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LIMITATIONS   (STATUTES 

OF). 

[By  a.  H.  BITTLESTON.] 

A.  Aonovs  OH  sncpui  oontbaot, 

ACTIONS  OF  TOBT,  AKD  OTHBB 
PBBSONAI.    ACTIONS    AND   FBO- 


I.  COKSTBUOTIOK  AND  EfFBCT  OF  STATUTES, 

4. 

II.  COMPUTATIOir  OF  PERIOD  OF  LIMITATION. 

1.  Tim£  when  StabUe  heaint  to  rnn, 

a.  In  Actions  on  Bills  and  Notes,  6. 
h.  In  Actions  on  Contracts  of  Indemnity 

or  Guarantee,  9. 
e.  In  Actions  on  Solicitors*  Bills,  11. 

d.  In  Trover,  13. 

e.  In  Detinue,  18. 

^  In   Actions  on   the  Case  for  Acts 

causing  Damage,  14. 
g.  In  Actions  for  Negligence,  16. 
h.  In  Actions  for  Lil^l  and  Slander, 

17. 

f.  In  Actions  for  False  Imprisonment, 

17. 
h.  In  Actions  for  Waste,  17. 
I,  In  Other  Cases,  18. 

2.  Time  during  which  Statute  rune^  25. 

3.  When  Statute  ceeuee  to  run,  26. 

III.  Places  where  Statutes  applicable, 

37. 

IV.  Application  of  Statutes  to  Pabti- 

CULAB  PEBSON& 

1.  Croum,  39. 

2.  Corporations,  39. 

3.  Truttee  and  Centui  que  Truit,  40 

4.  Master  and  Seneant,  46. 
6,  Partners,  46, 
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6.  Exeeutore,  Adminietrators,  Devisees^  Lego- 

tees,  and  Heirs,  47. 

7.  Solicitor  and  Client,  56. 

8.  Persons  in  Prison,  59. 

9.  Persons  beyond  Seas,  60. 

10.  Married  Women,  62. 

11.  Poor  Law  Guardians,  64. 

12.  Principal  and  Agent,  64. 

13.  Infants,  65. 

14.  Pledgor  and  Pledgee,  65. 

y.  Special  Limitations  with  beoabd  to 
Actions  fob  Things  Done  undeb  Pab- 
ticulab  Statutes,  65. 

VI.  Application   op   Statutes  in   Pabti- 

CULAB  PbOCEEDIKOS. 

1.  In  Equity,  75. 

2.  In  Bankruptcy  and  Winding-^p  of  Com* 

panics,  77. 

3.  In  Administration  Actions,  81. 

4.  In  Proceedings  against  Solicitors,  84. 

5.  In  Proceedings  to  CTiforce  Lien,  84. 

6.  In    Informations   hy   Attorney' General^ 

85. 

7.  In  Criminal  Prosecutions,  85. 

8.  In  Petitions  of  Right,  85. 

9.  In  Actions  on  Merchants^  Accounts,  85. 

10.  In  Claims  for  Interest,  87. 

11.  In  Claims  of  Set-Off,  87. 

12.  In  Actions  for  Penalties,  88. 

13.  In  Proceedings  in  Lunacy ^  88. 

14.  In  Actions  on  Foreign  JudgmcfUs,  89. 


VII.  Mattbes     in     Avoidance     of 
Statutes. 

1.  Achnowledgment, 

a.  What  amounts  to,  89« 
h.  Conditional,  109. 

c.  Signature  of,  112. 

d.  Proof  of,  118. 

e.  By  and  to  Whom  Made,  116. 

1 


the 


8 
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2.  CmceaUd  Fraudy  121. 

3.  Payment  on  Account. 

a.  What  amoontB  to,  125. 
h.  By  and  to  Agents,  Representatiyes, 
and  Co-Debtors,  131. 

c.  After  Action,  139. 

d.  Proof  of,  139. 

4.  Agreements  to  Waive  the  Statute,  143. 

VIIL  PLBADnfGS  AND  PBOGEDUBB,  144. 


B.  ACTIONS  BBIiATINa  TO  LAND  AND 
ACTIONS  ON  BFBCIAIiTIBS  AND 
FOB  liSaACIES. 

I.  OOirSTBUOTIOK  OF  THB  STATUTBS  AND  SUB- 

jbct-Mattebs  to  which  they  apply,  148. 

II.  Applioation  of  the  Statutes  to  Pab- 

TICULAB  PEBSONS. 

1.  Landlord  and  Tenant, 

a.  Generally,  152. 

b.  Lessees  for  Lives,  155. 
e.  Lessees  for  Years,  156. 

d.  Yearly  Tenants,  161. 

e.  Tenants  at  Will,  162. 

2.  Joint  Tenants  and  Tenants  in  Common, 

164. 
8.  Tenants  for  L\fe,  167. 

4.  Tmamts  in  Tail,  170. 

5.  Remaindermen,  174. 

6.  Beversioners,  178. 

7.  Trustee  and  Cestui  que  Trust,  180. 

8.  Principal  and  Agent,  204. 

9.  Mortgagor  and  Mortgagee,  206. 

10.  Vendor  and  Puroluuer,  228. 

11.  Executors,     Administrators,       Devisees, 

Legatees  and  Heirs,  232. 

12.  Persons  claiming  under  Lands  Clauses 

and  other  Acts,  243. 

18.  Persons  under  Disabilities,  243. 
14.  Crown,  2^S. 

III.  Possession. 

1.  Chnerally,  249. 

2.  Consecutive,  2^Q, 
8.  Adverse,  257. 

4.  Discontinuanee  of,  267, 

IV.  Entbt. 

1.  Right  of,  269. 

2.  Effect  of,  270. 


V.  Ghaboes  on  Land,  278. 
VI.  Aoknowledqhent,  282. 
VII.  Copyhold  Land,  300. 

AND 


VIII.  ECCLESIASTIOAL 
Pbopebty,  304. 


Ghabitable 


IX.  Concealed  Fbaxtd,  806. 
X.  Judgment  and  Speoialtt  Debts,  311. 
XI.  Abbbabs  of  Bent  and  Intebest,  822. 

XII.  Pl^EADINOS  AND  PBOGEDUBB,  331. 


A.  ACTIONS  ON  SIMPLE  CON- 
TRACT. ACTIONS  OP  TORT, 
AND  OTHER  PERSONAL 
ACTIONS  AND  PROCEED- 
INGS. 

By  21  Jac,  \,  c.  \^,  s.  8,  actions  of  account, 
and  on  tlie  case  (other  than  slander'),  actions  of 
debt  on  lending,  or  contract  without  specialty,  or 
for  rent  arrear,  are  to  be  brought  within  six  years 
after  the  cause  of  action.  By  3  4^  4  WUl.  4, 
c.  42,  s.  3,  actif^ns  of  debt  on  an  award  (where  the 
submission  is  not  by  specialty'),  or  for  copyhold 
fines,  or  an  esoave,  or  money  levied  on  afi,/a.,  are 
also  to  be  brought  within  six  years.  By  21  Jac.  1, 
c,  16,  s.  3,  actions  of  assault,  battery,  wounding, 
or  imprisonment,  are  to  be  brought  within  four 
years  ;  and  actiims  on  the  case  for  words  within 
two  years, 

1.  CONSTRUCTION  AND  EFFECT  OF 

STATUTES. 

See  also  post,  B,  I.,  col.  148. 

Barring  of  Bamedj,  not  Bight.]— In  actions 
for  debts,  the  statute  bars  the  remedy  only,  not 
the  debt  Higgins  v.  SooU,  2  B.  &  Ad.  413 ;  9 
L.  J.  (0.8.)  K.  B.  262.  Waiftford  v.  Barker, 
1  Ld.  Raym.  232.  Spears  v.  Hartly,  3  Esp. 
81. 

Where  a  foreign  statute  of  limitations  requires 
proceedings  to  be  taken  within  a  shorter  period 
than  that  prescribed  by  the  English  statute,  but 
like  the  English  statute  does  not  affect  causes  of 
action,  but  only  the  remedy  in  respect  of  them, 
a  foreign  judgment  declaring  that  a  claim  is 
barred  by  the  local  statute  of  limitations  is  no 
bar  to  an  action  in  this  country  for  that  same 
claim  within  the  period  prescribed  by  the  English 
law.  Harris  v.  Quine,  10  B.  &  B.  644  ;  38  L.  J., 
Q.  B.  331 ;  L.  B.  4  Q.  B.  653 ;  20  L.  T.  947  ;  17 
W.  R.  967. 

A  firm  of  attorneys  in  the  Isle  of  Man  was 
retained  by  the  defendant,  in  1858,  to  conduct 
a  suit  in  one  of  the  Manx  courts  in  which  he  was 
defendant.  The  suit  was  dismissed  in  April, 
1861 ;  in  September,  1861,  the  plaintiff  in  the 
suit  appealed  to  a  superior  court,  and  the 
attorneys  continued  to  act  for  the  defendant, 
and  conducted  the  appeal  on  his  behalf  up  to 
the  1st  of  October,  1862.  By  the  Manx  statute 
law  an  action  on  a  simple  contract  brought  in 
the  temporal  courts  of  the  idand  must  be  com- 
menced within  three  years  of  the  accrual  of  the 
cause  of  action.  The  attorneys  brought  an  action 
in  one  of  the  Manx  courts  more  than  three  years 
after  October,  1862,  and  the  court  decided  that 
the  action  was  barred  by  the  statute.  They 
afterwards  commenced  an  action  in  this  country 
in  January,  1868,  to  which  the  defendant  pleaded, 
first,  the  judgment  of  the  Manx  court,  and, 
secondly,  the  English  Statute  of  Limitations : — 
Held,  first,  that,  as  the  Manx  statute  barred  the 
remedy  only,  and  did  not  extinguish  the  debt, 
the  judgment  of  the  Manx  court  was  no  bar; 
and,  secondly,  that,  under  the  circumstances, 
there  was  a  continuous  employment  of  the 
attorneys,  and  that  therefore  none  of  the  items 
were  barred  by  the  statute.    lb. 

Open  Aooonnt.]— The  Statute  of  Limitations 
is  no  plea  in  bar  to  an  open  account.  SoudO' 
mare  ▼.  White,  1  Vem.  456. 


LIMITATIONS  (STATUTES  OF)— Construction  and  Effect  of. 


XquitolilA  Airignae  of  Leaaelioldg.]  —  The 
liability  of,  is  by  simple  oontract,  and  subject 
to  the  limitation  of  six  years.  Sanders  v.  BensoUj 
4  Beay.  350. 

W1I01I  Statnto  Pleaded,  Oaiu   of  Proof  on 
Plaintiff  to  show  tlie  Debt  not  within  It]— See 
WUhy  y.  Henman,  coL  147. 


*<AetionB  npon  the  Case  fbr  Words, "  What 
] — See  Saunders  y.  JBdwards,  ooL  17. 


II.  COMPUTATION  OF  PBBIOD  OF 
LIMITATION. 

I.  Time  when  Statute  begins  to  Bxtk. 

a.  In  Actions  on  Billa  and  Notes. 

PromiMory  Vote — Payable  "  on  Demand."] — 
A  promissory  note  payable  on  demand  is  payable 
immediately,  and  the  Statute  of  Limitations  runs 
from  the  date  of  the  note,  and  not  from  the  time 
of  demand.  Christie  y.  FonswieJi,  1  Selw.  N.  P. 
136,  361. 

So,  a  note,  payable  on  demand,  with  lawful 
interest,  is  payable  immediately,  and  therefore 
the  statute  runs  from  the  date  of  the  note. 
NmrUm  y.  Ellam,  2  M.  &  W.  461 ;  M.  &  H.  69  ; 
e  L.  J.,  Ex.  121 ;  1  Jur.  433. 


"  Two  Years  after  Demand."! — But  where 

-a  note  is  made  payable  "  two  years  after  demand," 
the  statute  does  not  b^n  to  run  until  the  two 
years  after  the  demand  haye  elapsed.  Tlutrpe  y. 
■Coomhe,  8  D.  &  R.  347  ;  R.  &  M.  388  ;  29  R.  R. 
485. 

"Throe  Xonths  after  Demand."]  —  In 

May,  1857,  J.  R.  gaye  to  R.  R.  a  promissory  note 
for  payment  of  150/.  three  months  after  demand, 
no  interest  being  reseryed.  J.  R.  died  in  1869, 
and  R.  R.  in  1878.  The  note  was  in  R.  R.'s  pos- 
session at  his  death,  and  he  had  indorsed  upon  it 
receipts  in  November,  1857,  and  August,  1858, 
each  for  half  a  year's  interest.  It  appeared  that 
-no  other  interest  had  ever  been  paid.  J.  R.'s 
estate  being  administered  by  the  court,  R.  R.'s 
executor  claimed  to  prove  on  the  promissory 
note  :  —  Held,  on  appeal,  that  the  admissions 
l>y  the  payee  of  the  payment  of  interest  were 
•evidence  of  a  demand  having  been  made  in  1857 
so  as  to  make  the  150Z.  immediately  payable, 
and  that  the  Statute  of  Limitations  was  a  bar 
to  the  daim.  Rutherford,  In  re.  Brown  y. 
Rutherford,  49  L.  J.,  Ch.  654  ;  14  Ch.  D.  687 ; 
43  L.  T.  105  ;  28  W.  R.  802— C.  A. 

Semble,  that  apart  from  the  Statute  of  Limita- 
tions the  claim  ought  to  haye  been  rejected  as 
41  stale  demand.    lb. 


Where  a  note  was  payable  after  sight,  vnth 
interest  thereon,  and  the  interest  was  duly  paid 
for  several  years : — Held,  that  the  note  must  be 
taken  to  have  been  acted  upon,  according  to  its 
form  and  tenor,  and,  therefore,  that  the  present- 
ment for  sight  must  have  be^  made  before  the 
interest  was  paid,  and  that  the  payment  became 
due  upon  the  note  at  the  prescribed  dale  after 
such  presentment,  and  that  Hie  statute  would 
begin  to  run  from  the  time  the  payment  so  became 
due.  Way  y.  Bassett,  5  Hare,  55 ;  15  L.  J.,  Ch.  1  ; 
10  Jur.  891. 

On  Conditions.] — ^A  note  was  made  more 

than  six  years  ago,  and  deposited  with  a  banker, 
to  be  deUvered  to  the  payee  on  his  producing  a 
certain  other  note  cancelled ;  the  cause  of  action 
to  the  payee  on  the  first  note  accrues  on  reoeiying 
it  from  the  banker,  and  is  not  barred  by  the  lapse 
of  six  years  from  the  date.  Savage  v.  Aldren, 
2  Stark.  232  ;  19  R.  R.  707. 


Falling   Duo  on  Sunday  —  Mercantile 


**FiTe  Years  after  Date."] — A  promissory 

note  giyen  by  a  defendant  to  the  plaintiff,  pay- 
able fiye  years  after  date,  for  value  received,  is 
eyidenoe  of  an  account  stated,  against  which  the 
statute  does  not  commence  running  until  the 
maturity  of  the  note.    Fryer  v.  Ree,  12  C.  B.  437. 


*<  After  Sight"]— The  statute  is  no  bar 


to  an  action  on  a  note  payable  after  sight,  unless 
a  presentation  for  payment  six  years  before  the 
action  is  proved.  Molmes  v.  Kerr'unm^  2  Taunt. 
4S23;  IIR.  R.  594. 


Usage— Ord.  LXIV.  r.  3.]— The  plaintiff  in 
the  action  sued  on  a  promissory  note  at  three 
months,  dated  the  11th  March,  1874 ;  the  note 
was  therefore  primft  facie  due  on  the  14th  June 
of  the  same  year.  The  14th  of  June  was  a 
Sunday.  The  writ  in  the  action  bore  date  14th 
June,  1880,  which  was  a  Monday.  It  was  con- 
tended that  the  right  of  action  was  barred  by 
the  Statute  of  Limitations  : — Held,  that  the 
action  was  barred,  as  the  mercantile  usage  in 
the  matter  of  days  of  grace  had  the  effect  of 
law,  and  that  Ord.  LXHT.  r.  3,  did  not  extend 
the  time  fixed  by  the  Statute  of  Limitations. 
MorrU  y.  Richards,  45  L.  T.  210 ;  46  J.  P. 
37. 

r 

On  Vote  glTon  as  Seenritj  fbr  Banking 
Aoeonnt.] — See  Hartland  y.  Jukes,  coL  9. 

Against  Bight  of  Party  to  Vote  as  against 
Co-Snroty  and  Prinoipal.] — See  Bavies  y.  Hum- 
phries, coL  10. 

Bill  of  Xzohango— Days  of  Chraoe.] — ^The  three 
days*  grace  allowed  by  the  custom  of  merchants 
is  allowable  on  bills  drawn  and  payable  in 
Scotland.  The  limitation  of  an  action  on  such 
a  bill,  therefore,  only  begins  to  run  from  the 
third  or  last  day  of  grace.  Ferguson  v.  Bouglas, 
6  Bro.  P.  C.  276. 


Payable  at  Future  Period.]— Where  a 


bill  of  exchange  is  drawn  payable  at  a  certain 
future  period,  for  the  amount  of  a  sum  of  money 
lent  by  the  payee  to  the  drawer  nt  the  time  of 
drawing  the  bill,  the  payee  may  recover  the 
money,  although  six  years  have  elapsed  since 
the  time  when  the  loan  was  advanced ;  the 
statute  beginning  to  operate  only  from  the  time 
when  the  money  was  to  be  repaid,  i.e.  when  the 
bill  became  due.  Wlttersheim  y.  Carlisle  CCoun- 
tess),  1  H.  Bl.  631. 

Von-Aeoeptanee.] — ^A  holder  of  a  bill  of 

exchange,  on  non-acceptance,  and  protest,  and 
notice  thereon,  has  an  immediate  right  of  action 
against  the  drawer,  and  does  not  acquire  a  fresh 
right  of  action  on  the  nonpayment  of  the  bill 
when  due,  and  the  statute,  therefore,  runs 
against  him  from  the  former,  and  not  from  the 

1—2 


June,  1861,  which  was  received  by  him  on  the 
following  day,  and  presented  for  payment  and 
paid  on  the  2lBt  June,  1861.  On  the  2l8t  June, 
1867,  an  action  was  conunenced  to  reooyer  the 
jumonnt  of  the  cheque  : — Held,  that  the  cheque 
not  haying  been  given  in  payment  of  any  pre- 
•existing  debt,  the  cause  of  action  did  not  arise 
tiU  it  was  actually  paid,  and  that  the  action  was 
not  barred  by  the  statute.  Garden  v.  Bruce,  37 
I-.  J.,  C.  P.  112  ;  L.B.8C.P.300;  17L.T.544; 
16W.  R.366. 

1>.  In  AotloBs  on  Oontraota  of  Indemnity 

or  Otiarantao. 


LIMITATIONS  (STATUTES  OF)— Computation  of  Period.  10 

a  promissory  note.  The  amount  of  the  principal 
and  interest  due  on « the  promissory  note  was 
paid  by  the  plaintifE  more  than  six  years  before 
the  commencement  of  the  suit,  with  the  exception 
of  30/.|  which  waa  jpftid  by  him  during  that 
period.  The  plaintiff  having  brought  an  action 
for  contribution  against  D. : — Held,  that  the 
plaintiff  was  entitled  to  recover  only  to  the 
extent  of  30Z.,  which  had  been  paid  within  the 
six  yean,  and  that  the  statute  was  a  bar  to  the 
rest,  as  the  right  of  action  attached  as  soon  as 
the  plaintiff  had  paid  more  than  his  proportion. 
Daviejt  v.  Humphries,  6  M.  &  W.  153 ;  9  L.  J., 
£x.  263  ;  4  Jur.  250. 
Held,  also,  in  an  action  on  the  same  note 
Lty.] — ^A  right  to  sue  upon  a  contract   against  the  principal,  that  the  statute  was  a  bar 

•of  indemnity  against  the  costs  of  an  action  is   to  all  except  80Z.,  as  the  plaintiff  had  a  right  of 

first  vested,  when  the  party  to  whom  the  indem-   action  against  the  principal  the  moment  he  paid 

ni^  is  given  pays  the  bill  of  costs,  and  not  when   anything,  for  so  much  money  paid  to  his  use. 

it  is  deBverea  to  him,  and  the  statute  therefore   lb, 

-does  not  begin  to  run  against  his  right  of  action 

:antQ  after  such  payment.     Collinge  v.  Heywood, 

1  P.  &  D.  502 ;  9  A.  &  E.  633  ;  2  W.  W.  &  H. 

107  ;  8  L.  J.,  Q.  B.  98. 

Upon  a  contract  to  indemnify  an  accommoda- 
tion acceptor,  the  statute  begins  to  run  from  the 

time  at  which  the  plaintiff  is  damnified  by  actual 

payment,  and  not  from  the  day  when  the  bill 

oecame  payable.      Reynolds  v.  Doyle,  2  Scott 

<ir.B.)  45 ;  1  Man.  k  G.  753 ;  1  Drink.  1 ;  4  Jur. 

1192. 

A  note  being  given  by  A.  and  a  surety  to.  a 

lianker,  and  a  contemporaneous  memorandum  of 

agreement,  shewing  the   note  to  be  given  as 

-security  for  the  banking  account  to  be  kept  by 

A,  with  the  bank : — Held,  that  the  statute  did 

not  run  from  the  time  when  A.  became  indebted 

to  the  bank,  but  from  the  time  when  the  balance 

was  struck.     Hartland  v.  Julcea,  1  H.  &  G.  667  ; 

5  F.  t  F.  149  ;  32  L.  J.,  Ex.  162 ;  9  Jur.  (N.8.) 

180  ;  7  L.  T.  792  ;  11  W.  R.  519. 
'Wben  a  party  is  called  upon  to  pay  the  debt 

of  another,  his  remedy  over  against  such  other 

runs  from  the  time  of  actual  payment  by  him, 

and  not  from  the  time  when  he  became  merely 

liable  to  pay.     Af^rove  v.  Tippett,  11   L.  T. 

708. 


Aetion  by  ]>raw»r  of  Bill  against  ]>rawee 

fur  not  aeoepting.] — See  Huntley  v.  Sanderson, 
•<x>L8. 

Debtor  and  Go-Debtor.^  ~As  between  oo- 

•debtors  the  Statute  of  Limitations  commences  to 
run,  not  from  the  accrual  of  the  joint  debt  to  the 
ncieditor,  but  from  the  time  when  one  of  the 
co-debtors  is  damnified  by  being  compelled  to 
pay  more  than  his  just  share  of  the  common 
•debt.    Sect.  14  of  the  Mercantile  Law  Amend- 
ment Act^  1856,  is  intended  only  to  give  protec- 
tion against  the  common  creditor,  and  does  not 
4iffect  the  rights  and  liabilities  of  the  co-con- 
tractovs  inter  se.      Wohnershausen  v.  Ghdliek 
(62  L.  J.,  Ch.  773  ;  F 18931  2  Ch.  614)  approved. 
Gardner  v.  Brooke,  [1897]  2  Ir.  B.  6— C.  A, 

Surety  and  Co-Surety.]— The  Statute  of 

Limitations  does  not  begin  to  run  as  against  a 
«urety  claiming  contribution  until  his  own 
liability  is  ascertained.  Wohnershausen  v.  Oul- 
liek,  [1893]  2  Ch.  514  ;  3  B.  610 ;  68  L.  T.  753. 
£ee  also  B4)lnns&n  v.  Harkin,  coL  45. 

When  Paid  by  Inatalmanti.]-— H.,  and 

plaintiff  and  D.,  as  his  sureties,  joined  in  making 


Guarantee.]— A.,  in  consideration  of  B.*8 

supplying  G.  with  goods,  guaranteed  to  B.  the 
payment  of  the  price.  B.  having  supplied  C. 
with  goods,  and  C.  having  neglected  to  pay  the 
price,  A.  in  consideration  of  B.*s  extending  to  G. 
a  period  of  two  years  and  upwards  for  the 
liquidation  of  his  debt,  agreed  to  reserve  to  B.  all 
right  and  claim  which  B.  might  then  have  against 
him,  A.,  by  virtue  of  the  security  previously 
entered  into  on  C.*b  behalf,  and  to  be  bound  bv 
it,  if,  at  the  expiration  of  such  period,  B.  s 
demand  should  not  have  been  fully  discharged  : 
— ^Held,  that  A.'s  liability  attached  upon  d^ult 
made  by  G.  after  the  expiration  of  two  years  and 
a  few  days;  that  B.'s  right  of  action  then 
accrued ;  and  that,  therefore,  the  statute  then 
began  to  run.  HoU  v.  Hadley,  4  N.  &  M.  515  ; 
2  A.  &  B.  758  ;  4  L.  J.,  K.  B.  126. 

Payment  on  Demand — ^Present  Debt— Colla- 
teral Sum — Condition  Precedent.]— Where  there 
is  a  present  debt  and  a  promise  to  pay  on  demand, 
the  demand  is  not  considered  to  be  a  condition 
precedent  to  the  bringing  of  an  action.  Secus, 
where  there  is  a  promise  to  pay  a  collateral  sum 
on  demand*  Birks  v.  Trippet  (1  Wms.  Saund. 
32)  followed.  Broum's  Estate,  In  re.  Brown  v. 
Brown,  62  L.  J.,  Gh.  695  ;  [1893]  2  Gh.  300 ;  S  B. 
463  ;  69  L.  T.  12  ;  41  W.  B.  440. 

In  1816  G.  shipped  goods  on  board  a  vessel, 
chartered  by  him  for  Calcutta,  and  B.  k,  Go.  made 
advances  to  enable  him  to  do  so,  under  an 
arrangement  that  the  goods  should  be  transmitted 
to  the  agents  at  Galcntta  of  B.  Sc  Go.,  who  were 
to  dispose  of  the  outward  cargo  there,  and  send 
the  proceeds  in  goods  or  bills  to  B.  &  Go.  in 
London,  who  were  to  reimburse  themselves  their 
charges  and  hold  the  balance  at  the  disposal  of 
G.  In  November,  1817,  G.  being  in  difficulties, 
and  indebted  to  the  defendants  in  8502.|  they  and 
G.  applied  to  B.  &  Go.  to  pay  off  this  debt  by  a 
further  advance  to  G.  on  his  consignment,  and 
the  defendants  gave  B.  k  Go.  the  following 
guarantee: — "Messrs.  B.  &  Go.,  you  having 
expressed  some  doubts  of  the  propriety  of 
paying  G.*s  draft  on  you  for  850Z.,  in  our  favour, 
we  hereby  engage,  if  you  will  pay  us  the  same, 
that  we  will  reimburse  you  the  amount  on 
demand,  with  interest,  in  the  event  of  your 
finding  it  necessary  to  call  upon  us  to  do  so, 
either  from  the  state  of  G.'s  pending  account 
with  you  or  from  any  other  ciroumstances." 
B.  k,  Go.  therefore  accepted  and  paid  a  bill  for 
850Z.,  drawn  by  G.  on  them  in  favour  of  the 
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defendants.  The  vessel  retnmed  to  England 
with  a  cargo  in  April,  1818,  when  C,  the  owner, 
(G.  having  become  bankrupt),  gave  notice  to  the 
kast  Ind^  Company  (in  whose  docks  she  lay) 
not  to  deliver  any  part  of  the  cargo  without  his 
authority ;  they  thereupon  sold  the  cargo  and 
paid  the  owner's  demand  for  freight,  and  in 
consequence  of  conflicting  claims  from  G.*s 
assignees  and  from  B.  &  Ck).,  filed  an  interpleader 
biU,  and  paid  the  balance  of  the  proceeds  into 
court.  Proceedings  at  law  and  equity  were 
continued  between  all  the  parties,  under  legal 
advice,  up  to  1837,  when  the  result  was,  that 
B.  &,  Co.  were  obliged  to  pay  C.*s  costs.  In  1838, 
B.  &  Co.  demand^  of  the  defendants  the  850Z. 
due  by  the  guarantee,  with  interest,  and  their 
share  of  the  expenses  incurred  by  the  law  pro- 
ceedings, and,  on  their  refusing  to  pay,  brought 
an  action  against  them  on  the  guarantee : — ^Held, 
that  the  statute  began  to  run  against  the  plain- 
tifb,  not  from  the  termination  of  the  legal  pro- 
ceedings in  1837,  but  from  the  return  and  sale  of 
the  cargo  in  1818,  when  all  the  facts  were  ascer- 
tained upon  which  the  defendant's  legal  liability 
depended,  and  therefore  it  was  a  bar  to  the 
action.  Odvin  v.  Stickle,  8  M.  &  W.  680;  11 
L.  J .,  £x.  33. 

ConitniotioiL—Xortgage  Bebt] — In  January, 
1881,  A.  executed  a  mortgage  to  secure  an 
advance  of  2,0002.  and  interest  which  contained 
the  usual  covenants  for  payment  of  the  principal 
and  interest.  On  9th  May,  1882,  B.  executed  a 
document  in  which  he  was  expressed  to  "guaran- 
tee" to  the  mortgagee  "repayment  of  the  sum  of 
2,0002.  and  interest  for  the  same."  A.  paid  off 
600Z.  of  the  mortgage  debt  and  also  the  interest 
down  to  July,  1891.    The  mortgagee  in  October, 

1891,  called  upon  B.  to  pay  the  balance  remain- 
ing due  with  interest  under  his  guarantee,  and 
upon  his  refusal  to  do  so  the  mortgagee  in  May, 

1892,  brought  an  action  against  him  to  recover 
the  same : — Held,  upon  the  construction  of  the 
document  of  9th  May,  1882,  that  B.  made  him- 
self answerable  for  the  repayment  of  the  2,000Z. 
and  interest  in  accordance  with  the  terms  of  the 
mortgage ;  that  as  the  mortgagee  did  not  bind 
himself  not  to  sue  A.,  he  must  be  treated  as  having 
agreed  to  abstain  from  suing  for  a  reasonable 
time ;  that  such  time  expired  long  before  the 
commencement  of  six  years  before  the  action 
was  brought,  and  that  therefore  the  mortgagee's 
claim  against  B.  was  barred  by  the  Statute  of 
Limitations  (21  Jac.  1,  c.  16).  Henton  v.  Pad- 
dUon,  3  R.  460  ;  68  L.  T.  405. 


c.  In  Actiona  on  Solicitors*  BUla. 

From  CompletioiL  of  Work.] — The  cause  of 
action  in  respect  of  work  done  by  a  solicitor 
arises  upon  the  completion  of  the  work,  and  not  at 
the  expiration  of  one  month  from  the  delivery  of 
a  bill  of  costs,  and  therefore  the  Statute  of 
Limitations  runs  from  the  completion  of  the 
work.  Coburn  v.  Colledge,  66  L.  J.,  Q.  B.  462  ; 
[1897]  1  Q.  B.  702  ;  76  L.  T.  608  ;  45  W.  B.  488 
— C.A. 

Condnot  of  Caie—Itemf  prior  to  Six  Yean.] — 
Where  a  client  employs  an  attorney  to  conduct 
a  suit,  it  is  an  entire  contract  to  carry  on  the  suit 
to  its  termination,  and  determinable  only  on 
reasonable  notice ;  and  where  no  such  notice  has 
been  g^ven,  the  statute  is  no  bar  to  that  part  of 


the  demand  which  is  for  business  done  more  than 
six  years  before  the  commencement  of  an  action 
by  the  attorney  for  business  done  in  the  suit,, 
which  was  not  brought  to  a  termination  till 
within  six  years  of  the  commencement  of  the 
action.  Harrit  v.  Oibofwrn,  2  C.  &  M.  629 ;  4 
Tyr.  445  ;  3  L.  J.,  Ex.  182, 

Where  costs  are  incurred  in  a  suit,  the  statute 
does  not  begin  to  run  against  the  earlier  items, 
until  the  suit  is  terminated.  Martindale  v. 
Falkner,  2  C.  B.  706. 


Sffeet  of  Appeal.]— Two  attorneys  in 


partnership  having  been  retained  to  defend  an 
action,  it  was  decided  in  favour  of  the  defendant, 
upon  which  the  plaintifEs  appealed.  While  the 
appeal  was  pending,  the  partnership  was  dis- 
solved, and  the  proceedings  were  continued  by 
one  of  the  partners  separately  : — Held,  that  the 
partners  were  not  entitled  to  sue  for  their  costs 
till  the  appeal  was  decided,  so  that  the  statute 
did  not  until  then  begin  to  run  as  against  their 
daim.  ffarru  v.  Quine,  10  B.  k  S.  644  ;  38* 
L.  J.,  Q.  B.  331 ;  L.  R.  4  Q.  B.  653 ;  20  L.  T.  947  ; 
17  W.  R.  967. 

Case  never  Conolnded.]— A  solicitor  was  re* 
tained  in  a  chancery  suit  in  which  his  client  was 
a  defendant,  and  an  order  was  made  that  a  sup- 
plemental bill  should  be  filed,  to  make  the  next 
of  kin  parties  to  the  suit ;  no  decree  was  ever 
made,  nor  was  there  any  further  step  taken  in 
the  suit.  Upwards  of  ten  years  after  this  order 
had  been  made  the  solicitor's  client  died : — Held^ 
in  an  action  by  the  solicitor,  against  the  repre- 
sentative of  the  client  for  his  bill  of  costs  up  to* 
the  time  when  the  order  was  made,  that  the  debt 
was  not  barred  by  the  statute.  W7iitehead  v» 
Lord,  7  Ex.  691 ;  21  L.  J.,  Ex.  239. 

Addition  of  Item  within  Six  Years.  ] — ^A  proctor 
sued  for  the  amount  of  his  biU,  which  was  chiefly 
for  work  done  in  prosecuting  an  appeal  to  judg- 
ment :  after  the  judgment  a  communication  had 
been  made  by  the  adverse  party  to  the  proctor,, 
and  attended  to  by  him,  respecting  the  costs,  ancK 
an  item  in  respect  of  this  transaction  was  added 
to  his  bilL  No  previous  part  of  the  demand 
accrued  within  six  years : — Held,  that  the  latter 
item  did  not  take  the  rest  out  of  the  statute. 
Rothery  v.  Munnings,  1  B.  &  Ad.  15 ;  8  L.  J. 
(0.8.)  K.  B.  386. 

A.  employed  an  attorney  in  procuring  hiuk 
money  to  pay  off  a  mortgage.  In  an  action 
against  A.  for  the  bill  of  costs,  it  appeared  by 
items  in  the  bill  that  the  attorney  had  made 
applications  in  several  quarters  for  this  purpose, 
but  without  success,  after  which  he  wrote  to  A. 
informing  him  what  he  had  done  and  requesting 
to  know  his  wishes.  This  item  bore  date  more 
than  six  years  before  action.  The  next,  dated 
within  six  years,  was,  '*  Paid  the  postage  of  your 
answer."  By  subsequent  items  it  appeared  that 
further  endeavours  were  made  by  the  attorney  to 
raise  the  money.  Ultimately  it  was  obtained : — 
Held,  that  the  transaction  was  not  one  in  which 
the  attorney's  employment  was  continuous,  and 
that  the  latter  items  did  not  draw  after  them  the 
previous  ones,  so  as  to  take  these  out  of  the 
statute.  Phillips  v.  Broadley,  9  Q.  B.  744  ;  16- 
L.  J.,  Q.  B.  72  ;  11  Jur.  264. 

From  la«t  Item  in  Bill,  where  Smploymant 
ContiniLoas.] — See  Harris  v.  Quive.  col.  i 
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d.  In  Txover. 

VroBi  TiflM  of  CoBTenion.] — ^The  statute  is  a  bar 
to  an  action  of  trover  commenced  more  than  six 
jean  after  the  conversion,  though  the  plaintiff 
was  ignorant  of  the  conversion  till  within  six 
years ;  the  defendant  not  having  committed  any 
fraud  to  prevent  the  plaintifTs  earlier  knowledge. 
Granger  v,  Chorge,  7  D.  &  R.  729  ;  5  B.&  G.  149  ; 
29  B.  B.  196.  And  see  Ompton  v.  Chandlus, 
4  Esp.  20. 

In  trover  the  statute  runs  from  the  time  of  con- 
Tersion,  and  not  from  the  time  of  sale.  JDenysY, 
Skuekburgh,  4  T.  &  C.  42 ;  5  Jur.  21. 

A.'s  furniture  was  seized  under  an  execution 
hy  the  shenfl,  who  assigned  it  to  the  judgment 
creditor.  A.'8  friends  afterwards  punshwed  it 
from  the  judgment  creditor,  and  the  sheriff's 
officers  then  returned  and  left  the  goods  in  A.*s 
possession,  who  remained  in  undisturbed  enjoy- 
ment for  more  than  six  years.  After  his  death 
the  furniture  was  claimed  by  his  friends,  who  had 
pnrchased  it,  and,  adversely,  by  his  administra- 
trix : — Held,  that  the  rights  of  the  former  were 
not  barred  by  the  statute,  and  that  as  A.'s 
possession  was  rightful,  the  statute  could  only 
apply  from  six  years  from  a  conversion.  EdwaraM 
T.  Clay,  28  Beav.  146. 

A  mortgagor  of  boats,  permitted  by  the  mort- 
gagee to  remain  in  possession,  sold  them.  They 
were  snbsequentlv  seized  by  a  canal  company  for 
rates  due  trom.  the  purchaser,  and  sold : — Held, 
in  an  action  of  trover  by  the  mortgagee  against 
the  company,  that  the  sale,  and  not  the  seizure, 
was  the  fact  committed  from  which  the  time  of 
limitation  prescribed  by  the  company's  act  b^n 
to  run.  Frater  v.  Swansea  Canal  Navigation 
Co.,  1  Ad.  &  E.  354 ;  3  N.  &  M.  391 ;  3  L.  J., 
K.  B.  153. 

Ytom  Seinre  of  Ooodi  ai  Smuggled,  not 
from  Order  of  the  Xzohoquor  for  Ba-doliTsry.] 
— See  Saunders  v.  Saunders,  coL  74. 

From  Seftual  of  Title  ]>eedf .]— The  plaintiff's 
son,  without  his  father's  knowledge  in  1881, 
wrongfully  obtained  possession  of  a  lease  of  cer- 
tain premises  of  which  his  father  was  in  posses- 
sion, and  deposited  it  with  B.  to  secure  a  loan 
from  B.  to  him.  In  1889  B.  became  bankrupt, 
and  his  trustee  in  bankruptcy  transferred  the 
lease  to  the  defendant.  The  plaintiff,  having 
sabsequently  discovered  his  loss,  demanded  the 
return  of  the  lease  &om  the  d^endant,  and, 
being  refused,  brought  an  action  for  conversion, 
to  which  the  defendant  pleaded  the  Statute  of 
Limitations : — Held,  that  the  plaintiffs  cause  of 
action  against  the  defendant  did  not  accrue  until 
the  demand  and  refusal  to  give  up  the  lease,  and 
that  the  Statute  of  Limitations  was  therefore  no 
bar  to  the  action.  Wilkinson  v.  Verity  (L.  R.  6 
C.  P.  206)  explained.  Miller  v.  Bell,  60  L.  J., 
Q.  B.  404  ;  [1891]  1  Q.  B.  468  ;  63  L.  T.  693  ;  39 
W.  B.  342— C.  A. 

e.  In  Detinue. 

Demand  and  Xefkisal.] — Goods  having  been 
bailed  by  the  plaintiffs  to  the  defendant  for  safe 
custody,  he  wrongfully  sold  them  ;  and  the  plain- 
tiffs, more  than  six  years  after  the  date  of  the 
sale,  being  ignorant  of  the  fact  of  its  having 
taken  place,  demanded  the  return  of  the  goods, 
which  he  refused : — Held,  in  an  action  of  detinue 
for  the  goods  that  the  statute  ran  from  the  date 


of  the  demand  and  refusal,  and  not  from  that  of 
the  sale,  inasmuch  as  the  plaintife,  in  such  a 
case,  though  entitled  if  they  had  discovered  the 
sale  to  sue  immediately  for  a  conversion  of  the 
goods,  were  also  entitled  to  elect  to  sue  upon  the 
breach  of  the  bailee's  duty  in  the  ordinary  course 
by  the  refusal  to  deliver  up  on  request.  Wilkin- 
son V.  Venty,  40  L.  J.,  C.  P.  141  ;  L.  R.  6  0.  P. 
206  ;  24  L.  T.  32  ;  19  W.  R  604. 

Title  deeds  of  the  plaintiffs  were  fraudulently 
taken  from  them  and  deposited  by  a  third  person, 
without  their  knowledge,  with  the  defendant  in 
1859,  who  held  them  without  knowledge  of  the 
fraud  to  secure  the  repayment  of  a  loan.  The 
plaintife,  on  discovering  the  loss  of  the  deeds  in 
1882,  demanded  them  of  the  defendant,  and  upon 
his  refusal  to  give  them  up  brought  an  action  to 
recover  them,  to  which  the  defendant  pleaded 
the  Statute  of  Limitations : — Held,  that  until 
demand  and  refusal  to  give  up  the  deeds  to  the 
real  owners  they  had  no  right  of  action  against 
which  the  statute  would  run.  Spaoknian  v. 
Foster,  62  L.  J.,  Q.  B.  418  ;  11  Q.  B.  D.  99  ;  48 
L.  T.  670 ;  31  W.  R.  548  ;  47  J.  P.  466. 

Title  Dood»— After  Bankmptoj.]— Under 


5  Geo.  2,  c.  30,  a  commission  of  bankruptcy  issued 
against  a  person  entitled  in  remainder  to  real  pro- 
perty, ana  no  assignee  was  appointed ;  but  neither 
under  that  act  nor  under  6  Geo.  4,  c.  16,  was  any 
bargain  and  sale  of  the  future  real  estate  exe- 
cuted by  the  commissioners.  In  1844,  after  the 
death  of  the  assignee,  the  estate  vested  in  the 
bankrupt  in  possession,  and  he  afterwards  (before 
the  12  &  13  Vict.  c.  106)  conveyed  it  to  the 
defendant.  In  1 853  the  bankrupt,  without  having 
obtained  his  certificate,  died.  No  assignee  had 
been  reappointed  since  the  estate  came  to  him 
until  1859,  when  assignees  were  appointed,  and 
they  having  recovered  the  property  in  ejectment, 
demanded  the  deeds,  and  on  refusal  brought 
detinue  against  the  defenduit,  who  pleaded, 
denying  the  assignees'  property,  and  also  the 
Statute  of  Limitations : — Held,  that  the  action 
was  maintainable,  and  that  there  was  no  defence 
under  the  statute.  Plant  v.  Cotterill,  5  H.  &  N. 
430 ;  29  L.  J.,  Ex,  198  ;  2  L.  T.  20 ;  8  W.  R.  281. 


t.  In  Actions  on  the  Case  for  Acts  oansinff 


Where  Cause  of  Action  is  not  Aot  done  but 
resulting  Damage,  Time  runs  flrom  Damage/] — 
See  Wkitehouse  v.  Fellowes,  and  GUlon  v.  JBed- 
dington,  coL  68. 

Snbsidenee  of  Soil  due  to  Kines.] — ^A.  was 
owner  of  houses  standing  on  land  which  was  sur- 
rounded by  the  lands  of  B.,  C.  and  D.  E.  was 
owner  of  mines  running  underneath  the  lands  of 
all  these  persons.  He  worked  the  mines  in  such 
a  manner  (without  actual  negligence)  that  the 
lands  of  B.,  C.  and  D.  sank  in ;  and  after  more 
than  six  years'  interval  the  sinking  occasioned  an 
injury  to  the  houses  of  A. : — Held,  that  a  right  of 
action  accrued  to  A.  when  this  injury  actually 
occurred,  and  that  his  right  was  not  barred  by 
the  statute.  Backhouse  v.  Bonotni,  9  H.  L.  Cas. 
503 ;  34  L.  J.,  Q.  B.  181 ;  7  Jur.  (NA)  809  ;  4 
L.  T.  754  ;  9  W.  R.  769. 

Lessees  of  coal  under  the  respondent's  land 
worked  the  coal  so  as  to  cause  a  subsidence  of 
the  land  and  injury  to  houses  thereon  in  1868. 
For  the  injuries  thus  caused  the  lessees  made 
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oompensatioQ.  They  worked  no  more,  but  in  1 882 
a  further  subsidence  took  place  causing  further 
injury.  There  would  haye  been  no  further  sub- 
sistence if  an  adjoining  owner  had  not  worked 
his  coal,  or  if  the  lessees  had  left  enough  support 
under  the  respondent's  land : — Held  (I^rd  Black- 
bum  dissenting),  that  the  cause  of  action  in 
respect  of  the  further  subsidence  did  not  arise  till 
that  subsidence  occurred,  and  that  the  respondent 
could  maintain  an  action  for  the  injury  thereby 
caused,  although  more  than  six  years  had  passed 
since  the  last  working  by  the  lessees,  yieklin  y. 
WUHams  (10  Ex.  259),  and  BaokhauM  v.  Bonami 
(9  H.  L.  Gas.  603  ;  supra),  discussed.  Lamb  y. 
Walker  (3  Q.  B.  D.  389),  oyerruled.  Barley  Main 
CoUiery  Co,  y.  Mitchell,  56  L.  J.,  Q.  B.  629  ;  11 
App.  Gas.  127 ;  54  L.  T.  882  ;  61  J.  P.  148— 
H.  L.  ^.)  Affirming  32  W.  R.  947— G.  A, 
See  apoor  y.  Cfreen,  col.  231. 


Subildenee  of  Housoi  through  XzeavatloBS 
for  Sewer.  ]^— Where  a  local  board,  in  excayating 
a  street  for  a  sewer,  sets  up  a  gradual  subsidence 
of  the  houses  fronting  the  street,  an  action  need 
not  be  commenced,  under  s.  264  of  the  Public 
Health  Act,  1876,  till  within  six  months  from  the 
dMnage  for  which  it  is  brought  occurring,  not 
from  the  completion  of  the  work.  Ortimbie  y. 
WalUend  Local  Board,  60  L.  J.,  Q.  B.  392 ;  [1891  ] 
1  Q.  B.  603  ;  64  L.  T.  490.  Fairbtvtker  y. 
Bury  Sanitary  Authcrity,  37  W.  B.  644.  See 
JAoyd  y.  Wigney,  coL  68. 

From  Timo  of  Wall  fUllng,  not  from  Time 
of  Its  being  undorminad.]— See  Roberts  y.  Bead, 
coL67. 

Froih  Bamago.] — When  the  continuance  of  a 
wrongful  act  causes  fresh  damage,  it  constitutes 
a  new  cause  of  action.  A  canal  company  in  1866 
wrongfully  obstructed  a  stream  flowing  by  the 
plaintiffs  lands  and  continued  the  obstruction 
down  to  1873,  when  it  caused  the  flooding  of  his 
lands : — Held,  that  the  continuance  of  the  wrong- 
ful obstruction  in  1 873  was  a  fresh  cause  for  action 
in  that  year,  and  therefore  the  Statute  of  Limita- 
tions began  to  run  from  the  time  of  damage  in 
1873.  Befnery  y.  6h'and  Canal  Co,,  Ir.  B.  9  G.  L. 
194— Ex.  Gh. 

From  Bato  of  BisooTorj.] — Questions  haying 
arisen  in  1862  between  the  lessees  of  two  adjoin- 
ing collieries,  one  of  such  lessees  being  the  West 
Hartlepool  Bailway  Gompany,  as  to  the  boun- 
daries of  their  respectiye  collieries,  new  boundary 
maps  were  prepared,  and  in  1864  it  was  by  an 
agreement  mutually  agreed  between  the  parties 
that  all  claims  on  account  of  damage  of  eyery 
kind,  whether  by  trespass  or  otherwise,  shoi^d  be 
condoned.  Pending  that  agreement,  an  act  of 
parliament  was  pa^ed  in  1863,  under  which  the 
West  Hartlepool  Gompany  were  to  sell  their 
collieries  within  a  period  of  fiye  years,  and  in 
1865  another  act  was  passed  whereby  the  West 
Hartlepool  Gompany  became  amalgamated  with, 
and  all  their  assets,  debts,  liabilities  and  engage- 
ments were  transfered  to,  the  defendant  rauway 
company.  In  1870  the  plaintifEs  for  the  first 
time  discoyered,  and  the  eyidence  distinctly 
shewed,  that  in  1863,  after  the  boundaries  had 
been  settled,  the  West  Hartlepool  Gompany  had 
broken  through  the  barrier  between  the  colUeries 
and  worked  out  the  plaintiffs  coal.  Upon  a  bill 
filed  for  an  account  of  the  coal  worked  by  the 
West  Hartlepool  Gompany,  and  for  dunages  in 
respect  of  the  injury  sustained  by  the  br^iking 


down  of  the  barrier  : — Held,  that  the  working  of 
the  colliery  by  the  West  Hartlepool  Gompany 
was  not  ultra  yires,  as  the  power  to  work  for  a 
period  of  fiye  years  must  be  implied  from  the 
authority  to  sell,  and  that  whateyer  liability  they 
were  under  at  the  time  of  their  amalgamation 
with  the  railway  company  was  transferred  to 
the  defendant  company  by  the  act  of  1865. 
Eecleeiaetieal  Commissioners  y.  North  Eastern 
My.,  47  L.  J.,  Gh.  20  ;  4  Gh.  D.  845  ;  36  L.  T. 
174. 

Held,  also,  that  the  agreement  of  1864  did  not 
operate  as  a  release  of  the  injury  then  done,  as  the 
plaintifib  did  not  then  know  and  had  no  means 
of  knowing  that  the  injury  had  been  committed. 
lb. 

Held,  also,  that  there  being  no  laches  on  the 
part  of  the  plaintifEs  in  not  discoyering  the  in- 
jury at  an  earlier  period,  the  statute  commenced 
to  run  only  from  the  time  of  such  discoyerr. 
lb. 

Aotion  for  Coal  wrongfUlj  taken— Xeplj  of 
^raudnlont  Conoealment  to  Ploa  of  Statute  dis- 
allowed.]—See  Hunter  y.  Gibbons,  coL  123. 

niogal  Abstraction  of  Water— Vo  Continnanoo 
of  Bamago,  though  Came  of  Injury  oontinning.] 
— See  Blakemore  y,  Glatncrganshire  Canal  Co,^ 
col.  70. 

From  Time  of  Sale  in  Aotions  for  lUogal 
Bistresi.] — See  Jenkins  y.  Cooke,  and  Collins  y. 
Rose,  col.  71  ;  and  Fraser  y.  Swansea  Canal  Co,, 
col.69. 

Company  obtaining  Land  bj  Kitreproionta- 
tion  —  Continuanoe  of  Bamago  —  Statute  nuu 
firom  Taking  of  Land.] — ^See  Oakley  y.  Kensing- 
ton Canal  Co.,  coL  71. 

g.  In  Aotiona  f6r  Negligence. 

Against  Solicitors.]  —  Trust  property  was 
transferred  to  new  trustees  in  July,  1876.  The 
solicitor  employed  in  the  transaction  did  notgiye 
certain  notices  necessary  to  perfect  the  title  of 
the  new  trustees ;  and  in  April,  1879,  a  subsequent 
mortgagee  of  the  property  obtained  priority  oyer 
the  trustees  by  giying  notice  of  his  charge: — 
Held,  that  there  was  no  complete  cause  of  action 
against  the  solicitor  in  respect  of  negligence  till 
April,  1879,  from  which  date  the  Statute  of 
Limitations  therefore  ran.  Bean  y.  Wade,  1 
Gab.  k.  E.  619. 

In  an  action  on  the  case  against  an  attorney 
for  negligence,  the  court  held  that  the  cause  of 
action  arose  at  the  time  the  negligence  occurred, 
and  not  at  the  time  the  negligence  was  dis- 
coyered, or  the  consequential  damages  ensued. 
Smith  y.  Fox,  6  Hare,  386  ;  17  L.  J.,  Gh.  170 ; 
12  Jur.  130. 

In  an  action  for  negligence,  where  the  declara- 
tion alleges  a  breach  of  duty,  and  a  special 
consequential  damage,  the  cause  of  action  is  the 
breach  of  duty,  and  not  the  consequential  damage ; 
and  the  statute  runs  from  the  time  when  the 
breach  of  duty  is  committed,  and  not  from  the 
time  when  the  consequential  damage  accrued. 
Hotoell  y.  Young,  8  D.  &  B.  14  ;  6  B.&  G.269  ;  2 
Gar.  &  P.  238  ;  4  L.  J.  (0.8.)  E.  B.  160  ;  29  B.  R. 
237. 

Where  a  client  claimed  against  her  solicitor  for 
negligence  in  haying  adyis^  an  inyestment  on  a 
mortgage  (which  proyed  insufficient)  without 
disd^ng  that  there  had  been  no  independent 
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"Talnation  on  behalf  of  the  mortgagee: — Held, 
that  the  client's  right  of  action  arose  when  the 
negligent  act  was  committed,  and  not  when  it 
was  discoveied  by  the  client,  it  not  being  a  dnty 
on  the  part  of  the  solicitor  continuing  day  by 
<Jay  to  disclose  his  negligent  act  Wood  y.  Jones, 
•61  L.  T.  651. 

So,  where  a  declaration  against  an  attorney 
assigned  for  breach  that  he  did  not  make  diligent 
inqniry  at  the  bank,  to  ascertain  whether  stock 
was  standing  in  the  name  of  certain  persons 
there  : — Held,  that  the  canse  of  action  arose  on 
the  breach  of  duty  by  the  attorney,  and  not  on 
its  discovery  by  the  client.  S^ort  v.  McCarthy ^ 
3  B.  &  Aid.  626 ;  22  E.  B.  608. 

h.  In  Actions  for  Libel  and  Slander. 

libel — ^Publioatifni— Pnrehaie  of  Copy.] — A 
•count,  in  an  action  for  a  libel,  was  in  respect 
of  a  newspaper  published  more  than  seventeen 
vears  before  action,  the  statute  being  pleaded : — 
Held,  that  the  plea  was  negatived  by  proof  that 
jsl  single  copy  nad  been  purchased  from  the 
defendant  for  the  plaintiff  by  his  agent  within 
the  tiz  years.  Bruntwich  (^Duke)  v.  Harmer, 
14  Q.  B.  186  ;  19  L.  J.,  Q.  B.  20 ;  14  Jur.  110. 

Other  counts  were,  in  respect  of  other  libels, 
alleged  to  impute  to  the  plaintiff  the  libellous 
matter  charged  in  the  first  count,  which  was  set 
out  by  way  of  inducement  in  each  count  The 
libels  themselves  in  those  other  counts  did  not 
refer  to  the  libel  in  the  first  count.  The  statute 
'was  pleaded  to  so  much  of  these  counts  as  related 
to  the  matter  in  the  first  count : — Held,  that  the 
plea  was  negatived  as  to  those  counts  also.    Ih, 

Slander.] — ^In  the  case  of  words  spoken  that 
ure  actionable  without  special  damage,  the  period 
of  limitation  is  two  yeare,  and  runs  from  the 
speaking  of  the  words.  In  the  case  of  words 
actionable  only  by  reason  of  a  subsequent  loss, 
the  period  of  limitation  is  six  years,  and  runs 
from  the  happening  of  the  damage.  SauTidert  v. 
KduMTds,  1  Sid.  96  ;  Baym.  61. 

L  In  Aotiona  fbr  False  Imprisonment. 

If  in  an  action  for  false  imppsonment  the 
statute  is  pleaded  to  part,  the  plaintiff  may  reply 
that  it  was  one  continued  duress.  Coventry  v. 
Apsly,  2  Salk.  420. 

Aotion  agmisft  Jnstios  within  Six  Xonths  of 
JXnd  of  Imprifonaent.] — Bee  Maueyv,  Johnson; 
J^iekersgill  v.  Palmer;  and  Hardy  v.  Ryle,  col 
72. 

Aetion  for  Xalioionslj  proenring  Bebtor's 
Diieharge  from  Prison  to  be  opposed,  not  oom- 
jaenesd  within  Six  Tears  firom  Bate  of  the 
4)pposition.] — Bee  Violett  v.  Sympson,  coL  69. 

k.  In  Actions  tor  Waste. 

Tine  Buns  firem  Aets  of  Waste.] — If  a  tenant 
for  life  cuts  timber  which  is  ripe  for  cutting,  but 
net  decaying  or  overcrowdine,  the  act  is  tortious, 
and  the  right  of  the  remainderman  accrues,  and 
the  Statute  of  Limitations  begins  to  run  imme- 
-diately.  Seagram  v.  Knight,  S6  L.  J.,  Gh.  918 ; 
17L.T.  47;  16W.B.  1162. 

A  tenant  for  life  was  executrix  of  a  preceding 
tenant  for  life,  both  being  impeachable  for  waste, 
And  both  having  committed  waste  by  cutting 


timber: — Held,  that  the  Statute  of  Limitations 
began  to  run  against  the  remaindermen  in  fee 
from  the  time  when  the  timber  was  cut,  and  not 
from  the  time  of  the  death  of  the  tenant  for  life. 
Higginhothnm  v.  Hawkins,  41  L.  J.,  Ch.  828 ; 
L.  R.  7  Ch.  676  ;  27  L.  T.  328  ;  20  W.  R.  956. 

Held,  that  though  an  injunction  and  an 
account  were  granted  against  the  existing  tenant 
for  life,  yet  as  no  injunction  could  be  gTante<l 
against  the  preceding  tenant  fbr  life,  no  account 
could  be  grouted  against  her  executrix  for  waste 
committed  by  the  preceding  tenant  for  life.    lb. 

When  after  legal  waste  has  been  committed 
time  has  run  so  as  to  bar  the  legal  remedy  in 
respect  thereof,  the  remedy  in  equity  is  also 
ban^  2  b.  See  also  Simpson  v.  Simpson,  B. 
IL  3. 

Time  begins  to  run  against  Tenant  in  Tail's 
Claim  for  Equitable  Waste  on  Death  of  Tenant 
f6r  lifJB.] — See  JJeeds  v.  Amherst,  post,  col.  167. 

1.  In  other  Oases. 

As  ioon  as  there  was  in  England  a  Plaintiff 
eapable  of  Sning.] — See  Rhodes  v.  Smethurtt, 
col.  26 ;  Smith  v.  Hill ;  Townsend  v.  Deacon  ; 
Douglas  v.  I\nTest;  Fergusson  v.  Fyffe,  col.  48 ; 
and  Le  Veuso  v.  Berkeley,  col.  61.  But  see  now 
19  &  20  Vict  c  97,  s.  10,  and  Pardo  v.  Bingham, 
coL60. 

Against  Foreigner  as  soon  as.  Ho  oomes  to 
England.] — See  Pardo  v.  Bingham,  coL  60. 

In  Aetion  on  Speeial  Contraet  for  Payment  of 
Loan.] — A.  lent  money  to  a  building  societv 
upon  the  terms,  in  writing,  that  the  sum  lent 
should  be  repayable  after  the  lender  had  given 
notice  of  his  intention  to  withdraw  it,  and  that 
no  money  would  be  paid  out  by  the  society, 
except  on  production,  by  the  lender  personally 
or  by  some  one  with  his  written  authority,  of  a 
loan  pass-book  given  to  him  when  the  loan  was 
made  : — Held,  that  the  condition  as  to  the  pro- 
duction of  the  book  was  a  condition  preceaent 
to  the  liability  of  the  society  to  repay  the  money, 
so  that,  until  that  condition  had  been  complied 
with,  the  Statute  of  Limitations  did  not  begin 
to  run  against  the  lender.  Atkinson  v.  Bradford 
Building  Society,  69  L.  J.,  Q.  B.  360;  26  Q.  B.  D. 
877  ;  62  L.  T.  867  ;  38  W.  R.  630— C.  A. 

Xortgage  of  Bonds.] — ^Where  on  a  loan 

bonds  are  mortgagai  by  way  of  collateral  security 
for  repayment  on  a  fixed  day,  and  the  mortgagee 
is  authorised  in  the  event  of  the  loan  remaining 
unpaid  after  it  becomes  due  to  realise  the  securi- 
ties, an  undertaking  in  the  same  instrument  by 
the  mortgagor  to  pay  any  difference  between  the 
nett  proceeds  of  the  securities  and  the  amount 
due  docs  not  create  a  new  and  independent 
obligation,  so  as  to  postpone  the  operation  of  the 
Statute  of  Limitations  until  such  i^alisation,  but 
the  statute  begins  to  run  as  from  the  date  fixed 
for  repayment  of  the  loan.  MeHenry,  In  re, 
McDermott  v.  Boyd,  Barker,  Ex  parte,  63  L.  J., 
Ch.  741  ;  [1894]  3  Ch.  290  ;  7  R.  627 ;  71  L.  T. 
146  ;  43  W.  R.  20— C.  A. 

Against  Administrator  of  Creditor.] — If  a 
creditor  dies  intestate  on  the  day  when  a  debt 
becomes  payable  to  him,  and  there  is  no  evidence 
to  shew  whether  he  died  before  or  after  the 
moment  when  the  debt  became  payable,  the 
Statute  of  Limitations  does  not  run  against  his 
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^ralnatioQ  on  behalf  of  the  mortgagee: — ^Held, 
that  the  client's  right  of  action  arose  when  the 
negligent  act  was  committed^  and  not  when  it 
was  discoYcred  by  the  client,  it  not  being  a  duty 
on  the  part  of  the  solicitor  continuing  day  by 
<]ay  to  disclose  his  n^ligent  act  Wood  ▼.  Jone4, 
<61  L.  T.  651. 

So,  where  a  declaration  against  an  attorney 
assigned  for  breach  that  he  did  not  make  diligent 
inquiry  at  the  bank,  to  ascertain  whether  stock 
was  standing  in  the  name  of  certain  persons 
there  : — Held,  that  the  cause  of  action  arose  on 
the  breach  of  duty  by  the  attorney,  and  not  on 
its  discovery  by  the  client.  Short  ▼.  McCarthy ^ 
3  B.  Jt  Aid.  626;  22  R.  B.  503. 

h.  In  Actions  for  Libel  and  Slander. 

Libel— Pnblioation—Piixehaie   of  0«py.J — ^A 

•count,  in  an  action  for  a  libel,  was  in  respect 
of  a  newspaper  published  more  than  seventeen 
Tears  before  action,  the  statute  being  pleaded : — 
Held,  that  the  plea  was  negatived  by  proof  that 
4&  single  copy  nad  been  purchased  from  the 
-defendant  for  the  plaintiif  by  his  agent  within 
the  six  years.  Bmnnoiek  (^Duke)  v.  Harmer^ 
14  Q.  B.  185  ;  19  L.  J.,  Q.  B.  20 ;  14  Jur.  110. 

OUier  counts  were,  in  respect  of  other  libels, 
alleged  to  impute  to  the  plaintiff  the  libellous 
matter  charged  in  the  first  count,  which  was  set 
out  by  way  of  inducement  in  each  count.  The 
libels  themselves  in  those  other  counts  did  not 
refer  to  the  libel  in  the  first  count.  The  statute 
-was  pleaded  to  so  much  of  these  counts  as  related 
to  the  matter  in  the  first  count : — Held,  that  the 
plea  was  negatived  as  to  those  counts  also.    lb, 

llandST.1 — ^In  the  case  of  words  spoken  that 
are  actionable  without  special  damage,  the  period 
of  limitation  is  two  years,  and  runs  from  the 
speaking  of  the  words.  In  the  case  of  words 
actionable  only  by  reason  of  a  subsequent  loss, 
the  period  of  limitation  is  six  yeais,  and  runs 
from  the  happening  of  the  damage.  Saunders  v. 
Edtoards,  1  Sid.  95  ;  Baym.  61. 

1.  In  Actions  fox  Palse  Imprisonment. 

If  in  an  action  for  false  imppsonment  the 
statute  is  pleaded  to  part,  the  plaintiff  may  reply 
that  it  was  one  continued  duress.  Coventry  v. 
Apdy,  2  Salk.  420. 

AetioB  against  Joitioe  within  Biz  Xonthi  of 
JBnd  of  Imprisonment.] — See  Mas^y,  Johnson; 
J^iekersgUl  v.  Palmer;  and  Hardy  v.  Ryle^  col 
72. 

Aetlon  for  XaUeioiuly  proonring  Debtor's 
Disoharge  from  Prison  to  be  opposed,  not  eom- 
jaeneod  within  Six  Tears  frmn  Bate  of  the 
4)ppoiition.] — See  Violett  v.  Syntpeon^  coL  59. 

k.  In  Actions  for  Waste. 

Tiao  Buns  from  Aets  of  Waste.] — If  a  tenant 
€or  life  cuts  timber  which  is  ripe  for  cutting,  but 
net  decaying  or  overcrowding,  the  act  is  tortious, 
and  the  right  of  the  remainderman  accrues,  and 
the  Statute  of  Limitations  begins  to  run  imme- 
•diately.  Seagram  v.  Knight,  3d  L.  J.,  Ch.  918  ; 
17L.T.  47;  16W.  B.  1152. 

A  tenant  for  life  was  executrix  of  a  preceding 
tenant  for  life,  both  being  impeachable  for  waste, 
and  both  having  committed  waste  by  cutting 


timber: — Held,  that  the  Statute  of  Limitations 
began  to  run  against  the  remaindermen  in  fee 
from  the  time  when  the  timber  was  cut,  and  not 
from  the  time  of  the  death  of  the  tenant  for  life. 
Higginhotham  v.  Hawkins,  41  L.  J.,  Ch.  828 ; 
L.  B.  7  Ch.  676  ;  27  L.  T.  328  ;  20  W.  B.  956. 

Held,  that  though  an  injunction  and  an 
account  were  granted  against  the  existing  tenant 
for  life,  yet  as  no  injunction  could  be  grante<l 
against  the  preceding  tenant  fbr  life,  no  account 
could  be  granted  against  her  executrix  for  waste 
committed  by  the  preceding  tenant  for  life.    lb. 

When  after  legal  waste  has  been  committed 
time  has  run  so  as  to  bar  the  legal  remedy  in 
respect  thereof,  the  remedy  in  equity  is  also 
barred.  lb.  See  also  Simpson  v.  Simpson,  B. 
IL  3. 

Time  bo|^  to  run  against  Tenant  in  Tail's 
OUim  for  Equitable  Waste  on  Death  of  Tenant 
fox  Lifb.] — See  Leeds  v.  Amherst,  post,  coL  167. 

1.  In  other  Oases. 

As  soon  as  there  was  in  England  a  Plaintiif 
oapablo  of  Boing.] — See  Rhodes  v.  Smethurst, 
coL  25 ;  Smith  v.  Hill ;  Toumsend  v.  Deacon  ; 
Douglas  v.  Iktrrest ;  Fergusson  v.  Ftfffe,  col.  48 ; 
and  Le  Veueo  v.  Berkeley,  coL  61.  Dut  see  now 
19  &  20  VicU  c.  97,  s.  10,  and  Pardo  v.  Bingham, 
coL60. 

Against  Foreigner  as  soon  as  He  oomos  to 
England.] — See  Pardo  v.  Bingham,  coL  60. 

In  Aotion  on  Bpooial  Oontraot  for  Payment  of 
Loan.] — A.  lent  money  to  a  building  societv 
upon  the  terms,  in  writing,  that  the  sum  lent 
should  be  repayable  after  the  lender  had  given 
notice  of  his  intention  to  withdraw  it,  and  that 
no  money  would  be  paid  out  by  the  society, 
except  on  production,  by  the  lender  personally 
or  by  some  one  with  his  written  authority,  of  a 
loan  pass-book  given  to  him  when  the  loan  was 
made  :— Held,  that  the  condition  as  to  the  pro- 
duction of  the  book  was  a  condition  precedent 
to  the  liability  of  the  society  to  repay  the  money, 
so  that,  until  that  condition  had  b^n  complied 
with,  the  Statute  of  Limitations  did  not  begin 
to  run  against  the  lender.  Atkinson  v.  Bradford 
BuUding  Society,  59  L.  J.,  Q.  B.  360;  25  Q.  B.  D. 
377  ;  62  L.  T.  857  ;  38  W.  B.  630— C.  A. 

Xortgago  of  Bonds.] — ^Where  on  a  loan 


bonds  are  mortgaged  by  way  of  collateral  security 
for  repayment  on  a  fixed  day,  and  the  mortgagee 
is  authorised  in  the  event  of  the  loan  remaining 
unpaid  (d^r  it  becomes  due  to  realise  the  securi- 
ties, an  undertaking  in  the  same  instrument  by 
the  mortgagor  to  pay  any  difference  between  the 
nett  proce^  of  the  securities  and  the  amount 
due  docs  not  create  a  new  and  independent 
obligation,  so  as  to  postpone  the  operation  of  the 
Statute  of  Limitations  until  such  i-ealisation,  but 
the  statute  begins  to  run  as  from  the  date  fixc<l 
for  repayment  of  the  loan.  McHenry,  In  re, 
McDermott  v.  Boyd,  Barker,  Ex  parU,  63  L.  J., 
Ch.  741 ;  [1894]  3  Ch.  290  ;  7  B.  527 ;  71  L  T. 
146  ;  43  W.  B.  20— C.  A. 

Against  Administrator  of  Creditor.] — If  a 
cretlitor  dies  intestate  on  the  day  when  a  debt 
becomes  payable  to  him,  and  there  is  no  evidence 
to  shew  whether  he  died  before  or  after  the 
moment  when  the  debt  became  payable,  the 
Statute  of  Limitations  does  not  run  against  his 
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administrator  until  letters  of  administration 
have  been  taken  out. — By  Lord  Esher,  M.R., 
and  Lindley,  L. J.  Atkinson  y.  Bradford  Build- 
ing Society,  supra. 


In  fitTonr  of  Ezecntor  or  Adminifttrator  of 
Debtor  dying  Abroad.] — In  the  case  of  a  debtor 
going  abroad  before  the  right  of  action  accrues 
and  dying  there,  the  statute  begins  to  run  only 
from  the  time  of  probate  or  administration  being 
taken  out.  Story  v.  Fry,  1  Y.  &  ColL  C.  C.  603 ; 
11  L.  J.,  Ch.  373  ;  6  Jur.  1029. 

A  person,  in  satisfaction  of  a  preTious  debt  due 
from  him,  gave  his  creditor  a  bill  of  exchange, 
and  before  the  bill  arrived  at  its  maturity  went 
to  India,  whence  he  pever  returned.  As  soon  as 
circumstances  would  permit  after  his  death  in 
India  his  will  was  proved  by  his  executors  in 
England,  and  within  six  years  after  his  death  a 
creditors'  bill  was  filed  against  the  executors : — 
Held,  that  the  plaintiff  was  not  barred  by  the 
Statute  of  Limitations.    lb. 

Quaere,  whether  when  a  debtor  dies  abroad, 
and  the  cause  of  action  or  suit  has  not  accrued 
in  his  lifetime,  a  suit  may  not  be  instituted  for 
the  administration  of  his  effects  at  any  time 
within  six  years  after  probate  of  his  wilL    lb, 

A  testator,  indebted  on  promissory  notes, 
resided  in  Jersey  and  died  there.  By  his  will 
he  appointed  his  wife  executrix.  She  continued 
to  reside  in  Jersey,  and  proved  the  will  there. 
She  did  not  prove  the  will  in  England,  though 
she  received  money  due  to  her  husband.  No 
interest  was  paid  upon  the  debt  from  1849  to 
I860,  but  a  writ  of  summons  was  issued  in 
England,  and  kept  on  foot  till  1858.  Upon  a 
bill  filed  for  the  administration  of  the  personal 
estate  of  the  testator :— Held,  that  the  19  &  20 
Vict.  c.  97,  s.  12,  was  not  retrospective ;  that  the 
widow  had  not  done  any  act  which  made  her 
executrix  in  Engl^id  ;  that  there  w&s  no  person 
whom  the  creditor  could  sue ;  and,  consequently, 
that  the  debt  was  not  barred  by  the  Statute  of 
Limitations.  Flood  v.  PaUertton,  29  Beav.  295  ; 
30  L.  J.,  Ch.  486 ;  7  Jur.  (N.s.)  324 ;  4  L.  T.  78 ; 
9  W.  E.  327. 

Prom  Diiooyery  of  Fraud.] — In  cases  of  fraud, 
time  runs  in  bar  of  relief  from  that  period  only 
at  which  the  party  injured  became  cognisant  of 
his  rights  and  injuries.  Trerelyan  v.  CJuirter, 
4  L.  J.,  Ch.  209.  Affirmed,  sub  nom.  Charter  v. 
Trevdyan,  11  CI.  &  F.  714  ;  8  Jur.  1016. 

In  cases  of  fraud,  time  in  order  to  bar  the 
remedy  will  not  begin  to  run  till  the  party 
acquires  a  knowledge  of  the  facts  constituting 
the  fraud.  JSlennerhassett  v.  Bay,  2  Ball  &  B. 
129. 

Of  One  Partner.] — ^A  sum  was  received 

from  a  client's  solicitor  by  a  partnership  firm,  to 
be  invested  in  mortgage,  which  went  off,  but  was 
represented  by  one  of  the  firm  to  the  client  to 
have  been  executed.  The  interest  was  duly 
paid,  and  the  fraudulent  representation  was  not 
discovered  until  after  dissolution  of  the  partner- 
ship and  bankruptcy  of  the  fraudulent  partner : 
— Held,  that  although  the  remedy  as  for  a  debt, 
by  the  receipt  of  the  money  by  the  firm,  was 
barred  by  the  statute  at  law,  yet  the  solvent 
partner,  having  constructive  notice  of  the  fraud, 
was  affects  by  the  act  of  his  co-partner  within 
the  scope  of  the  joint  duty  undertaken  ;  and  the 
time  running  only  from  the  discovery  of  the 
fraud,  the  remedy  was  not  barred  in  equity,  and 


was  recoverable  by  the  client  against  the  solvent 
partner.'  Blair  v.  Bromley,  5  Hare,  542;  !& 
L.  J.,  Ch.  105 ;  11  Jur.  115.  Affirmed,  2  Ph.  354 ; 
16  L.  J.,  Ch.  495  ;  11  Jur.  617. 

Boring  Saakmptey.] — A  debtor  who 

has  made  an  arrangement  with  his  creditors- 
under  s.  28  of  the  Bankruptcy  Act,  1869,  remains 
liable  under  s.  15  of  the  l5ebtors  Act  for  a  debt 
incurred  by  fraud,  e.g.  in  selling  as  broker  bis- 
customer's  securities  without  authority.  Where 
the  fraud  was  not  discovered  until  after  the 
adjudication  in  bankruptcy : — Held,  that  the 
Statute  of  Limitations  did  not  begin  to  run  till 
the  bankruptcy  had  been  annulled.  Orotsley, 
In  re,  Munnt  v.  Bum,  35  Ch.  D.  266 ;  57  L.  T. 
298  ;  35  W.  B.  790— C.  A. 

Compoeition  Beed— Beflanlt — Preih  Promise 
to  pay  original  Bebte.] — On  default  made  by  n. 
debtor  in  the  payment  of  a  composition  under 
a  composition  deed  the  court  implies  a  fresh 
promise  on  his  part  to  pay  the  original  debts,, 
and  the  Statute  of  Limitations  does  not  com*^ 
mence  to  run  until  such  default.  Irving  v. 
VeitoJi  (7  L.  J.,  Ex.  25  ;  3  M.  &  W.  90)  foUowed. 
Stock,  In  re,  Amo9,  Fx  parte,  66  L.  J.,  Q.  B.  146  ; 
75  L.  T.  422  ;  45  W.  B.  480  ;  3  Manson,  324. 

Prom  Promiie  to  inffioiently  leonre  Xoney^ 
not  from  Biiooyery  that  Seonrity  invalid.] — In. 
an  action  for  not  laying  out  the  plaintiff*s  money 
in  an  annuity  on  a  good  and  sufficient  security^ 
which  the  defendant  promised  to  do : — Held^ 
that  the  statute  was  a  bar  to  the  recovery,  as- 
the  promise  of  the  defendant  was  the  gist  of  the 
action,  although  it  was  commenced  within  the 
period  of  six  years  from  the  time  it  was  dis- 
covered that  the  security  was  invalid,  and  he 
knew  it  to  be  so  at  the  time  the  annuity  wafr 
granted.  Broum  v.  Howard,  4  Moore,  508 ;  2 
Br.  &  B.  73. 


Prom  Diseoyery  of  llistake.] — In  cases  of 
mistake,  the  time  of  limitation,  which,  by  analogy 
to  that  prescribed  by  the  21  Jac.  1,  c.  16,  is  held 
to  bar  the  remedy  in  courts  of  equity,  begins  to 
run  from  the  time  of  the  discovery  of  the 
mistake.  Brooksbarik  v.  Smith,  2  T.  &  C.  58 ;. 
6  L.  J.,  Ex.  Eq.  34. 

Prom  Time  of  Work  done  for  Tnmpikd* 
Tmiteee,  thoagh  no  Pnnd  then  available  for 
Payment.] — By  a  turnpike  act  the  trustees  were 
to  pay  first  the  expenses  of  obtaining  the  act,, 
and  next  the  expenses  of  erecting  tollhouses, 
and  a  builder  who  brought  an  action  for  work 
and  labour  in  so  doing  more  than  six  years  after 
the  work  done,  but  within  six  years  of  the  time 
when  the  trustees  had  funds  in  hand  by  having 
paid  off  the  expenses  of  the  act : — Held,  that  he 
was  too  late,  as  the  action  was  maintainable 
immediately  after  the  work  was  done,  though 
the  execution  would  have  been  postponed. 
Fmery  v.  Bay,  1  C,  M.  &  R.  245  ;  4  Tyr.  695  ;. 
3  L.  J.,  Ex.  307. 

Hot  in  Payonr  of  Company  until  ABsets.] — 

A.  and  B.  expended  moneys  in  procuring  a 
railway  act  in  1859.  The  railway  was  not  con- 
structed. The  company  had  no  assets  till  1872. 
In  1872  the  company  obtained  assets  and  A.  and 

B.  put  in  their  claims  : — ^Held,  that  these  claims 
were  not  barred,  as  the  statute  did  not  begin  to 
run  in  favour  of  the  company  until  the  company 
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imd  aawta  to  meet  their  dainiB.  Keniington 
Station  Act,  In  re,  L.  B.  20  £q.  197 ;  32  L.  T. 
188  ;  23  W.  B.  463. 

Againit  Debt  for  Work  and  Xoney  Lent, 
although  Amount  not  a^i^^*^^] — ^^  iVo^A  t. 
£RU,  col.  120. 

From  Breaeh,  not  from  Befnsal  to  perform.] — 
In  an  action  on  promises,  the  breach  of  a  con- 
tnct  18  the  cause  of  action,  and  the  statute  runs 
from  the  time  of  the  breach,  and  not  from  the 
time  of  the  refusal  to  perform  the  contract. 
£iue  India  Co.  ▼.  Paul,  7  Moore,  P.  C.  85  ; 
14  Jur.  253. 

TMm  Breaeh,  not  from  Bamage.] — ^Where  A., 
under  a  contract  to  deUver  spring  wheat  to  B., 
had  deliyered  winter  wheat,  and  B.  haying  again 
sold  the  same  as  spring  wheat,  had  in  conse- 
quence been  compelled  to  pay  damages  to  the 
pnrchaser ;  and  afterwards  B.  brought  an  action 
of  assumpsit  against  A.  for  his  breach  of  con- 
tract, alleging  as  special  damage  the  damages 
80  recoTered : — Held,  that  although  such  special 
damage  had  occurred  within  six  years  before  the 
commencement  of  the  action  by  B.  against  A.,  yet 
that  the  breach  of  contract  having  occurred  and 
become  known  to  B.  more  than  six  years  before 
that  period,  actio  non  accrevit  infra  sex  annos 
was  a  good  plea  in  oar  to  the  action.  Battley  v. 
FauOtner,  3  B.  &  Aid.  288  ;  22  B.  R.  390. 

Against  Debti  payable  on  Bemaad.] — ^Where 
money  was  advanced  to  a  firm  to  be  repaid  on 
demand  with  compound  interest : — ^Held,  that 
the  Statute  of  Limitations  ran  from  the  date  of 
the  advance.  Jarkgon  v.  Ogg,  1  Johns.  397 ; 
6  Jur.  (N.S.)  976  ;  7  W.  B.  730. 

In  1845  A.  lent  money  to  B.,  a  trader,  upon 
an  agreement  that  interest  was  to  be  allowed 
at  102.  per  cent.,  such  interest  to  be  left  to 
accumulate  by  way  of  compound  interest  at 
that  rate.  B.  carri^l  the  money  to  the  account 
of  A.  in  his  books,  and  interest  was  from  time 
to  time  duly  credited  in  such  account  at  the  rate 
and  in  the  manner  specified.  No  communica- 
tion whatever  took  place  on  the  subject  of  t^e 
debt  until  1857,  and  no  payment  of  interest  or 

Erincipal  was  made : — ^Held,  that  the  Statute  of 
limitations  commenced  running  immediately  on 
the  advance  being  made,  that  the  entry  of 
interest  did  not  take  the  case  out  of  the  statute, 
and  that  the  debt  was  consequently  barred.  Ih, 
In  1851  the  plaintiff  advanced  money  to  the 
defendant  to  assist  a  certain  undertaking.  The 
plaintiff  was  to  be  paid  out  of  profits,  and  the 
defendant  was  not  to  be  personally  liable.  The 
undertaking  was  brought  to  an  end  in  1856,  a 
similar  undertaking  forthwith  started  by  the 
defendant  being  held  by  the  court  to  be  a 
distinct  undertaking.  In  1864  the  plaintiff 
filed  a  bill  for  an  account: — Held,  that  the 
plaintiff's  claim  was  the  proper  subject  for  a 
suit  in  equity.  Knox  v.  tfye,  16  L.  T.,  76  ;  15 
W.  B.  628. 

Held,  also,  that  the  advance,  having  been 
made  to  aid  the  undertaking  carried  on  by  the 
defendant,  was  not  to  be  considered,  with  refer- 
ence to  the  Statute  of  Limitations,  as  a  debt 
payable  on  demand,  and  that  until  the  plaintiff 
made  a  demand  the  defendant  was  under  no 
obligation  to  pay,  and  consequently  that  the 
statute  did  not  begin  to  run  until  after  the 
plaintiff's  first  demand.    Th. 


A  partner  with  the  defendant  in  the  under- 
taking died  in  1854,  having  bequeathed  a  moiety 
of  his  share  to  the  plaintiff,  who  also  became  his 
executor : — Held,  that  the  plaintifTs  right  to  an- 
account  in  respect  of  this  share  was  l^rred  by 
the  Statute  of  Limitations,  and  that  an  acknow- 
ledgment of  the  indebtedness  to  the  concern 
given  in  1867  to  the  defendant  by  a  debtor  upon 
the  occasion  of  a  compromise  of  the  debt,  did 
not  call  into  existence  any  new  interest  which 
prevented  the  statute  from  running.    Ih. 

Against  Aetion  for  not  aooonnting — ^Veoes- 
sity  of  Bemand.]  —  As  an  action  does  not 
lie  for  not  accounting  till  after  a  demand  made 
of  an  account,  the  statute  runs  only  from  the 
time  of  a  demand  made.  After  a  reasonable 
time  has  elapsed,  a  jury  may  presume  that  the 
consignor  had  made  a  demand,  and  that  the 
factor  had  accounted.  And  fourteen  years  would 
be  a  sufficient  time  for  such  a  presumption, 
if  not  rebutted  by  circumstances.  l\)pham  v, 
Braddich,  1  Taunt.  572  ;  10  B.  B.  610. 

Against  Bepositor  with  Bank.] — Money  de- 
posited with  a  banker  in  the  usual  way  by  a 
customer  is  money  lent  to  the  banker,  with  a 
superadded  obligation  that  it  is  to  be  paid  when 
called  for ;  and  consequently,  if  not  noticed  for 
six  years,  will  be  affected  by  the  statute.  Pott  v. 
Cleg,  16  M.  &  W.  321;  16  L.  J.,  Ex.  210;  11 
Jur.  289. 

Action  by  Gnstpmer  against  Bank  for  Aeeonnt 
— Vq  Item  within  Six  Tears.] — See  Foley  v. 
mil,  col.  76. 

Against  Bepositor  for  8afe  Custody.] — ^Where 
money  is  deposited  with  a  person  for  safe  custody, 
and  not  by  way  of  loan,  no  right  of  action  arises 
until  demand  made,  and  therefore  the  Statute  of 
Limitations  does  not  begin  to  run  until  such 
demand.  Tidd,  In  re,  Tidd  v.  Overall,  62  L.  J., 
Ch.  915  ;  [1893]  3  Ch.  154 ;  3  B.  657  ;  69  L.  T. 
255  ;  42  W.  B.  25. 

Warrant  to  enter  np  Judgment  for  Bebt  on 
Failure  to  pay  any  Instalment— Statute  runs 
against  whole  Bebt  from  first  Befavlt.] — In 
1832  the  defendant,  being  indebted  to  the 
plaintiff,  gave  a  warrant  of  attorney  for  the 
amount  of  his  debt,  subject  to  a  defeasance, 
stating  that  the  warrant  was  given  to  secure 
payment  of  the  debt  by  instalments,  the  last  of 
which  was  payable  in  1835 ;  and  that,  in  case 
default  should  be  made  in  payment  of  any  of 
the  instalments,  the  plaintiff  should  be  at  liberty 
to  enter  up  judgment  and  issue  execution  for  all 
or  so  much  of  the  debt  as  should  be  unpaid  at 
the  time,  the -same  as  if  all  the  periods  for  pay- 
ment had  expired  by  effluxion  of  time.  To  an 
action  brought  to  recover  some  of  these  instal- 
ments, the  defendant  pleaded  the  statute,  and, 
at  the  trial,  it  appeared  that  the  first  default  in 
payment  of  an  instalment  was  made  more  than 
six  years  before  the  action : — Held,  that  the 
plaintiff  might  have  sued  on  the  first  default  for 
the  whole  amount  remaining  unpaid,  and  that, 
therefore,  the  statute  was  a  bar  as  to  all  the 
instalments.  JE[emp  v.  Garland,  8  G.  &  D.  402  ; 
4  Q.  B.  519  ;  12  L.  J.,  Q.  B.  134  ;  7  Jur.  302. 

Loan  for  Fiye  Tears,  but  Prinoipal  to  be  due 
on  any  Befsnlt  in  Payment  of  Interest — Statnte 
runs  from  first  Befanlt.] — Money  was  advanced 
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OtrtiflwU— 11  ft  18  ^et.  e.  48,  s.  11.]— See  Pool 
and  Forden  Highway  Board  t.  6htnning ;  and 
WhUe  V.  CoUon,  col.  (56. 

Surreyor  adding  Part  of  priTate  CIom  to  High- 
way—Statute  mils  as  loon  as  eompleto  Sopara- 
tion  of  Part  taken  from  Beiidne — 18  Geo.  8, 
e.  78,  a.  81.] — See  Wordtworth  y.  Harley^  coL 
67. 

In  Case  of  Illegal  Seiinre  of  Ship,  from  Bay 
of  lint  Boarding  Her.]— See  Orook  y.  M^Taviik, 
ooL74. 

On  Prondse  to  Pay  when  able,  not  till  Debtor 
ia  able.] — See  Hammond  y.  Smithy  ooL  109. 

GoTonant  in  Settlement  to  tranafer  Stook  to 
Traeteee— Statute  begini  to  nm  againat  Debt 
f^om  Bzeention  of  Settlement.] — See  Spiekemell 
V.  Hotham,  coL  199. 

jigainat  Xortgagee  of  Berenion  only  after  It 
kas  ftdlen  into  Poeeeaiion.] — SeeHaneoek,  Inre^ 
COL222. 

ilgainst  Oharge  by  Loeal  Board  on  Premises 
in  reopeet  of  Paving  Bzpenses  from  Time  of 
Oempletion  of  Work.] — See  Honuey  Local  Board 
y.  Monarch  InrutmeiU  Building  Society^  col.  280. 

ilgainst  the  Bight  to  Cnstomary  H^riots.] — 
See  Zitvche  y.  Dalbiae^  coL  803. 

Against  Person  wrongftilly  in  Possession, 
reomying  Bents  of  Xines  in  Bpeeie,  from  the 
Time  of  the  Beoeipt,  not  of  the  Sale.] — See 
Deny*  y.  Skuckburgh^  col.  325. 

Hot  against  Landlord's  Bight  to  Bent  till 
Tenaaey  at  an  Bnd.] — See  Arelibold  y.  Scully^ 
ool.  324. 


2.  Time  during  which  Statute  Runs. 

Subsequent  Disability.]— When  the  statute 
once  begins  to  run,  it  continues  to  do  so,  not- 
withstanding any  subsequent  disability.  CottereU 
y.  Button,  4  Taunt.  826 ;  14  K.  R.  675  ;  S.  P., 
Ikte  d.  Durourc  y.  Jone»^  4  Term  Rep.  300  ;  Boe 
d.  Gr\gg9  y.  SkanB^  4  Tenn  Rep.  306,  n.  (b). 

In  computing  the  time  under  3  Jac.  1,  c.  16, 
s.  17,  it  is  not  necessary  to  the  operation  of  the 
statute  that  there  must  be  continued  laches  on 
the  part  of  the  plaintiff  during  the  full  period  of 
six  years ;  but  the  rule  is,  that  the  statute  begins 
to  run  80  soon  as  there  is  in  existence  in  EngUnd 
a  plaintiff  capable  of  suing;  and  haying  once 
b^un  to  run,  no  subsequent  interruption  to  the 
right  of  suing,  eyen  from  causes  beyond  his 
control,  will  stop  it.  Rhodet  y.  Smtthurtt^  4 
M.  &  W.  42 ;  1  H.  &  H.  237  ;  7  L.  J.,  Ex.  273  ; 
2  Jur.  893.  Affirmed  in  error,  6  M.  &  W.  351 ; 
9  L.  J.,  Ex.  330  ;  4  Jur.  702— Ex.  Ch. 

If  time  has  once  begun  to  run  against  a  debt 
in  the  debtor*8  lifetime,  it  does  not  afterwards 
cease  to  run  during  the  period  which  may  elapse 
between  his  death  and  the  time  at  which  a 
personal  representative  to  him  is  constituted. 
Freake  y.  Cranefeldt,  3  Myl.  &  C.  499 ;  8  L.  J., 
Ch.  61 ;  4  Jur.  1080.  S.  P.,  Hou^  y.  Lambert, 
2  Ir.  Eq.  R.  254. 

Where  a  creditor  who  has  been  abroad  returns, 
the  time  will  run,  and  his  going  abroad  again 
will  giye  him  no  priyilege,  for  that  was  gone  by 


his  haying  once  returned  after  the  cause  of  actioa 
accrued.    Stuart  y.  Mdlish,  2  Atk.  614. 
And  MS  now  19  &  20  Vict.  c.  97,  s.  10. 

If  Statute  begins  to  mn,  Inoapaeitiss  do  not 
affeot  It.]— See  Raffety  y.  Rng,  ooL  210 ;  Good- 
all  y.  Skerratt,  coL  247  ;  and  Nevarro  y.  Ruttony. 
ool.  250. 

Time  oontinnes  to  mn  against  Legatee  during 
Lnnaey  of  Xzeontriz.]— See  Boldero  y.  Halpiny. 
HaweMy  Ex  parte,  coL  235. 

Merger  of  Bight  and  liability.]— But  if,  after 
the  statute  has  begun  to  run,  the  right  to  sue  and 
the  liability  to  be  sued  meet  by  act  of  law  in  the- 
same  person,  the  running  of  the  statute  is  sus- 
pended. Seagram  y.  Xnight,  36  L.  J.,  Ch.  918  ;. 
15  W.  R.  1162. 

Xffeet  of  Lieenoe.] — ^A  mere  letter  of  licence^ 
by  a  creditor  to  his  debtor  does  not  suspend  the- 
operation  of  the  statute.  Fuller  y.  Bedmany. 
26  Beay.  614. 

Assertion  of  Claim — ^Sffeet  of.]— The  continual 
assertion  of  a  claim,  unaccompanied  by  any  act 
to  giye  effect  to  it,  will  not  keep  aliye  a  right 
which  would  otherwise  be  precluded.  Clegg  v.. 
Edmondeon,  8  De  G.  M.  &  G.  787. 

Aetion  eommeneed,  but  abandoned,  does  not. 
stay  Statute.]— See  Bixon  y.  Oayfere,  col.  256. 

Statute  oontinnes  to  run  in  Fayonr  of  fslse 
Claimant  in  Possession  as  Heir,  notwithstanding 
eonoealed  Fraud  subsequent  to  wrongfkl  Entry.  J 
—See  WilUt  y.  Hou>e,  coL  308. 


8.  When  Statute  Ceases  to  Run. 

Hot  on  Bemand,  or  Assertion  or  Votioe  of 
Claim.] — Mere  demand,  without  process  or  ac- 
knowledgment, not  sufficient  against  Statute  of 
Limitations.    Hodle  y.  Healy,  1  Yes.  &  B.  540  ;. 
6  Madd.  181  ;  22  R.  R.  270. 

The  continual  assertion  of  a  claim,  unaccom- 
panied by  any  act  to  giye  effect  to  it,  will  not 
keep  ahye  a  right  which  would  otherwise  be 
precluded.  Clegg  y.  Bdmondeon,  8  De  G.  M.  &  G. 
787. 

Notice  by  a  creditor  of  his  claim  in  answer  to- 
adyertisement  by  an  executor  under  22  k  23  Vict, 
c.  35,  s.  29,  does  not  preycnt  the  Statute  of 
Limitations  from  running.  Stepliem,  In,  re, 
Warhurton  y.  Stephen*,  59  L.  J.,  Ch.  109 ;  43 
Ch.  D.  39  ;  61  L.  T.  609. 

A  testator,  by  his  will,  gaye  all  his  property  to 
the  plaintiff,  his  executor,  in  trust  to  sedl  and 
conyert,  and  aft^r  payment  thereout  of  his  debts 
to  diyide  the  residue  as  therein  mentioned.  The 
testator  died  in  1882,  possessed  of  real  estate. 
The  defendant,  who  claimed  to  be  a  creditor  of 
the  testator,  in  1883  sent  in  his  claim  in  answer  to 
the  plaintiffs  adyertiscments,  under  22  k  23  Vict, 
c.  35,  8.  29,  but    took    no  other  steps.     The 

Elaintiff  in  1887,  when  more  than  six  years,  but 
»s  than  twdye  years,  had  elapsed  since  the 
alleged  debt  was  incurred,  took  out  an  originating 
summons  to  haye  the  defendant's  claim  adjudi- 
cated on,  and  set  up  the  Statute  of  Limitations : 
— Held,  that  the  alleged  claim  was  barred  as- 
against  the  personal  estate,  but  not  as  against 
the  real  estate.    lb. 
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six  years : — Held,  that  without  specially  replying 
process  issued,  the  plaintiff  might  on  this  replica- 
tion prove  a  quo  minus  to  have  issued  within  the 
six  years,  and  produce  the  roll  to  shew  the 
continuances  r^^larly  entered  up  accordingly. 
JHekenton  t.  Teague,  1  C.  M.  &  B.  241 ;  4  Tyr. 
450 ;  3  L.  J.,  Ex.  266. 

Von-eoBtiniLanee  of  Writ  need  not  be  ipeeially 
pleaded.] — ^Where  a  writ,  issued  within  six  years 
after  the  cause  of  action  accrued,  had  not  been 
continued  pursuant  to  2  Will.  4,  c.  39,  s.  10,  the 
defendant  was  not  bound  to  plead  such  non- 
continuance  specially,  but  might  take  advantage 
of  it  under  the  plea  that  the  cause  of  action  did 
not  accrue  within  six  years  next  before  the  suit ; 
since  for  this  piupoee  the  last  writ  which  was 
served  was  the  commencement  of  the  suit.  Pratt 
V.  Hawkina,  15  M.  &  W.  399. 

SfBset  of  re-ioaling  Writ.] — Where  a  writ  of 
summons,  tested  in  time  to  save  the  statute,  was 
re-sealed  in  consequence  of  an  alteration  in  the 
description  of  the  defendant  and  the  county  in 
which  he  resided,  and  was  not  served  until  after 
the  six  years  had  expired : — ^Held,  that  the 
re-sealing  did  not  amount  to  a  re-issuing  of 
the  writ,  and  that  it  was  not  necessary  for  the 
plaintiff  to  shew  when  the  re-sealing  took  place. 
BraithujaUe  v.  Montford  iLorS),  2  C.  jc  M.  408  ; 
4  Tyr.  276 ;  3  L.  J.,  Ex.  91. 

A  writ  of  right  was  issued  before  the  expira- 
tion of  the  time  limited  by  the  act  3  &  4  WilL  4, 
<c.  27,  for  bringing  such  writs.  After  that  time 
had  expired,  the  return  day  of  the  writ  was 
altered,  and  the  writ  was  re-sealed : — Held,  that 
the  writ  must  be  considered  as  having  been 
brought  after  the  time  limited  by  the  act,  and 
it  was  therefore  superseded.  Foot  v.  CoUins, 
1  MyL  k  C.  250  ;  5  L.  J.,  Ch.  225. 

Vo  Benewal  of,  or  Sealing  of,  Writ,  or  Sxten- 
jdon  of  Time,  nnno  pro  tnnc,  when  Statute  has 
Ton.] — It  is  a  rule  of  practice  that  the  court  will 
not  extend  the  time  for  renewing  a  writ  of  sum- 
mons after  the  expiration  of  tw^ve  months  from 
the  day  of  the  date  of  the  writ,  where  the  claim 
would,  in  the  absence  of  such  renewal,  be  barred 
'by  the  statute.  Hewett  v.  Barr^  60  L.  J.,  Q.  B. 
268  ;  [1891]  1  Q.  B.  98  ;  39  W.  B.  394.  Magee 
-v.  Hastings,  28  L.  B.,  Ir.  288. 

The  court  has  no  power  under  Ord.  LXIY. 
r.  7,  to  extend  the  time  for  renewing  a  writ  of 
summons,  where  the  claim  would,  in  the  absence 
of  such  renewal,  be  barred  by  the  statute.  Boyle 
V.  Xav/man,47  L.  J.,  Q.  B.  26  ;  3  Q.  B.  D.  7  ;  26 
W.  B.  98.    Affirmed,  3  Q.  B.  D.  340— C.  A. 

The  six  months  doi'ing  which  a  writ  continues 
in  force  after  its  renewal  are  to  be  computed 
inclusively  of  the  day  of  renewal.  The  court 
refused  to  direct  the  writ  to  be  renewed  nunc  pro 
tunc.  An&n.,  1  H.  &  C.  664  ;  32  L.  J.,  Ex.  88  ; 
7  L.  T.  718  ;  11  W.  B.  293. 

A  writ  of  summons  was  issued  dated  Nov.  7, 
1853,  with  a  view  to  save  the  statute.  It  was 
renewed  on  the  6th  of  May,  1854.  On  Novem- 
ber 6th  following,  the  plaintiff  applied  to  the 
officer  of  the  court  to  renew  it  o^in,  but  the 
latter  refused,  considering  it  too  late,  and  that 
the  six  calendar  months  had  expired.  The 
court,  without  deciding  whether  the  renewal 
would  be  valid,  directed  that  the  writ  should  be 
renewed  nunc  pro  tnnc,  as  the  dates  would 
appear  on  the  record.  Anon^^  3  0.  L.  B.  78  ;  24 
L.  J.,  Q.  B.  23 ;   18  Jur.  1104 ;    3  W.   B.  74. 


S.  P.,  Black  V.  Green,  15  C.  B.  262  ;  3  C.  L.  B. 
38  ;  24  L.  J.,  C.  P.  1 ;  18  Jur.  1017. 

Within  six  months  of  issuing  a  writ,  the 
plaintiff^s  attorney  paid  the  proper  fees  at  the 
office  for  its  renewal,  but  he  inadvertently  neg- 
lected to  get  the  seal  of  the  court  impressed 
upon  it;  aiter  the  lapse  of  the  six  months  the 
omission  was  discovered.  There  having  been  no 
default  in  their  officer,  the  coart  refused  to  order 
the  seal  to  be  impressed  nunc  pro  tunc,  in  order 
to  prevent  the  running  of  the  statute.  Nazer  v. 
Wade,  1  B.  &  S.  728  ;  31  L.  J.,  Q.  B.  5  ;  8  Jur. 
(N.S.)  134 ;  6  L.  T.  604.  S.  P.,  Bailey  v.  Owen, 
9  W.  B.  128. 

The  last  day  for  re-sealing  a  writ,  so  as  to 
save  the  statute,  expii'ed  on  Saturday,  the  28th 
December,  within  the  Christmas  holidays.  A 
party  who  attended  at  the  office  on  that  day  for 
the  purpose,  found  it  shut,  and  the  officer  having 
refused  to  re-seal  the  writ  on  the  following 
Monday,  the  court  refused  to  order  him  to  do 
it  afterwards  nunc  pro  tunc.  Bcafu  v.  Jones, 
2  B.  &  S.  45  ;  8  Jur.  (N.B.)  641 ;  5  L.  T.  693. 

Order  LXl V.  r.  3,  does  not  apply  to  extensions 
of  time  which  prevent  the  operation  of  the  Statate 
of  Limitations.  Morris  v.  Richards,  45  L.  T. 
210  ;  46  J.  P.  37. 

Amendment  of  Writ  or  Bill  after  Statute  has 
run.] — The  court  will  allow  a  writ  of  sunmions 
to  be  amended  whei%  the  statute  would  otherwise 
operate  as  a  bar.  Green  v.  Kettleby,  8  D.  P.  0. 
783. 

The  court  refused  to  allow  the  dates  of  writs 
of  summons  to  be  altered,  for  the  purpose  of 

Ereventiiig  the  plaintiff's  claim  from  being  barred 
y  the  statute.  Campbell  v.  Smart,  5  C.  B.  196 : 
5  D.  &  L.  335  ;  17  L.  J.,  0.  P.  63. 

A  bill  for  an  account  of  tithes  was  filed 
against  five  defendants,  before  the  expiration  of 
the  time  limited  by  the  act  2  &  3  WilL  4,  c.  100, 
s.  3  ;  and  after  the  expiration  of  that  time  was 
amended  under  ordera  of  the  court,  and  four 
other  persons  were  introduced  as  defendants  : — 
Held,  that  the  suit  as  against  these  latter  defen- 
dants must  be  taken  to  have  commenced  at  the 
date  at  which  they  were  actually  inti'oduced  into 
the  bill ;  that  they  could  not,  by  relation  back- 
wards, be  treated  as  defendants  to  the  original 
bill,  and  that  they  were  consequently  entitled  to 
the  protection  of  the  provisions  of  the  statute. 
A  decree  against  these  defendants  for  an  account 
was  therefore  reversed,  and  the  bill,  as  to  them, 
ordered  to  be  dismissed  with  costs.  Byron  v. 
Cooper,  11  CL  &  F.  556. 

A  bill  for  tithes  having  been  filed  within 
the  period  limited  by  the  statute  3  &  4  Will.  4, 
and  amended  after  that  period  for  the  purpose 
of  adding  another  party : — Held,  sufficient  as 
against  the  last  party,  inasmuch  as  the  bill  and 
amended  bill  formed  but  one  record.  Thorpe  v. 
Mattingley,  2  Y.  &  Coll.  421 ;  8  L.  J.,  Kx.  Eq. 
9.  Doubted  in  Plawden  v.  Thorpe,  1  West,  42  ; 
7  01.  &  F.  187. 

The  testator  died  in  1811.  8.  H.  entered,  &c., 
and,  in  1825,  died  without  having  paid  the 
legacies.  T.  P.  H.,  who  took  a  quasi  estate  tail 
under  the  will,  sold  part  of  the  lands ;  and, 
having  devised  the  remainder,  died  in  1833, 
leaving  the  legacies  unpaid.  On  31st  of  Decem- 
ber, 1833,  the  legatees  filed  a  bill  for  pajrment 
by  sale  of  J.  A.'s  real  estate,  against  the  heir-at- 
law  of  J.  A.,  and  the  devisees  of  T.  P.  H.,  and 
the  persons  who  purchased  from  him,  with 
notice  of  the  legacies.    No  subpoena  to  appear 
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tioxu.    Bampton  y.  Birchall^  5  Beav.  67  ;  6  Jur. 
816.    And  see  11  L.  J.,  Ch.  200. 

A  suit,  dismissed  as  against  the  principal 
defendant,  and  which,  though  pending  as  against 
the  others,  has  jet  been  practically  abandoned, 
does  not  prevent  the  operation  of  the  Statute  of 
Limitations.  Dixon  v.  &ayfere,  17  Beay.  421 ;. 
23  L.  J.,  Ch.  60. 


and  answer  that  bill  was  eyer  served.  On 
the  24th  of  December,  1841,  the  legatees  filed 
'another  bill,  stating  the  filing  and  purport  of  the 
bill  of  December,  1833,  **as  by  said  original  bill 
of  record  will  appear  "  ;  and  relying  on  the  filing 
of  that  bill  as  a  bar  to  the  Statute  of  Limita- 
tions, prayed  that  J.  A.*s  will  might  be  established, 
&c. ;  that  the  legacies  might  be  decreed  well 
charged  on  his  leal  estate ;  and  for  the  usual 
accounts,  and,  if  necessary,  for  a  sale,  &c.  On 
general  demurrer  to  this  biU,  which  was  not 
described  in  any  part  of  it  as  an  amended  bill, 
but  was  filed  and  marked  as  such  by  the  proper 
officer :— Held,  that  the  bill  of  1841  should  be 
considered  as  an  amended  bill ;  that  the  suit  was 
pending  from  the  date  of  the  filing  of  the  original 
bill  in  1833 ;  and  that  the  filing  of  that  bill, 
without  service  of  subpoenas,  was  sufficient  to 
save  the  plaintiffs  demand  from  being  barred 
by  the  Statute  of  Limitations,  3  &  4  WilL  4, 
c.  27,  s.  40.  Boijd  v.  HiggiTuon^  5  Ir.  Eq.  R.  97  ; 
FL  &  K.  603. 

Semble,  if  a  bill  were  filed  as  an  illusory 
proceeding,  to  evade  the  provisions  of  the 
Statute  of  Limitations,  the  court  might,  on  a 
proper  application,  oider  it  to  be  taken  off  the 
file.    Ih. 

Where  the  time  for  suit  or  action  allowed  by 
the  Statute  of  Limitations  had  elapsed  between 
the  filing  the  original  bill  and  the  argument 
of  the  demurrer,  leave  to  amend  was  refused. 
Alliwn  V.  Herring,  8  L.  J.,  Ch.  223. 

A  bill  tiled  by  a  widow  to  raise  the  arrears 
of  her  jointure,  charged  upon  certain  lands  by 
settlement.  Defendimt  by  his  answer  denied 
the  husband's  power  to  jointure,  as  he  had  at  the 
time  of  the  settlement  only  an  estate  tail,  which 
had  not  subsequently  been  barred.  An  amended 
bill  was  then  filed,  praying  for  dower  in  case 
plaintiff  was  not  considered  entitled  to  jointure. 
Defendant  neither  answered  amended  bill  nor 
appeared  at  the  hearing,  and  the  court  decreed 
plaintiff  entitled  to  dower,  and  directed  an 
account  of  the  arrears  : — Held,  that  the  amended 
biU  was  a  continuation  of  the  original  suit,  and 
that  in  taking  the  account  the  defendant  could 
not  set  up  in  the  office  the  3  &  4  Will.  4,  c.  27, 
8.  40,  limiting  the  recovery  of  arrears  of  dower 
to  a  period  of  six  years,  although  the  amended 
bill  was  not  filed  until  after  the  act  came  into 
operation  ('31st  December,  1833),  the  original 
bill  having  been  filed  previously  thereto.  Smith 
V.  WaUh,  1  Ir.  Eq.  K.  167. 

Benewal  of  Writ  stays  Statnte  as  to  all  the 
Befendanti.j — ^Where  any  one  of  several  defen- 
dants named  in  a  writ  of  summons  has  not  been 
served,  and  there  are  others,  upon  whom  service 
might  have  been,  but  is  not,  effected,  a  renewal 
of  the  writ,  on  the  ground  of  the  nonservice  of 
such  one,  will  prevent  the  operation  of  the  statute 
in  favour  of  such  others.  Dickson  v.  Capes,  11 
Ir.  C.  L.  R.  334. 

Vo  Stay  of  Statute  if  Action  fidli.]  — An 

ejectment  bill,  filed  in  1842,  stated  that  the 
plaintiff*s  alleged  right  to  the  land  accrued  in 
1812,  that  a  bill  had  been  filed,  in  1824,  to 
recover  the  property,  and  that  an  ejectment  had 
been  brought  in  1832,  which  was  stayed  until 
the  plaintiff  had  paid  the  costs  of  a  former 
ejectment,  but  it  did  not  state  the  result  of  the 
suit  or  action : — Held,  that  it  must  be  inferred 
that  they  had  failed,  and  that  they  did  not 
prevent  the  operation  of  the  Statute  of  Limita- 


Or  If  not  proooeded  with.] — Bill  depend- 
ing six  years  in  chancery  not  sufficient  to  taJce- 
case  out  of  statute.    Anon,,  2  Atk.  1. 

A  bill  in  chancery  depending  almost  six  years- 
ought  not  to  be  considered  a  sufficient  demand 
of  a  debt,  so  as  to  take  it  out  of  the  Statute 
of  Limitations.    Lake  y.  Hayes,  1  Atk.  282. 

Though  an  original  bill  be  filed  at  law,  yet 
if  there  has  been  no  proceeding  upon  it  for  six 
years,  it  will  not  prevent  the  Statute  of  Limita- 
tions from  running.  Laoon  v.  Lacon,  2  Atk. 
395. 

A  bill  was  filed  in  1828  by  the  representatives- 
of  the  cestui  que  trust,  against  those  of  the- 
trustee  under  a  deed  of  which  the  trust  expired 
in  1810 ;  the  answer  was  filed  in  1829,  but  no 
further  proceedings  were  taken  till  1839 : — 
Held,  that  as  to  the  lapse  of  time,  the  case  stood 
as  it  did  when  the  bill  was  filed,  and  that  there 
was  not  such  laches  as  to  bar  the  claim.  Dickin- 
son V.  Holland  (Lord),  2  Beav.  810. 

Stay  of  Statute  at  Law  on  Commenoeiiiont  of 
Prooeodingi  in  Equity.]— A  suit  in  a  court  of 
equity,  properly  instituted,  will  prevent  time 
from  running,  and  a  court  of  law  ought  to  act 
upon  this  principle,  the  same  rule  being  pre- 
scribed by  the  statute  for  both  courts.  This- 
court,  however,  will  protect  its  own  jurisdiction^ 
and  will  not  permit  a  suitor  to  be  evicted  at  law 
who  has  an  equitable  right  to  sue  for  the  land, 
and  has  filed  his  bill  within  the  limits  allowed, 
and  duly  pursued  his  remedy.  Wrixon  v.  Vixe, 
3  Dr.  &  war.  104  ;  2  Con.  &  L.  138.  AffLrming^ 
1  Con.  &  L.  298  ;  2  Dr.  &  War.  192. 

Where  the  Statute  of  Limitations  attaches  to- 
a  demand  pending  the  retention  of  the  bill  in 
equity,  the  validity  of  the  debt  being  directed 
to  be  tried  at  law,  the  court  restrained  the 
debtor  from  insisting  at  law  on  the  benefit  of  the 
statute.  Sirdejield  v.  Price,  2  T.  &  J.  73.  S.  P., 
Anon.,  Vem.  74. 

Kot  in  Sqnity ,  though  Proooodings  oommonnod 
at  I'AW'] — ^A  creditor  issued  a  writ  of  summons 
in  the  Common  Pleas  against  an  administrator 
for  a  debt  not  then  barred  by  statute.  Within 
six  months  after  issuing  this  writ  (which  waa 
never  served),  at  which  time  the  debt  was  barred 
unless  saved  by  the  writ,  the  creditor  took  out  an 
administration  summons  : — Held,  that  the  writ 
only  saved  the  bar  for  six  months  in  the  courL  of 
Common  Pleas,  and  that  the  statute  was  a  bar  ta 
the  administration  suit.  Manhy,  In  re,  Fieret  v. 
Manby,  3  Ch.  D.  101 ;  35  L.  T.  307  ;  24  W.  R.  699. 

Action  that  has  fiailed  itayi  Statute,  if  Order 
for  New  Trial  obtained.]— In  1846  H.  executed 
certain  works  for  a  railway  company,  for  the 
payment  of  his  claim,  for  which  he  brought  an 
action  against  one  of  the  acting  committee  of 
the  company.  A  verdict  on  the  1st  April,  1848, 
was  found  for  the  defendant.  Subsequently  a 
rule  for  a  new  trial  was  obtained  by  H.,  but 
before  it  was  proceeded  with,  a  -vrinding-up 
order  was,  on   the   28th  May,  1849,  obtained 
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against  the  company.  Afterwards  a  notice  was 
served  by  H.'s  attorney  that  the  new  trial  would 
be  commenced.  On  the  1st  August,  1851,  a  judge 
nuide  an  order  that  all  proceedings  at  law  should 
be  stayed  until  such  proof  should  have  been 
made  or  exhibited  as  required  by  the  Winding- 
ap  Acts,  the  defendant  being  sued  as  a  partner 
in  or  contributory  to  a  company.  H.  died,  and 
on  the  7th  October,  1862,  his  executrix  brought  a 
claim  into  the  Master's  office,  which  the  Master 
disallowed,  on  the  ground  that  it  was  barred  by 
the  Statute  of  Limitations : — Held,  on  motion  to 
reTerse  or  vary  his  decision,  that  the  executrix 
was  not  barred  by  the  Statute  of  Limitations 
from  haying  a  new  trial  to  determine  whether 
she  was  or  was  not  a  creditor.  The  question 
being  purely  a  legal  one,  the  executrix  would 
haye  loiye  to  bring  such  action  as  she  might  be 
adyised,  with  liberty  to  the  official  manager  to 
defend  the  action;  and  any  judgment  which 
might  be  recoyered  would  be  dealt  with  as  the 
court  should  direct.  SRggins^  Eao  parte,  2  Jur. 
(HA)  178. 

Btatnta  eeotei  to  mn  against  8«t-off  when 
Aotion  brought] — In  cases  under  21  Jac.  1,  c.  16, 
8.  3,  the  statute  is  not  a  bar  to  a  set-off,  unless 
the  six  years  haye  expired  before  the  action  is 
brought.     Walker  y.  ClemenUf  15  Q.  B.  1046. 

Where  there  are  cross  demands  between 
parties,  which  accrued  at  nearly  the  same  time, 
for  which  bills  are  giyen,  both  of  which  would 
be  barred  by  the  statute,  but  the  plaintift  has 
sayed  his  limitation  by  suing  out  process,  and 
the  defendant  has  not,  such  process  operates 
upon  the  set-off,  and  preyents  the  plaintiff  from 
ayailing  himself  of  the  statute  to  defeat  it.  Ord 
V.  Buspim,  2  Esp.  570. 

Against  Debt,  on  Debtor's  Bankmptoy.] — 
After  a  commission  issued,  the  Statute  of  Limi- 
tations does  not  run  against  a  creditor  of  the 
bankrupt.  BoUy  Ex  parte,  2  Glyn  &  J.  46. 
Affirmed,  Id,  330. 

On  Canning  in  Claim  in  Winding-up.] — ^A 
creditor,  within  six  years  of  the  date  of  his  debt, 
carried  in  his  claim  against  a  company  ordered 
to  be  wound  up ;  but  the  consideration  of  it  was 
not  then  proceeded  with.  After  the  expiration 
of  the  six  years,  tiie  Master  proceeded  with  the 
consideration  of  the  claim,  but  disallowed  it  as 
being  barred  by  the  Statute  of  Limitations. 
Upon  appeal,  the  Master's  dedsion  was  reversed, 
and  it  was  referred  to  the  Master  to  reyiew  his 
decision.  Cheat  WeHem  ExtennonAtmoepherio 
Ry.,  In  re,  Wryghte'e  Caeey  5  De  G.  &  Sm.  244  ; 
16  Jnr.  812. 

Whon  Proceedings  of  Croditon  stayed  at 
Instaaeo  of  Debtor.] — By  a  decree  in  1814,  in  a 
suit  instituted  by  the  heir-at-law  of  the  debtor, 
the  proceedings  of  the  creditors  under  a  decree 
in  1808  were  stayed  until  a  decree  in  1836 : — 
Held,  that  the  defendant  in  the  present  suit, 
instituted  in  1846,  who  was  assignee  of  the  insol- 
yent  heir,  could  not  rely  on  the  Statute  of  Limi- 
tations, the  decree  in  1808  being  a  proceeding 
that  would,  under  the  old  statute,  entitle  the 
creditors  to  sue  for  twenty  years  preyious  to  the 
expiration  cS.  which  the  suits  were  stayed  until 
1836,  when  under  the  new  statute  the  creditors 
had  a  present  right  to  receiye  their  debts.  A 
court  of  equity  w2l  not  permit  a  party  to  rely  on 
the  interval  of  time  durmg  which  he  has  himself 

VOL.  DC. 


stayed  his  creditor,  in  order  to  set  up  the  Statute  of 
Limitations.   Bayleti  y.  Browne,  10  Ir.  Eq.  R.  180. 

Death  of  Defendant  alter  Issue  of  Writ — 
Fresh  Writ  after  Statnte  mn,  but  within  Twelve 
Honths  of  Probate.] — ^A  writ  was  issued,  but 
before  it  was  senred  tne  defendant  died.  Within 
a  year  from  the  proof  of  the  will  by  the  executors 
a  fresh  writ  was  issued  against  them  for  the 
same  cause  of  action.    In  the  meanwhile  the 

gsriod  of  statutory  limitation  had  expired:— 
eld,  that  the  executors  could  not  rely  on  the 
statute  as  a  defence  to  the  action.  SwindeU  y. 
Bulkeley,  66  L.  J.,  Q.  B.  613  ;  18  Q.  B.  D.  250  ; 
56  L.  T.  38. 

Hot  against  Creditors,  on  Administration 
Action  by  one  Creditor  on  behalf  of  himself 
alone.] — ^A  creditor  of  a  person  deceased  filed  a 
bill  on  behalf  of  himself  alone  against  B.,  the 
personal  representatiye  of  the  debtor,  and  0., 
who  had  in  his  possession  certain  papers  belong- 
ing to  the  debtor,  on  which  he  claimed  a  Hen  for 
a  debt  alleged  to  be  due  to  him  from  the  deceased. 
The  bill  prayed  for  the  usual  accoants  of  the 
deceased's  estate,  and  that  it  might  be  applied 
in  a  due  course  of  administration  ;  that  A.  might 
haye  access  to  the  papers  ;  and  that  the  amount 
of  G.*s  lien,  if  any,  might  be  ascertained  and 
paid.  The  decree  in  the  cause  directed  an 
account  to  be  taken  of  A.*8debt,  and  the  amount 
to  be  paid  out  of  a  fund  in  court :  and  if  the 
fund  should  be  more  than  sufficient  for  that 
purpose,  that  what  should  be  found  due  to  the 
other  incumbrancers  should  be  paid  to  them ; 
but  it  did  not  direct  any  account  to  be  taken  of 
those  incumbrances ;  and  accordingly  the  Master 
took  an  account  of  A.*s  debt  only.  After  it  had 
been  paid,  G.  presented  a  petition  in  the  suit, 
praying  an  account  of  what  was  due  to  him,  and 
for  pajrment  of  it  out  of  the  remainder  of  the 
fund.  The  order  made  on  that  petition  directed 
the  Master  to  inquire  and  state  who  were  the 
incumbrancers  other  than  A.  referred  to  by  the 
decree : — Held,  that  neither  the  institution  of 
the  suit,  nor  any  of  the  proceedings  in  it,  pre*- 
yented  the  Statute  of  Limitations  &om  running 
against  G.'s  claim.  Wateon  y.  Biroh,  15  Sim. 
523 ;  16  L.  J.,  Gh.  188  ;  11  Jur.  198. 

Hot  on  Administration  Aetion  being  com- 
menoed  by  another  Creditor.] — See  Humble  y. 
Sumhle,  col.  224. 

After  Decree  in  Creditors'  Administration 
Action.] — ^After  a  decree  in  a  creditors'  suit  for 
administration,  the  Statute  of  Limitations  cannot 
be  set  up  to  defeat  the  plaintiff's  debt.  Adams 
y.  Waller,  35  L.  J.,  Ch.  727 ;  14  W.  R.  789. 

Where  debts  of  a  testator  had  been  paid  out  of 
the  income  of  the  estate  of  an  infant  in  tail 
under  his  will,  by  the  direction  of  the  court, 
after  decree  in  an  administration  suit,  and  the 
tenant  in  tail  subsequently  died  an  infant,  and 
his  administrators,  more  than  six  years  after 
taking  out  administration  to  him,  filed  a  bill  to 
reyiye  the  administration  suit,  for  the  purpose 
of  haying  such  payments  recouped  out  of  the 
corpus  of  the  estate,  and  for  payment  of  the 
costs  of  the  administration  suit : — ^Held,  first,  that 
the  payment  on  behalf  of  the  infant  haying  been 
made  by  the  court,  a  merger  of  the  charge  could 
not  be  presumed ;  and,  secondly,  that  the  pen- 
dency of  the  suit  preyented  such  daim  being 
barred  by  lapse  of  time.  AUop  ▼.  Bell,  24  Beay. 
461. 
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tions,  as  against  the  heir  of  the  lunatic,  who  was 
not  a  party  to  the  application.  W'ilkiiuon  v. 
Wilkinson,  9  Hare,  204. 


A  bill  filed  hy  one  creditor  on  behalf  of  him- 
self and  the  others  will  prevent  the  Statute  of 
Limitations  from  running  against  any  of  the 
creditors  who  come  In  under  the  decree.  Stem- 
dale  T.  Hankinwn,  1  Sim.  393  ;  27  R.  B.  210. 
And  see  Bennett  v.  Barnard,  12  Ir.  Eq.  R.  229  ; 
post,  col.  312. 

In  an  administration  action  commenced  in 
December,  1878,  by  one  executor  of  a  testator, 
who  was  also  a  creditor  of  his  testator,  against 
his  co-executor,  the  usual  judgment  in  a  creditors* 
action  was  pronounced  in  I^ember,  1879,  and 
some  time  afterwards  a  claim  was  brought  in  by 
a  creditor  against  the  estate  upon  a  promissory 
note  of  the  testator,  dated  in  November,  1873 : — 
Held,  that  the  claim  was  barred  by  the  statute. 
SterndaU  y.  Ha/nkinfon  (1  Sim.  393;  supra") 
observed  upon.  Greavet,  In  re,  Bray  v.  Tofield, 
50  L.  J.,  Ch.  817  ;  18  Ch.  D.  551  ;  45  L.  T.  464  ; 
30  W.  K.  55. 

A  creditor  who,  in  the  regular  stage  of  the 
suit,  proves  his  demand  under  the  decree  in  it, 
is  entitled  to  consider  that  suit  as  having  been 
instituted  for  his  benefit  from  the  period  when 
it  was  so  framed,  as  that  the  decree  to  be  pro- 
nounced in  it  would  have  authorised  him  to 
prove  his  demand  under  it;  and  if  it  were  so 
framed  before  the  3  &  4  WiU.  4,  c  27,  his  demand 
is  not  affected  by  the  operation  of  that  statute. 
Brown  v.  Lynch,  4  Ir.  Eq.  E.  316.  And  see 
Mbi  Ettate,  In  re,  and  Finch  v.  Mneh,  coL  82. 

On  Claim  made  under  Beeree,  though  Action 
necessary.] — ^A  claim  made  under  a  decree, 
although  not  the  proper  mode  of  proceeding,  a 
suit  bemg  necessary,  stopped  the  running  of  the 
Statute  of  Limitations.  Cbngreve  v.  Power,  1 
MolL  121. 

Where  no  Claim  made  nnder  Decree.! — ^The 
existence  of  a  creditors'  suit  for  the  adminis- 
tration of  the  estate  of  a  deceased  debtor  does 
not  prevent  the  operation  of  the  Statute  of  Limi- 
tetions  against  a  debt  in  respect  of  which  no 
claim  is  made  under  the  decree,  semble.  Tatam 
V.  Williams,  3  Hare,  347. 

A  creditor  who  does  not  come  in  regularly 
to  prove  his  demand  under  the  decree  to  account 
in  a  creditors'  suit,  but  obtains  an  order  for 
.liberty  to  file  a  charge  and  obtain  a  separate 
report  at  his  own  expense,  upon  an  affidavit 
stating  that  he  was  ignorant  of  the  existence 
of  the  suit  until  after  the  decree  to  account  was 
pronounced,  and  the  report  thereunder  made, 
cannot  rely  upon  the  suit  as  being  his  from  the 
beginning,  so  as  thereby  to  avoid  the  bar  of  the 
3  &  4  WiU.  4,  c.  27,  s.  42.  0' Kelly  v.  Bodkin, 
3  Ir.  Eq.  R.  390. 

Btatnte  does  not  mn  against  Szecutori  after 
Becree.]-^If ,  after  a  decree  to  account,  an  execu- 
tor or  administrator  does  not  revive  within  six 
years,  this  is  not  within  the  Statute  of  Limita- 
tions.   HollingsheaSs  Case,  1  P.  W.  742. 

Btatnte  mni,  notwithstanding  Petition  in 
Lnnaoy  by  Committee  of  deceased  Lonatio.] — 
A  petition  in  lunacy  after  the  death  of  the 
lunatic,  by  his  committee,  and  a  reference  to 
the  Master  thei'eon,  followed  by  a  report  finding 
that  a  sum  of  money  had  been  expended  by  the 
committee  in  the  maintenance  of  the  lunatic, 
is  not  a  proceeding  which  will  take  the  claim 
of  the  committee  out  of  the  Statute  of  Limita- 


Btay  of  Action  pending  Lunacy  Proceedings.] 
— In  1823  the  holder  of  a  promissory  note  brought 
an  action  against  the  maker,  who  became  lunatic ; 
whereupon  the' lunatic  and  his  committee  filed  a 
bill  to  restrain  proceedings  in  the  action,  on  the 
ground  of  alleged  insufficiency  of  consideration 
for  the  note;  and,  upon  the  motion  for  an 
injunction,  an  order  was  made  by  consent,  stay- 
ing proceedings  in  the  action  and  the  suit,  with 
liberty  for  the  holder  of  the  note  to  go  in  and 
estabfish  his  claim  in  the  lunacy.  He  accordingly 
took  proceedings  to  support  his  claim  before  the 
Master  in  lunacy,  who,  however,  disallowed  it, 
and  in  August,  1830,  made  his  report,  without 
including  in  it  the  name  of  the  holder  of  the 
note  as  a  creditor.  The  lunatic  di^  in  March, 
1843 ;  and  in  February,  1844,  the  holder  of  the 
note  filed  a  creditor*s  bill  against  the  representa- 
tives of  the  lunatic: — Held,  that  the  plaintiff 
was  not  entitled  to  be  relieved  from  the  effect 
of  the  Statute  of  Limitations.  Rock  v.  Cooke^ 
1  De  G.  &  Sm.  675  ;  17  L.  J.,  Ch.  93  ;  12  Jur.  5. 

In  1823  an  action  was  brought  upon  a  pro- 
missory note,  and  the  debtor  was  arrested.  Soon 
afterwards  the  debtor  was  declared  a  lunatic, 
and  in  1825  he  by  his  committee  filed  a  bill  to 
restrain  the  action.  In  July,  1825,  an  arrange- 
ment was  made,  and  carried  into  execution  by 
an  order  of  this  court,  whereby  the  action  was 
stayed,  and  the  creditor  agreed  to  establish,  and 
did  proceed  to  establish,  his  debt  under  the 
lunacy ;  iu  1843,  however,  and  before  the  Master 
acting  in  the  lunacy  had  made  any  report  as  to 
the  creditor's  claim,  the  lunatic  died.  The 
creditor  then  filed  his  bill  against  the  lunatic's 
executors  :  —  Held,  upon  demurrer,  the  court 
having  no  judicial  knowledge  of  the  effect  of 
the  death  of  the  lunatic  upon  the  proceedings  in 
the  lunacy,  that  the  claim  of  the  plaintiff  was 
not  barred  by  lapse  of  time.  Rock  v.  Cooke, 
1  Coll.  477 ;  8  Jur.  1005.  Bnt  see  decision  at 
the  liearing,  supra. 

Effect  of  Appointment  of  Beceiyer.] — Appoint- 
ment of  receiver  does  not  affect  the  running  of 
the  Statute  of  Limitations.    Awm,,  2  Atlc.  15. 

Though  the  appointment  of  a  receiver  does 
not  prevent  the  bar  of  the  statute  from  operating 
against  a  stranger,  yet  it  will  serve  to  prevent, 
at  least  in  this  court,  time  from  running  in 
favour  of  a  stranger  to  the  suit.  Wrixon  v. 
Vize,  2  Ck)n.  &  L.  138  ;  8  Dr.  &  War.  104  ;  5  Ir. 
Eq.  R.  173.  Affirming  1  Con.  &  L.  298;  2 
Dr.  &  War.  192  ;  4  Ir.  Eq.  R.  463. 

The  appointment  of  .a  receiver  over  an  estate 
will  not  prevent  the  operation  of  the  Statute  of 
Limitations  on  demands  against  that  estate. 
Harrison  v.  Dignan,  1  Con.  &  L.  376  ;  2 
Dr.  &  War.  298  ;  4  Ir.  Eq.  R.  562. 

The  fact  of  the  Master  having  reported  the 
demand  as  an  existing  incumbrance  will  not 
take  it  out  of  the  statute.    Ih. 

Bill  of  BeviYor.]  —  Statute  of  Limitations 
cannot  be  pleaded  in  bar  to  a  bill  of  revivor, 
after  a  decree  to  account.  JSgremoni  (EarV)  t1 
Hamilton,  1  Ball  &  B.  631. 

In  18^2  a  bill  was  filed  by  the  tenant  in  tail 
to  have  a  purchase  made  in  1808,  by  the  testator 
of  the  defendant,  set  aside  as  fraudulent  and 
void  as  against  the  plaintiff,  and  for  an  account 
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of  mesne  rates.  In  1823  the  defendant  answered, 
and  no  farther  proceedings  were  had  until  1889, 
when  the  present  hill  (of  reviyor  and  settlement) 
was  filed  : — Held,  that  the  plaintiff  was  entitled 
to  an  aooonnt  from  1839,  the  time  of  filing  the 
bill  of  revivor,  and  that  interest  on  certain  sums 
of  money,  for  which  the  defendant  was  declared 
entitled  to  credit,  was  to  he  computed  from  the 
same  period  only.  ThornMll  v.  Oloter^  3  Dr.  & 
War.  195. 

Foreign  Judgnio&t  doM  not  stay  Btatnte.] — 
See  Don  v.  Lippmann^  coL  88. 

WhoB  Statute  ooasot  to  run  as  against  Judg- 
ment Creditors.] — Sec  Hamilton  v.  HougUon ; 
Joyce  V.  Joyce ;  and  Foster  v.  Af^Mahon,  col. 
312;  Htttehin*  v.  O'Sullitan,  coL  811  ;  Bwby 
V.  Seymour;  and  Berrington  v.  Etant^coX.  322  ; 
and  Finch  v.  Finoh^  coL  268. 

Statute  eeatei  te  nin  against  Owner  imme- 
diately Adyerso  Possession  is  disoontinned.] — 
See  Tnuteet  and  Agency  Co.  v.  Shorty  col.  268. 

Bill  for  Arrears  of  Tithe  Bent-Charge  saves 
Charge  from  being  barred.]  —  See  Irish  Land 
Commiuion  v.  Junkin^  coL  276. 

III.  PLACES  WHERE   STATUTE 
APPLICABLE. 


forL] — The  time  of  limitation  for  bringing 
an  action  is  governed  by  the  law  of  the  country 
where  the  action  is  brought,  and  not  by  the  lex 
loci  contractus.  Huher  v.  Steiner^  2  Scott,  304  ; 
2  Bing.  (N.C.)  202  ;  1  Hodges,  206. 

The  English  Statute  of  Limitations  binds  every 
one  who  comes  to  sue  in  the  Court  of  Chancery. 
I^ardo  V.  Bingham,  39  L.  J.,  Ch.  170 ;  L.  B.  4 
Ch.  735 ;  20  L.  T.  464  ;  17  W.  B.  419. 

The  law  of  prescription,  or  of  limitation,  is  a 
law  relating  to  procedure,  having  reference  only 
to  the  lex  fori ;  and  when  a  court  entertains  a 
cause  of  action  which  originated  in  a  foreign 
country,  the  rule  is  to  adjudicate  according  to 
the  law  of  that  country,  yet  the  court  proceeds 
according  to  the  prescription  of  the  country  in 
fnrhich  it  exercises  jurisdiction.  Ruckmahoye  v. 
Xjvlloobhoy  Mottiehundj  6  Moore,  Ind.  App.  234  ; 
«  Moore,  P.  C.  4. 

In  an  action  for  a  debt,  it  was  averred,  that 
before  making  the  instrument  and  obligation 
thereinafter  mentioned,  the  plaintiffs  carried  on 
business  in  Scotland,  and  that  A.  and  the  defen- 
dant were  domiciled  therein ;  and  that  by  an 
instrument  and  obligation  in  writing,  A.  and 
the  defendant  became  bound,  and  obliged  them- 
'selves,  conjointly  and  severally,  to  pay  to  the 
plaintiff  4002.,  and  that,  by  the  law  of  Scotland, 
at  the  time  of  making  such  instrument,  and 
thence  hitherto  in  force,  the  time  for  bringing 
any  suit  or  instituting  any  legal  proceedings  by 
the  -plaintiiEB  against  the  defendant  upon  the 
instrument,  and  the  cause  and  right  of  action 
aocruing  thereon,  had  not  yet  elap^d  ;  that  is  to 
say,  by  virtue  of  the  said  law,  the  plaintiffs  had 
the  right  and  privilege  of  suing  and  bringing 
any  action  thereon,  at  any  time  within  forty 
years  from  the  time  of  making  and  signing  the 
bond.  A  plea,  that  the  cause  of  action  did  not 
accrue  within  six  years,  is  an  answer  to  the 
action.  British  lAnen  Co,  v.  Brummondj  10 
B.  Jt  0.  903  ;  9  L.  J.  (O.B.)  E.  B.  213. 

L^ial  proceedings  in  England  to  recover  a  debt 
•contracted  in  Ind^  are  not  baned  by  the  Indian 


Statute  of  Limitations,  Art.  XIV.  1869.  Finch 
V.  Finch,  46  L.  J.,  Ch.  816  ;  35  L.  T.  236.  8.  P., 
Alliance  Bank  of  Simla  v.  Ckrey,  49  L.  J.,  C.  P. 
781  ;  6  C.  P.  D.  429  ;  29  W.  B.  306  :  44  J.  P.  735. 

Where  a  claim  is  made  in  an  administration 
suit  in  England  by  an  Indian  creditor  of  the 
testator,  the  English  Statute  of  Limitations 
must  be  applied  as  part  of  the  lex  fori.    lb. 

The  laws  of  the  country  where  a  contract  is 
enforced  govern  all  questions  as  to  the  remedy 
and  mode  of  proceeding,  including  those  applic- 
able to  lapse  of  time.  Fsrgusson  v.  Fvfe,  8 
CI.  k  F.  121. 

As  to  contracts  merely  personal,  it  is  a  general 
rule  that  questions  relating  to  the  validity  and 
to  the  interpretation  of  a  contract,  are  to  be 
governed  by  the  law  of  the  country  where  the 
cpntract  was  made ;  and  if  a  remedy  for  non- 
performance of  contract  is  sought  in  another 
country,  the  mode  of  suing,  and  the  time  within 
which  the  action  must  be  brought,  are  to  be 
governed  by  the  law  of  the  country  in  which  the 
action  is  brought.  Cooper  v.  Waldegrave  (Eart), 
2Beav.282. 

Foreign  Judgment.] — ^Where  bills  were  drawn 
and  accepted,  and  became  due  in  France,  but 
the  acceptor,  a  Scotchman,  before  such  bills 
became  aue,  returned  to  Scotland,  and  there 
continued  till  his  death  :— Held,*  that  more  tlian 
six  years  having  elapsed  between  the  time  of  the 
bills  becoming  due  and  the  action  being  brought, 
the  Scotch  law  of  prescription  applied,  and  that 
its  effect  was  not  prevented  by  tne  fact  that  the 
payee  had  taken  legal  proceedings  in  France, 
during  the  absence  of  the  debtor,  and  had 
obtained  judgment  against  him.  Don  v.  Lipp- 
mann,  6  CL  &  F.  1. 

If  a  man  recovers  a  judgment  or  sentence  in 
France  for  money  due  to  him,  the  debt  must  be 
considered  here  only  as  a  debt  on  simple  con- 
tract, and  the  Statute  of  Limitations  will  run 
upon  it.     Dupldx  v.  Do  Roven,  2  Vern.  540. 

India.]— The  21  Jac.  1,  c.  16,  extends  to  India. 
East  India  Co.  v.  Paul,  7  Moore,  P.  C.  85 ;  14 
Jur:  253. 

And  applies  to  Hindoos  and  Mahomedans  as 
well  as  to  Europeans,  in  civil  actions  in  the 
supreme  court.  Ruokniahoye  v.  Lullooblwy 
Mottichund,  5  Moore,  Ind.  App.  234 ;  8  Moore, 
P.  C.  4. 

Scotland.] — The  Statute  of  Limitations  extends 
to  persons  in  Scotland.  Ilex  v.  Walker,  1  W.  BL 
286.  And  see  Campbell  v.  Stein,  6  Dow,  116; 
Surtees  v.  Allan,  2  Dow,  254. 

Ireland.] — A  debtor  in  Ireland  is  beyond  seas 
within  the  statute.  Lane  v.  Connell,  6  L.  J., 
Ex,  98  ;  1  M.  &  W.  701 ;  1  Tyr.  &  G.  441. 

Defendant  beyond  Seas  —  Writ  Ibr  Service 
out  of  Jurisdiction — Foreign  Xmbassyt] — See 
Musurus  Bey  v.  Gadban,  cols.  23  and  61. 

Stetnte  iteyed  on  filing  of  Bill,  though  Defen- 
dant out  of  the  Jurisdiction.]  —  See  Jffele  v. 
Bexley,  and  Forster  v.  Thompson,  ooL  27. 

Plaintiir  beyond  Seas.]— i%&  19  &  20  Vict, 
c.  97,  s.  10. 

Besidence  in  Oaleutta.]  —  See  Williams  v. 
Jonesi  col.  62. 

2—2 
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TtBflteei  of  Fnndi  for  an  AfsooiatioxL] — A 
fond  was  established  at  Bombay  by  the  cove- 
nanted  civil  servants  of  the  East  India  Company 
serving  in  that  presidency,  for  granting  pensions 
and  annuities  to  members,  their  widows  and 
children.  By  the  original  articles  certain  persons 
were  appointed  managers,  and  they  were  declared 
to  be  "  the  trustees  of  the  fund,"  and  the  property 
was  vested  in  them  : — Held,  that  they  were  not 
mere  trustees  for  the  association,  but  trustees 
properly  so-called,  and  that  the  members  of  the 
fund  were  the  beneficiaries,  so  that  the  defence 
of  the  Statute  of  Limitations  could  not  be  set 
np  against  a  claimant  on  the  fund,  merely  on 
account  of  lapse  of  time.  Edwards  v.  Warden, 
45  L.  J.,  Ch.  713 ;  1  App.  Gas.  281  ;  85  L.  T.  174. 

Teitameatary  Guardian.  1 — A  testamentary 
guardian  is  a  trustee,  and  therefore  the  Statute 
of  Limitations  is  inapplicable  to  accounts  as 
between  him  and  his  ward.  Mathew  v.  JBrise, 
14  Beav.  341. 

Adminif  tration  8nit — Claim  against  Xanagor 
«f  Xatate.l — B.  had  acted  for  the  testator  during 
the  life  of  the  latter,  with  full  and  unrestricted 
powers  of  management ;  the  wife  of  B.  was  the 
testator*s  daughter  and  sole  executrix.  The 
testator's  widow  was  entitled  to  a  legacy  of 
1,500/.  under  her  husband's  will,  and  also  to  the 
furniture,  effects,  &c.,  of  the  testator.  The 
testator's  will  was  extremely  brief  and  informal ; 
and  she  on  that  ground  filed  a  bill  for  the 
administration  of  the  testator's  estate,  praying 
the  usual  account.  The  defendants  in  answer  to 
an  Interrogatory  of  the  plaintiff,  furnished  an 
aooonnt  of  all  dealings  with  the  testator's 
property  up  to  the  date  of  the  suit  from  a  date 
six  years  prior  to  his  death,  and  claimed  the 
benefit  of  the  Statute  of  Limitations  as  to  the 
period  antecedent  to  these  six  years: — Held, 
that  the  defendant  was  a  trustee,  and  could  not 
avail  himself  of  the  Statute  of  Limitations. 
Oray  v.  Bateman,  21  W.  B.  137. 

Xzaentor  eannot  let  np  Btatnta  to  Breach  of 
Tniit  by  Tottator.]— See  Brittlehank  v.  Goodmn, 
coL  52. 

Aswtf  of  deooaiod  Tmsteo  liable  for  more  than 
Six  Teart.] — See  Ohee  v.  Bishop^  coL  83. 

Xzeentort  setting  np  Btatnte  as  Bar  to  Claim 
fat  BeyastaTit  — Tmiteet  for  Creditors.] — See 
Myatt,  In  re;  MarsdeHf  In  re;  and  Oale,  In  re, 
ooIb.  51,  52. 

Itnati  for  Payment  of  Bebti.]~iSSw  B,  II,  7 
(coL  180),  and  Bendell  v.  Cktrpenter,  coL  95. 

Agent  holding  Xeney  in  Tmit  for  Prineipal.] 
Burdiek  v.  Oarrick,  coL  64. 


Xoney  reoeived  by  Agents  for  the  Sale  of 
eoods.]— See  Friend,  In  re,  ooL  127. 

Xistako  in  distributing  Tmit  Fnnd.] — 
Trustees  had,  by  mistake,  paid  to  A.  (one  of  the 
oestuls  que  trustent)  a  portion  of  the  tmst  funds 
to  whicii  he  was  not  entitled.  In  a  suit  by 
another  party  interested  against  A.  to  makeliim 
refund : — Held,  that  the  Statute  of  Limitations 
was  inapplicable ;  that  he  was  boand  to  repay, 
though  more  than  six  years  had  elapsed,  and  that 
all  his  interest  in  the  trust  fund  was  liable  to 


make  good  the  amount.    Harrie  v.  HarrU,  29 
Beav.  110. 


in  Payment  of  Dividends  in 
Bankmptoy.J^In  1806  P.  proves  a  debt  against 
the  estate  of  B.  &  Co.,  bankrupts,  on  a  bill  of 
exchange,  and  dies  in  1807,  appointing  G.  his 
executor;  G.  becomes  bankrupt  in  1816,  and 
obtains  his  certificate  in  1817.  But  before  that 
time,  viz.,  in  the  years  1811,  1814,  1815,  G.  had, 
as  executor,  received  three  dividends  on  P.'s  debt, 
and  in  1817,  1822,  and  1828,  he  receives  three 
other  dividends.  It  afterwards  turns  out  that 
the  bill  of  exchange  was  paid  by  another  party 
in  1807,  so  that  no  dividend  was  ever  due.  On 
petition  by  B.  &  Ck).'s  assignees  to  expunge  the 
proof,  and  that  G.  should  refund  the  six  divi- 
dends : — Held,  first,  that  it  being  in  the  nature 
of  a  trust,  the  Statute  of  Limitations  did  not 
run  in  favour  of  G.  But,  second,  that  as  the 
first  three  dividends  were  paid  in  error,  and  were 
a  legal  debt  against  G.,  and  might  have  been 
proved  under  his  bankruptcy,  the  claim  as  to 
them  was  barred  by  G.'s  certificate.  The  other 
three,  received  since  his  bankruptcy,  were 
ordered  to  be  refunded.  Bolton^  Ew  parte, 
Batllie,  In  re,  1  Deac.  &  C.  556  ;  1  Mont,  k,  Ayr. 
60  ;  3  L.  J.,  Bk.  22.  But  see  8.  C,  nom.  Oreen- 
wood.  He  parte,  Baillie,  In  re,  3  Deac.  &  C.  398  ; 
1  Mont.  &  Ayr.  65  ;  3  L.  J.,  Bk.  6,  24. 

Beeeipt  of  Tmst  Property  with  Kotioe.]— 
Where  a  trustee  lends  trust  money  in  breach  of 
the  trost,  and  the  borrower,  with  notice  of  the 
trust,  applies  the  money  to  his  own  use,  he  can- 
not be  permitted  to  separate  the  loan  from  the 
trust,  and  insist  that  the  loan  being  barred  by 
the  statute,  the  trust  is  barred  also.  Ertwet  v. 
Oroyedm,  6  Jur.  (N.a)  740 ;  2  L.T.  616  ;  8  W.  R. 
736.— L.JJ. 

If  property  is  delivered  by  a  trustee  to  an 
auctioneer  for  sale,  who  retains  the  proceeds,  and 
pays  interest  thereon  to  the  oestuis  que  trustent, 
he  is  a  constructive  trustee  ;  so  that,  on  his  bank- 
ruptcy, the  statute  is  no  bar  to  a  proof.  Gowert, 
Ex  parte,  3  Mont.  &  Ayr.  172. 

Fraudulent  Abstraotion  of  Tmst  Property, 
Time  no  Bar  against  Parties  to.] — See  Bolfe  v. 
Gregory,  coL  123. 

Statute  no  Bar  as  between  Selioiton  to  Bank- 
ruptcy Commission  and  Creditors.] — See  Ckmld, 
Ex  parte,  Roherteon,  In  re,  coL  58. 

Claim  by  Cestui  que  Tmst  against  Bolioitor  to 
Trustees  for  Tmst  Xoney  reoeiyed  not  barred  by 
Statute.] — See  Soar  v.  Aihwell,  coL  57. 

Express  Tmst,  Statute  not  applioable  in  case 

of.l — See  Judicatui-e  Act,  1873,  s.  25,  sub-s.  (2). 
Though  the  rule  as  to  limitation  by  time  does 
not  apply  in  the  case  of  express  trusts,  yet,  as  to 
them,  in  equity,  the  general  rule  is,  that  stale 
demands  are  not  to  be  encouraged.  M^Donnel  v. 
WJiUe,  11  H.  L.  Cas.  271. 

Entry  in  Company's  Books  that  Dividends  due, 
not  a  Declaration  of  Trust.] — See  Secern  and  Wye 
and  Severn  Bridge  By.,  In  re,  col.  40. 

Action  by  Company  to  recover  Bribe  fh>m 
Directors — Person  in  Fiduciary  Position — No 
Express  Trust.] — ^An  action  was  brought  by  a 
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company  in  1879  against  a  former  director  to 
recover  260Z.,  on  the  ground  that  the  defendant 
had  received  it  from  a  debtor  to  the  company  as 
a  bribe,  to  induce  him  to  use  his  influence  to 
obtain  fovourable  terms  of  compromise  for  the 
debtor.  The  allegations  that  this  bribe  had  been 
given  had  in  1872  been  brought  before  the 
directors  at  a  board  meeting,  they  had  investi- 
gated it,  and  as  it  seemed  came  to  the  conclusion 
that  the  charge  was  unfounded,  as  no  proceedings 
were  taken,  and  it  was  not  alleged  that  the  other 
directors  had  been  acting  otherwise  than  bonA 
fide  in  i^e  matter : — Held,  that  the  claim  of  the 
company  was  barred  by  the  Statute  of  Limita- 
tions. Although  where  a  trustee  receives  money 
upon  an  express  trust  and  wastes  it,  the  Statute 
of  Limitations  does  not  run  against  the  claim  of 
the  cestui  que  trust,  yet  where  a  trustee  receives 
money  not  belonging  to  the  cestui  que  trust,  but 
which  the  cestui  que  trust  can  claim  on  the 
ground  that  the  receipt  of  it  was  a  fraud  upon 
him,  the  Statute  of  Limitations  will  run  against 
the  claim  of  the  cestui  que  trust  from  the  time 
when  he  discovers  the  fraud.  Metropolitan  Bank 
V.  Heiron,  5  Ex.  D.  319 ;  43  L.  T.  676 ;  29  W.  B. 
870-O.  A. 

Btatiite  no  Bar  to  Claim  against  Btreoton  in 
respect  of  a  Payment  of  Dividends  out  of 
Oapital,] — ^The  articles  of  association  of  a  com- 
pany provided  that  interest  at  the  rate  of  5  per 
cent,  per  annum  should  be  payable  half-yearly 
on  all  money  paid  on  the  shares  until  otherwise 
determined  by  the  directors,  and  also  that  no 
dividend  or  bonus  should  be  paid  except  out  of 
the  profits.  Although  the  company  never  earned 
any  profits,  the  directors,  acting  under  a  bonft 
fide  mistake  of  law,  made  half-yearly  payments 
of  interest  to  the  shareholders  from  1869  till 
1878.  In  1886  the  company  was  ordered  to  be 
wound  up.  In  June,  1889,  the  liquidator  sued 
the  representatives  of  a  director,  who  died  in 
December,  1883,  to  recover  the  moneys  so  mis- 
applied : — ^Held,  that  the  Statute  of  Limitations 
had  no  application;  and,  further,  that  time 
would  not  D^[in  to  run  until  the  director  ceased 
to  hold  office  on  his  death  in  1883.  Held,  also, 
that  the  circumstances  did  not  justify  the  defence 
of  staleness  of  demand.  Mcuonie  and  General 
Life  Assurance  Co,  v.  Sharpe,  61  L.  J.,  Ch.  193  ; 
[1892]  1  Ch.  154  ;  66  L.  T.  806  ;  40  W.  B.  241. 
See  also  Ewehange  Banking  Co,^  In  re,  FlUorqffs 
Case,  col.  80. 

XiFect  of  Tmstee  Aet,  1888,  s.  8.] — Since  the 
Trustee  Act,  1888,  s.  8,  directors,  who  by  mistake 
or  carelessness  misapply  money  under  their 
control  belonging  to  the  company,  can  rely  on 
the  statute.  Lands  AllotmeTit  Co.,  In  re,  63 
L.  J.,  Ch.  291  ;  [1894]  1  Ch.  616  ;  70  L.  T.  286  ; 
42  W.  R.  404. 

A  claim  by  an  annuitant  against  a  trustee  for 
an  account  of  moneys  which  ought  to  have 
been  appropriated  as  a  security  for  the  pay- 
ment of  the  annuity,  but  which  were  otherwise 
disposed  of  by  the  trustee  in  breach  of  trust 
more  than  six  years  before  action  brought,  is 
barred  by  s.  8  of  the  Trustee  Act,  1888.  Bow- 
den,  In  re,  Andrew  v.  Cooper  (59  L.  J.,  Ch.  815  ; 
45  Ch.  D.  444)  explained.  Sow  v.  Winterton 
(J&W),  66  L.  J.,  Ch.  832 ;  [1896]  2  Ch.  626  ; 
75  L.  T.  40  ;  45  W.  R.  103--C.  A. 

An  action  brought  by  a  newly-appointed 
trustee  against  the  representative  of  a  deceased 
trustee  for  a  breach  of  trust  in  miJdng  improper 


investments  is  an  action  brought  to  recover 
money  to  which  no  existing  statute  of  limita- 
tions applies  within  the  Trustee  Act,  1888,  s.  8, 
and  is,  therefore,  barred  after  six  years  from  the 
breach  of  trust.  Bowden,  In  re,  Andrew  v. 
Cooper,  69  L.  J.,  Ch.  816 ;  46  Ch.  D.  444  ;  39 
W.  R.  219. 

So  also  an  action  by  residuary  legatees  against 
an  executor  and  trustee  for  breach  of  trust. 
Swain,  In  re,  Swain  v.  Bringeman,  61  L.  J.,  Ch. 
20  ;  [1891]  3  Ch.  233  ;  65  L.  T.  296. 

In  1878  first  mortgagees  employed  the  mort- 
gagor's solicitor  to  s^  the  property  under  their 
power  of  sale.  The  solicitor  received  the  sale 
moneys,  and  paid  off  the  first  mortgage,  but  kept 
the  balance  for  himself  instead  of  paying  off  the 
second  mortgagee,  continuing  to  pay  interest  on 
the  second  mortgage  as  if  it  were  still  subsisting. 
In  1892  the  second  mortgagee  discovered  the 
fraud,  and  brought  an  action  against  the  first 
mortgagees  for  an  account  and  payment  of  the 
amount  due  to  him  : — Held,  that  the  action  was 
barred  by  s.  8  of  the  Trustee  Act,  1888.  A  trustee 
cannot  be  said  to  be  party  or  privy  to  a  breach  of 
trust  within  the  exception  in  s.  8,  who  derives  no 
benefit  from  it,  has  no  knowledge  of  it,  and  is 
not  concerned  in  it  in  any  way  ;  nor  to  retain 
trust  property,  within  the  exception,  unless  he 
has  control  of  it  when  the  action  is  brought. 
Thorne  v.  Heard,  64  L.  J.,  Ch.  662  ;  f  1895]  A,  C. 
495  ;  11  R.  264  \  73  L.  T.  291 ;  44  W.  R.  156— 
H.L. 

A  testatrix  gave  all  her  residuary  estate  to 
two  trustees  in  trust  for  an  infant,  to  be  paid 
to  him  at  twenty-one.  He  attained  twenty- 
one  in  1880.  In  1892  he  took  out  a  summons 
against  the  two  trustees  for  administration  of 
testatrix's  estate.  One  of  the  defendants,  who 
had  been  acting  trustee,  alone  appeared.  There 
was  no  allegation  of  fraud,  or  any  evidence  that 
the  defendant  still  retained  any  part  of  the  trust 
funds,  or  had  converted  them*  to  his  own  use. 
The  defenduit  admitted  that  he  had  rendered 
no  account  to  the  plaintiff,  but  deposed  that  he 
had  spent  all  the  trust  funds  in  maintaining  the 
plaintiff  during  his  infancy  : — Held,  that  s.  8  of 
the  Trustee  Act,  1888,  applied,  and  that  the 
summons  must  be  dismissed.  Page,  In  re,  Jones 
V.  Morgan,  62  L.  J.,  Ch.  592  ;  [1893]  1  Ch.  304  ; 
3  R.  171 ;  41  W.  R.  357. 

Where  trust  moneys  are  advanced  on  mortgage 
and  are  handed  over  by  the  mortgagor's  direc- 
tions to  a  bank,  in  which  one  of  the  trustees  is  a 
partner,  in  pajrment  of  a  prior  charge  of  the  bank 
on  the  property  mortg^ed,  this  is  not,  in  the 
absence  of  fraud,  "  trust  property  received  by 
the  trustee  and  converted  to  his  use,"  within 
s.  8,  sub-s.  1,  of  the  Trustee  Act,  1888,  and  con- 
sequently the  trustee  may  rely  on  the  Statute  of. 
Limitations  as  a  defence  to  an  action  to  recover 
the  trust  property.  6himey,  In  re.  Mason  v. 
Meroer,  [1893]  1  Ch.  690 ;  3  R.  148  ;  68  L.  T. 
289  ;  41  W.  R.  443. 

A  breach  of  trust  had  been  committed  by 
trustees  in  1878  by  investing  trust  money  od 
mortgage  upon  property  of  insufficient  value  : — 
Held,  that  payment  of  interest  to  the  tenant  for 
life  by  the  trustees  from  1878  to  1890  was  not  an 
acknowledgment  by  the  trustees  of  a  liability  to 
repay  the  principal,  and  that  the  action  against 
the  trustees  by  the  tenant  for  life  for  breach  of 
trust  was  barred  by  s.  8  of  the  Trustee  Act,  1888. 
Somerset,  In  re,  Somerset  v.  Poulett,  63  L.  J., 
Ch.  41 ;  [1894]  1  Ch.  231  ;  7  R.  34  ;  70  L.  T. 
541 
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In  1876  a  husband  took  from  his  wife  by  force 
a  legacy  bequeathed  to  her  separate  use,  which 
she  had,  to  his  knowledge,  just  received  on  her 
separate  receipt.  The  wife  repeatedly  demanded 
the  money  until  the  husband's  death  in  1894,  and 
in  1895  she  brought  an  action  against  his  exe- 
cutors for  the  amount : — ^Held,  that  the  husband 
had  made  himself  a  trustee  for  the  wife  of  the 
legacy,  and  that  as  he  had  retained  the  money 
and  not  accounted  for  it,  his  executors  could  not, 
under  the  Trustee  Act,  1888,  s.  8,  claim  the 
benefit  of  the  statute.  Wassell  v.  Leggatt^  65 
L.  J.,  Ch.  240  ;  [1896]  1  Ch.  554  ;  74  L.  T.  99  ; 
44  W.  B.  298. 

By  a  marriage  settlement  made  in  1875,  pro- 
perty of  the  wife  was  vested  in  trustees  upon 
trust  to  pay  the  income  to  her  during  the  joint 
lives  of  herself  and  her  husband  for  her  separate 
use  without  power  of  anticipation  ;  and  after  her 
death,  in  case  he  should  survive  her,  to  pay  the 
income  to  him  during  his  life;  and  after  the 
death  of  the  survivor  to  hold  the  trust  funds  in 
trust  for  the  children  of  the  marriage.  The 
husband  died  in  April,  1885.  The  action  was 
commenced  in  November,  1890  : — ^Held,  that  the 
wife  took  by  resulting  trust  a  reversionary  life 
interest,  which  was  different  from  and  could  not 
coalesce  with  the  interest  during  the  joint  lives 
limited  to  her  by  the  settlement ;  that  the  second 
life  interest  did  not  become  an  '*  interest  in 
poesession  "  until  the  death  of  the  husband,  and 
that,  consequently,  the  defence  of  the  Statute  of 
Limitations  under  s.  8,sub-6. 1  (h)  of  the  Trustee 
Act,  1888,  was  not  a  bar  to  the  action.  Mara  y. 
Browne,  64  L.  J.,  Ch.  694  ;  [1895]  2  Ch.  69  ;  72 
L.  T.  766.  Beversed  on  another  point,  65 
L.  J.,  Ch,  226;  [1896]  1  Ch.  199;  73  L.  T. 
638. 

Whon  lime  runs  againit  Bight  to  Oontributioii 
firom  Co-Tniitee.l — The  law  as  stated  in  Wolmers- 
hAMse»  T.  ChtUick  a893,  2  Ch.  614  ;  ante,  col.  9), 
that  in  a  case  of  contribution  between  two 
co-sureties  time  does  not  begin  to  run  under  the 
statute  until  the  liability  of  one  of  the  sureties  is 
ascertained,  is  applicable  to  the  case  of  co-trustees. 
HoMiuan  y.  Harhm,  65  L.  J.,  Ch.  773 ;  [1896] 
2  Ch.  416  ;  74  L.  T.  777  ;  44  W.  B.  702. 

As  hetwMn  First  and  Second  Xortgagee.] — 
The  second  mortgagee  of  a  ship  claimed  an 
account  against  the  first  mortgagee,  who  had 
sold  the  vessel  upon  the  mortgagor  becoming 
bankrupt.  Defendant  offered  to  pay  a  specific 
amount.  The  action  having  been  commenced 
more  than  six  years  after  the  sale,  the  defendant 
pleaded  the  Statute  of  Limitations.  The  plain- 
tiff set  up  an  express  trust  asa  bar  to  the  statute : 
— ^Held,  that  there  was  no  express  trust ;  that  in 
case  of  an  ascertained  surplus  the  first  mortgagee 
might  be  constructively  a  trustee  of  the  surplus, 
but  after  six  years  evidence  could  not  be  adduced 
to  prove  a  surplus.  Taniiar  v.  Hea/rd  (23  Beav. 
655)  explained.  Banner  v.  Berridgey  50  L.  J., 
Ch-  630 ;  18  Ch.  D.  254  ;  44  L.  T.  680  ;  29  W.  B. 
844  ;  4  Asp.  M.  C.  420. 

Semble,  3  &  4  Will.  4,  c.  27,  s.  25,  is  by  the 
effect  of  the  Judicature  Act  applicable  to  personal 
property  as  well  as  land,    lo. 

Express  trusts  within  that  section  are  not 
confined  to  trusts  expressed  by  deed,  but  cover 
a  case  where  property  wholly  belonging  to  one 
party  is  put  in  the  hands  of  another  for  the 
ownex's  benefit.    Ih, 


As  between  Solicitor  and  Cliont] — See  Doohy 
V.  WatMu,  col.  58  ;  Watton  v.  Woadmanf  col.  67  / 
and  Crawford  v.  Crawford^  coL  56. 

Harried  Woman's  Separate  Xstato.]^See 
Norton  v.  TurvUlf  Coppin  y.Qray,  and  Barher^ 
In  re,  Hodgmm  v.  Wuliamtony  col.  63. 

Debt  dnc'  firom  Ccstni  que  Tmst  to  Tmstce — 
Betention  of  Trust  Inoomc  a  Part  Payment 
aYoiding  Statute.]  —  See  Stewart  v.  Conni^k, 
coL  129. 

4.  Master  akd  Sebvakt. 

Wages  of  SerYant.]>-Where  it  appeared  that 
the  course  of  dealing  between  master  and  steward 
had  been  to  allow  the  steward  to  retain  his  salary 
from  time  to  time  out  of  money  in  his  hands,  the 
steward  was  allowed,  after  the  master's  death,  to 
claim  in  account  his  salary  for  twenty  years,  the 
Statute  of  Limitations  being  held  not  to  apply  to 
such  a  daim.  Hawkins^  In  re^  Mawkins  v.  Baw- 
kins,  28  W.  B.  240. 

Ji  testator  gave  all  his  real  and  personal 
property  to  his  wife,  out  of  which  he  desired 
that  she  would  discharge  all  his  legal  debts  and 
enjoy  the  surplus  for  her  life,  and  at  her  death 
the  property  was  to  be  divided  as  in  the  wlU 
mentioned.  A  farm  servant  of  the  testator  left 
his  wages  from  time  to  time  in  his  master's 
hands,  and  it  was  agreed  between  them  that 
the  debt  thus  due  should  carry  interest : — ^Held, 
in  an  administration  suit,  that  the  statute  did 
not  operate  as  a  bar  to  arrears  of  interest  upon 
the  sum  left  by  the  servant  in  his  master,  the 
testator's  hands.  Blower  v.  Blower,  28  L.  J., 
Ch.  181 ;  5  Jut.  (N.8.)  33  ;  7  W.  B.  101. 

6.  FABTNEB& 

Partnership  Aoconnts.]— In  1858  the  plaintiff 
and  defendant  entered  into  partnership  transac- 
tions which  came  to  a  final  termination  in  1861, 
when  the  defendant  admitted  that  787^.  was  due 
to  the  plaintiff,  but  he  never  subsequently  made 
any  aomission  of  the  debt,  or  promise  to  pay. 
The  plaintiff  brought  an  action  for  an  account 
of  the  partnership  dealings: — Held,  that  the 
Statute  of  Limitations  was  a  good  defence  to  a 
claim  for  partnership  accounts.  Noyes  v.  Craw- 
ley, 48  L.  J.,  Ch.  112 ;  10  Ch.  D.  31 ;  89  L.  T. 
267  ;  27  W.  B.  109. 

A.,  in  1799,  purchased  shares  in  a  ship  of  G.  B., 
who,  iJso  having  shares  in  the  same,  was  in- 
trusted by  A.,  and  the  other  part  owners,  with 
the  whole  management  of  the  ship,  and  to  keep 
the  accoimts  relating  to  it,  from  the  time  of  the 
purchase  until  the  ship  was  sold  by  G.  B.,  with 
the  consent  of  all  the  owners,  in  1805.  Upon 
the  occasion  of  the  sale  G.  B.  stated  and  settled 
accounts  with  W.,  one  of  the  part  owners,  and 
paid  him  the  bcdance  due  upon  the  earnings  of 
the  ship  and  the  proceeds  of  the  sale.  In  1824 
G.  B.  died.  Upon  a  bill  filed  by  A.,  in  March, 
1826,  for  an  account  against  the  executors  of 
G.  B.,  it  appeared  by  a  ledger  found  in  a  room 
wholly  disiued  by  G.  B.,  containing  the  accounts 
of  the  ship,  that  the  credit  and  debit  account 
between  him  and  A.  was  not  carried  beyond 
1805.  On  the  debit  side  there  were  two  items, 
one  in  1811,  and  another  in  1812.  It  appeared 
in  evidence,  that  A.  left  England  in  1820,  and 
some  time  after  his  departure  his  brother-in-law 
(a  witness  for  A.)  called  several  times  upon  G.  B., 
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with  messages  from  A.^  and  on  those  occasions 
asked  him  to  come  to  a  settlement  with  A. 
respecting  the  ship  ;  that  G.  R.  evaded  the  snb- 
ject,  bat  never  stated  that  he  was  not  indebted 
to  A.  Under  these  circumstances,  an  account 
was  decreed  against  the  executors  of  A.,  and 
that  decree  affirmed  on  appeaL  Eobinson  t. 
Alexander,  8  Bli.  (N.8.)  352  ;  2  CL  &  F.  717. 

To  bill  to  dissolve  partnership  and  take  usual 
accounts,  the  defendant  pleaded  the  statute  on 
the  ground  that  the  partnership  had  been  dis- 
continued more  than  six  years  before  bill ;  but 
the  court  granted  the  decree.  Miller  v.  JHUler, 
L.  B.  8  Eq.  499. 

The  statute  will  not  in  general  run  as  between 
the  representatives  of  a  deceased  partner  and  the 
surviving  partner,  so  long  as  there  are  any  out- 
standing assets  to  be  got  in,  or  liabilities  to  be 
discharged ;  unless,  possibly,  where  six  years 
elapse  without  any  assets  being  got  in.  Jiilling' 
ton  V.  Holland,  18  W.  R.  184. 

Bight  to  Partnership  Aeeonnt  sayed  by 
Aeknowledgment  of  snoh  Bight,  although  no 
Debt  admitted.] — See  Prance  v.  Sympson^  ooL 
93. 

Belationship  between  Company  and  its  Share- 
holderi  not  Analogoni  to  Partaenhip.] — See 
Severn  and  Wyt  and  Severn  Bridge  My.,  In  re, 
col.40. 

Action  against  Pirm  of  Solicitors  for  Kogli- 
genoe  of  one  Partner  barred  by  Statute.] — See 
Hughee  v.  Twisden,  col.  59. 

Solicitors  to  Bankmptey  Commission — Sta- 
tute no  Bar  as  between  former  Partner  and 
Creditors.] — See  Gould,  Ex  parte,  Boberteon,  In 
re,  col.  58. 

Bequest  of  Share  of  Bebt  due  from  Testator's 
Partner— Bquity  acting  on  Analogy  to  Statute.] 
— See  Kno9  v.  Oye,  col.  76. 

Misapplication  by  one  Partner  of  Honey 
entrusted  by  Client  to  Partnership--Statute  a 
Bar  to  Aotion  by  Client  against  Pirm.] — See 
SifM  V.  BnUton,  col.  57. 

Acknowledgment  by.] — ^See  Marten  v.  Bridges, 
col.  120. 

As  to  when  a  Payment  on  Aooount  will  keep 
alive  Bebt  as  against  Individual  Partners  and 
their  Bepresentatives.] — See  Whitley  v.  Loioe, 
col.  132  ;  Brown  v.  Oordon  ;  Thicker  v.  Tucker  ; 
Goodwin  v.  Part-on;  Watson  v.  Woodman; 
Qoddard  v.  Ingram;  and  Thompson  v.  Waith' 
wan,  col.  137. 

When  Time  begins  to  run  in  Cases  of  Con- 
cealed Praud  between  Partners.] — See  Betje- 
mann  v.  Betjemann,  ool.  122. 

Innooent  Partner  deprived  of  Benefit  of  Statute 
by  Conoealed  Praud  of  Pirm.] — See  Moore  v. 
Knight,  coL  121. 

6.    EZBCUTOBS,  Administratobs,   Deyisebs, 

LEQATEES  and  HEIB8. 

See  also  post,  A,  VI.  3  (col.  81),  and  B,  II.  11 

(col.  232). 

Beath  of  Creditor  Abroad.] — If  a  plaintiff  is 
in  England  at  the  time  the  cause  of  action 
accrues,  the  time  of  limitation  begins  to  run ; 


so  that  if  he  dies  abroad,  and  his  executor  or 
administrator  does  not  sue  within  six  years,  he 
is  barred.    Smith  v.  HUl,  1  Wils.  134. 

But  when  a  person  dies  abroad,  to  whom  a 
right  of  action  has  accrued  during  his  residence 
there,  and  he  never  returned  to  this  country  after 
the  accrual  thereof,  his  executors  may  sue  for  it, 
although  more  than  six  years  have  elapsed  since 
it  accmed.  Tfnjmsend  v.  Deacon,  3  Ex.  706; 
6  D.  &  L.  659  ;  18  L.  J.,  Ex.  298  ;  13  Jur.  366. 

When  a  creditor  of  a  firm  in  India  died  there 
before  his  right  of  action  was  barred  by  lapse 
of  time,  and  his  personal  representative  in  Scot- 
land brought  an  action  there  against  the  partner 
of  the  firm,  twenty-three  years  after  the  credi- 
tor's death  : — Held,  that  the  English  Statute  of 
Limitations  did  not  take  effect,  the  action  having 
been  brought  within  six  years  after  English 
letters  of  administration  were  taken  out  to  the 
deceased  creditor.  FergvMon  v.  Fyffe,  8  CL  Jc  F. 
121. 

Beath  of  Debtor  Abroad.] — ^Ko  one  has  a  com- 
plete cause  of  action — ^that  is,  a  right  to  prosecute 
an  action  with  effect — ^until  there  is  some  one 
within  the  jurisdiction  of  the  courts  whom  he 
can  sue  ;  and  therefore,  where  a  testator  resided 
and  died  abroad : — Held,  that  his  executor  in 
England  might  be  sued  at  any  time  within  six 
years  after  taking  out  probate  for  a  cause  of 
action  arising  whilst  the  testator  was  abroad. 
Douglas  v.  Forrest,  4  Bing.  686  ;  1  M.  &  P.  663 ; 
6  L.  J.  (O.B.)  C.  P.  157  ;  29  R.  R.  695. 

Executors  suing  within  Six  Tears  firom  Testa- 
tor's Beath  Abroad.] — See  Townsend  v.  Deacon, 
col.60. 

Bxeeutriz  in  Jersey.]— See  Flood  v.  Patterson, 
col  60. 

Statute  continues  to  run  between  Beath  and 
Probate  or  Letters  of  Administration.]  —  If 
time  has  once  begun  to  run  against  a  debt  in 
the  debtor's  lifetime,  it  does  not  af  tei-wards  cease 
to  run  during  the  period  which  may  elapse 
between  his  death  and  the  time  at  which  a  per- 
sonal representative  to  him  is  constituted.  Freake 
V.  Cranefeldt,  3  MyL  &  C.  499  ;  8  L.  J.,  Ch.  61  ;  4 
Jur.  1080.  S.  P.,  Rhodes  v.  Smethurst,  4  M.  &  W. 
42  ;  1  H.  &  H.  237  ;  7  L.  J.,  Ex.  273  ;  2  Jur.  893. 
S,  a,  6  M.  &  W.  351 ;  4  Jur.  702— Ex.  Ch. 

It  is  not  competent  to  an  executor  to  maintain 
an  action  for  a  debt  which  accrued  to  his  testator 
more  than  six  years  before  the  issuing  of  the  writ 
of  summons.  Penny  v.  Brice,  18  C.  B.  (N.S.) 
393  ;  11  L.  T.  632  ;  13  W.  R.  342. 

A.  had  a  right  of  action  against  B.  for  a  debt, 
in  respect  of  which  the  statute  began  to  run  in 
September,  1856.  A.  died  on  the  31st  of  May, 
1862.  His  executor  proved  his  will  on  the  12th 
of  July,  and  commenced  an  action  against  B.  on 
the  5th  of  November : — Held,  that  the  statute 
was  a  bar  to  the  claim,  notwithstanding  a  jury 
(or  an  arbitrator)  might  think  that  the  executor 
had  commenced  the  action  within  a  reasonable 
time.    lb, 

A  testator  being,  at  the  time  of  his  death  in 
1857,  indebted  to  B.  on  simple  contract,  gave  by 
his  will  his  real  and  personal  estate  to  his  wife 
for  life,  and  appointed  executors.  The  will  was 
not  proved  for  many  years,  but  the  widow  took 
possession  of  all  the  property,  and  paid  interest 
on  the  debt  to  February,  1864.  In  September, 
1870,  the  will  was  proved,  and  then  B.  filed  a  bill 
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on  behalf  of  himself  and  other  creditors  against 
the  widow  and  the  executors  : — Held,  that  the 
claim  was  barred  by  the  Statute  of  Limitations, 
and  that  the  bill  must  be  dismissed  with  oostA. 
Soatwright  t.  BoaiwrigU,  43  L.  J.,  Gh.  12 ; 
L.  B.  17  Sq.  71  ;  29  L.  T.  603  ;  22  W.  B.  147. 

Treth  Aotion  after  Abatement  ]^Where  an 
action  by  a  creditor  against  his  debtor,  com- 
menced within  six  years,  abates  l^  reason  of  the 
death  of  the  debtor,  the  reasonable  time  allowed 
for  commencing  a  fresh  action  against  the  per- 
sonal representatiyes  of  the  debtor,  in  order  to 
pierent  the  operation  of  the  statute,  under  the 
21  Jac.  1,  c.  16,  8.  4,  dates  from  the  grant  of  the 
letters  of  administration;  and  the  right  of  a 
creditor  in  this  respect  is  not  affected  by  delay 
or  laches  on  the  part  of  the  next  of  kin  of  the 
debtor  in  obtaining  administration.  Citrlewis  t. 
MirndiufUm  (^W),  7  EL  &  Bl.  283 ;  26  L.  J., 
Q.  B.  181 ;  8  Jnr.  (N.8.)  660 ;  5  W.  B.  266. 
Affirmed  27  L.  J.,  Q.  B.  439  ;  4  Jur.  (N.B.)  1102-; 
6  W.  B.  682— Ex.  Ch. 

Bill  Moepted  alter  ]>eath  of  Testator.]— In 
an  action  by  an  administrator  upon  a  bill  of 
exchange,  payable  to  the  testator,  but  accepted 
after  his  oeath,  the  statute  begins  to  run  from 
the  time  of  granting  the  letters  of  administra- 
tion, and  not  from  the  time  the  bill  becomes  due, 
there  being  no  cause  of  action  until  there  is  a 
party  in  a  capacity  to  sue.  Murray  y.  Hast 
India  Ok,  6  B.  &  Aid.  204 ;  24  B.  B.  325. 

Bequest  of  Share  of  Bebt  due  from  Testator's 
Fartner— Btatuto  runs  from  Testator's  Death.] 
— See  Xnax  y.  Gye,  coL  75. 

Onns  on  Debtor  to  shew  that  Debt  due  before 
Creditor  died  so  as  to  make  Statute  run  before 
Administration.]  —  See  Atkiruan  y.  Bradford 
BwUding  Society,  coL  18. 

Action  against  Administrators  on  BUI  of 
Szehange.] — ^Where  the  bill  prayed  an  account 
on  foot  of  two  bills  of  exchange,  accepted  by  L., 
deootfed,  and  due  and  unpaid  at  the  time  of  his 
death ;  and  of  the  costs  and  expenses  incurred 
by  the  plaintiff  as  administrator  of  L.,  down  to 
the  time  when  the  grant  of  administration  was 
reyoked ;  and  that  the  amount  of  the  bills  due  to 
the  plaintiff  as  a  creditor  of  L.,  and  of  the  phun- 
tiff*8  expenses  as  administrator,  might  be  paid 
out  of  Li.'s  personal  estate.  It  app^lred  that  L. 
had  no  real  estate.  The  expenses,  &c.,  consisted 
nearly  altogether  of  the  plaintiff's  costs  in  a 
cause  instituted  by  him  as  administrator  in  1888, 
for  disooyery  of  assets,  which  after  issue  joined 
and  publication  passed,  was  frustrated  by  the 
present  defendante,  who  were  also  defendants  in 
that  cause,  and  who  being  L.*s  next  of  kin,  and 
in  possession  of  his  assets,  for  the  purpose  of 
ayoiding  a  decree,  lodged  in  the  Prerogatiye 
Court  the  will  of  L.  which  they  had  preyiously 
soppressed,  and  procured  a  reyocation  of  the 
grant  of  administration  to  the  plaintiff  and  a 
new  grant,  to  themselyes  cum  testamento  annexa 
They  now  pleaded  the  Statute  of  Limitations  as 
to  the  bills  of  exchange,  and  demurred  generally 
to  so  mudi  of  the  bill  as  sought  an  account,  Ac, 
of  the  plaintiff's  costs  and  expenses  as  adminis- 
tiator: — ^Held,  first,  that  the  plea  should  be 
aUowed,  as  the  plaintiff  did  not  appear  to  haye 
been  under  disability,  and  had  not  proceeded 


for  his  demand  within  six  years  after  the  right 
of  action  accrued.  Secondly,  that  the  demurrer 
should  be  oyerruled ;  as  the  costs  claimed  by  the 
plaintiff  were  incurred  by  him  not  merely  in  his 
priyate  right  as  a  party  in  another  cause,  but  in 
his  official  character  of  administrator ;  and  as 
the  grant  of  administration  to  him,  though 
yoidable,  was  not  yoid,  and  conferred  on  him 
during  its  continuance  the  rights  of  a  lawful 
administrator,  entitled  to  be  paid  out  of  the  per- 
sonal estate  of  the  deceased  the  expenses  properly 
incurred  in  the  duties  of  the  office.  Thirdly, 
that  as  the  demurrer  was  oyerruled,  the  plaintiff 
was  entitled  to  the  costs  of  the  hearing.  Hitw- 
Utt  y.  Lambert,  2  Ir.  £q.  B.  254. 

Aotion  on  Bill  stayed  against  Lunatle  pending 
Proof  in  Lunacy  —  Death  of  Lunatlo  —  Aotion 
against  Bxeoutor.] — See  Rock  y.  Cooke,  coL  36. 

Executor  do  son  tort.] — Effect  of  length  of 
time  as  a  bar,  as  between  executor  de  son  tort, 
who  afterwards  obtains  administration,  and  the 
next  of  kin.    8coU  y.  Knox,  4  Ir.  £q.  B.  397. 

Plea  of  Statute  of  Limitations  by  an  executor, 
the  testator  haying  died  in  1786,  the  probate  not 
taken  till  1802,  aUowed;  the  allegation  of  the 
bill  upon  a  fair  construction  being,  that  the 
dedEendant  had  poss^nsed  the  personal  estate,  and 
therefore  might  haye  been  sued  as  executor  de 
son  tort  preyiously  to  1792.  Webeter  y.  Webeter, 
10  Yes.  93 ;  7  B.  B.  351. 

Beviyor  by  personal  BepresontatiYe  more  than 
six  years  after  Plaintiff's  Death— Pleading.] — 
A  suit  for  an  account  of  the  rents  and  profits  of 
real  estate,  haying  become  abated  by  the  plain- 
tiff's death  ;  after  answer,  but  before  decree,  the 
plaintiff's  personal  representatiye,  more  than  six 
years  afterwards,  filed  a  bill  of  reyiyor  to  which 
the  personal  representatiye  of  the  original  defen- 
dant, who  had  also  died,  pleaded  the  Statute  of 
Limitations,  but  did  not  state  in  his  plea  that 
six  years  had  elapsed  since  representation  had 
been  ttdcen  out  to  the  original  plaintiff :  the  plea 
was  overruled.  Perry  y.  Jenkine,  1  MyL  &  C. 
118  ;  5  L.  J.,  Ch.  82. 

Executor  or  Administrator  not  bound  to  set  up 
Statute.] — Executor  is  not  compellable  to  plead 
statute  m  aid  of  the  residuary  legatee.  Oistle' 
tan  (Lord)  y.  Fatuhaw,  1  Eq.  Abr.  305.  S.  P., 
Aplyn  y.  Brewer,  Pre.  Ch.  173. 

An  executor  is  not  compellable,  either  in  law 
or  equity,  to  take  adyantage  of  the  Statute  of 
Limitations  against  a  demand  otherwise  well 
founded.    Norton  y.  Frecker,  1  Atk.  526. 

An  administrator  is  not  bound  to  set  up  the 
Statute  of  Limitations  in  respect  of  the  payment 
of  the  balance  of  a  sum  of  money  promised  by 
the  deceased  to  be  paid  to  his  daughter  on  her 
marriage.     Garratt,  In  re,  18  W.  B.  684. 

As  to  effect  of  Administration  Aotion  and 
Decree,  and  as  to  setting  up  Statute  in.] — See 
A,  VI.  3,  post  (col.  81). 

Besiduary  Legatee  may  set  up  Statute.] — 
Upon  the  hearing  of  an  originating  summons, 
taken  out  by  the  executor,  under  Ord.  LY.  r.  3, 
to  determine  whether  a  defendant  is  a  creditor 
or  not,  it  is  competent  for  the  residuary  legatee, 
also  a  defendant,  to  set  up  the  objection  of  the 
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Statute  of  LimitationSi  notwithstanding  the 
I'efusal  of  the  executor  to  interfere.  Wenham^ 
In  re,  Hunt  v.  Wenham,  61  L.  J.,  Ch.  565 ;  [1892] 
8  Ch.  59  ;  67  L.  T.  648  ;  40  W.  R.  636. 

Statute-barred  Debt  doe  ttom  Legatee.] — ^An 
executor  is  entitled  to  set  off  against  a  legacy  a 
debt  due  from  the  legatee  to  the  testator,  Uiongh 
such  debt  may  have  been  barred  by  the  statute 
before  the  testator*s  deatii.  Omrtnay  y.  WUliamt^ 
13  L.  J.,  Ch.  461 ;  16  L.  J.,  Ch.  204 ;  3  Hare, 
539.  And  see  Coates  t.  CoateSf  33  L.  J.,  Ch. 
448  ;  9  L.  T.  795. 

Payment  by  Bzecutor  of  Debt  held  to  bo 
statute-barred,  a  Devastayit.]  —  An  executor 
who  pays  a  debt,  after  a  judicial  decision  that  it  is 
not  recoverable  out  of  the  testator's  estate  by 
reason  of  its  being  statute-barred,  commits  a 
devastayit ;  and  the  creditor  who  receives  pay- 
ment of  such  debt,  with  knowledge  of  the 
(!ircumstances,  is  also  liable  to  the  testator's 
estate  for  its  repayment.  MidgUy  v.  Midgley, 
62  L.  J.,  Ch.  905  ;  [1898]  3  Ch.  282  ;  2  R.  561 ; 
G9  L.  T.  241 ;  41  W.  R.  669. 

Devaftavit,  Claims  in  Betpeot  of.] — ^A.  exe- 
cuted a  money  bond,  binding  himself  and  his 
heirs,  and  died  in  1794,  leaving  B.  his  heir  and 
executor,  to  whom  real  and  personal  assets 
devolved  sufficient  to  satisfy  the  bond.  B.  paid 
interest  on  the  bond  duriug  his  life.  He  died 
in  1813,  leaving  his  widow,  C.,  his  executrix  and 
general  legatee  and  devisee.  C.  paid  interest  on 
the  bond  down  to  February,  1817.  In  May 
following  she  married  D.,  who  paid  the  interest 
and  part  of  the  principal  due  on  the  bond  during 
the  coverture,  which  was  determined  in  June, 
1834,  by  the  death  of  C. ;  and  he  afterwards 
paid  the  interest  down  to  his  own  death.  C.  by 
will,  under  a  power  of  appointment,  gave  to  D. 
a  life  interest  in  her  real  estate,  and  he  took  out 
administration  to  her  with  her  will  annexed. 
D.  died  in  May,  1852,  leaving  E.  his  executor. 
Subsequently  the  bond  creditor  took  out  adminis- 
tration de  bonis  non  to  A.,  B.  and  C,  and  filed 
a  bill  against  E.  and  the  devisees  of  C.,  seeking 
to  obtain  payment  out  of  the  real  and  personal 
estate  of  C. : — Held,  that  the  claim  of  the  credi- 
tor against  C.  personally  was  a  claim  on  simple 
contract  only  as  for  a  devastavit,  and  was  there- 
foi"e  barred  by  lapse  of  time.  Thome  v.  Kerr, 
2  Kay  &  J.  54 ;  25  L.  J.,  Ch.  57 ;  2  Jur.  (K.S.) 
322  ;  4  W.  R.  131. 

Testator  mortgaged  an  estate  to  plaintiff,  and 
devised  it  to  the  three  executors  upon  trusts  in 
favour  of  his  daughters,  and  after  the  death  of 
all  his  children  for  sale.  The  executors  distri- 
buted the  whole  personal  estate  without  providing 
for  the  mortgage  debt.  After  this  one  of  the 
executors  di^.  The  daughters  occupied  the 
farm  for  twenty  years  after  the  distribution  of 
the  personal  estate,  paying  rent  to  the  executors, 
and,  until  1880,  paying  the  interest  on  tlie  mort- 
gage. The  mortgagees  then  brought  an  action 
for  foreclosure  or  sale,  and  claimed  to  have  any 
deficiency  made  good  by  the  two  surviving 
executors  and  the  executors  of  the  deceased 
executor : — Held,  that  any  claim  founded  on  the 
devastavit  in  distributing  the  personal  estate  was 
barred  after  six  years,  but  that  the  plaintiffs 
were  entitled  to  foreclosure,  and  to  an  order  for 
administration  of  the  mortgiaigor's  estate.  Gale, 
In  re,  Blake  v.  Gale,  63  L.  J.,  Ch.  694 ;  22  Ch.  D. 
S20  ;  48  L.  T.  101 ;  31  W.  R.  638. 


Testator  mortgaged  freeholds,  and  died  in  ^ 
1867,  having  devised  all  his  real  and  peisc 
estate  to  A.  and  B.  upon  certain  trusts,  : 
having  appointed  them  his  executors.  ' 
executors,  without  making  provision  for 
mortgage  debt,  applied  the  whole  of  the  perse 
estate  in  payments  to  simple  contract  credit 
and- beneficiaries.  In  1869,  A.  died,  and  'C. 
appointed  trustee  in  his  place  in  1871.  ' 
rents  of  the  r^  estate  were  received  by 
trustees,  and  after  payment  of  the  interest 
the  mortgage  the  balance  was  applied  in  accc 
ance  with  the  trusts  of  the  wilL  The  mortg 
property  became  an  insufficient  security,  s 
interest  having  fallen  into  arrear,  the  mortga( 
in  1886  commenced  proceedings  against  B.  i 
C,  under  which  accounts  of  the  testator's  ] 
sonal  estate  received  by  A.  and  B.,  or  by 
alone,  were  directed,  and  also  the  usual  accoi: 
of  the  testatoi's  veal  estate,  including  an  acco 
of  rents  and  profits,  against  B.  and  C.  Acqoi 
were  accordingly  carried  .in,  ii\  which  6.  and 
claimed  credit  for  all  payments  and  disbu 
ments  made  to  simple  contract  creditors  : 
beneficiaries,  and,  further,  that  as  to  such  of 
payments  as  were  made  by  A.  and  B.  upward 
six  years  prior  to  the  action,  any  claim  o: 
devastavit  was  statute-barred,  and  that  as  to 
rents  and  profits  they  were  not  liable  to  acco 
for  them  at  all : — Held,  following  Marsden,  1 
(26  Ch.  D.  783 ;  infra),  on  this  point,  and 
tinguishing  Gale,  In,  re,  Blake  v.  Gale  (22  Ch 
820 ;  supra),  that  B.  could  not  set  up  his  c 
and  A.'s  wrongful  payments  by  way  of  de^ 
tavit  as  a  defence,  in  order  to  claim  the  ben 
of  the  Statute  of  Limitations.  Hyatt,  In 
Bitwles  V.  Hyatt,  57  L.  J.,  Ch.  777  ;  38  Ch. 
609 ;  59  L.  T.  297. 

A  testator  mortgaged  leaseholds.  On  his  de 
his  executors  took  possession  of  his  estate, 
eluding  the  leaseholds,  and  received  the  re; 
and  for  a  -long  time  paid  the  interest  on 
mortgages,  and  applied  the  surplus  of  the  re 
for  the  benefit  of  the  beneficiaries.  The  m* 
gaged  property  proved  insufficient  to  pay 
mortgaged  debt,  and  in  an  action  fortheadmi 
tration  of  the  testator's  estate  the  execui 
claimed  to  be  credited  with  the  payments  m 
to  the  beneficiaries  on  the  ground  of  acquiesce 
on  the  part  of  the  mortgagees,  and  as  to  such 
them  as  were  made  more  than  six  years  bei 
the  commencement  of  the  action  they  relied 
the  Statute  of  Limitations  : — Held,  that  ac( 
esoence  by  the  mortgagees  had  not  been  est 
lished,  and  that  as  the  executors  were  trust 
for  the  creditors,  the  Statute  of  Limitati 
furnished  no  bar  to  a  claim  in  respect  of  a  de^ 
tavit  committed  by  them.  Marsden,  In 
Bowden  v.  LayUind,  64  L.  J.,  Ch.  640  ;  26  Ch 
783  ;  51  L.  T.  417  ;  33  W.  R.  28. 

Aotion  against  Executor  for  Testator's  Bro 
of  Trust] — The  analogy  of  the  Statute  of  Lim 
tions  cannot  be  set  up  by  an  executor  in  ans" 
to  a  claim  founded  on  a  breach  of  trust  by 
testator.  Brittlehank  v.  Goodwin,  L.  R.  6 
545. 

Time  runs  in  fitvour  of  Sxeoutors,  notwi 
standing  Charge  of  Debts  on  Perionalty.]- 
debt  which,  at  the  death  of  a  testator,  is 
barred  by  the  Statute  of  Limitations,  n 
become  so  afterwards  as  to  the  executors  f 
legatees,  notwithstanding  a  charge  by  the  tei 
tor  of  his  debts  upon  his  personal  estate,  nor  i 
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the  opeiEtion  of  the  statnte  be  prevented  though 
the  testator,  erroneously  supposing  part  of  his 
personal  estate  to  be  real  estate,  has  so  described 
it  in  his  will,  and  charged  his  debts  upon  it. 
Scott  V.  Jonet,  4  CL  &  F.  382  ;  7  L.  J.,  Ch.  242. 
S.  P.,  Frtsake  v.  Cranrfeldt,  3  MyL  &  C.  499  ; 
8  L.  J.,  Ch.  61 ;  2  Jur.  1080 ;  Beam  t.  Tweedy, 
1  Beay.  55  ;  8  L.  J.,  Ch.  46. 

• 

Claim  of  iiniple  oontraet  Creditor  against 
Testator*!  real  Sitate  and  rosidnary  Legatees.] 
— The  testator  devised  certain  estates  to  trustees 
for  the  payment  of  his  debts,  and  appointed  the 
same  trustees  his  executors,  and  devised  other 
estates  in  various  portions,  some  to  the  same 
trustees  for  the  separate  use  of  married  women 
for  life  with  remainders  over,  others  to  devisees 
in  fee,  and  others  to  devisees  for  life  with 
remainders  over  in  tail  ;■  and  of  some  of  which 
estates  the  testator  created  terms  for  raising 
specific  sums  of  money,  and  others  he  charged 
with  legacies  and  annuities.  The  testator  died 
in  January,  1843.  On  a  bill  filed  in  August, 
1849,  by  the  payee  of  a  promissory  note  made  by 
the  testator  (on  which  it  was  proved  that  interest 
had  been  paid  by  the  executors  up  to  1847),  for 
payment  of  the  note  out  of  the  real  as  well  as 
the  personal  estate,  against  the  executors  and 
truBteea,  some  of  whom  were  insolvent,  against 
the  residuary  legatees  who  had  received  pay- 
ments on  account  of  their  residuary  shares,  and 
against  the  parties  beneficially  interested  in  the 
real  estate,  of  whom  some  set  up  the  Statute  of 
Limitations  in  bar  of  the  demand,  some  omitted 
to  do  so,  and  others  were  out  of  the  jurisdiction  : 
— Held,  that  the  creditor  was  entitled  to  a  decree 
as  against  the  parties  beneficially  interested  in 
the  real  estate  who  had  omitted  to  claim  the 
benefit  of  the  Statute  of  Limitations ;  that  the 
heir  or  devisees  of  the  real  estate  of  a  testator 
might  themselves  take  proceedings  for  securing 
the  due  application  of  the  personal  estate  in  the 
payment  of  debts,  and  in  exoneration  of  the  real 
estate ;  and  that  they  cannot,  therefore,  after  a 
lapse  of  time,  successfully  resist  the  claim  of  a 
creditor  as  against  the  real  estate,  on  the  ground 
of  his  laches  in  not  suing  earlier  for  the  recovery 
of  the  debt ;  that  the  demand  of  a  simple  con- 
tract creditor,  as  against  the  real  estate  of  the 
testator,  which  would  otherwise  be  barred  by 
the  Statute  of  Limitations,  was  not  kept  alive  so 
as  to  preclude  the  operation  of  the  statute,  by 
the  effect  of  any  right  which  might  exist  or 
might  have  existed  among  the  parties,  to  have 
the  assets  of  the  testator,  marshalled ;  that  pay- 
ment by  executors  to  residuary  legatees,  wnilst 
the  debts  of  the  testator  remained  unpaid,  was  a 
breach  of  trust ;  and  that,  the  debts  having  been 
kept  alive  against  the  executors,  the  statute  was 
no  bar  to  the  claim  of  the  creditor^  as  against 
the  residuary  legatees,' to  the  extent  of  their 
interest  in  the  residue,  and  they  must  therefore 
refund  the  moneys  they  had  received,  on  account 
of  the  estate.'  Fordham  v.  Wallis,  10  Hare,  217 ; 
22  L.  J.,  Ch.  548  ;  17  Jur.  228  ;  1  W.  R.  118. 

9 

nmpla  oontraet  Debt,  aTter  six  years,  ox- 
eladod  from  DoTise  of  Boalty.] — Simple  contract 
creditor,  having  suffered  his  demand  by  laches 
to  become  barred  at  law,  will  be  held  excluded 
from  benefit  of  a  trust  of  real  estate,  devised  as 
an  auxiliary  fund  for  payment  of  debts  ;  equity 
will  not  help  the  creditor  to  change  the  order  of 
application  of  funds.  MagennU  v.  FaUon^  2 
IfoU.  573. 


The  right  of  simple  contract  creditors  to  pro- 
ceed against  real  estates  devised  by  the  debtor 
under  the  statute  S  &  4  Will.  4,  c.  104,  is  barred 
by  the  Statute  of  Limitations  in  six  years  from 
the  death  of  the  debtor.  Dunne  v.  Doran^  13  Ir. 
Eq.  R.  545. 

DevlM  in  Tmtt  to  pay  Dobti.]-— See  Hughes 
V.  Wynne;  Fergue  v.  Gore;  and  Duvdae  v. 
Bldhe,Qo\,  185;  Tulloch  v.  Simpton;  William' 
son  V.  Naylor;  and  Orallan  v.  Ovlton^  cols, 
196,  7  ;  and  Moore  v.  Petchell^  coL  188. 

Idabilitj  of  Sxeoutor  taking  Vote  firom 
Debtor.]— A  testator  died  in  1829 ;  part  of  his 
assets  consisted  of  a  promissory  note  for  100/.  of 
five  persons.  All  interest  on  it  was  paid  down 
to  1837,  but  by  whom  did  not  appear.  In  1837, 
the  executor  took  the  note  of  one  of  the  five  for 
the  lOOZ.,  and  interest  was  paid  until  1842.  Subse- 
quently nothing  was  done,  and  the  debt  became 
barred  by  the  Statute  of  Limitations : — Held, 
that  the  taking  the  second  note  was  equivalent 
to  payment  of  the  first,  and  the  executor  was 
charged  with  the  100/.  Sparkes  v.  Bestal,  22 
Beav.  587. 

Honey  paid  by  Xistako  by  Ezeontors.]  — 
Executors  of  obligor  of  bond  having,  by  mis- 
take, paid  debt  and  interest  without  making 
deductions  for  property  tax  provided  for  by 
bond,  though  six  years  had  elapsed : — Held, 
entitled  to  have  it  refunded.  It  would  have 
been  different  had  the  obligor  himself  paid  it. 
SmUh  V.  Aleop,  1  M'CleL  623 ;  13  Price,  823. 

I 

Bight  to  haYO  Aeeonnti  taken.]— The 

Statute  of  Limitations  does  not  run  in  equity 
against  the  right  of  an  executor,  or  of  an  execu- 
tor of  an  executor,  to  have  his  accounts  taken 
and  his  liability  as  an  accounting  party  defined 
by  inquiries  under  the  direction  of  the  court. 
Smithy.  aOrady,  7  Moore,  P.  C.  (N.8.)  106  ;  39 
L.  J.,  P.  C.  63  ;  L.  R.  3  P.  C.  311 ;  23  L.  T.  476 ; 
19  W.  R.  22. 

The  Statute  of  Limitations  does  not  run  in 
equity  against  the  right  of  an  executor,  or  of  an 
executor  of  an  executor,  to  sue  the  persons 
beneficially  interested  in  the  estate  for  recovery 
of  payments  made  in  excess  of  assets  in  hand. 
lb. 

An  executor  coming  to  the  court  after  twelve 
years*  delay,  asking  to  have  the  accounts  of  his 
estate  taken,  is  not  disentitled.    lb. 

A  person  bequeathed  all  his  real  and  personal 
estate  in  Jamaica,  after  payment  of  debts  and 
legacies,  to  his.  grandchildren,  to  be  apportioned 
when  they  should  attain  twenty-one,  and  ap- 
pointed R.  executor  of  his  will  and  guardian  in 
respect  of  his  real  estate.  The  testator  died  in 
1832,  and  R.  entered  into  possession  of  the  real 
find  personal  estate.  R.  died  in  1850,  and 
appointed  S.  his  executor.  The  grandchildren 
attained  their  majority  in  1865,  and  in  that  year 
S.  filed  a  petition  praying  that  an  account  might 
be  taken  of  the  r^  and  personal  estate  of  the 
testator  : — Held,. that  he  was  entitled,  notwith- 
standing the  delay,  as  a  matter  of  rights  to  have 
an  account  taken  of  the  personal  estate  of  the 
testator,  and  inasmuch  as  a.  had  been  appointed 
guardian  in  respect  of  the  real  estate,  and  had 
entered  into  possession  of  the  same,  accounts 
shoidd  also  be  taken  of  the  rents  and  profits  of 
the  real  estate  of  testator.    lb. 
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statute  BO  Bar  to  Suit  to  roeoYor  Asieta 
retained  by  Xistake  by  Admixiistrator.] — See 
Reed  y.  Fenn,  coL  232. 

Statute  no  Bar  to  Claim  to  Atseta  left  by 
Adminiitrator  in  Bank.] — ^A  testator  died  in 
1818 ;  A.,  as  his  administrator,  received  assets 
and  placed  them  in  a  bank  to  an  account,  '*  A.*s 
tmstee,'*  where  they  still  remained.  A.  died  in 
1853,  and  to  a  suit,  instituted  by  the  administra- 
tor de  bonis  non  of  the  original  testator  against 
the  representatives  of  A.  and  the  bankers,  to 
recover  the  fund,  the  representatives  of  A.  set  up 
the  Statute  of  Limitations,  but  the  bankers  were 
willing  to  pay  the  amount: — Held,  that  the 
statute  was  inapplicable,  and  a  decree  was  made 
for  the  plaintiff.    Smith  v.  Acton,  26  Beav.  210. 

Held,  also,  that  in  such  a  suit  the  representa- 
tives of  A.  could  not  be  charged  with  interest. 
Ih. 

Claim  by  Bxeoutor  to  be  indemnified  Ibr 
unauthoriied  Advanee,  in  pnrsuanee  of  Family 
Arrangement,  not  barred.] — ^Under  a  deed  of 
indemnity  of  October,  1841,  in  the  nature  of  a 
family  arrangement,  W.  K.  the  younger  and  an 
executor  of  &e  testator  was  indemnified  by  the 
rest  of  the  family  from  any  claim  in  respect  of 
having  allowed  the  advancement  of  a  consider- 
able portion  of  the  testator's  estate  to  two  of  the 
sons,  G.  and  C,  on  their  promissory  notes.  These 
promissory  notes  had  be^  barred  by  the  Statute 
of  Limitations,  no  interest  having  been  demanded 
in  respect  of  them,  or  any  acknowledgment 
taken.  A  creditors'  suit  had  been  instituted  to 
administer  the  estate  of  G.,  and  a  claim  to  be 
indemnified  against  any  claim  in  that  suit  had 
been  carried  into  chambers  in  respect  of  the 
money  so  advanced  to  the  sons.  This  claim  was 
disallowed: — ^Held,  that  such  claim  was  not 
barred  by  the  Statute  of  Limitations.  Tumttall 
V.  JSartlett,  14  L.  T.  400. 

Statute  doet  not  run  against  liability  of 
Legatees  to  reftmd  to  Creditors.] — ^The  testator 
leaves  assets  sufficient  to  pay  'all  debts  and 
legacies ;  the  legatees  receive  payment,  which 
the  creditors  might  also  have  had,  if  they  had 
demanded  it  in  time ;  they  lie  by  for  eleven 
years,  and  the  estate  is  wasted  ;  yet  the  legatees 
shall  refand.  HardwicTt  v.  Myna,  1  Anstr.  112 ; 
3  R.  B.  562. 

Aetion  eommeneed  in  Time  and  pending 
against  Administrator  does  not  take  Debt  ont  of 
Statute  in  subsequent  Administration  Suit.] — 
See  Fievet  v.  Manby,  Manly ^  In  re,  coL  32. 

Kotioe  by  Creditor  of  Claim  in  answer  to 
Szeeutor's  Advertisement  does  not  stop  Statute 
running.] — See  Stepliena,  In  re,  War  burton  v. 
StepheiU,  coL  26. 

Claim  of  Committee  against  Heir  of  Lunatlo 
barred  by  Statute,  notwithstanding  Petition  in 
Lunacy  by  Committee.]— See  Wilkinson  v.  Wil- 
kinson, oolL  36. 

Action  by  residuary  Legatees  against  Bxeou- 
tor and  Trustee  for  Breach  of  Trust — ^Trustee 
Act,  1888,  s.  8.] — See  Swaiu,  In  re,  Swain  v. 
Uringeman,  coL  44. 


Bxeoutor  or  Administrator  negleotinf 
Infant  barred.] — See  Wych  v.  K  India  i 
65. 

As  to  ProTisions  in  Wills  for  Payn 
Debts  not  operating  as  Acknowledgments. 

Burke  v.  Jonss;  Freake  v.  Cranrfeldt ;  t 
Jones  ;  and  Rendell  v.  Carpenter,  col.  107 

As  to  Aoknowledgments  by  and  to  Exe 
Administrators  and  Devisees.] — See  1 
1,  e,  (coL  116),  and  A,  VII.  3,  *.  (col.  131] 

Entries  made  by  Executor  by  Direo 
Testatrix  of  Payments  of  Interest  to  her, 
sible.]— See  Bradley  v.  James,  coL  140. 

Agreement    between    Executors    to 
Stotuto.]— See  Lade  v.  TriU,  col.  143. 

Plea  of  Statute  by  Administrator  to  Cli 
Arrears  by  Annuitant  OYermled.] — See  1 
V.  Crawford,  col.  145. 

Action  against  Administrator  by  Kext 
—Partial  Intestacy— 28  ft  24  Vict.  o.  88,  s. 
See  Jennens,  In  re,  Willis  v.  Howe,  col.  3C 


7.  SoLiciTOB  AUD  Client. 

See  also  post.  A,  VL  4  (col.  84). 

Solicitor's  lien.]— The  statute  does  n< 
against  a  solicitor's  lien.    Higgins  v.  Scott, 
(0.8.)  K  B.  262  ;  2  B.&  Ad.  413. 

Solicitor  not  a  Trustee  of  Honey  do] 
with  him  by  Client.] — ^A  railway  compa 
various  times  in  1861  and  1862,  deposite* 
C,  who  was  their  solicitor  and  confidential 
certain  sums  of  money,  with  directions  to 
them  in  payment  of  each  of  several  claii 
compensation  for  lands  taken  by  the  cod 
A  separate  account  was  opened  in  C.'s  bo< 
each  sum,  shewing  the  amount  received  I 
from  the  company,  and  the  amount  pa 
him,  on  the  foot  of  each  claim.  The  entii 
received  by  0.  was  not  in  all  cases  appi 
him  as  directed,  and  in  January,  1855,  his 
shewed  a  balance  of  428^.  8«.  bd.  in  favour 
company,  on  the  foot  of  balances  una) 
C.  died  in  1861,  intestate,  and  his  adminif 
settled  an  account  with  the  company,  wl 
a  sum  of  6,243^.  8«.  was  admitted  to  be  du( 
This  account  included  a  judgment  rea 
against  the  company  by  C.  in  1856 ;  but 
was  no  evidence  that  it  included  the  428Z.  8 
— ^Held,  that  C.  was  not  a  trustee  of  the 
deposited  with  him,  and  that  the  Stati 
Limitations  was  therefore  a  bar  to  the 
Crawford  v.  Crawford,  16  W.  R.  411. 

Whether  Statute  applies  to  Action  by 
against  SoUoitor.l— The  Statute  of  Limiti 
in  the  absence  of  miud,  applies  to  an  act 
suit  brought  by  a  client  against  his  so) 
Hindmarsh,  In  re,  1  Dr.  &  Sm.  129  ;  1  L.  1 
8  W.  R.  203. 

After  a  dissolution  of  partnership,  by 
the  continuing  partner  covenanted  to  pi 
debts  and  to  pay  the  retiring  partner  a  sum 
to  half  the  next  half-year's  profits  : — Helc 
nonpayment  of  a  debt  by  the  continuing  p 
during  the  half-year  could  not  be  set  up  a 
the  retiring  partner  as  an  answer  to  the  S 
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of  Limitations.  Wattan  ▼.  Wbodmaji^  45  L.  J., 
Ch.  57 ;  L.  R.  20  Eq.  721 ;  24  W.  R.  47. 

Held,  also,  that  though  the  debt  was  from 
solicitors  to  a  client  in  respect  of  moneys  received, 
there  was  no  express  trost  to  exclude  the  opera- 
tion of  the  statutes.    lb. 

The  ordinaiT  relation  of  a  solicitor  to  his  client 
in  questions  of  account  is  not  of  such  a  fiduciary 
character  as  to  hax  the  Statute  of  Limitations, 
21  Jac  1,  c  16.    2b. 

Solidtor  of  Tmsteei  in  PoHeision  of  Trust 


Fvnd.] — In  1876,  a  sum  of  money,  which,  under 
the  will  of  S.,  was  vested  in  trustees  on  trust  for 
the  plaintiffs  father  for  life,  and  after  his  death 
for  the  plaintiff,  was  in  the  hands  of  A.,  the 
solicitor  for  the  trustees.  A.  invested  the  moiiey 
on  mortgage,  and  in  January,  1879,  it  was  repaid 
by  the  mortgagor  to  A.  In  that  month,  and 
again  in  July,  1879,  A.  paid  interest  on  the  said 
sum  to  the  plaintiff's  father.  In  November,  1 879, 
A.  died.  From  that  time  till  January,  1886, 
the  plaintiff's  father  received  half-yearly  instal- 
ments of  interest  on  the  said  sum  from  a  person 
who  had  been  a  clerk  of  A.,  and  was  employed 
in  winding  up  his  business.  In  July,  1886,  the 
plaintiff's  father  died.  In  February,  1891,  the 
plaintiff,  who  was  then  the  sole  trustee  of  the 
will,  brought  an  action  against  the  executrix  of 
A.,  claiming  an  account  and  payment  of  what 
might  be  found  due : — ^Held,  that  A.  was  to  be 
treated  as  an  express  trustee,  and  therefore  the 
plaintiff's  claim  was  not  barred  by  the  Statute 
of  Limitations.  Soar  v.  AshweU,  [1893]  2  Q.  B. 
890 ;  4  R.  602 ;  69  L.  T.  585  ;  42  W.  R.  165— C.  A. 
See  Friend^  In  re,  coL  127. 


AotioB  against  Firm  for  Honey  reoeivod 


by  ono  Partner.] — In  1832,  A.  employed  B.  and  C, 
then  in  partnership  as  attorneys,  to  lay  oat  500Z. 
on  mortgage.  It  was  invested  accordingly  on 
a  mortgage  to  D.  D.  subsequently  sold  the 
property,  subject  to  the  mortgage,  and  the  pur- 
chaser shortly  afterwards  paid  500/.  to  C,  who, 
however,  did  not  inform  eimer  D.,  or  his  partner, 
or  A.  of  such  receipt ;  and  again  lent  tne  pur- 
chaser 3002.,  and  continued  to  receive  the  interest 
thereon.  The  partnership  was  dissolved  in  1838  ; 
but  both  before  and  after  the  dissolution,  and 
after  the  death  of  A.,  which  took  place  in  1840, 
interest  was  paid  as  upon  a  mortgage  of  500/.  to 
A.  and  his  representatives,  up  to  l848,  by  0.  In 
1846  the  300t.  was  paid  to  C,  and  the  mortgage 
deed  was  given  up  by  0.,  but  no  conveyance  was 
ever  executed.  »ei ther  A.  nor  his  representatives 
had  any  knowledge  of  these  facts  till  1848. 
Entries  had  been  made  by  C.  in  the  partnership 
books  of  the  receipts  and  payments  ;  but  B.  had 
no  knowledge  of  the  transaction  subsequent  to 
the  original  advance  of  500/. : — Held,  in  an  action 
by  liie  executors  of  A.  against  B.  and  C,  that  the 
statute  was  a  bar  to  the  action.  Simg  v.  Brvtton^ 
5  Sx.  802  ;  20  L.  J.,  Ex.  41. 


Court  will  not  prevent  Solicitor  pleading 


Statnto.] — ^Action  by  an  administratrix  of  A.  for 
money  received  by  the  defendant,  who  was  an 
attorney,  to  the  use  of  A.  in  his  lifetime.  Plea, 
the  statute.  Replication,  that  A.  was  beyond  the 
seas  when  the  cause  of  action  accrued,  and  did 
not  return  to  England  before  his  death,  and  that 
nntil  the  grant  of  administration  there  was  no 
one  to  sue,  and  that  the  action  was  brought 
within  three  days  after  administration  granted. 
Rejoinder,  that  before  and  at  the  time  of  his 


death,  the  plaintiff  was  his  wife,  and  might, 
within  a  reasonable  time  after  his  death,  have 
obtained  administration  of  his  effects ;  but  that 
she  suffered  more  than  seven  years  to  elapse  after 
his  death  before  she  took  out  letters  of  adminis- 
tration : — Held,  that  if  there  were  circumstances 
which,  at  law,  prevented  the  defendant,  being 
an  attorney,  from  setting  up  the  defence  of  the 
statute  to  a  money  demand  at  the  suit  of  his 
client,  the  proper  way  for  the  plaintiff  to  avail 
herself  of  them  was  by  a  surrejoinder,  and  not 
by  calling  on  the  court  to  interpose  its  summary 
jurisdiction  and  prevent  the  defendant  from 
pleading  the  statute.  TrUton,  In  re,  1  L.  M.  &  P. 
74. 

Bankruptcy — Solioitort  to  the  Commiision — 
Statute  not  a  Bar  as  between  Creditors  and 
Solicitors.] — ^A.  and  B.,  partners,  were  solicitors 
to  the  commission.  More  than  six  years  back  they 
received  various  sums  of  money  on  account  of  the 
estate,  having  a  set-off  in  respect  of  their  bill  of 
costs,  but  which  bill  they  did  not  deliver  to  the 
assignee  till  within  six  years.  Beyond  the  six 
years,  A.  and  B.  (upon  an  agreement  that  A. 
should  pay  all  the  debts)  dissolved  partnerahip^ 
and  the  assignee,  with*  knowledge  of  this  &ct, 
continued  to  employ  A.  alone  as  the  solicitor 
to  the  commission,  and  no  attempt  was  made 
to  charge  B.  with  the  moneys  received  by  A. 
and  B.,  till  very  lately,  viz.,  when  an  official 
assignee  was  appointed ;  nor  had  B.  ever  acknow- 
ledged any  liability  to  account: — Held,  first, 
that,  as  between  B.  and  the  creditors,  neither  the 
Statute  of  Limitations,  nor  laches,  nor  other  con- 
duct of  the  assignee,  would  operate  as  a  bar,. 
A.  and  B.  being  solicitors  to  the  commission. 
But,  secondly,  that  as  the  assignee  was  able  to 
recoup  the  estate,  he  could  not,  under  such  cir- 
cumstances of  conduct  on  his  part,  call  on  B.  to 
account.  A.  had  become  bankrupt.  Semble, 
nevertheless,  that  he  or  his  assignees  were- 
necessary  parties.  Oonldf  Eoo  parte,  JRobertson, 
In  re,  4  Deac.  &  0.  547 ;  2  Hont  &  Ayr.  48  ; 
4  L.  J.,  Bk.  7. 

Action  for  Kogligeneo — ^Mortgage.] — ^A  solici- 
tor in  advancing  money  on  mortgage  may  be* 
employed,  (1)  to  invest  in  a  particu&ur  mortgage ; 
(2)  to  find  securities  to  be  approved  by  the  client 
and  then  invest  the  money ;  (8)  to  find  securities 
and  invest  the  money,  the  client  taking  little 
or  no  part  in  the  business.  In  an  action  for 
negligence  against  the  solicitor,  the  Statute  of 
Limitations  is  a  good  defence  in  the  first  case  and 
also  in  the  second  case  if  the  client  has  approved! 
of  the  mortgage,  no  relation  of  trustee  and  cestui 
que  trust  then  existing  between  them.  Booby  v. 
WaUon,  57  L.  J.,  Ch.  866 ;  39  Ch.  D.  178 ;  58 
L.  T.  943  ;  36  W.  R.  764. 

Action  against  7irm.]~In  1869,  P.,  a 

member  of  a  firm  of  solicitors,  by  his  advice 
induced  the  plaintiff  to  invest  moneys  upon  the- 
security  of  an  equitable  mortgage  of  a  lease  which 
he  represented  as  renewable,  and  which  had  pre- 
viously been  renewed  by  custom  every  fourteen^ 
years,  but  the  future  renewal  whereof  was  pro- 
hibited by  a  statute  passed  in  1868.    In  1875  P. 
fraudulently,  and  without  the  knowledge  of  his- 
partners,  gave  a  legal  mortgage  of  the  lease  to  a 
third    party  without   notice  of   the  plaintiff*s 
mortgage.    The  security  proved  insufficient,  and 
P.  having  absconded,  the  plaintiff  sought  to  make* 
P.'s  firm  liable  for  the  loss  sustained  by  him : — 
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Held,  that  since  the  transaction  of  1869  was 
within  the  ordinary  limits  of  the  partnership 
business,  the  firm  was  liable  for  negligence  in 
respect  thereof,  bnt  that  the  remedy  against  them 
was  barred  by  the  statute  21  Jac.  1,  c.  16  ;  that 
F.*s  fraud  of  1876,  not  being  committed  in  the 
ordinary  course  of  the  business,  the  firm  was  not 
liable  in  respect  thereof.  Hvghes  y.  TwitdeiL, 
56  L.  J.,  Ch.  481 ;  54  L.  T.  670  ;  34  W.  B.  498. 

Time  mxif  from  negligent  Act  of  Solicitor, 
not  firom  its  Diseorery.] — See   Wood  y.  Jones, 

<50l.  17. 

Kegligeneo  of  Solicitor  in  not  giving  Kotice 
■of  Titie  of  new  Trntteei — Statute  does  not  mn 
in  Solicitor'!  ii&YOiir  till  Kotice  given  by  inbie- 
•qnent  Xortgagee.] — See  Bean  v.  Wade^  coL  16. 

Beqneit  for  Belivery  of  Bill  of  Costs  an 
Acknowledgment  of  Bebt.] — See  Curtoen  y.  Mil- 
hurn^  col.  95. 

Xieappropriation  of  Client's  Honey — Innocent 
Partner  deprived  of  Benefit  of  Statute  by  con- 
•cealed  Fraud  of  Pixm.] — See  Moore  y.  Knight, 
•col.  121. 

Claim  for  Costs  by  Solicitors  to  Company  saved 
£rom  Statute  by  undertaking  to  pay  of  Official 
Manager  in  Winding-up.]  —  See  Gloucester, 
Aberysttvith  and  Central  Rff.,  In  re,  coL  144. 

fioUcitor  selling  for  Xortgageo  cannot  set  up 
Statute  as  a  Bar  to  Claim  by  Xortgagee  for 
Balance  of  Proceeds  of  Sale  after  Payment  of 
Xortgage  Bebt.] — See  Bdl,  In  re,  Lake  y.  Bell, 
col.  205.    Cf.  TJutme  y.  Heard,  col.  44. 

Statute  not  a  Bar  to  Claim  by  Client  against 
Administrator  of  Solicitor  fbr  Sum  improperly 
invested.] — See  Power  y.  Power,  ooL  206. 

8.  Pebsoks  in  Prison. 

By  tlie  Mercantile  Law  Amendment  Act,  1856 
(19  I"  20  Vict,  c,  97),  *.  \0,  the  further  time  given 
by  21  Ja/i,  1,  c,  16,  e,  7,  to  a  plaintiff  who  was  in 
prison  w?ien  the  action  accrued,  is  taken  away, 

19  ft  80  Vict.  c.  07,  s.  10,  retrospective.]— 
Sect.  10  of  19  &  20  Vict.  c.  97  applies  to  cases 
where  the  cause  of  action  accrued  before  the  act 
•oamc  into  operation,  and  no  action  is  commenced 
till  after  that  period.  Cornlll  y.  Hudson,  8  El.  k 
BL  429  ;  27  L.  J.,  Q.  B.  8  ;  3  Jur.  (N.8.)  1257  ;  6 
W.  R.  87.  See  Pardo  y.  BingJuim,  col.  60. 

Aption  for  maliciously  opposing  PlaintiiFs 
Bisoharge  from  Bebtors'  Prison— Statute  runs 
during  Imprisonment.] — ^Action  for  maliciously 
procuring  the  plaintiffs  creditor  to  oppose  the 

•  discharge  of  the  plaintiff  by  the  Insolvent 
Debtors  Court,  whereby  the  plaintiff  was  detained 
in  prison  longer  than  he  otherwise  would  have 
been.  The  action  was  commenced  more  than 
six  years  from  the  order  of  the  court  and  the 
lodging  of  a  detainer  by  the  defendant  at  the  suit 

•  of  the  creditor,  but  within  six  years  of  the 
determination  of  the  imprisonment : — Held,  that 
the  action  was  barred  bv  the  statute.  Violett  y. 
Sympson,  8  EL  &  Bl.  344  ;  27  L.  J.,  Q.  B.  138  ; 
8  Jur.  (N.S.)  1217  J  6  W.  R.  12. 

Before  10  ft  20  Vict.  c.  07,  s.  10— Action  for 

.l>amAges.]-7-An  action  of  assumpsit  for  unliqui- 


dated damages  was  within  the  saving  els 
the  21  Jac.  1,  c.  16,  s.  7,  and  therefore,  sa 
action  accruing  whilst  the  plaintiff  was  in  | 
might  be  brought  at  any  time  within  six 
from  the  first  time  of  his  being  at  large, 
might  be  commenced  whilst  the  plaintil 
tinned  in  prison,  or  before  his  enlarge 
although  more  than  six  years  after  the  ca 
action  accrued.  Piggott  y.  Rush,  6  N.  &  H 
4  A.  &  E.  912 ;  2  *H.  &  W.  29  ;  6  L.  J., 
272. 

9.  Pebsons  Beyond  Seas. 

See  also  post,  B,  II.  18. 

By  i  Jjr  B  Anne,  e.  3,  s,  19,  and  3  <}•  4  TF 
c.  42,  s.  4,  an  action  way  be  brought  urithi 
years  from  the  return  of  a  defendant  wlu 
beyond  seas  wlien  tlie  right  to  bring  it  ace 
By  the  Mercantile  Law  Amendment  Act, 
(19  ^  20  Virt.  c.  97),  s,  10,  the  further 
given  to  a  plaintiff  who  was  beyond  seas 
tlis  action  accrued  by  21  Jac.  I,  c.  16,  s,  7 
3  <!'  4  Will,  4,  c,  42,  s.  4,  is  taken  away. 

10  ft  80  Vict.  c.  07,  s.  10,  retrospective.]- 
10th  section  of  the  19  &  20  Vict.  c.  97,  is  i 
spective,  and  therefore,  even  where  the  cam 
action  has  accmed  before  the  statute  was  pa 
no  person  is  entitled  to  any  time  within  whi 
commence  an  action  beyond  the  time  fixe 
the  statute,  by  reason  of  such  person  being  be, 
the  seas  when  the  cause  of  action  accrued.  P 
Y.  Binnliam,  39  L.  J.,  Ch.  170  ;  L.  R.  4  Ch. 
20  L.  T.  464  ;  17  W.  R.  419.  See  Corni 
Hudson,  ooL  59. 

Besidence  in  Jersey.  I — A  person  residen 
Jersey  died  in  1850  indebted  to  a  person  i-csi 
in  England.  He  appointed  his  wife  execu 
and  she  proYcd  the  will  in  Jersey  alone, 
executrix  had  in  1861  been  in  England  for  t 
weeks,  and  had,  while  in  Jersey,  received  a 
due  to  her  testator  in  this  country : — Hel( 
I860,  that  the  19  &  20  Vict.  c.  97,  s.  12,  did 
apply,  the  executrix  not  having  been  liable  t 
sued  in  this  country,  and  having  done  no  act 
to  constitute  herself  an  English  executrix,  i 
V.  Patterson,  29  Beav.  29.5  ;  30  L.  J.,  Ch. 

7  Jur.  (N.8.)  324  ;  4  L.  T.  78;  9  W.  R.  294. 

Out  of  the  Bealm.] — The  words  in  21  Ja 
c.  16,  s.  7,  beyond  the  seas,  are  synonymoi 
legal  import  with  the  words  out  of  the  realr 
out  of  the  land,  or  out  of  the  territories,  and 
not  to  be  construed  literally.  Buckmaboy 
Lulloobhoy  Mottichund,  5  Moore,  Ind.  App. : 

8  Moore,  P.  C.  4. 

A  debtor  in  Ireland  is  beyond  seas  within 
statutes.  Lane  v.  Connell,  5  L.  J.,  Ex.  9i 
M.  &  W.  701  ;  1  Tyr.  &  G.  441. 

But  not  a  debtor  in  Scotland,  King  v,  Wa 
IW.  B1.286. 

Besidenee  Abroad  until  Beath.] — If  a  par 

resident  abroad  at  the  accrual  of  a  caus* 
action,  and  continues  abroad  until  his  death 
executors  are  entitled  to  sue  within  six  3 
from  his  death,  although  more  than  six  years 
elapsed  between  the  period  of  the  accruing  0I 
cause  of  action  and  of  the  testator's  d< 
Tcwnsend  v.  Beacon,  6  D.  &  L.  659  ;  3  Ex. 
18  L.  J.,  Ex.  298  ;  13  Jur.  8G6.  See  Sniit 
Hill;  Bouglas  v.  Ibrrest;  and  Fergusso 
Fyffe,  col.  ^%,    . 
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DefoifUuit  Abroad  when  Action  acemed.] — 
The  statute  does  not  apply  to  a  defendant  who 
was  abroad  when  the  cause  of  action  accrued,  and 
who  has  not  since  returned  to  this  country  ;  for, 
by  4  Anne,  c.  16,  s.  19,  a  plaintiff  is  not  barred  of 
his  action,  unless  the  defendant  has  returned, 
and  six  years  have  elapsed  since  his  return. 
Forhei  T.  SmUh,  11  Ex.  161 ;  24  L.  J.,  Ex.  299  ; 
1  Jot.  (n.8.)  603.  See  also  Le  VeuxY.  Berkeley^ 
2D.ftL.31  ;  5Q.B.836;  13L.  J.,Q.B.  213;  8 
Jnr.  666. 


Writ  for  Sendee  oat  of  the  Jurisdiction.] 


— ^Tbe  Statute  of  Limitations  does  not  commence 
to  run  in  favour  of  a  defendant  whilst  he  is  beyond 
seas,  notwithstanding  that  the  action  is  one  in 
which  leave  to  serve  the  writ  out  of  the  jurisdic- 
tion could  have  been  obtained  under  B.  S.  C, 
1883,  Ord.  XI.  M^mLrvt  Bey  v.  Oadban,  63 
L.  J.,  Q.  B.  621  ?  [1894]  2  Q.  B.  352  ;  9  R.  519. 


One  of  Joint  Debtorg  Abroad.] — ^Under 


4  Anne,  c.  16,  s.  19,  if  a  right  of  action  accrued 
against  several,  one  of  whom  was  beyond  seas, 
the  statute  did  not  run  till  his  return  or*  death, 
though  the  others  had  never  been  absent  from 
the  kingilom.  Toumes  v.  Mead,  16  C.  B.  123  ;  3 
C.  L.  R.  381  ;  24  L.  J.,  C.  P.  89  ;  1  Jur.  (N.8.)  366. 
See  Kiitg  v.  Hoare,  13  M.  &  W.  494  ;  2  D.  &  L. 
383  ;  14  L.  J.,  Ex.  29  ;  and  Fannin  v.  Ander$on, 
7  Q.  B.  811 ;  14  L.  J.,  Q.  B.  282  ;  9  Jur.  969. 

Betnm— What  is.] — Where  two  partners  were 
sued  in  1812  for  a  debt,  and,  one  of  them  being 
abroad,  writs  were  issued  against  him,  with  a  view 
to  outlawry;  but  a  commission  of  bankruptcy 
having  been  sued  out  against  the  other  partner, 
resident  in  this  country,  the  proceedings  as  to  the 
outlawry  were  suspended ;  and  the  absent  partner 
never  returned  to  this  country,  except  by  touch- 
ing at  Deal,  in  1 81 4,  for  a  mere  temporary  purpose, 
in  his  passage  from  one  foreign  port  to  anotner  : 
— ^Held,  that  the  touching  at  Deal  was  not  a 
return  to  this  country  from  beyond  seas.  Gregory 
V.  HurriU,  8  Moore  189  ;  1  Bing.  324 ;  4  L.  J . 
(O.S.)  K.  B.  262  ;  1  L.  J.  (0.8.)  C.  P.  115. 

The  word  "return"  in  21  Jac.  1,  c.  16,  s.  7, 
means  being  in  England  at  the  time  when  the 
statute  be^ns  to  run,  although  the  person  has 
never  been  in  England  before.  Parao  v.  Bing- 
ham, 39  L.  J.,  Ch.  170  J  L.  R.  4  Ch.  735 ;  20 
L.T.464;  17W.  R.419. 

Where,  therefore,  a  creditor  who  was  domiciled 
abroad,  and  had  visited  England  in  1846,  made 
no  claim  in  this  country  against  his  debtor's 
estate  for  debts  contracted  abroad  before  the 
passing  of  that  act,  within  the  time  fixed  by  the 
Statute  of  Limitations : — Held,  that  he  was  barred 
from  recovering  with  regard  to  debts  contracted 
both  before  and  after  he  was  in  Enghind.    Ih. 

A  temporary  sojourn  in  England  by  a  foreigner 
is  a  return  within  s.  10.    Ih, 


Svidenoe  by  One  of  Two  Partners.] — ^A. 


and  B.,  bankers  at  Frankfort,  sued  C.  on  a  bill  of 
exchange,  which  became  due  on  the  2nd  of 
December,  1848.  He  pleaded  the  statute,  to 
which  they  replied,  that,  at  the  time  of  the 
accming  of  the  debt  they  were  beyond  the  seas, 
and  that  they  did  not,  nor  did  either  of  them, 
oome  to  this  country  until  within  six  years  before 
the  commencement  of  the  action.  In  support 
of  the  replication,  A.  was  called.  He  stilted  that 
he  was  not  in  England  at  any  time  between  the 
maturity  of  the  bill  and  1851 ;    and  that  his 
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partner  B.  had  never  been  in  England.  Upon 
cross-examination  he  admitted  that  B.  was 
occasionally  absent  from  Frankfort  for  three  or 
four  days,  and  sometimes  for  a  week  or  a  month 
together : — Held,  evidence  to  go  to  the  jury,  and 
that  it  was  not  necessary  to  call  B.  himself  to 
negative  his  having  been  in  England.  Koch  v. 
Shtspperd,  18  C.JB.  191 ;  4  W.  R.  529. 

To  England  firom  plaoe  within  English 


Jnriidiotlon.]  —  Though  the  cause  of  action 
accrued  within  the  jurisdiction  of  the  Supreme 
Court  at  Calcutta  while  both  the  parties  were  resi- 
dent there,  and  by  the  king's  charter,  granted  in 
pursuance  of  the  13  G^eo.  3,  c.  63,  that  court  is 
authorised  to  exercise  the  same  jurisdiction  in  civil 
cases  as  is  exercised  by  the  Court  of  K.  B.  within 
England  by  the  common  law,  and  assuming  that  by 
such  authority  the  provisions  of  the  21  Jac.  1 ,  c.  16, 
s.  7,  and  4  Anne,  c.  16,  s.  19,  are  transferred  to 
India,  as  part  of  the  law  of  England,  auxiliary 
to  the  common  law ;  yet,  by  the  express  terms 
of  the  savings  in  those  statutes,  as  applicable  to 
the. courts,  here,  the  plaintiff's  right  of  action 
upon  an  assumpsit  is  saved,  if  he  (having 
returned  home  before  the  def endimt)  commenced 
such  action  within  six  years  after  the  defen- 
dant's return  home,  though  more  than  six  years 
had  elapsed  in  India  after  the  cause  of  action 
accrued  there,  and  during  the  defendant's  stay 
within  the  jurisdiction  of  the  court  in  that 
country.  WUliami  v.  Jones,  13  East,  439 ;  12 
R.  R.  401. 


Foreigners.] — A  foreigner  who  always 


resides  beyond  sea  is  not  bound  by  the  Statute 
of  Limitations.  Strithont  v.  Qranie,  2  W.  BL 
723  ;  8  Wils.  145. 

The  proviso  in  favour  of  persons  under  dis- 
abilities in  21  Jac.  1,  c.  16,  s.  7,  applied  as  well 
to  foreigners  who  had  never  been  in  this  country 
as  to  parties  residing  abroad  at  the  time  of  the 
accruing  of  the  cause  of  action,  and  returning 
afterwards  to  England.  Lafond  v.  Rttddoch,  13 
C.  B.  813  ;  1  C.  L.  R.  339  j  22  L.  J.,  C.  P.  217  ; 
17  Jur.  624  ;  1  W.  R.  371. 

Before  19  ft  80  Viet.  o.  97,  §.  10.]— A  person 
beyond  sea,  and  so  within  the  saving  of  the 
Statute  of  Limitations,  need  not  have  returned 
to  enable  him  to  commence  a  suit.  Qagc  v. 
Bulkeley,  Ridgw.  278. 

Statute  ran  against  a  Plaintiff  beyond  seas 
if  he  returned,  though  he  went  abroad  again.] 
— See  Stuart  v.  Mellish,  coL  25. 

Aetion  on  Bill  aooepted  and  payable  abroad 
barred  after  six  years'  reiidenoe  here  of  Ac- 
eeptor.] — See  Bon  v.  Lipjfviann,  col.  38. 

Foreign  Judgment.] — See  Beimert  v.  DriLce, 
col.  89. 

Form  of  Reply  that  Defendant  beyond  seas 
when  Cause  of  Action  aocrued.] — Sec  Pluvutier 
V.  Woodburn,  coL  144. 

10.  Mabbied  Wombn. 

SeeaUo  post,  B,  II.  13  (coL  243). 

By  21  Jac.  1,  c,  16,  s.  7,  and  S  4^  i  Will.  4, 
n.  42,  9,  4,  a  plaifUijf  who  is  covert  when  Hie 
action  accrues  may  Ifring  it  wit?un  six  years 
after  site  is  disconcert. 
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Bjfeet  of  CoYertnre.] — In  an  action  by  payee 
against  a  maker  of  a  note,  he  pleaded  the  statute. 
Replication,  that  when  the  cause  of  action 
accrued,  the  plaintiff  was  the  wife  of  B.,  and 
that  she  continued  to  be  so  until  B.  died,  and 
the  plaintiff  became  discovert,  and  that  she  sued 
within  six  years  after  the  death : — Held,  good. 
Soarpellini  v.  Atoheton^  7  Q.  B.  864 ;  14  L.  J^ 
Q.  B.  333. 

Debt  due  from  Husband's  to  WifbU  Sitate.]— 

Wheie  the  husband's  debt  has  been  satisfied  out 
of  the  wife*s  estate: — Held,  that  her  estate  is 
entitled  to  be  recouped  out  of  the  husband's; 
and  a  mortgage  creditor  of  the  husband  having 
obtained  payment  out  of  the  wife*s  estate  in 
1832,  the  estate  of  the  husband  having  accumu- 
lated since  his  death  in  1776,  and  the  produce 
brought  into  court  in  1782,  a  bill  by  a  judgment 
creditor  of  the  wife  against  the  heir  of  the 
husband,  who  had  obtained  upon  petition  a 
reference  to  ascertain  the  incumbrances  thereon, 
held  not  l»rred  by  the  Statute  of  Limitations. 
Zancatter  v.  Ihorg^  10  Beav.  154;  16  L.  J., 
Ch.8. 

Wife's  Separate  Estate.] — In  1875  a  married 
woman  borrowed  money  from  her  husband  upon 
a  parol  agreement  to  repay  him  the  amount 
with  interest  out  of  her  separate  estate.  She 
died  in  1884,  without  having  paid  anything  in 
respect  either  of  interest  or  principal,  and  with- 
out having  given  any  acknowledgment  in  writing 
of  her  liability  to  repay  the  debt.  After  her 
death  her  husband  claimed  repayment : — Held, 
that  the  debt  was  barred  by  analogy  to  the 
Statute  of  Limitations.  Norton  v.  j[htrvUl  (2 
P.  Wms.  144)  explained.  Hastings  {Lady\  In 
re,  Hallett  v.  Hastings,  56  L.  J.,  Ch.  631 ;  35 
Ch.  D.  94  ;  57  L.  T.  126 ;  35  W.  R.  684 ;  52  J.  P. 
100— C.  A. 

Feme  covert,  having  a  separate  estate,  borrows 
money,  and  gives  a  bond;  the  separate  estate 
liable,  and  though  six  years  pass,  the  demand 
not  barred  by  the  Statute  of  Limitations. 
Norton  v.  Turvill,  2  P.  Wms.  144. 

Qusere,  whether  the  Statute  of  Limitations 
can  be  pleaded  in  bar  of  a  bill  filed  to  enforce 
payment  out  of  the  separate  estate  of  a  married 
woman,  on  a  bill  of  exchange  given  by  her  in 
her  separate  capacity.  Coppin  v.  Chray,  1 
Y.  &  ColL  C.  C.  205 ;  11  L.  J.,  Ch.  106 ;  6  Jur. 
612. 

Moneys  advanced  by  a  stranger  in  providing 
necessaries  for  the  support  of  a  married  woman, 
living  separate  from  her  husband,  are  debts 
binding  "her  separate  estate ;  and,  being  debts 
payable  out  of  funds  held  in  trust  for  her 
separate  use,  are  not  barred  by  the  Statute  of 
Limitations.  Barber,  In  re,  Hodgson  v.  WU- 
liamson,  16  Ch.  D.  87 ;  42  L.  T.  676  ;  28  W.  R. 
944. 

Anta-nnptial  Debts  of  Wife— Statute  runs  in 
fiiToar  of  Husband  ftom  date  of  Debt.] — See 
J3eoh  V.  Pierce,  col.  24. 

Action  by  Wife  in  respect  of  Xisapplication 
of  Trust  Funds — Statute  only  begins  to  run 
against  separate  Life  Interest  of  Wifb  on  Death 
of  Husband*] — See  Mara  v.  Browne,  coL  45. 

Aotion  on  Kote  by  Administrator  of  Wife — 
Payment  of  Interest  to  Husband  avoids  Statute.] 
—See  Hart  v.  StepJiens,  col.  136. 


Kote  made  by  Wife  before  Coverture- 
ment  of  Interest  by  Wif^  without  Has 
Priyity- Statute  not  ayoided.] — See  Is 
Holland,  coL  135. 

Equity  of  Bedemption,  Wife's  separate 
— ^Logal  Estate  in  Husband — Statute  no 
Wife's  right  to  redeem.]— See  Booth  v.  1 
col.  197. 

See  Trustee  Act,  1888  (51  &  62  Vict, 
s.  8. 

11.  Poor  Law  Guardians. 

Aotion   against  for  Debt  must  be  b: 
within  three  months  firom  half-year  in 
it  became  due.]— iSiee  22  &  23  Vict.  c.  4£ 
and  West  Ham  Union  v.  St,  Matthew,  B 
Green,  [1896]  A.  C.  477  ;  Beg,  v.  Stepney 
L.  R.  9  Q.  B.  383 ;  Baker  v.  Billericay 
33  L,  J.,  M.  C.  40  ;  post,  col.  67. 

And  see  Poor  Law. 

But  not  for  Debt  incurred  as  Bural  Sa 
Authority.] — See  Dearie  v.  Petersjield 
col.  67. 

12.  Principal  and  Agent. 
See  also  post,  B,  II.  8  (coL  204). 

Action  against  Agent  for  an  Aooonnt 

agent  who  stands  in  a  fiduciary  relation 
principal  cannot  set  up  the  statute  in  b 
sait  for  an  account  by  his  principaL  B 
V.  Garrick,  39  L.  J.,  Ch.  369  ;  L.  R.  5  Ch 
18  W.  R.  387. 

An  agent,  who  was  a  solicitor  in  Londo 
a  power  of  attorney  from  his  principal  in  A 
to  sell  his  property  and  invest  the  proa 
his  name.  The  agent  received  certain  i 
under  the  power,  and  paid  them  into  h: 
bankers  to  the  general  account  of  his  firm 
principal  died  in  1859  intestate.  In  IS 
widow  took  out  administration  to  his  esta 
in  1868  she  filed  a  bill  against  the  agent 
account : — Held,  that  the  agent  held  the 
in  trust  for  his  principal,  and,  thcrefo 
statute  was  no  bar  to  the  suit.    lb. 

There  being  no  proof  that  the  agent  hac 
any  interest  or  profit  by  the  money  in  his 
he  was  charged  with  simple  interest  at 
cent.    lb. 

Honeys  reeeived  by  Agents  for  the  I 
Ooods.]— See  Friend,  In  re,  coL  127. 

Aocount  between,  kept  open  by  annua 
ment  of  Tax  for  Principal.]— The  bankrn 
been  in  the  habit,  for  a  long  course  of  y< 
making  payments  and  receiving  moneys  1 
petitioner,  no  account  of  which  had  bee 
dered  by  the  bankrupt,  but  the  accoui 
extracted  from  his  books  after  his  bankr 
it  did  not  appear,  however,  that  for  the  ] 
years  he  had  made  any  payment  to  the  peti 
or  had  received  any  money  for  him,  but  tl 
only  transaction,  during  that  period,  ^ 
annual  payment  made  by  him  for  the  peti 
of  the  drainage  tax  : — Held,  that  such  ps 
was  evidence  of  a  running  account  betwc 
parties,  so  as  to  take  the  case  out  of  the  i 
of  Limitations.  Peaehey,  Em  parte,  Seai 
re,  1  Deac.  651. 

Statute  not  applicable  to  Claim  by  Cr^ 
recall  Officer's  Pay  in  hands  of  Army  Ag< 
I  See  Brummell  v.  M'Pherson,  col.  39. 
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Whmre  Agent  a  Tnutae,  Statute  not  applie- 
abla»jr— See  Gra'^f  y.  BaUman^  coL  41. 

Letters  of  Agent  ezpireiaing  Beadineis  to  go 
into  the  Aeeonnt — ^Vot  tnffloient  to  take  Claim 
fat  Balance  ont  of  the  Statute — ^Agent  not  a 
Tnutee.] — See  Crawford  y.  Crawford^  ools.  97, 
66. 

Vrand  of  Agent.] — ^e^HardunohsY,  Vernon; 
Waltkawi  y.  Staintan;  Trevelyan  y.  Charter; 
Medlicett  y.  CDanell;  De  MonbriMrency  y. 
JDewreuaB;  and  Gillett  y.  Peppercome^  coL  124. 

Payment  of  Intereit  by  Solieitor — ^Whether 
Agent  for  Party  Liable.]  —  See  Newhould  y. 
SmUh,  ooL  288. 

13.  Infants. 

See  alee  poet,  B,  II.  13  (coL  243). 

By  21  Joe,  1,  e.  16,  «.  7,  and  3  4-4  WUh  4, 
e.  42, «.  4,  a  plaintiff  who  is  an  infant  when  the 
action  aeeruee  may  "bring  it  within  six  years 
after  coming  of  age, 

Tnutee  for,  Keglecting  to  Sue.] — ^An  ezecntor, 
administrator,  or  trustee  for  an  inftmt  neglects 
to  sue  within  six  years ;  the  Statute  of  Limita- 
tions shall  bind  the  infant.  Wyeh  y.  East  India 
Co.,  3  P.  W.  309. 

Acknowledgment  of  Bebt  for  Keoetsariei.] — 
See  WiUins  y.  Smith,  coL  120. 

14.  Pledgor  and  Pledgee. 

A.  borrows  a  sum  of  money  from  B.,  with 
whom  he  deposits  goyemment  securities  as  a 
pledge,  upon  condition  not  to  sell  them  until 
failure  of  payment  at  a  certain  day.  This  is 
such  a  transaction  as  may  be  affected  by  the 
Statute  of  Limitations.  Oage  y.  Bulheley, 
Ridgw.  278. 

Ctooda  pledged  by  Bankrupt] — See  JSusmp  y. 
Westbrook,  coL  78. 

V.  SPECIAL  LIMITATIONS  WITH  REaARD 
TO  ACTIONS  FOR  THINGS  DONE 
UNDER  PARTICULAR  STATUTES. 

By  the  Public  Authorities  Protection  Act,  1898 
(56  ^  57  Viet.  e.  61),  s,  1,  any  proceeding  against 
any  person  for  an  act  done  t»,  or  in  respect  of  any 
alleged  default  in,  exeevtion  ofa/n  act  of  parlia- 
ment or  of  a  public  duty  or  authority  must  be 
eommenc^  wtthin  six  months  after  the  act  or 
default,  or  in  case  of  continuatiee  of  damage 
within  six  months  after  the  ceasing  thereof, 

11  ft  18  Tlet.  e.  48,  t.  II— Bnetoachment  on 

Carriage  W*7'] — ^Building  within  fifteen  feet 
from  the  centre  of  any  carriage-way,  contrary  to 
27  &  28  Vict.  c.  101,  s.  51,  is  not  a  continuing 
offence,  and  the  six  months*  limitation  imposed 
by  II  &  12  Vict.  c.  43,  s.  11,  runs  from  the  com- 
pletion of  the  bnilding.  Coggins  y.  Bennett, 
2  C.  P.  D.  568. 

ProeeedingB   to  reoover  Extraordinary 

Bxpenset  in  repairing  Highway.] — The  six 
months*  period  of  limitation,  provided  by  11  &; 
12  Vict.  c.  43,  s.  11,  within  which  a  complaint 
must  be  preferred  to  reooyer  extraordinary 
expenses  nnder  s.  23  of  the  Highways  and 
Lobomotiyes  Amendment  Act,  1878,  must    be 
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reckoned  from  the  date  of  the  surveyor's  certifi- 
cate, and  not  from  the  time  payment  is  demanded. 
Pool  and  Forden  Highway  Board  y.  €funning, 
61  L.  J.,  M.  C.  49  ;  46  L.  T.  163. 
^  Where  the  summons  was  taken  out  more  than 
six  months  after  the  repairs  were  done,  but 
within  six  months  of  the  surveyor's  certificate 
and  of  the  demand  of  payment,  it  was  held  to  be' 
in  time.     WUte  v.  Poison,  46  J.  P.  565. 

88  ft  89  Vict.  c.  55,  i.  158— Contlnning 

QfBBnce— Bnilding  witbont  Approval  of  Local 
Authority.] — An  information  for  commencing  the 
execution  of  works  that  had  not  been  approved 
by  the  local  authority  must  be  preferred  within 
six  months  of  the  work  being  commenced  under 
s.  11  of  11  &  12  Vict.  c.  43.  The  period  of  limita- 
tion mentioned  in  s.  158  of  the  Public  Health 
Act,  1875,  applies  only  to  the  case  of  a  continuing 
offence.  Reay  y.  Gateshead,  55  L.  T.  92  ;  34 
W.  R.  682. 

Highway  Act,  1885  (5  ft  6  Will.  4,  o.  50), 
t.  109  (repealed).]  — The  three  months'  limit 
under  the  Highway  Act  applies  to  local  authori-  ■ 
ties  for  acts  done  by  them  as  surveyors  of 
highways.  Qraham  y.  NewcatHe  Corporation, 
62  L.  J.,  Q.  B.  315 ;  [1893]  1  Q.  B.  643  ;  69 
L.  T.  6. 

In  an  action  against  a  corporation  for  negli- 
gence, as  surveyors  of  highways,  commenced 
more  than  three,  but  less  than  six,  months  after 
the  cause  of  action  accrued  : — Held,  that  the  de- 
fendants were  entitled  to  rely  on  the  limitation  of 
three  months  provided  by  5  &  6  Will.  4,  c.  50,  and 
therefore  that  the  action  could  not  be  maintained. 
Taylor  v.  MeUham  Local  Board  (infra)  dis- 
tinguished. Burton  v.  SaXford  Corporation,  52 
L.  J.,  Q.  B.  668  ;  11  Q.  B.  D.  286  ;  49  L.  T.  43. 

H.,  late  in  the  evening,  was  crossing  a  bridge, 
from  which  the  handrail  had  fallen  into  ttie 
brook  below.  He  stretched  out  his  hand  to  hold 
it,  believing  it  to  be  in  its  usual  place,  fell  over 
the  bridge,  and  sustained  injuries  for  which  he 
sued  the  highway  board  in  the  county  court. 
Notice  that  the  rail  was  unsafe  had  previously 
been  given  to  the  board,  and  it  was  repaired  by 
them  a  few  days  after.  The  county  court  judge 
nonsuited  the  plaintiff  on  the  ground  that  the 
action  was  not  brought  within  three  months, 
according  to  the  Highway  Act,  1835  (5  &  6 
Will.  4,  c  50),  s.  109 :— Held,  that  this  omission  to 
repair  was  something  done  in  pursuance  or  under 
the  authority  of  that  act,  and  that  the  county 
court  judge  was  right.  Holland  v.  Northwich 
Highway  Board,  34  L.  T.  137. 

11  ft  12  Vict.  e.  68,  i.  189.]— By  s.  109 

of  the  Highway  Act  (5  &  6  WilL  4,  c.  50),  no 
action  is  to  be  brought  against  any  person  for 
anything  done  under  that  act  after  Uiree  months 
after  the  fact  committed,  for  which  such  action 
was  brought.  The  Public  Health  Act,  1848  (11 
&  12  Vict.  c.  63),  8.  117,  constitutes  the  local 
board  of  health  surveyor  of  highways  with  all  the 
powers  of  any  such  surveyor  in  England ;  and  by 
s,  139,  every  action  against  any  inspector,  or  any 
person  acting  under  the  general  board  of  health, 
or  the  officer  of  health,  clerk,  surveyor,  inspector 
of  nuisances,  or  the  officer  acting '  under  the 
direction  of  the  local  board,  for  anything  done 
under  the  provisions  of  that  act,  is  to  be  commenced 
within  six  months  after  the  accrtial  of  the  cause 
of  action,  and  not  afterwards  : — Held,  that  an 
action  of  trespass  against  a  local  board  of  health 
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for  an  act  done  by  the  board  as  surveyor  of 
highways,  which  was  commenced  less  than  six 
months,  though  more  than  three  months  after 
the  allied  trespass,  was  not  too  late.  Taylor  v. 
MeUham  Local  Board,  47  L.  J.,  C.  P.  12. 

88  ft  28  Viot.  0.  48,  •.  1— Aotion  against 
Guardians.] — ^No  aption  or  other  proceeding  can 
be  maintained  against  the  guardians  of  a  union 
or  a  parish  for  any  debt,  claim  or  demand  due 
from  them  unless  such  action  is  commenced 
within  the  half-year  in  which  the  same  shall 
have  been  incurred  or  become  due,  or  within 
three  months  after  the  expiration  of  such  half- 
year,  or  unless  the  time  has  been  extended  by 
the  Poor  Law  Board,  under  22  &  23  Vict.  c.  49, 
6.  1.  Baiter  y.  BilUrieay  Union  OuardiaTU,  2 
H.  &  C.  642  ;  33  L.  J.,  M.  C.  40  ;  9  Jur.  (N.B.) 
1201 ;  9  L.  T.  486  ;  13  W.  R.  11.  Reg.  v.  Stepney 
Union,  43  L.  J.,  M.  C.  145  ;  L.  B.  9  Q.  B.  383  ; 
30  L.  T.  808. 

The  limit  of  time  for  payment  of  debts  by 
guardians  under  22  &  23  Vict.  c.  49,  s.  1,  is  not 
applicable  to  debts  contracted  by  them  when 
acting  as  rural  sanitary  authority  under  s.  9  of 
the  Public  Health  Act,  1876.  Dearie  v.  Petert- 
field  Union,  57  L.  J.,  Q.  B.  640  ;  21  Q.  B.  D.  447  ; 
60  L.  T.  85  ;  37  W.  R.  118. 

Leeds  ImproYoment  Aot,  1877,  s.  86.] — A 
private  act  provided  that  summary  proceedings 
oefore  justices  for  the  recovery  of  expenses  must  be 
brought  within  a  year  : — Held,  that  the  limitation 
did  not  apply  to  an  action  of  debt  in  the  county 
court  for  the  expenses.  Leeds  v.  EobshaWf  51 
J.  P.  441. 

26  ft  86  Viet.  o.  102,  s.  107.]— A  summons  for 
laying  out  a  new  street  of  less  than  the  required 
width  must  be  brought  within  six  months  of 
notice  being  given  to  the  district  surveyor  of  the 
intended  work,  such  notice,  though  not  com- 
municated to  the  board,  being  discovery  by  the 
board  within  25  &  26  Vict.  c.  102,  s.  107.  Metro- 
politan  Board  of  Works  v.  Lathey,  49  J.  P.  245. 

18  Geo.  8,  0.  78,  i.  81.1— Though  the  13  Geo.  3, 
c.  78,  s.  81,  directed  that  actions  against  any 
persons  for  anything  done  or  acted  in  pursuance 
thereof  should  be  commenced  within  three 
calendar  months  after  the  fact  committed,  and 
not  afterwards  ;  yet  if  surveyors  of  highways,  in 
the  execution  of  their  office,  undermined  a  wall 
adjoining  to  the  highway,  which  did  not  fall  till 
more  than  three  months  afterwai-ds,  they  were 
subject  to  an  action  on  the  case  for  the  conse- 
quential injury  within  three  months  after  the 
falling  of  the  wall.  Roberts  v.  Read,  16  £ast, 
215  ;  14  R.  R.  335. 

An  action  against  a  surveyor  of  highways  for 
adding  a  portion  of  a  close  to  the  public  road  must 
be  brought  within  three  months  from  there  being  a 
complete  separation  between  the  part  of  the  close 
taken  and  the  residue,  the  fact  being  then  com- 
mitted within  13  Geo.  3,  c  78,  s.  81.  It  is  not 
sufficient  to  shew  that  the  separating  wall  was 
raised  and  finished  within  the  three  months. 
Wordsworth  v.  Barley,  1  B.  &  Ad.  391 ;  9  L.  J. 
(0.8)  M.  G.  50. 

6   Geo.   4,  e.  16,  t.   44 — Aetions    against 

Assignees.] — Trover  may  be  brought  against  the 
assignees  of  a  bankrupt  after  the  expiration  of 
three  months  from  the  time  of  the  alleged  con- 
version, and,  therefore,  they  are  not  within  the 


protection  of  6  Geo.  4,  c.  16,  s.  44.    Cum 
V.  Payne,  2  M.  &  P.  429  ;  5  Bing.  270. 

Where  assignees  of  a  bankrupt  enteric 
premises  of  a  third  person  to  seize  goods  ^ 
were  the  property  of  the  bankrupt,  it  i 
necessary  that  an  action  should  be  brought  a^ 
them  within  three  months  after  the  &ct 
mitted  ;  the  act  of  the  assignees  not  being 
**  in  pursuance  of  the  statute,"  within  6  € 
c.  16,  s.  44.  Edge  v.  Parker,  8  B.  &  C.  61 
M.  &  Ry.  365  ;  7  L.  J.  (o.8.)  K.  B.  101. 

Loeal  DrainAge  Aet— Proteetion  of  Sunn 
— ^A  surveyor  under  a  local  drainage  act  ma] 
advantage  of  a  clause  limiting  the  commence 
of  actions  to  six  months  after  the  act  done,  ^ 
the  injury  happened  to  the  plaintiff  withi 
months  of  the  action  brought,  although  it 
not  appear  that  a  oompensation,  as  direct 
the  statute  for  the  act  complained  of,  ha£ 
made,  or  a  certain  course  therein  spc 
pursued,  on  the  observance  of  which  on 
could  have  a  right  of  entry  on  the  lai 
others.  Boothby  v.  Morton,  7  Moore,  51 ;  3  B: 
239. 

A  local  improvement  act  enacted  that  a 
against  persons  proceeding  under  the  act 
be  brought  within  six  calendar  months  nex: 
the  matter  or  thing  done.  The  treasurei 
veyor  and  contractors  under  the  act  c 
sewer  near  the  plaintiff's  house,  in  conseq 
of  which  the  foundation  was  sunk  and  the 
were  cracked : — Held,  that  the  right  of  i 
was  limited  to  six  months  from  the  da 
cracks  were  occasioned.  Lloyd  v.  Wigt 
M.  &  P.  222 ;  6  Bing.  489  ;  8  L.  J.  (0.8.) 
161 ;  81  R.  R.  474. 

Aotion  fn  Besnlting  Damage.] — ^By  a  si 

it  was  provided  that  no  action  should  be  bi 
"after  six  calendar  months  after  the  cai 
such  action  should  have  arisen."  A  nu 
was  caused  on  the  2nd  April,  and  con 
until  the  2nd  July,  and  the  jury  gave  da 
at  the  rate  of  lOZ.  per  month  ;  the  actio 
not  commenced  until  the  30th  December  :— 
that  damages  for  two  days  only  could  be  recc 
the  action  being  brought  too  late  to  susts 
previous  damage.  Wilks  v.  Hunger/ord  I 
Co.,  2  Soott,  446  ;  2  Bing.  (N.o.)  281  ;  1  B 
281  ;  5L.  J.,C.P.  23. 

Where  a  statute  limits  the  period  vrithin 
an  action  is  to  be  brought  for  an  act  dt 
committed,  if  the  cause  of  action  is  a  sin^ 
or  one  which  amounts  to  a  trespass  (excc{ 
a  continuing  trespass),  the  action  must  be  b 
within  the  prescribed  period  after  the 
doing  of  the  thing  complained  of  ;  but 
cause  of  action  is  not  the  doing  of  the  thii 
the  resulting  of  damage  only,  the  period  o 
tation  is  to  be  computed  from  the  time 
the  party  sustained  the  injury.  Whitefu 
Fellowes,  10  C.  B.  (n.8.)  765 ;  30  L.  J., 
306  ;  4  L.  T.  177  ;  9  W.  R.  557. 

By  a  private  act  it  was  enacted,  that  f 
pany  should  be  sued  within  "six  ca 
months  after  the  fact  committed  *' : — Hel< 
the  limitation  ran  from  the  time  of  the 
quential  injury  happening,  and  not  fro 
doing  of  the  act  which  caused  that  conseqi 
injury ;  the  act  itself  not  being  torti< 
injurious,  except  from  those  consequences 
occurred  some  time  after.  Oillon  v.  Bodd 
1  Gar.  &  P.  541  ;  R.  &  M.  161. 

A.  was  mortgagee  from  B.  of  leaseholc 
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mines  and  barges.  B.  afterwards  demised  the 
mines,  and  assigned  the  barges  to  C. : — Held, 
that  A.  might  briag  trover  against  a  canal  com- 
pany, who  tortiou^y  seized  and  sold  the  barges 
and  part  of  the  produce  of  the  mines  for  tolls 
claimed  to  be  due.  Held,  also,  that  no  injury 
resulted  to  A.  until  the  sale  ;  and  that  therefore 
^n  action  brought  within  six  months  of  the  sale, 
bat  more  than  six  months  after  the  seizure,  was 
not  barred  by  a  clause  in  the  canal  act,  limiting 
the  oommenoement  of  actions  for  anything  done 
in  pursuance  of  that  act  to  within  six  months 
after  the  &ct  committed.  Frazer  y.  Sioanaea 
Canal  Co,,  8  N.  &  M.  391 ;  1  A.  &  E.  354 ;  8 
Ia  J.,  K.  B.  153. 

And  see  OaUey  y.  Kensington  Oanal  Cb,,  and 
Jenkins  y.   Cboke,  coL  71  ;  and  Blakemore  y. 
Glamorganthire  Canal  Co.^  coL  70. 

Aeemal  of  Cause  of  Aotion — Publio  Health 
Aet,  1875,  s.  964— %Aotion  against  Local  Board 
ilBT  Subndenoe  by  Sxeavation  —Within  Six 
Xonths  of  Bamago,  not  of  Exoavation.] — See 
'Cruwtbie  y.  Wallind  Local  Board,  coL  15. 

5  ft  6  Tiet.  0.  97,  s.  5 — ^Local  and  Personal 
Aet,  What  if.] — ^An  act  which  was  printed  as  a 
Jocal  and  personal  act,  and  containing  a .  clause 
enacting  toat  it  should  be  deemed  a  public  act, 
and  judicially  noticed  as  such,  gave  jurisdiction 
to  the  commissioners  appointed  under  it  over 
•<lebts  wheresoever  contracted,  and  any  person 
might  sue  in  this  court,  if  the  defendant 
liappened  to  be  in  any  of  the  places  named  in 
the  act : — Held,  a  public  local  and  personal  act, 
within  5  &  6  Vict.  c.  97,  s.  5.  (A'cJt  v.  Cent, 
1  D.  ft  L.  413  ;  12  M.  ft  W.284  ;  13  L.  J.,  Ex.24. 

But  the  Metropolitan  Police  Acts  (2  ft  3  Vict. 
«.  47 ;  2  ft  3  Vict.  c.  71  ;  and  8  ft  4  Vict.  c.  84) 
are  not.  Bamett  v.  Cow,  2  New  Sess.  Cas.  487  ; 
B  Q.  B.  617  ;  16  L.  J.,  M.  C.  27  ;  11  Jur.  118. 

Harbour  Acts.] — The  Bamsgate  Harbour 


Acts  (32  Geo.  3,  c.  Ixxiv.,  and  55  Geo.  3,  c.  Ixxxiv.) 
are  acts  of  a  local  and  personal  nature.  Shep- 
herd v.  Sharp,  1  H.  ft  N.  115  ;  25  L.  J.,  Ex.264  ; 
2  Jur.  Cn.8.)  617  ;  4  W.  R.  570— Ex.  Ch.  S.  P., 
Jioore  Y.  Slifpherd,  10  Ex.  424  ;  24  L.  J.,  Ex.  28. 

55  Goo.  8,  0.  51,  s.  28— Bating  Aet— 


Diitresi  Warrant  by  Justices.]— The  8  ft  9  Vict. 
c  21,  empowers  justices  of  the  county  of  Lan- 
•caster  to  make  rates  on  the  division  of  Manchester 
for  the  purposes  of  the  act;  and  s.  21  enacts, 
that  all  the  provisions  of  any  subsisting  act, 
relating  to  the  enforcing  of  county  rates,  shall 
be  taken  to  apply  to  rates  made  under  this  act. 
The  56  Geo.  3,  c.  51  (a  County  Rate  Act),  by 
8. 23,  enacted,  that  all  actions  against  any  person, 
for  anything  done  by  virtue  of  that  act,  should 
ibe  brought  within  three  months  after  the  fact 
•committed : — Held,  that  an  action  against  the 
Justices,  for  issuing  a  warrfint  of  distress  against 
the  goods  of  an  overseer  for  not  collecting  and 
paying  over  a  rate  made  under  8  ft  9  Vict.  c.  21, 
•ought  to  have  been  brought  within  three  months, 
as  s.  21  of  the  latter  act  incorporated  s.  23  of  66 
Geo.  3,  c.  61.  Boden  v.  Smith,  18  L.  J.,  C.  P. 
a21  ;  13  Jur.  428. 

Held,  also,  that  even  supposing  the  8  ft  9  Vict. 
-c.  21,  to  be  a  local  act,  it  repealed  the  6  ft  6  Vict. 
<c.  97,  so  far  as  regarded  the  period  of  limitation 
tor  bringing  this  action.    lb. 

Whether  Thing  done  in  Execution  of  Powers 
;giT«n  by  Act— Abstraction  ofWatcr— Continuing 


Damage.] — A.,  who  was  entitled  by  an  act  of 
parliament  to  all  the  surplus  water  and  such  as 
was  not  necessary  for  the  purposes  of  a  canal, 
brought  an  action  against  the  canal  company 
for  an  illegal  abstraction  of  water,  and  alleged 
in  his  declaration  continuing  acts  of  commission 
and  omission  from  an  antecedent  period,  by 
which  he  was  deprived  of  the  water  for  nine 
weeks  in  1825,  and  for  seventeen  weeks  in  1826 : 
— Held,  that  the  company  was  within  the  protec- 
tion of  the  limitation  clause  of  the  30  Geo.  c.  82, 
8. 79,  which  enacts,  that  any  action  for  anything 
done  in  pursuance  of  the  act  shall  be  brought 
within  six  calendar  months  next  after  the  &ct 
committed,  unless  there  was  a  continuation  of 
damage ;  and  also,  that  there  was  no  continua* 
tion  of  damage,  inasmuch  as  there  was  a  cessation 
of  injury,  although  the  cause  from  which  the 
injury  proceeded  was  continuing.  Blakemore  v. 
ClarMyrganshire  Canal  Co,,  3  Y.  ft  J.  60. 

Where  a  canal  company  was  empowered  to 
supply  the  canal  with  water  from  all  streams 
whatsoever  within  the  distance  of  2,000  yards, 
except  as  thereinafter  mentioned,  with  a  proviso 
that  nothing  should  extend  to  authorise  them 
to  take  water  from  certain  specified  streams, 
between  10th  June  and  10th  September,  except 
only  that,  if  one  of  those  streams  should  over- 
flow,  the  same  might  be  taken  into  the  canal  so 
long  as  such  overflowing  should  continue,  and 
that  all  actions  should  be  brought  for  anything 
to  be  done  in  pursuance  of  the  act,  or  in  the 
execution  of  the  powers  and  authorities  before 
given,  within  six  calendar  months  after  the  fact 
committed;  or,  in  case  of  a  continuation  of 
damages,  within  three  calendar  months  after  the 
committing  such  damages  should  have  ceased : — 
Held,  that  the  taking  and  continuing  to  take  the 
water  by  the  company  from  one  of  the  specified 
streams,  during  the  prohibited  times,  might, 
nevertheless,  be  so  far  a  thing  done  in  execution 
of  the  powers  and  authorities  given  them  by  the 
act,  as  to  entitle  the  company  to  the  protection 
of  the  act  as  to  the  time  of  commencing  the 
action  against  them.  6aJ)y  v.  WiU*  and  Berks 
Canal  Co,,  3  M.  ft  S.  580. 

Dock  Company— Improper  Directions  of 

Dock  Xastcr.J — ^An  act  authorised  a  company  to 
make  and  maintain  docks,  and  to  appoint  a  dock 
master,  who  should  have  power  to  direct  the 
mooring,  unmooring,  moving  and  removing  of 
all  vessels  into  or  in  the  docks,  and  should  have 
control  over  the  space  of  100  yards  from  the 
entrance  into  the  docks,  so  far  as  related  to  the 
transporting  of  vessels  in  and  oat ;  the  company 
to  be  sued  in  the  name  of  their  treasurer ;  and 
every  action  brought  against  any  person  for 
anything  done  in  pursuance  of  the  act,  to  be 
commenced  within  six  calendar  months  after 
the  fact  committed.  In  an  action  brought 
against  the  treasurer  for  damage  done  to  a  vessel 
by  means  of  improper  directions  given  by  the 
dock  master  in  transporting  her  into  the  docks  : 
— Held,  that  giving  such  directions  was  a  thing 
done  in  pursuance  of  the  act,  and  that  the  action 
should  have  been  commenced  within  six  calendar 
months  after  those  directions  were  given.  Smith 
V.  Shaw,  5  M.  ft  Ry.  226 ;  10  B.  ft  C.  277  ;  8  L.  J. 
(0.8.)  K.  B.  111. 

Taking  of  Land.] — By  acts  of  parliament 


enabling  a  company  to  make  and  maintain  a  canal 
navigation,  and  to  take  lands  for  that  purpose, 
making  satisfaction,  it  was  provided,  diat  the 
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company  should  not  take  any  garden  ground 
without  the  consent  of  the  owners  andoccapiers, 
and  that  any  action  to  be  brought  for  anything 
donO  in  pursuance  of  those  acts  should  be  com- 
menced within  six  calendar  months  next  after 
the  facts  should  have  been  committed ;  or,  if 
there  should  be  a  continuance  of  damage,  then 
within  six  calendar  months  next  after  the  com- 
mitting of  such  damage  should  have  ceased. 
The  company,  wishing  to  take  garden  g^und 
for  the  purpose  of  sktping  the  banks  of  the 
canal,  told  the  occupier,  a  tenant,  that  they  had 
obtained  the  consent  of  the  o^vner's  agent,  with- 
out which  the  tenant  would  not  have  given  them 
permission ;  but  the  statement  was  not  true. 
They  then  paid  him  a  sum  which  he  demanded 
on  account  of  a  former  transaction,  after  which 
they  entered  and  sloped  away  the  ground.  The 
Innd  in  consequence  was  thenceforth  overflowed 
by  the  Thames  at  every  high  tide.  For  this 
damage  the  landlord  sued  the  company,  but  not 
bcfoi-c  more  than  six  calendar  months  after  the 
ground  was  taken  and  the  tide  let  in : — Held, 
tliat  the  injury  was  one  for  which  an  action 
should  have  been  brought  within  six  calendar 
months  after  the  taking  away  of  the  land ;  and 
that  the  company  was  within  the  protection  of 
the  limiting  clause,  inasmuch  as  the  act  com- 
plained of  was  really  done  for  the  purpose 
contemplated  by  the  statutes,  though  in  the 
prosecution  of  that  purpose  the  company  had 
been  guilty  of  a  misrepresentation  amounting  to 
bad  faith  towards  the  occupier.  Oakley  QLord) 
V.  X&fuington  Canal  Co,^  6  £.  &  Ad.  138  ;  2  L.  J., 
K.  B.  208. 

DiatreM  finr  Tolls.] — A  canal  company 

was  authorised  by  statute  to  demand  and  sue  for 
t<^  upon  the  carriage  of  goods,  and  to  distrain 
any  carriage  or  goods  in  respect  of  which  such 
tolls  ought  to  be  paid,  and  to  detain  the  same 
until  payment  made  of  such  tolls  and  of  all 
arrears  of  the  same  due  from  the  owner  of  such 
carriage  or  goods  ;  and  in  case  such  distress 
should  not  be  redeemed  within  five  days,  to 
appraise  and  sell  the  same,  as  in  the  case  of  a 
distress  for  rent ;  they  were  not  expressly 
authorised  to  levy  any  toll  upon  carriages.  The 
statute  enacted,  that  any  action  brought  for 
anything  done  in  pursuance  of  the  act,  or  in 
execution  of  the  powera  and  authorities  granted 
by  it,  should  be  brought  within  six  calendar 
months  next  after  the  fact  committed  : — Held, 
first,  that  a  distress  for  nonpayment  of  tolls  was 
a  thing  done  in  pursuance  of  the  act.  Jenkitu  v. 
Cooke,  1  A.  &  E.  872. 

Held,  secondly,  that  where  the  owner  of  trams 
let  them  to  a  third  person,  and  during  such 
letting  they  were  illegally  distrained  for  arrears 
due  from  the  person  hiring,  while  not  carrying 
such  person's  goods,  and  afterwards  sold,  such 
owner  might  sue  within  six  months  from  the 
time  of  sale  on  a  count  complaining  of  injury 
done  to  his  reversionary  interest  by  the  seizure 
and  sole.  lb.  S.  P.,  Collint  v.  Roee^  6  M.  &  W. 
194  ;  8  L.  J.,  Ex.  273. 

Aotioni  against  Jnttieet  of  the  Peace — 8  ft  8 
Vict.  c.  71,  t.  53—10  Geo.  4,  o.  44,' t.  41— Three 
Xonthi'  Limitation— When  Allowed.]— A  com- 
plaint having  been  made  against  a  pawnbroker 
before  a  police  magistrate,  appointed  under  2  &  3 
Vict.  c.  71,  the  pawnbroker  called  his  assistant  as 
a  witness,  and  he  was  sworn  and  examined 
before  the  magistrate,  who  cautioned  him  against 


committing  perjury.  The  case  was  subseq 
dismissed  from  want  of  jurisdiction  in  the 
trate ;  but  he,  being  dissatisfied  with  the  m 
of  the  assistant,  ordered  him  to  be  detainee 
out  any  complaint  being  made,  and  afte 
took  bail  for  his  appearance,  as  on  a  chi 
perjury,  upon  a  subsequent  day.  Upon  tt 
the  parties  attended,  and  the  charge  of  { 
was  gone  into,  and  the  magistrate  subseq 
took  the  leoognizance  of  the  assistant  1 
appearance  to  answer  an  indictment  for  p 
A  bill  was  preferred,  but  returned  not 
The  assistant  afterwards  brought  an  acti 
trespass  and  false  imprisonment  agaim 
magistrate.  The  action  was  not  comi 
until  more  than  three  months  after  the  o 
sion  of  the  allied  trespass,  but  with 
months  : — Held,  that  the  magistrate  was  e 
to  the  statutory  protection  of  s.  53  (rep 
which  limits  the  time  for  commencing  the 
to  three  months  after  the  fact  committc 
that  therefore  the  action  was  too  late. 
dine  v.  Grove,  3  G.  &  D.  210 ;  3  Q.  B.  9 
L.  J.,  M.  C.  10 ;  7  Jur.  36. 

In  Xetropolii.]— The  time  limit 

bringing  actions  against  justices  of  a  metro 
police  district,  in  respect  of  a  conviction 
2  &  3  Vict.  c.  47,  s.  18,  made  in  exercise 
jurisdiction  given  them  by  8  &  4  Vict.  c.  I 
is  three  calendar  months,  the  period  pre 
by  2  dc  3  Vict.  c.  71,  s.  63,  and  not  six  a 
months,  the  period  given  by  10  Geo.  4, 
s.  41.  BarneU  v.  Cox,  9  Q.  B.  617 ;  ! 
Sess.  Cas.  486 ;  16  L.  J.,  M.  C.  27  ;  11  Jm 

11  ft  12  Tiot.  c.  44,  t.  8— Six  1 


Limitation.] — ^A  magistrate  is  liable  to 
in  an  action  for  sucm  part  of  an  impris< 
suffered  under  his  warrant,  as  was  witl 
calendar  months  before  the  action  conu 
against  him.    Maeeey  v.  Johmon,  12  East 

An  action  brought  within  six  months  al 
end  of  a  long  imprisonment  by  a  justice 
rant  is  sufficient.  Piokeregill  v.  Palmet 
N.  P.  24. 

In  an  action  against  a  justice  of  the 
for  false  imprisonment,  it  appeared  tb 
plaintiff  was  discharged  from  prison  on  tl 
December,  and  the  writ  issued  on  the  '. 
June : — Held,  that  the  action  was  comme] 
time.  Hardy  y.  Byle,  9  B.  &  C.  603  ;  4  ] 
295  ;  7  L.  J.  (O.S.)  M.  C.  118. 

In  an  action  against  magistrates  for 
done  by  them  ex  officio,  the  plaintiff  mm 
at  nisi  prius  that  he  proceeded  upon  a  wi 
out  within  six  months  after  notice  to  t 
the  action,  although  there  is  a  continidn] 
of  action  ;  and  therefore  he  must  shew  a 
and  a  continuance  of  the  first  writ,  if  the 
is  out  of  the  time  fixed  by  the  notice. 
V.  FournieTf  14  East,  491. 

Aetioni  against  Conatabloi— 84  Geo.  2 
i.  8-~8ix  Xonths'  LimiUtion— In  what 
— ^A  constable  who  does  an  act  bonA  fide, 
ing  to  do  his  duty,  is  within  the  protectio 
Geo.  2,  c.  44,  s.  8  (repealed).  Golden  v.  L 
4  Ex.  445 ;  7  D.  &  L.  194 ;  19  L.  J.,  Ex 
Jur.  989. 

A  constable,  acting  bonft  fide  under  a  ^ 
commanding  him  to  take  the  goods  of  one 
and  by  mistake  taking  those  of  another, 
tected,  and,  therefore,  an  action  must  be  I 
against  him  within  six  calendar  months, 
v.  Williamt,  3  B.  &  Aid.  330  ;  22  K.  R.  41 
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60,  where  constables  were  directed  under  a 
warrant  to  search  a  house  for  black  cloth,  and 
took  cloths  of  another  description,  and  carried 
them  before  a  magistrate,  refusing  at  the  time 
they  took  them  to  tell  the  owner  of  the  house 
«earcheil  whether  they  had  any  warrant  or  not : 
— Hel<l,  within  the  protection  of  the  statute,  and 
that  an  action  against  them  ought  to  have  been 
commenced  within  six  calendar  months.  Smith 
▼.  WiU$&ire,  5  Moore,  322 ;  2  Br.  &  B.  619 ;  23 
B.  R.  521. 

A  constable  acting  colore,  not  virtute,  officii, 
is  not  protected  from  actions  not  commenced 
within  six  months.  Aloock  y.  Andrews,  2  Esp. 
^2,  n. 

So,  if  he  acts  without  a  warrant  at  alL  PoiUe- 
ihwaite  y.  Gibton,  3  Esp.  226. 

It  seems  that  if  a  constable  acts  in  his  charac- 
ter as  such,  eyen  without  a  warrant,  he  is 
within  the  statute.  Field  y.  Croft,  5  Moore,  329, 
cited.    And  see  Oratei  y.  Arnold,  3  Camp.  242. 

A.  obtained  a  magistrate's  warrant  for  the 
apprehension  of  B.  upon  a  criminal  charge  which, 
on  the  hearing,  was  dismissed.  This  warrant  was 
directed  "  To  the  constable  of  D."  (a  parish  in 
the  county  of  W.).  A.  delivered  the  warrant  to 
a  county  constable  of  W.,  and  directed  him  to 
execute  it,  which  he  did : — Held,  that  the  warrant 
could  not  be  executed  by  any  other  constable 
than  by  a  constable  of  the  parish  of  D.,  and  con- 
sequently that  the  execution  of  it  by  the  county 
constable  was  ill^^  and  that  the  action  not 
having  been  brought  within  six  months  after  the 
commission  of  the  trespass,  the  constable  was 

Srotected.    Freegard  or  Treegard  y.  Bamee,  7 
Ix.  827 ;  21  L.  J.,  Ex.  320. 

63  Goo.  8,  e.  127,  i.  18— Distreis  for  Bates— 
Three  Xonths*  Limitation.] — Where  a  constable 
haying  a  magistrate's  warrant  of  distress  to  levy 
a  church  rate,  under  53  Geo.  3,  c.  127,  broke  the 
door  of  and  entered  the  plainti£rs  dwelling- 
house  : — Held,  that  although  he  thereby  exceeded 
his  authority,  yiet  that  no  action  could  be  main- 
tained after  the  expiration  of  three  calendar 
months.  Theobald  y.  Criehmore,  1  B.  &  Aid.  227  ; 
19  R.  R.  297. 

Under  53  Geo.  3,  c.  127,  s.  12  (repealed),  which 
requires  that  an  action  for  anything  done  in  pur- 
suance of  the  act  shall  be  commenced  within 
three  calendar  months  after  the  fact  committed, 
an  action  for  seizing,  taking  and  carrying  away 
and  distraining  and  selling  the  plaintifTs  goods, 
under  a  warrant  of  distress  for  arrears  of  ■  a 
church  rate,  may  be*  brought  within  three 
calendar  months  after  the  sale.  Chllins  v.  Rose, 
i»  M.  &  W.  194 ;  8  L.  J.,  Ex.  273. 

Sight  of  Ovenwor.] — ^An  overseer  of  the 

poor,  who  distrains  for  a  poor-rate  under  a  jus- 
tice's warrant,  is  an  officer  within  the  protection 
of  the  act.    Nvtting  v.  Jajckeon,  Bull.  ^.  P.  24. 

Aotfons  against  Offlpers  of  BzoiiO  —  7  ft  8 
Ooo.  4,  e.  68,  s.  116—28  Geo.  8,  e.  87,  s.  88— 8ei- 
saro  of  Vorfeited  eoods.]— By  7  A;  8  Geo.  4,  c.  53, 
8.  115,  an  action  cannot  be  maintained  against 
offioen  of  the  customs,  for  seizing  goods  as  for- 
feited by  the  revenue  laws,  unless  brought  within 
three  months  after  the  actual  seizure :  notwith- 
standing a  suit  is  instituted  in  the  Court  of 
Exchequer  for  the  condemnation  of  the  goods, 
which  is  depending  at  the  expiration  of  the 
three  months.  QodUng  v.  Ferrle,  2  H.  Bl.  14  ;  3 
R.  R.  339. 


Where  the  commander  of  one  of  the  king*^ 
armed  vessels  seized  a  vessel  and  cargo  at  sea, 
and  brought  them  into  the  next  port  on  sus- 
picion of  smuggling,  and  after  process  in  the 
Exchequer  the  owner  obtained  an  order  for  re- 
delivery, under  which  he  obtained  only  part  of 
the  goods  from  the  defendant ;  the  owner  could 
not  maintain  trover  for  the  remainder,  if  the 
action  was  brought  after  three  months  from  the 
original  seizure,  tliough  within  three  months 
from  the  order  for  redelivery.  Saunders  v. 
Saunders,  2  East,  254  ;  6  R.  R.*'424. 

Where  an  officer  in  the  preventive  service 
boarded  a  ship,  and  left  three  men  on  board, 
and  two  days  Afterwards  decided  on  seizing  her  ; 
and  the  owner  having  sued  him  for  such  seizure : 
— Held,  that  the  three  months  withfn  which  the 
action  should  have  been  commenced  under  28 
Geo.  3,  c.  37,  s.  28  (repealed),  must  be  computed 
from  the  day  of  boarding  the  vessel.  Crtwk  y. 
J^Tavish,  8  Moore,  265 ;  1  Bing.  167 ;  1  L.  J. 
(0.8.)  C.  P.  43. 


Penal  Actioni— 81  Elis.  e.  6,  §.  6.]— The  81 
Eliz.  c.  5,  s.  5,  includes  penal  actions  where  the 
penalty  is  given  to  a  common  informer  alone,  and 
therefore  he  must  sue  within  one  year,  after  the 
offence  committed.  Dyer  v.  Best,  4  H.  &  C. 
189  ;  35  L.  J.,  Ex.  105  ;  L.  R.  1  Ex.  152 ;  12 
Jur.  (K.8.)  142 ;  13  L.  T.  763 ;  14  W.  R.  386. 

•In  a  penal  action  the  plaintiff  is  at  liberty  to 
shew  the  action  commenced  within  a  year,  as  well 
after  as  before  the  objection  is  made  t^t  it  does 
not  appear  on  the  record.  Maugham  y.  Walker, 
Peake,  164 ;  5  Term  Rep.  98. 


Turnpike  Aet,  8  0eo.  4,  e.  186.]— The 


proviso  in  the  143rd  section  of-  the  Turnpike  Act 
(3  Geo.  4,  c.  .126)  is  not  confined  to  that  part  of 
the  section  which  immediately  precedes  it,  but 
extends  to  the  whole  matter  in  the  section  ;  and, 
therefore,  if  a  party  seeking  to  recover  the  penal- 
ties imposed  by  that  act  omits  to  commence  his 
action  within  the  prescribed  time,  he  is  not 
merely  barred  of  his  right  to  costs,  but  of  his 
right  of  action  altogether.  Cohhett  v.  Warner, 
1  H.  &  N.  888 ;  26  L.  J.,  Ex.  ll~Ex.  Ch. 


8  ft  4  Will.  4,  0.  48,  i.  8— Aetion  by 


Offioer  of  Ctoldimithg'  Company.] — An  action  by 
an  officer  of  one  of  the  Company  of  Goldsmiths 
mentioned  in  7  &  8  Vict.  c.  22,  for  penalties  under 
s.  3  of  that  act,  is  not  an  action  by  a  common 
informer  within  31  Eliz.  c.  5,  nor  is  it  an  action 
by  a  "  party  grieved  "  within  3  &  4  Will.  4,  c.  42, 
s.  3,  and  consequently  can  be  brought  more  than 
two  years  after  the  cause  of  action  accrued. 
Robinson  v.  Currey,  50  L.  J.,  Q.  B.  561 ;  7  Q.  B.  D. 
465  ;  45  L.  T.  368  ;  30  W.  R.  39  ;  46  J.  P.  148— 
C.  A. 
See  further,  as  to  Penal  Actions,  coL  88. 

Railway  Aet — Obitmotion  of  Canal — 


Six  Xonthi'  Limitation  runs  firom  Obitmotion 
eeasing,  not  firom  Demand  of  Penalties.  ]->By  a 
railway  act  it  was  provided  that  no  action 
should  be  brought  against  any  person  for  any- 
thing done,  or  omitted  to  be  done,  in  pursuance 
of  the  act,  unless  such  action  should  be  com- 
menced within  six  months  next  after  the  act 
committed,  or  in  case  of  a  continuation  of 
damages,  then  within  six  months  next  after  the 
committing  such  damages  should  have  ceased. 
By  a  subsequent  act  the  company  was  authorised 
to  altL-r  the  course  of  a  canal,  provided  that,  if, 
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in  the  execution  of  the  works,  the  canal  should 
be  obstructed,  the  company  should  pay  to  the 
proprietors  of  the  canal  102.  an  hour  as  liqui- 
dated damages  during  the  continuance  of  the 
obstruction,  and  in  default  of  payment  of  such 
sum  on  demand,  the  proprietors  might  recover 
the  same  in  an  action.  The  company  in  the  exe- 
cution of  their  works  obstructed  the  canal  in 
1840  and  June,  1841.  In  May,  1842,  the  pro- 
prietors of  the  canal  made  a  demand  on  the 
company  for  the  penalties  for  the  two  obstruc- 
tions, the  last  of  which  they  described  in  their 
demand  as  having  ceased  on  the  11th  June,  1841. 
In  June,  1842,  they  brought  an  action  for  the 
penalties :  -^  Held,  that  the  action  was  not 
brought  in  time,  as  the  limitation  of  six  months 
for  bringing  the  action  began  to  run  from  the 
ceasing  of  the  obstruction,  and  not  from  the 
demand  and  nonpayment  of  the  penalties. 
Keniiet  and  Aton  danal  Co,  y.  G,  W,  J2v.,  7 
Q.  B.  824 ;  4  Railw.  Cas.  90 ;  14  L.  J.,  Q.  B. 
326  ;  9  Jur.  788. 

Ittue  of  Writ  within  Time  limited  by  Aot 
■nAeient] — See  ParsoTU  y.  Xing,  coL  27. 

Claim  under  Allotment  Aet,  brought  within 
Time  specified  in  Aet,  mut,  on  Deat]^  of  Defen- 
dant, be  reyived  against  Heir  within  same 
Time.]— See  Knight  y.  Bate,  coL  302. 


VI.  APPLICATION  OF  STATUTES  IN 
PABTIGULAR  PROCEEDINGS. 

1.  In  Equity. 

See  Medlicottv.  O'Donel;  Hydey*  Price;  and 
Bond  Y.  Hophint,  col.  150. 

Courts  of  Equity  aet  either  in  Obedienee  or  by 
Analogy  to  Statute.! — Courts  of  equity,  though 
not  within  the  woras  of  the  Statute  of  Limita- 
tions (which  apply  to  particular  legal  remedies), 
are  within  the  spirit  and  meaning  of  them. 
Horenden  y.  Annetley  (Lord),  2  Sch.  &  Lef .  630  ; 
9  R.  R.  119. 

Courts  of  equity  act  not  by  analogy,  but  in 
obedience  to  the  Statute  of  Limitations.    Ih* 

Upon  all  legal  titles  and  legal  demands,  courts 
of  equity  are  l^und  by  the  Statute  of  Limitations. 
Ih, 

Though  the  21  Jac.  1,  c.  16,  does  not  apply  to 
any  equitable  demand,  equity  takes  the  same 
limitation  in  cases  analogous  to  those  at  law. 
Stachhov>se  y.  Bamston,  10  Yes.  466. 

Length  of  time  adopted  in  equity  by  analogy 
to  Statute  of  Limitations.  Sodle  y.  Healey,  1 
Yes.  &  B.  539  ;  6  Madd.  181 ;  22  R.  R.  270. 

See  also  Smith  y.  Clay,  3  Bro.  Ch.  C.  639,  n. ; 
and  Greaves,  In  re,  18  Ch.  D.  at  p.  554. 

Bequest  of  Share  of  Sum  advaneed  to 

Partnership — Bill  f6r  an  Aooonnt] — ^When  the 
remedy  in  equity  is  correspondent  t»  a  remedy  at 
law,  and  the  latter  is  subject  to  a  limitation  in 
point  of  time  by  the  Statute  of  Limitations 
through  being  included  within  the  words  of  the 
statute,  a  court  of  equity  there  acts  in  analogy  to 
the  statute,  and  adopts  the  enactment  of  the 
statute  as  its  own  rule  of  procedure.  But  if  any 
proceeding  in  equity  is  included  within  the  words 
of  the  statute,  there  a  court  of  equity,  like  a 
court  of  law,  acts  in  obedience  to  the  statute. 
XnoiP  Y.  Gye,  42  L.  J.,  Ch.  234 ;  L.  R.  6  H.  L. 
656. 


The  phrase  "  comprised  in  the  same  m 
in  the  19  &  20  Yict.  c.  97,  s.  9,  means  that 
haye  been  comprehended  in."    lb, 

T.  advanced  12,000^  to  G.  on  the  t 
partnership.    T.  made  a  will,  leaying  thii 
equally  between  E.  and  G.    T.  died  in  De 
1854,  before  old  CoYent  Garden  Thea( 
burned  down,  which  event  took  place  in 
1856.    There  had  been  before  Decembe 
negotiations  between  G.  and  H.  to  allow 
use  of  Her  Majesty's  Theatre ;  but  thoup^ 
(part  of  T.'s  12,000/.)  had  been  paid  to  H 
these  negotiations,  he  had  never  perfon 
contract.    G.  finally  brought  an  action 
H.,  and  recoyered  judgment  for  5,0002.,  b 
mately  (after  the  death  of  T.,  yet  wit 
years  of  the  date  of  a  bill  filed  by  K., 
account)  consented  to  accept  2,500Z.  as 
promise.     E.,  in  December,   1864,  filed 
against  G.  for  an  account  of  profits  in  tb 
nership  with  T.,  and  what  was  due  to 
respect  thereof  under  T/s  will : — Held,  t 
rignt  under  T.*s  will  began  in  Decembei 
and  was  barred  in  equity  by  analogy 
Statute  of  Limitations,  the  bill  not  hayiii 
filed  till  1864.    lb. 

Held,  also,  that  the  surviving  partner  no 
a  trustee  for  the  executors  of  his  deceased  p 
the  payment  of  the  2,500Z.  from  H.  witl 
years  from  filing  the  bill  did  not  take  the  c 
of  the  statute.    lb, 

Claim  by  Guitomer  againit  Banki 

an  Aooonnt.] — In  the  case  of  a  legal  den 
court  of  eqmty  acts  in  obedience,  and  not  i 
by  analogy,  to  the  Statute  of  Limitatioi 
banking  firm  who,  on  opening  an  account 
customer,  had  agreed  to  allow  him  intere 
per  cent,  on  the  balances  which  should  froi 
to  time  be  standing  to  his  credit,  set  i 
Statute  of  Limitations  as  a  defence  to  a  bi 
against  them  by  the  customer  for  an  ac 
The  account  as  it  stood  in  the  bankers 
showed  a  considerable  balance  due  to  the  pL 
but  there  being  no  item  in  it,  or  evidence 
transaction  connected  with  it,  of  a  date  ' 
six  years  prior  to  the  filing  of  the  bill,  n< 
suggestion  in  the  bill  that  the  banken 
bound,  by  the  agreement  or  otherwise,  U 
actually  entered  the  interest  as  it  became 
the  credit  of  the  customer  in  the  account,  < 
they  had  omitted  so  to  do  with  a  frau 
intent,  the  defence  was  allowed  to  prevail. 
V.  mil,  1  Ph.  399  ;  8  Jur.  347.  Aflarmed, ! 
Cas.  28. 

Claim  Ibr   an  Aooonnt  of  Coal  wren 

taken.] — ^When  by  underground  working  a 
had  taken  the  coal  of  his  neighbour,  a  cc 
equity  limited  the  account  to  six  years,  1 
timated  that  the  amount  wrongfully  abet 
being  proved,  the  onus  of  proof  would  lie 
wrongdoer  to  shew  that  it  was  not  taken 
six  years.    Bean  v.  Thtoaite,  21  Beav.  621 

Restraining  Befuidant  firom  pleading  fl 
at  Law.] — A  woman,  at  the  time  of  her  ma 
was  indebted  on  two  promissory  notes, 
the  marriage  the  husband  gave  his  bond  1 
amount  to  the  creditor,  who  thereupon  deJ 
up  the  notes.  The  bond  having  be^  put  i 
the  husband  pleaded  his  infancy  at  the  t: 
giying  the  bond.  On  a  bill  filed  in  this  co 
relief,  the  court  ordered  the  notes  to  be  re' 
to  the  plaintiff  with  directions  that  the  def < 
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should  not  plead  Statute  of  Limitations  to  any 
action  the  plaintiff  should  bring  on  the  notes  or 
anj  other  plea,  which  the  defendant  could  not 
have  pleaded  at  the  time  the  bond  was  given ; 
but  this  court  will  not  order  the  immediate  pay- 
ment of  the  money.  Clarke  v.  Cobley,  2  Cox, 
173;  2R.B.  25. 


Where  Statute  attaehed  after  Bill  filed,  In- 
juaetioii  against  pleading  it  at  Law.]  — See 
Sirdejield  v.  Price,  col.  32. 

Time  begins  to  mn  against  Belief  from  Kis- 
take  from  its  Disooverj.] — See  Brooksbank  v. 
Smith,  coL  20. 

Time  eeases  to  mn  on  filing  Bill.] — SeeTTrio^aw 
V.  Vise,  coL  32. 

Tftldng  out  Writ  in  Common  Pleas  not  snA- 
oisBt  to  keep  alive  Debt  in  Chanoerj.] — See 
^evet  V.  Maihy,  coL  32. 

Express  Tmsts.]  —  See  MeDonneil  y.  White, 
col.  42. 

Statnte  does  not  mn  against  an  Szeeutor's 
Bight  to  an  Aeeonnt  in  Bqoitj.] — See  Smith  v. 
O*  Grady,  col  54. 

Agreement  by  ICarried  Woman  to  repay  Loan 
ont  of  Separate  Sstate— Debt  barred  in  Six  Tears 
by  Analogy  to  Statute.] — See  ffattings,  In  re, 
Jfallett  V.  Haetings,  coL  63. 

Administration  in  Bqnity  of  Deeeased  Debtor's 

Assets.] — See  Barton  v.  Tattereall,  col.  78. 

Where  Statnto  has  barred  Penalty*  Bight  to 
Proteetion  against  Diseorery  gone.] — See  Talbot 
T.  Smith,  and  Williams  v.  Farrington,  col.  88. 

B^nitable  Beplieation  to  Plea  of  Statute.]— 
See  Hunter  v.  Gibbons,  col.  123. 

Statate  a  Bar  in  Bqnity  to  Discovery  as  to 
orii^nal  Debt,  but  not  as  to  whether  any  snbse- 
^neiit  A€kiiowiedgment.>-See  Baillie  v.  Sib' 
bald,  col.  100  ;  Otrk  v.  Wilcock,  col.  148  ;  and 
Burdett  v.  Twysden,  coL  145. 

Hor  as  to  when  Debt  due.] — See  Afack- 

worth  V.  Cli/ton,  col.  148. 

Statute  cannot  be  pleaded  to  Action  for 
Spedfle  Performanee.] — See  Talmarsh  v.  Mvg- 
glerion,  ooL  151. 

Provisions  of  Statute  as  to  Arrears  of  Interest 
adopted  in  Equity.] — See  Hyde  v.  Price,  col. 
329. 


2.  Ih  Bankbuptot  awd  Winding-up  op 

Companies. 

Aetioiis  by  Bankmpt's  Assignees.]  —  Where 
the  statute  had  began  to  mn  against  a  petition- 
ing creditor's  debt,  before  the  commission  issued, 
it  shall  not  be  taken  advantage  of  by  a  third 
person  against  the  assignees.  QtLantoch  v. 
^lawd,  2  W.  BL  702  ;  5  Burr.  2628. 

A  debtor  to  a  banlrapt,  when  sued  by  his 
assignees,  cannot  set  up  the  statute  as  an  objec- 
tion to  the  petitioning  creditor's  debt.  Manor  v. 
Pyne,  2  Car.  &  P.  91  ;  3  Bing.  286  ;  11  Moore,  2  ; 
4  L  J.  (0.8.)  C.  P.  36 ;  28  B.  R.  625. 


To  an  action  by  the  assignees  of  on  insolvent 
debtor  to  recover  money  owing  to  him  before  his 
insolvency,  in  which  they  declared  that,  in  con- 
sideration of  the  money  being  due  to  the  insol- 
vent, the  defendant  promised  to  pay  it  to  them 
as  assignees,  it  is  a  bad  plea  to  say  *'  that  the 
cause  of  action  first  accrued  to  the  insolvent 
before  the  plaintiffs  became  assignees,  and  that 
six  years  had  elapsed  after  the  cause  of  action 
first  accrued  to  the  insolvent,  and  before  the  suing 
out  the  writ  of  the  plaintifb.*'  Kinder  v.  Paris, 
2  H.  BL  661. 

Bill  lies  by  assignee  for  account  and  delivery 
of  goods  pledged  by  the  bankrupt,  notwithstand- 
ing the  Statute  of  Limitations.  Xenip  v.  West- 
brooJt,  1  Ves.  278. 

A  motion  by  a  trustee  in  a  liquidation  that 
rents  of  property  of  the  debtor  received  by  N. 
should  be  paid  over  to  him,  notice  of  which  is 
given  more  than  six  years  after  the  rents  were 
received,  is  barred  by  the  statute.  Norton,  Eso 
parte,  Mansel,  In  re,  66  L.  T.  245. 

Claims  by  Creditors.] — ^The  statute  does  not 
attach  to  a  debt  proved  under  a  commission  or  a 
fiat  of  bankruptcy.  A  surviving  assignee  is, 
therefore,  liable  for  the  payment  of  dividends,  if 
his  co-assignee  ever  admitted  proof  of  the  debt, 
although  the  creditor  has  failed  to  apply  for  the 
dividends  for  many  years.  Healey,  tke  parte,  1 
Deac.  ac  C.  361.  Cf.  Clarhson,  Em  parte,  Clark- 
son,  In  re,  3  Mont  &  Ayr.  154  ;  and  Brunger  or 
Burgess,  Em  parte,  Tyrell,  Inre,  Mont,  k  Bli.  415 ; 
2  L.  J.,  Bk.  96. 

A  person  who  had  taken  the  benefit  of  the 
Insolvent  Act,  for  the  relief  of  insolvent  debtors, 
first  in  1814,  and  again  in  1823,  died  in  1826, 
leaving  assets  more  than  sufficient  for  the  pay- 
ment of  all  the  debts  which  he  had  •contracted 
subsequently  to  his  second  insolvency  : — Held, 
that  the  assets  ought  to  be  applied  in  payment, 
first,  of  those  subsequent  debts,  and,  secondly,  of 
the  debts  scheduled  under  the  second  insolvency, 
and  thirdly,  of  the  debts  scheduled  under  the  first 
insolvency  ;  that  a  court  of  equity  had  power  so 
to  administer  the  fund,  and  that  the  right  of  the 
creditors  to  that  relief  was  not  -affected  by  the 
Statute  of  Limitations.  Barton  v.  Tattersall,  1 
Buss.  &  M.  237  ;  Tarn.  378. 

The  25  Geo.  3,  c  165,  s.  64,  by  which  a  right 
was  reserved  to  creditors  to  obtain  payment  out  of 
the  future  effects  of  the  insolvent,  did  not  prevent 
the  operation  of  the  statute.  Brouyning  v. 
Pans,  5  M.  at  W.  117  ;  7  D.  P.  C.  398  ;  2H.  &  H. 
66  ;  8  L.  J.,  Ex,  222. 

A  debtor  executed  a  deed  of  inspectorship, 
which  was  intended  to  operate  under  the  Bank- 
ruptcy Act,  1861,  s.  192,  and  which  provided  for 
payment  of  the  debts  by  instalments,  and  the 
avoidance  of  the  deed  in  certain  contingencies, 
one  of  which  happened,  and  for  the  revivor  of 
the  debts  in  that  event,  deducting  dividends 
received  under  the  deed.  A  certain  creditor  was 
mentioned  as  such  in  one  of  the  schedules  to  the 
deed.  The  debt  of  this  creditor  was  also  men- 
tioned in  the  statutory  account  of  debts  of  the 
debtor,  which  was  verified  by  his  affidavit ;  and 
the  creditor  received  a  dividend  on  his  debt 
from  the  inspectors  under  the  inspectorship  : — 
Held,  that  the  debt,  being  otherwise  barred  by 
the  Statute  of  Limitations,  was  not,  by  any  of 
these  cireumstances,  taken  out  of  its  operation. 
Topping,  Ex  parte,  Levy,  In  re,  4  De  G.  J.  &  S. 
661 ;  34  L.  J.,  Bk.  44  ;  12  L.  T.  787  ;  13  W.  B. 
1026. 
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TtiutM  Aet,  1888,  i.  8.] — The  provisions 

of  8.  8  of  the  Trustee  Act,  1888,  haye  no  applica- 
tion to  a  tmstee  under  a  liquidation.  ChfrnUh, 
In  re,  65  L.  J.,  Q.  B.  106  ;  [1896]  1  Q.  B.  99 ;  73 
L.T.  602;  44W.  R.  161. 


Salft  of  SliarM  by  Bankmpt'i  AsiignM 
avoided  after  Fifteen  Tears.  1 — ^When  a  mining 
concern,  in  which  a  bankrupt  nad  more  than  one- 
third  of  the  shares,  was  wound  tip,  and  a  new 
company  formed,  who  paid  18,000^  as  the  pur- 
chase-money for  the  mine,  &c.,  which  sum  was 
to  be  applied  in  payment  of  the  debts  of  the  old 
coDCei-n  ;  and  the  property  of  the  new  company 
was  divided  into  fifty-four  shares,  of  whicn 
eleven  were  assigned  to  the  assignee  of  the 
bankrupt  for  himself  and  friends ;  and  of  these 
eleven,  four  were  purchased  by  the  trustees  of 
the  defendant,  then  a  minor,  and  the  purchase- 
money,  which  was  exactly  four  fifty-fourths  of 
the  18,000Z.,  was  paid  to  the  assignee : — Held,  on 
a  suit  by  a  new  assignee,  fifteen  years  afterwards, 
that  the  four  shares  were  to  be  considered  as  the 
property  of  the  bankrupt,  and  the  assignee  as 
the  agent  of  the  defendant  in  the  purchi^  and 
that  the  shares  still  belonged  to  the  bankrupt's 
estate,  and  an  account  of  profits  decreed.  Tktmer 
V.  Trelamntyt  12  Sim.  49  ;  10  L.  J.,  Ch.  249  ;  5 
Jur.  698. 

Aotion  for  Detinue  of  Title  Deeds  by  Afdgneet 
of;  against  Pnrohaien  from,  deoeased  Bank- 
rupt]—See  Plant  V.  CotterUl,  coL  14. 

Statute  does  not  mn  till  Oloie  of  Bankmptey 
against  Debt  disooyered  after  Adjudioation  to 
have  been  incurred  by  Prand.]— See  Crastley, 
In  re,  Munns  v.  Bum,  col.  20. 

Statute  does  not  run  after  Commenoement  of 
Bankruptcy.] — See  Rosm,  Kb  parte,  col.  33. 

Statute  does  not  run  against  Bight  of  Assignees 
to  recover  Dividends  paid  in  Error.] — See  Bolton, 
Ew  parte,  BaUlie,  In  re,  ooL  42. 

Statute  no  Bar  to  Proof  in  Case  of  Constructive 
Troit.] — See  Qowere,  Ex  parte,  coL  42. 

Statute  no. Bar  as  between  Solicitors  to  Bank- 
ruptcy Conunission  and  Creditors.] — See  Oovld, 
Ex  parte,  Roherteon,  In  re,  ooL  58. 

6  Geo.  4,  e.  16,  s.  44,  not  applicable  to  Actions 
for  Conversion  against  Assignees  of  Bankrupt.] 
— See  Carruthert  v.  Payne  ;  and  Eige  v.  Parker, 
col.  68. 

Statute  not  applicable  to  Bill  by  Assignee  for 
Administration  of  Bstate  of  Deoeased  Bankrupt.] 

— See  Byrne  v.  Byrne,  col.  84. 

Proof  on  Bill  given  fat  Debt  more  than  Six 
Tears  Old.]— See  WiUon,  Ex  parte,  Bentley,  In 
re,  col.  105. 

Payment  with  Intent  to  revive  Statute-barred 
Debt  not  a  firaudulent  Preference.] — See  Qaze, 
Ex  parte,  Lane,  In  re,  coL  131. 

Bunning  Account  between  Petitioner  in 
Bankruptcy  and  Debtor  sufficient  to  save  Peti- 
tioner's Debt.]— Sec  Peachey,  Ex  parte,  Seaber, 
In  rCf  col.  J  64. 


Statute  runs  in  Pavour  of  Agent  eon 
in  Possession  after  Bankruptcy  of  Mn 
Acknowledgment  of  Bankrupt  Mortgagor 
Inoperative.] — See  Marltwich  v.  Mardi 
col.  227. 

Statute  does  not  run  against  Asaig 
Bankruptcy  as  to  Property  omitted  firom 
rupt's  Schedule.]— See  Sturgu  v.  Maree,  c 

Ho  Abjudication  in  Bankruptcy  on  8 
barred  Judgment  Debt]— See  Tynte,  In 
214. 

Winding-up  of  Company  —  Statute  d< 
run  against  Creditors  after  Order  for 
company  was  ordered  to  be  wound. up  i 
ruaiy,  1865.  The  certificate  of  debts  and 
was  made  in  December, « 1870 ;  and  in  Js 
1871,  a  dividend  was  paid  on  the  debts  whi 
been  established.  In  March,  1871,  the  ho 
bills  of  exchange  to  a  large  amount,  whi 
been  accepted  by  the  company  and  had  1 
payable  in  Febnuiry,  1865,  gave  the  first 
of  his  claim  and  applied  for  leave  to  proi 
disturbing  previous  dividends  : — Hel^  t\ 
the  Companies  Act,  1862,  the  assets  are 
applicable  to  the  payment  of  all  liabilities 
company  subsisting  at  the  date  of  the  wi 
up  order ;  that  from  that  time  the  Stal 
Lmiitations  does  not  run  against  a-creditc 
that  the  claimants  were  entitled  to  pro^ 
disturbing  former  dividends.  General  2 
Stock  Of,,  In  re.  Joint  J^tpck  Discount  CoJ'e 
41  L,  J.,  Ch.  732  ;  L.  R.  7  Ch.  646  ;  27  L. 
20  W.  R.  762. 

Claia  of  Liquidator  against  Direc 

Payment  of  Dividends  out  of  OapitaL]  - 

directors  of  a  limited  company  for  several 
presented  to  the  general  meetings  of  sharefa 
roports  and  balance -sheets  in  which  v 
debts  known  by  the  directors  to  be  bad 
entered  as  assets,  so  that  an  apparent  proi 
shewn  though  in  fact-  there  was  none, 
shareholders,  relying  on  these  documents,  ] 
resolutions  declaring  dividends,  which  the 
tors  accordingly  paid.  An  order  having 
made  to  wind  up  the  company,  the  liqu 
applied,  under  s.  165  of  the  Companies  Act, 
for  an  order  on  the  directors  to  replac 
amount  of  dividends  thus  paid  out  of  capit 
Held,  that  the  claim  was  for  a  breach  of 
and  that  the  Statute  of  Limitations  could  i 
set  up.  ExcJiange  Batdting  Co.,  In  re,  Flit 
Caee,  52  L.  J.,  Ch.  217  ;  21  Ch.  D.  519  :  48 
86  ;  31  W.  R.  174— C.  A. 

Claim  against  Director  for  Misfea 

— When  Statute  begins  to  run — Disdosi 
Board  not  to  Company.] — ^An  application 
made  in  the  winding-up  of  a  company,  se 
to  recover  from  a  director  the  value  of  i 
allotted  to  him  under  circumstances  ^ 
amounted  to  a  misfeasance.  It  appeared 
the  transaction  in  question  had  been  di» 
at  a  board  meeting  of  the  directors  in  187; 
that  two  of  the  directors  then  present  had 

Eart  in  the  transaction  in  question,  and  the 
ad  received  shares  under  the  arrangemei 
Held,  that  disclosure  to  the  directors  cou]( 
under  these  circumstances,  be  considered  a 
closure  to  the  company,  and  that  the  < 
therefore,  was  not  barred  by  the  Statu 
Limitations.    Fitzroy  Bessemer  Steel  Co.,  . 
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tiO  L.  T.  144 ;  82  W.  R.  475— Kay,  J.    Com- 
promised an  appeal,  33  W.  B.  312— G.  A. 

Clmim  In  Winding-up.] — See   Hlggins,   JSx 
partSj  ooL  33. 

Statate  doM  not  run  agaimt,  after  onoe 

eanriad  in.]  —  See    Great   Western   JSxtenaion 
.Atmoiphertc  iZy.,  Wryght^s  Que,  col.  33. 

Claim  for  Cofti  by  Bolidtor  to  Company  layad 
4om  Statute  by  Undertaking  to  pay  off  Official  ( 
JCaaagar   in  Winding-up.]  —  See    Olaueeeter, 
.AJberfitwith  and  Central  By.,  In  re,  col.  144. 

liability  of  Tranf feror  of  Sbaroi  in  Winding- 
mp.] — See  Hareey,  Ex  parte,  col.  321. 


8.  Ik  Admikistbation  Aotions. 

See  aUo  ante,  A,  IV .  6  (coL  47),  and  post,  B,  II. 
11  (col.  232). 

Aa  to  Bigbt  of  Creditor!,  Besiduary  Legatees 
and  Oevlieei  to  let  up  Statute.]  —  Under  the 
common  decree  in  an  administration  suit,  a 
creditor  applied  to  prove  a  debt  which  was 
liarred  by  kpee  of  time,  and  the  executors 
refusing  to  interfere,  the  plaintiff,  a  residuary 
legatee,  insisted  on  setting  up  the  objection  of 
the  statute: — Held,  that  it  was  competent  for 
the  plaintiff,  or  any  other  party  interested  in  the 
fund,  to  take  advantage  of  the  statute  before  the 
master,  notwithstanding  the  refusal  of  the  execu- 
tors. Whether  the  master  himself  is  bound  to 
take  the  objection,  queere.  SIiewenY,  VanderJioret, 
I  Buss.  &  M.  347 ;  1  L.  J.  (0.8.)  Gh.  107.- 

In  taking  the  accounts  in  an  administration 
suit,  any  creditor  may  object  that  another  credi- 
tor's debt  is  barred  by  the  Statute  of  Limitations  ; 
but,  semble,  that  such  an  objection  cannot  be 
taken  to  the  debt,  which  is  the  foundation  of  the 
decree.     Fuller  v.  Jledman,  26  Beav.  614. 

A  residuary  legatee  may  set  up  the  Statute  of 
Limitations  as  against  the  creditors  in  an  adminis- 
tration suit,  though  the  executors  do  not  take 
the  objection.  Hoodie  v.  Banmeter,  4  Drew.  432 ; 
28  L.  J.,  Ch.  881 ;  6  Jur.  (».8.)  402 ;  7  W.  B.  278. 

Where  an  executor  has  not  in  the  pleadings 
set  up  the  Statute  of  Limitations  against  the 
plaintiff's  claim,  it  is  not  competent  for  a  credi- 
tor to  do  so  at  chambers  after  the  decree.  Adams 
T.  Wooer,  14  L.  T.  727. 

Where  an  executor  does  not  set  up  the  Statute 
of  Limitations  on  a  creditor's  aaministiatlon 
nunmons,  the  residuary  legi&tees  cannot  set  it  up 
against  the  plaintiff.  Sriggg  v.  WUton,  5 
De  G.  M.  ac  Q.  12  ;  2  £q.  B.  153. 

Secus,  as  to  cestuis  que  trustent  of  devised 
estates,  who  would  have  been  necessary  defen- 
dfljits  but  for  the  Chancery  Amendment  Act.   lb. 

Plaintiif,  Boiiduary  Legatee,  eitopped  by 
Certiiieate  and  Order  from  setting  up  Statute 
against  other  Legateei.]  —  See  Protoee  v.  S^mr- 
gin,  coL239. 

Court  not  bound  to  notleo  Statute.]  —  After 
decree  in  an  administration  suit,  the  court  is  not 
bound,  on  behalf  of  an  absent  party  beneficially 
interested  in  the  estate  to  disallow  claims 
against  the  estate,  barred  by  the  Statute  of 
limitations,  if  the  personal  representative,  and 
such  of  the  persons  beneficially  interested  as  are 
parties  to  the  suit  or  have  come  under  the  decree 


do  not  set  up  the  statute.  Alston  y.  Trollops, 
35  Beav.  466  ;  35  L.  J.,  Ch.  846  ;  L.  B.  2  £q.  205 ; 
14  L.  T.  461 J  14  W.  B.  722. 

Vor  Szeoutors  to  set  It  up.]— Where  a  judg- 
ment has  been  recovered  against  executors  for  a 
debt  due  from  their  testator,  and  they  paid  the 
debt,  the  executors  are  entitled  to  be  allowed 
such  payment,  although  the  Statute  of  Limita- 
tions might  have  been  set  up  against  the  creditor 
who  recovered  the  judgment.  Hunter  v.  Baxter, 
Frear's  Estate,  In  re,  3  Giff.  214  ;  31  L.  J.,  Ch. 
432  ;  5  L.  T.  46. 

Administrator  not  bound  to  set  up  Statute.] — 
See  Qarratt,  In  re,  coL  50. 

After  Administration  Decree,  Executor  cannot 
acknowledge  Statute-barred  Debt] — See  Phillips 
V.  Beal,  col.  118. 

Set-off  of  Barred  Debt  J— A  debt  due  to  an  intes- 
tate's estate  from  one  of  the  next  of  kin,  barred 
by  the  Statute  of  Limitations,  was  set  off  against 
his  share  in  the  estate.  White  v.  Cordwall,  44 
L.  J.,  Ch.  746 ;  L.  B.  20  £q.  644  ;  23  W.  B.  326. 

Time  runs  against  Creditors  firom  Decree.] — 
An  ordinary  administration  decree  in  a  legatee's 
suit  operates  as  a  judgment  in  favour  of  credi- 
tors ;  so  that  time  under  the  Statute  of  Limita- 
tions begins  to  run  from  the  date  of  the  decree. 
Fin4sh  V.  Finch,  45  L.  J.,  Ch.  816 ;  35  L.  T.  235. 

Statute  continues  to  run  against  Creditors 
generally  till  Decree.] — In  an  administration 
action  commenced  in  December,  1878,  by  one 
executor  of  a  testator,  who  was  also  a  credi- 
tor of  his  testator,  against  his  co-executor, 
the  usual  judgment  in  a  creditor's  action  was 
pronounced  in  December,  1879,  and  some  time 
afterwards  a  claim  was  brought  in  by  a  creditor 
against  the  estate  upon  a  promissory  note  of 
the  testator,  dated  in  November,  1873 : — Held, 
that  the  claim  was  barred  by  the  statute.  Stern- 
dale  V.  ffankinson  (1  Sim.  393)  observed  upon. 
Oreaves,  In  re,  Bray  v.  Tojield,  50  L.  J„  Ch. 
817  ;  18  Ch.  D.  551 ;  45  L.  T.  464  ;  30  W.  B.  55. 

Statute  ceasing  to  run  against  Incumbrancer 
firom  Commencement  of  Administration  Action.] 
— Where  an  incumbrancer'  who  has  proved  his 
demand  in  an  administration  action,  presents  a 
petition  for  sale  in  pursuance  of  the  judgment  in 
that  action,  and  carries  on  the  proceedings  to  a 
sale,  the  Statute  of  Limitations  does  not  run 
against  his  demand  after  the  commencement  of 
the  administration  action.  EhW  Estate,  In  re, 
31  L.  B.,  Ir.  95. 

As  to  when  an  Administration  Action  itays 
the  HUtuU/\—See  A,  II.  3,  ante  (coL  34),  and 
Humble  y.  Humble,  coL  224. 

When  Action  not  on  Behalf  of  all  Creditors, 
Statute  not  stayed  as  against  Specialty  Credit 
tors.]— See  Busby  v.  Seymour,  col.  322. 

Judgment  Creditor  barred,  notwithstanding 
Adminif tration  Action.]  —  See  BerringUm  v. 
Eeans,  coL  322. 

Where  Assets  marshalled — Simple  Contract 
Creditor's  Bight  against  Bealty,  when  barred.] 
— Simple  contract  creditors  who  have,  in  conse- 
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quence  of  the  payment  of  specialty  creditors  out 
of  the  personal  estate  of  the  deceased  debtor, 
acquired  a  right  of  marshalling  his  real  estate, 
are  not  barred,  under  the  Statute  of  Limitations, 
by  the  lapse  of  less  than  twenty  years.  Ell/trd 
V.  Q'oper,  1  Ir.  Ch.  R.  376. 

A  simple  contract  creditor  who  has  acquired 
a  right  of  marshalling  real  estate  is  not  barred 
by  the  lapse  of  less  than  twenty  years.  Vic1ier$ 
V.  Oliver,  1  Y.  &  ColL  C.  C.  211 ;  II  L.  J.,  Ch. 
112;  6  Jur.273. 

Upon  the  death  of  a  testator  who  had  devised 
his  resX  estates  for  payment  of  his  debts,  a  bill 
was  filed  on  behalf  of  his  creditors,  both  by 
specialty  and  simple  contract,  to  have  his  assets 
administered  and  his  real  estates  marshalled. 
In  that  suit  a  receiver  was,  in  1821,  appointed  of 
all  his  estates.  It  was  af  terwasds^iscovered  that 
the  testator  had  died  seised  of  an  estate  which 
had  not  passed  by  his  will,  but  had  descended  to 
his  heires8-at*law,  M.,  upon  whose  death,  in  1822, 
it  descended  to  0.  In  1840,  eighteen  years  after 
M.*s  death,  a  supplemental  bill  was  filed  against 
O.  by  one  of  the  plaintiffs  in  the  original  suit, 
being  a  simple  contract  creditor  of  the  testator, 
praying  to  have  the  benefit  of  that  suit  as  against 
the  descended  estate : — Held,  that  as  the  original 
suit  was  treated  as  a  suit  for  the  administration 
of  all  the  testator's  real  estates,  and  as  the  plaintiff 
sought  to  affect  the  descended  estate  by  standing 
in  the  place  of  the  specialty  creditors,  he  was  not, 
barred  by  the  Statute  of  Limitations,  but  was 
entitled  to  have  the  descended  estate  marshalled 
in  his  favour.    Ih, 

WlMiL  a  Breaeh  of  Trait  or  XiMppropristioii 
alleged,  Statute  no  Bar.]— G.,  by  his  will,  be- 
queathed all  his  property  to  H.,  upon  the  trusts 
thereinafter  mentioned.  He  then  bequeathed  his 
leaseholds  to  H.  for  life,  and  after  her  death  he 
gave  part  of  them  to  B.  for  life  with  remainder 
to  G.  the  younger  absolutely,  and  gave  the  residue 
of  his  property  to  G.  absolutely,  and  appointed 
H.  his  executrix.  G.  the  younger  survived  the 
testator  and  died  intestate  in  March,  1838.  H. 
took  out  administration  to  his  estate  in  May,  1838, 
and  died  in  1841 ;  appointed  B.  her  executrix, 
who  thus  became  the  representative  of  the  testa- 
tor as  well  as  of  H.  B.  afterwards  took  out 
administration  to  G.  the  younger.  One  of  the 
next  of  kin  to  G.  the  younger,  in  1858,  filed  a  bill 
against  B.  for  the  administration  of  the  estate  of 
G.  the  younger :— Held,  that  B.  could  not  avail 
herself  of  any  defence  founded  on  the  Statutes  of 
Limitations,  but  that  an  account  of  the  rents 
of  the  leaseholds  received  by  B.  which  was  not 
limited  to  six  years  before  the  filing  of  the  bill, 
and  an  account  of  the  personal  estate  of  G.  the 
younger,  received  by  H.  and  B.  respectively,  had 
been  rightly  directed  against  her.  Ohee  v.  Bishop^ 
1  De  G.  F.  &  J.  137 ;  29  L.  J.,  Ch.  148 ;  6  Jur. 
(N.8.)  132 ;  1  L.  T.  161 ;  8  W.  R.  102. 

A  demand  against  the  assets  of  a  deceased 
tmstcc  or  personal  representative  for  a  breach 
of  trust  or  misappropriation  committed  by  him 
is  not  barred  by  the  lapse  of  six  years  after  his 
death.    lb, 

Teitator'i  Son-in-law  and  Agent  held  to  be 
a  Tmitee  who  must  account  for  more  than  six 
Yean,] — See  Chay  v.  Batemau^  col.  41. 

Legaclei  barred  by  Statute  in  Absence  of 
express  Tnut.]  —  See  Barker^  In  re,  Buxton  v. 
Cuvtjilell,  col.  188. 


Statute  not  a  Bar  to  Claim  in  Adminis' 
Action  by  Client  against  Personal  Bepz^ 
tive  of  Solicitor  and  Agent  for  Sum  imp] 
Inveited.]— See  Power  v.  Power,  B,  col.  2 

Action  by  Aiiignoe  of  doeeased  Bankn 
Upon  demurrer  to  a  bill  by  the  assignc 
deceased  insolvent  discharged  under  the  53 
for  the  administration  of  the  after-acquir 
perty; — Held,  that  the  Statute  of  Limi 
was  not  a  bar  to  such  relief.  Byrne  v. 
1  Con.  &  L.  189  ;  2  Dr.  &  War.  71 ;  4  Ir. 
621. 

Statute  not  applicable  to  Diitribul 
Estate  of  deceaa ed  Bankrupt  among  Cr« 
— See  Barton  v.  Tattersall,  coL  78. 

Debt  not  barred,  if  no  Szecuter  in  1 
of  deoeaaed  Debtor.] — See  Hood  v.  Pa 
coL  19. 

Statute  applies  to  Claim  by  Indian  Cr 
— See  Finch  v.  Finch,  col.  38. 

Claim  in  Administration  for  Interest  or . 
of  Wages  not  barred  by  Statute.] — See 
V.  Blower,  col.  46. 

Claim  in  Adminiftration  Action  to  oe  ii 
fled  under  Deed  of  Indemnity  against  an 
in  that  Action— Hot  barred  by  Statute 
TuMtall  V.  Bartlett,  coL  55. 

Proof  for  Caah   AdTancea— Specific 
ments — General  Balance  Statute-barrel 
Eainforth,  In  re,  Grogan  v.  Owynn,  col. 

Claim  to  mortgaged  Legacy  by  Wi 
Testator  after  Death  of  Legatee  on  Grou 
Mortgagee  Statute-barred.] — See  Seager  ^ 
coL  224. 

Claim  for  Administration  of  Intestate'i 
barred  ai  to  As  seta  received  by  AdmiD 
twenty  Tears  before  Writ.] — See  Johnsoi 
Sly  V.  Blahe,  col.  233. 

Letter  to  Creditor,  to  be  opened  after  ] 
Death,  directing  that  Debts  should  be  ] 
See  Clinton  v.  Brophy,  col.  297. 

Arrears  of  Interest  on  Mortgage  alloi 
— See  Fdmunds  v.  Waugh,  coL  327. 

4.  IK  PBOCEEDINaS  AGAINST  SOLIOI' 

See  alio  ante.  A,  lY.  7  (ooL  56). 

Applicationf  for  Payment  over  of  K 
Solicitor's  Hands.]— Where  a  client  has 
upon  an  attorney  for  moneys  recovered 
client  in  an  action  brought  on  his  behalf : 
that  the  statute  is  no  bar  to  the  reci 
the  money  by  an  application  to  the  si 
jurisdiction  of  the  court.  Sharpe,  £, 
W.  W.  at  D.  354 ;  1  Jur.  405. 

Application  to  Court  to  preyent  1 
pleading  Statute  to  Money  Demand  of  hii 
reftised.] — See  Triston,  In  re,  col.  68. 

5.  IK  Pboobedinos  to  Enfoboe  I 

statute  not  Applicable  to.] — The  lie 
attorney  remains,  although  his  claim  agi 
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client  is  barred  by  the  statute.  JBraamheadj  In  re^ 
6  D.  &  L.  52  ;  16  L.  J.,  Q.  B.  355. 

A  person  has  a  lien  on  goods  for  a  debt,  though 
his  lemedj  for  part  is  barred  by  the  statute. 
Spears  v.  Hartly,  3  Esp.  81 ;  6  R.  R.  814. 

L.,  a  partner  in  the  firm  of  B.  &  Co.,  retired 
from  it,  and  shortly  afterwards  borrowed  from 
the  plaintifEs  20,000?.  on  his  promissory  note  pay- 
able on  31  St  May,  1848,  and  agreed,  by  way  of 
collateral  secnrity,  to  give  them  a  lien  on  his 
share  of  the  assets  of  the  partnership,  which  had 
not  yet  been  ascertained  and  paid.  In  further- 
ance of  this,  B.,  one  of  the  continuing  partners, 
in  July,  1847,  at  L.*8  request,  and  with  the  consent 
of  the  other  continuing  paitners,  gave  the  plain- 
tiffs an  order  on  C.  &  Co.,  the  agents  of  B.  jc  Co., 
directing  them  to  pay  to  the  plaintifEs  out  of 
the  funds  of  B.  &  Co.  in  their  hiuids,  5,000^., 
and  engaged  to  pay  to  the  plaintifEs  the  residue 
of  L.*s  share.  C.  &  Co.  had  not  at  the  time,  nor 
afterwards,  nearly  so  much  as  5,000^.  of  B.  &  Co.*s 
money  in  their  hands.  In  August,  1847,  the 
plaintifEs  presented  the  order  to  C.  &  Co.,  and 
were  informed  they  had  not  funds  to  pay  it.  The 
plaintifb  gaye  B.  no  notice  of  this,  in  September, 
1847,  C.  &  Co.  became  insolyent,  without  having 
paid  any  part  of  the  5,000Z.  The  promissory 
note  was  dishonoured.  B.  died  in  February, 
1849.  The  share  of  L.  was  finally  ascertained  in 
1853,  and  L.  died  in  March,  1855.  In  November, 
1855,  the  plaintifEs  filed  a  bill  to  enforce  their 
lien  : — Held,  that  the  plaintifEs  were  not,  under 
the  circumstances,  barred  from  relief  by  delay, 
there  being  no  statutory  bar.  Olyn  v.  Uood^  1 
Do  0.  F.  &  J.  334 ;  29  L.  J.,  Ch.  204  ;  6  Jur. 
(KJB.)  153  ;  1  L,  T.  353  ;  8  W.  R.  248. 

Yeador*!  Lien  for  Purehase-money— Aeknow- 
ledgneat  1^  Pnrehaser's  Agent— Arrears  of 
Interest.] — See  Toft  y.  Stevenson,  coL  329. 

6.  Ik  Informations  bt  Attornet-Oenbsal. 

An  iBformation  1^  tho  Attomey-Oeneral  mnit 
be  taken,  with  refsreneo  to  the  Statute,  to  eom- 
nMBoe  with  the  Iifue  of  Frooess.]  — See  Att.- 
Gen.  y.  Hall,  col.  27. 

7.  In  CriminaIi  Pbobbcutionb. 

There  is  no  limitation  at  common  law  to 
criminal  prosecutions  by  indictment.  Dover  v. 
Maedaer,  5  Esp.  92. 

8.  In  Petitions  of  Kioht. 

See  also  ante,  A,  lY.  1  (coL  39),  and  post,  B,  II.  14 
(coL  248). 

The  statute  cannot  be  pleaded  to  a  petition  of 
right.  Bustamee  y.  Beg^  45  L.  J.,  Q.  B.  249  ; 
1  a  B.  D.  487  ;  34  L.  T.  278  ;  24  W.  B.  428. 
8.  a  in  C.  A.,  46  L.  J.,Q.  B.  238  ;  2  Q.  B.D.69  ; 
36  L.  T.  190 ;  25  W.  B.  833, 

9.  In  Actions  on  Merchants*  Accounts. 

The  esBception,  in  21  Jac,  1,  c,  16,  s.  3,  of  mev' 
cluMd£  aeeounts  from  the  limUaUon  of  six  years 
prescribed  by  that  section  was  abolished  bv  19  ^' 
20  Vict,  e»  97,  s.  9,  vohioh  also  provided  ikat  no 
stutnte  •  barred  elaim  should  be  enforceable  by 
reason  only  that  same  other  matter  of  elaim  com- 
prised in  the  same  account  arose  within  siw  years. 

OoBitmetlon  of  19  ft  207iet.  o.  97,  s.  9.1— The 
phrase  "  comprised  in  the  same  account "  in  the 


19  &  20  Vict.  c.  97,  s.  9,  means  that  *'  would  have 
been  comprehended  in."  Knox  y.  GyCf  42 
L.  J.,  Ch.  234  ;  L.  R.  6  H,  L.  656. 

What  were  Merohanti*  Acooxmts  (before  19  ft 

20  Yict.  c.  97,  s.  9)  within  the  Szoeption  in  21 
Jao.  I,  0.  16,  8.  S.] — ^The  exception  as  to  mer- 
chants* accounts  in  the  21  Jac.  1,  c  16,  s.  3,  was 
confined  to  cases  where  an  action  of  account 
would  lie,  or  an  action  upon  the  case  for  not 
accounting.  Cottam  y.  Partridge^  4  Scott  (N.  R.) 
819  ;  4  M.  &  G.  271  ;  11  L.  J.,  C.  P.  161. 

An  open  account  between  two  tradesmen  for 
goods  sold  by  each  to  the  other,  without  any 
agreement  that  the  goods  delivered  on  the  one 
side  should  be  considered  as  payment  for  those 
delivered  on  the  other,  did  not  constitute  such  an 
account  as  concerned  the  trade  of  merchandise 
between,  merchant  and  merchant  within  the 
exception  of  the  21  Jac.  1,  c.  16,  s.  3.    lb. 

The  exception  of  the  21  Jac.  l,c.  16,  s.  3,  as  to 
merchants*  accounts  did  not  apply  to  an  action 
of  indebitatus  assumpsit,  but  only  to  the  action 
of  account,  or  to  an  action  on  the  case  for  not 
accounting.  Inglis  v.  Baigh^  8  M.  &  W.  76J» ; 
9  D.  P.  C.  817;  10  L.  J.,  Ex.  406;  6  Jur. 
704.  Followed  in  Pritchard  v.  Scott,  3  W.  R. 
482. 

Mutual  debts,  there  being  no  written  accounts 
between  the  parties,  were  not  within  the  excep- 
tion. Mills  V.  Fowhes,  7  Scott,  444 ;  5  Bing. 
(N.  C.)  455  ;  2  Am.  62  ;  8  L.  J.,  C.  P.  276  ;  3  Jur. 
406. 

A  sale  of  wine  upon  one  side,  and  money  on 
the  other,  do  not  constitute  merchants*  accounts. 
Button  Y.  Hutchinson,  1  Jur.  772. 

Where  the  account  had  been  delivered  fourteen 
years,  and  no  objection  taken,  and  defendant  had 
lost  his  books  by  seizure  in  a  foreign  country  : — 
Held,  that  defendant  should  not  be  charged 
beyond  his  own  oath.  Sblstoomb  v.  Riters, 
1  Ch.  Ca.  127. 

If  one  merchant  sends  another  an  account 
stated,  and  he  desires  him  to  write  to  him  speedily, 
and  he  sends  his  exceptions  and  then  the  matter 
rests  for  fourteen  years,  the  account  shall  not  be 
afterwards  unravelled.    lb. 

Statute  of  Limitations  a  bar  to  merchants* 
accounts ;  all  accounts  having  ceased  above  six 
years.    Barber  v.  Barber,  18  Ves.  286. 

Merchants*  accounts,  after  six  years*  total  dis- 
continuance, within  the  Statute  of  Limitations. 
Martin  v.  Heathcote,  2  Eden,  169. 

Transactions  with  a  foreign  prince  and  his 
government  do  not  concern  the  trade  of  mer- 
chandise, within  the  21  Jac.  1,  c.  16,  s.  3.  Sturt 
v.  Mellish,  2  Atk.  612. 

A  letter  of  attorney  from  one  merchant  to 
another  to  get  in  debts  will  not  make  a  person 
so  deputed  a  merchant  within  the  exception  of 

21  Jac.  1,  c.  16,  s.  3.    lb. 

The  creditor,  by  4  Anne,  c.  16,  s.  19,  has  the 
same  privilege  of  the  debtor*s  being  beyond  sea 
as  he  nad  by  the  statutes  of  James,  on  his  being 
beyond  sea  himself.    lb. 

These  statutes  must  not  be  so  considered  as 
if  the  clauses  in  the  last  had  stood  originally  in 
the  first.     Ih, 

Where  the  plaintiffs,  as  joint-owners,  worked 
in  co-partnership  plantations  in  I.,  and  kept  an 
account  with  the  merchants  and  agent  at  B.,  to 
whom  they  became  largely  indebted : — Held,  not 
to  be  merchants'  accounts  within  the  exception 
in  the  statute  ;  and  a  plea  of  the  statutes  of  21 
Jac  1,  and  9  Geo.  4,  held  not  double.    Forbes  v. 
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Fulton,  8  Sim.  385 ; .  6  L.  J.,  Ch.  169 ;  1  Jur. 
117. 

Will  by  awignees  of  a  bankrapt,  claiming  a 
debt,  which  had  been  paid  to  his  partner,  as  paid 
after  notice  of  dissolution  of  the  partnership,  that 
pai-tner  retiring,  and  the  bankrupt  continuing, 
dismissed  ;  the  terms  of  the  allegeil  arrangement 
not  being  made  out,  so  as  to  establish  the  right 
in  equity  of  the  bankrupt,  and  the  legal  right  of 
the  other  partner.  The  otherquestions  therefore 
were  not  determined :  Ist.  Whether  a  demand, 
the  result  of  an  over-payment  in  advance,  upon 
a  single  transaction  of  sale  between  merchanta, 
or  merchant  and  factor,  was  within  the  exception 
as  to  merchants*  accounts  in  the  Statute  of  Limi- 
tations. 2nd.  As  to  the  effect  of  that  exception ; 
whether  including  merchants'  accounts  generally, 
or  those  only  with  items  continuing  within  the 
six  years.  3rd.  Upon  the  objection  of  laches, 
independent  of  the  statute.  Duff  v.  Etut  India 
Co.,  15  Ves.  198. 

Ilie  bankrupt  and  the  petitioner  had  numerous 
dealings  together,  from  January,  1820,  to  June, 
1835,  of  which  no  account  was  actually  delivered 
by  the  bankrupt  to  the  petitioner,  but  the  various 
items  of  which  were  entered  in  the  bankrupt's 
books  ;  the  date  of  the  last  item  being  in  April, 
1835,  which  was  an  entry  of  a  payment  of 
dOOZ.  by  the  bankrupt  to  the  petitioner  on 
account: — Held,  that  the  petitioner  was  not 
barred  by  the  Statute  of  Limitations,  or  by 
9  Geo.  4,  c.  14,  from  proving  such  balance  as  he 
could  prove  to  be  due  to  him,  on  the  result  of 
these  transactions,  and  that  they  constituted  a 
running  and  continuous  account  between  the 

Sarties.    JSeaber,  Ex  parte,    1    Beac.   543;   2 
lont.  &  Ayr.  588 ;  5  L.  J.,  Bk.  42. 

10.  Is  Claims  fob  Interest. 

Intereit  on  WagM  left  in  ICaster^i  Handf.] 
See  Blower  v.  Blower,  col.  46. 

Interest  barred,  though  Principal  paid  into 
Court]— See  Cdlyer  v.  WUlook,  coL  139. 

Interest  on  Legacy.] — See  Walker^  In  re,  col. 
235. 
And  see  B,  XI.,  post  (coL  322). 

11.  Ik  Claims  of  Set-Off. 

By  9  Geo.  4,  o,  14,  e,  4,  Statute  qf  LimUationi 
applies  to  set-off. 

Statute  ooafos  to  mn  against  8et-oif  when 
Action  brought.]— See  Walker  v.  Clements,  and 
Ord  V.  Mnspim,  coL  33. 

Statute-barred  Debt  set  off  againat  logaoy.] 
— See  Courtney  v.  Williams,  coL  51. 

Statute-barred  Debt  set  oif  against  Debtor's 
Share  of  IntesUte's  Estate.]  —  See  White  v. 
Cordwell,  col.  82. 

Items  to  Defendant's  Credit  in  Aooonnt  show- 
ing Balance  against  Him  not  sni&oient  to  take 
Set-off  out  of  Statute.]— See  WUliams  v.  ChiffUh, 
col.  92. 

Set-off  not  taken  out  of  Statute  by  Letter 
to  third  Person  giving  Defendant  Credit  for 
the  Amount] — See  IVaneis  v.  Hawkesley,  ool. 
9o. 


Statute   mnst   bo  replied   spoeially.] 
CluLppel  V.  Burston,  col.  146. 


Reply  of  Stotuto  to  Set  off  admits  the  ] 
— See  Gale  v.  Capern,  and  Moore  v.  Wa 
146. 


12.  In  Actions  fob  Penalties. 

Must  he  hrouglU  wUhin  two  years,  or^ ' 
of  common  informer,  suing  qui  tarn,  one 
see  31  Miz.  c.  5,  #.5  ;  and  3^-4  WiU,  4, 
«.  3. 

Under  By-Laws.]— An  action  for  a  p 
incurred  under  a  by-law  made  by  virtu 
royal  charter  under  the  great  seal,  is  anao 
debt  grounded  upon  a  contract  without  spe 
within  21  Jac.  1,  c.  16,  s.  3,  and  therefore 
of  the  statute  beiro  the  recovery  of  the  pen 
the  action  is  not  commenced  within  six 
after  it  was  incurred.  Thbacco-pipe  Make 
V.  Loder,  16  Q.  B.  766  ;  20  L.  X,  Q.  B.  41 
Jur.  1194. 

Vo  Objeetion  to  Discovery  that  It  ii 
Penal  Matter,  if  Penalty  barred  by  Statu 
Where  Statute  of  Limitations  had  run  a 
recovery  of  penalty  for  usary,  the  usurer  < 
protect  himself  from  discovery  by  den 
founded  on  liability  of  subjecting  himself 
feiture.    Talbot  v.  Smith,  1  Bidgw.  L.  &  S 

If  bill  be  for  discovery  of  matters  pe 
common  law,  or  by  statute,  the  defendan 
not  demur  or  plead,  but  it  will  be  admit 
exceptions  ;  but  when  the  time  for  st 
penalty  expires,  between  the  first  and  i 
answers,  and  exception  is  taken  to  the  i 
answer  for  not  discovering,  the  exceptions 
be  allowed,  and  the  party  is  bound  to  dii 
Williams  v.  Farrington,  3  Bro.  C.  C.  38  ;  : 
202. 

Time  of  Commonoement  of  InfomaHon  i 
of  Attomey-Oenoral.]  —  See  Att-Oen,  v. 
coL27. 

Period  of  limitation.]  —  See  Dyer  v. 
Maugliam   v.    Walker;     Cohhett    v.    Wa 
Rohinson  v.  Carrey ,  coL  74;  and  Sheph 
Sills,  ooL  322. 

13.  In  Pboceedinos  ik  Lunacy. 

By  21  Jae,  1,  c,  16,  s,  7,  and  3^41 
c,  42,  s,  4,  a  plaintiff  who  is  non  compos  wh 
action  accrues  may  bring  it  within  six 
from  the  removal  of  the  disability. 

Claim  for  Past  Maintenance  of  Lunat 
A  claim  for  the  past  maintenance  of  a  1 
being  simply  a  debt  of  the  lunatic,  the  cou 
not  pay  out  of  the  lunatic's  estate  in  coan 
than  six  years*  arrears  of  such  mainte 
Harris,  In  re,  49  L,  J.,  Ch.  327. 

The  brother  of  a  lunatic  lady,  not  so  foe 
inquisition,  advanced  money  for  the  mainU 
of  his  sister  for  several  years  under  circums 
which  left  it  doubtful  whether  he  intendec 
a  gift  or  expected  to  be  repaid.  He  die 
his  sister  was  then  found  to  be  lunatic  by  ii 
tion.  His  executors  having  brought  in  a 
against  the  lunatic's  estate  for  repayment 
advances,  the  court  made  an  allowance 
testator's  estate  for  past  maintenance,  but  1 
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It  to  adranoes  made  within  six  jeara  before  the 
testator's  death.     Weaver,  In  re^  21  Ch.  D.  615. 

Am  to  lima  numiag  duisg  Proeeadinga  in 

l^uiaey.] — See  Bock  y.  Cooker  ooL  36. 

14.  Ik  Aotiovs  ov  Foreign  Judgments. 

See  also  poet,  B,  X.  (coL  311). 

Only  Simpla  Oontimet  Itobt.]  —  If  a  man  re- 
oovers  a  judgment  or  sentence  in  France  for 
money  due  to  him,  the  debt  must  be  considered 
here  only  as  a  debt  on  simple  contract,  and  the 
Statute  of  Limitations  will  mn  npon  it.  Dupleiw 
▼.  De  Boven,  2  Yem.  540. 

Delay  by  Ywmgwn  in  enforeing  against 
Zitata  hare.]  —  The  plaintiiEs,  who  were 
fforeignen,  and  had  always  resided  beyond  seas, 
obtained  judgment  in  1842,  in  a  foreign  court, 
against  H.  In  1855  they  filed  a  bill  to  enforce 
the  foreign  judgment  against  the  estate  of  H., 
who  had  died  in  1846 :— Held,  that  although  the 
Statute  of  Limitations  did  not  apply,  yet,  in  the 
absence  of  evidence  accounting  for  the  delay, 
they  were  not  entitled  to  the  assistance  of  the 
court  to  enforce  their  demand.  BeimereY,  Druce, 
23  Bear.  145;  26  L.  J.,  Ch.  196;  3  Jur.  (N^.) 
147  ;  6  W.  R.  211. 

VU.  MATTBBS  IK  AVOIDANCE  OF  THB 

STATUTES. 

1.  Acknowledgment. 

a.  What  amounta  to. 

Vatnra  of— Fromisa  to  Pay.] — ^To  take  a  case 
out  of  the  statute,  the  acknowledgment  of  a  debt 
must  contain  an  express  or  implied  promise  to 
pay.    Linleif  v.  Boneor,  2  Scott,  399  ;  ooL  90. 

The  acknowledgment  in  writing  must  either 
amount  to  a  distinct  promise  to  pay,  or  to  a 
distinct  acknowledgment  that  the  sum  is  due. 
BuekeU  y.  Chmreh,  9  Car.  &  P.  209. 

When  a  debt  is  barred  by  the  statute  there 
must  be,  in  order  to  take  it  out  of  the  statute,  one 
of  three  things :  an  acknowledgment  of  the  debt, 
from  which  a  promise  to  pay  it  must  be  implied ; 
or  an  unconditional  promise  to  pay  the  debt ;  or 
a  conditional  promise  to  pay  the  debt  in  writing, 
and  evidence  that  that  condition  has  been  per- 
formed. Bi/oer  Steamer  Cb,^  In  re,  Mitohell,  Ex 
parte,  L.  B.  6  Ch.  822  ;  25  L.  T.  319  ;  19  W.  R. 
1180.  See  also  Skeat  v.  Lindsay,  46  L.  J.,  Ex. 
249  ;  2  Ex.  D.  314 ;  36  L.  T.  98  ;  25  W.  B.  322. 

The  l^al  effect  of  acknowledging  a  debt  barred 
by  the  Statute  of  Limitations  is  t&t  of  a  promise 
to  pay  the  old  debt,  whidi  promise  the  law  im- 
plies from  the  acknowledgment,  and  for  which 
the  old  debt  is  a  consideration  in  law  ;  but  if  the 
promise  is  limited  to  payment  of  the  old  debt  in 
a  certain  time,  or  in  a  particular  manner,  or  out 
of  a  specific  fuJad,  the  creditor  can  claim  nothing 
more  than  the  promise  gives  him,  for  the  old  debt 
is  revived  no  further  than  as  a  consideration  for 
the  new  promise.  Philips  v.  Philips,  3  Hare, 
299  ;  13  L.  J.,  Ch.  445. 

An  acknowledgment  must,  in  order  to  take  a 
case  out  of  the  Statute  of  Limitations,  contain 
an  express  or  implied  promise  to  pay.  Wolners- 
haustn.  In  re,  Wolmershausen  v.  Wolmershausen, 
62  L.  T.  541  ;  38  W.  R.  637. 

To  take  a  debt  out  of  the  Statute  of  Limita- 
tions, there  must  be  a  direct  admission  of  it ;  and 
in  several  cases  it  has  been  held  that  there  must 


be  an  express  promise  to  pay.  Ija4son  v.  Briggs, 
3  Atk.  107, 

"  If  C  has  any  claim  on  me,  which  I  much 
doubt,  I  should  wish  it  to  be  arranged*': — ^Held, 
not  a  promise  to  pay,  nor  such  an  unqualified 
acknowledgment  of  liability  that  a  promise  could 
be  implied  from  it.  Cdssidy  v.  Firman,  15  W.  R. 
432. 

A  debtor,  on  application  for  payment  of  a  debt,, 
handed  over  to  the  creditor  certain  book  debts 
due  to  himself,  with  the  following  acknowledg- 
ment in  writing :  **  I  give  the  above  accounts  to 
you  ;  so  you  must  coUect  them,  and  you  and  I 
will  be  clear  " : — Held,  that  this  was  no  bar  to 
the  statute,  for,  though  an  acknowledgment  of 
the  debt,  no  general  promise  to  pay  oould  \» 
inferred  from  it,  but  merely  a  promise  to  pay  in 
one  particular  manner.  Boutledge  v.  Bamsay, 
3  N.  &  P.  319  ;  8  A.  &  E.  221  ;  1  W.  W.  &  H. 
232  ;  7  L.  J.,  Q.  B.  156  ;  2  Jur.  789. 

Quaition  for  Jury  whether  Letter  amounta 

to.] — A  letter  written  by  a  debtor  to  the  creditor's 
attorney  Q)leading  the  statute)  on  being  served 
with  a  wnt,  couched  in  ambiguous  terms,  neither 
expressly  admitting  nor  denying  the  debt,  should 
be  left  to  the  jury  to  consider  whether  it  amounta 
to  an  acknowledgment  of  the  debt,  so  as  to  take- 
it  out  of  the  statute.  U^oyd  v.  Maund,  2  Term 
Rep.  760. 

A  debtor  having  accompanied  an  acknowledg- 
ment of  debt  with  an  assertion  that  he  should 
have  nothing  to  do  with  the  claim ;  that  h& 
wished  the  claimant  would  make  him  a  bank- 
rupt, and  that  he  would  rather  go  to  gaol  than 
pay  the  claimant : — Held,  that  it  was  properly 
left  to  a  jury  to  consider  whether  the  acknow*^ 
ledffment  was  one  from  which  a  promise  to  pay 
could  be  implied.  Linley  or  Linsell  v.  Bonsor, 
2  Scott,  399  ;  2  Bing.  (N.O.)  241  ;  1  Hodges,  305 ; 
6  L.  J.,  C.  P.  40. 

In  an  action  on  a  promissoiy  note,  the  def  en« 
dant  having  pleaded  the  statute,  the  plaintiff 
gave  in  evidence,  as  proof  of  an  acknowledgment 
within  six  years,  the  following  letter  from  the- 
defendant  to  the  plaintiff :  "  Business  calls  me  to 
LiverpooL  Should  I  be  fortunate  in  my  adven- 
tures, you  may  depend  on  seeing  me  in  Bristol ; 
otherwise,  I  must  arrange  matters  with  you  as- 
circumstances  will  permit."  The  defendant  di<? 
not  shew  that  there  were  any  other  matters 
besides  the  promissoiy  note  to  which  the  letter 
could  refer : — ^Held,  that  it  was  properly  left  to^ 
the  jury  to  decide  whether  this  letter  referred  to 
the  matter  of  the  promissory  note  and  was  a 
sufficient  acknowledgment  to  take  the  case  out 
of  the  statute.  Frost  v.  Bengough^  1  Bing.  267  ; 
1  L.  J.  (O.8.)  C.  P.  96  ;  25  B.  B.  621. 

ICade  after  Action.] — ^An  acknowledgment  of 
a  debt  bars  the  statute,  because  it  amounts  to- 
a  new  promise  ;  and,  therefore,  if  made  after 
action,  it  is  no  bar.  Bateman  v.  Pinder,  3  Q.  B. 
574  ;  2  G.  &  D.  790  ;  11  L.  J.,  Q.  B.  281. 

Verbal  Acknowledgment  of  Written  Contract.] 
— ^Where  a  person  having  entered  into  a  written 
guarantee,  and  become  liable  upon  it,  at  a  period 
of  more  than  six  years  before  the  commencement 
of  the  action,  verbally  promised,  within  six  years, 
that  the  matter  should  be  arranged ;  and  after- 
wards, on  an  action  being  brought,  pleaded  actio- 
non  accrevit  infra  sex  annos  : — Held  (before 
9  Oeo.  4,  c  14,  s.  1),  that  the  Statute  of  Frauds 
having  been  once  satisfied  by  the  original  promise- 
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being  in  writing,  it  was  not  necessary  in  order  to 
take  the  case  out  of  the  Statute  of  Limitations, 
that  the  latter  promise  should  also  be  in  writing. 
6fibbo7is  v.  M'Catland,  1  B.  &  Aid.  690. 

Parol  Statement.] — A  mere  parol  statement  of 
an  antecedent  debt,  without  any  new  contract  or 
consideration,  made  within  six  years  before  action 
brought,  does  not  constitute  a  sufficient  cause  of 
action  to  prevent  the  operation  of  the  statute. 
JonM  y.  Ryder,  4  M.  &  W.  32 ;  1  H.  ^c  H.  256  ; 
7  L.  J.,  Ex.  216. 

Verbal  Admission  of  Debt  by  deceae ed  Debtor 
— Statement  in  AffldaTit  of  Third  Person.] — 
See  Edwards  v.  James,  col.  114. 

Admission  of  Debt,  lubjeet  to  Set-ofl^  in  State- 
ment of  Cross  Acoonnts.J — L.,  being  the  holder 
for  value  of  certain  promissory  notes  made  by  the 
defendant,  and  being  indebted  to  the  defendant 
and  D.,  as  executors  in  a  large  amount,  it  was 
ag^reed  between  them  that  the  amount  of  the 
notes  should  be  set  off  against,  and  satisfied  by, 
the  same  amount  of  L.*s  debt.  On  that  occasion 
the  defendant  gave  to  L.  a  paper,  in  which  the 
amounts  of  the  several  notes  and  the  interest 
thereon  were  enumerated,  at  the  foot  of  which 
the  defendant  wrote  as  follows  :  *'8th  June, 
1842.  Approved  due  to  T.  L.— W.  D."  L. 
retained  possession  of  the  notes,  and  afterwards 
indorsed  them  to  the  plalntifE  for  value : — Held, 
that  the  paper  so  signed  by  the  defendant  was 
not  such  an  acknowledgment  in  writing  as  to 
defeat  a  plea  of  the  statute,  inasmuch  as,  coupling 
it  with  the  evidence,  no  promise  to  pay  the  debts 
could  be  inferred  from  it  CHpjp«  v.  Davis,  12 
M.  &  W.  159  ;  13  L.  J.,  Ex.  217. 

A.,  being  indebted  to  B.,  supplied  him  with 
goods,  and  afterwards  sent  lOl,  on  account  of  his 
own  debt,  and  a  bill  for  the  goods  supplied.  B. 
replied  by  letter:  "I  beg  to  acknowledge  the 
receipt  of  71,  and  a  bill  amounting  to  172.,  both 
of  which  sums  I  have  placed  to  your  credit  I 
have  enclosed  your  bill ;  receipt  it  and  return 
the  same  by  post — B."  No  receipt  was  returned : 
— Held,  that  the  letter  was  sufficient  to  defeat 
the  statute  for  the  price  of  the  goods.  JEhans  v. 
Simon,  9  Ex.  282  ;  2  G.  L.  B^  416  ;  23  L.  J.,  Ex. 
16  ;  2  W.  R.  40. 

One  of  two  persons  who  had  dealings  together, 
and  were  mutually  indebted  to  one  another,  had 
supplied  some  bricks  on  the  credit  of  the  other, 
in  1834,  but  no  account  had  been  delivered  or 
made  out  on  either  side.  In  1845  they  signed,  in 
duplicate,  a  memorandum,  thus  expressed  :  ^^  It 
is  ajrreed  that  Mr.  R.,  in  his  general  account, 
shall  give  credit  to  Dr.  H.  for  174Z.,  being  for 
bricks  delivered  in  1834  "  : — Held,  that  this  was 
not  such  an  acknowledgment  as  to  take  the 
general  account  out  of  the  Statute  of  Limitations, 
and  that  the  delivery  of  the  bricks  could  not  be 
treated  as  a  part  payment  so  as  to  have  that 
effect.  Hvghes  v.  Param^yre,  7  De  G.  M.  &  G. 
229  ;  24  L.  J.,  Ch.  681 ;  1  Jur.  (N.8.)  1101 ;  3  Eq. 
R.  677  ;  3  W.  R.  388. 

M.  agreed  with  a  company  to  build  for  them 
certain  ships,  to  be  delivered  at  certain  times, 
and  to  be  paid  for  by  instalments.  In  case  of 
-delay  in  delivery  of  the  ships,  fortnightly  sums 
were  to  be  paid  as  liquidated  damages,  and  the 
company  was  to  be  at  liberty  to  deduct  them 
irom  the  unpaid  purchase-money.  The  agree- 
ment contained  a  provision  for  referring  all 
'disputes  to  arbitration.    The  ships  having  been 


supplied,  M.,  who  had  received  some  instaln 
sent  in  at  the  end  of  1861  an  account,  she 
the  final  balance  which  he  claimed.  The 
pany  insisted  that  he  was  liable  to  deductio: 
delay  to  an  amount  exceeding  this  ba 
and  that  nothing  was  due  to  him.  A  c< 
pondence  ensued,  and  the  company  propos* 
refer  the  dispute  to  arbitration  ;  and  in 
a  draft  reference  having  been  approved, 
named  an  arbitrator  on  their  part,  but  M.  \ 
not  name  one  on  his.  On  the  19th  of  Febr 
1867,  the  managing  director  wrote  to  M.  a 
that  his  account  omitted  all  the  deductio 
which  the  company  was  entitled,  and  "« 
would  leave  the  balance  in  their  favour,  but 
they  were  still  willing  to  have  all  ques 
decided  by  arbitration,  according  to  the  con 
and  calling  on  M.  to  concur  in  referring  1 
This  letter  was  expressed  to  be  "  withoul 
judice."  M.  did  not  answer  this  letter,  nor 
any  steps  to  proceed  to  arbitration.  A  pel 
to  wind  up  the  company  was  presented  in 
ber,  1869,  and  an  order  made.  M.  claim 
prove  for  his  balance,  which  was  resisted,  oi 
ground  of  the  statute : — Held,  that  the  1 
did  not  contain  an  acknowledgment  takin 
case  out  of  the  statute,  for  that  it  did  not 
tain  any  admission  of  a  debt,  since  undc 
contract  the  liquidated  damages  were  a  dedu 
from  the  price,  and  not  merely  matter  of  s€ 
and,  semble,  even  the  admission  of  a  de 
coupled  with  a  claim  to  a  set-off  of  hunger  am 
would  not  take  a  case  out  of  the  statute, ; 
promise  to  pay  could  be  implied  from  it 
did  it  contain  any  unconditional  promise  to 
Nor  did  it  contain  any  promise  to  pay  ui 
condition  which  had  since  been  performea 
on  its  fair  construction  it  contained  at  most 
a  promise  to  pay  what  should  be  found  due  < 
arbitration  under  the  contract,  if  M.  name 
arbitrator  within  a  reasonable  time,  whi( 
had  not  done.  River  Steamer  Cd.,  In  re,  Mlt 
Ex  parte,  L.  R.  6  Ch.  822  ;  25  L.  T.  319  ;  19 
1130. 

To  an  action  by  the  executor  of  an  atto 
for  his  bill  of  costs,  the  defendant  pleaded  i 
off.  The  testator  had  transacted  the  law 
ness  of  the  defendant,  and  received  his  i 
and  rents.  The  defendant,  for  the  purpc 
taking  his  set-off  out  of  the  statute,  pi 
evidence  an  account  furnished  by  the  testai 
the  defendant,  in  obedience  to  a  rule  of  court 
also  an  affidavit  made  and  signed  by  the  tes 
on  the  occasion  of  his  furnishing  such  ace 
The  account  contained  items  to  Sie  credit  o 
defendant,  for  tithes  and  rents  received  b^ 
testator  for  the  defendant,  and  also  items  t 
credit  of  the  testator,  for  cash  paid  to  th 
fendant,  and  for  work  done ;  and  the  ac< 
claimed  a  balance  as  due  to  the  testator, 
affidavit  in  like  manner  claimed  a  balan( 
due  to  the  testator  on  the  same  account : — 
that  the  account  and  affidavit  were  not  suffi 
to  take  the  set-off  out  of  the  statute.  Willia 
Griffit^y  3  Ex.  335  ;  18  L.  J.,  Ex.  210. 


Proposal  not  aoeepted.] — ^A  credit 


order  to  take  a  debt,  pleaded  as  a  set-off,  o 
the  operation  of  the  statute,  gave  in  evidei 
letter  written  by  the  debtor  to  a  third  pe 
stating  an  account  shewing  the  existence  c 
debt,  but  also  that  a  balance  was  due  fron 
creditor  to  the  debtor ;  and  proposing  to  i 
the  matter  upon  payment  by  the  creditor  t 
debtor  of  a  sum  named.    The  creditor  had 
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acceded  to  the  proposal :— Held,  that  the  letter 
was  not  a  gaflScient  acknowledgment  of  the  debt 
to  defeat  the  operation  of  the  statnte.  Franou  v. 
Mawheile^,  1  EL  ^c  EL  1052  ;  28  L.  J.,  Q.  B.  370  ; 
5  Jut.  (ha)  1391 ;  7  W.  R.  609. 

Balaaee  of  Aeeonntt  strnok  within  liz  Tears, 
aotraffleiant]— See  Clark  y.  Alexander^  ooL  112. 

Itaoi  within  lix  Yean  in  open  Aoeonnt.] — If 
there  was  a  mntual  account  of  any  sort  between 
the  plaintiff  and  defendant,  for  any  item  of  which' 
cremt  had  been  given  within  six  years,  that  was 
eridence  of  an  acknowledgment  of  there  being 
such  an  open  account  between  the  parties,  and 
of  a  promise  to  pay  the  balance,  as  to  take  the 
case  out  of  the  statute.  Catling  v.  Sk4mlding,  6 
Term  Bep.  189. 

Since  the  9  Oeo.  4,  c.  14,  s.  1,  the  existence  of 
items  within  six  years  in  an  open  account  will 
not  operate  to  take  the  previous  portion  of  the 
account  out  of  the  statute.  Cattam  v.  Partridge^ 
4  Scott  (N.B.)  819  ;  4  Man.  ^c  0.  271 ;  11  L.  J., 
C.  P.  161. 

A  occupied  a  house  and  land  under  B.,  at  the 
rent  of  162.  a  year,  and  A.  at  B.'s  request,  entered 
into  his  employment  as  a  farming  bailiff,  and  to 
perform  other  services,  in  the  place  of  another 
person  who  had  been  employed  by  A.,  and  had 
been  paid  12«.  a  week.  A.  continued  in  B.'s 
service  for  more  than  twelve  years ;  but  there 
was  no  payment  of  rent  on  the  one  hand  or  of 
wages  on  the  other.  In  an  action  brought  by 
A.,  to  recover  wages  for  twelve  years,  deducting 
the  rent : — Held,  that  It  was  not  such  an  open 
account  as  would  take  the  case  out  of  the  statute 
since  the  9  Geo.  4,  c.  14 ;  but  there  must  be  a 
part  payment  in  cash,  or  what  is  equivident  to  it, 
to  have  that  effect.  WUlianu  v.  Griffiths,  2 
C.  M.  acR.  45  ;  1  Gale,  66  ;  6  Tyr.  748  ;  4  L.  J., 
Ex.  129. 

The  plaintiff,  having  lent  the  defendant  a 
sum  of  money,  took  from  him  the  following 
memorandum : 

"  I  O  U  1002.-<5.  R.    30  July,  1821.'' 

"August  17th,  received  602.-<5.  R." 
The  last  item  alone  was  infra  sex  annos  i — ^Held, 
that  it  did  not  amount  to  an  acknowledgment  of 
the  existence  of  the  prior  debt,  so  as  to  take  it 
out  of  the  statute.  Babart*  v.  Boharts,  1  M.  &  P. 
487  ;  3  Car.  at  P.  296 ;  6  L.  J.  (0.8.)  C.  P,  117. 

•Admission  of  open  Aooonnt.]  —  Semble,  an 
onqualified  admission  of  an  account  being 
opcai,  or  one  which  either  party  is  at  liberty  to 
examine,  implies  a  promise  to  pay  the  balance 
found  due.  Banner  v.  Berridge,  60  L.  J.,  Ch. 
630;  18  Ch.  D.  264 ;  44  L.  T.  680 ;  29  W.  R.  844. 

Correspondence  and  expressions  with  regard  to 
an  open  account,  from  wnich  the  court  collected 
^without  resort  to  the  above  implication)  a 
promise  to  pay  the  amount  due.    lo. 

To  prevent  the  right  to  have  an  account  from 
being  barred  by  the  Statute  of  Limitations  it  is 
not  necessary  to  have  an  acknowledgment  that  a 
debt  is  actually  due;  but  it  is  sufficient  that 
there  should  be  an  acknowledgment  that  the 
aocoont  is  pending  and  a  promise  to  pay  the 
balance,  if  it  should  be  found  to  be  agamst  the 
acooonting  party.  PraTiee  v.  Sympion,  1  Kay, 
«78 ;  18  Jut.  929. 

Asking  fbr  Aooonnt.] — ^In  an  action  for  work 
done,  the  plaintiff,  in  answer  to  a  plea  of  the 
statute,  put  in  the  two  following  letters,  written 
within  six  years  of  the  commencement  of  the 


action  by  the  defendant's  testator,  the  person  for 
whom  the  work  was  done,  to  the  plaintiff :  "  I 
shall  be  obliged  to  you  to  send  in  your  account, 
made  up  to  Christmas  last.  I  shall  have  mxititi  work 
to  be  done  this  spring,  but  cannot  give  further 
orders  till  this  be  done."  "  You  have  not  answered 
my  note.  I  again  beg  of  you  to  send  in  your 
account,  as  I  particularly  require  it  in  the  course 
of  this  week  "  : — Held,  that  they  amounted  to  a 
promise  to  pay  the  balance  due  on  the  account, 
and  took  the  case  out  of  the  statute.  Quincey  v. 
Sfiarpe,  46  L.  J.,  Ex.  347  ;  1  Ex.  D.  72  ;  34  L.  T. 
495  ;  24  W.  E.  373. 

A  debtor,  whose  debt  to  his  creditor  was 
barred  by  the  Statute  of  Limitations,  wrote  to 
the  creditor  within  six  years  before  action  the 
following  letter  :  "  I  return  to  Shepperton  about 
Easter.  If  you  send  me  there  the  particulars 
of  your  account  with  vouchers,  I  shall  have  it 
examined  and  cheque  sent  to  you  for  the  amount 
due  ;  but  you  must  be  under  some  great  mistake  in 
supposing  that  the  amount  due  to  you  is  anything 
like  the  sum  you  now  claim  "  : — Held,  that  tho 
debt  was  revived,  as  the  request  to  be  furnished 
with  an  account  with  vouchers  at  a  particular 
time  and  place  did  not  negative  the  implied 
promise  to  pay  arising  from  the  admission  of  a 
balance  due.  Skeat  v.  Lindsay,  46  L.  J.,  Ex.  249 ; 
2  Ex.  D.  314  ;  36  L.  T.  98  ;  25  W.  R.  322. 

In  1847,  the  plaintifb,  who  were  solicitors, 
lent  to  the  defendant  100/.  on  a  mortgage,  40Z. 
on  a  promissory  note,  and  they  had  also  a  claim 
against  him  for  costs.  In  1857  the  defendant 
wrote  to  the  plaintifb  as  follows :  "  September 
26.  I  wish  to  inform  you  that  I  received  yours 
this  morning.  I  am  going  to  leave  my  situation 
on  the  1st  November,  and  when  the  policy  is 

Eaid,  on  the  29th  October,  I  hope  that  you  will 
ave  the  whole  of  your  account  ready  for  me,  as 
I  hope  to  be  with  you  on  that  day."  "  October 
25.  Mr.  v.,  when  here  on  Saturday,  stated  that 
the  amount  due  against  me  was  about  280/.  ;  of 
course  this  includes  the  100/.,  and  interest,  that 
I  had  some  years  since,  and  the  40/.  promissory 
note,  that  I  jointly  signed  with  the  late  Mr.  B  ; 
of  course,  you  are  aware  that  you  have  paid  25/. 
to  my  credit  that  Mr.  Y.  paid  over  when  he 
could  not  complete  the  purchase  of  the  property 
in  the  High-street " : — ^Held,  a  sufficient  aclmow- 
ledgment.     Godwin  v.  Culley,  4  H.  &  N.  373. 

The  following  passages  in  a  letter  written  by 
a  debtor  to  his  creditor  :  *'  Before  closing  this. 
I  have  to  request  you  will  be  pleased  to  send 
me  in  any  bill  or  what  demands  you  have  to 
make  on  me,  and  if  just,  I  shall  not  give  you  the 
trouble  of  going  to  law.  If  you  refer  to  your 
books  you  will  find  the  last  payment  I  made 
was  in  May,  1839.  I  shall  leave  town  to-morrow, 
but  shall  be  back  in  a  few  days  for  a  month, 
and  if  you  will  bring  my  bill  in  here  to  me,  by 
eleven,  I  shall  be  at  your  service" — are  not 
sufficient  to  take  the  debt  out  of  the  statute. 
Spong  V.  Wright,  9  M.  &  W.  629 ;  12  L,  J.,  Ex. 
144. 

A.  having  employed  B.  as  his  solicitor  and 
agent  for  some  years,  on  the  23rd  April,  1813, 
writes  him  a  letter  in  these  words:  **I  have 
for  a  length  of  time  been  in  expectation  of 
receiving  the  account  of  whatever  I  may  stand 
indebted  to  you  ;  let  me  again  request  you  will 
oblige  me  with  it,  that  everything  may  bo 
settled."  A.  died  in  August,  1814,  having  made 
his  will,  by  which  he  devised  his  real  and  per- 
sonal estates  in  trust  for  sale,  and  directed  his 
trustees  to  stand  possessed  of   the  moneys  to- 
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arise  by  the  sale  thereof,  after  paying  his  debts, 
and  the  charges  and  expenses  attending  his  will 
upon  the  trusts  therein  mentioned.  B.  shortly 
after  A.*s  death  delivered  his  bill,  the  last  item 
of  whidi  was  in  August,  1808,  and  on  the  18th 
November,  1820,  he  files  his  bill  on  bc'mlf  of 
himself  and  the  other  creditors  of  the  testator  : 
— Held,  that  the  debt  was  taken  out  of  the 
Htatute  of  Limitations  by  the  testator^s  letter  of 
the  28rd  April,  and  was  continued  to  be  kept 
out  of  the  statute  by  the  devise  in  the  testator's 
wiU,  and  decreed  for  the  plaintiff  accordingly, 
but  in  consequence  of  his  laches,  and  some  mis- 
conduct, without  costs.  Bendell  v.  CarpeTder, 
2  Y.  &  J.  484  ;  81  R.  R.  621. 

A  debtor  wrote  to  her  creditor  as  follows  : 
"As  I  have  been  very  unwell  during  the  past 
winter,  my  state  of  health  renders  me  anxious 
to  know  the  exact  relation  I  hold  towards  you. 
I  must,  therefore,  once  more  request  you  to 
furnish  me  with  an  account  of  my  debt  to  you. 
On  looking  over  my  papers,  with  a  view  of 
myself  ascertaining  the  amount,  I  have  found 
some  inaccuracies  of  calculation  in  the  dockets 
which  you  from  time  to  time  gave  me ;  and  in 
general,  sums  lent  by  you  have  got  so  mixed  up 
with  the  receipts  of  yours  from  me  that  I  have 
got  rather  confused  by  them."  She  then  pro- 
ceeded to  suggest  a  plan  by  which  to  ascertain 
"  clearly  the  position  we  hold  to  each  other  "  : — 
Held,  a  sufficient  acknowledgment  to  prevent 
the  debt  being  barred  by  the  statute.  JBurrotos 
V.  Baiter,  Ir.  R.  3  Eq.  696. 

In  an  action  commenced  in  1885  for  the 
administration  of  C.  B.*s  estate,  on  inquiries  for 
creditors,  A.  J.  P.  brought  in  a  claim  to  be  paid 
a  sum  of  4412.  I6s,  7^.,  for  commission  and 
moneys  lent  before  March,  1878.  C.  6.  was 
sent  to  the  Gape  of  Good  Hope  in  March,  1878, 
and  died  there  in  1884.  fie,  while  on  board 
ship,  wrote  a  letter  in  which  he  asked  A.  J.  P. 
to  make  out  his  account,  and  send  it  to  him,  and 
added  **  I  will  send  it  to  you  as  soon  as  possible." 
The  account  was  sent  in  March,  1878,  and  G.  B. 
afterwards  wrote  letters  to  A.  J.  P.  in  which  he 
said, "  I  will  send  you  a  cheque  as  soon  as  I  can," 
and  "I  will  send  some  coin  home  as  soon  as 
ever  I  can  "  : — ^Held,  that  there  had  not  been  an 
acknowledgment  sufficient  to  enable  the  court 
to  infer  an  absolute  promise  to  pay.  Bethell,  In 
re,  Bethell  v.  Bethell,  56  L.  J.,  Gh.  334 ;  34 
Ch.  D.  561  ;  66  L.  T.  92  ;  35  W.  R.  330. 

M.  had  acted  for  many  years  as  solicitor  for 
G. ;  but  becoming  dissatisfied  with  M.,  G.  signed 
an  authority  to  other  solicitors  to  obtain  and 
receive  from  M.  all  deeds  in  his  possession  belong- 
ing to  G.  The  new  solicitors  accordingly  wrote 
to  M.  inclosing  a  copy  of  the  authority  and 
requesting  him  to  ddiiver  particulars  of  his 
charges.  Later  on  they  wrote  :  "  Our  client  only 
requires  you  to  deliver  particulars  of  any  unsettled 
bill  of  costs  you  may  have  against  him "  : — 
Held,  that  there  was  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  statute.  Curwcn 
V.  MUbum,  42  Gh.  D.  424 ;  62  L.  T.  278 ;  38 
W.  R.  49. 

Offer  to  aeooiint  sufficient.] — Offer  to  account 
will  take  case  out  of  the  statute.  Pomfret 
{EarV)  V.  Wiudsor  (^Zord),  2  Ves.  485. 

By  a  memorandum,  dated  the  28th  April,  1874, 
it  was  vritnessed  that  the  defendant  deposited 
with  the  plaintiff  certain  title  deeds  by  way  of 
equitable  mortgage  for  6,000Z.  and  interest.  The 
defendant  also  agreed  to  pay  to  the  plaintiff  on 


demand  6,000Z.  and  interest,  and  to  exec 
proper  mortgage  with  all  the  usual  power 
authorities  usually  given  to  a  mortgagee, 
memorandum  was  not  under  seal.  No  in 
was  paid  under  this  agreement,  and  nothin 
done  until  about  eleven  years  after  the  di 
it,  when  this  action  was  brought  for  the  s( 
performance  of  the  agreement.  At  the  ti 
was  declared  that  the  plaintiff  was  entitlei 
lien  on  the  property  comprised  in  the  dee 
the  money  advanced,  and  to  have  the  agree 
specifically  performed,  but  that  was  wi 
prejudice  to  the  defendant's  right  to  insi 
the  Statute  of  Limitations  as  a  defence  a^ 
any  principal  sum  or  interest.  The  qu( 
was,  whether  the  plaintiff  was  entitled  to 
in  the  mortgage  a  covenant  for  principal 
interest.  The  statute  was  relied  on  as  a  h 
any  such  right.  A  correspondence  had  in 
passed  between  the  parties,  in  which  the  pis 
had  demanded  an  account  of  how  matters 
between  them.  The  defendant  answered 
he  vros  unable  to  make  out  the  account 
that  he  should  be  glad  to  leave  the  whole 
entirely  in  the  plaintiff's  hands,  and  adopt  -* 
ever  he  suggested.  He  also  wrote:  '*11i< 
only  one  thmg  which  gives  me  uneasiness,  t 
is,  that,  should  I  survive  you,  your  exec 
might  sell  the  land  at  a  forced  sale  for  lit 
nothing,  and  make  a  claim  against  me,  wh 
have  no  funds  to  meet"  : — Hdd,  that  the  d 
dant's  letters  amounted  to  an  admission  c 
liability  to  account,  and  also  of  his  pi 
liability  to  the  plaintiff ;  that  there  was  no 
in  those  letters  to  prevent  the  admission 
carrying  with  it  a  promise  to  nay ;  and 
the  case  was  taken  out  of  tne  Statui 
Limitations,  and  the  plaintiff  was  entitli 
have  a  covenant  for  the  payment  of  p 
pal  and  interest.  Firth  v.  Slingshy,  58 
481. 

Tenant  for  LifiB  rendezingp  Aooount  to  Boi 
derman.] — If  tenant  for  life  has  rendered  ac( 
to  remainderman  of  timber  cut  by  him  d 
more  than  six  years  before  bUl  is  filed  a^ 
him  for  account  of  such  timber,  and  value  th 
statute  cannot  be  pleaded  to  biU.  Hony  v.  J 
1  Sim.  &  S.  568  ;  24  R.  R.  235. 

Statement  of  Debt  in  Aeoonnt  between  I 
and  Third  Persong.] — An  account  stated  bel 
a  debtor,  being  part  owner  and  ship's  hus 
and  his  co-owners,  in  which  the  items  o 
creditor's  account  for  work  done  and  n 
advanced  are  included,  is  not  such  an  acl 
ledgment  as  will  take  the  case  out  of  the  c 
tion  of  the  statute.  Ka^h  v.  Millj  1  F. 
198. 

Bequest  for  Delay.  ]  — A  creditor  havingai 
for  payment  of  a  debt,  the  debtor  wrc 
answer,  **  I  shall  repeat  my  assurance  to  j 
the  certainty  of  your  being  repaid  your  gen 
loan.  Let  matters  remain  as  they  are  a 
time,  and  all  will  be  right.  The  works  I 
been  appointed  to,  but  they  are  not  yet  w 
with  the  full  complement  of  labour  ;  this 
will  decide  the  matter  "  : — Held,  a  suff 
acknowledgment.  OdUU  v.  Stack,  1  H. 
605  ;  26  L.  J.,  Ex.  138. 

The  question  in  these  cases  is,  whethe 
statement  as  to  the  time  of  payment  is  n 
an  excuse,  or  the  condition  on  which  paym 
to  be  made.    lb. 
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Promiie  to  remit  8am.] — A.,  having  become 
bankrupt  in  August,  1819,  wrote,  in  November, 
1826,  a  letter,  in  which  he  alluded  to  a  debt  of 
98/.  15«.,  due  from  him  to  B.,  and  stated  as  fol- 
lows :  "  By  the  end  of  next  month  I  shall  have 
mj  bankers*  account  here,  and  I  shall  remit  the 
snm  due  to  you  in  a  draft  on  them  "  : — Held, 
that  the  letter  contained  a  sufficient  promise 
in  answer  to  a  plea  of  the  statute.  Lang  v. 
Mackewsie,  4  Car.  &  P.  463. 

A  letter  from  a  debtor  to  his  creditor  contained 
the  following  expressions :  *'  I  was  in  hopes  of 
being  able  to  send  you  some  coin  by  small  instal- 
ments, but  as  I  have  been  ordered  home,  the 
matter  must  be  in  abeyance  a  little  longer,  which 
won't  ruin  you.  I  know  you  must  live  in  hopes 
as  I  do,  for  a  good  time  is  rather  long  coming.  »  .  . 
I  can  assure  you  such  behaviour  would  not  induce 
me  to  put  myself  out  to  attempt  to  square  off 
your  account.  I  think  you  ought  to  know  me  by 
this  time.  When  I  have  had  the  means  you  have 
pot  luck  *' : — Held,  not  a  sufficient  acknowledg- 
ment of  a  debt  to  take  the  case  out  of  the  Statute 
of  Limitations.  Jupp  v.  Powell,  1  Cab.  &  £.  349. 
Affirmed  in  C.  A. 

J.  H.  was  the  trustee  of  a  settlement  by  which 
the  T.  B.  estate  was  settled  on  the  wife  of  the 
defendant  for  life,  to  her  separate  use  without 
power  of  anticipation.  J.  H.  lent  money  to  the 
defendant,  and  for  some  time,  with  the  wife's 
consent,  th6  rents  of  the  T.  B.  estate  were  applied 
towards  payment  of  the  debt,  the  wife  giving 
receipts  for  them.  In  October,  1879,  the  defen- 
dant wrote  to  J.  H. :  "I  thank  you  for  your  very 
kind  intention  to  give  up  the  rent  of  T.  B.  next 
Christmas,  but  I  am  happy  to  say  at  that  time 
both  principal  and  interest  will  nave  been  paid 
in  full "  : — Held,  that  this  was  not  an  acknow- 
ledgment which  would  take  the  debt  out  of  the 
Statute  of  Limitations,  Oreen  v.  Humphreys, 
53  L.  J.,  Ch.  625  ;  26  Ch.  D.  474 ;  51  L.  T.  42— 
C.A. 

A  debtor  wrote  in  reply  to  a  demand  by  his 
creditor  for  payment :  "  I  don't  see  how  it  is 
possible  for  me  to  be  indifferent  on  the  matter  of 
this  debt.  If  I  were  able  in  any  way  to  reduce  it 
further,  you  may  be  quite  sure  I  should  do  so  "  : 
— ^Held,  a  sufficient  acknowledgment  to  take  the 
debt  out  of  the  Statute  of  Limitations.  Buskin, 
In  re,  Fat-low,  Ex  parte,  15  R.  117, 

"  1  shall  go  to  my  attorney's  and  pay  the  debt 
and  settle  it "  : — Held,  a  sufficient  acknowledgr 
ment.     Triggs  v.  Kewnftam,  1  Car.  &  P.  631. 

Wiah  to  Pay.] — In  a  letter  written  to  the 
creditor  within  six  years,  the  debtor  says :  "I  can 
never  be  happy  until  I  have  not  only  paid  you 
everything,  but  all  to  whom  I  owe  money  "  ;  and 
**  your  account  is  quite  correct ;  and,  oh  I  that  I 
were  now  going  to  inclose  you  the  amount  of  it " : 
— Held,  tlmt  this  was  evidence  to  go  to  the  jury 
of  an  acknowledgment.  Dodson  v.  JUacJtey,  4 
N.  &  M.  327  ;  8  A.  &  E.  225,  n. 

Held,  that  such  promise,  accompanied  by  thia 
expression :  *'  It  is  impossible  to  state  to  you 
what  will  be  done  in  my  affairs  at  present ;  it  is- 
difficult  to  know  what  will  be  best,  but  immedi- 
ately it  is  settled  you  shall  be  informed,"  is  an 
absolute  unconditional  promise,  and  not  a  quali- 
fied or  a  conditional  promise.    Ih, 

T.  owed  P.  iL  Co.  before  their  bankruptcy  276Z. 
as  surviving  partner  of  T.,  Y.  k  Y.,  and  6i565/. 
due  independently  of  such  partnership.  As  )>art 
security  for  the  latter  debt,  he  had  given  P.  ^  Co. 
a  mortgage  for  5,0002.    The  official  assijg^hee  of 
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The  following  letter  is  an  acknowledgment 
from  which  a  promise  to  pay  may  be  impUed  so 
tti  to  rebut  the  statute :  "  In  reply  to  your 
slatenent  of  account  received,  I  am  ashamed 
the  aocoiint  has  stood  so  long.  I  must  beg  to 
tnapKm  on  your  kindness  a  short  time  longer 
till  a  turn  in  trade  takes  place,  as  for  some  time 
thiDgB  have  been  very  flat.  Yours,  J.  J."  Com- 
forth  V.  SmUhard,  5  H.  &  N.  13  ;  29  L.  J.,  Ex. 
228 ;  8  W.  R.  8. 

An  agent  wrote  to  his  principal :  '*  I  am  now 
quite  ready  to  go  into  the  account,  but  it  is 
necessary  to  have  an  appointment,  to  dispose  of 
it  satisfactorily,  I  onaerstood  yon  were  to  be 
here  on  the  29th  of  November,  otherwise  I 
should  before  this  have  gone  over  to  London. 
I  will,  on  hearing  from  you,  go  over  and  vouch 
the  account " ;  and  some  time  afterwards  he 
again  wrote :  "  I  am  going  shortly  to  London, 
and  will  take  with  me  the  vouchers  and  papers 
necessary  to  close  what  remains  open  in  the 
account "  : — Held,  that  the  letters  per  se  did  not 
affoffd  an  answer  to  the  statute  to  a  claim  for 
a  balance  due  on  the  account.  Craicford  v. 
Crawford,  It.  R.  2  Eq.  166  ;  16  W.  R,  414. 

"  As  soon  as  my  situation  will  allow,  Mr.  F.'s 
claim,  with  that  of  others,  shall  receive  that 
attention  which,  as  an  honourable  man,  I  con- 
aider  them  to  deserve,  and  it  has  been  and  is 
my  intention  to  pay  them.  But  I  must  be 
allowed  time  to  arrange  my  affairs  ;  and  if  I  am 
proceeded  against,  any  exertion  of  mine  will  be 
Tendered  abortive "  : — Held,  not  a  sufficient 
acknowledgment.  Fearn  v.  Lewis,  6  Bingi  349  ; 
4  M.  &  P.  1  ;  8  L.  J.  (O.8.)  C.  P.  95  ;  31  R.  R.434. 

(MEnr  to  Pay  Intereit.  1 — ^A  wife  had  lent 

the  defendant  202.  (her  own  money)  during  her 
liusband's  lifetime,  for  which  the  defendant, 
shortly  after  the  husband's  death,  viz.,  on  the 
16th  of  July,  1867,  gave  her  an  I  0  U.  On  the 
12th  of  October,  1870,  the  defendant  wrote  to 
her  agent :  "Yours  of  the  10th  instant  received 
respecting  Mrs.  W.'s  claim  upon  me.  It  is  totally 
oat  of  my  power  at  the  present  time  to  liquidate 
the  whole  or  even  part  of  the  same.  I  am  in 
the  anticipation  of  a  better  position,  and,  should 
I  be  successful,  Mrs.  W.'s  claim  shall  have  my 
first  consideration.  Meanwhile,  I  shall  be  pleased 
to  pay  a  reasonable  interest  on  the  amount. 
Show  this  letter  to  Mrs.  W.,  and  tell  her  the 
claim  has  not  been  forgotten  by  me,  and  shall  be 
liquidated  at  the  earliest  opportunity  possible." 
And  on  the  6th  of  March,  1871,  he  again  wrote  : 
*'  At  present  it  is  utterly  out  of  my  power  to  do 
anything.  I  am  willing  to  endeavour  to  pay  it 
off' by  easy  instalments  ;  or  I  am  willing  to  pay 
yon  any  reasonable  interest  to  let  the  matter 
remain  for  the  present."  In  an  action  for  money 
lent,  with  a  count  upon  a  promise  to  pay  in 
consideration  of  the  plaintiff's  forbearance  to 
sue  upon  the  I  0  tJ : — Held,  that  these  letters 
amounted  to  a  sufficient  promise,  founded  upon 
a  good  conaideration.  to  take  the  case  out  of  the 
Statute  of  Limitations.  WUby  v.  Elgee,  44  L.  J., 
C.  P.  264 ;  L.  R.  10  C.  P.  497  ;  82  L.  T.  310. 

tvgfMtlng  Mode  of  Paymont.] — ^A  letter  as 
follows :  "  1  beg  to  say  I  cannot  comply  with 
your  request.  'Die  best  way  for  you  would  be  to 
send  me  the  bill  you  hold,  and  draw  another  for 
the  balance  of  your  money,  30Z.  9s,  9d.,^*  is  a 
sufficient  acknowledgment  that  the  balance  was 
due.  l}abhM  V.  Humphries,  10  Ring.  446;  4 
M.  k,  Scott,  285 ;  3  L.  J.,  C.  P.  139. 

VOL.  IX. 
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V,  &  Co.  wrote  to  T. :  "  By  the  books  of  these 
bankrupts,  there  is  a  balance  of  275Z.  standing 
against  you,"  and  requested  immediate  payment. 
T.  replied :  "  Yon  have  no  occasion  to  blame  your- 
self respeoiinff  any  claim  on  me  from  the  estate 
of  P.  &  Go.  The  matter  has  been  arranged  with 
the  assignees  here :  and  at  the  last  meeting  it 
was  arranged  that  I  should  pay  ibOl,  on  the 
20th  of  May,  4502.  on  the  20th  of  August,  450Z. 
on  the  20th  of  November,  and  450Z.  on  the  20th 
of  February  next ;  after  which  I  am  in  hopes 
that  I  shall  be  able  to  transfer  the  5,0001.  mort- 
gage, to  enable  me  to  clear  off  the  whole  that 
may  be  standing  against  me."  It  was  admitted 
that  the  instalments  of  4502.  were  to  be  paid  in 
res{)ect  of  the  debt  of  6,5652. ;  that  the  mortgage 
mentioned  in  the  letter  was  the  mortgage  for 
5,0002.  given  as  part  security  for  that  debt ;  that 
the  2752.  mentioned  by  the  official  assignee  was 
the  debt  due  to  P.  &  Co.  from  T.,  as  surviving 
partner  of  T.,  Y.  and  Y.,  and  that  T.  had  paid  off 
the  6,5652. : — ^Held,  that  the  judge  was  right  in 
directing  the  jury  that  the  two  letters  did  not 
amount  to  a  sufficient  acknowledgment  or  promise 
to  take  the  debt  of  2752.  out  of  the  statute,  the 
letters  not  containing  any  absolute  acknowledg- 
ment of  a  debt,  or  unqualified  promise  to  pay, 
but  only  expressing  a  hope  that,  in  the  transfer 
of  the  mortgage,  T.  might  be  able  to  clear  off  the 
whole  that  might  be  standing  against  him.  Smith 
V.  Tharne,  18  Q.  B.  134  ;  21  L.  J.,  Q.  B.  199 ;  16 
Jur.  332— Ex.  Ch. 

In  answer  to  an  application  for  payment  of  a 
debt,  the  debtor  wrote :  "I  hope  to  oe  at  H.soon, 
when  I  trust  everything  will  be  arranged  with  W. 
(the  creditor)  agreeably  to  her  wishes  "  : — Held, 
a  sufficient  promise.  Edmonds  v.  Goater^  15 
Beav.  415  ;  21  L.  J.,  Ch.  290. 

The  following  letter  by  a  debtor  to  a  clerk  of 
the  creditor,  in  answer  to  one  applying  for  pay- 
ment of  a  debt,  is  insufficient  to  defeat  the 
statute :  '*  I  will  not  fail  to  meet  Mr.  H.  (the 
creditor)  on  fair  terms,  and  have  now  a  hope 
that,  before  perhaps  a  week  from  this  date,  I 
shall  have  it  in  my  power  to  pay  him  at  all  events 
a  portion  of  the  debt,  when  we  shall  settle  about 
the  liquidation  of  the  balance."  Hart  v.  Pren^ 
dergagty  14  M.  &  W.  741  ;  15  L.  J.,  Ex.  223. 

The  following  letter  from  a  debtor  to  the  credi- 
tor's attorney  is  a  sufficient  acknowledgment : 
*'  Sinoe  the  receipt  of  your  letter,  and  indeed  for 
some  time  previously,  I  have  been  in  almost  daily 
expectation  of  being  enabled  to  give  a  satis- 
factory reply  to  your  application  respecting  the 
demand  of  Messrs.  M.  against  me.  I  propose 
being  in  Oxford  to-morrow,  when  I  will  call 
upon  you  on  the  matter."  Morrell  v.  Friths  3 
M.&W.402;  8  Car.&P.246;  IH.&H.  100;  7 
L.  J.,  Ex.  172  ;  2  Jur.  619. 

A  letter  containing  the  following  passage  :  "  I 
wish  I  could  comply  with  your  request,  for  I  am 
very  wretched,  on  account  of  your  account  not 
being  paid ;  there  is  a  prospect  of  an  abundant 
han'cst,  which  must  turn  into  a  goodly  sum,  and 
very  considerably  reduce  your  account;  at  all 
events,  if  it  does  not,  the  concern  must  be  broken 
up  to  meet  it  at  last,"  is  a  sufficient  acknowlecig- 
ment.  Bird  v.  Gammon^  5  Scott,  213 ;  3  Bing. 
(N.C.)  883  ;  3  Hodges,  224 ;  6  L.  J.,  C.  P.  258. 

A  letter  written  by  a  debtor  to  his  creditor 
before  the  debt  was  barred,  in  the  following 
terms :  "  It  is  quite  true  that  I  have  not  sent 
any  money  for  years,  but  really  I  have  none  of 
my  own.  We  just  manage  to  exist  on  my  wife's, 
at  least,  on  what  is  left  of  her's.    We  have  hard  | 


work  to  get  on,  but  I  will  try  to  pay  you 
at  a  time,  if  you  will  let  me.  I  am  sa 
I  am  anxious  to  get  out  of  your  debt, 
endeavour  to  send  you  a  little  next  wee 
a  sufficient  acknowledgment.  Lee  v.  W\ 
H.  k,  C.  469  ;  35  L.  J.,  Ex.  175  ;  L.  R.  1 1 
12  Jur.  (N.8.)  762 ;  14  L.  T.  627 ;  14 
993. 

Admiwion  of  Debt  oonplad  with  BaC 
Pay.] — On  a  debtor  being  arrested  for 
more  than  six  years  old,  he  said, "  I  know 
owe  the  money,  but  the  bill  I  gave  is  on  t 
penny  receipt  stamp,  and  I  will  never  pi 
— Held,  not  such  an  acknowledgment  aa 
revive  the  debt.  A^Qmrt  v.  Crons^  3  Bin 
U  Moore,  198  ;  4  L.  J.  (OA)  C.  P.  79. 

In  an  action  against  an  acceptor  of  s 
exchange,  evidence  that  he  aclmowledj 
acceptance,  and  that  he  had  been  liable,  I 
that  he  was  not  liable  then,  because  it  wai 
date,  and  that  he  could  not  pay  it,  and 
not  in  his  power  to  pay  it,  was  sufficient 
the  case  out  of  the  statute.  Leaper  v.  Ta 
East,  420. 

^  It  is  ten  years  ago,  and  I  cannot  pay  i 
debts,  much  less  my  old  ones "  : — Hdd 
sufficient  acknowledgment  Knott  v.  Fc 
D.  k  R.  179  ;  2  L.  J.  (O.8.)  K.  B.  122. 

Where,  after  the  lapse  of  six  years,  a 
being  asked  for  the  payment  of  a  debt  a 
owed  the  money,  but  I  have  a  receipt  in 
all  demands ;  I  shall  search  for  it,  and 
know  in  the  event  of  my  not  being  able 
it** : — Held,  that  this  was  not  sufficient 
the  case  out  of  the  statute.  Brydgee  v. . 
tree,  9  D.  &  B.  746.  S.  P.,  Berk  v.  Guy, 
184. 

A  debtor  admitted  a  debt,  but  claime 
discharged  by  a  written  instrumeut,  whic 
production  did  not  amount  to  a  leg^  disc 
— Held,  that  the  acknowledgment  was  su 
Partington  v.  Butcher,  6  Esp.  66. 

Plea  of  the  Statute  of  Limitations  to 
of  discovery  overruled,  upon  letters  as 
reasons  for  declining  to  pay,  and  reoomno 
the  plaintiff  to  bring  an  action,  as  amoui 
an  acknowledgment  of  the  debt  suffic 
take  it  out  of  the  statute,  upon  the  autl 
though  against  principle.  Baillie  v.  SiM 
Ves.  185. 

See  Linley  v.  Bonsor,  2  Scott,  399 ; 
col.  90  ;  and  BrigHock  v.  Smith,  infra. 

Denial  that  Debt  as  large  ai  alleged. 

following  letter  does  not  raise  the  implies 
a  promise  to  pay,  and  is  not  sufficient 
the  case  out  of  the  statute  :  "  In  reply  i 
application  of  the  19th  inst.  for  the  payo 
892.  10«.  11^(2.  to  Mr.  D.  Brigstock,  I  beg 
that  it  is  a  claim  I  am  by  no  means  prep; 
admit  to  the  full  extent,  and  to  make  the 
ing  observation  respecting  it.  Of  tha 
682.  3«.  8<2.  is  made  up  of  items  for  busin< 
materials,  stated  to  have  been  done  and  f  u: 
between  1817  and  1821,  a  period  during  ^ 
was  concerned  in  two  successive  partners] 
one  or  other  of  whom  the  accounts  Mr. 
entitled  to  recover  ought  to  have  been  cl 
Having  at  different  times  wound  up  botl 
concerns  and  quitted  Carmarthen  as  Ion 
as  1824, 1  was  surprised  to  receive  Mr.  £ 
in  1829,  five  years  afterwards  ;  and  it  is  ce 
not  a  little  strange  that  he  should  now  sei 
charge  of  so  old  a  date,  when,  if  anyacooi] 
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dne,  it  ooald  hardly  be  expected  that  the  means 
woold  remain  of  ascertaining  its  correctness.  I 
cannot,  therefore,  allow  that  I  am  liable  to  pay 
any  part  of  the  account  previoas  to  1825 ;  bat  as 
I  anticipate  being  in  Carmarthen  shortly,  I  will 
then  oommnnicate  with  Mr.  B.  personally  re- 
specting it.  The  remainder  of  the  account  is  for 
repairs  ordered  by  an  agent  under  the  late  firm 
of  Robert  Smith  &  Co.,  to  be  done  at  the  works 
in  Carmarthen,  in  1827,  together  with  a  few 
items  for  glazing  in  1825,  making  together 
202.  17«.  5d^  which,  I  believe,  to  be  correctly 
charged,  and  for  which  I  enclose  a  cheque,  and 
will  thank  you  to  acknowledge  the  receipt  of 
if  Brigttoeh  v.  SuiUh,  1  C.  ^c  M.  483  ;  3  Tyr. 
445:  2  L.  J.,  Ex.  187. 

The  defendant  wrote  to  the  plaintiffs  attorney 
as  follows:  **I  have  received  yours  respecting 
the  plaintiffs  demand  ;  it  is  not  a  just  one.  I 
am  ready  to  settle  the  account  whenever  the 

Flaintiff  thinks  proper  to  meet  on  the  business ; 
am  not  in  his  debt  90Z.,  nor  anything  like  that 
sum  ;  shall  be  happy  to  settle  the  diiference  by 
his  meeting  me "  : — ^Held,  that  the  judge  was 
justified  in  directing  the  jury,  that  after  this 
letter  the  statute  was  out  of  the  question. 
follrdge  v.  Ham,  10  Moore,  431 ;  3  Bing.  119  : 
3  L.  J.  (0.&)  C.  P.  184  ;  28  R.  B.  606.  See  Sheet 
▼.  XcjuMoy,  col.  94. 

OSn  of  Property  in  lieu  of  Payment] — ^The 
following  letter,  addressed  by  the  defendant  to 
the  plaintifis,  within  six  years,  respecting  a  debt 
otherwise  barred  by  the  statute,  is  not  a  suffi- 
cient acknowledgment:  **1  am  surprised  at 
receiving  a  letter  from  H.  (the  plaintiffs*  attor- 
ney) this  morning,  for  the  recovery  of  your  debt. 
I  must  candidly  tell  you  once  for  all  I  never 
shall  be  able  to  pay  you  in  cash,  but  you  may 
have  any  of  the  goods  we  have  at  the  Pantech- 
nicon, by  paying  the  expenses  incurred  thereon, 
without' which  they  cannot  be  taken  out,  as 
before  agreed  when  Mr.  F.  (one  of  the  plaintiffs) 
was  in  town."  Cowley  v.  Fumell,  12  C.  B.  291 ; 
20  li.  J.,  C.  P.  197  ;  16  Jur.  908. 

Promiao  to  mo  aa  Aeoount  Paid. J — ^In  an 
answer  to  a  plea  of  the  Statute  of  Limitations  in 
an  action  upon  a  promissory  note,  a  letter  from 
the  defendant  written  within  six  years  of  the 
commencement  of  the  action  was  put  in  evidence 
by  the  plaintiff :  **  The  old  account  between  us, 
which  nas  been  standing  over  so  long,  has  not 
escaped  our  memory,  and  as  soon  as  we  can  get 
our  affairs  arranged,  we  will  see  you  are  paid ; 
perhaps  in  the  meantime  you  will  let  your  clerk 
send  me  an  account  of  how  it  stands" : — ^Held, 
that  this  letter  was  a  sufficient  acknowledgment 
to  bar  the  statute.  Chasemore  v.  Turner^  45  L.  J., 
Q.  B.  66 ;  L.  R.  10  Q.  B.  500 ;  33  L.  T.  323  ; 
24  W.  R.  70— Ex.  Ch. 

OfliBr  to  Pay.] — ^In  July,  1882,  E.  gave  a  pro- 
misvory  note  payable  on  demand  for  8,000Z.  to 
B.,  the  money  beine  intended  to  buy  a  seat  for 
K.  on  the  New  York  Stock  Exchange.  In  April, 
1884,  B.  died,  having  appointed  his  son  residuaipr 
legatee.  In  November,  1885,  K.  wrote  to  B.  s 
oon  :  **  The  great  kindness  of  your  father  on  every 
occasion,  and  more  especially  the  money  that  he 
loaned  me  to  purchase  my  seat  on  the  New  York 
Stock  Exchange,  place  me  now  in  your  debt.  I 
must  now  leave  it  entirely  to  your  generosity 
whether  you  will  have  me  liquidate  the  loan  I 
have  mentioned  on  the  sale  of  my  seat  in  New 


York."  In  December,  1888,  the  present  action 
was  brought  by  B.*s  son  : — Held,  that  there  was 
a  sufficient  acknowledgment  of  the  debt  to  take 
the  case  out  of  the  statute.  Buocleuoh  (Jhtke) 
V.  Eden,  61  L.  T.  360. 

Promiia  to  Pay  Interest  on  Loan.] — ^In  an 
action  to  recover  VIOL  with  interest,  the  plaintiff 
proved  the  loan  of  between  150Z.  and  l^Z.,  and 
offered  in  evidence  this  document :  "  1702.,  16th 
March,  1841.  Received  from  B.  and  T.  1702., 
for  which  I  promise  to  pay  her  at  the  rate  of  U, 
per  cent,  from  the  above  date  "  : — Held,  a  suffi- 
cient acknowledgment.  Taylor  v.  Steele^  16 
M.  &  W.  665  ;  16  L.  J.,  Ex.  177  ;  11  Jur.  806. 

Asking  Explanation  of  Bill.][— In  an  action 
for  work,  labour  and  materials,  it  appeared  that 
the  work  had  been  done  more  than  six  years 
before,  but  within  the  six  years  the  debtor,  in 
answer  to  a  bill  sent  in  to  him  by  the  creditor, 
wrote  the  following  letter :  '*  I  have  received 
your  bill.  It  does  not,  I  think,  specify  suffi- 
ciently to  which  cottages  the  work  is  done.  For 
instance  you  say — ^"  [The  letter  here  repeated 
the  first  six  items  of  the  bill.]  "  I  do  not  know 
where  all  this  is  done.  I  shall  feel  obliged  if 
you  will  more  particularly  explain,  and  take 
yoar  agreement  to  Mrs.  H.  It  is  my  wish  to 
settle  your  account  immediately,  but  l^eine  at  a 
distance,  I  wish  everything  very  explicit  and 
correct.  I  have  asked  Mrs.  H.  to  mark  the 
agreements,  and  send  them  to  me,  and  I  will 
return  them  by  the  first  post,  with  instructions 
to  pay  if  correct "  : — Held,  a  suf&cient  acknow- 
ledgment, within  the  9  Geo.  4,  c.  14,  to  take  the 
case  out  of  the  21  Jac.  1,  c  16.  SUkoell  v. 
Maeon,  2  H.  ^c  N.  303  ;  26  L.  J.,  Ex.  407 ;  3  Jur. 
(N.a)  649  ;  5  W.  B.  72. 

OiYing  Credit  for  Debt  in  Bm.]~The  defen- 
dant  having  a  claim  against  the  plaintiff,  the 
latter,  at  the  foot  of  his  bill,  acknowledged  the 
debt  as  follows :  "  By  Mr.  I.Acy'8  bill,"  leaving 
a  blank  for  the  amount.  He  then  wrote  below : 
"  Agreeably  to  your  request  above,  I  send  you 
my  bill,  which  I  will  thaoik  you  to  peruse,  and,  if 
correct,  favour  me  with  a  bill  for  the  balance  " : — 
Held,  a  sufficient  acknowledgment  of  the  defen- 
dant's claim.  Waller  v.  Laey^  1  Scott  (N.B.) 
186  ;  1  Man.  &  G.  54  ;  8  D.  P.C.563  ;  9  L.  J.,  C.  P. 
217  ;  4  Jur.  435.  See  Waugh  v.  Cope,  6  M.  &  W. 
824  ;  10  L.  J.,  Ex.  145. 

PromifO  to  Pay,  if  Debt  still  Owing.]— A  letter 
in  these  terms :  **  I  have  received  a  letter  from 
Messrs.  P.  k.  L.,  solicitors,  requesting  me  to  pay 
you  an  account  of  40Z.  9«.  6^  I  have  no  wish 
to  have  anything  to  do  with  lawyers,  much  less 
do  I  wish  to  deny  a  just  debt.  I  cannot,  how- 
ever, get  rid  of  the  notion  that  my  account  with 
you  was  settled  when  I  left  the  army.  But  as 
you  declare  it  was  not  settled,  I  am  willing  to 
pay  you  lOZ.  per  annum  until  it  is  liquidated. 
Should  this  proposal  meet  with  your  approbation, 
we  can  make  arrangements  accordingly,"  is  not 
a  sufficient  acknowledgment  to  take  the  case 
out  of  the  statute.  Buckmagter  v.  RusteU,  10 
C.  B.  (N.8.)  746  ;  8  Jur.  (N.B.)  165 ;  4  L.  T.  552  ; 
9  W.  R.  749. 

'*  I  will  see  Davis,  or  write  him ;  I  have  no 
doubt  he  has  paid  it ;  if,  by  chance,  he  has  not 
paid  it,  it  is  very  fit  it  shoidd  be,"  in  a  letter,  is 
not  a  sufficient  acknowledgment  of  the  debt. 
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Poynder  v.  JBluek,  5  D.  P.  C.  570  ;  W.  W.  &  D. 
19  . 

A  letter,  the  fair  effect  of  which  is,  that  the 
writer  is  not  oertaln  whether  the  debt  is  owing, 
and  will  have  the  matter  examined  into,  is  not  a 
sufficient  acknowledgment,  notwithstanding  that 
it  contains  expressions  of  regret  that  the  debt 
should  have  beien  left  so  long  unpaid.  Colliiuon 
y.  Maiyesson,  27  L.  J.,  Ex.  &5. 

Seferriag  Creditor  to  Tnutee  for  Paynunt  of 
Debts.l — ^Where  a  debtor  referred  a  creditor,  who 
applied  to  him  for  payment  of  a  statute-barred 
debt,  to  a  trustee  to  whom  his  estate  had  been 
assigned  for  payment  of  his  debts : — ^Held,  a 
sufficient  aclmowledgment.  Baillie  v.  lAtrd 
Inchiqmnj  1  Esp.  435. 

Imartioii  of  Debt  in  Debtor's  Statament  of 
AilkiTf .] — ^A  debtor  in  making  out  a  statement 
of  his  affairs  for  a  creditor,  inserted  his  name 
for  510/.,  the  amount  of  two  promissory  notes : — 
Held,  a  sufficient  acknowledgment.  Holmet  v. 
Machrelly  3  C.  B.  (K.B.)  789. 

In  Bankrupt's  EzaoiinatioiL] — ^An  entry  in  a 
bankrupt's  examination,  of  a  certain  simi  being 
due  to  A.,  is  eyidence  of  an  account  stated 
between  them,  and  is  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  statute.  Ei4!he 
V.  XoalteSj  1  M.  &  Rob.  359. 

In  Bankrupt's  Sehednle.] — One  of  three  joint 
makers  of  a  note  became  insolyent,  and  inserted 
the  note  and  the  holder^s  name  in  his  schedule, 
and  a  diyidend  was  afterwards  paid  to  the 
holder  by  order  of  the  Insolvent  Debtors  Court 
in  respect  of  the  note : — Held,  that  such  was  not 
sufficient  to  take  the  case  out  of  the  statute, 
either  as  against  the  other  makers  of  the  note 
or  as  against  the  insolyent  himself.  Dams  v. 
Edwards,  7  Ex.  22  ;  21  L.  J.,  Ex.  4 ;  15  Jur 
1014. 

A  creditor  proved  that,  within  six  years  of 
action  brought,  the  debtor  presented  a  petition 
for  arrangement  vnth  his  creditors,  under  7  &  8 
Vict.  c.  70,  and  had  inserted  the  debt  upon  which 
the  action  was  brought  in  the  account  of  his 
debts;  and  his  proposal  was,  that,  "for  the 
future  payment  or  compromise  of  such  debts  and 
engagements,"  he  proposed  to  assign  all  his  estate 
and  effects  to  trustees  : — Held,  not  to  be  sufficient 
to  take  the  case  out  of  the  statute,  as  not  shewing 
that  from  which  the  court  could  infer  an  uncon- 
ditional promise,  or  a  promise  upon  a  condition 
fulfilled.  Merett  v.  Robertson,  1  El.  &  El.  16  ; 
28  L.  J.,  Q.  B.  23  ;  4  Jur.  Qsr.B.)  1083  ;  7  W.  R.  9. 

Neither  an  entry  by  a  aebtor  in  hia  balance- 
sheet,  nor  a  statement  made  by  him  upon  an 
examination  in  his  bankruptcy,  will  constitute 
an  acknowledgment  of  the  debt  within  the 
statute.  Cowrtnay  v.  Williams,  3  Hare,  539 ; 
13L.  J.,Ch.  461. 

The  insertion  of  a  debt  in  the  schedule  to  a 
deed  of  inspectorship  executed  for  the  purpose 
of  administering  the  estate  of  a  debtor,  is  not, 
although  the  schedule  is  verified  by  the  affidavit 
of  the  debtor,  a  sufficient  acknowledgment  to 
take  the  debt  out  of  the  operation  of  the  statute, 
so  as  to  entitle  the  creditor  to  prove  for  the  debt 
under  a  subsequent  administration  of  the  debtor's 
estate  in  bankruptcy.  2bpping,  Ese  parte,  Levy, 
In  re,  4  De  G.  J.  &  S.  551  ;  34  L.  J.,  Bk.  44 ;  12 
L.  T.  787  ;  13  W.  R.  1025. 

And  tlie  payment  by  the  inspectors  of  a  divi- 


dend upon  the  debt  is  not  a  sufficient  pa 
ment  for  that  purpose.    Ih. 

Admissions  by  Bankrupt  and  by  Aeec 
employed  by  Assignees  insufficient  as  \ 
Assignees.]— See  Pott  v.  Clegg,  col.  118. 

Entry  in  Books  of  Town  Commission 
Commissioners  under  a  town  improvemc 
being  in  debt,  appointed  a  finance  com 
who  made  a  report,  to  which  was  appe 
schedule  of  liabilities,  including  arrears  oi 
due  to  the  clerk  of  the  commissioners  moi 
six  years.  The  commissioners  made  an  e 
their  minute-book  that  they  accepted  the 
— Held,  no  sufficient  acknowledgment 
debt.  Bush  v.  Martin,  2  H.  &  C.  311 ;  S 
Ex.  17 ;  10  Jur.  (N.8.)  847 ;  8  L.  T.  I 
W.  R.  1078. 

Soroty  eonsenting  to  Creditor's  Bight 
1853  H.,  as  principal,  and  the  defenc 
surety,  gave  to  the  plaintiff  their  joi 
several  note  for  payment  of  200Z.  on  d 
In  1861  H.  assigned  all  his  property 
benefit  of  his  creditors,  and  the  d^endani 
and  gave  to  the  plaintiff  the  following 
"  I  hereby  consent  to  your  receiving  the  d 
under  H.'s  assignment,  and  agree  that 
doing  shall  not  prejudice  your  claim  u 
for  the  same  debt."  The  plaintiff  accc 
received  the  dividend,  and  in  1862  sued  th 
dant  for  the  balance  of  the  note : — He] 
the  letter  was  not  an  acknowledgment 
debt,  so  as  to  take  the  case  out  of  the 
Cockrill  V.  Sparke,  1  H.  &  C.  699;  3 
Ex.  118;  9  Jur.  (N.8.)  807;  7  L.  T.  ^ 
W.  R.  428. 

Claims  referred  by  Surety  to  Prineipi 
1859  B.  M.,  with  his  two  brothers,  made 
and  several  promissory  note  to  secure  a 
money  advanced  by  the  plaintiff  to  one 
brothers.  29 o  acknowledgment  of  liabil 
made  by  him  until  September,  1870,  w 
brother  to  whom  the  money  was  advancec 
failed  to  pay  the  amount,  the  lender  app 
payment  to  B.  M.,  who,  in  reply,  wrot< 
lender  as  follows  :  "  I  suppose  I  and  my 
Thomas  signed  a  note  of  hand  to  serve  my 
Robert,  therefore  we  trust  you  will  t 
means  that  you  know  will  make  him 
having  plenty  by  him)  before  you  ask 
being  able  to  do  that  which  we  should 
to  take  in  law  with  a  brother.  Please  c 
him  know  you  have  applied  for  the  mon 
oblige,  yours  respectfully,  B.  Mitchel 
had  better  send  him  a  writ  at  once " : 
that  this  was  a  sufficient  acknowledgi 
promise  to  prevent  the  operation  of  the 
Fisk  V.  Mitchell,  24  L.  T.  272  ;  19  W.  B. ' 

In  an  action  against  one  of  the  mak 
note,  it  appeared  that  he  had  signed  the 
surety  for  the  other  maker,  and  after  the 
tion  of  six  years,  having  been  applied  to  1 
for  the  amount,  wrote  to  request  that  apj 
might  be  made  to  the  executrix  of  tt 
maker,  adding,  "  and  what  she  may  be 
will  assist  to  make  up."  Application  was 
ingly  made  to  the  executrix,  who  did  not 
amount : — Held,  that  this  acknowledgm 
sufficient  to  take  the  case  out  of  the  st 
against  him,  and  that  it  was  not  n 
to  take  legal  proceedings  against  the  e 
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before  proceeding  against  the  surety.  Humphreys 
V.  Joms4, 14  M.4&  W.  1 ;  U  L.  J^  Ex.  254  ;  9  Jur. 
33a. 


of  Hotes.] — The  renewal  of  notes 
<annot  be  considered  as  a  promise  to  pay  the 
original  notes.  Fatter  y.  JDawber^  6  Ex.  889 ; 
20  L.  J.,  Ex.  386. 

XadorMmsat  on  a  Hote.] — In  1846  L.  gave  to 
B.  a  promissory  note  for  500/.  payable  "  to  B.,  or 
S^  his  wife,"  and  in  1866,  B.  being  dead,  L. 
indorsed  on  the  note  his  name  and  the  year  thus, 
**  W.  H.  L.,  1866,"  and  on  production  of  the  note 
the  date  1846  appeared  to  have  been  altered  to 
ISi^ : — Held,  that  under  the  circumstances  this 
indorsement  was  a  sufficient  acknowledgment 
to  take  the  debt  out  of  the  statute.  Bowdin  v. 
Sretmwood,  41  L.  J.,  Ch.  73  ;  L.  B.  13  Eq.  281 ; 
25  L.  T.  782  ;  20  W.  B.  166. 

AAknowladgment  ef  a  Vote  takon  to  bo  Ao- 
kaowledgmont  of  the  Koto  sued  on  in  the  Absonoe 
of  Proof  of  any  other  Vote.] — See  Spickernsll  v. 
Hatkam,  coL  115. 

OMnf  nil  of  Szehango  fbr  Debt.]— A  bill  of 
exchange  was  given  by  a  bankrupt  to  a  creditor 
in  consideration  of  an  advance  of  money  made 
more  than  six  years  before  the  bill  was  given ; 
five  years  after  the  proof  was  made,  and  dividends 
had  been  leceivecf  upon  it,  the  commissioners 
ordered  the  proof  to  be  expunged,  on  the  ground 
that  the  bill  was  not  such  an  acknowledgment  in 
writing  oi  the  debt  as  took  the  case  out  of  the 
Statute  of  Limitations  : — Held,  that  the  bill  was 
saiBcient  for  that  purpose,  and,  consequently, 
that  the  proof  must  be  restored.  Wilson^  Ex 
parte,  Bentley,  In  re,  1  Mont.  D.  ^c  D.  586. 

Lotter  containing  Koto  inraAoienfly  Stamped.  ] 
— A  debtor  sent  to  one  of  the  persons  beneficially 
interested,  under  the  will  of  his  creditor,  a  note 
insufficiently  stamped  for  the  amount  of  the 
debt,  with  a  letter  referring  to  the  note  as  being 
for  the  money  due : — Hel^  that  the  letter  was 
not  of  itself  a  sufficient  promise  or  acknowledg- 
ment to  exclude  the  operation  of  the  statute,  and 
that  the  note  being  unstamped  could  not  be 
received  in  evidence  to  shew  what  the  promise 
was,  that  being  a  direct  and  not  a  collateral 
purpose.  Parmlter  v.  Farm  iter,  3  De  G.  F.  &  J. 
461  ;  30  L.  J.,  Ch.  508  ;  3  L.  T.  799. 

letter  writton  •'without  projndioe.*']  —  A 
letter  from  a  debtor  which  is  stated  to  be  "  with- 
out prejudice,"  can  never  be  relied  upon  -to  take 
the  case  out  of  the  Statute  of  Limitations,  for 
such  a  letter  does  not  amount  to  a  new  contract, 
but  is  merely  an  offer  which,  if  not  simply 
accepted  by  the  creditor,  is  intcsided  to  have  no 
eiEect  at  all.  Biver  Steamer  Co,,  In  re,  Mltehell, 
ExpaHe,  L.  B.  6  Ch.  822  ;  25  L.  T.  319 ;  19 
W.  B.  1180.    See  Cory  v,  Bretton,  coL  115. 

InffidtTt^'  BoCironoo.] — ^To  an  action  by  the 
executor  of  an  attorney  for  his  bill  of  costs,  the 
defendant  pleaded  the  statute.  The  testator  had 
transacted  the  Law  business  of  the  defendant, 
and  received  his  tithes  and  rents.  A  letter, 
wTitten  to  the  testator  by  the  steward  of  the 
d^endant  by  his  desire,  stated  that  the  defen- 
dant wished  to  have  the  testator^s  account,  for 
the  purpose  of  settling  it.  Another  letter,  written 
in  Welsh,  stated  that  the  defendant  intended  to 


borrow  money  on  his  estates,  and  that  the  writer 
would  come  to  the  testator's  house  for  the  deeds, 
and  if  any  account  required  looking  over,  the 
writer  and  testator  might  do  that  at  the  same 
time.  With  reference  to  the  last-mentioned 
letter,  the  testator  wrote  to  the  defendant  as 
follows :  "  I  have  received  a  (Welsh)  letter 
from  your  agent,  and  as  far  as  I  am  able  to 
understand  it,  he  requests  to  have  the  abstract 
of  title,  and  my  bill  against  you,  and  account, 
as  you  are  about  to  receive  a  sum  of  money  to  pay 
off  the  mortgages  on  your  estates.  1  should  be 
glad  to  hear  from  you,  as  I  am  no  Welsh  scholar 
myself,  precisely  what  is  wanted."  In  answer, 
the  defendant  wrote :  '*  Being  one  of  those  people 
who  think  short  accounts  make  long  friends,  I 
directed  my  agent,  last  year,  to  apply  to  you  for 
your  bill,  in  onier  that  we  might  settle  the  tithe 
accounts.  What  he  applied  to  you  in  Welsh  the 
other  day,  was  for  my  title-deeds  "  : — Held,  that 
the  letters  were  not  sufficient  to  take  the  plain- 
tiffs claim  out  of  the  statute.  Williams  v. 
arijffUh,  3  Ex.  335  ;  18  L.  J.,  Ex.  210. 

Admiiiion  on  rooolTing  inoporatlYO  Biiehargo.] 

— An  admission  of  a  debt  made  to  a  person  who 
at  the  same  time  signed  a  paper,  purporting  to 
be  a  discharge  of  the  debt,  is  not  a  sufficient 
acknowledgment  of  the  debt  to  prevent  the 
operation  of  the  statute,  though  the  discharge  was 
inoperative  in  itself,  and  was  given  upon  a  con- 
sideration which  the  debtor  failed  to  observe. 
Goatee.  GhaJU,  1  H.  &  N.  29. 

Amount  Vnspooiflod.] — A  promise  in  writing, 
signed  by  the  part^  chargeable  thereby,  to  pay 
his  proportion  of  a  joint  debt  more  than  six  years 
old,  is  a  sufficient  compliance  with  the  provisions 
of  the  9  Geo.  4,  c.  14,  s.  1,  to  take  the  case  out  of 
the  statute,  though  uo  amount  is  specified  in  the 
promise ;  and  a  creditor  suing  on  such  promise 
is  not  confined  to  nominal  damages,  but  may 
recover  the  whole  of  such  proportion,  upcn 
proving  the  amount  by  extrinsic  evidence.  Ltch- 
mere  v.  Fletcher,  1  C.  &  M.  623  ;  3  Tyr.  460  ;  2 
L.  J.  Ex.  219. 

If  a  debtor  by  a  letter  admits  a  balance  to  be 
due,  without  stating  the  amount,  this  will  take 
the  case  out  of  the  statute.  Biehineon  v.  Hat- 
fifld,  5  Car.  &  P.  46  ;  1  M.  &  Bob.  141. 

But,  if  the  whole  evidence  is  merely  proof  of 
the  writing,  and  no  proof  of  the  original  cause 
of  action,  the  creditor  can  only  recover  nominal 
damages.    2  b, 

A  letter  was  written  by  the  debtor  to  his 
creditor  as  follows :  "  I  do  not  desire  that  you 
or  any  one  of  my  creditors  should  lose  what  I 
owe  them  ;  on  the  contrary,  it  is  very  much  my 
wish  not  only  to  pay  my  debts,  but  interest  upon 
them  if  I  can.  As  you  have  mentioned  the 
Limitation  Act,  I  answer  at  once  that  I  am 
ready  to  put  it  out  of  my  power  to  take  advan- 
tage of  that  act,  and  will  immediately  give  you 
my  note  for  whatever  sum  is  due  to  you.  To 
pay  you  now  or  within  the  year  I  am  utterly 
unable ;  I  really  have  not,  as  yon  imagine, 
received  6002.  It  is  of  course  indispensable  that 
the  exact  sum  I  owe  you  should  be  fixed,  whether 
you  accept  my  note  or  not.  I  have  clearly 
shewn  you,  in  a  former  letter,  that  your  account 
is  not  in  accordance  with  the  estimate  upon 
which  you  agreed.  If  you  really  cannot  produce 
the  original  estimate,  or  the  rough  draft  of  it, 
it  certainly  is  reasonable  that  some  (and  con- 
siderable) deduction  should  be  made  from  your 
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charges.  Tou  will  perhaps  say  what  deduction 
you  are  prepared  to  make,  and  I  shall  be  glad  if 
it  be  such  as  will  allow  me,  with  justice  to  my 
other  creditors,  to  giye  you  my  note  for  the 
amount,  or,  if  It  be  possible,  to  borrow  it  from 
a  friendL  which  I  haye  a  hope  of  doing,  and  so 
wipe  the  account  entirely  from  your  boolu.  I  am 
fully  sensible  of  and  thankful  for  the  forbearance 
you  have  shewn,  but  I  cannot  move  a  step  in  the 
way  to  give  you  satisfaction,  and  do  justice  to  my 
other  creditors,  until  the  sum  actually  due  to  you 
be  ascertained" : — ^Held,  that  the  letter  contained 
an  unconditional  promise  to  pay,  and  prevented 
the  statute  from  operating.  6faraner  v.  M^^Mahim^ 
3  Q.  B.  561 ;  2  G.  &  D.  593  ;  11  L.  J.,  Q.  B.  297  ; 
6  Jur.  712. 


Beeital  of  Debt  in  Deed  refbrring  Amovat 


to  Arbitration.] — ^Where  a  deed,  executed  by  A. 
and  B.,  recited  that  A.  was  indebted  to  B.  in 
various  sums,  the  amount  of  which  was  not  yet 
ascertained,  and  a  balance  not  yet  struck,  and 
that  A.  was  willing  to  pay  B.  the  amount  which 
might  appear  to  &  due  to  B.  in  respect  of  such 
sums,  sucn  amount  to  be  ascertained  and  paid  as 
thereinafter  mentioned,  and  the  deed  afterwards 
provided  for  taking  the  accounts  by  the  arbitra- 
tion of  two  persons  named  in  the  deed  : — Held, 
that,  notwithstanding  the  clause  as  lo  the 
arbitration,  the  recitak  amounted  to  an  absolute 
promise  to  pay  the  amount  when  ascertained, 
and  that,  when  coupled  with  extrinsic  parol 
evidence  as  to  the  amount,  they  were  sufficient, 
consistently  with  the  statute  9  Geo.  4,  c.  14,  to 
take  the  debt  out  of  the  Statute  of  Limitations. 
Cheslyn  v.  JMhy,  4  Y.  &  Coll.  238 ;  10  L.  J., 
Ex.  Eq.  21.    And  sce2Y.&  ColL  171. 

Dorise,  Direction,  or  Charge,  for  Payment  of 
Debts.] — ^A  devise  in  trust  for  payment  of  debts 
does  not  revive  a  debt,  upon  which  the  statute 
had  taken  efFect  by  the  expiration  of  time  before 
the  testator^s  death.  Burts  v.  Jone$^  2  Yes.  &  B. 
275  ;  13  R.  R.  83. 

A  direction  for  the  payment  of  debts  in  a  will 
of  personal  estate  will  not  stop  the  running  of 
the  statute.  Fredhe  v.  Cranefeldt^  3  MyL  £  C. 
499  ;  4  Jur.  1080. 

A  debt  which,  at  the  death  of  a  testator,  is  not 
barred  by  the  statute,  may  become  so  afterwards 
as  to  the  executors  and  legatees,  notwithstanding 
a  charge  by  the  testator  of  his  debts  upon  his 
personal  estate ;  nor  will  the  operation  of  the 
statute  be  prevented,  though  the  testator,  erro- 
neously supposing  part  of  his  personal  estate 
to  be  real  estate,  has  so  describea  it  in  his  will, 
and  charged  his  debts  upon  it.  Soott  v.  Jona, 
4  CL  &  F.  382. 

A  stale  debt,  bearing  interest,  is  not  taken  out 
of  the  statute  by  an  engagement,  signed  by  the 
debtor,  to  charge  his  esti^te  with  a  sum  corre- 
sponding in  amoimt  with  the  debt,  with  interest 
from  the  date  of  the  engagement.  Martin  v. 
KnowU*,  1  N.  &  M.  421  ;  2  L.  J.,  K.  B.  100. 

See  Bendell  v.  Carpenter,  2  Y.  &  J.  484, 
supra,  col.  95. 

Entry  of  Debt  by  Administrator  in  Aooonnt 
Exhibited  by  him  Bni&oient  Aokaowledgment.] 

— See  Smith  v.  Poole^  col.  118. 

Aeknowledgment  te  Bind  Exeonton.] — See 
Seholey  v.  WeUUm;  McOullooh  v.  Bawet;  and 
Tulloch  v.Bunn,  cx>l,  118. 


Payment  of  Interest  on  Debt  by  Ex 
who  are  alio  Troatees  of  Bealty,  not  neei 
an  Aeknowledgment  to  Bind  Eealty« 
Fordham  v.  WallU,  coL  134. 

Bzeentore*  Advertiaement  ixxt  Credfi 
See  Andrews  ▼.  Brown;  and  Seott  v.  Jit 
119. 

Letter  to  Creditor,  to  be  Opened  after  1 
Death,  direeting  that  Debts  should  be  1 
See  Clinton  v.  Brophy,  col.  297. 

Interest  on  Loan  Credited  to  Lea 
Debtor's  Books.] — Entries  made  in  the  \ 
a  firm  crediting  the  person  who  advanced 
to  it,  to  be  repaid  on  demand,  with  interc 
time  to  time,  on  the  footing  of  periodiod 
Held,  not  to  bar  the  statute.  Jaekton 
1  Johns.  397  ;  5  Jur.  (N.S.)  976 ;  7  W.  R. 

Bequest  by  Debtor  to  Partner  to  Pay,  oi 
a  Beleaae  of,  Defbt.] — ^An  acknowledgmc 
debt,  contained  in  a  letter  from  one  pai 
another,  undertaking  to  assign  to  the  la 
debts  and  liabilities  of  the  firm,  upon  hi 
fying  debts  due  to  a  person  named  in  th 
and  others,  or  **  obtaining  a  release  of  my 
ties  in  respect  of  such  debts"  : — Held, 
amount  to  a  promise  to  pay  the  debts,  am 
fore  not  to  take  the  debts  out  of  the  Sti 
Limitations.  Blndntarth,  In  tv,  1  Dr. 
129  ;  1  L.  T.  475  ;  8  W.  R.  203. 

Letter  of  Debtor  asking  Third  Person  1 
an  Oifer  to  Creditor— Letter  of  Agent  ( 
Composition.]  —  See  CHbhon  v.  BagtJu 
118. 

Promiie  to  One  of  a  Clasa  to  Beotiiy  1 
that  afliseted  all.]—- Where  A.,  throa( 
representation,  received  from  B.  and 
other  persons,  his  tenants,  sums  of  m( 
which  he  was  not  entitled ;  and  B. 
to  him  to  have  the  money  returned,  stati 
he  and  the  other  tenants  had  been  ind 
pay  more  than  was  due ;  and  A.  replied 
if  there  was  any  mistake  it  should  be  rec 
— Held,  that  this  obviated  the  statute  as 
ments  made  by  the  other  tenants,  as  we 
B.  Clarity,  Hougham,  3  D.  &  R.  322  ;  2 
149;  1  L.  J.  (0.fl.)  K.  B.  249. 

Hon-disient  of  Debtor  to  Creditor'i  A< 

— The  mere  sending  of  an  account  to  ] 
appropriating  money  of  the  debtor,  ove 
the  creditor  has  control,  to  his  debt,  ai 
which  appropriation  the  debtor  does  not 
does  not  amount  to  an  **  acknowledgm 
the  debtor  within  the  Statute  of  Lim 
McHenry,  In  re,  McBermott  v.  Boyd, 
Exparie,  8  R.  837  ;  71  L.  T.  146  ;  42  W 

Beiolution  of  Direeton.] — A  resoluti 
boani  of  directors  that  "  L.  shall  have  th 
of  taking,  within  one  month,  any  nu 
shares  not  exceeding  1,600,  at  par,  in  liq 
of  1,600^.,  part  of  his  claim  "  (the  claim 
referred  to  having  been  made  only 
collateral  security  for  part  of  an  allege 
is  no  acknowledgment  sufficient  to  de 
operation  of  the  statute.  Lowndee  v.  Oat 
MoseHey  Gold  Mining  Co,,  33  L.  J.,  Ch. 
L.  T.  229  ;  12  W.  R.  572. 
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Semble.  th»t  an  acknowledgment  made  by  a 
board  of  directors,  of  whom  L.  was  one,  in  order 
to  reyive  a  debt  claimed  to  be  due  to  L.,  would 
not  bind  the  company.    lb. 


I.] — ^An  admission  of  a  trespass  will 
not  take  the  case  out  of  the  statute.  Hurtt  v. 
Pariet^  2  Chit.  249. 

AdfldMioiL  in  Pleading.]— Debt  within  Statute 
of  Limitations  taken  out  by  words  in  answer. 
Balway  y.  Barrymort  iEarX)^  Dick.  163.  But 
Bateman  v.  Piitder^  3  Q.  B.  674,  supra,  col.  90. 

Ai  to  what  BeviTM  a  Debt  Barred  bj  Statute.] 
Andretot  y.  Brown,  Pre.  Ch.  385. 


Statute  Aot  Snfpended  bj  Letter  of  Lieenee.] 
—See  ISUUr  y.  Bedman,  coL  26. 

Vaaoknowlodgod  Demand  Imafieieiit.] — See 
Ifodle  y.  Sealy,  coL  26. 

ImrafteieBt  Aeknowledgmeiit  ma j  be  Byidenee 
of  Paymeat  on  Aoeoont.] — See  CbUituon  y.  Mar- 
geuon,  coL  143. 

Plaintiff  may  Beelaro  on  Original  Promise.] 
— See  Leaper  y.  Tatton;  and  Upton  y.  Mie,  col. 
144. 

Of  Xortgagor*!  Title  bj  Xortgageo.] — See 
StansfiM  y.  Bohson,  coL  292. 

Of  SpooialtJ  Debti.] — See  Moodie  y.  Banmster^ 
ooL  282 ;  and  ffowouU  y.  Bomor,  coL  287. 


b.  OonditiomaL 
Sae  alio  A,  YII.  1,  a.,  ante  (ooL  89). 

Premieo  to  Pay  when  able.] — A  statement  by 
the  defendant  that  he  could  not  pay  the  debt, 
bat  would  do  so  as  soon  as  he  was  able : — Held, 
to  be  a  conditional  promise  only.  Sedle»  y.  Jaeohi^ 
3  Bing.  638  ;  4  L.  J.  (O.8.)  0.  P.  209. 

**  Theae  sums  I  mean  honourably  to  pay,  and  I 
■hall  not  ayaU  myself  of  the  Statute  of  Limita- 
tions. When  I  may  be  able  to  pay  you  I  cannot 
now  say": — Held,  at  most  only  a  promise  con- 
ditional upon  the  defendant's  ability,  which  it 
was  for  the  plaintiff  to  proye.  Woodlwm  y.  HollU, 
3  L.  J.,  K.  B.  70. 

A  debtor  writing,  "  I  cannot  pay  the  debt  at 
present,  but  will  pay  it  as  soon  as  I  can,"  is  not 
sufficient  to  take  it  out  of  the  statute  without 
proof  of  his  ability  to  pay.    Tanner  y.  Smart, 

6  B.  &  C.  603;  9  D.  &  B.  549;  5  L.  J.  (0.8.)  K.  B. 
218 ;  30  B.  R.  461. 

A  debtor  within  six  years  from  ihe  time  of 
contracting  a  debt  stated  in  a  letter  written  to 
his  creditor,  **  that  he  was  incapable  at  that  time 
to  pay  the  money,  but  that  he  would  pay  as  soon 
as  he  had  it  in  his  power  to  do  so  ** : — Held,  that 
this  was  a  conditional  promise  only,  and  therefore 
not  sufficient,  per  se,  to  take  the  case  out  of  the 
statute.    Haydon  y.  Williams,  4  M.  &  P.  811 ; 

7  Bing.  163  ;  9  L.  J.  (0.8.)  C.  P.  16. 

A  debtor  wrote  to  his  creditor:  "I  will  pay  you 
as  soon  aa  I  get  it  in  my  power " : — Held,  that 
the  statute  did  not  commence  running  until  the 
debtor  became  of  ability  to  pay.  Hammond  y. 
Smith,  33  Beay.  452  ;  10  Jur.  (K.S.)  117  ;  9  L.  T. 
746 ;  12  W.  B.  328. 


'*  As  soon  aa  Convenient."] —In  an  action  on 
a  note  payable  with  interest,"  the  words  in  the 
letter  acknowledging  the  debt  were  as  follows  : 
"  I  shall  be  most  happy  to  pay  you  both  interest 
and  principal  as  soon  as  conyenient  ** : — Held, 
that  this  was  a  conditional  promise,  and  that  the 
creditor  was  bound  to  give  some  eyidence  to 
shew  that  the  debtor  was  able  to  pay,  or  that  it 
was  conyenient  for  him  to  do  so.  Edmunds  y. 
Downes,  2  C.  &  M.  459 ;  4  Tyr.  173  ;  3  L.  J., 
Ex.98. 

If  Third  Party  would  Pay.] — On  a  demand 
being  made  for  payment  of  a  debt  barred  by  the 
statute,  the  debtor  said  he  would  be  happy  to 
pay  it  if  he  could,  that  a  sum  was  due  to  him 
from  one  G.,  and  that  if  the  creditor  could 
recover  that  debt  he  might  pay  himself  thereout: 
— Held,  that  this  was  a  mere  conditional  promise, 
and  that  the  debtor's  ability  to  pay  must  be 
shewn  to  entitle  the  creditor  to  recover.  Ayton 
y.  Bowles,  12  Moore,  305  ;  4  Bing.  105  ^  5  L.  J. 
(0.8.)  G.  P.  109.  S.  P.,  Qould  y.  Shirley,  2 
M.  &  P.  581 ;  7  L.  J.  (0.8.)  C.  P.  117. 

<*  If  in  Tnnda.'H — In  a  letter  from  a  drawer  to 
the  holder  of  a  bill  of  exchange,  he  said:  "  If  in 
funds  I  would  immediately  pay  the  money,  and 
take  the  bill  out  of  yqur  hands  " : — ^Held,  insuffi- 
cient.    Richardson  y.  Barry,  29  Beav.  22. 

Conditional  on  Better  Position.] — In  May, 


1874,  a  debtor,  in  answer  to  a  demand  of  a  debt 
incurred  by  him  in  1865,  wrote  to  his  creditor  aa 
follows :  "  Believe  me  that  I  never  lose  out  of 
sight  my  obligations  towards  you,  and  that  I 
sludl  be  glad,  as  soon  as  my  position  becomes 
somewhat  better,  to  b^in  again  and  continue 
with  my  instalments."  It  was  admitted  that 
in  one  year  since  1874  the  debtor's  income  had 
been  HI.  more  than  it  was  and  since  had  been : 
— Held,  that,  assuming  the  letter  to  amount  to 
such  an  acknowledgment  as  to  warrant  the 
inference  of  a  promise  to  pay,  it  was  a  condi- 
tional promise  only,  and  there  was  no  affirmative 
proof  of  the  substantial  fulfilment  of  the  con- 
dition. Meyerhoff  y.  Froehlieh,  48  L.  J.,  C.  P. 
43 ;  4  C.  P.  D.  63  ;  39  L.  T.  620  ;  27  W.  B.  258 
— C.A. 

In  answer  to  an  application  for  payment  of  a 
debt,  the  debtor  wrote  as  follows :  "  I  do  not 
wish  to  ayail  myself  of  the  Statute  of  Limitations 
to  refuse  payment  of  the  debt.  I  have  not  the 
means  of  payment,  and  must  craye  a  continuance 
of  your  indulgence.  My  situation  as  a  clerk  does 
not  afford  me  the  means  of  laying  by  a  shilling, 
but  in  time  I  may  reap  the  benefit  of  my  services 
in  an  augmentation  of  salary  that  may  enable 
me  to  propose  some  satisfactory  arrangement.  I 
am  much  obliged  to  you  for  your  forbearance** : 
— Held,  that  the  letter  contained  no  sufficient 
acknowledgment  or  promise  to  take  the  case  out 
of  the  statute.  Baokham  v.  Marriott,  2  H.  &  N. 
196 ;  26  L.  J.,  Ex.  315 ;  3  Jur.  (NJS.)  495;  5  W.  R. 
572— Ex.  Ch. 

Promise  to  Pay  in  Two  Tears.]-.The  plaintiffs 
and  S.  sold  a  libnuy  of  books  for  the  defendant, 
some  of  which  were  returned  by  the  purchasers 
as  imperfect.  The  defendant  thereupon  wrote 
to  the  plaintiffs  the  following  letter,  dated  the 
18th  December,  1827 :  "  I  have  received  the 
imperfect  books,  which,  together  with  the  cash 
overpaid  on  the  settlement  of  your  account, 
amounts  to  802.  7s.,  which  simi  I  will  pay  in  two 
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years  *' : — Held,  evidenee  of  an  account  stated  of 
debts  which  would  become  due  in  two  years,  so 
as  to  defeat  a  plea  of  the  statute.  Wkeatlcy  y. 
WUliams,  1  M.  &  W.  533 ;  Tyr.  &  G.  1043  ; 
6  L.  J.,  Ex.  237.  See  Clark  v.  Alexander^  col. 
112. 

Beftiial  to  Pay  till  aft«r  t  SpadlLod  Sruit.] — 
In  an  action  on  a  solicitor's  bill  of  costs  incurred 
more  than  six  years  before  the  issue  of  the  writ, 
in  which  the  client  had  refused  payment  (by 
letter)  till  taxation  was  completed : — Held,  that 
a  promise  to  pay  might  be  inferred  when  the 
bills  were  taxed.  MekoU  y.  Begenft  Canai  Of,, 
68  L.  J.,  Q.  B.  641 ;  71  L.  T.  249.  See  8.0,  in 
C.  A.,  71  U  T.  836. 

Conditional  on  Boferonoo  to  Arbitration.] — 

An  agreement  to  refer  certain  accounts  between 
the  parties  thereto,  after  reciting  that  disputes 
had  arisen  between  them  in  respect  of  them, 
eknpowered  the  arbitrators  to  ascertain  what  was 
due  and  of  right  payable,  and  to  order  any  sum 
which  might  be  found  due  to  be  paid  at  such 
times  and  in  such  proportions  as  they  should 
deem  fit.  The  arbitration  having  proved  abor- 
tive : — Held,  that  the  agreement  amounted  to  a 
conditional  recognition  of  the  debt  only  on  the 
part  of  the  debtor,  and  that  the  condition  being 
unfulfilled,'  it  did  not  amount  to  a  sufficient 
acknowledgment  of  the  debt  to  take  it  out  of 
the  operation  of  the  statute.  Halts  v.  Stevenson^ 
9  Jur.  (N.8.)  300  ;  7  L.  T.  317  ;  11  W.  R.  33. 
Affirmed,  8  L.  T.  798  ;  11  W.  R.  952— Ex.  Ch. 

Booital  in  Deed  of  Aafignmont  to  Tmitoo  for 
Oioditon.] — A  debtor,  by  a  deed  reciting  that 
he  was  indebted  to  the  plaintiff  and  others, 
assigned  his  property  to  the  plaintiff  in  trust  to 
pay  all  such  creditors  as  should  sign  the  schedule 
of  debts  annexed,  provided  that,  if  idl  did  not 
sign,  the  deed  should  be  void.  The  plaintiff 
never  signed,  nor  was  the  amount  of  his  debt 
stated : — ^Held,  not  a  sufficient  acknowledgment 
to  take  his  debt  out  of  the  statute,  although  it 
was  admitted  orally  that  he  had  but  one  debt. 
I[enaett  v.  Milhank,  8  Ring.  88 ;  1  M.  &  Scott, 
102  ;  1  L.  J.,  C.  P.  8. 

• 

Denial  of  Liability,  <*  nnloM  H.  did  not  act  aa 
ft.'s  Affont  ** — Bofioient  Aeknowlodgmont  on  Proof 
that  H.  did  not  so  aet.]— In  1854  H.,  a  solicitor, 
Who  had  also  acted  as  land  agent  to  S.,  furnished 
his  bill  of  costs.  Both  died.  In  1862  the  solicitor 
for  S.'s  executors,  in  answer  to  an  application 
for  payment,  wrote  that  the  executors  had  handed 
him  the  costs  and  account  on  foot  of  rents,  which 
had  been  furnished  ;  that  the  bill  of  costs  at  the 
time  it  was  furnished,  save  a  small  sum,  was 
barred  by  the  Statute  of  Limitations  ;  **  but  the 
instructions  I  have  received  were  to  look  at  the 
matter  fairly,  and  if  anything  appeared  due  to 
settle  it,  notwithstanding  Mr.  H.  not  being 
legally  entitled  to  recover.  I  have  accordingly 
done  so,  and  without  entering  into  any  particulars 
of  the  costs,  but  merely  looking  at  the  matter  of 
the  rents,  it  seems  to  me  that  Mr.  H.  is  Indebted 
to  Mr.  S.'s  executors.*'  The  letter  then  made  a 
claim  in  respect  of  rents  of  another  property, 
alleged  to  have  been  lost  by  the  agent's  default, 
and  concluded:  **  Therefore  the  executors  are  not 
in  any  way  called  on  to  pay,  unless  you  can 
within  a  week  show  me  in  any  reasonable  way 
that  Mr.  H.  did  not  act  over  these  properties  as 


Mr.  S.*s  agent,  or  that  he  used  due  dUigi 
collect  the  rents."  The  Master,  in  a  i 
equity  to  administer  the  assets  of  S.,  foui 
H.  was  not  agent  over  the  latter  prop< 
Held,  that  the  letter  contained  a  su 
acknowledgment  to  save  the  bar  of  the  l 
of  Limitations.  Leland  v.  Murphy.  16  Ir. 
600. 

An  acknowledgment  in  writing  by  ai 
after  the  Mercantile  Law  Amendment 
sufficient  to  save  from  the  bar  of  the  Sts 
Limitations  a  debt  contracted  before  t 
2  b. 

PromiM  by  Debtor  of  Paymont  by  Oth 
See  Whippy  v.  Hillary^  coL  113. 

Undertaking  to  Pay  CkMita  when  Taxod. 
Archer  v.  Leonard^  ooL  117. 

Whoro  Plaintiff  relioo  on  ConditLonnl  A 
lodgment  ho  nrait  deelaro  on  it.] — See  J 
V.  Williams^  col.  144. 


o.  Signature  of . 

Ry  9  Geo.  4,  c.  14  (Lord  Tenterden's  Ac 
an  a^knowledgmeHt,  to  take  a  ease  out 
statutey  must  he  tiffned  by  the  party  chur^ 
{or  by  hit  agent  d%ily  aytJwrUed:  19  Js"l 
c,  97  (^Mercantile  Law  Amendwcnt  Act^ 
s.  137. 

At  Top  of  Doenmont] — ^A  debtor  being 
upon  by  his  creditor  (the  holder  of  two  1 
sory  notes  for  510/.,  more  than  six  month 
due)  for  a  statement  of  his  affairs,  made 
account  in  which  the  notes  were  in*ert€ 
debt  for  which  lie  was  liable  : — Held,  tl 
whole  document  being  in  the  handwrii 
the  debtor,  his  name  written  at  the  top 
sufficient  signature  to  bind  him.  Hoi 
Mackrell,  3  C.  R.  (N.a)  789. 

By  a  Pim.] — ^A  defendant  pleaded  the  2 
of  Limitations.  To  prove  the  case  on  the 
the  plaintiff  a  series  of  accounts  for  seven 
between  himself  and  the  .house  of  A.  & 
which  the  defendant  was  a  {partner,  was 
evidence.  In  the  last  of  those  accoux 
balance  of  the  preceding  account  was 
over.  The  date  of  this  item,  as  well  as  tl 
the  other  items,  with  three  exceptions 
beyond  six  years  from  action  brought 
exceptions  were,  that,  on  the  credit  side 
was  one  item  within  the  six  years — **  RaL 
interest  to  this  day  at  SI,  per  cent. "  ;  and 
debit  side  there  were  two  items  withi 
period,  viz.,  "postage,  petty  charges  ani 
mission  on  disbursements."  The  balai 
account,  for  which  the  action  was  broug] 
then  struck  at  a  date  also  within  the  si^ 
The  signature  to  the  account  was  A.  &  Co. 
same  handwriting  as  that  afflbied  to  the  ac 
of  other  customers  with  the  firm  ;  but  the 
no  evidence  that  such  signature  was  in  the 
writing  of  the  defendant,  or  in  that  of  an} 
partners  : — Held,  first,  that  the  signature 
account  was  not "  an  acknowledgment  in  vt 
signed  by  the  parties  chargeable  thereby," 
9  Geo.  4,  c.  14,  s.  1.  Clark  v.  AUiMt 
Scott  (K.B,)  147  ;  13  L,  J.,  C.  P.  133 ;  8  Ji 

Held,  secondly,  that  the  account  was  n 
dence  of  any  payment  of  principal  or  ii 
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admitted  to  be  due  within  the  six  years,  so  as  to 
take  the  debt  out  of  the  statute.    lb. 

Held,  thirdly,  that  there  was  no  evidence  of  an 
aooount  stated  between  the  parties,  so  as  to  be  a 
new  transaction,  and  to  give  a  new  right  of  suit, 
independent  of,  and  distinct  from,  the  original 
debt.    lb. 

L9tt«r  ligned  by  Debtor,  not  by  Party 
«harf  oabio  tiioroby.] — The  statute  is  not  barred 
by  a  letter  in  which  the  debtor  states,  "that 
family  arrangements  have  been  making  to  enable 
liim  to  discharge  the  debt ;  that  funds  have  been 
appointed  for  that  purpose,  of  which  A.  is 
trustee;  and  that  the  debtor  has  handed  the 
account  to  A. ;  that  some  time  must  elapse 
before  payment,  but  that  the  debtor  is  authorised 
by  A.  to  refer  the  creditor  to  him  for  any  further 
information/*  For,  by  9  Geo.  4,  c.  14,  s.  1,  the 
acknowledgment  in  writing  to  bar  the  statute 
mopt  be  signed  by  the  party  chargeable  thereby, 
and  such  letter  does  not  clwrge  the  debtor,  as  it 
is  at  most  only  a  promise  to  pay  as  soon  as  the 
tmatee  is  in  cash.  Whippy  v.  Hillary^  3  B.  &  Ad. 
399  ;  5  Gar.  &  P.  209 ;  1  L.  J.,  E.  B.  178. 

Unfignod  Letter.] — ^An  unsigned  letter  ac- 
knowledging a  debt,  written  by  a  debtor^s  wife 
at  his  dictation,  and  sent  to  the  creditor  in  the 
flame  envelope  with  a  letter  to  the  creditor, 
written  and  signe<l  by  the  wife,  and  which 
referred  to  the  unsigned  letter,  is  not  a  sufficient 
acknowledgment  of  a  debt  by  a  duly  authorised 
agent  of  the  debtor,  so  as  to  take  the  case  out  of 
the  Statute  of  Limitations.  Ingram  v.  Little^  1 
Cab.  &  £.  186. 

An  admission  in  an  unsigned  letter,  sent  by 
order  of  the  assignees  of  a  bankrupt,  will  not 
take  a  debt  out  of  the  statute.  PtfU  v.  CUgg,  16 
M.  k.  W.  321  ;  16  L.  J.,  Kx.  210  ;  11  Jur.  289. 

Autheriiod  Agent  ligiiing  Debtor's  Hamo 
inwfHoiont.] — See  Hyde  v.  Juhnsan,  col.  117. 

d.  Proof  of. 

By  9  Geo.  4,  c.  14,  s.  1,  a»  aekfiowledgment  to 
taktf  a  cam  out  of  the  elatute^  mtut  be  in  tDriting. 
By  «.  8,  it  need  not  have  an  agreement  stamp, 

Bo£»ro  9  Ooo.  4,  o.  14,  s.  1.] — Where  a  person 
having  -entered  into  a  written  guarantee,  and 
become  liable  upon  it  at  a  period  of  more  than 
aiz  years  before  the  commencement  of  the  action, 
verbally  promised  within  six  years  that  the 
matter  should  be  arranged ;  and  afterwards  on 
an  action  being  brought,  pleaded  actio  non 
aocrevit  infra  sex  annos : — ^Held  (before  9  Geo.  4, 
c  14,  s.  1),  that  the  Statute  of  Frauds  having 
been  once  satisfied  by  the  original  promise  being 
an  writing,  it  was  not  necessary  in  order  to  take 
the  case  out  of  the  Statute  of  Limitations  that 
the  latter  promise  should  also  be  in  writing. 
SiMane  ▼.  M'Caeland,  1  B.  &  Aid.  690. 


of  9  Goo.  4,  0.  14,  s.  1.]— The  statute 
does  not  alter  the  law  as  to  the  nature  of  the 
promise,  but  merely  substitutes  a  different  mode 
of  proof.  Haydon  v.  Wiaiame,  4  M.  &  P.  811  ; 
9  L.  J.  (ojs^  C.  P.  16 ;  7  Bing.  168.  8.  P., 
JHekimeanY.  Hatfield,  6  Oar.  &  P.  46  ;  1  M.  &  Bob. 
141. 

CeBstnution  of  Doenaients.] — ^The  construc- 
tion of  a  doobtfnl  docoment,  given  in  evidence 


to  defeat  the  statute,  is  for  the  court  and  not  for 
a  jury ;  if  it  is  explained  by  extrinsic  factf,  they 
are  for  the  consideration  of  the  jury.  MorreU  v. 
i^ri^A,  3  M.  &  W.  402  ;  8Car.&P.246;  1  H.&H. 
100  ;  7  L.  J.,  Ex.  172 ;  2  Jur.  619. 

The  question  whether  a  particular  document 
takes  a  case  out  of  the  statute,  is  for  the  judge 
and  not  for  the  jury.  Sidiodl  v.  Mason,  2 
H.  &  N.  306 ;  26  L.  J.,  Ex.  407  ;  3  Jur.  (K.8.) 
649. 

Ambignons  Letter  ibonld  bo  loft  to  Jury.] — 
See  Lloyd  v.  Maundy  and  Linl&y  v.  Boneor,  col.  90. 

Wbon  oral  Xridoaoo  admiisiblo.]— When  a 
written  promise  to  pay  a  debt  barred  by  the 
statute  has  been  lost,  oral  evidence  of  the  con- 
tents of  the  writing  may  be  given.  Haydon  v. 
IVUliams,  4  M.  &  P.  811 ;  7  Bing.  163  ;  9  L.  J. 
(O.B.)  C.  P.  16. 

When  a  letter,  acknowledffing  the  existence  of 
a  debt,  which  was  produced  for  the  purpose  of 
taking  the  case  out  of  the  statute,  did  not  con- 
tain any  date : — Held,  that  the  time  when  the 
letter  was  written  might  be  supplied  by  parol 
evidence.  Edmunds  v.  Downes,  2  C.  &  M.  459  ; 
4  Tyr.  173 ;  3  L.  J.,  Ex.  98.  And  see  HaHley  v. 
WhaHon,  3  P.  &  D.  529 ;  11  A.&  E.934  ;  9  L.  J., 
Q.  B.  209. 

Evidence  of  verbal  admissions,  in  1850,  by  A., 
since  deceased,  that  he  owed  a  debt  of  2,3002.  to 
B.*s  estate,  the  interest  of  which  he  had  arranged 
to  dischai^,  and  which  was  discharged  bv 
paying  two  annuities  bequeathed  by  B.*s  will, 
together  with  a  statement  in  an  affidavit  made 
by  B.'s  executor  in  1850,  which  was  inserted  in 
the  draft  affidavit  from  the  dictation  of  A.,  to  the 
effect  that  B.'s  executor  had  received  in  August, 
1850,  from  A.  a  half-year's  interest  on  2,800/., 
and  had  paid  the  said  annuities  the  same  half- 
year  :— Held,  sufficient  to  take  the  debt  of  2,3002. 
out  of  the  Statute  of  Limitations.  Edwards  v. 
Jamss,  1  Kay  k,  J.  534  ;  3  W.  B.  566. 

XrideBOO  to  CoBitme  Writing— Faotf  noga- 
tiying  Promise  to  pay.] — See  Cripps  v.  Duels, 
col.  91. 

Promiio  to  pay  Proportion  of  Joint  Debt — 
Amount  may  be  proved  by  oxtriniio  Evidonoo.] 
— See  Lechmere  v.  Fletcher,  ool.  106. 

Boeital  in  Deed  that  A.  indebted  to  B.— 
BnAeiont  Aekaowlodgment  when  eonplod  with 
Parol  Bridonoo  aa  to  Amount.] — See  Ciieslyn  v. 
Dolby,  ooL  107. 

Wboro  Proof  of  Dobtnoooioary  to  supplement 
Aoknowlodgment.] — See  Dickinson  v.  Hatfield, 
ooL  106. 

When  exempt  firom  Stamp  Dnty.]  —  The 
following  memorandum :  "  I  acknowledge  to  owe 
M.  36Z.,  which  1  agree  to  pay  him  as  soon  as  my 
circumstances  w£  permit,"  is  exempt  from 
stamp  duty,  under  9  Oeo.  4,  c.  14,  s.  8,  as  a 
writing  made  necessary  by  that  statute,  provided 
it  is  put  in  for  the  mere  purpose  of  barring  the 
statute,  the  debt  itself  being  proved  by  other 
evidence.  Morris  v.  Ditton,  6  N.  &  M.  438 ;  4 
A.  &  E.  845  ;  2  H.  &  W.  57. 

A  note  improperly  stamped  is  not  admissible 
as  a  memorandum,  the  9  Geo.  4,  c.  14,  s.  8, 
applying  only  to  instruments  which  might  be 
stamped  with  an  agreement  stamp.    Jones  v 
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Ryder,  4  M.  &  W.  32  ;  1  H.  &  H.  256  ;  7  L.  J., 
Ex.  216. 

P.  being  indebted  to  the  ezecators  of  C.  in 
11.0002.,  to  which  A.  was  beneficially  entitied, 
sent  a  letter  to  A.  as  follows :  "  I  haye  sent  you 
a  note  for  the  money  dne  to  yon  which  your 
mother  left  for  yon.^'  Inclosed  in  this  letter 
was  a  promissory  note,  on  a  receipt  stamp,  for 
11,000Z.,  and  42.  per  cent,  interest.  At  the  time 
of  this  letter  and  note  being  sent,  the  debt  was 
barred  by  the  statute : — Held,  that  there  was 
not  a  sufficient  acknowledgment  by  P.,  without 
referring  to  the  note,  to  see  what  was  the 
promise  made,  and  this  could  not  be  done  for 
the  want  of  a  proper  stamp.  Parmiter  y. 
ParmUer,  3  De  G.  F.  &  J.  461  ;  30  L.  J.,  Ch. 
608  ;  3  L.  T.  799 ;   8  W.  R.  578. 

A.  gave  to  B.  a  promissory  note,  dated  October, 
1834,  for  837/.  U.  6d.  payable  on  demand.  In 
December,  1834,  demand  was  made,  and  A.  then 
promised  to  pay  interest,  and  signed  an  un- 
stamped memorandum,  dated  the  2nd  December, 
1834,  as  follows  :  "  I  promise  to  pay  to  B.  837/., 
with  4/.  per  cent,  interest  thereon."  Neither 
principal  nor  interest  was  paid,  but  in  January, 
1848,  A.  wrote  to  B.  a  letter  referring  to  a  pro- 
missory note  for  a  debt,  which  he  acknowledged, 
and  promised  thereby  to  pay : — ^Held,  that  the 
memorandum  of  De(^ember,  1834,  and  a  letter 
accompanying  it,  shewed  that  interest  was 
running ;  and  that,  though  in  form  a  promissory 
note,  and  unstamped,  it  could  be  looked  at  to 
see  to  what  debt  this  interest  was  to  be  referred  ; 
and  that  as  no  other  debt  was  proved  to  exist, 
the  837/.  there  mentioned  was  to  be  assumed 
to  be  part  of  the  837/.  1#.  ^.  secured  by  the 
former  promissory  note.  Held,  also,  that  in  the 
absence  of  proof  of  the  existence  of  any  other 
promissory  note  to  which  it  could  relate,  the 
letter  of  1848  must  be  taken  to  refer  to  the  pro- 
missory note  of  October,  1834,  and  thus  to  take 
it  out  of  the  Statute  of  Limitations.  Spickemell 
Y.  Hotham,  1  Kay,  669  ;  2  W.  R.  638. 

Claim  in  Action  of  If  egligenoa  not  inpported 
by  Aoknowledgment.1 — In  an  action  for  negli- 
gence by  a  solicitor,  where  the  statute  is  pleaded, 
the  only  question  is  whether  the  negligence  took 
place  within  six  years.  If  a  solicitor  is  liable 
at  all  for  negligence  committed  more  than  six 
years  before  any  action  against  him,  but  acknow- 
ledged by  him  within  six  years  of  an  action,  he 
can  only  be  so  when  the  action  is  brought 
specially  upon  such  acknowledgment.  Short 
V.  M'CuHhy,  3  B.  &  Aid.  626 ;  22  R.  R.  503. 

The  plaintiff  declared  that  the  defendant  pro- 
mised to  invest  his  money  on  good  security,  and 
assigned  for  breach  that  he  invested  it  on  bad 
security,  and  the  defendant  pleaded  the  statute  : 
replication,  that  he  promised  within  six  years, 
and  it  was  proved  that,  within  that  time,  he 
acknowledged  the  security  to  be  bad,  andpro- 
mised  that  the  plaintiff  should  be  paid : — ^Meld, 
tiiat  as  the  declaration  did  not  state  a  debt  to 
which  a  subsequent  promise  could  be  applied, 
the  plaintiff  was  not  entitled  to  recover.  Whiter 
head  v.  Howard^  2  Br.  k  B.  372  ;  5  Moore,  105  ; 
23  R.  B.  471. 

Letter   written   without    Prijudioe.]  —  An 

acknowledgment  of  a  debt  contained  in  a  letter, 
which  was  '*■  not  to  be  u.sed  in  prejudice  of  "  the 
debtor's  rights,  cannot  be  given  in  evidence. 
Cory  v.  Bretton,  4  Car.  &  P.  462.  See  River 
Steamer  Co,,  In  re,  Mitchell,  Ex  parte,  coL  105. 


Yorbal  Order  by  Tompike  Tnutoei  to 
Bill.] — Where  a  turnpike  act  provided  tl 
orders  of  the  trustees  should  be  entered  in  ] 
kept  for  that  purpose,  an  order  by  them 
a  bill  is  not  an  act  done  so  as  to  take  a  dc 
of  the  statute,  unless  it  is  so  entered  in  w 
JS/nery  v.  Day,  1  0.  M.  ft  R.  245  ;  4  Tyi 
3  L.  J.,  Ex.  307. 

Aeknowledgaunt  after  Aitlon,  no  Bar.^ 

BiUeman  v.  Pinder,  coL  90. 

e.  By  and  to  whom  made. 

By  9  Geo.  4,  c.  14,  s.  1,  on  aeknowlet 
by  one  joint  contractor  ehall  not  hind  any  € 

To  Btrangor.] — ^An  acknowledgment,  ii 
to  exclude  &e  statute,  must  be  one  from  w 
promise  to  pay  the  debt  can  be  inferrei 
must,  therefore,  be  made  to  the  creditor 
agent.  Tanner  v.  Smart,  6  B.  ft  G.  6 
D.  ft  B.  549  ;  5  L.  J.  (0.8.)  K.  B.  218. 

An  acknowledgment  of  a  debt  barred 
Statute  of  Limitations,  and  given  by  the 
to  a  person  who  was  neither  agent  of, 
privity  with,  the  creditor,  is  not  sufficien 
promise  to  pay  the  debt  so  as  to  enal 
creditor  to  sue  the  debtor.    Taniter  ▼.  Sn 
B.  ft  C.  603)  followed.     Rogere  v.   Qui 
L.  R.,  Ir.  136. 

An  acknowledgment  by  the  acceptor  of 
of  exchange  of  his  liability  to  the  payee,  i 
panied  by  a  declaration  that  he  was  not  lii 
the  drawers,  there  being  no  consideration  : 
acceptance,  is  not  su£9cient  in  an  action 
drawers  against  the  acceptor  to  take  the  a 
of  the  statute.  Jskuterly  v.  Pvllen,  3  Star 
See  also  Stamford  Banking  Co,  v.  Smith,  61 
Q.  B.  405  ;  [18921  1  Q.  B.  765 ;  66  L.  I 
40  W.  R.  355  ;  and  per  Pollock,  G.  B.,  in  6 
V.  Culley,  4  U.  ft  N.  373.  Gontra,  Pel 
Brown,  4  £sp.  46. 

A  deed  mode  between  the  debtors  and  i 
person,  in  which  they  acknowledged  the  ex: 
of  a  debt,  was  sufficient  to  take  the  case 
the  statute,  although  the  creditors  were 
strangers  to  the  deed.  Mmntetephen  v.  J 
3  B.  ft  A.  141.  See  Halliday  ▼.  Ward,  3 
32. 

Semble,  that,  since  the  statute  9  Geo.  4 
an  acknowledgment  of  a  debt  to  a  third 
is  not  sufficient  to  take  the  case  out  of  the  s 
OreftfeU  v.  Oirdlestone,  2  Y.  ft  GolL  662  ; 
(K.8.)  Ex.  Eq.  42  ;  1  Jur.  940.    See  Fra. 
Uawheeley,  col.  93. 

To  Creditor  or  Agent.] — ^An  acknowlec 
to  take  a  case  out  of  the  statute  must  be  n 
the  creditor,  and,  semble,  that  one  to  his  a 
sufficient.    Fuller  v.  Redman,  26  Beav.  61 

An  administratrix  sueing  for  a  debt  due 
intestate  more  than  six  years  before  acti* 
held  to  be  entitled  to  recover  upon  an  a 
stated  betw^een  her  agent  and  the  debtor 
six  years.    Smith  v.  Forty,  4  Gar.  ft  P.  12< 

To  Ezeentrix.] — ^A  statement  made  1 
debtor  to  the  creditor's  executrix  that  the  c 
always  promised  never  to  distress  him  f 
debt  is  no  evidence  of  a  promise  to  pay  n 
the  debtor.     Ward  v.  Hunter,  6  Taunt.  2] 

Statute  avoided,  aa  to  Claimi  by  i 
Tenants  for  Oyer-payments,  by  Undortak 
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«•.  to  netuy    any  Miftako.]— See  Clark,  t. 
Hbrngham^  ooL  108. 

By  Agente.]  —  An  acknowledgment  by  a 
wife,  who  had  been  accustomed  to  act  as  the 
agent  of  her  husband,  in  purchasing  the  goods 
and  managing  the  business  generally,  was  suffi- 
cient. Anderton  y.  Sanderson^  2  Stark.  204 ; 
Holt.  691 ;  17  B.  R.  681 ;  19  R.  R.  703.  S.  P., 
PaUtkorp  V.  FuTRuh,  2  Esp.  511,  n. 

So,  in  an  action  against  a  husband  for  goods 
sapplied  to  his  wife  for  her  accommodation  while 
he  oocasionidly  visited  her,  a  letter  written  by 
the  wife  acknowledging  the  debt  within  six 
years  was  admissible  to  take  the  case  out  of  the 
statute.  Gregory  y.  Parker,  1  Gamp.  394 ;  10 
R,  R.  712. 

But  as  the  9  Geo.  4,  c.  14,  s.  1,  directed  that  no 
acknowledgment  or  promise  should  be  sufficient 
to  take  a  case  out  of  the  statute,  unless  in  writ  ing, 
"  and  signed  by  the  party  chargeable  thereby," 
an  acknowledgment  contained  in  a  letter  which 
waa  written  by  the  wife  of  the  debtor,  in  his 
name,  and  at  his  request,  was  insufficient,  because 
the  statute  gave  no  authority  to  an  agent  to 
make  the  acknowledgment.  Hffde  v.  JoUnson, 
3  Scott,  289 ;  2  Ring.  (N.o.)  776  ;  2  Hodges,  94  ; 
5  L.  J.,  C.  P.  291. 

Mliere  an  agent  had  been  employed  to  pay 
money  for  work  done,  and  the  workmen  were 
referrcd  to  him  for  payment,  and  he  assented  to 
it,  an  acknowledgment  or  a  promise  by  him  to 
pay  was  sufficient.    JSurt  v.  Paliner,  5  Esp.  146. 

An  acknowledgment  signed  by  the  solicitor 
of  the  administrator  of  the  debtor  in  1862  will 
save  from  the  bar  of  the  Statute  of  Limitations 
a  debt  aocniod  before  the  passing  of  the  16  &  17 
Vict.  c.  113,  s.  20.  Archer  v.  Leonard,  15 
Ir.  Ch.  R.  267. 

The  solicitor  for  the  administrator,  who  had 
been  furnished  with  several  bills  of  costs  by  A., 
who  had  been  solicitor  for  the  intestate,  by 
notice  lequin^l  him  to  tax  any  biUs  of  costs  pro- 
perly payable  out  of  the  assets,  the  administrator 
thereby  undertaking  to  pay  any  sum  which  might 
be  found  due  on  foot  of  said  costs  (after  all  fair 
credits),  when  the  same  should  be  taxed  and 
certified,  and  the  credits  given,  less  the  costs  of 
taxation,  if  one-sixth  should  be  taxed  off,  and 
requiring  to  be  furnished  with  a  requisition  for 
taxation :— Held,  that  the  notice  saved  the  bar 
from  the  Statute  of  Limitations.    Ih, 

A  son,  who  acts  as  his  father*s  agent  in  matters 
of  his  trade,  is  not  his  agent  to  make  an  acknow- 
ledgment that  money  is  due  from  the  father,  as 
an  executor,  to  a  legatee,  so  as  to  take  the  legacy 
out  of  the  statute.  WhitehouMe  v.  Ahherley,  1 
Car.  &  K.  642. 

IFatigBad  Aeknowladgmtmt,  anelosed  in 

Latter  firom  Debtor's  Wifb,  ininffleieiit]— See 
Iitgrdta  v.  Little^  coL  113. 

By  IHraeton  tax  Campanj.] — See  Louyndes 

V.  Garnett  and  MoeeiUy  Gold  Mining  Co,,  col. 
108. 

In  Writing.] — See  Ltland  v.  Murphy, 

coL  112. 

By  one  Creditor  authoriiad  to  arrange  with 

the  others.] — ^A  debtor  had  written  a  letter  to 
T.,  to  make  a  proposition  to  the  creditor  respect- 
ing a  debt  he  owed  him ;  and  in  this  letter  he 


desired  T.  to  arrange  with  the  whole  of  his  credi- 
tors. T.  wrote  a  letter  to  the  creditor,  offering 
an  acceptance  for  It.  6d.  in  the  pound  on  the 
debt : — ^Held,  not  sufficient  to  take  the  case  out 
of  the  statute.  Gibbon  v.  Bag$hott,  5  Oar.  &  P. 
21L 

By  Aooountaat  employed  by  Baakmpt'a 

Aafigneoa.] — An  accountant  employed  by  the 
assignees  of  a  bankrupt,  sent  to  a  creditor  an 
unsigned  statement  of  the  account  between  the 
bankrupt  and  the  creditor,  in  which  he  stated  a 
balance  in  favour  of  the  creditor  : — Held,  that 
this  was  not  a  sufficient  acknowledgment  of  a 
debt  to  take  the  case  out  of  the  statute,  as  against 
the  assignees.  Pott  v.  Clegg,  16  M.  &  W.  321 ; 
16  L.  J.,  Ex.  210 ;  11  Jur.  289. 

An  admission  by  a  bankrupt  in  his  balance- 
sheet  will  not  take  a  debt  out  of  the  statute  as 
against  his  assignees.    1  b. 

By  Sxeeutors  or  Adminiitrators.1 — ^In  1835r 
A.  filed  a  creditors*  bill  against  the  administrator 
of  his  debtor,  founded  on  a  debt  due  on  a  note, 
but  in  respect  of  which  no  payment  of  either 
principal  or  interest  had  been  made  since  1823.  In 
1832  the  administrator,  on  the  citation  of  a  third 
perBon,signed  and  exhibited,  in  the  Ecclesiastical 
Court,  an  inventory  and  account  of  the  debtor*» 
assets  and  debts,  in  which  A.*8  debt  was  entered : 
— Held,  that  the  entry  was  a  sufficient  aclmow. 
ledgment.  ^nit^^  v.  Poole,  12  Sim.  17  ;  10  L.  J., 
Oh.  192. 

An  acknowledgment  of,  or  promise  to  pay,  a 
debt  of  a  testator  by  one  of  several  executors  is 
sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations.  Tulloek  v.  Dunn  (Ry.  &  M.  416) 
and  Soholey  v.  Walton  (13  L.  J.  Ex.  122 ;  12 
M.  A;  W.  510)  distinguished.  Macdanald,  In  re, 
Diek  V.  Frater,  66  L.  J.,  Ch.  630  ;  [1897]  2  Ch. 
181  ;  76  L.  T.  713 ;  46  W.  R.  628. 

S^ble,  per  Parke,  B.,  an  acknowledgment  in 
writing  by  one  of  two  executors  of  a  debt  due 
from  the  testator  is  not  sufficient  to  take  the 
debt  out  of  the  statute  as  against  his  co-execu- 
tors, even  although  made  by  him  in  his  repre- 
sentative capacity.  Soholey  v.  Walton,  12  M.  &  \V. 
510 ;  13  L.  J.,  Ex.  122  ;  8  Jur.  319. 

Where  one  of  two  joint  executors  was  applied 
to  for  payment  of  a  debt  of  his  testator's,  who 
had  been  dead  twenty  years,  and  as  against 
whom  the  debt  was  barred,  and  said  :  "  I  l^lieve 
the  debt  is  a  just  one,  and  has  never  been  paid  ; 
I  should  be  happy  to  serve  yon  in  the  matter  if 
I  could,  but  I  cannot  do  anything  without  the 
consent  of  the  testator's  family"  : — Held,  in  an 
action  against  both  the  executors,  that  there  was 
no  such  acknowledgment  of  the  debt  as  took  the 
case  out  of  the  statute  as  against  them,  there 
being  no  promise,  express  or  implied,  to  pay  the 
debt.  M'Culloch  v.  i>airM.  9  D. & R.  40  ;  6  L.  J. 
(O.S.)  K  B.  56  ;  30  R.  R.  515. 

In  an  action  against  several  executors  : — Held, 
that  neither  a  mere  acknowledgment  of  the  debt 
by  all  the  executors,  nor  an  express  promise  by 
one  of  them,  took  the  case  out  of  the  statute  ; 
there  must  be  an  express  promise  by  alL  Tullock 
V.  Dunn,  R.  &  M.  416  ;  27  R.  R.  765. 

After  an  administration  decree,  an  executor 
has  no  right,  as  against  the  parties  interested  in 
the  estate,  to  give  an  acknowledgment  to  take  a 
debt  barred  by  the  statute  out  of  its  operation. 
Phillips  V.  Deal,  82  Beav.  26. 

Where  the  statute  had  run  against  a  debt. 
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due  from  a  testator  before  his  death,  and  the 
executor  wrote  thus  to  the  creditor :  **  The  legatees 
object  to  mj  paying  the  claim,  though  I  think  it 
just,**  and  **  I  not  only  do  not  dispute  the  claim, 
but  admit  it,  thinking  it  just,  but  am  compelled  to 
refuse  payment  without  an  order  of  the  court  ** : 
— ^Held,  that  the  debt  was  not  revived,  and  that 
the  real  estate  could  not  be  subjected  to  it  by 
any  act  of  the  devisees  in  trust,  though  they  were 
also  executors.  Briggt  v.  Wilson^  6  De  G. 
M.  &  G.  12  ;  17  Beav.  330 ;  2  £q.  B.  153. 

A  debt  is  not  taken  out  of  the  statute  by  an 
advertisement  published  by  the  administrator 
requesting  all  persons,  having  claims  on  the 
estate,  to  send  in  statements  of  their  demand, 
prior  to  their  being  laid  before  A.,  by  whom  the 
persons  claiming  to  be  creditors  are  to  submit  to 
be  examined  touching  the  same,  if  he  shall  see 
occasion,  in  order  to  their  being  approved  and 
paid,  or  rejected,  if  such  latter  oourse  be  deemed 
expedient.  Srott  v.  Jansi,  4  GL  ft  F.  382 ;  7 
L.  J.,  Ch.  242. 

Semble,  notice  in  a  newspaper,  by  a  personal 
representative,  that  he  will  pay  all  debts  justly 
due  from  his  testator,  will  prevent  a  debt  from 
being  barred  by  the  Statute  of  Limitations. 
S,  a,  1  Buss.  &  M.  266  ;  8  L.  J.  (0.fl.)  Ch.  83. 

Advertisement  by  executor  for  creditor  to  come 
in  to  prove  debts  against  testator  revives  a  debt 
barred  by  the  Statute  of  Limitations.  Sed 
quaere.    Andrews  v.  Brown,  1  £q.  Abr.  305. 

An  admission  by  an  executrix,  in  her  answer, 
of  the  foot  of  there  having'  been  a  debt  due  by 
the  testator,  is  sufficient  to  prevent  the  debt  from 
l)eing  barred  by  the  3  &  4  Will.  4,  c  42,  s.  5. 
Motidie  V.  Bannister,  4  Drew.  432  ;  28  L.  J.,  Ch. 
881  ;  6  Jur.  (N.8.)  402  ;  7  W.  R.  278. 

An  acknowledgment,  in  order  to  take  a  case 
out  of  the  statute  (3  &  4  Will.  4,  c.  27),  must 
appear  to  have  been  made  with  the  intention  of 
charging  the  party  making  it,  and  it  must  have 
been  mfuie  to  a  p&rty  then  entitled  to  make  the 
demand.  Accordingly,  where  the  demand  was 
against  two  executors  for  a  legacy  due  to  deceased 
wife  of  plaintifE,  and  the  arrears  of  interest 
accrued  since  her  death,  and  the  acknowledg- 
ment was  made  by  one  executor,  with  the  object 
apparently  of  throwing  the  burden  on  the  other, 
and  it  wms  made  also  before  the  plaintiff  had 
entitled  himself  by  taking  out  administration  to 
his  wife,  it  was  held  insufficient  on  both  grounds. 
Holland  v.  Clark,  1  Y.  &  CoU.  C.  C.  161. 

An  admission  of  a  debt  by  the  executrix  of  a 
trader,  within  six  years  before  the  filing  of  a 
creditors'  bill,  will  not  take  the  debt  out  of  the 
Statute  of  Limitations,  so  as  to  enable  the  creditor, 
under  the  47  Geo.  3,  c.  74,  to  claim  payment  out 
of  the  real  estate  in  the  hands  of  a  devisee. 
Putnam  v.  Bates,  3  Russ.  188. 

AeknowladgTiMiit  by  Sxeeutort,  who  are  also 
TmstMS  of  Baaltj,  not  aeoeiiarilj  binding  on 
Bealt7.]-'See  Fardham  v.  Wallis,  col.  134. 

By  Joint  Debtors.] — ^An  acknowledgment  of  a 
debt,  contained  in  a  letter  from  one  partner  to 
another,  undertaking  to  assign  to  the  latter  the 
debts  and  liabilities  of  the  firm,  upon  his  satis- 
fying debts  due  to  a  person  named  in  the  letter, 
and  others,  or  "  obtaining  a  release  of  my  lia- 
bilities in  respect  of  such  debts,"  does  not  amount 
to  a  promise  to  pay  the  debts,  and  therefore  does 
not  take  the  debts  out  of  the  statute.  Hind' 
marsh,  In  re,  1  Drew.  &  Sm.  129  ;  1  L.  T.  475  ; 
8  W.  R.  203. 


An  admission  made  by  one  of  two  | 
after  the  dissolution  of  the  partnership,  o 
ing  joint  contracts,  that  took  place  dxui 
partnership,  was  sufficient  to  bar  the  i 
Wood  V.  BraddUk,  1  Taunt  104  ;  9  &.  B 

But  the  admission  of  one  partner  t 
another  must  be  clear  and  explicit.  M 
Oroon,  1  Stark.  488. 

Where  one  of  two  partners,  who  was  a 
cated  bankrupt,  acknowledged  a  debt  doc 
plaintiff  by  his  partner  and  himself:- 
that  it  was  not  a  sufficient  acknowledgn 
take  the  case  out  of  the  statute  in  an 
against  both,  when  the  bankrupt  pleac 
bankruptcy  and  the  other  the  statute. 
V.  Bridges,  3  Car.  &  P.  83. 

An  acknowledgment  of  one  of  several 
of  a  joint  and  several  note  took  it  out 
statute  as  against  the  others,  and  might  I 
in  evidence  in  a  separate  action  against 
the  others.     WhUeomh  v.  WkUing,  2  Dot 

So,  in  the  case  of  a  joint  note,  even 
one  of  the  makers  had  never  made  any  a 
lodgment,  and  had  signed  the  note  as  a 
only.    Perham  v.  Baynal,  9  Moore,  566  ; 
306  ;  3  L.  J.  (O.8.)  C.  P.  271. 

An  account  stated  between  a  debtoi 
part-owner  and  ship's  husband,  and  his  oo- 
in  which  the  items  of  the  creditor's  aooc 
work  done  and  money  advanced  are  incl 
not  such  an  acknowledgment  as  will  t 
case  out  of  the  operation  of  the  statute. 
V.  Hill,  1  F.  &  F.  198. 

The  circumstance  of  there  being  no  ascc 
or  adjusted  debt  till  within  six  years,  i 
delay  the  operation  of  the  statute.    Ih. 

A  debt  is  not  to  be  kept  alive  agaii 
party  by  the  admission  of  another,  ex< 
cases  of  continuing  joint  contract.  Foru 
WallU,  10  Hare,  228 ;  22  L.  J.,  Ch.  548  ; 
228. 

The  existence  or  non-existence  of  the  \ 
depends  upon  the  act  of  the  person,  a 
upon  the  relative  liability  of  the  property 

Aftor  Xarriago  of  on«.]-^Where  ai 

was  brought  on  a  joint  note,  made  by  A. 
whilst  B.  was  sole,  against  A.,  B.  and 
husband  of  the  latter,  who  was  joined  i 
formity ;  and  they  pleaded  actio  non  i 
infra  sex  annos ;  to  which  the  plaintiff 
that  the  cause  of  action  arose  within  sia 
— ^Held,  that  an  acknowledgment  by  A. 
six  years,  that  the  debt  was  due,  would  i 
the  case  out  of  the  statute,  such  ackn 
ment  bein?  made  after  the  intermarriag 
and  C.  Pitiam  YMbster,  2  D.  ft  B.  363 ;  1 
248  ;  1  L.  J.  Co.s.)  K.  B.  81 ;  25  B.  R.  38 

By  InfiuLti.] — An  acknowledgment  in 
given  by  an  infant  of  a  debt  due  for  necee 
effective  for  the  purpose  of  taking  the  d 
of  the  statute.     Willins  v.  SuUtA,  4  £] 
180 ;  8  C.  L.  B.  16 ;  24  L.  J.,  Q.  B.  62 
(N.S.)  163 ;  3  W.  B.  22. 

Bight  to  aooount  aa  botwoon  Partni 
kept  aliyo  after  Diisolation  by  an  Aelau 
ment  made  by  a  Debtor  of  the  Firm  to 
the  Partners.] — See  £mox  v.  6^e,  ooL  21 

Sohodnlo  of  Liabilitloi  of  ImproTonm 
misiionort  drawn  np  by  their  FinanooOoi 
and  aoooptod  by  them.] — See  Bush  v.  Mar 
104. 
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By    Mhiar  that   aaother    will   paj.] — See 
mkippy  y.  HiUary,  ooL  113. 

Im  the  MM  «f  SpMUltj  D^bti.]— Bee  Moodie 
Y.  BannUier,  ool.  282. 


2.  Concealed  Fbaud. 
te  dUo  poet,  B,  IX. 

BImot«I7  prtTonted  bj  Dtfendant'i  Fraud.] 
— It  is  no  answer  to  a  plea  of  the  statute  that 
the  plaintiff  was  prevented  \>y  the  fraud  of  the 
defendant  from  knowinfi:  of  the  cause  of  action, 
until  after  the  time  of  limitation  expired.  Int" 
perial  Gaslight  and  Coke  Co,  v.  Lonaon  OanVght 
6ii.,  10  Ex.  39 ;  2  C.  L.  R.  1230  ;  23  L.  J.,  Ex. 
303  ;  18  Jnr.  497  ;  2  W.  R.  527.  See  Hunter  v. 
Gibhrns,  1  H.  &  N.  459  ;  26  L.  J.,  Ex.  1 ;  2  Jur. 
(N.8.)  1249  ;  5  W.  R.  91 ;  poet,  col.  123. 

In  an  action  to  recover  by  way  of  damages 
money  lost  by  the  fraudulent  representations  of 
the  defendant,  a  reply  to  a  defence  of  the  Statute 
of  Limitations  that  the  plaintiff  did  not  discover 
and  had  not  reasonable  means  of  discovering  the 
fraud  within  six  years  before  action,  and  that 
the  existence  of  such  fraud  was  fraudulently  con- 
cealed by  the  defendant  until  within  such  six 
years,  was  held  good.  Qihhi  v.  Guild,  9  Q.  B.  D. 
69  ;  51  L.  J.,  Q.  B.  313 ;  46  L.  T.  248  ;  30  W.  R. 
691 — 0.  A.  Contra,  Imperial  Ga^igkt  and 
Gtke  Cb,  V.  London  Ga$llght  Co,,  and  Hunter  v. 
Gibbons,  supra. 

In  an  action  to  recover  damages  for  fraudulent 
representation  of  the  quality  (viz.  "the  sheep- 
carrying  power  **)  of  certain  lands,  whereby  the 
plaintiff  was  induced  to  take  leases  thereof,  the 
defendants  pleaded  the  Statute  of  Limitations. 
Reply :  That  the  cause  of  action  relied  on  is  the 
fraud  and  fraudulent  misrepresentation  of  the 
defendants,  and  the  injuries  occasioned  to  the 
plaintiff  tliereby ;  and  the  plaintiff  says  that  he 
did  not,  and  could  not,  by  the  exercise  of  reason- 
able diligence,  have  discovered  the  said  fraud,  or 
that  the  said  representation  was  untrue  and 
fraudulent,  until  within  six  years  before  the 
commencement  of  this  action : — Held,  that  the 
reply  was  no  answer  to  the  plea  relying  on  the 
statute.  Gibbs  v.  Guild,  supra,  commented  on 
and  distinguished.  Barber  v.  Houston,  18  L.  R., 
Ir.  475— C.  A. 

Or  by  Fraud  of  Beltodant's  Partner.] — 

Money  of  the  plaintiff  came  into  the  hands  of  a 
firm  dE  solicitors  for  investment,  and  was  con- 
verted to  the  use  of  the  firm.  Owing  to  mis- 
representations attributable  to  the  firm  the 
plaintiff  was  prevented  from  discovering  the 
fraud  until  more  than  six  years  after  the  cause 
of  action  arose.  In  an  action  to  recover  the 
money,  a  partner,  innocent  of  the  fraud,  claimed 
that  under  s.  8  of  the  Trustee  Act,  1888,  he  was 
entitled  to  the  benefit  of  the  Statute  of  Limi- 
tations : — ^Held,  that  the  principle  of  Blair 
V.  Bromley  (6  Hare,  542)  applied,  and  he 
was  deprived  of  the  benefit  of  the  statute  by 
the  misrepresentations,  which  bound  him  as  a 
partner.  Moore  v.  Knight,  60  L.  J.,  Ch.  271; 
[1891]  1  Ch.  647  ;  63  L.  T.  831  ;  39  W.  R.  312. 

TaUdaf  Partnertliip  Ae0onnti.]~For  the 

purpose  of  taking  partnership  accounts,  a  partner- 
ship between  wee  persons,  carried  on  with- 


out any  break  after  the  death  of  one  by  the 
survivors,  is,  as  between  the  survivors,  one  con- 
tinuous partnership.  As  between  partners,  in 
cases  of  concealed  fraud  the  Statute  of  Limita- 
tions does  not  commence  to  run  from  the  time 
when  with  reasonable  diligence  the  fraud  might 
have  been  discovered,  but  only  from  the  time 
when  it  has  in  fact  been  discovered  unless  the 
person  complaining  has  hadhii  suspicion  aroused, 
and,  having  the  means  of  knowledge,  has  not 
chosen  to  avail  himself  of  that  means.  Bawlint 
V.  Wichham  (3  De  G.  &  J.  304)  followed.  Gibbe 
V.  Guild  (9  Q.  B.  D.  59)  examined.  Betiemann 
V.  Betjewann,  64  L.  J.,  Ch.  641 ;  [1895]  2  Ch. 
474  ;  12  R.  455  ;  73  L.  T.  2  ;  44  W.  R.  182— C.  A. 

Fraud  must  be  Defendant's  er  known  to  him.] 
— If  non-discovery  of  fraud  is  relied  on  to  take 
a  case  out  of  the  statute,  it  must  be  the  fraud  of 
the  person  who  invokes  the  aid  of  the  statute  or 
of  his  agent  when  acting  for  him.  Thorne  v. 
Heard,  64  L.  J.,  Ch.  662  ;  [1895]  A.  C.  496  ;  11 
R.  254  ;  73  L.  T.  291 ;  44  W.  R.  156— H.  L. 

A  personal  representative  having  found  among 
the  papers  of  the  deceased  a  mortgage  deed,  and 
having  assigned  it  more  than  six  years  ago  for 
the  mortgage-money,  affirming  and  reciting  in 
the  deed  of  assignment  that  it  was  a  mortgage 
deed,  made  or  mentioned  to  have  been  made 
between  the  mortgagor  and  mortgagee  for  that 
sum,  the  assignee  soall  not  recover  back  the 
mortgage-money,  although  it  turns  out  that  the 
mortgage  was  a  forgery,  and  that  the  assignee 
did  not  discover  the  forgery  till  within  six  years 
before  he  brings  his  action,  unless  the  assignor 
knew  it  to  be  a  forgery.  Bdl  v.  Holbeek,  2 
DougL  654. 

ATerment  neeessary  that  Fraud  only  die* 
eoyered  within  six  jean  of  Action.] — The 
Statute  of  Limitations  is  no  plea  where  tne  bill 
charges  a  fraud,  but  then  it  should  be  charged 
by  the  bill  that  the  fraud  was  discovered  within 
six  years  before  the  bill  was  filai.  South  Sea 
Co,  v.  Wymondiell,  3  P.  W.  148. 

Time  does  not  run  till  Facte  eenstituting' 
Fraud  knowiU — See  Blennerhauett  v.  Day, 
and  Blair  v.  Bromley,  col.  19. 

Or  till  they  might  with  reasonable  Diligenee 
have  been  known.]  —  See  Willis  v.  Howe,  coL 
308. 

Statute  not  ayoided  by  Conoealment  without 
Fraud*] — In  an  action  for  negligence,  conceal- 
ment of  the  negligence  until  within  six  years 
before  action  is  no  answer  to  the  defence  of  the 
Statute  of  Limitations  if  the  defendant  has  not 
been  guilty  of  fraud.  Armstrong  v.  Milbum,  54 
L.  T.  723— C.  A. 

Wrongful  Working  of  Xines.]— The  plaintiffs, 
the  owners  of  coal  mines,  discovered  in  1872 
that  the  defendant  more  than  six  years  pre- 
viously had,  when  working  an  adjoining  colliery, 
worked  a  large  quantity  of  the  pUiinti&'  coal  by 
breaking  their  boundary.  There  had  been  no 
subsidence  of  the  surface  or  anything  to  put  the 
plaintiffs  on  inquiry,  and  the  defenduit  in  plans 
which  he  kept  of  the  workings  in  his  own  mine, 
had  not  marked  the  illegal  workings : —Held, 
that  the  omission  in  the  plans  was  not  sufficient 
to  constitute  a  case  of  concealed  fraud  so  as  to 
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<!ntitle  the  plaintiffs  to  an  account  and  damages. 
Dfiwes  V.  Bagrudl,  23  W.  R.  690. 

The  owner  of  a  mine  commenced  to  work  from 
his  own  mine  into  an  adjoining  mine  vested  in 
trastees,  in  the  bon&  fide  belief  that  he  was 
about  to  obtain  froln  them  a  contract  author- 
ising him  so  to  workf  und  gave  to  one  of  the 
trustees  notice  that  he  was  about  to  commence 
working: — Held,  that  the  working,  Uiough  no 
•contract  was  afterwards  entered  into,  and  the 
trustees  had  no  power  to  make  one,  ought  to  be 
treated  on  the  same  footing  as  if  it  had  been 
-commenced  inadvertently ;  and  in  taking  an 
account  of  the  minerals  gotten  without  authority 
the  defendant  was  allowed  the  cost  of  severing 
them,  as  well  as  the  cost  of  bringing  them  to 
bank.  But,  from  the  time  that  notice  was 
jfiven  to  the  defendant  that  no  contract  would 
be  made  with  him  authorising  him  to  work,  his 
working  was  treated  as  fraudulent,  and  he  was 
Allowed  only  the  cost  of  bringing  the  minerals 
to  bank.  Trcftter  v.  Metclean,  49  L.  J.,  Ch.  256  ; 
13  Ch.  D.  674 ;  42  L.  T.  118  ;  28  W.  R.  244. 

So  long  as  a  wrongful  working  is  to  be  treated 
;as  inadvertent  the  Statute  of  Limitations 
Applies,  and  the  account  will  only  be  directed 
for  six  years  from  the  issue  of  the  writ.  But 
ihe  onus  is  on  the  defendant  to  shew  that 
-minerals  gotten  by  him  were  gotten  before  the 
•six  years.    Ih, 

To  a  plea  of  the  statute,  in  an  action  of  tres- 

rpass,  or  trespass  on  the  case,  the  plaintiff  will 

inot  be  allowed  to  reply  as  an  equitable  answer 

that  the  trespasses  were  underground,  and  had 

l)een  fraudulently  concealed  from  the  plaintiff 

*till  within  six  years  before  action.     Hunter  v. 

GibboTU,  1  H.  &  N.  459  ;  26  L.  J.,  Ex.  1 ;  2  Jur. 

(N.S.)  1249  ;  5  W.  R.  91.   Bnt  see  Qihhty.  Guild, 

.51  L.  J.,  Q.  B.  313  ;  9  Q.  B.  D.  59  ;  46  L.  T.  248 ; 

.30  W.  R.  591 ;  ante,  col.  121.— C.  A. 

Liabilitj  to  refund  Bum  knowingly  paid  to 
Tenon  not  entitled.] — In  1842  B.  lent  to  a. 
^dOL  upon  a  promissory  note.  By  a  will  made 
in  the  same  year  B.  bequeathed  600Z.,  which  he 
described  as  being  in  the  hands  of  G.,  to  his  son- 
in-law,  upon  trust  to  invest  and  pay  the  divi- 
.dends  and  interest  to  his  daughter,  tne  wife  of  R., 
for  life,  free  from  the  debts  and  control  of  her 
husband ;  and  after  her  death  for  R.  for  life ; 

.-and  after  the  death  of  the  survivor,  for  their 

•  children.  On  the  death  of  the  testator  R. 
became  indebted  to  G.,and  in  order  to  discharge 
part  of  the  debt,  in  1842  he  delivered  to  G.  the 

.note  for  600Z.: — Held,  that  as  G.had  information 
of  the  manner  of  the  bequest,  he  was  a  party  to 
the  fraudulent  abstraction  of  the  trust  pro{)erty, 

.  and  liable  to  refund  the  amount.  The  relief  in 
such  a  case  is  founded  on  fraud  and  not  on  con- 
structive trust,  and  being  so  founded,  it  Is 
governed  by  the  principle  that  the  right  of  the 
party  defrauded  is  not  affected  by  lapse  of  time. 
Rolfe  V.  Gregory,  34  L.  J.,  Ch.  274 ;    11  Jur. 

.  (N.8.)  98  ;  12  L.  T.  162  ;  13  W.  R.  355— L.  C. 

Family  Settlement  procured  by.] — ^Agreement 
in  settlement  of  family  disputes,  one  party  being 
f^ilty  of  gross  fraud  and  concealment  of  the 
rights  of  the  other,  set  aside  after  great  length  of 
time.  Gordon  v.  iOordon,  3  Swan.  400  ;  19  R.  R. 
280 

Bond    obtained   by   Falie  Fretenoei.]  —  A., 
>  under  pretence  that  B.  was  instrumental  in  pro- 


curing a  beneficial  marriage  for  C,  obtaii 
bond  from  C.  to  B.  for  one  thousand  guinea 
a  reward  for  his  services.  The  bond  is 
when  due  ;  but  in  nine  years  afterwards  C. 
covers  the  whole  to  be  a  gross  imposition  ii 
and  that  he  received  all  the  money.  On  a 
brought,  A.  was  decreed  to  repay  C.  the  w 
money,  with  interest  and  costs.  Booth  v.  T 
rington  ^Earl),  4  Bro.  P.  C.  163. 

By  Agonti,  Btowardi,  and  Broken.] — ^Int< 
and  costs  decreed  against  a  steward  upon  tt 
wilful  concealment,  &c.,  and  in  such  a 
generally,  there  is  no  limitation  of  time.  R 
wirke  (&W)  v.  Vernon,  14  Ves.  604 ;  9  B 
329. 

Where  two  agents  conspire  to  defraud  1 
principal,  the  estates  of  both  the  agents  wil 
liable  in  equity  to  the  estate  of  the  principa 
respect  of  the  fraud  so  committed.  Wal^ha 
Stainton,  12  W.  R.  63. 

In  such  a  case  an  agent  is  considered  ! 
trustee  for  his  principal,  and  lapse  of  time  i 
bar.    lb, 

A  steward  and  agent,  being  employed  to 
an  estate,  purchased  part  of  it  himself  a1 
tmdervalue,  and  secretly,  in  the  name  of  ano 
person.  All  actions  and  matters  of  differ 
between  the  parties  were  afterwards  submi 
to  arbitration  ;  an  award  was  made,  and  mu 
releases  executed.  The  court,  forty-seven  j 
after  the  purchase,  and  twenty-eight  years  \ 
the  award,  set  aside  the  purchase,  holding, : 
that  the  principal  having  been  kept  ignoran 
the  fraud,  was  not  bound  by  the  lapse  of  ti 
and  secondly,  that  he  was  not  bound  by 
award  and  release,  on  the  ground  that  the  de 
tion  had  been  continued,  and  that  the  pure 
and  the  fraudulent  circumstances  relating 
had  not  been  brought  under  the  consideratio 
the  arbitrator.  TVetPlyan  v.  Charter,  4  L 
Ch.  209.  Affirmed  nom.  Charter  v.  Trevel 
11  CI.  &F.  714;  8  Jur.  1015. 

Reversionary  leases,  at  undervalue,  obta 
by  agent  from  principal,  the  rdation  of  crec 
and  debtor  also  subsisting,  after  an  acquieso 
of  twenty-seven  years,  not  set  aside ;  the  i 
ciary  character '  having,  during  that  pe 
ceased  to  exist,  and  the  transactions  being  re 
nised  on  oath  by  the  principal  as  fair.  Jl/edl 
V.  O'Donell,  1  Ball  &  B.  166. 

Where  it  was  alleged  that  the  agent  of 
former  owner  of  estates  devised  to  the  plaii 
had  within  a  few  days  after  the  decease  obta 
a  conveyance  of  part  of  the  property  in  disch 
of  a  settled  balance,  alleged  to  be  due  to 
and  obtained  the  deed,  under  an  assertion 
he  had  a  secret  by  which  the  plaintiff's 
might  be  impeached,  but  the  latter  had,  u 
legal  advice,  acquiesced  and  confirmed  the  ti 
action,  and  after  a  lapse  of  above  fifteen  j 
sought  to  open  the  accounts  on  the  groun 
fraud ;  the  house  affirmed  the  judgment  be 
dismissing  the  bill.    De  Montmorency  v.  Di 
eux.  West,  64  ;  7  01.  &  F.  188 ;  2  Dr.  &  Wal.  • 
4  Jur.  403. 

Where  a  broker  sold  to  his  employer,  as  b 
the  property  of  a  third  person,  shares  hel< 
trust  for  him,  the  broker,  the  transaction 
held  void  on  grounds  of  public  policy,  and 
aside  without  entering  into  the  question  of 
ness  of  price,  at  the  expiration  of  twelve  j\ 
the  fraud  not  appearing  to  have  been  discov 
more  than  a  year.  Gillett  v.  P^peroam 
Beav.  78. 
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Claim  in  madiag-iip  agminit  Biraetor  for 
Mbmrm  improperly  allotted  to  Urn  not  barred  by 
Statute — Kaowledge  of  Direotore  not  Knowledge 
of  Company.] — See  FUsroy  Beuemer  Steel  ^., 
In  re,  ooL  80. 


3.  Payment  ov  Aoooust. 
See  aleo  poet,  B,  VL 

a.  What  amoonta  to. 

Cf  Interest.] — ^A  payment  made  within  six 
years,  of  interest  which  has  become  due  upon  a 
note  more  than  six  years  ago,  is  sufficient,  where 
the  note  remains  in  the  hands  of  the  payee. 
Bealey  t.  Greenelade,  2  Tyr.  121 ;  2  G.  ft  J.  61  ; 
lluf^Ex.  1. 

To  constitute  a  payment  of  interest  sufficient 
to  take  a  debt  out  of  the  statute,  it  is  not  essential 
that  money  should  actually  pass  between  the 
<iebtor  and  creditor.  Maher  v.  Maher,  36  L.  J., 
Ex.  70 ;  L.  B.  2  Ex.  153  ;  16  L.  T.  26. 

After  a  debt  due  to  a  fiither  from  his  son  had 
been  barred  by  the  statute,  the  father,  his  son 
And  his  son's  wife  had  an  interyiew,  at  which  the 
interest  due  was  calculated.  The  son  then  put 
his  hand  into  his  pocket,  as  if  to  get  out  the 
money  to  pay  it.  The  father  stopped  him,  and, 
writing  a  receipt  for  the  interest,  gave  it  to  his 
•son's  wife,  saying  that  he  would  make  her  a 
present  of  the  money.  No  money  actually 
passed  between  the  parties: — ^Held,  that  this 
transaction  was  a  sufficient  payment  to  take  the 
^cbt  out  of  the  statute.    Ih, 

Payment  of  interest  upon  a  note  payable  on 
demand  is  sufficient  to  take  the  case  out  of  the 
statute,  although  there  is  no  independent  evi- 
dence that  any  demand  of  payment  of  the  note 
has  been  made.  BradfiM  v.  Tupper,  7  Ex.  27 ; 
:21  L.  J.,  Ex.  6. 

Payment  of  Bent  by  Bebtor  for  Creditor  may 
bo  Xrideneo  of  Payment  of  Interest  on  Bobt.] — 
See  Wartkinffton  v.  GrimsdUch,  coL  133. 

Pleading  to  Allegation  of  Payment  of  In- 
4oreit] — See  Bollie  v.  Palmer,  col.  145. 

Whore  no  Promise  to  pay  Bobt  oan  be 
implied.] — Part  payment  of  a  debt  will  not  take 
the  case  out  of  the  statute,  unless  the  payment  is 
made  under  circumstances  which  warrant  a  jury 
<in  inferring  a  promise  to  pay  the  residue ;  there- 
fore, where  a  party,  on  being  applied  to  for 
interest,  paid  a  sovereign,  and  said  he  owed  the 
money,  but  would  not  pay  it : — ^Held,  that  it  was 
A  question  for  the  jury  to  say,  whether  he  intended 
to  refuse  payment  or  merely  spoke  in  jest. 
Waimnan  v.  Aynnutn,  1  Ex.  118 ;  16  L.  J.,  Ex.  232. 

In  an  action  on  a  note,  dated  7ih  December, 

1845,  for  payment   of   500^.  and  interest,  on 

•demand,  to  C,  the  plaintiffs  testator,  and  on  a 

similar  note  for  500/.,  dated  20th  January,  1846, 

.at  the  trial  it  appeared  from  the  defendimt's 

answer  to  a  bill  of  discovery,  that  in  1835,  and 

in  1842,  C.  lent  to  the  defendant  two  sums  of 

500^.,  upon  the  security  of  his  notes,  payable  on 

•demand,  with  interest.     The  interest  was  duly 

paid,  and  memoranda  thereon  indorsed  by  0.  on 

the  backs  of  the  notes.    At  length,  the  backs  of 

the  notes  being  covered  with  these  memoranda, 

it  was  arrangol  between  C.  and  the  defendant 

lihat  new  notes  should  be  substituted,  and  accord- 


ingly the  defendant  gave  C.  the  notes  on  which 
the  action  was  brought.  In  February,  1846,  C. 
told  the  defendant  that  he  intended  to  give  him 
the  1,000Z.  secured  by  the  notes,  and  he  wished 
to  give  the  defendant  a  release  and  a  discharge 
for  the  same  and  interest  due  thereon,  and  he 
directed  the  defendant  to  write  out  a  receipt  for 
1,000Z.  and  interest,  for  him,  G.  to  sign,  as  a 
release  and  a  discharge ;  and  thereupon  the 
defendant  purchased  a  lOs,  receipt  stamp,  and 
wrote  thereon  the  receipt  as  follows:  "Hull, 
16  February,  1846.  Beceived  of  B.  D.  (the 
defendant)  1,080Z.,  being  the  interest  and 
principal  on  the  notes,  dated  December,  1845, 
and  January,  1846,  and  in  full  of  all  demands," 
which  C.  signed  and  delivered  to  the  defendant. 
C.  subsequently  died,  having  previously  be- 
queathed the  notes  to  his  executors,  with  direc- 
tions as  to  the  investment  of  the  proceeds  :^ 
Held,  that  the  payment  of  interest  in  1846 
alleged  in  the  receipt  was  not,  under  the  circum- 
stances, a  part  payment  or  an  acknowledgment 
of  the  debt,  so  as  to  take  the  case  out  of  the 
statute.  Hftter  v.  Jknoher,  6  Ex.  839  ;  20  L.  J., 
Ex.385. 

Upon  a  plaint  brought  in  the  county  court  to 
recover  two  years*  int^«st  due  upon  a  promissory 
note,  against  the  representatives  of  the  deceased 
maker  of  the  note,  they  pleaded  the  Statute  of 
Limitations,  in  answer  to  which  plea  an  acknow- 
ledgment within  six  years  was  given  in  evidence, 
and  judgment  was  given  for  the  plaintifE,  and 
the  defendants  thereupon  paid  into  court  the 
amount  of  the  judgment : — Held,  in  an  action 
brought  to  recover  the  principal  and  further 
interest  thereon  two  years  after  such  payment 
into  court  and  more  than  six  years  after  the 
acknowledgment  proved  in  such  plaint,  that 
such  payment  did  not  necessarily  imply  a  promise 
to  pay  the  principal,  and  therefore  was  no 
eviaence  of  an  acknowledgment  to  pay  the  debt 
within  six  years,  so  as  to  take  the  case  out  of  the 
Statute  of  Limitations,  21  Jac.  1,  c.  16,  s.  3. 
Morgan  v.  Rowlands,  41  L.  J.,  Q.  B.  187 ;  L.  B. 
7  Q.  B.  493 ;  26  L.  T.  856  ;  20  W.  B.  726. 

Part  payment  of  a  debt  does  not  take  it  out  of 
the  operation  of  the  21  Jac.  1,  c.  16,  unless  it  is 
made  under  such  circumstances  that  a  promise 
to  pay  the  remainder  may  be  reasonably  inferred 
from  it.    Ih, 

A  payment  made  under  an  order  of  the  Landed 
Estates  Court,  in  presence  of  a  debtor,  on  account 
of  the  creditor's  demand  is  an  acknowledgment 
by  part  payment.  Orofdn  v.  Dennehy,  Ir.  B.  8 
C.  L.  289. 

Boooipt  of  Bividend  by  order  of  Insolvent 
Bobtori'  Court  not  a  suffieiont  Payment.] — See 
DatU  V.  Edvoarde,  and  Topping,  Esa  parte.  Levy, 
In  re,  col.  103. 

Payment  by  Tmstoo  under  Composition  Bood.] 
— See  Linley  v.  Boneor,  col.  131. 

Words  aoeompanying  Payment.] — See  Eoane 
V.  Daviee,  coL  142. 

By  Bill,  Bates  firom  Boliyery.] — When  a 
debtor  draws  a  bill  of  exchange,  to  be  applied  in 
part  payment  of  the  debt,  and  the  bill  is  paid, 
when  due,  by  the  drawee  to  the  creditor,  it 
operates  as  a  part  payment,  to  defeat  the  statute, 
only  from  the  time  of  the  delivery  of  the  bill  by 
the  debtor,  not  from  the  time  of  its  payment. 
Irving  v.  Veitoh,  3  M.  &  W.  90 ;  Mur.  &  H.  313 ; 
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7  L.  J.,  £z«  25.   See  Oowan  v.  Fortter^  8  B.  &  Ad« 
507. 

Immaterial  that  Bill  afterwards  dii honoured.] 
— Giving  a  bill  of  exchange  in  payment  on 
account  of  a  debt,  under  circumstances  which 
raise  an  implication  of  a  promise  to  pay  the 
balance,  is  a  payment  witnin  the  proviso  of  9 
Geo.  4,  c.  14,  8.  1|  and  therefore  takes  the  debt 
out  of  the  statute,  notwithstanding  the  bill  is 
afterwards  dishonoured.  Tunwy  v.  Dtfdwellj  3 
El.  &  BL  136 ;  2  C.  L.  K.  666 ;  23  L.  J.,  Q.  B. 
137  ;  18  Jur.  187. 

Indorsement!  on  Hotel.] — When  an  indorse- 
ment on  a  note  of  payment  of  interest  made  by 
the  authority  of  a  deceased  holder  appears  to 
have  been  made  after  the  statute  had  run,  it  is 
not  evidence  to  exclude  the  operation  of  the 
statute.  Brigg9  v.  Wilson^  5  I)e  G.  M.  A;  G. 
12  ;  2  Eq.  B.  153.  And  see  9  Geo.  4,  c  14, 
s.  3. 

Appropriation,  when  tome  of  the  Debts  are 
Btatnte-barred.] — ^A  bill  of  exchange  for  3752. 
given  generally  towards  payment  of  a  running 
account  of  over  1,0002.,  some  items  of  which  bad 
been  due  longer  than  six  years,  takes  the  whole 
account  out  of  the  statute.  Ourl&uHs  v.  3foming- 
ton,  5  W.  R.  491. 

For  many  years  F.  &  Co.  had  been  employed 
as  commission  agents  by  E.  &  Go.  to  effect  sales 
for  them.    The  course  of  business  was  as  follows : 

E.  &  Go.  sent  goods  to  the  firm,  who  forwarded 
them  to  the  purchasers,  received  the  purchase- 
money,  and  accounted  to  E.  &  Co.  for  the  same 
after  deducting  commission.  On  August  29, 
1894,  £.  &  Co.  sent  the  firm  a  statement  of 
accoimt  shewing  a  bcdance  due  to  E.  &  Co.  of 
494Z.  6#.  id.    This  was  arrived  at  by  debiting 

F.  &  Co.,  first,  with  a  series  of  items  which,  on 
the  face  of  the  account,  had  become  due  within 
six  years  from  the  date  when  the  account  was 
sent ;  and  secondly,  with  certain  items  in- 
cluded in  a  "consignment  account."  All  the 
items  under  the  heading  **  Consignment  account " 
were  in  August,  1894,  statute-barred  with  the 
exception  of  two.  F.  &  Co.  sent  a  cheque  in 
September,  1894,  for  3002.  "on  account,"  and 
stated  that  they  would  "thoroughly  examine 
statements  next  week,  and  close  up  the  a&ir 
altogether  if  possible."    The  3002.  so  paid  was  by 

E.  &  Co.  placed  to  the  credit  of  the  consignment 
account.  Nothing  further  was  done  down  to  the 
death  of  one  of  the  partners  in  F.  &  Co.,  against 
whose  estate  E.  &  Co.  sought  to  prove  for  the 
balance  due  to  them.  The  Statute  of  Limitations 
was  relied  on : — Held,  that  the  existence  of  a 
fiduciary  relation  between  the  parties  did  not 
prevent  the  defence  of  the  statute  being  set  up. 
Burdich  v.  Garrich  (39  L.  J.,  Ch.  369 ;  L.  R.  5 
Ch.  233)  and  Soar  v.  Ashwell,  ([1893]' 2  Q.  B. 
390)  distinguished.  Friend,  In  re,  Friend  v. 
Friend,  66  L.  J.,  Ch.  737  ;  [1897]  2  Ch.  421  ;  77 
L.  T.  60  ;  46  W.  R.  139. 

HpM  further,  that  the  appropriation  by E.  k.  Co. 
of  the  3002.  to  the  consignment  account  did  not 
operate  to  take  the  case  out  of  the  statute,  but 
that  the  payment  was  an  acknowledgment  by 

F.  &  Co.  that  there  was  pending  between  them 
and  E.  &  Co.  an  account  relating  to  the  several 
items  mentioned  in  the  statement,  including  the 
consignment  account,  from  which  a  promise  to 
pay  the  balance  of  the  account  when  ascertained 


ought  to  be  inferred,  and  that  oonsequc 
E.  &  Co.  were  entitled  to  prove  in  respect  of 
items  in  the  consignment  account  MiU 
Fawke*  (5  Bing.  (N.O.)  455  ;  8  L.  J.,  C.  P.  I 
and  Xa»h  v.  Hodgmm  (6  De  G.  M.  &  G.  474 
L.  J.,  Ch.  186)  distinguished.    Ih, 

Where  a  debtor  owes  his  creditor  some  c 
from  a  period  longer  tluuL  six  years,  and  o1 
from  a  period  within  six  years,  and  pays  a 
without  appropriating  it  to  any  particular  « 
such  payment  is  not  a  payment  on  acoour 
take  out  of  the  statute  the  debts  due  longer 
six  years.  MilU  v.  Fmokes,  7  Scott,  444 ;  5  1 
(N.C.)  455  ;  2  Am.  62 ;  8  L.  J.,  C.  P.  276  ;  3 
406. 

But  the  creditor  may,  at  any  time,  apply 
payment  to  the  debts  due  longer  than  six  y 
lb. 

And  may  manifest  his  election  to  make 
application    by   bringing  an  action  with 
reasonable  time  after  such  payment.    lb. 

A.  owed  B.  three  sums  on  three  several 
missory  notes,  dated  respectively  in  1839,  ! 
1841.     In  1846  B.  applied  for  interest,  an 
paid  52.  on  account  of  interest  generally,  s 
few  days  afterwards  B.,  without  the  Imowj 
or  concurrence  of  A.,  znade  a  memoianduii 
the  note  of  1841,  that  the  payment  had 
made  on  account  of  interest  thereon.     A< 
time  of  this  payment  two  of  the  notes 
barred  by  the  statute  : — Held,  that  the  payi 
of  the  interest  generally  could  not  be  ref( 
exclusively  to  the  two  notes  that  were  ba 
but  must  be  referred,  either  to  the  three  n 
or  to  the  one  not  barred  :  and,  in  either 
the  efEect  of  the  payment  was  to  take  the 
of  1841  out  of  the  statute.     JYash  v.  Had 
6  De  G.  M.  &  G.  474  ;  25  L.  J.,  Ch.  186  ;  1 
(N.8.)  946. 

Semble,  the  appropriation  by  the  crec 
without  the  knowledge  or  consent  of  the  de 
will  not,  per  se,  furnish  8u£9cient  frround 
raising  against  the  debtor  a  new  promise  to 
lb. 

Semble,  where  there  is  a  payment  of  a  sro 
sum  on  account  of  a  large,  that  payment  1 
the  case  out  of  the  statute  as  to  all  sun 
money  not  barred  by  the  statute  at  the  tii 
the  payment,  but  it  can  have  no  effect  i 
viving  a  debt  then  barred  by  the  statute  il 
payment  can  be  attributed  to  any  sum  not 
barred  by  the  statute.    2  b. 

In  1877,  an  action  was  commenced  to  adn 
ter  the  estate  of  A.,  who  owed  B.  1,864J 
cash  advances  from  time  to  time  made  to  \u 
B.  from  the  year  1851,  down  to  the  time  o1 
death  in  1877.  Most  of  the  advances  were  ] 
before  1871.  B.  claimed  to  prove  for  the  e 
debt,  alleging  that  a  small  cash  payment  i 
by  A.  in  1872,  and  again  in  1873,  were  payn 
made  on  account  of  the  general  balance  ol 
debt: — Held,  on  the  evidence,  that  the 
ments  in  question  were  specific  repayn 
made  in  respect  of  particular  advances,  and 
the  general  balance  of  the  debt  was  sta 
barred.  Mainfarth^  In  re,  Otoynn  v.  6rwyn 
L.  J.,  Ch.  5  ;  41  L.  T.  610— C.  A. 

Applieation  of  Income  by  Trustee.]  — 

application  by  a  trustee  of  the  income  of 
property  received  by  him,  to  the  partial  liqi 
tion  of  a  debt  due  to  him  by  his  cestui  que  1 
will,  if  made  by  the  authority  of  the  latter, 
vent  the  residue  of  the  debt  from  bein^  affn 
by  the  Statute  of  Limitations,  in  respect  o: 
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lapse  of  time  preceding  the  last  application. 
Stewart  ▼.  Q>nnickj  Ir.  B.  5  C.  L.  562. 

Xridenoe  of  Appropriation  of  Xoxiej  in  Hands 
of  Bolioitor  to  Paymont  of  Costf .] — See  Watigh 
▼.  Cope,  col.  142. 

SoToral  Itemi.] — Semble,  that  part  payment 
will  not  bar  the  statute,  where  the  debt  to  which 
it  is  applied  consists  of  several  items*  JBrigttocke 
T.  Smith,  3  Tyr.  415 ;  1  C.  &  M.  483 ;  2  L.  J., 
Ex.  187. 

Fayment  of  ipociflo  Part  of  Aoeonnt]  — 
Between  Midsummer,  1845,  and  Lady-day,  1854, 
the  guardians  of  the  Wycombe  Union  made 
payments  by  way  of  relief  to  non-settled  paupers 
of  the  Eton  Union.  The  only  authority  for 
these  payments  were  letters  written  in  1847, 1849, 
and  18^,  in  which  the  guardians  of  the  Eton 
Union  requested  the  gna^ians  of  the  Wycombe 
Union  to  make  weekly  payments  to  certain 
paupers.  One  of  these  letters  stated  that  **the 
money  would  be  repaid  quarterly,"  and  another 
stated  that  '*  if  they  would  furnish  an  account  at 
the  end  of  each  quarter  they  would  be  repaid." 
In  July,  1850,  the  guardians  of  the  Wycombe 
Union  sent  to  the  guardians  of  the  Eton  Union 
an  account,  in  which  they  claimed  a  balance 
(after  giving  credit  for  a  payment  made  in 
KoTcmber,  1849),  for  relief  of  non-settled  paupers 
of  the  Eton  Union,  from  Lady-day,  1845,  to 
Lady-day,  1847,  and  from  Lady-day,  1849,  to 
Lady-day,  1850.  No  previous  account  had  been 
sent  in  or  claim  mivcle  in  respect  thereof : — Held, 
that  the  payment  not  being  generally  on  accoimt, 
did  not  take  the  case  out  of  the  statute.  Wycombe 
f'nion  GuardiaTit  v.  Eton  Union  G%ardians,  1 
H.  &  N.  687. 

Whore  two  Debts,  a  Payment  not  appropriated 
will  not  keep  either  aliye.] — See  Burny,  Boulton, 
coL  142. 

Payment  in  respeot  of  one  of  two  Bums  seonred 
l^  one  Bond.] — See  Ashlin  v.  Lee,  coL  317. 

On  Aoeonnt  of  Vnasoertained  Balance.] — ^A 
creditor,  who  had,  more  than  six  years  before, 
supplied  ships*  stores  on  seven  separate  occasions 
to  the  debtor,  amounting  in  the  aggregate  to 
more  than  300/.,  within  six  years,  asked  his 
debtor  for  money.  The  debtor  answered  that  he 
had  not  looked  into  his  accounts,  but  supposed 
the  balance  due  to  be  between  901.  and  100/., 
but  he  had  not  cash.  Being  pressed,  he  accepted 
a  ^aft  at  four  months  for  60/.,  taking  an  acknow- 
ledgment that  he  had  given  the  acceptance  on 
account.  It  was  proved  by  other  evidence  that 
the  amount  unpaid  for  the  ships'  stores  was  95/. ; 
but  the  different  accounts  were  never  balanced 
or  ascertained  between  the  creditor  and  the 
debtor: — Held,  that  evidence  of  the  giving  of 
the  acceptance  under  these  circumstances  was 
evidence  to  go  to  the  jury  of  a  payment  on 
account  of  all  the  debts,  so  as  to  be  evidence  of 
a  fresh  promise  to  pay  what  was  due,  sufficient 
to  take  the  whole  out  of  the  statute.  WaJJter 
v.  Butler,  6  El.  &  Bl.  506  ;  25  L.  J.,  Q.  B.  377  ; 
2  Jut.  (N.S.)  687. 

By  Oeliyery  of  eoods.]— A  delivery  of  goods 
by  a  debtor  to  his  creditor  in  liquidation  of  a 
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previous  debt,  is  a  sufficient  part  payment. 
Hooper  v.  Stevens,  4  A.  &  E.  71  ;  1  H.  &  W.  480  ; 
6N.&M.  635;  7  Car.  &  P.  260;  6L.  J.,  K.B.4. 
S.  P.,  IfaH  V.  A'auh  or  Niuh,  2  G.  M.  &  R.  337  ; 

I  Gale,  171  ;  5  Tyr.  955.  See  also  Collinson  v. 
Marges907t,  27  L.  J.,  Ex.  305. 

A.,  having  authority  to  collect  the  debts  of  a 
firm,  agreed  with  B.,  who  was  indebted  to  the 
firm,  to  purchase  goods  from  him,  and  to  allow 
him  the  amount  of  the  purchase-money  in  his 
account  with  the  firm,  and  drew  a  cheque 
including  that  amount,  and  delivered  the  same 
to  the  bankers  of  the  firm.  The  greater  part 
of  B.'s  debt  to  the  firm  was  incurred  beyond  the 
period  of  the  statute : — Held,  that  there  was 
sufficient  evidence  of  a  part  payment  to  prevent 
the  operation  of  the  statute.  Pearce  v.  Selby,  6 
Jur.  896. 

By  Settlement  of  Cross  Aoeonnts.] — ^Where  A. 
has  an  account  against  B.,  some  of  the  items  of 
which  are  more  than  six  years  old,  and  B.  has 
a  cross  account  against  A.,  and  they  meet  and 
go  through  both  accounts,  and  a  balance  is  struck 
in  A.*B  favour,  this  amounts  to  an  agreement  to 
set  off  B.*s  claim  against  the  earlier  items  of  A.'s,' 
out  of  which  arises  a  new  consideration  for  the 
payment  of  the  balance,  and  takes  the  case  out 
of  the  operation  of  the  statute.   Aehhy  v.  Jamce^ 

II  M,  &  W.  542  ;  12  L.  J.,  Ex.  295. 

The  setting  off  a  sum  of  money  in  an  account 
stated  and  settled  is  a  payment  within  the 
9  Geo.  4,  c.  14.  Scholey  ▼.  Walton,  12  M.  &  W. 
510  ;  13  L.  J.,  Ex.  122  ;  8  Jur.  319. 

By  Maintaining  Creditor's  Child.  ]— In  January, 
1833,  A.  gave  B.,  then  a  feme  sole,  his  note  for  246/. 
B.,  after  having  received  part  of  the  amount, 
died  in  1834,  leaving  her  husband,  the  plaintiff, 
surviving  and  one  child.  The  plaintiff  did  not 
then  take  out  letters  of  administration,  but 
arranged  with  A.  that  the  interest  of  the  note 
should  go  towards  the  maintenance  of  B.'s  child, 
then  under  the  care  of  A.  In  September,  1839, 
A.  and  the  plaintiff  settled  their  accounts,  and 
A.  indorsed  on  the  note  a  memorandum  that  all 
the  interest  upon  the  note  was  paid  up  to  that 
date,  but  no  money  passed.  In  1848  the  child 
died.  In  1853  the  plaintiff  took  out  letters  of 
administration,  and  brought  an  action  as  adminis- 
trator against  A.,  to  recover  the  amount  of  the 
note : — Held  (dubitante  Parke,  B.),  that  there 
was  a  payment  sufficient  to  take  the  case  out 
of  the  statute,  the  maintenance  of  the  child 
being  treated  by  the  parties  as  a  money  pay- 
ment equivalent  to  the  interest.  Bodger  v. 
Arch,  10  Ex.  333 ;  2  C.  L.  R.  1491 ;  24  L.  J., 
Ex.  19. 

Agreement  between  Cross  Debtors  that  a  Sum 
is  to  go  to  the  Credit  of  One.]— One  of  two 
persons  who  had  dealings  together,  and  were 
mutually  indebted  to  one  another,  had  supplied 
some  bricks  on  the  credit  of  the  other,  in  1834, 
but  no  account  had  been  delivered  or  made  out 
on  either  side.  In  1845  they  signed,  in  duplicate, 
a  memorandum,  thus  expressed :  "  It  is  agreed 
that  Mr.  R.,  in  his  general  account,  shall  give 
credit  to  Dr.  H.  for  174/.,  being  for  bricks 
delivered  in  1834  "  : — Held,  that  this  was  insuffi- 
cient to  exclude  the  mutual  debts  from  the 
operation  of  the  statute.  Huglies  v.  Paramore, 
7  De  G.  M.  &  G.  229  ;  24  L.  J.,  Ch.  681 ;  1  Jur. 
(N.S.)  1101 ;  3  W.  R.  388  ;  3  Eq.  R.  677. 
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Not  a  Traudnlant  Pref erenea  to  Bayiy e  Btatnte- 
Barrod  Debt.] — A  debtor  paid  a  sum  of  61.  to  his 
creditor  within  three  months  of  his  bankruptcy, 
with  the  intention  of  reviving  a  debt  which  was 
statute-barredf  but  which  had  always  been  treated 
by  both  debtor  and  creditor  as  valid  and  subsist- 
ing : — Held,  that  the  payment  was  not  void  as  a 
fraudulent  preference,  and  operated  to  revive  the 
debt.  Oaze^  Eao  parte^  Lafm^  In  re,  68  L.  J., 
Q.  B.  373  ;  23  Q.  B.  D.  74 ;  61  L.  T.  64  ;  87 
W.  B.  671  ;  6  MorreU,  143. 

Payment  of  Tax  by  Agent  for  Prinolpal, 
Evidenee  of  a  Burning  Aoooont  between.]  — 
See  Peachey^  Ex  parte,  Seaber,  In  re,  col.  64. 

Beeeipt  of  Dividend  nnder  Creditors'  Deed 
afterwards  avoided,  not  a  sni&eient  Payment] 
— See  Topping,  Ex  parte,  Levy,  In  re,  col.  78. 

Bailiff  oocnpying  House,  and  not  paying  Bent 
or  reoeiving  Wages.]— See  Williams  v.  GriJUhs, 
col.93. 

Unsigned  Xntry  of  Payment  in  Debtor's  Books.  ] 
—See  Cleave  v.  Jones,  coL  140. 

Bight  to  Bne  for  General  Administration  not 
revived  by  a  Payment  by  Administrator  after 
Bight  barred.]  —  See  Johwton,  I/i  re,  Sly  v. 
Blake,  col.  233. 

Payment  of  Premiums  on  Policies  effected  for 
Benefit  of  Creditors,  Payments  on  Aoeonnt  of 
Debts.]— See  Scott  v.  Syfige,  col.  293. 

Beeeipt  of  Proceeds  of  Policy  effected  as 
Collaterid  Security  for  Xortgage  Debt  a  Part 
Payment.] — See  OmlaiCs  Estate,  In  re,  coL  293. 

b.  By  and  to  Agents,  Bepresentativea  and 

Oo-Debtors. 

By  the  Mercantile  Law  Amendment  Act,  1866 
(19  &  20  Vict.  c.  97),  s.  14,  one  eo-eontractor, 
co-debtor,  de,,  shall  not  lose  the  benefit  of  the 
statute  by  reason  ordy  of  a  payment  by  any  otlier 
co-contractor,  ^e. 

By  Agent.] — Payment  by  an  agent  of  a  sum 
of  money  on  account  of  the  whole  debt : — Held, 
to  take  the  case  out  of  the  Statute  of  Limita- 
tions. Forster  v.  Thompson,  2  Con.  &  L.  668  ; 
4  Dr.  &  War.  303  ;  6  Ir.  Eq.  B.  168. 

By  Trustee — ^Against  Instructions.] — To  shew 
a  part  payment  within  six  years,  the  creditor 
proved  a  payment  of  a  portion  of  his  demand  by 
the  trustee  under  a  deed  of  composition,  who 
was  expressly  instructed  to  make  the  payment 
as  a  full  satisfaction,  instead  of  which  he  handed 
the  money  over  as  a  part  payment,  and  took  a 
receipt  accordingly.  This  payment  so  made  was 
expressly  repudiated  by  the  debtor : — Held,  that 
this  was  not  a  payment  within  the  exception. 
Linley  or  LinseU  v.  Bonsor,  2  Scott,  399  ;  2 
Bing.  (N.O.)  241  ;  1  Hodges,  306  ;  6  L.  J.,  0.  P. 
40. 

By  Beceiyer.]^A.,  B.  and  C.  carried  on  busi- 
ness as  co-partners  under  articles  containing  a 
covenant  by  which  the  partnership  effects  were 
made  a  security  for  the  repayment  of  the  sum  in 
which  the  concern  might  be  indebted  to  any 
partner ;   and  the  other  parties  covenanted  to 


make  up  the  deficiency,  according  to  their  i 
able  liability.  After  the  death  of  A.  an 
their  respective  personal  representatives  fi 
bill  against  C.  to  take  the  accounts  of  the 
nership,  and  a  receiver  was  appointed,  wb 
in  the  assets,  and  without  the  sanction  o 
court,  but  with  the  approbation  of  the  ps 
paid  them  to  the  executors  of  A.,  to  whoi 
partnership  was  largely  indebted,  and  tlu 
was  not  further  prosecuted.  These  payx 
were  insufficient  to  discharge  the  debt  d 
A.^s  estate,  and  the  estate  of  B.  remained  '. 
to  the  estate  of  A.  to  a  considerable  amou 
respect  of  that  debt : — Held,  that  it  not 
proved  that  the  receiver  made  the  payi 
with  the  sanction  of  the  personal  represeni 
of  B.  for  the  purpose  of  discharging  the  lia 
of  C.'s  estate,  those  payments  did  not  tak 
demand  against  B.*s  estate  out  of  the  stc 
Whitley  V,  Loioe,  2  De  G.  &  J.  704  ;  4  Jur. 
816  ;  6  W.  R.  819. 

By  Parish  Officers.]— A  parish  vestry  h 
agreed  to  borrow  money  for  building  almshi 
the  defendants,  beii^g  two  of  the  parish  of 
in  1830  gave  to  the  testator,  who  advance 
money,  a  promissory  note,  signed  thus  : — 


"J  H    ) 

"G  R    f   Churchwardens. 


Or  others  fo 
time  beinj 


Interest  on  this  note  had  been  regularly  pa 
the  overseers  for  the  time  being  up  to  184^ 
had  been  by  them  debited  to  the  parish, 
action  having  been  brought  upon  the  note 
the  statute  pleaded  : — Held,  that  the  veiy 
of  the  note  made  the  existing  parish  officei 
agents  of  the  defendants  for  the  payment  c 
interest  on  the  note,  and  therefore  that  the 
was  wrong  in  withdrawing  the  form  of  the 
from  the  consideration  of  the  jury,  and  si 
that  the  question  was,  whether  the  interest 
been  paid  with  the  authority  or  kno^ 
of  the  defendants.  Jones  v.  Hughes  or  1 
5  Ex.  104  ;  19  L.  J.,  Ex.  200. 

The  payment  of  interest  on  a  note  giv< 
churchwardens  on  the  parish  account  from 
to  time  by  the  vestry,  is  a  sufficient  ackno^ 
ment  of  the  debt,  as  against  the  makers  :  s 
tiori,  where  one  of  them  has  audited  the  \ 
accounts,  in  which  payments  of  interest  o: 
note  are  entered.  Crew  v.  Petit,  3  N.  &  Id 
S,  C,  nom.  Rew  v.  Pcttet,  1  A.  &  E.  196. 

To  Third  Party.]— Accounts  between  G 
D.,  drawn  up  by  G.,  more  than  six  year 
shewed  sums  due  from  him  for  interest 
payments  made  by  him  of  rent  for  D.  The 
payment  of  rent  appeared  to  be  without  es 
authority.  In  subsequent  accounts  the  ren 
treated  as  deductions  from  the  sum  du< 
interest,  and  as  having  been  paid  for  D. 
were  classed  with  cash  payments  on  ace 
Afterwards  the  direct  interest  account  < 
peared,  but  G.  stated  accounts  on  one  side 
in  which  he  charged  the  rents  as  paid  for  D 
the  early  periods  the  interest  and  rent  n 
balanced  each  other  in  amount ;  in  later  pe 
by  a  lowering  of  the  rent,  the  interest  exoe 
The  paymentji  of  rent  were  proved  to  have 
continued  down  to  1841.  In  an  action  I 
for  money  lent : — Held,  that  the  jury  i 
infer  that  the  payments  of  rent  were  mac 
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O.,  as  agent  for  D.,  out  of  the  interest  due  to  D., 
in  which  case  they  were  payments  of  interest, 
and  would  take  the  case  out  of  the  statute. 
WiPTthinffton  v.  Orimsditch,  7  Q.  B.  479  ;  16 
lu  J.,  Q.  B.  52 ;  10  Jur.  26. 

Where  money  is  paid  by  a  debtor  on  behalf 
•of  a  creditor,  the  character  of  such  payments  is 
matter  rather  of  evidence  than  of  law.    lb. 

By  Tliird  Party.] — ^The  defendant,  in  order  to 
obtain  an  advance  of  money,  gave  a  note  to  H., 
a  customer  of  the  plaintiffis,  who  were  bankers. 
H.  indorsed  the  note  to  the  plaintiffs  on  obtain- 
ing the  money,  with  which  he  was  debited  by 
them.  The  defendant  was  debited  by  H.  with 
the  amount,  and  H.  had  paid  interest  on  the 
note  to  the  plaintifEs  within  six  years : — Held, 
that  these  payments  did  not  take  the  note  out  of 
the  statute  as  against  the  defendant,  H.  not  being 
his  agent  for  that  purpose.  Harding  v.  Edge- 
4rttmbe^  28  L.  J.,  Ex.  313. 

To  Personal  Bopreientatiyeo.] — ^The  payment 
of  interest  upon  a  note  by  the  makers  to  the 
personal  representatives  of  the  payee  within  six 
years  of  the  commencement  of  the  action,  is 
a  sufficient  acknowledgment,  although  the  letters 
of  administration  under  which  the  party  claimed 
to  whom  the  payments  were  made,  were  not 
obtained  in  the  diocese  in  which  the  note  was 
tonum  notabile.  Clarke  v.  Hooper^  4  M.  &  Scott, 
353  ;  10  Bing.  480  ;  3  L.  J.,  G.  P.  159.  See  com- 
ments on  this  case  in  Stamford  Banking  Co,  v. 
Smitk,  coL  134. 

By  Bxecutor,  but  not  in  Bepreoentatiye 
Oianetor.] — In  an  action  by  the  payee  of  a 
note  for  300^.,  against  the  surviving  executors  of 
W.  P.,  the  maker,  the  plaintiff  proved  that  he 
iiad  been  supplied  by  J.  P.,  the  deceased  execu- 
tor, with  malt  and  other  articles,  and  he  put  in 
evidence  an  account  between  them,  signed  as 
follows  :  "  Settled,  J.  P."  ;  on  one  side  of  which 
the  plaintiff  was  charged  with  various  quantities 
of  malt,  and  on  the  other  side  had  credit  for 
payments,  there  being  amongst  others  the  fol- 
lowing item  :  "To  one  year's  interest,  15^."  : — 
Held,  that  this  settlement  of  account  was  evi- 
•dence  of  payment  of  the  15/.  by  J.  P.,  but  not 
in  his  representative  character.  Scholey  v. 
Walton,  12  M.  &  W.  510 ;  13  L.  J.,  Ex.  122  ; 
8  Jur.  319. 

Semble,  per  Parke,  B.,  payment  by  one  of 
several  executors,  of  a  debt  due  from  the  testator, 
is  not  sufficient  to  take  the  case  out  of  the  statute 
4IS  against  his  co-executors,  even  though  madje  by 
him  in  his  executive  capacity.     Ih. 

To  Bxeeutor,  whether  in  Bepresentatiye  Ohar- 
jieter,  Question  for  Jury.] — ^Where  the  action  is 
by  an  executor,  who  has  also  claims  due  to  him- 
self in  his  own  right,  it  will  be  for  the  jury 
to  consider  whether  the  payments  were  upon 
account  of  the  debt  due  to  the  testator,  or  to  the 
•executor  in  his  own  right.  Colliruon  v.  Mar- 
gttaMn,  27  L.  J.,  Ex.  305. 

By  Sxeoutors  who  are  also  Trustees  of  Beal 
Bstate.>— Payment  of  interest  is  an  acknowledg- 
ment of  a  debt ;  and  upon  a  general  acknow- 
ledgment of  a  debt,  where  "Nothing  is  said  to 
prevent  it,  a  genenil  promise  to  pay  is  to  be 
implied;  and  such  un  acknowledgment  made 
by  a  party  fiUing  the  two  characters  of  beneficial 
-devisee  and  executor  will  be  attributed  to  both 


characters,  and  not  to  one  only,  for  the  moral 
obligation  does  not  attach  more  to  one  character 
than  to  the  other.  But  it  is  otherwise  where 
the  characters  held  by  the  party  are  entirely 
distinct,  as  where  he  is  personally  liable  as 
debtor,  and  is  answerable  also  in  the  character 
of  executor  or  trustee  of  another;  for  he  then 
represents  two  persons,  and  the  question  in  such 
a  case  is  by  whom  the  promise  is  made,  and  not 
what  is  its  extent  or  effect.  Payment  of  interest 
of  a  debt  of  the  testator  by  his  executors,  they 
being  also  trustees  of  his  real  estate  not  subjected 
by  the  will  to  debts,  does  not  necessarily  keep 
the  debt  alive  as  against  such  real  estate,  for, 
although  the  executors  and  trustees  were  the 
same  persons,  they  filled  different  characters; 
and  where  the  payment  was  made  by  them  in 
the  character  of  executors  only,  the  real  estate 
was  not  affected  by  it.  Fordham  v.  WalUt^  10 
Hare,  217 ;  22  L.  J.,  Ch.  548  ;  17  Jur.  228  ;  1 
W.  R.  118. 

Payment  of  interest  on  a  debt  of  the  testator 
by  his  executors  keeps  alive  the  debt  as  against 
residuary  legatees.    Ih, 

By  Tenant  for  lift.] — Payment  by  a  devisee 
for  life  of  interest  on  a  simple  contract  debt  of 
his  testator,  is  a  sufficient  acknowledgment  to 
keep  the  right  of  action  alive  against  all  parties 
interested  in  remainder.  The  law  in  regard 
to  the  payment  of  interest  by  a  tenant  for  life 
on  a  simple  contract  debt  stands  on  the  same 
footing  as  that  in  respect  of  payment  of  interest 
on  a  specialty  debt.  Roddam  v.  Morley  (I  De 
G.  &  J.  1)  discussed  and  considered.  Holtijigs' 
head,  In  re,  HolUngsluad  v.  WehHer,  57  L.  J.,  Ch. 
400  ;  37  Ch.  D.  651  ;  58  L.  T.  758  ;  36  W.  R.  660. 

To  Cestui  que  Trust  preserves  Claim  by  Trus- 
tees.]— A  father  bequeathed  to  his  two  daughters 
250Z.  each,  to  be  paid  when  they  arrived  at  the 
age  of  twenty-one,  and,  tiU  that  jieriod,  the 
expenses  of  board,  clothes,  and  education  to  be 
borne  and  paid  by  his  executors.  He  appointed 
executors  and  also  trustees,  with  all  necessary 
powers  to  fulfil  the  will.  At  a  meeting  of  the 
trustees  and  executors  for  the  purpose  of  settling 
the  testator's  affairs,  the  executors  paid  over  to 
the  trustees  500Z.,  to  be  set  apart  for  the  pay- 
ment of  the  legacies  to  the  daughters,  when  they 
attained  their  majority.  This  sum  was  after- 
wards lent  by  the  trustees  to  the  defendant  on  a 
note,  which  described  them  as  *'  trustees  acting 
under  the  will  of  the  late  Mr.  W.  B."  :— Held, 
that  a  payment  of  principal  and  interest  to  one 
of  the  legatees  within  six  years  was  sufficient  to 
take  the  case  out  of  the  statute,  and  that  the 
trustees  had  a  right  to  maintain  an  action  on 
the  note.  Mogginson  v.  Harper,  2  C.  &  M.  322  ; 
4  Tyr.  94  ;  3  L.  J.,  Ex.  50. 

To  Original  Holder  of  Bote  after  he  has 
assigned.] — Part  payment  on  account  of  a  debt 
will  not  prevent  tne  operation  of  the  Statute  of 
Limitations,  unless  made  to  the  creditor  or  his 
agent.  Stamford  Banking  Co,y.  SmithjQl  L.  J., 
Q.  B.  405  ;  [1892]  1  Q.  B.  765  ;  66  L.  T.  306  ;  40 
W.  R.  355  ;  56  J.  P.  229— C.  A, 

The  payee  of  a  promissory  note  made  by  the 
defendant  indorsed  the  note  and  pledged  it  with 
the  plaintife.  The  defendant,  having  no  notice 
of  the  indorsement,  paid  off  the  amoimt  due  on 
the  note  by  several  instalments  to  the  pledgor. 
On  one  such  instalment  being  paid  the  pledgor 
informed  the  plaintiffs  thereof,  who  made  an 

6—2 
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entry  in  their  books  that  the  note  was  pro  tanto 
discharged  : — Held,  in  an  action  on  the  note, 
first,  that  the  instalment  of  which  the  plaintiff 
had  notice  was  not  made  to  the  pledgor  as  agent 
for  the  plaintiffs,  and,  therefore,  was  not  a  part 
payment  sufficient  to  prevent  the  operation  of 
the  Statute  of  Limitations ;  secondly  (by  Lord 
Herschell),  that,  if  the  plaintifb  could  adopt  the 
pledgor  as  their  agent  for  the  purpose  of  that 
Instalment,  they  could  not,  without  preyious 
notice  to  the  defendant,  repudiate  his  agency 
with  respect  to  the  other  instalments,  but  must 
treat  the  note  as  wholly  discharged.    lb. 

To  Huaband  for  Wife.] — ^A  feme  sole  being 
a  payee  of  a  note  payable  with  interest,  married, 
and  her  husband  suiTlved  her  : — Held,  that  the 
note  did  not  become  the  property  of  the  husband, 
but  passed  to  her  administrator,  though  the  hus- 
band had  received  the  interest  during  her  life ; 
for  that  he  did  not  thereby  reduce  the  chose  in 
action  into  possession  ;  and  that  the  payment  of 
such  interest  in  his  wife's  lifetime,  to  the  hus- 
band, within  six  years  before  action,  must  be 
considered  as  made  to  him  in  the  character  of 
an  agent  to  the  wife,  and  was  an  answer  to  a 
plea  of  the  statute.  HaH  v.  Stephens,  6  Q.  B. 
937  ;  14  L.  J.,  Q.  B.  148  ;  9  Jur.  225. 

By  Wife— Without  Priyitj  of  Husband.]— A 

declaration  against  husband  and  wife,  upon  a 
joint  and  several  note  made  by  the  wife,  before 
coverture,  ami  A.,  alleged  a  promise  by  the  wife, 
dum  sola.  The  plaintiff  proved  a  payment  of 
interest  within  six  years,  made  by  the  wife  after 
roariiage,  with  money  sent  by  A.,  but  without 
the  privity  or  subsequent  ratification  of  the 
husband : — Held,  that  such  payment  raised  no 
promise,  either  by  the  husbcmd  or  the  wife,  so 
as  to  take  the  case  out  of  the  statute  ;  inasmuch 
as,  the  wife  being  incapable  of  making  any 
promise  in  law,  expressed  or  implied,  payment 
by  her  or  the  other  joint  maker  of  the  note  could 
create  no  promise  on  her  part ;  and,  as  such  pay- 
ment was  not  made  by  the  husband,  or  for  any 
consideration  affecting  him,  or  with  his  sanction, 
it  raised  no  implied  promise  on  his  part.  Nexe  v. 
Holland,  18  Q.  B.  262 ;  21  L.  J.,  Q.  B.  289  ;  16 
Jur.  933. 

By  Co-Bebtors.] — Payment  on  account  of  a 
debt  by  one  joint  contractor  will  bind  the  other, 
although  he  may  have  no  notice  of  such  pay- 
ment. Manderston  v.  Robertson,  7  L.  J.  (0.8.) 
K.  B.  251  ;  4  M.  &  Ey.  440. 

See  now  Mercantile  Law  Amendment  Act, 
1856  (19  &  20  Vict.  c.  97),  s.  14. 

The  liability  of  one  co-debtor  to  indemnify 
another  who  has  paid  more  than  his  share  is  not 
affected  by  19  &  20  Vict.  c.  97,  s.  14.  Oard^ier 
V.  liroohe,  [1897]  2  Ir.  R.  6. 

The  statute  19  &  20  Vict.  c.  97,  s.  14,  does  not 
apply  to  a  payment  made  before  the  act.  Jack' 
sou  V.  Woolley,  8  El.  &  BL  778  ;  27  L.  J.,  Q.  B. 
448 ;  4  Jur.  (N.8.)  666 ;  6  W.  R.  686— Ex.  Ch. 
Contra,  TJiompson  v.  Waithman,  col.  137. 

Wlien  a  payment  by  one  co-debtor  is  made 
with  the  mere  knowledge  and  consent  of  the 
other,  the  latter  does  not  lose  the  benefit  of  the 
statute.  S,  a,  27  L.  J.,  Q.  B.  181 ;  4  Jur,  (N.8.) 
409  ;  6  W.  R.  223. 

To  a  plea  of  the  statute  on  a  note,  the  plaintiff 
replietl  that  the  note  was  made  by  the  defendant 
jointly  with  P.,  and  that  within  six  years  before 
action  P.  paid  the  plaintiff  interest  on  the  note  : 


— Held,  that,  assuming  the  payment  to  hai 
been  made  before  the  19  &  20  Vict.  c.  97,  tl 
replication  was  bad  on  general  demurrer.  Rid 
V.  Moggridge,  2  H.  &  N.  567. 

Under  9  Geo.  4,  c.  14,  a  payment  of  intere 
within  six  years  by  one  or  several  joint  coi 
tractors  took  the  debt  out  of  the  statute  i 
against  all.  Wyatt  v.  Hodton^  8  Bing.  209  ; 
M.  &  Scott,  442 ;  1  L.  J.,  C.  P.  93.  8.  I 
Chippendale  v.  Tkurdon,  4  Car.  &  P  98  ;  M.  &  1 
411.  Pease  v.  Hirst,  10  B.  &  C.  122  ;  5  M.  &  B 
88  ;  8  L.  J.  (0.8.)  K.  B.  94. 


By   Prinoipal  Bebtor  —  Prinoipal   ai 


BuretJ— Several  Liability.  ]^Where  a  princip 
and  surety  are  severally  liable  for  a  debt,  a  payme] 
by  the  principal  does  not  prevent  the  Statute 
Limitations  from  running  in  &kvour  of  the  suret 
The  law  in  this  respect  was  the  same  before  t] 
passing  of  the  Mercantile  Law  Amendment  A( 
1856.  Wolmershausen,  In  re,  Wolmershausen 
Wolmershavsen,  62  L.  T.  641 ;  38  W.  B.  637. 


Joint  and  Seyeral  Liability.]— In   18i 


H.  as  principal  and  the  defendant  as  a  suret 
gave  a  joint  and  several  note  to  the  plainti 
payable  on  demand.  In  1861  H.  made  i 
assignment  for  the  benefit  of  his  creditors,  ai 
the  defendant  signed  and  gave  the  followii 
letter  to  the  plaintiff :  "  I  consent  to  yo 
receiving  the  dividend  under  H.*s  assignmer 
and  agree  that  your  so  doing  shall  not  prejudi 
your  claim  upon  me  for  the  same  debt."  Tl 
plaintiff  accordingly  received  a  dividend  on  tl 
note,  and  afterwaids  brought  an  action  on 
against  the  defendant  for  the  balance : — Hel 
that  the  payment  of  the  dividend,  coupl 
with  the  letter,  did  not  amount  to  more  than 
payment  only  by  one  co-debtor  under  19  &  1 
Vict.  c.  97,  s.  14,  and  that  therefore  the  oth 
co-debtor  was  entitled  to  the  benefit  of  tl 
statute  by  virtue  of  that  section.  Qtckrill 
Sparhe,  1  H.  &  C.  699  ;  32  L.  J.,  Ex.  118  ;  9  Ji 
(N.S.)  307  ;  7  L.  T.  762 ;  11  W.  R.  428. 

A  payment  of  interest  by  A.  on  the  joint  ai 
several  note  of  A.  and  B.  was  evidence  of  a  pr 
mise  by  B.,  and,  before  19  &  20  Vict.  c.  97,  s.  1 
took  the  note  out  of  the  statute,  though  B.  was 
mere  surety,  and  the  payment  was  maide  witho 
his  knowl^ge.  Burleigh  v.  Stott,  2  M.  &  Ry .  9i 
8  B.  &  C.  36 ;  6  L.  J.  (0.8.)  K.  B.  232. 


Payment  of  Interest  by  Xortgagor  keo] 


aliYe  Bemedy   against    Surety.] — See   Frisb 
In  re,  Allison  v.  Frisby,  coL  292. 


By  one  Partner.] — One  of  two  partne 


must  be  presumed,  in  the  absence  of  proof 
the  contrary,  to  have  authority  to  make  a  pa; 
ment  on  account  of  a  debt  due  by  the  fin 
BO  as  to  take  the  debt  out  of  the  operation 
the  Statute  of  Limitations  as  against  the  othc 
A.,  one  of  the  partners  in  a  firai,  gave  instru 
tions  to  G.,  their  solicitor,  to  put  in  force  ai 
realise  a  bill  of  sale  held  by  the  firm  as  securii 
from  a  customer  and  to  place  the  proceeds  wh( 
received  '•  to  the  account  of  the  firm,"  who  we 
then  indebted  to  G.  for  his  bill  of  costs.  G.  no 
sued  A.  and  B.,  the  partners,  for  the  balance  • 
his  account.  B.  pleaded  the  Statute  of  Limit; 
tions  :— Held,  that  as  every  partner  must  be  pr 
sumed,  in  the  absence  of  evidence  to  the  contrar 
to  have  the  authority  of  his  co-partner  to  app! 
the  partnership  assets  in  discharge  of  part^nersn 
debts,  and  that  as  there  was  no  such  evidence  : 
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this  case,  there  was  a  part  payment  sufficient  to 
take  the  case  oat  of  the  operation  of  the  Statute 
•of  Limitations.     Goodwin  v.  Parton,  41  L.  T.  91. 

A.  and  B^  partners,  gave  a  promissory  note  in 
the  name  of  the  firm.  A.  died,  leaving  B.  his 
sole  executor,  and  no  proceedings  were  taken 
against  his  estate  for  more  than  six  years ;  but 
B.,  who  continued  the  business,  made  payments 
of  interest,  and  then  became  bankrupt : — Held, 
that  the  payments  were  made  in  his  character  of 
sarviving  partner,  and  not  as  executor  of  A.,  and 
that,  having  regard  to  the  19  &  20  Vict.  c.  97, 
8.  14,  the  debt  was  barred  as  against  the  estate 
•of  A.  TlumpwH  V.  Waithman,  8  Drew.  628  ;  26 
li.  J.,  Ch.  134  ;  2  Jur.  (N.8.)  1080 ;  6  W.  R.  30. 

A  payment  made  by  one  partner  after  the 
•di^Rolution  of  partnership  on  account  of  a  part- 
nership debt,  and  after  six  years  had  elapsed 
-without  any  acknowledgment  of  the  debt,  was 
sufficient  to  take  the  case  out  of  the  operation 
of  the  statute,  as  against  the  other  partner, 
though  the  jury  found  that  the  payment  was 
fraudulently  made,  against  his  consent,  and  in 
•concert  with  the  creditor  to  revive  the  debt. 
Ocddard  v.  Ingram,  3  Q.  B.  839  ;  3  G.  &  D.  46 ; 
12  L.  J.,  Q.  B.  9  ;  6  Jur.  1060. 

The  Mercantile  Law  Amendment  Act,  19  &  20 
Vict.  c.  97,  8. 14,  applies  to  a  case  of  dissolution 
of  partnership  where  agency  has  not  been 
•expressly  or  impliedly  created,  between  the 
persons  who  were  formerly  partners.  Watson. 
V.  Woodman,  45  L.  J.,  Ch.  57  ;  L.  B.  20  £q.  721 ; 
24  W.  R.  47. 

W.  T.,  a  member  of  a  firm,  was  jointly  and 
-severally  liable  in  a  sum  of  money  deposited 
-with  the  firm  by  the  trustees  of  a  wilL  In  1883 
W.  T.  retired  from  the  firm,  and  a  deed  of  disso- 
lution was  executed  by  which  it  was  agreed  that 
W.  T.*s  retirement  should  not  be  made  known 
-for  a  year,  and  then  that  it  should  be  optional 
-whether  it  should  be  gazetted ;  that  the  continu- 
ing partners  should  take  and  collect  all  the  assets 
and  should  pay  all  the  debts  and  liabilities,  and 
should  indemnify  W.  T.  against  them,  and  should 
pay  him  a  certain  sum  by  instalments ;  and  that 
«o  long  as  any  money  remained  due  to  him  he 
•should  have  power  on  giving  notice  to  collect  the 
•debto  due  to  the  firm  and  to  re-enter  on  the  pre- 
mises uid  carry  on  the  business  himself.  W.  T.'s 
retirement  was  never  gazetted,  and  the  business 
-was  carried  on  in  the  oM  name  of  the  firm. 
I>own  to  1891  interest  was  r^^^ilarly  paid 
to  the  testator^s  estate  on  the  loan  by 
•cheques  drawn  in  the  name  of  the  firm : — 
Held,  in  a  suit  by  the  beneficiaries  under  the 
will,  that,  as  against  W.  T.,  the  debt  -was  not 
txarred  by  the  Statute  of  Limitations,  notwith- 
standing 8.  14  of  the  Mercantile  Law  Amend- 
ment Act ;  for  that,  considering  the  terms  of  the 
4leed  of  dissolution  and  the  fact  that  the  retire- 
ment of  W.  T.  was  kept  secret,  the  payment  of 
interest,  after  his  retirement,  by  the  continuing 
partners,  must  be  taken  to  have  been  made  by 
them  on  his  behalf  and  as  his  agents.  Wat»on 
T.  Woodman  (supra)  distinguish^.  DvLcher,  In 
re,  Tueker  v.  Tucker,  63  L.  J.,  Ch.  737 ;  [1894] 
S  Ch.  429 ;  12  R.  141  ;  71  L.  T.  458— C.  A. 

B.  deposited  1102.  with  Messrs.  H.  B.  L.,  C.  F., 
£.  L.  and  C.  S.  F.,  bankers,  upon  a  deposit  note, 
payable  twenty  days  after  sight.  In  June,  1833, 
H.  B.  L.  died,  having  devised  his  real  and  per- 
sonal estate  to  trustees,  one  of  whom  was  his 
son,  upon  trust  to  raise  money  to  pay  his  debts, 
and  subject  thereto  upon  trust  for  his  son,  whom 
he  appointed  sole  executor.  The  son  was  admitted 


a  partner  in  the  bank.  In  1836  E.  L.  died,  and 
in  1843  C.  F.  died.  C.  S.  F.  and^the  son  con- 
tinued the  business,  but  became  ^bankrupts  in 
1847.  B.,  from  the  death  of  H.  B.  L.,  received 
interest  at  the  bank  upon  his  deposit  note  until 
the  bankruptcy,  when  ne  proved  his  debt  against 
the  bankrupts'  estate ;  and  on  a  bill  filed  to 
make  the  real  and  personal  estate  of  H.  B.  L. 
liable  to  the  payment  of  the  llOZ. : — Held,  that 
the  interest  was  not  paid  by  the  continuing  part- 
ners, as  agents  of  H.  B.  L. ;  that  no  agency  could 
be  implied ;  that  the  interest  was  paid  on 
account  of  the  firm ;  that  all  claim  ngainst 
the  real  and  personal  estate  was  barred  by  the 
statute  in  six  years ;  that  B.  had  accepted  the 
surviving  partners  as  his  debtors,  and  the  devise 
made  by  H.  B.  L.  for  payment  of  debts  was 
satisfied.  Brown  v.  Gordon,  16  Beav.  302 ;  22 
L.  J.,  Ch.  66  ;  1  W.  R.  2. 

Bequest  to  Third  Person  of  Share  in  Sum 

advanced  by  Testator  for  Partnership  Purposes 
—Right  of  Legatee  to  an  Aooonnt  not  preserved 
by  a  Payment  to  Surviving  Partner  by  Person 
into  whose  Hands  part  of  snoh  Sum  had  come.] — 
See  Xnox  v.  Gye,  col.  76. 

Payment  of  Interest  by  one  Partner  on 

Client's  Money  misapplied  by  him  will  not 
preserve  Right  of  Action  of  Client  against 
Firm.] — SeeSims  v.  Brutton,  col.  67. 

Before  19  ft  20  Vict.  c.  97,  s.  14—By 


Joint  Makers  of  BUlf  and  Hotes  and  their  Eze- 
cntors.] — A  payment  by  one  of  two  joint  makers 
of  a  promissory  note  of  any  interest  due  on  the 
note  prevents  the  other  joint  maker  from  avail- 
ing himself  of  the  Statute  of  Limitations.  Wood- 
uoard.  Ex  parte.  Turner,  In  re  (Case  1),  3  Mont. 
&  Ayr.  609  ;  3  Deac.  290. 

Where  a  debt,  due  jointly  from  several  persons, 
has  been  barred  by  the  statute,  subsequent  pay- 
ment of  interest  by  or  on  account  of  one  debtor 
will  not  revive  it  against  the  others.  Woodward, 
Ex  parte,  Turrter,  In  re  (Case  3),  3  Mont.  &  Ayr. 
609,  616  ;  3  Deac.  294. 

A.  and  B.  made  a  joint  promissory  note,  ten 
years  after  the  date  of  which  B.  executes  an 
assignment  of  his  property,  in  trust  for  his 
creditors,  under  which  a  dividend  is  paid  to  the 
holder  of  the  note.  A.  becomes  bankrupt : — 
Held,  that  the  payment  of  the  dividend  under 
B.'s  assignment,  being  after  the  Statute  of  Limi- 
tations had  already  run,  did  not  revive  the  debt 
as  against  A.,  so  as  to  enable  the  holder  to  prove 
on  the  note  under  the  fiat  against  A.    lb. 

Payment  of  interest  by  one  of  the  makers  of  a 
joint  and  several  note,  though  made  more  than 
six  years  after  it  became  due,  was  sufficient  as 
against  the  other  maker.  Channell  v.  DUchburn, 
6  M.  &  W.  494  ;  9  L.  J.,  Ex.  1 ;  3  Jur.  1107. 

One  of  two  makers  of  a  joint  and  several  note 
having  become  a  bankrupt,  the  payee  received  a 
dividend  under  the  commission  on  account  of 
the  note :  —Held,  that  this  would  prevent  the 
other  maker  from  availing  himself  of  the  statute 
for  the  remainder  of  the  money  due  on  the  note  : 
the  dividend  having  been  received  within  six 
years  before  the  action  brought.  Jackson,  v. 
Fairbank,  2  H.  Bl.  340. 

But  where  one  of  two  joint  drawers  of  a  bill 
of  exchange  became  bankrupt,  and  under  his 
commission  the  indorsees  proved  a  debt  (be- 
yond the  amount  of  the  bill)  for  goods  sold, 
and  exhibits  the  bill  as  a  security  they  then 
held  for  their  debt,  and  afterwards  received  a 
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diyidend  : — Held,  in  an  action  by  the  indorsees 
of  the  bill  against  the  solvent  partner,  that  the 
statute  was  a  good  defence,  although  the  dividend 
had  been  paid  by  the  assignees  of  the  bankrupt 
partner  within  six  years.  BrandramT,  Wharton^ 
1  B.  &  Aid.  463  ;  19  R.  K.  354,  857. 

A.  haying  applied  to  B.  for  a  loan  of  3002.  on 
mortgage,  B.,  doubting  the  sufficiency  of  the 
security,  refused  to  advance  it  without  having, 
in  addition,  a  joint  and  several  note  for  50Z.  from 

A.  and  C,  payable  on  demand.  The  note  and 
mortgage  were  accordingly  given,  the  latter  con- 
taining a  covenant  by  A.  to  pay  the  3002.,  and 
interest  at  bl.  per  cent.  Several  half-yearly 
payments  of  11.  10«.  each  for  interest  having 
been  made  by  A. : — Held,  in  an  action  against 
C.  upon  the  note,  that  such  payments  by  A.  kept 
aU  tne  securities  alive,  and  prevented  the  opera- 
tion of  the  statute  as  to  the  note.  Dowling  v. 
Ford,  11  M.  &  W.  329 ;  12  L.  J.,  Ex.  342. 

A.  and  B.  made  a  joint  and  several  note,  and, 
after  the  lapse  of  six  years,  A.  died,  leaving  B. 
one  of  his  executors,  who  ten  years  after  his 
death  paid  interest  on  the  note,  but  not  in  his 
character  of  executor,  but  personally  as  a  maker 
of  the  note.  In  an  action  on  the  note  by  the 
executors  of  the  payee,  against  the  executors  of 
A. : — ^Held,  that  the  payment  of  interest  by  B. 
(who  suffered  judgment  by  default)  within  six 
years  from  the  commencement  of  the  action,  was 
not  sufficient  so  as  to  make  A.'s  executors  liable. 
AtkiTU  V.  Tredgold,  3  D.  &  B.  200  ;  2  B.  &  C.  23 ; 
1  L.  J.  (O.S.)  K.  B.  228  ;  26  E.  B.  254. 

After  the  death  of  one  maker  of  a  joint  and 
several  note,  signed  by  two,  a  payment  upon  it 
by  the  executor  of  the  deceased  party  did  not 
take  the  debt  out  of  the  statute  as  against  the 
survivor.  Slater  v.  Laioson,  1  B.  &  Ad.  396 ; 
9  L.  J.  (0.8.)  K.  B.  4. 

By  Mortga^r  after  he  has  af signed — By 
Ibrmer  SoUciter  of  MortQ^agor.] — See  Newhould 
V. /S^wi<A,coL288. 

By  Aiiignee  of  Equity  of  Bedemption.]~See 
Dihb  V.  Walker,  col.  221 ;  and  Forsyth  v.  Bru- 
toioe,  coL  287. 

c.  After  Action. 

Part  payment  after  action  will  not  take  a  debt 
out  of  the  statute.  Bateman  v.  Pinder,  2  G.  &  D. 
790  ;  3  Q.  B.  574  ;  11  L.  J.,  Q.  B.  281. 

Paying  money  into  court  for  goods  sold  and 
delivered  does  not  deprive  a  defendant  of  the 
benefit  of  the  statute  as  to  the  residue  of  the 
demand.    Long  v.  Crreville,  4  D.  &  B.  632 ;  3 

B.  &  C.  10  ;  2  L.  J.  (0.8.)  K.  B.  205. 

And  payment  of  the  principal  into  court,  the 
claim  for  which  is  barred  by  the  statute,  will  not 
take  the  claim  of  interest  out  of  the  statute. 
(Myer  r.  Willoek,  12  Moore,  557  j  4  Bing.  313 ; 
6  L.  J.  (0.8.)  C.  P.  181.  See  Zeehmere  v.  Fletcher, 
1  C.  A  M.  623  ;  3  Tyr.  450.  And  see  Morgan  v. 
JRowlands,  coL  126. 

d.  Proof  of. 

By  9  Geo.  4,  c.  14,  s.  3,  920  indorsement  of  a 
paynient  on  a  Tiote,  bill,  or  writing,  by  the  party 
to  wJwm  payment  is  made,  is  to  be  deemed  proof 
qf  such  paym£Tit,  so  as  to  take  the  ease  out  of  the 
statute. 

Indorsement  on  Hotes.] — Indorsements  on  a 
promissory  note,  admitting  the  receipt  of  interest, 


are  presumed  to  have  been  written  at  the  ti 
they  bear  date.  Stnitfi  v.  Battens,  1  M.  &  B 
341. 

Where  an  indorsement  on  a  promissory  n 
of  payment  of  interest  made  by  the  authorit} 
a  deceased  holder  appears  to  have  been  mi 
after  the  Statute  of  Limitations  had  run,  il 
not  evidence  to  exclude  the  operation  of 
statute.    Briggs  v.  Wilson,  5  De  G.  M.  &  G.  1 

In  a  case  unaffected  by  Lord  Tenterden*s  A 
the  words,  "  interest  on  this  note  paid  up  to 
13th  day  of  May,  1852,"  indorsed  upon  a  pron 
sory  note  in  the  handwriting  of  a  person  v 
was  in  the  habit  of  transacting  business  for  b 
the  maker  and  payee  of  the  note,  were  fa 
sufficient  to  take  the  note  out  of  the  operatioi 
the  statute.    S,  C,  17  Beav.  330. 

See  Rutherford,  In  re,  Brown  v.  Rutherft 
coL  5. 


By  Payee  before  Indorsement  to  Holdi 


— See  Gale  v.  Capem,  coL  146. 

Memorandnm  by  Agent] — A  witness,  who  s 
he  settled  all  kinds  of  accounts  for  the  def 
dant,  admitted  that  an  account  containins 
memorandum  of  a  payment  on  the  part  of 
defendant  was  in  his  own  handwriting,  but  s 
he  could  not  recollect  the  &ct  of  payment 
Held,  nevertheless,  that  there  was  sufficient  < 
dence  to  go  to  a  jury,  as  to  the  fact  of  paym€ 
to  take  the  case  out  of  the  statute.  T^nihan 
BeveHll,  4  Scott,  128  ;  3  Bing.  (n.c.)  397. 


By  Ezeentor.l — In  an  action  by 


executor  of  a  payee  of  a  note  against  the  mal 
in  order  to  take  the  case  out  of  the  statute, 
produced  a  book  in  which  he  had  made  mei 
randa  by  the  direction  of  the  testatrix,  of  p 
ments  of  interest  by  the  defendant  to  the  testat 
within  six  years: — Held,  admissible,  and  : 
excluded  by  9  Geo.  4,  c  14,  s.  3.  Bradley 
James,  13  C.  B.  822 ;  1  C.  L.  B.  494 ;  22  L. 
C.  P.  193  ;  1  W.  B.  888. 

TTneigned  or  Parol  Acknowledgment  of  P 
ment.]— »An  acknowledgment  of  payment, 
writing,  although  unsigned,  is  sufficient  to  tj 
a  debt  out  of  the  statute.  Cleave  v.  Jones,  6  '. 
573  ;  20  L.  J.,  Ex.  238  ;  15  Jur.  515— Ex.  Ch 

To  a  note  for  3502.,  with  interest,  the  deb 

S leaded  the  statute.  At  the  trial  the  only  < 
ence  given  by  the  creditor  was  the  follow 
unsigned  entry  in  a  book  of  the  debtor's,  and 
her  handwriting:  **1843.  Gleave's  Int. 
350Z. — 17/.  10*. :— Held,  sufficient  evidence 
payment  of  interest  to  the  creditor  to  take 
case  out  of  the  statute.    lb. 

Part  payment  of    principal  or   payment 
interest  on  account  of  a  debt  is  not  aftected 
9  Gteo.  4,  c.  14,  s.  3,  and  therefore  a  parol 
knowledgment  of  payment  within  six  years  bei 
action  will  take  the  case  but  of  the  statute. 

In  an  action  by  payee  against  maker  of  a  n< 
to  rebut  a  plea  of  the  statute,  the  plaintiff  pro- 
the  fact  of  a  payment  on  account  of  the  n 
within  six  years,  and  he  further  proved  a  ps 
admission  by  the  party  paying  that  he  had  m: 
this  payment : — Held,  that  this  admission  ^ 
rightly  received  to  corroborate  the  direct  pi 
of  the  fact  of  payment,  as  9  Geo.  4,  c.  14,  s 
merely  excludes  the  acknowledgment  "  by  wo 
only."  Betan  or  Beavan  v.  Gething  or  Getl 
3  Q.  B.  740 ;  3  G.  &  D.  59 ;  12  L.  J.,  Q.  B.  : 
6  Jur.  971. 
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Part  payment,  proved  only  by  the  defendant's 
verbal  or  nnsigned  admiflsion,  will  not  take  the 
case  oat  of  the  statntc.  Bayley  v.  A»kton,  12 
Ad.  &  E.  493  ;  4  P.  &  D.  214  ;  9  L.  J.,  Q.  B.  376. 
WillU  Y.  Newham,  3  T.  ac  J.  518.  Maghee  v. 
O^XeU,  10  L.  J.,  Ex.  326  ;  7  M.  &  W.  531.  Eoit- 
wood  Y.  SevUle,  11  L.  J.,  Ex.  383  ;  9  M.  &  W.  615. 
Bat  see  now  Cleave  v.  Jonee^  sapra. 

T«rbal  AdmiiaioBi  of  Payment  by  deeeased 
Debtor.] — Evidence  of  verbal  admissions,  in  1850, 
by  A.,  since  deceased,  that  he  owed  a  debt  of 
2,3002.  to  B.'s  estate,  the  interest  of  which  he 
was  discharging  by  paying  two  annoities  under 
B.'s  will,  t<^ther  with  a  statement  in  an  affi- 
davit by  B.'s  executor  in  1850,  which  was  inserted 
in  a  draft  affidavit  from  A.'s  dictation,  to  the 
effect  that  B.*s  executor  had  received  in  August, 
1850,  from  A.,  a  half-year's  interest  on  2,3002., 
and  had  paid  the  annuities  the  same  half-year, 
is  sufficient  to  take  the  debt  of  2,3002.  out  of  the 
statute.  Hdward*  v.  JameSj  1  Eay  &  J.  534  ;  3 
W^.  B.  566* 

Whether  Paymenti  are  in  respeet  of  General 
Balawee.] — ^Wheie  there  are  two  debts,  one  of 
which  is  barred  by  the  statute,  and  there  is  a 
part  payment  not  specially  appropriated  by  the 
debtor,  it  is  a  question  for  tne  jury  whether 
the  payment  was  made  generally  on  account 
of  whatever  might  be  due  from  the  debtor  at  the 
time,  or  on  a  particular  account.  Walker  v. 
Butler,  6  EL  &  BL  506 ;  25  L.  J.,  Q.  B.  377  ;  2 
Jar.  QXAjy  687.    See  Bum  v.  Boulton,  infra. 

In  1877  an  action  was  conmienced  to  ad- 
minister the  estate  of  A.,  who  owed  B.  1,8642. 
for  cash  advances  from  time  to  time  made  to  her 
by  B.  from  the  year  1851  down  to  the  time  of 
her  death  in  1877.  Most  of  the  advances  were 
made  b^ore  1871.  B.  claimed  to  prove  for  the 
entire  debt,  alleging  that  a  small  cash  payment 
made  by  A.  in  1872,  and  again  in  1873,  were 
payments  made  on  account  of  the  general 
oalance  of  the  debt : — Held,  on  the  evidence,  that 
the  payments  in  question  were  specific  repay- 
ments made  in  respect  of  particular  advances, 
and  that  the  general  balance  of  the  debt  was 
statute-barred.  Bain/arthy  In  re^  Gwynn  v. 
Ouf^nn^  49  L.  J.,  Ch.  5  ;  41  L.  T.  610. 

Srldenee  that  Paymente  are  in  reipeet  of 
Debt  ened  for.] — ^The  plaintiff,  an  attorney,  had 
done  professional  business  of  various  kinds  for 
the  defeaidant  in  1827  and  several  subsequent 
years.  In  July,  1832,  the  defendant  having  been 
a  witness  on  a  lunacy  inquiry,  in  which  the 
plaintiff  was  concerned  as  solicitor,  the  plaintiff 
wrote  to  him  to  ask  what  were  his  expenses  on 
that  occasion.  The  defendant,  in  reply,  requested 
the  plaintiff  to  allow  what  was  usual,  and  place 
the  same  to  his  (the  defendant's)  account.  In 
March,  1833,  the  plaintiff  wroto  to  the  defendant, 
informing  him  tlmt  the  sums  allowed  were  22. 2#. 
and  lOs,  6i2.,  inclosing  receipts  for  those  sums 
for  the  defendant's  signature,  and  concluding : 
**I  will  give  you  credit  for  the  sums  in  my 
aooount  against  you,  agreeably  to  your  note  of 
the  21st  of  July  last."  The  defendant  returned 
the  receipts  signed  by  him,  and  the  22.  2s,  and 
10#.  6d,  were  paid  to  the  plaintiff  on  the  pro- 
duction of  those  receipts.  In  1831  the  plaintiff 
delivered  to  the  defendant  a  bill  of  costs,  amount- 
ing to  2892.,  the  first  item  being  in  1827,  and  the 
two  iBSt  in  1830  and  1831.  These  two  were 
chargs  for  32.  and  52.  cash  lent ;  the  rest  of  the 


bill  was  for  professional  business.  In  an  action 
on  this  bill,  commenced  in  Jan.  1839  : — Held, 
that  the  letters  given  in  evidence  did  not  suffi- 
ciently shew  that  the  22.  2s.  and  10s,  6<2.  were 
paid  in  the  discharge  of  the  debt  for  which  the 
action  was  brought,  so  as  to  tiJce  the  case  oat  of 
the  statute  as  to  any  part  of  the  demand.  Wauah 
V.  Cope,  6  M.  &  W.  824  ;  10  L.  J.,  Ex.  145.  See 
Walter  v.  Lacyy  1  Soott  (N.B.)  186  ;  1  Man.  &  G. 
54  ;  8  D.  P.  C.  662  ;  9  L.  J.,  C.  P.  217  ;  4  Jur.  435. 

Where  there  are  two  clear  and  undisputed 
debts,  the  case  is  not  taken  out  of  the  statute,  as 
to  either  debt,  by  evidence  of  a  part  payment 
within  six  years,  not  specifically  appropriated  to 
the  one  debt  or  the  other.  Bum  v.  BouUon^  2 
0.  B.  476  ;  15  L.  J.,  C.  P.  97. 

Where  a  specific  sum  of  money  is  due,  as  upon 
a  note,  the  mere  &ct  of  a  payment  of  a  smaller 
sum  by  the  debtor  to  the  creditor,  is  some  evi- 
dence of  a  part  payment  to  take  the  case  out  of 
the  statute.    Ih, 

In  an  action  on  a  note  bearing  interest,  proof 
that  the  defendant  being  sent  to  by  the  plamtuf 
for  money,  paid  12.,  and  said,  ^This  puts  us 
straight  for  last  year's  interest,  all  but  18#. ; 
some  day  next  week  I  will  bring  that  up,"  is 
sufficient  answer  to  a  plea  of  the  statute,  no  evi- 
dence being  given  of  any  other  debt  being  due. 
Evans  v.  Davies,  4  A.  &  E.  840  ;  2  H.  &  W.  15  ; 
6  L.  J.,  E.  B.  268. 

In  an  action  for  money  lent,  at  the  trial  the 
plaintiff  proved  the  transmission  of  the  money 
to  the  defendant,  and  the  payment  by  him  of  a 
half-yearly  sum  for  interest  up  to  a  certain  time, 
and  produced  an  answer  to  a  bill  in  chancery,  in 
whicn  the  defendant  admitted  having  paid  the 
same  half-yearly  sum  within  six  years,  but  as- 
serted that  it  was  paid  by  way  of  annuity  and 
not  of  interest : — Held,  that  the  evidence  for  the 
plaintiff  was  sufficient  to  go  to  the  jury ;  that 
the  construction  of  the  admission  in  the  answer 
was  for  the  court ;  that  the  whole  of  it  should 
have  been  left  to  the  jury  ;  and  that  they  might 
believe  the  fact  of  tibe  payments  having  been 
made  half-yearly,  but  reject  the  residue,  and 
infer  from  the  other  evidence  that  the  pay- 
ments were  really  made  in  respect  of  interest. 
Baildon  v.  Walton,  1  Ex.  617  ;  17  L.  J.,  Ex.  357 
—Ex.  Ch. 

Words  used  at  the  time  of  making  a  payment 
qualify  it,  but  it  is  for  the  jury  to  judge  of  the 
truth  of  a  statement  accompanying  the  admission 
of  a  previous  payment,    ih. 

The  mere  fact  of  the.  payment  of  a  sum  by  a 
debtor  to  his  creditor,  is  not  enough  to  take  a 
case  out  of  the  statute  without  some  evidence  to 
satisfy  a  jury,  first  that  it  was  a  payment  of  a 
debt,  and  next  that  it  was  not  the  discharge  of 
a  balance  due,  but  a  payment  intended  to  be 
applied  to  the  part  discharge  of  the  particular 
debt.  Tippetts  v.  Heane,  1  C.  M.  &  B.  252  ;  4 
Tyr.  772  ;  8  L.  J.,  Ex.  281. 

The  appropriation  of  a  payment  to  a  particular 
debt  may  be  proved  by  declarations  of  the 
debtor,  not  contemporaneous  with  the  payment. 
The  defendant,  being  the  maker  of  several  pro- 
missory notes,  was  applied  to  on  behalf  of  the 
holder  for  payment  of  interest.  Two  or  three 
times  he  made  excuses  for  his  wife  not  having 
called  and  paid  the  interest.  On  several  occasions 
the  wife  called  and  paid  money : — Held,  to  be 
evidence  for  the  jury  of  payment  of  interest  on 
the  notes,  so  as  to  take  them  out  of  the  statute. 
I  Waters  v.  Timiphins,  2  C.  M.  &  B.  723  ;  1  Tyr.  4c 
1  G.  137  ;  5  L.  J.,  Ex.  61. 
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A  letter  not  in  itself  sufficient  to  bar  the 
statute  may  be  left,  with  other  evidence,  to  the 
jury,  upon  the  question  whether  there  have  been 
payments  or  deliveries  of  goods,  in  part  satis> 
taction  of  the  debt,  within  the  six  years.  It 
will  be  a  question  for  the  jury,  whether  the 
payments  or  deliveries  of  goods  were  made  and 
received  on  account  of  the  particular  debt  sued 
for.     Collinson  v.  Margesion^  27  L.  J.,  Ex.  805. 

Where  two  of  three  Hotes  are  Statute-barred, 
a  Payment  of  Interest  will  be  attributed  to  the 
Third.] — See  Nash  v.  Hodgson,  col.  128. 

Where  there  ii  no  Appropriation,  a  Payment 
on  Aeeonnt  will  not  be  attributed  to  Statnte- 
barred  Debt!.]— See  MilU  v.  Fitwkes,  coL  128. 

Payment  of  Bent  for  Creditor  Evidenoe  of 
Payment  of  Interest.]  —  See  Worthington  v. 
Grimsditch,  col.  133. 

Entry  of  a  Payment  of  Interest  in  an  Aeeonnt 
not  Evidence  of  Payment.] — See  Clark  v.  Alefe- 
ander,  ooL  112. 

Hote  payable  on  Demand — Payment  of  In- 
terest ta^en  to  be  after  Demand.] — See  Bradjield 
V.  Tapper,  col.  125. 

Beoital  in  Aisignment  by  Xortga^r  that  all 
Interest  paid.] — See  Forsyth  v.  JBristotoe,  col.  287. 

Entry  of  Eeceipt  of  Interest  in  Diary  of 
deceased  Mortgagee.] — See  Newhould  v.  Smith, 
col.  288. 

4.  Agreements  to  Waive  the  Statute. 

Consideration  for.] — Semble,  there  may  be  an 
agreement,  that  in  consideration  of  an  inquiry 
into  the  merits  of  a  disputed  claim,  no  advantage 
shall  be  taken  of  the  statute,  in  respect  of  the 
time  employed  in  the  inquiry,  and  an  action 
may  be  brought  for  a  breach  of  such  agreement. 
East  India  Co.  v.  Paul,  7  Moore,  P.  C.  85; 
U  Jut.  2.53. 

A  parol  agreement  was  entered  into  between 
the  cxecutoi-s  of  L.  and  T.,  that  various  old  ac- 
counts between  their  testators  should  be  settled 
without  reference  to  the  time  that  they  had  been 
running,  and  that  a  balance  should  be  struck. 
The  accounts  were  accordingly  settled,  and  the 
executors  of  L.  were  allowed  the  value  of  a 
promissory  note,  which,  but  for  the  agreement, 
would  have  been  barred  by  the  statute.  The 
executors  of  T.  afterwards  discovered  a  note 
from  L.  to  T.,  which,  but  for  the  same  reason, 
would  have  been  barred  by  the  statute  : — ^Held, 
that  the  agreement  was  one  for  valuable  con- 
sideration on  both  sides  to  waive  the  benefit  of 
the  statute,  and  ought  to  be  enforced.  Lade  v. 
Trill,  11  L.  J.,  Ch.  102  ;  6  Jur.  272. 

In  Consideration  of  Solicitors  giving  np  Lien.] 
— In  May,  1849,  an  order  was  made  to  wind  up 
a  company,  and  in  the  ensuing  October  the 
solicitors  who  had  acted  for  the  company  carried 
in  a  claim  against  them  for  costs.  In  November, 
1850,  the  solicitors,  on  the  application  of  the 
official  manager,  delivered  to  him  the  company's 
books  and  papers,  on  which  they  had  a  lien  for 
their  costs,  upon  the  official  manager  at  the 
same  time  undertaking  in  writing  to  pay  them 
the  amount  of  their  biU  out  of  the  first  funds 


which  might  come  into  his  liands.  That  undc 
taking  received  the  sanction  of  the  master.  . 
1859  the  official  manager  recovered  a  sum 
money,  and  the  solicitors  subsequently  there 
sent  in  to  him  a  larger  bill  of  costs  against  ti 
company : — Held,  that  having  reganl  to  tl 
undertaking  of  the  official  manager,  of  Novei 
ber,  1850,  the  solicitors'  claim  was  not  barred  1 
the  Statute  of  Limitations ;  and  an  order  w 
made  to  tax  their  bill  of  casts,  without  prejudi 
to  the  question  whether  they  were  entitled 
have  a  call  made  to  pay  the  same  when  taxe 
Oloueester,  Aberystwith  and  Central  Wales  R\ 
In  re,  29  L.  J.,  Ch.  383  ;  2  Giff.  47. 

Failnre  of  Consideration  for.  ] — Where  acoomi 
are  referred  to  an  arbitrator,  with  a  speci 
agreement  as  to  the  mode  in  which  they  are 
be  taken,  and  afterwards,  upon  the  failure  of  t] 
arbitration,  the  same  accounts  are  referred 
the  master,  he  wiU  be  directed  to  take  them 
the  ordinary  way,  and  not  according    to  t] 
special  agreement.    Therefore,  where,  under  su( 
circumstances,  it  was  one  of  the  terms  of  tJ 
agreement  that  no  advantage  should  be  takt 
of  the  Statute  of  Limitations  : —  Held,  that  tl 
master  was  not  to  be  ruled  by  that  stipnlatio 
Ch^lyn  V.  Dalby,  2  Y.  &  Coll.  170. 

When  Conditional.]— A.,  being  indebted  to  : 
on  two  overdue  bills  of  exchange,  gave  a  writt( 
undertaking  as  follows  :  "  In  consideration 
your  not  proceeding  on  the  bills,  I  hereby  deh 
myself  of  the  plea  of  the  Statute  of  Limitatioi 
in  case  of  my  being  sued  for  the  recovery  of  tl 
amounts  of  the  bills,  and  I  promise  to  pay  the 
whenever  my  circumstances  enable  me  to  do  & 
and  I  may  be  called  upon  for  that  purpose"  :- 
Held,  that  the  statute  began  to  run  as  soon  as  . 
became  of  ability  to  pay,  although  B.  had  hf 
no  notice  or  knowledge  of  such  ability,  and  ht 
made  no  demand  of  payment.  Waters  v.  Than 
iEarV),  2  G.  &  D.  166 ;  2  Q.  B.  757 ;  11  L.  . 
Q.  B.  87  ;  6  Jur.  708. 


VIII.  PLEADINGS  AND  PROCEDURE. 
See  also  post,  B,  XII.,  col.  331 

Declaration  when  original  Promise  Barred.]- 

The  plaintiff  may  declare  on  the  original  promis 
although  he  relies  on  a  subsequent  promise,  1 
take  the  case  out  of  the  statute.     Leaper 
Tatton,  16  East,  420.    S.  P.,  Irving  v.  Veitc 
3  M.  &  W.  90  ;  7  L.  J.,  Ex.  25. 

A  new  promise  infra  sex  annos  need  not  I 
declared  on  specially,  although  made  thirtce 
years  after  the  accrual  of  the  original  cause  < 
action.  Upton  v.  Else,  12  Moore,  303 ;  5  L. . 
(0.8.)  C.  P.  108. 

But  a  promise  to  pay  a  debt,  barred  by  tl 
statute,  if  conditional,  must  be  declared  on  i 
conditional,  notwithstanding  it  was  given  withi 
six  years  from  the  time  of  the  contraction  of  tl 
debt.  Hay  don  v.  Williams,  7  Bing.  163  ;  4  M.  &  ] 
811  ;  9  L.  J.  (OA)  C.  P.  16. 

Plea  of  the  Statute.] — In  trover  by  an  a< 
ministrator,  **  not  guilty  of  the  premises  withi 
six  years,"  is  a  bad  plea,  not  being  equivalent  t 
an  allegation  that  the  cause  of  action  did  nc 
accrue  within  six  years.  Pratt  v.  Swaine, 
M.  &  Ry.  350  ;  8  B.  &  C.  285  ;  6  L.  J.  (o.S.)  K.  I 
353. 

To  a  declaration  in  an  action  founded  on  tor 
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a  plea  of  not  gailty  of  the  Bupposed  grievances 
in  the  declaration  mentioned,  within  six  years 
before  the  exhibiting  the  plaintiff's  bill,  was  bad 
on  special  demurrer.  By  tier  t.  Batty  e,  3  B.  &  Aid. 
448. 

So  a  plea  that  "  the  supposed  debt,  if  any  such 
there  be,"  did  not  accrue  within  six  years  was 
bad  on  special  demurrer,  for  not  confessing  the 
debt.  MargetU  v.  Bays,  4  A.  &  £.  489  ;  6  N.  &  M. 
228  ;  5  L.  J.,  K.  B.  105. 

A  plea  that  a  debt  accrued  more  than  six 
years  ago,  without  stating  that  it  did  not  accrue 
within  the  six  years,  does  not  amount  to  an  in- 
formal plea  of  the  statute.  Btuh  v.  Martin,  2 
H.  &  C.  311 ;  33  L.  J.,  Ex.  17 ;  10  Jur.  (N.S.) 
347  ;  9  L.  T.  510  ;  12  W.  R.  205. 

In  an  action  for  money  due  on  a  promissory 
note,  payable  with  interest,  the  aeclaration 
stated,  that  the  defendant  had  not  paid  the 
amount  of  the  note  and  interest,  "except  interest 
on  the  note  from  its  date  up  to  a  certain  day 
within  six  years  next  before  the  commencement 
of  the  suit.**  The  defendant  pleaded  the  statute 
in  the  usual  form : — Held,  that  the  plea  was 
good,  because  the  interest  was  accessory  to  the 
principal ;  and  the  allegation  of  the  payment  of 
the  interest  was  merely  a  statement  of  evidence, 
which  might  or  might  not  take  the  case  out  of 
the  statute.  Ilollis  v.  Palmer,  3  Scott,  265 ; 
2  Bing.  (K.C.)  713  ;  2  Hodges,  55  ;  5  L.  J.,  C.  P. 
264. 

The  Statute  of  Limitations  must,  under  the 
new  procedure,  be  pleaded,  and  cannot  be  raised 
by  demurrer.     Wakelee  v.  Bavie,  25  W.  R.  60. 

A  defence  under  the  Statute  of  Limitations 
may  in  all  cases  be  raised  by  demurrer.  NoyeM 
V.  Crawley,  48  L.  J.,  Ch.  112  ;  10  Ch.  D.31  ;  39 
L.  T.  266 ;  27  W.  R.  109.  But  see,  per  Cairns, 
L.C.,  in  Bawhine  v.  Penrhyn  (Lora),  4  App. 
Cas.  51,  and  preceding  case. 

In  an  action  for  partnership  accounts  brought 
more  than  six  years  after  the  termination  of  the 
partnership,  the  defence  of  the  statute  may  be 
raised  by  demurrer.    Ih. 

Where,  on  the  face  of  the  bill,  it  appeared  that 
more  than  six  years  had  elapsed  since  the  cause 
of  action,  the  defendant  might  demur.  Haare  v. 
PeeK  6  Sim.  51  ;  2  L.  J.,  Ch.  123. 

Bill  by  annuitant  under  a  will  for  an  account 
and  arrears  against  two  administrators  with  the 
will  annexed ;  one  pleaded  the  Statute  of  Limi- 
tations to  so  much  as  sought  satisfaction  for  the 
arrears,  or  so  much  as  was  stated  to  have  accrued 
due  previous  to  six  years  before  the  bill ;  he 
also,  by  answer,  set  up  an  agreement  to  re- 
lin<^ui8h  the  annuity  :  plea  overruled,  without 
prejudice  to  insisting  on  the  same  matter  by 
answer.    Higgine  v.  Crawford,  2  Ves.  J.  570. 

Plea  of  Statute  of  Limitations  to  a  bill  for  the 
discovery  of  evidence  of  debt  good.  Burdett  v. 
Ttcytden,  2  Jur.  805. 

To  Aetionfor  Speeifio  Perlbzmanee,  bad.] — See 
Talmarsh  v.  Muggleetan,  coL  151. 

To  BiU  of  Bevivor.]— See  Perry  v.  Jenkins, 
eoL50. 

Statute  muit  be  Speeially  Pleaded.]  — £^ 
B.  8.  C,  1883,  OnL  XIX.  r.  16. 

Plea  of  the  Statute  by  some  Joint  Debtore,  and 
mot  by  othen.] — Parties,  who  being  joint  and 
several  debtors,  had  not  availed  themselves  of  the 
statute,  and  have  been  held  liable  to  debts  which 


the  statute  would  have  barred,  cannot  insist 
upon  contribution  from  other  joint  and  several 
debtors  who  have  protected  themselves  by  setting 
up  the  statute,  from  their  liability  in  respect  of 
the  same  debts.  Semble.  Fordham  v.  Wallis,  10 
Hare,  231  ;  22  ^L.  J.,  Ch.  548  ;  17  Jur.  228 ;  1 
W.  R.  118. 

But,  whatever  the  right  to  such  contribution 
may  be,  it  do€»  not  entitle  the  creditor  to  insist 
upon  its  application  as  against  the  debtors  who 
have  so  protected  themselves.    2  b. 

Hon-oontiniLanoe  of  Writ  need  not  be  pleaded.] 
— See  Pratt  v.  Hawkins,  col.  29. 

Exeontori  and  Adminiitratori  not  bound  to 
plead  the  Statute.]— ^ee  Qarratt.Inre;  CaMlc- 
ton  V.  Fanshaw  ;  and  Xorton  v.  Frecher^  col.  60 ; 
and  Adams  v.  Waller,  coL  81 ;  Hunter  v.  Baxter, 
Frear,  In  re,  col.  82. 

Beply  of  Statute  to  Set-Off.]— The  statute 
must  be  replied  specially  to  a  plea  of  set-off.  and 
cannot  be  taken  advantage  of  under  a  general 
replication  of  nil  debet.  Chappel  v.  Burston, 
1  C.  &  J.  1. 

A  plea  of  set-off  stated,  that  the  plaintiff 
made  his  promissory  note  payable  to  C,  which 
was  duly  indorsed  and  delivered  to  the  defendant 
at  C.'s  death,  by  C.*s  administrator,  and  was 
unpaid.  Replication,  that  the  supposed  cause  of 
set-off  on  the  note  did  not  accrue  to  the  defen- 
dant within  six  years : — Held,  that  this  replica- 
tion admitted  not  only  the  making  of  the  note, 
but  the  indorsement  of  it  to  the  defendant  by 
C.'s  administrator,  and  that  the  defendant  might, 
therefore,  avail  himself  of  memoranda  of  the* 
payment  of  interest,  written  on  the  note  by  C. 
before  9  Geo.  4,  c.  14,  to  bar  the  statute.  Gale 
V.  Capem  or  Capron,  1  A.  &  £.  102  ;  3  N.  &  M. 
863;  3  L.  J.,  K.  B.  140. 

A  plaintiff,  under  a  replication  of  the  statute, 
to  a  plea  of  set-off,  could  not,  on  the  trial,  reduce 
the  amount  of  the  set-off  by  shewing  payment 
of  part,  before  15  &  16  Vict.  c.  76,  s.  75 ;  the 
payment  of  part  ought  to  have  been  replied. 
Moore  v.  Wood,  2  M.  &  Rob.  407. 

Beply  of  Fraud.] — If  a  plaintiff  intends  to 
rely  on  fraud  committed  by  the  defendant  as 
an  answer  to  a  plea  of  the  statute,  it  must  be 
replied  specially,  and  cannot  be  taken  advantage 
of  under  the  ix^plication,  that  the  latter  did 
promise  within  six  years.  Clarh  v.  Hoiigham, 
3  D.  &  R.  322 ;  2  B.  &  C.  149 ;  1  L.  J.  (0.8.) 
K.  B.  249. 

Beply  alleging  Conoealed  Fraud.] — See  Qihbs 
V.  Ciuild ;  Hunter  v.  Gibhmis ;  and  Barber  v. 
Houston,  col.  121. 

Beply  that  Cauee  of  Aetion  did  aoerue  within 
six  years.]- The  2  Will.  4,  c.  39,  having  put  all 
actions  on  the  same  footing  and  made  the  issuing 
of  the  writ  of  summons  the  commencement  of 
the  suit,  the  plea  of  the  statute  ought  to  be  in 
the  same  form ;  and,  if  the  plaintiff  replied  that 
the  cause  did  accrue  within  the  limited  time, 
he  must  have  shewn  by  proper  record  all  the 
formalities  required  by  s.  10  to  have  been  com- 
plied with,  just  aa  he  must  have  done  before  the 
statute  where  there  was  a  plea  that  the  cause  of 
action  did  not  accrue  within  six  years  before  the 
commencement  of  the  suit.  Higgs  v.  Mortimer, 
1  Ex.  711  ;  5  D.  &  L.  757  ;  12  Jur.  249. 
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Oaui  of  Proof] — In  an  action  for  goods 

sold  and  delivered,  the  general  issue  and  the 
statute  were  pleaded.  The  replication  traversed 
the  latter  plea.  The  plaintiff's  evidence  con- 
sisted of  such  an  admission  by  the  defendant  as 
would  have  been  evidence  to  go  to  a  jury,  on 
the  general  issue,  that  a  debt  was  owing  from 
him  to  the  plaintiff,  bat  he  did  not  prove  when 
the  debt  was  contracted.  No  evidence  was  given 
for  the  defendant  in  support  of  his  plea  : — Held, 
that  it  was  incumbent  on  the  plaii^tiff  to  support 
the  affirmative  terms  of  his  replication,  by  shew- 
ing that  the  debt  was  contracted  within  six 
years,  or  that  the  acknowledgment  or  promise 
was  made  in  some  writing  signed  by  the  defen- 
dant, so  as  to  take  the  case  out  of  the  statute, 
pursuant  to  9  Geo.  4,  c.  14,  and  a  nonsuit  was 
entered  accordingly.  Wilhy  v.  Htmmany  4  Tyr. 
957  ;  2  C.  ac  M.  658  ;  4  L.  J.,  Ex.  262. 

Boply  that  Defendant  beyond  eeae  at  time  of 
promise.] — A  replication  to  a  plea  of  the  statute 
to  a  declaration,  containing  several  counts  on 
promises,  averred  that,  before  and  at  the  time 
of  the  making  of  the  several  promises,  the 
defendant  was  in  parts  beyond  the  sea,  and 
afterwards  returned,  which  was  his  first  return 
after  making  the  several  promises : — Held,  that 
the  word  "several"  might  be  taken  distribu- 
tively,  and  considered  to  mean  that  it  was  the 
defendant's  first  return  after  "  each  and  every  " 
of  the  promises.  Plnrntner  v.  Woodbumej  7 
D.  &  B.  25  ;  4  B.  &  C.  625  ;  4  L.  J.  (0.8.) 
K.  B.  6. 

It  is  unnecessary,  in  a  replication,  under 
4  Anne,  c.  16,  s.  19,  to  allege  that  the  defendant 
has  returned  from  beyond  the  seas,  or  that  the 
action  was  brought  within  six  years  after  his 
return  from  beyond  the  seas  since  the  cause  of 
action  accrued.  Forbes  v.  Smithy  11  Ex.  161  ; 
24  L.  J.,  Ex.  299 ;  1  Jur.  (N.8.)  503 ;  8  W.  B. 
476. 

Beply  of  Coyertnre — ^Bejoinder.] — ^In  an  action 
by  payee  against  the  maker  of  a  note,  he  pleaded 
the  statute.  A  replication,  that  when  the  cause 
of  action  accrued  the  plaintiff  was  the  wife  of 
B.,  and  that  she  continued  to  be  so  until  B.  died, 
and  the  plaintiff  became  discovert,  and  that  she 
sued  within  six  years  after  his  death,  is  good. 
Scarpellini  v.  Atcheso%  7  Q.  B.  864 ;  14  L.  J., 
Q.  B.  333  ;  9  Jur.  827. 

A  rejoinder  that  the  plaintiff  was  a  feme 
covert,  and  the  wife  of  B.  until  the  time  of  his 
death  ;  that  the  note  was  payable  to  her  order  ; 
and  that,  before  it  was  due  B.  authorised  her  to 
indorse  it  in  blank  in  her  own  name,  and  deliver 
it  to  F.,  which  she  did  for  value;  that,  when 
the  note  became  due,  and  more  than  six  years 
before  action  brought,  the  note  was  in  the  hands 
of  another  indorsee  who  presented  it  for  pay- 
ment ;  and  that  afterwards,  and  before  action 
brought,  the  note  came  to  the  possession  of  the 
plaintiff  by  delivery  from  the  last-mentioned 
indorsee,  who  was  then  entitled  to  sue  thereon, 
is  bad,  for  either  the  matter  alleged  was  a 
departure  after  pleading  the  statute,  which  plea 
admitted  an  original  right  of  action,  or  if  the 
rejoinder  was  confined  to  the  matter  stated  in 
the  replication,  it  was  no  answer  for  want  of  a 
denial  that  the  action  was  brought  within  six 
years  after  the  husband's  death.    Jb. 

leine  of  Prooeii  need  not  be  ipeeiaUy  replied.] 
— See  Dickemton  v.  Teagrte^  col.  29. 


Objeetion  that  Solieitor  not  entitled  to  wv 
Statute  against  hie  Client's  Demand  ean  < 
be  raised  by  Beply  in  the  Action.]— See  Tru 
In  re,  coL  58. 

Aeknowledgment  mnet  be  pleaded  in  Sei 
— See  £iempe  v.  Gibbon,  coL  300. 

Difeovery  to   disproye  Flea   of  Statats 
Statute  of  Limitations  may  be  pleaded  as 
debt,  but  not  to  discovery  as  to  when  debt 
due.    Mackuo&rth  v.  Clifton^  2  Atk.  61.    S 
Ihwning  v.  Kirby,    Hep.  t.  Finch,  14. 

Object  of  a  bill  behig  to  obtain  disco 
from  defendant  to  be  used  at  law,  in  oidc 
disprove  plea  of  defendant  there,  that  he 
made  no  promise  within  six  years ;  this 
covery  the  defendant  is  bound  to  give ;  bu 
has  a  right  to  protect  himself  in  equity  h} 
Statute  of  Limitations  from  discovery  as  to 
original  constitution  of  the  debt,  and  whc 
it  has  since  been  paid  ;  to  such  last-mentii 
matters  he  should  plead  statute,  and  an 
fully  the  rest  of  the  bill  Chrh  v.  WUcoi 
Madd.  331. 

Statute   not   a   bar  to   Diaooyery,  if  : 
aoknowledged.] — See   Baillie  v.  Sibbald, 
100. 

Where  Statute  has  barred  Penalty,  Bigl 
Protection  against  DisooTexy  gone.] — See  Ti 
V.   Smith,    and  Williams   v.    Fafrington, 

88. 

Demurrer  to  Allegation  as  te  Betnr] 
Writ.]— See  Williams  v.  Williams,  coL  28. 

Ho  Extension  of  Time  nunc  pro  tnne  i 
Statute  has  mn.] — See  Morris  v.  Richards 
30. 

B.  ACTIONS      RELATING 
LAND    AND    ACTIONS 
SPECIALTIES      AND      S 
LEGACIES. 

By  the  Beal  Property  Limitation  Act, 
37  k  38  Vict,  c  57),  s.  1,  the  period  of  limits 
■or  the  recovery  of  any  land  or  rent  is  t 
years.  By  s.  8,  the  period  of  limitatioi 
bringing  an  action  to  recover  a  inortgage 
judgment  debt,  legacy,  or  to  enforce  a  char 
land,  is  twelve  years. 

By  3  &  4  Will.  4,  c  42,  s.  3,  the  perl 
limitation  for  bringitig  an  action  of  debt  for 
on  an  indenture  of  demise,  or  of  covenant  or 
on  any  bond,  specialty,  or  recognizance,  is  ti 
years. 

By  3  &  4  WiU.  4,  c.  27,  s.  27,  t?ie  rig 
courts  of  equity  to  refuse  relief  on  the  grou 
acquiescence,  in  cases  not  wUhin  the  oi 
preserved. 

I.  CONSTBUCTION  OF  THE  STATI 
AND  SUBJECT-MATTERS  TO  W£ 
THEY  APPLY. 

See  also  ante,  A,  I.  (coL  4). 

By  3  &  4  WilL  4,  c.  27,  s.  1,  "  Land "  % 
manors  and  all  corporeal  hereditaments 
tithes;  *^Jlent"  means  heriots,  and  all  set 
for  which  distress  lies,  and  annuities  ehargi 
land;  ^^ Person  through  whom  another  ela 
means  the  person  by,  through,  or  under,  or  h 
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act  of  ichomy  the  claimant  U  entitled,  a*  heir, 
issue  in  tail,  ^'c^  S,'c. ;  ''Person^*  inclvdes  any 
body  or  class  cf  persons.  By  s,  24,  a  suit  to 
reeorer  land  or  rent  in  equity  is  to  he  brought 
within  the  same  time  as  at  law.  By  *.  34,  wlten 
the  time  limited  has  expired,  the  tide  of  the  party 
eut  {^possession  to  the  land  is  extinguished. 

Title  of  Penon  out  of  Pouesiion  not  traai- 
ftmd  to  Penon  in  Poiseinon.]—- The  effect  of 
8.  34  of  the  Beal  Property  Limitation  Act 
(3  &  4  WiU.  4,  c  27)  is  merely  to  extinguish 
the  title  of  the  pHor  rightful  owner,  and  not  to 
transfer  that  title  to  the  person  in  possession. 
Ttchhome  v.  Weir,  4  R.  26  ;  67  L.  T.  736.— C.  A. 

The  plaintiff  granted  a  lease  of  certain  premises, 
the  lease  containing  the  usual  covenant  hy  the 
lessee  and  his  assigns  to  repair.  The  defendant 
took  possession  during  the  term  without  any 
assignment  from  the  lessee,  and  remained  in 
possession  for  more  than  twenty  years,  paying 
the  rent  to  the  plaintiff.  In  an  action  at  the 
expiration  of  the  term  for  breach  of  the  covenant 
to  repair: — Held,  that  the  defendant  was  not 
liable  on  the  covenants  in  the  lease.    Tb, 

Statute  confer  I  Title  by  Poesession.] — The 
distinction  between  the  old  statutes  of  limita- 
tions and  the  3  &  4  Will.  4,  c.  27,  is  that  the 
former  acts  only  barred  the  remedy,  whereas 
under  the  latter  when  the  remedy  is  barred,  the 
right  and  title  of  the  real  owner  are  extinguished, 
and  are  in  effect  transferred  to  the  person  whose 
possession  is  a  bar.  Incorporated  Society  for 
Protestant  Schools  v.  Richards,  Sau.  &  Sc  559. 
And  seel  Jyr.  k  War.  258 ;  1  Con.  &  L.  58  ; 
4  Ir.  Eq.  E.  177. 

The  Statute  of  Limitations  (3  &  4  Will  4,  c.  27) 
transfers  the  estate,  at  the  expiration  of  the 
statutable  period,  from  the  rightful  owner  to  the 
person  whose  possession  has  barred  his  right. 
Scott  v.  mason,  2  Con.  &  L.  185  ;  3  Dr.  &  War. 
388 ;  6  Ir.  Eq.  R.  8. 

General  policy  of  statutes  of  prescription.  The 
old  English  statutes  of  limitation  barred  the 
remedy  only,  not  the  right ;  but  the  modem  ones 
cut  off  the  right  as  well  as  the  remedy.  Dundee 
Harbour  Trustees  v.  Dougall,  1  Macq.  H.  L. 
317. 

Title   bened    by  Statnte   not   restored   by 
.] — See  Bryan  v.  Coiodal,  col.  270. 


Poieeeiion  not  Adyerse  at  the  pasting  of  the 
Aet— 8  ft  4  Will.  4,  c.  87,  i.  16.]— The  party  in 
possession  of  an  estate  (which  on  failure  of 
certain  limitations  thereof  had  been  devised  in 
1773  to  a  charity)  in  1820  entered  into  a  corres- 
pondence with  the  claimants  on  behalf  of  the 
charity,  which  contained  references  to,  and  an 
implied  recognition  of,  their  rights,  but  no  direct 
acknowledgment  thereof: — Held,  that  neither 
his  poesession  nor  that  of  the  person  of  whom  he 
was  the  representative,  and  who  had  been  in 
poseession  of  the  estate,  under  a  conveyance  by 
a  tenant  for  life,  was  an  adverse  possession 
within  the  15th  section  of  the  3  &  4  Will.  4,  c.  27, 
at  the  time  of  the  passing  of  the  act,  and  as  the 
bill  was  filed  within  five  years  (in  1887),  the 
act  must  be  considered  as  not  to  have  operated. 
Ineorporatod  Society  v.  Bichards,  1  Dr.  &  War. 
258 ;  1  Con.  &  L.  58  ;  4  Ir.  Eq.  B.  177.  And  see 
S.  C,  Sau.  &  Sc.  559. 

The  owner  of  one  moiety  of  an  estate,  whose 
wife  was  seised  in  fee  of  the  other,  remained  in 


possession  of  the  entirety  from  her  death  in 
1815  :— Held,  that  the  case  fell  within  the  15th 
section  of  the  3  &  4  Will.  4,  c.  27 ;  and  that,  not- 
withstanding the  possession  might  not  be  adverse, 
the  heirt)f  the  wife  was  barred  after  the  five  yeai-s 
from  the  passing  of  the  act.  The  19th  section 
of  that  act,  which  removes  disabilities  by  reason 
of  residence  in  Ireland,  applies  to  a  residence 
there  before  it  passed,  where  the  contest  has 
arisen  since.  JSasell,  Me  parte,  3  Y.  &  Coll.  617 ; 
3  Jur.  1101. 

Semble,  the  five  years  given  by  the  15th 
section  cannot  be  extended  on  account  of  the 
infancy  of  the  claimant.  Scott  v.  Nixon,  2 
Con.  &  L.  185  ;  3  Dr.  &  War.  838  ;  6  Ir.  Eq.  R.  8. 

Statute  not  retroipeotiye.] — The  statute  3  &  4 
Will.  4,  c.  27,  is  not  retrospective.  Peyton  v. 
dtDermoU,  1  Dr.  &  Wal.  198. 

Betrospeetiye  Operation  of  Statute.]— See  Doe 
d.  Angell  v.  Angell,  col.  152 ;  Doe  d.  Holt  v. 
Horrocks,  and  Culleyy.  Doe  d.  Taylerson,  coL  166 ; 
Goodall  V.  Skerratt,  coL  170 ;  Wriwon  v.  Vize, 
ooL  206 ;  and  Batohdor  y.  mddleton,  col.  290. 

Tnmpike  Tolls. ]— Turnpike  toUsare  not  within 
the  Statute  of  Limitations  of  the  3  &  4  Will.  4, 
c.  27,  and,  consequently,  more  than  six  years' 
arrears  of  interest  may  be  recovered  on  a  mort- 
gage of  turnpike  tolls,  notwithstanding  the 
42nd  section  of  that  act.  Mellish  v.  Brooks, 
3  Beav.  22 ;  9  L.  J.,  Ch.  362  ;  4  Jur.  739. 

Aetlon  to  have  Dower  aeiigned.] — A  widow's 
right  to  sue  in  equity  for  dower  is  barred  when 
she  has  not,  for  upwards  of  thirty  years,  taken 
any  proceedings,  either  at  law  or  in  equity,  to 
have  it  assigned  to  her.  Marsludl  v.  Smith,  34 
L.  J.,  Ch.  189  ;  10  Jur.  (N.S.)  1174  ;  11  L.  T.  443 ; 
13  W.  R.  198. 

Suit  for  Admittanoe  to  Copyhold  Tenement, 
a  Suit  to  reooyer  Land  within  the  Statute.] — 
See  Walters  v.  Webb,  col.  303. 

**Bent.''] — The  statute  does  not  apply  to  rent 
reserved  on  a  demise  under  seal.  Qrwnii  v.  Ellis, 
9  M.  &  W.  113 ;  11  L.  J.,  Ex.  228. 

Applieable  in  Sqnity.l— The  24th  section  of 
3  &  4  Will.  4,  c.  27,  oidy  bars  equitable  rights,  so 
far  as  they  would  have  been  barred  if  they  had 
been  legal  rights.  Archbold  v.  Scully,  9  H.  L.  Cas. 
360  ;  7  Jur.  (N.S.)  1169  ;  5  L.  T.  160. 

Length  of  time,  which  will  not  bar  an  eject- 
ment, shall  not  bar  a  bill  in  equity.  Cook  v. 
AmJuim,  3  P.  W.  287. 

Statute  of  Limitations  founded  on  the  soundest 
principles,  and  courts  of  equity  are  bound  to 
adopt  it  where  the  legal  and  equitable  titles 
correspond,  differing  only  in  the  court  where 
it  is  to  be  enforced.  Medlicott  v.  G'Donel,  1 
Ball  &  B.  166. 

Many  of  the  provisions  of  the  3  &  4  Will  4, 
c.  42,  will  be  adopted  by  courts  of  equity,  though 
made  with  reference  to  proceedings  at  law.  Hyde 
V.  Price,  8  Sim.  578 ;  C.  P.  C.  193.  S.  C,  nom. 
Hart  V.  Cradock,  6  L.  J.,  Ch.  358  ;  1  Jur.  735. 

The  true  meaning  of  the  Statute  of  Limitations, 
as  applied  to  titles  to  land  is,  that  the  party 
shoula  have  twenty  years,  during  which  it  should 
be  open  to  him  to  proceed  to  assort  his  title. 
Bond  V.  Hopkins,  1  Sch.  &  Lef.  413. 

Though  the  Statute  of  Limitations  does  not 
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apply  in  tenns  to  proceedings  in  equity,  yet  such 
proceedings  are  affected  by  analogy  to  the  statute ; 
so  that,  In  general,  if  a  party  be  guilty  of  such 
laches  in  pursuing  his  equitable  title  as  would  bar 
him  at  law  he  shall  be  barred  in  equity.  But 
equity  will  remove  the  legal  bar  proceeding  from 
lapse  of  time,  as  it  would  any  other  legal  advan- 
tage, if  sought  to  be  used  unconscientiously.  lb. 
See  Hovenden  v.  Annesley;  Foley  v.  Hill;  Krutx 
V.  Oye;  and  Hodle  v.  Healey,  cols.  75,  76. 

Speoiflo  Performaaoe.] — The  Statute  of  Limi- 
tations cannot  be  pleaded  to  a  suit  for  specific 
performance.  Tatmash  v.  Mv^leston^  4  L.  J. 
(0.8.)  Ch.  200. 

If  tbei'e  has  been  such  a  lapse  of  time,  that 
the  court,  proceeding  upon  a  rule  adopted  by 
:anulogy  to  the  Statute  of  Limitations,  would 
refuse  to  enforce  specific  performance ;  these 
•circumstances,  if  not  disclosed  in  the  bill  so  as 
to  enable  the  defendant  to  demur,  ought  to  be 
■stated  in  the  plea ;  and  the  court  for  the  purpose 
of  applying  its  own  rule,  will  advert  to  the  statute, 
though  not  pleaded.    lb. 

Contract  for  fatnre  Porohaao.] — Semble,  that 
the  statute  would  not  apply  to  the  case  of  a 
•contract  to  repurchase  an  estate  in  twenty-five 
years,  or  at  any  time  during  the  life  of  another. 
Alderson  v.  White,  2  De  G.  &  J.  97 ;  4  Jur.  (N.S.) 
126  ;  6  W.  R.  242. 

Outstanding  Termi.] — The  Statute  of  Limita- 
tions may  be  pleaded  m  bar  to  a  bill  to  prevent 
t  he  setting  up  outstanding  terms.  Jermy  y.  Best, 
1  Sim.  373. 

Statnto  ban  Poor  of  Pariih,  or  Attomey- 
Oeneral  ining  for  them.]  — The  3  &  4  WiU.  4, 
c.  27,  8.  1,  extends  the  word  person  to  a  class  of 
persons  as  well  as  to  individuals.  The  poor  of  a 
parish  are  a  class  of  persons  within  the  meaning 
of  that  section.  Magdalen  College^  Oxford  v. 
AU.'Oen.,  6  H.  L.  Cas.  189 ;  26  L.  J.,  Ch.  620 ; 
3  Jur.  (N.S.)  675.  Varying  S.  C,  nom.  Att.-  Ocn. 
V.  Magdalen  College,  Oxford,  18  Beav.  223 ;  23 
L.  J.,  Ch.  844  ;  18  Jur.  363. 

Where  the  attorney-general,  having  no  inde- 
pendent rights  of  his  own,  stands  only  in  the 
same  situation  as  those  who  are  entitled  to  the 
benefit  of  a  charity,  if  they  are  barred  by  lapse 
of  time,  he  is  equally  barred.    lb. 

Charitable  Tmsts.]  —  See  CommUnoners  of 
Charitable  Donations  y.  Wybrants,  coL  200. 

Statnte  not  applicable  to  Land  in  Jamaica.] — 

By  will,  in  1810,  B.  demised  to  trustees  his  estate 
in  Jamaica  to  hold  to  the  use  that  H.  should,  out 
of  the  rents  and  profits,  receive  for  life  an  annuity 
payable  quarterly  for  her  separate  use,  with 
powers  of  distress  and  entry  and  perception  of 
the  rents  and  profits,  and  after  her  decease  to 
the  use  that  the  trustees  should  pay  the  annuity 
unto  her  children,'  as  she  should  appoint,  for 
their  lives.  B.  gave  other  annuities  out  of  the 
rents  and  profits  of  the  estate,  and  gave  the  estate 
to  the  use  of  his  son  for  life,  with  remainders 
over.  The  last  payment  on  account  of  H.^s 
annuity  was  in  1842.  H.  died  in  1853.  She 
made  an  appointment,  and  arrears  were  due  to 
her  and  her  appointees.  The  estate  was  for  some 
years  a  waste,  and  no  rents  and  profits  were 
received  till  1870,  and  when  received  they  were 
paid    into  court : — Held,  that    the   Statute  of 


Limitations,  3  &  4  Will.  4,  c.  27,  did  not  a 
to  Jamaica,  and  that  the  legal  personal  n 
sentative  of  H.  was  entitled  to  be  paid 
arrears  due  to  her.  Pitt  v.  Daere  (JLord^ 
L.  J.,  Ch.  796  ;  3  Ch.  D.  295  ;  24  W.  R.  943.' 

PoBsessery  Law  of  Jamaica.] — Effect  of 
Statute  of  Limitations,  on  possessory  la^ 
Jamaica  (beyond  the  Statutes  of  Limitatio 
this  country),  barring  not  merely  the 
remedy,  but  any  suit,  claim,  or  demand ; 
verting  seven  years'  possession  Into  a  posi 
absolute  title.  No  exception  in  tavou 
absentees ;  not  being  within  th  exce] 
expressed,  as  there  was  no  such  exception  o 
the  Statutes  of  Limitation  in  this  country ; 
expressly  given  by  statute  4  Anne,  c.  16,  t 
The  exception  in  the  law  of  Jamaica  relatii 
trustees,  means  actual  not  constructive  ti 
The  exception  as  to  tenants  for  life  not  applic 
where  they  could  convey  the  fee  under  a  p 
of  sale.  Beckford  v.  Wade,  17  Yes.  87 
R.  R.  20. 

Sight  to  dig  for  Stone  in  Isle  of  Man  nol 
by  Hon-nser.] — ^Non-user  for  twenty-one  ; 
does  not  deprive  the  tenants  or  farmers  oi 
Isle  of  Man  of  the  right  to  dig  for  and 
limestone  and  other  stones  in  the  quarry 
tenant,  provided  the  stones,  &c.,  are  for  th 
of  the  party  obtaining  them,  or  to  be  emp] 
by  him  for  the  improvement  of  his  own  or  n 
hour's  estate.  By  the  supplemental  Act  of  S< 
ment  (6th  June,  1704),  a  discretionary  povi 
vested  in  the  governor  to  allow  the  exerci 
this  right.  Chrittian  v.  Gibson,  3  Moore,  P.  C 

IL  APPLICATION  OF  THE  STATUTEJ 
PARTICULAR  PERSONS. 

1.  LA17DL0RD  AND  TENANT. 

a.  Ghenerally. 

By  3  &  4  Will.  4,  c.  27,  s.  35,  tfie  receipt  oj 
is  to  be  deemed  to  be  the  receipt  of  profits, 
s.  9,  where  a  yearly  rent  amounting  to  2 
reserved  by  a  lease  in  tvriiing,  statute  rujts  ag 
landlord  from  time  of  first  payment  of  rt 
any  person  wrongfully  claiming. 

Section  retrospectiye.] — ^A.,  in  1776,  dei 
lands  for  sixty-one  years.  Upon  his  deat 
1786,  the  defendant's  father,  and  snbsequ 
the  defendant,  received  the  rent  under  the 
until  its  expiration  in  1837.  An  ejectmen 
brought  in  1837,  after  the  expiration  of  the : 
by  the  plaintiff  claiming  under  the  will : — 
that  the  9th  section  was  retrospective,  and 
the  action  would  be  barred  by  lapse  of 
under  that  section,  but  was  saved  bv  s.  15.  J 
Angell  v.  Angell,  9  Q.  B.  328 ;  1*5  L.  J., 
193  ;  10  Jur.  705. 

Bent  reserved  bnt  not  paid.] — Semble, 
the  provisions  of  the  9th  section  are  appli 
to  the  case  when  rent  is  resei-ved,  and  nc 
paid,  but  not  to  a  case  when  no  rent  is  rese 
Jones,  Ex  parte,  4  Y.  &  C.  466. 

«*  Person  Wrongfully  Claiming  " — ^Who  \ 
A  person  claiming  without  any  real  title, 
entitled  to  land  is  a  person  virrongfuUy  clai 
within  the  meaning  of  3  &:  4  WiU.  4,'c.  27, 
and  that  section  applies,  although  the  claim 
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be  pat  forward  under  a  mistake,  and  without 
anj  improper  intention  to  deprive  others  of 
their  property.  Williams  v.  Pott,  40  L.  J,,  Ch. 
775  ;  L  R.  12  Eq.  140. 

SerriOM  in  Lien  of  Bent.] — In  ejectment  for 
two  cottages  by  churchwardens  and  overseers,  it 
appeared  that  the  defendant  had  within  twenty 
years  swept  the  church  and  tolled  the  church 
ijell : — Held,  that  the  sweeping  of  the  church 
and  toUing  of  the  church  bell  were  services  for 
which  a  distress  might  be  made,  and  that  the 
action  was,  therefore,  brought  within  the  time 
limited  by  3  &  4  Will.  4,  c.  27,  s.  8.  Doe  d. 
£d>iey  t.  Benttam,  7  Q.  B.  976  ;  14  L.  J.,  Q.  B. 
S42  ;  9  Jur.  662. 

Where  the  overseers  of  a  township  claimed 
lands  which  they  had  allowed  a  poor  inhabitant 
to  occapy  rent  free,  he  keeping  up  a  grindstone 
upon  the  land  for  the  convenience  of  the  parish, 
the  enjoyment  of  this  privilege,  by  the 
parishioners,  for  upwards  of  twenty  years,  whilst 
the  lands  were  occupied  by  persons  paying  no 
rent,  does  not  defeat  the  title  of  such  persons 
under  3  &  4  Will  4,  c.  27.  Doe  d.  Jtobijuon  v. 
Jliftde,  2  M.  &  Bob.  441. 

Payment  mnet  be  of  Sent  ai  inoh.] — Where  a 
person  makes  a  payment  expressly  or  impliedly 
on  account  of  something  else  than  the  rent  of  land 
of  which  he  is  tenant,  such  a  payment  is  not  a 
payment  of  rent  within  the  8  &  4  Will.  4,  c.  27, 
B.  8 ;  and  under  such  circumstances  a  defence 
founded  on  that  statute  is  a  complete  bar. 
Att.'Gen,  ▼.  Stephens,  6  De  G.  M.  &  G.  Ill ;  25 
L.  J.,  Ch.  888  ;  2  Jur.  (K.8.)  51  ;  4  W.  JR.  191. 

Statute  does  not  mn  againat  Bight  of  Land- 
lord during  Tenanoj.] — So  long  as  the  relation 
of  landlord  and  tenant  subsists,  the  right  of  the 
laQdl«trfo~i'en1rTs  not  barred  by  nonpayment, 
Except t  that  under  the  ^&  4  Will.  4,c.  27,  s.  42,  the 
amount  to  be  recovered  is  Jimited  to  six  years. 
Arckbold  v.  Scully,  9  H.  L^  Cas.  360 ;  7  Jur. 
(N.S.)  1169;  5  L.  T.  160. 

Bent  of  Mine  paid  in  Specie.] — ^Whcre  the 
rents  of  mines  are  reserved  by  means  of  payment 
of  produce  in  specie,  the  profits  will  be  con- 
sidereil  as  accruing  to  the  lessor  at  the  time  of 
receiving  such  produce,  and  not  at  the  time  of  the 
sale  of  it ;  and,  therefore,  the  statute  vnll  run 
fit)m  the  time  of  sach  receipt,  and  not  from  the 
time  of  such  sale.  Denys  v.  ahttckburghf  4  Y.  &  C. 
42. 

Oeeupation  after  Attornment  to  Claimant, 
not  OMupation  of  Claimant.] — E.  being  in 
oocupation  of  land  attorned  to  L.,  who  claimed 
the  fee,  and  had  entered  in  the  name  of  taking 
possession.  '  The  land  was  copyhold.  After  the 
attornment,  L.  was  not  admitted,  nor  did  he 
receive  rent,  nor  occupy,  nor  in  any  way  interfere 
with  the  land,  the  fee  in  which  was  several  times 
sold,  with  proper  formalities,  in  the  copyhold 
court  within  the  twenty  years  following  : — Held, 
that  L.  was  absolutely  barred  from  bringing 
ejectment  at  the  end  of  twenty  years,  though  E. 
continued  in  occupation  till  within  twenty  years 
of  the  ejectment  being  brought.  Doe  d.  Linsey 
T.  Mtcards,  5  A.  &  £.  95 ;  6  N.  &  M.  633 ;  5 
L.  J.,  K.  B.  238. 

Poateition  under  Agreement  for  a  Lease — 
When  Time  begins  to  run   against  Owner— 


Implied  Trust.] — ^Where  a  person  is  in  posses- 
sion of  land  under  an  agreement  by  which,  on 
the  performance  of  certain  conditions,  the  owner 
has  undertaken  to  grant  him  a  lease,  his  legal 
position  is  that  of  a  tenant  at  will ;  but  though 
no  lease  be  in  fact  granted,  yet  inasmuch  as 
ejectment  proceedings  on  the  part  of  the  owner 
could  be  successfully  met  by  a  claim  on  the  part 
of  the  occupier  for  specific  performance  of  the- 
agreement,  the  owner  has  no  effective  right  to- 
recover  possession  until  the  end  of  the  term  for 
which  the  lease  was  agreed  to  be  granted.  The 
Statute  of  Limitations,  therefore,  does  not  begin 
to  run  against  the  owner  so  as  to  bar  his  right  to- 
recover  possession  until  after  the  term  has- 
expired.  Warren  v.  Afurray,  64  L.  J.,  Q.  B.  42  ; 
[1894]  2  Q.  B.  648 ;  9  R.  793 ;  71  L.  T.  458 ; 
43  W.  R.  3— C.  A. 

Per  Kay,  L.J. :  The  proviso  in  s.  7  of  the 
Real  Property  Limitation  Act,  1883,  applies  to 
implied  as  well  as  express  trusts,  and  an  intended 
lessee  under  an  agreement  such  as  above  described 
is  a  cestui  que  trust,  so  as  to  be  deprived  of  the- 
benefit  of  the  earlier  part  of  the  section.    lb. 

Poueif ion  under  Informal  Demise  by  Orer- 

■eers.] — In  1824,  B.  was  let  into  possession  of  a 
cottage  under  an  agreement  purporting  to  be  a 
demise  by  the  churchwardens  and  overseers  of 
the  poor  of  a  parish,  at  the  rent  of  Is,  6d,  per 
week,  B.  to  quit  on  one  month's  notice  being 
given.  This  agreement  was  signed  only  by  ou^- 
of  the  overseers.  The  churchwardens  did  not 
sign,  nor  was  there  any  evidence  to  shew  that 
they  had  assented  to  the  agreement.  B.  never 
paid  any  rent  or  made  any  acknowledgment.  B. 
afterwards  sold  the  premises  to  the  defendant : — 
Held,  in  an  ejectment,  brought  after  twenty 
years,  by  the  churchwardens  and  overseers  for- 
the  time  being,  against  the  defendant,  that  as  the 
agreement  did  not  pass  an  interest  it  did  not 
amount  to  a  lease  in  writing  within  the  3  &  4 
Will.  4,  c.  27,  s.  8,  and  that  consequently  the- 
claim  of  the  churchwardens  and  overseers  was 
barred  by  twenty  years'  adverse  possession.  D<te 
d.  Lawdell  v.  Goioer,  17  Q.  B.  589 ;  21  L.  J., 
Q.  B.  67  ;  16  Jur.  100. 

Encroacliment  by  Tenant.] — In  1829,  W.  leased 
land  to  the  defendant  for  twenty-one  years. 
The  defendant  applied  to  W.  for  leave  to  take  in 
a  piece  of  ground  adjoining,  but  W.  declined  to- 
give  such  leave,  stating  that  other  persons,  to 
whom  he  had  sold  adjoining  houses,  had  a  right 
of  way  over  it.  The  defendant  notwithstanding, 
inclosed  and  occupied  it  for  twenty  years,  with- 
out payment  of  rent  or  acknowledgment  of  title  : 
— Held,  that  the  piece  of  ground  could  not  be 
considered  as  having  been  occupied  by  the 
defendant  as  part  of  the  demised  premises  in 
respect  of  which  rent  was  paid,  and  thei'efore  an 
action  by  W.  was  barred  by  3  &  4  Will.  4,  c.  27, 
ss.  2,  3.  Doe  d.  Badeley  v.  Massey,  17  Q.  B. 
373  ;  20  L.  J.,  Q.  B.  434  ;  15  Jur.  1031. 

The  lessee  pf  premisesforatermof  ninety-nine- 
years,  dependent  on  four  lives,  inclosed,  with  the 
assent  of  the  lessor  given  by  word  of  mouth,  a 

{)iece  of  adjoining  waste  which  belonged  to  the 
essor  as  lord  of  the  manor,  on  the  understanding 
that  the  piece  so  inclosed  should  be  treated  as  if 
comprised  in  the  lease.  Upon  the  determination 
of  the  lease,  which  was  more  than  twenty-one  years 
from  the  date  of  the  enclosure,  the  reversioners 
brought  an  ejectment  to  recover  the  land  so- 
incl(»ed  from  the  tenant : — Held,  that  the  assent 
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of  the  landlord  to  the  inclosure  of  the  additional 

Eiece  of  land  did  not  create  such  a  tenancy  of  the 
ind  80  as  to  bring  the  case  within  3  &  4  WilL  4, 
c.  27,  8.  7f  or  prevent  snch  incloeure  from  being 
an  encroachment  within  the  ordinary  rule  of 
law  that  an  encroachment  made  by  a  tenant 
must  be  taken  to  be  made  for  the  benefit  of  the 
landlord,  and  treated  as  part  of  the  demised 

E remises  ;  and  that  consequently  the  Statute  of 
limitations  did  not  begin  to  run  till  the  determi- 
nation of  the  lease,  and  the  reversioners  were 
entitled  to  recover  the  land.  Whitmoiv  v. 
Humphries,  41  L.  J.,  C.  P.  43  ;  L.  K.  7  C.  P.  1 ; 
25  L.  T.  496  ;  20  W.  R.  79. 

One  who  occupies  as  his  own  land  belonging  to 
another,  and  before  the  expiration  of  twenty 
years  becomes  tenant  to  the  latter  of  land 
adjacent  to  the  plot  so  occupied,  does  not  thereby 
change  the  character  of  his  possession,  but  can, 
whilst  he  remains  tenant,  acquire,  as  against  his 
landlord,  a  prescriptive  title  to  the  hind  first 
occupied  by  him.  Dixon  v.  Baty^  L.  B.  1  Ex. 
259  ;  12  Jur.  (N.8.)  1024 ;  14  W.  R.  836. 

Whether  Doetrine  thitt  Eneroaehnients  by 
Tenant  enure  to  Beneflt  of  Landlord  applies  to 
Copyhold!.]— See  Att.-Oen.  v.  Tomlinej  col.  302. 

Yearly  Tenant  oeaeing  to  oocnpy  or  pay 
Bent.] — See  Leigh  v.  HiomtoTi,  coL  161. 

Statute  need  not  be  Pleaded  specially  in 
Beplerin.] — See  De  Beauvoir  v.  Otoen,  coL  331. 

b.  Ziewiees  for  Liives. 

Snb-Lease  for  other  Lives — Bub-Lessee  holding 
over  after  Expiration  of  Bnb-Lease  —  Statute 
does  not  run  against  Beversioner  in  Fee  until 
Expiration  of  Head  Lease.] — C,  the  owner  in 
fee  and  predecessor  in  title  of  the  plaintifb,  in 
1805  granted  a  freehold  lease  of  land  for  three 
lives.  The  lessees  in  1807  sub-demised  part  of 
the  land  for  a  term  determinable  on  the  dropping 
of  the  last  of  the  three  lives,  which  occurred  in 
1874.  The  lessees  in  1832  surrendered  their 
lease,  and  on  the  next  day  took  a  new  lease  for 
lives,  the  last  of  which  dropped  in  1891.  This 
lease  was  by  common  law  demise,  and  bore  an 
indorsement  of  livery  of  seisin.  The  defendant, 
claiming  through  the  sub-lessees,  had  been,  since 
1874,  when  the  sub-lease  expired,  in  actual 
possession  of  the  lands  comprised  therein  without 
title.  In  an  action  to  recover  possession : — 
Held,  that  the  lease  of  1832,  being  a  valid  lease 
by  virtue  of  4  Geo.  2,  c.  28,  s.  6,  operated  to  pass 
an  estate  to  the  lessees ;  and  thieref  ore  the  plai^- 
tiSa'  reversionary  estate  did  not  become  an 
estate  in  possession  within  the  meaning  of  the 
Heal  Property  Limitation  Act,  1874,  until  1891, 
when  the  last  life  in  the  lease  dropped ;  and 
therefore  that  the  plaintiffs*  right  to  recover  was 
not  barred  under  that  act.  The  expression 
"  interesse  termini "  is  never  used  with 
regard  to  a  freehold  lease,  to  which  it  has  no 
Application.  EccUHoHical  CommU*ianers  v. 
Bouje  (5  App.  Cas.  736)  distinguished.  JScclesi- 
.Mttical  Coinmignoners  v.  Treemer,  62  L.  J.,  Ch. 
119  ;  [1893]  1  Ch.  166 ;  3  B.  136  ;  68  L.  T.  11 ; 
41  W.  R.  166. 

Possession  of  Person  claiming  under  Lease 
for  Uves,  after  Grant  of  Second  Lease.] — ^Where 
A  lease  for  years,  determinable  on  lives,  was 
granted  in  1732,  and  in  1784  the  same  lessor 


granted  a  similar  lease  of  the  same  premis 
another  lessee,  who  always  afterwards  paid : 
and  another  person  who  was  in  possession  a 
granting  of  the  second  lease  claimed  t 
entitled  to  the  estate,  on  the  ground  that  o 
the  lives  in  the  first  lease  was  in  existence 
continued  to  hold  it  until  his  death  in  181 
Held,  that  he  had  no  adverse  possession  to 
him  the  freehold.  Rex  v.  Axbridffe,  4  N. 
477;2A.&E.520;1H.&W.74;4L.J.,M.< 

Heir  of  Lessee  for  Lives  also  Heir  to  B 
sioner— Adverse  Possession  during  Lease — ^I 
of  Entry  on  Determination  of  Lease  barre 

See  Doe  d.  Sail  v.  MouUdaU^  coL  179. 

o.  LieBaeea  for  Tears. 

Possession  under  void  Lease  of  Charity  La 

— ^An  eleemosynary  corporation  is  withii 
meaning  and  operation  of  13  Eliz.  c.  10. 
lease  of  land  belonging  to  such  a  corpon 
not  in  conformity  with  the  provisions  ol 
3rd  section  of  that  statute,  is  therefore  absol 
void.  The  governors  of  Magdalen  Ho5 
(created  a  corporation,  for  certain  chari 
purposes,  by  the  9  Geo.  3,  c.  31)  made,  in 
a  lease  of  certain  land  of  the  hospital  for  ni 
nine  years,  at  the  rent  of  "  one  pepperooi 
lawfully  demanded)."  The  only  covenant 
the  part  of  the  lessee,  were  to  indemnify 
governors  from  all  taxes,  &c.,  during  the 
and  to  surrender  the  premises  at  its  end,  ai 
the  part  of  the  governors,  for  quiet  enjoyi 
No  act  had  been  done  until  now  to  avoit 
lease,  or  to  interfere  with  the  pei^sons  ho 
the  land.  In  July,  1876,  the  governors  bn 
an  action  in  chancery  to  recover  possessic 
the  land  thus  leased  : — Held,  that  the  lease 
absolutely  void  within  the  provisions  of 
statute  13  Eliz.  c.  10.  That  consequently 
right  of  the  governors  to  re-enter  on  the 
existed  from  the  moment  of  the  execution  c 
lease,  and  that  right  not  having  been  song 
be  enforced  till  now,  was  barred  by  the  St 
of  Limitations  (3  &  4  WilL  4,  c.  27),  s.  2, 
daXen  ffusjfital  v.  XnottSy  4  App.  Cas.  324 
L.  J.,  Ch.  579 ;  40  L.  T.  466  ;  27  W.  R. 
Reversing  46  L.  J..  Ch.  149 ;  5  Ch.  D.  171 
L.  T.  189  ;  25  W.  R.  181. 

Per  Lord  Selborne :  If  any  rent,  hov 
small,  had  been  reserved,  and  received,  it  v 
have  created  the  legal  relation  of  a  tenancy 
year  to  year,  and  the  Statute  of  Limita 
could  not  have  run.    lb. 

By  a  lease  to  six  persons  described  as  tmi 
a  building  used  as  a  dissenting  chapel,  th 
not  80  described,  and  reserving  to  the  less 
right  of  access  to  their  pews  therein,  wasdei 
for  ninety-nine  years,  with  a  covenant 
renewal,  at  the  yearly  rent  of  1*."  The 
was  not  enrolled.  New  trustees  of  the  cl 
had  been  appointed  under  the  provisions  ( 
&  14  Vict.  c.  28.  Shortly  before  the  expin 
of  the  term  the  trustees  served  the  revers: 
with  a  notice  for  renewal.  At  that  time  no 
had  been  paid  for  above  twenty  years,  but 
of  the  arrears  were  then  paid  to  and  acce 
by  the  reversioner.  The  reversioner  refuse 
renew  the  lease.  Five  years  afterward 
brought  an  action  against  the  trustees  to  re( 
possession  of  the  building : — Held,  that 
plaintifiTs  right  of  action  was  not  extingui 
under  s.  34  of  the  Statute  of  Limitations  Q 
Will.  4,  c.  27).    Bunting  v.  Sargent^  49  L.  J, 
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109 ;  13  Ch.  D.  330 ;  41  L.  T.  643 ;  28  W.  K. 
123. 

Semble,  if  the  lease  had  contained  a  power  for 
the  trustees  to  sell  the  chapel  and  apply  the 
money  to  other  purposes,  it  would  still  have  been 
a  grant  for  charitable  purposes  within  the  mean- 
ing of  the  Mortmain  Act.    lb. 

Wlitn  litote  in  BeytniinL  baeomas  in  Poi- 
MHiaii— Simtnddr  by  Operation  of  Law.  ] — Sects. 

3  and  6  of  the  Statute  of  Limitations  (3  &  4  Will.  4, 
c  27)  enact  that  the  right  to  bring  an  action  to 
reoover  any  land  shall  be  shewed  to  have  first 
accrued  with  respect  to  estates  or  interests  in 
jreYcrsion,  **  at  the  time  when  such  estate  or  interest 
became  an  estate  or  interest  in  possession." 
Dnring  the  continuance  of  a  lease  for  years  the 
reversioner  in  fee  granted  a  new  lease  of  the 
premises  for  years  to  his  tenant: — Held,  that, 
although  the  finit  lease  became  surrendered  by 
operation  of  law  on  the  granting  of  the  second, 
the  reTersioner^s  estate  did  not  thereby  become 
an  "  estate  in  possession  "  within  the  meaning  of 
as.  3  and  5,  and  therefore  that  time  did  not 
be|>:in  to  mn  against  him  under  the  act.  Cbrpui 
CkriMi  College^  Oxford  v.  Sogers^  49  L.  J.,  Ex. 

4  ;  44  J.  P.  216— G.  A.  Distinguished  in  Eoele^ 
MoMieal  CommiMtianers  v.  iZocoe,  infra. 


Bentwal  of  Lease  during  Xnoroaohment] 


— ^An  allotment  under  an  Indosure  Act  (de- 
scribed  as  137  A.),  was  made  in  respect  of  premises 
held  by  a  person  under  lease  from  a  dean,  the 
property  leased  being  that  of  the  dean  in  right 
of  his  deanery.  By  the  29th  section  of  3  &  4 
WilL  4,  a  27,  a  dean  could  recover  possession  of 
SQch  land  within  the  term  of  sixty  years  from 
the  time  when  the  right  of  action  first  accrued. 
By  the  3  &  4  Vict.  c.  113,  deanery  lands,  after 
the  death  of  any  dean  then  in  possession,  passed 
to  the  Ecclesiastical  Commissioners ;  and  the 
57th  section  of  that  statute  declared  that  **  the 
Ecclesiastical  Commissioners  shall  for  the  pur- 
pose of  enforcing  payment  of  all  profits  and 
emoluments  to  be  paid  to  them,  and  of  obtaining 
poesession  of  all  lands,  tithes,  or  other  heredita- 
ments Tested  in  or  accruing  to  them  as  aforesaid, 
and  of  reoovering  the  rents  and  profits  thereof, 
have  and  enjoy  all  rights,  powers,  and  remedies 
at  law  and  in  equity  which  belonged,  or  belong, 
or  would  belong,  or  have  belonged  to  the  holder 
of  the  deanery,  &c.,  in  respect  of  which  such 
profits  and  emoluments,  Jcc.,  respectively  are,  by 
or  under  the  provisions  of  this  act,  to  be  paid  or 
accrue  and  to  be  vested  in  the  said  commis- 
sioners.** Benewals  of  the  original  leases  Md 
been  made,  but  the  allotment  1 37  A.  was  never 
referred  to  in  them.  It  had  been  in  1921  pur- 
chased from  the  representatives  of  the  original 
allottee,  the  title  of  the  dean  to  it  had  never 
been  asserted,  and  it  was,  in  that  way,  held 
adveraely  to  him.  The  dean  died  in  1854,  and 
Che  commissioners  then  came  into  possession, 
under  the  statute,  of  the  property  of  the  deanery. 
In  1877,  the  commissioners  brought  an  action  to 
recover  the  allotment: — Held,  first,  that  the 
right  (rf  action  to  recover  the  land  accrued  at  the 
surrender  of  the  lease  current  when  the  allotment 
was  made.  Ecolesiagtical  OnnmUtioners  v. 
Mmoe,  49  L.  J.,  Q.  B.  771 ;  5  App.  Cas.  736  ;  43 
L.  T.  353 ;  29  W.  R.  169 ;  45  J.  P.  86— H.  L. 
<E.) 

Held,  secondly  (dissentiente  Lord  Blackburn), 
that  under  the  words  of  the  57th  section  the 
commissioners  had  the  same  time  within  which 


to  enforce  their  claim  to  the  property  that  the 
dean  would  have  had  under  the  29th  section  of 
3  &  4  Wia  4,  c.  27.  There  was  a  legal  continuity 
between  the  rights,  powers,  and  remedies  of  the 
dean,  and  those  of  the  commissioners.  His  right 
of  action  was  transferred  to  them  by  statute, 
and  was  not  barred  by  the  mere  &ct  of  the 
transfer.    Ih, 

Per  Lord  Blackburn :  There  are  no  words  in 
the  57th  section  of  3  4c  4  Vict.  c.  113,  which,  as 
to  time,  render  the  29th  section  of  the  3^4 
Will.  4,  c.  27,  applicable  to  the  commissioners. 
Ih. 

Sale  of  Premises  in  Fee  by  Lessee  in  Posses- 

sion  withont  paying  Bent.] — Where  a  party 
interested  in  a  long  term,  having  been  in  posses- 
sion above  twenty  years  without  having  paid 
any  rent,  sold  the  premises  in  fee : — Held,  that 
the  reversioner  was  barred.  JoneSy  Ex  parte, 
St.  Philip' ft  Bridge  Co,,  In  re,  4  Y.  &  Coll.  466. 

Semble,  that  the  provisions  of  the  9th  section 
of  statute  3  &  4  WilL  4,  c.  27,  are  applicable  to 
the  case  where  rent  is  reserved  and  no  rent  paid, 
but  not  to  a  case  where  no  rent  is  reserved.    Ih 

Payment  of  Bent  by  Snb-LsiMe  to  Htad  Land- 
lord.]—From  1782  to  1839,  persons  claiming 
under  a  sub-lease  paid  their  rent  directly  to  the 
head  landlord.  The  persons  claiming  under  the 
head  lease  of  1782  neither  received  nor  paid  any 
rent,  nor  was  their  title  acknowledged  by  the 
head  landlord,  save  that  in  1833  they  were  served 
by  him  with  an  ejectment  for  nonpayment  of 
rent.  Quaere,  was  their  title  barred  by  the 
Statute  of  Limitations.  Drew  v.  Norbury  (Lord), 
3  Jo.  &  Lat.  267  ;  9  Ir.  Eq.  R.  171,  524. 

Payment  of  Bent  by  Tenant  to  Third  Person, 
whether  Adyerse  to  Beversionor.] — When  the 
plaintiff  in  ejectment  purohased  the  reversion 
subject  to  a  lease  for  years,  at  the  rent  of  4Z., 
and  to  an  annuity  of  4Z.,  and  the  tenant  in 
possession  under  the  lease  paid  the  sum  of  4Z. 
yearly  for  upwards  of  twenty  years  to  the  annui- 
tant, until  his  death,  in  1830  ;  and,  subsequently, 
to  his  widow : — Held,  that  it  was  for  the  jury  to 
consider  in  what  character  the  tenant  made  such 
annual  payment,  and  if  as  agent  for  his  landloid, 
the  possession  was  not  adverse;  and  the  right 
of  the  person  entitled  to  the  reversion  was  not 
b^ired  by  3  &  4  Will.  4,  c.  27.  Doe  d.  Mswman  v. 
ijhdeUl,  5  Jur.  170. 

Booeipt  of  Bent  by  Stranger  to  Lease.] — See 
Doe  d.  AngeU  v.  Angell,  ooL  152. 

Lessee  paying  no  Bent.]  —  When  a  lessor 
permits  his  lessee,  during  the  continuance  of  the 
lease,  to  pay  no  rent  either  to  himself  or  any 
other  person  for  twenty  years,  the  lessor  is  not 
then  barred  by  3  &  4  Will.  4,  c.  27,  s.  2,  from 
recovering  the  premises  in  ejectment.  l*he  case 
falls  within  the  latter  branch  of  s.  3,  which,  in 
the  case  of  an  estate  or  an  interest  in  reversion, 
provides  that  the  right  of  action  shall  be  deemed 
to  have  first  accrued  when  it  became  an  estate 
or  interest  in  possession.  The  lessor,  therefore, 
may  recover  in  ejectment  at  any  time  within 
twenty  years  after  the  lease  has  expired.  Doe  d. 
Davy  V.  Oxenden,  7  M.  &  W.  131 ;  1  H.  &  W.  4  ; 
10  L.  J.,  Ex.  6  ;  4  Jur.  1016. 

Nonpayment  of  rent  reserved  on  a  lease, 
though  for  upwards  of  twenty  years,  shall  not 
bar  the  lessor  from  recovering  possession  at  the 
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expiration  of  the  term.     Sanders  v,  Annesley 
QLord),  2  Sch.  &  Lef.  106. 

Statute  only  mm  during  Lease  if  Be&t 


paid  to  one  wrongftilly  elaiming  the  Berenion.] 

— ^Where  property  is  tinder  lease,  adverse  pos- 
session runs  against  the  reversioner  from  the 
expiration  of  the  lease,  or  from  the  time  when 
the  tenant  pays  rent  to  one  claiming  wrongfully 
to  be  entitled  in  immediate  reversion.  Chad' 
wick  V.  Broadwood,  3  Beav.  308,  530 ;  10  L.  J., 
Ch.  242 ;  5  Jur.  359.  And  see  Scott  v.  Broad- 
wood,  2  CoU.  447  ;  16  L.  J.,  Ch.  257  ;  10  Jur.  214. 
A  bill  of  discovery  in  aid  of  an  ejectment,  filed 
in  1840,  stated  that,  in  1776,  A.  B.  being  seised 
in  fee.  granted  leases  of  the  property,  which 
expired  in  1825,  and  that  the  plaintiff,  as  heir 
of  A.  B.,  was  now  entitled  to  the  property,  for 
the  recovery  of  which  he  ^'as  about  to  bring  an 
action  of  ejectment.  The  defendant  pleaded  the 
Statute  of  Limitations  (3  &  4  Will.  4,  c.  2p,  and 
averred  that  the  plaintiff  had  not  been  in  pos- 
session or  received  rents  for  more  than  twenty 
years  before  the  bill  was  filed,  that  the  defendant 
had  entered  into  possession,  as  purchaser  in  fee 
simple,  in  1819,  and  had  ever  since  remained  in 
])eaceable  possession  as  tenant  in  fee: — Held, 
that  this  plea  could  not,  in  law,  be  sustained, 
for,  there  being  no  allegation  that  the  rent  had 
been  paid  to  any  one  wrongfully  claiming  to  be 
entitled  in  reversion  immediate  expectant  on  the 
determination  of  the  lease,  the  plaintiff's  right 
did  not  accnie  until  the  expiration  of  the  lease 
in  1825,  or  within  twenty  years  fi'om  the  filing 
ofthebilL    Ih. 

Snb-Lease  for  whole  Term— Bight  to  Bent  firom 
Snb-Leiiee  not  lost  by  nonpayment  for  twenty 
years,  though  no  Beyersion.l — S.,  a  lessee  of 
premises  for  125  years  from  the  25th  of  March, 
1782,  by  a  lease,  dated  the  21st  of  July,  1787, 
and  which  contained  clauses  of  distress  and 
re-entry,  demised  the  same  to  H.  for  120  years 
from  the  25th  of  March  last  past.  Twenty-two 
years'  arrears  of  rent  accrued  due  to  the  repre- 
sentatives of  the  lessor  in  the  last-mentioned 
lea8c  : — Held,  that  although  S.  had  no  reversion 
expectant  on  the  determination  of  the  lease  of 
the  21st  of  July,  1787,  yet  that  the  rent  reserved 
by  the  lease  was  a  conventional  rent,  and  that 
therefore,  the  right  of  the  representatives  of  S. 
to  the  rent  during  the  residue  of  the  term  was 
not  barred  by  the  3  &  4  Will.  4,  c.  27,  s.  2. 
Turner,  In  re,  11  Ir.  Ch.  R.  304. 

Payment  to  Person  wrongftQly  elaiming  to 
be  entitled.] — The  reversion  upon  a  lease  was 
severed  by  a  conveyance  to  the  plaintiff,  in  1872, 
of  a  small  part  of  the  land  out  of  which  the  rent 
issued.  The  rent  was  never  legally  apportioned ; 
no  rent  was  ever  paid  to  the  plaintiff  in  respect 
of  his  part  of  the  reversion  ;  but  the  whole  rent 
continued  to  be  paid,  as  before,  by  the  defendant, 
the  lessee,  to  H.,  the  owner  of  the  other  part  of 
the  reversion,  until  August,  1875,  when  H.  con- 
veyed his  part  of  the  reversion  to  the  defendant. 
The  lease  expired  at  Michaelmas,  1891 : — Held, 
that  the  payment  of  the  whole  rent  to  H.  was 
not  a  payment  to  "  some  person  wrongfully 
claiming  to  be  entitled  to"  plaintiff's  part  of 
the  land  within  the  meaning  of  s.  9  of  the  act 
of  3  &  4  Will.  4,  c.  27 ;  and  that,  therefore,  time 
had  not  begim  to  run  against  the  plaintiff.  Lay- 
htmrn  v.  Gridlci/,  61  L.  J.,  Ch.  352 ;  40  W.  R. 
474. 


A  person  claiming,  without  any  real  I 
to  be  entitled  to  limd  is  a  person  wrongl 
claiming  within  the  meaning  of  3  &  4  W£ 
c.  27,  8.  9 ;  and  that  section  applies,  altlu 
the  claim  may  be  put  forward  under  a  mist 
and  without  any  improper  intention  to  de^ 
others  of  their  property.  Willianu  v.  Pot 
L.  J.,  Ch,  775  ;  L.  R.  12  Bq.  149. 

By  a  marriage  settlement  of  1802  free 
property  was  conveyed  to  trustees  to  the 
of  T.  H.  for  life,  remainder,  subject  to  a  join 
to  C.  H.,  the  Intended  wife  of  T.  H.,  for  the 
of  the  children  of  the  marriage  as  T.  H.  sh 
appoint,  and  in  default  of  appointment  equ 
and  a  power  to  lease  for  any  term  whatever 
given  to  T.  H.  and  C.  H.  In  1805,  a  lease 
sixty-one  years  was  made  by  T.  H.  and  G. 
reserving  the  rent  to  them,  their  heirs  or  assl 
T.  H.  died  in  1815,  and  the  rent,  which  exce 
the  jointure,  was  received  by  C.  H.  from 
time  until  her  death  in  1854  ;  and  afterward 
one  of  the  children  of  the  marriage,  who  obta 
a  fee-farm  grant  to  himself,  and  sold  the  prop 
to  the  defendant  in  1860 : — ^Held,  that  the  rec 
of  the  rent  by  C.  H.  was  not  a  wrongful  rec 
of  it  within  the  3  &  4  Will.  4,  c.  27,  s.  9, 
that  time  did  not  begin  to  run  against 
children  until  her  death  in  1854.  Shat 
Kei{fhron,  Ir.  R.  3  Eq.  574. 

Covenant  to  Bepair— Premises  Bamt~< 
tinning  Breaeh.] — ^In  1832,  an  equitable  tei 
for  life  made  a  lease  containing  a  covenan 
keep  the  demised  premises  in  repair,  and,  i 
the  determination  of  the  lease  by  the  deat] 
the  lessor,  the  lessee  and  his  devisee  oontii 
in  possession,  and  paid  rent  to  the  remain 
man,  without  any  fresh  express  agreement. 
1855,  the  remainderman  assigned  the  rever 
to  a  purchaser,  who,  in  the  following  j 
demised  the  premises  to  the  remainderman 
a  term  still  unexpired.  The  premises  were  bi 
in  1859,  and  no  change  of  tenancy  had  ts 
place  up  to  the  death  of  the  devisee  in  187] 
Held,  first,  that  the  assets  of  the  devisee  y 
liable,  under  the  covenant,  to  the  expens 
rebuilding  the  premises,  and  that  the  8ta 
of  Limitations  did  not  apply.  Mornntg\ 
Alleyne,  Ir.  R.  7  Eq.  487. 

Held,  secondly,  that  the  title  of  the  remain 
man  being  merely  equitable,  could  not  be  r< 
on  as  a  bar  to  his  claim.    Ih. 

Sqnitable  Assignee  of  Leaseholds.]  — 
liability  of  an  equitable  assignee  of  leasehol 
that  of  simple  contract,  and  the  Statute  of  L 
tations  limits  his  liability  to  six  years  after 
cause  of  suit.    Sanders  ▼.  Benson,  4  Beav.  31 

Possession  for  Statutory  Period  of  Lease 
Premises,  paying  Bent  to  Lessor  but  witi 
Assignment  from  Lessee,  does  not  my 
Liability  on  Covenants.]  —  See  Tiehborn* 
Weir,  col.  149. 

Person  in  Possession  nnder  Agreement  i 
Lease— Statute  does  not  mn  against  Ownei 
Bxpiration  of  proposed  Term.] — See  Warn 
Murray,  coL  154. 

Inolosnre  by  Lessee  with  Assent  of  Lessoi 
See  Whitmore  v.  Humphries,  col.  155. 

Grant  of  Lease  determining  Tenaney  at ' 
gives  no  Bight  of  Entry.] — See  Hogan  v.  H 
coL  162. 
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OMupation  of  Load  with  3ight  in  Xqnity  to 
<inftiid  Loam  fbr  Tows,  Oooupatioa  af  Cestui 
qvo  Tnift.1 — See  Ihummond  t.  Sant,  coL  182. 

OoBiiM  oa  Troft  to  foevre  Anaiu^— Time 
doM  not  mn  dnzing  Tenn.1 — See  Bermingham^ 
In  re,  ooL  190. 

DomiM  \j  Way  of  Xortgage.] — See  Hemming 
T.  Blantan,  ooL  217. 

Title  by  Advene  PosiOiiion  after  Expiration 
«f  lierm — Owner  within  Lande  Claoeee  Aet.] — 
Bee  Metropolitan  Street  Improvemeitt  Act,  In  re. 
Chamberlain^  Ex  parte,  cot  243. 


in  Poeeeiiion  of  Bnrfaoe  in  Poeeession 
«f  Minee,  if  not  resenred.] — See  Keyse  y.  Powell, 
OOL254. 

Aeti  done  hy,  oannot  haye  JtSwi  of  Adyeree 
Poaseation.]  —  See  Cholm&ndeUy  ▼.  Clinton, 
ooL2o8. 

Aetion  ibr  Speeiiie  Perfbrmanee  of  Agreement 
to  aoeept  Leaae— Answer  by  Defendant  in  Pos- 
•easion  nnder  Agreement— Acknowledgment  of 
Ktle.}— See  Goode  v.  Job,  coL  299. 

errant  of  Tithe  by  Beetor  in  Lease  to  Eim~ 
Sent  net  paid  bnt.  Tithe  reoeiyed.]— See  Moed. 
PeUatt  v.  Ferrars,  col.  804. 

d.  Tearly  Tenants. 

By  3&  4  WilL  4,  c.  27,8.  8,  in  the  caee  qf  verbal 
yearly  or  other  tenanoiee,  time  rwM  against  the 
landlord  at  the  end  of  the  firtt  year  or  other 
period,  or  from  the  hut  receipt  of  rent  after  that 
time. 

Seetion  BetrospeetiTe.1 — ^The  8th  section  has 
a  retrospectiTe  effect,  and  applies  to  a  tenancy 
from  year  to  year,  created  previously  to  the 
passing  of  the  act.  Doe  d.  Jukee  y.  Sunvner,  14 
M.  ac  W.  39  ;  14  L.  J.,  Ex.  337  ;  9  Jar.  413. 

Premises  TTnooonpied.l — ^The  statute  is  a  good 
defence  to  an  action  by  alandlord  for  rent  against 
one  who  had  oncet  b€»en  his  tenant  from  year  to 
year,  bnt  who  had  not  within  the  last  six  years 
occupied  the  premiBes,  paid  rent,  or  done  any  act 
from  whidi  a  tenancy  could  be  inferred,  although 

*  the  tenancy  had  not  been  determined  by  a  notice 
to  quit.    Leigh  y.  Thornton,  1  B.  &  Aid.  625  ;  19 

.B.  K.  407.  And  see  Hughes  y.  Thcmae,  13  Bast, 
474. 

Time  runs  from  last  Payment] — ^A.  let  land 
to  B.  by  parol  from  year  to  year,  resenring  rent 
payable  in  Maroh  and  KoYember.  The  last 
payment  of  rent  was  in  1846 ;  rent  again  became 
due  in  Kovember,  but  was  not  paid.  A.  died  in 
December  of  the  same  year,  and  B.  retained 
possession.  In  ejectment  by  A.'s  heir: — ^^feld, 
that  the  time  under  3  &  4  Will.  4,  c.  27,  ran  from 
the  last  payment  of  rent,  and  not  from  the  death 
of  A.,  as  the  case  fell  within  s.  8,  and  not  within 
8.  8.    Bainet  y.  Lumley,  16  W.  B.  674. 

Parol  Syidenee  to  Proye.] — ^In  ejectment 

by  a  landlord  to  recoyer  land  held  under  a 
tenancy  from  year  to  year,  a  statement  made 
by  the  tenant  in  1835  (since  deceased),  when 
speaking  to  an  agent  of  the  landlord  about  the 
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property,  "  I  have  no  property  in  W.  but  what 
I  hold  of  Lord  S.,  for  which  I  pay  100/.  a  year," 
is  eyidence  of  payment  of  rent  for  the  land  at 
that  time,  under  3  ac  4  WilL  4,  c  27,  s.  8,  so  as  to 

Ereyent  an  adyerse  right  running  against  the 
indloid  from  the  period  of  the  determination 
of  the  first  year  of  such  tenancy.  Doe  d.  Spenoer 
iEarV)  V.  Beckett,  4  Q.  B.  601 ;  12  L.  J.,  Q.  B.  236 ; 

7  Jut.  632. 

nonpayment  of  Bent  by.]— See  Hawksbee  y. 
Hawlubet,  col.  257. 

Paying  Bent  to  Agent  nnder  Belief  that  He 
is  Agent  of  Owner.]— See  McAuHjfe  v.  FUz- 
elmoMf,  coL  260. 

e.  Tenants  at  WilL 

By  8  &  4  Will,  4,  c.  27,  e.  7,  time  rune  in  favour 
of  a  tenant  at  wUl  at  the  expiration  of  a  ye*"* 
or  from  any  earlier  determination  of  the  teruincy, 

Seot.  7  not  Betrospectiye.]— Under  3  &  4  WilL  4, 
c  27,  s.  7,  no  title  accrues  to  a  party  who  is  tenant 
at  will,  and  holds  without  interruption  for  twenty 
years  after  the  expiration  of  the  first  year,  but 
who  hasquitted  possession  before  the  act  oassed. 
Doe  d.  ThompHon  y.  Thompeon,  2  N.  &  P.  656  ; 
6  A.  &  E.  721 ;  W.  W.  &  D.  236  ;  6  L.  J.,  K.  B. 
167. 

Sect.  7  is  not  retrospectiYC,  and  applies  only 
to  tenancies  at  will,  created  after  the  passing 
of  the  act,  or,  at  most,  to  such  tenancies  at  will 
as  existed  when  it  passed.  Doe  d.  Fhane  y.  Page, 
5  Q.  B.  767  ;  D.  &  M.  601  ;  13  L.  J.,  Q.  B.  153  ; 

8  Jur.  999. 

A  tenancy  at  will,  commencing  in  1824,  and 
determined  in  1831,  is  no  bar,  under  ss.  2  and  7, 
to  an  ejectment  commenced  in  1847.  Doe  d« 
Birmingham  Canal  Co,  y.  Bold,  11  Q.  B.  127  ; 
13  Jut.  871. 

Determination  of  Tenancy.] — ^A.  in  1817  let  B. 
iuto  possession  of  a  farm  as  tenant  at  will,  and 
in  1827  A.  entered  upon  the  land  without  B.*s 
consent,  and  cut  and  carried  away  stone  there- 
from : — Held,  that  this  entry  amounted  to  a 
determination  of  the  estate  at  wilL  Turner  y. 
Doe  d.  Bennett,  9  M.  &  W.  643 ;  11  L.  J.,  Ex. 
463— Ex.  Ch. 

It  is  only  on  the  determination  of  a  tenancy  at 
will  that  there  is  such  a  yested  right  of  entry  as 
is  contemplated  by  3  &  4  Will.  4,  c.  27,  s.  2.    lb. 

The  granting  a  lease  to  a  third  person  by  the 
lessor  of  a  tenant  at  will,  though  it  determines 
the  tenancy  at  will  as  against  the  lessor,  does 
not  giye  him  such  a  right  of  entry  as  is  contem- 
plated by  8  and  4  WilL  4,  c.  27,  s.  2.  Hogam,  y. 
Hand,  14  Moore,  P.  0.  310 ;  4  L.  T.  465 ;  9 
W.  B.  673. 

Tenancy  at  WiU  determined'  by  Death  of 
Landlord — ^Heir  beyond  Seas  had  Thirty  Years 
to  Enter.]— /&.  post,  coL  246. 

Determination  of  Tenancy  by  Entry— Hew 
Tenancy.] — See  Locke  y.  Mattheios,  coL  271. 

Possession  by  Husband  in  Bight  of  Wife.]— 
D.  permitted  the  defendant,  and  his  wife,  the 
daughter  of  D.,  to  be  in  the  occupation  of  premises 
without  paying  rent  for  more  than  thirty  years, 
and  they  were  so  in  the  occupation  in  1833.  D. 
died  in  1837,  haying  deyised  the  premises  to  the 
defendant's  wife  for  life,  and  after  her  death  to 
the  plaintiff.    By  his  will  an  annuity  was  giyen 
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to  the  defendant's  wife,  which  the  defendant 
received  regularly.  The  ejectment  was  brought 
upon  the  death  of  the  wife  in  1844  : — Held,  first, 
that,  aBsuming  that  the  defendant  was  tenant  at 
will  to  D.,  the  right  of  D.  was  barred  by  s.  7,  and 
not  saved  by  s.  16  of  3  &  4  Will.  4,  c.  27.  Doe  d. 
Dayman  v.  MiHtre,  9  Q.  B.  555 ;  15  L.  J.,  Q.  B. 
324  ;  10  Jur.  815. 

Held,  secondly,  that  defendant  was  not  pre- 
cluded from  insisting  on  the  statute,  either  by 
the  receipt  of  the  annuity  under  the  will,  or  by 
the  estate  for  life  which  the  testator  professed 
to  give  to  his  wife.    Ih, 

Ooenpation  by  Step&tlLer  of  Heir— Oooaiional 
Besidenee  of,  and  Mortgage  ezeented  by,  Heir.  ] — 
On  the  death  of  the  owner  in  fee  of  a  dwelling- 
house  intestate,  his  widow  and  son,  a  minor, 
resided  in  it  till  her  marriage  with  the  defendant 
in  1798,  after  which  the  defendant  held  and 
occupied  the  premises  in  his  own  name.  C,  the 
son,  continuea  to  reside  there  till  1805,  when  he 
left  the  premises,  but  between  that  year  and  1841 
he  resided  there  occasionally,  two  or  three  weeks 
at  a  time,  with  the  defendant  and  his  wife.  In 
1842,  the  defendant  having  applied  to  the  plaintiff 
for  an  advance  of  money  upon  a  mortgage  of  the 
premises,  in  an  interview  with  the  solicitor  of  the 

Elaintiff,  produced  the  title-deeds,  and,  upon  its 
eing  stated  that  C.  was  heir-at-law,  and  was  the 
proper  party  to  grant  a  mortgage,  he  said  that 
G.  would  execute  the  mortgage,  and  on  a  sub- 
sequent day  he  brought  C,  who  executed  the 
mortgage  deed  in  his  presence,  whereupon  he 
received  the  mortgage-money.  In  ejectment : — 
Held,  that  the  defendant  was  tenant  at  will  to 
C. ;  that  he  had  not  acquired  an  estate  by  virtue 
of  3  &  4  Will.  4,  c.  27 ;  and  that  the  plaintiff, 
claiming  through  C,  was  entitled  to  recover. 
Doe  d.  Groves  v.  Groves,  10  Q.  B.  486  ;  16  L.  J., 
Q.  B.  297  ;  11  Jur.  558. 

Oconpation  by— Letting  Land  with  Knowledge 
of  Owner.] — ^A  tenant  at  will  without  interrup- 
tion for  more  than  twenty  years,  during  which 
period  he  has  let  and  transferred  portions  of  the 
land,  with  the  knowledge,  and  without  the  inter- 
ference of  the  owner  in  fee,  acquires  an  inde- 
feasible title  against  the  owner,  whose  right  of 
entry  after  that  period  is  barred  by  3  &  4  WilL  4, 
c.  27,  ss.  2,  7,  34.  Day  v.  Day,  40  L.  J.,  P.  C. 
35  ;  L.  R.  3  P.  C.  751  ;  24  L.  T.  856 ;  19  W.  R. 
1017. 

In  May,  1842,  a  father  let  his  son  into  posses- 
sion of  land.  The  son  continued  to  occupy  the 
land  as  tenant  at  will  until  1864.  In  1852  the 
son,  with  the  knowledge  of  his  father,  let  portions 
of  the  land  on  weekly  and  yearly  tenancies,  and 
received  rent  for  the  same: — Held,  that  the 
right  of  entry  accrued  at  the  end  of  the  first 
year  from  the  creation  of  the  tenancy,  and  that 
the  right  of  entry  in  the  father  was  barred  by  the 
uninterrupted  occupation  by  the  son  for  twenty 
years.    Ih. 

Son  let  into  PoMOtiion  ai — Continnont  Ooon- 
patlon  by  Bon,  ae  Tenant  at  Will  or  on  Bnfiisr- 
anee,  and  by  Son's  Widow.] — See  Doe  d.  Goody 
y.  Carter^  col.  257, 

Oceupation  by  Consent  of  Lessees— Power  to 
flnblet  expressly  Prohibited.]— In  the  year  1850 
an  act  (13  Vict.  c.  v.)  was  passed  to  enable  com- 
missioners (appointed  by  6  Geo.  4,  c.  cxxix.)  for 
managing  the  affairs  of  Brighton  to  purchase 


the  Pavilion  estate.  By  s.  19  of  the  act 
commissioners  were  expressly  prohibited  I 
letting  or  selling  any  part  of  the  property  t 
so  acquired  by  Uiem  without  the  consent  of 
vestry.  In  1854  the  town  of  Brighton  was  in 
porated,  and  in  1855  the  powers  and  propert 
the  commissioners  under  the  act  of  6  Geo.  4  i 
transferred  to  the  corporation.  Down  to 
vear  1853  the  guardians  of  the  poor  of  Brigl 
had  bad  the  use  of  offices  in  the  town  hall, 
the  7th  of  March  in  that  year  they  removed 
arrangement  with  the  commissioners)  to  build 
which  formed  part  of  the  Pavilion  estate,  in 
adaptation  of  which  to  their  purposes  i 
expended  a  considerable  sum  of  money; 
they  continued  in  the  exclusive  oocupatioi 
their  new  offices,  without  payment  of  rent  or 
acknowledgment  of  title  in  the  oommissionei 
the  corporation,  down  to  the  19th  Noven 
1879,  when  an  action  was  brought  by  the  h 
to  recover  possession  : — Held,  that,  inasmuc 
the  guardians  had  had  the  exclusive  possec 
of  the  offices  for  more  than  twelve  years  (assui 
their  relation  to  the  corporation  to  have  1 
that  of  tenants  at  virill),  the  claim  of  the  coq: 
tion  was  barred  by  the  Statute  of  Limitat 
notwithstanding  the  prohibition  against  lei 
or  selling  without  the  consent  of  the  ve 
contained  in  the  local  act.  Brighton  Oorj, 
tion  V.  BrigMon  Union,  49  L.  J.,  C.  P.  * 
5  C.  P.  D.  368  ;  44  J.  P.  683. 


Possession  under  Agreement  fbr 
anoy  at  Will — Statute  does  not  mn  agi 
Owner  till  End  of  proposed  Term.] — See  Wa 
V,  Murray,  col.  154. 

Cestui  qne  Tmst  not  Tenant  at  Will  of  Tn 
unless  in  aotnal  Ooonpation.]^-See  Mellif 
Leah,  col.  181. 

Payment  of  Interest  by  Mortgagor,  who 
not  had  Possession,  without  Knowledg 
Tenant  at  Will  in  Possession— Statute  only 
against  Mortgagee  firom  sneh  Payment.  ]- 
Doe  d.  Palmer  v.  Eyre,  col.  219. 

After  Mortgage  Debt  paid.  Mortgagor  Te 
at  Will  to  Mortgagee  until  Reoonyeyano 
See  Sands  v.  Thompson,  col.  214. 

« 

Widow  of,  oontinning  in  Possession,  doe 
ooenpy  as  Tenant.] — See  Doe  d.  SUmw)c 
Rock,  col.  228. 

Possession  under  Agreement  to  Pnrchas 
See  Doe  d.  Counsell  v.  Caperton,  col.  228. 

Oecnpation  as  Onests,  not  as  Tenants  at  1 
— See  Peakin  v.  Peakin,  col.  251. 

Dispossession  of— Resumption  of  Posse 
by.] — See  Randall  v.  Stevens,  col.  271. 

Inelosing  Waste  by  Lioenee  of  Lord — ^Idoe 
Tenants  at  WilL] — See  Hodgson  v.  Hoopet 
301. 


2.  Joint  Tenants  and  Tenants  in  Com 

By  3  &  4  WilL  4,  c,  27,  s.  12,  possession  I 
joint  tenant  or  tenant  in  common  of  more 
his  share  shall  not  be  deemed  to  have  bee 
possession  of  tlie  person  entitled. 
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PftititioiL] — A  partition  bj  parol  and  separate 
possession  cannot  be  questioned  after  being  acted 
•on  for  more  than  twenty  years.  Paine  y.  Ryder, 
24  Beay.  151. 

OopaiMa«ii — PoiMfiioii  by  Agreommit  un- 
^ZMUtad.] — Three  females  being  coparceners  in 
tail,  two  of  them  suffered  recoTeries  of  their 
shares,  but  the  third  did  not.  They  all  married, 
and  their  husbands  entered  into  an  agreement 
for  a  partition  by  deed  of  the  lands  held  in 
coparcenary,  but  for  nothing  more.  No  such 
deed  appeared  to  have  been  executed,  but  the 
lajids  had  been  held  according  to  the  agreement 
from  its  date.  An  action  being  broiight  by  the 
heir  in  tail  of  the  parcener  who  did  not  sufier  a 
j«coTery,  within  twenty  years  after  her  death, 
and  before  3  &  4  WilL  4,  c.  27,  to  recover  her 
share,  which  had  been  held  by  the  husband  of 
one  of  the  other  coparceners : — Held,  that  the 
possession  was  under  the  agreement,  and  not 
adverse.  Ihe  d.  milett  v.  MUletty  11  Q.  B. 
1036 ;  17  L.  J.,  Q.  B.  202  ;  12  Jur.  649. 

Held,  also,  that  nothing  could  be  presumed 
beyond  what  was  contemplated  by  the  agree- 
ment, which  provided  for  a  deed,  and  not  for  a 
recovery.    lb, 

DilabiUty  of  One.] — If  an  estate  descends 

to  parceners,  one  of  whom  is  under  a  disability, 
which  continues  more  than  twenty  years,  and 
the  other  does  not  enter  within  twenty  years, 
the  disability  of  the  one  does  not  preserve  the 
title  of  the  other  after  the  twenty  years  elapsed. 
JZ00  d.  Langdon  v.  BowUton,  2  Taunt.  441 ;  11 
B.  R.  640. 

Entry  by  one  Copareener  on  the  Entirety 
4»p«ratiT8  only  as  to  bii  Xoioty.] — See  Doe  d. 
IMnUl  V.  Woodroffe,  col.  172. 

Joint  T«naBto~*  *  More  than  nndiTidod  Share.'*  ] 
— 3  &  4  WilL  4,  c.  27,  s.  12,  applies  not  only  to 
the  case  where  one  of  several  joint  tenants  has 
been  in  possession  of  the  entirety  of  the  whole  of 
the  lands  held  jointly,  but  also  to  the  case  where 
snch  tenant  has  been  in  possession  of  the  entirety 
of  any  portion  of  such  lands ;  and  the  words  "  or 
more  than  his  or  their  undivided  share  or  shares 
of  such  land,"  apply  as  well  to  the  case  where 
one  of  several  joint  tenants  has  been  in  possession 
of  more  than  his  undivided  share  in  any  portion 
of  the  lands  held  jointly,  as  to  the  case  where  he 
has  been  in  possession  of  more  than  his  undivided 
share  in  the  whole  of  such  lands.  Murphy  v. 
Murphy,  15  Jr.  C.  L.  R.  205. 

Creation  of  Joint  Tenaney  by  Wrongful 


PoMOisioB.] — ^A  testator  devised  a  copyhold  in 
1796  to  W.  for  life,  with  remainder  to  her  chil- 
dren as  tenants  in  common,  without  words  of 
limitation.  W.,  who  had  three  children,  let  the 
property  to  her  two  sons,  L.  and  B.,  and  after 
the  death  of  L.  to  his  son  R.  and  B.,  who  occu- 
pied the  estate  together  till  the  death  of  W.  in 
1841.  On  W/s  death  the  property — subject,  as 
to  one  third,  to  B/s  life  estate — belonged  in 
moieties  to  R.  and  X.,  as  the  co-heirs  of  the 
testator.  R.  and  B.  continued  to  occqpy  the 
whole  property  as  owners,  and  farmed  it  at  their 
-equal  expense,  till  the  death  of  B.,  in  1862,  after 
which  it  was  similarly  farmed  by  B.'s  son  and  R. 
till  1869,  when  B/s  son  died.  The  devisee  of 
B.'s  son  afterwards  filed  a  bill  for  a  partition  : — 
Held,  that  R.  and  B.,  as  regarded  that  third 


share,  of  which  their  possession  became  wrongful 
on  the  death  of  W.,  must  be  considered  as  joint 
tenant^ ;  and  that  as  B.  had  died  first,  his 
interest  in  the  estate  had  determined,  and  the 
devisee  of  B.'s  son  had  no  title.  Ward  v.  Ward. 
L.  R.  6  Ch.  789. 

Tenants  in  Common.  ]-^The  statute  operates  to 
make  the  possession  of  tenants  in  common  a 
separate  possession  from  the  time  they  first 
became  tenants  in  common,  and  not  merely 
from  the  time  of  the  passing  of  the  statute.  Doe 
d.  HoU  V.  Horroeke,  1  Car.  k,  K.  566. 

One    out   of  Poisafsion.]— Where  one 


tenant  in  common  has  been  out  of  possession  for 
twenty  years  prior  to  the  passing  of  the  3  &  4 
Will.  4,  c.  27,  he  is  barred  by  ss.  2  and  12  from 
bringing  his  action,  but  might  maintain  it  under 
8. 15,  within  five  years  of  the  passing  of  the  act, 
if  the  other  tenant  in  common  had  not  been  in 
possession  adversely  to  him  at  the  time  of  passing 
the  act.  (Xdley  v.  Doe  d.  Taylerson,  3  P.  &  D. 
689  ;  11  A.  &  E.  1008  ;  9  L.  J.,  Q.  B.  288. 

In  ejectment  by  the  heir  of  T.,  for  two  acres  of 
land,  it  appeared  that  the  father  of  T.,  more  than 
fifty  years  before,  had  devised  four  acres  (com- 
prising the  two  in  question)  to  his  widow  for 
life,  and  then  to  T.  and  his  sister  S.  in  remainder 
in  fee.  For  more  than  twenty  years  T.,  by 
arrangement  between  his  mother  and  S.,  occu- 
pied the  two  acres,  and  devised  them  to  his 
widow  for  life,  and  on  her  death  or  marriage  to 
his  daughter ;  and  then  there  was  a  devise  in 
similar  terms,  on  the  same  event,  to  his  son  the 
heir.  The  daughter  occupied  with  her  husband 
until  her  death,  and  he,  without  giving  any 
notice  as  tenant  in  common,  claimed  to  defend 
the  action  : — ^Held,  that  although  there  was  no 
deed  of  partition,  the  long  occupation  inevitably 
barred  the  title  of  S.  as  tenant  in  common,  under 
3  &  4  WilL  4,  c.  27,  s.  12.  ndball  v.  James, 
29  L.  J.,  Ex.  91. 

By  2  &  3  Will.  4,  c.  27,  actual  possession  by 
enjoyment  of  rents,  &c,  though  not  adverse  in 
the  old  sense,  is  a  bar  in  its^,  and,  therefore, 
four  out  of  five  tenants  in  common  being  in 
exclusive  enjoyment  for  more  than  twenty  years, 
the  fifth  was  barred.  Time  runs  the  moment 
after  an  acknowledgment  of  title.  Burroughs  v. 
APCreight,  1  Jo.  &  Lat.  290  ;  7  Ir.  Eq.  R.  49. 

T.  and  J.  became  entitled  in  possession  to  a 
freehold  as  tenants  in  common  in  1833.  In  1879 
persons  claiming  under  J.  brought  an  action  for 
sale  or  partition.  The  defendant,  who  claimed 
under  T.,  alleged  that  T.  was  in  receipt  of  the 
rents  of  the  entirety  from  1833  to  1864,  without 
accounting,  and  claimed  the  benefit  of  the 
Statute  of  Limitations.  The  parties  entered 
into  admissions  which  stated  that  T.  received  the 
rents  of  the  entirety  from  1833  till  his  death  in 
1877,  and  that  T.  paid  to  the  solicitors  of  J.'s 
mortgagees  a  moiety  of  the  rents  due  in 
November,  1864,  and  continued  to  pay  to  them 
a  moiety  of  the  rents  till  his  death.  The  admis- 
sions did  not  state,  nor  was  there  any  evidence, 
whether  T.  did  or  did  not  account  for  a  moiety 
of  the  rents  before  1864 : — ^Held,  by  the  vice- 
chancellor,  that  the  acknowledgment  by  T.  of 
J.'s  title,  though  after  twenty  years'  adverse 
possession,  excluded  the  operation  of  the  Statute 
of  Limitations,  and  that  the  plainti£te  were 
entitled  to  judgment.  But  held,  oy  the  Court  of 
Appeal,  that  where  a  tenant  in  common  has 
I  gained  by  the  statute  an  adverse  title  to  another 
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share  of  the  property,  no  payment  of  rent  or 
acknowledgment  by  him  can  restore  the  title 
which  has  been  eztineniBhed  by  the  statute : — 
Held,  further,  by  the  Court  of  Appeal,  that  the 
payment  of  a  ipoiety  of  the  rents  to  persons 
niiTimiTig  under  J.  from  1864  to  1877  raised  a 
presumption  that  a  similar  payment  was  made 
previously,  and  that  as  the  admissions  did  not 
negatiye  this  inference  the  defence  on  the 
Statute  of  Limitations  could  not  be  supported. 
Sanders  y.  Sanders,  61  L.  J.,  Ch.  276  ;  19  Ch.  D. 
373  ;  45  L.  T.  637  ;  30  W.  R.  280— C.  A.  Affirm- 
ing, on  different  grounds,  60  L.  J.,  Gh.  367  ;  44 
L.  T.  171 ;  29  W.  R.  418. 

Agreement  to  pay  OoeupatioB  Bent.] — 

Two  being  tenants  in  common,  one  entered  into 
possession  in  1827,  with  the  consent  of  the  other, 
upon  an  understanding  that  he  should  pay  an 
occupation  rent  when  called  upon  to  do  so.  The 
tenant  in  possession  died  in  1839.  The  surriyor 
claimed  six  years*  rent : — ^Held,  that  the  claim 
must .  be  allowed,  and  that  4  Anne,  c.  16,  was 
not  repealed  by  3  3c  4  Will.  4,  c.  27.  Henderson 
T.  Eason,  15  Sim.  303  ;  15  L.  J.,  Ch.  457 ;  10 
Jnr.  821.    S.  C,^  on  appeal,  2  Ph.  308. 

Time  does  not  ran  against  a  Mortgagor  when 
the  Mortgagee  is  in  Possession  as  a  Tenant  in 
Common.] — See  Wynne  y.  Sty  an,  coL  211. 

Bight  of  Inftint  to  undiyided  Share  not  barred 
by  Possession  of  Purchaser  with  Votioe.] — See 
Young  y.  Harris,  col.  246. 

On  Death  of  Father,  one  Son  acting  as  sole 
Owner  of  Equity  of  Bedemption  —  Possession 
not  adverse  to  other  Son.] — See  Scott  y.  Knox, 
col.  264. 

Acknowledgment  by  one  of  two  Trustees  who 
are  Joint  Mortgagees  will  not  keep  alive  Equity 
of  Bedemption.]  —  See  Richardson  y.  Younge, 
col.  290. 

3.  Tenaitts  fob  Life. 

See  also  B,  II.  6,  post  (col.  174). 

Waste  by.]— A  tenant  for  life  having  com- 
mitted waste  during  the  infancy  of  his  eldest 
son,  the  first  tenant  in  tail  in  remainder,  who 
came  of  age  ten  years  after,  and  who,  although 
cognisant  of  the  waste,  did  not  institute  the  suit 
until  nearly  thirty  years  after,  and  two  years 
after  his  father's  death  : — ^Held,  not  barred  by 
the  lapse  of  time.  Leeds  (^Duke)  v.  Amherst 
iLord),  14  Sim.  357  :  15  L.  J.,  Ch.  351.  Affirmed, 
2  Ph.  117;  10  Jur.  956. 

If  a  tenant  for  life  has  rendered  accounts  to 
the  remainderman  of  timber  cut  by  him,  within 
a  period  of  six  years  before  a  bill  is  filed  against 
him  for  account  of  such  timber  and  value  thereof. 
Statute  of  Limitations  cannot  be  pleaded  to  bill. 
Hony  v.  Hony,  1  Sim.  &,  S.  568 ;  24  R.  R.  235. 
And  see  Alderman  v.  Banrnster,  4  L.  J.  (o.s.) 
Ch.  126. 

.  Real  estate  was  devised  to  A.  for  life,  with 
remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  first  and  other  sons 
.of  A.  in  tail  male,  with  remainder  to  B.,  C.  and 
D.,  and  their  first  and  other  sons  in  a  similar 
way,  with  remainder  to  the  testator's  right  heirs, 
with  liberty  to  any  tenant  for  life  for  the  time 
being  to  fell  and  convert  timber  for  the  purpose 
of  repairs.    A.  enjoyed  the  estate  as  tenant  for 


life,  the  ultimate  remainder  in  fee  being  inve 
in  him,  down  to  his  death  in  1859.  B.  eujc 
the  estate  in  the.  same  way  down  to  his  deaf 
1864.  C.  then  entered  into  possession.  A. 
B.  had  each  cut  timber  and  sold  it,  but 
expended  money  in  repairs.  In  1869  C.  fil< 
bill  to  make  their  estates  respectively  aoo 
for  such  timber.  The  court  refused  an  aooi 
against  A«'s  representative :  first,  because 
had  expended  more  than  he  hjEtd  receii 
secondly,  because  the  claim  was  barred  by 
Statute  of  Limitations.  An  account  of  what 
been  received  and  paid  by  B.  during  his  life 
directed.  Birch-Wolfe  v.  Birch,  39  L.  J., 
345 ;  L.  R.  9  Eq.  683 ;  23  L.  T.  216  ;  18  VV.  R. 

A.,  being  equitable  tenant  for  life  of  I 
impeachable  for  waste,  and  B.  equitable  fce] 
in  tail  in  remainder  after  certain  interve 
contingent  equitable  estates  of  inheritance  w 
did  not  take  effect,  acts  of  waste  were  oommi 
by  A«  in  cutting  down  ornamental  and  c 
timber.  In  an  action  by  B.  for  an  acooui 
the  waste :  plea,  that  the  alleged  acts  of  v 
were  committed  more  than  six  years  b< 
action  brought: — ^Held,  on  demurrer,  a  i 
defence.    Simpson  v.  Simpson,  3  L.  R.,  Ir.  3 

A  tenant  for  life  was  executrix  of  a  preoe 
tenant  for  life,  both  being  impeachable  for  w 
and  both  having  oonmiittea  waste  by  cut 
timber  : — ^Held,  that  the  Statute  of  Lhnita^ 
began  to  run  against  the  remaindermen  ii 
from  the  time  when  the  timber  was  cut,  anc 
from  the  time  of  the  death  of  the  tenant  for 
Higginbotham  v.  Hawkins,  41  L.  J.,  Ch. 
L.  R.  7  Ch.  676  ;  27  L.  T.  328  ;  20  W.  R.  95 

Held,  that  though  an  injunction  and 
account  were  grant^  against  the  existing  te 
for  life,  yet  as  no  injunction  could  be  gra 
against  the  preceding  tenant  for  Uf e,  no  aoc 
could  be  granted  against  her  executrix  for  t 
committed  by  the  preceding  tenant  for  life. 

Statute  niBi  from  Tortions  Aet.]- 

Seagram  v.  Knight^  coL  17. 

Possession  under  Devise  by— Bight  of  B 
sioner  barred.]— Where  a  copyhold  estate 
granted  to  A.  for  her  own  life  and  the  life  < 
with  a  grant  of  the  reversion  to  C.  for  < 
lives,  and  A.  devised  the  estate  to  B.,  who 
possession  for  more  than  twenty  years : — ] 
that  C.'s  right  of  possession  attached  on 
death  of  A.,  and  as  no  claim  had  been  i 
within   twenty  years,    an   ejectment    for 

S remises  was  barred  by  the  statute.    Dt 
%ster  V.  Scott,  7  D.  &  R.  190  ;  4  B.  &  0. 
4  L.  J.  CO.S.)  K.  B.  39. 

Assignee  ol]  —Adverse  possession  of  the  e 
able  assignee  of  a  tenant  for  life  does  not 
mence  as  against  the  trustee  of  the  estati 
the  death  of  the  tenant  for  life.    Fauss 
Carpenter,  2  Dow  k.  CI.  232. 

Payment  of  Interest  by,  an  Aeknowledg 
binding  Bemainderman.] — See  Eoddam  v. 
ley,  coL  282  ;  JHbh  v.  Walker,  col.  221  ;  Holl 
head.  In  re^  coL  134. 

Possessory  Law  of  Jamaica — Bxeeption  i 

Tenants  for  Life.] — See  Beekford  v.  Wade 
152. 

With  Bemainder  in  Tail,  creating  a  Basi 
— ^When  Time  begins  to  run  against  Bevenlo 
—See  Mills  v.  Capel,  col.  172. 


169 


LIMITATIONS  (STATUTES  OF)— Partictdar  Persons. 


170 


**ltttnut  in  PoMMsioii *'  — Settlement  of 
Wlft't  Propertj  on  her  dnring  joint  Lirea — 
JKtfw  Bttato  tsr  life  by  Implieation  on  Hns- 
baad'e  Death— Btatnte  only  runs  in  Paronr  of 
Tktuteee  on  Death  ofHuaband— Trnstee  Aet ,  1888, 
'M,  8,  tnb-e.  1  (b).] — See  3fara  t.  Browne^  coL  45. 

Settlement  npon  Isene  of  Marriage  by  Perton 
not  in  Poisetiion— Statnte  nuu  against  Ime 
from  Time  Bottler  entitled  to  PoMeeeion.] — See 
JStackpoole  v.  Stachpoole^  coL  179. 

Corenant  to  settle  Stock  on  Covenantor  lor 
XifB  with  Semainden  orer — Time  runs  against 
Samaindermen  from  Date  of  Covenant.] — See 
Sjnekemell  t.  Sathavi^  coL  199. 

miappropriation  by—Claim  of  Bemainder- 
nun,  who  is  also  Tnistee,  after  Death  of  Tenant 
ibr  Life,  not  barred.]— See  Butler  v.  Carter, 
col.  202. 

Vonpayment  by,  of  Interest  on  Mortgage — 
Btatnte  does  not  mn  against  Mortgagee  in 
TsTonr  of Semaindermen.]— See  Wrixony,  Vise, 
coL  206. 

Von-Beeeipt  by,  of  Interest  on  Mortgage— 
"When  Bemainderman  barred.] — See  Beurcroft  t. 
JiMrphy,  coL  218. 

Possession  of  Mortgagee,  who  has  purchased 
the  Equitable  Estate  for  Life,  not  adverse  to 
Remaindermen.] — See  Hyde  y.  Ballatoayj  and 
Raffety  v.  King,  coL  210. 

Mortgage  of  Eeversion — Covenant  to  pay 
Frindpal  on  Death  of  Tenant  for  Life-^Statnte 
Tons  from  then.] — See  Turner's  Eitate,  In  re^ 
Turner  v.  Spencer,  coL  222. 

Hnsband  of,  holding  over  after  her  Death.]— 
See  Doe  d.  Parker  y.  Chegory,  col.  258. 


not  bound  to  dispossess  on 
ForfBiture  by.]  —  See  Lewie  v.  Rcee,  coL  263  ; 
and  Attley  y.  Eeeex,  coL  269. 

Liable  to  account  fbr  more  than  Six  Tears* 
Interest  on  Charge.] — See  Stciekhouee  v.  Barn- 
j^im,  coL  281. 

Paying  off  Charge  on  Estate— Statute  does 
AOt  run  against  Charge  vested  in.] — See  Burrell 
V.  Egremont,  coL  278. 

Hot  paying  Interest  on  Incumbrances — Claim 
4Rf  Bemaindermen  against  Estate  of,  when 
Aeeming.]-^-See  Kir  wan  v.  Kennedy,  col.  279. 

Statute  does  not  run  against  Bemainder- 


I's  Claim,  when  Fund  in  Court.]— See  ^(w/in 
V.  Sheppardy  col.  328. 

Contingent  Interest  in  Land  devised  to  Wife 
In  Li&,  Bemainder  to  Son  subject  to  Charge — 
Statute  begins  to  run  against  Charge  on  Death 
«f  Wifo,  though  Contingency  not  happen^.]— 
See  Otoen,  In  re,  coL  280. 

Admission  by,  of  Payment  of  Interest  on 
Jb»rtgage,  not  binding  on  Bemainderman.] — 
See  Oregeon  v.  ffindley,  col.  283.  Ct  Fits- 
enaurice  In  re,  col.  283. 


Payment  of  Interest  by,  after  Charge  on  Land 
barred,  not  binding  on  Bemainderman.] — See 
Becker  y.  Delacour,  col.  283. 

Acknowledgment  of  Judgment  Debt  by  Debtor 
binding  on  Tenant  for  Life  of  his  settled  Estates.] 
— See  Virwent  y.  WUliiigton,  coL  285. 

Fraudulent  Sales  by.] — See  BandouY,  Becker^ 
ooL  309. 

Claim  on  the  Estate  by,  in  respect  of  Paid 
Bonds.]— See  Morley  v.  Morley,  col.  319. 

Liability  of  Mortgagee  of,  in  Possession,  to 
account  to  Bemainderman.]— See  Hickman  y. 
Uptail,  col.  324. 

4.  Tenants  in  Tail* 

By  8  &  4  Will.  4,  c.  27,  s.  21,  when  a  tenant 
in  tail  ie  barred  by  tlie  etatute,  any  person, 
whose  right  he  might  hate  barred,  is  alstf 
barred. 

By  8.  22,  wJten  a  tenant  in  tail  dies  before  he 
is  barred,  any  person,  whose  right  lt£  miglvt  have 
barred,  will  be  barred  at  the  time  at  which  he 
would  hate  been,  if  he  had  lited. 

By  B.  6  of  37  &  38  Vict.  c.  57  (replacing  s.  23 
of  abote  act),  when  a  tenant  in  tail  makes  an 
assurance  which  does  not  operate  to  bar  the 
estates  in  remainder,  such  estates  sJuill  be  barred 
twelte  years  after  the  time  wlien  such  tenant  or 
his  successor  in  tail  toould,  by  executing  such  an 
assurance,  have  barred  such  estates, 

Betrospective  Effect— Disabilities.]— The  2l8t 
and  22nd  sections  of  3  &  4  Will.  4,  c.  27,  are 
retrospectiye.  GoodaU  y.  Skerratt,  3  Drew.  216 ; 
3  Eq.  B.  295 ;  24  L.  J.,  Ch.  323 ;  1  Jur.  (N.S.) 
57  ;  3  W.  B.  152. 

If  the  statute  has  begun  to  run  against  a 
tenant  in  tail,  it  will  continue  to  run  against 
the  remainderman,  though  he  may  be  under 
disabilities.    lb. 

The  title  of  the  plaintiff,  against  which  a 
recovery  was  set  up,  accrued  in  1837  ;  the  plain- 
tiff brought  ejectment  in  1852,  but  was  forced 
to  abandon  it,  and  to  proceed  in  equity.  He 
filed  his  bill  in  1855 : — Held,  that  he  was  not 
barred  of  his  title  to  relief  by  lapse  of  time ; 
and  in  particular  that  the  23rd  section  of  the 
3  &  4  WilL  4,  c.  27,  did  not  apply.  Penny  v. 
AlUn,  7  De  a.  M.  a:  G.  409. 


of  Issue.] — Sect.  23  applies  only  to 
assurances  by  the  tenant  in  tail  which  are  effec- 
tual to  bar  the  issue  in  tail .  lb,  S.P.,  Morgan  v. 
Morgan,  coL  171. 

In  ejectment,  the  plaintiff  proved  that  A. 
being  sefsed  in  fee  of  the  land  in  question, 
devised  it  to  the  father  of  the  plaintiff  in  tail 
general,  and  died  in  1799 ;  the  plaintiffs  father 
received  the  rents  and  profits  from  1799  to  1807, 
at  which  time  he  was  succeeded  by  a  person  of 
whom  the  defendant  obtained  possession  :-^ 
Held,  that  under  3  &  4  Will.  4,  c.  27,  s.  21,  since 
the  tenant  in  tail  was  barred,  the  issue  in  tail 
was  ^Iso  barred.  Austin  v.  Llewellyn,  9  Ex. 
276  ;  2  C.  L.  B.  409  ;  23  L.  J.,  Ex.  11. 

An  estate  tail  having  been  discontinued  by  a 
feoffment  made  by  the  tenant  in  tail  more  than 
twenty  years  before  his  death  :-^Held,  that  the 
issue  in  tail  might  bftng  his  writ  of  formedon 
at  any  time  within  twenty  years  next  after  sudi 
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death,  the  period  of  limitation  prescribed  by 
3  3c  4  WilL  4,  c.  27,  not  running  against  him 
daring  the  life  of  the  tenant  in  taiL  Cannon  v. 
Bimingtonj  12  0.  B.  1 ;  21  L.  J.,  C.  P.  137. 
Affirmed,  12  C.  B.  18 ;  22  L.  J.,  C.  P.  153 ; 
1  W.  R.  291— Ex.  Ch. 


Conyejance  by  Deed  not  Inrolled.l— A 


tenant  in  tail  in  1847  conyeyed  his  lands  by 
deed  not  inrolled,  and  possession  was  enjoyed 
for  more  than  twenty  years  under  that  deed  ; — 
Held,  that  his  issue  in  tail  was  not  barred  by 
3  Ac  4  Will  4,  c.  27,  s.  23,  and  that  he  was 
entitled  to  have  the  property  deliTered  up  to 
him  with  an  account  of  rents  from  the  filing  of 
the  bill.  Morgan  v.  Morgan,  39  L.  J..  Ch. 
493  ;  L.  R.  10  Eq.  99 ;  22  L.  T.  695  ;  18  W.  B. 
744. 

Infiuit.] — The  plaintiffs   mother   was 

tenant  in  tail  by  descent  of  certain  property 
which  was  entailed  by  the  will  of  a  testator  who 
died  in  January,  1811,  and  she  became  entitled 
to  the  possession  of  the  property  on  the  death  of 
R.  W.,  which  took  place  in  NoTcmber,  1871,  at 
which  time  the  plaintiffs  mother  was  under  no 
disability  either  of  coverture  or  infancy.  She 
married  in  1875,  and  died  in  1882,  without  ever 
having  acquired  possession  of  the  property. 
Upon  her  death  the  plaintiff  became  entitled  to 
possession  as  her  issue  in  tail,  and  in  1889  he 
commenced  an  action  to  enforce  his  right  to 
such  possession.  The  point  of  law  raised  by  the 
pleadings  in  the  action  was  set  down  for  hearing 
Defore  the  trial,  the  question  being  whether  the 
plaintiff  not  having  claimed,  or  taken  possession 
until  after  the  expiration  of  twelve  years  from 
November,  1871,  and  who  was  an  in&nt  on  his 
mother*B  death,  and  also  at  the  date  of  the 
action,  was  entitled  to  the  benefit  of  his  infancy 
to  prevent  the  Statute  of  Limitations  from 
running : — Held,  that  as  the  plaintiff  claimed 
through  his  mother  as  a  tenant  in  tail,  the  right 
to  possession  first  accrued  to  her ;  that,  as  there 
baa  been  no  possession  by  either  of  them  for 
twelve  years,  the  statute  applied;  and  that, 
therefore,  the  plaintiff  was  not  now  entitled  to 
claim  the  property.  Murray  y.  Watkint,  62 
L.  T,  796. 

Before   Statute.] —The   twenty   years 

within  which  a  formedon  in  the  descender  must 
have  been  brought  under  21  Jac.  1,  c.  16,  s.  1, 
began  to  run  when  the  title  descended  to  the 
first  heir  in  tail ;  and  there  was  no  distinction 
between  the  heir  of  a  tenant  in  fee  taking  by 
descent  and  the  heir  of  a  tenant  in  tail.  ToUon 
Y.  Kaye,  3  Br.  Ac  B.  217  ;  6  Moore,  542  ;  23  R.  R. 
615.  S.  a,  6  Man.  &;  G.  536  ;  7  Scott  (N.R.) 
222. 

A  tenant  in  tail  died,  leaving  issue  in  tail,  a 
granddaughter,  a  feme  covert ;  the  grand- 
daughter died  coTert,  leaying  issue  in  tail  two 
sons,  infants ;  the  elder  attained  the  age  of 
twenty-one  and  died,  the  younger  attaint  his 
age  of  twenty-one,  and  fourteen  years  after  sued 
out  a  writ  of  formedon  in  the  descender : — ^Held, 
that  he  was  barred  by  21  Jac.  1,  c.  16,  s.  1.  Cot^ 
terell  v.  IHOton,  4  Taunt.  826  ;  14  R.  R.  675. 

An  heir  in  tail  brought  ejectment  against  a 
defendant  who  had  been  in  receipt  of  the  rent 
thirty  years,  during  the  life  of  the  ancestor  in 
tail,  and  seven  years  after  his  death.  The 
"aQcestor  had  had  seisin : — Held,  that  such  posses- 
jilon  by  the  defendant  was  no  bar  to  the  action, 


and  that  the  lessor  of  the  plaintiff  was  noi 
bound  to  rebut  the  presumption  arising  fron 
such  possession,  by  shewing  that  the  anccstoi 
had  not  conveyed  by  fine  and  recovery.  Doe  d 
SmUh  V.  Pike,  3  B.  ac  Ad.  738  ;  1  N.  &  M.  385 
1  L.  J.,  E.  B.  105. 

Grant  in  Pee  by— CoTenant  to  stand  Beiied- 
Creation  of  Base  Pee — ^Sight  of  Entry  of  Issui 
in  Tail— Entry  of  one  Coparcener.  1— An  estat 
being  limited  to  the  use  of  A«  and  his  wife,  an< 
the  heirs  of  their  bodies,  with  remainder  to  A 
in  fee,  and  A.  having  died,  leaving  his  widov 
and  G.,  an  only  son,  and  L.  and  H.  onl' 
daughters,  the  widow,  in  1735,  by  a  deed-poll 
in  consideration  of  an  annuity  granted  to  her  b; 
O.,  and  of  natural  affection,  granted,  sorrenderei 
and  yielded  up  the  estate  to  him  in  fee ;  and  h 
afterwards,  during  her  life,  suffered  a  recovery 
She  died  in  1767.  G.  died  without  issue  i; 
1779,  haying  devised  the  estate  to  trustees,  t 
secure  an  aimuity  to  B.,  only  son  of  his  sister  I 
(then  dead),  and  subject  thereto  to  W.,  ekles 
son  of  B.,  for  his  life,  with  remainder  to  B. 
second  son.  In  1790  W.,  on  his  father's  deatl 
entered  into  possession  of  the  whole  estati 
claiming  under  the  will  of  G.,  and  subsequent! 
did  Tarious  acts  in  the  character  of  devisee  f c 
life.  In  1814  he  suffered  a  recovery  of  oi 
moiety  of  the  estate,  and  in  1816  conveyed  tl 
entirety  to  mortgagees  in  fee.  In  1818  M.,  tl 
descendant  of  H.,  the  other  coparcener,  sufferc 
a  recoTery  of  the  other  moiety,  which,  it  wi 
declared,  should  enure  (subject  to  the  trusts  < 
a  term)  to  the  use  of  W.'s  mortgagees : — Hel 
first,  that  the  deed-poll  of  1735  operated  as 
covenant  to  stand  seised,  and  created  a  l»se  fe 
determinable  by  the  entry  of  the  issue  in  tai 
secondly,  that  the  base  fee  did  not,  on  t1 
widow's  death,  become  merged  in  the  reversi( 
in  fee  in  G.,  as  the  estate  tail  subsisted  as  i 
intermediate  estate ;  thirdly,  that  fdthough  C 
being  estopped  by  the  recovery  suffered  by  hii 
was  not  remitted  to  the  estate  tail,  no  right 
entry  accrued  to  anyone  until  his  death,  ai 
therefore  the  period  of  twenty  years,  for  t! 
operation  of  the  Statute  of  Limitations  agair 
the  issue  in  tail,  was  to  be  calculated  from  \ 
death,  and  not  from  the  death  of  his  moth< 
and  consequently  W.*s  entry  (in  1790)  was  n 
barred  by  lapse  of  time ;  fourthly,  that  althou 
W.  entered  under  the  will,  and  manifested 
intention  to  take  the  estate  under  it  for  his  1 
only,  that  was  immaterial,  and  he  was  remitt 
as  to  his  moiety  to  the  original  estate  tail  whi 
was  barred  by  the  recovery  in  1814  ;  and  fifth 
that  the  entry  and  remitter  of  W.  did  i 
operate  to  remit  his  coparcener  M.  to  the  otl 
moiety  of  the  estate.  Doe  d.  Daniel  v.  Wo^ 
roffe,  2  H.  L,  Cas,  811 ;  13  Jur.  1013. 

When  Time  mm  against  "R^malnfl 

orer.] — ^When  a  tenant  for  life  with  remaini 
(in  the  events  which  happen)  to  himself  in  1 
executes  an  assurance  whi(^,  for  want  of  i 
protector's  consent,  creates  only  a  base  fee,  ti 
does  not  run  under  the  Statute  of  Limitati* 
(3  ac  4  Will.  4,  c.  27),  s.  23,  to  make  such  ass 
ance  effectual  against  the  reversions,  so  long 
any  estates  coming  between  his  estate  for 
and  estate  in  tail  are  in  existence.  MilU 
Capel,  44  L.  J„  Oh,  674  ;  L.  R.  20  Eq,  692  ; 
L.  T.  158. 

Lands  limited  in  equity  to  T.,  F.  and 
wife  £,  successively  for  life,  with  remaindei 
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the  first  and  other  sons  of  F.  and  E.  sncoessivelj 
in  tail  male,  with  remainder  to  F.  in  tail  general, 
with  remainden  oyer,  were  in  1835,  without  the 
consent  of  T.,  the  protector  of  the  settlement, 
by  deed  inrolled.  reciting,  contrary  to  the  fact, 
the  seisin  in  fee-simple  of  F.,  oonyeyed  by  F., 
E.  joining  to  transfer  or  bar  her  dower,  to  a 
purchaser  in  fee-simple  ;  and  the  purchaser  then 
entered  into  possession.  T.  died  in  1848,  F.  died 
without  issue  in  1859,  and  E.  died  in  1873 : — 
Held,  that  until  1873  the  possession  of  the  pur- 
<^iaser  was  a  possession  by  virtue  of  the  subsist- 
ing life  estates,  and  not  of  the  estate  tail  in 
remainder  of  F.,  and,  consequently,  was  not  a 
possession  the  continuance  of  which  for  the 
period  of  twenty  years  would,  under  s.  23,  bar 
the  remainders  over.    lb. 

Special  Clause  in  Settlement  pretezring  Sight 
of  Sntry  of  Hein  in  TaiL] — ^By  a  private  act  of 

2  &  3  P.  &  M.,  lands  were  limited  to  N.  and 
others  successively  in  tail  male,  with  limitations 
over,  and  an  ultimate  limitation  to  the  Grown  ; 
and  it  was  provided  that  *'  no  f eoffinent,  discon- 
tinuance, fine,  or  recovery,  with  voucher  or 
otherwise,  or  any  other  act  or  acts  thereafter  to 
be  made,  done,  suffered,  or  acknowledged  of  the 
premises,  or  any  part  or  parcel  thereof,"  by  N., 
or  the  other  persons  named,  "  or  by  any  of  them, 
oir  by  any  of  their  heirs  male  of  their  several 
bodies,  should  bind  or  conclude,  or  put  from 
entry,"  the  Crown,  or  any  of  the  heirs  in  tail. 
A  lease  for  three  lives  was  made  in  1781,  by  the 
heir  in  tail  male  of  N.,  then  in  possession,  of 
part  of  the  lands  so  settled ;  the  lease  expired 
in  1832,  and  since  that  time  the  land  had  been 
held  by  the  defendant,  and  those  through  whom 
he  claimed,  without  payment  of  rent  or  acknow- 
ledgment of  the  title  of  the  tenants  in  tail  for 
the  time  being.  In  an  action  by  the  present 
heir  in  tail  male  of  N.  to  recover  the  land : — 
Held  (by  ChanneU  and  Cleasby,  BB.,  Bramwell, 
B.,  dissentiente),  that  he  was  not  barred  by 

3  &  4  Will.  4,  c.  27.  Abergavenny  (EarV)  v. 
Brace,  41  L.  J.,  Ex.  120 ;  L.  B.  7  Ex.  145 ;  26 
L.  T.  514  ;  20  W.  B.  462. 

Semble,  that  the  section  of  3  &  4  WilL  4, 
c.  27,  which  bars  issue  in  tail  is  s.  2,  and  not 
8.21.    lb, 

Von-compliattee  by,  with  ConditioB— Bight  of 
Xntrj  of  BemaindennaiL.] — ^An  estate  was  settled 
on  a  tenant  for  life  and  remainderman  in  tail, 
with  a  name  and  arms  clause,  providing  that  in 
case  any  person  should  fail  to  comply  with  it  for 
twdve  calendar  months  after  becoming  entitled 
in  possession  the  estate  should  go  over  as  if  he 
were  dead.  C.  entered  into  possession  as  tenant 
in  tail,  and  did  not  comply  with  the  condition  ; 
he  remained  in  possession  for  more  than  twenty 
years  after  he  had  forfeited  the  estate : — Held, 
that  he  did  not  acquire  a  title  by  adverse  pos- 
session, but  that  under  3  &  4  Will.  4,  c.  27,  s.  4, 
the  right  of  the  remaindermen  to  enter  com- 
menced on  his  death.  Agtley  v.  Essex  (Eart)^ 
43  L.  J.,  Gh.817 ;  L.  B.  18  Eq.  290  ;  30  L.  T. 
485;  22W.  B.  620. 

At  the  death  of  the  tenant  for  life  the  next 
zemainderman  was  in  India,  and  was  ignorant  of 
the  clause  until  after  the  twelve  months  expired  : 
— ^Hdd,  that  his  ignorance  did  not  prevent  the 
forfeiture  operating  as  to  his  interest.    lb. 

The  3  &  4  WilL  4,  c.  27,  s.  4,  extends  to  for- 
feitures which  operate  to  accelerate  an  estate 
under  a  conditional  -limitation,  as  well  as  to 


forfeitures  of  which  the  heir-at-law  only  can  take 
advantage.    lb* 

Separate  Oecupation  by  Co-partners  in  Tail 
under  unezeouted  Agreement  for  Purtltion-^ 
Action  by  Heir  in  Tail.]— See  Doe  d.  MUleU  v. 
Millett,  col.  165. 

Time  does  not  mn  against  Tenant  in  Tail's 
Claim  for  Waste  until  He  oomes  into  FoaoeMion.] 
— See  Leeds  v.  Amherst,  col.  167. 

Life  Estate  oarred  out  of  Estate  Tiol  in 
Eemainder— Statute  runs  against  Life  S&tato 
from  Estate  Tail  coming  into  PoBse8Bioa.]~^See 
Doe  d.  Ourzon  v.  Edmonds^  col.  176. 

Devise  in  Tail  upon  Trust  not  to  obttmot 
Devises  over — Common  Eecovery — Ko  Express 
Trust  so  as  to  avoid  Statute.]— See  Dawkins  v. 
Penrhyn,  col.  184. 

Statute-barred  Title  of  Mortgagor  reetored  by 
Acknowledgment  of  Devisee  in  Tail  of  Xortgagee 
—Purchase  of  Equity  of  EedemptLon  by  Tenant 
in  Tail  bars  EemaindermaxL] — See  Pendleton  v. 
Booth,  coL  213. 

Payment  of  Interest  by  Tenant  for  Life  after 
Charge  barred  by  Statute  not  binding  on 
Tenant  in  Tail  in  Bemainder.] — See  Becher  v. 
DelaeouVj  col.  283. 

Claim  against,  by  Tenant  for  Lifb  who  baa 
Paid  Bonds.]— See  Morley  v.  Morley,  coL  319. 


5.  Bemaikdeemen. 

See  also  B,  II.  3,  ante  (col.  167). 

By  3  &  4  WiU.  4,  c.  27,  s.  3,  the  right  to 
recover  any  land  or  rent,  as  rega/rds  interests  in 
reversion  or  remainder  or  oilier  future  estates, 
shall  be  deemed  to  have  first  accrued  at  the  time 
they  became  interests  inpossession ;  and,  by  s,  4, 
the  rigH  shall  still  be  deemed  to  have  then  first 
accrued,  notwUhstamding  that  an  earlier  right 
accrued  by  reason  of  aforfeitwre.  By  37  ^  38 
Viet.  c.  57,  s.  2,  if  the  person  last  entitled  to  the 
preceding  particular  estate  is  not  in  possession 
when  such  estate  determines,  the  person  then 
becoming  entitled  to  the  future  interest  must 
recover  the  land  or  rent  within  six  years,  or 
loithin  twelve  years  from  the  time  when  it  first 
might  have  been  recovered  by  t1i>e  person  whose 
estate  has  determined,  whichever  be  the  longer 
period,  Jf  tlie  right  of  the  owner  of  the  par* 
ticular  ekate  is  barred  by  the  statute,  any  person, 
claiming  under  an  instrument  executed  after  time 
began  to  run  against  such  owner,  shall  be  barred, 
J?y  3  4*  4  Will.  4,  c.  27,  s.  20,  when  the  right 
flf  any  person  to  an  estate  inpossession  is  barred, 
the  right  of  the  same  person  to  future  estops  in 
the  same  land  or  rent  sluill  also  be  barred,  unless 
in  the  meantime  such  land  or  rent  shall  have  been 
recovered  by  somo  person  entitled  in  succession  to 
the  estate  inpossession. 

Partieular  Estate  in  Land— Estate  in  Be> 
mainder  expectant  thereon  —  Conveyance  of 
Particular  Estate— «  Person  last  Entitled."]-* 
Where  a  person  entitled  to  a  particular  estate, 
in  respect  of  which  land  is  held  or  the  profits 
thereof  or  rent  received,  and  upon  which  a  future 
estate  is  expectant,  conveys  away  his  estate,  he 
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is  not,  when  the  particular  estate  determines, "  the 
person  last  entitled  to  the  particular  estate  upon 
which  the  future  estate  was  expectant,*'  and  con- 
sequently the  proTiso  in  s.  2  of  the  Beal  Property 
Limitation  Act,  1874,  does  not  apply  to  limit  the 
time  within  which  the  person  wno  on  the  deter- 
mination of  the  particular  estate  becomes  entitled 
to  an  estate  in  possession  may  make  an  entry  or 
distress  or  bring  an  action  to  recover  such  land 
or  rent.  Pedder  v.  Bunt,  66  L.  J.,  Q.  B.  212  ; 
18  Q.  B.  D.  566 ;  66  L.  T.  687 ;  35  W.  R,  371— C.  A. 
A  testator  devised  certain  land  to  his  sons 
successively  for  life,  beginning  with  the  youngest, 
and  aiter  their  death  "  to  be  for  ever  enjoyed  by 
the  oldest  surviving  heir  of  his  oldest  surviving 
son  for  their  life  or  lives  for  ever."  The  eldest 
surviving  son  being  in  possession  executed,  more 
than  six  years  before  his  death,  a  conveyance  in 
fee  to  the  defendant.  He  left  one  son,  who  more 
than  six  but  within  twelve  years  after  his  father's 
death  brought  this  action  to  recover  possession  of 
the  land,  claiming  as  devisee  under  the  will  of  the 
testator : — Held,  that  the  claim  was  not  barred, 
as  the  plaintiffs  father,  having  conveyed  away 
his  life  estate,  was  not  "  the  person  last  entitled 
to  the  particular  estate"  on  which  the  plaintiffs 
estate  in  remainder  was  expectant  within  the 
meaning  of  the  proviso  in  s.  2  of  the  Beal 
Property  Limitation  Act,  1874.    2  b. 

Tenant  for  Life,  with  General  Power  to  appoint 
to  Uses — Estate  of  Tenant  for  Life  barred — 
]EUght  of  Appointees.] — The  estate  of  a  tenant 
for  life  in  Isjid  became  barred  by  the  Statutes 
of  Limitations.  He  had  a  general  power  of 
appointing  to  uses  expectant  on  the  estate  of  a 
subsequent  tenant  for  life,  who  died  without 
having  recovered  the  land.  Thereupon  the 
appointees  under  the  power  claimed  to  recover  : 
— Held,  that  the  power  of  appointing  to  uses  was 
not  a  "  right  in  remainder^'  so  as  to  cause  the 
appointees'  estate  to  be  barred  by  s.  20  of  the 
act  of  1833,  which  provides,  in  effect,  that  where 
the  right  to  an  estate  in  possession  is  barred,  the 
right  of  the  same  person  to  any  other  estate  in  the 
land  is  also  barred : — Held,  also,  that  the  claim- 
ants were  not  within  the  meaning  of  the  term 
'*  appointee,"  as  used  in  s.  1  of  the  act  of  1833, 
so  as  to  make  them  persons  claiming  through  the 
donee  of  the  power,  and  consequently  barred 
under  s.  1  of  the  act  of  1874,  by  reason  of  his 
right  having  become  barred  thereunder,  but  that 
they  were  entitled,  under  s.  2  of  the  act  of  1874, 
to  recover  the  land  within  the  period  therein 
specified.  Devon's  (EarV)  Settled  Entates,  In  re, 
65  L.  J.,  Ch.  810 ;  [1896]  2  Ch.  662 ;  75  L.  T. 
178  ;  45  W.  K.  26. 

Life  Estate  oanred  out  of  Estato  Tail.]  —  In 
1788  estates  were  settled  by  a  marriage  settle- 
ment, to  the  use  of  the  wife  for  life,  with  remain- 
ders to  her  issue  in  tail,  with  remainder  to  the 
settlor  (whose  heiress-at-law  she  was)  in  fee. 
In  1818,  by  deeds  to  which  the  husband  and  wife, 
imd  their  only  son,  were  parties,  and  by  a  recovery 
suffered  in  pursuance  thereof,  the  estates  were 
limited  to  the  use  of  the  husband  for  life, 
remainder  to  the  son  for  life,  remainder  to 
his  issue  in  tall,  and  ren^ainder  to  his  sister  for 
life,  with  other  remainders  over.  The  husband 
died  in  1819,  the  wife  in  1822,  and  the  son  in 
1828  : — Held,  that,  inasmuch  as  the  estate  of  the 
sister  was  carved  out  of  the  estate  of  the  son,  she 
luul  the  same  period  for  bringing  an  ejectment  in 
respect  of  any  estates  comprised  in  the  above 


deeds  as  he  would  have  had  if  he  had  contini 
alive,  viz.    twenty  years  from  1822,  when 
remainder  came  into  possession.      JDoe  d.  Cur 
V.  Edmonds,  6  M.  &;  W.  295. 

Eridonoe  that  Tenant  fat  Lift  alive  wit 
Twenty  Yean.]  —  Ejectment  brought  by  a 
mainderman  more  than  twenty  but  less  tl 
twenty-seven  years  since  the  tenant  for  life  ^ 
last  heard  of,  cannot  be  supported  without  ot 
evidence  from  which  the  jury  may  infer  that 
tenant  for  life  was  alive  within  twenty  ye 
Slads  V.  Nepean,  2  N.  &  M.  219. 

ihrns  Proband! — Ko  Presumption  agai 
Bamainderman  from  Fifty  Tears'  Possesi 
during  prior  Partienlar  Estates.]— See  CoL 
Heydon,  1  L.  T.  439. 

Surrender  of  Life  Estato — Claim  by  Sox 
life  Tenant.] — A.,  being  tenant  for  life  of  a  cc 
hold  estate,  and  B.,  his  daughter,  being  tenan 
tail  in  remainder,  joined  in  a  recovery  in  1' 
and  A.  surrendered  to  the  use  of  himself 
life,  remainder  to  the  use  of  B.  for  life,  rem£ 
der  to  the  right  heirs  of  the  survivor.  A.  i 
B.  shortly  afterwards  surrendered  the  fee 
a  bon&  fide  purchaser,  the  contingent  remaix 
to  A.  being  void  : — Held,  that  as  the  surrei 
passed  B.'s  life  estate,  the  claim  to  the  fee  by 
son  did  not  accrue  till  her  death.  Doe  d.  Hit 
V.  Bole,  3  N.&  P.  648  ;  8  A.  &E.  650. 

Possession  nnderVoid  Appointment.] — ^A. 
tenant  for  life  with  a  power  of  appointment 
will  attested  by  three  witnesses ;  he  appoii 
the  land  to  6.  for  life,  and  after  her  death  t 
in  fee.  B.  was  one  of  the  witnesses  to  the  -^ 
and  the  appointment  to  her  was  therefore  v 
On  the  death  of  the  testator,  the  husband  oi 
entered,  and  held  the  land  till  his  death,  wi 
was  three  years  after  the  death  of  B. : — Held, 
the  statute  did  not  begin  to  run  against  C.  til] 
death  of  B.  Doe  d,AllenY,  Blakeway,  5  Car.  < 
663.  And  see  Fanssett  v.  Carpenter,  5  B 
(N.8.)  76. 

rutnre  Estato— Grant  to  Husband  and  ^ 
for  joint  Liyes,  Bemainder  to  Husband's  He: 

— Copyhold  kmd  was  surrendered,  in  1798, 
husband  and  wife  for  -their  joint  lives,  -< 
remainder  to  the  heirs  of  the  husband.    In  '. 
the  husband  absconded  and  went  abroad, 
was  never  afterwards  heard  of.    In  1807  a  i 
mission  of  bankruptcy  issued  against  him, 
the  usual  assignment  of  his  estate  was  mad< 
the  commissioners  to  his  assignee.     The 
occupied  the  estate  until  her  death  in   1 
whereupon  the  assignee  was  admitted  : — I 
that  an  ejectment  by  the  assignee  broaght  ] 
her  death  was  in  time,  for  that  the  hnsbc 
reversion  in  fee  was  a  future  estate  within  S 
Will.  4,  c.  27,  s.  3.    Doe  d.  Johnson  v.  Ziver» 
11  M.&  W.  617  ;  13  L.  J.,  Ex.  61. 

When  Statute  does  not  ran  against,  till  S 
of  Tenant  for  Life.] — ^When  children  claii 
remaindermen  under  articles,  time  does  not  < 
inence  to  run  against '  their  right  under 
articles,  in  favour  of  a  purchaser,  until  the  d 
of  the  tenant  for  life.  Thompson  y.  Simps 
Dr.  &  War.  469. 

Semble,  unless  a  man  is  a  mere  truste 
express  trust,  time  will  run  from  the  convey] 
but  where  a  party  is  entitled  in  remaindc 
cannot  be  bound  before  the  period  whei 
right  to  possession  accrues.    lb. 
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When  a  legacy,  charged  upon  the  residuary 
Ketd  estate  was  bequeathed  to  trustees,  for  B.  for 
life,  and  after  his  death  for  his .  children,  and 
there  was  not,  daring  his  life,  from  1806  to  1863, 
any  payment  made  on  account  of  the  legacy,  or 
any  trustee  capable  of  giying  a  discharge  for  it : 
— Held,  that  the  Statute  of  Limitations  did  not 
begin  to  run  against  the  children  until  the  death 
'Of  B.     Carroll  ▼.  Hargrave^  Ir.  B.  6  £q.  123. 


Trusts  of  unpaid  Purehase-money  rsoited 


in  contamporaneons  Deed.  J — Purchase -money 
proved  to  haye  been  left  in  the  hands  of  the 
pnrchaser  as  an  indemnity  in  the  year  1796,  bat 
tor  which  a  receipt  was  indorsed  on  the  convey- 
ance, the  evidence  being  in  the  recitals  of  a  deed 
contemporaneous  with  tbe  purchase,  and  executed 
in  Older  to  enable  the  purchase  to  be  completed, 
and  these  recitals  stating  trusts  of  the  fund 
nnder  which  the  plaintiff  were  entitled  in 
remainder  after  two  life  estates,  the  last  of  which 
expired  in  1846 : — Held,  that  as  the  plaintifEs' 
title  in  possession  did  not  accrue  till  1845,  they 
were  entitled,  on  a  bill  filed  in  1852,  to  have  the 
trust  fimd  made  good  out  of  the  assets  (real 
«»tate)  of  the  purchaser  who  had  died  in  1811. 
HavakinM  v.  Gardiner^  2  Sm.  3c  6.  441. 

See  also  Prior  v.  Hbrniblow,  col.  237. 

Payment  by,  of  Arrears  of  Interest  on  Charges 
— Claim  of  Xkeeutor  te  be  recouped  out  of  Fund 
in  Court.] — A  remainderman  paid  with  his  own 
money,  after  he  came  into  possession,  interest 
which  had  accrued,  during  the  preceding  estate 
tor  life,  upon  charges  affecting  the  inheritance : 
— Held,  first,  that  his  executors  were  entitled  in 
1870  (as  against  the  personal  representative  of 
the  tenant  for  life),  to  be  recouped  out  of  a  fund 
in  court,  the  produce  of  rents  of  the  life  estate 
brought  in,  in  1815,  by  a  receiver  appointed  in 
an  incumbrancer's  suit  instituted  aeainst  the 
tenant  for  life.  JSbwlin  v.  Sheppara,  Ir.  B.  6 
£q.  38.     Affirmed  Ir.  A.  6  Eq.  497. 

Held,  secondly,  that  the  fund  having  remained 
in  court,  during  the  whole  period  from  1815  to 
1870,  in  usum  jus  habentium,  the  claim  of  H.'s 
executor  was  not  barred.    Jb, 

Judgment  Creditor  of— More  than  Six  Tears* 
.Arrears  of  Interest  not  reooyerable  out  of  the 
Lands  on  Debtor's  Title  Testing.]— See  Vincent 
T.  {rtnnfff  coL  323. 

Mortgagee  purehasing  Estate  for  Life  in 
:X4nity  of  Bedemption  acquires  no  Title  as 
Against.] — Where  a  mortgagee  purchases  the 
interest  of  the  tenant  for  life  of  the  equity  of 
xedemption,  and  enters  into  possession,  time  does 
not  run  as  against  the  remainderman,  for  he 
<akes  the  estate,  subject  to  the  duty  of  the  tenant 
Cor  life  of  keeping  down  the  interest  on  the 
mortgage.  Rajfity  v.  King,  1  Keen,  601 ;  6  L.  J., 
Ch.87. 

Purehase  of  Equity  of  Bedemption  by  Devisee 
i^  Tail  of  Mortgagee  bars  the  Bemainden  under 
tf;3KB.WiU.]T-Sec  Pendlefon^  v.  Eooth,  col.  213. 

Aoknowledgment  by  Derisoe  rerives  Bight  to 
redeem  as  against] — See  Pendleton  v.  Boothj 
«oL  291. 

Where  Statute  begins  to  run  against,  in 
ikTonr  of  Mortgagee.]— See  JSZailM  v.  Poeter,  and 
Ifarrinm  v.  Hollini,  col.  212. 


Claim  of,  to  Compensation — ^Loss  of  Lease  by 
Kegleet  of  Tenant  for  Lifii.]— Testator  bequeathed 
a  church  lease  for  twenty-one  years,  to  A.  for 
life,  remainder  to  his  first  and  other  sons,  and 
directed  the  lease  to  be  continually  renewed  by 
the  persons  in  possession  for  the  time  being.  A. 
neglected  to  renew,  and  the  lease  expired  in  1798. 
His  eldest  son  attained  twenty-one  in  1800.  In 
1830  A.  died.  In  1831  the  eldest  son  filed  his  bill, 
praying  to  be  compensated  for  the  loss  of  the 
lease,  out  of  A.'s  assets :— Held,  that  he  was 
entitled  to  the  relief,  notwithstanding  the  lapse 
of  time.  Bennett  v.  Colley,  5  Sim.  181.  Affirmed 
2  MyL  k  K.  225 ;  Coop.  t.  Broagh.  248. 

Claim  of;  against  Exeoutors  for  negleoting  to 
conrert  Leaseholds,  not  barred  while  Tenaneiet 
for  Life  subsisting.] — See  Mekrtent  v.  Andrews, 
coL  240. 

Demurrer  te  Bill  of  Bisoorery  in  Aotion  of 
Intrusion  by.]  —  To  a  bUl  of  discovery  in  aid  of 
an  action  of  intrusion  brought  by  a  remainder- 
man in  a  devise  after  a  lapse  of  thirty-nine  years 
from  the  death  of  the  tenant  for  life,  and  twenty- 
seven  years  from  the  time  when  the  remainder- 
man attained  the  age  of  twenty-one,  demurrer 
allowed.  Cwthhert  v.  Creaey,  4  Bligh,  125.  And 
see  Pirn  v.  Goodwin,  id,  133 ;  Foster  v.  Blake, 
id,  140. 

Bight  of,  not  barred  by  Twenty  Tears'  Con- 
tinuance in  Possession  of  Tenant  in  Tail  after 
Porfeitare.]- See  Astley  v.  £ssea!,  coL  173. 

Under  Disabilities,  Statute  continuing  to  run 
against.]— See  Goodall  v.  Skerratt,  coL  170. 

Trust  not  to  obstruot  Devises  over — Common 
Becovery — ^Bunning  of  Statute  against  Bemain- 
dermaa.] — See  JJawkins  v,  Penrhyn,  col.  184. 

life  Estate  to  Settlor,  Bemainder  to  Son- 
Continuous  Possession  by  Settlor  and  Son  — 
Statute  runs  in  favour  of  Son  from  Date  of 
Settlement]— See  Smith  v.  Smith,  col.  192. 

Entry  and  Possession  as  Person  entitled  in 
Bemainder  —  Beal  Bemainderman  barred  by 
Statute.]  —  See  CMmondeley  v.  Clinton,  coL 
259. 

Appointment  of  Beoeiver  under  Judgment  on 
Bond  of  Tenant  lor  Life  and  Bemainderman  does 
not  stay  Statute  running  in  favour  of  Bemain- 
derman.]— See  Greene's  Estate,  In  re,  coL  320. 

6.  Beyebsionebs. 

By  37  &  38  Vict.  c.  57,  s.  2,  a  right  to  recover 
any  land  or  rent,  in  respect  of  an  interest  in 
reversion,  shall  be  deeineato  have  accrued  when 
it  becomes  an  interest  in  possession  by  the  deter- 
mination  of  tJie  parHovlar  estate,  notwUh' 
standing  any.  possession  by  the  reversioner 
previously  to  the  creation  of  the  particular 
estate. 

Determination  of  Particular  Estate~Eo  Hew 
Bight  of  Entry.] — In  17^4  premises  were  leased 
to  H.  J.,  for  three  lives.  He,  by  will,  devised  all 
his  estates  and  inteitst  in  the  premises  to  his 
wife,  A.,  her  heirs  and  assigns.  She,  in  1793, 
conveyed  the  estates  so  devised  to  her  son,  J., 
and  the  heirs  of  his  body,  with  a  proviso,  that  if 
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Determinatioii  of  Tenancy  at  Will  by  Qnat 
Leaae  giTM  no  Bight  of  Xntry.j^See  Hogan 
Handy  ooL  162. 


he  should  have  no  child  living  at  his  death,  the 
limitation  thereby  made  should  cease,  and  the 
estate  should  reyert  to  A.,  her  heirs  and  assigns. 
In  1811,  J.  purchased  the  reversion  in  fee  in  the 
premises  expectant  on  the  lease  for  lives,  which 
was  conveyed  to  him,  and  at  the  same  time  an 
old  satisfied  term  of  5,000  years  affecting  the 
premises  was  assigned  to  a  trustee  for  him  to 
attend  the  inheritance.  J.  died  in  1812,  without 
issue,  leaving  his  nephew,  L.,  his  heir-at-law  and 
the  heir-at-Law  of  A.  The  lease  for  lives  deter- 
mined in  1835.  For  upwards  of  twenty  years 
from  the  death  of  J.  the  premises  were  held 
adversely  to  L. : — Held,  that  his  right  of  entry 
was  baired  thereby,  and  that  he  had  not  a  new 
right  of  entry  on  the  determination  of  the  leases 
for  lives  in  1835.  Doe  d.  Hall  v.  MouUdale,  16 
M.  &  W.  689  ;  16  L.  J.,  Ex.  169. 

That  branch  of  the  3  &  4  Will.  4,  c.  27,  which 
relates  to  estates  in  reversion  expectant  on  the 
determination  of  a  particular  estate,  applies  only 
where  another  person  than  the  reversioner  is 
entitled  to  the  particular  estate.    Ih. 

A.,  upon  his  marriage,  in  1815,  being  entitled 
under  a  will  to  a  contingent  interest,  by  way  of 
a  shifting  use  to  an  estate,  conveyed  it  by  lease 
and  release  to  the  use  of  himself  for  life,  remain- 
der among  the  issue  of  the  marriage  in  the  usual 
course  of  strict  settlement,  with  the  ultimate 
reversion  to  himself  and  his  heirs ;  in  1816  the 
event  upon  which  he  became  entitled  to  the 
possession  occurred,  but  he  did  not  take  posses- 
sion thereupon;  in  1827,  upon  his  second 
marriage,  he  by  deed  reciting  that  under  the 
settlement  of  1815  he  had  a  reversion  in  fee, 
expectant  upon  the  failure  of  issue  male  of  the 
former  marriage,  covenanted  to  settle  the  rever- 
sion upon  the  issue  of  the  second  marriage ;  A. 
died  in  1835,  and  the  issue  male  of  the  first 
marriage  in  1840.  In  1841  the  issue  of  the 
second  marriage  filed  their  bill  against  the 
person  from  whom  the  estate  should  have  shifted 
in  1816,  praying  that  they  might  be  declared 
entitled  to  the  estate  : — ^Held,  that  they  stood  in 
the  place  of  A.,  and  that  the  bar  of  the  8tatnte 
of  Limitations  commenced  to  run  against  them 
from  1816  ;  a  person  not  being  able  after  the 
statute  has  commenced  to  run  to  create  new 
rights  by  executing  settlements  of  the  estate 
which  he  claims.  Stachpoole  v.  Stackpoole,  2 
Con.  &  L.  489  ;  4  Dr.  &  War.  320  ;  6  Ir.  £q.  B.  18. 

Estate  of  Losior  for  lives  does  not  booomo  an 
Estate  in  Possesaion  nntil  Expiration  of  Loaao, 
though  original  Leaae  inrrendered  and  fireih  one 
granted,  and  inb-Lessee  under  first  Lease  in 
Possession  after  Expiration  of  sub-Lease  and 
original  Lease.]  —  See  Ecclesiastical  Commis- 
sioners  v.  jPreem^r^  coL  166, 

Lease  by  Husband  and  Wife  of  Property 
settled  on  Husband  lor  Life,  Bemainder  to 
Children  snbjeot  to  Wife's  Jointure— Statute 
does  not  ran  against  Children  till  Wife's  Death, 
thongh  Bent  exoeedi  Jointure.] — See  Sfuiw  v. 
Jieighron,  col.  160. 

Statute  does  not  begin  to  ran  against  Lessor 
during  Lease,  though  no  Bent  paid.] — See  Doe 
d.  Davy  v.  OxendeUf  coL  158. 

Payment  by  Lessee  of  Annuity  due  firom 
Pnrehaser  of  the  Beyersion,  whether  Payment 
of  Bent.] — See  Doe  d.  Newman  v.  Godsill,  col. 
J  58. 


Mortgagee  of  Bereraion — Statute  only  m 
against,  when  Beyertion  fiftlls  into  Possessioi 
— See  Hancock,  In  re,  ooL  222. 

Time  does  not  ran  against  Legatee  of  Bevi 
sionary  Interest  in  Term  during  Life  Intersil 
—See  Quintan  v.  FrUh,  col.  239. 

Berersion  obtained  by  Praud— When  Stati 
begins  to  run.]— See  Whalley  v.  Whalley,  c 
308. 

Mortgage  of  Beyenionary  Bight  to  Legacy 
Besidne   mvested   on   Mortgage — Arrears 
Interest.]— See  Smith  v.  Hill,  col.  327. 

7*  Trustee  and  Cestui  que  Trust. 
See  also  ante.  A,  IV.  3  (coL  40). 

By  3  &  4  WilL  4,  c.  27,  s.  26,  wlum  any  la 
or  rent  it  rested  in  a  trustee  upon  any  expr 
trust,  the  statute  only  begins  to  run  against  \ 
cestui  que  trust  upon  a  conveyance  of  such  la 
or  rent  to  a  purcnaser  for  valtiable  considerati 

By  the  Judicature  Act,  1873,  s.  25,  snb-s. 
no  claim  of  a  c&stui  arte  trust  against  his  trm 
for  any  property  held  on  an  express  trust,  or 
respect  of  any  breach  of  such  trust,  shall  be  h 
to  be  barred  by  any  statute  qf  limitations. 

By  37  &  38  Vict.  c.  57,  s.  10,  no  sum  of  mo9 
or  legacy  charged  upon  or  payable  out  of  a 
land  or  rent  and  secured  Cy  an  eacpress  tn 
and  no  arrears  of  such  rent  or  irUorest  on  st 
sum  of  money  or  legacy,  shall  be  recoverai 
except  within  the  time  when  they  would  be 
there  was  no  such  trust. 

By  the  Trustee  Act,  1888  (51  &  52  Vict  c. « 
s.  8,  in  any  proceeding  against  a  trustee,  exc 
where  tlie  claim  is  founded  upon  a  fraud  to  wh 
the  trustee  was  privy,  or  is  to  recover  tr 
property  or  its  proceeds  still  retained  by 
trustee,  or  converted  to  his  use,  he  shall  enjoy 
rights  conferred  by  any  statute  of  limitati 
as  if  he  had  not  been  a  trustee,  and,  if  no  s 
statute  applies,  he  may  plead  the  lapse  ^  tim 
any  proceeding  to  recover  money  or  property 
if  the  action  had  been  one  of  debt  for  money  t 
and  received. 

When  Statute  not  Applioable  at  between. 

Statute  of  Limitations  does  not  run  agaim 
trust.    HoUu^s  Case,  2  Vent.  346. 

Statute  of  Limitations  cannot  be  pleadec 
breach  of  trust.    Milnes  v.  Cowley,  4  Price, 

Statute  of  Limitations  cannot  be  plea 
where  estate  in  law  is  in  trustees.  Lawle 
Lawley,  9  Mod.  33. 

The  object  of  the  statute  was  to  settle 
rights  of  persons  adversely  litigating  with  < 
other,  not  to  deal  with  cases  of  trustee  and  cc 
que  trust,  where  there  is  but  one  single  inte: 
viz.  that  of  the  person  beneficially  entil 
Garrard  v.  Tuch,  8  C.  B.  231  ;  18  L.  J.,  C 
338. 

A  cestui  que  trust  who  enters  into  posses 
of  land  becomes  at  law  tenant  at  will  to 
trustee.    lb. 

The  3  &  4  Will.  4,  c.  27,  s.  3,  does  not  a] 
to  a  cestui  que  trust  holding  possession  of  . 
under  the  trustee.    lb, 
^     In  cases  of  express  trust,  the  statute  is  no 
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to  a  demand  of  a  cestui  que  trust,  though  the 
other  cestuis  que  trustent  have  for  more  than 
twenty  years  received  from  the  trustee  the  whole 
of  the  rents  to  the  exclusion  of  the  claimant. 
Knight  v.  Bovoyer,  3  De  G.  &  J.  421 ;  27  L.  J., 
Ch.  520  ;  4  Jut.  (N.8.)  569  ;  6  W.  B.  665. 

When  Cettoi  que  Truft  Tenaat-at-irai  to 
Tnutea — When  PoMMsion  of;  Advene  to  Tnu- 
too.j — ^The  doctrine  that  a  cestui  que  trust  who 
is  in  possession  of  the  estate  by  the  consent  or 
acquiescence  of  the  trustee,  must  be  regarded 
as  his  tenant-at-will,  only  applies  where  the 
cestui  que  trust  is  the  actual  occupant ;  where 
he  is  merely  allowed  to  receiye  the  rents  or 
otherwise  deal  with  the  estate  in  the  hands  of 
occupying  tenants,  he  is  merely  the  agent  of  the 
trustees.  Mdling  v.  Leah,  16  0.  B.  652  ;  3 
C.  L.  B.  1017  ;  24  L.  J.,  C.  P.  187  ;  1  Jur.  (N.8.) 
759  ;  3  W.  B.  595. 

The  management  of  an  estate  was  intrusted  by 
the  trustees  in  fee  to  the  cestui  que  trust  for  life 
as  beneficial  owner,  and  the  latter,  having  never 
been  in  actual  occupation,  let  G.  into  possession, 
who  occupied  during  the  life  of  the  cestui  que 
trust  for  more  than  twenty  years,  without 
paying  rent  or  acknowledging  title : — ^Held,  that 
a  tenancy  at  will  had  not  been  created  between 
the  cestui  que  trust  and  C,  and  that  G.  had 
therefore  acquired  a  good  title  by  adverse 
possession  under  the  3  &  4  Will.  4,  c.  27.    Ih, 

In  1767,  the  residue  of  a  satisfied  term  of  500 
years  (created  in  1766)  was  assigned  to  a  trustee 
for  H.  to  attend  the  inheritance.  In  1844  the 
administrator  of  the  trustee  brought  ejectment 
on  behalf  of  persons  who  claimed  the  beneficial 
interest  through  H.,  the  defendants  also  claiming 
it  under  title  derived  through  H.  The  owner  of 
the  If^al  interest  in  the  term  had  never  been  in 
possession.  No  demand  of  possession  had  been 
made  before  action  brought: — Held,  that  the 
action  was  not  maintainable,  for,  if  a  tenancy  at 
will  existed  as  between  the  trustee  and  cestui  que 
trust,  it  had  not  been  determined  by  demand  of 
possession  ;  and  if  no  tenancy  existed  such  as  to 
render  necessary  a  demand  of  possession,  then 
the  action  might  have  been  brought  twenty 
years  before,  and  was  consequently  barred  by 
3  &  4  Will.  4,  c.  27,  ss.  2  and  3.  Doe  d.  Jaeols 
T.  Phillips,  10  Q.  B.  130 ;  16  L.  J.,  Q.  B.  269 ; 
11  Jur.  692. 

Possession  of  the  cestui  que  trust  was  not 
adverse  to  the  title  of  the  trustee.  i^it^A  d. 
IknniKm  v.  King,  16  East,  283. 

Ooonpation  under  Agreement  for  Lease.] — 

S.,  being  seised  in  fee  of  land  abutting  on  the 
convex  side  of  an  arc  formed  by  the  course  of  the 
Thames,  entered  into  an  agreement  of  the  23rd 
of  June,  1769,  whereby  he  covenanted  with  A.  to 
grant  leases  to  him,  for  ninety-nine  years  from 
1768,  of  messuages,  which  A.  covenanted  to 
erect  on  the  land.  A.,  and  persons  having 
interest  in  neighbouring  property,  contemplated 
making  an  embankment  along  the  chord  of  the 
aforesaid  arc,  so  as  to  gain  from  the  river  the 
land  inside  the  curve.  They  therefore  obtained 
an  act,  which,  after  reciting  that  the  promoters 
had  **very  valuable  freehold  and  leasehold 
interest  in  houses,  wharfe  and  grounds  next 
adjoining  the  river,**  empowered  them  to  make 
the  emtenkment  in  front  of  their  respective 
houses,  and  enacted  that  the  soil  of  the  river  so 
to  be  inclosed  in  firont  of  such  respective  houses 
should  vest,  and  the  same  was  thereby  vested  in 


the  owner  or  owners,  proprietor  or  proprietors  of 
such  adjoining  houses,  according  to  his  or  their 
respective  estates,  trusts  or  interests.  Having 
erected  houses  according  to  the  agreement.  A.. 
duly  received  leases.  The  embankment  was 
contemporaneously  made,  and  A.  also  built  on 
the  ground  reclaimed.  The  leases,  which  expired 
in  1867,  did  not  include  that  land ;  but  A.  and 
his  representatives  retained  possession  of  it  until 
the  present  day,  without  any  demise  to  or 
acknowledgment  by  them.  The  plaintiffs,  who 
derived  their  title  from  S.,  brought  ejectment 
for  the  reclaimed  land : — Held,  that  they  were 
entitled  to  recover,  for  that  the  embcuikment 
act  vested  the  fee-simple  in  S.,  subject  to  the- 
interests  created  by  the  agreement,  and  A.^ 
having  had  a  right  in  equity  to  demand  leases 
for  ninety-nine  years  from  1768,  the  occupation 
of  the  reclaimed  land,  although  at  law  merely  a 
tenancy  at  will,  had  been  that  of  cestui  que 
trusts  in  possession,  and,  therefore,  the  title  of 
the  plaintifb  was  not  barred  by  the  Statute  of 
Limitations.  Drwnmond  v.  Stmt,  41  L.  J.,  Q.  B. 
21 ;  L.  B.  6  Q.  B.  763  ;  25  L.  T.  419  ;  20  W.  B. 
18. 

A  Person  in  Possession  under  an  Agroement 
for  a  Lease  ii  a  Cestui  que  Trust  of,  and  there- 
fore  not  to  be  deemed  to  be  a  Tenant-at-Will  ta 
the  Owner.] — See  Warren  v.  Murray,  coL  154. 

The  proviso  in  s,  7  of  the  3  &  4  Will.  4,  c.  27, 
applies  to  actual  direct  trusts,  and  is  not  limited 
to  express  trusts.  Drummond  v.  8ant,  supra. 
And  see  Garrard  v.  Twih,  coL  180. 

Possession  of  Trnitee,  that  of  real  Cestui  que 
Trust.] — The  possession  of  trustees  cannot  be 
adverse  to  their  true  cestuis  que  trustent,  and 
the  fact  that  for  upwards  of  twenty  years  they 
have  treated  the  land  as  belonging  to  one  cestui 
que  trust,  whereas  in  fact  it  belonged  to  another 
cestui  que  trust,  does  not  operate  as  a  bar  under 
the  Statute  of  Limitations.  Litter  v.  Piohford, 
34  L.  J.,  Ch.  582 ;  11  Jur.  (N.S.)  649 ;  12  L.  T. 
587;  13  W.  B.  827.  See  Ckolmondeley  v. 
Clinton,  col.  258. 

Covenant  to  oonrey  to  Trustee  for  Infant— Ho 
Conveyanoe  exeouted—Posseision  of  Trustee  not 
adverse  to  Covenantor's  Devisee  till  Death  of 
Infiuit«]^^ee  Doe  d.  Cololough  v.  HuUo,  col. 
263. 

Posseision  of  Estate  by  Person  entitled  t» 
share  in  Prooeeds  of  Sale,  adverse  to  Trustees 
for  Sale.] — A  testatrix,  by  her  will,  devised  real 
estate  to  trustees,  their  heirs  and  assigns,  in  trust 
for  her  daughter  for  life,  and  after  her  death  to 
sell  and  divide  the  proceeds  between  four  persons, 
A.,  B.,  G.  and  D.,  share  and  share  alike.  On  the 
death  of  the  testatrix  the  tenant  for  life  entered 
and  occupied  until  hex  own  death  in  1857.  On 
her  death  G.  and  D.  entered  and  remained  in 
possession  until  the  death  of  the  latter  in  1874. 
G.  remained  in  possession  until  his  death  in 
1880.  The  trustees  never  in  any  way  acted,  so 
far  as  the  real  estate  was  concerned,  and  the 
property  was  enjoyed  by  0.  and  D.,  and  after 
the  death  of  D.  by  0.  without  interruption  and 
acknowledgment : — Held,  that  the  legal  estate 
in  fee  of  the  trustees  was  extinguished  by  the 
expiration  of  twenty  years  from  the  death  of  the 
tenant  for  life,  and  with  it  the  trusts  by  which 
it  was  affected ;  and  that  it  would  be  wrong  to 
ascribe  the  possession  .of  G.  and  D.,  which  was 
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unlawful  for  all  the  porposes  of  the  will,  to  the 
-supposed  lawful  title  wnich  they  each  had  in 
respect  of  one-fourth  share  of  the  proceeds  of 
-sale.    Boiling  y.  Hobday,  81  W.  B.  9. 

Fossesiion  of  Cestui  que  Trust  under  invalid 
Beyise  not  adyerie  to  Trnstee,  thougb  adyerse 
to  Heir-at-Law.] — Cestuis  que  trustent,  under 
an  invalid  devise,  who  remain  in  possession 
without  acknowledgment  of  title  for  more  than 
twenty  years,  and  thus  bar  the  rijEht  of  the  heir- 
.at-law,  do  not  thereby  acquire  the  legal  estate 
in  the  devised  lands,  which  vests  in  the  trustees, 
•and  subject  to  the  trusts  of  the  devise.  JCemO' 
.ghan  v.  M'Xally,  12  Ir.  Ch.  R.  89. 

Fossesiion  of  Costni  qne  Trust  PosiMsion  of 
Trustee,  not  ceasing  on  Death  of  Cestui  que 
Trust  in  Possession  but  enuring  as  Seisin  of  the 
next  entitled.] — See  Parker  y.  Carter,  col.  251. 

Trustee  of  Estate  not  barred  by  Possession  of 
Assignee  of  Tenant  for  Lifb.j^jSee  Fauiut  v. 
'Carpenter^  col.  168. 

'*  Express  Trust" —On  Face  of  WilL] — 
The  testator  devised  a  house  and  all  other  his 
Tcal  estate  to  his  executors  upon  trust,  the 
declaration  of  trust  being  as  to  the  house  only. 
He  died  seised  of  two  other  houses,  and  his 
•executors  took  possession  of  them,  and  received 
the  rents  for  more  than  twelve  years  from  the 
•death  of  the  testator.  His  heir-at-law  after- 
wards brought  an  action  against  the  executors, 
^eging  that  the  two  houses  vested  in  them  in 
trust  for  him,  and  claimed  execution  of  the  trust : 
— Held,  on  the  authority  of  Salter  v.  Cavanagh 
(1  Br.  &  WaL  668),  that  there  was  on  the  face 
•of  the  will  an  express  trust  for  the  heir-at-law 
within  s.  25  of  the  Statute  of  Limitations  (3  &  4 
Wm.  4,  c.  27),  and  that  his  right  was  not  barred. 
Patrick  v.Simpwn,  59  L.  J.,  Q.  B.  7  ;  24  Q.  B.  D. 
128 ;  61  L.  T.  686. 

A  party  having  been  expressly  named  a  trustee 
in  a  will  under  which  a  question  rested  as  to 
whether  he  was  not  particdly  beneficially  inter- 
•estod,  it  was  held  that  his  representatives  were 
ti-ustees  within  the  S  &  4  Will.  4,  c.  27,  s.  25,  and 
that  though  a  constructive  trust  would  be  barred 
hy  this  statute,  and  might  have  been  barred 
previously  to  it  by  length  of  time,  yet  that  that 
■only  applied  to  cases  where  the  trust  did  not 
.arise  on  the  face  of  the  instrument,  but  was  to  be 
made  out  by  evidence.  Salter  v.  Cavanagh^  1 
Dr.  &  Wal.  668. 

In  1824  an  estate  was  conyeyed  to  A.  in  fee  by 
way  of  mortgage,  the  conveyance  being  upon 
trust  to  sell.  A.  by  his  will,  executed  in 
February,  1826,  devised  his  real  estates  to 
trustees  for  sale,  and  to  hold  the  proceeds  as  part 
•of  his  personal  estate ;  he  then  devised  to  the 
same  trustees  all  estates  vested  in  him  by  way  of 
mortgage  or  in  trust  for  any  persons,  on  payment 
to  them  of  .the  mortgage  moneys  to  convey  the 
mortgaged  hereditaments  to  the  persons  entitled 
to  the  equity  of  redemption  in  the  same,  and 
•directed  that  the  mortjSfage  moneys  when  so  paid 
to  them  should  be  held  upon  the  same  trusts  as 
declared  concerning  his  personal  estate.  Subse- 
quently to  the  dat«  of  his  will,  A.  purchased  the 
^uity  of  redemption  in  the  estate,  and  entered 
into  possession,  but  no  conveyance  was  ever 
made  to  him.  A.  died  in  October,  1826,  leaving 
T.  nnd  C.  his  oo-heirs-at-law.  In  1827  the  trustees 


of  A.'8  will  entered  into  possession  of  the  estate 
administered  and  dealt  with  the  net  rents  ; 
profits  in  accordance  with  the  trusts  of  the 
for  more  than  forty  years.  In  1869  the  reprei 
taUves  of  Y.  set  up  a  claim  to  three-fourth 
the  estate  on  the  grounds,  first,  that  A.  luii 
died  intestate  as  to  the  estate,  one  moiety 
scended  on  T.  as  one  of  his  heirs-at-Law ;  secon 
that  C.  having  by  deed  released  all  her  right 
interest  in  the  estate  to  the  trustees  of  the  i 
such  release  operated  in  favour  of  (in  the  ev* 
which  happened)  A.*s  two  residuary  legated 
whom  Y.  was  one,  and,  consequently  Hu 
moiety  of  the  other  moiety  of  the  estate 
belonged  to  them  : — Held,  that  although  A.  < 
intestate  as  to  the  estate,  and  a  moiety  the 
descended  on  Y.  as  one  of  his  co-heirs,  yet 
the  claim  of  Y.'s  representatives  was  bo^rred 
the  Statute  of  Limitations,  there  being  no  ti 
express  or  implied,  on  the  face  of  the  wil 
favour  of  the  testator's  heirs.  Yardley 
Holland,  L.  R.  20  Eq.  428  ;  88  L.  T.  301. 

A  father  deyised  estates  to  his  son,  EL.  P., 
the  heirs  of  his  body  lawfully  begotten,  " 
upon  special  trust  and  confidence  in  my  son 
in  case  he  shall  have  no  issue  of  his  own  I 
lawfully  begotten,  he,  my  said  son,  will  no 
or  suffer  any  act  in  law  or  otherwise  to  obst 
or  prevent  the  several  following  devises 
trusts  and  limitations  of  my  estates  from  tal 
effect,  but,  on  the  contrary,  that  he  will  d 
cause  to  be  done  eveiy  act  in  his  powe 
establish  and  confirm  the  same";  and  t 
were  certain  limitations  over  in  the  eyent  ol 
death  without  issue.  The  &ther  died  in  1 
and  the  son  shortly  afterwards  suffere 
common  rocoyery,  snd  he  died  without  issi 
1808,  having  deyised  one-fourth  of  the  estate 
G.  H.  D.  P.,  who  died  in  1840,  and  devised 
said  one-fourth  moiety  to  the  defendant, 
who  was  entitled  to  the  estates  upon  the  deal 
G.  H.  D.  P.  under  the  limitations  oontaine 
the  will,  died  in  1852,  leaying  a  son  who  di( 
1864,  leaving  the  plaintiff,  his  eldest  son 
heir-at-law.  In  1877,  the  plaintiff  comme 
an  action  claiming  a  deduution  that  he 
entitled  to  one-fourth  part  of  the  tests 
estates  and  to  mesne  profits,  and  he  allege 
his  statement  of  claim  that  his  father  rems 
until  his  .death  in  ignorance  of  the  provisio: 
the  testator's  will ;  and  that  he  himself  die 
discoyer  his  rights  thereunder  until  1875 ; 
that  the  common  recovery  suffered  by  R.  P. 
invalid: — Held,  that  the  common  recc 
suffered  by  the  tenant  in  tail  defeated  the  lii 
tions  over ;  that  the  words  of  the  devise  die 
create  an  express  trust  within  3  &  4  WilL 
27,  8.  25  ;  and  that  the  plaintiff's  claim 
barred  by  8  Ac  4  WiU.  4,  c.  27,  s.  84.  Jkn 
v.  Penrhyn  (^Lord)  48  L.  J.,  Ch.  804  ;  4 
Cas.  51  ;  39  L.  T.  583  ;  27  W.  R.  173.    H.  L. 

Tor  Paymont  of  Debts.] — A  trust 

will  for  the  payment  of  debts  out  of  real  e 
does  not  prevent  the  operation  of  the  ^^tat^] 
Limitations,  if  the  testator  in  fact  leave 
real  estate  to  support  the  trust.  Smith, 
parte,  Hepburn,  In  re,  54  L.  J.,  Q.  B. 
14  Q.  B.  D.  394. 

A  testator  charged  all  his  real  estate  with 
ment  of  his  debts,  if  his  personal  estate 
insufficient  to  pay  them,  and  directed 
executors  to  raise  sufficient  for  their  paymei 
mortgage  or  otherwise  : — ^Held,  that  this  di' 
create  an  express  trust  within  the  exce 
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contained  in  the  3  &  4  Will.  4,  c.  27,  s.  25. 
Dicketuon  v.   TetudaU,   1   De  G.  J.  &  S.  62 ; 

1  N.  B.  141 ;  32  L.  J.,  Ch.  37  ;  9  Jur.  (NA)  237  ; 
7  L.  T.  665. 

A  testator  charged  his  real  estates  with  his 
debts,  and  he  devised  his  C.  plantation  in  trust 
to  pay  his  debts.  He  died  in  1834,  and  the 
prodace  of  C.  being  in  court: — ^Held,  in  1859, 
that  the  creditors  were  not  barred  as  to  the  fund 
in  court,  a  trust  haying  been  created  in  their 
favour,  but  that  thej  were  barred  as  to  the 
other  real  estates,  they  haying  a  mere  charge 
thereon.    Jaequet  y.  Jacquet^  27  Beay.  332. 

A  trust  for  payment  ot  debts  has  been  held  to 
reviye  such  as  haye  been  barred  by  the  statute, 
though  judges  have  murmured  at  it ;  yet  it  is 
now  established  in  equity ;  and  where  real  estate 
has  been  affected  by  such  stale  debts  it  is  a  plain 
case,  but  not  where  it  depends  on  an  account  to 
be  taken.    Laeon  y.  Briggs,  3  Atk.  107. 

Time  does  not  run  against  a  creditor  after  the 
death  of  the  testator,  in  case  of  a  trust  or  charge 
for  the  payment  of  debts.  Hargreaves  y. 
MUfkeU,  6  Madd.  326 ;  23  B.  B.  231. 

Deyise  in  trust  for  payment  of  debts,  does  not 
reyiye  a  debt  upon  which  the  Statute  of  Limita- 
tions had  taken  effect  by  the  expiration  of  the 
time  before  the  testator's  death.    Burke  y.  Joiiesj 

2  Ves.  &  B.  275  ;  13  B.  B.  83. 

J.  8.  being  indebted  by  simple  contract,  which 
was  barred  by  the  Statute  of  Limitations,  made 
will  and  devised  lands  in  trust  to  pay  debts. 
Qnere,  whether  devise  revives  the  debt,  and 
whether  to  bill  by  creditor  for  benefit  of  trust  a 
plea  of  statute  is  allowable.  Stafford  v.  Blake- 
way,  6  Bro.  F.  C.  630. 

Where  lands  are  devised  to  pay  debts,  debts 
barred  by  statute  are  revived.  Bed  quaere. 
Anon,,  1  Salk.  154. 

Where  real  estates  are  devised  in  trust  to  pay 
debts  in  aid  of  the  personal  estate,  the  Statute 
of  Limitations  does  not  run  in  equity  after  the 
death  of  the  testator.  Hughes  v.  Wynne,  Turn.  & 
B.  307. 

Where  lands  were  devised  in  trust  for  payment 
of  debts,  the  Statute  of  Limitations  runs  not 
after  death  of  testator  against  debts  not  barred 
thereby  at  his  death.  Fergus  v.  Cfore,  1  Sch.  & 
Let  107. 

A  devise  of  lands  to  A.  for  life,  subject  to 
debts,  &C.  and  a  bequest  of  testator's  personfd 
property  to  A.,  the  better  to  enable  her  to  pay 
debts,  &c.  does  not  prevent  a  judgment  from  being 
barred  by  the  40th  section  of  the  3  &  4  Will.  4, 
c  27,  or  create  a  trust  witlun  the  25th  section. 
Dundae  v.  Blake,  11  Ir.  £q.  B.  138. 

The  distinction  between  charges  on  lands  and 
trusts  for  debts  considered,  and  the  several  cases 
on  their  effect  in  reference  to  the  Statute  of 
Limitations  reviewed.    lb, 

F.  was  indebted  to  C.  in  8002.,  to  secure 
which,  in  1814,  he  granted  to  G.  an  annuity  or 
rent  of  100/.,  to  be  issued  out  of  the  lands  of 
Bovegrove  (held  by  F.  under  a  lease  from  C), 
habendum  until  thereby  the  SOOl,  and  interest 
was  paid,  and  F.  covenanted  to  pay  the 
annuity.  In  1815  C.  assigned  the  sum  of  7982. 
(being  the  money  then  due  on  foot  of  the  800/.) 
and  the  annuity  to  H.,  and  covenanted  that 
the  annuity  should  be  regularly  paid  ;  and 
being  entitled-  to  a  sum  of  2,000Z.  charged  on 
hmds  of  which  he  was  himself  tenant  for  life, 
he,  as  a  further  security,  assigned  8002.,  part  of 
the  2,0002.,  to  a  trustee  upon  trust,  in  case  the 
annuity  should  be  unpaid  for  forty-one  days, 


then  from  time  to  time  to  call  in  and  receive 
such  parts  of  the  2,0002.  as  should  be  sufficient 
to  satisfy  the  arrears,  and  apply  the  same  izk 
payment  thereof,  and  after  payment  thereof  ini 
trust  for  0.  In  1816  the  annuity  was  unpaid 
for  more  than  forty-one  days,  but  payments- 
were  made  on  foot  of  it  up  to  October,  1821. 
In  1820  C.  evicted  the  lands  of  Dovegrove  for 
non-payment  of  rent,  and  died  in  1824.  Under 
a  decree,  to  take  an  account  of  incumbrances- 
affecting  the  land  charged  with  the  2,0002., 
made  in  a  suit  instituted  in  1839,  the  master 
reported  that  the  principal  money  which  in 
October,  1821,  was  due  on  foot  of  the  7982.  and 
to  secure  which  the  8002.  had  been  assigned, 
was  still  due,  and  that  the  residue  of  the  2,0002. 
after  payment  of  that  sum,  was  due  to  the 
personal  representative  of  C.  Upon  an  excep- 
tion taken  by  the  personal  representative  of 
G. : — Held,  that  the  demand  of  H.  was  not 
barred  by  the  3  &  4  WiU.  4,  c.  27.  s.  40.  The 
trust  created  by  the  deed  of  1815  is  a  continu- 
ing trust  not  to  be  executed  once  for  all,  and  a 
present  right  to  receive  the  6002.,  within  the- 
meaning  of  the  3  Ac  4  Will.  4,  c  27,  s.  40,  did 
not  accrue  upon  the  nonpayment  of  the 
annuity  for  forty-one  days.  A  person  entitled 
to  a  sum  of  money  charged  upon  land  assigned 
it  to  trustees  in  trust  to  secure  the  payment  of 
a  debt,  and  after  payment  thereof,  in  trust  for 
himself.  He  cannot  as  against  his  creditor,, 
insist  that  the  trust  is  barred  by  the  Statute- 
of  Limitations.  JEfeenan  v.  Berry,  2  Jo.  &  Lat- 
303. 

Where  a  trust  is  created  by  will  for  the  pay- 
ment of  debts,  the  right  of  a  judgment  creaitor 
to  the  benefit  of  that  trust  is  not  affected  by 
the  40th  section  of  the  3  &  4  Will.  4,  c  27. 
Billon  V.  Cruise,  8  Ir.  Eq.  B.  70. 

A.  being  seised  in  fee-simple  of  four  denomi- 
nations of  land,  over  which  B.  had  an  equitable- 
charge  in  respect  of  an  advance  made  by  him  on> 
a  contract  with  A.  for  the  purchase  of  the  land, 
which  was  subsequently  broken  off,  did,  on  the 
occasion  of  his  marriage,  convey  two  of  the- 
denominations  to  the  uses  of  the  settlement,  and. 
the  other  two  upon  trust  that  the  trustees  should 
as  soon  as  they  should  be  required  in  writing  by 

A,  raise,  by  sale  or  mortgage  thereof,  sufficient 
to  pay  off  the  incumbrances  affecting  the  lands, . 
as  set  out  in  a  schedule  annexed  thereto,  with 
interest  thereon.    B.*s  incumbrance  was  in  the 
schedule,  but  he  was  no  party  to  the  deed : — 
Held,  that  he  was  not  a  cestui  que  trust  under 
this  deed,    so  as  to  be  entitled  to  file  a  bill 
to  carry  the  trusts  into  execution ;  and  that  there- 
fore the  case  was  not  within  the  2oth  section 
of  3  &  4  WilL  4y  c.  27  (even  supposing  that  to  ■ 
extend  to  the  provisions  of  the  42nd),  and  that 

B.  was  entitled   only   to   six   years'    interest- 
Ihans  V.  Bagivcll,  2  Gon.  Ac  L.  612  ;  4  Br.  &  War. 
398. 

Qussre,    whether   the    25th    section    creates- 
an  exception  out  of  the  42nd  section  of  the 
3  &  4  Will.  4,  c.  27.     lb. 

The  existence  of  a  trust  by  a  devise  of  real 
estate  for  the  payment  of  debts  prevents  tho- 
application  of  the  Statute  of  Limitations  as  against 
such  debts  ;  and  the  statute  5  Geo.  2,  c.  7,  s.  4, 
does  not  so  convert  real  estate  situated  in  the 
American  plantations  into  personal  estate,  as  to- 
take  it  out  of  the  operation  of  that  principle. 
Tulloch  V.  Simpson,  9  L.  J.,  Gh.  145. 

A  direction  in  a  will,  for  the  payment  of  any 
specified  debts,  takes  them  out  of  the  Statute  of 
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Limitations.  Willianuon  v.  Nayl&r^  3  T.  3c  CoU. 
208. 

Where  a  testator  reyives  debts  barred  by  the 
Statute  of  Limitations,  he  may  appropriate  a 
specific  fund  for  their  payment,  ana  if  the  fund 
is  not  sufficient,  the  creditors  must  take  ratably. 
Jh. 

Testator  by  his  will  declared,  that  one-fifth 
•of  the  residue  of  his  personal  estate  should  be 
divided  amongst  certain  of  his  creditors  named 
in  a  schedule  to  his  will.  The  schedule  con- 
tained the  names  of  the  creditors,  and  the  debts 
■due  to  them  : — Held,  that  the  direction  so  given 
for  payment  of  these  debts  prevented  the  opera- 
tion of  the  Statute  of  Limitations.    Ih, 

Testator  having  first  directed  his  debts  to  be 
paid  out  of  his  real  and  personal  estate,  after- 
wards by  a  separate  clause  provided  that  if  his 
personal  estate  should  fall  short  of  paying  his 
•debts,  then  his  executor  should  enter  into  posses- 
sion of  the  real  estate,  and  apply  the  rents  in 
payment  of  the  debts.  The  personal  estate 
was  sufficient  : — Held,  nevertheless,  that  such 
.a  trust  had  been  created  for  payment  of  the 
•debts  out  of  the  realty  as  to  prevent  the 
Statute  of  Limitations  from  running  against 
the  debts,  and  that  the  real  estate  remained 
liable  to  pay  a  simple  contract  debt  left  unpaid 
after  distribution  of  the  residuary  personal 
estate.  Crallan  v.  Oulton,  3  Beav.  1 ;  9  L.  J.,  Ch. 
^19. 

A  debtor  conveyed  his  life  interest  in  certain 
property  in  trust  for  creditors,  parties  to  the 
deed,  and  the  creditors,  in  consideration  thereof, 
granted  to  the  debtor  licence  to  reside  and  attend 
to  his  affairs  in  any  place  he  might  think  proper, 
without  suit  or  molestation,  in  his  person,  or  his 
^goods,  chattels  and  effects,  by  any  such  creditors ; 
and  that  in  case  of  any  suit  or  molestation  by 
any  of  such  creditors,  contrary  to  the  true  intent 
and  meaning  of  such  licence,  the  debtor  should 
be  wholly  released  and  acquitted  of  the  debt,  and 
the  deed  might  be  pleaded  in  bar : — Held,  that 
this  amounted  only  to  a  licence  by  the  creditor 
to  the  debtor  to  live  unmolested,  and  did  not 
•operate  as  a  release  of  the  debt  or  a  discharge  of 
the  debtor*s  estate ;  and  that  neither  a  suit  by 
-creditors  against  the  trustees  and  the  debtor  to 
enforce  the  trusts  of  the  deed,  nor  an  administra- 
tion suit  by  the  creditor  against  the  estate  of  the 
^debtor  after  his  decease,  for  payment  of  so  much 
of  the  debt  as  the  trust  property  was  insufficient 
to  pay,  was  barred  by  the  trust-deed,  or  amounted 
to  an  acquittance  of  the  debt : — Held,  also,  that 
•the  existence  of  the  trust-deed,  and  the  covenants 
and  licence  therein  contained,  prevented  the 
x>peration  of  the  Statute  of  Limitations  during 
the  life  of  the  debtor  in  respect  of  the  debts  for 
the  payment  of  which  the  trust  was  created. 
O'Brien  v.  Osborfia,  10  Hare,  92  ;  15  Jur.  960. 

A  promissory  note,  dated  4th  of  October,  1842, 
was  payable  at  "  six  months'  notice."  An  action 
was  brought  on  it  in  October,  1848,  and  the 
indorsement  on  the  writ  stated  that  on  payment 
within  four  days,  proceedings  would  be  stayed. 
The  action  was  abandoned,  and  a  formal  notice 
to  pay  in  six  months  was  given  in  January,  1850. 
The  testator  died  in  D^sember,  1850,  having 
devised  his  resi  and  personal  estate  to  his  execu- 
tors, in  trust  to  sell,  and  in  the  first  place  to  pay 
liis  debts.  A  creditors'  suit  was  instituted  by  the 
payee  in  1855,  to  which  the  executors  pleaded 
the  Statute  of  Limitations.  The  court  held,  that 
the  trusts  for  payment  of  the  debts  prevented 
•the  operation  of  the  statute,  both  as  to  the  real 


and  personal  estate,  and  that  neither  the  actio 
nor  tne  indorsement  on  the  writ  of  summons  wi 
sufficient  notice  to  pay,  according  to  the  tenor  < 
the  note.    Afoore  v.  Petchell^  22  Beav.  172. 

Statute-barred  Creditor  excluded  fhN 


Bevife  in  Trust  for  Payment  of  Debts.]— S( 
Magennii  v.  FalUm^  coL  53. 

AOtion  to  recorer  Logaey.]— A  testatri 


by  her  will  bequeathed  an  annuity  to  J.  for  h 
life.  She  also  l>equeathed  some  pecuniaiy  legi 
cies,  payable  after  the  decease  of  the  survivor  < 
herself,  her  mother,  and  J.,  one  of  them  being  1 
the  plaintiff.  And  she  devised  and  bequeathe 
all  her  real  and  personal  estate  to  trustees  upo 
trust  for  sale  and  conversion,  and  out  of  ik 
proceeds  to  pay  her  debts,  and  funeral  and  testi 
mentary  expenses,  and  the  expenses  of  oonversioi 
and  to  invest  the  residue,  and  out  of  the  incom* 
in  the  first  place,  to  pay  the  annuity  to  J.,  an 
in  subordination  to  the  aforesaid  trust  to  pa 
and  apply  during  the  life  of  the  mother  the  i^es 
due  of  the  income  (not  exceeding  800/.),  at  tl 
discretion  of  the  trustees,  for  the  benefit  of  tb 
mother,  and,  after  her  death,  if  J.  should  survi^ 
her,  the  trustees  were,  out  of  the  income  to  pa 
the  annuity  given  to  him,  so  long  as  the  sam 
should  continue  payable,  and,  "subject  to  tl 
several  trusts,  provisions  and  directions  hereii 
before  contained,  and  to  the  payment  of  tl 
several  legacies  hereby  bequeathed,**  the  testatri 
directed  that  her  trustees  should  stand  possesSe 
of  the  estate  in  trust  for  the  defendant  absolutel; 
The  testatrix  died  in  June,  1860.  She  had  i 
real  estate.  In  December,  1860,  the  mother  diet 
J.  died  in  January,  1866.  Owing  to  the  de&u 
of  the  solicitor  of  the  executors  and  trustees  < 
the  will,  who  had  placed  in  his  hands  a  sum  sufl 
cient  to  pay  the  plaintiff's  legacy,  the  legacy  wi 
not  paid  to  the  plaintiff.  The  plaintiff,  in  189 
issued  an  originating  summons  against  the  defei 
dant,  who  was  the  surviving  trustee  and  execut< 
and  the  residuary  legatee  of  the  testatrix,  clain 
ing  administration  of  her  estate : — Held,  that  r 
express  trust  was  declared  of  the  legacies,  an 
that,  consequently,  the  plaintiff's  right  wi 
barred  by  the  act  37  &  38  Vict.  c.  57,  s.  : 
Barker^  In  re,  B%txUm  v.  CcLmphell,  62  L.  J 
Ch.  76  ;  [1892]  2  Ch.491 ;  66  L.  T.  848. 

A  devisee  of  lands  charged  with  payment  < 
legacies,  devised  his  estate  at  H.  to  S.,  in  trust,  \ 
s£,  and  in  the  meantime  to  let  the  estate,  ai 
apply  the  rents  and  net  proceeds  towards  pa; 
ment  of  his  debts,  and  the  legacies  charge 
thereon  by  his  testator's  will : — ^Held,  an  expre 
trust  for  the  payment  of  the  legacies  ;  and  on 
bill  being  filed  by  the  legatees  against  the  repr 
sentatives  of  tne  trustee,  neld,  that  the  claim  wi 
not  barred  by  s.  40  of  the  3  &  4  Will.  4,  c.  2 
WaUon  V.  Saul,  1  Giff.  188 ;  5  Jur.  (N.B.)  40^ 
7  W.  R.  197. 

The  provisions  of  that  section  do  not  apply 
cases  of  express  trust.    Ih, 

Sxeoutor  aaientiiig  to   Legaoy.] — I 


executor  who  has,  under  the  terms  of  the  wi 
active  duties  as  a  trustee  to  perform  in  respe 
to  the  raising  and  investment  of  a  lega< 
bequeathed  upon  trust  for  a  minor,  by  assentii 
to  it  becomes  an  express  trustee,  so  as  to  save  tl 
bar  of  the  3  &  4  WiU.  4,  c.  27,  s.  40.  O'Reil 
V.  Walsh,  Ir.  K.  6  Eq.  555. 

Where  an  executor  separated  from  the  test 
tor's  property  a  sum  bequeathed  to  him  on  trui 
to  which  he  for  some  time  applied  the  intera 
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«nd  afterwards  applied  the  fund  to  his  own  use : 
— ^Held,  that  he  was  liable  as  a  trustee,  and  that 
the  suit  against  him  was  not  to  be  deemed  a  snit 
for  a  legacy,  nor  the  right  affected  by  the  Statute 
of  Limitations  (3  fr  4  Will.  4,  c.  27,  s.  40), 
PhiUivo  v.  Munningg,  2  MyL  &  G.  309. 

B.,  oy  his  will,  directed  his  executors  to  invest 
1,5002.,  and  to  pay  the  interest  to  his  wife  for  her 
life,  and  after  her  decease  to  divide  the  principal 
eqn^ly  among  his  five  children.  In  a  suit  by 
the  representatives  of  R.*s  children,  for  their 
respective  shares  of  the  1,500/.,  upwards  of  thirty 
years  after  their  right  accrued,  praying  that  the 
executor  who  prov^  the  will  might  be  declared 
to  have  been  a  trustee  of  the  1,500/.  for  B.'s 
children  : — Held,  on  demurrer,  that  this  is  a  suit 
not  for  a  legacy,  but  for  the  execution  of  a  trust, 
And  the  Statute  of  Limitations  did  not  apply. 
Daly  V.  Kirvoan,  1  Ir.  Eq.  B.  156. 

Legacy  eharged  on  Land,  although  a 


Trust,  within  the  Statute.] — See  Kmsb  y.  Kelly ^ 
<»L280. 


Devise  for  Sale.] — Under  a  devise  of  land 


upon  trust  for  sale,  the  proceeds  to  be  considered 
as  part  of  the  personal  estate,  the  trustees  allowed 
part  of  the  land  to  remain  unsold  for  fifty  years  : 
— Held,  that  the  trust  was  an  express  trust  within 
S  &  4  Will.  4,  c.  27  (the  Statute  of  Limitations), 
«.  25,  and  a  decree  for  the  execution  of  the  trust 
of  the  unsold  land  was  made  at  the  suit  of  a 
residuarv  legatee.  Mutlaw  v.  Bigg^  L.  B.  18 
£q.  246';  22  W.  B.  469.  See  5.  C^  in  G.  A.,  45 
L.  J.,  Ch.  282 ;  1  Gh.  D.  386 ;  34  L.  T.  273  ;  24 
W.  K  401. 

Gift  of  a  leasehold  house  to  executors,  with 
^direction  to  sell  it,  and  out  of  the  proceeds  to  pay 
■60/.  to  A. : — Held,  that  there  being  a  trust  for 
sale,  the  gift  to  A.  is  not  barred  by  the  Statute 
of  LimiUtions.  Low  v.  Nash,  1  W.  B.  63.  See 
Paw9eiy  v  B(ime*,  col.  281. 

Devise  fbr  Bepair  of  Bead.] — Devise  to 

A  corporation  upon  trust,  **from  time  to  time 
yearly  for  ever,"  to  lay  out  the  yearly  rents  and 
profits  in  the  repairs  of  a  road,  ^  at  their  dis- 
cretion." Upon  an  information  against  the 
corporation,  at  the  relation  of  the  trustees  of  the 
road,  under  a  turnpike  act,  an  account  was 
<tirected  from  the  time  of  passing  the  act  No 
analogy  in  case  of  trust  to  the  Statute  of  Limi- 
tations.   Att.'Oen.  y, Brewers  Co.y\  Mer.  495. 

Devise  to  seoore  Annuity.] — ^A  husband 

left  landed  estate  to  his  wife  for  life,  he  then  left 
«I1  his  property,  real  and  personal,  not  "  other- 
wise specifically  devised,"  to  trustees  upon  trust, 
to  pay  to  his  wife  an  annuity  "  out  of  the  profits 
ana  issues  of  my  trade  and  business  to  be  here- 
4ifter  carried  on  by  my  three  sons  in  trust  for  the 
b^iefit  of  my  wife  and  children,  as  likewise  out 
of  all  profits  arising  from  all  and  every  part  of 
my  estate  and  property  whatsoever."  After  the 
widow's  death  the  landed  estate  was  to  go  to  the 
•eldest  son,  "  only  on  condition  of  well  and  truly 

EayingfOr  causing  to  be  paid,  the  several  legacies 
erein  directed,  and  discharging  with  fidelity  the 
different  trusts  herein  committed  to  him,"  and 
the  three  sons  were  made  residuary  legatees  "  on 
paying  and  discharging  the  different  legacies 
and  trusts  in  this  my  will"  : — Held,  that  the  will 
did  not  impose  upon  the  landed  estate  an  express 
trust  for  the  payment  of  the  annuity  within 
the  meaning  of  s.  25  of  3  &  4  Will.  4,  c  27. 


OtM%ningham  v.  Foot,  3  App.  Gas.  974 ;  33  L.  T. 
889  ;  26  W.  B.  858.    H.  L.  (Ir.) 

An  express  trust  within  s.  25  of  3  &  4  Will.  4, 
c.  27,  must  arise  upon  the  words  of  the  instru- 
ment itself,  not  upon  any  inference  of  law.    Ih, 

[See  also,  as  to  Trusts  under  Wills,  B,  XL  11., 
post  (col.  232).] 


Demise   to   seoure   Annuity.]  —  B.,  in 


consideration  of  a  sum  of  money,  by  indentura 
granted  an  annuity  for  lives,  and  by  the  same 
instrument  demised  the  lands  out  of  which  the 
annuity  issued  to  a  trustee  for  a  term  of  years 
upon  trusts  for  the  better  securing  the  annuity  : 
— Held,  that  the  creation  of  the  term  operated  to 
create  the  relation  of  trustee  and  cestui  que  trust 
between  the  trustee  of  the  term  and  the  owner 
of  the  lands,  and  to  avoid  the  bar  of  the  3  &  4 
Will.  4,  c.  27,  so  long  as  the  term  had  not  deter* 
mined  by  effluxion  of  time.  BerminghanCs 
Estate,  In  re,  Ir.  B.  4  Bq.  187.  Affirmed,  Ir.  B. 
5  Eq.  147— Gh.  App. 


Grant  of  Beversion  to  seeore  Annuity.] 


— ^An  owner  of  a  reversionary  interest  in  real 
estates,  for  the  purpose  of  better  securing  an 
annuity,  granted  the  estates  to  trustees,  upon 
trust  to  permit  him  to  hold  and  enjoy  the  same 
until  default  should  be  made  in  payment  of  the 
annuity ;  and  in  case  of  default,  upon  trust  to 
sell  the  estates,  and,  after  payment  of  the  costs 
attending  the  sale,  to  pay  the  arrears  of  the 
annuity,  and  invest  the  residue  to  meet  the 
growing  payments  of  the  annuity ;  and,  subject 
thereto,  in  trust  for  the  grantor,  his  executors, 
administrators  and  assigns  absolutely  : — Held, 
that  an  express  trust  was  created  for  the  benefit 
of  the  annuitant  within  the  25th  section  of  the 
3  &  4  WilL  4,  c  27,  and  that  he  was  entitled  to 
recover  the  whole  of  the  arrears  of  the  annuity. 
Lewis  V.  Buncombe,  29  Beav.  175 ;  30.  L.  J., 
Gh.  732 ;  7  Jur.  (N.8.)  695 ;  3  L.  T.  867  ;  9 
W.  B.  446. 


Annuity  not  barred,  where  Tmit  to  pay.] 


— See  Ward  v.  Arch^  col.  275 ;  and  Thompson 
V.  Bowyer,  col.  289. 

Annuity  charged  upon  Land  barred  after 

Twelve  Tears,  notwithstanding  Trust]  —  See 
Hughes  v.  Coles,  col.  273. 

In  Pavour  of  Mortgagor.] — A  mortgagor 

of  real  estate  made  by  way  of  a  conveyance  to  a 
trustee,  upon  trust  to  sell  at  discretion  and  out  of 
the  proceeds  of  sale  to  pay  the  mortgage  debt, 
and  to  pay  the  surplus  moneys  to  the  mortgagor, 
does  not  constitute  an  express  trust  in  favour  of 
the  mortgagor  within  3  &  4  Will.  4.  c.  27,  s.  25. 
Looking  v.  Parker,  42  L.  J.,  Gh.  257 ;  L.  B.  8 
Gh.  30;  27  L.  T.  635;  21  W.  B.  113.  S.  P., 
Sands  to  Thompson,  In  re,  52  L.  J.,  Gh.  406  ;  22 
Gh.  D.  614  ;  48  L.  T.  210  ;  31  W.  B.  397. 

The  mortgagor's  right  to  redeem  under  such  a 
mortgage  is  Imrred  by  twenty  years*  possession 
by  the  mortgagee  without  any  acknowledgment 
of  the  mortgagor's  title.    lb. 

Statute  does  not  affeet  Covenant  to  pay 

in  Mortgage,  so  long  as  a  Trust  to  sell  and  pay 
Debt  subsists.] — See  Bennett  v.  Cooper,  coL  281. 

Interest  on  Mortgage  not  limited  to  Six 

Tears,  where  Term  created  to  secure.]  —  See 
Shaw  V.  Johnson,  col.  326  ;  and  Snow  v.  Booths 
coL  325. 
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Ho  ILdTieuury  BeUtion  between  Mort- 
gagee of  deceaeed  Tenant  for  life  in  Poisei- 
■ion  and  Bemaindezman.] — See  Hiekman  t. 
Upsall,  col.  324. 

[See,  in  the  case  of  other  trusts  between  mort- 
gagors and  mortgagees,  B,  II.  9,  poet  (ool.  206).] 

Tnut  in  Xarriage  Settlement  for  railing 

8am  for  Isene.] — By  settlement  of  1786,  lands 
were  conveyed  to  trustees,  upon  trust  to  raise 
5001,  for  the  issue  of  the  marriage,  and  subject 
thereto  for  the  husband  and  his  heirs.  In  1792 
the  husband  and  the  trustees  joined  in  demising 
the  lands  to  B.,  in  consideration  of  a  sum  of 
money  paid  to  the  husband,  and  a  bond  for 
600/.  given  by  B.  to  the  trustees;  and  it  was 
declared  that  B.  should  not  be  liable  to  be  sued 
for  the  500Z.  until  the  trust  vested  in  the  trustees, 
relative  to  the  500/.,  should  be  executed  or  spent, 
pursuant  to  the  settlement  of  1786,  without 
effecting  or  in  any  way  charging  or  incumbering 
the  landis  in  the  hands  of  B.,  his  heirs  or  assigns, 
or  until  the  husband  or  his  heirs  should  otherwise 
discharge  and  exonerate  the  lands  from  the  said 
sum  of  500/.  There  was  issue  of  the  marriage  one 
child  only,  a  daughter,  who  married  J.  S.,  and 
died,  and  J.  S.  b^me  entitled  to  the  500/.  The 
trustees  entered  judgment  on  the  bond  against 
B.,  and  in  1812  assigned  it  to  J.  S.  No  nart  of 
the  principal  or  interest  of  the  500/.  haa  been 
paid,  or  acknowledgment  given,  since  1812  : — 
Held,  that  the  demand  of  J.  8.  to  the  500/.  was 
not  barred  by  the  Statute  of  Limitations  ;  that 
the  assignment  of  the  judgment  in  1812  to  J.  S. 
being  a  transaction  to  wbich  the  trustee  and 
himself  alone  were  parties  merely  substituted 
him  in  the  place  of  the  trustee,  and  did  not  dis- 
charge the  estate  from  the  original  trust  or  vary 
the  rights  of  the  parties  to  the  500/. ;  and  that 
.the  trust  created  by  the  settlement  of  1786,  for 
raising  the  500/.,  was  an  express  trust,  and  within 
the  25th  section  of  the  3  &  4  WilL  4,  c.  27. 
Blair  v.  Augent,  3  Jo.  fr  Lat.  659  ;  9  Ir.  Eq.  B. 
400. 

Under  a  marriage  settlement,  a  term  was  vested 
in  trustees  for  raising  10,000/.  for  the  younger 
children  of  the  marriage,  and,  subject  thereto,  the 
estates  were  limited  to  the  first  and  other  sons  in 
tail  male.  Much  more  than  six  years  after  the 
10,000/.  ought  to  have  been  raised  and  paid,  the 
younger  children  filed  a  bill  to  have  that  sum 
raised : — ^Held,  that  the  relation  of  trustee  and 
cestui  que  trust  existed  between  the  parties ; 
and,  therefore,  the  Statute  of  Limitations,  which 
enacts  that  money  to  be  raised  out  of  land  shall 
not  be  recoverable  but  within  twenty  years  next 
after  a  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  receipt 
for  the  same,  did  not  apply.  Young  v.  Water- 
park  CLord)y  13  Sim.  204  ;  6  Jur.  656.  Affirmed, 
15  L.  J.,  Ch.  63  ;  10  Jur.  1. 

Where,  in  a  resettlement  of  a  family  estate  in 
1829,  and  in  a  subsequent  family  arrangement  of 
1851,  two  previously  created  terms  for  1,000  and 
500  years  were  treated  and  acknowledged  as  sub- 
sisting, but  between  the  two  dates  no  interest 
had  been  paid  upon  them :  —  Held,  that  the 
Statute  of  Limitations  did  not  operate,  and  the 
sums  secured  by  them  were  ordered  to  be  raised. 
lAiu-ton  V.  Ford,  L.  B.  2  Eq.  97  ;  14  L.  T.  320  ; 
14  W.  11.  575. 

Conreyance  by  Tmetee  to  Aesignee  in 

.Bankmptey.] — ^A  cestui  que  trust  of  real  estate 
under  a  will  was  discharged  in  1825,  under  the 


Insolvent  Debtors'  Act,  but  omitted  the  esta 
from  his  sehedule.  In  1831  he  became  benkruj 
and  his  assignee  in  bankruptcy  took  aconveyon 
of  the  estate  from  the  trustee,  in  trust  for  t! 
creditors  under  the  bankruptcy : — Held,  that 
thereby  became  vested  in  him  upon  an  exprc 
trust,  viz.  that  declared  by  the  will,  the  bene 
of  which  belonged  to  the  creditors  under  t 
insolvency,  and  that  on  a  bill  being  filed  by  t 
assignee  in  insolvency  in  1853,  the  statute  afford 
no  defence  to  the  recovery  of  the  estate  or  t 
mesne  profits.    SturgU  y.  Morte,  3  De  G.  fr  J. 

In  reepeet  of  BentsJ— A  testator  havi; 

devised  lands  to  B.  and  W.,  as  trustees  of  1 
will,  with  power  to  grant  leases  of  such  durati 
as  they  should  think  advisable,  directed  that  ^ 
should  receive  the  rent  to  be  reserved,  upon  certs 
trusts.  On  the  death  of  W.,  his  heir-at-law, 
entered  into  possession  of  the  whole  of  the  land 
— ^Held,  in  a  suit  for  an  account  by  one  of  t 
cestuis  que  trustent  of  the  rent,  that  H.  was 
express  trustee  of  the  rent  within  s.  25  of  t 
Statute  of  Limitations  (3  &  4  WiU.  4,  c.  27),  a 
that  the  plaintifE  was  entitled  to  rely  upon  t 
section,  although  there  was  an  absence  of  evidei 
that  W.  was  the  surviving  trustee  of  the  w 
Smith  ▼.  SmUk,  Ir.  B.  10  Eq.  273. 


Conyeyanee  fbr  Valne  within  s.  25.] 


To  prove  a  conveyance  for  value  within  s.  25,  t 
defendant,  who  was  the  eldest  son  of  H.,  offei 
in  evidence,  as  proof  of  a  lost  deed,  a  memor 
in  the  registry  of  deeds  office  of  a  deed,  to  whi 
H.,  A.,  M.  and  G.  were .  parties,  whereby  H.  c< 
veyed  the  lands  to  M.  and  G.  upon  certain  tnu 
which  were  not,  however,  discloeed  by  t 
memorial.  It  was  also  proved  that  in  the  sa 
year  in  which  the  deed  bore  date  a  marriage  v 
solemnised  between  H.  and  A. ;  and  tbAt  '. 
until  his  death  in  1662,  and  thenceforward  i 
defendant,  had  been  continuoudy  in  possess: 
and  in  receipt  of  the  rent  for  their  own  use  a 
benefit:— Held,  that  it  might  be  inferred  t] 
the  lost  deed  was  a  settlement  executed  on  i 
marriage  of  H.  and  A.,  under  which  H.  too! 
life  estate,  and  the  defendant  an  estate  in 
mainder,  and  that  under  it  the  defendant  ws 
purchaser  for  value.    Ih. 

Held,  also,  that  the  statute  began  to  run  in 
defendant's  &vour  from  the  time  of  the  execut 
of  the  deed.    Ih, 


Heir-at-Law  of  Tmstee— Pleading.]- 


cestui  que  trust  under  a  will  brought  an  act 
against  the  administratrix  and  the  heir-at-la^ 
the  sole  trustee,  who  had  died  intestate,  to  mi 
his  estate  liable  for  the  loss  which  had  accrue 
the  trust  estate  owing  to  a  breach  of  trust  o 
mitted  by  him.  The  Statute  of  Limitations  * 
not  pleaded,  and  at  the  trial  an  account 
directed  on  the  footing  of  the  liability  of 
heir ;  he  raised  the  defence  of  the  statute  on 
further  consideration : — Held,  that  the  stal 
should  have  been  pleaded,  and  that  the  heir 
law  could  not  set  up  the  statute  in  answer  ' 
claim  arising  out  of  a  breach  of  trust  commil 
by  the  person  whose  estate  had  descended 
him.  BrittlehaTik  v.  Goodvoin  (L.  B.  6  Eq.  { 
applied.  Burge,  In  re,  OUlard  v.  LawrenaoH 
L.  T.  364  ;  52  J.  P.  20. 


Charge  on  Land.] — ^An  express  trust 


charge  upon  land  is  as  much  saved  from 
operation  of  the  3  &  4  WilL  4,  c.  27,  as  an  exp 
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trust  of  the  land  itseU.  Burrowe$  y.  Gore,  6 
H.  L.  Ca8.  907 ;  4  Jar.  (KJB.)  1245 ;  6  W.  B. 
699.  See  also  AU.'Oen.  y.  JDavU,  18  W.  B. 
1132. 

Bml  «M  37  ac  38  Vict  c  57,  8. 10. 

Oharge  not  bazred  liy  Von-payment  by 

Troataat  to  Life  Tenant ]— See  McCarthy  t. 
Damvt,  ooL  278. 

Tniiteet  of  FemloB  Fund.]— A  fond  was 

established  at  Bombay  by  the  coTenanted  civil 
senrants  of  the  East  India  Company  senring  in 
that  presidency,  for  granting  pensions  and  annui- 
ties to  members,  their  widows  and  children.  By 
the  original  articles  certain  persons  were  appointed 
managers,  snd  they  were  declared  to  M  "  the 
trustees  of  the  fond,**  and  the  property  was  Tested 
in  them : — ^Held,  that  they  were  not  mere  trustees 
for  the  association,  but  trustees  properly  so  called, 
and  that  the  members  of  the  fund  were  the 
beneficiaries,  so  that  the  defence  of  the  Statute 
of  Limitations  could  not  be  set  up  against  a 
claimant  on  the  fund,  merely  on  account  of 
lapse  of  time.  Hdwards  t.  Warden,  45  L.  J., 
c£.  713 ;  1  App.  Cas.  281 ;  36  L.  T.  174— H.  L, 
(E.)    Beyersing  22  W.  B.  669. 

IMt  firom  Solieitor  to  Client.]— After  a 

dissolution  of  partnership,  by  which  the  con- 
tinuing partner  covenanted  to  pay  the  debts  and 
to  pay  tne  retiring  partner  a  sum  equal  to  half 
the  next  half-year's  profits: — Held,  that  non- 

Sayment  of  a  debt  by  the  continuing  partner 
oring  the  half-year  could  not  be  set  up  against 
the  retiring  partner  as  an  answer  to  the  Statute 
of  Limitations.  Watwn  v.  Woodman,  45  L.  J., 
Ch.  67  ;  L.  B.  20  Bq.  721 ;  24  W.  B.  47. 

Held,  also,  that  though  the  debt  was  from 
solicitors  to  a  client  in  respect  of  moneys  received, 
there  was  no  express  trust  to  exclude  the  opera- 
tion of  the  statutes.    lb. 


ftatuto  not  a  bar  to  Claim  by  Mort- 
against  his   Solieitor   for   Balaneo   of 
of  Sale.] — See  Bell,  In  re,  Lake  v.  BeU, 


ooL  205. 

Statute  not  a  bar  to  Claim  by  Client 

against  Administrator  of  Solioitor-Agent  fbr 
Sum  improperly  inyestod.  ] — See  Power  v.  Povoer, 
coL  206. 

Where  Laohes,  Lapse  of  Time  material.] — 

A.  devised  his  real  estate  to  B.  charged  with  the 
payment  of  10,0002.  each  to  K.  and  his  nephew 
C.  K.  had  no  nephew  C,  but  had  a  grand- 
nephew  called  C,  who  was  unknown  to  A.  A. 
died  in  1831,  and  in  1832  C.  claimed  the  legacy 
from  B.,  who  refused  to  pay  it  on  the  grround 
that  C.  was  not  the  legatee  intended.  C.  did  not 
asain  claim.  B.'s  heir  (on  whom  the  estate 
descended)  by  his  will  created  an  express  trust 
**  for  the  payment  of  all  charges  or  claims  then 
existing"  on  the  estate,  and  died  before  1851. 
In  1869  the  personal  representative  of  G. 
(although  previously  for  years  in  possession  of 
the  previous  correspondence  aboat  the  legacy) 
claimed  the  10,000^^^  from  the  person  then  in 
possession  of  the  lands  charged,  subject  to  the 
uut-mentioned  trusts: — Held,  that  the  claim 
was  barred  by  lapse  of  time  and  C.'s  knowledge 
or  means  of  knowledge  of  his  rights,  notwith- 
standing the  express  trust.  Carey  v.  Cuthhert, 
Ir.  B.  7  £q.  542 ;  22  W.  B.  249.  Affirmed  in 
H.  L.,  Ir.  B.  9  £q.  330. 

VOL.   DC. 


The  doctrine  that  where  there  is  an  express 
trufft  lapse  of  time  is  not  material  does  not  apply 
where  there  has  been  gross  laches  on  the  part 
of  the  cestui  que  trust.  Bright  v.  Legerton,  2 
De  G.  F.  &  J.  606  ;  8  W.  B.  678. 

The  Statute  of  Limitations  does  not  apply  to 
an  express  trust  for  a  legacy,  yet  where  the 
beneficiary  or  his  representative  has  allowed  a 
very  long  time  to  elapse  without  attempting  to 
enforce  the  trust,  equity  will,  when  enforcing  it, 
apply  as  to  interest  on  the  l^^y,  the  principle 
of  the  statute.  Thompwn  v.  Eaetwooa,  2  App. 
Cas.  215. 

A  will,  in  1807,  began  thus :  **  I  appoint  my 
after-named  executor,  Charles  E.,  my  youngest 
brother,  to  be  trustee  for  the  following  legacies." 
Several  were  then  named,  and  the  wUl  went  on, 
**  considering  that  money  will  be  more  essential 
to  my  dear  brother,  Samuel  £.,  than  a  distant 
possession  of  land,  I  bequeath  to  Samuel  £. 
during  his  natural  life  the  interest  of  3,0001.,  and 
after  his  death  to  his  eldest  son,  James  £.,  by  his 
last  wife,  Margaret  J.,  or  M.,  or  £.,  till  he  attains 
twenty-one,  and  then  to  obtain  the  principal.  I 
order  that  my  youngest  brother  Charles  £.  shall 
be  Uable  to  all  my  lawful  debts  of  every  descrip- 
tion, and  pay  them  as  soon  as  he  can,  and  also 
pay  my  legacies  when  regularly  due,  and  all 
expenses ;  and  to  enable  him  to  do  all  this,  I 
bequeath  unconditionally  to  him  all  my  estates 
and  landed  property,  with  all  emoluments  be- 
longing to  them,  in  the  county  of  Armagh.  I 
also  beiqueath  to  him,  the  said  Charles,  idl  my 
estates,  &c,  with  aU  their  emoluments,  in  the 
county  of  Louth,  or  elsewhere  ": — Held,  that  the 
will  constituted  an  express  trust,  so  as  to  prevent 
the  statute  applying  to  it.    Ih. 

But,  there  having  been  no  proceedings  taken 
until  1872  with  the  direct  purpose  of  enforcing 
payment  of  the  legacy  (though  other  proceedings 
connected  with  the  will  had  been  going  on),  and 
the  estates  having  psssed  into  the  hands  of  the 
representatives  of  the  original  trustee,  the  interest 
on  the  legacy  was  directed  to  be  calculated  only 
from  six  years  before  filing  the  bilL    Ih» 

Though  the  rule  as  to  Citation  by  time  does 
not  apply  in  the  case  of  express  trusts,  yet,  as  to 
them,  in  equity  the  general  rule  is  that  stale 
demands  are  not  to  be  encouraged.  M^Bonnel  v. 
W7tUe,n  H.  L.Cas.271. 

Cestui  que  Trust's  Bsprosentatiyes  suing 

Trustee's — ^Delay  in  proooodUig  with  Aotion.] — 
See  JHokiHwn  v.  Holland,  col.  32.  See  also  as 
to  lapse  of  time  affecting  express  trusts,  under 
Waivbb  and  Aoquiesgekge. 


Hot  expressed  by  any  Deed.] — £xpre88 


trusts  within  s.  25  are  not  confinecl  to  trusts 
expressed  by  deed,  but  cover  a  case  where 
property  wholly  belonging  to  one  party  is  put 
in  the  hands  of  another  for  the  owner's  benefit. 
Banner  v.  Berridge,  50  L.  J.,  Ch.  630  ;  18  Ch.  D. 
254 ;  44  L.  T.  680  ;  29  W.  B.  844  ;  4  Asp.,  M.  C. 
420. 

Semble,  3  &  4  WiU.  4,  c.  27,  s.  25,  is  by  the 
effect  of  the  Judicature  Act  applicable  to  personal 
property  as  well  as  to  land.    Ih. 

Possessory  Law  of  Jamaica — Actual,  not 


oonstmctiTe,  Trusts.] — See  Beokford  v.  Wade, 
coL  152. 

Tmstoo  do  son  tort.] — ^With  respect  to 

the  operation  of  the  Statute  of  Limitations  upon 
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cases  of  trnsts  in  equity,  the  distinction  is,  if  the 
trust  be  constituted  by  act  of  the  parties,  the 
possession  of  the  trustee  is  the  possession  of  the 
cestui  que  trust,  and  no  length  of  such  possession 
will  bar.  If  a  party  is  to  be  constituted  a  trustee 
by  the  decree  of  a  court  of  equity,  founded  on 
fraud  or  the  like,  his  possession  is  adyerse,  and 
the  Statute  of  Limitations  will  run  from  the 
time  that  the  circumstances  of  the  fraud  were 
disooTered.  ffovend&n  v.  Annesley,  2  Sch.  &  Lef. 
633;  9R.  B.  119. 

Where  a  trust  is  created  by  the  act  of  parties, 
no  time  is  a  bar  to  relief  ;  but  where  there  is  no 
trust,  except  such  as  is  created  by  a  decree  of  the 
court,  on  setting  aside  the  transaction,  time  runs 
from  the  discovery  of  circumstances  which  con- 
stitute the  right  of  relief.  Clanrioarde  (Marquis) 
v.  Henmng,  30  Bear.  175  ;  SO  L.  J.,  Oh.  865 ; 
7  Jur.  (N.8.)  1113;  6  L.  T.  168  ;  9  W.  B. 
912. 

A  trustee  de  son  tort  is  an  express  trustee,  and 
the  lapse  of  more  than  twenty  years  does  not  bar 
a  cestui  que  trust  of  a  fund  which  has  been  mis- 
applied of  his  remedy  against  such  a  trustee. 
ju^e  Auoeiation  of  Scotland  v.  Siddall^  Cooper  v. 
Oreene,  3  De  O.  F.  &  J.  58  ;  7  Jur.  (K.8.)  785 ; 
4  L.  T.  311 ;  9  W.  B.  641. 

A  trustee  of  real  estate  devised  his  real  estate 
to  T.,  subject  to  the  payment  of  a  legacy,  so  that 
the  trust  estate  did  not  pay.  T.  however  acted 
as  trustee : — Held,  that  sne  might  be  deemed  a 
trustee  upon  express  trust,  and  that  the  Statute 
of  Limitations  was  therefore  no  defence  to  a 
claim  against  her  estate  in  respect  of  a  breach  of 
trust.    Jh. 

T.  improperly  allowed  part  of  the  trust  fund 
to  be  received  by  B.,  the  tenant  for  life.  6.,  one 
of  the  reversioners,  borrowed  money  from  C,  and 
mortgaged  to  him  her  share  in  the  trust  funds. 
B.  at  the  same  time  gave  C.  a  bond  and  a  mort- 
gage of  other  property  for  the  same  debt,  B. 
being  a  surety  for  6.  in  this  transaction.  The 
defendant  having  been  paid  out  of  B.'s  estate : — 
Held,  that  T.'s  representative  could  not  claim  to 
have  this  payment  set  oS.  against  the  claim  of  S. 
in  respect  of  the  misapplied  part  of  the  trust 
fund.     Tb, 

In  1840  a  father  left  a  legacy  to  his  daughter 
to  be  paid  ten  years  after  his  death.  In  1847 
the  executor  assigned  to  her  husband  certain 
leaseholds,  which  formed  part  of  her  father's 
estate,  in  consideration  of  the  amount  of  the 
legacy,  the  assignee  having  notice  of  the  trusts 
of  the  wiU.  In  1870  the  persons  entitled  to  the 
residuary  estate  filed  a  bill  against  the  executor 
and  the  assignee  of  the  leaseholds,  alleging  that 
the  leaseholds  had  been  sold  at  an  under- value, 
and  that  the  assignee  was  a  party  to  the  breach 
of  trust  thus  committed,  and  praying  for  adminis- 
tration of  the  trusts  of  the  will,  and  that  the 
assignment  might  be  set  aside : — Held,  that  the 
bill  was  not  multifarious.  Pyrah  v.  Woodeock, 
24  L.  T.  407  ;  19  W.  B.  468. 

Held,  also,  that  the  assignee  was  not  an 
express  trustee,  so  as  to  bring  the  case  within 
8.  25  of  the  8  &  4  Will.  4,  o.  27,  the  Statute  of 
Limitations.    lb. 

Implied  Trust]— By  a  will,  dated  in  1761,  a 
trust  was  created  in  favour  of  a  certain  class  of 
the  testator's  relations,  nearly  all  of  whom  were 
paid  their  proportions.  The  surviving  executor 
and  trustee  of  the  testator  had  the  remainder  of 
the  funds  standing  in  his  name  at  his  death,  and 
by  his  will  he  recognised  the  existence  of  the 


trust,  and  directed  that  it  should  devolve  npoi 
his  nephew.  Administration  de  bonis  non  wa 
granted  in  1822  to  the  surviving  executor' 
estate,  and  subsequently  to  another  person  i: 
1826,  when  the  remaining  trust  fund  was  mixe 
up  with  such  administrator's  personal  estate,  an 
applied  in  the  purchase  of  real  estate.  A  bi! 
was  filed  by  a  person  claiming  part  of  the  legac 
under  the  original  testator's  will,  charging 
breach  of  trust  by  the  surviving  executor,  an 
that  his  real  and  personal  estate  was  liable  t 
make  g^ood  the  amount: — ^Held,  that  the  ret 
estate  could  not  be  charged  with  the  legac; 
that  there  was  an  implied  trust  created  by  tb 
will,  but  the  right  of  the  claimants  havii 
accrued  more  than  twenty  years  since,  the 
claim  was  barred  by  the  Statute  of  Limitation 
Hendertan  v.  AtJdnt,  28  L.  J.,  Ch.  913. 

A  rule  that  trusts  are  not  within  the  Statui 
of  Limitations  applies  only  as  between  trust) 
and  cestui  que  trust,  and  will  not  hold  where 
claim  is  made  after  a  great  length  of  time  again 
a  trustee  by  implication  of  law,  more  especial 
where  such  implication  is  to  be  raised  upon 
doubtful  equity.  Toumi&nd  v.  Ibwntendj  1  Gc 
28  ;  1  Bro.  0.  C.  561. 

Semble,  the  Statute  of  Limitations  is  no  b 
to  a  proof  against  the  estate  of  a  trustee  I 
implication.  Ootoers^  Est  parte,  Seaher^  In  i 
3  Mont  &  Ayr.  172  ;  2  Deac.  207  ;  6  L.  J.,  Bk.  4 

A  court  of  equity  will  not,  after  a  great  lap 
of  time  (as  of  more  than  twenty  years),  ai 
where  no  actual  fraud  is  proved,  enter  in 
inquiries  for  the  purpose  of  raising  an  impli* 
trust  against  a  defendant,  although  the  sar 
lapse  of  time  would  be  no  lAr  to  a  claim  found 
upon  an  express  trust.  Portlock  v.  Oardni 
1  Hare,  594  ;  11  L.  J.,  Oh.  313  ;  6  Jur.  796. 

A  trust  implied  from  mandatory  words  in 
will : — Held,  to  be  barred  by  adverse  possessic 
Kingston  v.  Lorton^  2  Hog.  166. 

A.  devises  K.  Lodge  and  other  real  estates 
trustees  in  aid  of  his  personal  estate ;  and  af  i 
said  trusts  are  fulfilled,  to  convey  to  B.  in  f € 
and  by  a  codicil  recommended  B.,  if  he  chose 

keep  the  house  and  demesne  at  M ,  that 

should  within  twelve  months  make  over  K.  Lod 
to  the  plaintiff.  A.  died  in  1797.  The  trusts 
did  not  sell  any  part  of  the  real  estate,  nor  v 
it  necessary  to  resort  to  it.    B.  entered  on  1 

real  estate,  and  resided  at  M ,  and  died  seis 

in  1799,  having  devised  K.  Lodge  to  the  def< 
dant,  who  entered  and  continued  seised  fp 
thence  to  the  filing  of  the  bill  in  1828.  Oi 
bill  filed  in  1828  :— Held,  that  the  words  of  t 
codicil  were  mandatory,  but  that  as  they  oi 
raised  an  implied  trust,  the  plaintiff  was  oar 
by  adverse  possession  since  1799.    Ih. 

Persons  in  wrongful  Possessloii — Twc^hMM 
not  barred,  where  Trustee  is.] — ^A  renewa 
leasehold  for  lives  was  vested  in  A.  in  trust 
B.,  for  life,  with  remainders  in  the  events  t 
happened  to  G.  and  his  heirs.  Afterwards, 
the  marriage  of  B.,  a  settlement  was  made 
the  construction  of  which  it  was  doubl 
whether  the  leasehold  passed)  on  B.  for  1 
remainder  to  the  sons  oi  that  marriage  In  t 
under  which  D.  would  be  entitled.  The  Ic 
being  still  subsisting  in  A.,  B.  took  a  renewa 
his  own  name,  without  noticing  the  trust ;  s 
after  the  death  of  B.,  D.  entered  and  too 
renewal  in  his  own  name,  and  the  property  c 
tinned  to  be  enjoyed  by  him  and  those  claim 
under  him  for  a  time  much  beyond  the  perioi 
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limitatiG&,  and  more  than  twenty  years  before 
the  oommencement  of  a  suit  by  those  claiming 
under  C.  D^  on  his  marriage,  assigned  the 
leBsehold  to  the  trustees  of  his  marriage  settle- 
ment, and  it  was  enjoyed  acoordingly  until  the 
filing  of  the  bilL  llie  transactions  relating  to 
the  deed,  on  the  construction  of  which  the 
doubts  arose,  took  place  sixty-two  years  before 
the  filing  of  the  bill,  which  was  not  filed  till 
after  all  the  persons  who  could  have  explained 
those  transactions  were  dead.  There  was  much 
ground  for  believing  that  the  parties  had  intended 
the  deed  to  include  the  leasehold : — Held,  firstly, 
that  assuming  the  possession  of  D.,  and  those 
claiming  under  him,  to  have  been  originally 
wrongful,  he  and  they  were  not  express  trustees 
^thin  the  25th  section  of  the  Statute  of  Limita- 
tions, and  might  set  up  the  statute  as  a  bar. 
Secondly,  that  even  if  there  had  been  an  express 
trust,  those  claiming  under  the  settlement,  by  D. 
could,  as  purchasers,  set  up  the  statute.  Petre 
▼.  Pttre^  1  Drew.  371. 

Separate  Use  of  Xarriod  Womaa.] — ^A  father, 
«n  the  marriage  of  his  son,  conveys  an  equity  of 
redemption  on  trust  for  the  separate  use  of  son's 
wife.  He  afterwards  purchases  the  outstanding 
mortgage,  brings  an  ejectment,  and  goes  into 
possession  as  mortgagee.  Son,  having  separated 
from  his  wife,  enters,  after  the  death  of  his 
father,  as  his  heir-at-law,  and  twenty  years 
elapse  : — Held,  he  cannot  set  up  the  Statute  of 
Ziimitations  against  his  wife's  separate  estate. 
BoM  V.  Pursery  1  Ir.  Eq.  B.  43. 

In  1832  M.,  by  will,  appointed  his  daughter 
and  her  husband,  the  d^endant,  his  residuaiy 
legatees,  and  named  them  respectively  his  execu- 
trix and  executor.  In  1837,  by  a  codicil,  M. 
bequeathed  to  her  2,0002.  for  her  sole  use  and 
heneAt.  M.  died  in  1841.  The  defendant  paid 
aU  M.'s  debts  and  legacies,  except  this  legacy  of 
2fi00l,  The  legatee  died  in  1866,  indebted  to  the 
plaintiif  for  mon^  lent  upon  the  credit  of  her 
separate  estate.  The  plaintiff  obtained  adminis- 
tration to  her,  and  instituted  this  suit  in  1867, 
praying  a  declaration  that  this  will  and  codicil 
created  a  valid  trust  (binding  the  defendant)  of 
this  l^acy  for  the  sole  and  separate  use  of  the 
legatee,  and  to  compel  payment  of  the  whole 
2,000Z.,  or  at  least  of  so  much  as  should  be  neces- 
sary to  discharge  the  liabilities  affecting  her 
separate  estate: — Held,  that  a  trust  had  been 
created  for  the  separate  use  of  the  legatee,  and 
that  the  plaintiff's  right  to  enforce  it  was  not 
iiarred  by  the  40th  section  of  the  Statute  of 
Limitations.  Hartford  v.  Pmoer^  Ir.  B.  2  Eq.  204  ; 
16  W.  B.  822. 

By  the  Trustee  Act,  1888,  s.  8,  the  ttaiute 
^hall  run  agaiiut  a  married  tooman  entitled  in 
patMestion  far  her  separate  uee^  whether  with  or 
without  a  rettraint  upon  antieipation. 

Tnuts  attaeUng  to  Fee  aeqnired  under 
statute.] — ^A.,  being  the  owner  in  fee  of  estate 
E.  and  other  estates  in  Ireland,  subject  to  a 
mortgage  in  fee,  by  a  deed  of  Februair,  1807, 
which  upon  the  face  of  it  was  for  valuable  con- 
sideration, purported  to  convey  these  estates  to 
trustees  in  fee,  upon  trust  for  himself,  for  life, 
Temainder  to  his  eldest  son,  B.  (then  unmarried), 
for  life,  remainder  to  B.'s  first  and  other  sons  in 
tail  male,  &c.  In  June,  1807,  A.  and  B.,  by  deed, 
w^hich  on  the  face  of  it  did  not  appear  to  be  for 
value,  purported  to  convey  estate  K.  to  trustees 
in  fee,  upon  trust  for  A.  for  life,  remainder  to 


W.,  a  younger  son  of  A.  for  life,  remainder  to 
W.'s  first  and  other  sons  in  tail  male,  thereby,  in 
effect,  treating  the  previous  deed  as  canc^ed. 
A.  died  in  1808,  when  W.  entered  into  possession 
of  estate  K.,  and  either  he  or  the  appellant  J., 
his  eldest  son,  had  remained  in  possession  ever 
since.  In  1811  the  mortgage  was  paid  off  by  B., 
and  the  legal  fee  in  estate  K.  was  conveyed  to 
him.  In  1815  W.  married,  upon  which  occasion 
estate  E.  was  made  the  subject  of  settlement. 
In  1837  B.  died,  leaving  the  respondent,  J.  B., 
his  eldest  son,  his  heir-at-law  and  in  taiL  In 
1844  J.  B.  claimed  estate  E.  under  the  deed  of 
February,  1807,  and  brought  his  ejectment  against 
J.,  but  failed,  the  judge  who  tried  the  case  being 
of  opinion,  and  so  directing  the  jury,  that  the 
plaintiff  was  barred  by  the  Statute  of  Limita- 
tions and  the  twenty  years*  possession  of  the 
defendant.  J.  B.  then  brought  his  suit  in  equity 
to  obtain  possession  of  estate  K.,  and  that  the 
reconveyance  of  the  legal  fee  in  1811  might  be 
declared  to  have  been  obtained  by  B.  as  a  trustee 
for  the  parties  claiming  under  the  deed  of 
February,  1807 : — Held  (agreeing  with  the  court 
below  that  ttte  deed  of  February,  1807,  should  be 
treated  as  a  deed  for  value,  and  that  of  June, 
1807,  as  not  for  value),  that  the  fee  acquired 
under  the  Statute  of  Limitations  did  not  create 
any  bar  in  this  case,  for  that  the  possession  of 
W.  and  his  son  was  to  be  treated  exactly  in  the 
same  way  as  if  he  had  obtained  the  legal  fee  by 
conveyance,  in  which  case  the  trusts  of  the  deed 
of  February,  1807,  would  have  attached.  Seott  v. 
Soott,  18  Jur.  755. 

Fund  given  by  Deed  and  WUl  to  pay  Bond 
when  called  on — Ko  Trust  ereatod.] — A  bond 
was  executed  in  favour  of  the  Bank  of  England 
by  B.  in  1813.  In  1823,  B.  made  a  voluntary 
settlement  of  his  property,  giving  certain  funds 
to  trustees  in  trust  to  pay  thereout  the  principal 
and  interest  due  on  the  bond  when  and  as  B. 
should  be  required  to  pay  the  same.  B.  died  in 
1828,  and  the  trust  funds  subsequently  became 
the  property  of  E.  E.,  by  her  will  made  in  1869, 
gave  certain  funds  to  trustees  in  trust  to  pay  the 
principal  and  interest  due  on  the  bond  when,  and 
if,  the  trustees  of  the  deed  of  1823  should  be 
called  on  to  pay  the  same,  and  subject  thereto  as 
therein  mentioned.  The  bank  was  unaware  of 
being  entitled  till  1870,  and  no  claim  was  made 
by  them  under  the  bond  : — Held,  that  no  trust 
for  the  bank  was  created  by  the  deed  or  will, 
and  that  the  only  person  who  could  call  on  the 
trustees  to  pay  was  B. ;  the  claim,  therefore, 
was  barred  by  the  Statute  of  Limitations. 
Henriquee  v.  Beneuean^  20  W.  B  350. 

Marriage  Settlement— Sum  ioenred  by  Bond— 
Action  by  Truiteei.] — By  a  marriage  settlement, 
personal  estate  belonging  to  the  lady  was  vested 
in  trustees  for  the  husband  for  life,  remainder  to 
the  wife  for  life,  remainder  to  the  children  of  the 
marriage,  with  remainders  over.  Part  of  the 
settled  fund  was  a  bond  to  secure  a  sum  of  money 
lent  by  the  lady  to  her  intended  husband,  con- 
ditioned for  repayment  by  him,  with  bl.  percent, 
interest,  in  six  months,  if  he  should  be  called 
upon  to  do  so.  There  were  no  children  of  the 
marriage.  Neither  principal  nor  interest  was 
ever  paid  by  the  husband,  or  by  the  wife,  who 
was  his  executrix  : — Held,  that  after  more  than 
twenty  years  from  the  date  of  the  bond,  the 
rq)re8entative  of  the  trustees  was  entitled  to 
enforce  payment  of  the  sum  secured  by  the  bond, 
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JUUU  y.  Borthwirh,  35  L.  J.,  Ch.  31 ;  11  Jar. 
(K.8.)  568  ;  12  L.  T.  600 ;  13  W.  R.  707. 

Beoital  that  Bum  agreed  to  iMMttUdliad 

liMa  paid  to  Tnutoo — Corenaiit  to  pay  fatnrt 
Sum— Settlor  eonftitntiiig  Idmielf  Tnutoo.]  — 

By  a  post-nuptial  Bettleznent  dated  in  1814,  made 
in  pursuance  of  an  ante-nnptial  agreement,  after 
reciting  tibat  the  hnsband  had  agreed  to  settle 
1,000/.  in  manner  thereinafter  mentioned,  and  to 
enter  into  the  coyenanta  thereinafter  contained, 
and  reciting  that  this  smn  had  been  paid  to  G.,  it 
was  witne»ed  that  G.  coyenanted  with  the 
settlor  that  he  would  hold  that  sum  upon  trust, 
with  the  approbation  of  the  settlor,  to  inyest  it, 
in  the  joint  names  of  the  settlor  and  himself, 
either  in  the  public  funds  or  in  goyemment  or 
real  securities,  and  would  hold  the  trust  funds 
and  securities  upon  trust  for  the  settlor  and  his 
wife  during  their  respectiye  liyes,  and  after  their 
death  upon  trust  for  the  benefit  of  their  children ; 
and  the  settlor  coyenanted  that  he  would  at  the 
expiration  of  twelye  months  pay  to  G.  another 
sum  of  1,000/.,  to  be  held  by  him  upon  the  same 
trusts  as  the  first  sum.  G.  died  in  1821,  and  the 
settlor  haying  suryiyed  his  wife,  died  in  1868. 
Neither  of  the  sums  was  really  paid  to  G.,  or 
inyested  in  the  joint  names  of  G.  and  the  settlor : 
— Held,  first,  that  the  settlor  had  constituted 
himself  a  trustee  of  the  first  sum,  and  that  his 
estate  was  liable  for  his  breach  of  trust  in  not 
seeing  that  it  was  inyested,  notwithstanding  the 
3tatuteof  Limitations.  Ston^Y.  Stone^  39  L.  J.,  Ch. 
196;  L.B.5Ch.74;  22L.T.182;  18W.R.225. 

Held,  secondly,  that  as  to  the  second  sum,  the 
settlor  was  in  a  position  of  a  simple  coyenantor, 
and  that  the  remedy  of  the  claimants  for  his 
breach  of  the  coyenant  was  barred  by  the  statute. 
lb. 

By  a  marriage  settlement,  dated  in  1828,  A. 
c»yenanted  to  transfer  a  sum  of  stock  belong- 
ing to  him  to  trustees,  upon  trust  to  pay  the 
diyidends  to  himself  for  life,  and  then  upon 
trusts  for  the  benefit  of  the  intended  wife  and 
the  issue  of  the  marriage.  The  stock  was  not 
transferred  : — Held,  that  A.  was  not  a  trustee  of 
it  within  the  exception  of  the  Statute  of  Limita- 
tions, but  that  it  was  a  debt  from  him,  and  that, 
notwithstanding  his  life  interest,  time  began  to 
run  against  this  debt  from  the  execution  of  the 
settlement.  Splekemell  y.  HotluLm,  1  Eay,  669  ; 
%  W.  B.  638. 

Money  due  firomBeeeiyer.] — ^Asum  of  moneydue 
from  a  receiver,  whether  the  amount  had  been  ascer- 
tained or  not : — Held,  so  long  as  the  recognizance 
exists,  to  be  a  debt  of  record.  Seagram  y.  Tuek^ 
50  L.  J.,  Ch.  572  ;  18  Ch.  D.  296  ;  44  L.  T.  800 ; 
-29  W.  R.  784. 

The  receiver  is  a  trustee  of  such  money  for  the 
persons  entitled  thereto,  and  cannot,  as  against 
them,  ayail  himself  of  the  Statute  of  Limitations, 
although  his  final  accounts  haye  been  passed,  and 
the  recognizances  vacated.    Ih. 

Charitiei.] — Chaiities  are  trusts,  and  are,  as 

.such,  within  the  operation  of  s.  25  of  3  &  4 

Will.  4,  c.  27.      Magdalen  College j  Oxford  y. 

Att'Gen,,  6  H.  L.  Cas.  189  ;  26  L.  J.,  Ch.  620 ;  3 

Jur.  (N.S.)  675. 

Where  the  attorney-general,  haying  no  inde- 
pendent rights  of  his  own,  stands  only  in  the 
same  situation  as  those  who  are  entitled  to  the 
benefit  of  a  charity,  if  they  are  barred  by  lapse 
.of  time,  be  is  equally  barred.    lb. 


Testator  devised  lands  to  trustees,  and  theii 
heirs  upon  trust  to  grant  and  convey  the  tame  to 
the  use  of  J.  W.  for  life,  subject  nevertheless  tc 
and  charged  with  four  annuities,  to  commence 
upon  the  death  of  X.,  three  of  which  were  to  be 
paid  to  three  different  charitable  institutions 
two  of  them  being  corporate  bodies,  and  tih< 
fourth  to  the  poor  of  a  parish,  and  after  th< 
death  of  J.  W.,  subject  to  the  annuities,  to  thi 
use  of  his  first  and  other  sons  in  tail ;  and  h< 
directed  said  seveial  annuities  to  be  paid  (no 
saying  by  whom)  on  the  days  therein  mentioned 
and  expressly  charged  his  estate  with  the  same 
X.  died  more  than  twenty  years  before  th< 
filing  of  the  bill  to  establish  the  charitabl 
devises,  and  no  payment  or  other  satisfiactio] 
was  ever  made  on  behalf  of  the  annuities.  K 
conveyance  had  been  executed  by  the  tmsteei 
but  J.  W.  had,  since  the  death  of  the  testatoi 
been  in  possession  of  the  estates,  and  he  and  hi 
eldest  son  suffered  a  recovery  and  resettled  them 
— Held,  that  the  right  to  recover  the  annuitie 
was  not  barred  by  the  S  &  4  Will.  4,  a  27,  th 
trust  for  the  charities  being  an  express  on< 
within  the  meaning  of  the  25th  section  of  tha 
act.  Charities  are,  equally  with  other  trust 
within  the  operation  of  the  8  &  4  Will,  i 
c.  27.  Oommiitionerit  of  CharitaMs  Donation 
v.  WyhranU,  2  Jo.  &  Lat.  182  ;  7  Ir.  £q.  B.  58< 

An  express  trust  to  support  a  curate  for 
chapel  out  of  the  profits  of  certain  premises  ; 
not  barred  by  the  statute  as  against  the  heir*a 
law  of  one  taking  the  premises  with  notice  < 
the  trust.    Att,-Gen,  v.  Ba/vU,  18  W.  B.  1132. 

Oraat  lubjeet  to  Charge,  not  a  Tnut.^  - 
Granting  an  estate  to  a  man  to  hold,  "  subjec 
to"  a  charge,  does  not  make  the  grantee 
trustee,  so  as  to  prevent  the  bar  of  the  Statute  < 
Limitations.  Hughe*  y.  Kelly,  2  Con.  k.  L.  229 
3  Dr.  &  War.  482  ;  5  Ir.  Eq.  B.  286. 

Where,  in  execution  of  power,  cestui  que  trui 
appoints  trustees  to  convey  to  use  of  A.,  ac 
charges  estate  with  annuities :  it  is  a  oonveyant 
of  the  legal  estate  to  A.  and  not  a  trust,  so  thi 
length  of  time  will  run  against  annuities  if  n< 
demanded.     Wegton  y.  Botoei,  9  Mod.  309. 

Failure  of  Coniideration  for  Surrender 
Oopyhold — Snzrendesee  a  Truftee.]  —  In  co: 
sideration  of  a  marriage  intended  to  be  hi 
betwixt  two  copyholders,  the  man  surrende 
his  copyhold  to  the  use  of  himself  and  ti 
intended  wife,  and  the  survivor  of  them  ;  ai 
the  woman,  in  like  manner,  surrenders  h 
copyhold  to  the  like  use.  The  man  dies  befc 
any  marriage  had ;  Uie  woman  enters  and  en  jo 
for  thirty  years :  declared  a  trust,  and  t 
re-surrender  and  account  of  profits  decree 
Uamond  v.  JHektj  1  Vem.  432, 

Company  taking  Land  under  Statutory  Powi 
— Kegleot  to  pay  Pnrehase-money  into  Court 
Trustee  for  true  Owner.] — ^A  amal  compai 
under  the  powers  of  their  acts,  took  possessi 
of  common  lands  in  1812,  under  a  contract  wj 
A.,  whose  title  was  then  doubtful,  but  did  r 

Eay  the  purchase-money  into  court  as  they  w< 
ound  to  do  in  such  case ;  by  an  award  ma 
in  1837  under  an  inclosure  act,  A.  was  fi 
ascertained  to  be  the  true  owner,  when  he  co 
menced  proceedings  for  the  purchase-money 
Held,  that  he  was  not  barred  by  the  lapse 
time,  the  company  standing  in  tnc  character 
trustees  for  the  true  owners  when  ascertain 
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Oatm'  y.  Crff^tt  OatuU  Gf,,  4  T.  Ac  Coll.  405 ; 
13  L.  J.,  Ch.  89 ;  8  Jnr.  277. 

Where  a  trnstee  admitii  that  the  tnist-monev 
has  not  heen  paid,  but  that  it  has  remained  for 
a  length  of  time  in  his  hands,  quaere,  whether 
any  length  of  time  will  operate  as  a  iMir  to  the 
lawful  cUumant  in  a  oonrt  of  equity.    lb. 

WlMther  Trust  of  Purohaso-money  for  Vendor 
ia  only  ConttmetiTe.] — Quaere,  whether  from 
the  relation  existing  "between  the  vendor  and 
purchaser  of  land,  constituting  the  purchaser  a 
trustee  of  the  purchase-money  for  the  vendor, 
there  arises  any  other  than  a  constructive  trust, 
as  to  which  the  relief  in  equity  by  analogy  to 
the  Statute  of  Limitations  will  be  barred  by 
long  acquiescence.  Ibft  v.  Steph^ntan^  7  Hare,  1 . 
See  S,  aon  appeal,  1  De  G.  M.&G.28  ;  21  L.  J., 
Ch.  129 ;  15  Jur.  1187. 

PenoB  boUiag  undor  Agrooment  to  Pur- 
ahato — ^Ko  ezprosa  Tnut.] — See  Dae  d.  Stanway 
T.  Hock,  coL  228. 

BozTowing  Tnut-monoj  at  raeh.J^In  1825 
A.  borrowed  from  the  executors  in  trust  of  a 
will  a  fund  which  was  thereby  bequeathed  to 
them,  in  trust  for  himself  for  life,  and  then  for 
other  persons,  and  gave  to  them  a  promissory 
note  for  the  repayment  of  this  sum  to  them  as 
"*  executors  in  trust,"  with  lawful  interest : — 
Held,  that  A.  borrowed  the  fund  and  promised 
to  repay  it  as  trust-money,  and  therefore  that 
lapse  of  time  was  no  bar  to  the  claim  against 
htm  for  repayment.  Sjfickerncll  v.  MotJiam,  1 
Kay,  669  ;  2  W.  R.  688. 

Loan  hj  Traiteoi  to  Husband  on  hii  Bond 
under  Powor  in  Betttomont — Tnut-monoy.] — 
A  husband,  under  a  power  in  his  marriage 
settlement,  had  1,000/.  advanced  to  him  by  the 
trustees,  secured  by  his  bond,  payable  at  his 
<leath.  He  died  intestate,  and  all  his  debts 
being  paid  but  the  bond,  a  reverslonaiy  sum  of 
1,6002.  fell  into  the  estate.  The  representative 
of  the  intestate's  father  and  the  intestate's 
widow  were  the  only  parties  entitled  to  his 
estate,  and  the  trustees  of  the  settlement,  having 
given  notice  to  such  representative  of  the  bond 
debt  and  the  1,600/.  assets,  which,  in  another 
suit,  were  ordered  to  be  paid  to  the  widow,  he 
<the  father's  representative)  filed  a  bill  against 
the  widow,  claiming  the  1,600/.,  as  against  the 
trustees,  on  the  ground  that  they  were  barred 
by  the  Statute  of  Limitations,  not  having  proved 
under  a  decree  in  the  suit  in  which  it  was  dealt 
with,  and  the  bond  having  fallen  due  twenty- 
seven  years  previously : — Held,  that  the  1,000/. 
was  trust  money,  and  the  statute  was  no  bar ; 
that  the  widow  could  retain  the  1,600/.  sgainst 
creditors  and  next  of  kin,  and  the  plaintiff  must 
pay  the  costs.  Qtxwell  v.  FranklvnMky^  11  L.  T. 
153  ;  12  W.  R.  1072. 

Bill  by  a  cestui  que  trust  under  a  marriage 
settlement  stated,  that  in  and  prior  to  1827 
trustees  of  a  marriage  settlement,  under  a  power, 
lent  to  the  husband,  on  his  bond,  moneys  held 
in  trost  for  the  wife  for  life,  and  after  her 
decease,  for  her  appointees;  the  death  of  the 
.tfife  in  1861 ;  an  appointment  to  the  plaintiff  ; 
that  there  were  no  trustees  of  the  settlement ; 
that  no  payment,  either  of  principal  or  interest, 
had  ever  been  made  by  the  husband,  and  prayed 
an  acoopnt  of  principal  and  interest  and  pay- 
ment.   Demurrer,  ou  the  ground  that  the  debt 


was  barred  by  the  Statute  of  Limitations,  over* 
ruled  with  costs.  Jemwr  v.  Ackerman^  10  Jur. 
(N.8.)  465  ;  10  L.  T.  328. 

Bonds  TOfted  in  Tmstees  of  ICarriago  Settle* 
ment — Trasts  for  benefit  of  Children — ^Bight  of 
Children  to  sue  on  Bonds,  though  Obligoot 
barred. J — In  1806  bonds  for  payment  of  money 
were  given  by  B.,  with  warrants  of  attorney  to 
confess  judgment.  The  conditions  were,  to  pay 
the  principal  upon  the  death  of  B.,  with  interest 
on  the  first  bond  from  the  day  of  its  date,  and 
on  the  latter  from  the  day  of  the  death  of  the 
obligor.  The  obligees  were  T.,  a  son  of  the 
obligor,  and  C,  in  whom  the  bonds  were  vested 
as  trustees  of  the  marriage  settlement  of  6., 
upon  trusts  for  the  benefit  of  the  children  of  the 
marriage.  In  1807  the  real  estates  of  B.  were 
settled  upon  T.,  one  of  the  obligees,  subject  to 
a  term  of  300  years  for  raising  5,000/.,  which 
was  to  be  applied  in  satisfying  a  debt,  and  the 
remainder  was  to  go  towards  payment  of 
**  judgment  and  specialty  debts  then  owing  by 
B."  The  obligor  died  in  1816,  leaving  his  son 
T.  his  executor,  who  survived  his  co-trustee  C, 
and  died  in  1836.  On  the  death  of  B.,  T.  came 
into  possession  of  the  estates.  On  a  bill  filed  by 
the  children  of  G.  against  B.  and  bis  children, 
who  were  entitled  to  the  estates  subject  to  the 
term,  and  also  against  the  owners  of  the  term, 
praying  for  an  account,  and  payment  of  the 
amount  due  on  the  bonds,  and  that  the  same 
might  be  decreed  to  be  well  charged  on  the 
lands  included  in  the  term  : — Held,  that  the 
bonds  did  not  come  within  the  description  of 
^*  judgment  and  specialty  debts  now  due  and 
owing,"  and  therefore  were  not  a  charge  upon 
the  estate  subject  to  the  term,  but  that  the 
children  of  G.  were  entitled  to  be  paid  out  of 
the  general  assets  of  the  obligor,  of  which  the 
money  to  be  raised  by  the  term  formed  part. 
Burrowes  v.  Gore^  6  H.  L.  Gas.  907 ;  4  Jur. 
(N.8.)  1245  ;  6  W.  R.  699. 

H^d,  also,  that  the  Statute  of  Limitations 
was  no  bar  to  the  right  of  the  cestuis  que 
ti-ustent,  the  children  of  G.,  to  sue  uix^n  the 
bonds,  fdthough  the  obligees  were  barred,  ina»< 
much  as  B.  was  their  trustee,  and  his  was  the 
hand  to  pay  and  the  hand  to  receive.    Ih. 

T.  being  the  trustee  of  the  bonds  and  the 
personal  representative  of  B.,  the  right  of  the 
cestui  que  trust  did  not  accrue  until  the  death 
of  G.  in  1846,  and  therefore  the  statute  did  not 
apply.    Ih. 

Kifapplioation  of  Tmtt  Fund  by  Tenant  for 
Life— Claim  against  Tenant  for  Life's  Xitatd 
by  Ezeentor  of  Bemainderman.]— By  a  marriage 
settlement  made  in  1821,  stock 'belonging  to  the 
wife  was  assigned  to  B.  and  another,  upon  trust 
for  the  separate  use  of  the  wife  for  life,  with 
remainder  for  the  husband  for  life,  with  re- 
mainder, in  default  of  children  of  the  marriage, 
for  B.  The  trustees  neglected  to  have  the  stock 
transferred  to  them,  and  it  remained  in  the 
name  of  the  wife,  and  in  1822  the  husband  sold 
it,  and  possessed  himself  of  the  proceeds.  B. 
died  in  1829,  the  husband  in  1858,  and  the  wife 
in  1864.  There  were  no  children.  In  1866  B.'s 
executors  claimed  the  trust  fund  from  the  hus- 
band's estate: —Held,  that  their  claim  was  not 
barred  by  ^e  Statute  of  Limitations,  Or  by 
acquiescence,  or  by  the  fact  that  B.  was  one  of 
the  trustees  whose  negligence  rendered  the  mis-^ 
application  of  the  trust  fund  possible.    Butler 
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V.  Carter,  L.  B.  6  Eq.  276;   18  L.  T.  11;   16 
W.  B.  388. 

Claim  for  Breaoh  of  Tnut  against  Bepro- 
•ontatiTOt  of  deoeaaod  Tnutoe.] — ^A  trustee  can 
never  be  heard  to  set  up  the  defence  of  the 
Statute  of  Limitations  to  a  claim  by  his  cestui 
que  trust  in  respect  of  a  breach  of  trust,  and 
after  his  death  those  who  take  his  assets  as 
volunteers  must  answer  to  the  extent  of  the 
assets  thej  take,  just  as  he  would,  if  living,  have 
been  bound  to  answer.  Briitlehank  v.  Goodvoih, 
37  L.  J.,  Ch.  377  ;  L.  B.  6  Eq.  545  :  16  W.  B.  696. 

The  liability  in  such  cases  does  not  depend  on 
any  new  assumpsit,  but  originates  from,  and 
depends  entirely  on,  the  liability  of  the  testator 
or  intestate;  it  is  a  liability  simply  as  repre- 
senting the  testator  or  intestate  in  respect  of 
his  property.    Ih, 

CoTonaat  by  Husband  to  sottlo  aftor-aoqnired 
Property — Sum  paid  by  Administrator  of  an 
Intestate,  with  Kotiee  of  Coyenant,  to  Hnsband 
— ^Aetion  by  Tmstee  of  Settlement.] — ^In  his 
marriage  settlement,  a  husband  covenanted  that 
any  after-acquired  property,  exceeding  200/., 
should  be  settled  in  the  same  manner  as  certain 
sums  therein  mentioned.  The  husband,  as  next 
of  kin,  became,  in  1848,  entitled  to  a  sum 
exceeding  the  above  amount,  and  he  induced 
the  administrator,  who  had  notice  of  the  trust, 
to  pay  the  whole  to  him,  the  wife  consenting 
and  signing  a  memorandum  at  the  time.  The 
husband  died  in  January,  1862,  and  in  December 
following  the  surviving  trustee  of  the  settle- 
ment, in  conjunction  with  the  vndow,  filed  a  bill 
for  a  declaration  that  the  estate  of  the  adminis- 
trator (he  having  died  in  1863)  was,  in  the 
hands  of  his  representative,  liable  to  make  good 
the  sum  paid  to  the  husband ;  and  the  court 
held  that  the  widow  was  entitled  to  have  raised 
out  of  the  real  estate  of  the  administrator  (his 
personal  estate  having  been  fully  administered) 
a  snm  sufficient  to  provide  her  an  annuity  equal 
to  the  interest  of  the  misapplied  fund ;  and  that 
the  right  of  the  trustee  of  the  settlement  to  sue 
was  not  barred  by  the  Statute  of  Limitations. 
Cremoell  v.  Dewell,  10  Jur.  (N.8.)  354  ;  10  L.  T. 
22  ;  12  W.  B.  123  ;  3  N.  B.  148. 

Tniitee'i  Afiigni.] — ^A  person  who  has  taken 
a  conveyance  from  a  trustee,  cannot  shelter 
himself  under  a  plea  of  the  Statute  of  Limita- 
tions.   Boteler  v.  Allington^  3  Atk.  459. 

Time  mns  after  Pvzehase  from  a  Tnutoe, 
nnloit  firom  a  mere  Tnutoe  on  exprosa  Tnuts.] 
^See  TJiompwn  v.  Simpttm,  coL  229. 

Bzeonten  setting  np  Btatnte  as  Bar  to  Claim 
for  DeyastaTit — Tnuteof  for  Creditors.]  —  See 
Hyatt,  In  re;  Mariden,  In  re;  and  Oate,  In  re, 
cols.  51 1  52. 

Aeknowledgment  by  Xzeontori,  who  are  alio 
Tnutees  of  Bealty,  not  noeeiBarily  binding  on 
Bealty.]->See  Fordham  v.  Wallu,  col,  134. 

Agent  oontinning  to  reoeiyo  Bents  after 
Owner's  Death,  Tmstae  for  H«ir.]  —  See  Lyell 
Y.  Kennedy,  coll  204. 

Title  to  Share  of  Lands  barred  by  the 
BtatntOi  as  against  Pnrehaser  for  Value,  not- 
withstanding ezeentory  Tnut.]  —  See  Stewart 
▼.  Conyngham,  ooL  230. 


Disorotionary  Tnut  for  Benefit  of  lafimt  ii 
nndivided  Share  of  Estate  —  Statute  does  no 
nin^  against  Infiuit  in  fsyonr  of  Pnrehassc 
with  Notiee.]— See  Yauftg  v.  Harris,  col  245. 

Aeknowledgment  by  One  of  Two  Trostees 
who  are  joint  Mortgagees,  will  not  keep  aliT 
Equity  of  Bedemption.]  —  See  Miehardton  v 
Younge,  col.  290. 


Admission  of  Debt  by  Devisees  in  Tnut  o 
Debtor.] — See  Blair  v.  Nugent,  coL  299 ;  Franei 
V.  Qrwer;  and  St,  John  v.  Boughton,  col.  284. 

8.  Pbikcipal  Ain>  Aoekt. 
See  alio  ante.  A,  IV.  12  (coL  64). 

Beeeipt  of  Bents  by  Agent — Possession  < 
Agent  Possession  of  Prineipal.]  —  During  th 
life  of  D.,  owner  in  fee  of  land  which  was  let  t 
tenants  from  year  to  year  and  week  to  week,  th 
property  was  managed  by  the  defendant  as  h( 
agent,  the  defendant  receiving  the  rents  an 
paying  them  into  a  separate  ear-marked  accouz 
at  his  own  bank.  D.  having  died  intestate  i 
1867,  the  defendant  continued  to  receive  the  rem 
and  pay  them  into  the  bank  exactly  as  before,  n( 
informing  the  tenants  of  D.*s  death,  but  statin 
to  several  persons  that  he  was  acting  as  agent  an 
receiver  for  the  true  heir  whoever  he  might  b 
The  defendant  thus  acted  till  1880,  when,  moi 
than  twelve  years  having  elapsed  after  D. 
death,  he  claimed  the  property  on  his  ow 
account.  The  assignee  of  D.'s  heir  having  i 
1881  brought  an  action  against  the  defendant  1 
recover  possession  of  the  land  and  for  an  accoui 
of  the  rents  and  profits  : — Held,  that  as  to  t) 
land  the  acts  of  the  defendant  in  receiving  tl 
rents  as  agent  for  the  heir  could  not  dispossc 
the  heir  so  as  to  put  him  to  his  action  under  i 
2&3ors.8  of  3  &  4  WilL  4,  c.  27  ;  that  the  defe; 
dant*s  acts  as  such  agent  though  nnauthoris 
might  be  ratified  by  the  true  owner,  and  we 
ratified  by  the  plaintiff  bringing  his  action  with 
a  reasonable  time  after  the  heir  was  ascertainec 
that  as  to  the  accumulated  rents  and  profits  t] 
defendant  had  made  himself  a  trustee  ;  that  tl 
action  vras  not  baned  by  the  Statute  of  Limit 
tions ;  and  that  the  plaintiff  was  entitled  to  jud 
ment  for  the  recovery  of  possession  of  the  hu 
and  to  an  account  of  the  rents  and  profits  sin 
D.'s  death.  Lyell  v.  Kennedy,  59  L.  J.,  Q. 
268  ;  14  App.  Oas.  437  ;  62  L.  T.  77  ;  38  W. 
353— H.  L.  (E.) 

The  possession  of  an  agent  is  the  possession 
the  principal ;  and  the  principal  may  acquire 
possessoiy  title  to  real  estate  by  receiving  t 
rents  for  twenty  years  through  an  agent,  althouj 
that  agent  is  the  person  really  entitled  to  t 
estate.  WUliams  v.  Pott,  40  L.  J.,  Ch.  77 
L.  R.  12  Eq.  149. 

So  long  as  an  agent  is  in  receipt  of  the  rent 
land,  the  Statute  of  Limitations  (3  Ac  4  WilL 
c.  27),  s.  3,  will  not  run  against  his  employe 
and  if  a  person  commences  to  receive  rents 
the  agent  for  another,  and  afterwards  contini 
to  receive  such  rents,  without  paying  them  ov 
he  must  be  presumed  to  receiye  as  agent  till  t 
contrary  is  shewn.  Smith  v.  Bennett,  90  Lu 
100. 

Statute  mm  in  fliTOvr  of  Agent  eontinvi 
in  Possession  after  Bankmptey  4f  Prinoipa 
— See  Marhwich  v.  Hardingham,  ooL  827. 
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PrMvmption  Againf  t  Agoit't  PoiMsiion  being 
AdTtne.]— See  Att-Oen.  v.  London,  coL  260. 

Yearly  Tenuit  paying  Bent  to  Agent  nnder 
Belief  he  la  Owner*i  Ag^nt— Batliloation   liy 
r.]— See  McAuliffe  y.FitzHmon*,  ooL  260. 


Zntty  into  Poeieiaion  of  BrotheT'e  Property 
on  hia  Death  treated  aa  Poeaeiaion  aa  Bailiff 
tn  Inlhnt  Heir.]— See  JWley  v.  BatcombOy  coL 
272. 

So,  Pather'a  Poaaeaaion  of  Infiuit  Ben'a 
Preperty.l— See  Tinker  y.  Bodtoell,  and  Hohhs, 
In  re,  cot  251 ;  and  Thomas  y.  ThomoM,  ooL 
272. 

Money  reeelTod  by  Agent  in  Pidneiary  Capaeity 
— Solieitor  and  Client.]— In  1868,  npon  the  death 
of  the  mortgagor,  the  mortgaged  property  was  sold 
by  A^  the  mortgagee,  under  the  power  of  sale 
oontaiDed  in  the  mortgage  deed.  The  balance  of 
the  proceeds  after  payment  of  the  mortgage  debt 
was  retained  by  B.,  who  in  effecting  the  mort- 
gages, had  acted  as  solicitor  for  both  parties, 
and  conducted  the  sale  on  behalf  of  A.  The 
power  of  sale  in  the  mortgage  deed  contained 
the  usual  provision  that  Uie  surplus  proceeds 
should  be  paid  to  the  mortgagor,  his  heirs,  or 
assigns.  The  mortgagor  had  died  unmarried  and 
int^tate,  and  being  illegitimate  left  no  next  of 
kin.  Administration  had  not  been  taken  out  to 
him.  A  died  in  1877,  having  left  all  his  property 
to  his  widow  C,  whom  he  appointed  his  executrix. 
C.  died  in  1878,  having  appointed  B.  and  R.  her 
executors.  Upon  the  death  of  B.  in  1881,  R.,  as 
being  through  C.  the  leeal  personal  representative 
of  A,  claimed  as  against  B.*s  estate  the  balance 
of  the  proceeds  of  the  sale  in  1868  of  the  mortgaged 
property : — ^Hcld,  that  B.,  having  received  this 
nUance  in  a  fiduciaiy  character  as  agent  for  A, 
and  with  full  knowledge  that  A.  was  an  express 
trustee  of  the  balance  for  the  mortgagor,  and,  in 
the  circumstances,  liable  to  a  claim  by  the  crown, 
had  broaght  himself  within  the  principle  of  Bur- 
dick  V.  Oarriek  (L.  R.  5  Ch.  233),  and,  accordingly, 
that  the  Statute  of  Limitations  could  not  be  set  up 
as  a  bar  to  the  claim.  Bell,  In  re,  Lake  v.  Bell, 
56  L.  J.,  Ch.  307  ;  34  Ch.  D.  462  ;  55  L.  T.  757  ; 
35  W.  R.  212. 

P.,  who  was  a  solicitor,  had  acted  as  agent  for  the 
late  husband  of  M.  in  several  matters  of  business, 
including  investments  of  money.  P.  collected  the 
personal  estate,  and  received  large  sums  on  foot  of 
It.  He  acted  not  only  as  solicitor,  but  as  general 
agent  for  M.,  and  furnished  her  with  accounts  of 
his  receipts  and  disbursements.  While  acting  as 
agent  for  M.  in  1871,  P.  invested  1,5002.  on  amort- 
cage  to  H.,upon  security  which  proved  to  be  worth- 
fen.  There  was  no  evidence  that  P.  was  authorised 
to  lend  on  this  or  on  any  special  security.  P.  acted 
as  solicitor  both  for  M.  and  H.  in  the  matter  of  the 
loan.  The  interest  was  paid  for  some  years  on 
the  I,500Z.,  but  afterwaras  H.  ceased  to  pay  any 
interest.  Proceedings  were  undertaken,  and  ex- 
penses incurred  by  H.  in  endeavouring  to  realise 
the  security,  whidi  proved  fruitless.  Upon  P.*8 
death  M.  claimed  as  a  creditor  in  an  administration 
action  the  sum  of  1 ,500Z.,arrears  of  interest,and  the 
coats  of  the  proceedings  taken  by  her  to  realise  her 
eecnrity : — ^Held,  that  there  was  a  fiduciary  rela- 
tion between  the  parties,  which  precluded  the  per- 
sonal representanve  of  P.  from  relying  on  the 
Statute  of  Limitations,  and  that  M.  was  entitled 
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to  reject  the  investment  and  to  insist  on  the  dis- 
allowance of  the  1,500Z.  credit  in  P.'s  account. 
Power  V.  Power,  13  L.  R.,  Ir.  281. 


Cestui  que  Trust 
Agent,  not  Tenant -at - 
LeaJi,  coL  181. 


Estate  for  Trustee, 
ill.] — See  Melling  v. 


9.  MOBTOAOOB  AND  MOBTOAOBE. 

See  alio  post,  B,  V.  (col.  273),  and  B,  XI. 

(col.  322). 

Bv  87  &  38  Vict,  c  57,  s.  7  (amending  3  &  4 
Will  4,  c.  27,  s.  28),  a  mortgagor  thall  not  bring 
an  action  to  redeem  after  twelve  yeart  from  the 
mortgagee^g  obtaining  poueneion  or  signing  a 
written  acknowledgment  of  the  mortgagor's  title, 
Bys.  8  (amending  3^4  WUl.  4,  e.  27,  *.  40;,  no 
a^ion  shall  be  brought  to  recover  any  sum 
secured  by  a  mortgage,  but  within  twelve  years 
after  the  right  to  receive  the  same  has  accrued 
or  after  a  part-payment  of  principal  or  interest 
or  an  acknowledgment.  By  s.  9  (amending  7 
Will,  4^1  Vict.  c.  28^,  a  mortgagee  or  person 
claiming  under  any  mortgage  may  recover  the 
land  within  twelve  years  from  the  last  payment 
of  any  part  of  the  prinmpal  and  interest,  though 
more  than  twelve  years  have  elapsed  since  the 
right  of  action  accrued. 

Possession  not  Adverse  to  Mortgagee  at  Pass- 
ing of -Ast— Foreelosure  Aetion— when  Time 
runs  against— Equity  of  Bedemption  in  Settle- 
ment.]— A  mortgage  was  executed  in  1802,  and 
in  1812,  the  mortgagor,  upon  his  marriage, 
settled  the  equity  of  redemption  upon  himself 
for  life,  remainder  to  trustees  for  a  term  of  years 
to  secure  a  jointure  for  his  wife,  and  portions  for 
his  younger  children,  remainder  to  his  first  and 
other  sons  in  taiL  That  settlement  was  never 
registered ;  and  the  mortgagee  shortly  after  its 
execution  filed  a  bill  of  foreclosure  against  the 
mortgagor  alone,  and  obtained  a  decree  of  seques- 
tration against  him.  The  mortgagee's  represen- 
tative revived  the  suit,  and  in  September,  1830, 
got  a  receiver  appointed,  who  received  the  rents 
of  part  of  the  mortgaged  lands.  The  mortgagor 
died  in  February,  1838,  and  a  bill  of  revivor  was 
filed  against  his  eldest  son,  as  heir,  who  allowed 
a  decree  on  sequestration  to  pass  against  him,  an 
account  to  be  taken  under  that  decree,  and  a 
final  decree  to  be  obtained  without  opposition. 
A  conditional  order  for  an  attachment  was 
obtained  against  him  for  not  bringing  in  the 
title-deeds,  and  he  filed  an  affidavit  stating  the 
settlement.  The  mortgagee's  representative  filed 
a  supplemental  bill  against  the  widow  and 
younger  children  in  May,  1838,  to  carry  the 
decree  into  execution  : — Held,  that  the  possession 
was  not  adverse  to  the  mortgagee  when  the 
3  Ac  4  Will.  4,  c.  27,  passed ;  that  the  15th 
section  of  that  act,  taken  in  connection  with  the 
subsequent  act,  7  Will.  4  &  1  Vict.  c.  28,  s.  1,  gave 
to  the  mortgagee  the  right  to  file  a  bill  of  fore- 
closure, within  five  years  from  the_passing  of  the 
first  act.  Wrixon  v.  Vise,  5  Ir.  Eq.  R.  173 ;  8 
Dr.  &  War.  104  ;  2  Con.  k.  L.  138. 

A  bill  of  foreclosure  is  not  a  suit  for  the 
recovery  of  money  charged  on  land,  within  the 
40th  section  of  the  act  8  &  4  WilL  4,  c  27  ;  but 
is  within  the  24th  section.    lb. 

The  24th  section  of  that  act  applies  as  well  to 
mortgagees  of  the  legal  estate,  as  to  those  of  the 
equitable  estate.    lb. 
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A  bill  of  foreclosure  is  not  a  sait  in  equity  for 
the  recovery  of  Uie  money  charged  upon  land, 
although  it  may  lead  to  that,  but  it  is  in  effect  a  suit 
to  obtain  the  equity  of  redemption,  which  is,  in 
the  view  of  equity,  an  actual  estate.  Quaere, 
therefore,  as  to  Bearman  r.  Wyehe  (9  Sim.  570). 

The  right  to  file  a  bill  of  foreclosure  whether 
the  mortgage  be  legal  or  equitable  falls  within 
the  3  &  4  Will.  4,  c.  27,  s.  24,  and  the  7  WilL  4 
&  1  Vict.  c.  28,  and  the  time  is  governed  by  the 
legal  right  of  the  party  to  bring  an  action,  or,  if 
he  have  not  the  legal  estate,  by  the  right  which 
he  would  have  had  if  his  estate  had  been  a  legal 
instead  of  an  equitable  one.    lb. 

Semble,  an  adjudication  of  a  court  of  equity 
would  save  the  right  from  being  barred  by  the 
statute,  and  the  court  would  restrain  the  party 
from  setting  up  the  statute  at  law.    lb. 

Where  an  equity  of  redemption  is  put  in  settle- 
ment, though  the  tenant  for  life  is  the  party 
bound  to  pay  the  interest  upon  the  mortgage, 
yet  the  mere  laches  of  the  mortgagee  to  demand 
such  interest  from  the  tenant  for  life  will  not 
prejudice  his  claim  against  those  in  remainder. 
lb. 

D.  mortgaged  land  in  fee  to  J.,  subject  to  a 
proviso  of  cesser,  upon  payment  of  the  money 
secured,  upon  a  day  more  than  twenty  years 
before  the  passing  of  the  3  Jc  4  Will.  4,  c.  27. 
Within  twenty  years  before  the  passing  of  the 
statute,  D.  acknowledged  that  the  mortgage 
money  was  unpaid.  On  ejectment  by  the  heir 
of  J.,  within  five  years  after  the  passing  of  the 
statute,  the  jury  found  that  the  mortgage  money 
was  unpaid  : — Held,  that  the  ejectment  was  not 
barred  by  s.  2,  D.'s  possession  not  being  adverse 
at  the  time  of  passing  the  statute ;  and,  there- 
fore, the  heir  of  J.  had,  by  s.  15,  five  years  from 
that  time  to  bring  the  action,  though  no  proof 
was  given  that  he  had  been  in  possession,  or 
received  rent  or  interest.  I>oe  d.  Jones  v. 
WUliams,  6  K.  &  M.  816 ;  6  A.  &  E.  291 ;  2 
H.  k  W.  218  ;  6  L.  J.,  K.  B.  281. 

It  was  doubted  whether  ss.  2  &  3  of  3  &  4  WilL 
4,  c.  27,  comprehended  the  case  of  a  mortgagee 
so  as  to  render  it  necessary  for  him  to  briug  an 
ejectment  within  twenty  years  from  the  day  of 
default  made  in  the  payment  of  the  mortgage- 
money,  lb.  Se^  now  Littledale's  Act  (7  Will. 
4  &  1  Vict.  c.  28),  amended  by  Real  Property 
Limitation  Act,  1874,  s.  9. 

Before  the  Statute.]— Where  A.  mortgaged  his 
premises  in  fee  to  B.,  with  a  proviso  for  redemp- 
tion on  payment  of  the  mortgage  money  on  a 
given  day  ;  but  A.  continued  in  possession  until 
his  death,  after  which  C,  his  son  and  heir,  and 
his  widow,  continued  in  possession  until  the 
death  of  the  latter,  when  O.  conveyed  the 
premises  in  fee  to  D.,  who  levied  a  fine  with 
proclamations,  and  entered  into  poesession ;  on 
an  ejectment  being  brought  by  £.,  the  heir-at- 
law  of  B.,  the  original  mortgagee,  and  a  special 
verdict  finding  as  a  fact  the  nonpayment  of  the 
mortgage  debt  on  the  given  day,  without  finding 
either  an  adverse  possession  by  A.  or  his  heir,  or 
that  Interest  had  been  paid  upon  the  mortgage- 
money  by  the  mortgagor: — Held,  that  though 
there  had  been  a  lapse  of  thirty-seven  years  since 
default  in  payment  of  the  principal,  the  21  Jac. 
1,  c.  16,  was  no  bar  to  the  ejectment,  and,  con- 
sequently, that  the  mortgagee  was  not  precluded 
thereby.  Hall  v.  J)oe  d.  Surtees,  1  D.  &  R.  340 ; 
6  B.  &  Aid.  687 ;  24  R.  R.629. 


Betroipeetiye  Operation  of  Statnte—Aekaon 
lodgment  by  Mortgagee  in  Traatfer  withon 
Privity  of  Mortgagor.] — In  1816,  a  mortgage) 
under  a  mortgage  created  some  years  ^on 
entered  into  possession  of  the  mortgaged  premises 
and  in  1827  he  executed  a  transfer  of  his  mort 
gage  to  another.  The  transferee  thereupo 
entered  into  possession,  and  in  1828  executed 
transfer  of  his  mortgage  to  a  second  transferet 
who  then  entered  into  possession.  The  mor 
gagor  was  not  a  party  to  either  transfer,  and  ha 
not,  from  the  time  the  original  mortgagee  entere 
into  possession,  received  any  acknowl^gment  i 
writing  of  his  equity  of  redemption.  In  183! 
3  k  4i  Will.  4,  c  27,  was  passed.  In  1845.  tli 
representative  of  the  mortgagor  filed  a  bill  f( 
redemption  against  the  representatives  of  tl 
second  transferee  :  —  Held,  that  the  statui 
operated  retrospectively,  by  taking  from  t\ 
mortgagor  the  benefit  of  the  acknowledgmei 
which  had  already  been  made  of  the  mortga| 
title  in  the  transfers  of  1827  and  1828  ;  and  th( 
the  suit  (as  to  that  estate)  ^'as  therefoi 
barred.    Batchelor  v.  Middleton,  6  Hare,  75. 

When  Mortgagor  barred  in  Isle  of  Man,  prii 
to  Statute.] — Held,  that  before  the  passing  < 
the  3  Will.  4,  c.  27,  which  applies  to  the  Isle  \ 
Man,  the  equity  of  redemption  of  lands  tbci 
was,  under  the  Act  of  Tynwald,  of  1703,  callc 
the  Act  of  Settlement,  barred  by  the  lapse  < 
twenty-one  years  from  the  date  of  the  mortgag 
though  the  mortgagor  had  remained  in  possessic 
and  paid  interest  of  the  mortgage  debt.  Christ  w 
V.  OoUie,  2  Moore,  P.  C.  226. 

Person  elaiming  under  a  Mortgage,  who  is 

— In  1821,  N.,  being  seised  in  fee  of  land,  lease 
it  to  W.    In  1822,  W.  mortgaged  it  for  a  term  < 
years.     In  1834,  the  mortgage  was  paid  off,  ai 
the  mortgagee  and  the  owner  of  the  equity  • 
redemption  conveyed  all  their  interest  to  tl 
person  under  whom  the  plaintiff  claimed : — Hel 
that  the  plaintiff  was  a  person  claiming  under 
mortgage  within  7  Will.  4  &  1  Vict.  c.  28,  and  thei 
fore  might  bring  ejectment  within  twenty  yea 
after  the  mortgage  was  paid  off,  though  after  t] 
expiration  of  twenty  years  from  the  payment 
rent  to  the  mortgagor,  or  acknowledgment 
title  in  him  by  the  tenant  in  possession.     Doe 
BaddeUy  v.  Mtusey,  17  Q.  B.  373  ;  20  L.  J.,  Q. 
434  ;  15  Jur.  1031.    Questioned  in  Thornton, 
Franpfj  infra.  Cf.  judgment  in  Meath  v.  Pim 
6  Q.  B.  D.  345. 

An  owner  in  fee  of  land,  prior  to  mortgagii 
it  for  a  term  of  years  put  A.  into  possession, 
occupied  for  twenty-five  years  without  payme 
of  rent  or  a  written  acknowledgment  of  t 
mortgagor's  title.  A.  then  conveyed  in  fee  to  t 
plaintiff,  and  after  attorning  to  him  as  his  tena 
gave  up  possession  for  a  sum  of  money  to  B.,  t 
representative  of  the  mortgagor,  and  to  C,  t 
executor  of  the  mortgagee  (whose  mortgage  h 
been  kept  alive  by  payment  of  interest).  B.  aj 
C.  afterwards  joined  in  a  conveyance  of  t 
premises  to  the  defendants : — Held,  in  ejectmei 
that  the  defendants  were  persons  claiming  und 
a  mortgage  within  7  Will.  4  &  1  Vict.  c.  28,  a: 
consequently  that  the  3  &  4  Will.  4,  c.  27,  c 
not  operate  to  bar  their  title.  Ford  y.  Ager 
H.  k  C.  279 ;  32  L.  J.,  Ex.  269  ;  9  Jar.  (N. 
804  ;  8  L.  T.  546  ;  11  W.  B.  1073. 

An  undivided  moiety  of  real  property  was 
1875  conveyed  to  a  purchaser,  who  never  entei 
into  possession  or  into  receipt  of  the  rents  a 
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profits  thereof.  In  1886  the  purchaser  mort- 
^ged  his  estate  in  the  property  to  a  mortgagee, 
mnd  in  1890  sold  the  equity  of  redemption  to 
the  plaintiff,  who  subseqnentl j  paid  off  the  mort- 
^a^: — ^Held,  in  an  action  for  partition  of  the 
property  against  the  owners  of  the  other  moiety 
-who  had  l^en  by  themsplyes  and  their  predeces- 
«on  in  title  in  separate  possession  of  the  property 
•oontinnonsly,  since  1875,  for  sixty  years,  that,  as 
the  equitable  title  of  the  plaintiff  had  been 
haned  by  s.  24  of  the  Real  Property  Limitation 
Act,  18S3,  before  he  paid  off  the  mortgage,  he 
iras  not  a  person  claiming  under  a  mortgage  of 
land  within  the  meaning  of  the  Real  Property 
^limitation  Act,  1837.  'Jliornton  v.  France,  66 
Kj.  J.,  Q.  B.  705  ;  [1897]  2  Q.  B.  143;  77  L.  T.  38 ; 
46  W.  R.  56— C.  A. 

The  Real  Property  Limitation  Act,  1837,  docs 
not  confer  a  new  right  of  entry  on  a  mortgagee 
'when  at  the  time  of  making  the  mortgage  some 
person  is  in  possession  of  the  mortgaged  property 
noldlng  adversely  to  the  mortgagor,  and  the 
Statute  of  Limitations  has  already  begun  to  run 
in  his  favour  against  the  mortgagor.    lb. 

Mortgagor's  Sight  to  Redeem,  and  to  surplus 
Prooeods  on  Bale,  barred,  notwithstanding  Ttnit 
in  Mortgage.] — ^A  mortgage  of  real  estate  made 
hy  way  of  a  conveyance  to  a  trustee,  upon  trust 
to  sell  at  discretion  and  out  of  the  proceeds  of 
sale  to  pay  the  mortgage  debt,  and  to  pay  the 
surplus  moneys  to  the  mortgagor,  docs  not  con- 
stitute an  express  trust  in  favour  of  the  mort- 
gagor within  3  &  4  Will.  4,  c.  27,  s.  25.  Lt^eking 
v.  Parhrr,  42  L.  J.,  Ch.  257  ;  L.  R.  8  Ch.  30 ; 
27L.  T.  635;  21  W.  R.  113. 

Under  such  a  mortgage  the  only  right  of  the 
mortgagor  is  to  redeem,  and  he  cannot  file  a 
bill  for  a  sale.  The  only  right  of  the  mortgagee 
is  to  have  the  property  sold,  and  he  is  not 
entitled  to  foreclose.    Ih, 

The  mortgagor's  right  to  redeem  under  such 
a  mortgage  is  barred  by  twenty  years'  possession 
by  the  mortgagee  without  any  acknowledgment 
of  the  mortgagor's  title.    Ih. 

Where  twenty  years  have  elapsed  from  entry 
by  a  mortgagee,  and  there  has  been  no  subse- 
quent acknowledgment,  the  mortgagor's  right  of 
rademption  becomes  extinct,  under  the  Statute 
of  Limitations  (3  &  4  Will.  4,  c.  27,  ss.  28,  34)  ; 
and  if  in  such  a  case  the  mortgage  deed  contained 
a  power  of  sale  with  a  trust  of  surplus  proceeds 
for  the  mortgagor  and  his  representatives,  and 
that  power  of  ^e  has  not  been  exercised  within 
the  twenty  years  from  entry  by  the  mortgagee, 
the  trust  of  surplus  proceeds  becomes  equally 
extinct,  and  cannot  be  enforced  with  respect  to 
surplus  proceeds  resulting  from  a  subsequent 
sale.  Chapman,  v.  6^17^,  41  L.  T.  22  ;  27  W.  R. 
781. 

Mortgagee  in  Posiostion  Twenty  Tears — Good 
Title  to  Bell—  Mortgagor  no  Sight  to  Surplus.] 
— A  security  for  money  lent  was  made  in  the 
form  of  a  conveyance  to  the  lender  on  trust  to 
aelL  He  entered  into  possession  and  remained 
in  possession  for  more  than  twenty  years.  His 
<ievisees  in  trust  agreed  to  sell  the  mortgaged 
•estate  for  a  sum  exceeding  the  amount  then  due 
for  principal,  interest  and  costs,  and  conveyed 
it  to  the  purchaser  by  a  deed  in  which  the  trust 
for  sale  was  recited : — ^Held,  that  such  a  security 
is  simply  a  mortgage  ;  also  that  a  mortgagee  who 
has  been  in  possession  fdr  tnore  thfui  twenty 
7ears  may  make  a  title  and  convey  under  his 


power  of  sale.  Alison,  In  re,  Joh njinn  v.  Mounsey, 
11  Ch.  D.  284  ;  40  L.  T.  234  ;  27  \V.  R.  537. 

Held,  also,  that  the  devisees  in  ti-ust  could  only 
convey  as  owners  in  fee,  and  that  the  mort- 
gagors had  no  right  to  the  surplus  of  the  pur- 
chase-money.   Ih, 

Mortgagor's  Sight  to  Redeem— Whether  pre- 
served as  to  Whole  by  Possession  of  Part.]— 
Redemption  of  a  mortgage  not  barred  by  lengtli 
of  time,  unless  the  mortgagee  has  had  twenty 
years'  uninterrupted  adverse  possession  of  the 
entire  of  the  mortgaged  premises ;  therefore, 
redemption  deci'eed  where  mortgagee  eighty 
years  in  possession  of  part  only  of  the  mortgaged 
premises,  the  mortgagor  continuing  in  possession 
of  the  remainder.  Burke  v.  LyncJi,  2  Ball  &  B. 
426.    See  next  case. 

The  rule  that  prevailed  prior  to  the  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27),  that  no  lapse 
of  time  barred  the  right  of  a  mortgagor  of  lands 
to  redeem  the  whole,  provided  he  held  possession 
of  part  {Bakettraw  v.  Bruyer,  Select  Cas.  in 
Ch.  55  ;  Moseley,  189),  has  been  abolished  by 
s.  28  of  the  statute.  Accordingly,  where  a  mort- 
gagee had  been  in  undisturbed  possession  of  part 
of  the  land  comprised  in  the  mortgage  for 
upwards  of  twenty  years,  the  right  of  the  mort- 
gagor to  redeem  was  held  to  be  barred  by  that 
section,  although  he  held  possession  of  the 
remainder  of  the  land.  Kinsman  v.  Rouse,  50 
L.  J.,  Ch.  486  ;  17  Ch.  D.  104  ;  44  L.  T.  51)7 ; 
29  W.  R.  627. 

See  Blake  v.  Foster^  coL  212. 

Where  Mortgagor  under  Disability.]— 

Sect.  1  of  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27).  saving  the  rights  of  persons  under 
disability,  such  as  absence  lx;yond  seas,  does  not 
apply  as  between  a  mortgagor  and  mortgagee. 
Ih, 

See  St,  John  v.  Turner,  and  Arum,,  col. 
247. 

Under  the  Real  Property  Limitation  Act,  1874, 
the  twelve  years'  bar  to  a  redemption  suit  from 
the  time  when  the  mortgagee  took  possession,  or 
from  the  last  written  acknowledgment,  is  abso- 
lute, and  not  to  be  extended  by  reason  of  any 
disability  of  the  mortgagor.  Forster  v.  Patter- 
son, 50  h,  J.,  Ch.  603  ;  17  Ch.  D.  132 ;  44  L.  T. 
465  ;  29  W.  R.  463. 

Statute  runs  in  faTonr  of  Mortgagee  in  Pes- 
session  without  aooonnting;  but  not  if  he  is 
also  Purehaser  et  Life  Xstato  in  Equity  of 
Bedemption.]  —  If  the  mortgagee  enters  into 
possession  in  his  character  of  mortgagee,  or  by 
virtue  of  his  mortgage  title  alone,  he  is  for  the 
period  of  twenty  years  liable  to  account,  and,  if 
payment  be  tendered  to  him,  liable  to  become 
trustee  for  the  mortgagor ;  but,  if  the  mortgagor 
permits  the  mortgagee  to  hold  for  twenty  years 
without  accounting  or  admitting  his  mortgage 
title,  the  mortgagor  loses  his  right  of  redemption, 
and  the  title  of  the  mortgagee  becomes  as  abso- 
lute in  equity  as  it  was  previously  at  law  ;  and, 
in  such  a  case,  the  time  runs  against  the  mort- 
gagor from  the  moment  the  mortgagee  takes 
possession,  and  continues  to  run  against  all  those 
claiming  under  the  mortgagor,  whatever  may  be 
the  disabilities  to  which  they  may  be  subjected. 
I^fff^y  V.  King,  1  Keen,  601  ;  6  L.  J.,  Ch.  87. 

But  if  the  mortgagee  enters,  not  in  his  charac- 
ter of  mortgagee  oiUy,  but  as  purchaser  of  the 
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equity  of  redemption,  he  must  look  to  the  title 
of  his  yendor,  and  the  validity  of  the  convey- 
ance he  takes ;  and  if  the  conveyance  be  such 
as  g^ves  him  only  the  estate  of  a  tenant  for  life, 
he  is  bound,  having  united  in  himself  the  cha- 
racters of  a  mortgagor  and  mortgagee,  to  keep 
down  the  interest  of  the  mortgage  for  the  benefit 
of  the  person  or  persons  entitleid  in  remainder, 
and  time  will  not  run  against  the  remaindermen 
during  the  continuance  of  the  estate  for  life. 
lb. 

A  mortgagee  in  poesession  for  six  years, 
without  aclmowledgment  of  the  mortgagor's 
title,  purchased  the  interest  of  the  tenant  for 
life  of  the  equity  of  redemption,  and  continued 
in  poesession  for  twenty  years  longer : — ^Held, 
that  such  possession  was  not  adverse  during  the 
existence  of  the  life  estate  so  purchased,  and 
that  the  statute  3  &  4  Will.  4,  c.  27,  s.  28,  was  not 
therefore  a  bar  to  any  suit  for  redemption  by 
the  remainderman  or  reversioner.  liyde  v. 
Dallavoay^  2  Hare,  628. 

Baron  and  feme,  seised  in  fee  in  right  of  the 
feme,  mortgage  by  fine,  and  afterwards  convey 
the  equity  of  redemption,  by  lease  and  release,  to 
the  mortgagee:  the  mortgagee  remains  in  pos- 
session as  complete  owner  for  more  than  twenty 
years,  during  the  life  of  the  husband,  tenant  by 
the  curtesy,  from  whom  he  had  his  conveyance  ; 
the  heir  of  the  wife  is  not  barred  of  his  equity 
of  redemption  by  lapse  of  time.  Corlnit  v. 
Barhtr,  3  Anstr.  755  ;  4  H.  B.  856.    Beversing 

1  Anstr.  138. 

Where  a  mortgagee  is  also  tenant  for  life  of 
the  mortgaged  estate,  the  Statute  of  Limitations 
does  not  begin  to  run  against  the  mortgage 
title  until  his  death  ;  and  the  same  rule  applies 
where  the  mortgagee  is  a  tenant,  in  common 
with  others,  of  the  mortgaged  estate.  Wynne  v. 
Styan,  2  Ph.  308. 

Bill  to  Bedeem— Length  of  Time  in  Equity.]— 
Bill  to  redeem  a  mortgage  forty  years  old,  Lord K. 
declared  he  would  not  relieve  mortgages  after 
twenty  years,  the  Statute  of  Limitations  having 
confined  an  entiy  to  that  time,  unless  there  be 
circumstances  of  incapacity.      White  v.  Ewer^ 

2  Vent.  340. 

Bill  for  a  redemption ;  plea  of  Statute  of 
Limitations  allowed,  the  mortgagee  having  been 
thirty  years  in  possession  ;  for  length  of  time  is 
a  kind  of  equitable  bar  in  analogy  to  the  Statute 
of  Limitations.  King,  Ch.,  allowed  a  demurrer 
in  such  a  case,  but  Lord  Hardwicke  thought  it 
would  be  carrying  it  too  far,  as  the  case  would 
then  be  out  of  court,  but  it  was  said  in  this  case 
that  defendant  should  insist  upon  length  of 
time  by  his  answer,  and  not  by  plea.  Aggas  v. 
Piekerdl,  3  Atk.  225. 

Defendant  pleaded  forty  years*  possession, 
without  account  or  admission  of  any  debt,  to  a 
bill  setting  up  an  old  mortgage,  and  stating  an 
account  settled,  and  that  owing  to  infuicy, 
coverture,  and  other  disabilities,  plaintifb  could 
not  proceed  ;  the  plea  was  allowed.  JBlewitt  v. 
Thomasj  2  Yes.  J.  669. 

Adverse  possession  of  an  equity  of  redemption 
for  twenty  years  is  a  bar.  A  mortgagee  in 
possession,  keeping  no  account,  and  making  no 
acknowledgment,  becomes  owner  of  the  estate 
after  the  kpse  of  twenty  years.  Cholmandeley 
y.  ClinUm,  2  Jac.  k  Walk.  191 ;  22  B.  B.  99. 
Affirmed,  4  Bligh,  1 ;  22  B.  B.  83. 

Acts  done  by  a  trustee  or  termor  for  yean 
cannot  have  the  effect  of  adverse  possession. 


But  the  rule  does  not  apply  to  the  case 
mortgagor  and  mortgagee.    lb. 

Length  of  time  may  bar  in  equity ;  tweni 
years'  possession  bars  an  equity  of  redemptio 
but  no  time  can  cover  a  fraud.    Pickering 
Stanford  (Lerd).  2  Yes.  J.  280  ;  4  Bio.  C.  C.  21 

See  Alderson  v.  White,  ooL  231. 

BemaindemuuL] — ^A  remote  remaindc 

man  of  an  equity  of  redemption,  filing  a  bill 
redeem  immediately  after  his  title  vested  ; 
possession : — Held,  not  too  late  to  set  aside 
title  founded  on  a  decree  made  upwards  * 
twenty  years,  which  was  fraudulent  and  to 
as  against  him,  and  the  other  persons  chiimii 
remainders  under  the  will ;  ana  length  of  tin 
no  bar.    Blahe  v.  Ikuter,  2  Ball  k  B.  387. 

The  limitation  of  time  to  redeem  a  mortgai 
is,  in  equity,  in  analogy  to  the  Statute  of  Limit 
tions  at  law.    2b.,  402. 

Although  it  be  fraud  in  taking  an  accom 
under  a  decree  in  a  foreclosure  cause,  not  i 
make  the  tenant  for  life  keep  down  the  intere 
on  the  mortgage,  and  directing  the  surplus  < 
the  purchase-money  to  be  paid  to  him,  yet 
redemption  cannot  on  that  g^und  be  decree 
to  a  remainderman ;  and  it  was  an  order  of  tl 
court  for  which  the  purchaser  could  not  be  mac 
responsible,  and  it  does  not  vitiate  the  purchas 
or  entitle  the  remainderman  to  set  aside  tl 
sale.    When  a  mortgagor  has  been  permitted  1 
continue  in  possession  of  part  of  the  mortgage 
premises,  he  is  entitled  to  a  redemption  of  th 
entire,    although    the    mortgagee   upwards    c 
twenty  years  in  possession  of  the  remainder 
but  where,  by  sale  of  part  of  the  premises,  th 
mortgage  has  been  paid  off,  and  the  remaindc 
reconveyed  to  the  mortgagor,  he  will  not,  aftc 
twenty  years,  be  entitled  to  redeem  the  purchase 
the  mortgagor's  title  to  thlit  part  of  the  premise 
in  his  possession  not  being  derived  &om  th 
mortgage.    I  b.,  565. 

The  mortgagor  is  considered  in  equity  as  th 
owner  of  the  estate,  the  mortgagee  a  mere  incun 
brancer ;  the  limitation  of  a  bill  to  redeem 
borrowed  from  the  statute,  and  no  satisfactoi 
reason  can  be  assigned  for  rejectmg  the  ma 
important  provision  in  the  act,  namely,  tl 
period  from  which  the  adverse  possession  sha 
begin  to  run  as  against  the  remainderman.  II 
575. 

If  mortgagee  enters  in  lifetime  of  tenant  ft 
life  of  mortgaged  premises,  remainderman  wi 
be  barred  of  equity  of  redemption  after  tweni 
years  from  such  entry,  Marrieon  v.  Hollin 
1  Sim.  &  S.  471. 

N.,  in  1790,  entered  into  possession  of  lands  i 
assignee  of  mortgages  thereof,  and  purchas' 
from  A.,  B.,  C.  and  D.,  who  were  tenants  t 
life  of  one-fourth  each.  A.  died  in  1819,  ai 
B.  in  1836 ;  the  next  remaindermen  of  the 
shares,  who  were  tenants  in  tail  thereof,  filed 
bill  against  the  devisees  of  N.  to  redeem  tl 
premises : — Held,  that  the  plaintiffs  were  with 
the  terms  of,  and  consequently  bound  by,  t] 
28th  section  of  the  8  &  4  Will.  4,  c.  27 :— He] 
also,  that  the  provisions  of  the  28tfa  section  a 
totally  independent  of  those  of  the  15th  aectio 
the  latter  relating  to  the  title  to  the  lands 
affected  by  the  provisions  of  the  preoedi] 
section,  the  former  exclusively  to  mortgage! 
Browns  y.  Cmrh  (BUhap),  1  Dr.  k  Wal  700. 

OlaiiM.TMtrleting  Period  of  S«d«mptioB  toU 
—Any  clause  introduced  into  a  mortgage  de 
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to  limit  the  period  of  redemption  is,  in  equity, 
totally  disregarded,  as  the  parties  cannot,  by  any 
such  clause,  restrict  the  equity  of  redemption, 
for  it  would  be  an  oppression  on  the  mortgagor. 
Goodman  y.  Orwrson,  2  Ball  &  B.  278;  12 
B.  R.  82. 

Aeknowlsdgmeiit  by  Mortgage  to  Third  Per- 

■on.] — ^Redemption  decreed  against  the  heir  of 
mortgagee  and  a  purchaser  with  notice,  upon 
acknowledgment  of  the  mortgage  within  twenty 
years  before  the  bill,  in  transaction  with  other 
penons,  not  with  the  heirs  of  the  mortgagor. 
Jtamard  ▼.  Hardy,  18  Yes.  456. 

Aeknowlsdgmeiit — ^By  Mortgagee*!  Devisee  in 
Tail  aftor  Time  has  nm.] — ^A  mortgagee  in  fee 
in  possession  for  more  than  twenty  years,  having 
deyised  the  estate  to  his  son  in  tail,  with  limita- 
tions over : — Held,  that  an  acknowledgment  by 
the  tenant  in  tail  of  the  mortgage  title  restored 
the  right  of  redemption,  so  as  to  bind  the  re- 
mainderman ;  and  that  a  purchase  of  the  equity 
of  redemption  by  him,  and  oonTcyanoe  of  it  to  him 
in  fee,  gave  him  an  absolute  right  to  the  estate, 
to  the  exclusion  of  the  devisees  in  remainder 
under  the  ;will  of  the  mortgagee,  who  had,  as 
mortgagee,  been  more  than  twenty  years  in 
possession.  Pendleton  ▼.  Rooth,  1  Oiff.  35 ;  29 
li.  J.,  Ch.  265  ;  6  Jur.  (K.S.)  840.  Affirmed,  1 
Be  G.  F.  &  J.  81 ;  29  L.  J.,  Ch.  265  ;  6  Jur.  (N.S.) 
182 ;  8  W.  R.  101. 

By  one  Joint  Mortgagee.]— An  acknow- 
ledgment of  the  title  of  a  mortgagor  given  by  one 
only  of  two  joint  mortgagees,  who,  on  the  face  of 
the  mortgage  deed,  are  shewn  to  advance  the 
money  on  a  joint  account  as  trustees,  does  not 
keep  alive  the  right  of  redemption  either  as 
against  the  whole  property  or  against  a  moiety 
of  it,  but  is  wholly  inoperative.  Richardson,  v. 
Yomnge,  40  L.  J.,  Ch.  338  ;  L.  R.  6  Ch.  478  ;  25 
L.T.230;  19  W.  R.  612. 

See  B,  YI.,  post  (col.  282). 

Bill  to  Bodotn  Mortgage— PloadingO— A  bill 
to  redeem  a  mortgage,  miade  twenty-nve  years 
before,  stated  that  the  mortgagee  entered  into 
poasession  of  the  estate  shortly  after  the  date 
and  execution  of  the  mortgage  deed,  and  had 
been  in  possession  ever  since: — Held,  that  the 
court  ootdd  not  intend,  from  that  statement,  that 
the  mortgagee  entered  within  the  first  five  years 
after  tlie  date  of  the  deed.  Baker  v.  Wetton,  14 
Sim.  426  ;  9  Jur.  98. 

PossesiioiL  by  Mortgagee  after  Mortgage 
Satisfied.] — Time  no  bar  to  redemption  in  case  of 
a  mortgage,  where  no  time  is  fix^  for  redemp- 
tion, unless  twenty  years  after  principal  and 
interest  paid  by  perception  of  rents  and  profits. 
Femoieh  y.  Reed,  1  Mer.  114. 

Length  of  possession  as  a  ground  for  presuming 
a  release  of  the  equity  of  redemption,  aepends  on 
the  nature  of  the  possession,  whether  adverse  or 
not.    Ih, 

QmL'wvjmnob  in  Perm  aboolnto,  but  in  8ab- 
itanoe  a  Mortgage.]  —  The  plaintiff,  in  1842, 
executed  an  absolute  conveyance  of  certain  pro- 

Sertj  to  the  defendant  in  fee,  as  on  a  sale.  In  1860 
e  filed  a  bill  to  have  the  transaction  treated  as 
a  mortgage  transaction  and  to  redeem.  The 
court  bdng  satisfied  by  pared  evidence  that  the 


agreement  between  the  parties  had  been  that 
the  defendant  should  only  hold  the  estate  as  a 
security  for  the  money  which  he  paid,  and  should 
receive  the  rents  in  lieu  of  interest : — Held,  that 
the  lapse  of  time  was  no  bar  to  relidf,  for  that 
the  right  to  redeem  could  not  be  lost  in  a  shorter 
period  than  if  the  transaction  had  been  in  form  a 
mortgage.  Douglas  v.  Culvertoell,  4  De  G.  F.  &  J. 
20  ;  6  L.  T.  272  ;  10  W.  R,  327. 

Held,  also,  that  the  case  was  not  to  be  treated 
as  one  of  conditional  sale,  but  that  the  defendant 
must  account  as  a  mortgagee  in  possession  and 
with  rests,  being  allowed  interest  at  bl.  per  cent, 
on  the  money  he  had  advanced,  and  that  he  had 
been  rightly  ordered  to  pay  the  costs  of  the  suit. 
Jb, 

Time  as  a  Bar  to  Bedemption.] — See  Pickering 
V.  Stamford,  coL  811. 

Poisesiioii  of  Mortgagor  after  Mortgage  Satis- 
fled,  but  before  BeoonTeyanoe.]  —  When  the 
money  due  upon  a  mortgage  has  been  paid  to  the 
mortgagee,  but  no  reconveyance  has  been  exe- 
cuted, the  mortgagor  becomes  from  the  date  of 
such  payment  a  tenant  at  vrill  to  the  mortgagee, 
and  the  legal  estate  of  the  mortgagee  is  extin- 
guished by  thirteen  years*  adverse  possession  of 
the  mortgagor.  The  25th  section  of  the  Statute 
of  Limitations  (3  &  4  WilL  4,  c.  27)  relates  to 
express  trusts  only,  and  does  not  apply  to  the 
relation  between  a  mortgagee  whose  mortgage 
has  been  satisfied  and  the  mortgagor.  Sands  to 
Tfujmpson,  52  L.  J.,  Ch.  406 ;  22  Ch.  D.  614  ;  48 
L.  T.210;  31  W.  R.  397. 

Mortgagorentitled,  during  Wife'sLife,  to  Mort- 
gage Interest — ^Mortgagee  barred  by  Konpayment 
of  Interest  fieom  Wifo's  Death— Bxprest  Trust.]— 
A.,  by  will  made  in  1809,  devised  4701,  to  her 
daughter  E.,  the  interest  whereof  was  to  be  paid 
to  B.,  the  husband  of  E.,  **  until  the  time  herein- 
after limited  and  appointed  for  the  payment  of 
the  legacy  of  4702.;  that  is  to  say,  in  case  £. 
should  survive  her  husband  B.,"  then  the  legacy 
and  interest  were  to  be  for  her  and  her  children  ; 
but  if  she  should  die  before  B.,  leaving  issue, 
then  the  legacy  was  to  be  placed  out  at  interest 
for  the  benefit  of  the  issue,  and  paid  to  them  on 
their  attaining  their  respective  ages  of  twenty- 
one  ;  and  if  no  issue,  then  the  legacy  was  to  be 
divided  between  M.  and  T.  The  will  contained 
a  clause  empowering  the  executor  to  advance  the 
470/.  to  B.  on  approved  security.  In  1811  the 
executor  advanced  470/  to  B.  on  a  mortgage  of 
lands  belonging  to  B.'s  father,  B.  and  his  father 
joining  in  the  mortgage.  E.  died  in  1 827,  leaving 
issue.  B.  died  subsequently,  within  twenty  years 
before  the  presenting  the  petition  for  sale  of  the 
mortgaged  lands.  The  issue  attained  their  ages 
of  twenty-one  vrithin  the  same  period,  s^o 
interest  had  ever  been  paid  on  the  mortgage  up 
to  the  presenting  of  the  petition,  a  period  of  more 
than  forty  years  : — Held,  that  B.'s  interest  in  the 
trust  fund  determined  on  the  death  of  his  wife 
in  1827 ;  and  that  as  more  than  twenty  years 
from  that  period  had  elapsed  without  payment 
of  interest  the  mortgage  was  barred  by  the 
Statute  of  Limitations.  Scott,  In  re,  8  Ir.  Ch.  R. 
316. 

Held,  also,  that  there  was  an  express  trust 
created  in  the  owner  of  the  lands,  within  the 
meaning  of  the  25th  section  of  the  8  ft  4  WHL  4, 
C.27.    Ih. 
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ForeoloiOM  Aotion.] — ^A  bill  of  foreclosure, 
being  in  fact  a  suit  in  equity,  for  the  recovery  of 
money,  the  plea  of  the  statute  3  &  4  Will.  4,  c  27, 
•s.  40,  held  good.  Dearman  ▼.  Wyohe^  9  Sim. 
570  ;  9  L.  J.,  Ch.  76. 


Aetion  for  Seeoyery  of  Land.] — A  fore- 


<;lo6ure  action  is  an  action  for  the  recovery  of 
land,  and  is  therefore  not  within  s.  40  of  3  &  4  WilL 
4,  c.  27,  but  is  within  ss.  2  and  21,  and  conse- 
•quently  within  the  supplementary  enactment  of 
1  Vict.  c.  28.  Harlock  v.  Ashberry,  61  L.  J., 
€h.  394  ;  19  Ch.  D.  639 ;  46  L.  T.  356  ;  30  W.  R. 
327— C.  A. 

Caae  in  whioh  Xortgagoo  ontof  PoMofiionnot 
Barred.] — Where  a  mortgagee  who  had  not  been 
in  receipt  of  the  rents  and  profits  of  the  mort- 
gaged premises  for  upwards  of  twenty  years,  nor 
receivcxl  such  an  acknowledgment  as  is  required 
by  the  3  &  4  Will.  4,  c.  27,  nor  had  even  known 
of  his  rights  until  informed  thereof  by  a  puisne 
<;reditor,  was  brought  before  the  court  by  that 
creditor,  by  an  amendment  made  in  1837  to  a 
supplemental  bill  filed  in  1833,  for  the  purpose  of 
completing  title  to  a  purchaser,  so  as  to  have  dis- 
tributed among  the  creditors  of  the  estate  certain 
funds  which  hod  been  impounded  to  indemnify 
the  purchaser  against  an  outstanding  and  appa- 
rently unsatisfi^  charge,  of  which  the  mortgage 
formed  a  moiety : — Held,  that  the  mortgagee's 
claim  was  not  barred  by  the  3  &  4  WilL  4,  c.  27. 
Murphy  V.  Sterne,  1  Dr.  k,  Wal.  236. 

Forecloinre  Aotion — ^Prefumption  of  Payment 
of  Interoftf.] — Lands  liable  to  a  jointure  of 
2,000Z.  per  annum,  payable  to  the  wife  of  the 
testator,  were  devised  by  him  to  A.  for  life,  with 
remainder  to  trustees  for  one  thousand  years, 
upon  trust  to  raise  money  to  pay  the  debts  and 
legacies  of  the  testator,  with  remainder  to  B.  for 
life,  with  remainder  to  C.  for  life,  vnth  remainder 
over  ;  the  testator  died  in  1804  ;  the  jointress  in 
1806  advanced  8,600Z.  in  payment  of  bis  debts, 
and  took  a  mortgage  to  secure  that  sum  from  the 
trustees  of  the  one  thousandiyears*  term ;  in  1806 
«he  married  B.  On  that  occasion  the  jointure 
was  settled  to  her  separate  use,  and  the  8,500^ 
was  settled  on  B.  for  life,  and,  if  he  survived  the 
intended  wife,  upon  him  absolutely.  On  the 
death  of  the  testator,  A.  entered  into  possession 
of  the  lands,  and  died  in  1807,  without  leaving 
issue  male.  G.  F.  £.,  a  third  devisee  for  life, 
then  entered  into  possession  of  the  lands ;  his 
wife,  the  jointress,  aied  in  1828,  and  he  died  in 
1 829.  G.  then  entered  into  possession,  and,  being 
entitled  to  the  personal  estate  of  the  jointress, 
filed  a  bill  in  1843,  praying  a  foreclosure  of  the 
mortgage.  That  bill  stated  that  during  the  life 
of  the  jointress  the  rents  of  the  lands  had  been 
insuificient  to  pay  the  jointure.  There  was  not 
any  evidence  of  any  payment  of  interest  upon 
the  mortgage  up  to  the  filing  of  the  bill : — Held, 
that  the  mortgage  debt  was  not  barred  by  the 
Statute  of  Limitations,  3  &  4  Wia  4,  c.  27  7  held, 
also,  that  although  upon  the  death  of  the  jointress 
in  1828,  more  than  twenty  years  had  elapsed 
without  any  payment  in  respect  of  the  mortgage, 
yet  the  court  would  presiune  that  from  that 
period  B.,  and  after  ^his  death  C,  had  kept  down 
the  interest.  Carhery  (^Lord)  v.  Preston,  13  Jr. 
Eq.  R.  466. 

Man  in  Posaoi sion  by  Agreement  to  reeeiye 
Bents  and  keep  downlntereat—Sents  onlyanffi- 


eient  to  pay  Interest  on  First  Mortgage.]— Wh< 
an  owner  of  an  estate  contracts  for  valuable  co 
sideration  with  his  mortgagees  to  put  a  man 
possession,  and  directs  him  to  apply  the  rents 
payment  of  the  interest  on  the  first  mortga^ 
and  then  the  interest  on  the  second,  the  moi 
gagor  cannot  afterwards  urge  that  the  Stato 
of  Limitations  excludes  the  second  mortgage 
because  the  rents  were  no  more  than  sufficient 
pay  the  first,  and  the  second  mortgagee  had  f 
more  than  twenty  years  received  noth ing.  Knig 
V.  JSowi/er,  23  *Beav.  609 ;  3  Jur.  (N.S.)  9( 
Afiirmed,  27  L.  J.,  Ch.  620  ;  4  Jur.  (N.S.)  669  ; 
W.  R.  565. 

Sale  by  Mortgagor  of  some  of  Mortgag 
Lands — ^Whole  Interest  paid  out  of  Vnac 
Lands.  J — ^Where  there  is  a  mortgage  over  sevei 
denommations  of  land,  and  the  mortgagor  su 
sequently  sells  some  of  the  denominations  to 
purchaser,  for  valuable  consideration,  witho 
the  concurrence  of  the  mortgagee,  and  t 
interest  due  under  the   mortgage  is  regnlai 

Eaid  out  of  the  remaining  denominations,  t 
inds  sold  are  not  discharged  from  the  mortgaj 
although  no  proceedings  have  been  taken  agaii 
them  within  twenty  years  (3  &  4  WilL  4,  c  J 
and  7  WilL  4  &  1  Vict.  c.  28).  Muskerry,  J/i  t 
9  Ir.  Ch.  R.  94. 

Aetion   for  Poreelosnre  before  Time  mn 
Aotion  for  Poitfession  after.] — A  legal  mortga 
of  freehold  land  in  1856 ;  no  possession  by  t 
mortgagee,  and   no   payment   of  principal 
interest  to  him,  nor  any  acknowledgment  of  ] 
title.      In  1870  a  bill  by  the   mortgagee  J 
redemption  or  foreclosure  ;  in  1874  a  decree  n 
for  redemption  or  foreclosure ;  and  in  1877 
order   absolute  for   foreclosure.      In  1878 
action  by  the  mortgagee  to  recover  possessi 
of  the  land  : — Held,  that  although  brought  m< 
than  twenty  years  after  the  date  of  the  mortga 
deed  the  action  was  not  barred  bv  the  Statu t 
of  Limitations  (3  &  4  WilL  4,  c.  27,  and  1  Vi 
c.  28).    Pugh  V.  Heath,  51  L.  J.,  Q.  B.  367 ; 
App.  Cas.  236 ;  46   L.   T.  321  :    30  W.   R.  H 
— H.  L.  (E.)    See  TJiomtan  v.  France,  [1897 
Q.  B.  143;  COL209. 

Semble,  per  Earl  Cairns,  that  the  acti< 
being  brought  by  one  who  had  become  ab 
lute  owner  of  the  land  under  the  foreclosi 
decree,  was  an  action  as  to  which  the  right 
bring  it  must  be  taken  to  have  accrued  witl 
s.  2  of  3  &  4  Will.  4,  c.  27,  at  the  date  of  tl 
decree  ;  and  that  s.  3  of  that  act  in  defining  wh 
the  right  shall  be  deemed  to  have  accrued  is  i 
necessarily  exhaustive,  or  otherwise  inconsistc 
with  this  view.    lb. 

Time  nms  from  Xzeontion  of  Deed.]  — '. 
deeds  of  lease  and  release  of  7th  and  i 
September,  1819,  lands  were  mortgaged  in  f 
subject  to  a  proviso,  that  if  the  mortgagor  shoi 
pay  the  principal  and  interest  on  the  21 
March  then  next,  the  moitgagce,  his  heirs  a 
assigns,  should  and  would  reconvey  and  reassi 
the  premises  to  the  mortgagor,  his  heirs  a 
assigns.  There  was  also  a  covenant  that 
should  be  lawful  for  the  mortgagee,  his  he 
and  assigns,  from  time  to  time  and  at  all  tii 
after  default  should  be  made  in  payment  of  1 
principal  and  interest,  peaceably  and  quietly 
enter  into,  have,  hold,  occupy,  possess  and  en; 
the  premises ;  and  also  a  covenant  by  the  mc 
gagor  for  further  assurance  in  case   o£  si 
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default: — Held,  that  the  mortgagee  had  the 
right  of  posseesion  under  this  de^  from  the  time 
of  its  execution,  and  not  merely  from  the  25th 
Karch,  1820,  and,  therefore,  that  an  ejectment 
for  the  recovery  of  the  premises  by  the  heir-at- 
law  of  the  mortgagee,  within  twenty  years  of  the 
latter  bnt  not  of  the  former  date  (no  interest 
haying  been  paid  in  the  meantime)  was  too  late. 
J)oe  d.  Roylanoe  y.  Lightfoot,  8  M.  &  W.  558 ;  11 
Lk  J.,  Ex.  151  ;  5  Jur.  966. 

Proof  of  Frovioiu  Proooodingi  in  ^oetment.] 
— In  1836  certain  property  was  mortgaged ;  in 
1847  a  portion  of  it  was  taken  possession  of  by 
the  mortgagee,  who  commenced  an  ejectment  to 
recover  possession;  in  the  present  action  no 
proof  of  the  service  of  the  proceedings  in 
ejectment  in  1847  was  given,  bat  it  was  &ewn 
that  a  paper  was  served  on  the  mortgagor : — 
Held,  that  the  representative  of  the  mortgagee 
was  not  entitled  to  recover,  as  there  was  no  proof 
of  possession  by  him  or  his  predecessors  in  title 
within  twenty  years.  Thorp  v.  Facey,  1  H.  &  R. 
678 ;  85  L.  J.,  C.  P.  349  ;  12  Jur.  (N.8.)  741. 

Payment  of  Priaeipal  or  Interest  by  Mort- 
gagor or  his  Agont.] — A  payment  to  come 
within  the  1  Vict.  c.  28,  must  be  a  payment  of 
principal  or  interest,  and  must  be  made  by  the 
mortgagor  or  some  person  bound  to  {my  principal 
or  interest  on  his  behalf.  Matlock  v.  Athberry, 
supra,  col.  215. 

So  the  word  "  paid "  in  3  &  4  Will  4,  c.  27, 
8.  40,  involves  by  implication  the  addition  of 
"the  person  liable  to  pay."  Therefore  a  pay- 
ment of  rent  made  by  a  tenant  of  the  mort- 
gaged property  to  the  mortgagee  in  consequence 
of  a  notice  by  the  mortgagee  requiring  the  rent 
to  be  paid  to  him  is  not  such  a  payment.    Ih, 

The  principle  underlying  all  the  Statutes  of 
Limitations  is  that  a  payment  to  prevent  the 
barring  by  statute  must  be  an  acknowledgment 
by  the  person  making  the  payment  of  his  lia- 
bility, and  an  admission  of  the  title  of  the  person 
to  whom  the  payment  is  made.    lb. 

PosiOMion  of  Mortgagor  without  Aeknowledg- 
aont— Payment  of  Arrears  after  Time  has  nm.] 
— ^When  a  demise  for  a  term  of  1,000  years  by 
way  of  mortgage  is  created  in  land,  and  no  pay- 
ment of  principal  or  of  interest  or  acknowledg- 
ment is  made  for  more  than  twenty  year^,  and 
the  mortgagor  and  those  claiming  under  him 
remain  in  possession  of  the  premises  without 
interruption,  the  title  of  the  mortgagee  under 
the  mortgage  is  thenceforth  barred.  Hemming 
v.  Blantan,  42  L.  J.,  C.  P.  158 ;  21  W.  R.  636. 

Therefore  a  payment  of  arrears  of  interest  and 
the  principal  to  the  mortgagee  under  a  decree  in 
a  foreclosure  suit,  after  that  time  has  elapsed, 
does  not  revive  the  title  in  the  mortgagee,  and  an 
ejectment  does  not  then  lie  to  recover  the  posses- 
sion,   lb. 

Hortgagoe'i  Estate  Tested  in  Tmsteoi— Kon- 
Jtoooipt  of  Interest  by  Tenant  for  Life — Semain- 
derman  barred.] — If  interest  is  not  paid  on  a 
mortgage  for  a  period  exceeding  the  statutory 
period  to  a  person  who  is  tenant  for  life  of  the 
estate  of  the  mortgagee,  this  will  not  bar  the 
remainderman.  But  Uie  remainderman  is  barred 
by  nonpayment  of  interest  for  twelve  years,  if 
the  mortgagee's  estate  is  vested  in  trustees,  with 
fnll  powers  of  converting  and  realising  the  mort- 


gage debt,  and  with  power  of  giving  receipts^ 
even  though  the  trustees  only  hold  the  moneys, 
when  realised,  on  trust  to  pay  the  interest  to- 
tenant  for  life,  and  afterwards  for  the  remainder- 
man. Baroroft  v.  Murphy ,  [1896]  1  Ir.  R. 
590. 

PoistHion  of  Mortgagor  without  Aoeonntiag.] 
—See  BUtmtt  v.  Tkonuu^  col.  250. 

Mortgage  by  Hnsband  to  Wife's  Tmstoo — 
Nonpayment  of  Interest  —  Mortgage  not 
barred.] — Where  a  married  woman  was  under  a 
will  entitled  for  life  for  her  separate  use  to  the 
income  of  a  sum  of  money  which  the  trustee  of 
the  will  had  lent  to  the  husband  on  the  security 
of  a  mortgage,  and  the  husband  and  wife  had 
lived  together  in  amity  for  a  period  of  more  than 
twenty  years  after  the  date  of  the  mortgage, 
during  which  time  the  husband  had  never  paitl 
any  interest  on  the  mortgage  debt,  or  given 
any  written  acknowledgment  of  the  mortgage- 
to  the  mortgagee-trustee  for  the  wife: — Held,, 
that  the  husband  retained  the  interest  as  a 
gift  from  the  wife ;  that  it  was  the  same  hand  to 
pay  and  to  receive ;  that,  therefore,  no  payment 
over  was  requisite ;  and,  consequently,  that  the 
Statute  of  Limitations  did  not  run,  and  the 
mortgage  was  still  subsisting.  Hdtoes,  In  re^ 
Burrhellj  In  re,  Burehell  v.  Hatoet^  62  L.  J.,  Ch, 
463  ;  3  R.  138  ;  67  L.  T.  756  ;  41  W.  R.  173. 

Equity  of  Redemption  Wife's  Separate  Estate 
— Legal  Estate  in  Hnsband — Statute  no  Bar  to> 
IHfe's  Bight  to  Bedeom.]— -See  Booth  v.  Purgi^r 
coL  197. 

Cestui  que  Trust  entitled  both  to  Bents  of,  and 
to  Interest  on  Mortgage  of,  Lands — Mortgage 
not  barred  by  Konpayment  of  Interest] — S. 
was,  under  a  will,  entitled  for  her  life  to  the 
interest  on  a  sum  of  money  which  had  been 
invested  by  the  trustees  of  the  will  on  mortgage* 
of  land.  The  mortgagor  had  afterwards  con- 
veyed the  land  (subject  to  the  mortgage)  to- 
trustees  on  trust  for  S.  for  her  life.  During  her 
life  she  received  and  retained  the  rents  for  more 
than  twenty  years :  —  Held,  that  though  no* 
interest  had  been  actually  paid,  yet  as  the 
person  who  was  entitled  to  the  rents  was  also 
entitled  to  the  interest,  the  rights  of  the  trustee 
of  the  mortgage  were  not  barred  by  3  &  4  WilL  4, 
c.  27,  s.  40,  and  that  the  fact  of  the  rents  being 
payable  to  one  set  of  trustees  and  the  interest 
being  payable  to  another  set  of  trustees  did  not 
alter  the  case  where  the  cestui  que  trust  was  in 
each  case  the  same.  Burrell  v.  JSarl  of  Egremonty. 
(7  Beav.  205)  followed  and  explained.  Tophavi 
V.  Booth,  56  L.  J.,  Ch.  812 ;  35  Ch.  D.  607 ;  57 
L.  T.  170  ;  35  W.  R.  715. 

Equitable  Mortgagee  barred  if  no  Acknow- 
ledgment—Prior Legal  Mortg^e — Mortgagor 
in  Possession.] — Where  an  equitable  mortgagee 
has  for  more  than  the  period  provided  by  the 
Statute  of  Limitations  receivea  no  interest  on 
the  mortgage  debt,  no  part  payment  of  principal, 
and  no  acknowledgment,  his  charge  upon  the 
land  is  extinguished,  although  the  debt  itself  is> 
not,  and  the  &ct  that  there  is  a  prior  legal  mort- 
gage outstanding,  the  owner  of  which  has  never 
been  in  possession  of  the  land,  inasmuch  as  the 
mortgagor  himself  was  in  possession  during  the** 
statutory  period,  does  not  prevent  time  fro:a 
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TQimiDg,  for  the  equitable  mortgagee  could  haye 
taken  proceedings  daring  such  period  against  the 
land,  e.g.  he  might  have  brought  an  action  for 
foreclosure.  Kibble  ▼.  Fairthome^  64  L.  J.,  Ch. 
184  ;  [1895]  1  Ch.  219  ;  71  Ju  T.  766  ;  43  W.  B. 
327  ;  13  B.  76. 

Payment  of  Interest— By  Surety  binde  Mort- 
gagor.]— In  ejectment  by  a  mortgagee  to  recover 
possession  of  land  mortgaged,  It  is  sufficient  to 
prove  part  payment  of  interest  by  a  surety, 
without  giving  any  evidence  that  the  mortgagor 
was  in  default,  or  that  the  surety  was  compelled 
to  pay,  or  that  the  payment  was  made  at  the 
i-equest  of  the  mortgagor.  Cann  v.  Taylor y  1 
F.  &  F.  651. 

Fy  Mortftgor  not  in  Poiseiiion  binds 


Jiis  Tenant  at  will  in  Poisesiion.]  —  The  7 
Will.  4  &  1  Vict.  c.  28,  is  not  confined  to  cases 
where  a  mortgagor  has  been  in  possession  of  the 
mortgaged  premises,  but  its  object  was  to  protect 
mortgagees  generally,  and  to  inake  mortgages  an 
Available  security,  wherever  they  are  valid  in 
their  inception;  and  the  mortgagee  having 
received  payment  of  his  interest,  cannot  be 
<:harged  with  any  laches.  Doe  d.  Palmer  v. 
Eyre,  17  Q.  B.  366 ;  20  L.  J.,  Q.  B.  431 ;  15  Jur, 
1031. 

A.,  in  1821,  became  entitled  to  the  possession 
in  fee-simple  of  premises,  of  which  he  had  never 
been  in  actual  possession,  but  which  had  been 
occupied  by  the  defendant,  as  tenant  at  will  to 
iiim,  for  more  than  twenty  years  before  action 
brought.  In  1823  A.  mortgaged  the  property  to 
B.,  who  afterwards  assigned  the  mortgage  to  the 
plaintiff.  A.  had  paid  interest  upon  this  mort- 
gage within  twenty  years  before  the  action  was 
•commenced,  but  had  done  so  without  the  know- 
ledge of  the  defendant :— Held,  that  7  Will.  4 
&  1  Vict,  c.  28,  applied,  and  that  the  plaintifE, 
having  brought  his  action  within  twenty  years 
next  fSfter  the  last  payment  of  interest  upon  the 
mortgage,  was  not  barred,  although  more  than 
twenty  years  had  elapsed  since  the  time  at  which 
the  right  to  bring  such  action  had  first  accrued. 
Ih. 

See  Thoniton  v,  Franne,  [1897]  2  Q.  B.  143 ; 
<M)1.  209. 

By  Person  interested  in   Mortgagor's 

Besidne.] — Freeholds  and  leaseholds  were  mort- 
gaged in  1822.  The  mortgagor  devised  and 
bequeathed  his  residuary  estate  upon  trust  to 
pay  his  debts,  including  mortgage  debts,  and 
afterwards  on  trust  for  H.  A  beneficial  tenant 
-for  life  under  the  will  of  the  mortgagor  in  a 
moiety  of  a  freehold  not  comprised  in  &e  mort- 
gage, and  also  interested  in  the  residue  under 
the  will  of  H.,  paid  interest  on  the  mortgage 
•down  to  her  death  in  1859  : — Held,  that  such 
payment  prevented  the  Statutes  of  Limitations 
being  a  bar  to  the  mortgagee's  proceeding,  either 
Against  the  property  comprisea  in  the  mortgage 
•or  on  the  covenant  for  repayment  against  the 
•estate  of  the  mortgagor.  Pears  v.  Laingy  40 
L.  J.,  Ch.  226  ;  L.  B.  12  Eq.  41  ;  24  L.  T.  19 ;  19 
W.  B.  663. 

By  Derisee  of  Mortgaged  Lands  pre- 


i«eryei  Ugkt  to  prooeed  against  Beeidnary 
Legatees.]  —  A  testator  in  1855  mortgaged 
certain  freeholds  of  which  he  was  absolute  owner, 
and  also  his  life  estate  in  certain  other  freeholds, 
to  secure  repayment  of  3,109/.  advanced  by  the 
jnortgagees,  who  were  trustees  of  a  marriage 


settlement,  with  interest  at  5  per  cent.     1 
testator  died  in  1862,  having  by  his  will  devii 
the  mortgaged  lands  to  his  son  A.  for  life,  w: 
remainder  to  his  first  and  other  sons  in  taU  ms 
and  other  freeholds  to  his  son  B.  in  like  mann 
and  bequeathed  his  residuary  personal  estate 
his  executors  upon  trust  for  his  daughters.    1 
mortgagees  were  aware  of  the  testator's  dea 
but  did  not  require  payment  of  the  mortga 
debt    The  executors  paid  the  testator's  del 
(other  than  the  mortgage  debt),  and  converi 
into  money  and  set  apart  the  residuary  persoi 
estate  for  the  benefit  of  the  residuary  legate 
Part  was  afterwards  paid  over  to  them,  and  1 
remainder  was  invested  by  the  executors,  and  t 
income  paid  to  the  residuary  legatees.    Two 
the  daughters  married,  and  their  shares  of  1 
residuary  were  put  in  settlement.    Interest 
the  mortgage  was  paid  by  the  devisee  of  t 
mortgaged  lands  down  to  1886,  when  it  fell  ii 
arrear,  and  a  receiver  was  appointed.     In  18 
an  order  for  sale  of  the  lands  was  made  on  t 
petition  of  the  mortgagees,  which  proceedix 
were  pending  in  1891,  when  the  mortgage 
believing  that  the  lands  when  sold  woidd  x 
realise  sufficient  to  satisfy  their  claim  for  prin 
pal  and  interest,  brought  an  action  to  adminis 
the  real  and  personal  estate  of  the  deceas 
mortgagor,  and  claimed  the  right  to  follow  t 
assets  remaining  in  the  hands  of  the  survivi 
executor  as  trustee  for  the  residuary  legatees, 
which  had  been  paid  over  by  him  to  them, 
interest  had  been  paid  to  the  mortgagees  sir 
the  mortgagor's  death  except  by  the  devis 
The  defenduits  pleaded  (1)  the  Statute  of  Lii 
tations  ;  (2)  the  Trustee  Act,  1888,  s.  8 ;  and  ( 
laches  and  acquiescence : — Held,  (1)  that  t 
payment  of  interest  by  the  devisee  kept  alj 
the  plaintiffs  right  to  resort  to  the  rcsidus 
personal  estate  or  the  testator's  other  real  est4 
in  the  event  of  the  security  of  the  lands  bei 
insufficient,  and  that  therefore  the  Statute 
Limitations  did  not  apply  ;  (2)  that  the  residus 
legatees  were  not  persons  **  claiming  throu 
a    trustee "  within  s.  8  of    the  Trustee    A 
1888  ;  and  (3)  that  there  were  no  special  circu 
stances  or  action  or  conduct  on  the  plainti 
part  to  disentitle  them  to  follow  the  assets,  a 
that  they  were  entitled  to  the  relief  song 
Ridgway  v.  Newgtead  (3  De  G.  F.  &  J.  474)  a 
Blake  v.  6aU  (32   Ch.  D.  671)  distinguish 
Ijeahy  v.  De  Moleyns,   [1896]  1  Ir.  B.  20( 
C.A. 


By  Mortgagor's  Widow— Bifeet  on 


Heiri.^ — On  the  death  of  the  mortgagor  in  18 
his  widow  (who  was  entitled  to  dower)  t( 
possession  of  the  mortgaged  estate,  with  the  c* 
sent  of  the  co-heirs,  and  she  paid  interest  on  1 
mortgage.  In  1858  the  mortgagee  institutec 
suit  to  realise  his  mortgage,  in  which  it  did  i 
appear  that  any  interest  had  been  paid  by  ( 
of  the  co-heirs  during  the  interval : — Held,  tl 
the  payment  of  the  interest  by  the  widow  p 
vented  the  statute  running,  for  either  si 
co-heir  was  himself  barred,  or  the  payment 
interest  had  been  made  on  his  behalf.  Amei 
Maimering,  26  Beav.  583. 

By  one  Joint   Mortgagor.] — If  esta 

A.,  B.  and  C.  are  included  in  one  mortgage,  a 
the  owner  of  A.  pays  the  interest,  the  mortgaj 
is  not  barred  by  7  WilL  4  &  1  Vict,  c  28,  or 
3  &  4  Will.  4,  c.  27,  s.  40,  from  his  remedy  agai 
B.  and  C.     Chinnery  v.  Evans,  11  H.  L.  Cas.  I. 
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4N.  B.520;  10  Jar.  (N.S.)  855  ;  11L.T.  68;  13 
W.  B.20. 

In  a  mortgage  deed  of  land,  dated  in  1853,  A. 
and  B^  the  mortgagOTB,  jointly  and  seTerailj 
ooTenanted  with  C,  the  mortgagee,  for  payment 
of  principal  and  interest.    Interest  was  paid  by 

A.  to  the  time  of  action  brought.  Neither 
principal  nor  interest  was  paid  by  B.  In  an 
action  on  the  corenant  against  A.  and  B. : — 
Held,  that  the  payments  by  A.  prevented  the 
Statute  of  Limitations  from  running  in  favour  of 

B.  BaUie  ▼.  Irwin,  [1897]  2  Ir.  B.  614. 

By  Mortgagor  or  hii  Agent] — The  pay- 
ment of  money  to  a  mortgagee  by  the  p^son 
liable  to  pay,  in  respect  of  the  interest  on  the 
mortgage,  continues  the  mortgage  in  all  its 
integrity  and  force  with  respect  to  all  the  estates 
properly  comprised  in  the  mortgage,  and  which 
had  not  been  aliened  or  conveyed  away  by  the 
mortgagee,  or  with  his  assent.  CMtmery  v.  JslvanSf 
snpia. 

A  reoeiTer  of  the  rents  of  a  mortgaged  estate 
is  the  receiver  of  the  mortgagor,  and  any  pay- 
ment made  by  such  receiver,  by  order  of  the 
court,  is  a  payment  in  law  by  the  legal  agent  of 
the  person  liable  to  pay  within  8  &  4  WilL  4, 
«.  27,  a.  40.    lb. 

The  words  in  s.  40,  "  by  the  person  by  whom 
the  nme  shall  be  payable,  or  his  agent,"  apply 
equally  to  the  making  of  a  payment  and  the 
signing  of  an  acknowledgment.    lb. 

The  assignment  by  a  mortgagor  of  outstanding 
terms  to  a  trustee  for  the  purchaser  is  not  a  pos- 
session of  a  prior  incumbrancer  within  the  3^4 
Will.  4,  c.  27,  s.  42,  so  as  to  entitle  the  mortgagee 
to  more  than  six  years*  arrears  of  interest.    lb. 

But  the  payment  of  interest  on  a  mortgsge  by 
«  mere  stranger  would  not  be  a  payment  within 
3  le  4  WilL  4,  o.  27,  ss.  40,  42.    lb. 

By  Aiiigw—  in  life  of  Mortgager.  ] — ^The 

payment  of  interest  by  an  assignee  for  life  of  an 
equity  of  redemption  is  sufficient  payment  to 
keep  alive  the  right  of  action  on  the  covenants 
of  Uie  mortgagor,  under  s.  5  of  3  &  4  WilL  4, 
c  42.  JPorwfth  V.  BrUtowe  (8  Ex.  716)  and 
Boddam  v.  Morley  (1  De  O.  &  J.  1)  followed. 
JHhb  V.  Walker,  62  L.  J.,  Ch.  536  ;  [1893]  2  Ch. 
429  ;  3  B.  474  ;  68  L.  T.  610  ;  41  WT  R.  427. 

AoknowlodgmoBt  by  Mortgagor  does  not 
IdBdPiiisBO  Mortgagee.]— An  acknowledgment 
by  a  mortgagor  of  more  uian  six  years*  arrears  of 
interest  being  due  upon  a  first  mortgage  does  not 
preclude  a  puisne  mortgagee  from  relying  on  the 
3  &  4  Will.  4,  c.  27.  Balding  v.  Lane,  1  Be  G. 
J.  k  8.  122  ;  1  N.  B.  248  ;  32  L.  J.,  Ch.  219  ;  9 
Jur.  (NA)  506  ;  7  L.  T.  812  ;  11  W.  R.  386. 

Aokno^lsdgment  mutt  be  Replied  Speoially.] 
-See  £empe  v.  Gibbon,  coL  332. 
[See  also,  as  to  Acknowledgments  by  Mort- 
:gagors,  B,  YI.,  post  (coL  282).] 

Mortgage  of  Berersionary  latereit — ^When 
^nsM  runs  against  Poroelosure.] — Two  brothers, 
A.  and  B.,  were  entitled,  subject  to  their  mother's 
life  interest,  to  a  fund  in  equal  moieties.  In 
1858  A.  mortgaged  his  reversionary  interest  to 
fais  father,  who  died,  having  appointed  B.  his 
executor  and  residuary  legatee.  The  property 
having  fallen  into  possession  on  the  death  of  the 
mother  in  1887,  B.  wrote  to  A.  that,  in  accor- 
•^lanoe  with  her  wish  that  he  should  hand  over  to 
A.  the  mortgage  deed,  he  gave  himself  the  satis- 


faction of  fulfilling  her  desire,  and  he  inclosed 
the  deed  accordingly.  Afterwards  B.  insisted  on 
his  ri^t  under  the  mortgage : — Held,  that  the 
Statute  of  Limitations  was  no  bar  to  the  claim 
under  the  mortgage,  as  the  right  to  enforce  the 
mortgage  arose  only  when  the  reversionary 
interest  fell  into  possession.  Hancock,  In  re, 
Hancock  v.  Berrey,  57  L.  J.,  Ch.  793 ;  59  L.  T. 
197  ;  36  W.  R.  710. 

Time  begins  to  run  for  the  purpose  of  barring 
a  foreclosure  action  on  an  equitable  charge  on  a 
contingent  reversionary  interest  in  l^nd  only 
from  the  time  the  interest  falls  into  possession. 
HugUl  V.  WUkinson,  57  L.  J.,  Ch.  1019  ;  38  Ch.  D. 
480  ;  58  L.  T.  880 ;  36  W.  R.  633. 

Where  a  mortgage  of  a  reversion  contains  a 
proviso  for  redemption  on  or  before  the  death  of 
the  tenant  for  life,  and  separate  covenants  for 
the  payment  of  the  principal  on  the  death,  and 
for  payment  of  interest  in  the  meantime,  the 
Statute  of  Limitations  begins  to  run  at  the  death 
of  the  tenant  for  life,  at  which  date  the  mort- 
gagee's right  to  foreclose  arises.  Sutton  v.  Sutton 
(22  Ch.  D.  511)  explained.  Turner's  Estate,  In 
re,  Turner  v.  Spencer,  13  R.  132  ;  43  W.  B.  153. 

In  Personal  Estate— Bomedy  on  Cove- 

nant  Barred — Bemedy  against  Property.] — In 
1870  A.,  B.  and  C.  mortgaged  certain  reversionary 
shares  in  a  fund  in  court  to  which  B.  and  G.  were 
entitled  under  a  will,  to  secure  the  repayment  by 
A.  of  702.  The  mortgage  contained  a  joint  and 
several  covenant  by  a1  and  C.  for  repayment  of 
principal  and  interest.  In  1873  the  mortgagee 
recovered  judgment  against  C.  on  the  covenant. 
In  1889  the  reversionary  interest  fell  into  posses- 
sion. No  interest  had  ever  been  paid  on  the 
mortgage  or  judgment,  nor  had  any  acknowledg- 
ment been  given  : — ^Held,  that  although  the  per- 
sonal remedy  against  C.  was  barred  by  the  Statute 
of  Limitations,  the  assignment  of  the  property 
comprised  in  the  mortgage  was  nevertheless  good  ; 
and  that  therefore  the  mortgagee  was  entitled  to 
C.*8  share  of  the  property  under  the  wilL  Lake's 
Trusts,  In  re,  eSJj.  T.  416. 

Interest   on,   by   Way  of  Damages-^ 


More  than  Biz  Tears*  Arrears  reeoyerable.] — 
See  Mellersh  v.  Brown,  col.  226. 

In  Trust  Fund—Mortgagee  not  Barred.] 


—  In  1824  a  reversionary  interest  in  funds, 
vested  in  trustees,  was  assigned  to  secure 
the  payment  of  a  sum  in  1825.  The  reversion 
fell  in  in  1860,  no  notice  having  been  given  to 
the  trustee,  nor  any  interest  paid  or  acknowledg- 
ment made  in  the  meantime: — Held,  that  the 
mortgagee's  right  against  the  fund  was  not 
barr^  by  the  Statute  of  Limitations  or  the 
lapse  of  time.    Lowe,  In  re,  30  Beav.  95. 

Aetion  on  Coyonant  in  Mortgage.]  —  The 
limitation  of  twelve  years  imposed  by  the  Real 
Property  Limitation  Act,  1874,  s.  8,  to  actions 
and  suits  for  the  recovery  of  money  charged  on 
land  applies  to  the  personal  remedy  on  the 
covenant  in  a  mortgage  deed  as  well  as  to  the 
remedy  against  the  land.  Sutton  v.  Suttan,  52 
L.  J.,  Ch.  383 ;  22  Ch.  D.  511 ;  48  L.  T.  95 ; 
31  W.  R.  369— C.  A, 

Aetion  on  OoUateral  Bond.] — ^When  a  mort- 
gage debt  is  secured  by  a  collateral  bond,  the 
remedy  on  the  bond  is,  under  s.  8  of  the  Real 
Property  Limitation  Act,  1874,  barred  by  the 
lapse  of  twelve  years  since  the  last  payment  of 
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interest  or  acknowledgment  of  the  debt,  equally 
with  the  remedy  against  the  land  comprised  in 
the  mortgage.  Sutton  v.  Sutton  (22  Cb.  D.  611) 
followed.  Feamside  y.  Flint,  62  L.  J.,  Ch.  479  ; 
22  Ch.  D.  679  ;  48  L.  T.  164 ;  31  W.  E.  818. 

In  1867  T.  ?.  mortgaged  an  estate  to  L.  and  A. 
for  1,0002.,  and  at  the  same  time  £.  P.  and  C.  P. 
gave  to  L.  and  A.  a  joint  and  several  bond  in  the 
penal  sum  of  4002.,  reciting  that  the  1,0002.  had 
been  advanced  at  the  request  of  E.  P.  and  G.  P., 
and  that  they  had  agreed  to  give  as  a  better 
security  for  part  thereof  a  bond  conditioned  for 
payment  of  2002.  and  interest.  The  bond  was 
conditioned  to  be  void  if  the  mortgagor  paid  the 
mortgage  money  and  interest  according  to  his 
covenant.  T.  P.  paid  the  interest  till  December, 
1877,  after  which  it  fell  into  arrear,  and  in  1880 
the  mortgagees  entered  into  possession.  E.  P. 
di^  in  1888  without  having  made  any  payment 
or  given  any  acknowledgment.  L.  and  A.,  as 
creditors  under  the  bond,  took  out  a  summons 
for  administration  of  his  estate.  £.  P.'s  repre< 
sentatiyes  disputed  the  claim  on  the  ground  that 
this  was  a  proceeding  to  recover  money  secured 
on  land,  and  was  bamd  by  the  lapse  of  twelve 
years  under  the  Real  Property  Limitation  Act, 
1874 : — Held,  that  this  was  not  a  proceeding  to 
recover  money  secured  on  land,  but  to  recover 
damages  because  another  person  failed  to  pay 
money  secured  on  land,  and  that  it  did  not  come 
within  the  scope  of  the  Beal  Property  Limita- 
tion Act,  1874,  8.  8.  Powers,  In  re,  Lindsell  v. 
Phillips,  80  Ch.  D.  291 ;  63  L.  T.  647— C.  A. 

Semedy  in  Equity .1-^Where  a  bond  is 

entered  into  as  a  collateraT  security  for  money 
secured  by  mortgage,  and  the  interest  being  in 
arrear,  the  mortgagee  takes  possession,  and 
remains  in  possession  upwards  of  twenty  years, 
without  taicing  interest,  otherwise  than  by 
receipt  of  rents  and  profits.  Quaere,  whether  his 
remedy  on  the  bond  is  not  barred  in  equity  as 
well  as  at  law  by  the  Statute  of  Limitations. 
IVhUe  V.  milacre,  3  Y.  &  Coll.  597  ;  4  Jur.  102. 

CoTonant  by  Mortgagor  and  Surety  to  pay 
Mortgage  Debt  on  Demand  —  Ho  Bight  of 
Action  «gainst  Surety  until  Bemand.] — Where 
a  mortgage  contained  joint  and  several  covenants 
by  a  surety  and  the  mortgagor  to  pay  the  debt 
'^  on  demand,"  and  "  in  the  meantime  from  the 
date  "  of  the  deed  to  pay  interest,  and  a  proviso 
for  redemption  if  the  mortgagor  should  ^*on 
demand"  pay  the  debt  and  interest  from  the 
date  of  the  deed : — Held,  that  the  demand  was  a 
condition  precedent,  and  that  no  right  of  action 
accrued  against  the  surety  until  demand  made. 
Brown's  Estate,  In  re,  Brown  v.  Brown,  62  L.  J., 
Ch.  696  ;  [1893]  2  Ch.  300  ;  3  B.  463  ;  69  L.  T. 
12  ;  41  W.  K.  440. 

Mortgage  of  Legacy— Collateral  Bond — ^Pay- 
ment  of  Interest  by  Surety.]  —In  1824  S.,  who  was 
entitled  to  a  legacy  charged  upon  land  devised 
to  a  tenant  for  life,  mortgaged  it  to  B. ;  and  at 
the  same  time  S.,  and  the  tenant  for  life  as 
surety,  gave  a  bond  to  B.  as  collateral  security 
for  the  amount.  S.  died  in  1847,  and  the  tenant 
for  life  in  1851.  In  the  administration  of  the 
testator's  estate,  B.  claimed  to  be  paid  the  amount 
(legacy  and  interest)  due  to  him  ;  and  thereupon 
the  widow  and  legal  personal  representative  pre- 
sented a  petition  praying  that  the  legacy  might 
be  ordered  to  be  paid  to  her,  on  the  ground  that 
the  Statute  of  Limitations  had  barr^  the  right 
of  B.  to  recover  the  sum  due  on  the  mortgage. 


The  widow  alleged  that  no  interest  was  paid  1 
8.  after  1828,  but  B.  that  he  had  received,  pi 
viotts  to  and  in  1846,  interest  in  part  from  t 
tenant  f<^  life  and  surety: — ^Held,  upon  bo 
branches  of  the  case,  the  operation  of  the  Stati 
of  Limitations,  and  the  acknowledgment  by 
oo-obh'gor  of  a  bond,  that  the  mortgagee  w 
entitled  to  the  legacy,  and  that  the  petition  mi 
be  dismissed,  but  without  costs.  Seager  y  Asii 
26  L.  J.,  Ch.809  ;  3  Jur.(NJ9.)  481  ;  6  W.B.  6^ 

Conyeyaaee  to  Creditor  in  Tmit  to  pay  Do 
— ^Prior  Term  in  Truatees  for  Payment  of  Bet 
— Adminiitration  Suit.] — A  testator  devised  I 
real  estate  to  trustees  for  a  term  of  6,000  yea 
to  raise  the  deficiency  of  his  personal  estate 
pay  his  debts  and  legacies,  which  term  was 
cease  on  the  performance  of  the  trusts.  Subjc 
thereto,  he  devised  it  to  his  son  in  fee.  In  18 
the  son  conveyed  his  estate  to  a  creditor  (A.), 
trust,  by  sale  or  mortgage,  to  raise  and  pay  t 
debt.  In  1811  a  suit  was  instituted  to  admin 
ter  the  testator^s  real  and  personal  estate,  but 
was  not  made  a  party  until  1841.  He  took 
steps  to  realise  his  security,  and  obtained  no  pe 
ment  or  acknowledgment.  The  estate  was  sol 
and  the  surplus  was  in  court : — Held,  in  18< 
that  A.'8  claim  was  barred  by  the  Statute  of  Limit 
tions,  and  that  it  was  not  protected  either  by  t 
prior  term  or  the  pending  litigation.  HumiU 
Mumble,  24  Beav.  636  ;  3  Jur.  (N.B.)  1289. 

Statute  does  not  begin  to  run  against  Moi 
gage  Debt  lo  long  as  Trust  to  seU  and  pi 
Debt  subsists.] — See  Bennett  v.  Cooper,  col.  2i 

Arrears  of  Interest  on  Mortgage.] — CTnd 
the  statute  3^4  Will.  4,  c.  27»  s.  42,  and  3  k 
WiU.  4,  c.  42,  s.  3,  a  mortgagee  of  land  whc 
mortgage  debt  and  interest  are  secured  also  bj 
bond,  or  covenant*,  is  entitled,  in  a  foreclosu 
suit,  to  charge  the  mortgaged  estate  with  arres 
of  interest  accruing  wiuiin  twenty  years  befc 
the  institution  of  the  suit.  Bu  vigier  v.  L 
2  Hare,  326  ;  12  L.  J.,  Ch.  346  ;  7  Jur.  299. 

Semble,  if  the  debt  and  interest  are  secur 
only  by  the  mortgage,  the  mortgagee  is  entitl 
to  no  more  than  six  years*  arrears  ot  interest.  2 

A  canal  company  conveyed,  under  their  comm^ 
seal,  the  canal  works  and  rates  to  mortgagee, 
hold,  &C.,  until  repayment  of  certain  men 
borrowed,  and  interest.  There  was  no  covena 
to  repay  : — Held,  under  the  modem  Statutes 
Limitations,  that,  although  the  mortgagee  oou 
recover  the  principal  within  twenty  years,  j 
his  remedy  for  arrears  of  interest  was  limited 
six  years.  Hodges  v.  Croydon  Canal  Co,, 
Beav.  86. 

Under  s.  42  of  the  3  &  4  Will.  4,  c.  27,  a  mo: 
gagee,  irrespective  of  a  covenant  to  pay  or 
term  to  secure  the  payment,  is  entitled  to  fi 
years*  arrears  of  interest.  Shaw  v.  Johnson, 
Dr.  &  Sm.  412  ;  30  L.  J.,  Ch.  646 ;  7  Jur.  (NJ 
1005  ;  4  L.  T.  460  ;  9  W.  R.  629. 

So  far  as  a  covenant  to  pay  aftects  the  laz 
it  is  limited  to  six  years.    Ih. 

Where  a  term  is  created  on  an  express  tn 
to  secure  principal  and  interest,  the  22nd  sectii 
of  the  3  &  4  WilL  4,  c  27,  does  not  operate  as 
bar,  and  a  mortgagee's  right  is  not  confined 
six  years,     lb. 

The  case  is  not  altered  where  the  term,  thou; 
in  1819  a  dry  satisfied  term,  was  in  that  ye 
clothed  with  an  express  trust,  and  assigned  i 
the  benefit  of  the  mortgagee.    lb. 
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Nor  is  sach  a  term  merged  nnder  8  &  9  Vict. 
e.112.    lb. 

Where  there  is  an  agreement  to  assign  a  term 
on  an  express  trust  to  secure  principal  and 
interest,  which  can  be  enforced  in  equity, 
although  the  deed  is  not  executed,  the  court 
will  consider  such  assignment  as  if  it  had  been 
exccnt-ed,  and  make  a  decree  for  a  general 
account  not  limited  to  six  years.    lb. 

Where  there  is  a  mortgage  of  land,  and  a  cove- 
nant by  the  mortgagor,  for  himself  and  hia  heirs, 
to  pay  the  mortgi^-money  and  interest,  if  there 
has  been  no  payment  for  a  long  period,  the  Umd 
is  only  charged  with  six  years'  arrears  of  interest 
under  the  3  &  4  Will.  4,  c.  27,  s.  42,  but  twenty 
years*  arrears  may  be  recovered  by  an  action  on 
the  covenant  under  the  3  &  4  Will.  4,  c.  42,  s.  3. 
Blvy  Y.  Norwood,  1  De  O.  &  Sm.  240 ;  21  L.  J., 
Ch.  716  ;  16  Jur.  493. 

In  such  a  case,  in  a  suit  by  the  heir  of  the 
mortgagor  to  redeem,  the  mortgagee  may  tack 
the  personal  liability  on  the  covenant  as  against 
the  heir.  Secus,  if  the  suit  were  by  the  mort- 
gagor, scmble.    lb, 

A  mortgagee,  notwithstanding  the  Interest 
mortgaged  is  reversionary,  can  only  recover  six 
years*  arrears  of  interest  as  against  the  land 
mortgaged,  although  he  may  recover  twenty 
years*  arrears  on  the  covenant  to  pay.  Sinclair 
V.  Jaokm>n^  17  Beav.  405. 

The  interest  on  money  secured  by  mortgage  of 
land  and  by  covenant  being  sixteen  years  in 
arrear,  the  mortgagee  filed  his  bill  of  foreclosure 
against  the  heir  of  the  mortgagor,  raising  no 
question  of  liability  on  the  covenant,  or  of  any 
right  of  tacking.  A  decree  was  made  to  take 
an  account  of  what  was  due  on  the  mortgage. 
Under  the  Statute  of  Limitations,  twenty  years' 
arrears  could  be  recovered  on  the  covenant,  but 
six  only  as  against  the  land.  The  master  refused 
to  allow  the  plaintiff  to  tack  his  two  claims  : — 
HeUl.  on  exceptions,  that  he  was  right.    lb. 

Whether  the  right  to  tack  in  such  a  case  would 
be  different  in  a  suit  for  foreclosure,  from  what 
it  ii  in  a  suit  for  redemption,  quaere,    lb. 

When  money  is  secured  by  an  ordinary  mort- 
gage by  covenant  and  bond,  the  mortgagee,  in 
a  sait  to  foreclose,  can  only  recover  six  years* 
arrears  of  interest;  but  the  case  is  different  when 
there  is  a  trust  to  secure  it  Bound  v.  Belly 
30  Beav.  121  ;  31  L.  J.,  Ch.  127  ;  7  Jur.  (N.8.) 
1183 ;  5  L.  T.  16  ;  9  W.  R.  846. 

A  mortgagor's  estate  had  been  administered 
in  equity.  The  mortgagee,  who  also  had  a 
covenant  and  a  bond  from  the  mortgagor  for 
securing  repayment  of  the  money,  did  not  in 
that  suit  rely  upon  his  covenant  or  bond.  The 
mortgagor  and  mortgagee  died.  The  mortgage- 
money,  with  more  them  twenty  years*  arrears 
of  interest,  was  due  and  owing.  The  represen- 
tatives of  the  mortgagee  filed  a  bill  to  foreclose 
the  equity  of  redemption : — ^Held,  that,  as  there 
was  no  trust  creat^  to  secure  the  repayment 
of  the  mortgage-money,  and  as  the  mortgagee 
might  in  the  administration  suit  have  recovered 
aa  a  specialty  creditor  the  amount  of  the  arrears 
of  interest,  he  was  not  entitled  to  claim  more 
than  six  years*  arrears  of  his  interest  in  the 
f  oredoeure  suit.    lb. 

The  assignment  by  a  mortgagor  of  outstanding 
terms  to  a  trustee  for  the  purchaser  is  not  a 
possession  of  a  prior  incumbrancer  within  the 
3  &  4  WilL  4,  c.  27,  s.  42,  so  as  to  entitle  the 
mortgagee  to  more  than  six  years*  arrears  of 
interest.      Chinnery  v.  Ihtant^  11   H.  li   Cas. 

VOL.  IX. 


115  ;  10  Jur.  (N.8.)  866  ;  11  L.  T.  68  ;  13  W.  R. 
20. 

A  mortgagee  presented  a  petition  in  the 
Landed  Estates  Court,  for  the  sale  of  a  minor's 
estate,  which  he  did  not  proceed  upon.  A 
reference  was  afterwards  mtule  to  the  master, 
to  inquire  what  charges  affected  the  minor's 
estate,  and  the  principal  and  interest  due 
thereon : — Hdd,  that  the  mortgagee  was  entitled 
to  six  years*  interest  from  the  date  of  filing  his 
charge  under  the  order,  and  not  from  the  date 
of  filing  his  petition  in  the  Lauded  Estates  Court. 
Fitzmauricey  In  w,  15  Ir.  Ch.  R.  45.'>. 

A.  and  B.,  reversioners  after  a  life  interest  in 
C,  mortgaged  their  pro{>erty  and  covenanted 
that  interest  in  arrear  should  be  capitalised,  and 
bear  interest  after  the  same  rate;  and  C.  ^so 
assigned  her  life  interest  as  a  part  of  the  security : 
— Held,  that  the  covenant  was  good  and  valid  ; 
and  that  the  mortgagee  was  not  limited  to  six 
years'  interest.  Clurkson  v.  Henderson,  49  L.  J., 
Ch.  289 ;  14  Ch.  D.  348  ;  43  L.  T.  29  ;  28  W.  R. 
907. 

In  the  case  of  a  mortgage  of  reversionary 
personal  estate,  where  there  is  no  covenant  for 
payment  of  interest  after  the  date  stipulated  in 
the  deed  for  the  repayment  of  the  capital  with 
interest,  the  court  will  allow  to  the  mortgagee 
in  a  redemption  or  foreclosure  action  interest  by 
way  of  damages,  at  the  rate  fixed  by  the  deed 
to  be  paid  up  to  the  date  stipulated  for  repay- 
ment of  the  capital,  during  the  whole  period, 
not  exceeding  twenty  years,  during  which  no 
interest  has  been  paid  ;  and  there  is  no  analogy 
between  a  mortgage  of  personal  estate  and  one 
of  real  estate  to  induce  the  court  to  limit  the 
amount  of  arrears  of  interest  recoverable  to  six 
years.  Mellergh  v.  Broum,  60  L.  J.,  Ch.  43  ;  45 
Ch.  D.  226 ;  63  L.  T.  189  ;  38  W.  R.  732. 

Sect.  42  of  the  Statute  of  Limitations  (3  & 
4  WilL  4,  c.  27)  does  not  affect  the  right  of  a 
mortgagee  who  has  sold  under  his  power  of  sale 
to  retain  out  of  the  proceeds  more  than  six 
years'  arrears  of  interest.  Marshfioldj  In  re, 
Marshjield  v.  Hutching*,  56  L.  J.,  Ch.  699 ;  34 
Ch.  D.  721  ;  66  L.  T.  694  ;  35  W.  B.  491. 

After  the  sale  of  an  estate  by  a  trustee  for  a 
mortgagee,  under  a  power  of  sale  : — Held,  in  a 
suit  by  the  mortgagor  to  recover  the  surplus 
money,  that  the  mortgagee  could  not,  under  the 
3  &  4  WilL  4,  c.  27,  retain  more  than  six  years' 
arrears  of  interest  out  of  the  purchase-money. 
Mason  v.  Broadhent,  33  Beav.  296. 

Arrean  of  Interest  on  Xortgago  of  Tumpiko 
Tolls.] — See  Mellish  v.  Brooks,  coL  150. 

Sec  also  as  to  arrears  of  interest  on  mortgages, 
B,  XI.,  post  (col.  322). 

Strangers  to  Mortgagor  worUng  mortgaged 
Minos  by  Permission  of  Mortgagee.] — Where 
B.  and  C.  were  permitted  by  a  mortgagee  not  in 
possession  of  the  mortgaged  property  (coal  mines) 
to  enter  upon  the  working  of  the  mines,  sell  the 
property  and  receive  the  value,  in  taking  an 
account  of  the  quantity  and  value  of  the  coal 
wrought  by  B.  &  Co.  more  than  six  years  before 
the  bill  was  filed  by  the  permission  of  the  mort- 
gagee, but  who  were  strangers  to  the  mortgagor  : 
— Held,  that  the  Statute  of  Limitations  did  not 
apply.  Hood  v.  Easton,  2  Jur.  (N.8.)  729 ;  4 
W.  R.  676. 

This  decision  was  afterwards  questioned  on 
appeal,  but  no  judgment  was  given.  8,  C,^  2 
Jur.  (N.B.)  917  ;  4  W.  R.  786. 
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.  PofiMfion  of  Hortgagor*!  Agent  adTerse  to 
Hortgagor  after  hu  Bankruptcy— Snbeeqiieiit 
Acknowledgment  immaterial.]  —  In  1828  the 
plaintiff  mortgaged  freehold  property  to  B.,  and 
in  1832,  being  about  to  reside  abroad,  he  gave 
a  full  power  of  attorney  to  the  defendant,  who 
was  a  solicitor,  to  receive  the  rents  and  profits 
of  all  his  property,  and  to  apply  them  in  pay- 
ment of  the  incumbrances.  In  1841  the  plain- 
tiff settled  accounts  with  the  defendant,  shewing 
a  large  balance  due  to  the  defendant,  which 
the  plaintiff  agreed  to  secure  by  a  mortgage 
of  his  real  estates  when  required.  In  1845  the 
plaintiff  became  bankrupt,  but  his  assignee  did 
not  interfere  with  the  mortgaged  property,  and 
the  defendant  continued  to  receive  the  rents 
and  profits.  In  1849  the  defendant  took  a  transfer 
himself  of  B.'s  mortgage,  to  which  the  plaintiff 
was  not  a  party.  In  1865  the  defendant  wrote 
a  letter  to  the  plaintiff  expressing  his  readiness 
to  settle  all  accounts.  In  1877  the  plaintiff's 
bankruptcy  was  annulled,  and  the  plaintiff 
brought  an  action  against  the  defendant  claim- 
ing to  redeem  the  mortgage,  and  claiming  an 
account  against  him  as  mortgagee  in  possession, 
and,  by  amendment,  as  agent  and  trustee  for 
him.  The  defendant  pleaded  the  Statute  of 
Limitations  : — ^Held,  that  on  the  plaintiff*s  bank- 
ruptcy the  defendant  ceased  to  be  the  agent  and 
attorney  of  the  plaintiff,  and  did  not  become  the 
agent  of  the  assignee ;  and  that  even  if  the 
assignee  would  have  been  entitled  to  call  upon 
the  defendant  to  account,  the  plaintiff  did  not, 
on  the  annulment  of  the  bankruptcy,  succeed  to 
the  assignee's  right ;  that  the  plaintiffs  estate 
as  mortgagor  having  ceased  on  the  bankruptcy, 
the  letter  written  to  him  in  1865  could  not 
operate  as  an  acknowledgment  either  of  his  title 
or  that  of  the  assignee  to  the  equity  of  redemp- 
tion, so  as  to  take  the  case  out  of  the  Statute 
of  Limitations  ;  that  as  the  assignee  was  ban-cd 
by  the  statute  the  plaintiff  was  also  barred,  not- 
withstanding the  annulment  of  the  bankruptcy. 
The  action  was  therefore  dismissed  with  costs. 
Markunch  v.  Hardin(fham^  15  Ch.  D.  339 ;  43 
L.  T.  647 ;  29  W.  R.  361— C.  A. 


Acknowledgment  after  Twenty  Tean* 


AdTcne  Poseeasion.  J — ^Whether  an  acknowledg 
ment  of  the  title  of  the  mortgagor  is  effectual  to 
take  the  case  out  of  the  Statute  of  Limitations, 
if  it  is  not  made  till  after  the  time  limited  by 
the  statute  has  expired,  quaere.    Ih, 

Statnte  not  a  Bar  to  Claim  by  Mortgagee,  as 
Trnftee  for  Hortgagor,  to  Balance  of  Proceeds 
of  Bale  in  Solicitor's  Hands.] — See  Bell^  In  re, 
Lake  v.  Bell,  ooL  205. 

Aaaignment  of  Annuity  to  secure  particular 
Debt — Mortgage  of  Leaseholdi  to  secure  general 
Balance  —  Payments  in  Excess  of  Debt.] — S., 

being  indebted  to  his  bankers  in  1826,  assigned 
to  them  an  annuity  of  202.  a  year,  payable 
during  three  lives  and  the  lives  and  life  of  the 
survivors  and  survivor,  for  securing  2002.,  part 
of  his  balance.  S.,  in  1828,  mortgaged  to  them 
the  equity  of  redemption  of  a  leasehold  estate 
for  securing  his  general  balance  of  1,500/. 
Interest  was  paid  on  the  mortgage  up  to  1832, 
first,  to  the  bankers  (who  became  bankrupt  in 
1828),  and  afterwards  to  their  assignees,  who 
received  the  annuity  until  1847,  when  the  annuity 
expired ;  and  the  money  thus  received  was  more 
than  enough  to  pay  the  2002.    In  1834,  the  first 


mortgagee  of  the  leasehold  estate  entered  intc 
possession  of  the  property,  and  remained  ifl 
possession.  In  1853,  S.  filed  a  bill  against  the 
mortgagee  for  redemption  : — Held,  that  the  pay- 
ments of  the  annuity  having  exceeded  the  2002. 
must  be  taken  to  have  been  made  in  reduction 
of  the  general  balance  due  on  the  mortgage 
and  having  been  made  within  twenty  years,  th< 
same  took  the  case  out  of  the  operation  of  the 
3  &  4  WilL  4,  c.  27,  ss.  40,  42.  Staley  v.  Barrett 
26  L.  J.,  Ch.  821  ;  6  W.  E  188— L.JJ. 

Action  fi>r  Account  by  aecond  against  first 
Mortgagee  of  Ship  —  Ho  expreas  Tmit.]— Se« 
Banner  v.  Berrld-ge,  col.  45. 

Distribution  of  Personalty  by  Executors  with 
out  providing  for  Mortgage  Debt.] — See  Gale 
In  re,  Blake  v.  Gale ;  Hyatt,  Iti  re,  Bntclet  v 
Hyatt ;  and  Mdrsden,  In  re,  cols.  51,  52 ;  anc 
Leahy  v.  Be  Moleym,  coL  220. 

Solicitor  employed  to  iuTcat  Money  on  Mort 
gage  —  When  Statute  a  Defence  to  Action  fo: 
Negligence.] — See  Doohy  v.  Watson,  coL  68. 

Assignment  of  Forged  Mortgage  Deed.] — Se 
Bell  V.  Holheck,  ooL  122. 

10.  Vendor  axd  Pubohaseb. 

Poisesiion  under  Agreement  to  Purchase- 
Tenancy  at  Will— Purchaser  not  a  Cestui  qu 
Trust  within  8  ft  4  WUl.  4,  o.  27,  s.  T^Coi 
tinuanoe  in  Posseision  by  Widow.] — If  a  perso 
who  has  agreed  to  purchase  real  property  is  Ic 
into  possession,  he  is  a  tenant  at  will,  and  sue 
tenancy  at  will  is  determined  by  his  death  ;  an 
if  after  his  death  his  widow,  who  is  also  devise 
of  his  real  estate,  continues  in  possession,  this  i 
not  a  continuance  of  his  tenancy  at  will,  so  as  t 
prevent  the  operation  of  the  statute.  Doe  < 
Stamoay  v.  Bock,  4  Man.  &  G.  30  ;  Car.  &  M.  54S 
6  Jur.  266. 

The  proviso  as  to  cestuis  que  trustent  containe 
in  s.  7  of  3  &  4  Will.  4,  c.  27,  applies  only  t 
cases  of  declared  and  express  trusts,  and  not  to 
person  holding  under  an  agreement  to  purchas 

Statute  does  not  run  againat  Yende 

during.] — A.,  in  1819,  agreed  to  purchase  liin< 
of  B.  for  6702.,  and  paid  a  deposit  of  102.  Ti 
agreement  did  not  contain  any  stipulation  thi 
A.  should  be  let  into  possession,  but  in  fact  1 
was  so,  at  Michaelmas,  in  1819.  A.  continued  : 
possession,  and  neither  paid  any  more  of  tl 
purchase-money  nor  any  rent  or  interest ;  8i 
in  1822,  A.  cut  down  timber,  and  in  6  Oeo. 
levied  a  fine  with  proclamations,  and  mortgage 
the  property,  and  alter  that  died,  leaving  the  pr 
perty,  subject  to  the  mortgage,  to  his  daughter 
— Held,  that  these  facts  were  no  bar  to  B. 
ejectment,  brought  within  twenty  years  aft 
Michaelmas,  1839  ;  as  A.,  coming  in  under  i 
intended  purchase,  was,  ill  equity,  the  owner 
the  land,  with  a  liability  to  pay  the  purchas 
money;  and  his  cutting  trees  was  cODsisU^i 
with  his  holding  in  that  character,  and  n 
adversely  to  the  rights  of  the  vendor,  to  who 
at  law  he  was  tenant  at  will.  Doe  d.  CounteU 
Caperton,  9  Car.  &  P.  112. 

u.,  under  whom  the  defendant  claimed,  was  1 
into  possession  twenty-two  years  before  actio 
by  virtue  of  a  contract  with  P.  for  the  porcha 
of  an  allotment  accruing  to  P.  under  an  inclosu 
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ACt,  which  provided  that  a  purchaser  let  into 
possesBion  of  an  allotment  should  have  the  same 
rights  as  the  Tender.  G.  paid  interest  on  a 
portion  of  the  purchase-money  for  some  years, 
bat  never  completed  the  purchase : — Held,  that 
even  after  a  lapse  of  twenty  years  his  possession 
was  not  adverse  to  P/s  title ;  held,  also,  that  it 
did  not  lie  in  the  mouth  of  G.,  or  any  claiming 
under  him,  to  raise  as  an  objection  to  P.'s  title, 
that  the  commissioners  of  inclosure  had  made  no 
formal  award.  Doed.  Milhume  v.  Edgar ^  2  Scott, 
732  ;  2  Bing.  (N.c.)  496  ;  1  Hodges,  437  ;  6  L.  J., 
C.  P.  147. 

OoBTeyanee  of  Wifb'i  Land  bj  Hailmnd  and 
Wifb.] — If  husband  and  wife,  being  seised  in  foe 
in  right  of  the  wife,  convey  to  a  purchaser  by 
deed  without  fine,  the  wife,  if  she  survives,  and 
if  not,  her  heir  may,  on  the  husband^s  death, 
recover  the  land,  notwithstanding  the  purchaser 
may  have  been  in  possession  for  more  than  forty 
years.  Jumpten  v.  PUohers,  13  Sim.  327.  And 
«ee  1  CoU.  18 ;  13  L.  J.,  Ch.  166. 

Pvrohase  tcmn.  Trustee — Time  doei  not  run 
•gainst  BemaindemuuL  till  entitled  in  Posses- 
AOB.] — ^In  the  case  of  a  purchase  from  a  trustee, 
time  will  run  from  the  conveyance,  unless  the 
party  was  a  mere  trustee  on  express  trusts. 
Thoittptim  V.  Simpson,  1  Dr.  &  War.  459. 

In  1770  the  lands  of  X.  were  by  deed  conveyed 
to  Y.,  his  heirs  and  assigns,  upon  the  trusts 
therein  mentioned,  that  is  to  say,  to  the  owner 
thereof  G.  T.  for  life,  remainder  to  his  son  H.  T., 
his  heirs  and  assigns.  In  1771,  upon  the  marriage 
of  H.  T.  with  L.  N.  he  covenanted  to  convey  the 
lands  of  X.,  amongst  other,  within  six  months 
after  the  celebration  of  the  marriage,  upon  trust 
that  the  same  should  go  and  be  vested  in  the 
issue  of  H.  T.  by  L.  N.,  and  that  such  issue 
should  also  be  entitled  to  a  further  sum  of  1,000/., 
to  be  charged  on  all  other  the  real  and  personal 
estates  of  H.  T.,  not  therein  comprised,  but  in 
«uch  shares  and  proportions  as  H.  T.  should  by 
deed  or  will  appoint ;  and  in  default  thereof,  as 
L.  N.  in  case  sne  survived  H.  T.  should  by  deed 
•or  will  appoint,  and  failing  such  direction,  in 
equal  shares.  In  1793  H.  T.  and  L.  N.  levied 
fines  of  the  lands  of  X.  in  which  F.  M.  was 
<lemandant.  In  1794  H.  T.  and  the  co-heirs  of 
T.  levied  fines  again  of  those  lands  in  which 
¥.  M.  was  also  demandant ;  in  Hilary  term, 
1794,  recoveries  were  suffered  of  the  same  lands, 
F.  M.  being  tenant  to  the  praecipe,  and  H.  T.  and 
his  eldest  son  and  heir-at-law  R.  T.,  who  had 
attained  his  age  of  twenty-one  years,  were  both 
-vouched.  In  April,  1794,  H.  T.  and  F.  M.  sold 
the  lands  of  X.  to  T.  S. ;  subsequent  to  this  sale, 
B.  T.,  the  eldest  son  of  H.  T.,  died.  In  1820 
H.  T.,  who  survived  L.  N.,  died  without  having 
•executed  his  power  of  appointment,  leaving 
M.  N.  T.  his  eldest  surviving  son.  In  1837 
M.  N.  T.  and  the  other  children  of  H.  T.  and 
L.  N.  filed  their  bill,  pra  fing  an  execution  of  the 
articles  of  1771  as  to  the  iands  of  X.,  and  seeking 
to  set  aside  the  sale  so  made  to  T.  S. : — Held, 
that  the  plaintiffs  were  within  time,  and  not 
bound  by  any  Statute  of  Limitation,  and  that 
the  3  &  4  Will.  4,  c.  27,  s.  25,  did  not  apply  until 
the  time  when  the  party  seeking  the  remedy 
himself  became  entitled  in  possession.    lb. 

On  InllDniial  CoBTeyaaee  by  Tenant  Ibr  Uila 
luiviag  a  Benudnder  ii  Tail,  lime  does  not  ran  in 
isTOvr  of  Pnrehaser  in  Possession,  nntil  Expira- 


tion of  Estates  preeeding  Bemainder.] — See  JUilU 
V.  Capely  col.  172. 

So,  on  an  Informal  OonTejanee  by  a  Tenant  in 
Tail.] — See  Morgan  y,  Morgan,  coL  171. 

Where  a  Tenant  for  Life  eonveys  away  his 
Estate,  the  Bemainderman  has  Twelve,  instead 
of  Six,  Tears  firom  the  death  of  the  Tenant  ft>r 
Life  in  whioh  to  bring  his  Action  for  Possession.] 
—See  Pedder  v.  Sunt,  coL  176. 

OonTeyanse  operating  as  Disseisin  of  Co-Heir 
— Exeontory  Trusts  under  Agreement  for  Settle- 
ment inoperative  as   against  Pnrehaser.] — By 

marriage  articles  the  husband  agreed  to  settle 
out  of  the  lands  of  E.,  in  favour  of  A.,  his  daughter 
by  a  former  marriage,  a  jointure  on  his  intended 
wife,  the  remainder  of  the  lands  on  the  issue 
male  begotten  on  the  wife,  and  in  failure  of  issue 
male,  on  the  issue  female.  And  in  case  A.  should 
survive  and  the  lands  of  E.  should  not  be  made 
good,  that  then  the  lands  of  E.,  which  were  not 
settled  on  the  former  marriage,  should  be  subject 
to  the  jointure,  and  be  settled  on  the  eldest  son 
of  the  marriage,  and,  in  failure  of  the  eldest  son 
on  the  daughters  of  the  said  marriage.  There 
was  no  male  issue  of  the  marriage,  but  female 
issue  B.,  C.  and  D. : — ^Held,  that  the  lands  of 
E.  should  be  settled  on  them  as  tenacts  in 
common  in  taiL  No  settlement  was  executed, 
and  the  lands  descended  to  A.,  B.,  C.  and  D., 
subject  to  the  trusts  of  the  articles  of  1763,  when 
B.,  C.  and  D.  went  into  possession.  In  1783 
they  levied  a  fine,  and  conveyed  to  a  purchaser 
for  value,  and  covenanted  that  they  were  seised 
in  fee.  There  were  several  subsequent  convey- 
ances for  value.  In  1847  the  lands  were 
covenanted  to  be  sold : — Held,  in  a  suit  for 
specific  performance  against  the  purchaser,  that 
the  legal  title  of  A.  and  her  heirs  to  one-fourth  of 
the  luids  was  barred  by  the  Statute  of  Limita- 
tions, as  a  court  of  law  would  not  notice  the 
executory  trust  of  the  articles,  and  the  several 
conveyances  operated  as  disseisins.  Stewart  v. 
Conyngham  (Marquis),  1  Ir.  Ch.  R.  534. 

Sale  of  Xine— CoTonants  for  Title  and  quiet 
Enjoyment— Whether  Subsisting  Lease  of  Coal 
a  oontinuing  Breaoh — Snbsidenee  subsequent  to 
Sale  eansed  by  prior  Workings.]— The  defen- 
dant, being  seised  in  fee  of  land  and  coal  beneath 
it,  in  1844  let  the  coal,  by  a  written  agreement, 
to  lessees  for  a  term  of  twenty-five  years,  with 
power  to  enter  and  work  and  carry  away  the 
coal  across  the  land,  and  all  other  powers  fit  and 
necessary  for  the  working  and  carrying.  The 
lessees  entered  and  worked  and  carried  away 
coal,  and  after  they  had  ceased,  the  defendant,  in 
1845,  conveyed  by  deed  a  portion  of  the  land  to 
J.,  a  purchaser,  who  had  previously  been  through 
the  workings,  but  was  not  shewn  to  have  any 
knowledge  of  the  agreement  or  its  terms.  By 
the  deed  the  defendant  covenanted  with  J.,  his 
appointees,  heirs  and  assigns  for  title,  for  quiet 
enjoyment,  and  against  incumbrances.  In  1846 
J.  appointed  the  portion  of  land  to  the  plaintiff, 
a  purchaser  who  afterwards  built  houses  thereon, 
and  who  had  no  knowledge  of  the  workings  until 
the  land  and  houses  subsided,  in  1 866.  The  subsi- 
dence was  caused  by  the  workings  which  had  been 
carried  on  before  the  conveyance  to  J.  In  1848 
the  lessees  entered  the  mine  and  took  fire-clay, 
which  they  had  no  right  to  take,  and  also  frag- 
ments of  coal  of  nominal  value,  but  these  acts 
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did  not  contribute  to  cause  the  subsidence.  In 
1867,  the  plaintiff,  as  appointee  of  J.,  sued  the 
defendant  on  the  covenants,  the  declaration 
alleging  as  breaches  of  the  covenants  for  title 
and  quiet  enjoyment^  that  after  the  plaintiff 
became  seised,  the  lessees  entered  and  worked, 
whereby  the  damage  was  caused : — Held,  that 
the  benefit  of  the  covenants  passed  to  the  plaintiff 
as  appointee.  Spoor  v.  Green.  43  L.  J.,  Ex. 
57  ;  L.  E.  9  Ex.  92 ;  30  L.  T.  393 ;  22  W.  R. 
547. 

Held,  also,  that  the  variance  between  the 
declaration  and  the  proof  as  to  the  time  of 
working  was  fatal.    lo. 

Held,  also,  per  Bramwell,  B.,  that,  assuming  the 
agreement  to  be  a  breach  of  the  covenant  for 
title,  it  was  not  a  continuing  breach,  and  that 
the  action  was  barred  by  the  Statute  of  Limita- 
tions. Contra,  per  Kelly,  C.B.,  that  the  true 
cause  of  action  was  the  subsidence,  and  that  the 
Statute  of  Limitations  was  no  bar,  and  that  the 
plaintiff,  therefore,  would,  but  for  the  variance, 
be  entitled  to  the  damages  caused  by  the  subsi- 
dence ;  also  that,  so  long  as  the  agreement 
subsisted,  there  was  a  continuing  breach  which 
rendered  the  land  of  less  value ;  and  that  the 
acts  of  the  lessees  in  1848  constituted  a  breach 
of  the  covenant  for  quiet  enjoyment ;  and  that 
the  plaintiff  was  entitled  to  nominal  damages. 
lb. 

Contract  to  Bepurehase.] — Semble,  that  the 
3^4  Will.  4,  c.  27,  would  not  apply  to  the  case 
of  a  contract  to  repurchase  an  estate  in  twenty- 
five  years,  or  at  any  time  during  the  life  of 
another.  Alderton  v.  White^  2  De  G.  &  J.  97  ; 
4  Jur.  (N.8.)  1 25  ;  6  W.  R.  242. 

Fraudulent  Kisreprofentation — ^Domuzrer.] — 
Demurrer  to  a  bill  charging  fraud  in  a  misrepre- 
sentation of  the  value  of  an  estate  to  vendor,  on 
the  ground  that  the  transaction  was  twenty-seven 
years  old,  and  had  been  confirmed  by  a  deed 
twenty-three  years  since,  disallowed.  Deloraine 
V.  Broume,  3  Bro.  C.  C.  633. 

Time  does  not  nm  in  fiiTonr  of  Pnroluuwr  of 
Hortgaged  Lands  if  Interest  on  Mortgage  paid,] 
— See  Muskerry,  In  re,  col.  216, 

Sale  of  part  of  Hortgaged  Premises  and 
Be-oonToyanoe  of  rest  to  Mortgagor — Time  mni 
in  fiftTonr  of  Pnrchaser  against  Mortgagor's 
Equity  of  Redemption.] — See  Blake  v.  Foster, 
coL  212. 

If  Mortgagee  pnrohases  the  Equity  of  Redemp- 
tion and  enten.  Time  will  not  mn  against  those 
in  Remainder  to  the  Vendor.] — See  Raffety  v. 
Mng,  col.  210. 

Title  of  Heir  to  Customary  Tenement  barred 
by  Possession  of  Pnrohaser  from  Devisee.] — See 
QjUlard  v.  Hare,  coL  240. 

Knowledge  of  PorchMer  that  one  Share  of 
Estate  Tested  in  Trustees  for  Inflants — Infants 
not  barred  by  Statute.] — See  Young  v.  Harris, 
col.  245, 

Vendor  of  House  with  Ini oription  on  WaU 
stating  that  it  belongs  to  another — Oood  Ob- 
jeotion  to  Title,  notwithstanding  Vendor's  long 
Possession.] — See  PhiUijfson  v.  Gibbon,  col.  264. 


Aetion  by  Annuitant  against  Pniehaaer  of 
Estate  charged.] — See  Harrisson  v.  Duignan, 
ooL  274. 

Land  subject  to  Rent-charge  sold — ^Purchaior 
indemnifled  by  Vendor— Vo  Rent  paid  by 
Purchaser — Statute  does  not  run  in  favonr  of 
Land  sold.]— See  Dublin  v.  TrimlestoTt,  col.  277. 

Acknowledgment  by  Purchaser's  Solicitor  that 
Purchase-money  unpaid.]— See  Toft  v.  Stevenson, 
col.  286. 

Arrears  of  Interest  on  unpaid  Purchase-money.] 
—See  Tbfb  v.  Stevenson,  col.  329. 

11.  ExEOUTOBS,  Administrators,  Devisers, 
Leqatees,  and  Heirs. 

See  also  ante,  A,  IV.  6,  ooL  47,  and  A,  VI.  3> 

coL  81. 

By  3  &  4  Will.  4,  c.  27,  s.  3,  the  right  to  recover 
any  land  or  rent  of  a  deceased  person,  if  he  shall 
have  continued  in  possession  until  his  death  and 
shall  have  been  the  last  person  entitled  who  was 
in  possession,  tJudl  be  deemed  to  have  first  accrued 
at  the  time  of  his  death.  By  s.  6,  an  adminis- 
trator's title  shall  be  deemed  for  the  purposes  tf 
the  statute  to  date  from  the  death. 

Administrator  de  boms  non — ^Propcrty  by 
mistake  in  Possession  of  Heir.]— The  Statute  of 
Limitations  is  no  bar  to  a  claim  made  by  the 
administrator  de  bonis  non  of  an  intestate,  where 
property  has  been  taken  possession  of  by  his 
heir  at  law,  being  also  his  administrator  under  a 
mistake  as  to  its  real  nature.  B£ed  v.  Fenn,  S» 
L.  J.,  Ch.  464  ;  14  W.  R.  704. 

Administration — Trusts  of  Realty.] — Length 
of  time,  how  far  a  bar  in  equity  to  an  account. 
Though  stale  accounts  are  discouraged,  yet  an 
administratrix  who  is  to  see  to  the  execution  of 
a  trust  out  of  real  estate,  cannot  take  advantage 
of  length  of  time  elapsed.  It  lies  on  her  to  shew 
the  trust  executed.  Pomfret  v.  Windsor  (Lord), 
2Vea.483. 

Chattel  Interest  in  Land — ^Running  of 

Time.]— Under  the  Statute  of  Limitations,  183* 
(3  &  4  Will.  4,  c.  27),  s.  6,  time  begins  to  run 
as  against  an  administrator  claiming  a  chattel 
interest  in  land  from  the  date  of  the  death  of  the 
intestate,  and  not  from  the  date  of  the  grant 
of  administration.  Williams,  In  re,  Davies  v. 
WUliams,  56  L.  J.,  Ch.  123  ;  34  Ch.  D.  568  ;  65. 
L.  T.  633  ;  35  W.  R.  182. 


Retrospectiye   Operation   of  Statute — 

*«  Present  Right  to  Receive."]— The  operation  of 
23  k,  24  Vict.  c.  38,  s.  13,  is  retrospective,  so  that 
the  limitation  of  twenty  years  "next  after  a 
present  right  to  receive  the  same  shall  have 
accrued "  thereby  imposed  (in  analogy  to  3  &  4^ 
Will.  4,  c.  27,  8.  40)  upon  claims  to  recover  a 
personal  estate  of  "  any  person  dying  intestate, 
possessed  by  the  legal  personal  representative  of 
such  intestate,"  is  not  confined  to  the  case  of 
persons  dying  intestate  after  the  31st  of  Decem- 
ber, 1860,  the  time  fixed  by  the  section  for 
commencement  of  the  operation  of  the  enact- 
ment. Accordingly,  a  claim  by  next  of  kin  for 
general  administration  of  the  estate  of  an  intestate 
who  died  in  1848  was  barred  at  the  end   of 
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twentj-one  years  from  that  date ;  and  leave  to 
reyive  an  administration  suit  relating  to  the 
same  estate  in  which  no  proceeding  had  been 
taken  since  the  decree  in  1855  was  refused. 
Bat  with  respect  to  assets  of  the  intestate  not 
reoeiired  by  the  administrator  until  1870  (more 
than  twenty  years  after  the  death,  and  within 
twenty  years  before  the  issue  of  the  writ)  the 
claim  of  the  next  of  kin  to  administration  limited 
to  sach  assets,  was  not  barred ;  there  being  no 
^present  right  to  receive"  on  the  part  of  the 
next  of  kin  until  the  assets  had  been  actually 
recovered  by  the  administrator.  JohntoTU  In  re, 
Slf  V.  Blake,  29  Ch.  D.  964 ;  52  L.  T.  682  ;  33 
W.  B.  502. 


Part  PaymaiLt.] — ^Part  payment  by  the 


administrator  out  of  a  particular  asset  which  has 
so  fallen  in  will  not  revive  the  right  to  sue  for 
general  administration  which  was  at  the  time  of 
payment  barred  by  statute.    lb. 

Aetion  on  Bond  by  Auignoo  in  IntolTonoy 
of  Obligoo  against  Administrator  of  doooased 
OUigor.]— See  Sturgu  v.  Darell,  ooL  318. 

*<  ProMnt  Bight  to  BoooIto  "  Legaoy— Lunaoj 
of  Izoentor— 8amo  Hand  to  Pay  and  Booaive.] — 
By  a  will  of  a  testator  who  died  in  1827,  of  which 
^^ .  was  sole  executor,  a  legacy  was  bequeathed  to 
E.,  who  died  in  1830,  having  bequeathed  her 
residuary  personal  estate  to  W.  E.'s  will  was 
proved  in  1835  by  W.,  who  was  afterwards  found 
to  be  a  lunatic  from  the  3rd  December,  1840. 
On  the  12th  October,  1848,  administration  with 
the  will  annexed  of  the  testator's  estate  during 
the  lunacy  was  granted  to  M.  W.  died  in  1857, 
and  in  December,  1858,  a  bill  was  filed  for  the 
administration  of  his  estate.  The  legacy  had 
never  been  paid.  The  Statute  of  Limitations, 
which  applies  to  the  recovery  of  legacies,  passed 
in  1833 : — Held,  that  a  present  right  to  receive 
the  legacy,  within  3  &  4  WilL  4,  c.  27,  s.  40,  did 
not  accrue  to  any  one  until  the  administration 
granted  to  M.  in  October,  1848 ;  and  hence,  that 
the  right  to  sue  for  the  legacy  was  not  barred. 
Binm  v.  yiehols,  35  L.  J.,  Ch.  635  ;  L.  B.  2  Eq. 
256 ;  14  W.  B.  727. 

Where  the  person  liable  for  the  payment  of  a 
legacy,  and  the  person  entitled  to  receive  it,  are 
the  same,  no  question  of  limitation  under  the 
statute  can  arise.    Ih, 

Doriao  onbjoot  to  Legaeiaa,  not  a  Tmit — 
«'  Prooent  Bight  to  Booeive/']— A  devise  subject 
to  legacies  does  not  create  a  trust  for  payment  so 
as  to  take  the  case  out  of  the  3  &  4  Will.  4,  c  27, 
a.  40.  Proud  v.  Proud,  32  Beav.  234  ;  32  L.  J., 
Ch.  125 ;  7  L.  T.  553  ;  11  W.  B.  101. 

The  existence  of  prior  charges  upon  the  pro- 
perty upon  which  a  legacy  is  charged  will  not 
prevent  *'  a  present  right  to  receive"  from  accru- 
ing within  tne  act.    Ih. 

Aiaont  to  Gift  of  Beddno  by  Exoentor.] — ^An 
executor,  by  assenting  to  a  bequest  of  residue, 
does  not  thereby  constitute  himself  a  trustee  of 
the  fund  so  as  to  prevent  the  operation  of  the 
Ktatute  of  Limitations.  Jtowe,  In  re,  Jacobs  v. 
Hind,  58  L.  J.,  Ch.  703  ;  61 L.  T.  581— C.  A. 

Aiaent  to  logaey  by  Bzoontor — ^Implied  Tmat.  ] 
— The  provision  of  s.  8  of  the  B^  Property 
Limitation  Act,  1874,  limiting  the  time  for 
bringing  an  action  or  other  proceeding  to  recover 


any  legacy  to  a  period  of  twelve  years  next  after 
the  accruer  of  a  present  right  to  receive  the  same, 
is  not  prevented  from  applying  by  the  circum- 
stance that  the  executor  has  assented  to  the 
^8&<^»  or  that  the  legacy  is  coupled  with  an 
implied  trust.  Davis,  In  re,  JShans  v.  Moore^ 
61  L.  J.,  Ch.  85;  [1891]  3  Ch.  119;  66  L.  T. 
128 ;  39  W.  B.  627— C.  A. 

Possession  of  Farm  under  Bequest  in  Will  not 
advorso  to  Logaeies  charged  on  it — Possession 
of  Bzecntor  named  in,  but  not  proving,  Will.] — 
D.  M.,  who  died  in  1873,  by  his  will  appointed  X. 
and  Y.  his  executors,  bequeathed  his  farm  of 
140  acres,  held  from  year  to  year,  to  his  widow, 
and  bequeathed  certain  legacies  charged  thereon. 
Neither  executor  proved.  The  widow  went  into 
possession,  managed  the  farm,  supported  her 
family,  and  paid  off  some  of  the  legacies.  In 
May,  1880,  the  widow  (by  arrangement  with  X 
and  with  the  landlord's  consent)  surrendered  the 
farm  to  the  landlord,  and  was  thereupon  rein- 
stated as  tenant  of  portion  (sixty  acres),  the 
remainder  being  let  to  X.  as  tenant  from  year  to 
year.  In  1887  H.  M.,  a  legatee,  obtained  letters 
of  administration  (X.  and  his  co-executor  being 
cited  but  not  appearing),  and  now  by  writ  dated 
January  29,  1892,  brought  ejectment  on  title 
against  the  widow  and  X.  X.  defended,  plead- 
ing the  Statute  of  Limitations.  On  new  trial 
motion  : — ^Held,  that  the  widow  having  entered 
under  the  will  to  cany  out  its  intentions  could 
not  relv  upon  the  statute,  and  that  therefore 
X.  could  not  rely  upon  any  portion  of  the 
widow's  possession  to  assist  his  title.  Per 
Holmes  and  Gibson,  J  J.,  that  X.,  being  the  exe- 
cutor named  in,  though  he  did  not  prove,  the 
will,  could  not  rely  upon  his  own  pomession  as 
a  defence  under  the  statute.  Molony  v.  Molony^ 
[1894]  2  Ir.  B.  1. 

Bight  against  Boalty,  when  Debt  barred 
against  Personalty.]  —  Semble,  that  if  the 
remedy  of  a  creditor  against  the  personal  estate 
is  baned,  while  his  remedy  against  the  real 
estate  has  been  kept  alive,  the  r^  estate  can  be 
made  liable,  although  there  is  no  legal  personal 
representative.  Boatwright  v.  Boaiwright,  43 
L.  J.,  Ch.  12;  L.  B.  17  Bq.71  ;  29  L.T.603  ;  22 
W.  B.  147. 

Charitable  logaoios— Bo  Trust  where  no  Fund 
set  apart— Adinission  of  Assets.] — ^A  testfiirix 
gave  property,  consisting  partly  of  realty  and 
partly  of  personalty,  over  which  she  had  a  power 
of  appointment,  and  also  aU  her  own  property, 
to  tnree  gentlemen,  whom  she  also  appointed 
her  executors,  upon  trust  to  pay  the  income  to 
her  daughter  for  life,  and  after  her  daughter's 
death  upon  trust  to  pay  several  charitable  lega- 
cies, and  she  constituted  her  executors  residuary 
legatees.  On  a  bill,  filed  nearly  thirty  years 
after  her  death,  to  obtain  payment  of  one  of  the 
legacies : — Held,  that  the  legacy  was  barred  by 
the  statute,  and  that  there  was  no  trust  so  as  to 
take  it  out  of  the  operation  of  the  statute,  inas- 
much as  there  bad  been  no  fund  set  apart  for 
the  payment  of  it.  Oadbury  v.  Smith,  L.  B.  9 
Eq.  37 ;  24  L.  T.  52  ;  18  W.  B.  105. 

The  executors  paid  the  amount  of  one  of  the 
charitable  legacies  as  a  gift  from  themselves,  but 
they  obtained  a  receipt  for  the  amount,  releasing 
them  from  all  liabilify  in  respect  of  the  legacy : 
— ^Held,  notwithstanding  the  release,  that  this 
was  not  an  admission  al  assets  to  pay  all  the 
legacies.    lb. 
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After  the  death  of  one  of  the  ezecaton,  bis 
representatiTes  paid  the  suiriTing  executor  700/. 
as  bis  share  of  the  residnarv  estate  : — ^Held,  that 
this  did  not  amount  to  an  admi{«ion  of  assets  for 
payment  of  the  legacies  in  full,  but  only  to  an 
admission  that  there  would  have  been  so  much 
money  applicable  towards  payment  of  the  lega- 
cies if  they  had  not  been  baired  by  the  statute. 
lb. 

Lvnaey  of  Xzeeutor.] — A  legatee,  after  the 
lapse  of  twenty-three  years,  sent  in  a  cUUm  for 
his  legacy.  The  surviving  executrix  had,  during 
part  of  the  time,  been  a  lunatic : — Held,  that 
tier  lunacy  was  no  bar  to  the  statute  running. 
Boldero  t.  Halpin^  Hawa,  Ex  parte,  19  W.  K. 
320. 

Claim  for  unpaid  Legacy— BMSTory  of  Prin- 
eipal,  but  only  Six  Tears'  bitoroit.] — ^A  testator 
gave  a  fund  to  his  executrix  for  her  life,  subject 
to  the  immediate  payment  thereout  of  a  legacy 
to  be  divided  amongst  the  children  of  P.,  to 
whom  he  also  gave  the  fund  after  the  death  of 
the  executrix.  He  died  in  1847.  One  of  P.'s 
children,  of  whom  there  had  been  five,  was  last 
heard  of  in  1845.  The  executrix,  W.,  retained 
one-fifth  of  the  legacy.  She  became  lunatic  in 
1851,  whereupon  the  fund  was  carried  to  an 
account  entitled  "  The  account  of  W.  and  the 
children  of  P.,"  and  the  income  of  the  whole 
was  applied  for  the  benefit  of  the  lunatic.  To  a 
petition  presented  in  1871  by  the  four  surviving 
children,  for  payment  of  the  fifth  share,  which 
remained  unpaid  out  of  the  fund,  and  for  the 
payment  of  the  interest  thereon  oat  of  another 
fund  belonging  absolutely  to  the  lunatic,  it  was 
objected  that  the  Statute  of  Limitations  was  a 
bar : — Held,  that  the  statute  was  no  bar  to  the 
claim  for  the  principal,  but  was  a  bar  to  the 
claim  for  more  than  six  years*  interest.  Walker, 
Im  re,  41  L.  J.,  Ch.  219  ;  L.  R.  .7  Ch.  120  ;  25 
L.  T.  775  ;  20  W.  K.  171. 

Intarott  on  Logaeioa.] — See  Dimdale  t.  Dud- 
fling  ;  Hughet  v.  JVIlliam*  ;  Holland  y.  Clarke; 
nnd  Gowgh  v.  Bult,  coL  329. 

Legaeiof  charged  on  Baal  Sitato.]  —  Held, 
under  the  circumstances  of  the  case,  to  be  pay- 
able, notwithstanding  the  lapse  of  more  than 
forty  years  from  the  testator's  death  to  the  filing 
of  the  bUI,  the  statute  3  &  4  Will.  4,  c.  27,  not 
being  applicable.  Raveiuerofi  v.  Friiby,  1  Coll. 
16  ;  13  L.  J.,  Ch.  153. 

Legacy  chargod  on  Land,  altkongh  a  Tmit,  !■ 
within  the  Stotnto.]— See  Knox  v.  Kelly,  coL  280. 

Legacies  payable  ont  of  Personalty.] — The 

40th  section  of  the  Statute  of  Limitations 
(3  &  4  WilL  4,  c.  27)  applies  to  legacies  payable 
out  of  i)crBonal  estate  as  well  as  to  legacies 
charged  on  real  estate.  Slieppard  v.  Duke,  9 
Sim.  567  ;  8  L.  J^  Ch.  228  ;  3  Jur.  168. 

Charge  of  Debts  on  Bealty  in  Bzocntor'g  Will 
— Btatnte-barrcd  Legacy  not   inclndcd.^ — An 

executor  who  had  poss^sed  assets  sufficient  to 
pay  a  legacy  died  leaving  it  unpaid,  but  having 
by  will  charged  his  real  estate  with  payment  of 
his  debts.  The  legacy,  as  such,  was  barred  by 
time,  the  twenty  years  having  ehipsed  at  the 
filing  of  the  bill : — ^Held,  that  it  could  not  be 


'  claimed  as  a  debt  under  the  charge.    Pigott  v. 
I  Jeffrrmm,  12  Sim.  26  ;  5  Jur.  196. 

Debt  kept  ont  of  Statnto  by  Deriao  for  Pay- 

iBont  of  Dobtc.] — See   Bendell   v.   Carpenter, 
coL95. 

Device  in  Tract  to  soil  and  divide  the  Produce 
— ^Whether  daim  against  Szccntor'o  Estate  for 
Share  of  Prodncc  barred  by  Statute.] — ^A  testator 
devised  his  real  estate  to  trustees,  upon  trust  to 
sell,  and  divide  the  produce  amongst  certain 
persons,  of  whom  A.  was  one.  He  appointed  A. 
ami  B.  his  executors,  who  proved  the  will  in 
1816.  A.  < lied  in  the  following  year,  and  adminis- 
tration to  his  estate  was  taken  out  by  D.  in  1850. 
B.,  the  other  executor, died  in  1849,  after  appoint- 
ing C.  his  executor.  The  administrator  of  A. 
filed  a  claim  against  the  executor  of  B.  for  A.'s 
share  of  the  purchase-money  of  the  original 
testator's  real  estate.  The  court  refused  to 
decide,  on  a  claim  after  so  long  a  time,  whether 
the  plaintiff  waa  barred  by  the  statute,  but  dis- 
missed the  same,  with  costs,  without  prejudice 
to  a  suit  by  bill.  Paictetf  v.  liarnet,  20  L.  J., 
Ch.  393  ;  15  Jur.  943. 

Whether  the  share  was  a  sum  charged  on  or 
payable  out  of  land  within  the  4<)th  section  of 
the  statute  3  &  4  WilL  4,  c  27,  quaere.    lb. 

Sight  in  TUmiaiiiiier  to  Legacy— When  Statute 
rnnc  against.] — When  a  legacy,  charged  upon 
the  residuary  real  estate,  was  bequeathed  to 
trustees,  for  B.  for  life,  and  after  his  death  for 
his  children,  and  there  was  not,  during  bis  life, 
from  1806  to  1863,  any  payment  made  on  account 
of  the  legacy,  by  any  trustee  capable  of  giving  a 
discharge  for  it  : — Held,  that  the  Statute  of 
Limitations  did  not  begin  to  run  against  the 
children  until  the  death  of  B.  Carrol  v.  ll:zr' 
grare.  It.  R.  5  Eq.  23. 

Legacy  charged  on  Bcalty  if  Pcnonalty  defi- 
cient— ^Vo  Trnst  if  Pcnonalty  sufficient.] — A 
bill  for  a  legacy  stated  that  the  testatrix,  who 
died  in  1805,  by  her  hut  wilL  made  in  1803, 
directed  that  as  to  a  sum  of  10,000/.  charged  by 
settlement  on  real  estate  (and  payable  to  her, 
her  executors  and  administrators,  after  the 
death  of  Mrs.  O.,  but  the  interest  thereof  to  be 
payable  out  of  the  rents  and  profits  durins?  the 
lifetime  of  Mrs.  O.),  her  trustees  should  raise  so 
much  thereof  as  should  be  sufficient  to  pay  her 
debts  and  legacies,  after  applying  whatever 
money  and  other  personal  estate  she  should  die 
ixissessed  of  in  d&charge  thereof : — Held,  upon 
demurrer,  that  the  charge  on  the  real  estate  for 
debts,  &c.,  being  only  contingent  upon  the  event 
of  the  personal  estate  of  which  the  testator  died 
possessed  proving  insufficient,  and  there  being^ 
no  allegation  that  the  said  personal  estate  was 
deficient,  it  did  not  appear  that  the  realty  was 
at  all  liable,  nor  that  tnere  was  any  trust  thereof 
to  prevent  the  operation  of  the  Statute  of  Limi- 
tations against  the  plaintiff's  demand.  Cockinff 
V.  Golding,  4  Lr.  Eq.R.  169. 

Suit  against  Sxecntor  for  Account  of  Koncj 
bequeathed  on  Trust,  not  a  Suit  for  a  Lcgaey.] — 
A  suit  to  make  an  executor  account  for  a  sum  of 
money  which  had  been  bequeathed  to  him  by  his 
testator  upon  certain  trusts,  and  which  had  been 
saved  by  the  executor  from  the  testator's  personal 
estates,  and  the  interest  of  which  had  for  a  time 
been  applied  upon  the  trusts  of  the  will,  is  not  a 
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suit  to  recover  a  legacy,  within  the  meaning  of 
the  Statute  of  limitations.  3  &  4  Will.  4,  c.  27. 
PhUlipo  Y.  MuHMitgt,  2  MyL  &  C.  309. 

B«qiiMt  of  SMidme,  a  Legacy.] — ^A  residue 
beqaeathed  by  will  is  clearly  within  the  pro- 
Tisions  of  the  statute  3  dc  4  Will  4,  c.  27,  s.  40. 
Prior  Y.  HarmMnw,  2  Y.  &  ColL  200. 

In  1780  the  interest  of  a  sum  of  money  was 
beqaeathed  to  A.  for  life,  and  after  her  decease 
the  principal  to  her  daughter,  B.  Between  1784 
and  1 795,  proceedings  in  chancery,  in  which  A. 
and  B.  were  parties,  were  instituted  against  the 
executor,  and  a  decree  for  an  account  was 
obtained,  which  was  not  acted  upon.  From  that 
time  till  1828,  no  application  was  made  by  B.  for 
her  legacy,  nor  did  it  appear  that  A.  had  of  late 
years  received  her  interest.  On  the  other  hand, 
it  was  stated  by  the  representatiYcs  of  the 
executor,  and  from  circumstances  it  appeared 
probable,  that  the  legacy  was  jmid  by  the  executor 
many  years  ago  to  A.  and  B.  jointly,  or  to  one  of 
them  with  the  consent  of  the  other: — Held, 
nevertheless,  that  payment  of  the  legacy  in  the 
mode  suggested  could  not  be  presumed,  such  mode 
of  payment  being  contrary  to  the  presumed  doty 
of  an  executor : — Held,  also,  that  A.  not  dying 
till  1830,  B.*s  claim  was  not  barred  by  Statute 
of  Limitations.    lb. 

Semble,  that  a  residue  is  a  legacy  within  the 
mcaningofthe 3 &4 Will. 4,0.27,8.40.  Chrutian 
▼.  JDevereux,  12  Sim.  264. 

CUimi  by  Legatset — ^Fund  set  apart  to  provide 
Jbmuitj.] — Wi'cn  a  fund  is  set  apart  to  answer 
an  annuity,  the  Statute  of  Limitations  cannot  be 
set  up  against  the  residuary  l^atee  on  the  death 
of  the  annuitant  forty  years  afterwards  ;  but  it 
can  as  against  a  pecuniary  legatee,  whose  legacy 
was  payable  on  the  testator's  death.  JBrighi  v. 
Zareker,  27  Bcav.  130. 

A  testator  who  died  in  1822,  by  will,  gave  to 
his  brother  B.  a  l^^acy  of  100^.,  to  be  paid  "  as 
soon  as  conveniently  may  be  after  my  decease.'* 
He  then  gave  an  annuity  of  50^.  to  H.,  to  be 
payable  out  of  his  real  estate,  until  one  of  the 
testator's  nephews  should  attain  twenty-one,  and 
on  the  happening  of  that  event,  he  directed  his 
real  estate  to  be  exonerated  from  the  annuity, 
and  his  real  and  personal  estate  sold,  and  the 
annuity  to  be  paid  out  of  the  income  of  the 
produce.  He  declared  that  after  the  nephew 
attained  twenty-one,  the  annuity  ^ould  be 
charged  only  on  his  personal  estate.  In  1839  the 
nephew  came  of  age,  and  the  real  estate  was  sold, 
and  the  whole  income  paid  to  H.  in  part  of  her 
annuity,  until  1856,  when  she  died.  In  1868  B., 
the  legatee,  filed  a  bill  for  payment  out  of  the 
trust  fund,  alleging  that  the  personalty  was  not 
sufficient,  but  no  peisonal  representative  of  the 
testator  was  made  a  party.  Romilly,  M.B., 
dismissed  the  bill  on  the  grounds  that  the  legacy 
was  not  charged  on  real  estate,  and  that  it  was 
barred  by  the  3  &  4  Will.  4,  c.  27 :— Held,  on 
appeal,  that  the  personal  estate  was  the  primary 
fund,  which  there  was  no  evidence  was  sufficient ; 
that  there  was  no  personal  representative  of  the 
testator  before  the  court,  and  that  by  lapse  of 
time  the  bill  came  too  late.  S.  C,  28  L.  J.,  Ch. 
887  ;  6  Jut.  (h.8.)  1233 ;  7  W.  E.  668— L.JJ. 

Claim  to  Share  of  Beeldiie.]— Parties  claiming 
a  portion  of  the  residue  held  not  barred  after 
twenty  years'  delay,  either  by  statute  or  by  laches, 
the  fund  still  existing  as  a  trust  fand,  and  all 


parties  having  acted  under  a  misconception  of 
rights.    Downes  v.  JBullock,  25  Beav.  54. 

Legacy  for  Life  or  absolute  in  Partienlar 
Ereats — ^Time  does  not  run  daring  Legatee's 
Lift.]— By  will,  dated  in  1829,  a  testator  gave  to 
A.  8001.  "  to  enable  him  to  take  his  father's  farm 
after  his  decease,  if  the  landlord  will  consent,  or 
to  place  him  in  any  other  situation  which  the 
trustees  might  think  fit" ;  and  if  not,  then  the 
interest  was  to  be  paid  to  A.  for  life,  with 
remainder  to  his  son,  if  he  should  have  any.  The 
testator  died  the  same  year.  In  1831  A.  went  to 
America,  where  he  died  intestate  and  unmarried 
in  1854.  No  part  of  the  legacy  or  interest  was 
ever  paid  to  A.,  or  applied  for  his  benefit.  In 
1856  A.'s  administrator  filed  a  suit  for  the  legacy, 
with  interest  since  the  testator's  decease  : — Hd^d, 
that  the  Statute  of  Limitations  was  no  bar.  Lord 
V.  Lord,  3  Jur.  (N.S.)  485. 

Bequest  of  Besidue  in  Trust  fbr  Ghildren^- 
Legaey  or  Trust — ^Laehes.] — In  1783  a  testator 
bequeathed  the  residue  of  his  estate  upon  trust 
for  his  five  children  equally  at  twenty-one,  of 
whom  the  plaintiff  was  one.  In  1799  the  plaintiff 
attained  twenty-one,  and  in  1800  married.  Dis- 
putes arose  as  to  the  amount  of  her  share.  In 
1807  one  of  the  trustees,  D.,  wrote  to  the  husband 
to  state  that  the  share  of  the  wife  amounted  to 
1,1392.,  "  which  sum  I  have  placed  out  so  as  to 
pay  you  52.  per  cent,  interest ;  the  principal  you 
can  have  at  any  time  by  giving  notice.  I  shall 
be  glad  to  hear  from  you  in  respect  to  this."  The 
husband  never  answered  the  letter.  In  1829-30 
the  plaintiff  attempted  to  enter  into  correspon- 
dence with  D.  (then  the  surviving  trustee),  but 
D.  refused  to  answer  her  inquiries,  stating  that 
he  would  answer  the  husbimd  only,  whom  he 
considered  the  proper  person.  In  May,  1844,  D. 
died,  leaving  the  defendant  his  sole  executor. 
In  October,  1844,  the  husband,  ignorant  of  D.'S 
decease,  addressed  him  on  the  subject.  The 
defendant  opened  the  letter,  and,  as  soon  as  he 
understood  the  claim,  utterly  rejected  it.  In 
1850  the  defendant  finished  distributing  his 
testator's  estate.  In  1855  the  plaintiff's  husband 
died,  and  thereupon  she  ^led  a  bill  against  the 
defendant,  as  the  executor  of  the  last  surviving 
trustee,  claiming  the  1,1392.,  and  interest  since 
1807,  as  her  chose  in  action,  coming  to  her  by 
survivorship.  There  was  not  the  slightest  evi- 
dence that  either  principal  or  interest  had  ever 
been  received  : — Held,  that  such  a  suit,  if  a  suit 
for  a  legacy,  was  barred  by  laches,  by  analogy 
to  the  statute  ;  if  a  biU  for  enforcing  a  trust,  it 
ought  to  be  a  bill  by  the  husband's  representative, 
as  for  his  fund  reduced  into  possession  in  1807, 
and  in  such  case  ought  also  to  oe  barred  by  laches. 
Freeman  v.  Dowdingy  2  Jur.  (N.S.)  1014. 

Szeeutor  oonititnting  himself  Tmstee  fat 
Legatee.] — ^An  executor,  in  his  residuary  account, 
stated  that  he  had  retained  in  trust  the  amount 
of  A.'s  legacy.  He  afterwards  paid  over  the 
residue:  —  Held,  that  the  executor  had  con- 
stituted himself  a  trustee  for  A.,  and  that  his 
remedy  for  recovery  was  not  barred  by  the 
Statute  of  Limitations,  or  the  lapse  of  time. 
Tywn  V.  JaoJuon^  30  Beav.  384. 

Held,  also,  that  the  legal  personal  representa- 
tive of  the  testator  was  not  a  necessary  party  to 
a  suit  to  recover  the  legacy  against  the  assets  of 
the  executor.    lb. 
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Legatee  of  Bevereionarj  Interest  not  barred 
during  Life  Intereat  of  Exeoator.j — ^When  an 
executor  takes,  tinder  his  testator^  will,  a  life 
interest  in  a  term,  the  legatee  of  a  reversionary- 
interest,  commencing  on  the  determination  of 
that  life  interest,  may,  upon  its  determination, 
and  on  assent  having  been  given,  sue  to  recover 
the  land,  even  though  Uie  executor  might 
himself  have  been  barred  by  the  Statute  of 
Limitations.  Quinton  v.  .^W^^,  Ir.  B.  2  £q. 
396. 

Besidnarj  Legatee  preolnded  by  Certifieate 
in  Administration  Snit  firom  setting  np  Statute.] 
— In  an  administration  suit  instituted  by  a 
residuary  legatee  more  than  twenty  years  a^ter 
the  testator's  death,  the  chief  clerk's  certificate 
found  that  certain  legacies  remained  unpaid ; 
and,  by  the  order  on  further  consideration, 
liberty  was  given  to  any  persons  claiming  to 
be  entitled  to  the  legacies  to  apply  as  to  their 
payment.  The  legatees,  who  were  not  parties 
to  the  suit,  having  applied  under  the  oroer  for 
payment  of  their  legacies  : — Held,  that  the 
residuary  legatee  .was  precluded  by  the  certifi- 
cate and  o^er  from  setting  up  the  Statute  of 
Limitations.  Prowge  v.  Spurgin^  37  L.  J.,  Ch. 
261  ;  L.  E.  5  Eq.  99 ;  17  L.  T.  590 ;  16  W.  R. 
418. 

Time  a  Bar  to  re-opening  Aoeounts  between 
Executor  and  Besiduary  Legatee  unless  Breach 
of  Trust  proTed  against  Bzecutor.J — ^Whei-e 
upwards  of  twenty  years  had  elapsed  after  an 
executor  had  settled  the  accounts  of  his  testa- 
tor's estate  with  the  rcsiduaiy  legatee,  and  had 
given  up  all  interference  in  the  trust,  it  was 
held  that  the  onus  was  on  the  residuary  le^tce 
to  prove  that  the  conduct  of  the  executor  was  a 
breach  of  trust,  as  it  was  alleged  to  be  by 
retainer  of  the  assete  in  trade;  and  that  the 
onus  was  not  shifted  by  an  admission  that  the 
account  was  settled  on  a  misunderstanding  of 
the  rights  of  the  parties,  by  which  the  residuary 
legatee  was  prejudiced.  Portloeh  v.  Gardner ,  1 
Hare,  594  ;  11  L.  J.,  Ch.  313  ;  6  Jur.  795. 

Bight  of  Besiduary  Legatee  to  reeorer  Assets, 
if  possessed  by  Ezeontor  within  Twenty  Tears.] 
— More  than  twenty  years  after  the  death  of  a 
testator,  the  representative  of  one  of  his  execu- 
tors, and  the  residuary  legatee  under  his  will, 
filed  a  bill  against  the  representative  of  his 
co-executor,  to  recover  residuary  assets  of  the 
testator,  alleged  to  have  been  possessed  by  the 
co-executor.  The  plaintiffs  are  barred  by  the 
statute  3  &  4  Will.  4,  c.  27,  s.  40,  as  to  assets 
possessed  by  the  executor  more  than  twenty 
years  before  the  filing  of  the  bill ;  but  they  are 
not  barred  as  to  assets  possessed  by  him  since 
that  time.    Adam*  v.  Barry ^  2  Coll.  290. 

Eegleot  of  Bzecutors  to  oouTert  Leaseholds 
— ^Time  does  not  run  against  Bemaindermen 
during  Estates  for  Lifb.] — ^Where  the  testatrix 
directed  her  whole  property  to  be  converted, 
and  the  executors  allowed  the  successive  tenants 
for  life  to  receive  the  rente  of  leasehold  until  the 
determination  of  the  lease,  after  whose  deaths 
the  plaintiffs  as  remaindermen  filed  a  bill  for  a 
general  account : — Held,  that  they  were  not 
barred  by  the  lapse  of  time  in  not  having  filed 
their  biU  until  their  interests  came  into  ixnses- 
sion,  and  that  the  defendants  were  liable  for  the 
value  of  the  lease  at  the  time  when  it  ought  to 


have  been  converted,  viz.  one  year  after  the 
testatrix*s  death,  regard  being  hiul  to  the  actual 
enjoyment  had  under  it,  it  being  no  answer 
that  by  defect  of  title  in  the  lessor,  the  lease  was 
invalid.,     Mehrteiu  v.  Andrews,  3  Beav.  72. 

Distribution  of  Personalty  by  Executors 
without  providing  for  Hortgage   Debt.] — See 

Qale,  In  re,  Blake  v.  Oah ;  Hyatt^  In  re  ;  and 
Marsden,  In  re,  cols.  51,  62  ;  and  Leahy  v.  Be 
Moleyne,  coL  220. 

Executor's  Bight  to  an  Account.] — See  Sndtk 
V.  0*Qrady^  col.  54. 

Customary  Tenement — Possession  of  Purchaser 
from  Devisee — Equitable  Title  of  Devisee's 
Heir  barred.] — ^A  testatrix  devised  a  customary' 
tenement  to  J.  without  words  limiting  the  in- 
heritance. Upon  her  death  the  dormant  surren- 
deree, in  whom  the  legal  estate  was,  surrendered 
the  fee  to  J.,  and  J.  died  more  than  forty  years 
before  the  filing  of  the  bill,  having  surrendered 
the  tenement  to  a  purchaser,  who  had  notice 
of  the  will  of  the  testatrix : — Held,  that  the 
equitable  title  of  the  heir  which  accrued  on 
the  death  of  J.,  was  barred  by  length  of  time. 
Qtllard  v.  Hare,  2  Buss.  &  M.  675. 

Claim  under  Will  barred  by  Poisession  under 
Compromise.] — ^A.  devised  lands  to  M.,  with  a 
recommendation  that  these  and  other  lands 
should  be  settled  in  such  manner  as  to  continue 
in  the  male  line  of  the  family,  and  in  their  name 
and  blood  to  go  to  the  several  branches  in  snc- 
cession  accoitling  to  seniority,  and  in  the  usual 
course  of  limitation  in  family  settlements.  A. 
died  in  1776,  leaving  M.  his  heir-at-law.  M. 
treated  the  lands  as  his  own  property,  never 
made  a  settlement,  and  died  in  1816,  intestate, 
and  without  issue,  leaving  H.  and  C.  his  co- 
helresses-at-law,  and  also  the  co-heiresses  of  A. 
At  the  death  of  M.,  X.  was  the  person  who,  if  a 
settlement  had  been  made  giving  8ucce%ive  life 
estates  to  the  brothers  and  nephews  of  A.  in  esse 
at  the  time  of  his  death,  with  remainders  in  tail 
to  their  issue  male,  would  have  been  entitled  to 
the  first  estate  in  possession  as  tenant  for  life, 
with  remainder  to  his  first  and  other  sons  in 
tail.  H.  and  C.  disputed  X.'s  claim,  but  a  com- 
promise was  made,  which  was  carried  out  by  a 
deed  of  1820.  By  this  deed,  which  recited  that 
X.  vTas  the  only  surviving  male  descendant 
entitled  under  the  trusts  of  A.*s  will,  and  that 
he  would  be  entitled  (if  at  all)  to  an  estate  for 
life,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  leaving  the  reversion  in  H.  and  C^ 
who  conveyed  the  hinds  to  X.  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male  ;  remainder 
to  X.  in  fee ;  and  X.  granted  annuities  to  H. 
and  C,  and  undertook  to  indemnify  them  against 
certain  debts.  X.  died  without  issue  male,  in 
1834,  having  devised  the  lands  to  the  re8{K>ndent8. 
The  petitioner  claimed  to  be  entitled,  under  the 
limitations  in  the  will  of  A. : — Held,  that  the 
claim  was  barred  by  the  Statute  of  Limitations. 
Malone  v.  O'Connor,  9  Ir.  Ch.  R.  459. 

Possession  of  Tounger  Sons,  of  Property 
acquired  subsequently  to  Will,  adverse  to 
H^.]  —  A  testator,  after  appointing  certain 
settled  estates  to  his  eldest  son,  gave  all  his 
other  real  and  personal  estate,  charged  with  his 
debts,  to  his  executors,  in  trust,  for  his  six 
younger  sons  absolutely.    After  the  date  of  his 
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will,  a  freehold  estate  was  conyeyed  to  him,  and 
he  died  in  1791,  without  haTing  republished  his 
will,  leaving  his  eldest  son  of  full  age.  After 
the  death  of  the  testator,  the  younger  sons 
«ntei«d  into  receipt  of  the  rents  of  the  subse- 
quently acquired  property,  and  continued  in 
-sach  receipt,  without  any  aidverse  claim  having 
been  made,  until  1819,  when  the  eldest  son  died, 
leaving  an  in&int  heir.  From  1819  no  claim 
was  made  on  behalf  of  the  infant,  and  the 
younger  sons  continued  in  the  uninterrupted 
receipt  of  the  rents.  In  1839  the  subsequently 
acquired  property  was  sold  under  a  decree  in  a 
suit  instituted  by  a  judgment  creditor  of  the 
testator,  to  which  the  iiifant  heir  of  the  eldest 
son  was  a  party.  The  heir  of  the  eldest  son 
died  after  the  lands  were  sold,  and  after  attain- 
ing majority,  and  no  bill  of  revivor  was  filed 
Against  the  next  heir.  The  purchaser  objected 
to  the  title,  on  the  ground  that  the  title  of  the 
testator's  heir  was  not  shewn  to  be  extinguished, 
and  that  there  was  no  person  to  convey  the 
legal  estate : — ^Held,  that  a  good  title  was  made 
out  under  the  recent  Statute  of  Limitations 
(3  &  4  Will  4,  c.  27).  ScoU  v.  Mxon,  6  Ir.  Eq.  R. 
8  ;  3  Dr.  &  War.  .388  ;  2  Con.  k  L.  185. 

Held,  also,  that  it  was  no  objection  to  the 
title  that  the  facts  constituting  adverse  posses- 
sion were  proved  by  aflSdavits,  and  in  the 
absence  of  the  heir,    lb. 

The  circumstance  that  the  property  was  in 
lease  when  the  adverse  possession  commenced, 
and  that  an  arrear  of  rent  was  allowed  to 
accumulate  for  several  years,  does  not  prevent 
the  statute  from  running,    ih. 

Hair  bairad  as  to  Baaltj  diiposad  of  by 
Toftator*!  Tnisteoi  bofbre  Hair  aaeartainad.] — 
A  testator  died  in  1821,  having  devised  and 
bequeathed  his  real  and  personal  estate  to 
trustees  upon  certain  trusts.  In  1826  a  bill 
was  filed  for  the  execution  of  the  trust  as  to  the 
personal  estate.  In  1847  a  supplemental  bill 
was  filed,  raising  questions  on  the  will,  as  to  the 
real  estate,  in  which  the  heir,  who  was  then 
onknown,  was  interested ;  and  in  1849  another 
supplemental  biU  was  filed  to  bring  the  heir, 
who  was  then  ascertained,  before  the  court: — 
Held,  that  the  heir  was  barred,  by  lapse  of  time, 
from  claiming  the  real  estate  adversely  to  the 
trustees ;  but  that  he  was  not  barred  from 
•claiming  part  of  the  real  estate  as  being,  in  the 
•events  that  had  happened,  undisposed  of  and 
held  by  the  trustees,  in  trust  for  him.  Simmons 
V.  Rudall,  1  Sim.  (N.S.)  115  ;  15  Jur.  162. 

Hotieo  by  Craditor  of  Claim  in  anawar  to 
Xzooutor'o  Advertiaamant  doao  not  atop  Statuta 
xnnniag.] — See  Stephens,  In  re,  Warburton  v. 
^Stephens,  coL  26. 

Aetion  by  Baildmary  Lagataoa  against  Tmatao 
-tosr  Braaoh  of  Trust  ii  Honpaymaat  of  Lagaoy 
— Tnutoa  Aot,  1888,  a.  8.1— b'ee  Svoain,  In  re 
Swain  v.  Bringeman,  col.  44. 

Bight  of  Simplo  Contraot  Oraditors  against 
DaTiioos  barrad  in  Six  Tears.] — See  Dunne  v. 
Daran,  col.  54. 

Statnto-barrad  Simple  Contraot  Craditor  az« 
•elndad  f^om  Barlaa  in  Tmat  for  Payment  of 
Debts.] — See  Magennis  v.  FdUan^  col.  53. 

Statnte-bairad  Debt  set  off  against  Logaey.] 
— See  Courtney  v.  Williams,  coL  51. 


Acknowladgmant  of  Debt  by  Bzaontriz  will 
not  deprive  Bavisea  of  Banaflt  of  Statute.] — See 
Putnam  v.  Bates,  col.  119. 

Ezaoutors  who  ara  Baviaaes  in  Trust  aannot 
iiibjeot  tha  Baalty  to  Statuta-barrad  Babt.] — See 
Briggs  v.  Wilson,  coL  119. 

Admission  by  Trade  Agent  of  Ezeoutor  to 
Legatee,  not  an  Aeknowladgmant.] — See  White' 
house  V.  Ahberley,  coL  117. 

Aeknowladgmant  by  Exaoutora,  who  ara  also 
Tmstaas  of  Baalty,  not  naoeaaarily  binding  on 
Bealty.]-— See  Fordliam  v.  Wallis,  coL  134. 

Payment  of  Interest  on  Babt  by  Beviaae  for 
Lifa  sufieiant  to  bind  Bamaindarman.] — See 
Hitllingshead,  In  re,  coL  134,  and  Bodaam  v. 
Morley,  coL  282. 

Btfvlsa  to  Born  for  Life,  Bamaindar  to  Hair  of 
SuTTivor— ConToyanoa  in  7aa  by  snrviying  Son 
— Action  for  Poaaasaion  by  Hair  againat  Pnr- 
ohaaer  mora  than  Six,  but  within  TwalTe,  Tears 
firom  Yendor'a  Beath.]— See  Pedder  v.  Hunt,  col. 
175. 

As  to  TmaU  eraatad  by  WiU.]-.See  B,  II.  7, 
ante  (coL  180). 

Hortgaga  of  Lagaoy— Collateral  Bond  with 
Snraty— Payment  of  Intaraat  by  Surety.]— See 
Sealer  v.  Aston,  coL  224. 

Aetion  by  Hair  of  Hortgagor  to  Bodaom— 
Arrears  of  Interest]— See  Elvy  v.  Norwood,  col. 
225. 

Poaaaaaion  by  Father  of  Son'a  Property  oon^ 
tinned  after  Son'a  Hi^ority— Action  by  Son 
against  Baviaeaa  of  Father  for  Aaoount.] — See 
Thomas  v.  Thomas,  coL  245. 

Poaaaaaion  of  Father  adTaraa  to  Adult  Hair  of 
Mother,  bnt  not  to  Infiant  Co-Hair.] — ^See  Hohhtt, 
In  re,  ooL  252. 

Ooeupation  of  Tenant  without  Payment  of 
Bent — ^Subsequent  Ooeupation  of  Hair  of  Tenant 
paying  Bent  to  Tenant'a  Bariaao.] — See  Hawks- 
bee  V.  Hawksbee,  ooL  257. 

Whan  Poaaasaion  Adverse  to  Exoentora,  4a.] — 
See  B,  III.  3,  post  (coL  257). 

Entry  of,  and  Baeaipt  of  Benta  by,  Exaautor 
aonaidarad  to  be  aa  BaUiiL] — See  Pelley  v.  Bas- 
oombe,  ooL  272. 

CoTonant  to  Pay  Charga — Be  visa  of  Land 
subjaot  to  Charga  to  Tenant  for  Life  of  Charge — 
Claim  againat  Paraonal  Estate  of  Testator  barred 
by  Twalva  Teara'  Posaeaaion  of  Land.] — See 
Bngland,  In  re,  Stewart  v.  England,  coL  277. 

Contingent  Interest  in  Land  davisad  to  Wife 
for  Life,  Bemainder  to  Son  aubjaot  to  Charge- 
Statute  nina  against  Charge  on  Beath  of  Wifo, 
though  Continganay  not  happened.  ]^^ee  Owen, 
In  re,  coL  280. 

Acknowladgmant  not  binding  on  Co-Beyiaee.] 
— See  Diohenson  v.  Teasdale,  coL  285. 

Payment  of  Interest  by  Personal  Bepreaanta- 
tiva  of  Bebtor— Ho  Aoknowladgmant  of  Speeialty 
Creditor*a  Claim  on  Land  aa  against  Hortgagaas.] 
— See  Cbc>pe  v.  Cresswell,  col.  284. 
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Admiision  of  Bond  Bebt  hj  Executors,  in 
Action  by  Stranger  to  Bond,  ■ofiloient.J — See 
Moodie  y.  BanniiteVy  col.  282. 

Aoknowlodgment  by  Bebtor'e  Beviseef  in 
Trust.] — See  Blair  v.  Nugent^  col.  299  ;  Franeii 
V.  Grover  ;  and  St,  John  v.  Boughton,  col.  284. 

Acknowledgment  by  Executors  to  Legatee's 
Hosband.]— See  Holland  v.  ClarJt,  coL  286. 

Action  by  Heir  and  Kezt  of  Kin  alleging  con- 
cealed lUegitimaey  against  those  in  Possession 
— **  Beasonable  Biligenoe  '* — "  Any  Person  d]ring 
Intestate."] — See  JenTiens,  In  re,  WillU  v.  Hoioe, 
col.  308. 

Action  by  Tenant  for  Life,  who  has  paid  off 
Bonds  of  Testator,  against  Tenant  in  Tail  and 
Legatees.] — See  Morley  v.  Morlcy,  coL  319. 

12.  Pebsoks  Claiming  ukdeb  Lands  Clauseb 
ASJ>  OTHEB  Acts. 

Possessory  Title  snficient.] — ^A  person  shew- 
ing title  by  adverse  possession  for  twenty-six 
years  after  the  expiration  of  a  term  for  192 
years  to  land  taken  under  the  provisions  of  the 
Lands  Clauses  Act,  1845,  will,  in  the  absence  of 
any  claim  by,  or  evidence  of  the  existence  of, 
the  reversioner,  be  deemed  to  be  the  owner  of 
the  land,  and  entitled  to  the  purchase-money 
under  the  Lands  Clauses  Act,  1845,  s.  79.  Metro- 
politan Street  Improvement  Act,  1877,  In  re. 
Chamberlain,  Ex  parte,  49  L.  J.,  Ch.  364 ;  14 
Ch.  D.  323  ;  42  L.  T.  358  ;  28  W.  R.  665. 

Purchase-Honey  of  Land  compulsorily  taken 
in  Court — Petition  for  Payment  out— Bunning 
of  Statute — Fraud  and  Misrepresentation.] — 
In  1814  W.  died  intestate  seised  of  a  freehold 
estate.  On  his  death  his  widow  entered  into 
possession,  and  continued  to  receive  the  rents 
until  1829.  W.'s  heir-at-law  died  in  1822.  In 
1829  the  property  was  taken  under  an  act  of 
parliament,  and  the  purchase-money  was  paid 
into  court.  Upon  a  petition  in  1829,  by  the 
widow  and  J.,  the  heir  of  the  heir-at-law  of  W., 
the  rents  were  ordered  to  be  paid  to  the  widow 
for  her  life,  and  then  to  J.  for  his  life.  The 
widow  died  in  1834,  and  J.  died  in  1863.  Upon 
a  petition  by  those  claiming  under  the  wiU  of  J. 
for  payment  of  the  money  out  of  court,  a  claim 
was  made  by  the  devisees  of  the  heir-at-law  of 
W.,  who  alleged  fraud  and  misrepresentation  by 
the  petitioners  in  1829  : — Held,  that  their  claim 
was  baiTed  by  lapse  of  time,  and  that  they  could 
not  set  up  the  case  of  fraud  upon  the  petition  ; 
but  leave  was  given  them  to  file  a  bill,  the  order 
upon  the  petition  not  to  be  drawn  up  for  ten 
days.  Breach,  Ex  parte,  10  Jur.  (N.8.)  982  ;  12 
W.  R.  769. 

Ownership  of  Land  compulsorily  taken  Boubt- 
ftU — Betention  of  Purchase-Koney — Time  no 
Bar  to  True  Owner.] — See  Cator  v.  Croydon 
Canal  Co,,  col.  201. 

Superfluous  Land.]— See  Norton  t.  L,  <)•  N,  W, 
My,,  col.  265. 

13.  Pebsonb  undeb  Disabilities. 

See  aUo  ante,  A,  IV.  9  (col.  60),  A,  IV.  10  (col. 
62),  andK,  IV.  13  (col.  65). 

By  the  Real  Property  Limitation  Act,  1874, 
88.  3,  5,  9  (replacing  or  amending  ss.  16,  17,  \%, 


of  3  &  4  Will.  4,  c.  27),  any  infant,  person  vnder 
coverture,  or  ofuneov.?id  mind,  or  per  sum  claiming 
through  them,  may  recover  atty  land  or  rent  within 
Mix  years  from  the  ceasing  of  the  disability,  or 
from  the  death  of  the  person  under  disability, 
but,  at  all  events,  tcithin  thirty  years  from,  the 
right  accruing.  By  s,  4,  no  time  is  to  be  allowed 
by  reason  of  tlie  plaintiff's  absence  beyond  seas, 
By3^'4:  Will,  4,  e,  27,  *.  18,  no  fuHher  time 
is  to  be  allowed  through  another  perstnCs  dis- 
ability on  death  of  ons  under  disability. 

Statute  BetrospectiTe.] — Sect.  16  of  3  &  4 
Will.  4,  c.  27,  is  so  far  retrospective  as  to  extend 
to  a  case  where  the  first  person  under  disability 
died  before  the  passing  of  the  act.  Dcvine  v, 
Holloway,  14  Moore,  P.  C.  290  ;  4  L.  T.  190 ; 
9  W.  R.  642. 

Sect.  16  is  applicable  to  cases  of  residence  in 
Ireland  before  the  passing  of  the  statute,  if  the 
controversy  has  not  arisen  till  after  the  passing  of 
it.    Hasell,  Ex  parte,  3  Y.  &  C.  617  ;  3  Jur.  1101. 

19  ft  20  Yict.  c.  97,  s.  10,  BetrospectlTe.]— 

See  Pardo  v.  Bingham.,  coL  60. 

Infancy.] — See  Scott  v.  Mxon,  col.  160. 

Before  the  SUtute.]— Before  3 &  4  WilL  4, 


c.  27,  8.  16,  when  the  ancestor  died,  leaving  a  son 
and  a  daughter  infants  ;  and  on  the  death  of  the 
ancestor  a  stranger  entered,  and  the  son  soon 
after  went  to  sea,  and  was  supposed  to  have  died 
abroad  within  age : — Held,  that  the  daughter 
was  not  entitled  to  twenty  years  to  make  her 
entry  after  the  death  of  her  brother,  but  only  to 
ten  years ;  more  than  twenty  years  having,  in 
the  whole,  elapsed  since  the  death  of  the  person 
last  seised.  Doe  d.  Chorge  v.  Je^son,  6  East,  80  ; 
2  Smith,  236  ;  8  B.  B.  408. 


Sale  of  Beal  Xstate  of  which  Infknta 

Part  Owners — ^Purchaser  with  Kotice  of  Inlknts' 
Interest— Infants  not  Barred.]-— Real  estate  was 
held  in  undivided  shares  by  several  persons  aa 
tenants  in  common  in  fee,  and  all  of  such  t'Cnants 
in  common,  except  the  holders  of  one  share,  were 
sui  juris,  and  owners  of  the  legal  and  equitable 
estates  and  interests  in  their  respective  share* 
in  their  own  right.  The  remaining  share  was- 
vested  in  trustees  upon  trusts  to  apply  the  in- 
come or  such  part  thereof  as  they  should  think 
expedient  for  the  benefit  of  two  infants  during- 
minority,  and  for  them  absolutely  upon  their 
attaining  twenty-one.  In  1868  the  property 
was  by  a  deed,  to  which  all  the  owners  who  were 
sui  juris  were  parties,  as  were  also  nominally  the 
infants,  conveyed  to  a  purchaser  for  value,  with 
notice  of  the  infants*  interest ;  and  the  deccl 
contained  a  declaration  that  N.  fwho  was  & 
party  thereto  for  that  purpose)  should  stand 
lx)S8essed  of  a  sum  representing  the  infants'  share 
of  the  purchase-money  upon  trusts  for  their 
benefit  auring  their  infancy,  and  if  within  one 
month  after  coming  of  age  they  should  execute 
the  deed,  or  otherwise  convey  their  interest  to 
the  purchaser,  then  in  trust  for  them  absolutely, 
but  if  not,  then  in  trust  for  the  purchaser  abso- 
lutely. The  infants  came  of  age  in  1884  and 
1885  respectively,  but  did  not  execute  the  deed 
or  otherwise  convey  their  interest  as  aforesaid. 
The  purchaser  and  his  assigns  having  been  in 
possession  since  the  date  of  the  deed,  an  action 
was  brought  in  1889  by  a  person  claiming  under 
one  of  the  infants  to  recover  her  share  from 
assigns    of    the    purcbnscr.      The    defendants 
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contended  that,  at  the  time  of  the  conveyance  of 
1868,  the  infants  had  no  estate,  the  share  in  dis- 
pute being  vested  in  tmstees,  with  discretionary 
powers  for  their  benefit  merely  ;  that  those 
trustees  were  barred  by  lapse  of  time,  under  the 
Real  Property  Limitation  Act,  1874,  and  that 
consequently  the  infants  (and  those  claiming 
under  them)  were  also  barred,  and  could  not 
recover  the  share : — Held,  that  the  purchaser 
under  the  deed  of  1868  having  entered  into 
possession  with  full  notice  and  knowledge  of 
the  infantas  rights,  the  claim  was  not  barred  by 
the  statute.  Semble,  that  he  would  also  be 
treated  as  not  being  in  adverse  possession  at  all, 
but  merely  in  right  of  the  infants,  and  not, 
therefore,  as  in  a  position  to  set  up  the  statute 
against  them  or  their  assigns.  Touruf  y.  Harris, 
65  L.  T.  45. 

Entry  of  Father  upon  Infuit  Son's  Boal 

Iftato— At  Onardian,  not  as  TreipaMer.] — In 
1832  an  infant  became  entitled  to  real  estate  in 
fee.  and  his  &ther  entered  into  possession.  In 
1836  he  attained  his  majority.  In  1852  the 
father  died,  having  continued  in  possession  of 
the  property  down  to  the  time  of  his  death. 
In  1854  ne  filed  a  bill  against  the  devisees  of  his 
father  for  an  account  of  the  rents  and  profits  : — 
Bcld,  that  the  entry  of  his  father  in  1832  must 
be  taken  to  have  been  as  his  guardian  and  not 
as  a  trespasser ;  and  the  statute,  therefore,  could 
not  be  set  up  successfully.  Thomtui  v.  Thomaa, 
2  Kay  &  J.  79  ;  25  L.  J.,  Oh.  159  ;  1  Jur.  (N.B.) 
IICO  ;  4  W.  R.  135. 

Pouofliion  bj  Guardian  as  BailiJf  Ibr 


Infiuit.] — See  Ttnker  v.  Rodtovll,  and  Hohhi,  In 
re,  coL  251  ;  and  PeUey  v.  Baioambe,  coL  272. 

Time  nins  against  Infant  Bsviseo  from 

Fnll  Ago  and  Testator's  Death,  not  firom  Dis- 
ooTory  of  WilL] — ^A  testator  (whose  will  was 
not  discovered  for  fifteen  years  after  his  death) 
died  in  1847,  leaving  his  devisee  an  infant,  who 
attained  full  age  in  1852 : — Held,  in  an  eject- 
ment brou^t  in  1869  by  the  devisee  against  the 
grantees  of  the  heir-at-law,  that  by  the  lapse  of 
twenty  years  from  the  death  of  the  testator,  and 
of  ten  years  from  the  time  of  the  devisee*s 
attaining  fuU  age,  his  right  was  barred  by  the 
statute.    Lambert  v.  Brtnone,  Ir.  R.  5  C.  L.  218. 

Vogloot  to  enter  when  of  Ago.]^An 


infant  who  neglects  to  enter  six  years  after  he 
comes  of  age,  is  as  much  barred  by  the  Statute 
of  Limitations  from  bringing  a  bill  for  an 
account  of  profits,  as  he  is  from  an  action  of 
account  at  common  law.  hockey  v.  Lookey, 
Pre.  Ch.  518. 


Infiuit   oi^^wiiny    through    Hother    as 


Tenant  in  Tail  barred,  if  no  Possession  by  either 
lor  TwolTO  Tears. ]— -bee  Murray  v.  WatkiiM, 
ool.  171. 

Harriago  during  Infknoy — Ten  Toan 


ftom  Bemoval  of  Sooond  IMsability.] — When  the 
person  to  whom  the  right  to  make  an  entry  or  to 
bring  an  action  for  the  recovery  of  land  accrues  is 
under  a  disability,  and  before  the  removal  of 
that  disability  the  same  person  falls  under  another 
disability,  the  3  &  4  Will.  4,c.  27,  s.  16,  preserves 
his  right  to  bring  an  action  until  ten  years  after 
the  removal  of  the  latter  disability.  Borrows 
T.  miimm,  40  L.  J.,  Ex.  131  ;  L.  R.  6  Ex.  128  ; 
:4  L.T.  365;  19  W.R,  850. 


In  1833  the  plaintiff  became  entitled  to  land, 
which  the  defendant  then  entered  into  possession 
of,  and  continued  to  occupy  until  action  brought. 
At  the  time  when  the  plaintiffs  title  accrued  she 
was  an  infant ;  she  married  under  age,  and  con- 
tinued under  coverture  until  the  time  of  bringing 
her  action  in  1870.  In  an  action  by  hersdf  and 
her  husband  in  her  right  to  recover  the  land  : — 
Held,  that  the  action  was  maintainable  notwith- 
standing that  more  than  twenty  years  had  elapsed 
since  the  title  accrued,  and  more  than  ten  years 
since  the  removal  of  the  disability  of  in&noy. 
lb.    See  also  Pelley  v.  Bascambe,  coL  272. 

Covertore— AdTorso  Possession  for  Forty  Tear* 
daring.] — Land  was  devised  in  1774  by  a  man 
to  his  wife  in  fee,  and  after  having  married  again, 
she  lived  on  the  property  with  her  second  hus- 
band for  nine  or  ten  years,  and  then  went  to 
reside  elsewhere,  and  they  were  never  afterwards 
in  possession,  but  under  what  circumstances 
they  left  was  never  explained.  The  wife  died  in 
1828,before  the  husband,  who  survived  until  1832 : 
— Held,  that  the  heir  of  the  wife  was  barred  by 
the  adverse  possession  of  above  forty  years ; 
though  the  wife  was  always  under  the  disability 
of  coverture,  and  her  husband  had  a  tenancy  by 
the  curtesy  during  his  life,  and  it  was  admitted 
that  no  fine  had  been  levied.  Boe  d.  Chrby  v. 
Branston,  4 N.  &  M. 664  ;  3  A.  &  E.  63  ;  1  H.&  W. 
162  ;  4  L.  J.,  K.  B.  166. 

Wife  of  Hortgager  entitled  to  Interest 

on  Hortgage — Statute  dooi  not  run,  though  In- 
terest not  paid.] — See  Hau3e$,  In  re,  Burchell  v. 
Hawee,  coL  218. 

Vo  Title  by  Posioision  under  informal 


ConToyanoe  by  Husband  and  Wife  of  Wife'a 
Land.] — See  Juvipsen  v.  Pitchers,  coL  229  ;  and 
Corbett  V.  Barker,  coL  211. 

Abfonoe  and  Parties  Abroad.]— The  3  &  4 
WilL  4,  c.  27,  was  adopted  in  New  South  Wales 
by  a  colonial  act.  In  1796  H.  purchased  lands 
in  New  South  Wales,  and  afterwards  left  that 
colony,  putting  two  servants,  T.  and  R.,  in  pos- 
session as  tenants  at  will,  who  continaed  in  pos- 
session until  1847,  when  other  parties  obtained 
possession  under  a  title  from  T.  and  R.  H.  con- 
tinued absent  from  the  colony,  and  died  in  1833. 
H.*s  heir-at-law  was  then  in  America,  and  was 
residing  there  in  1857,  when  he  brought  an 
ejectment  in  the  colony  to  recover  possession 
of  the  lands  : — ^Held,  first,  that  T.  and  R.  were 
tenants  at  will,  and  that  such  tenancy  at  will 
ended  at  H.*s  death,  in  1833.  Hogan,  v.  Hand, 
14  Moo.  P.  C.  310  ;  4  L.  T.  565  ;  9  W.  R.  673. 

Held,  secondly,  that  H.*s  heir-at-law  being 
beyond  the  seas  when  the  right  of  entry  accrued 
upon  H.'s  death,  he  was  entitled  to  the  benefit 
of  s.  16  of  the  3  &  4  Will.  4,  c.  27,  which,  in 
the  case  of  a  person  beyond  seas  at  the  time 
when  his  title  accrued,  saved  his  right  for  ten 
years  after  the  twenty  years  given  by  the  2nd 
section,  and  that  his  action  having  been  brought 
within  thirty  years,  he  was  not  barred.    lb, 

N.  died  in  1830,  in  New  South  Wales,  seised  of 
real  estate  in  that  colony.  E.,  his  heir-at-law, 
lived  in  Ireland,  and  died  there  in  1837.  J.,  the 
heir  of  E.,  and  also  of  N.,  likewise  lived  in  Ire- 
land, and  in  1856  went  to  New  South  Wales 
and  brought  an  ejectment  there  to  recover  the 
land  of  which  N.  died  seised.  The  3  &  4  Will.  4, 
c.  27,  had  been  adopted  in  the  colony  : — Held, 
that  the  1  Jac.  I.  c.  16  (which  had  been  introduced 
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into  the  colony  by  9  Geo.  4,  c.  83,  8.  24),  was 
repealed  by  3  &  4  Will.  4,  c.  27,  and  that  J/s 
ri^t  of  action  was  barred  by  ss.  2  and  16. 
Derine  v.  Holloway,  14  Moo.  P.  C.  290  ;  4  L.  T. 
190  ;  9  W.  U.  642. 

A  bill  filed  in  1830,  to  set  aside  for  fraud  a 
limitation  under  a  deed  of  1818,  by  which  the 
reversion  in  lands  was  limited  to  the  defendant 
for  life,  stated  that  the  defendant  went  to 
America  in  1822,  to  avoid  service  of  subpoena, 
and  there  concealed  herself,  which  prevented  the 
grantor  from  taking  proceedings  to  set  aside  the 
deed,  and  that  the  grantor  devised  the  said  lands 
to  the  use  of  the  p&intiff  for  life,  '*with  remain- 
der as  therein,"  and  also  devised  the  residue  of 
his  estate  to  the  plaintiff  absolutely  : — Held,  on 
demurrer,  that  lapse  of  time  was  not  a  bar  to  the 
plaintiff ;  and  that  she  might,  as  devisee,  main- 
tain a  suit  to  set  aside  the  deed  without  making 
the  heir-at-law  of  the  grantor  a  party.  Johruton 
V.  ffowison,  13  Ir.  Eq.  R.  463. 

PoiMMory  Law  of  Jamaiea — ^Vo  Sxeep- 


tlon  in  Hroju  of  Abienteoi.] — See  BecJtford  v. 
Wade,  coL  152. 

LuiiAcy.] — ^A  l^atee,  after  the  lapse  of  twenty- 
three  years,  sent  in  a  claim  for  his  legacy.  The 
surviving  executrix  had,  during  part  of  the  time, 
been  a  lunatic  :  —  Held,  that  her  lunacy  was  no 
bar  to  the  statute  running.  Boldero  t.  Hatpin, 
Hawes,  Ex  parte,  19  W.  R.  820. 

Disability  after  Statute  hae  eommeneed  to 
run.] — ^The  time  which  is  incurred  in  the  life- 
time of  the  ancestor,  shall  run  against  the  infant. 
Fraiveo  v.  Alvarez,  3  Atk.  346. 

Estate  tail,  to  A.,  remainder  in  tail  to  B., 
remainder  to  C.  A.  dies,  then  B.  dies  within 
twenty  years,  and  C.  becomes  entitled  in  posses- 
sion, being  at  the  time  under  disability  : — Held, 
that  the  statute  3  &  4  Will.  4,  c.  27,  ss.  21  and  22, 
commenced  running  against  G.  from  the  death  of 
A.,  and  that  having  commenced  to  run,  C.  was 
not  saved  from  its  operation  under  the  16th 
section,  by  being  unaer  disability  when  her 
right  accrued  in  possession.  Goodall  ▼.  Skerratt, 
3  Drew.  216 ;  24  L.  J.,  Ch.  323 ;  1  Jur.  (N.S.) 
57  ;  2  Eq.  R.  295  ;  2  W.  R.  162. 

Though  infancy  may  be  on  answer  to  the 
objection  of  the  time  in  not  coming  to  redeem 
a  mortgage,  yet  where  the  time  begins  upon  the 
ancestor,  it  shall  run  on  against  his  infant  heir, 
as  in  the  case  of  a  fine  at  common  law.  St,  John 
V.  Tamer,  2  Vem.  418. 

6ce  also  Nevarre  t.  Button,  ooL  250. 

Am  between  Xortgagor  and  Xortgagee.]  — 
Sect.  16  of  3  &  4  WiU.  4,  c.  27,  shewing  the  rights 
of  persons  under  disability,  such  as  abs^ce 
beyond  seas,  does  not  apply  as  between  mort- 
gagor and  mortgagee.  Kingman  t.  Bouse,  50 
L.  J.,  Ch.  486  ;  17  Ch.  D.  104  ;  44  L.  T.  597  ;  29 
W.  R.  627. 

Coverture  is  no  excuse  for  not  redeeming  a 
mortgage,  for  if  a  woman  become  afterwards  dis- 
covert, the  Statute  of  Limitations  will  run  from 
that  time.    Antm,,  2  Atk.  333. 

Tenancy  by  curtesy  is  no  excuse,  for  it  is  of  no 
consequence  to  a  mortgagee  who  has  the  equity 
of  redemption  ;  if  such  tenants  do  not  make  use 
of  their  right,  they  shall  be  barred.    Ih, 

See  St.  John  v.  TSirner,  supra ;  and  Haweg,  In 
re,  Burchellv.  HaiceM,  col.  218  ;  Forstery,  Patter' 
son,  col.  210  ;  and  White  v.  Ewer,  coL  211. 


Bieability  of  one  Coparoener  doei  not  save 
Title  of  Others.]  — See  Roe  d.  Lang  Aon  v.  Bo/wU- 
ton,  col.  165. 

The  Time  of  the  DiaabiUtief  muit  be  Stated 
in  the  Plea.] — See  Blewitt  v.  Thontas,  ooL  250. 

In  Equity.] — See  dtolmondeUy  v.  Clinton,  col 
258. 

14.  Crown. 

See  also  ante,  A,  IV.  1  (col.  39),  and  A,  VI.  8 

(col.  85). 

By  9  Geo.  3,  c.  16,  and  24  &  25  Vict,  c  62,  the 
right  of  the  crown  it  barred  after  sixty  years. 

The  rights  of  the  crown  are  not  barred  by  any 
Statute  of  Limitations,  unless  it  is  expressly 
named  therein,  and  this  rule  extends  to  cases 
where  the  right  of  the  crown  is  merely  nominaL 
Beg.  V.  Bayly,  1  Dr.  &  War.  213  ;  4  Ir.  Eq.  R.  142. 

llie  8  Geo.  1,  c.  4  (Statute  of  Limitations), 
does  not  extend  to  crown  bonds  or  recognizances, 
although  the  crown  is  but  a  trustee  in  them  for 
a  subject.  A  demurrer  taken  to  a  plea  of  pay- 
ment founded  on  that  statute,  put  in  to  a  scire 
facias  on  a  receiver's  recognizance,  was  therefore 
allowed.    Ih, 

Adverse  PoMeision.] — ^Where  an  entire  manor 
or  other  district  has  b€«n  in  charge  to  the  crown 
within  sixty  years,  acts  done  in  different  parts  of 
it  by  different  persons,  such  as  the  erection  and 
occupation  of  lime-kilns  for  burning  limestone 
found  within  the  district,  and  of  cottages  for  the 
purpose  of  such  occupation,  and  the  ^e  of  the 
lime  so  produced,  do  not  amount  to  such  an 
adverse  possession  as  to  displace  the  title  of  the 
crown  to  the  district,  although  they  may  have 
been  continued  for  n>x)ve  sixty  years.  Doe  d. 
King  WUliam  IV.  v.  Boberts,  13  M.  &  W.  620  ; 
14  L  J.,  Ex.  274. 

Land  in  Britiih  Hondnraa.] — Held,  in  an 

information  of  intrusion  relating  to  land  in 
British  Honduras,  that  the  defendimts  having 
shewn  sixty  years'  adverse  possession  therefrom 
before  1817,  by  themselves  and  their  predecessors 
in  title,  without  disturbance  or  effectual  claim  by 
the  crown,  such  information  must  be  dismissed. 
Att.'Oen.  for  British  Honduras  v.  Bristowe,  50 
L.  J.,  P.  C.  16 ;  6  App.  Cas.  143 ;  44  L.  T.  1— 
P.  C. 

Although  British  Honduras  was  formally 
declared  to  be  a  British  colony,  and  formally 
annexed  to  British  dominions  by  a  proclamatioii 
of  her  majesty,  dated  the  12th  May,  1862,  yet 
grants  of  hind  having  been  made  therein  by  the 
crown  as  early  as  1817: — Held,  that  the  terri- 
torial sovereignty  of  the  crown  must  be  deemed 
to  have  been  acquired  in  or  before  that  year.  lb 

Onni  proband!.] — ^The  title  of  the  crowx 

to  lands,  of  which  it  bias  been  out  of  possessioi 
for  twenty  years,  may  be  tried  in  an  informatioi 
of  intrusion  itself,  and  need  not  be  first  found  bj 
inquest  of  office,  the  only  effect  of  the  21  Jac.  1 
c.  14,  being  to  throw  the  onus  of  proving  title  ii 
the  first  instance,  in  such  case,  upon  the  crowii 
AU.'Gen.  v.  Parsons,  2  M.&  W.  23  ;  1  Tyr.  &  G 
980  ;  5  D.  P.  C.  165  ;  6  L.  J.,  Ex.  9. 

Porehafo  of  Crown  Land«.] — ^A  conveyanoe  o: 
a  manor  by  the  commissioners  of  woods  anc 
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forests  on  the  part  of  the  crown  does  not  entitle 
the  purchaser  to  maintain  ejectment  against  the 
possessor  of  land  inclosed  from  the  waste  of  the 
manor,  more  than  twenty  years  before  the  con- 
veyance, without  leave  of  the  crown.  Doe  d. 
Watt  T.  Marrit,  2  Boott,  276 ;  2  Bing.  (N.O.)  189  ; 
1  Hodges,  215 ;  4  L.  J.,  G.  P.  285. 

Betnna  of  Bevenue.] — Returns  of  any  parti- 
cular subject-matter  by  auditors  in  their  accounts 
of  the  crown  revenue  are  sufficient  proofs  of  its 
having  been  kept  in  charge  to  protect  the  claim 
of  the  crown  from  the  operation  of  the  9  Geo.  3, 
c.  16,  although  they  have  returned  "  Nihil,"  and 
the  claim  h^  not  been  put  in  suit  thereon  for 
more  than  sixty  years.  Att.'6hn.  v.  Eardley 
iLord),  8  Price,  39 ;  1  Daniel,  271  ;  22  B.  B. 
697. 

So,  if  the  auditors  make  due  returns,  to  the 
office  of  commissioners  for  auditing  the  public 
accounts,  of  the  rents  and  other  profits  of  lands 
forming  part  of  the  crown  revenue,  those  returns 
constitute  a  putting  in  charge  within  that  statute, 
so  as  to  save  the  right  of  the  crown  from  the 
operation  of  that  act;  although  the  auditors 
have  for  more  than  sixty  years  received  nothing 
in  respect  of  such  revenue,  and  though  the 
crown  within  that  time  had  not  instituted  any 
suit  or  proceeding  to  recover  any  part  of  it. 
Att.'Qen,  v.  Maxwelly  8  Price,  76,  n. 

ni.  POSSESSION. 

1.  Gensrally. 

See  S  &  4  WilL  4,  c.  27,  ss.  S  (JDigcorUinuoMce 
of^,  10  (Entry)^  11  (^Continual  claim  on  or  near 
the  laiM),  12  {Joint  TenanU).  By  t.  13,  the 
po$$euion  of  the  heir's  brother  is  adverse  to  the 
heir. 

Here  Want  of  PoMoiiioa  not  within  Statute.] 
— The  3  &  4  WiU.  4,  c  27,  s.  3,  does  not  apply  to 
cases  of  want  of  actual  possession,  but  to  those 
cases  only  where  the  owner  has  been  out  of  it 
and  another  party  has  been  in  possession  for  the 
prescribed  time ;  for  there  must  be  both  absence 
of  poesession  by  the  person  who  has  the  right, 
and  actual  possession  by  another,  whether  adverse 
or  not,  to  bring  the  case  within  the  statute. 
SmUh  V.  Lloyd,  9  Ex.  562  ;  2  0.  L.  B.  1008 ;  23 
L.  J.,  Ex.  194  ;  2  W.  B.  271. 

Statute  eeasof  to  run  immodiatoly  adTorse 
Possession  ii  diseontinuod,  though  rightfal 
PoiiOMion  not  resumed.] — See  IVustees  and 
Ageney  Co,  v.  Short,  col.  268. 

Disposseision  sad  Boiumptlon  of  Possession.] 
— See  BamdaU  v.  Stevens,  and  Doe  d.  Baker  v. 
Cbombes,  coL  271. 

IMspossessioa  after  Statute  has  run.] — The 
plaintiff  proved  twenty  years*  possession  ;  the 
defendant  ten  years'  following  the  twenty : — 
Held,  that  the  plaintiff  was  entitled  to  recover, 
ail  his  earlier  possession  must  prevail.  Doe  d. 
Harding  v.  Coohe,  7  Bing.  345  ;  5  M.  &  P.  181. 

Presumption  of  Seisin  in  Pee  from  Possession.] 
— If  no  other  title  appears,  a  clear  possession  of 
twenty  years  is  strong  presumptive  evidence  of  a 
fee.    Doe  d.  Barswell  v.  Barnard,  Cowp.  595. 

But  possession  of  land  for  any  term  less  than 
twenty  years  by  a  feoffee,  is  not  presumptive 
evidence  of  livery  of  seisin.    Doe  d.  Wilkin*  v. 


Cleveland,  9  6.  &  G.  864  ;  4  M.  ac  By.  666  ;  8  L.  J. 
(OA)  K.  B.  74. 

Proof  of  possession  of  land,  and  pernancy  of 
the  rents  and  profits,  is  primA  &cie  evidence  of 
a  seisin  in  fee.  But  proof  of  forty  years*  sub- 
sequent possession  by  a  daughter,  while  a  son 
and  heir  lived  near  and  knew  the  fact,  is  much 
stronger  evidence  that  the  first  possessor  had 
only  a  particular  estate.  Jayjie  v.  Price,  5 
Taunt.  326  ;  1  Marsh.  68 ;  15  B.  B.  518. 

Posssision  for  Statutory  Period  transfbrs  Title.] 
— See  Incorporated  Society  for  Protestant  SchooCs 
V.  Bichards,  and  Scott  v.  Nixon,  col.  149. 

Bar  at  Law  and  Equity  to  an  Aeoount.] 


— ^After  an  ejectment,  and  twenty  years'  posses- 
sion, the  Statute  of  Limitations  will  bar  an 
account  both  at  law  and  in  equity  ;  for  the  jus 
possessionis  is  gone  by  the  statute,  and  if  once 
the  statute  begms  to  attach,  Incapacity  will  not 
avoid  it.  Nevarre  v.  Button,  1  Vin.  Abr.  185, 
pL  7;  2  Eq.  Gas.  Abr.  9,  pL  6. 

Actual  or  Legal  Possession.] — ^There  is  no 
difference  between  actual  possession  and  legal 

Sossession  in  respect  to  limitation.    Magennis  v. 
Wlon,  2  Moll.  579. 

Forty  Tears'  Possession — IMsabilities.  ]  — 
Defendant  pleaded  forty  years*  possession  with- 
out account  or  admission  of  any  debt ;  to  a  bill 
setting  up  an  old  mortgage,  and  stating  an  account 
settled,  and  that  owing  to  infancy,  coverture  and 
other  disabilities  plaintiffs  could  not  proceed :  the- 
plea  was  allowea  BleuMt  v.  Thomas,  2  Yes.  J. 
669. 

PossoMion  of  BeceiTor.] — The  possession  of  a 
receiver  in  a  suit  is  prim&  facie  the  possession  of 
the  parties  who  obtained  his  appointment ;  but 
the  solicitors  of  the  parties  who  had  obtained 
the  appointment  of  a  receiver  having  written  a 
letter  to  the  solicitor  of  an  outside  incumbrancer 
stating  that  the  balances  of  the  rents  would  be 
paid  to  him : — Held,  that  the  possession  of  the 
receiver  thereby  became  the  possession  of  the 
outside  incumbrancer  also,  for  the  purpose  of 
preventing  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27),  s.  34,  from  running  against  him. 
Penney  v.  Todd,  26  W.  B.  502. 

Possession  of  BeoeiTer  for  Xortgagees,  appointed . 
by  Xortgagor,  PoMOssion  of  soeond  Xortgagee, 
though  he  reoeiTes  nothing.] — See  Knight  v. 
Bowyer,  ool.  216. 

Poiiession  of  BeoeiTer  for  Court,  Statute  doei. 
not  run  during — Possession  of  Widow.] — See. 
Dixon  V.  Qayfere,  coL  266. 

Possession  of  Agent.] — The  possession  of  an 
agent  is  the  possession  of  the  principal ;  and  the- 
principal  may  acquire  a  possessory  title  to  real 
estate  by  receiving  the  rents  for  twenty  years 
through  an  agent,  although  that  agent  is  the 
person  really  entitled  to  the  estate.  Williams 
V.  Pott,  40  L.  J.,  Ch.  776  ;  L.  B.  12  Eq.  149. 

Possession  eommeneing  as  that  of  Agent 
eontinnes  to  be  so.] — See  Lyell  v.  Kennedy,  and 
Smith  v.  Bennett,  coL  204. 

Possession  of  Servants  as  Tenants  at  Will- 
On  Death  of  Master  Possession  adverse  to< 
Heir.] — See  Hogan  v.  Hand,  coL  246. 
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PoMeuion  of  Cestui  que  Trni  t .  ] — The  possession 
of  the  cestui  que  trust  under  the  trusts  of  a 
settlement  is  the  possession  of  the  trustee  and 
gives  the  trustee  a  seisin  of  the  estate,  which  is 
not  interrupted  by  the  death  of  the  cestui  que 
trust,  but  immediately  enures  for  the  benefit  of 
the  person  next  entitled  to  the  equitable  interest ; 
and  notwithstanding  the  adverse  possession  of 
another  party  soon  afterwards  commenced,  the 
court  cannot  presume  such  adverse  possession 
to  have  commenced  so  instantaneously  on  the 
death  of  the  first  cestui  que  trust  as  wholly  to 
exclude  the  equitable  seisin  of  the  parties  next 
entitled  to  the  beneficial  interest.  ParJter  v. 
Carter,  4  Hare,  400. 

Trust  for  Sale  barred  by  unlawful  Possession 
of  Person  entitled  to  Shure  of  Proeeeds.] — See 

tolling  V.  Hobday^  col.  183. 

FossoBsion  of  Trustee,  Possession  of  true 
Cestui  que  Trust.] — See  Lister  v.  Pickford,  col. 
182. 

Possession  as  Ouests.] — The  owner  of  a  house 
Allowed  his  sisters  to  reside  therein,  and  contri- 
buted to  their  support.  He  paid  the  rent  and 
taxes  and  executed  all  necessary  repairs  : — Held, 
that  the  occupation  was  in  the  chai*acter  of 
guests  and  not  of  tenants  at  will,  and  that  the 
Statute  of  Limitations  did  not  run  as  against 
the  owner.  Penhin  v.  Peahin^  [1896]  2  Ir.  R. 
369. 

Possession  by  Father  as  Bailiif  fbr  Infant.] — 

A  father,  in  1848,  entered  into  possession  of 
certain  lands  of  gavelkind  tenure  as  guardian  of, 
and  bailiff  for,  his  infant  child  (the  plaintiff), 
And  continued  in  occupation  of  the  same  until 
this  death  in  1886,  at  which  time  his  child  had 
iattained  the  age  of  forty.  There  had  been 
nothing  to  change  the  character  of  his  possession 
rsince  entry.  The  defendant,  who  claimed  through 
the  father,  remained  in  possession  of  the  property 
mntil  the  commencement  of  this  action  in  1893  : 
— Held,  that  the  Statute  of  Limitations  did  not 
begin  to  run  until  the  father's  death  in  1886, 
jiiul  that  the  action  having  been  brought  within 
twelve  years  from  that  date,  the  plaintiff's  claim 
.to  the  lands  was  not  barred  thereby.  Tfwnuuv, 
Tliomas  (2  K.  &  J.  79)  explained  and  followed. 
Tnilter  v.  Ii4)dtDell,  8  R.  1  ;  69  L.  T.  591. 

A  father  was  entitled  in  fee  to  an  undivided 
moiety  of  gavelkind  land,  the  other  moiety  of 
which  belonged  to  his  wife  in  fee.  She  died  in 
May,  1870,  leaving  two  sons,  Samuel  and  John. 
.John  was  then  an  infant.  He  attained  twenty- 
^ne  in  1877,  and  died  in  May,  1884.  On  the 
mother's  death  the  moiety  descended  to  her  two 
sons  in  equal  shares,  as  her  co-heirs  by  the  cus- 
tom of  gavelkind,  but  the  father  was  by  that 
•custom  entitled  to  a  moiety  of  the  rents  of  her 
moiety  so  loug  as  he  remained  a  widower.  On 
the  mother's  death  he  entered  into  the  receipt  of 
the  whole  of  the  rents  of  her  moiety,  and  con- 
tinued in  possession,  without  accounting  to  his 
sons  or  acknowledging  their  title  in  writing,  for 
more  than  twelve  years.  On  the  death  of  John 
in  1884,  his  interest  descended  to  his  brother 
Samuel  as  heir  of  the  mother.  In  February, 
1 884,  the  father  had  married  a  second  wife,  and 
in  November,  1884,  he  died  : — Held,  that,  as  to 
that  one-eighth  of  the  property  to  which  John 
became  entitled  in  possession  on  the  death  of 
his  mother,  the  father  must  be  taken  to  have 


entered  into  receipt  of  the  rents  as  bailiff  for  his 
infant  son,  and  that,  consequently,  the  title  of 
John  was  not  barre<l  by  s.  12  of  the  act  3  &  4 
Will  4,  c.  27,  and  that  his  brother  Samuel  was 
entitled  to  that  one-eighth.  But  held,  that,  as 
to  SamueFs  own  one-eighth,  the  same  presump- 
tion did  not  arise,  and  that,  there  being  no  evi- 
dence that  the  father  had  received  the  rents  as 
agent  for  Samuel,  or  had  before  the  expiration 
of  the  statutory  period  acknowledged  his  title  in 
writing,  or  accounted  to  him  for  the  rents,  the 
title  of  Samuel  to  that  one-eighth  was  barred  by 
the  statute.  Consequently,  Samuel  was  entitled 
to  three-eighths  of  the  whole  property  and  the 
remaining  five-eighthsjpassed  under  the  father's 
will,  ffobbs,  In  re,  Mobhs  v.  Wade,  57  L.  J., 
Ch.  184  ;  36  Ch.  D.  553  ;  68  L.  T.  9  ;  36  W.  R. 
445. 

Oooupation  of  Heir's  Stepfather — Occasional 
Besidenoe  of  Heir — Ezeoution  of  Mortgage  by 
Heir.] — See  Doe  d.  Groves  v.  Groves,  col.  163. 

Possession  by  Father  assumed  to  be  ai 
Chiardian,  not  as  Trespasser.]— See  Thvmas  v. 
Thomas,  coL  245. 

Possession  by  Executor  and  Uncle  assumed 
to  be  as  Bailiif  for  Heir,  not  as  Stranger.]— See 
Pelley  v.  Bascomhe,  col.  272. 

Possession  by  Trustees  under  ^oid  Deed.]— 

Although  trustees  have  in  the  first  instance 
entered  into  possession  of  land  conveyed  to  them 
in  trust  for  a  charity  under  a  deed  void  under 
the  law  of  mortmain,  yet  they  may  acquire  a 
title  by  possession.  Churcher  v.  Martin,  58 
L.  J.,  Ch.  586  ;  42  Ch.  D.  312  ;  61  L.  T.  113  ;  37 
W.  R.  682. 

Possession  under  Toid  Appointment.] — See 
Doe  d.  Allen  v.  Blakeway,  coL  176. 

Olebe  Land— Purchase  of  adjoining  Land  b^ 
Sector— PromiscuouA  Occupation  by  successive 
Bectors.l— In  1846,  H.  W.,  the  rector  of  the 
parish  or  C,  purchiised  under  the  provisions  ol 
an  inclosure  act,  a  number  of  plots  of  waste 
land  adjoining  the  glebe,  removed  the  old  bound- 
aries,  and  occupied  the  ancient  glebe  and  the 
new  inclosures  indiscriminately.  H.  W.  died  ir 
1860,  and  was  succeeded  by  P.  as  rector.  P.  diec 
in  1855,  and  was  succeeded  by  B.  Both  P.  anc 
B.  occupied  the  whole  land,  as  H.  W.  had  don< 
previously.  In  1862,  6.  built  and  laid  out  < 
school,  cottage,  and  garden  on  one  of  the  plot 
of  land  so  purchased  by  H.  W.,  and  the  schoo 
was  placed  under  the  management  of  a  com 
mittee.  On  12th  Nov.,  1883,  the  defendant,  wh< 
was  the  grandson  and  had  succeeded  to  the  rea 
estate  of  H.  W.,  granted  a  lease  of  the  school 
cottage,  and  garden  to  B.  and  the  churchwarden 
and  their  successors  for  ninety -nine  years  at  fiv' 
shillings  a  year,  with  a  proviso  for  increase  on  \ 
certain  event.  On  14th  Nov.,  1883,  B.  resigned 
the  benefice,  and  was  succeeded  by  the  plaintifi 
who  had  no  notice  of  the  lease  till  he  had  beei 
in  possession  for  three  months.  In  April,  188C 
the  defendant  distrained  for  two  years*  rent  :— 
Held,  that  B.  had  not  as  rector  acquired  a  titl 
to  the  school,  cottage,  and  garden  by  the  Statut 
of  Limitations,  anil  consequently  there  was  n 
want  of  title  in  the  defendant.  Gibson  v.  Wist 
36  W.  R.  409. 

Semble,  that  the  lease  of  12th  Nov.,  188^ 
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was  a  valid  lease  under  31  &  82  Vict.  c.  44,  8. 1. 

Chravel  Pit  filled  up  hj  Tenant  of  adjoining 
Owner — Title  of  Sanrejon  of  Highway!  ex- 
tingniihed.] — ^A  grarel  pit  and  a  road  to  it  were 
allotted  by  commissionexiB  under  an  incloenre  act 
to  the  surveyors  of  highways  of  a  hamlet  for  the 
repair  of  its  roads  and  ways.  From  1837  to  1863 
the  surveyors  ceased  to  take  gravel  from  the  pit 
or  to  use  the  road,  and  took  no  steps  to  assert 
their  right  to  the  pit  or  road,  but  got  gravel  for 
the  repair  of  the  highways  from  another  pit  two 
miles  ofE,  which  they  purchased  from  time  to 
time  from  the  plaintiffs  father  and  from  the 
plaintiff.  The  land  allotted  for  the  road  and 
.gravel  pit  was  entirely  surrounded  by  old  inclo- 
sures  belonging  and  land  allotted  to  the  plain- 
tiff's predecessors  in  title.  In  1837  the  tenant 
of  the  greater  part  of  the  land  in  which  the  pit 
was  situated  filled  up  part  of  the  pit,  and  from 
that  time  cultivated  the  surface  as  arable  land, 
together  with  the  adjacent  parts  of  the  field. 
In  1839  another  tenant  ploughed  up  the  remain- 
ing portion  of  the  pit,  which  abutted  upon  land 
in  his  occupation,  and  also  the  allotted  road, 
which  passed  through  other  land  in  his  occupa- 
tion ;  and  both  continued  to  be  cultivated  by 
the  plaintiff's  tenants  as  arable  land  from  that 
time  till  1863.  In  1844  the  tenant  of  the  plain- 
tiff, who  was  in  occupation  of  the  surface  of  the 
.greater  part  of  the  pit,  was  elected  one  of  the 
surveyors  of  the  highways,  and  held  that  office 
for  one  year : — Held,  first,  that  actual  possession 
•of  the  gravel  pit  and  road  was  taken  by  the 
tenants  of  the  adjoining  lands  in  1837  and  1839, 
and  therefore  the  title  of  the  surveyors  of  high- 
ways to  the  gravel  pit  and  road  had,  by  the 
-operation  of  3  dc  4  Will.  4,  c.  27,  ss.  2,  3, 
34,  become  extinguished.  Sttiith  v.  Stocks^  10 
B.  t  S.  701 ;  38  L.  J.,  Q.  B.  806  ;  20  L.  T.  740  ; 
17  W.  B.  1135. 

Held,  eeoondly,  that  the  circumstance  of  the 
tenant  occupying  part  of  the  pit  being  elected 
•surveyor  of  highways  after  possession  had  been 
taken  of  it,  did  not  interrupt  the  running  of  the 
period  of  limitation,  as  the  character  of  his  pos- 
:8e68ion  as  tenant  under  the  plaintiff  was  not 
altered  during  his  year  of  office.    lb. 

PoeMoeion  of  Diteh  belonging  to  another  by 
making  it  part  of  Garden.] — See  Manludl  v. 
Taylor,  coL  268. 

Poeaeeiion  of  SorfiMO  by  Lessee  of  Minerals, 
Potaesalon  of  Minerals.]-— Action  for  breaking 
and  entering  the  plaintiff's  closes,  and  digging 
minerals  therein.  A  plea  justified^the  trespasses 
by  the  defendant  as  assignee  of  a  lease  of  the 
minerals  for  ninety-nine  years  granted  by  the 
owner  in  1821.  Replication,  that  the  right  to 
make  an  entry  did  not  first  accrue  within  twenty- 
«one  years.  It  appeared  that  from  1816  B.  was  in 
possession  of  the  close  under  a  lease,  in  which 
there  was  no  reservation  of  the  mines.  In  1821 
the  owner  granted  a  separate  lease  of  the  minerals 
to  B.  and  P.  for  ninety-nine  years,  under  whom 
the  defendant  claimed.  In  1847  the  mines  were 
first  worked : — Held,  that  B.  was  in  possession 
•of  the  mines  before  1821,  by  reason  of  his  being 
in  possession  of  the  surface  as  lessee  under  a 
lease,  without  reservation  of  the  mines  ;  and 
that  such  possession  enured  for  the  benefit  of 


himself  and  P.  on  the  granting  of  the  lease  of  1821, 
.so  as  to  make  himself  and  P.  possessed  of  the 


mines  from  1821  under  that  lease,  and  not  to 
leave  the  effect  of  that  lease  to  be  the  granting 
of  a  mere  interesse  termini.  Key$e  v.  Pinotll, 
2  El.  &  Bl.  132  ;  22  L.  J.,  Q.  B.  805  ;  17  Jur. 
1052. 

Held,  also,  that  although  the  plea  confessed 
the  possession  to  be  in  the  plaintiff  at  the  time 
of  the  trespass  in  1847,  yet  that  the  defendant 
was  not  confined  to  rely  upon  the  right  of  entry 
which  accrued  to  him  in  1821,  but  might  rely  on 
a  supposed  dispossession  within  twenty-one  years 
before  1847,  and  his  right  of  immediate  entry 
thereupon.    Ih, 

Poiseesion  of  Land  or  Easement— Highway — 
Tnnnel  under.] — By  a  local  act  power  was  given 
to  road  trustees,  in  whom  the  soil  of  the  road  was 
vested,  to  consent  in  writing  to  excavation  or 
undermining  of  the  road :  this  was  repealed  as 
from  1  November,  1871.    By  deed  dated  12  July, 

1871,  the  then  roEid  trustees,  for  valuable  con- 
sideration, granted  to  defendants*  predecessor  in 
title  a  licence  to  construct  a  tunnel  under  the 
road.    The  tunnel  was  completed  about  July, 

1872,  and  had  ever  since  remained  in  t^e  uninter- 
rupted and  exclusive  possession  of  the  defendants 
or  their  predecessor  in  title.  No  sul^tantial 
alteration  had  been  made  in  it  for  more  than 
twelve  years  before  the  issue  of  the  writ  in 
August,  1891.  Plaintiff,  who  was  owner  of  the 
land  on  both  sides  of  the  road  where  the  tunnel 
passed  under,  claimed  to  be  entitled  to  the  soil 
under  the  road  at  that  place,  and  claimed  an 
injunction  restraining  trespass  by  the  defendants 
on  his  land.  Semble,  the  plaintiff  had  not  such 
a  title  to  the  soil  under  the  road  as  to  enable 
him  to  maintain  the  action  : — Held,  that  whether 
this  were  so  or  not,  the  use  of  the  tunnel  by  the 
defendants  was  not  a  mere  easement,  but  as 
against  the  plaintiff  amounted  to  exclusive 
possession  ana  occupation,  which  having  con- 
tinued for  more  than  twelve  years,  the  action 
was  barred  by  the  Statute  of  Limitations.  JS^can 
V.  London  Portland  Cement  Co.,  3  H.  47  ;  67  L.  T. 
615. 


Working  into  adjaeent  Mine.]— The  plaintiffs 
were  seised  in  fee  of  lands  to  which  their  pre- 
decessors derived  title,  under  a  conveyance  in  the 
reign  of  Elizabeth,  wherein  the  grantor  reserved 
to  himself  and  his  heirs  male  a  rent  charge  of 
7«.  8^.,  and  which  contained  a  proviso  that  the 
grantee  and  his  heirs  should  not  dig  or  get  any 
coal  upon  the  lands  for  sale,  but  only  such  as 
should  be  burned  or  employed  thereon.  The 
defendant,  claiming  title  under  a  demise  from  a 
descendant  of  the  grantor,  had  for  more  than 
twenty  years  worked  from  mines  of  his  own 
under  aajacent  lands  into,  and  had  taken  coals 
from,  the  mines  under  the  plaintiffs'  lands: — 
Held,  first,  that  the  proviso  in  the  original  con- 
veyance was  a  covenant,  and  not  a  repugnant 
condition,  and  that  it  did  not  affect  the  amount 
of  damages  which  the  plaintifEs  were  entitled  to 
claim,  as,  under  it,  the  grantee  was  still  entitled 
to  get  all  the  coal  for  his  own  use,  tboagh  not  to 
sell  it.  AsUon  v.  Stoeh,  6  Ch.  D.  719  ;  26  W.  R. 
862. 

Held,  secondly,  that  the  defendant  had  not 
acquired  any  title  to  the  mine  by  possession 
under  the  Statute  of  Limitations,  and  that  the 
plaintiffs  were  entitled  to  an  injunction  with  an 
account  for  six  years.    Ih* 

Possession  of  the  surface  by  the  lord  of  the 
manor  is  no  answer  to  a  plea  of  the  statute  in  an 
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action  of  ejectment  by  him  for  the  mines  beneath 
the  surface,  the  defendants  having  been  in  posses- 
sion of  the  mines  for  more  than  twenty  years. 
Jiieh  d.  Oullen  t.  Johnson^  Stra.  1142. 

Poisaf  lion  of  Wife's  Sliare  of  Sitato  by  Hus- 
baad  after  bar  Deatli— Wifis'i  Heir  barred.]— 
See  Hiuell,  Ex  parte,  ooL  150. 

FoiMssory  Law  of  Jamaica.] — See  Bwkford 
V.  Wade,  col.  152. 

Occupation  of  Tenant  who  has  attorned  to 
Claimant  not  Occupation  of  Claimant.] — See 
Doe  d.  Idnuy  y.  JEdwards,  coL  153. 

Posseuion  under  Agreement  for  Lease — 
Statute  does  not  run  against  Owner  tUl  end 
of  agreed  Term.]— See  Warren  v.  Murray,  col. 
154. 

A  LcMor'i  Intereit  does  not  beoome  an 
Interest  in  Possession  by  his  granting  a  new 
Lease  during  the  Continuance  of  the  old  one.] — 
See  Cerptu  Chritti  Coll,,  Oxford  y.  Rogers,  col. 
157. 

Possession  by  Joint  Tenant  of  more  than  his 
undivided  Share  in  any  Portion  of  the  Land.] 
— See  Murphy  v.  Murphy,  col.  165. 

Estate  as  Joint  Tenants  acquired  by  wrong- 
ftil  Possession  of  two  jointly.] — See  Ward  y. 
Ward,  col.  166. 

Possession  of  Tenants  in  Common.>-See  Doe 
d.  Holt  V.  Horrochs;  Oulh-y  v.  Doe  d.  Taylereon  ; 
and  Tidhall  y.  James,  col.  166. 

Ancestor  seised  in  Tail  but  of  Possession  for 
thirty  years  before  Death — ^In  ^eotment  by 
Heir,  Heir  not  bound  to  negatiTC  a  CouTcyance 
by  Fine  and  Becoyery.] — See  Doe  d.  Smith  y. 
Pihe,  coL  172. 

Onus  of  Proof.] — See  Cole  y.  Eeydon,  col. 
302. 

ConTcyance  in  Pee  by  Tenant  for  Life  with 
Bemainder  in  Tail  after  intermediate  Life 
Estate — Possession  by  Purchaser'  not  adTcrse 
to  Bemainders  OTcr  until  Terminaticn  of  Life 
Estates.] — See  Mills  y.  Capel,  coL  172. 

Where  the  Fee  is  obtained  under  the  Statute 
by  Possession,  it  is  subject  to  Trusts  declared 
by  a  prior  Deed.] — See  Scott  y.  Scott,  col.  198. 

Proof  of  Possession.] — See  Thorp  y.  Faeey,  coL 
217. 

Payment  of  Interest  by  Xortgagor,  though 
he  has  not  been  in  Possession,  protects  Xort- 
gagee  against  Statute.] — See  Doe  d.  Palmer  y. 
JSyre,  col.  219. 

Possession  of  Prior  Incumbrancer.]  —  See 
Chinnery  y.  Evans,  ooL  220. 

Bemainderman  not  bound  to  dispossess  Tenant 
for  Life  on  a  Forfeiture.] — See  Leusis  y.  Rees, 
coL  263. 

Where  Land  is  claimed  under  a  Will  and 
CouTeyance,  the  Possession  of  the  Person  so 
claiming  is  not    adverse    to    those    claiming 


under  his  Grantor.]— See  Lewis  y.  Thomas,  ooL 
263. 

Possession  of  Wall  by  Inscription  on  it]— 
See  Phillipson.  y.  Qibhon,  coL  264. 

As  to  when  Time  begins  to  run  against  sn 
Annuitant  who  has  never  been  in  Possession.], 
— See  Searle  y.  Colt,  col.  275. 

Lord  of  Xanor  never  out  of  Possession.]— 
See  Lloyd  y.  Bartlett,  col.  300. 

Copyholder  in  Possession  of  Part  of  Wast» 
acquiring  Freehold.]— See  Att.-Oen.  v.  TonUiner 
coL  302. 

2.  GONSBCUTIVB. 

Whether  Possession  must  be  by  same  Person^ 
or  by  Persons  claiming  through  him.] — Semble, 
that  the  effect  of  s.  34  of  3  &  4  WiU.  4,  c.  27,  ifr 
to  give  title  by  possession  for  twenty  years,  but 
that  such  twenty  years*  possession  must  be  either 
by  the  same  person,  or  several  persons  claiming 
one  from  another.  Doe  d.  Carter  v.  Barnardy 
13  Q.  B.  946  ;  18  L.  J.,  Q.  B.  306. 

By   successive   Trespaisers.] — Though 

under  the  Statute  of  Limitations  (3  &  4  Will.  4, 
c.  27,  s.  34)  the  right  is  extinguished  at  the  end 
of  twenty  years,  still  adYerse  possession  by  a 
succession  of  independent  trespassers,  for  a  period 
exceeding  twenty  years,  confers  no  right  on  any 
one  of  them  who  has  not  himself  had  twenty 
years'  uninterrupted  possession,  except  as  fur- 
nishing a  defence  to  a  trespasser  in  possession 
against  an  action  by  the  rightful  owner.  Dixon 
Y.  Qayfere,  17  Beav.  421 ;  23  L.  J.,  Ch.  60. 

After  both  the  trustee  and  cestui  que  trust 
had  been  out  of  possession  more  than  twenty 
years,  an  ejectment  was  brought  by  A.  B.,  the 
heir  of  the  trespasser,  in  the  name  of  the 
trustee,  and  he  obtained  judgment.  The  trustee, 
disclaiming  all  personal  interest,  then  instituted 
a  suit,  seeking  to  have  the  rights  declared  a& 
between  the  rightful  owner  and  the  heir  of  the 
trespasser,  and  the  court,  by  its  receiver,  took 
possession.  A.  B.  afterwards  instituted  a  suit 
against  the  trustee  and  the  rightful  owner,  to 
recover  the  property : — Held,  that,  the  court  being- 
in  possession,  the  Statute  of  Limitations  did  not 
apply,  60  as  to  prevent  the  court^s  declaring  who- 
was  entitled.    Ih, 

A.  wrongfully  entered,  and  died  intestate  ;  hia 
widow  ent^«d  : — Held,  that  the  possession  of  the 
widow  was  not  a  continuance  of  that  of  her  hus- 
band, it  not  being  shewn  that  she  was  entitled  to 
dower,  and  such  a  right  not  entitling  her  to  enter 
into  the  whole  estate.    Ih, 

A  suit,  dismissed  as  against  the  principal  defen- 
dant, and  which,  though  pleading  as  against  the 
others,  has  yet  been  practically  abandoned,  does 
not  prcYent  the  operation  of  the  Statute  of 
Limitations.    Ih, 

By  Wife  in  Succession  to  Husband.] — 

In  ejectment,  it  appeared  that  the  plaintifTs 
husband  had  been  in  possession  as  a  tenant  at 
will  for  eighteen  years,  ending  in  1834,  when  he 
died,  leaving  a  son  (not  a  party  to  the  action), 
and  that  she  became  possessed  and  remained  in 
possession  for  thirteen  years: — Held,  that  the 
plaintiff  could  not  rely  on  the  husband*8  poeses' 
sion  except  as  primft  facie  evidence  of  a  seisin  in 
fee,  on  which  supposition  it  was  also  evidence  ol 
title  in  his  heir,  which  defeated  the  title  of  the 
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pUintifl,aiid  that  she  ooold  not  insistom  her  own 
lion  fw  thirteen  yean,  u  itwai  notderiTed 


nom  it 


>m  the  hi]sbaiid*8  poosession,  although  the 
possesuon  by  henelf  and  her  hoshand  for  more 
than  twenty  years  oonsecatively  would  have 
entitled  her  to  a  verdict  if  she  had  been  defen- 
dant in  an  ejectment  brought  by  the  real  owner. 
Jkte  d.  Carter  y.  Barnard,  13  Q.  B.946  ;  18  L.  J., 
Q.B.306. 

A^  purchaser  of  land,  was  let  into  possession 
before  execution  of  a  conyeyance.  He  let  in  his 
x>n  as  tenant  at  wUl ;  the  son  occupied  and  built 
a  cottage  on  the  land ;  afterwards  A.  took  a  con- 
yeyance from  the  yendor,  and  some  time  after  he 
mortgaged  the  land.  .The  son  continued  to  occupy 
the  nremises  in  all  respects  as  at  first,  till  bis 
deatn,  which  happened  within  twenty-one  years 
of  his  entry.  The  son's  widow  continued  to 
occupy  till  the  expiration  of  twenty-one  years 
from  her  husband's  entiy : — ^Held,  that  an  eject- 
ment afterwards  brought  against  her  was  barred 
by  3  4t  4  WilL  4,  c.  27,  ss.  2  and  7  ;  for  that  the 
tenancy  at  will  was  not  determined  by  the  father's 
taking  a  conyeyance,  and  that,  if  it  had,  in  point 
of  law,  been  so  determined  by  that  event,  or  by 
the  mortgage,  a  tenancy  by  sufferance  must  be 
deemed  to  have  commenced  from  such  deter- 
mination, there  being  no  evidence  of  a  new 
tenancy  at  will ;  and  the  tenancy  altogether  had 
continued  more  than  twenty  years  from  the  end 
of  the  first  year.  Doe  d.  Ooody  v.  Carter,  9  Q.  B. 
863  ;  18  L.  J.,  Q.  B.  305. 

By  8oA  in  suecession  to  7ath«r.] — One, 

after  occupying  a  house  for  several  years  as 
tenant  from  year  to  year,  found  no  one  to  receive 
the  rent  for  fifteen  years  before  his  death,  and 
devised  the  house  (with  power  of  sale,  under 
such  conditions  as  might  hs  thou^t  expedient), 
for  the  benefit  of  his  wife  and  children.  His 
eldest  son  occupied  the  house,  paying  a  rent  to 
the  widow,  for  fifteen  years  after  the  death  of  the 
father,  when  the  widow  died : — Held,  that  not- 
withstanding the  infirmity  of  the  testator's  title, 
the  son  could  not  insist  on  retaining  possession 
of  the  house  adversely  to  the  devisees  beneficially 
interested  under  the  will ;  but  that  the  latter 
were  entitled  to  require  that  the  property  should 
be  sold  and  distributed  according  to  the  direc- 
tions of  the  testator.  HawJubee  v.  Hawlubee, 
11  Hare,  231. 

See  SoUinif  v.  JBroughton,  [1893]  A.  C.  556  ; 
Tnutees  and  Agency  Oo.  v.  Sfiorty  col.  268  ;  and 
WmU  v.  HoweiEarV),  coL  308. 


mdow  of  Teaant  at  Will  oontinQiiig  in 
Potsasslon  does  not  oeonpy  as  Tenant.] — See 
Doe  d.  Stanway  v.  JRock,  coL  228. 

3.  Advebse. 

Vatnrs  o£] — Possession  is  adverse  for  the  pur- 
pose of  limitation  when  an  actual  possession  is 
found  to  exist  under  circumstances  which  evince 
its  incompatibility  with  a  freehold  in  the  claim- 
ant Dee  Barret  v.  SJiey,  29  L.T.  592  ;  22  W.  B. 
278. 

Posisision  not  Adyerss,  whon  Bights  of 
othen  xooognised.] — See  Ineorporated  Society 
T.  Bieharde,  col.  149. 


StatBto  oeassi  to  nu  against  Owner  imaio- 
diatoly  AdTorse  Possession  is  disoontinned.] — 
See  Trueteee  and  Agency  Co,  v.  8heH,  col.  268. 

YOL.   IX. 


Xntxy  and  eomplote  Ovftor  of  AdTono  Pos- 
sessor stops  the  Statute,  though  Possession  so 
taken  not  Shewn  to  hare  been  Continued.] — 
See  Woreeam  v.  Vandenbrande,  coL  271. 

Sinoo  8  *  4  WilL  4,  e.  87.]— By  3  &  4  WilL  4 
c.  27,  ss.  2,  3,  the  doctrine  of  non- adverse 
possession  is  done  away  with,  except  in  cases 
provided  for  by  s.  15  ;  and  an  ejectment  must  be 
Drought  within  twenty  years  after  Uie  origbial 
right  of  entry  of  the  plaintiff  (or  of  the  party 
under  whom  he  claims)  accrued,  whatever  is  the 
nature  of  the  defendant's  possession.  Nepean  v. 
Doe  d.  Knight,  2  M.  &  W.  894  ;  M.  &  H.  291  ;  2 
Sm.  L,  C.  542 ;  7  L.  J.,  Ex.  335. 

After  Expiration  of  Title.]— A  wrongful  con- 
tinuation of  possession  for  twenty  years  after  the 
expiration  of  a  title,  under  which  the  tenant 
lawfully  entered,  constituted  such  an  adverse 
possession  as  created  a  bar  to  an  entry  or  to  an 
ejectment.  Doe  d.  Parker  v.  Chregory,  4  N.  &  M. 
308  ;  2  A.  &  B.  14  ;  4  L.  J.,  K.  B.  19. 

As,  where  the  husband  of  a  tenant  for  life  held 
over  twenty  years  after  her  decease.    Ih, 

Twenty  Years'  Possession  AdTorso  to  a  Title 
eztinguishes  It.] — See  BraeHngton  v.  Llewellyn, 
coL  270. 

ZffMt  of,  in  Xquity.]— Where  there  has  been 
adverse  possession  not  accounted  for  by  some 
disability,  as  coverture  or  linfancy,  for  twenty 
years,  a  court  of  equity  ought  not  to  interfere. 
Cholmondelev  v.  Clintoi^  Turn.  &  K.  107. 

Of  TmsteoB,    Kortgagees,   and   Lessees.]  — 

Adverse  possession,  as  against  an  equitable  estate, 
may  create  or  defeat  a  right  where  the  possessor 
has  no  duty  to  discharge  for  the  party  against 
whom  possession  is  pleaded.  The  effect  of  adverse 
possession  cannot  be  suspended  during  the  con- 
tinuance of  long  terms  of  years.  Adverse 
possession  of  an  equity  of  redemption  for  twenty 
years  is  a  bar  to  any  other  daim  of  the  equity  of 
redemption,  producing  the  same  effect  as  abate- 
ment, intrusion,  and  disseisin,  with  respect  to 
legal  estate.    8.  C,  4  Bligh,  1 ;  22  B.  B.  83. 

Acts  done  by  a  trustee  or  termor  for  years  can- 
not have  the  effect  of  adverse  possession.  But 
the  rule  does  not  apply  to  the  case  of  mortgagor 
and  mortgagee.    Ih, 

Possession  of  Tmstos  nsvsr  AdTsrse  to  true 
Cestui  qoe  Trust] — See  JAtter  v.  Piohford, 
coL  182. 

Possession  of  Cestui  que  Trust  not  AdTono 
to  Trustee.] — See  Smith  d.  Dewnieon  v.  King, 
coL  181. 

Person  let  into  Possession  by  Cestui  que 
Trust.] — See  Melling  v.  Leah,  coL  181. 

Adverss  Possession  bars  implied  Trust.]— 
See  Kifigeton  v.  Lorton,  coL  196. 

Trust  for  Sale  barred  by  Adyerse  Possession 
of  Person  entitled  to  Share  of  Proseeds.] — See 
Boiling  v.  Hobday,  col.  183. 

On  Death  of  Cestui  que  Trust  in  Possession, 
instantaneous  Seisin  of  Psrson  next  entitled 
through  Trustee.] — See  Parker  v.  Carter,  coL 
251. 

Possession  of  Purchaser  with  Hotios  not  Ad* 
Terse  to  Infant  Cestui  que  Trust  of  undivided 
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81i«Te  of  Eitate.]  —  See  Toun{f  ▼.  Harrii^  coL 
245. 

Po88e8gio]L  of  Kortgagee,  who  luui  puroliMod 
Interest  of  Tenant  for  Life  of  Equity  of 
Bedemption,  not  Adverie  to  ]lemaindennen.] — 
See  Hyde  Y.IkUlatoay,  coL  211. 

Period  at  whieh  Poiieoiion  of  Kortgagee 
beoomei  Adverse  to  Bemainderman.] — SeeBlahe 
V.  Foster^  col.  212. 

Adverse  Possession  of  Part  only  of  Kort* 
gaged  Premises,  no  Bar  to  Equity  of  Bedemp- 
tion.] — See  Burke  y.  Lynch,  col.  210. 

Possession,  to  bar  Bight  to  Bedeem,  must  be 
Adverse.] — See  Fenwick  v.  Beed,  coL  213. 

Where  no  Adverse  Possession,  at  time  of 
passing  of  8  ft  4  Will.  4,  o.  27,  Kortgagee  had 
Five  Years  to  7oreelose.] — See  Wrixon  y.  Vise, 
coL  206. 

Possession  of  Kortgagor — Aoknowledgment 
of  Kortgagee*s  Title.]  —  See  Dae  d.  Jones  v. 
WUliams,  ooL  207. 

Possession  of  Snb-Lessee  of  Lessee  for  lives, 
after  8nb-Lease  expired,  not  Adverse  to  Lessor 
until  Expiration  of  Lease,  thongh  original  Lease 
surrendered  and  fresh  one  granted  after  8nb- 
Lease.]  —  See  EccleHasticdl  Commutumers  y. 
TreemeTf  coL  155. 

Possession  under  void  Lease  at  Pepperoom 
Bent.] — See  Magdalen  HotpitaX  v.  Knette,  coL 
156. 

Lease  to  Trustees  of  Chapel— Honpayment  of 
Bent— Bight  of  Beversioner  to  reoover  Posses- 
sion.]— See  Bunting  y.  Sargent^  col.  156. 

Allotment  in  respeet  of  Property  leased  held 
Adversely  to  Lessor.] — See  Eooleiiaeticdl  Com- 
mUsianers  y.  Bawe,  col.  157. 

Lessee  for  Lives  retaining  Possession  under 
Claim  that  one  of  the  Lives  in  Existenoe,  after 
seeond  Lease  granted  to  another.] — See  Bern  y. 
AwhridgCy  coL  156. 

Begins  against  Lessor  fh>m  Expiration  of 
Lease,  or  from  Payment  of  Bent  to  one  elaiming 
the  Beversion.] — See  Chadunek  v.  Broadwoodf 
ool  159. 

Of  Wrongftd  Claimant^— An  estate  subject  to 
a  mortgage  in  fee  being  in  settlement,  with  an 
ultimate  limitation  to  the  right  heirs  of  S.  B.,  A., 
on  expiration  of  the  previous  estate,  enters, 
claiming  to  be  entitled  under  that  limitation ; 
he  and  (after  his  death)  his  son  continue  in  quiet 
possession,  paying  interest  on  mortgage  for 
twenty  years.  The  devisee  of  the  person  really 
entitled  under  the  limitation  is  barred  by  length 
of  time.  Cholnumdely  y.  Clinton,  2  Jac.  &  W^k. 
2,  192  ;  22  B.  B.  84.  Affirmed,  4  Bligh,  1 ;  22 
B.  B.  83. 

Btatute  eontinues  to  run  in  7avour  of  False 
Claimant  in  Possession  as  Heir,  notwithstanding 
eonoealed  Fraud  subsequent  to  wrongfbl  Entry.] 
—See  WillU  v.  Jlowe,  col.  308. 


By  Agents.] — ^An  agent  cannot  gain  an  advene 
title  unless  he  can  very  distinctly  shew  that 
what  he  has  done  is  in  respect  of  title,  and  not 
of  his  agency.  Att.-Gen,  y.  London  Corporation, 
2  Macn.  &  G.  247  j  2  H.  &  Tw.  1 ;  19  L.  J.,  Ch. 
314 ;  14  Jur.  205. 

Agent  oontinuing  to  reoeive  Bents  aftsr 
Owner's  Death  not  in  Posssssion  Adverse  to 
Heir.] — See  LyeHl  y.  Kennedy,  coL  204. 

Beeeipt  of  Bent  by  Person  not  entitled— Pay- 
ment under  Belief  of  Ageney— Batiiloation  by 
true  Owner.] — ^The  owner  in  fee  of  lands,  subject 
to  a  yearly  tenancy  vested  in  the  defendant, 
devised  the  lands  to  G-.  for  life,  v^ith  remainder 
to  the  issue  of  G.  as  G.  should  appoint.  G. 
received  rent  from  the  defendant  until  his  (G.*8) 
death  in  1872.  G.,  by  his  will,  appointed  the 
lands  to  W.  in  fee,  and  devised  other  lands,  of 
which  he  was  the  absolute  owner,  to  M.  upon 
active  trusts.  From  1872  to  1879  M.  received 
rent  from  the  defendant,  his  agents  giving 
receipts  for  such  rent  as  due  to  the  "  representa- 
tives^' of  G.  W.  died  in  1879,  having  devised 
the  lands  to  J.  The  defendajit  did  not  pay  rent 
to  any  person  after  that  date.  In  an  action  by 
M.  and  J.  as  oo-plaintifb,  brought  in  tiie  year 
1888,  for  rent,  and  in  which  the  defendants  did 
not  require  any  question  to  be  left  to  the  jury, 
the  court  being  of  opinion  that  there  was  evidence 
from  which  the  jury  might  have  found  that  the 
defendant,  to  the  knowl^ge  of  M.*8  agents,  paid 
rent  to  them,  under  the  belief  that  they  were 
acting  for  the  true  owner,  and  that  J.,  within  a 
reasonable  time,  adopted  and  ratified  their  acts : 
— ^Held,  that,  under  those  circumstances,  the  acts 
of  M.  and  his  agents  in  receiving  the  rents  did 
not  dispossess  W.  or  J.  so  as  to  put  them  to  theii 
action  under  the  2nd,  Srd,  and  8th  sections  of  the 
8  &  4  WilL  4,  c.  27.  LyeHl  v.  Kennedy  (14  App. 
Cas.  437)  applied.  McAuliffe  v.  FitzHmone,  2€ 
L.  B.,  Ir.  29. 

'^Bepresentative" — ^Keaning  of.]— The  wort] 
"representative,"  when  used  with  reference  t< 
ownership  of  land,  is  capable  of  distinct  meanings 
and  its  signification  in  each  case  must  be  deter 
mined  as  a  question  of  fact.  It  may  mean  heii 
or  devisee,  executor  or  legatee  deriving  under  ai 
absolute  owner,  or,  as  in  the  present  case,  th* 
successor  to  a  person  having  only  a  limitec 
estate.    lb. 

Possession  of  Intestate's  Brother  not  AdTer» 
to  Inflant  Baughters.] — ^A  father  seised  of  lan< 
made  a  will,  invalid  as  to  real  estate,  whereby  h 
appointed  his  brother,  to  whom  he  was  indebted 
executor,  and  died,  leaving  two  infant  daughten 
The  uncle  entered  upon  the  real  estate  and  kep 
down  the  interest  on  a  mortgage,  and  laid  ou 
considerable  sums  on  improvements : — ^Held,  tha 
the  possession  of  the  uncle  could  not  be  treate 
as  having  been  adverse  to  his  nieces.  Pelley  ^ 
Baseombe,  84  L.  J.,  Gh.  233  ;  11  Jur.  (N.8.)  52 
13  W.  B.  306— L.JJ. 

By  Widow  to  Exolusion  of  Hair.] — L.  R.  die 
seised  of  freehold  premises,  leaving  a  widow  an 
a  son  rby  her),  K.  B.,  his  heir-at-law,  twelv 
years  old.  The  widow  entered  into  receipt  < 
the  rents,  and  two  years  afterwaxds  marrie 
again,  and  went  to  reside  on  the  premises,  whic 
she  occupied  with  her  second  husband  during  h 
life,  and  from  his  death  until  her  own,  the  wbo! 
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period  of  SQch  occupation  bj  her  being  more 
thui  fifty  years.  Daring  her  occupation  she 
frequently  said  that  the  premises  after  her  death 
belonged  to  B.  B.,  but  she  left  a  will  devising  the 
property  to  H.,  her  son  by  her  second  husband, 
and  describing  it  as  having  descended  to  her 
from  her  mother.  After  her  death,  H.,  then  in 
possession,  promised  that  he  would  sign  an  agree- 
ment to  rent  the  premises  under  B.  B.,  but  he 
never  did  sign  it : — Held,  that  a  jury  was  not 
bound  to  find  an  adverse  possession  of  the  widow 
during  the  fifty  years.  Doe  d.  Boffey  v.  Har- 
brow,  3  A.  &  E.  67,  n. ;  1  K.  &  M.  422. 

A^  forty-five  years  ago,  inclosed  a  piece  of 
ground  from  the  waste,  and  built  a  cottage  on 
part  of  it ;  he  died  twenty-nine  years  ago ;  and, 
after  that,  his  widow  and  daughter  liv^  on  the 
premises  till  the  death  of  the  former,  a  month 
before  the  trial: — Held,  in^ejectment  by  A.'s 
eldest  son,  that  his  claim  was  barred  unless  the 
jury  wcas  satisfied  that  his  mother  held  the 
memises  by  his  permission,  and  not  adversely. 
Doe  d.  PnUkard  v.  Janney,  8  Car.  &  P.  99. 

A.  was  possessed  of  lands  for  more  than  twenty 
yean,  ana  died  in  1817.  His  widow  had  posses- 
sion from  that  time  till  her  death  in  183i8.  B. 
was  the  eldest  son  of  A.  and  his  wife: — Held, 
that  though  B.  could  not  recover  in  ejectment 
as  the  heir  of  his  father,  yet  that  the  jury  might 
infer  that  the  property  belonged  to  B.*s  mother, 
and  survived  to  her  on  the  death  of  his  father, 
and  descended  to  B.  as  his  heir  on  her  death  in 
1838.    Doe  d.  BmtneU  v.  Long,  9  Gar.  &  P.  773. 

When  a  widow  continued  to  reside  in  a  free- 
hold house  of  which  she  was  seised,  for  more  than 
twenty  years  after  her  hiisband's  death  : — Held, 
that  her  possession  was  not  adverse,  except 
perhaps  against  the  heir,  as  her  possession  might 
be  intended  to  be  in  respect  of  dower.  Doe  d. 
Hickman  v.  Htulewood,  1  N.  &  P.  352  ;  6  A.  &  E. 
167  ;  W.  W.  &  D.  116  ;  6  L.  J.,  K.  B.  96  ;  1  Jur. 
1138. 

A  husband,  by  will  in  1824,  devised  all  his 
real  and  personal  estate,  and  also  all  other  his 
estate  and  effects  of  which  he  might  be  possessed 
at  the  time  of  his  death,  to  his  wife  and  another 
trustee,  in  trust  to  pay  the  rents  to  his  wife  for 
life,  with  remainders  over.  The  testator  pur- 
chased a  freehold  estate  after  the  date  of  his  wiU. 
On  his  death  his  widow  (the  other  trustee  having 
disclaimed)  became  sole  trustee  of  his  will,  and 
entered  into  possession  of  the  after-acquired 
property,  as  well  as  the  devised  estate,  believing 
that  all  the  property  passed  by  the  wilL  She 
continued  in  possession  for  more  than  twenty 
years,  and  then,  being  informed  that  she  had 
acquired  a  title  by  adverse  possession,  she  sold 
the  estate  to  a  purchaser  for  value : — Held,  that 
the  widow  had  acquired  a  good  title  by  adverse 
possession.  Paine  v.  Jonee,  43  L.  J.,  Ch.  787 ; 
L  B.  18  Eq.  320 ;  30  L.  T.  779  ;  22  W.  B.  807. 

Declarations  made  by  a  widow  in  the  posses- 
sion of  premises  for  more  than  twenty  years,  that 
she  held  them  for  her  life  only,  and  that  after 
her  death  they  would  go  to  tiie  heirs  of  her 
husband,  are  admissible  to  negative  the  £act  of 
her  having  had  twenty  years*  luiverae  possession. 
Doe  d.  Hwman  v.  Pettet,  5  B.  &  Aid.  223. 

ByHnaband  to  exoloiioniof  Wife*s  Heir.]— A., 
thirty  yean  back,  died  seised  of  a  cottage,  leaving 
a  son,  B.,  and  a  daughter,  C.  At  his  death,  C, 
his  daughter,  then  unmarried,  took  possession  of 
It,  and  afterwards  married  D.,  and  after  his 
death,  W.     After  her  death  W.  remained  in 


possession  sixteen  years : — Held,  that  the  son  of 
B.,  who  was  the  heir  of  G.  as  well  as  being  the 
heir  of  A.  and  B.,  might  recover  in  ejectment, 
although  W.,  including  the  term  he  had  occupied 
the  cottage  with  his  wife,  had  had  more  than 
twenty  years'  possession  of  it.  Doe  d.  Tranter 
V.  Wing,  6  Car.  &  P.  638. 

PoiSMiion  of  Father  Adverse  to  Adult  Heir  of 
Kother,  but  not  to  Infimt  Co-Heir.] — See  Hobhe, 
In  re,  coL  252. 

Leaae  in  Wifb'i  Hame— Poiieiiion  by  per- 
mission of  Wife  no  Bar  to  Husband.] — A  lease  for 
years  was  granted  to  a  married  woman  living 
apart  from  her  husband,  under  the  supposition 
that  she  was  a  feme  sole.  A  third  party  had 
obtained  and  held  possession  for  more  than 
twenty  years  by  permission  of  the  lessee : — Held, 
in  ejectment  by  the  husband's  representative, 
that  it  was  not  a  misdirection  to  put  it  as  a 
question,  whether  the  possession  had  been  ad- 
verse as  against  the  wife,  instead  of  as  against 
the  husband.  Doe  d.  WUkim  v.  WUkiru,  5 
N.  &  M.  434  ;  1  H.  &  W.  574;  4  A.  &  E.  86. 

Of  Daughter  as  against  Son.]  —  Where  a 
daughter  entered  into  occupation  of  premises 
on  the  death  of  her  mother,  to  whom  they  had 
belonged  tiU  then,  and  held  them  without 
interruption  for  twenty  years,  but  the  mother 
had  left  a  son,  who  was  living  during  the  whole 
time  of  the  daughter's  occupation  : — Held  (in  an 
ejectment  brought  before  3  &  4  Will.  4,  c.  27, 
came  into  operation),  that  it  could  not  be  pre- 
sumed from  this  circumstance  alone  that  the 
sister's  occupation  was  virtually  that  of  the 
brother.   Doe  d.  Draper  v.  Lawley,  13  Q.  B.  954. 

Purchaser  fsmn.  Tenant  for  Life  holding  over 
— ^Tenant  by  Sufferanoe  to  Heir.l — S.  devised 
his  estate  to  his  wife  for  life,  and  died  seised, 
leaving  his  widow  and  two  sonft  him  surviving. 
After  his  death  the  widow  and  the  younger  son, 
by  deed,  conveyed  the  estate  in  fee  to  H.,  without 
the  privity  of  the  eldest  son  and  heir-at-law  of 
the  testator ;  H.  continued  in  undisturbed  pos- 
session of  the  estate  for  twenty-two  years,  and 
died  possessed,  bequeathing  it  to  his  children; 
six  years  after  H.  entered  into  possession,  the 
eldest  son  and  heir-at-law  of  6.  devised  afl  his 
real  estate  to  his  wife  and  to  his  younger  bh>ther, 
in  trust  for  the  life  of  the  wife,  and  then  to  his 
children,  and  died  three  years  afterwards,  without 
ever  disturbing  H.'s  possession  :— Held,  that  the 
trustees  might  maintain  ejectment  to  recover 
the  possession  of  the  estate,  notwithstanding  the 
quiet  enjoyment  of  H.  for  twenty-two  years. 
Doe  d.  SotOer  v.  Hall,  2  D.  &  B.  38. 

Abandonment  of  Posiesoion  by  Owner — ^Heir 
barred.] — Land  was  devised  in  1744  by  a  man 
to  his  wife  in  fee ;  and,  after  having  married 
again,  she  lived  on  the  property  with  her  second 
husband  for  nine  or  ten  years,  and  then  went  to 
reside  elsewhere,  and  they  were  never  afterwards 
in  possession,  but  under  what  circumstances  they 
left  was  never  explained.  The  wife  died  in  1828, 
before  the  husband,  who  survived  until  1832  : — 
Held,  that  the  heir  of  the  wife  was  barred  by 
the  adverse  possession  of  strangers  for  above 
forty  years ;  though  the  wife  was  always  under 
the  disability  of  coverture,  and  her  husband  had 
a  tenancy  by  the  courtesy  during  his  life,  and  it 
was  admitted  that  no  fine  had  been  levied.    Doe 
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d.  Qnrhy  v.  Branttan,  4  K.  &  M.  664 ;  3  A.  &  E. 
68  ;  1  H.  &  W.  162  ;  4  L.  J.,  K.  B.  166. 

Af  againit  Bemaind«rman'i  Deviiee,  only  on 
Xxpiratioa  of  Partloiilar  Sitate.] — M.,  seised  in 
fee  of  an  undivided  moiety  of  an  estate,  by  her 
will  made  many  years  before  her  death,  devised 
the  same  to  her  nephew  and  two  nieoes  as 
tenants  in  common.  One  of  her  nieces  having 
died  in  her  lifetime,  leaving  an  infant  daughter, 
she,  by  another  will,  but  which  she  never 
executed,  devised  the  estate  to  her  nephew,  her 
surviving  niece,  and  that  infant  Upon  the 
death  of  M.,  her  nephew  and  surviving  niece 
covenanted  to  carry  her  unexecuted  will  into 
effect,  and  to  convey  one-third  of  the  estate  to 
a  trustee,  to  convey  to  the  infant  when  she 
attained  twenty-one,  or  to  her  issue,  if  she  died 
before  twenty -one  leaving  any,  or  otherwise  to 
themselves  again ;  but  no  conveyance  was  ever 
executed  in  pursuance  of  the  deed.  The  infant 
died  under  age  and  without  issue,  but  the  rents 
were  received  by  her  trustee  for  her  use  daring 
her  life.  In  ejectment  by  the  devisee  of  the 
nephew  brought  above  twenty  years  after  the 
death  of  the  nephew,  but  within  twenty  years 
after  the  death  of  the  infant : — ^Held,  that  the 
adverse  possession  began  only  after  the  latter 
event,  and,  therefore,  that  the  action  was  main- 
tainable. Doe  d.  Colclojigh  v.  IIuUo,  5  D.  &  K 
660  ;  3  B.  &  C.  757  ;  27  R.  R.  470. 

Of  Aoiignee  of  Tenant  for  Life,  ai  against 
Tmateo  of  Estate,  not  till  Death  of  Aaiignor.] — 
See  FattMet  v.  Carpenter ^  col.  168. 

Poiieiilon  of  Tenant  for  Life  after  Forfeiture.] 

— ^Where  a  tenant  for  life  executes  a  tortious 
conveyance,  committing  a  forfeiture,  under 
which,  however,  he  takes  equally  a  life  estate 
and  continues  in  possession,  the  remainderman 
entitled  to  claim  on  the  forfeiture  may,  if  he 
choose,  treat  the  possession  of  the  wrong-doing 
tenant  for  life  as  possession  under  the  first 
settlement,  and  not  under  his  own  unlawful 
conveyance.  LewU  v.  Reee^  3  Kay  &  J.  132 ;  26 
L.  J.,  Ch.  101  ;  3  Jur.  (N.8.)  12  ;  5  W.  E.  96. 

Posieiiion  of  Tenant  in  Tail  after  ForfBitnre 
not  Adverse  to  Bemainderman.] — See  Astley  v. 
Essex  J  col.  173. 

Poiseiiion  nndor  Conveyanoo  and  Will  not 
jLdvene  to  those  olaiming  through  Grantor.] — 
Where  M.  D.,  with  whom  A.  J.,  a  person  of 
unsound  mind,  and  who  had  come  into  possession 
of  lands,  resided,  and  continued  to  do  so  until 
her  death,  obtained  a  will  and  conveyance  of 
part  of  the  lands  to  himself  in  fee,  and  for 
thirt^n  years  prior  thereto,  and  for  ten  years 
after,  received  the  rents : — ^Held,  that  having 
founded  his  title  on  those  instruments,  he  was  to 
be  deemed  as  claiming  under,  and  not  adversely 
to,  those  claiming  under  A.  J.  liewU  ▼.  Thomas^ 
3  Hare,  26. 

Poneoiion  of  one  Co-owner.] — ^R.  died  in  1791, 
possessed  of  an  equity  of  redemption  in  the  lands 
of  A.,  held  for  a  term  of  years  under  the  see  of 
Down,  and  left  two  sons,  H.  W.  K.  and  T.  K. 
H.  W.  K.  entered  into  possession  of  the  lands  of 
A.  and  obtained  renewals  of  the  lease  thereof  in 
his  own  name ;  he  also  executed  mortgages 
thereof,  and  applied  the  rents  in  discharge  of 
Bome  of  his  &ther*s  debts,  and  acted  as  sole 


owner  until  his  death  in  1809.  In  1802  1 
obtained  letters  of  administration  to  his  fathe 
and  no  claim  was  set  up  by  T.  K.  during  tl 
life  of  H.  W.  K.  to  the  lands :— Held,  that  sue 
possession  was  not  adverse  against  T.  K.,  ac 
did  not  establish  a  title  to  the  entail  lands,  i 
against  the  r^resentatives  of  T.  E.,  who  we: 
entitled  to  the  moiety  thereof.  Scott  v.  Kna, 
Longf .  &  T.  381 ;  4  Ir.  Eq.  R.  397. 

A  partition  by  parol  cannot  be  questiom 
after  separate  possession  for  twenty  years.  Pal 
V.  Ryder,  24  Beav.  151. 

After  one  Tenant  in  Common  has  reeeivi 
Bants  of  Entirety  for  Tventy  Years,  Acknoi 
lodgment  of  the  other's  Title  immateriaL] — Si 
Sanders  v.  Sanders,  col.  167. 

Enjoyment  of  Bents  of  the  Entirety  by  Foi 
Tenants  in  Common  ban  the  Fifth.] — See  Bu 
rauglis  v.  M^Creight,  ool.  166. 

Bent  of  Intestate*i  Estate  paid  by  Tenant 
yonnger  Bon — Aots  of  Ownership  by  elder  Son 

— In  ejectment  for  lands,  it  appeared  that, 
1788,  G.  purchased  the  estate  in  fee,  of  which  1 
died  seised  and  intestate  in  1790,  leaving  tv 
sons,  J.  and  E.,  and  in  1812  J.  died  intestat 
leaving  a  son,  J.     In  1788  C.  was  tenant 
possession,  and  so  continued  until  the  time 
the  trial.    From  the  death  of  the  purchaser, 
paid  his  rent  (with  the  exception  hereinaft 
mentioned)  to  E.,  the  younger  son,  until  181 
when  he  died,  leaving  two  sons,  J.  G.   (wl 
received  the  rent  from  1817  until  the  time 
his  death  in  1825),  and  the  defendant.    Tl 
ddest  son  of  the  purchaser  received  in  1804 
half-year's  rent  from  C,  and  in  1805  sold  ai 
cut  down  timber  on  the  estate.    In  June,  181 
J.  employed  an  agent  to  demand  of  C.  the  re 
in  arrear,  when  he  answered  that  his  connectii 
as  tenant  with  J.  G.  had  ceased  for  several  yea 
In  1820  an  action  of  ejectment  was  commeuoe 
— Held,  that  there  was  no  adverse  possession 
bar  the  recovery  of  the  lessor  of  the  plaintiff 
ejectment.    Doe  d.  Grubh  v.  Orubh,  10  B.  & 
816  ;  8  L.  J.  (0.8.)  K.  B.  321. 

Inioription  aa  to  Ownership  on  Wall  of  Hona< 
— ^The  purchaser  of  a  house  in  London  havi 
taken  various  objections  to  the  title,  the  vend 
filed  a  bill  for  specific  performance,  and  obtain 
a  reference  as  to  title.  The  objections  w< 
overruled;  but  before  the  certificate  had  be 
signed  the  purchaser  discovered  in  a  long  bla 
wall,  which  formed  one  side  of  the  house  a 
fronted  on  a  street,  a  stone  with  an  inscripti< 
dated  in  1776,  stating  that  the  wall  had  be 
built  by  and  belonged  to  the  East  India  Compai 
who  had  thrown  the  adjoining  ground  into  1 
street.  It  turned  out  that  the  wall  had  be 
rebuilt  in  1831  by  the  tenant  of  the  house,  a 
the  stone  set  up  again  ;  but  under  what  circu 
stances  did  not  appear.  No  rent  had  from  tl 
time  been  paid  to  the  company,  nor  any  acknc 
ledgment  of  their  title  given ;  but  their  success 
in  title,  on  being  applied  to,  claimed  the  wall 
theirs,  and  the  vendor  obtained  a  release  fr 
them : — Held,  that  the  vendor  had  not  a  gi 
title  when  the  bill  was  filed,  for  that  there  was 
ground  for  holding  a  title  to  have  been  gained 
possession  adversely  to  the  East  India  Compa 
Phillipson  v.  Gibbon,  40  L.  J.,  Ch.  406  ;  L.  I 
Ch.  428  ;  24  L.  T.  602  ;  19  W.  R.  661. 

Held,  that  the  vendor  was  to  blame,  as 
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mi^t,  with  reasoiuible  diligence,  have  informed 
himself  of  this  defect  before  selling,  and  that, 
therefore,  although  he  had  been  right  on  all 
points  which  arose  before  the  bill  was  filed,  he 
ought  not  to  receive  costs.    lb. 

OUitentioiL  of  Boundary  —  Potsesiioa  by 
CnltiTatioiL]  —  A  railway  company  in  1838 
bought  part  of  a  field  under  the  powers  of  their 
act,  and  erected  a  post-and-rail  fence  on  the 
boundary.  They  then  made  a  ditch  within  the 
fence,  and  threw  up  a  bank  on  which  they 
planted  a  quickset  nedge  at  the  distance  of 
4ft.  6in.  from  the  fence.  As  the  hedge  grew  up 
the  fence  was  allowed  to  fall  into  decay,  and 
about  the  year  1846  it  was  removed.  From  the 
year  1854  up  to  the  commencement  of  this  action 
in  1876,  the  strip  of  land  between  the  quickset 
hedge  and  the  site  of  the  fence  was  occupied 
and  cultivated  with  the  remainder  of  the  field, 
partly  as  an  arable  field  and  partly  as  garden 
ground,  the  railway  company  in  no  way  inter- 
fering with  it  except  that  their  workmen  went 
over  it  to  trim  the  hedge : —  Held,  that  the 
circumstances  conclusively  shewed  the  strip 
between  the  hedge  and  the  line  of  the  post-and- 
rail  fence  to  be  superfiuous  land  within  the 
meaning  of  the  Lands  Clauses  Consolidation 
Act,  1845,  s.  127,  and  that  it  had  therefore 
vested  in  the  owner  of  the  rest  of  the  field,  and 
moreover  (notwithstanding  Searby  v.  Tottenham 
JZy.,  infra),  that  the  owner  of  the  rest  of  the 
field  had  had  such  a  possession  of  the  strip 
in  question  as  was  sufficient  to  extinguish  the 
title  of  the  company  under  the  Statute  of  Limita- 
tions. Xarton  v.  L.  4'  N.  W,  By.,  13  Ch.  D. 
268  ;  41  L.  T.  429 ;  28  W.  R.  173 ;  44  J.  P.  22 
— C.  A. 

A  field  adjoining  a  public  road  was  separated 
from  it  only  by  a  hedge  and  bank.  The  trustees 
who,  under  an  act  of  parliament,  constructed 
the  road  upwards  of  fifty  years  before  the  com- 
mencement of  the  suit,  made  the  hedge  and 
bulk,  and  also  made  on  the  field  side  of  the 
fence  a  ditch  of  three  feet  in  breadth.  This 
ditch  had  become  filled  up  and  obliterated,  and 
had  never  been  re-opened  by  the  trustees ;  but 
a  ditch  about  a  foot  wide  had  beoi  subsequently 
made  by  the  occupier  of  the  field,  and  that  also 
had  become  obliterated.  The  owners  of  the  land 
had  always  included  the  hedge  in  their  leases, 
and  the  tenants  had  held  and  used  the  strip 
within  the  hedge  as  part  of  their  field  for  much 
more  than  twenty  years,  and  had  at  their  own 
expense  trimmed  the  hedge  on  both  sides. 
During  the  same  time  the  trustees  had  not  inter- 
fered in  any  way  with  the  site  of  the  ditch  : — 
Held,  that  these  circumstances  were  not  suflS- 
cient  to  constitute  an  adverse  possession,  and 
to  give  the  owners  of  the  land  a  title  under  the 
Statute  of  Limitations  to  the  site  of  the  three- 
feet  ditch.  Searby  v.  Xbttenham  .By.,  L.  B.  5 
Eq.409. 

Title  nndar  Landi  CUuies  Aot  aa  Owner  by 
adTflna  PouMfioiL] — See  Metropolitan  Street 
Improvement    Act^    In   re^    Chamberlain,    Eao 
parte,  ooL  243. 


Ot  Land  required  for  a  Xailway.] — ^The  mere 
fact  that  land  of  a  railway  company  is  required 
for  the  purposes  of  their  undertaking,  and  is  not 
anperfluous  land,  does  not  prevent  an  occupier 
who  has  exclusive  adverse  possession  for  twelve 
years  becoming  thereby  entitled  to  the  land 


under  the  statutes  of  limitations.  Bobbett  v. 
S,  E,  Ry.,  61  L.  J.,  Q.  B.  161  ;  9  Q.  B.  D.  424  ; 
46  L.  T.  31 ;  46  J.  P.  823.  Affirmed  on  evidence, 
W.  N.  1882,  92. 

Of  ICiaes — Ho  Xaowledgo  by  Owner,  of  wrong- 
fal  Working.] — ^By  an  inclosure  act  it  was  pro- 
vided that  it  should  be  lawful  for  the  lord  of  the 
manor  for  the  time  being  from  time  to  time 
to  come  upon  the  conmions  and  waste  lands 
intended  to  be  inclosed,  to  search  for  and  raise 
any  coal  and  ironstone  being  in  or  under  the 
commons  and  waste  lands.  The  commissioners 
allotted  certain  plots  of  land  to  S.  and  E. ,  which 
afterwards  vested  in  the  defendant,  who  in  1845 
worked  the  coal  imder  one  of  the  plots  of  land, 
in  1847  under  a  second,  in  1848  under  a  third, 
in  1849  under  a  fourth,  and  in  1855  under  a  fifth. 
The  plaintiffs,  who  claimed  the  coal  under  the 
lord  of  the  manor  at  the  time  of  the  inclosure 
act,  commenced,  in  1867,  an  action  for  working 
the  coal : — Held,  that  the  action  was  maintain- 
able, for  that  the  acts  of  trespass  committed 
more  than  twenty  years  before  suit  could  not 
be  relied  upon  as  constituting  a  possession 
advei'se  to  the  plaintifb,  there  being  no  sufficient 
evidence  that  the  then  owner  of  the  mines  was 
aware  that  the  acts  of  trespass  were  being  com- 
mitted. DaHmouth  (Eart)  v.  SpUUe,  24  L.  T. 
67  ;  19  W.  B.  444. 

The  plaintiffs  were  seised  in  fee  of  lands  to 
which  their  predecessors  derived  title  under  a 
conveyance  in  the  reign  of  Elizabeth,  wherein 
the  grantor  reserved  to  himself  and  his  heirs 
male  a  rent-charge  of  7«.  8<2.,  and  which  con- 
tained a  proviso  that  the  grantee  and  his  heirs 
should  not  dig  or  get  any  coal  upon  the  lands 
for  sale,  but  only  such  as  should  be  burned  or 
employed  thereon.  The  defendant,  claiming 
title  under  a  demise  from  a  descendant  of  the 
grantor,  had  for  more  than  twenty  years  worked 
from  mines  of  his  own  under  adjacent  lands 
into,  and  had  taken  coals  from,  the  mines  under 
the  plaintifb*  lands : — Held,  that  the  defendant 
had  not  acquired  any  titJe  to  the  mine  by 
possession  under  the  Statute  of  Limitations,  and 
that  the  plaintifb  were  entitled  to  an  injunction 
with  an  account  for  six  years.  Athton  v.  Stock, 
6  Ch.  D.  719  ;  25  W.  B.  862. 

Ignorance  of  Owner  that  Posieision  taken, 
immaterial.] — See  Mains  v.  Buwton,  ooL  268. 

Von-adTorie  Poisesiion  at  paadng  of  8  ft  4 
Will.  4,  0.  87»] — By  a  marriage  settlement  a 
husband  became  entitled  to  the  moiety  of  an 
estate  in  fee,  which  moiety  originally  belonged 
to  his  wife.  During  the  coverture,  the  other 
moiety  descended  to  the  wife,  as  heiress-at-law 
to  her  brother.  The  wife  afterwards  died  in  the 
husband's  lifetime  without  issue ;  and  the  hus- 
band, from  the  time  of  her  death,  in  1816,  till 
a  sale  of  the  estate  in  1828,  remained  in  uninter- 
rupted possession  of  the  entire  property,  without 
making  any  acknowledgment  of  the  title  of  any 
other  person : — ^Held,  that  this  was  a  case  falling 
within  3  &  4  Will.  4,  c.  27,  s.  16,  and  that,  not- 
withstanding the  husband's  possession  of  the 
moiety  whi(£  descended  to  the  wife  might  not 
be  adverse,  the  heir-at-law  of  the  wife,  not 
having  made  his  claim  within  five  years  after 
the  passing  of  the  act,  was  barred  by  the  statute. 
Sasdl,  JSxparU,  3  Y.  &  C.  617  ;  3  Jur.  1101. 

W.  permitted  J.  to  occupy  land,  of  which  he 
was  seised  in  fee,  for  twenty  years  previously 
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to  J.*8  death  in  1831 ;  W.  died  in  September, 
1838,  and  the  defendant,  who  was  his  son  and 
heir-at-law  of  J.,  occupied  till  1836.  On  eject- 
ment brought  by  the  devisees  of  W.,  it  was 
found  by  the  jury  that  the  possession  of  J.  was 
not  adverse  to  W. : — Held,  that  the  right  of 
action  in  the  devisees  was  not  barred  by  8  &  4 
Will.  4,  c.  27,  ss.  2  &  7,  but  was  saved  by  s.  15, 
being  brought  within  five  years  from  the  passing 
of  the  act.  Doe  d.  Burgess  v.  Thompsanf  1  N.  &  P. 
216  ;  5  A.  &  E.  632 ;  2  H.  &  W.  461 ;  6  L.  J., 
K,  B.  57. 

Btatnta  eontiniiM  to  mn  though  advene 
Ooonpant  booomoi  Tenant.] — See  Dixon  v.  Baty, 
ool.  165. 

Payment  by  Tenant  of  Annuity  duo  firom  Land- 
lord, whetiier  Payment  of  Eent.] — See  Doe  d. 
Newman  v.  OodsUl,  col.  168. 

Beparate  Potfeiiion  of  Coparoeneri  in  Tail 
under  Agreement  for  Partition  not  adTone  to 
Heir.]— See  Ihe  d.  Mllett  v.  Millett,  coL  166. 

PoMOiiion  under  Agreement  to  Pnrehaae  J — 
See  Boe  d.  Oounsell  v.  Caperton^  and  Boe  d.  MU- 
hum  V.  JSdgar,  col.  228. 

Under  supposed  Devise — ^Eeeeipt  of  Xents 
from  Leisee  sufficient,  though  allowed  to  taXL 
in  Arrear— Proof  of,  by  Affidavit.]— See  Scott 
V.  Nixon,  col.  241. 

Deviseo  who  enters  upon  the  Land  eannot  Mt 
up  Statute  against  Legacies  charged  on  It.]— 
See  Molony  v.  Molonyy  coL  234. 

As  against  Crown.] — See  Boe  d.  Williams  v. 
Boherts,  col.  248. 

Of  Waste,  as  against  Commoner.] — See  Hawke 
V.  Bacon,  col.  301. 

Of  Waste,  as  against  Lord.] — See  Hodgson  v. 
Sooper,  coL  301. 

As  against  Church.]— See  Runcorn  v.  Boe  d. 
Cooper,  col.  305  ;  and  lloe  d.  Pellatt  v.  Ferrars, 
ool.  304. 

Discovery  in  Aid  of  Qectment— Abatement  of 
^ectment — After  Twenty  Years*  adverse  Pos- 
session, Bevivor  of  Bill  of  Discovery  disallowed.] 
^-See  Bampton  v.  BirchaU,  coL  332. 


4.  Discontinuance  op. 

What  amounts  to.] — ^Acts  of  user  committed 
upon  land  which  do  not  interfere,  and  are  con- 
sistent with  the  purpose  to  which  the  owner 
intends  to  devote  it,  do  not  amoiint  to  a  dispos- 
session of  the  owner,  and  are  not  evidence  of 
discontinuance  of  possession  by  him  within  the 
meaning  of  3  &  4  WilL  4,  c,  27,  s.  3.  Leigh  v. 
Jach,  49  L.  J.,  Ex.  220  ;  6  Ex.  D.  264  ;  42  L.  T. 
463  ;  28  W.  B.  462  ;  44  J.  P.  488— C.  A. 

By  original  Owner  of  Ditoh.]  —  Where  the 
boundary  between  the  premises  6i  two  adjoining 
landowners  is  marked  by  a  hedge  and  a  ditch, 
semble,  the  presumption  that  the  latter  belongs 
to  the  owner  of  the  former  applies  only  to  a 
ditch  which  is  known  to  be  artificial,  and  not  to 
one  which  is  or  may  be  a  natural  watercourse. 


Where  on  the  evidence  the  ditch  was  shewn  to 
have  at  one  time  belonged  to  the  same  party  as 
the  hedge  : — Held,  nevertheless,  that  evidence 
that  the  other  party  had  laid  out  as  part  of  his 
garden  the  land  covering  the  site  ot  the  ditch, 
and  had  enjoyed  it  as  such  for  more  than  twelve 
years,  while  the  original  owner  had  not,  unequi- 
vocally as  of  right,  done  any  act  except  emptying 
his  sewage  into  a  drain  which  ran  along  the  old 
ditch,  was  sufficient  to  establish  a  dispossession 
of  the  original  owner,  and  the  acquisition  by  the 
other  party  of  a  title  under  the  Statute  of  Limi- 
tations, t/cigh  V.  Jack  (6  Ex.  D.  264)  distin- 
guished. Marshall  v.  Taylor,  64  L.  J.,  Ch.  416  ; 
[1895]  1  Ch.  641 ;  12  B.  310 ;  72  L.  T.  670— 
C.  A. 

By  l^lother  taking  Potsossion,  though  without 
Owner's  Knowledge.]  —  Under  the  Statute  of 
Limitations  (3  &  4  Will  4,  c.  27),  the  right  to 
land  is  extinguished,  in  the  absence  of  fraud, 
after  a  discontinuanoe  of  possession  for  the  period 
enacted  in  the  statute,  although  the  owner  so 
disoontinuingipossession  was  unaware  that  adverse 
possession  had  been  taken.  If  A.  has  occupied  a 
ceUar  under  the  ground  of  B.  for  sixty  years,  this 
is,  in  the  absence  of  fraud,  a  discontinuance  of 
possession  on  the  part  of  B.  within  the  meaning 
of  the  statute,  though  B.  was  ignorant  of  such 
occupation.  Rains  v.  Buxton,  49  L.  J.,  Ch.  473  ; 
14  Ch.  D.  637  ;  43  L.  T.  88  ;  28  W.  B.  954. 

Posseiiion  of  Surfaoe  no  Evidence  of  Property 
in  Kinerals.]— See  Rich  d.  Oullen  t.  Johnson^ 
coL  256. 

^  By  Intruder  before  Title  acquired.]  —  The 
Statute  of  Limitations  (3  &  4  WilL  4,  c.  27)  does 
not  continue  to  run  against  the  rightful  owner  of 
land  after  an  intruder  has  relinquished  possession 
without  acquiring  title  under  the  act.  Possession 
so  abandoned  leaves  the  rightful  owner  in  the 
same  position  in  aU  respects  as  he  was  before  the 
intrusion  took  place.  The  act  applies  not  to 
want  of  possession  by  the  plaintiff,  but  to  cases 
where  he  has  been  out  of,  and  another  in,  pos- 
session for  the  prescribed  time.  Trustees  and 
Agency  Co,  v.  Short,  68  L.  J.,  P.  C.  4  ;  13  App. 
Cas.  793  ;  69  L.  T.  677 ;  37  W.  B.  433  ;  63  J.  P. 
132— P.  C. 

Bailway— Doreliot  line— User  by  Publio.] — 
A  railway  company  constructed  under  their 
statutory  powers  a  railway  through  certain 
quays,  and  one  of  the  clauses  of  their  act  pro- 
vided that  the  line  should  be  so  constructed  as 
not  to  unnecessarily  interfere  or  inconvenience 
the  general  traffic  on  the  quays  or  the  roads 
leading  therefrom  and  thereto.  After  1876  the 
railway  company  never  made  any  use  of  this 
line.  There  was  evidence  that  the  public,  in- 
cluding the  occupiers  of  the  quays,  <  passed  over 
the  line  as  they  wished,  and  a  tenant  of  the  owner 
of  the  lands  compulsorily  taken  for  the  construc- 
tion of  the  line  was  in  the  habit  of  carting  coal 
and  salt,  in  which  he  dealt,  over  the  railway : — 
Held,  that  no  title  had  been  acquired  under  the 
Statute  of  Limitations  by  the  original  owner  or 
the  occupiers  of  the  quays.  Buffy's  Estate,  In 
re,  [1897]  1  Ir.  B.  307.    Affirmed  in  C.  A. 

Yearly  Tenant  pa]ring  Bant  to  supposed  Agent 
— Subsequent  Batifioation  by  Owner— Owner 
not  diiposseosed.] — See  MoAuliffe  v.  Fitzsimons, 
coL  260. 
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IMfloontiniianea  of  Baeeipt  of  Foe  Farm  Bent, 
WliAt  UBOunte  to.] — See  Adnam  y.  Sandwich, 
COL277. 

IV.  ENTBT. 
1.  BiaHT  OF. 

Statnto  doei  not  oommenee  to  mn  againet 
Bemainderman  till  Death  of  Tenant  for  Life, 
notwithitanding  Forfeiture.] — An  estate  was 
settled  on  a  tenant  for  life  and  remainderman  in 
tail,  with  a  name  and  arms  clause  that  in  case 
any  person  should  fail  to  comply  with  it  for 
twelve  calendar  months  after  becoming  entitled 
in  possession  the  estate  should  go  over  as  if  he 
were  dead.  C.  (entered  into  possession  as  tenant 
in  tail,  and  did  not  comply  with  the  condition ; 
he  remained  in  possession  for  more  than  twenty 
years  after  he  had  forfeited  the  estate: — Held, 
that  he  did  not  acquire  a  title  by  adyerse  pos- 
seasion,  but  that  under  3  &  4  WilL  4,  c.  27,  s.  4, 
the  right  of  the  remaindermen  to  enter  com- 
menced on  his  death.  Astley  v.  JSr^a;  (Earl), 
43  L.  J.,  Ch.  817  ;  L.  R.  18  Eq.  290  ;  30  L.  T.  485. 

At  the  death  of  the  tenant  for  life  the  next 
remainderman  was  in  India  and  was  ignorant  of 
the  clause  until  after  the  twelve  months  expired : 
— ^Held,  that  his  ignorance  did  not  prevent  the 
forfeiture  operating  on  his  interest.    lb. 

The  3  &  4  WiU.  4,  c.  27,  s.  4,  extends  to  for- 
feitures which  operate  to  accelerate  an  estate 
under  a  conditional  limitation  as  well  as  to  for- 
feitures, of  which  the  heir-at-law  only  can  take 
advantage.    Jb, 

Devise  over  in  either  of  Two  Brenti — Time 
rani  from  Happening  of  Fint  ] — ^A  father  devised 
lands  to  his  son  A. ;  and,  in  case  his  son  either 
married  or  took  up  with  a  Roman  Catholic,  or  in 
case  he  died  without  a  lawful  heir,  then  he 
directed  that  all  he  had  devised  to  A.  should  go 
to  his,  the  testator's,  son  B.  Both  events  happened : 
— ^A.  took  up  with  a  Roman  Catholic  after  the 
testator's  d<^th,  and  died  without  a  lawful  heir. 
A  few  months  after  the  happening  of  the  second 
event,  but  more  than  twenty  years  after  the 
happening  of  the  first  event,  B.  brought  an  eject- 
ment against  the  devisee  of  A. : — Held,  that  3  A 
4  Will.  4,  G.  27,  s.  20,  deprived  B.  of  the  benefit 
of  the  new  right  of  action  which  accrued  on  the 
happening  of  the  second  event;  and  that  as 
more  than  twenty  years  had  elapsed  from  the 
happening  of  the  first  event,  when  B.  was  bound 
to  have  asserted  his  tiUe,  he  could  not  maintain 
the  ejectment.  Clarke  v.  Clarke,  Ir.  B.  2  C.  L. 
395. 

Tenant  at  WiU  in  Possesiion  under  Agree- 
ment for  Lease— Vo  effeotlTe  Bight  of  Ent^  by 
Owner  till  End  of  Agreed  Term.] — See  Warren 
V.  Murray,  coL  154. 

Eo  Bight  of  Entry  on  Determination  of 
Tenaaoy  at  Will  by  Grant  of  Lease  to  Another.] 
— See  Hogan  v.  Hand,  col.  162. 

Bene  during  Tenanoy  at  WilL] — See  Tunur 
V.  Doe  d.  Bennett,  col.  162. 

Bight  of  Entry  at  End  of  First  Year  of 
Tenaney  at  WilL]— See  Dayy.  Day,  ooL  163. 

Grant  in  Fee  by  Tenant  for  Life— Bight  of 
Entry  of  Issue  in  Tail,  When  aoeming.] — See 
DoedL  Daniel  v.  Woodroffe,  ooL  172. 


Bight  of  Entry  of  Heir  of  Lessee  fbr  LItos, 
who  is  also  Heir  of  Beversioner,  barred  by 
Advene  Possession— Ho  new  Bight  on  Determi- 
nation of  Lease.] — See  Doe  d.  Hall  v.  MouUdale, 
coL  179. 

Infant  negleoting  to  Enter  within  SbL  Yean 
after  of  Age.] — See  LoeJtey  v.  Loekey,  coL  245. 

Heir   beyond   Seas   when  Bight  of  Entry 
aeomed.] — See  Hogan  v.  Hand,  coL  246. 

Grant  of  Lease  of  Hinerali  to  Lessee  of  8nr- 
Dmo — Hot  a  men  Interesse  Termini,  though 
Mines  not  worked.] — See  Keyie  v.  Pwoell,  col. 
254. 

On  Death  of  Cestui  que  Trust  in  Poisoision, 
Seisin  of  Trustee  enures  instantaneously  for 
benefit  of  Person  next  entitled  under  Trust] — 
See  Parker  v.  Carter,  coL  251. 

Bight  of  Entry  of  Lord  of  Xaaor  barred  by 
Statute.] — See  Lidiard  and  Broadley,  In  re, 
col.  800. 


After  Idoenee  to  iaolose  Waste,] — See 


Hodgson  v.  Hooper,  ooL  301. 


For  ForfBitnn.]  —  See  WhUton  ▼.  Pea- 


ooek,  col.  300. 

Exeeption  of  Conoealed  Fraud  applies  to 
Legal,  as  well  as  Equitable,  Bight.] — See  Vane 
V.  Vane,  coL  309. 

Beply  of  Statute  to  Defenoe  of  Bight  of  Entry 
in  Action  of  Trespass.]  —  See  Jones  t.  Jones, 
ooL  332. 

2.  Effeot  of. 

DyZJt^ Will. 4, e. 27,  ss,  10, 11, nomereentry  on 
land,  or  eontianuU  claim  on  or  near  it,  is  to  have 
the  effect  of  possession  so  as  to  preserve  any  right. 

Of  no  Effoot,  after  Statute  has  run.} —  The 
effect  of  the  3  &  4  WilL  4,  c.  27,  ss.  2—4,  as  to 

land,  is,  that  after  twenty  years'  possession 
adverse  to  a  title,  it  is  extinguished,  so  that  it 
cannot  be  revived  or  revested  by  a  re-entry  after 
that  period,  upon  the  doctrine  of  remitter, 
because  such  an  application  of  that  doctrine 
requires  that  the  former  title  should  be  in  exist- 
ence at  the  time  of  the  re-entry ;  and  the  express 
provision  in  the  statute,  that  no  person  shall  be 
deemed  in  possession  of  lands  merely  by  reason 
of  an  entry  thereon,  applies  to  cases  of  such 
re-entry.  Drassingtcn  v.  LUwellyn,  27  L.  J., 
Ex.  297.   8.  C,  at  nisi  prius,  1  F.  &  F.  27. 

One  whose  title  to  real  estate  is  barred  by 
(3  &  4  WilL  4,  c.  27)  the  Statute  of  Limitations, 
if  he  subsequently  makes  an  entry,  is  not  thereby 
remitted  to  his  former  title.  Bryan  v.  Covodal, 
21 W.  B.  693. 

When  Entry,  without  Continuanoe  in  Posses- 
sion, itayi  the  Statute.]— If  there  is  an  adverse 
possession  of  land,  that  adverse  possession  will  be 
interrupted  (so  as  to  cause  the  statute  to  cease 
to  run  as  against  the  true  owner)  by  the  true 
owner  entering  upon  the  land,  asserting  his 
rights,  and  entirely  removing  that  which  con- 
stituted the  possession  of  the  tortious  pos- 
sessor. And  as  a  matter  of  law  it  is  unnecessary 
I  for  the  true  owner  to  go  on  and  shew  that  he 
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continued  in  possession.  Worssam  v.  Vanden- 
hrande,  17  W.  B.  53. 

Lioloinre  of  Waste — Kerely  Formal  Bntrj  by 
Lord.] — ^A.,  more  than  twenty  years  ago,  without 
the  permission  of  the  lord,  inclosed  a  small  por- 
tion of  the  waste  of  a  manor,  on  which  he  built 
himself  a  hut.  In  1 835,  the  encroachment  having 
been  presented  at  the  lord's  court,  the  then  lord 
of  the  manor,  accompanied  by  his  steward,  went 
to  the  premises,  A.'8  family  being  there,  and, 
stating  that  he  took  possession,  directed  that  a 
stone  should  be  taken  out  of  the  wall  of  the  hut 
and  that  a  portion  of  the  fence  should  be  removed. 
All  this  was  done  in  the  absence  of  A.  The  lord 
and  his  steward  then  retired,  and  nothing  more 
was  done  : — Held,  that  the  acts  so  done  by  the 
lord  did  not  amount  to  a  dispossession  of  A.,  and 
a  resumption  of  possession  by  the  lord,  so  as  to 
entitle  the  latter  to  maintain  ejectment  within 
twenty  years  from  that  time.  Doe  d.  Baker  v. 
Combes,  9  C.  B.  714  ;  19  L.  J.,  C.  P.  306. 

^eetmeat  Proeoodingi — ^Actual  Entry, 

What  amounts  to.]— In  1830  A.  inclosed  about 
six  acres  of  waste  land,  and  built  a  cottage 
thereon,  and  was  allowed  to  remain  in  possession, 
without  any  acknowledgment  or  payment  of 
rent,  till  1845,  when  the  steward  of  the  owner 
of  the  fee  served  him  with  a  declaration  and 
notice  in  ejectment ;  whereupon  A.  consented  to 
give  up  four  acres  of  the  land,  on  his  being 
allowed  to  continue  in  possession  of  the  cottage 
and  the  other  two  acres  until  his  death.  A.  died 
in  1861 : — Held,  that  that  which  took  place  in 
1845  amoiinted  to  an  actual  entry,  and  operated 
as  a  determination  of  the  original  tenancy  at 
will,  and  the  creation  of  a  new  tenancy ;  and 
consequently  that  the  period  of  limitation  pre- 
scribed by  3  &  4  WUL  4,  c.  27,  was  to  be  reckoned 
from  that  time.  Locke  v.  Matthewe,  13  C.  B. 
(N.S.)  763 ;  32  L.  J.,  C.  P.  98  ;  9  Jur.  (N.S.)  874  ; 
7  L,  T.  824  ;  11  W.  B.  343. 

l^eetment  Proceedings,  not  pursued,  of  no 
Effect] — ^An  ejectment  and  confession  of  lease, 
entry,  and  ouster,  without  further  proceeding,  is 
not  such  an  actual  entry  as  will  be  sufficient  to 
avoid  a  line  or  statute  of  limitation.  Sterling 
V.  PeiUififfton,  9  Mod.  248. 

Besnming  Possession  after  Entry  by  Owner.] 
—Before  the  passing  of  3  &  4  Will.  4,  c.  27,  A. 
was  let  into  possession  of  land  as  tenant  at  will 
to  B.  He  never  paid  rent  after  that  statute 
passed,  and  before  twenty-one  yeais  B.  entered 
and  turned  A.  out.  A.  immediately  afterwards 
resumed  possession,  but  no  fresh  tenancy  at  will 
commenced,  and  he  paid  no  rent : — Held,  that  B. 
might  enter  at  any  time  before  the  lapse  of 
twenty  years  from  such  resumption  of  possession 
by  A.,  though  after  the  lapse  of  twenty-one  years 
from  the  first  letting  him  into  possession,  and 
was  not  barred  by  ss.  2,  7  and  10.  Eandall  v. 
Ste^eens,  2  El.  &  Bl.  641  ;  1  G.  L.  B.  642 ;  23 
L.  J.,  Q.  B.  68 ;  18  Jur.  128. 

Entry  presumed  to  be  on  behalf  of  Infisnts.] 
— In  1833  A.  died  intestate  as  to  his  real  estate, 
but  having  appointed  by  will,  never  proved,  his 
brother  B.  his  executor,  and  leaving  two  infant 
daughters  his  heirs  in  coparcenary.  In  1834 
one  of  the  daughters,  wmie  an  infant,  died, 
whereupon  her  moiety  of  her  father*s  real  estate 
descended  upon  her  surviving  sister,  who  married 
during  infancy,  and  was  still  under  the  disability 


of  coverture.  Upon  the  death  of  A.,  B.  entered 
into  possession  of  the  whole  of  A.'s  real  estate, 
and  received  the  rents  from  that  period  up  to  his 
death  in  1858.  B.  during  his  possession  paid  the 
interest  on  a  mortgage  created  by  A.  Consider- 
able sums  had  also  been  laid  out  in  improve- 
ments by  B.  Upon  B.*s  death  his  widow 
continued  in  possession  of  A.*b  real  estate,  and 
she  paid  off  and  took  a  transfer  to  herself  of  the 
mortgage.  In  1860  a  bill  was  filed  by  the  sur- 
viving daughter  of  A.  and  her  husband  against 
B.'s  widow  and  administratrix  and  his  infant  heir 
for  an  account  of  the  rents  of  A.'s  real  estate  from 
his  death  in  1833.  B.'s  infant  son,  by  his  answer, 
claimed  the  benefit  of  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  27)  as  to  the  whole  of  A.*8  real 
estate,  but  at  the  bar  the  right  of  the  female  to 
the  moiety  of  the  lands  which  descended  upon 
her  from  her  father  was  admitted  : — Held,  that 
the  entry  of  B.,  who  was  named  as  the  executor 
in  A.'8  will,  and  was  the  uncle  of  his  infant 
daughters,  could  not  be  considered  as  that  of  a 
stranger,  and  an  account  was  directed  of  the 
rents  of  A.*s  real  estate  received  by  B.  as  bailiff 
from  A.'s  death  up  to  his  death  in  1858,  and  by 
B.'s  widow,  as  mortgagee  in  possession  since  the 
death  of  B. ;  and  an  inquiry  was  also  directed  as 
to  the  sums  laid  out  in  improvements  by  B. 
Pelley  y.  Baeeomhe,  33  L.  J.,  Ch.  100 ;  9  Jur. 
(»r,B.)  1120 ;  11  W.  B.  706.  Affirmed,  34  L.  J., 
Ch.  283  ;   11  Jur.  (N.S.)  52 ;  13  W.  B.  306. 

In  1832  the  plaintiff,  then  an  infant,  became 
entitled  to  real  estate  in  fee,  and  his  father 
entered  into  possession.  In  1836  he  attained  his 
majority.  In  1852  the  father  died,  having  con- 
tinued in  possession  of  the  property  down  to  the 
time  of  his  death.  In  1854  he  filed  a  biU  in 
equity  against  the  devisees  of  his  father,  for  an 
account  of  the  rents  and  profits : — Held,  that  the 
entry  of  the  father  in  1832  must  be  taken  to  have 
been  as  guardian  of  the  infant,  and  not  as  a 
trespasser,  and  the  Statute  of  Limitations,  there- 
fore, could  not  be  set  up.  Tlionuu  v.  TJiomas,  2  Kay 
&  J.  79 ;  26  L.  J.,  Ch.  169  ;  1  Jur.  (N.S.)  1160 ; 
4  W.  B.  135. 

Entry  will  not  be  construed  as  tortious  if  it 
can  be  construed  rightf  al.    lb. 

When  a  father  has  entered  upon  the  estates  of 
his  infant  children,  the  presumption  is  tiiat  he 
entered  as  their  guardian  and  bailiff.    lb, 

Semble,  entiy  by  a  stranger  might  not  have 
this  effect.    lb. 

If  the  father  retain  possession  after  the 
children  attain  twenty -one,  such  possession 
will  be  considered  to  be  continued  in  the 
character  in  which  he  entered,  so  that  an 
account  will  be  directed,  not  from  the  filing 
of  the  bill,  but  if  necessary  from  the  time  of 
entry.    lb. 

In  an  adverse  suit,  in  the  nature  of  an  eject- 
ment suit,  against  a  person  in  no  fiduciary  relation 
to  the  plaintiff,  this  account  is  only  directed  from 
the  time  of  filing  the  bill.    lb. 

Entry  of  Issue  in  Tail  EfliBCtive,  though 
claiming  as  Devisee  for  Lifo  —  Entry  by  one 
Coparcener  not  Operatiye  as  to  the  Other.] — 
See  Doe  d.  DaiAel  v.  Woodroffe,  coL  172. 

Entry  by  Kortgagee,Tlme  runs  against  Bemain- 
derman  firom.] — See  Harrison  v.  Hollins,  col.  212. 

Entry  as  Beversioner  under  Settlement  by 
Person  not  entitled.]— See  Cholmondeleyy.  Clin- 
ton,  col.  259. 
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V.  CHABGBS  ON  LAND. 


See  also  ante,  B,  II.  9,  ool.  206,  and  post,  B,  XI., 

coL  S22. 

See  97  &  9S  Vict.  c.  67,  s.  8,  JBy  e.  10,  the 
limit  of  time  fin*  rtcoveriruf  any  money  or  legacy 
charged  on  land  ie  to  apply,  notwUhitanding  an 
expreu  tnut. 

Bant-duurge  or  Anniiity.] — ^N.,  being  entitled 
ander  his  marriage  settlement  to  certain  lands, 
and  also  to  a  reversionary  interest  in  government 
stock  by  deed,  granted  to  B.,  for  valuable  con- 
sideration, an  annuity  for  N.*8  life  charged  on 
the  lands  and  stock,  covenanted  with  B.  to  pay 
the  annuity,  and  granted  the  lands  to  a  trustee 
to  secure  it.  In  1856  N.  became  entitled,  in 
possession,  to  the  stock,  and  the  trustees  of  the 
settlement  transferred  it  into  court,  under  the 
Trustee  Belief  Act,  to  the  credit  of  the  trusts 
of  the  settlement.  The  annuity  was  paid  until 
1867.  In  1879  N.  died ;  in  1885,  on  the  distribu- 
tion of  the  fund,  a  claim  was  lodged  by  B.*s 
executors  for  the  arrears  of  the  annuity  accrued 
between  1867  and  1879  :-— Held,  that  the  claim 
was  barred  by  the  Statutes  of  Limitations 
^3  &  4  WiU.  4,  a  27,  and  37  &  38  Vict  c.  57). 
Avg&n^e  TrutU,  In  re,  19  L.  B.,  Ir.  140. 

By  an  indenture  executed  in  1833,  real  estate 
was  conveyed  to  trustees  and  their  heirs  upon 
trust  as  to  one  moiety  that  immediately  after 
the  death  of  M.  C.  they  should  out  of  the  moiety 
and  the  rents  and  profits  thereof  pay  unto  J.  M., 
and  to  his  heirs  and  assigns,  or  permit  him  or 
them  to  receive  it,  an  annuity  of  82.  half-yearly. 
M.  C.  di^  in  1857.  No  payment  was  ever  made 
in  respect  of  the  annuity,  and  the  annuitant  first 
nuule  a  claim  in  1884.  The  chief  clerk  had 
certified  that  he  was  entitled  to  a  perpetual 
annuity.  On  summons  to  vaiy  the  certificate : 
^Held,  that  by  s.  1  of  the  act  87  &  38  Vict. 
c  57,  no  proceedings  to  recover  any  **rent" 
(which,  inasmuch  as  by  s.  9  the  act  must  be 
construed  with  the  8  &  4  Will.  4,  c.  27,  meant 
by  Uie  interpretation  clause  of  that  act,  any 
annuity  charged  upon  land)  could  be  taken  after 
twelve  years  from  the  time  when  the  right  first 
accrued ;  therefore  if  there  had  not  b^n  any 
trust,  those  twelve  years  having  elapsed,  none 
of  the  past  instalments  of  the  annuity  could  be 
recovered,  and  that  the  effect  of  s.  10  of  the 
87  &  88  Vict.  c.  57,  was  that  no  payment  of  the 
annuity  which  became  due  before  the  applica- 
tion was  made  was  recoverable,  the  remedy  being 
only  the  same  as  if  there  had  not  been  any  trust. 
Hughee  v.  Colee,  53  L.  J.,  Ch.  1047 ;  27  Ch.  D. 
231 ;  61  L.  T.  226  ;  33  W.  B.  27. 

An  annuity  given  by  will  and  charged  on  all 
the  testator's  real  and  personal  estate  is  within 
37  &  38  Vict.  o.  67,  s.  8,  and  is  barred  by  non- 
payment of  the  gales  for  twelve  years.  Dower 
T.  Dower,  16  L.  B.,  Ir.  264. 

A  rent-charge  is  a  *'rent*'  within  the  Beal 
Property  Limitation  Act,  1833,  and  the  owner 
thereof  is  barred  from  the  remedy  of  distress 
after  the  right  to  recover  the  rent-charge  has 
become  extinguished  by  nonpayment  during 
the  period  limited  by  the  statute.  And  the 
ptatQte  is  not  prevented  from  running  by  the 
fact  that  the  land  subject  to  the  rent-charge  is 
in  the  possession  of  a  statutory  corporation. 
Jones  V.  WUhere,  74  L.  T.  672— C.  A. 

An  action  upon  a  covenant  in  an  indenture 
granting  an  annuity  or  a  rent-charge  issuing  out 


of  land  may  be  brought  within  the  period  of 
twenty  years  limited  by  3  &  4  Will  4,  o.  42, 
s.  3,  and  is  not  barred  by  3  &  4  Will.  4,  c.  27, 
s.  42,  which  limits  the  recovery  of  arrears  of  rent 
within  six  years.  Strachan  v.  Thonuu,  4  P.  & 
D.  229 ;  12  A.  &  £.  536 ;  9  L.  J.,  Q.  B.  399 ;  4 
Jur.  1183. 

The  3  &  4  Will.  4,  c.  27,  s.  42,  Hmiting  the 
period  within  which  an  action  may  be  brought 
"  to  recover  any  land  or  rent "  does  not  apply  to 
an  action  on  a  covenant  to  pay  a  rent  changed 
on  land.  Manning  v.  PJielpe,  10  Ex.  59;  24 
L.  J.,  Ex.  62. 

Three  annuities,  charged  upon  an  estate,  were 
granted  in  1814.  No  payment  had  been  made  in 
respect  of  them  since  March,  1815.  In  January, 
1855,  a  bill  was  filed  for  an  account  of  the  rents 
and  profits  of  the  estate,  and  pavment  of  the 
arrears  of  the  annuities  : — Held,  that  the  3  &  4 
WiU.  4,  c.  27,  s.  42,  did  not  operate  as  a  bar. 
Knight  v.  Bowyer,  26  L.  J.,  Ch.  769 ;  3  Jur.  (N.S.) 
968.  Affirmed,  27  L.  J.,  Ch.  520  ;  4  Jur.  (N.S.) 
569  ;  6  W.  B.  565— L.  JJ. 

ArreaiB  of  an  annuity  charged  on  a  reversionary 
interest  in  land  are  recoverable  more  than  six 
years  after  the  same  became  payable,  the  3  It  4 
WilL  4,  c  27,  s.  42,  having  no  application  so  long 
as  the  interest  is  reversionaiy.  Wheeler  v. 
HoweU,  3  Kay  &  J.  198. 

But  an  annuity  bequeathed  out  of  personalty  is 
not  vnthin  the  3  &  4  Will.  4,  c.  27,  s.  42.  Aeh- 
weWe  WUl,  In  re,  1  Johns.  112. 

Account  of  arrears  of  an  annuity  decreed 
against  a  purchaser  with  notice,  the  length  of 
time  not  being  sufficient  to  raise  a  presumption 
of  satisfaction.     Wynn  v.  Williams,  5  Ves.  130. 

A.  grants  an  annuity  to  a  trustee  for  B.  for  his 
life,  and  in  the  conveyance  enters  into  a  personal 
covenant  with  B.  for  payment  of  same ;  A.  sub- 
sequently sells  subject  to  said  annuity : — Held, 
on  a  bill  filed  by  B.  against  the  purchasers  to 
raise  the  arrears  thereof  (A.  or  his  personal 
representative  not  being  a  party  to  the  cause), 
that  though  there  was  an  obligation  imposed  on 
the  purchaser  to  indemnify  A.,  yet  that  the  court 
would  not  thus  indirectly  enforce  this  obligation, 
and  thereby  in  effect  evade  the  operation  of  the 
Statute  of  Limitations,  and  accordingly  the 
account  was  limited  to  a  period  of  six  yeais 
prior  to  the  filing  of  the  bill.  Harrisson  v. 
Duignan,  2  Dr.  &  War.  295 ;  1  Con.  &  L.  376 ; 
4  Ir.  Eq.  B.  562. 

After  the  sale  by  the  court  of  lands,  upon 
which  an  annuity  was  charged,  part  of  the 
purchase-money  was  retained,  and  tne  dividends 
thereof  were  applied  in  part  payment  of  the 
annuity  which  they  were  insufficient  to  discharge 
in  full : — Held,  that  the  annuitant  was  entitled 
at  any  time  tq  resort  to  the  corpus  to  pay  the 
portion  of  the  annuity  remaining  unpaid,  and 
that  the  Statute  of  Limitations  did  not  apply. 
BeUon's  EeUUe,  In  re,  [1894]  1  Ir.  B.  537. 


Charged  on  Estate  in  Jamaica.]  —  See 


Pitt  V.  Daore,  coL  152. 

Annuity  under  a  Will.] — ^An  annuitant  claim- 
ing under  a  will,  who  has  never  received  the 
annuity,  is  barred  from  his  remedy  of  distress  or 
action  by  3  &  4  Will.  4,  c.  27,  when  more  than 
twenty  years  have  elapsed  since  the  right  to  the 
annuity  firat  accrued  to  him.  Janies  v.  Salter, 
4  Scott,  168  ;  3  Bing.  (N.C)  544  ;  5  D.  P.  C.  496  ; 
3  Hodges,  70 ;   6  L.  J.,  C.  P.  171  j  1  Jur.  135. 
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Tmit  to  Pay  Anniiitief  out  of  Bants,  or 
Proooods  of  Sale,  of  Beal  Estate.] — A  testator, 
who  died  in  1795,  devised  his  real  estates  to 
trustees,  in  trust  to  sell,  and  ont  of  the  interest 
of  the  proceeds,  and  ont  of  the  rents  of  the 
estates  till  they  should  be  sold,  to  pay  certain 
annuities.  No  payments  had  been  made  in 
respect  of  any  of  the  annuities  for  more  than 
twenty  years  before  the  bill  was  filed  ;  but  the 
trustees  entered  into  possession  of  the  estates  on 
the  testator*s  death,  and  the  surviving  trustee 
continued  in  possession  until  about  eleven  years 
prior  to  the  filing  of  the  bill : — Held,  that  the 

Elaintiff s  right  to  the  annuities  was  not  barred 
y  the  Statute  of  Limitations.     Ward  v.  Areh^ 
12  Sim.  472. 


of  the  Estate  eharged  taken  by 
Seeond  Annuitant — ^Fint  Annuitant  barred  by 
Length  of  Time.] — By  an  indenture  dated  in 
April,  1810,  an  annuity  was  granted  to  S.  charged 
upon  real  estate,  and  by  an  indenture  dated  in 
April,  1820,  the  same  property  was  charged  by  the 
same  parties  with  an  annuity  payable  to^A. 
This  annuity  was  void  for  want  of  a  proper 
memorial,  but  until  the  filing  of  the  bill  it  had 
been  always  treated  as  a  valid  annuity,  and  in 
September,  1821,  A.,  under  a  proviso  in  hie 
annuity  deed,  entered  into  possession  and  receipt 
of  the  rents  and  profits  of  the  estate,  and  remained 
in  undisturbed  possession  of  them  till  his  death 
in  1829,  when  nis  personal  representative  took 
possession.  In  1835  S.  died,  and  in  November, 
1839,  his  personal  representative  filed  a  bill  to  set 
aside  A.'s  annuity,  and  to  establish  his  own.  The 
bill  alleged  that  S.  had  received  payment  of  his 
annuity  down  to  October,  1820,  and  that  A.  had 
obtained  possession  of  the  premises  under  mis- 
representation. These  allegations,  however,  were 
not  proved  against  A.,  nor  was  it  proved  that  he 
ever  had  notice  of  S.'s  title,  but  the  allegation  of 
payment  was  admitted  by  the  grantors  of  the 
annuity,  who  were  co-defendants  with  A.  in  the 
suit.  Under  these  circumstances,  and  consider- 
ing that  S.  had  never  been  in  possession  of  the 
property : — Held,  that  the  bill  must  be  dis- 
missed with  costs  as  against  A.  on  the  ground 
of  length  of  time.  Searls  v.  OoUf  1  Y.  &  GoU. 
C.  C.  36. 

Quaere,  whether  where  an  annuitant,  who  has 
never  been  in  possession,  claims  to  enforce  his 
security^  the  twenty  years  against  him  should  not, 
under  the  8  &  4  WilL  4,  c.  27,  begin  to  run  from 
the  date  of  the  annuity  deed,  and  not  from  the 
date  of  the  last  payment.  In  this  case  the  deed 
was  thirty  years  old,  and  no  payment  was  proved 
at  all,  nor  any  alleged  for  the  last  fifteen  years, 
and  the  court  dismissed  the  claim  on  the  joint 
effect  of  laches  and  the  statute.    2  b. 

Time    runs    against  Annuities,  where    no 

Trust.] — Where,  in  execution  of  a  power,  cestui 
que  trust  appoints  trustees  to  convey  to  use  of 
A.,  and  charges  estate  with  annuities,  it  is  a  con- 
veyance of  the  legal  estate  to  A.,  and  not  a  trust, 
so  that  length  of  time  will  run  against  annuities, 
if  not  demanded.  Weston  v.  Bowet^  9  Mod. 
309. 

Periodical  Sums  eharged  on  Land — ^Tithes.] — 
The  statute  and  decree  of  37  Hen.  8,  c.  12,  pro- 
vided that  the  inhabitants  of  the  city  of  London 
for  the  time  being  should  yearly  for  ever  pay 
their  tithes  in  respect  of  their  houses  after  certain 
rates  : — Held,  that  these  payments  imposed  were 


"annuities  or  periodical  sums  of  money  charged 
upon  land  "  within  the  meaning  of  the  Statute  of 
Limitations  (3  &  4  WiU.  4,  c.  27,  s.  1),  and  that 
that  statute  (as  amended  by  37  &  38  Vict.  c.  57) 
afforded  a  defence  to  the  action.  Payne  v. 
EtdaUe,  58  L.  J.,  Gh.  299  ;  13  App.  Gas.  613  ;  59 
L.  T.  568  ;  37  W.  R.  273  ;  53  J.  P.  100— H.  L. 
(E.) 

Tithe    Bent  -  Charge  —  **  Composition  "  — 

**Bent."] — ^A  tithe  rent-charge  under  the  Irish 
Tithe  Gommutation  Act(l  &,  2  Vict.  c.  109)  is 
not  a  **  composition  "  within  s.  1  of  the  Statute 
of  Limitations  (3  &  4  Will.  4,  c,  27),  but  a  "  rent " 
within  s.  2  of  the  statute,  and  therefore,  where 
a  tithe-rent  charge  was  transferred  by  act  of 
parliament  from  a  spiritual  corporation  sole  to  a 
lay  corporation  : — Held,  that  at  the  time  of  the 
transfer  the  period  of  limitation  against  the 
transferees  should  be  reckoned  from  the  time 
when  the  right  to  enter,  distrain  or  bring  an 
action  first  accrued  to  the  former  spiritual  cor- 
poration sole  through  whom  they  claimed.  Irish 
Land  Cbmmissum  v.  Grants  10  App.  Gas.  14  ;  52 
L.  T.  228  ;  33  W.  R.  357— H.  L.  (Ir.) 


Deoree  for  Arrears  stays  statute.] — ^A 


civil  bill  decree  for  arrears  of  tithe  rent-charge, 
obtained  within  twelve  years  before  action, 
though  unsatisfied,  saves  the  tithe  rent-charge 
from  being  barred  by  the  Statute  of  Limitations. 
IHsh  Land  CommUtion  v.  Junkin^  24  L.  R.,  Ir. 
40. 

Covenant  to  pay  Bent  or  Boyalty— Arrears.] 
— ^A  lease,  dated  in  1859,  of  mines  contained  a 
covenant  by  the  lessees  to  pay  a  rent  or  royalty 
in  respect  of  minerals  from  other  lands  carried 
by,  or  by  the  authority  of,  the  lessees  over  the 
surface  of  the  mining  ground.  In  1883  an  action 
on  the  covenant  was  brought  to  recover  royalties 
in  respect  of  minerals  so  carried  since  1866  : — 
Held,  that  the  act  37  &  38  Vict.  c.  57,  s.  8,  did 
not  apply ;  but  that  on  the  ruling  in  Hunter  v. 
iVookolds  (1  Mac.  &  Got,  640),  the  plaintiff  was 
entitled  to  an  account  of  the  royalties  become 
payable  since  1866.  Ba/rXey  y.  Tennant,  53  L.  T. 
267. 

Copyhold  Quit-Bent — Bonpayment.] — ^A  quit- 
rent  payable  in  respect  of  a  copyhold  tenement 
is  liable  to  be  barred  under  the  Statutes  of  Limita- 
tion on  nonpayment  or  non-acknowledgment  for 
twelve  years.  HowUt  v.  Harrir^ton  (JSJart),  62 
L.  J.,  Ch.  571  ;  [1893]  2  Gh.  497 ;  3  R.  568  ;  68 
L.  T.  703 ;  41  W.  R.  664. 

A  defendant  in  replevin  avowed  the  taking  of 
the  goods  for  arrears  of  an  ancient  quit-rent 
issuing  out  of  a  tenement  held  of  him  as  lord  of 
a  manor  by  fealty  and  rent.  The  last  payment 
was  made  on  the  2oth  of  January,  1825,  for  rent 
due  on  the  4th  of  October,  1824.  The  distress 
was  made  on  the  13th  of  May,  1845  : — Held,  that 
by  the  operation  of  2  &  3  Will.  4,  c.  27,  ss.  2,  3, 
and  34,  the  rent  was  extinguished  by  the  lapse 
of  twenty  years  from  the  day  on  which  the  last 
payment  was  made,  and  that  the  limitation  need 
not  be  pleaded  specially,  but  was  available  under 
a  plea  of  non  tenuit.  He  Beauvoir  v.  Owen^  5  Bx« 
166 ;  19  L.  J.,  Ex.  177— Ex.  Gh. 


Bisoontinuanee  of  Beoeipt  of  Bent,  What 
Former  Owner  of  Land  oontinuing  to  pay  Fee- 
farm  Bent  instead  of  Purohaser.] — ^To  bring  a 
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person  rigfatfollj  entitled  to  a  rent  within  a.  3  of 
the  Statute  of  Limitations  (8  &  4  WiU.  4,  c.  27), 
BO  as  to  diyest  him  of  his  rights,  there  mnst  be  a 
disoontinoance  of  the  receipt  by  him,  either  by 
not  applying  for  payment,  or  omitting  to  enforce 
his  remedies  with  knowledge  that  the  payment 
has  not  been  made.  Adnam  v.  SandwicH  {Earl), 
46  L.  J.,  Q.  B.  612  ;  2  Q.  B.  D.  485. 

In  1812  lands,  subject  to  a  fee-farm  rent,  were 
sold  by  G.  to  E.,  and  subsequently  became  vested 
in  the  plaintiff.  From  1812  to  1872  0.  and  his 
successors  in  title  continued  regularly  to  pay  the 
fee-farm  rent,  notwithstanding  that  they  had 
ceased  to  hold  any  of  the  lands  out  of  which  the 
rent  issued.  During  this  time  neither  the  defen- 
dant nor  his  predecessors  had  any  notice  that 
C.  had  parted  with  his  interest  in  the  lands  by 
the  sale  in  1812.  In  1872  the  successors  of  C. 
declined  to  continue  payment  of  the  rent  in 
question,  and  the  defendant  in  1874  applied  to 
the  plaiutiff,  the  then  owner,  for  the  two  years* 
arrears.  The  plaintiff  declined  to  pay  the  rent, 
and  denied  her  liability  to  do  so.  Accordingly 
a  distress  was  levied,  whereupon  the  plaintiff 
replevied  and  brought  an  action,  alleging  that  the 
receipt  of  the  rent  having  been  discontinued  for 
more  than  twenty  years,  the  defendant's  title  to 
the  rent  was  barred  by  3  &  4  WiU.  4,  c.  27,  ss.  2, 
3: — Held,  that  the  defendant  was  entitled  to 
judgment,  on  the  ground  that  there  had  been  no 
discontinuance  of  the  receipt  of  the  rent  within 
the  meaning  of  the  statute.  Also,  because,  on 
the  above  facts,  the  fair  presumption  was  that 
the  continual  payment  had  been  made  by  G.  and 
his  successors  under  some  arrangement  entered 
into  at  the  time  of  the  purchase  by  E.  in  1812, 
to  which  the  latter  was  a  party,  and  by  which 
his  successors  were  bound.    Ih. 

Lands  subject  to  an  ancient  rent  were  sold  in 
1766,  and  the  purchaser  indemnified  against  it 
by  the  vendor,  who  held  other  lands  similarly 
charged,  and  whose  representatives  continued  to 
pay  it,  no  payment  being  made  by  the  owner 
of  the  sold  lands  since  1766 : — Held,  that  the 
receipt  of  the  rent  was  not  discontinued  as  to 
the  sold  lands,  and  the  Statute  of  Limitations 
did  not  begin  to  run.  Dublin  QArehbishop)  v. 
Trimledon  (Liyrd),  12  Ir.  Eq.  B.  251. 

PlM  of  VoBpayment  of  Beat-Char^o.] — ^To  a 
biU  filed  for  payment  of  a  rent-charge,  one  of  the 
defendants  pleaded  twenty-six  years'  possession, 
without  accounting  for  or  paying  over  to  the 
plaintiff  any  part  of  the  rents  and  profits.  Plea 
allowed,  but,  under  the  circumstances,  ordered 
to  stand  over  till  a  co-defendant  had  answered, 
pleaded,  or  demurred.  Saldmn  v.  Peavh^  1 
Y.  &  ColL  453. 

De^iio  in  Foe  of  Lands  oharged  to  Tenant  fbr 
Life  of  Charge.] — The  owner  of  lands  subject  to 
a  charge,  and  who  had  covenanted  to  pay  the 
charge,  devised  the  fee  simple  of  the  lands  to  the 
tenant  for  life  of  the  charge.  The  tenant  for 
Ute  entered  into  possession  of  the  lands  and 
continued  in  possession  for  more  than  twelve 
yeais  without  making  any  claim  upon  the  personal 
estate  of  the  testator : — Held,  that  the  claim  was 
barred  as  against  the  personal  estate.  Ertnland^ 
In  re,  Stewart  v.  England,  65  L.  J.,  Ch.  21  ; 

il895j  2  Ch.  820 ;  12  B.   539 ;  73  L.  T.  237 ; 
4  W.  B.  119— C.  A. 

Statute  doos  not  mn  while  Land  oharged  in 
PosMftion  of  Owner  of  Charge.]  —  In  1773  a 


tenant  for  life  paid  off  a  charge  of  25,000Z.  affect- 
ing the  settled  estates.  He  died  in  1837,  having 
in  the  meantime  taken  no  steps  for  keeping  the 
charge  aUve : — Held,  that  notwithstanding  more 
than  twenty  years  had  elapsed,  and  that  there  had 
been  no  part  payment  or  acknowledgment,  the 
charge  still  existed  in  favour  of  his  representa- 
tives, and  had  not  been  defeated  by  the  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27,  s.  40)  :— Held, 
also,  that  the  statute  cannot  be  applied  to  a  case 
where  there  is  no  assignable  person  liable  to 
pay  the  charge — no  person  who,  by  the  delay, 
could  be  induced  to  suppose  that  the  charge 
was  abandoned  or  merged,  and  where  the  rent, 
out  of  which  the  interest  of  the  charge  ought 
to  be  paid,  is  receivable  by  and  belongs  to  the 
same  person  who  is  entitled  to  the  interest. 
Eurrdl  Y.  Egremont  (Edrl),  7  Beav.  206;  13 
L.  J.,  Ch.  309  ;  8  Jur.  587. 

Honpaymeat  by  Tmitooi  of  Ineomo  of  Sum 
oharged — Rmnaindorman  not  barred.]— A  charge 
on  lands  was  vested  in  1 793  in  trustees  for  husband 
and  wife  for  life,  then  to  pay  the  principal  to  the 
children,  but  Uiere  was  no  power  to  trustees  to 
give  discharges.  Ko  payment  was  made  after 
1826,  and  the  surviving  parent  died  in  1845 : — 
Held,  that  the  charge  was  not  barred  by  the 
statute.    JPOarthy  ▼.  Daunt,  11  Ir.  Eq.  B.  29. 

Charge  in  Settlement— Whoa  Btatnto  bogini 
to  ran  against  XemaindoniuuL] — See  Carroll  v. 
Hargrave,  col.  177. 

Arrears  of  Litereot  on  Charge  paid  out  of 
Prodnoo  of  Sale  of  Estate — Statute  doos  not 
ran  against  Bomaindorman's  Bight  to  bo 
reoonpod  out  of  Assets  of  Tenant  for  Life  till 
Tenant  for  Life's  Death.] — In  1827  C.  became 
entitled  to  an  estate  as  tenant  for  life  in  posses- 
sion, with  remainder  to  his  first  and  other  sons, 
in  tail  male,  and  remained  in  possession  till 
November,  1867,  when  he  died  intestate  and  un- 
married. C.  during  the  whole  of  his  possession 
was  a  lunatic,  and  the  estate  was  managed  by  his 
committee.  The  rents  were  brought  into  court 
in  the  lunacy  matter,  and  invested,  and  the  accu- 
mulations of  them  formed  the  principal  part  of 
the  assets  of  C.,  which  had  since  his  death  been 
transferred  in  an  administration  suit,  in  which 
the  vice-chancellor  directed  that  a  certain  sum 
should  be  set  apart,  in  order  to  meet  the  demand 
of  the  plaintiff.  In  1836  a  portion  of  the  estates, 
of  which  C.  was  tenant  for  life,  was  sold  in  a 
cause,  to  pay  paramount  incumbrances  which 
affected  the  whole  estate.  The  incumbrances 
were  paid  out  of  the  proceeds  of  the  sale,  and  the 
payments  included  an  arrear  of  interest  which- 
had  accrued  during  the  possession  of  G.  In  that 
cause  the  inheritance  was  represented  by  the 
then  first  remainderman  in  tail  male  in  esse,  who 
was  the  eldest  brother  of  the  plaintiff,  and  who 
died  in  1846  without  issue  male.  Upon  the  death 
of  C.,  in  1867,  the  plaintiff  succeeded  to  the  estate 
as  tenant  in  tail  male,  and  in  1869  instituted  a 
suit  to  be  recouped  out  of  the  assets  of  G.  the  sum 
which  had  been  paid  out  of  the  proceeds  of  the 
sold  lands  on  foot  of  arrears  of  interest  which 
ought  to  have  been  paid  by  G.  out  of  the  rents  of 
his  life  estate : — Held,  that  the  claim  formed  a 
charge  or  lien  on  the  estate  of  the  tenant  for  life, 
and  might  be  enforced  as  such  against  his  assets, 
which  consisted  chiefly  of  the  surplus  rents  of  the 
life  estate  ;  and  that  such  a  claim  came  within 
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the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27, 
8. 40),  and  would  be  barred  by  the  lapse  of  twenty 
years  after  a  present  right  to  receive  the  money 
had  accrued  to  a  person  capable  of  giving  a  dis- 
charge for  it ;  but  that  a  present  right  to  receive 
the  principal  did  not  accrue  till  the  death  of  C, 
the  tenant  for  life,  and  that,  therefore,  the  claim 
was  not  barred  by  that  section.  Kirtoan  v. 
EBWHedy,  3  Ir.  B.  Eq.  472. 

Held,  also,  that  the  merely  lying  bv,  daring  a 
tenancy  for  life,  by  persons  who  could  not  until 
its  termination  have  received  the  money,  and  who, 
possibly,  might  not  ever  have  become  entitled  to 
the  possession  of  the  estate,  did  not  constitute 
laches,  and  that  there  was  not  any  evidence  of 
acquiescence.    Ih, 

Arrears  of  Interest  in  reipoot  of  SnniB 
charged  on  Land.]— See  B,  XL  post  (col.  322). 

Bight  to  distrain  on  any  Part  of  Estato 
eharged  kept  alive  by  Paymont  from  Oeenpior 
of  One  Part.] — ^Where  a  rent-charge  had  been 
received  from  the  occupier  of  one  part  of  t  e 
premises  charged  down  to  the  present  time,  and 
then,  for  the  first  time,  had  been  levied  by  distress 
on  the  occupier  of  another  part,  which  for  more 
than  twenty  years  had  been  in  a  separate  owner- 
ship, and  the  owner  or  occupier  of  which  had 
never  paid  the  rent  before: — Held,  that  the 
right  to  distrain  for  the  rent  on  that  portion  of 
the  premises  charged  was  not  barred  by  3  &  4 
WiU.  4,  c.  27.  Woodeoeh  v.  TiUerton,  12  W.  R. 
865. 

Charge  in  Son's  Will  of  Father's  Dobti  on 
Bon's  Bealty.] — A.,  who  had  a  life  interest  in 
certain  estates,  gave  a  bond  to  a  creditor,  and  a 
warrant  of  attorney  to  confess  judgment  for  its 
amount.  No  judgment  was  entered  up.  A.  died 
within  three  years  of  the  date  of  the  bond,  leaving 
no  assets,  real  or  personal.  B.,  his  son,  the  first 
tenant  in  tail  o{  the  estates,  entered  into  posses- 
sion, and  expressed,  in  letters  to  the  creaitor,  a 
wish  to  pay  his  father's  debts,  but  would  not 
give  any  security  for  them.  B.  made  a  will,  in 
which,  reciting  his  own  wish,  and  a  promise  in 
conformity  with  it,  made  by  him  to  his  father 
and  mother,  he  said,  *' And  in  case  I  should  not 
be  able  to  fulfil  my  intentions  during  my  lifetime, 
and  that  I  should  not  have  a  sufScient  fund  for 
that  purpose  arising  from  my  personal  estate,  I 
hereby  charge  all  my  just  debts,  and  also  all  the 
debts  of  my  late  father.  A.,  which  remain  unpaid 
at  the  time  of  my  decease,  upon  all  my  real 
estates  wheresoever."  He  then  directed  his 
trustees  to  stand  seised  of  all  his  estates, 
**  subject,  in  manner  aforesaid,  to  the  payment  of 
all  my  just  debts,  and  to  the  debts  of  my  father." 
B.  survived  his  father  many  years.  The  obligee 
of  the  bond  filed  a  charge  thereof  against  the 
trustees  under  the  son's  will : — Held,  that  the 
debts  of  the  father  which  were  not  barred  by  the 
statute  at  the  death  of  the  father  were  charges 
on  the  real  estates  of  the  son.  O^Omnor  v. 
Boilam,  5  H.  L.  Gas.  170. 

Debts  oharged  on  Testator's  Beal  and  Per- 
sonal Estate  —  Creditor  barred  as  against 
Bealty  Tvelve,  but  as  against  Personalty  Six, 
Years  after  Debt  inourred.] — See  Stephekty  In 
re,  Warburton  v.  Stephattfj  coL  26. 

Devise  in  Tmst  for  Sale  and  Payment  of 
Debts.] — See  RendeU  v.  Carpenter^  coL  96. 


Legaey  charged  on  Contingent  Bemainder  in 
Land — <*  Present  right  to  receive."] — ^Where  a 
legacy  is  charged  upon  a  contingent  remainder 
in  land  in  exoneration  of  the  personal  estate, 
and  the  charge  is  to  take  effect  after  the  death 
of  a  tenant  for  life,  the  "present  right  to 
receive"  accrues  to  the  legatee  at  the  death  of 
the  tenant  for  life,  and  not  on  the  happening  of 
the  contingency.  Otcen,  In  re^  63  L.  J.,  Gh.  749 ; 
£1894]  3  Gh.  220 ;  8  B.  566 ;  71  L.  T.  181 ;  43 
W .  B.  65. 

Legacy  charged  on  Beal  Estate.] — ^When  a 
legacy,  charged  upon  the  residuary  real  estate, 
was  bequeathed  to  trustees,  for  B.  for  life,  and 
after  his  death  for  his  children,  and  there  was 
not  during  his  life,  from  1806  to  1863,  any  pay- 
ment made  on  account  of  the  legacy,  or  any 
trustee  capable  of  giving  a  discharge  for  it : — 
Held,  that  the  Statute  of  Limitations  did  not 
begin  to  run  against  the  children  until  the  death 
of  B.     Carroll  v.  Hargrave^  Ir.  B.  5  £q.  123. 

Where  lands  were  devised,  chai'ged  with  the 
payment  of  a  legacy,  the  trust,  although  an 
express  one,  is  with^  the  40th  section  of  the 
3  &  4  WilL  4,  c.  27,  and  not  within  the  25th 
section  of  that  act.  The  subject  of  the  two 
sections  is  different,  the  25th  relating  to  lands 
and  rent,  the  40th  to  money  charged  upon 
land.    Knox  v.  Kelly,  6  Ir.  Eq.  B.  279. 

See  Rarenscroft  v.  FrUhy  ;  Sheppard  v.  Duke  ; 
Pigott  V.  Jefferiotiy  coL  235  ;  Proud  v.  Proud^ 
ooL  233  ;  and  Cocking  v.  Qolding^  coL  236. 


Expenses — Charge  npon  PrcmisM — 
Action  to  enforce,  When  barred.] — By  the  Local 
Government  Act,  18*58,  s.  62  (corresponding  to 
s.  257  of  the  Public  Health  Act,  1875),  it  was 
provided  that  where  a  local  board  incurred 
expenses  for  which  the  owner  of  the  premises  in 
respect  of  which  the  same  were  incurred  was 
liable,  such  expenses  should  be  a  charge  upon 
the  premises  in  respect  of  which  the  same  were 
incurred.  A  local  board  having  completed 
paving  works  within  the  above  section  in  1875, 
apportioned  the  amount  among  the  owners  of 
the  premises  in  respect  of  which  the  works  were 
done  in  1886,  and  in  1888  commenced  an  action 
against  the  owners  to  enforce  the  charge  of  the 
amount  of  tiie  expenses  upon  the  premises : — 
Held,  that  the  amount  of  the  expenses  became  a 
charge  upon  the  premises  at  tJie  date  of  the 
completion  of  the  works,  and  that  the  twelve 
years  prescribed  by  the  Beal  Property  Limita- 
tion Act,  1874,  commenced  to  run  from  that 
date,  and  that  therefore  the  action  was  baixed. 
Homsey  Local  Board  v.  Monarch  InvcMtment 
Building  Society,  58  L.  J.,  Q.  B.  418;  23  Q.  B.  D. 
149;  37  W.  B.  556;  63  J.  P.  774.  Affirmed, 
59  L.  J.,  Q.  B.  105 ;  24  Q.  B.  D.  1 ;  61  L.  T.  867  ; 
38  W.  B.  86— G.  A. 

Koney  dnc  on  Bond.] — Money  due  on  a  bond 
by  an  ancestor  is  not  a  sum  of  money  payable 
out  of  luid  within  s.  40.  Boddam  v.  Morlcy, 
1  De  a.  &  J.  1 ;  26  L.  J.,  Gh.  438  ;  3  Jur.  (K.s.) 
449  ;  5  W.  B.  610. 

Action  against  Surety  on  Bond  for  Payment  of 
Kortgage  Debt  not  an  Action  to  Becover  Koney 
secured  on  Land.]— See  Potoen,  Inre^  Lindsell  v. 
PhiUipt,  coL  318. 

Claim  against  Inheritance  by  Tenant  for  Life 
who  has  Paid  Bonds.] — See  Morley  v.  Morley, 
col.  319. 
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IfoitaUe  Olutr^*] — Equitable  charge  on  real 
estates  not  barred  by  length  of  time  without 
demand,  though  considerable  and  though  at 
length  brought  forward  under  circumstances 
not  CaTonralSe,  yet  not  equivalent  to  or  affording 
presumption  of  release ;  account  of  interest 
against  tenant  for  life  decreed  and  not  limited 
to  six  years.  Staekhoute  y.  Ba/nutonj  10  Yes. 
468. 

In  1816  A.  mortgaged  an  estate  to  B.,  and 
ooTenanted  to  pay  the  mortgage-money ;  and,  in 
July,  1817,  A.  and  B.,  as  his  surety,  conveyed  the 
property  to  C,  on  trust  to  sell  and  pay,  first,  a 
debt  due  from  A.  to  C,  which  A.  and  B.  also 
covenanted  to  pay ;  and,  secondly,  to  pay  B/s 
debt.  In  August  following  A.  executed  to  B.  an 
equitable  charge  on  other  property.  In  1834  C. 
8(Md  the  estate,  and  applied  the  produce  in  part 
payment  of  his  demand.  In  1842  a  bill  was  filed 
oy  B.  agaiust  A.  to  realise  the  equitable  charge : 
— Held,  that  until  the  trust  of  the  deed  of  July, 
1817,  was  exhausted  in  1834,  the  covenant  in  the 
deed  of  1816  subsisted  wholly  unaffected  by  time; 
that  the  debt  and  the  personal  remedy  to  recover 
it  subsisted  at  the  time  the  bill  was  filed ;  and 
that  the  equitable  charge  was  therefore  then 
operative.  Bennett  v.  Cooper^  9  Beav.  252 ;  15 
L.  J.,  Ch.  315  ;  10  Jur.  507. 

Bight  to  share  in  Froduoe  of  Ms  of  Seal 
Xstate.] — A  testator  devised  his  real  estate  to 
trustees  upon  trust  to  sell,  and  divide  the  produce 
amongst  certain  persons,  of  whom  A.  was  one. 
He  appointed  A.  and  B.  his  executors,  who 
provea  the  will  in  1816.  Whether  the  share  was 
a  sum  charged  on  or  payable  out  of  land  within 
the  40th  section  of  the  statute  3  &  4  Will.  4, 
c.  27,  qusere.  Paweey  v.  Barneif  20  L.  J.,  Ch. 
893 ;  15  Jur.  943. 

Before  8*4  WiU.  4,  c.  27.]—- The  Statute  of 
Limitations  did  not  bar  a  demand  for  a  rent- 
charge.  Oupit  V.  Jackean,  M*GleL  495  ;  13  Price, 
721  ;  28  K.  R.  736. 

The  Statute  of  Limitations  as  to  rents  extended 
only  to  customary  rents  between  landlord  and 
tenant,  and  not  to  rent  arising  by  grant  or  a 
will  whereof  the  commencement  may  be  shewn. 
Collins  V.  OoodaU,  2  Yem.  235. 

GhargM  prior  to  Statute  not  afPeoted  by  It.] — 
See  Peyton  v.  M^Dermott^  coL  150. 

Beriis  of  Bent-charge  to  Appointee  of  Owner 
of  Land^Statute  does  not  run  till  Appoint- 
it.] — See  Att.'Oen,  v.  Perse^  col.  24, 


Payment  by  Tenant  of  Annuity  due  firom 
Landlord,  whether  Payment  of  Bent] — See  Doe 
d.  Newman  v.  OodsUl,  coL  158. 

Where  Charge  is  Subject  of  ezpresi  Tmit, 
Statute  not  applicable.] — See  B,  II.  7,  ante 
(col.  180).  (iSfec,  however,  37  &,  38  Vict.  c.  57,  s.  10.) 

Mortgage  of  rerenionary  Interest] — See 
BugiU  V.  WaUnMon,  col.  222. 

Corenant  to  pay  in  Kortgage.] — See  Sutton  v. 
Sxtion,  col.  222. 

Kortgage  secured  by  collateral  Bond.] — See 
Fearnnde  v.  Flint,  col.  223. 


As  to  when  a  Payment  in  respect  of  a  Charge 
is  an  Acknowledgment  that  will  bind  the  Land.] 
—See  B,  VI.,  post  (col.  282). 

Judgment  Debts  are  Sums  charged  on  Land.] 
—See  Henry  v.  Smith,  coL  330. 

Interest  on  Judgment  charged  on  Part  of 
Lands.] — See  Xirkwood  v.  Lloyd,  col.  315. 

Judgment  not  a  Sum  charged  on  or  Payable 
out  of  Land.]— See  Xealy  v.  Bodkin,  coL  330. 

VI.  ACKNOWLEDGMENT. 

See  aleo  ante,  A,  VII.  1,  ooL  89,  and  A,  VII.  Sy 

coL  125. 

By  s.  5  of  3  &  4  WIU.  4,  c.  42,  an  action  on  an 
indenture,  epecialty,  or  reeoynisanee,  may  be^ 
brought  toitnin  twenty  yeare  after  an  acinow- 
lodgment  by  writiTtg  or  part-payment  or  part 
eati^action.  By  19  ^  20  Vict,  o,  97,  e.  14,  part 
payment  by  orw  eo-debtor  is  not  to  bind  another. 
As  to  aehnowledgments  qf  debts  secured  by  mart' 
gage,  judgment,  or  lien,  or  charged  upon  land,  or 
of  legacies,  by  writing  or  part  payment,  see37  Jf- 
38  Vict.  0.  57.  s.  8.  As  to  acknowledgments  hy 
writing  of  arrears  of  rent-charge,  and  of  interest 
on  legacies,  Jbc,  j€0  3  ^  4  WUl,  4,  c.  27,  s,  42. 
As  to  acknowledgments  in  writing  of  the  title  of 
the  person  entitled  by  the  person  inposseuion,  see 
3^4  WUl.  4,  c.  27,  s.  14. 

By  whom  made.] — The  ackuowledgment  pro* 
vided  for  by  s.  5  of  the  3  &  4  Will.  4,  c.  42,  in 
order  to  take  a  specialty  debt  out  of  the  opera- 
tion of  that  statute,  need  not  be  made  by  the 
person  chai'geable  to  the  person  entitled,  or 
amount  to  a  promise  to  pay.  Moodie  v.  BanniS' 
ter,  4  Drew.  433  ;  28  L.  J.,  Gh.  881 ;  5  Jur.  (N.8.> 
402  ;  7  W.  R.  278. 

Therefore  an  admission  of  a  bond  debt  con- 
tained in  an  answer  of  the  executors  of  the 
obligor  in  a  suit  to  which  the  obligee  was  not 
a  party  is  sufficient  to  take  the  bond  debt  out  of 
the  operation  of  the  statute.    lb. 

By  Tenant  ibr  LiliB.] — Payment  by  a  devisee 
for  life  of  interest  on  a  specialty  of  his  testator, 
in  which  the  heirs  were  bound  : — Held,  to  be  an 
acknowledgment  made  *'  by  the  party  liable  by 
virtue  of  such  specialty,"  within  the  meaning  of 
the  5th  section  of  the  3  &  4  Will.  4,  c.  42,  and  aa 
such,  sufficient  to  keep  the  right  of  action  alive- 
in  its  integrity  against  all  parties  interested  in 
remainder.  Roddam  v.  Morley,  1  De  G.  &  J. 
1 ;  26  L,  J.,  Ch.  438  ;  3  Jur.  (N.B.)  449 ;  5  W.  R. 
510. 

A.,  by  his  will,  in  1826,  settled  the  greater 
part  of  his  lands  on  F.  for  life,  with  remainders 
over  in  strict  settlement,  and  died  in  1827, 
leaving  M.  his  executor,  with  ample  means  to« 
pay  all  debts,  and  charging  the  debts,  in  exonera- 
tion of  his  principal  lands,  on  particular  f  ands. 
At  the  time  of  his  decease  he  was  indebted  on 
bond  to  R.  7.,  the  tenant  for  life,  paid  the 
interest  on  the  bond  up  to  his  decease  in  1847, 
since  which  no  interest  had  been  paid,  or  anv 
acknowledgment  made  of  the  debt.  On  a  bill 
in  1855  against  the  executor  and  devisees  in 
remainder  under  the  will  of  J. : — ^Held.  that  the 
payment  of  interest  by  the  tenant  for  life  was 
sufficient  to  take  the  case  out  of  the  statute.  lb. 
\     A  bond  debt,  by  which  the  heir  is  bound,  is- 
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not  a  debt  charged  upon  or  payable  out  of  land 
within  8.  40  of  the  3  &  4  WilL  4,  c.  27,  but  an 
action  upon  it  is  simply  a  personal  action,  and 
is  barred  by  the  8  &  4  Will  4,  c.  42,  ss.  3,  4,  6. 
Jb. 

By  a  settlement  of  1813,  a  sum  of  500Z.  was 
charged  on  lands,  payable  on  the  death  of  the 
fiettlor,  who  died  in  1846.  At  that  time  the  lands 
were  limited  to  B.  D.  for  life,  with  remainder  to 
J.  D.  in  tail.  No  interest  was  paid,  nor  was 
there  any  acknowledgment  of  tiie  charge  by 
any  one  until  the  12th  of  May,  1873,  when  B.  D., 
without  the  consent  or  knowledge  of  J.  D.,  paid 
the  person  then  entitled  to  the  charge  the  amount 
thereof,  and  six  years'  interest,  and  took  an 
assignment  of  the  charge  to  a  trustee  for  himself. 
On  the  19th  of  May,  1873,  B.  D.  and  J.  D.  joined 
in  disentailing  the  lands.  No  notice  of  the 
charge,  or  the  recent  assignment  of  it.  Was  taken 
in  the  disentailing  deed.  In  an  action  brought 
in  1879,  to  raise  the  charge  by  a  sale  of  the 
lands  : — ^Held,  that  J.  D.  was  not  bound  by  the 
payment  of  interest  in  1873,  and  that  the  charge 
was  barred  by  the  Statute  of  Limitations  (3  &  4 
WiU.  4.  c.  27),  s.  40.  Becker  v.  Delaoowr,  11 
U  B.,  Ir.  187. 

Where  tenant  for  life  of  a  mortgaged  estate 
by  deed  admitted  the  payment  of  interest  on  the 
mortgage,  this  was  not  a  sufficient  acknowledg- 
ment of  the  debt  as  against  the  remainderman  to 
prevent  the  Statute  of  Limitations  from  operating. 
Gregton  v.  Hindley^  10  Jur.  383. 

Semble,  also,  that  where  a  debt  has  been  due 
for  more  than  twenty  years,  a  general  allegation 
that  tdl  interest  has  been  paid  is  not  sufficient  to 
support  a  proof  that  interest  was  paid  during 
the  twenty  years.    Ih, 

An  acknowledgment,  by  a  tenant  for  life  of  a 
•settled  estate,  of  an  arrear  of  interest  due  on  a 
mortgage  affecting  the  inheritance  is  binding 
.after  the  death  of  the  tenant  for  life  on  the 
pei'son  entitled  in  remainder,  to  save  the  bar  of 
the  3  &  4  WilL  4,  c.  27,  s.  42.  FUzmaurioe,  In 
re,  15  Ir.  Ch.  B.  445. 

'  A  minor's  estate  was  subject  to  a  mortgage 
on  which  more  than  six  years'  interest  was  due. 
On  a  reference  to  the  master  to  inquire  what 
charges  affected  the  minor's  estate,  and  the 
principal  and  interest  due  thereon,  it  appeared 
that  certain  payments  had  been  made  for  interest 
generally  : — Held,  that  the  payments  should  be 
appropriated  to  the  interest  which  accrued  within 
•six  years.    lb. 

Payment  of  InterMt  by  Deviiee  for  Life  bindi 
Bemaindennan.] — See  Hollingthead,  Jn  re,  col. 
134. 

Timber   ent   by   Tenant   for    Life— Aeoonnt 
rendered  within  Six  Yean.] — See  Mony  v.  Sonyt 
.  col.  167. 

Bond!  not  kept  aliTe  against  Inheritance  by 
Tenant  for  Life  paying  ^em  o£]— See  Morley 
v.  Morley,  coL  319. 

By  Personal  Bepreientatiye.] — ^Under  3  &  4 

Will.  4,  c  27,  s.  5,  where  creditors  of  a  testator 

had  a  claim  against  land  as  against  mortgagees 

.  of  an  equitable  life  estate  devised  by  the  will, 

.  and  interest  on  the  debt  had  been  regularly  paid 

by  the  testator's  legal  personal  representatives, 

-who  also  had  the  legal  estate  in  the  land : — 

Held,  that  this   payment  did  not  operate  to 

-prevent  the  statute  from  running  in  favour  of 


the  mortgagees.  Ooope  v.  Creisvoell,  36  L.  J., 
Ch.  114  ;  L.  B.  2  dh.  112 ;  15  L.  T.  427 ;  15 
W.  B.  242. 

Payment  by  Administrator  not  reviying  Bight 
to  sne  for  Administration.] — See  Johnson,  In  re, 
Sly  V.  Blake,  coL  233. 

By  Tmstaes.] — ^Where  an  estate  is  devised  to 
a  trustee  in  trust  to  sell  and  pay  debts,  and 
subject  thereto  in  trust  for  A.,  an  acknowledg- 
ment of  a  debt  in  writing,  signed  by  the  trustee 
or  his  agent,  is  sufficient  to  preserve  the  creditor's 
right  of  suit  for  twenty  years  after  the  acknow> 
ledgment.  St.  John  (Lord)  v.  Boughton,  9  Sim. 
219  ;  7  L.  J.,  Ch.  208  ;  2  Jur.  418. 

The  testator  gave  an  annuity  to  A.,  and 
charged  the  same  upon  all  his  freehold  and 
leasehold  estates.  He  afterwards  devised  his 
freehold  estates  to  trustees  (who  were  also  his 
executors)  upon  trust,  subject  to  the  charge,  to 
and  for  the  use  of  his  grandson  and  his  heirs. 
The  trustees  being  in  possession  of  the  estates 
paid  the  annuity  to  A.  during  the  minority  of 
the  grandson,  and  within  twenty  years  before 
the  filing  of  the  biU  by  A.  against  the  grandson : 
-^Held,  that  such  payment  of  the  annuity  by 
the  trustees  prevented  the  claim  of  A.  to  the 
annuity  from  being  barred  by  the  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27,  ss.  2,  3).  Tha 
the  grandson  was  not  a  trustee  for  the  annuitant 
within  the  25th  section  of  the  statute  3  &  4 
Will.  4,  c.  27,  or  otherwise,  and  that  under  the 
42nd  section  of  the  same  statute  the  annuitant 
was  not  entitled  to  recover  the  arrears  of  the 
annuity  for  more  than  six  years  before  the  filing 
of  the  bill.  FraneU  v.  Orover,  5  Hare,  39  ;  15 
L.  J.,  Ch.  99  ;  10  Jur.  280. 

By  Agents.] — Payment  of  interest  on  an  Irish 
mortgage  made  by  a  receiver  appointed  over  the 
estates  mortgaged,  is  within  the  terms  of  the 
3  &  4  WilL  4,  c.  27,  s.  40,  payment  by  an  agent 
of  the  party  liable.  Chifinery  v.  Ikxins,  11  H.  L* 
Cas.  115 ;  10  Jur.  (N.8.)  855 ;  11  L.  T.  68 ;  13 
W.  B.  20. 

The  words  in  s.  40,  "  by  the  person  by  whom 
the  same  shall  be  ^wiyable,  or  his  agent,"  apply 
equally  to  the  making  of  a  payment,  and  the 
signing  an  acknowledgment.    lb. 

The  payment  of  interest  on  a  mortgage  by  a 
mere  stranger  would  not  be  a  payment  within 
3  &  4  Will.  4,  c.  27,  ss.  40,  42.    2  b. 

A  payment  of  principal  or  interest  of  money 
charged  on  lanos  by  a  person  expressly  or 
impliedly  authorised  to  make  it  is  equivalent 
to  payment  by  the  party  liable,  so  as  to  prevent 
the  operation  of  the  Statute  of  Limitations  ;  but 
a  payment  by  a  stranger  will  not.  Homan  y. 
Andrews,  1  Ch.  Bep.  106. 

Parties  being  seised  of  the  lands  A.  and  B., 
subject  to  a  term  to  pay  off  incumbrances,  con- 
veyed A.  to  a  purchiuer,  and  B.  to  trustees,  to 
indemnify  and  protect  A.  from  all  charges  and 
incumbrances ;  and  W.,  the  owner  of  B.,  subject 
to  the  trust,  subsequently  covenanted  to  pay  the 
interest  of  one  of  the  charges: — Held,  that  pay- 
ments by  W.  were  payments  by  an  agent  to 
save  the  bar  of  the  statute  as  against  the  pur- 
chaser of  A.    lb. 

But,  semble,  the  payment  of  interest  by  the 
owner  of  B.,  after  the  expiration  of  twenty 
years,  would  not  revive  the  right  to  proceed 
against  A.    lb. 
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On  the  death  of  a  mortgagor  in  1833,  his 
widow  (who  was  entitled  to  dower)  took  posses- 
sion of  the  mortgaged  estate,  with  the  consent 
of  the  co-heirs,  and  she  paid  interest  on  the 
mortgage.  In  1858,  the  mortgagee  instituted  a 
suit  to  realise  his  mortgage,  in  which  it  did  not 
appear  that  any  interest  had  been  paid  by  one 
of  the  co-heirs  daring  the  interval :— -Held,  that 
the  payment  of  the  interest  by  the  widow 
prevented  the  statute  running,  for  either  such 
co-heir  was  himself  barred,  or  the  payment  of 
interest  had  been  made  on  his  behalf.  Ames  v. 
Mannerinffj  26  Beav.  583. 

By  BeriMe  of  one  Koiety  of  Xitate.] — ^Beal 
estate  was  devised  to  two  persons  in  equal 
moieties,  charged,  as  to  each  moiety,  with  the 
payment  of  half  the  testator's  debts.  There  was 
also  a  general  charge  of  all  his  real  estate  for 
payment  of  debts : — Held,  that  the  payment 
of  interest  by  the  devisee  of  one  moiety  did 
not  keep  the  debt  alive  as  against  the  devisee  of 
the  other  moiety.  Diekenton  v.  Teesdale^  1  De  G. 
J.  &  S.  52 ;  32  L.  J.,  Ch.  37 ;  9  Jur.  (N.&)  237  ; 
7  L.  T.  666. 

By  Surety.] — Judgment  was  obtained  by  Y., 
on  a  joint  bond  and  warrant  of  attorney,  against 
A.  and  B.  in  1816,  A.  being  the  principal  debtor. 
On  the  16th  of  March,  1820,  A.  wrote  to  Y.'s 
agent,  **You  have  enclosed  2602.  to  my  credit, 
on  account  of  Y.'s  interest."  In  the  account- 
book  kept  by  Y.'s  agent  (since  dead),  appeared 
an  entiy  by  the  agent,  of  the  17th  of  March, 
1820,  charging  himself  with  a  bill  for  502.,  drawn 
by  A.,  and  lOOZ.  in  cash  from  A.  In  1822  Y.'s 
attorney  applied  by  letter  to  B.,  the  surety, 
calling  for  payment  of  the  amount  of  the  above 
debt,  and  B.,  on  that  occasion,  wrote  to  Y.'s 
attorney  the  receipt  of  his  letter,  **  applying  for 
payment  of  his,  B.'s,  and  A.*8  joint  bond  "  ;  and 
soon  after  B.*s  agent  wrote  a  letter  to  Y.*s 
attorney,'  inclosing  a  proposal  of  terms  upon 
which  the  matters  should  be  arranged  by  A., 
and  said,  *^  this  being  done,  it  is  hoped  the  judg- 
ment against  B.  will  be  satisfied."  The  bill  was 
filed  in  1889  against  the  tenant  for  life,  under  a 
settlement  of  1817,  of  the  estates  of  B. : — Held, 
that  there  was  sufficient  payment  and  acknow- 
ledgment to  take  the  case  out  of  the  Statute  of 
Limitations,  8  &  4  Will.  4,  c.  27.  VtncejU  v. 
WiUifigton,  Longf.  &  T.  456. 

Quaere,  does  that  statute  repeal  the  8  Geo.  1, 
a  4  (Irish).    Ih, 

In  1824,  8.,  who  was  entitled  to  a  legacy 
chuged  upon  land  devised  to  a  tenant  for  life, 
mortg^igea  it  to  B. ;  and  at  the  same  time  S.,  and 
the  tenant  for  life  as  surety,  gave  a  bond  to  B. 
as  collateral  security  for  the  amount.  S.  died  in 
1847,  and  the  tenant  for  life  in  1851.  In  the 
administration  of  the  testator's  estate,  B.  claimed 
to  be  paid  the  amount  (legacy  and  interest)  due 
to  him ;  and  thereupon  the  widow  and  legal  per- 
sonal representative  presented  a  petition  praying 
that  the  legacy  might  be  ordered  to  be  paid  to 
her,  on  the  ground  that  the  Statute  of  Limitations 
had  barred  the  right  of  B.  to  recover  the  sum  due 
on  the  mortgage.  The  widow  alleged  that  no 
interest  was  paid  by  6.  after  1828,  but  B.  that  he 
had  received,  previous  to  and  in  1846,  interest  in 
part  from  the  tenant  for  life  and  surety  : — Held, 
upon  both  branches  of  the  case,  the  operation  of 
the  Statute  of  Limitations,  and  the  acknowledg- 
ment  by   a  co-obligor   of   a   bond,  that   the 


mortgagee  was  entitled  to  the  legacy,  and  that 
the  petition  muftt  be  dismi^ed,  but  without 
costs.  S^agitr  v.  Aston^  26  L.  J.,  Ch.  809  ;  3  Jur. 
(N.8.)  481  ;  5  W.  R.  648. 

By  Exeeutors  to  Legatee'!  Hntbaad.] — H. 
died  in  1811,  having  bequeathed  a  legacy  to  a 
woman  who  afterwards  married  the  pla^tiff.  In 
December,  1825,  the  two  executors  of  H.  gave 
the  plaintijS  a  written  acknowledgment  whereby 
they  separately  and  jointly  acknowledged  tiiat 
they  owed  the  plaintiff  IbOl.  for  the  legacy,  and 
50Z.  for  interest.  In  1835  the  plaintiiFs  wife 
died  : — ^Held,  that  the  written  memorandum 
amounted  to  an  acknowledgment  taking  the 
claim  to  the  legacy  out  of  the  operation  of  the 
statute.  Holland  v.  Clark,  1  Y.  &  ColL  C.  0. 
151. 

Payments  by  Sxeouton  under  Will  not  taking 
Legacies  out  of  Statate.] — See  Cadhury  v.  SmUK 
col.  234. 

Admission  by  Trade  Agent  of  Executor  to 
Legatee  AOt  an  Aoknowle^^ent.] — See  White- 
home  V.  Abbdrley,  col.  117. 

By  Purchaser's  Solicitor  after  Time  expired.] 
— ^In  1811  the  vendor  contracted  to  sell  lands ; 
the  vendee  entered,  but  did  not  pay  his  purchase- 
money.  The  vendor  became  banlmipt.  In  1834 
the  solicitor  of  the  purchaser  (or  of  those  claiming 
under  him)  wrote  to  the  solicitor  for  the  assignees 
of  the  vendor,  that  the  purchase-money  was  lying 
idle : — Held,  sufficient  to  take  the  case  out  of  the 
statute  3  &  4  Will.  4,  c.  27,  s.  40 ;  and  that  a  bill, 
in  1844,  for  specific  performance  by  the  assignees 
against  the  purchaser  was  not  too  late.  Toft  v. 
Sephenson,  1  De  G.  M.  &  G.  28  ;  21  L.  J.,  Ch.  129 ; 
16  Jur.  1187.  fieversing  1  Hare,  7.  And  see 
S.  C.y  6  De  G.  M.  &  G.  736. 

By  Kortgagor.] — ^A  foreclosure  action  is  an 
action  for  &e  recovery  of  land,  and  is  therefore 
not  within  s.  40  of  3  &  4  Will.  4,  c.  27,  but  is 
within  ss.  2  and  21,  and  consequently  within  the 
supplementary  enactment  of  1  Yict.  c.  28.  Har- 
look  V.  Aihherry,  51  L.  J.,  Ch.  394  ;  19  Ch.  D. 
539  ;  46  L.  T.  356  ;  30  W.  R.  327— C.  A. 

A  payment  to  come  within  the  1  Yict  c.  28, 
must  be  a  payment  of  principal  or  interest  and 
must  be  made  by  the  mortgagor  or  some  person 
bound  to  pay  principal  or  interest  on  his  behalf. 
lb. 

So  the  word  "paid"  in  3  &  4  Will.  4,  c  27, 
s.  40,  involves  by  implication  the  addition  of 
"  by  the  person  liable  to  pay."  Therefore  a  pay- 
ment of  rent  made  by  a  tenant  of  the  mortgaged 
property  to  the  mortgagee  in  consequence  of  a 
notice  by  the  mortgagee  requiring  the  rent  to  be 
paid  to  him  is  not  such  a  payment.    lb. 

Li  Kortgage  Deed.] — ^A  mortgage  deed 

was  dated  the  27th  October,  1827,  but  was  not 
executed  until  the  23rd  August,  1834,  and  it  con- 
tained a  covenant  by  the  mortgagor  admitting 
the  title  to  be  in  the  mortgagee,  his  heirs,  and 
assigns : — Held,  that  this  was  a  sufficient  acknow- 
ledgment of  title  to  enable  the  mortgagee  to 
recover  within  twenty  years  of  the  execution  of 
the  deed.  JaywsM  v.  Hughei,  10  Ex.  430;  3 
C.  L,  R.  188  ;  24  L.  J.,  Ex.  115  ;  3  W.  R.  65. 

Bedtal  in  Deed— Second  Mortgagee  not 

bonnd.]-^An  acknowledgment  by  a  mortgagor  of 
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more  than  six  years*  arrears  of  interest  being  due 
upon  a  first  mortgage  does  not  preclude  a  puisne 
mortgagee  from  relying  on  the  Statute  of  Limi- 
tations (3  &  4  Will.  4,  c.  27).  Balding  y.  Lams,  1 
De  a  J.  &  S.  122  ;  $2  L.  J.,  Ch.  219 ;  9  Jur.  (K.8.) 
606 ;  11  W.  B.  886. 

Therefore  where  a  mortgagor  was,  but  a  second 
mortgagee  was  not,  a  party  to  a  transfer  of  a 
first  mortgage,  the  interest  on  which  was,  and 
was  in  the  tnuisfer  recited  to  be,  upwards  of  six 
years  in  arrear  : — Held,  that  notwithstanding 
this  recital,  the  second  mortgagee  was  entitled  to 
redeem  the  first  mortgagee,  on  payment  of  prin- 
cipal and  six  years*  arrears  only  of  interest.    Ih, 

The  words  in  s.  42  of  3  A:  4  WilL  4,  c  27,  "by 
whom  the  same  was  payable,"  do  not  denote 
merely  the  persons  who  are  legally  bound  by 
contract  to  pay  the  interest,  but  all  the  persons 
against  whom  the  payment  of  such  arrears  might 
be  enforced.    Ih, 

Beoital  in  Seed— Payment  of  Interest 

by  Assignee.] — ^A  mortgagor  assigned  the  equity 
of  redemption  by  a  deed,  which  contained  a 
recital  that  all  the  interest  had  been  paid  within 
twenty  years  of  the  commencement  of  the  action, 
and  a  covenant  by  the  assignee  to  pay  the  prin- 
cipal and  future  interest  to  the  mortgagee,  and  to 
indemnify  the  mortgagor  in  case  of  de&ult.  The 
mortgagee  was  no  pa^ty  to  the  deed,  but  con- 
tinue to  reoeiye  the  interest  upon  the  mortgage 
from  the  assignee  of  the  equity  of  redemption  : — 
Held,  that  the  recital  in  the  deed  was  evidence  of 
an  acknowledgment  by  part  payment  of  interest 
within  twenty  years.  Fartym  v.  Bristotoe,  8 
Ex.  716 ;  22  L.  J.,  Ex.  266 ;  17  Jur.  675  ;  1  W.  R. 
366. 

Held,  also,  that  the  payment  of  the  interest  by 
the  assignee  of  the  equity  of  redemption  was  a 
sufficient  acknowledgment  to  take  the  case  out 
of  the  statute  as  against  the  mortgagor.    lb. 

In  an  action  on  a  mortgage  de^  of  houses, 
executed  in  1824  by  the  defendant  in  favour  of 
the  plaintiffs  testator,  to  secure  payment  of  400Z. 
and  interest,  the  plaintiff  gave  in  evidence  a  deed 
executed  by  the  defendant  within  twenty  years 
before  action  brought,  but  to  which  deed  the 
testator  was  no  party.  The  deed,  after  reciting 
that  the  defendant  had  executed  a  mortgage  of 
the  houses  to  the  testator,  for  securing  to  him 
320/.  and  interest,  stated  that  he  conveyed  that 
and  other  property  to  trustees  on  trust  to  sell, 
and  out  of  the  proceeds  to  pay  off  all  the  mort- 
gages and  other  incumbrances  affecting  the 
property,  and  then  to  pay  the  creditors,  with  an 
ultimate  trust  as  to  the  surplus : — Held,  that  this 
was  not  an  acknowledgment  within  s.  6,  so  as  to 
take  the  case  out  of  the  operation  of  s.  3.  Sow- 
cuU  V.  BoMer,  3  Ex.  491 ;  18  L.  J.,  Ex.  262. 


After  Assignment  of  Equity  of  Bedemp- 


tion— Payment  of  Interest  by  Person  not  shewn 
to  be  Agent  of  Party  liable — Entry  la  Kort- 
gagee*s  Diary  of  Beoeipt  of  Interest,  Admissi- 
bility of.] — K.,  a  solicitor,  lent  money  to  6.,  a 
client,  on  equitable  mortgage,  and  on  the  12th  of 
February,  1866,  an  account  was  settled  between 
them  as  to  the  amount  due.  After  this  there 
were  no  entries  relating  to  S.  in  N.'s  ledger.  In 
July,  1878,  S.  assigned  the  mortgaged  property 
to  his  two  nephews,  subject  to  all  incumbrances. 
In  a  diary  kept  by  N.,  who  had  since  died,  was 
an  entry  dated  the  10th  of  September,  1878,  of 
the  receipt  of  money  from  S.  for  interest.  There 
was  nothing  else  to  shew  payment  of  interest 


after  1866.  S.,  in  1863,  mortgaged  other  pro- 
perty to  A.,  a  client  of  X.  N.  paid  interest  on 
the  mortgage  and  charged  S.  with  it  in  account 
till  1866.  After  this  N.  went  on  paying  interest 
to  A.,  who  believed  that  it  came  from  S.,  but  it 
was  not  shewn  that  N.  had  ever  acted  as  solicitor 
to  S.  after  1866,  nor  was  there  anything  shewing 
that  N.  was  authorised  to  make  the  payments  as 
agent  for  S. : — ^Held,  that  assuming  the  entry  to 
b«  admissible  in  evidence,  as  to  which  the  court 
gave  no  opinion,  it  proved  nothing  but  a  pay- 
ment on  account  of  interest  by  a  person  who 
when  he  made  it  had  no  interest  in  the  mort- 
gaged property,  and  was  not  shewn  to  be  agent 
of  the  assignees,  and  that  this  could  not  take  the 
case  out  of  the  statute  as  against  the  assignees, 
and  that  the  payments  of  interest  after  1866  did 
not  take  the  case  out  of  the  Statute  of  Limita- 
tions. Ou  appeal : — Held  (without  pronouncing 
any  opinion  on  the  question  arising  under  the 
Statute  of  Limitations,  and  assuming  the  entiy 
to  be  admissible),  there  was  no  evidence  to 
connect  the  entry  with  the  property  in  question. 
Newhwdd  v.  Smith,  14  App.  Csa.  423 ;  61  L.  T. 
814— H.  L.  (B.)  See  8,  C,  65  L.  J.,  Ch.  788  ;  34 
W.  B.  690—0.  A. 

Payment  by  other  than  Xortgtgor  or 

Agent] — The  rule  that  the  only  person  whose 
payment  on  account  will  prevent  foreclosure 
from  being  barred  is  the  mortgagor,  or  his  privy 
in  estate,  or  the  agent  of  either  of  them,  must 
be  qualified  so  as  to  include  any  person  who  by 
the  terms  of  the  mortgage  contract  is  entitled 
to  make  payments.  Where  H.  and  W.  each 
mortgaged  some  property  to  the  obUgee  of  their 
joint  and  several  bond,  to  secure  the  amount  of 
the  obligation,  the  latter  as  between  the  debtors 
being  surety  only,  H.  being  bound  to  pay  prin- 
cipal and  inter^  and  expressly  named  as  a 
person  entitled  to  redeem  both  mortgages,  W. 
never  having  made  any  payment  at  aU : — Held, 
in  a  suit  for  foreclosure,  that  the  period  of  limita- 
tion prescribed  by  s.  30  of  c.  84  of  the  Consoli- 
dated Statutes  of  New  Brunswick  ran  in  respect 
of  both  mortgages  from  the  date  of  the  last  pay- 
ment of  interest  by  H.  Lewin  v.  Wilson,  65 
L.  J.,  P.  0.  76 ;  11  App.  Cas.  639  ;  66  L.  T.  410 

— r.  C. 


Payment  by  One  of  Two  Kortgagon.] — 


The  Mercantile  Law  Amendment  Act,  1856,  s.  14, 
does  not  apply  to  a  personal  action  brought  to 
recover  money  secared  by  a  mortgage  of  land. 
Bailie  v.  Irwin,  [1897]  2  Ir.  B.  614. 

Payment  of  Interest  by  Kortgagor  keeps 

alive  Bemedy  against  Surety  on  oollateral 
Bond.] — See  Powers,  In  re,  LindseU  v.  Phillips^ 
col.  318. 

By  Kortgagee.] — ^Acknowledgment  of  mort- 
gage-title within  twenty  years  of  bill  filed  main- 
tains equity  of  redemption.  Hodle  v.  Hedley,  6 
Madd.  181 ;  1  Yes.  &  B.  636  ;  22  B. B.  270.  8.P., 
Rayner  v.  Oastler,  6  Madd.  274. 

A  mortgagor  mortgaged  estate  X.  by  a  deed 
containing  a  borrowing  clause.  On  a  further 
loan  he  mortgaged  Y.  to  secure  the  entire  money 
borrowed : — Held,  that  a  conveyance  of  X.  by 
the  mortgagee's  representatives,  treating  it  as  a 
mortgage  only,  was,  under  the  old  law,  a  suffi- 
cient acknowledgment  to  keep  alive  the  right  to 
redeem  Y.   Ball  v.  Ritersdale  (^Lord),  Beat.  650. 
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A  mortgagor  will  be  entitled  to  redemption 
against  a  mortgagee,  who,  after  more  than 
twenty  years*  possession,  makes  admissions  which 
proYe  that  he  has  all  along  considered  himself 
only  as  mortgagee.  Outler  y .  Oremer,  1  L.  J. 
(0.a.)  Ch.  108  ;  6  Madd.  263. 

In  1814  A.  mortgaged  an  estate  to  B.  in  fee, 
and  subsequently,  but  in  the  same  year,  granted 
an  annuity  out  of  the  estate  to  C.  By  a  deed  of 
even  date  with  the  grant  of  the  annuity,  A.  con- 
Teyed  the  estate  to  a  trustee  to  secure  payment 
of  the  annuity.  Only  the  first  two  quarterly 
payments  of  the  annuity  were  made.  In  1839 
B.  transferred  his  mortgage  to  D.,  who  then 
entered  into,  and  ever  since  continued,  in  posses- 
sion of  the  estate.  In  1856  C.'s  representative 
claimed  to  be  paid  his  annuity  out  of  the  estate, 
and  asked  D.  for  an  account  of  the  rents  of  it. 
D.,  in  reply,  wrote  as  follows:  "I  deny  .  .  . 
the  claims  of  your  client.  I  need  only  add,  that 
if  he  were  entitled  to  the  account,  it  would  be  of 
no  use,  as  the  rents  and  profits  of  the  estate  have 
never  been  sufficient  to  pay  the  interest  on  the 
first  charge  referred  to  in  your  letter."  On  a  bill 
filed  in  1858  by  C.  against  D.,  for  a  decree  for 
the  redemption  of  the  estate: — Held,  that 
although  the  deed  of  even  date  with  the  grant  of 
the  annuity  would  prevent  A.,  and  any  one 
daimiog  through  him,  from  setting  up  the  Statute 
of  Limitations,  still,  as  D.  clidmed  under  the 
original  mortgagee,  and  as  the  letter  written  by 
D.  was  no  acknowledgment  within  B.  28  of  the 
3  &  4  Will.  4,  c.  27,  of  G.*s  right  to  redeem,  the 
bill  must  be  dismissed.  Thompson  v.  Bowyer,  9 
Jur.  (N.8.)  863  ;  9  L.  T.  12  ;  11  W.  R.  975. 

A  letter  from  the  mortgagee  in  possession,  in 
answer  to  a  letter  from  the  grandfather  of  the 
infant  heir  of  the  mortgagor  (the  purport  not 
known),  in  which  although  vaguely  he  acknow- 
ledged the  infant  granddaughter's  title  as  heiress, 
and  expressing  his  readiness  to  settle  when  she 
came  of  age  : — Held,  a  sufficient  acknowledgment 
of  the  right,  to  an  agent,  to  save  the  statute,  and 
that  the  infant  heiress  when  she  came  of  age, 
had  a  right  to  redeem  any  time  within  twenty 
years  from  the  date  of  the  letter.  TnUook  v. 
Hohf,  12  Sim.  402. 

Redemption  decreed  against  the  heir  of  mort- 
gagee, and  a  purchaser  with  notice,  upon  acknow- 
ledgment of  mortgage,  within  twenty  years 
before  the  bill,  in  transaction  with  other  persons, 
not  with  the  heirs  of  the  mortgagor,  Hansard  y, 
Sardy,  18  Yes.  455. 

Mortgage,  though  never  so  old,  is  redeemable 
if  interest  has  been  paid.  Floyer  v.  Lavington, 
1  P.  W.  268. 

A  mortgage  after  forty  years*  possession  by 
mortgagee  was  held  to  be  redeemable  upon  the 
foot  of  a  stated  account,  and  an  agreement  for 
turning  interest  into  principal.  Conway  v. 
Shrimptm,  5  Bro.  P.  0. 187  ;  1  Bro.  P.  C.  309  ; 
15  Vin.  Abr.  468,  pL  6. 

If  an  equitable  mortgagee  enters  into  the 
receipt  of  the  rents  of  the  mortgaged  estates, 
such  receipt  is,  primA  facie,  a  payment  within 
the  meaning  of  the  proviso  in  the  Statute  of 
Limitations.  BroeJUehurst  y.  Jesiop^  7  Sim. 
438. 

Length  of  time  pleaded  in  bar  to  a  redemption 
of  a  mortgage,  being  made  in  1713,  the  mort- 
gagor's soUcitor  appearing  to  have  settled  an 
account  in  1730,  in  order  to  pay  off  the  mortgage : 
—Held,  that  would  save  the  right  of  redemption. 
Anofu,  2  Atk.  333. 

Qasere,  whether   since    the   late    Statute  of 
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Limitations  (3  &  4  Will.  4,  o.  27,  s.  28),  the  bar 
created  by  twenty  years*  possession  by  a  mort- 
gagee is  defeated  by  his  having  kept  accounts  of 
the  rents  received  by  him.  Baker  v.  Wetton,  14 
Sim.  426  ;  9  Jur.  98. 


Betrospeotiye  Operation  of  Btatnta.] — 


In  1816  the  mortgagee,  under  a  mortgage  created 
some  years  before,  entered  into  possession  of  the 
mortgaged  premises,  and  in  1827  he  executed  a 
transfer  of  his  mortgage  to  another.  The  trans- 
feree thereupon  entered  into  possession,  and  in 
1828  executed  a  transfer  of  ms  mortgage  to  a 
second  transferee,  who  then  entered  into  posses- 
sion. The  mortgagor  was  not  a  party  to  either 
transfer,  and  had  not,  from  the  time  the  original 
mortgagee  entered  into  possession,  received  any 
acknowledgment  in  writing  of  his  equity  of 
redemption.  In  1833  the  Statute  of  Limitations 
(3  &  4  WiU.4,c.  27,s.28)  was  passed, and  baned 
aU  suits  for  redemption  after  twenty  years' 
possession  by  the  mortgagee,  and  no  acknowledg- 
ment in  the  meantime  of  the  right  of  redemption 
given  to  the  mortgagor  or  his  agent  in  writing, 
signed  by  the  mortgagee.  In  1845  the  represen- 
tative of  the  mortgagor  filed  his  bill  for  redemp- 
tion against  the  representatives  of  the  second 
transferee : — Held,  that  the  statute  operated  re- 
trospectively, by  taking  from  the  mortgagor 
the  benefit  of  the  acknowledgment  which  had 
already  been  made  of  the  mortgage  title  in  the 
transfers  of  1827  and  1828,  and  therefore  that  the 
suit,  as  to  that  estate,  was  barred.  Batohelor  v* 
MiddUton,  6  Hare,  75. 


Beoitation  in  l>e6d.]~A.  mortgaged  an 


estate  to  B.  for  1,000  years  ;  B.  died,  having  be- 
queathed the  mortgage  to  his  widow ;  she  also  died, 
and  in  1822  her  personal  representatives  enterecl 
into  and  continued  in  possession  of  the  estate 
until  1838,  when  they  sold  and  assigned  the 
mortgage  to  C,  who  entered  and  continued  in 
possession  until  1843,  when  A.'s  heir  filed  a 
Dill  to  redeem,  on  the  ground  that  the  deed  of 
assignment  recited  the  mortgage  and  conveyed 
the  terms  to  C,  subject  expre^y  to  the  equity 
of  redemption  of  A.,  or  his  legal  representatives  : 
— Held,  that  the  deed  was  not  such  an  acknow- 
ledgment of  the  mortoagor'ft  title  as  to  make  the 
estate  redeemable.  Lucas  v.  Dewnisonj  13  Sim. 
586  ;  7  Jur.  1122. 

Where  purchaser  of  an  equity  of  redemption 
had  the  legal  estate  conveyeid  to  him  by  a  deed, 
dated  the  24th  August,  1796,  in  which  it  was 
recited  that  the  purchaser  had  some  time  since 
paid  to  the  mortgagee  the  money  due  on  his 
mortgage,  and  a  bill  to  redeem  was  filed  on  the 
29th  January,  1816 : — Held,  that  the  recital  was 
acknowledgment  of  the  mortgage  title  within 
twenty  years  from  the  filing  of  the  bill.  Price 
V.  Chpner,  1  Sim.&  S.  347  ;  1  L.  J.  (o.s.)  Ch.  178. 


By  one  of  two  joint  Trustee  Kortgageei.] 


— ^Two  joint  mortgagees  of  lands,  who  appeare  i 
on  the  face  of  the  mortgage  to  be  trustees  of  a 
settlement,  had  been  in  possession  of  the  property 
for  more  than  twenty  years,  but  within  twenty 
years  before  the  institution  of  a  redemption  suit 
one  of  them  had  acknowledged  in  writing  the 
mortgagor's  title  : — Held,  that  such  recognition 
by  one  of  the  joint  mortgagees  did  not  operate 
as  an  acknowl^gment  within  the  statute,  and 
that  the  equity  of  redemption  was  barred. 
Richardson  v.  Younge,  40  L.  J.,  Ch.  338  ;  L.  R.  6 
Ch.  478  ;  25  L.  T.  230  ;  19  W.  R.  312. 

10 
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Afttr  TiiiM  «Kpirtd.]-~In  1828  the  plain- 
tiff mortgaged  freehold  property  to  B.,  ditd  in 
1832,  being  about  to  reside  aoroad,  he  gave  a  full 
power  of  attorney  to  the  defendant,  who  was  a 
solicitor,  to  receive  the  rents  and  profits  of  all 
his  property,  and  to  apply  them  in  payment  of 
the  mcumbranoes.  In  1841  the  plaintiff  settled 
accounts  with  the  defendant,  showing  a  large 
balance  due  to  the  defendant,  which  the  plaintiff 
agreed  to  secure  by  mortgage  <^  his  real  estates 
when  required.  In  1845  tiie  plaintiff  became 
banlmipt,  but  his  assignee  did  not  interfere  with 
the  mortgaged  property,  and  the  defendant 
continued  to  receive  the  rents  and  profits.  In 
1849  the  defendant  took  a  transfer  himself  of 
B.*8  mortgage,  to  which  the  plaintiff  was  not  a 
party.  In  1866  the  defendant  wrote  a  letter  to 
the  plaintiff  expressing  his  readiness  to  settle  all 
accounts.  In  1877  ^e  plaintiff's  bankruptcy 
was  annulled,  and  the  plaintiff  brought  an  action 
against  the  defendant  claiming  to  redeem  the 
mortgage,  and  claiming  an  account  against  him 
as  mortgagee  in  possession,  and,  by  amendment, 
as  agent  and  trustee  for  him.  The  defendant 
pleaded  the  Statute  of  Limitations :— -Held,  that 
on  the  plaintiff's  bankruptcy  the  defendant 
ceased  to  be  the  agent  and  attorney  of  the 
plaintiff,  and  did  not  become  the  agent  of  the 
assignee ;  and  that  even  if  the  assignee  would 
have  been  entitled  to  call  upon  the  defendant  to 
account,  the  plaintiff  did  not,  on  the  annulment 
of  the  bankruptcy,  succeed  to  the  assignee's 
right ;  that  the  plaintiff's  estate  as  mortgagor 
having  ceased  on  the  bankruptcy,  the  letter 
written  to  him  in  1866  could  not  operate  as  an 
acknowledgment,  either  of  his  title  or  that  of  the 
assignee,  to  the  equity  of  redemption,  so  as  to 
take  the  case  out  of  the  Statute  A  Limitations ; 
that  as  the  assignee  was  barred  by  the  statute, 
the  plaintiff  was  also  barred,  notwithstanding  the 
annulment  of  the  bankruptcy.  The  action  was 
therefore  dismissed  with  costs.  Markwick  v. 
BardimghAm,  16  Ch.  D.  339 ;  48  L.  T.  647  ;  29 
W.  R.  361. 

Whether  an  acknowledgment  of  the  title  of 
the  mortgagor  is  effectual  to  take  the  case  out  of 
the  Statute  of  Limitations,  if  it  is  not  made  till 
after  the  time  limited  by  the  statute  has  expired, 
qusQre.    Ih, 

In  1776  B.,  who  was  entitled  to  two>third 
parts  of  an  estate,  mortgaged  the  same  to  R.,  who 
was  entitled  to  the  other  third  part.  In  1782  R. 
entered  into  possession,  and  continued  in  posses- 
sion until  his  death  in  1806.  By  his  will  R. 
devised  the  property  to  his  son  R.,  in  tail,  with 
remainders  over.  In  1812  the  persons  entitled 
under  B.'s  will  commenced  prooeedings  for  the 
purpose  of  redeeming  the  two-third  parts,  and  in 
1814  a  compromise  was  made,  and  by  indentures 
of  lease  and  release,  the  two-thirds  were  conveyed 
to  R.,  the  younger,  in  fee.  R.,  the  younger,  med 
without  issue : — ^Held,  that  the  right  of  mort- 
gagors to  redeem  was  revived  by  the  acknowledg- 
ment, in  1814,  of  R.,  the  younger,  the  tenant  in 
tail ;  and  that  by  the  conveyance  to  him  he  had 
acquired  the  absolute  interest  in  the  two-thirds, 
as  against  the  remaindermen  under  R.'s  wiU. 
Pendleton  v.  Booth,  1  De  G.  F.  &  J.  81 ;  29  L.  J., 
Ch.  265 ;  6  Jur.  QSA.)  182  ;  8  W.  R.  101. 

Whenever,  after  twenty  years*  possession  by  a 
mortgagee,  there  is  an  acknowledgment  of  the 
mortgage  title,  the  right  of  redemption  is 
restored,  the  effect  of  which  is  to  alter  the 
character  of  the  property,  as  assets  of  the  mort- 
gagee, bom.  real  estate,  which  it  had  acquired 


after  the  end  of  twenty  years,  and  to  restore  to 
it  the  character  of  personalty.  S,  61, 1  Giff.  36 ; 
6  Jur.  (NJB.)  840. 

There  is  no  authority  or  sound  principle  for 
the  proposition  that  an  acknowledgment  by  a 
tenant  in  tail  of  the  mortgaged  estate  does  not 
completely  restore  the  right  S  redemption.    Jh, 

After  a  mortgagee  had  been  more  than  twenty 
years  in  possession  of  property  mortgaged,  the 
mortgagor's  solicitor  wrote  a  letter  asking  when 
the  mortgagee  would  see  him  on  the  mortgagor's 
claims.  The  mortgagee  wrote  back  to  the 
solicitor,  **  I  do  not  see  the  use  of  a  meeting, 
unless  some  party  is  ready  to  pay  me  off.*'  The 
mortgagor  filed  a  bill  to  redeem  : — Held,  affirm- 
ing a  decree  at  the  RoUs,  that  this  was  a  sufficient 
acknowledgment  in  writing  of  the  title  of  the 
mortgagor  to  his  solicitor  acting  as  his  agent,  to 
bring  &e  case  within  the  28th  section  of  the 
Statute  of  Limitations,  3  ac  4  WiU.  4,  c  27. 
Stands  V.  RohM%  3  De  G.  M.  A:  G.  620 ;  22 
L.  J.,Ch.  667  ;  1  W.  R.  216.  And  see  Truloek  v. 
Bobf,  12  Sim.  402 ;  col.  289. 

Xvidenoe  «f.] — ^Bill  for  the  redemption 

of  a  mortgage,  after  twenty  yean,  upon  the 
evidence  of  a  conversation  proved  by  one  witness 
only,  dismissed  His  honour,  however,  of  opinion 
that  parol  evidence  was  admissible  in  such  cases. 
Reeks  v.  PogOethuxiUe,  G.  Coop.  161.  S.  P., 
Whiting  v.  WhiU,  G.  Coop.  1 ;  2  Cox,  290. 

Equity  of  redemption  barred  by  possession  for 
twenty  years,  unless  circumstances  are  proved 
by  the  mortgagor  showing  an  acknowledgment 
of  his  title  by  tiie  mortgagee  within  that  period, 
as  accounts  delivered  by  the  mortgagee;  if  by 
paxol  evidence,  it  must  be  clear  and  unequivocal ; 
accounts  kept  by  the  mortgagee*8  receiver  in  a 
distinct  boos,  and  delivered  to  the  mortgagor, 
but  without  authority,  will  not  have  the  efEect. 
Barron  v.  Martin^  19  Yes.  327. 

Where  three  Xstatat  in  one  Kort^ago.]— The 
payment  of  money  to  a  mortgagee  by  die  person 
liable  to  pay,  in  respect  of  the  interest  on  the 
mortgage,  continues  the  mortgage  in  all  its 
integrity  and  force  with  respect  to  all  the 
estates  properly  comprised  in  the  mortgage,  and 
which  had  not  been  aliened  or  conveyed  away 
by  the  mortgagee,  or  with  his  assent.  Chinnery 
V.  Beam,  11  H.  L.  Cas.  116  ;  10  Jur.  (nj9.)  855  ; 
11  L.  T.  68 ;  13  W.  R.  20. 

Therefore,  if  estates  A.,  B.  and  C.  are  included 
in  one  mortgage,  and  the  owner  of  A.  pay  the 
interest,  the  mortgagee  is  not  barred  by  8  3c  4 
Wm.  4,  c  27,  s.  40,  and  7  Will.  4  &  1  Vict.  c.  28, 
from  his  remedy  against  B.  and  G.    Ih, 

Xwtgagor  and  Xortgagee— Pria«ipal  and 
Buetj— Paynent  of  InterMt.1 — If  s.  8  of  the 
Real  Property  Limitation  Act,  1874,  applies  to  an 
action  brought  against  a  surety  on  a  covenant  in 
a  mortgage  deed  for  payment  of  the  debt  with 
interest,  the  payment  A  interest  by  the  mort- 
gagor prevents  the  statute  from  running  in 
Sstvour  of  the  surety.  Brisby^  In  re,  Allison  v. 
Brijfhy,  69  L.  J.,  Ch.  94 ;  43  Ch.  D.  106 ;  61 
L.  T.  632  ;  38  W.  R.  65— C.  A. 

Per  Cotton,  L.  J. : — Sect  8  is  appUcable  to  an 
action  against  a  surety  as  well  as  to  one  against 
the  mortgagor.  Per  Bowen,  L.J.,  and  Kay,  J. : 
— ^The  section  does  not  apply  to  a  personal  action 
unless  brought  against  the  mortgagor  or  his 
representatives.    lb. 
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Ksrtgaft— SMtipt  of  Poliey  KoaeTi.] — ^In 
1870  C.  being  entitled  to  the  reTersion  in  fee  of 
certain  liuids  assigned  them  by  way  of  mortgage 
(subject  to  the  existing  life  estate)  to  the  mort- 
gagee to  seciu«  6,000Z.  Under  another  mortgage 
of  other  property  securing  this  loan,  C.  took  out 
a  policy  on  his  own  life  for  2,000^.,  and  assigned 
it  to  the  mortgagee.  In  1874,  upon  C.*8  death, 
the  proceeds  of  this  policy  ^ere  reoeiyed  and 
Applied  by  the  mortg^igee  in  reduction  of  the 
mortgage  debt : — Held,  that  the  receipt  of  the 
policy  moneys  was  a  part-payment  within  the 
twelve  years  and  therefore  that  the  mortgage 
•debt  was  kept  alive.  ConlanU  Ettate^  In  r^,  2Q 
Ij.  B.,  It*  199* 

By  Xortgagors  and  Xortgagees.] — 8oe  aUo 
3,  II.  9,  ante,  col.  206. 

Tratt  Dasd  to  zoMiTs  and  aoonimilftto  laeoMO, 
maA  thereout  pay  Premiums  on  LtU  Polioiei.^ — 

S.,  being  indebted  to  diveis  persons,  including 
two  judgment  creditors,  by  deed  assigned  his 
life-interest  in  certain  property  to  a  trustee,  to 
receive  the  annual  income,  and  thereout  to  effect 
and  maintain  certain  policies  on  the  debtor's 
life,  and  to  accumulate  the  residue  of  the  annual 
income.  The  deed  declared  that  on  S.'s  death 
the  money  secured  by  the  policies  was  to  be 
•divisible  amongst  the  creditors,  all  of  whom  were 
parties  to  the  deed.  The  trustee  received  the 
income,  and  paid  thereout  the  premiums  on  the 
policies  during  the  life  of  the  debtor.  8.  died 
thirty  years  after  the  making  of  the  deed  ;  during 
his  l^e  no  payment  was  made  in  respect  of  their 
<debts  to  eiuier  of  the  judgment  creditoro  : — ^Held, 
that  the  payments  on  account  of  the  premiums 
were,  by  the  terms  of  the  deed,  payments  on 
account  of  principal  and  int«:«st  in  respect  of 
the  debts,  so  as  to  prevent  the  operation  of  the 
Statute  of  Limitations,  and  that  the  judgment 
-creditors  were  entitled  to  be  paid  their  debts  out 
•of  the  amount  of  the  policies.  JScott  v.  Synge,  27 
L.  B.,  It,  6«0— C.  A. 

Bond.] — Action  by  an  administrator  of  B.  on 
a  bondmade  by  A.  to  B.,  dated  5th  of  December, 
1812.  The  condition  recited  that  B.  had  agreed 
to  advance  to  A.  the  produce  of  the  sale  of  stock 
in  the  funds  without  any  other  advantage  than 
B.  would  have  been  entitled  to  if  the  stock  had 
remained  in  his  name ;  that  B.  had  sold  the  stock 
4md  paid  the  produce  to  A.,  and  that  it  had  been 
agreed  that  tiie  stock  should  be  replaced  and 
transferred  to  B.,  and  the  condition  was,  that  if 
A.,  before  the  5th  of  June  following,  purchased 
«tock,  and  transferred  it  to  B.,  and  paid  to  B.,  in 
lieu  of  dividends,  such  sums  as  B.  would  have 
been  entitled  to  receive  for  dividends  if  t^e  stock 
had  continued  in  his  name,  at  such  times  and  in 
«uch  proportions,  and  in  jsuch  manner  as  the 
dividends  would  have  been  payable  to  B.  if  the 
-stock  had  not  been  sold,  then  the  bond  to  be  void. 
Breach,  first,  that  A.  did  not  on  the  5th  of  June, 
or  since,  purchase  the  stock  and  transfer  to  B.  or 
to  his  administrator ;  secondly,  that  the  divi- 
•dends,  if  the  stock  had  remained  in  B/s  name, 
irould  have  been  payable  half-yearly,  and  the 
first  and  only  one  of  such  dividends  before  the 
5th  of  June  would  have  been  payable  on  the  5th 
•of  January,  1818 ;  that  on  ^e  1 1th  of  September, 
1824,  B.  died ;  that  if  the  stock  had  continued 
in  his  name,  or  his  administrator's,  the  dividends 
would  have  been  paid  half-yearly,  and  that  there 
a  large  sum  payable  in  lieu  of  such  dividends, 


and  due  after  B.*s  death,  and  that  the  stock  had 
not  been  transferred,  and  A.  had  failed  to  pay 
the  sum  due  in  lieu  of  dividends  Plea,  that  the 
causes  of  action  did  not  accrue  within  twenty 
years  next  before  action.  Replicatkm,  as  to  the 
first  breach,  that  whUe  the  stock  remained 
untransferred,  and  the  money  was  due  in  lieu  of 
the  dividends,  on  the  10th  of  September,  1824, 

A.  made  an  acknowledgment  to  B.  that  the  stock 
remained  untransferred,  by  A.  making  satisfoc- 
tion  to  B.  on  account,  and  that  the  action  was 
brought  within  twenty  years  after  such  acknow- 
ledgment ;  and  as  to  the  other  causes  of  action, 
that  they  did  accrue  within  twenty  years. 
Rejoinder,  as  to  the  first  part  <^  the  replication, 
a  traverse  of  the  bringing  of  the  action  within 
twenty  years  after  the  acknowledgment,  and 
issue  thereon ;  and  as  to  the  second  part  of  the 
replication,  issue  was  joined.    It  was  proved  that 

B.  had,  since  the  advance,  agreed  to  board  and 
lodge  with  A.,  that  the  amount  was  to  be 
deducted  from  the  interest  of  the  money  which 
A.  had  borrowed,  and  that  a  settlement  diould  be 
made  every  six  months.  B.  had  boarded  and 
lodged  with  A.  till  B.'s  death,  but  no  settlement 
had  ever  taken  ^ace,  though  frequ^tly 
demanded  by  B. :— field,  first,  that  supposing 
the  issue  raised  upon  the  rejoinder  cast  upon  the 
plaintiff  the  burthen  of  proving  that  Uie  acknow- 
ledgment was  made  within  twenty  years  before 
action,  there  was  sufficient  evidence  to  entitle 
the  plaintiff  to  a  verdict.  Blair  v.  Ormond^ 
17  Q.  B.  428 ;  20  L.  J.,  Q.  B.  444 ;  16  Jur. 
1054. 

Held,  secondly,  that  the  bond  was  not  within 
the  3  A;  4  Will.  4,  c.  42,  s.  5,  and  that  the  repUca- 
tion,  therefore,  was  no  answer  to  that  part  €i  the 
plea  which  related  to  the  ^rst  breach.    Ih, 

But  held,  thirdly,  that  the  part  of  the  condition 
which  stipulated  for  the  payment  from  time  to 
time  of  the  sums  payable  in  lieu  ci  the  dividends, 
still  remained  in  force,  as  to  so  much  as  had 
accrued  due  within  twenty  years  before  action, 
the  penalty  of  the  bond  not  having  been  insisted 
upon  in  respect  <^  sums  accruing  due  earlier. 

Boeoipts  Ibr  Interest  indenod  om  Bond 

1^  Obligee.] — See  Mo§e  v.  Brvant;  Barrington 
V.  Searle;  and  Qleadow  v.  Atltiji^  ooL  821. 

Aoknowlodgmoiit  of  liftlo,  what  is.]— Con- 
struction of  a  document  given  in  evidence  as  an 
acknowledgment  of  title.  See  Fikr$iion  v.  Clogg, 
10  M.  AW,  572. 

Whether  a  writing  amoonts  to  an  acknowledg- 
ment of  title  is  a  question  for  the  court,  and  not 
for  the  jury  to  decide.  Ihe  d.  Curzon  v.  Bdmtmdi^ 
6  H.  I:  W.  295. 

A  party  in  possession  adversely  of  land,  being 
applied  to  by  the  party  claiming  title  to  it  to 
pay  rent,  and  offered  a  lease  of  it,  wrote  as 
follows :  "  Although,  if  matters  were  contested, 
I  am  of  opini<m  that  I  should  establish  a  legal 
right  to  the  premises;  yet,  under  all  circum- 
stances, I  have  made  up  my  mind  to  accede  to 
the  proposal  you  made  of  paying  a  moderate 
rent,  on  an  agreement  for  twenty-one  years." 
The  bargain  subsequently  went  off,  and  no  rent 
was  paid  nor  lease  executed : — Held,  that  this 
letter  was  not  an  acknowledgment  of  title. 
lb. 

In  1818,  the  plaintiff's  father  and  the  defen- 
dant's grandfather  became  seised  as  tenants  in 
common  of  a  meadow.    The  meadow  .was  then 
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in  the  possession  of  the  defendant's  grandfather, 
who  had  previonslj  held  it  under  a  lease.  The 
plaintiff's  father  bepame  possessed  in  1826,  and 
so  continued  till  his  death,  in  1836.  In  1837, 
Newton,  who  was  proved  to  be  a  land  agent,  who 
received  the  defendant's  rents  and  managed  his 
property,  wrote  the  following  letter  to  the  plain- 
tiffs agent:  "Sir,  Mr.  P.  (the  defendant)  is 
now  in  possession  of  his  two-thirds  of  the  meadow, 
who  will,  no  doubt,  accept  a  lease  (three  lives) 
for  Ley's  (the  plaintiffs)  one-third,  at  a  fair 
rack-rentk  You  must  be  aware  Mr.  P.  is  bound 
to  pay  rent  for  Ley's  one-third  during  the  time 
his  father  held  the  meadow,  but  no  doubt  he 
will  do  so  in  case  you  agree  for  a  lease.  (Signed) 
J.  Newton.  Will  you  favour  me  with  the  terms 
of  a  lease  for  the  one-third  of  the  meadow,  that 
I  may  lay  it  before  Mr.  P."  No  answer  was 
shown  to  have  been  given  to  this  letter,  but  the 
defendant  continued  in  possession  of  the  land 
down  to  1857,  when  an  ejectment  was  com- 
menced : — Held,  that  the  letter  was  not  a 
sufficient  acknowledgment  of  the  plaintiffs  title. 
Ley  V.  Ptfter,  3  H.  &  N.  101 ;  27  L,  J.,  Bx. 
239  ;  6  W.  R.  437. 

T.  M.,  by  his  wiU  in  1773,  after  charging  his 
"unsettled  i*eal  estate"  with  his  debts  and 
legacies,  gave  the  rest  and  residue  of  his  said 
unsettled  real  estate  to  his  wife  Jane  M.  for  life, 
with  remainder  to  the  Incorporated  Society  for 
Promoting  Protestant  Charter  Schools  in  Ireland 
and  their  successors  for  ever.  In  1774  T.  M.  died. 
In  1801  Jane  M.,  who  had  paid  off  the  charge 
and  legacies  thrown  upon  the  unsettled  estate, 
sold  all  her  interest  of  what  kind  soever  in  that 
estate  to  J.  N.  R.  In  1811  Jane  M.  died.  In 
1820  and  1821,  the  Incorporated  Society  claimed 
the  estates  from  J.  N.  B.  J.  N.  B.,  in  a  corres- 
pondence which  he  had  with  the  society,  whilst 
he  did  not  admit  the  right  of  the  society  to  the 
estate  was  free  from  doubt,  always  stated  that  he 
was  ready  to  account,  and  had  no  further  claim 
against  the  estate  than  what  would  appear  due 
on  foot  of  such  an  account.  In  1 822  J.  N .  B.  died, 
and  by  his  will  devised  T.  M.'s  estate  amongst 
others  as  his  own  upon  certain  trusts: — Held, 
that  there  was  in  the  correspondence  which 
passed  between  J.  N.  R.  and  the  society  a  suffi- 
cient acknowledgment  in  "writing  to  bring  the 
case  within  the  14th  section  of  the  3  &  4  Will. 
4,  c.  27.  Incorporated  Society  for  Protestant 
Schools  V.  Richards,  1  Dr.  &  War.  258  ;  1 
Con.  &  L.  68  ;  4  Ir.  Eq.  B.  177.  And  see  S.  C, 
Sau.  &SC.569. 

Where  mortgagees  of  the  works  and  tolls  of  a 
harbour  company  agreed,  in  1818,  that,  on  the 
exchequer  ;loan  conmiissioners  making  an  ad-< 
yance  of  money  under  the  provisions  of  the  acts 
of  parliament  regulating  them,  the  tolls  of  the 
harbour  should  be  appli^,  first,  in  paying  interest 
on  the  commissioners'  advances  ;  secondly,  in 
paying  interest  on  prior  mortgages  ;  and  thirdly, 
in  reduction  of  the  principal  till  it  was  paid  off, 
the  tolls  being  insufficient  to  keep  down  the 
interest  on  the  advances,  they  sold  the  subject  of 
•their  security  to  a  railway  company,  with  notice 
of  the  agreement.  In  1833,  before  the  sale  to 
the  railway  company,  one  of  the  mortgagees 
Vrote  to  the  treasurer  of  the  harbour  company, 
complaining  of  nonpayment  of  interest.  The 
treasurer  replied  that  no  interest  had  been  paid 
since  1821,  as  the  income  of  the  harbour  left  but 
a  small  surplus  after  payment  of  expenses,  but 
that  he  was  at  all  times  willing  to  give  informa- 
tion to  the  mortgagees,  or  to  any  other  gentleman 


w^ho  had  embarked  property  in  the  undertaking : 
— Held,  that  the  agreement  and  the  correspond- 
enoe  took  the  case  out  of  the  Statute  of  Limita- 
tions, both  as  to  principal  and  interest.  Jortin 
V.  S,  E,  By.,  6  De  G.  M.  &  G.  270  ;  24  L.  J.,  Ch. 
343  ;  1  Jur.  (n.b.)  433  ;  3  Eq.  B.  281  ;  3  W.  B.  190. 

Beoeipt  of  Bent— Aoknowledgment  after  Titlfr 
Obtained.] — T.  and  J.  became  entitled  in  posses- 
sion to  a  freehold  as  tenants  in  common  in  1833. 
In  1879,  persons  claiming  under  J.  brought  an 
action  for  sale  or  partition.    The  defendant,  wh» 
claimed  under  T.,  alleged  that  T.  was  in  receipt 
of  the  rents  of  the  entirety  from  1833  to  1864, 
without  accounting,  and  claimed  the  benefit  of 
the  Statute  of  Limitations.    The  parties  entered 
into  admissions,  which  stated  tluit  T.  received 
the  rents  of  the  entirety  from  1833  till  his  death 
in  1877,  and  that  T.  paid  to  the  solicitors  of  J.'s 
mortgagees  a  moiety  of  the  rents  due  in  November, 
1864,  and  continued  to  pay  to  them  a  moiety  of 
the  rents  till  his  death.    The  admissions  did  not 
state,  nor  was  there  any  evidence  whether  T.  did 
or  did  not  account  for  a  moiety  of  the  rents 
before  1864  :— Held,  by  Malins,  V.-C,  that  the 
acknowledgment  by  T.  of  J.'s  title,  though  after 
twenty  years'  adverse  possession,  excluded  the 
operation  of  the  Statute  of  Limitations,  and  that 
the  plaintiffs  were  entitled  to  judgment.    But 
held,  by  the  court  of  appeal,  that  where  a  tenant 
in  common  has  gained  by  the  statute  an  adverse 
title  to  another  share  of  the  property,  no  pay- 
ment of  rent  or  acknowledgment  by  him  can 
restore  the  title  which  has  b^n  extinguished  by 
the  statute.     Held,  further,  by  the  court  of 
appeal,  that  the  payment  of  a  moiety  of  the 
rents  to  persons  claiming  under  J.  from  1864  tO' 
1877,  raised  a  presumption  that  a  similar  pay- 
ment was   made  previously,  and  that  as   the 
admissions  did  not  negative  this  inference  the 
defence  on  the  Statute  of  Limitations  could  not 
be  supported.    Sanders  v.  Sanders^  51  L.  J.,  Ch. 
276  ;  19  Ch.  D.  373  ;  45  L.  T.  637  ;  30  W.  B.  280 
— C.  A.    Affirming,  on  different  grounds,  50  L.  J., 
Ch.  367  ;  44  L.  T.  171 ;  29  W.  B.  413. 

Statement  by  Seceaied  Tenant  to  Agent  of 
Landlord,  Evidence  of  Payment  of  Bent.] — See 
Doe  d.  Spencer  v.  Beckett,  col.  162. 

Payment  by  Tenant  oannot  be  treated  as  on^ 
Account  of  Bent,  if  not  lo  made.] — See  Att.-Oen, 
V.  Stephens,  coL  153. 

Performance  of  Senrlces  in  lien  of  Payment  of 
Bent.] — See  Doe  d.  JSiiney  v.  Benham,  col.  163. 

Acknowledgment  of  Title,  after  Decree  estab- 
lishing it  Barred.  ] — Decree  establishing  a  charge* 
carried  into  execution,  though  not  proceeded  on* 
for  forty  years,  there  being  an  acknowledgment 
within  twenty  years  of  the  subsistence  of  the 
charge.  Barrinyton  v.  O'Brien,  1  Ball  &  B. 
173. 

Letter  from  Deceased  Debtor  to  Judgment 
Creditor.] — ^A  debtor  wrote  to  X.  a  letter,  which 
was  not  to  be  opened  till  his  death,  and  to  be 
considered  as  his  will,  in  which  he  directed  X. 
and  other  creditors  named  to  be  paid  as  soon  as- 
X.  could  get  funds  in  hand.  In  a  suit  to  admin- 
ister the  debtor's  assets,  the  Statutes  of  Limita- 
tions were  relied  on  against  X.,  whose  demands,, 
by  judgment  and  simple  contract,  were  more  than 
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twenty  years  old  at  the  debtor's  death  : — Held, 
they  were  not  barred.  Clinton  y.  Bropliy^  10 
ir.  !Bq.  B.  139. 

Jvdgmtnt  Barred  before  8  ft  4  Will.  4,  c.  27.] 
— Where  a  judgment  was  barred  by  the  operation 
of  the  8  Geo.  1,  c.  4,  before  the  passing  of  the 
3  A:  4  Will.  4,  c.  27,  it  is  not  resuscitated  by  an 
a(^owledginent  in  writing  given  after  the  pass- 
ing of  the  ^tter  act.  Clonourry  (Lord)  v.  Piers, 
3  Jo.  ^  Lat.  673  ;  9  Ir.  £q.  B.  407. 

Payment  of  Intereet  en  Btatnte-barred  Jadg- 
ment.] — In  1792  C.  obtained  a  judgment  against 
B.,  which  was  never  revived  or  re-docketed,  but 
interest  was  paid  within  twenty  years  before  the 
proceedings  by  the  creditor.  In  1812  B.  entered 
into  a  recognizance  to  abide  the  decree  to  be  pro- 
nounced in  a  cause  of  Lalouehe  v.  O  ^Brien^  but 
in  which,  though  revived,  a  decree  had  not  been 
pronounced.  In  1816  B.'s  heir  granted  an 
annuity  for  valuable  consideration  charged  on 
the  lands  which  he  inherited.  The  lands  being 
sold,  a  fund  remained  in  court,  consisting  partly 
of  the  surplus  of  the  purchase-money,  and  partly 
of  rents  received  in  the  cause,  and  partly  of  divi- 
4lend8  of  stock  purchased  by  the  two  former  sums. 
An  order  having  been  made  in  May,  1844,  to 
report  priorities  and  distribute  these  funds 
amongst  the  creditors,  pursuant  to  the  102nd 
general  order  and  report  thereon  : — Held,  that 
the  judgment  was  to  be  postponed  to  the  annuity. 
That  payment  of  interest  on  the  judgment, 
within  twenty  years  prior  to  the  order,  was 
si^cient  to  take  it  out  of  the  Statute  of  Limita- 
tions, though  more  than  twenty  years  had  elapsed 
between  the  obtaining  of  the  judgment  and  the 
payment.  The  annuity,  by  gaining  priority  over 
the  judgment  under  Moore's  Act,  does  not  carry 
ap  the  recognizance  so  as  to  give  it  priority  over 
the  judinnent,  no  provision  being  found  in  that 
act  similar  to  that  in  the  Begistry  Act,  and  the 
judgment  being  only  effected  to  the  extent  of  the 
annuitant's  claim  against  the  land.  That  it  was 
possible  there  might  be  a  decree  in  the  revived 
suit  of  Latouohe  v.  O'^Brien,  and  if  so,  the  recog- 
nizance would  be  a  subsisting  charge,  and  would 
have  priority  over  the  annuity  as  against  the  sur- 
plus produce  of  the  sale,  but  would  not  attach 
upon  the  rents  or  dividends.  lioUmehe  v.  O  ^Brien, 
10  Ir.  Eq.  B.  113. 

Payment  of  Interest,  wkat  amounts  to.] — In 
1833,  trustees  of  a  marriage  settlement  lent  to 
the  husband,  at  interest,  some  of  the  money 
settled  to  the  separate  use  of  his  wife,  on  the 
security  of  a  joint  bond  of  the  husband  and  the 
defendant.  No  interest  was  paid,  but  on  the 
31st  October,  1847,  it  was  arranged  between  the 
trustees  and  the  husband  and  wife  that  she  should 
give  the  trustees  her  receipt  for  the  interest  up 
to  that  date,  which  she  accordingly  did.  She 
afterwards  from  time  to  time  gave  receipts  for 
each  half -year's  interest  up  to  November,  1860. 
No  money  ever  passed : — Held,  that  the  trans- 
action amounted  to  a  payment  or  a  satisfaction 
of  the  interest,  so  as  to  take  the  case  out  of  the 
3  &  4  WilL  4,  c.  42,  s.  6.  Amos  v.  SmUk,  1  H.  A:  C. 
236 ;  31  L.  J.,  Ex.  423 ;  7  L.  T.  66  ;  10  W.  B. 
769. 

S.,  in  1841,  executed  a  mortgage  of  leasehold 
property  to  J.,  to  secure  300/.  and  interest.  S. 
paid  no  interest  on  the  mortgage  from  the  date 
of  its  execution,  but  kept  down  the  interest  on 
300i.,  a  sum  of  money  which  J.  was  liable  to  pay  | 


under  a  bond  which  he  had  entered  into  for  the 
benefit  of  S.  The  court  presumed  the  payment 
of  interest  on  the  bond  was  made  under  an 
arrangement  for  that  purpose,  and  that  J.'s  debt 
was  not  barred  by  the  Statute  of  Limitations. 
Janet  v.  Rhind,  17  W.  B.  1091. 

Freeholds  and  leaseholds  were  mortgaged  in 
1822.  The  mortgagor  devised  and  bequeathed 
his  residuary  estate  upon  trust  to  pay  his  debts, 
including  mortgage  debts,  and  afterwards  on 
trust  for  H.  A  beneficial  tenant  for  life  under 
the  will  of  the  mortgagor  in  a  moiety  of  a  free- 
hold not  comprised  in  the  mortgage,  and  also 
interested  in  the  residue  under  the  will  of  H. 
paid  interest  on  the  mortgage  down  to  her  death 
in  1869  : — ^Held,  that  such  payment  prevented 
the  Statute  of  Limitations  being  a  bar  to  the 
niortgagee*s  proceeding,  either  against  the  pro- 
perty comprised  in  the  mortgage  or  on  the 
covenant  for  repayment  against  the  estate  of  the 
mortgagor.  Peare  v.  Laiag,  40  L.  J.,  Ch.  225  ; 
L.  B.  12  Eq.  41  ;  24  U  T.  19  ;  19  W.  B.  653. 

S.,  indebted  to  bankers  in  1826,  assigned  to 
them  an  annuity  of  20Z.  a  year,  payable  during 
three  lives  and  the  lives  and  life  of  the  survivors 
and  survivor,  for  securing  200/.,  part  of  his 
balance.  S.,  in  1828,  mortgaged  to  them  the 
equity  of  redemption  of  a  leasehold  estate  for 
securing  his  general  balance  of  1,500/.  Interest 
was  paid  on  the  mortgage  up  to  1832,  first,  to 
the  bankers  (who  became  bankrupt  in  1828),  and 
afterwards  to  their  assignees  ;  and  they  received 
the  annuity  until  1847,  when  the  annuity  expired, 
and  the  money  thus  received  was  more  than 
enough  to  pay  the  200/.  In  1834  the  first  mort- 
gagee of  tne  leasehold  estate  had  entered  into 
possession  of  the  property,  and  remained  in 
possession.  In  1863  S.  filed  a  bill  against  the 
mortgagee  for  redemption,  and  the  assignees 
were  made  parties  : — ^Held,  that  the  payments  of 
the  annuity  having  exceeded  the  200/.  must  be 
taken  to  have  been  made  in  reduction  of  the 
general  balance  due  on  the  mortgage,  and  having 
been  made  within  twenty  years,  the  same  took 
the  case  out  of  the  operation  of  the  3  &  4  Will.  4, 
c.  27,  ss.  40,  42.  Staley  v.  Barrett^  26  L.  J.,  Ch. 
321 ;  5  W.  B.  188— L.J  J. 

Wliat  Pajrments  BoAoient.] — The  principle 
underlying  all  the  Statutes  of  Limitations  is  that 
a  payment  to  prevent  the  barring  by  statute 
must  be  an  acknowledgment  by  the  person 
making  the  payment  of  his  liability,  and  an 
admission  of  the  title  of  the  person  to  whom  the 

Eayment  is  made.     Harlook  v.  Ashberry,  61 
,.  J.,  Ch.  394  ;  19  Ch.  D.639  ;  46  L.  T.  366  ;  30 
W.  B.  327. 

Conyeyanoe  by  Lessor  of  Part  of  the  Land 
leased— Whole  Bent  paid,  as  before,  to  Lessor 
— Kot  a  Payment  to  a  Person  **  Wrongfully 
claiming  to  be  entitled  to"  the  part  sold.]— 
See  Lay  bourn  v.  Gridlcy,  coL  159. 

Payment  of  Interest  on  Part  of  8nm  secured.] 

— S.,  being  indebted  to  P.  in  2,300/..  by  sundry 
securities  affecting  his  real  estate,  joins  P.  in 
1776  in  assigning  all  his  said  securities  to  L.  as 
security  for  1,800/.  then  lent  by  L.  to  P.  The 
interest  on  said  1,800/.  was  regularly  paid  by  S. 
and  his  heirs  to  L.,  but  no  interest  on  the  surplus 
of  the  2,300/.  was  paid  either  to  P.  or  L.  since 
1775  :— Held,  that  the  payment  of  the  interest  - 
on  the  1,800/.  preserved  the  right  to  demand  the 
interest  on  the  surplus,  notwithstanding  the  lapse 
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of  time,  and  that  nnder  the  circumatanoes  no 
presumption  of  the  surplus  having  been  paid 
oould  arise.  Zqftut  y.  Swift,  8  Sch.  Jc  JLef. 
642. 

In  Answer  to  a  Suit] — ^An  answer  in  chanceiT 
put  in  within  twenty  years,  by  the  person  tbrongh 
whom  a  defendant  in  ejectment  claims,  in  the 
course  of  a  chancery  suit  between  him  and  the 
plaintiff  with  reference  to  the  same  property, 
and  containing  an  admission  by  him  of  the  then. 
plaintiff's  title,  is  a  sufficient  acknowledgment 
of  the  plaintiffs  title  to  prevent  the  action  being 
barred.  6hode  v.  Job,  1  EL  &  EL  6  ;  28  L.  J., 
Q.  B.  1 ;  5  Jut.  (na)  146 ;  7  W.  &.  7.  See 
Mbodie  v.  Sanmster,  4  Drew.  433 ;  28  L.  J.,  Gb. 
881 ;  5  Jur.  (H.B.)  402  ;  7  W.  B.  278. 

In  December,  1821,  A.  and  B.,  creditors  of  D., 
deceased,  jointly  advanced  a  sum  of  money  to 
save  leaseholds  of  D.  from  eviction  for  nonpay- 
ment of  rent.  As  between  themselves,  the  money 
was  advanced  in  equal  moieties.  To  a  bill  filed 
by  B.  against  A.  and  the  devisee,  in  trust  of  D., 
to  raise  the  sum  so  advanced,  the  trustees,  in 
April,  1824,  put  in  an  answer  admitting  the  pay- 
ment of  the  salvage  money.  In  a  suit  instituted 
in  January,  1844,  for  a  sale  of  D.*s  estate,  A.  filed 
a  charge  on  foot  of  his  salvage  claim: — ^Hcld, 
that  the  acknowledgment  contained  in  the  answer 
of  April,  1824,  was  sufficient  to  take  the  claim  out 
of  the  bar  of  the  Statute  of  Limitations  (3  3c  4 
WilL  4,  c.  27),  8.  40.  Blair  v.  liugent,  3  Jo.  JE  Lat. 
673 }  9  Ir.  Eq.  B.  404. 

Te  One  of  fareral  Olaimamts.]— A  payment  by 
way  of  compromise  to  one  of  several  claimants 
to  a  charge  on  real  estates,  was  held  to  take  the 
case  out  of  the  Statute  of  Limitations,  in  favour 
of  other  daimants.  Toung  v.  Waterpiirk  (Lori), 
8  L.  J.,  Ch.  214. 

Where  two  Bum  loovred  by  oao  Bond.]  — 
When  two  separate  sums  axe  secured  by  one 
bond,  a  payment  in  respect  of  one  sum  does  not 
prevent  the  statute  running  in  respect  of  the 
other.  Ashlin  v.  Zfie,  44  L.  J.,  Ch.  174 ;  81  L.  T., 
721  ;  23  W.  B.  287.  Affirmed,  44  L.  J.,  Ch. 
376  ;  32  L.  T.  348  ;  23  W.  B.  458. 

By  an  agreement  the  sum  of  lOOOZ.,  part  of 
the  purchsie-money  of  real  estate,  was  secured 
by  a  bond.  The  arrangement  was,  that  the  sum 
of  7502.  was  to  be  paid  to  a  person  named  on  a 
given  event,  and  the  remaining  2501.  to  another 
person  on  another  event.  The  event  on  which 
the  250Z.  became  payable  happened  more  than 
twenty  years  before  filing  the  bill,  and  it  was 
alleged  &at  that  sum  had  never  been  paid.  The 
event  on  which  the  750Z.  became  payable 
happened  within  the  twenty  years,  and  the  sum 
of  7502.  was  then  paid : — Held,  that  the  payment 
of  the  7502.  did  not  prevent  the  2502.  being  barred 
by  the  statute.    lb. 

Betum  in  Insolvent's  Behodulo.^ — ^A  return 
made  by  an  insolvent  in  his  schedule  is  a  sufficient 
acknowledgment,  within  the  42nd  section  of  3  A:  4 
WilL  4,  c.  27.  Barrett  v.  Bermingham,  FL  &  K. 
566 ;  4  Ir.  Eq.  B.  537. 

In  AAdavitia  Aniworto  PotitioiiforBoooivor.] 

—When,  in  an  affidavit  by  the  respondent  in  a 
petition  for  a  receiver  on  a  judgment,  he  denied 
that  the  sum  claimed  by  the  petitioner  was  due, 
but  stated,  **  that  the  entire  sum  due  on  foot  of 
the  judgment,  &c.,  is  4742.  8«.,  besides  costs, 


which  this  deponent  is  advised  he  is  not  liable 
to  "  :~-Held,  tnat  he  was  thereby  precluded  from 
insisting  on  the  Statute  of  Limitations  as  a  bar 
to  the  full  amount  <^  that  sum ;  this  being  a 
sufficient  acknowledgment  within  3  JE  4  WilL  4, 
c.  27,  s.  40.  !I¥istramT,JBarte,hongl. ^T.IBS;. 
3  Ir.  Eq.  B.  886. 

Xiurt  bo  Ploadod.]— To  a  plea  of  the  statute- 
upon  a  mortgage  deed,  the  plaintiff,  in  order  to- 
take  the  case  out  of  ^e  statute  by  an  acknow- 
ledgment in  writing  under  s.  5,  must  reply  such 
acknowledgment,  and  that  the  action  was  brought 
within  twenty  years.  Kempe  or  Kent  v.  Oibbon 
or  Gihbone,  9  Q.  B.  609 ;  16  L.  J.,  Q.  B.  120 ;  11 
Jur.  299. 

But  he  need  not  set  out  the  acknowledgment 
in  his  replication.  8.  C,  12  Q.  B.  662 ;  17  L.  J.. 
Q.  B.  298 ;  12  Jur.  697. 

Form  of  Beply  o£]— See  Fonyth  v.  Brittmoe^ 
col.  382. 

Time  mag  fmrnJl—Be^Bummghi  v.  M'  Creight^ 
COL166. 

That  Vroohiold  in  Lord,  by  Fenonf  liooased  t» 
OBOlooo  Waste.] — See  Hodgson  v.  Hooper,  coL 
301. 

BeviTor  of  Jndgaont  against  Heir  not  offoetiv» 
agtdnat  Estate  that  had  boon  Sold.]— See  Kirlt^ 
toood  V.  Lloyd,  coL  315. 

Vn.  COPYHOLD  LAND. 

Trotted  aiFroohold,  offootel]— Landanciently 
copyhold  was  for  upwards  of  100  years  treated 
as  freehold  without  any  claim  bedng  made  on 
the  part  of  the  lord  of  tihe  manor ;  and  the  only 
intimation  that  the  land  was  copyhold  was  in 
recitals  to  that  eftect  and  a  covenant  to  sur- 
render contained  in  deeds  of  recent  date  to 
which  the  lord  was  neither  party  nor  privy. 
Semble,  that  the  lord*s  right  of  entry  was  barred 
1^  the  Statute  of  limitations.  Lidiard  atuL 
BroaMey,Inre,  58  L.  J.,  Ch.  786 ;  42  Ch.D.  2o4i 
61  L.  T.  322  ;  37  W.  B.  793. 

Bight  of  Sntry  of  Lord.]— The  lord  of  the 
manor  is  barred  by  the  Statute  of  Limltationa 
from  entering  for  a  forfeiture  after  twenty  years. 
Whitton  V.  Peacock,  3  MyL  ^  K.  325. 

The  lord  of  the  manor  is  said  to  be  never  out 
of  possession  ;  and  that  whatever  is  built  on  the 
waste  is  his,  even  after  sixty  years'  possession  by 
the  tenant.    JOojfd  v.  Bartlett,  6  Yin.  123,  pL  1. 

Sed  quaere,  after  twenty  years'  possession,, 
which  is  a  bar  to  an  ejectment.    lb. 

The  defendant,  who  shared  with  others  a 
right  of  way  over  a  piece  of  land,  the  property 
in  which  was  in  the  lord  of  the  manor,  used  a 
portion  of  the  same,  amounting  to  about  three- 
quarters  of  the  whole,  in  all  respects  as  if  it  was 
properly  part  of  his  £arm,  ploughing  it  up  from 
time  to  time  and  raising  produce  thereon.  Such 
user  was  uninterrupted,  and  was  continued  for 
twenty  years  and  more.  As  to  the  remaining 
quarter,  which  was  not  in  any  way  fenced  off 
from  the  above,  it  remained  in  its  original  oon- 
dition,  and  was  used  for  the  purposes  and  in  the 
manner  that  the  whole  was  originally  intended 
to  be  used  : — Held,  that  a  good  title,  as  against 
the  lord  of  the  manor,  to  the  soil  and  minerals 
underlying  the  soil  of  three-quarters  of  the  strip 
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of  land  had  been  thus  acquired ;  but  that  nothing 
had  been  done  to  disturb  the  original  rights  in 
the  soil,  and  minerals  underlying  the  soil,  of  the 
remaining  one  quarter  of  the  piece  of  land. 
SBddon  y.  Smith,  36  L.  T.,  168. 

The  right  of  a  lord  of  a  manor  to  seize  qnonsque 
does  not  accrue  until  after  three  proclamations 
to  the  tenant  to  come  in  and  be  admitted,  or 
until  after  the  latter  has  refused ;  but  such  refusal 
must  be  deliberate,  and  not  a  mere  failure  to  be 
admitted.  Consequently,  where  a  tenant  came 
in,  but  was  not  admitted  through  some  defect  in 
his  title,  the  right  did  not  accrue  to  the  lord. 
Until  such  right  accrues,  the  statute  does  not  run 
against  the  lord.  JBeightan  y.  BeigJUon,  64  L.  J., 
Ch.  796  ;  13  R.  743  ;  73  L.  T.  86  ;  43  W.  E.  686. 
See  also  JB^lentutieal  Commiuianers  y.  Parr, 
63  L.  J.,  Q.  B.  784  ;  [1894]  2  Q.  B,  420 ;  9  B. 
642 ;  71  L.  T.  65;  42  W.  B.  661. 

BaeloniTe  of  Wafte.1 — ^Against  a  writ  of  ayel, 
after  forty-fiye  years  possession,  a  perpetual 
injunction  was  granted.  Knight  y.  Adammm, 
2  Freem.  106. 

A  common  that  has  been  oiclosed  for  thirty 
years  shall  not  afterwards  be  thrown  open. 
8Uwaf  y.  0mpi9n,  1  Yem.  82. 

After  fifty  years'  quiet  possession,  equity  will 
not  interpose  in  a  question  of  right  of  common, 
until  after  one  or  moie  yerdicts  at  law.  Anon,, 
GUb.  £q.  Bep.  188. 

Twenty  years'  adyerse  possession  of  a  waste 
inclosed  is  a  bar  to  the  entry  of  a  commoner. 
Hawke  y.  Bacon,  2  Taunt.  156. 

In  1781,  a  lord  of  a  manor,  with  the  consent  of 
the  tenants  of  the  manor,  granted  to  certain 
pexBons  licence  to  enclose  a  piece  of  the  waste, 
and  that  they  and  their  heirs  should  hold  the 
same  in  trust  for  the  purpose  of  building  a  work- 
house, rendering  to  the  lord  of  the  manor  the 
yearly  rent  of  5«.  for  the  same  for  eyer.  The 
churchwardens  and  oyerseers  entered  into  pos- 
session, and  built  a  workhouse,  and  used  it  as 
suc^  until  1836.  The  yearly  rent  was  paid  from 
1781  to  1791,  and  from  1825  to  1886.  In  1835, 
the  persons  to  whom  the  licence  was  granted  in 
1781  being  dead,  notice  was  giyen  to  the  officers 
of  the  palish,  by  the  steward  of  the  manor,  to 
nominate  other  persons  for  the  purpoee  of  admis- 
sion,  to  saye  a  forfeiture.  Seyen  persons  were 
accordingly  nominated  and  admitted,  the  parish 
paying  a  fine  on  their  admission.  In  1840  the 
parish  officers,  in  conformity  with  a  resolution  of 
the  inhabitants  in  yestir  assembled,  surrendered 
the  premises  into  the  hands  of  the  lord  of  the 
manor,  and  the  latter  took  possession,  and  after- 
wards conyeyed  the  premises  to  the  defendant. 
In  an  action  by  the  churchwardens  and  oyerseers 
to  recoyer  the  premises :— Held,  that  the  grant 
of  the  licence  in  1781  did  not  manifest  an  in- 
tention to  oonyey  a  freehold  estate,  and  that  the 
admission  of  fresh  trustees  in  1840,  and  the  pay- 
ment of  the  5#.,  were  acknowledgments  that  the 
freehold  was  in  the  lord  of  the  manor,  and  that 
the  land  was  held  by  his  permission  ;  and  there- 
fore the  possession  was  not  adyerse  at  the  time 
of  the  passing  of  3  A:  4  Will.  4,  c.  27.  Hodgsony. 
Hooper,  3  EL  &  EL  149 ;  29  L.  J.,  Q.  B.  222 ; 
6  Jut.  (kji.)  911 ;  3  L.  T.  149 ;  8  W.  B.  637. 

Held,  also,  that  the  first  tenancy  being  a  tenancy 
at  will,  the  admission  in  1836,  being  Inoperatiye 
to  conyey  a  copyhold  estate,  operated  to  create 
a  iresh  tenancy  at  will ;  and  therefore  the  right 
of  entry  of  the  lord  would  not  be  barred  until 
twenty  years  after.    Ih, 


In  an  action  of  ejectment  to  recoyer  a  portion 
of  the  waste  of  a  manor,  the  plaintiff  proyed  that 
*  he  was  lord  of  the  manor,  and  that  for  fifty  years 
prior  to  his  title  accruing  the  manor  was  yested 
in  tenants  for  life :— Held,  that  the  possession  of 
the  defendant  during  those  fifty  years  would  not 
bar  the  plaintiffs  oUlm  or  raise  a  presumption 
of  a  possession  by  the  defendant  prior  to  the 
particular  estates  for  life.  CoU  y.  Hog&on,  1  L.  T. 
439. 

If  a  statute  for  allotting  waste  lands  within  a 
manor  directs  f^  disputed  claims  to  be  tried  by 
a  feigned  issue,  and  limits  the  time  of  bringing 
such  action  to  six  months ;  an  action  brought 
against  a  copyholder  within  time,  if  abated  by 
h^  death,  must  be  reyiyed  against  the  heir, 
within  six  months  after  the  pUSntiH  has  notice 
of  the  descent,  though  the  heir  is  not  admitted  till 
long  after  the  time.    Kmght  y.  Baio,  Cowp.  788. 

Under  an  inclosure  act  in  1774,  a  lane  was 
set  out  as  a  public  way  oyer  land  in  a  manor. 
From  1778  to  1892  the  Ume  was  let  by  the  yestry 
of  the  parish  eyery  Easter  to  persons  who  paid 
for  the  hire  of  it  and  depastured  it : — Held,  that 
the  parish  had  gained  a  title  to  the  lane  by  the 
statute,  subject  to  the  pnWc  right  of  way. 
Haigh  y.  We9t,  62  L.  J.,  Q.  B.  582 ;  [1893]  2 
Q.  B.  19  ;  4  R.  896 ;  69  L.  T.  165. 

BnsroMluiMBt  «&  Waste  bj  Oop^eU 

Tenant] — ^A  copyhold  was  surrendcoed  in  1809 
to  a  trustee  for  tne  Grown  for  military  purposes. 
In  1808  the  then  lord  of  the  manor  baa  granted 
to  M.,the  governor  of  an  adjoining  fort,  a  licence 
to  inclose  part  (^  the  waste  ad joSiing  the  copy- 
hold, and  to  occupy  it  at  a  yearly  rent  durmg 
his  life  if  he  so  long  continued  goremor,  which 
he  ceased  to  be  in  1811.  Nothing  further  was 
shown  as  to  the  title  to  the  land  iiMdnded  in  the 
licence,  except  that  at  the  commencement  of  this 
action  in  1874  the  Crown  had  been  in  possession 
of  it  as  inclosed  ground,  as  well  as  of  the  original 
copyhold,  for  more  than  forty  years.  Sinoe  1811 
there  had  been  repeated  admittances  of  trustees 
for  the  Crown  to  the  original  copyhold,  in  which 
it  was  described  by  metes  and  bounds  not  includ- 
ing the  close  L.  comprised  in  the  licence.  In 
1874  the  lend  of  the  manor,  without  the  consent 
of  the  Crown,  granted  a  licence  to  get  coprolites 
out  of  close  L.  at  a  royalty,  and  reoeiyed  2222. 
for  royalties.  The  Crown  brought  an  action  for 
an  injunction  and  damages.  Fry,  J.,  held,  that 
close  L.  had  become  an  accretion  to  the  copyhold 
tenement,  and  was  of  copyhold  tenure,  out  the 
decree  only  granted  an  injunction  and  an  inquiry 
as  to  damages,  without  any  declaration  of  the 
rights  of  the  parties.  The  chief  clerk  haying 
certified  that  the  damages  payable  to  the  Crown 
were  222Z.,  and  Fry,  J.,  haying  approved  of  his 
finding,  the  lord  appealed  on  the  ground  that  the 
damages  were  excessive.  The  tenant  who  held 
close  L.  under  the  Crown  had  separately  received 
fuU  compensation  for  surface  damage,  and  the 
land  had  been  restored  to  its  original  condition  : 
— ^Held,  by  the  court  of  appeal,  that,  assuming 
the  doctrine  that  encroachments  made  by  a  lessee 
enure  to  the  benefit  of  the  landlord  to  be  appli- 
cable to  encroachments  by  a  copyholder,  the 
application  of  that  doctrine  was  excluded  by  the 
fkcts  that  the  inclosure  of  close  L.  having  been 
made  by  licence  from  the  lord  was  not  an 
encroachment,  and  that  the  subsequent  admit- 
tances did  not  treat  dose  L.  as  part  of  the  copy- 
hold tenement.  Att.-Gen,  y.  TonUino,  16  Ch.  I). 
160 ;  43  L.  Ti  486— C.  A. 
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Whether  that  doctrine  does  apply  to  copyholds, 
qiuere.    Ib^ 


Keaf  ore  of  Bamagei.l — ^Whether,  if  close 


L.  had  been  copyhold,  a  finding  which  gave  to 
the  copyholder  by  way  of  dao^ges  the  whole 
sam  received  by  the  lord  for  the  coprolites  could 
have  been  sustained,  quaere.    lb. 


Crown  aoqniring  Freehold.  V-Held,  that 


the  Crown  had  under  the  Statute  of  Limitations 
acquired  a  freehold  title  to  close  L.,  and  that  as 
the  coprolites,  therefore,  belonged  to  the  Crown, 
the  damages  were  not  excessive.    2  b, 

Pnrehafe  of  Xanor  from  Crown— Waste 


inelosed  more  than  twenty  years  before  Con- 
▼eyanoe.] — See  Doe  d.  WaU  v.  Morris j  coL  249. 


Entry  by  Lord.] — See  Doe  d.  BaJcer  v. 


CoombeSf  col.  271. 

Suit  for  Admittance.] — ^When  the  lord  had 
seized  copyholds  quousque,  and  had  held  them 
for  nearly  forty  years :— -iHeld,  that  a  bill  by  the 
heir  of  the  former  tenant  to  compel  admittance 
by  the  lord  was  a  suit  to  recover  land  within 
3  &;  4  Will.  4,  c.  27,  ss.  2,  3,  and  that  the  right  of 
the  heir  was  barred  by  that  statute.  Walters  v. 
Webb,  39  L.  J.,  Ch.  677 ;  L.  E.  6  Ch.  631 ;  18 
W.  E.  687. 

On  a  bill  to  be  admitted  to  a  copyhold,  for 
the  purpose  of  trying  the  right  of  it,  the  court 
will  not  interfere  where  the  plaintiff  is  barred 
by  the  Statute  of  Limitations,  or  where  he  does 
not  shew  a  prim&  facie  title,  with  a  reasonable 
prospect  of  success.  WiddowsanY,  Harrington 
lHarl)^  1  Jac.  ^  Walk.  632. 

Heriot  CuBtomi.j — ^To  an  action  for  seizing 
two  beasts  of  the  plaintiff  the  defendant  pleaded 
that  they  were  taiken  as  customary  heriots,  and 
the  plaintiff  replied  a  discontinuance  of  taking 
heriots  for  more  than  twenty  years,  and  that  the 
right  to  heriots  then  accrued  to  the  lord  within 
the  meaning  of  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  42)  : — Held,  that  the  replication  was 
bad.  ^ouehe  v.  Dalbiao,  44  L.  J.,  Ex.  109; 
L.  B.  10  Ex.  172  ;  33  L.  T.  221 ;  23  W.  E.  664. 

Action  to  reeoyer  Conrt  EoUs.]— The 

lord  of  a  manor  granted  a  lease  of  a  manor  to 
A.  B.,  to  hold  for  three  lives,  and  deposited  with 
A.  B.  the  court  rolls.  In  1820  the  lease  expired 
by  the  death  of  the  survivor  of  the  lives.  In 
1822  the  grantor,  by  letter,  requested  A.  B.'s 
representative  to  deliver  up  ihe  court  rolls.  No 
notice  was  taken  of  this  letter,  nor  was  any 
further  application  made  by  the  grantor  till  the 
year  1844,  when  he  filed  a  bill  against  A.  B.*s 
representatives  to  recover  the  court  rolls  and 
title  deeds  of  the  manor.  The  defendant  by  his 
answer  relied  on  the  Statute  of  Limitations : — 
Held,  that  the  bill  was  filed  too  late.  WelU 
(Dean  and  Chapter)  v.  Dodington,  2  Coll.  73 ; 
14  L.  J.,  Ch.  304 ;  9  Jur.  768. 

Attornment  of  Tenant  to  one  who  elaimf  the 
Land,  bnt  has  never  been  Admitted.] — See  Doe  d. 
lA/fuey  V.  JEdtoards,  col.  163. 

Copyhold  Qoit-rent  barred  by  Konpayment.] 
See  Uowitt  v.  Harrington,  coL  276, 


VIIL  i  ECCLESIASTICAL  AND  CHARI- 
TABLE  PRO  PERT  Y. 

By  Z  ^  ^  WUl,  4,  0.  27,  *.  29,  any  suit  to 
recover  land  or  rent  by  eoclesiastieal  or  eleemosy- 
nary corporations  soli  must  be  brought  ujithin 
two  incumbencies  and  either  six  years,  or  so 
many  more  than  six  as  will  make  sixty  in  all, 
after  a  third  appointment. 

By  s,  30,  an  aetion  to  enforce  a  right  to  pre- 
sent  to  a  benefice  must  be  brought  within  three 
adverse  incumbencies,  or,  if  tnat  is  less  than 
sixty  years,  within  so  many  more  years  as  will 
make  sixty. 

Tithes.]— The  3  &  4  Will.  4,  c  27,  s.  2,  enacts 
that  no  person  shall  bring  an  action  to  recover 
any  land  (which  by  s.  1  includes  tithes)  but 
within  twenty  years  next  after  the  right  to  bring 
such  action  has  accrued  to  him  or  some  person 
through  whom  he  claims  : — Held,  that  this 
statute  does  not  operate  to  prevent  a  tithe-owner 
from  recovering  tithes  as  cnattels  from  an  occu- 
pier, although  none  had  been  set  out  for  twenty 
years,  but  that  it  is  confined  to  cases  where  there 
are  two  parties,  each  claiming  an  adverse  estate 
in  the  tithes.  My  (Dean  and  Cluipter)  v.  ()ash, 
16  M.  Jc  W.  617  ;  15  L.  J.,  Ex,  341. 

The  right  to  tithes,  as  against  an  ecclesiastical 
corporation  aggregate,  is  barred  under  3  &  4  Will. 
4,  c.  27,  s.  2,  by  nonpayment  for  twenty  years. 
Ely  (Dean  amd  Chap/ter)  v.  Bliss,  6  Beav.  674  ; 
IIL.  J.,  Ch.351. 

Time  mm  against  Tithe  Bent-oharge  trans- 
ferred to  the  Irish  Land  Commission  from  the 
Time  when  the  former  Owner's  Bight  of  Aetion 
first  aeemed.] — See  Irish  Land  Commission  v. 
Grant,  coL  276. 

Bill  and  Decree  for  Arrears  of  Tithe  Bent- 
charge.  ] — See  Irish  Land  Commission  Y.Junkin, 
col.  276. 

Tithes  in  respeet  of  Houses  in  City  of  London 
barred.]— See  Payne  v.  Esdaile,  coL  276. 

Lease  to  Beetor  oontaining  Grant  by  him  of 
Tithe— Beeeipt  of  Tithe,  bnt  not  of  Bent,  by 
Lessor,  after  Lease  expired.] — S.  demised  lands 
to  a  rector  for  forty  years,  at  a  certain  rent ;  in 
the  lease,  the  rector,  after  covenanting  for  pay- 
ment of  the  rent,  further  granted  to  S.  the  tithe 
of  oats  of  the  parish ;  the  lease  also  contained  a 
proviso  for  re-entry,  in  case  the  rent  should  be  in 
arrear,  or  S.,  his  heirs,  &c.,  should  be  disturbed 
by  the  rector  or  his  assigns  in  the  receipt  of  the 
tithe,  and  concluded  with  a  covenant  on  the 
part  of  S.  that  the  rector  shoidd  quietly  enjoy 
the  lands,  under  the  covenants,  grants  and 
agreements  contained  in  the  lease.  After  the 
expiration  of  the  lease,  the  rector  continued  to 
hold  the  land,  but  withheld  the  rent  for  more 
than  twenty  years  ;  the  heirs  of  S.  at  the  same 
time  continuing  to  take  the  tithe  of  oats,  and 
some  confusion  existing  as  to  the  respective  rights 
of  the  rector  and  the  heirs  of  S.,  the  latter  being 
portionists  of  the  tithes  of  the  parish: — Held, 
that  the  possession  of  the  land  by  the  rector 
was  not  aaverse,  so  as  to  let  in  the  operation  of 
the  statute.  Boe  d.  PeUatt  v.  Ferrars,  2  Bos.  &  P. 
642. 
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Inoiimbeiit  of  Ohnroh.] — An  adverse  possession 
for  twenty  years  is  no  bar  to  the  church,  except 
as  against  the  same  incumbent  who  submits  to 
it.  Rwneom  v.  Doe  d.  Cooper,  8  D.  ft  B.  450 ;  6 
B.  &  C.  696 ;  4  L.  J.  (o.s.)  E.  B.  281. 

LsftM  by  Sean  of  Soanery  Lands— Allotment 
in  respoot  of  Lands  leased  —  Eight  of  Xeole- 
■iattioal  Commisaiondn  to  rooover  Allotment, 
when  Barred.  1 — ^An  allotment  ander  an  inclosure 
act  (described  as  137  A)  was  made  in  respect  of 
premises  held  by  a  person  under  lease  nom  a 
dean,  the  property  leased  being  that  of  the  dean 
in  right  of  his  deanery.  By  the  29th  section  of 
3  &  4  WilL  4,  c  27,  a  dean  could  recover  pos- 
session of  such  land  within  the  term  of  sixty 
years  from  the  time  when  the  right  of  action 
first  accrued.  By  the  3  &  4  Yictc.  118,  deanery 
lands,  after  the  death  of  any  dean  then  in  pos- 
session, passed  to  the  ecclesiastical  commis- 
fiioners;  and  the  67th  section  of  that  statute 
declared  that  "  the  ecclesiastical  commissioners 
shall  for  the  purpose  of  enforcing  payment  of  all 
profits  and  emoluments  to  be  paia  to  them,  and 
of  obtaining  possession  of  all  lands,  tithes,  or 
other  hereditaments  vested  in  or  accruing  to  them 
as  aforesaid,  and  of  recovering  the  rents  and 
profita  thereof,  have  and  enjoy  all  rights,  powers, 
and  remedies  at  law  and  in  equity  which  be- 
longed, or  belong,  or  would  l>eloug,  or  have 
belonged  to  the  holder  of  the  deanery,  ftc,  in 
respect  of  which  such  profits  and  emoluments, 
&c,  respectively  are,  by  or  under  the  provisions 
of  this  act,  to  be  paid  or  accrue  to  and  be 
vested  in  the  said  commissioners."  Renewals  of 
the  original  leases  had  been  made,  but  the  allot- 
ment 137  A  was  never  referred  to  in  them.  It 
had  been  in  1821  purchased  from  the  represen- 
tatives of  the  original  allottee,  the  title  of  the 
dean  to  it  had  never  been  asserted,  and  it  was, 
in  that  way,  held  adversely  to  him.  The  dean 
died  in  1854,  and  the  commissioners  then  came 
into  possession,  under  the  statute,  of  the  property 
of  the  deanery.  In  1877  the  commissioners 
brought  an  action  to  recover  the  allotment : — 
Held  (Lord  Blackburn,  diss.),  that  under  the 
words  of  the  57th  section  the  commissioners  had 
the  same  time  within  which  to  enforce  their 
claim  to  the  property  that  the  dean  would  have 
had  under  the  29th  section  of  3  &  4  WUl.  4, 
c  27.  There  is  a  legal  continuity  between  the 
rights,  powers,  and  remedies  of  the  dean,  and 
those  of  the  commissioners.  His  right  of  action 
was  transferred  to  them  by  statute,  and  was  not 
barred  by  the  mere  fact  of  the  truisfer.  Ecole- 
siatieal  Commimoners  v.  Howe,  49  L.  J.,  Q.  B. 
771 ;  5  App.  Cas.  736 ;  43  L.  T.  353 ;  29  W.  B. 
169— H.  L.  (B.) 

Per  Lord  Blackburn :  There  are  no  words  in 
the  57th  section  of  3  ft  4  Vict.  c.  118,  which,  as  to 
time,  render  the  29th  section  of  the  3  ft  4  Will.  4, 
c.  27,  applicable  to  the  commissioners.    lb. 

Held,  also,  that  the  right  of  action  to  recover 
the  land  accrued  at  the  surrender  of  the  lease 
current  when  the  allotment  was  made.    lb. 

Statute  nms  against  Corporation  from  Bate 
of  Lsaao.]— See  Magdalen  Hospital  v.  XnottSf 
coL  156. 

Lease  to  Tmstoes  of  Chapel — Konpayment 
of  Bent— Bight  of  Action  of  Beyersioners  not 
extingnislied.]  —  See  Bombing  v,  Sargewb^  coL 
156. 


Charitable  Trost — ^Attorney-General  sning  on 
behalf  of  BenefloiariesJ— See  St,  Mary  Mag- 
dalen, Oxford,  V.  AU.'Gen,,  coL  199. 

Devise  of  Lands  charged  with  Annuities  to 
Charities.]  —  See  ChmmUnoners  of  Charitable 
Donation's  v.  Wybra^nte,  col.  200. 


charged  with  Trust  to  support 
Curate  for  Chapsl.]— See  Att.-Gen,  v.  Davis, 
ooL  200. 

Charitable  Legaoy  barred.]— See  Cadbury  v. 
SmUh,  col.  284. 

PossoMion  by  Trustees  fbr  Charity  under  void 
Deed.] — See  Churcher  v.  Martin,  coL  252. 

Occupation  with  Glebe  of  A^'oining  Land 
purchased  by  Bector— School  built  on  the  Land  by 
Bector's  Sucoessor— Ko  Title  acquired  as  against 
Heir.]— See  Gibson  v.  Wise,  coL  252. 

IX.  CONCEALED  FRAUD. 

See  also  ante,  A,  VII.  2,  col.  121. 

By  %  ^  4:  WUl,  4,  0,  27,  s,  26,  in  oases  of  eon- 
ceaied  fraud,  the  right  to  sue  for  the  land  or  rent 
is  to  be  deemed  not  to  hate  aeerued  till  the  fraud 
was,  or  with  reasonable  dlligenoe  might  have 
been,  knoum  ;  but  the  section  is  not  to  make  a  suit 
maintainable  against  a  bond  fide  purchaser  for 
valuable  consideration. 

Discoverable  by  reasonable  Diligence.] — To 
prove  that  a  fraud  was  concealed  within  the 
meaning  of  3  ft  4  Will.  4,  c.  27,  s.  26,  it  is  not 
sufficient  to  diow  that  the  party  was  in  such  an 
imbecile  or  an  uncultivated  condition  of  mind 
that  it  was  scarcely  possible,  though  the  alleged 
fraud  was  by  an  open  act,  that  he  should  have 
discovered  the  fraud,  if  the  condition  of  his  mind 
was  not  that  of  actual  lunacy ;  for  the  court 
cannot  possibly  estimate  for  this  purpose  the 
chance  which  the  state  of  mind  and  education 
of  a  man  may  afford  of  his  making  such  discovery, 
and  is,  therefore,  compelled  to  assume  that  every 
one  not  actually  a  lunatic  is  competent  to  judge 
of  and  to  obtain  advice  concerning  his  rights,  and 
to  assert  them  if  necessary.  Manby  v.  Bewicke, 
3  Kay  ft  J.  342. 

Where  M.  D.,  with  whom  A.  J.,  a  person  of 
unsound  mind,  and  who  had  come  into  possession 
of  lands,  resided,  and  continued  to  do  so  imtil 
her  death,  obtained  a  will  and  conveyance  of 
part  of  the  lands  to  himself  in  fee,  and  for  thir- 
teen years  prior  thereto,  and  for  ten  years  after, 
received  the  rents : — Semble,  that  the  obtaining 
the  execution  of  such  instruments  from  a  party 
in  that  state  of  mind,  was  a  fraud  within  the 
3  ft  4  Will.  4,  c.  27,  s.  26.  LewU  v.  Thomas,  3 
Hare,  26. 

A  person  whose  legal  title  to  lands  is  barred 
by  3  ft  4  WilL  4,  c.  27,  may,  if  he  has  been 
deprived  by  a  concealed  fraud,  recover  by  a  suit 
in  equity  under  s.  26,  but  he  is  bound  to  show 
with  the  utmost  strictness  that  he  is  entitled  to 
the  privilege  given  by  that  section.  Chetham  v. 
Hoare,  39  L.  J.,  Ch.  876 ;  L.  B.  9  Bq.  571  ;  22 
L.  T.  57. 

Therefore,  where  a  plaintiff  sued  to  recover 
property  to  which  his  predecessor,  as  he  alleged, 
became  entitled  in  1769,  and  insisted  that  a 
register  book  containing  a  certificate  of  marriage, 
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forming  the  principal  link  in  his  title,  had  been 
f  raadalentlj  mutilated  in  order  to  preyent  him 
or  his  ancestors  f|X>m  obtaining  eviaenoe  of  the 
marriage : — Held,  that,  by  reasonable  diligence, 
evidence  of  the  marriage  might  have  been  ascer- 
tained within  twenty  yean  after  the  alleged 
fraud  had  been  committed,  and  that  he  had  not 
brought  his  case  within  that  section.    lb, 

Fielding.  ]-^In  a  case  of  concealed  fraud 

within  s.  26  of  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27),  it  is  not  enough  to  prove  a  con- 
cealed fnad  ;  the  plaintiff  must  show  that  he  or 
some  person  through  whom  he  claims  has  been 
by  such  fraud  deprived  of  the  land  sought  to  be 
iccovered,  and  tnat  the  fraud  could  not  with 
reasonable  diligence  have  been  known  or  di«- 
coveffed  more  than  the  statutory  period  before 
the  action  was  brought.  In  sudi  an  action 
general  averments  of  fraad  are  not  sufficient ; 
the  statement  of  claim  must  contain  precise  and 
full  allegations  of  facts  and  circumstances  lead- 
ing to  3ie  reasonable  inference  that  the  fraud 
was  the  cause  of  the  deprivation,  and  excluding 
other  possible  causes.  Zaioranee  v.  Norrey$ 
(Lord),  59  L.  J.,  Gh.  681  ;  15  App.  Gas.  210  ;  62 
L.  T.  706  ;  38  W.B.763;  54  J.  P.708— H.  L.  (E.) 

OoAtlmnou  adTWte  Peeseiitoa  of  Laad-- 


When  Btatttta  aonmsBMt  to  nuL] — ^The  plain- 
tiff, by  his  statement  of  daim  in  an  action  for 
recovery  of  land  brought  in  1892,  alleged  that  he 
was  the  heir-at-law  of  J.,  who  died  intestate  in 
1798,  and  that,  on  the  death  of  J.,  his  real  estate 
was  wrongfully  taken  possession  of  by  the  mother 
of  G.  G.,  5i  the  name  of  Q.  G.,  as  the  heir-at-law 
—as  the  mother  falsely  all^;ed— of  J. ;  that 
G.  G.  died  an  infant  in  1805,  whereupon  G.  G.*8 
mother  continued  to  hold  possession  in  the  name 
of  a  supposititioas  child,  B.  G.,  on  the  false  pre- 
tence that  such  child  was  a  brother  of  G.  G.,  and 
as  anch  was  heiisat-law  of  J. ;  that  both  B.  G., 
and  afterwards  the  defendant,  who  claimed  as  a 
volunteer  under  R.  G.,  remained  in  possession 
knowing  the  above  facts,  and  fraodulently  con- 
cealed Uie  same  from  the  true  heir  of  J. ;  that 
the  plaintiff  and  his  predecessors  had  been  de- 
prived of  the  estate  by  the  said  concealed  fraud, 
which  had  not,  and  could  not  with  reasonable 
diligence  have  been  discovered  until  1879 ;  and 
that  the  plaintiff,  at  the  time  of  such  discovery, 
was  an  infant,  and  only  attained  twenty-one  in 
1887.  The  defendant  moved  to  have  the  action 
dismissed  as  frivolous  or  vexatious  ;  and,  in  sup- 
port of  his  application,  adduced  evidence  to  show 
that  the  allc^tion  that  B.  G.  was  a  suppo- 
sititious child  had  been  publicly  made  in  1853 : 
-—Held,  (a)  that  the  allegations  in  the  statement 
of  claim  as  to  the  entry  in  1798  on  behalf  of 
G.  G.  did  not  show  a  case  of  concealed  fraud 
within  s.  26  of  8  A:  4  Will  4,  c  27,  but  only  a 
wrongful  entry  under  a  false  claim  as  heir-at- 
law  ;  (b)  that  the  statute  began  to  run  as  against 
the  plaintiff  and  his  predecessors  in  1798,  and 
that,  as  possession  adverse  to  the  plaintiff  and 
his  predecessors  had  been  held  ever  since,  the 
operation  of  the  statute  was  not  suspended  by 
what  was  alleged  to  have  been  done  in  1805 ; 
(c)  that  the  phdntiff  or  his  predecessors  knew, 
or  might  witn  reasonable  diligence  have  known, 
the  alleged  concealed  fraud  more  than  twelve 
years  before  action  brought ;  and,  accordingly, 
that  the  action  should  be  dismissed  as  frivolous 
or  vexatious.  Latcranee  v.  Norrey*  (supra) 
followed ;  7Wjf«rjr,  Eremtars,  and  Agency  Qt. 


V.  8koH  03  App.  Gas.  793)  distinguished.  WUU*^ 
V.  Howe  (,Earl\  62  L.  X,  Gh.  690 ;  [1893]  2 
Gh.  545 ;  8  B.  427 ;  69  L.  T.  358  ;  41  W.  B.  433 
— G.A. 

J.  died  in  1798,  having  devised  freeholds  to 
A.,  who  predeceased  him,  and  directed  payment 
of  his  debts,  but  having  made  no  further  dis- 
positions. M.,  the  heiress-at-law  and  one  of  tho 
next  of  kin,  died  in  1799.  In  1880  the  plain- 
tiff, claiming  liirough  H.,  brought  an  action 
against  the  persons  respectively  in  possession 
of  J.'s  real  and  personal  estate,  to  establish 
his  title  to  the  real  and  part  of  the  personal 
estate,  alleging  that  G.,  through  whom  the  defen- 
dant in  possession  of  the  real  estate  claimed, 
had  entered,  on  the  death  of  M.,  as  heir-at-law 
of  J.,  knowing  himself  to  be  illegitiroate,  which 
fact  had  always  been  concealed  from  the  plain- 
tiff's predecessors,  and  had  only  in  the  year 
1879  become  known  to  the  plaintiff,  and  could 
not  with  reasonable  diligence  have  been  earlier 
discovered  by  the  plaintiff  or  his  predecessors ; 
that  administration  had,  in  1798,  been  granted 
to  persons  (now  represented  by  other  defen- 
dants), who  untruly  alleged  themselves  to  be 
the  next  of  kin  of  J.,  and  who,  knowing  the 
personal  estate  to  be  impressed  with  a  trust  for 
the  true  next  of  kin,  had  kept  separate  accounts 
thereof,  and  constituted  themselves  express 
trustees  thereof,  and  that  with  such  knowledge 
separate  accounts  of  the  same  had  ever  since 
been  kept  by  those  wrongfully  in  posseasion 
thereof.  The  defendants  respectively  aemurred, 
relying  as  to  the  real  estate  on  8  JE  4  WilL  4, 
c.  27 : — ^The  court  allowed  the  demuner  as  to 
the  real  estate,  holding  that  even  assuming  the 
concealed  fraud,  it  did  not  appear  that  it  might 
not,  by  **  reasonable  diligence,*'  have  been  dis- 
covered by  the  plaintiff's  predecessor  when  G. 
entered.  Jenment,  In  t«,  Willie  y.  Howe  (^Ettrt)^ 
50  L.  J.,  Gh.  4;  43  L.  T.  375  ;  29  W.  B.  70. 

When  TisM  bagiuf  to  nui.]'-Where  the  facts 
constituting  fraud  are  in  the  knowledge  of  tiie 
party,  and  he  liea  by  for  twenty-five  years,  he 
cannot  get  relief.  Blennerkdeeett  T.  l^y,  9 
BaUlcB.  118. 

In  cases  of  fraud,  time,  in  order  to  bar  the 
remedy,  will  not  b^n  to  run  till  the  party 
acquires  a  knowledge  of  the  facts  constituting^ 
the  fraud.    IK 

Gause  of  action  within  meaning  of  Statute 
of  Limitations  arises  when  party  Ium  a  right  to 
apply  to  a  court  of  equity ;  as  where  reversion 
alleged  to  have  been  foaudulenUy  obtained, 
descends  in  equity  to  heir  by  death  of  ancestor. 
It  seems  that  the  time  of  limitation  begins  to 
run  from  the  time  when  the  fraud  is  discovered, 
either  in  life  of  ancestor,  or  upon  descent. 
WhaUey  v.  Wkalley,  3  Bligh,  9. 

Length  of  time,  of  more  than  twenty  years, 
bars  even  in  case  of  fraud,  if  the  party  seeking 
relief  has  become,  within  any  reasonable  period, 
cognisant  of  the  facts.  It  is  a  common  mistake 
to  suppose  the  time  only  begins  to  run  from  the 
notioe  of  the  fraud ;  for  if  there  is  the  full  period 
of  twenty  years,  it  is  immaterial  that  during 
much  ot  that  time  there  was  no  notice.  Byrne 
V.  Frere^  2  MolL  157. 

Timo  does  not  ran  till  Faets  eonstitntlag' 
Fraud  known.]  —  See  Trevelyan  v.  Charter, 
coL  19. 

Thengh  Fraud  held  to  five  rise  to  a  Trast» 
Tina  raas  if  Fraud  was  known.!  —  Where  a 
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trust  has  been  created  by  the  acts  of  the  parties 
themselYeB,  time  is  no  bar  to  a  suit  relating  to 
any  transaction  that  has  taken  place  in  con- 
nection wiUi  the  tmat  property ;  bat  where  a 
trust  has  been  created  otherwise,  as,  for  example, 
by  its  baring  been  founded  on  a  decree  of  the 
court,  on  the  ground  of  fraud,  time  is  a  bar, 
from  the  moment  when  the  fraud  is  discoTered ; 
secus,  if  the  party  to  be  affected  by  the  fraud 
has  not  discovered  it.  Clanriearde  (^Marguit) 
Y.  Hewning,  30  Beay.  175 ;  80  L.  J.,  Ch.  866 ; 
7  Jur.  (N.B.)  1113  ;  5  L.  T.  168  ;  9  W.  R.  912. 

nisgal  Working  of  a4i<^^3>^  Waa.] — The 
plaintiffs,  the  owners  of  ooal  mines,  disooyered 
in  1873  that  the  defendant  more  than  six 
years  previously  had,  when  working  an  adjoin- 
ing colliery,  worked  a  large  quantity  of  the 
plaintiff's  ooal  by  breaking  their  boundary. 
There  had  been  no  subsidence  of  the  surface 
or  anything  to  put  the  plaintiffs  on  inquiry,  and 
the  defendant,  in  plans  which  he  kept  of  the 
workings  in  his  o?m  mine,  had  not  marked  the 
illegal  workings :— Held,  that  the  omissian  in 
the  plans  was  not  sufficient  to  constitute  a  case 
of  concealed  fraud  so  as  to  entitle  the  plaintiffs 
to  an  account  and  damages.  lknee$  y.  BagnaUy 
33  W.  B.  690. 

Omiiaion  in  Bankrupt's  Bdkedulo.l — ^In  1825 
a  debtor,  on  his  insolvency,  omitted  from  his 
schedule  (which  he  verified  on  oath)  an  estate 
to  which  he  was  entitled.  In  1853  his  assignee 
filed  a  bill  in  equity  against  the  assignees  under 
a  subsequent  bankruptcy  and  others,  for  the 
xecoveiy  of  the  property  : — Held,  that  the  daim 
was  not  barred  by  the  statute,  there  having  been 
a  concealed  fraud.  SturgU  v.  Mone,  34  Beay. 
541.    Affirmed  on  appeal,  3  De  G.  3c  J.  1. 

Salsa  by  1Mb  Taumt.]— Fraudulent  sales  had 
been  made  by  a  tenant  for  life ;  his  son  died 
in  his  lifetime  ;  the  tenuicy  for  life  continued  to 
exist  for  aboye  thirty-five  years  after  these 
fraudulent  sales.  On  the  tenant  in  remainder 
becoming  entitled,  he  filed  a  bill  to  redeem  : — 
Held,  that  he  was  not  barred  by  the  lapse  of 
time.  BatuUm  iEdrl)  y.  Beoher,  8  CL  ac  F. 
479. 

Sneeassion  by  Illagitlmata  8«b — <*Boni  fida 
Pnrehaser  "— Knowlsdgo  of  Punliasar'B  Agant.] 
— In  a  case  of  concealed  fraud  a  purchaser  for 
yalne  is  not  entitled  to  the  protection  of  the 
proviso  at  the  end  of  s.  26  of  the  3  A:  4  Will.  4, 
c.  27,  if  his  agent  who  n^otiated  the  purchase 
had  in  the  course  of  the  transaction  actual  Imow* 
ledge  of  the  fraud,  or  had  reason  to  believe  that 
a  fraud  had  been  committed.  VaTte  y.  Vane, 
42  L.  J.,  Ch.  299 ;  L.  B.  8  Ch.  383 ;  28  L.  T. 
320 ;  21  W.  B.  252. 

By  the  words  a  **  bonft  fide  purchaser  *'  in  s.  26 
is  meant  a  person  who  has  given  full  yalue  for 
the  property.    lb. 

The  section  applies  where  the  person  who  has 
been  kept  out  ot  possession  by  a  concealed  firaud 
has  had  all  along  a  legal  right  to  enter  as  well 
as  where  he  has  had  only  an  equitable  right. 
Xb. 

A  plaintiff  alleged  in  his  bill  that  his  father 
married  A.  in  1797.  Three  weeks  before  the 
marriage  his  mother  A.  had  borne  a  son  B.,  but 
the  fiict  of  his  having  been  bom  before  wedlock 
was  carefully  oonoeated,  and  he  was  brought  up 
as  a  legitimate  son  and  heir-apparent  to  his 


father's  title  and  estates,  to  which  he  eventually 
sucoeeded.  B.  married  C.  in  18^  before  his 
father's  death,  and  he  died  in  1843,  leaying  D. 
his  eldest  son  and  heir.  In  1866  the  plaintiff, 
who  was  the  eldest  son  bom  after  the  mim*iage 
of  his  father  to  A.,  discovered  the  fact  of  B.'s 
illegitimacy,  and  also  that  that  fact  was  known 
to  D.,  and  also  •  to  the  father  of  C.  upon  the 
n^otiation  for  the  marriage  of  B.  and  C.  He 
prayed  a  declaration  of  his  title,  and  an  account 
of  rents  and  profits  against  D. : — Held,  that  the 
bill  sufficiently  alleged  a  concealed  fraud,  which 
the  plaintiff  could  not  with  reasonable  diligence 
haye  knovm  sooner ;  that  C.  must  be  taken  to 
haye  had  notice  of  B.'s  illegitimacy  through  the 
communication  thereof  to  her  father  upon  the 
negotiation  for  a  settlement  on  her  marriage 
with  B. ;  and  that  her  son  D.,  claiming  through 
the  same  marriage  settlement,  was  equaUy 
affected  with  the  sante  notice.    lb. 

Bin  to  Mt  aaLdo  Fntndnlont  Docrso  and  Oonp 

yeyanod— Plot  of  Statnta.]— B.  seised  in  fee  of 
lands,  demised  the  same  in  1696  to  T.,  a  papist, 
for  liyes ;  T.  died  in  1737,  when  W.,  his  eldest 
son,  also  a  pi^ist,  became  seised  as  special 
occupant ;  in  1741  he  conveyed  all  his  interest 
to  M.,  in  consideration  of  6001.  M.  died  in 
1750,  leaving  C,  respondent's  wife,  and  his  heir- 
at-law,  and  F.,  who  obtained  administration. 
W.  died  in  1751,  leaying  an  infant  daughter  A., 
and  B.  his  widow,  who  entered  and  received  the 
rents.  AppeUants  intermarried  in  1770,  during 
the  minority  of  A.,  who  became  of  age  in  1773 ; 
and  in  1778  appellants  filed  their  bill,  charging 
that  W.  was  almost  an  idiot,  and  was  imposed 
upon  by  K.,  for  whom  M.  was  only  a  trustee ; 
that  no  consideration  was  paid ;  that  the  con- 
sideration pretended  was  made  up  for  false 
accounts  ^^  K.,  who  being  an  attomey,  had 
alarmed  W.,  by  telling  him  that  his  interest 
was  discoverable  under  the  popery  laws,  and 
Mist  therefore  he  must  convey  to  some  protestant 
to  protect  it,  though  K.  knew  that  the  original 
demise  in  1696  was  prior  to  the  Popery  Acts. 
That  in  1741  K.  filed  a  bill  in  the  name  of  D.. 
as  a  protestant  disooyerer  against  W.,  praying 
to  be  decreed  the  benefits  of  the  demise  in  1696, 
and  of  the  renewals,  on  an  allegation  that  X., 
the  father  of  W.,  had  by  his  will  in  1727  devised 
his  interest  to  papists.  K.  proceeded  in  the 
cause,  prepared  the  answers  of  all  the  defen- 
dants, and  in  1742  the  court  decreed  in  favour 
of  D.  the  protestant,  which  decree  was  drawn 
up  by  K.,  who  caused  it  to  be  inserted ;  that 
depositions  were  read  at  the  hearing,  though  by 
the  registrar's  ndnutes  it  appeared  that  none 
were  taken  in  the  cause.  In  1742  D.  assigned 
the  decree  to  H.  in  trust  for  K.,  who  purchased 
the  inheritance  of  the  lands.  Appellants,  after 
adducing  many  evidences  of  fraud  and  inade- 
quacy of  consideration,  prayed  that  the  decree 
in  1743  might  be  set  aside  for  fraud,  and  a 
renewal  of  we  original  lease  of  1696.  Bespon- 
dents,  by  their  answers,  insisted  on  the  fairness 
of  the  transaction,  which  they  explained,  and 
insisted  on  the  Statute  of  Limitations  as  to 
matters  dP  account,  and  on  length  of  time  since 
the  original  purchase.  Whereupon  the  court  dis- 
missed the  bill,  and  their  decree  of  dismissal  was 
on  appeal  affirmed  by  the  lords.  Muieahy  y. 
KmiAy^  1  Bidgw.  P.  C.  381. 

Vo  nme-protooted  Fntnd  in  Iqnity.l— -Length 
of  time  may  bar  inequity ;  twenty  years  possession 
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ban  aB  equity  of  redemption,  but  no  time  can 
cover  a  fraud.     Pickering  t.  Stamford  (LorS)^ 

2  Yes.  J.  280  ;  4  Bro.  C.  C.  214. 

Under  particular  circumstances  of  fraud, 
imposition,  and  delay,  a  court  of  equity  will 
decree  an  account  of  rents  and  profits  of  an 
estate  after  an  adyerse  possession  of  fifty  years. 
Staekpoole  y.  DavoreHj  1  Bro.  P.  C.  9. 

X.  JUDGMENT  AND  SPECIALTY  DEBTS. 

See  aUo  ante,  A,  YI.  14,  coL  89. 

^y  3  &  4  Will.  4,  e.  42,  «.  9,aetiafu  ofdeU/or 
rent  upon  an  indenture  of  demise^  of  covenant  or 
debt  upon  any  bond  or  other  epeoiidty,  and  qf 
debtor  icirefaciae  upon  any  reoogniianoet  are  to 
be  brouglU  within  twenty  years.  By  37  4*  ^^ 
Vict,  c.  67,  s.  8,  any  proceeding  to  recover  money 
secured  by  a.  mortgage^  judgment^  or  liefu,  is  to  be 
brought  within  twelve  years  (instead  of  twenty^ 
which  was  the  period  fixed  by  ^  f  ^  Will,  4, 
e.  27,  s.  40). 

Judgments.]  —  A  creditor,  by  judgment  of 
Hilary  term,  1813,  filed  a  bill  in  1837,  against  the 
heir  and  personal  representative  of  the  conusor, 
for  payment  of  the  judgment.  The  heir,  who 
was  also  the  personal  representative  of  the  conu- 
sor, by  his  answer  relied  on  the  3  &  4  WilL  4, 
c.  27,  s.  40.  The  judgment  had  not  been 
revived,  nor  was  any  payment  on  account  of 
the  principal  or  interest  thereof  made,  or  any 
acknowledgment  in  writing  of  the  right  of  the 
plaintiff  thereto  given  by  the  conusor  or  his  real 
or  personal  representative,  subsequent  to  the 
rendition  thereof : — Held,  that  the  bill  should  be 
dismissed  with  costs.  O'Ifara  v.  Creaghj  3  Ir. 
Eq.  R.  179  ;  1  Longf.  &  T.  65. 

Case  in  which  a  suit,  and  decrees  therein,  were 
held  not  to  save  the  bar  of  the  statute  3  &  4  WilL  4, 
c.  27,  s.  42.  HuUhins  v.  O' Sullivan,  11  Ir.  Eq.  B. 
443. 

Kot   restrieted   to   those   oonstitating 

Charge  on  Land.] — By  s.  8  of  the  Beal  Property 
Limitation  Act,  1874  (87  &  38  Vict.  c.  57), 
"No  action  or  suit  or  other  proceedings  shall 
be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment,  or  lien,  or 
otherwise  charged  upon  or  payable  out  of  any 
land  or  rent,  at  law  or  in  equity,  or  any  legacy, 
but  within  twelve  years  next  after  a  present  right 
to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or  release 
of  the  same,*'  &c. : — Held,  that  the  expression 
**  judgment "  in  the  section  refers  to  judgments 
generally,  and  is  not  restricted  to  judgments 
which  operate  as  charges  upon  land,  ffebdle- 
thwaite  v.  Peever,  [1892]  1  Q.  B.  124  ;  40  W.  R. 
318. 

Notwithstanding  the  act  27  &  28  Vict.  c.  112, 
judgements  come  within  s.  8  of  the  Real  Property 
Limitation  Act,  1874,  and  in  the  absence  of  part 
payment  or  acknowledgment  in  writing,  are 
bcurred  by  the  lapse  of  twelve  years.  Jay  v. 
Johnstone,  62  L.  J.,  Q.  B.  128 ;  [1893]  1  Q.  B. 
189  ;  4  R.  196  ;  68  L.  T.  129 ;  41  W.  R.  161 ;  57 
J.  P.  309— C.  A. 

Before  8  ft  4  Will.  4,  e.  87.]— Upon  a 

bill  filed  by  a  creditor  one  day  before  the  statute 

3  &  4  Will.  4,  c.  27  came  into  operation  to  enforce 
a  judgment  of  twenty-eight  years*  standing,  the 
plMntiff,  in  order  to  rebut  the  presumption  that 


the  judgment  had  been  satisfied,  gave  evidence 
of  the  insolvency  of  his  debtor  during  the  greater 
part  of  that  period  : — Held,  that  such  evidence 
would  not  avail  the  plaintiff  against  the  unex- 
plained fact  of  his  not  having  sooner  attempted 
to  enforce  the  judgment,  and  that,  to  obtain 
relief  in  equity,  he  was  bound,  under  the  circum- 
stances, to  show  to  demonstration  that  the 
judgment  had  not  been  satisfied.  QrenfeU  v. 
mrdlestone,  2  Y.  &  ColL  662 ;  7  L.  J.,  Ex.  Eq.  42  ; 
1  Jur.  940. 


XrronoonB  Beoreo  Berersed  —  Original 


Claim  not  Barred.] — ^A  decree  to  carry  into 
execution  an  erroneous  decree  being  reveiscd, 
the  cause  was  remitted,  with  leave  to  amend  the 
bill,  by  adding  parties  and  making  a  better  case 
as  to  the  original  claim,  notwithstanding  the 
lapse  of  sixty  years  from  the  date  of  the  d^  by 
which  the  debt  was  secured,  and  of  forty  years 
from  the  date  of  the  erroneous  decree ;  as 
between  the  plaintiff  creditor  and  the  debtor, 
there  is  no  presumption  from  lapse  of  time,  in 
such  a  case,  and  upon  such  state  of  the  plead- 
ings, that  the  debt  has  been  paid.  But  other 
creiditois,  whose  debts  ought  to  have  been  pro- 
vided for  by  the  decree,  might  have  a  right  to 
raise  that  question.  Hamilton  v.  Houghton,  2 
BUgh,  169  ;  21  R.  R.  65. 


Pnisne  Judgment  Creditor's  Claim  pre- 


served by  being  made  Party  to  Kortgage  Cause.] 
— In  a  mortgage  cause  begun  prior  to  the  new 
rules,  a  supplemental  bill,  making  a  puisne 
judgment  creditor  a  party,  was  filed  within 
twenty  years  of  the  rendition  of  his  judgment. 
The  decree  was  obtained,  and  his  charge  was 
filed  after  the  twenty  years  had  expired : — Held, 
that  the  suit  was  one  the  pendency  of  which 
prevented  the  operation  of  s.  40  of  the  Statute 
of  Limitations  (3  &  4  Will.  4,  c.  27).  Joyce  v. 
Joyce,  10  Ir.  Eq.  R.  128. 


Irregular   Proceedings    eommeneed   to 


enforoe  Judgment  preserre  Bight.] — Proceedings 
up  to  a  custodiam,  under  which,  however,  no 
money  was  received,  irregularly  taken  by  a 
person  equitably  entitled  to  judgment  (under 
an  assignment,  no  memorial  of  which  was  ever 
registered),  are  sufficient  to  prevent  the  bar  of 
the  statute  8  Geo.  1,  c.  4,  set  up  in  a  suit  after- 
wards instituted  by  the  same  person  to  recover 
the  judgment.  Foster  v.  JPMahon,  11  Ir.  Eq.  R. 
287. 


Time   runs   against  Judgment   during 


Kortgagee's  Suit  against  same  Debtor.]  —  A 

mortgagee's  suit  for  foreclosure  and  sale,  insti- 
tuted in  1811,  during  the  lifetime  of  a  debtor,  is 
not  such  a  suit  as  prevents  the  Statute  of  Limi- 
tations running  against  a  judgment  creditor  of 
that  debtor,  inasmuch  as  the  judgment  creditor 
could  not  have  instituted  such  a  suit.  The 
doctrines  of  Stemdale  v.  Hankinson  (1  Sim.  393 ; 
27  R.  R.  210),  and  similar  cases,  observed  on. 
Bennett  v.  Bernard  (10  Ir.  Eq.  R,  584)  re-argued 
on  the  questions  respecting  the  voluntary  settle- 
ment, and  Statute  of  Limitations,  and  partly 
reversed.  Bennett  v.  Bernard,  12  Ir.  Eq.  R. 
229. 


Statute  does  not  run  against  Judgment 


Creditors  when  there  is  a  Stay  of  Proceedings.] 
— See  Baylee  v.  Browne,  col.  34. 
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Vo   Liiiiitatio&   in   case  of  Decree  to 

Account.] — Twenty  years  in  analogy  to  law, 
may  be  limitation  to  bar  a  claim  under  a  decree 
for  payment  of  money,  but  it  appears  there  is  no 
limitation  of  revivor  of  decree  to  account.  Onge 
V.  TruelocJi,  2  Moll.  81. 

Decree  not  Proieented  —  Judgment  on 

Covenant — Cliarge  on  Fnnd  in  Conrt] — In'  1804 
F.  instituted  a  suit  in  equity  to  recover  damages 
for  breach  of  covenant  out  of  the  real  and  per- 
sonal estate  of  B.,  the  covenantor,  and  obtained 
a  decree  in  1820,  directing  a  reference  or  an 
issue  to  ascertain  the  amount  of.  the  damages  ; 
but  instead  of  prosecuting  the  decree,  F.  brought 
an  action  on  the  covenant,  and  in  1822  obtained 
judgment  therein.  Shortly  afterwards  F.  died. 
In  1841  administration  of  his  effects  was 
obtained,  and  in  the  same  year  his  personal 
representative  filed  a  bill  of  revivor,  but  without 
obtaining  an  order  to  revive.  He  in  the  same 
year  filed  a  charge  on  foot  of  his  demand  under 
an  order  of  reference  in  1841,  made  in  another 
cause  instituted  in  1796,  to  carry  the  trusts  of 
the  will  of  B.  into  execution  ;  in  which  cause  a 
^um  of  money  had  been  impounded  to  meet, 
amongst  others,  the  dium  of  F.,  the  reference 
being  to  ascertain  what  were  the  charges  affecting 
that  fnnd  : — Held,  that  the  case  was  not  within 
the  3  &  4  Will.  4,  c.  27,  and  that  the  demand  of 
F.'s  administrator  was  not  barred.  Berming- 
liam  V.  Burke,  2  Jo.  &  Lat.  699  ;  9  Ir.  Eq.  B.  86. 

Kore   than   Twelve  Years  Old— Bight 

to  isene  Execution.] — Execution  cannot  be 
issued  on  a  judgment  where  for  twelve  years 
there  has  been  neither  payment  on  foot  thereof 
nor  acknowledgment.  Beans  v*  O'Bonnell,  18 
L,  B.  Ir.  170— C.  A. 

As  againat  Personalty.]— The  40th  sec- 
tion of  the  Statute  of  Limitations,  3  &  4  Will.  4, 
c.  27,  applies  to  a  case  in  which  a  judgment  is 
sought  to  be  enforced  against  the  personal  estate, 
as  well  as  to  a  case  in  which  it  is  sought  to  be 
enforced  against  the  land  of  the  debtor.  WaUon 
V.  Birch,  15  Sim.  62 ;  16  L.  J.,  Ch.  188 ;  11  Jur.  198. 

Ssparate  Jndgmenta  on  Joint  and  Several 

Bond.] — ^A  payment  made  within  twenty  years 
of  interest  upon  one  of  separate  judgments, 
obtained  upon  a  joint  and  several  bond,  will  pre- 
vent the  recovery  upon  foot  of  another  of  such 
judgments  from  being  barred  by  3  &  4  WiU.  4, 
c.  42,  s.  3.  EitiggUmXEarV),  In  re,  Ir.  B.  3  Eq. 
485. 

Ko   Proceedings   taken   on   Judgment 

against  Estate  —  Bnbseqnent  Purchaser  not 
Bound.] — In  a  creditor's  suit  the  debts  and 
costs  were  paid  by  the  sale  of  one  of  two 
devised  estates  ;  and  the  court  directed  the 
master  to  settle  the  proportion  which  was  to 
be  borne  by  the  other  devised  estate.  The 
devisee  of  the  first-mentioned  devised  estate  was 
entitled  for  life  only,  and  he  being  an  igno- 
rant person  and  a  day  labourer,  no  proceed- 
ings were  had  under  this  direction  for  twenty- 
six  years,  at  the  end  of  which  time  the  other 
devised  estate  was  sold  ;  the  year  following 
the  tenant  for  life  died^  and  his  son,  who  was 
entitled  in  remainder,  filed  a  bill  to  charge  the 
purchaser  of  the  other  devised  estate  with  the 
proportion  which  it  ought  to  have  contributed 
towaids  the  debts  and  costs,  and  a  decree  was 


made  by  the  Master  of  the  BoUs  accordingly, 
upon  the  ground  of  lis  pendens,  which  was  held 
to  amount  to  equitable  notice  of  the  charge :  on 
appeal  the  decree  was  reversed  by  the  Lord 
Chancellor  on  the  ground  that  there  was  no  lis 
pendens  at  the  time  of  the  purchase.  Kinsman 
V.  Kinsman,  1  Buss.  A:  M.  617 ;  Taml.  399  ;  9 
L.  J.  (O.S.)  Ch.  276. 


Annuity  secured  by.] — ^In  1817  a  tenant 

for  life  of  freehold  estates,  subject  to  long 
outstanding  terms,  granted  a  personal  annuity 
to  the  plaintiff,  secured  by  warrant  of  attor- 
ney, on  which  judgment  was  forthwith  entered 
up  and  docketed.  Afterwards,  in  1818  and  1819, 
he  created  other  incumbrances,  two  of  which 
were  by  demises  of  the  estate.  The  plaintiff 
did  not  sue  out  any  elegit  till  1822,  when  he 
did  BO.  The  inquisition  being  duly  returned, 
he  commenced  an  action  of  ejectment,  which 
he  discontinued  in  consequence  of  the  out- 
standing terms.  In  a  suit,  to  which  the  plaintiff* 
was  no  party,  the  priorities  of  the  other  incum- 
brances were  determined.  The  plaintiff,  within 
twenty  years  from  the  last  payment  of  the- 
annuity,  filed  his  bill  against  all  the  other  parties, 
to  have  it  declared  that  he  was  entitled  to  stand  aa 
first  incumbrancer ;  that  the  decree,  &c.,  might 
be  altered ;  or  that  the  plaintiff  might  be  at 
liberty  to  proceed  at  law,  and  that  the  defen- 
dants might  be  restrained  from  setting  up  the 
terms  ;  one  of  the  defences  was,  that  the  plain- 
tiff's annuity  was  usurious.  The  court  held  that 
the  plaintiff  was  not  barred  by  the  proceedings 
in  the  suit,  and  retained  the  bill  for  a  year, 
giving  the  plaintiff  leave  to  bring  an  action  for 
the  recoveiy  of  the  freehold,  and  restraining  the 
defendants  from  setting  up  the  terms  ;  and  also 
(though  not  specifically  asked  by  the  biU)  from 
setting  up  toe  Statute  of  Limitations.  Th& 
court  also  refused  to  interfere  with  the  applica- 
tion of  the  rents  in  the  meantime,  or  to  grant 
inquiries  as  to  the  validity  of  the  plaintiff*! 
charge,  holding  that  primA  facie  credit  was  to  be 
given  to  the  judgment,  and  that  if  the  defen- 
dants had  any  equitable  case  to  make  against 
the  judgment,  they  ought  to  adopt  proceedings 
of  their  own  to  establish  that  case.  Smith  v. 
Effingham  (^EarV),  7  Beav.  357  ;  8  Jur.  479. 


Time  mni  against  Creditors  fh>m  Admin- 


istration Decree.] — ^An  ordinary  administration, 
decree  in  a  legatee*s  suit  operates  as  a  judgment 
in  favour  of  creditors ;  so  that  time  under  the 
Statute  of  Limitations  b^ins  to  run  from  the 
date  of  the  decree.  Finch  v.  I^noh,  45  L.  J.,  Ch. 
816  :  35  L.  T.  235. 


Ko  Adjudication  in  Bankruptcy  on  8ta- 


tute-barred  Judgment.] — ^A  judgment  creditor  is 
not  entitled,  after  the  expiration  of  twelve  years- 
without  payment  of  interest  or  acknowledgment 
of  his  rignt,  to  obtain  an  adjudication  in  bank- 
ruptcy against  the  debtor,  though  within  the- 
twclve  years  a  suggestion  has  been  entered  on 
the  roll  under  the  Common  Law  Procedure  Act,. 
1852,  s.  129.  Tynte,  Em  parte  and  In  re,  IS 
Ch.  D.  125  ;  42  L.  T.  598  ;  28  W.  B.  767. 

BeviYor  of.  J — ^A  scire  facias  on  a  judg- 

ment  is  not  a  mere  continuation  of  a  former 
suit,  but  creates  a  new  right.  A  judgment  was 
obtained  in  1813.  It  was  revived  by  a  sciro 
facias  in  1828.  A  bill  was  filed  in  1838,  in  the 
Court  of   Exchequer  in   Ireland,   against  the 


815 


LIMITATIONS  (STATUTES  OF)— Judgment  Debts. 


816 


representatiyes  of  the  debtor,  praying  for  an 
aooonnt,  and  that  the  principal  and  interest  dae  on 
the  judgment  might  be  satisfied  oat  of  the  debtor's 
personal  or  real  estate.  Plea  of  the  Statute  of 
Limitations,  8  A:  4  WiU.  4,  c.  27,  s.  40  :— Held, 
that  the  scire  facias  created  new  rights,  and  the 
plea  was  no  bar  to  the  suit.  Farrell  v.  Oleeton^ 
11  CL  &  F.  702. 

A  jndgment  of  revivor  in  scire  facias  on  a 
judgment,  confers  on  the  connsee  a  new  present 
right  to  receive  the  amount  of  the  original  judg- 
ement, within  the  meaning  of  the  8^4  WilL  4, 
c  27,  8.  40,  and  the  twenty  years  commence  to 
ran  from  the  date  of  the  revivor,  and  not  from 
the  date  of  the  entry  of  the  original  judgment. 
/)refU  V.  Bewsan,  2  Jones,  499. 

In  1813  A.  obtained  a  judgment  against  B. 
JL  died,  and  in  the  year  1824  his  executors 
-revived  the  judgment.  In  1833  B.  died,  leaving 
O.  his  heir-at-law.  In  Hilary  term,  1836,  the 
judgment  was  again  revived.  It  did  not  appear 
that,  for  twenty  yean  previous  to  the  hist  revival, 
any  payment  or  acknowledgment  had  been  made 
on  toot  of  the  judgment,  within  the  express 
terms  of  3  A:  4  WilL  4,  c.  27,  s.  40 :— Held,  that 
the  judgment  of  revivor  in  1836  was  conclusive, 
and  that  the  period  of  limitation  should  be 
reckoned,  not  from  the  original  judgment,  but 
from  the  last  revivaL  £Mly  v.  Bodkin,  Sau.  A:  Sc. 
211.    And  see  Ottitodl  v.  Farrant,  id,  318,  n. 

Notwithstanding  the  3  A:  4  Will.  4,  c.  27,  s.  40, 
the  revival  of  a  judgment  by  scire  ^ias  within 
twenty  years  is  sufficient  to  enable  a  party  to 
proceed,  at  law  or  in  equity,  for  recovery  of  the 
sum  thereby  secured,  although  more  than  twenty 
years  have  elapsed  since  the  rendition  of  the 
original  judgment.  Myan  v.  Ckimhiey  2  Ir.  Eq.  B. 
238. 

In  1779  J.  F.  mortgaged  several  lands  to  A., 
the  only  prior  incumbrance  on  which  was  a 
judgment  of  Hilary  term,  1778,  for  800Z.,  which 
soon  ^ter  became  vested  in  A.  by  assignment. 
In  1796  B.  obtained  a  judgment  against  J.  F. 
for  1,2002.,  soon  after  which  J.  F.  died,  having 
no  estate  whatever,  except  these  lands,  which  he 
devised  in  trust  for  payment  of  his  debts.  In 
1798  A.  filed  a  bill  for  foreclosure,  in  which  B. 
was  made -a  oo-plaintiflL  In  1779  a  receiver  was 
appointed.  The  suit  having  abated  in  1802,  was 
not  revived  until  1823,  when  B.,  being  applied 
to,  denied  all  knowledge  of  tiie  previous  existence 
of  the  suit,  and  having  refused  to  be  made  a 
co-plaintifE,  he  was  made  a  defendant.  Upon  a 
decree  to  account  pronounced  in  1826,  both 
judgments  were  proved  in  the  oiBce.  In  1826, 
after  the  death  of  the  receiver,  B.  filed  a  cross 
bill  insisting  that  A.*b  claim  on  foot  of  Hie 
judgment  was  barred  by  the  statute  of  8  Geo.  1, 
c.  4 : — Held,  that  the  jndgment  was  not  barred 
by  the  statute.   Armitage  v.  IWiet,  Hayes,  222. 

Hot  •ffMti'Tt  agaiast  Lsnd  sold.] — A 

revivor  against  the  heir  of  the  conusor  of  a 
judgment,  and  the  terre-tenants  of  one  estate  of 
which  he  had  been  seised,  does  not  keep  the 
judgment  from  being  barred  by  the  Statute  of 
Limitations  as  regards  the  owners  of  another 
estate  v^ich  had  been  previously  sold  by  the 
conusor.  Martin  v.  APVaiuland  (3  Ir.  L.  B.)  is 
not  law.  Kirkwood  v.  Uoyd,  12  Ir.  Bq.  B.  686  ; 
11  Ir.  Eq.  B.  661. 

A  judgment  was  assigned  to  a  trustee  for  the 
benefit  of  the  tenants  for  life  in  possession  of  the 
lands  charged  with  A.,  who,  in  1817,  caused  the 
trustee  to  declare  a  trust  for  the  daughter  of  one 


of  them,  with  provisoes  that  no  proceedings 
should  be  taken  on  the  judgment  until  the  latter 
attained  age  or  married,  and  that  it  should  not 
be  called  in  until  the  other  tenant  for  life  died : 
— Held,  that,  up  to  1817,  the  same  person  being 
the  hand  to  pay  and  receive  the  interest  amounted 
to  a  payment  of  it,  so  as  to  prevent  the  Statute 
of  Limitations  applying,  but  that  it  began  to 
run  in  1817.    Ih, 

The  case  of  CHmndni  (^Eueeutors)  v.  Finn, 
deciding  that  a  judgment  being  held  in  trust  for 
the  person  in  possession  of  t£e  lands  chai:ged 
may  be  replied,  as  a  retainer  of  the  interest,  in 
answer  to  a  plea  of  the  Statute  of  Limitations  at 
law,  cited  and  approved  of.    lb. 

A  charge  to  pay  interest  on  a  judgment,  made 
on  other  property  by  an  owner  of  luids  liable  to 
the  judgment,  is  not  sufficient  to  prevent  the 
statute  running  in  favour  of  the  owner  of  other 
lands  originally  charged  with  it ;  and,  though  the 
payment  of  interest  by  the  one  owner  before 
twenty  years  elapses  would  keep  it  alive  against 
the  other,  qussre,  if  a  payment  after  the  twenty 
years  will  set  it  up  again.    lb. 

The  question,  on  an  objection  to  title  resting 
on  an  old  incumbrance,  is  whether  it  may  be 
binding  on  the  purchaser;  and  therefore  a 
purchsaer  was  discharged  in  consequence  of 
judgments  more  than  sixty  years  old,  against  a 
former  owner  of  the  estate,  which  were  in  force 
i^gainst  other  lands,  though  the  only  matter  to 
keep  them  out  of  the  Statute  of  Limitations 
against  the  purchaser  was  doubtful  evidence  of 
payment  of  Interest  nineteen  years  before  they 
could  have  been  barred.    lb. 

Certain  persons,  described  in  the  rental  as 
tenants  at  wiU,  having  been  in  possession  of 
part  of  the  lands  sold  for  several  years,  the  pur- 
chaser objected  that  they  had  acquired  estates 
by  virtue  of  the  Statute  of  Limitations.  Bent 
had  been  recently  levied  trom^  or  paid  by,  some 
under  coercion  of  attachment,  or  distress,  and 
others  had  admitted,  but  not  in  writing,  that 
they  were  tenants : — Held,  that  as  to  the  former 
the  payments  prevented  an  operation  of  the 
statute;  but  as  to  the  other,  the  admissions, 
not  being  in  writing,  could  not  be  relied  on  as 
estoppels  in  answer  to  the  statute.    Id.  699. 

Forelgm  Judgaw&ts.] — See  Jktpleix  v.  De 

Moven,  and  Eeim&rs  v.  Druoe,  coL  89 ;  and  Don 
v.  Xi/Dj^moaiM,  coL  88. 

GorenaBt.l — To  an  action  of  covenant  six  years 
in  not  a  good  plea  of  limitation.  Bartihome  v. 
WaUon,  6  Scott,  606;  4  Bing.  (N.O.)  178;  6 
D.  P.  C.  404 ;  7  L.  J.,  C.  P.  138  ;  2  Jur.  166. 

A  deed  of  sale  of  beds  of  coal  contained  a 
covenant  to  pay  the  purchase-money  partly  in 
cash  and  putly  in  promissory  notes.  In  an 
action  for  breach  of  covenant  for  not  paying  the 
notes  when  due: — Held,  that  the  nonpayment 
of  the  notes  was  a  breach  of  the  covenant,  and 
that,  therefore,  it  was  a  bad  plea,  that  the  causes 
of  action  did  not  accrue  within  six  years  before 
action.  Dimon  v.  Holroyd,  7  El.  &  BL  903  ;  27 
L.  J.,  Q.  B.  43 ;  8  Jur.  (K.B.)  213  ;  6  W.  B.  688. 

By   LeiMa   of  Xines  to  pay  Bent  or 

Boyalty  for  lliaeridi  •  earriad  over  BnxfiMa — 
Arraazi.] — See  Darley  v.  TemiafU,  coL  276. 

AetiML  on,  for  Bent-Charge  not  an  Action 


for  Beeoyery  of  Land  or  Xentl — See  Strachun  v. 
Thomiu^  and  Manning  v.  Pheipty  coL  274. 
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Statnto  doM  not  affset  CovtsMit  to  pay 

m  Mbrtgago,  to  long  ai  a  Tnut  to  ooU  and  pay 
J>obt  mbriati.] — See  Bennett  y.  Cooper^  coL  281. 

Bj  Suroty  in  Xortgago  Sood  to  pay  on 

J>emand— Vo  Sight  of  Aotion  nntU  Oomand.] — 
See  JBroum  y.  Brown,  ooL  10. 

Bond— Broaoli  of  Condition!.]— The  3  &  4 
Will.  4,  c  42,  8.  3,  constitutes  a  bar  to  an  action 
on  a  writing  obligatory  in  those  cases  only 
where  eyery  breach  of  the  condition  has  taken 
place  more  than  twenty  years  preyiously  to  the 
commencement  of  the  action.  Sanders  y,  Ofward, 
3  D.  &  L.  281 ;  15  M.  &  W.  48  ;  15  L.  J.,  Ex.  97  ; 
10  Jar.  186. 

Action,  on  the  obligatory  part  only,  open  two 
bonds  dated  in  1828  and  1829.  Plea,  that  the 
•causes  of  action  did  not  accrue  within  twenty 
years.  Beplication,  that  the  causes  of  action  did 
accrue  wiUiin  twenty  years.  The  first  bond 
stated  that  M.  and  the  defendant  bound  them- 
aelyeo,  and  each  of  them,  to  the  pbiintifE  in  8002. 
The  condition  (after  reciting  that  M.  had  agreed 
with  the  plaintifE  for  the  sale  to  him,  for  150Z., 
of  an  annuity  of  20Z.  to  be  paid  to  the  plaintiff 
during  the  joint  and  seyeral  liyes  of  the  plaintiff 
and  his  wile,  and  his  suryiyor ;  that  M.  had  re- 
quested the  defendant  to  join  in  and  execute  the 
bond,  which  he  had  agreed  to  do,  for  securing 
the  regular  payment  of  the  annuity  ;  and  that 
the  150Z.  had  been  paid  to  M.)  was  for  payment 
of  the  annuity  by  M.  or  the  defendant,  or  either 
of  them,  by  equal  baif-yearly  payments,  during 
the  joint  and  seyeral  liyes  at  the  plaintiff  and 
his  wife,  ^l  of  the  suryiyor,  and  a  proportionate 
part  in  case  of  the  suryiyor  dying  between  the 
<lay8  of  payment.  The  second  bond  and  con- 
dition were  similarly  framed  for  the  payment,  by 
and  to  the  same  parties,  of  an  annuity  of  lOl. 
The  plaintiff  suggested  that,  in  1851,  two-and-a- 
half  years*  arrears  were  due  in  respect  oi  each 
annuity,  and  were  stiU  unpaid.  At  the  trial,  it 
appeaired  that  M.  had  paid  the  annuities  half- 
yearly  down  to  1848,  but  neyer  till  after  the  day 
of  payment  fixed  by  the  condition,  so  that  there 
haa  been  breaches  of  the  condition  twenty  years 
before  action,  and  that  the  arrears  suggested  were 
still  due :— Held,  that  a  new  cause  of  action  arose 
upon  each  suocessiye  breach  of  the  condition; 
that,  on  the  record  as  it  stood,  the  plaintiff  was 
entitled  to  proye  at  the  trial  breaches  within 
twenty  years ;  and  that,  on  such  proof,  he  was 
entitled  to  a  yeidict  npon  the  issue  on  the 
Statute  of  Limitations.  Amott  y.  Holden  or 
j5b2<20r,  18 Q.  B. 593 ;  22L.J.,Q.B.14;  17Jur.318. 

To  a  declaration  on  a  bond  not  setting  out  any 
condition,  plea,  that  the  debt  and  cause  of  aotion 
did  not  accrue  witbin  twenty  years.  At  the  trial 
the  bond  and  condition  were  produced,  when  it 
wpeared  that  the  bond  had  been  executed  more 
than  twenty  yean,  but  that  the  condition  was 
tat  the  payment  of  the  money  after  the  death  of 
a  party  who  was  proyed  to  haye  died  within 
twenty  years  : — Held,  that  the  plea  waa  dis- 

r»yed.    Tuchey  y.  HawUnt^  4  C.  B.  655 ;  16 
J.,  C.  P.  201 ;  11  Jut.  919. 


Sooaxing  Two  Suns  on  diffHroit  Oon- 

ditlons.1 — ^When  two  separate  sums  are  secured 
by  one  bond,  a  payment  in  respect  of  one  sum 
does  not  prevent  the  statute  running;  in  respect 
of  the  other.  AMin  y.  Lee,  44  L.  J.,  Ch.  174  ; 
31  L.  T.  721  ;  23  W.  R.  287.  Affirmed,  44  L.  J., 
Oh.  376  ;  32  L.  T.  348  ;  23  W,K.  458. 


By  an  agreement  the  sum  of  1,000^.,  part  of 
the  purchase-money  of  real  estate,  was  secured 
by  a  bond.  The  arrangement  was,  that  the  sum 
of  7501.  was  to  be  paid  to  a  person  named  on  a 
given  event,  and  the  remaining  2502.  to  another 
person  on  another  event.  The  event  on  which 
the  2501,  became  payable  happened  more  than 
twenty  years  befoi-e  filing  the  biU,  and  it  was 
alleged  that  the  sum  had  never  been  paid.  The 
event  on  which  the  750Z.  became  payable  hap- 
pened within  the  twenty  years,  and  the  sum  of 
7502.  was  then  paid : — Held,  that  the  payment  of 
the  7502.  did  not  prevent  the  2502.  being  barred 
by  the  statute,    lb. 

By  Sureties  for  Payment  of  Mortgage 

Bobt— Payment  of  Interest  by  Mortgagor.]— 
In  1867  T.  P.  mortgaged  an  estate  to  L.  and  A. 
for  1,0002.,  and  at  the  same  time  £.  P.  and  0.  P. 
gave  to  L.  and  A.  a  joint  and  several  bond  in  the 
penal  sum  of  4002.,  reciting  that  the  1,0002.  had 
been  advanced  at  the  request  of  E.  P.  and  C.  P., 
and  that  they  had  agreed  to  give  as  a  better 
security  for  part  thereof  a  bond  conditioned  for 
payment  of  2002.  and  interest.  The  bond  was 
conditioned  to  be  void  if  the  mortgagor  paid  the 
mortgage  money  and  interest  according  to  his 
covenant  T.  P.  paid  the  interest  till  Bomber, 
1877,  after  which  it  fell  into  arrear,  and  in  1880 
the  mortgagees  entered  into  possession.  £.  P. 
died  in  1883,  without  having  made  any  payment 
or  ffiven '  any  acknowledgment.  L.  and  A.,  as 
creditors  under  the  bond,  took  out  a  summons  for 
administration  of  his  estate.  £.  P.'s  represen- 
tatives disputed  the  claim  on  the  ground  that 
this  was  a  proceeding  to  recover  money  secured 
on  land,  and  was  barred  by  the  lapse  of  twelve 
years  under  the  Beal  Property  Limitation  Act, 
1874  >— Held,  that  this  was  not  a  proceeding  to 
recover  money  secured  on  land,  but  to  recover 
damages  because  another  person  failed  to  pay 
money  secured  on  land,  and  that  it  did  not  come 
within  the  scope  of  the  Beal  Property  Limitation 
Act,  1874,  8.  8.  Held,  further,  that  if  the  remedy 
on  the  bond  had  be^  banable  by  the  lapse  of 
twelve  years  under  that  section,  the  payments  of 
interest  by  the  mortgagor  would  have  prevented 
the  bar.  Held,  therefore,  that  L.  and  A.  were 
entitled  to  rank  as  creditors  against  the  estate  of 
E.  P.,  and  that  If  his  representatives  did  not 
admit  assets,  an  administration  order  must  be 
made.  Sutten  y.  Sutten  (22  Oh.  611) ;  Feameide 
y.  FUnt  (22  Ch.  D.  579)  ;  and  CoekrUl  y.  Sparke 
(1  H.  Ac  C.  699),  distinguished.  P&were,  In  re, 
ZUuUeU  y.  JPkUlipe,  30  Ch.  D.  291 ;  53  L.  T.  647 
-»-C.  A. 

Aotion  on.]— In  1831  an  obligee  of  a 

bond  brought  an  action  upon  it  against  the 
obligor,  iiter  notice  of  triiu,  the  action  abated 
by  the  death  of  the  oUigor  in  1835.  The  obligor 
IdEt  a  will,  which  was  not  proved.  In  1857 
administration  of  the  goods  a^  effects  of  the 
oUigor,  with  his  will  annexed,  was  granted  to 
the  defendant.  In  1852  the  obligee  petitioned 
the  Insolvent  Debtors  Court,  and  his  efliects  vested 
in  the  provisional  assignee,  who  commenced  an 
action  on  the  bond  against  the  defendant  in 
1859 :— Held,  that  the  right  of  action  was  not 
barred  by  the  3  ft  4  WilL  4,  c.  42,  a  3.  Sturt^ie 
v.  Darell,  4  H.  &  N.  622 ;  28  L.  J.,  Ex.  366. 
Affirmed,  6  H.  dc  K.  120  ;  29  L.  J.,  Ex.  472  ;  6 
Jur.  (Nja.)  1351  ;  8  W.  R.  653  ;  2  L.  T.  808— Ex. 
Ch. 

The  same  equitable  oonstmction  which  has 
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been  given  to  the  21  Jac.  1,  c.  16,  should  be  put 
on  that  of  the  3  &  4  WilL  4,  c.  42,  as  regards 
actions  on  specialties.    lb. 

Sxeouted  in  India — ^Action  in  England.] 

— Specialty  debts  in  India  have  no  higher  legal 
value  nor  greater  efficacy  than  simple  contract 
debts  ;  and  the  same  period  of  limitation,  viz., 
three  years,  bars  the  remedy  for  both,  but : — 
Held,  by  Lopes,  J.,  that  where  an  action  on  a 
bond  executed  in  India  is  brought  in  England, 
the  bond  cannot  be  treated  as  a  simple  contract ; 
and,  therefore,  as  the  English  Statutes  of  Limi- 
tations apply,  the  remedy  is  not  barred  until 
after  the  lapse  of  the  period  of  twenty  years 
prescribed  by  3  &  4  Will.  4,  c.  42,  s.  3,  as  the 
limitation  for  actions  on  contracts  under  seal. 
Alliance  Bank  of  Simla  v.  Carey ^  49  L.  J.,  C.  P. 
781  ;  5  C.  P.  D.  429  ;  29  W.  B.  306  ;  44  J.  P. 
735. 


Collateral — Mortgage  Debt.]  — When  a 


mortgage  debt  is  secured  by  a  collateral  bond, 
the  remedy  on  the  bond  is,  under  s.  8  of  the 
Real  Property  Limitation  Act,  1874,  barred  by 
the  lapse  of  twelve  years  since  the  last  payment 
of  interest  or  acknowledgment  of  the  debt, 
equally  with  the  remedy  against  the  land  com- 
prised in  the  mortgage.  Sutton  v.  Sutton  (22 
Ch.  D.  511)  followed.  Feamnde  v.  Flint,  52 
L.  J.,  Ch.  479  ;  22  Ch.  D.  579  ;  48  L.  T.  154  ;  31 
W.  R.  318. 

Mortgage  Bebta  leonred  by.] — See  B,  II. 

9,  ante,  col.  206. 

Payment  of,  by  Tenant  for  Life— Xnonm- 

brance  on  Estate.] — ^A  party,  bdng  indebted  by 
bond,  devised  real  estate  to  his  son  for  life,  with 
remainder,  subject  to  a  term  for  the  payment  of 
legacies,  to  his  grandson  in  tail,  and  died.  Up- 
wards of  twenty  years  after  the  date  of  the  latest 
of  the  bonds,  the  tenant  for  life  and  his  assignee 
for  value  filed  a  bill  against  the  tenant  in  tail  and 
the  legatees,  alleging  that  the  tenant  for  life  had 
paid  ott  the  bonds,  and  seeking  to  stand  in  the 
shoes  of  the  obligees  as  against  the  inheritance. 
The  tenant  in  tail  pleaded  the  statute,  the  other 
legatees  did  not  * — ^Held,  that  the  payment  of  the 
bonds  by  the  tenant  for  life  did  not  constitute 
him  an  incumbrancer  on  the  estate,  and  that  the 
bonds  themselves  being  more  than  twenty  years 
old,  the  presumption  was  that  they  had  been 
satisfied.  Aforley  v.  Morley^  5  De  G.  M.  &  G. 
610  ;  25  L.  J.,.Ch.  1 ;  IJur.  (n.S.)  1097  ;  4  W.  R. 
75. 

For  Payment  of  Money  at  fkLtnre  Date 

not  a  **  Specialty  Bebt  now  owing."] — In  1886 
bonds  for  payment  of  money  were  given  by  B., 
with  warrants  of  attorney  to  confess  judgment. 
The  conditions  were,  to  pay  the  principal  upon  the 
death  of  B.,  with  interest  on  the  first  bond  from  the 
day  of  its  date,  and  on  the  latter  from  the  day  of 
the  death  of  the  obligor.  The  obligees  were  T.,  a 
son  of  the  obligor,  and  C,  in  whom  the  bonds 
were  vested  as  trustees  of  the  marriage  settlement 
of  G.,  upon  trusts  for  the  benefit  of  the  children 
of  the  marriage.  In  1807  the  real  estates  of  B. 
were  settled  upon  T.,  one  of  the  obligees,  subject 
to  a  term  of  300  years,  for  raising  5,000/.,  which 
was  to  be  applied  in  satisfying  a  debt,  and  the 
remainder  was  to  go  towards  payment  of  "  judg- 
ment and  specialty  debts  then  owing  by  B."  The 


obligor  died  in  1816,  leaving  his  son  T.  his 
executor,  who  survived  his  co-trustee  C,  and  died 
in  1836.  On  the  death  of  T..  B.  came  into  posses- 
sion of  the  estates.  On  a  bill  filed  by  the  children 
of  G.  against  B.  and  his  children,  who  were 
entitled  to  the  estates  subject  to  the  term,  and 
also  against  the  owners  of  the  term,  praying  for 
an  account,  and  payment  of  the  amount  due  on 
the  bonds,  and  that  the  same  might  be  decreed 
to  be  well  charged  on  the  lands  included  in  the 
term : — ^Held,  that  the  bonds  did  not  come  within 
the  description  of  "  judgment  and  specialty  debts 
now  due  and  owing,"  and  therefore  were  not  a 
charge  upon  the  estate  subject  to  the  term,  but 
that  the  children  of  G.  were  entitled  to  be  paid 
out  of  the  general  assets  of  the  obligor,  of  wnich 
the  money  to  be  raised  by  the  term  formed  part. 
Burrowes  v.  Oore,  6  H.  L.  Cas.  907  ;  4  Jur.  (N.S.) 
1245  ;  6  W.  R.  699. 

Held,  also,  that  the  statute  was  no  bar  to  the 
right  of  the  cestuis  que  trustent,  the  children  of  G., 
to  sue  upon  the  bonds,  although  the  obligees  were 
barred,  inasmuch  as  B.  was  their  trustee,  and  his 
was  the  hand  to  pay  and  the  hand  to  receive. 
lb. 

T.  being  the  trustee  of  the  bonds  and  the  per- 
sonal representative  of  B.,  the  right  of  the  cestuis 
que  trustent  did  not  accrue  until  the  death  of  G. 
in  1846,  and  therefore  the  statute  did  not  apply. 
lb. 


Peraonal  Claim  against  Sxeontor  on.] — 


See  Thome  v.  JE?rr,  coL  51. 


Father's  Bebta  oharged  on  Son's  Realty 


by  Son's  Will— Action  by  Obligee  of  Bond.]— 
See  O*  Connor  v.  Ha^lam,  col.  279. 

Joint    and    Sereral  —  Appointment  of 

BeceiTor  oyer  Estate  of  one  Obligor.] — A 
tenant  for  life  and  remainderman  executed  a 
joint  and  several  bond  with  warrant  of  attorney 
for  confessing  judgment  thereon,  and  several 
judgments  were  entered  up  against  them  by  the 
obligee  of  the  bond.  A  receiver  over  the  tenant 
for  life's  estate  was  extended  to  the  judgment 
against  the  father,  and  remained  in  receipt  of* 
the  rents  up  to  a  period  within  twenty  years  of 
the  present  proceeding,  but  no  payment  was  ever 
maoe  on  foot  of  the  said  judgment : — Held,  that 
the  extension  of  the  receiver  to  the  matter  of  the 
judgment  did  not  prevent  the  Statute  of  Limita- 
tions from  running  in  favour  of  the  remainder- 
man. Oreene'9  JEttate,  In  re^  13  L.  R.,  Ir.  461 — 
O.A. 


Money  due  on.]— See  Roddam  v,  Morley, 


ool.  280. 

Befbre  8  ft  4  WiU.  4,  o.  42 — Presumption. 

of  Payment — ^Befendant  Abroad.] — Payment  of 
money  secured  by  a  bond  was  not  to  be  presumed, 
although  more  than  twenty  years  had  elapsed 
since  an  acknowledgment  that  any  sum  was  due  - 
upon  it,  if  the  obligee,  ever  since  that  acknow- 
laigment,  had  resided  abroad.  Newnian  v.. 
Niewman,  1  Stark.  101. 

Beoeipts  for  Interest  indorsed  on  Bond . 

by  Obligee.] — Indorsements  on  a  bond,  acknow- 
ledging the  receipt  of  interest,  or  payment  of 
part  of  the  principal,  were  not  evidence  against 
the  obligor,  to  prove  that  the  bond  was  on  foot, . 
without  showing  that  they  were  on  the  bond 
recently  after  their  dates,  and  at  a  time  when  * 
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their  purport  was  txmtmy  to  the  interest  of  the 
obligee.    Jlate  ▼.  Bryanty  2  Camp.  821. 

The  producing  a  receipt  for  interest  within 
twenty  years,  indorsed  on  a  bond  by  the  obligee, 
was  sufficient  to  take  off  the  presumption  of 
payment,  though  no  proof  was  giren  wl^  such 
receipt  was  written  and  signed.  JSarrington 
(Jjori)  y.  Searle,  3  Bro.  P.  C.  598 ;  2  Stro.  826. 

Where  in  an  action  on  a  bond  more  than  twenty 
years  old,  to  rebut  the  presumption  of  payment, 
the  obligee  gave  evidence  of  payment  of  interest 
by  the  obligor  to  A.,  equal  in  amount  to  the 
interest  that  would  become  due  on  the  bond : — 
Held,  that  an  indorsement  on  the  bond  in  the 
handwriting  of  the  obligee,  and  which  appeared 
to  have  been  made  at  or  about  the  time  wnen  the 
bond  was  executed,  but  which  was  not  proved  to 
have  been  ever  seen  by  the  obligor,  stating  that 
the  bond  was  given  to  the  obligor  in  trust  for  A., 
was  admissible  to  connect  the  payment  of  interest 
with  the  bond.  Gleadow  v.  Atkin^  1  C.  dc  M. 
410;  3  Tyr.  289 ;  2  L.  J.,  Ex.  163. 

SaeeiTtr's  Bteogniiaaea.] — The  Statute  of 
Limitations  is  not  pleadable  to  a  scire  facias 
on  a  receiver's  recognizance.  Reg.  v.  Bayly^  1 
Pr.  ft  War.  213  ;  4  Ir.  £q.  B.  142. 

A  recognizance  to  the  crown  is  not  within  the 
operation  of  the  8  Geo.  1,  c.  4.    Ih, 

The  period  from  which  the  twenty  years 
specifieci  in  that  statute  are  to  be  reckoned  is  the 
issuing  of  the  writ,  and  not  the  day  upon  which 
it  bears  teste.    Ih 

Debt  diM  tmm  a  Xeoeiyer.] — ^A  sum  of  money 
due  from  a  receiver  whether  the  amount  has  been 
ascertained  or  not,  was  held,  so  long  as  the 
recognizance  exists,  to  be  a  debt  of  record. 
Seagram  v.  TWA,  50  L.  J.,  Ch.  572  ;  18  Ch.  D. 
296 ;  44  L.  T.  800 ;  29  W.  E.  784. 

Calli.] — ^The  proper  limitation  to  an  action  by 
an  incorporated  company  against  one  of  its 
members  for  caDs  under  8  &  9  Vict.  c.  16,  is 
twenty  years  by  3  &  4  WilL  4,  c.  42,  s.  3,  and  not 
six  years  under  21  Jac.  1,  c.  16,  s.  3.  Qfrk  and 
Bandon  By,  v.  Otfode,  13  C.  B.  827  ;  22  L.  J., 
C.  P.  198  ;  17  Jur.  655  ;  1  W.  B.  410. 

Tranifcr  of  Shares.] — By  a  deed  of  settlement 
of  a  company  it  was  provided,  that  whenever 
any  shares  should  be  transferred  to  a  new  holder, 
the  responsibility  of  the  previous  holder  in  respect 
of  such  shares  should  cease,  but  that  he  should 
not  be  released  from  his  proportion  of  losses  (if 
any)  sustained  by  the  company  up  to  the  period 
of  his  ceasing  to  be  such  shareholder : — Held, 
that  a  transferor  of  shares  was  liable  in  respect 
of  losses  that  accrued  ynoir  to  the  date  of  the 
transfer,  though  the  liability  being  by  way  of 
specialty,  a  holder  who  transferred  his  shares 
more  than  twenty  years  before  the  date  of  the 
winding-up  was  entitled  to  the  benefit  of  the 
statute,  horsey,  Ex  parte,  L.  B.  2  £q.  167  ;  14 
L.  T.47;14W.  B.417. 

Debenture  Stock— Interest— Statutory  Bight.] 
—Where  debenture  stock  is  issued  by  a  company 
formed  by  a  special  act  which  incorporates  the 
provisions  of  Part  111.  of  the  Companies  Clauses 
Act,  1863,  the  right  to  interest  on  such  stock, 
being  a  statutory  right,  is  not  barred  for  twenty 

J  cars.      Camwall    MirurraU     By,,    In    re,    66 
..J.,  Ch.  661  ;  [1897]  2  Ch.  74  ;  76  L.  T.  832  ; 
46  W.  B.  5  ;  61  J.  P.  345,  586. 

VOL.   IX, 


PonaltiM  ud«r  PrlTato  Aot.]— The  82  Geo.  3, 
c  Ixxiv.  s.  8,  imposes  duties  to  be  paid  Inr  the 
master  or  owner  for  every  ship  or  Teasel  of  a 
certain  burthen  passing  from,  to,  or  by  Bamwate. 
By  s.  16,  if  any  master  or  owner  shall  elude  or 
avoid  payment  of  the  duties,  he  shall  stand 
charged  to  be  liable  to  payment  of  the  same,  and 
the  same  are  to  be  recovered  as  penalties  imposed 
by  the  act.  By  s.  72,  penalties  are  recoverable 
by  action.  A  party  was  sued  for  duties  under 
this  act,  which  he  had  not  paid : — ^Held,  that  the 
action  being  on  a  specialty,  the  period  of  limita- 
tion was  twenty  vears,  under  3  Ac  4  Will.  4, 
c.  42,  s.  3.  Shepherd  v.  HiUe,  11  Bx.  65 ;  26 
L.  J.,  Ex.  6. 

Aotioa  by  Borough  agalnit  Cooaty  Gouaeil  to 
reooTor  Xzponaoi  in  oarrying  out  Aet  not  an 
Aotion  tm  Oobt  on  a  Statato.]— See  Salford  v. 
Laneashire  County  Council,  coL  40. 

Spoeialty  Oroditort  barred,  notwithftaading 
Bill  iUod.J--A  biU  filed  not  on  behalf  of  aU 
creditors  of  a  testator  against  his  personal 
representative  does  not  keep  alive  against  him 
the  demand  of  specialty  creditors,  and  a  d^nand 
in  such  a  case  held  baned  by  lapse  of  time. 
BuebyY,  Seymour,  I  Jo.  A  Lat  527  ;  7  Ir.  Eq.  B. 
433. 

Where  a  judgment  creditor  had  allowed  twenty 
years  to  elapse  without  taking  steps  to  recover 
his  debt,  and  then  ascertained  that  during  the 
twenty  years  a  suit  had  been  instituted  for  the 
benefit  of  the  specialty  creditors  of  his  debtor, 
and  that  under  a  decree  in  the  suit  thev  had 
received  part-payment  of  their  debts,  and  that 
there  was  money  in  court  available  for  payment 
of  the  remainder  : — Held,  that  he  was  oarred  by 
the  Statute  of  Limitations  from  proving  his  debt 
before  the  master,  and  receiving  payment 
ratably  with  the  other  creditors.  Berrington  v. 
Btant,  1  Y.  &  Coll.  434. 

Trusts  BoUtiag  to.]— See  B,  II.  7,  ante  (col. 
180). 

Aeknowlodgmint  of.]  —  See  B,  YI.,  ante 
(coL  282)  ;  HoUingehead,  In  re,  col.  134 ;  and 
Foreyth  v.  Brietowe,  col.  332. 

Arrears  of  Intoroit  on.] — See  B,  XI.  (infra). 


XL  ABBEABS  OF  BENTS  AND 
INTEBEST. 

See  alto  ante,  B,  II.  9  (coL  206),  and  B.  Y. 

(col.  273). 

By  3  &  4  Will.  4,  c.  27,  s.  42,  no  arrears  of 
rent,  or  of  interest  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any  land 
or  rent,  shall  he  recovered  more  than  six  years 
after  the  same  is  due,  except  wJiere  a  prior 
incumbrancer  lias  been  in  possession.  By  3  <^  4 
WilL  4,  c,  42,  s,  3,  actions  of  debt  for  rent  upon 
an  indenture  of  demise,  of  covenant  or  debt  upon 
any  bond  or  other  specialty,  and  of  debt  or  scire 
facias  upon  any  recognizance,  are  to  be  brought 
wUhin  twenty  years.  By  37  4^  ZS  Vict.  c.  57, 
s.  10,  the  limit  of  time  for  recovering  any  arrears 
of  rent  or  of  interest  in  respect  of  any  money  or 
legacy  charged  on  land  is  to  apply,  natwithstand' 
ifig  an  express  trust. 

Construction  of  8  ft  4  Will.  4,  o.  27,  •.  42,  and 
0.  42,  8.  8.]— The  3  &  4  Will.  4,  c.  27,  s.  42,  has 
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reference  only  to  the  land  on  which  a  demand  is 
secured,  the  object  being  to  relieve  land  from 
arrears  of  charges  beyond  six  years ;  and  this 
object  is  not  affected  by  the  terms  of  the  3  &  4 
Will.  4,  c.  42,  s.  3,  which  relates  to  a  different 
subject,  namely  to  personal  actions  only.  Hunter 
V.  Nocholds,  1  Mac.  &  G.  640 ;  1  Hall  &  Tw. 
644 ;  19  L.  J.,  Ch.  177 ;  14  Jur.  256. 

The  B  &;  4  WilL  4,  c.  42,  s.  3,  is  to  be  treated  as 
an  exception  out  of  the  42nd  section  of  3  &  4  Will.  4, 
G.  27,  and  the  construction  of  the  two  acts,  taken 
together,  is,  that  no  more  than  six  years*  arrears 
of  rent  or  interest  in  respect  of  any  sum  charged 
upon  or  payable  out  of  land  or  rent  shall  be 
recovered  by  any  distress,  action,  or  suit,  other 
than  and  except  in  actions  apon  covenant  or 
debt  upon  specialty,  in  which  case  the  limitation 
is  twenty  years.    Ih, 

The  42nd  section  of  the  3  &  4  Will.  4,  c.  27,  is 
not  repealed  by  3  &  4  Will.  4,  c  42.  Humfrey  v. 
Gery,  7  C.  B.  567. 

A.  was,  from  the  2nd  of  July,  1805,  till  the 
10th  of  July,  1841  (when  he  was  found  a  lunatic), 
and  B.,  his  committee,  had  ever  since  been, 
seised  as  of  fee  of  two-thirds  of  a  fee-farm  rent 
of  202.  ht,  per  annum  payable  on  the  29th  of 
September  and  25th  of  Maix^h,  created  by  letters 
patent  of  Hen.  8.  No  payment  of  this  rent,  or  of 
any  part  thereof,  had  been  made  since  March, 
1831,  nor  had  there  been  any  acknowledgment 
in  writing  relating  thereto  : — Held,  that  the  case 
was  governed  by  3  &  4  Will.  4,  c.  27,  s.  42,  and 
consequently  that  neither  the  lunatic  nor  his 
committee  was  entitled  to  recover  any  arrears  of 
the  rent  after  the  expiration  of  six  years  from  the 
29th  September,  1831.    Ih, 

The  limitation  in  actions  for  arrears  of  rent 
under  an  indenture  is  governed  by  3  &  4  WilL  4, 
c.  42,  s.  3.  Paget  v.  Foley,  3  Scott,  120 ;  2  Bing. 
(N.O.)  679  ;  2  Hodges,  32  ;  6  L.  J.,  C.  P.  258. 

SaTiiig  where  prior  Creditor  in  Poisei- 

sion.]— The  saving  in  3  &;  4  WiU.  4,  c.  27,  s.  42, 
that  the  time  during  which  a  prior  creditor  is  in 
possession  shall  not  count,  does  not  extend  to 
give  the  claimant  arrears  of  interest  or  rent,  as 
the  case  may  be,  for  six  years  previous  to  the 
commencement  of  such  creditor's  possession. 
The  operation  of  it  is,  that  if  it  continues  for  more 
than  six  years,  interest  or  arrears,  as  the  case  may 
be,  may  be  recovered  for  all  that  time.  Mont- 
gomery  v.  Sovthwell,  2  Con.  &  L.  263  ;  3  Dr.  & 
War.  171. 

Semble,  that  the  six  years  for  which  interest 
or  arrears  of  rent  are  recoverable  by  s.  42  of  3  &  4 
Will.  4,  c.  27,  are  to  be  counted  back,  even  in  a 
creditor's  suit,  from  the  time  of  filing  the  charge 
of  the  creditor,  not  being  plaintiff.    lb. 

The  prior  incumbrance  referred  to  in  the 
exception  in  the  statute  3  &;4  Will.  4,  c  27,  s.  42, 
is  one  which  affects  the  stock  or  interest  upon 
which  the  subsequent  incumbrance  is  also  a 
charge.  Vincent  v.  Ooing^  1  Jo.  &  Lat.  697  ; 
7  Ir.  Eq.  E.  463. 

Arrears  of  Bent.]— Account  of  rent  of  an 
estate  held  of  trustees.  The  Statute  of  Limita- 
tions being  insisted  on,  only  ordered  for  six  years 
before  biU  filed.  Herey  v.  Ballard,  4  Bro.  C.  C. 
468. 

Neglect  to  enforce  payment  of  rent  deprives  a 
lessor,  by  the  express  terms  of  the  Statute  of 
Limitations,  from  recovering  more  than  six  years' 
arrears  of  rent ;  but,  as  to  accruing  payments, 
the  legal  principle  is,  that  the  right  is  constantly 


renewed,  and  therefore  the  doctrine  of  laches 
would  not  apply.  Arehbold  v.  Scttlly^  9  H.  L. 
Cas.  360  ;  7  Jur.  (N.s.)  1169  ;  5  L.  T.  160. 

It  is  well  established  that  so  long  as  the 
relation  of  landlord  and  tenant  subsists  as  a 
legal  relation,  the  landlord's  right  to  rent  is  not 
barred  by  nonpayment  of  rent,  for  however 
long  a  time.    lo. 

The  24th  section  of  the  3  &  4  Will.  4,  c.  27, 
only  bars  equitable  rights  so  far  as  they  would 
have  been  barred  if  they  had  been  legal  rights. 
Ih. 

Account  of  rents  directed  at  the  suit  of  the 
issue  in  tail  for  six  years  previously  to  the  filing 
of  the  bill.  Gibbons  v.  Smpe,  1  De  G.  J.  &  S. 
621. 

Administration  Action — Account  of  Bents, 
directed  not  limited  to  Six  Years.] — See  Obee  v. 
Bishop,  coL  83. 

Arrears  of  Bents  reeeired  by  Mortgagee  of 
deceased  Tenant  for  Life — ^ITo  fiduciary  relation 
to  Bemaindermen.] — In  1859  a  suit  for  adminis- 
tration was  instituted  by  a  tenant  for  life  under 
a  will  of  leaseholds,  who  subsequently  mortgaged 
her  life  interest.  The  mortgagee  obtained,  under 
an  order  made  in  1860,  liberty  to  enter,  and  did 
enter,  into  possession  of  the  rents  for  the  purpose 
of  keeping  down  the  interest  on  her  mortgage, 
and  paying  the  balance  to  the  tenant  for  life. 
In  M!arch,  1866,  the  tenant  for  life  left  her  home, 
and  was  never  heard  of  afterwards.  On  a  peti- 
tion presented  in  1875  by  the  persons  entitled  in 
remainder,  it  was  held  that,  under  the  circum- 
stances, the  tenant  for  life  must  be  taken  to 
have  died  soon  after  June,  1866.  On  a  petition 
presented  by  the  same  parties  for  an  account  of 
arrears  of  rent  received  by  the  mortgagee : — 
Held,  that  the  petitioners  had  been  guilty  of  no 
laches  in  not  filing  their  petition  till  the  expira- 
tion of  seven  years  after  the  disappearance  of 
the  tenant  for  life,  and  that  they  were,  therefore, 
entitled  to  an  account  of  rents  ;  but  that  there 
was  no  fiduciary  relation  between  the  mortgagee 
and  the  petitioners,  and,  therefore,  they  were  only 
entitled  to  arrears  for  six  years  before  the  filing 
of  the  petition.  Hickman  y.  Upsall,  46  L.  J., 
Ch.  245  ;  4  Ch.  D.  144  ;  35  L.  T.  919 ;  25  W.  R. 
176— C.  A. 

Bents  reeeired  in  Error  by  Devisee  of  other 
Property,  suit  by  Heir  for.] — ^The  widow  of  a 
testator,  with  the  acquiescence  of  his  heir,  was 
let  into  possession  of  certain  freehold  houses, 
under  an  erroneous  supposition  that  they  passed 
by  the  will  along  with  other  property,  in  which 
a  life  interest  was  devised  to  her ;  and  before  the 
error  was  discovered  or  her  right  disputed,  she 
died.  On  a  bill  filed  by  the  heir  against  her 
personal  representative,  praying  the  delivery  of 
the  title-deeds,  and  an  account : — Held,  that  the 
suit  was  maintainable  for  the  rents  received 
during  her  continuance  in  possession ;  that  as 
the  defence  of  the  Statute  of  Limitations  was 
not  raised .  upon  the  pleadings,  the  account 
should  be  taken  from  the  time  when  the  plain- 
tiff's title  first  accrued ;  and  that  the  plaintiff 
was  not  at  liberty  to  set  off  the  amount  of  such 
rents  against  payments  made  by  the  widow  in 
her  character  of  executrix,  those  payments  being, 
by  virtue  of  a  special  trust,  a  primary  charge 
upon  the  estates,  of  which,  subject  to  the  widow's 
life  interest,  the  plaintiff  was  devisee.  Many* 
penny  v.  BristaWt  2  Russ.  &  M.  117 ;  1 L.  J.,  Ch.  88. 
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Bents  reeelTed  in  Srror  by  Tenant  t>nr  antre 
Tie  after  Title  determined.] — G.  being  in  posses- 
sion of  property  under  a  settlement  for  the 
residue  of  a  term  of  ninety-nine  years,  determin- 
tible  with  the  life  of  the  settlor,  who  died  in 
1830,  continued  by  mistake  in  possession  till  her 
>own  death  in  1835.  D.,  who  became  entitled  on 
the  death  of  the  settlor  under  a  deed  of  gift  from 
him,  discovered  the  mistake  in  1839,  by  consult- 
ing that  deed,  which  had  been  in  his  possession 
the  whole  time,  and  then  sued  the  executors  of  C. 
•for  the  rents  received  by  her  after  1830 : — Held, 
that  inasmuch  as  D.  had  been  guilty  of  laches  in 
not  finding  out  the  mistake  earlier  by  the  means 
which  were  in  his  power,  he  was  entitled  to  an 
account  only  for  the  period  allowed  by  analogy 
to  the  Statute  of  Limitations,  which  in  this  case 
was  six  years  before  the  filing  of  the  bill  and  an 
additional  period  during  which  he  was  abroad. 
Ifenys  y.  Shuekburgh,  4  Y.  &  CoVL  42  ;  5  Jur.  21. 

Where  the  rents  of  mines  are  reserved  by 
means  of  payment  of  produce  in  specie,  the 
profite  will  be  considered  as  acqruing  to  the 
lessor  at  the  time  of  receiving  such  produce,  and 
not  at  the  time  of  the  sale  of  it,  and  therefore 
the  statute  will  run  from  the  time  of  such 
receipt,  and  not  from  the  time  of  such  sale.    lb. 

Agent  bound  to  aeeonnt  to  Heir  for  all  Benta 
4Uid  Profit!  reoelTed  stnee  Owner's  Death.] — See 
I/yell  V.  Kennedy,  coL  204. 

Covenant  to  pay  Bent  or  Boyalty  by  Leseee  of 
Vine  in  respeet  of  Minerala  carried  OTor  Surfaee 
— ^Axrears.] — See  Darley  v.  Tennant,  ool.  276. 

Additional  Bent  in  lien  of  Tithe  Bent-oharge.] 

—The  Statute  of  Limitations  (3  &  4  WUl.  4,  c.  27, 

-8. 42)  does  not  apply  to  additional  rent  in  lieu  of 

tithe  rent-charge  as  between  landlord  and  tenant. 

Warh%rtony  JEjb  parte,  10  Ir.  Sq.  B.  206. 

Arrean  of  Bent-oharge— Collateral  Corenant 
for  Payment.] — ^The  limitation    prescribed   by 

3  &  4  Will.  4,  c.  27,  s.  42,  does  not  apply  to  an 
•action  on  a  collateral  covenant  for  payment  of  a 

rent  charged  on  land,  and  the  covenantee  may 
•recover  damages  for  the  breach  of  that  covenant, 
notwithstanding  his  right  to  recover  the  rent- 
charge  is  barred.  Matuung  v.  PkeLpi^  10  Ex. 
^9 ;  24  L.  J.,  Ex.  62. 

Aetion  on  Covenant  for  Bent-eharge  not 
within  Limit  ae  to  Actions  I6r  Beoorery  of  Land 
»or  Bent] — See  Straehan  v.  Thonuu,  coL  274. 

Arrears  of  Annuity.] — ^Arrears  of  an  annuity 
■aie  recoverable  for  more  than  six  years  if  there 
is  a  term  to  secure  it.  Snoio  v.  Booth,  8  De  G. 
M.  &  G.  69  ;  25  L.  J.,  Ch.  417  ;  2  Jur.  (M.8.)  244  ; 

4  W.  B.  345.     But  tee  moio  37  &  38  Vict,  c  57, 

8.10. 

Interest  not  allowed  on  the  arrears  of  an 
annuity,  and  the  discretion  of  the  court  on  the 
question  is  not  aifected  bv  the  statute  3  &  4 
WilL  4,  c.  42,  B.  28.  PoweW*  Ihiet,  In  re,  10 
Hare,  134. 

An  annuity  given  by  a  will,  forming  no  charge 
'Upon  land,  but  being  personal  only,  is  not  within 
the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27, 
a.  42.  Reck  v.  Callen,  6  Hare,  531  ;  17  L.  J.,  Gh. 
144  ;  12  Jur.  1 12.  And  see  Hunter  v.  Aookolds, 
19  L.  J.,  Ch.  177  ;  coL  323. 

Arrears  of  Annuity,  where  Land  not  held  in 
H^nst  to  pay.] — See  Cunningham  v.  Foot,  col.  190. 


Action  by  Annuitant  against  Pnrehaser  of 
Bstate  charged.] — See  Harriuon  v.  Duignan, 
col.  274. 

Devisee  of  Bstate  charged  with  Annuity  not 
a  Trustee  for  Annuitant,  and,  therefore,  not  more 
than  six  years  recoverable.] — See  Franeie  v. 
Groter,  coL  284. 

Arrears  of  Interest  on  Mortgage.] — ^Wbere  a 
debt  is  secured  by  a  bond  and  a  covenant  of  the 
debtor,  as  well  as  by  a  mortgage  of  his  lands,  the 
mortgagee  will  be  entitled,  under  3  &  4  Will.  4, 
c.  27, 8.  42,  and  3  &  4  Will.  4,  c.  42,  s.  3,  to  carry 
back  the  interest  account  in  a  suit  to  foreclose  the 
mortgiige  for  a  period  of  twenty  yeaw.  Bu  Vigier 
V.  Lee,  2  Hare,  326 ;  12  L.  J.,  Ch.  345  ;  7  Jur.  299. 

A  mortgagee,  notwithstanding  the  interest 
mortgaged  is  reversionary,  can  only  recover  six 
years*  arrears  of  interest  as  against  the  land 
mortgaged,  although  he  may  recover  twenty 
years'  arrears  on  the  covenant  to  pay.  Sinclair 
V.  Jaekson,  17  Beav.  405. 

A  mortgagee  in  a  suit  to  foreclose  can  only 
recover  arrears  of  interest  for  six  years  next 
preceding  the  suit,  though  the  principal  and 
Interest  are  secured  by  the  covenant  ana  bond  of 
the  mortgagor.  Bound  v.  Bell,  30  Beav.  121 ;  31 
L.J.,  Ch.l27;  9  W.  R.  846. 

After  the  sale  of  an  estate  by  a  trustee  for  a 
mortgagee,  under  a  power  of  sale,  in  a  suit  by 
the  mortgagor,  to  recover  the  surplus  money,  the 
mortgagee  cannot,  under  3  &  4  WilL  4,  c.  27, 
retain  more  than  six  years'  arrears  of  interest  out 
of  the  purchase-money.  Afaeon  v.  Broadbent, 
33  Beav.  296  ;  9  L.  T.  565  ;  12  W.  R.  1118. 

Where  a  married  woman,  entitled,  after  the 
death  of  a  tenant  for  life,  to  a  share  of  a  fund 
arising  from  moneys  the  proceeds  of  lands  de- 
vised upon  trust  for  sale,  joined  with  her  husband 
in  a  mortgage,  by  deed  acknowleiiged,  of  her 
reversionary  estate,  such  mortgage  containing  a 
covenant  by  husband  and  wife  to  pay  full  interest : 
— Held,  that  the  wife's  estate  was  money  pay- 
able out  of  land  within  8  &  4  WilL  '4,  c.  27,  s.  42  ; 
and  that  the  mortgagee  could  not  recover  more 
than  six  years'  arrears  of  interest  on  the  mort- 
gage on  such  an  estate.  Boioger  v.  Woodman, 
L.  R.  3  £a.  313. 

A  canal  company  conveyed,  under  seal,  the 
canal  works  and  rates  to  a  mortgagee,  to  hold, 
until  repayment  of  certain  money  borrowed,  and 
interest.  There  was  no  covenant  to  repay  : — 
Held,  that,  although  the  mortgagee  could  recover 
the  principal  within  twenty  years,  yet  his  remedy 
for  arrears  of  interest  was  limited  to  six  years. 
Hodge*  V.  Crogdon  Canal  Co.,  3  Beav.  86. 

Under  3  &  4  Will.  4,  c.  27,  s.  42,  a  mortgagee, 
irrespective  of  a  covenant  to  pay  or  a  term  to 
secure  the  payment,  is  entitled  tosix  years'  arrears 
of  interest.  Shaw  v.  Johmeon,  1  Drew.  &  Sm. 
412  ;  80  L.  J.,  Ch.  646  ;  4  L.  T.  460  ;  9  W.  R  629. 

So  far  as  a  covenant  to  pay  affects  the  land,  it 
is  limited  to  six  years.    lb. 

And  eee  B,  XL  9,  ante  (coL  206). 

Where  Express  Trust  is  created.]— When 

a  term  is  created  on  an  express  trust  to  secure 
principal  and  Interest,  the  3  &  4  WilL  4,  c.  27, 
s.  42,  does  not  operate  as  a  bar,  and  a  mortgagee's 
right  is  not  confined  to  six  years.  lb.  See  now 
37  &  38  Vict.  c.  57,  s.  10. 

Equitable   Mortgagee.] — ^A  corporation 

agreed  to  ptirchase  freehold  premises  subject  to 
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an  equitable  mortgage,  with  an  agreement  to 
^ve  a  legal  mortgage,  and  paid  the  monej  into 
court.  The  equitable  mortgagee  petitioned  that 
•ut  of  the  fund  there  might  be  paid  to  him  the 
principal  money  then  due  and  nineteen  years' 
interest : — Held,  that  the  petition  must  be  treated 
as  a  suit  within  3  &  4  WilL  4,  c.  27,  s.  42,  and 
that  the  mortgagee  was  entitled  only  to  his 
principal  money  and  six  years'  interest.  Stead's 
Settlement  Trmts,  In  re,  45  L.  J.,  Ch.  634 ;  2 
Ch.  D.  713 ;  35  L.  T.  465  ;  24  W.  R.  698. 


Wlien    Mortfa^  is  not  a   Charge  on 


Eoalty.l — A.  was  legatee  in  reversion  after 
certain  life  interests  of  a  testatrix's  residuary 
personal  estate.  The  estate  consisted  wholly  or 
chiefly  of  3,000Z.  invested  on  mortgage  of  real 
estate  by  the  testatrix  and  continued  on  such 
investment  by  her  trustees.  A.  mortgaged  his 
interest  in  the  3,000Z.,  and  after  sixteen  years 
(during  which  A.  paid  no  interest  on  bis  mort- 
gage) A.'s  reversion  fell  into  possession  : — Held, 
that  A.'s  mortgagee  was  entitled  as  against  the 
residdary  estate  to  recover  the  whole  arrears  of 
interest,  the  mortgage  by  A.  not  being  a  charge 
on  r^  estate  within  s.  42  of  the  Statute  of  Limi- 
tations (3  &  4  Will.  4,  c.  27).  Smith  v.  mil,  47 
L.  J.,  Ch.  788  ;  9  Ch.  D.  143 ;  38  L.  T.  638  ;  26 
W.  R.  878. 

Semble,  however,  that  if  it  had  been  a  charge 
on  i-eal  estate,  the  fact  of  the  interest  being 
reversionary  would  not  have  prevented  the  opera- 
tion of  8. 42  in  barring  arrears  of  interest  beyond 
six  years.    lb, 

In  Cases  whore  no  Aotion  noootoary.]— 

The  3  &  4  Will.  4,  c.  27,  s.  42,  does  not  apply  to 
any  case  in  which  there  is  not  strictly  a  suit  or 
an  action  for  the  recovery  of  interest.  Edmunds 
V.  Waugh,  35  L.  J.,  Ch.234  ;  L.  R.  1  Eq.  418  ;  12 
Jut.  (n.8.)  326  ;  13  L.  T.  739  ;  14  W.  R.  257. 

Therefore  where,  under  a  power  of  sale  in  a 
mortgage  deed,  the  property  mortgaged  was  sold, 
and  the  proceeds  paid  into  court  to  the  general 
credit  of  an  aocoant  in  an  administration  suit  of 
the  estate  of  the  mortgagee,  upon  a  petition  by 
trustees  of  the  parties  beneficially  entitled  to  the 
fund  in  court : — Held,  that  they  were  entitled  to 
the  full  arrears  of  interest  on  the  mortgage,  the 
fund  after  sale  having  been  in  their  possession, 
and  no  recovciy  by  distress,  suit,  or  action  being 
requisite.    Ih, 

Of  Turnpike  ToUi.]  —  See    Mcllish   v. 

Brooks^  col.  150. 

Baoital  in  Asiignmont  of  Mortgage  of 

Interest  due  not  a  iuffloient  Acknowledgment.] 
— See  Bolding  v.  Lane,  coL  287. 

Interest  from  filing  of  Charge  in  Cause.] — 
Held,  that  the  action  or  suit  by  which  the  arrears 
of  interest  **  shall  be  recovered"  under  3  &  4 
Will,  4,  c.  27,  8.  42,  was  the  charge  filed  in  the 
cause,  and  not  the  scire  facias,  and  therefore, 
that  the  party  was  entitled  to  six  years*  interest 
from  the  filing  of  the  charge  only.'  Jfutchiris  v. 
O'SuUivan,  11  Ir.  Eq.  R.  443. 

Prior  to  Statute,  Interest  on  Charge  from 
filing  of  Bill  only.] — See  Peijton  v.  McBermott, 
col.  150. 


Anmn  of  latoiott  during  prooeding  Xatato 
for  life  paid  by  Banuundormaa— Bight  to  bo 
roeoupod — ^Fnnd  in  Covrt.] — ^A  remainderman 
paid  with  his  own  money,  after  he  came  into 
possession,  interest  which  had  accrued,  during  the 
preceding  estate  for  life,  upon  charges  aifecting 
the  inheritance : — Held,  first,  that  his  executors 
were  entitled,  in  1870  (as  against  the  personal 
representative  of  the  tenant  for  life),  to  be 
recouped  out  of  a  fund  in  court,  the  produce  <^ 
rents  of  the  life  estate  brought  in,  in  1815,  by 
a  receiver  appointed  •  in  an  incumbrancer's  suit 
instituted  against  the  tenant  for  life.  Howlin  v* 
Skenpardy  Ir.  R.  6  Eq.  38. 

Held,  secondly,  that  the  fund  having  remained 
in  court,  during  the  whole  period  from  1815  to 
1870,  in  usum  jus  habentium,  the  claim  of  H.'s 
executor  was  not  barred.    Ih, 

Tenant  for  life  Uablo  to  aooonnt  for  moro 
than  six  years'  Intoroit  on  Chaxge.]  — .  See 
Stackhouse  v.  Barnston,  col.  281. 

Arroan   of   Intoroit   on   Portion   appointed 
under  Bettloment  to  Child  and  ohugod  on  Land.] 
— By  a  marriage  settlement  of  the  year  1798, 
certain  lands  were  limited  to  trustees  to  the  use 
of  A.,  the  husband,  and  B.,  the  intended  wife, 
and  the  survivor  of  them,  for  their  respective 
lives,  with  remainder  to  the  issue  of  the  marriage ; 
and  also  to  C.  (a  daughter  of  B.  by  a  former 
marriage)  in  such  shares  as  the  survivor  of  them,, 
the  said  A.  and  B.,  should  appoint.    In  1819,  A. 
being  the  survivor,  in  pursuance  of  the  power, 
appointed  a  certain  sum  to  C,  and  limited  a 
portion  of  the  said  lands  to  trustees  to  receive 
and   levy,  by  sale  or    mortgage,   the   sum  so- 
appointed,  and  directed  that  the  same  should 
b«ar  interest  and  be  payable  on  the  marriage  of 
C,  with  a  proviso  that  if  the  marriage  of  C. 
should  take  place  in  the  lifetime  of  A.,  the  said 
principal  sum  should  not  be  raised  until  twelve 
months  after  the  decease  of  A.    On  a  bill  filed 
by  C.  and  her  husband,  aiter  the  death  of  A.,, 
against  a  son  of  A.  and  B.,  who  had  got  into  and 
continued  in  the  possession  of  the  lands  since 
the  year  1825,  and  disputed  the  validity  of  the 
original  settlement  of   1798  : — Held,  that    the 
plaintiffs  were  within  the  42nd  section  of  the 
3  &  4  Will.  4,  c.  27,  and  therefore  only  entitled 
to  six  years*  arrears  of  interest  on  their  chai^. 
Bunw  V.  Bobinmn,  1  Dr.  &  Wal.  688. 

Boforenoe  ai  to  Incumbranoes  dirootod  in  a. 
Suit — ^Inoumbrancer,  not  a  Party,  entitled  to 
date  baek  Arrears  from  Inquiry.] — On  a  bill  to 
enforce  a  charge  acquired  by  a  judgment  credi- 
tor on  the  estate  of  the  debtor  a  I'eceiver  was 
appointed,  and  at  the  hearing  a  reference  as  to- 
incumbrances  on  the  estate  was  directed.  A 
statement  of  facts  and  claim  carried  in  before  the 
master  under  such  inquiry  by  an  incumbrancer^ 
not  a  party  to  the  suit,  was  held  to  take  the 
charge  as  to  the  interest  out  of  the  Statute  of 
Limitations,  3  &  4  Will.  4,  c.  27,  s.  42,  and  the 
incumbrancer  was  held  to  be  entitled  to  arrears 
of  intei'est  for  six  years  antecedent  to  the  time  of 
such  claim.  Grefuway  v.  Browfield,  Handley  v» 
Wood,  9  Hare,  201. 

Arroan  of  Interest  on  Purehase-moaey  un- 
paid.]— ^A  contract  for  the  sale  of  an  estate  made 
in  March,  1811,  stipulated  that  the  purchase- 
money  should  be  paid  in  on  the  13th  of  May 
following.    The  purchase-money  was  not  paid. 
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bat  the  purchaser  entered  into  possession,  and  he 
and  persons  claiming  under  him  continued  in 
snch  possession.  In  1834,  their  agent  signed  a 
written  acknowledgment  of  the  vendor's  title, 
safficient  to  take  his  lien  for  the  principal  of  the 
parchase-monej  out  of  the  3  &  4  Will.  4,  c.  27, 
8.  40.  In  1849,  the  assignees  of  the  vendor  filed 
a  bill  in  equity,  seeking  to  enforce  the  vendor's 
lien  on  the  estate  for  the  purchase-money: — 
Held,  that  the  42nd  section  did  not  apply  to  the 
arrears  of  interest,  but  that  the  whole  was 
recoverable  from  the  ISth  of  May,  1811.  Toft  v. 
Stevenson,  5  De  G.  M.  &  G.  735. 

latentt  on  LagaeiM.!-— Upon  the  constructive 
admission  of  assets  : — ^Held,  that  the  residuary 
legatees  were  entitled  to  immediate  payment 
of  their  legacies,  and  under  circumstances  with 
interest  beyond  the  time  allowed  by  the  Statute 
of  Limitations  (3  &  4  WilL  4,  c.  27,  s.  40). 
Diwdale  v.  Dudding,  1  T.  &  Coll.  G.  0.  265. 

Many  of  the  provisions  of  the  statute  4  Will.  4, 
c  42,  which  were  intended  primarily  for  the 
courts  of  common  law,  will  be  adopted,  mutatis 
mutandis,  by  the  court  of  equity.  Hyde  v. 
Priee^  8  Sim.  578.  8,  C,  nom.  Hart  v.  Oradock, 
6  L.  J.,  Gh.  358.  8,  C,  C.  P.  Cooper,  193.  And  see 
the  cases  on  the  question  of  interest  cited  and 
discussed,  G.  P.  Cooper,  193,  n. 

A.  B.  being  seised  in  fee  of  four  estates,  mort- 
gaged two  of  them,  and  subsequently  settled  the 
mortgaged  estates  and  one  of  the  others  on 
himself  for  life,  with  remainder  to  his  son  in 
tail,  and  covenanted  against  incumbrances,  but 
the  settlement  did  not  recite  that  there  were 
any  incumbrances.  He  afterwards  mortgaged 
the  fourth  estate  and  took  the  benefit  of  the 
Insolvent  Debtora  Act.  After  this,  a  creditor, 
on  certain  bills  of  exchange,  became  a  registered 
judgment  creditor,  and  then  filed  a  bill  against 
the  tenant  in  tail  and  the  assignee  imder  the 
insolvency  and  the  other  incumbrancers,  praying 
a  sale,  in  satis&tction  of  the  judgment  debt,  and 
what  might  be  paid  by  the  plaintiff  in  satis- 
faction of  prior  incumbrances,  subject  to  the 
estate  and  interest  of  the  tenant  in  tail  under 
the  settlement.  Among  other  incumbrances  on 
the  estates  in  question  was  a  legacy  of  800Z., 
subject  to  the  payment  of  which  the  estates  had 
l)een  devised  to  A.  B.  The  testator's  death  took 
place  in  1810,  and  the  bill  was  filed  in  1843,  at 
which  time  the  legacy,  and  the  arrears  of 
interest  thereon,  remained  unpaid : — ^Held,  that 
the  arrears  of  interest  on  such  legacy  could  only 
be  recovered  from  within  six  years  from  the 
filing  of  the  bill.  Hughes  v.  Williams,  3  Mac. 
^  G.  683 ;  16  Jar.  415.  And  see  Chappell  v. 
Jiees,  1  De  G.  M.  &  G.  393 ;  3  Mac  &  G.  683  ; 
16  Jur.  415. 

Arrears  of  interest  on  a  legacy  are  not 
recoverable  beyond  six  years  before  the  filing  of 
the  bilL  Holland  v.  Clarke,  1  Y.  &  Coll.  C.  C. 
151. 

A  testator,  who  died  in  1823,  directed  the 
tmstees  of  his  will  to  raise  a  lega<nr  by  sale  of 
his  real  estates : — Held,  that  the  legatee  was 
Slot  barred  by  the  42nd  section  of  the  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27)  from  claiming 
Interest  on  the  legacy  from  the  end  of  the  first 
jear  after  the  testatoi^s  death.  Oough  v.  BuU, 
16  Sim.  323  ;  17  L.  J.,  Ch.  486  ;  12  Jur.  859. 

A  testator  ^ve  a  fund  to  his  executrix  for 
her  life,  subject  to  the  immediate  payment 
thereout  of  a  l^^acy  to  be  divided  amongst  the 
<^diea  of  P.,  to  whom  he  also  gave  the  fond 
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after  the  death  of  the  executrix.  He  djed  in 
1847.  One  of  P.'s  children,  of  whom  there 
had  been  five,  was  last  heard  of  in  1845.  The 
executrix,  W.,  retained  one-fifth  of  the  legacy. 
She  became  lunatic  in  1851,  whereupon  the  fund 
was  carried  to  an  account  entitled  "  The  account 
of  W.  and  the  children  of  P.,"  and  the  income  of 
the  whole  was  applied  for  the  benefit  of  the 
lunatic  To  a  petition  presented  in  1871  by  the 
four  surviving  children,  for  payment  of  the 
fifth  share,  which  remained  unpaid  out  of  the 
fund,  and  for  the  payment  of  the  interest 
thereon  out  of  another  fund  belonging  absolutely 
to  the  lunatic,  it  was  objected  that  the  Statute 
of  Limitations  was  a  bar : — Held,  that  the 
statute  was  no  bar  to  the  claim  for  the  principal, 
but  was  a  bar  to  the  claim  for  more  than  six 
years'  interest.  Walker,  In  re,  41  L.  J.,  Ch.  219 ; 
L.  R.  7  Ch.  120  ;  25  L.  T.  775  ;  20  W.  R.  171. 

Sxpresi  Trait.]— See  Thompson  v.  Hast' 


wood,  col.  194. 

Intereit  on  Jadgme&ts.] — A  judgment  upon 
a  bond  in  a  penalty  conditioned  for  the  payment 
of  a  principal  sum  with  interest  is  "  a  sum  of 
money  charged  upon  or  payable  out  of  land  or 
rent,"  within  the  meaning  of  s.  42  of  the  3  &  4 
Willi  4,  c.  27,  and  that  statute  bars  the  recovery 
of  all  arrears  of  interest  thereon,  which  have 
accrued  due  more  than  six  years  next  before  the 
commencement  of  a  suit  instituted  after  the  Slst 
December,  1833,  to  enforce  payment  thereof  out 
of  the  land  or  rent.  O  ^ Kelly  v.  Bodkin,  3  Ir. 
Eq.  B.  390. 

Semble,  that  the  statute  is  a  similar  bar  to 
the  recovery  of  interest  thereon,  by  a  proceeding 
against  the  person  or  personal  chattels  of  the 
debtor.    lb. 

A  judgment  is  not  a  sum  charged  upon  or 
payable  out  of  land,  within  the  meaning  of  3  & 
4  Will.  4,  c  27,  s.  42.  An  application,  therefore, 
to  discharge  an  order  for  a  receiver,  under  5  &  6 
WilL  4,  c  55,  upon  payment  of  the  principal 
sum  due  upon  tne  judgment,  with  six  years' 
interest,  was  refused.  Kealy  v.  Bodkin,  Sau.  & 
Sc  211. 

Debts  secured  by  judgments  are  sums  of 
money  charged  upon  or  payable  out  of  land 
within  the  meaning  of  the  statute  3  &  4  WiU.  4, 
c.  27,  s.  42,  and  only  six  years'  arrears  of  interest 
can  be  recovered  upon  such  debts.  Henry  v. 
8mUh,  2  Dr.  &  War.  381  ;  1  Con.  &  L.  506 ; 
4  Ir.  Eq.  R.  502. 

In  rdation  to  the  Statute  of  Limitations,  the 
rights  of  judgment  creditors  for  arrears  of 
interest  as  against  the  real  and  personal  estates 
of  their  debtor,  are  equal  and  co-extensive.  As 
far  as  the  bar  of  the  statute  operates  for  the 
protection  of  the  real  estates  to  the  Same  extent, 
the  personal  estate  is  protected.    Ih, 

The  statute  3  &  4  Vict  c  105,  s.  26,  enacts 
that  every  judgment  debt  due  upon  any  judg- 
ment not  confessed  or  recovered  for  any  penal 
sum  for  securing  principal  and  interest,  shall 
can-y  interest,  &c.  The  interest  thus  given  is 
subject  to  the  limitations  of  the  statutes  3  Ac  4 
WiU.  4,  c  27,  B.  42.    Ih, 

On  a  reference  to  inquire  the  sum  due  for 
principal,  interest  and  costs,  on  foot  of  a  judg- 
ment, for  which  a  receiver  has  been  appointed, 
the  respondent  is  entitled  to  the  benefit  of  the 
Statute  of  Limitations,  although  not  set  up  in 
dewing  cause  against  the  appointment  of  the 
receiver ;  and  the  petitioner  is  entitled  only  to 
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interest  for  six  years  from  the  date  of  the 
oonditional  order  for  the  appointment  of  the 
receiver.    J>owell  v.  Burke,  9  Ir.  Eq.  R.  83. 

A  judgment  creditor  of  a  tenant  in  fee  in 
remainder,  after  an  estate  for  life,  is  not  entitled 
to  recover  out  of  the  lands  arrears  of  interest 
which  accrue  due  during  the  existence  of  the 
tenancy  for  life,  and  more  than  six  years  before 
the  commencement  of  the  suit.  Vincent  y. 
Ching,  1  Jo.  &  Lat.  697  ;  7  Ir.  Eq.  R.  463. 

The  period  of  limitation  applicable  to  the 
recovery  of  interest  upon  a  judgment  is  regulated 
by  3  &;  4  Will.  4,  c.  27,  s.  42,  and  only  six  years' 
interest  is  recoverable  out  of  the  personal  estate 
of  the  judgment  debtor.  Brestin  v.  Hodgens 
(It.  R.  10  Kq.  260)  not  followed.  M'DonneU  v. 
FUzgerald,  [1897]  1  Ir.  R.  556. 

After  Belay  in  prooeediny  with  Bill  Aeoonnt 
and  Interest  f^m  Bate  of  Bill  of  BeyiTor  only.] 
—See  ThornhUl  v.  Gloxery  coL  37. 

Charge,  Interest  on — Conyeyanee  to  Troetees 
to  pay  off  Inonmbranoei — Inonmbraneer  not  a 
Cestni  que  Tmit.] — See  Ecant  v.  Bagwell^  coL 
186. 

Appropriation  of  general  Payment  of  Interest 
to  Interest  due  within  six  Years.] — Sec  Fitz- 
viaurice,  In  re,  col.  283. 

XII.  PLEADINGS  AND  PROCEDURE. 

See  alto  ante,  A,  YIII.  (col.  144). 

By  B.  S.  ft,  1883,  Ord.  XIX,  r.  15,  the  Statute 
of  Limitations  must  be  pleaded, 

Heeessity  of  Pleading  -q^ially.] — ^Where  a 
Statute  of  Limitations  cxtmguishes  the  right, 
and  does  not  merely  bar  the  remedy,  the  defence 
under  such  statute  need  not  be  pleaded  specially ; 
and,  therefore,  in  replevin,  evidence  of  the  lapse 
of  twenty  years,  under  the  3  &  4  Will.  4,  c.  27, 
Bs.  23,  34,  since  the  last  payment  of  rent,  may  be 
given  under  a  plea  in  bar  of  non  tenuit.  Be 
Beauroir  v.  Ou>en,  5  Ex.  166 ;  19  L.  J.,  Ex.  177— 
Ex.  Ch. 

In  an  action  for  the  recovery  of  real  property, 
if  the  statement  of  claim  shews  on  the  face  of  it 
that  the  time  within  which  the  title  to  land 
must  be  asserted  has  gone  by,  the  defence  of 
the  Statute  of  Limitations  can  be  raised  upon 
demurrer.  Bawkine  v.  Penrhyn  (LorS),  48  L.  J.. 
Ch.  304  ;  4  App.  Cas.  51 ;  39  L.  T.  583 ;  27  W.  Ri 
173— H.  L.  (E.) 

See  BurgOy  In  re^  OUlard  v.  LatoremoTij  ool. 
192. 

Beplioation  of  the  Statnte  to  Plea  jniti^ring 
Treipaii — ^Rejoinder.  J — In  trespass  quare  clausum 
fregit,  the  defendant  m  his  plea,  deduced  title  by 
an  inclosure  act  to  an  allotment  of  land  com- 

f rising  the  locus  in  quo,  to  T.,  a  trustee  for  him. 
t  then  stated  the  entiy  and  possession  of  T., 
until  just  before  the  time  of  the  trespasses,  gave 
express  colour  to  the  plaintiff,  and  stated  his 
possession  at  the  time  of  the  trespass  under  a 
charter  of  demise,  without  livery,  and  justified 
the  trespass  as  servant  of  T.,  and  by  his  com- 
mand. The  plaintiff  replied,  that  the  defendant 
entered  and  committed  the  trespasses  after  the 
1st  December,  1833,  and  that  the  entry  was  made 
for  the  purpose  of  recovering  the  close,  and  that 
the  supposed  right  to  enter  did  not  first  come  to 
T.  or  tne  defendant,  or  any  person  through  whom 
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he  claimed  the  estate  and  interest  in  the  close,  at 
any  time  within  twenty  years  before  making  that 
entry  ;  and  that  by  reason  thereof  the  supposed 
right  of  T.  and  the  defendant  as  his  servant  was 
extinguished: — Held,  that  the  replication  wa» 
sufficient,  and  that  it  was  not  necessary  that  it 
should  shew  what  the  defendant's  title  was,  and 
how  it  was  barred ;  and  that,  if  the  defendant 
wished  to  avail  himself  of  the  right  of  entry 
under  3  &  4  WilL  4,  c.  27,  s.  16,  he  ought  to  have 
rejoined  it  Jones  y.  Jones,  4  D.  &  L.  494 ;  16 
M.  &  W.  699 ;  16  L.  J.,  Ex.  299  ;  11  Jar.  835. 

Admission  in  Plea  that  Posiesilon  in  Plaintiff 
at  time  of  alleged  Trespaii,  Sflbct  ot]— See 
Eeyse  v.  Powell,  coL  254. 

Beplioation  of  Aeknowledgment  to  Plea  of 
Statnte.]— To  a  plea  of  the  3  &  4  WiU.  4,  c  42, 
in  an  action  upon  a  mortgage  deed,  the  plaintiff,, 
in  order  to  take  the  case  out  of  such  statute- 
by  an  acknowledgment  in  writing,  under  s.  5, 
must  reply  such  acknowledgment  speciidly^ 
Xempe  or  Xent  v.  Oibbon  or  6ribbonSt  9  Q.  B. 
609  ;  16  L.  J.,  Q.  B.  120 ;  11  Jur.  299. 

But  the  plaintiff  need  not  set  out  the  acknow- 
ledgment  in  his  replication.  S.  C,  12  Q.  B.  662  ;. 
17  L.  J.,  Q.  B.  298  ;  12  Jur.  697. 

To  an  action  on  a  deel  the  defendant  pleaded 
the  3  &  4  WilL  4,  c.  42,  to  which  the  plaintiff 
replied,  that  the  defendant  before  suit  made  an 
acknowledgment  that  the  debt  remained  unpaid 
and  due  to  the  plaintiff,  within  the  true  intent 
and  meaning  of  the  statute,  and  that  the  action 
was  brought  within  twenty  years  next  after  such 
acknowl^gment.  The  court  directed  this  rcpli- 
cation  to  be  amended,  as  being  so  framed  as  to 
prejudice  the  &iir  trial  of  the  cause ;  but  refused 
to  give  the  defendant  the  costs  of  the  application, 
or  to  compel  the  plaintiff  to  specify  the  dale  of 
the  acknowledgment  on  which  ne  rdiied.  Forsyth 
V.  Brlstowe,  8  Ex.  347 ;  22  L.  J.,  Ex.  70 ;  17  Jur. 
46. 

Demurrer  to  Bill  in  Eqnity  in  aid  of  Claim 
barred  at  Law.] — The  right  to  a  real  estate  vested 
in  possession  in  October,  1803,  but  the  claimant 
did  not  pursue  her  right  until  December,  1833,  and 
obtained  judgment  by  default  in  1834.  In  183.> 
that  judgment  was  reversed.  A  demurrer  to  a 
bill  in  equity  to  correct  error  in  the  latter  judg« 
ment,  allowed,  on  the  ground  that  more  than 
twenty  years  had  elapsed  since  the  right  to  the* 
property  accrued.  Plunkett  v.  Burlington  (Lord),, 
1  Jur.  376. 

A  plaintiff  brought  an  action  of  ejectment 
against  a  person  in  possession,  and  afterwards 
filed  a  bill  of  discovery  in  aid. of  the  action,  and 
to  restrain  the  defendant  from  settins  up  out- 
standing terms.  By  the  death  of  the  defendant 
the  suit  abated,  and  the  benefit  of  the  action  at 
law  became  lost  After  twenty  years*  adverse 
possession,  the  plaintiff  having  filed  a  bill  of 
revivor,  a  demurrer  thereto  was  allowed,  on  the 
ground  that  no  efEectual  proceeding  could  now 
be  had  at  law,  and  that  the  discovery  and  relief 
songht  would,  therefore,  be  useless.  Bantpton  y^ 
Birohall,  11  Beav.  38. 

Statute  a  bar  to  Biseovery.] — See  OiUhhtirt  t«. 
Oreasy,  ooL  178. 

Allegation  in  Bill  of  prerioui  Proeeedinga^ 
without  stating  Besult.] — ^An  ejectment  bill 
filed  in  1842  stating  that  the  plaintifTs  all^sec^ 
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right  to  the  land  accrued  in  1812,  that  a  bill  had 
b^n  filed  in  1824  to  recover  the  property,  and 
that  an  ejectment  had  been  brought  in  1832, 
which  was  stayed  until  the  plaintifi  had  paid  the 
costs  of  a  former  ejectment ;  but  it  did  not  state 
the  result  of  the  suit  or  action : — ^Held,  that  it 
must  be  inferred  that  they  had  failed,  and  that 
they  did  not  prevent  the  operation  of  the  Statute 
of  Limitations.  Bampton  v.  BirchaZly  5  Beav. 
67  ;  6  Jur.  815.    And  $ee  11  L.  J.,  Ch.  200. 

Beplj  alleging  concealed  Frsnd.] — See  Oibbi 
V.  GuiltL,  coL  121. 

In  Action  fbr  Specific  Perfonnaace.] — See  TaU 
marsh  v.  Muggleston^  coL  151. 

Insvfieient  Flea  of  Statute  by  Purchaser  firom 
LetMO.] — See  Chadwick  v.  Broadwood^  coL  159. 

Plea  that  Acts  committed  more  than  six  yean 
to  Action  for  Acoonnt  of  Waate.] — See  Simpson  v. 
Simpson^  coL  168. 

Plea  of  Statute  allowed  in  Action  for  Bedemp- 
tiom.] — See  Aggas  v.  Pickerell^  coL  211. 

Statement  in  Bill  to  redeem  that  Mortgagee 
entered  shortly  after  Date  of  Deed — ^Bo  Inference 
that  Bntry  vithin  five  years  from  Deed.] — See 
Baiter  v.  WetUm^  col.  213. 

Time  of  Disability  most  be  stated  in  Pleading 
it.]— See  Blewitt  v.  TTumas,  col.  250. 

Plea  of  Possession  without  accounting,  to 
Claim  fbr  Bent-charge.] — See  Baldwin  v.  Aaehf 
col.  277. 

Claim  to  Land  based  on  concealed  Fraud  must 
state  Facts  shewing  that  Plaintiif  was  depriTcd 
of  the  Land  by  such  Fraud.] — See  Lavorance  v. 
ITorreySy  coL  307. 

Allegation  of  wrongfiil  Bntry  under  fialse 
Claim  as  Heir  not  an  Allegation  of  concealed 
Fraud.]— See  Willis  v.  Howe,  coL  808. 

Plea  of  Statute  by  Defi»ndant  Tenant-in-Tail 
enuring  to  Benefit  of  Defendant  Legatees.] — 
See  Morley  v.  Morley,  coL  319. 

A.  H.  B. 
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See  PENALTY. 


LIQUIDATION. 

In  Bankruptcy.]— iS^  BAinCBUPTCT. 
In  Winding-up.} — See  Company. 


1.  Generally^  834. 

2.  Transaotions  pending  Proceedings, 

a.  In  General,  336. 
h.  Alienation  of  Subject-matter,  337. 
e.  Notice,  342. 

d.  Staying   Proceedings — See   KV'BKLL 
— ^Pbagtigb. 

1.  Generally. 

Doctrine  as  to.]— Tbe  doctrine  as  to  the  effect 
of  lis  pendens  on  the  title  of  an  alienee,  is  not 
founded  on  any  principles  of  courts  of  equity 
with  regard  to  notice,  but  on  the  ground  that 
it  is  necessary  to  the  administration  of  justice 
that  the  decision  of  the  court  in  a  suit  should  be 
binding,  not  only  on  the  litigant  parties,  but  on 
those  who  derive  title  from  them  pendente  lite, 
whether  with  notice  of  the  suit  or  not.  Bellamy 
V.  SaUne,  1  De  G.  &  J.  666 ;  26  L.  J.,  Ch.  797  ; 
3  Jur.  (N.a)  943  ;  6  W.  B.  1. 

In  what  Cases.]— When  a  suit  has  been  insti- 
tuted in  order  to  obtain  a  specific  property,  and 
the  object  of  the  suit  may  be  wholly  baffled  by  a 
sale  by  the  defendant  if  the  suit  is  not  registered, 
that  is  a  case  of  lis  pendens.  Plant  v.  Pearman, 
41  L.  J.,  Q.  B.  169  ;  26  L.  T.  313 ;  20  W.  R.  314. 

The  7  &  8  Vict.  c.  90,  s.  10  (equivalent  to 
2  &  3  Vict.  c.  11,  s.  7),  which  requires  that  a  lis 
pendens  shall  be  registered  to  affect  a  purchaser, 
does  not  apply  to  a  purchase  made  before  the 
passing  of  the  act.  Jennings  v.  Bond,  2  Jo.  & 
Lat.  720;  8  Ir.  Eq.  R.  765. 

Where  the  question  is  not  between  a  registered 
and  unr^stered  deed,  notice  by  lis  pendens  is 
not  affected  by  the  registration  of  the  title-deed 
of  the  person  sought  to  be  affected  thereby.    Ih. 

How  fisr  applicable  to  Chattels.]— The 

doctrine  of  lis  pendens  does  not  apply  to  per- 
sonal property,  except  leaseholds,  and  possibly 
money  in  court.  Wigram  v.  BttcJUey,  63  L.  J., 
Ch.  689  ;  [1894]  3  Ch.  483 ;  7  R.  469  ;  71  L.  T. 
287  ;  43  W.  R.  147— C.  A. 

Creditors'  Administration  Action— Beal 

Estate  specifically  deyised— Priority.] —Where 
debts  are  charged  upon  a  testator's  real  estate  by 
his  will,  or  as  judgment  debts  under  the  old  law, 
an  action  by  a  creditor  for  the  administration 
of  the  real  and  personal  estate  is  a  lis  pendens 
which,  when  r^^tered,  gives  the  plaintiff  priority 
over  a  purchaser  or  mortgagee  nom  anv  defen- 
dant entitled  to  real  estate  under  the  will,  except 
where  the  defendant  is  in  such  a  position  that 
the  purchaser  or  mortgagee  has  a  right  to  sup- 
pose he  is  selling  or  mortgaging  for  the  purpose 
of  paying  the  testator's  debts.  Price  v.  Price, 
66  L.  J.,  Ch.  530 ;  35  Ch.  D.  297  ;  56  L.  T.  842  ; 
35  W.  R.  386. 

A  creditor's  action  for  general  administration 
may  be  a  sufficient  lis  pendens,  before  final 
decree,  so  as  to  entitle  the  plaintiff  to  priority 
over  a  purchaser  or  mortgagee  taking,  subse- 
quently to  the  registration  of  the  lis,  from  a 
specific  devisee  who  is  a  defendant,  if  the  plain- 
tiff, previously  to  the  purchase  or  mortgage,  has 
sufficiently  indicated  the  real  estate  sought  to  be 
charged  in  the  action ;  a  mere  general  claim  for 
admiaistrat^ipn  of  the  real  and  personal  estate 
not  being  of'  itself   a  sufficient  iud;catioi^  of 
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intention  to  make  liable  the  specifically  devised 
real  estate.  Drew  t.  Narhury  {jSarV)  (3  Jo.  &  Lat 
267),  and  Wdlher  v.  FlamHead  (2  Keny.,  part  2, 
p.  57),  considered.    lb, 

A  general  administration  suit  is  a  lis  pendens, 
quoad  lands  afterwards  sold  under  the  aecree  in 
it.  Drew  ▼.  Norbury  (JBsrZ),  3  Jo.  &.  Lat.  267  ; 
9  Ir.  Eq.  R.  171,  624. 

Winding-up  PetitioB.] — A  petition  to 

wind  up  a  company  does  not  constitute  a  lis 
pendens  as  against  a  contributory.  Tkomton, 
Eao  parte,  Bamed^e  Banking  Of.,  In  re,  86  L.  J., 
Ch.  190 ;  L.  B.  2  Ch.  171 ;  15  L.  T.  523 ;  15 
W.  R.  292. 

Operation  of,  when  Segiiterod.] — In  a  suit 
which  had  becm  registered  as  a  lis  pendens,  a 
decree  was  made  for  administration  of  a  testator's 
estate.  The  executrix  subsequently  deposited  an 
asset  of  the  testator  with  a  bank  as  security  for 
advances.  The  bank  had  no  notice  of  the  suit : 
— Held,  that  the  bank  had  a  good  lien  on  the 
property  deposited.  Berry  y.  OibbonSy  42  L.  J., 
Ch.  89 ;  L.  R.  8  Ch.  747  ;  29  L.  T.  88  ;  21  W.  R. 
764. 

A  registered  lis  pendens  does  not  of  itself  create 
an  incumbrance  upon  property,  apart  from  the 
subject-matter  in  respect  of  which  the  lis  pendens 
is  registered.  It  is  the  duty  of  a  purchaser,  when 
he  luts  notice  of  a  lis  pendens,  to  look  into  it, 
and  see  if  it  does  really  constitute  a  charge  on 
the  property  he  is  going  to  purchase.  If  the 
claim,  in  respect  of  which  the  lis  pendens  is 
registered,  creates  no  incumbrance  on  the 
property,  the  lis  pendens  itself  will  not.  Bull 
V.  Hwtchene,  82  Beav.  615  ;  2  N.  R.  306  ;  9  Jur. 
(N.S.)  954  ;  8  L.  T.  716  ;  11  W.  R.  866. 

Registration  of  a  petition  for  sale  by  the 
second  mortgagee  as  a  lis  pendens,  has  not  the 
effect  of  notice  to  the  first  mortgagee,  so  as  to 
affect  the  priority  of  further  advances  made  by 
him  in  ignorance  of  such  petition  and  registra- 
tion. Batoee,  Ex  parte,  Byrne,  In  re,  15  L.  R., 
Ir.  373— C.  A. 

Interests  of  defendants  inter  se,  arising  out 
of  the  rights  of  the  plaintiffs,  protected  by  the 
doctrine  of  lis  pendens.  Tyler  t.  I%omai,  26 
Beav.  47. 

In  a  suit  instituted  by  creditors  for  the  adminis- 
tration of  a  testator^s  estate,  the  deficiency  of  the 
personal  estate  for  payment  of  the  debts  was 
payable  out  of  two  real  estates  devised  separately 
to  A.  and  B.  In  1846,  the  debts  were  ordered  to 
be  paid  out  of  A.*s  estate  alone,  without  prejudice 
to  his  right  of  contribution  against  B.  s  estate. 
In  1862  the  suit  was  registered  as  a  lis  pendens, 
and  two  months  afterwards  B.  mortgaged  his 
estate  to  C,  who  had  no  notice  of  A.'s  rights : — 
HeM,  that  there  was  a  lis  pendex^^  as  regarded 
A.*s  rights,  and  that  C.'s  mortgage  must  be  post- 
poned to  A.*8  claims.    lb, 

Yaeatiiig  Bagittration — AAdailt] — On  an 
application  under  30  Ac  31  Vict.  c.  47,  s.  2,  by  a 
defendant  in  a  suit  which  had  been  registered 
as  a  lis  pendens,  and  subsequently  by  consent 
dismissed  for  want  of  prosecution,  the  court 
ordered  the  registration  to  be  vacated  upon 
production  of  an  affidavit  of  service  of  the 
notice  of  motion  upon  the  solicitor  of  one  of  two 
plaintifflB  who  could  not  be  found,  and  upon  the 
aolidtor  of  the  trustee  in  bankruptcy  of  the 
other  plaintiff.  Jerri*  v.  Berridge,  44  L.  J.,  Ch. 
164 ;  31  L.  T.  426 ;  23  W.  B.  48. 


Xotioa  for.]  —  An  application  under 

30  Ac  31  Vict.  c.  47,  s.  2,  for  vacating  the  regis- 
tration of  a  lis  pendens  after  the  determination 
ci  the  litigation  should  be  made  by  motion  or 
otherwise  in  the  matter  of  the  act,  and  of  the 
action,  suit,  or  proceeding.  Clutton  v.  Lee,  46 
L.  J.,  Ch.  684  ;  24  W.  R.  607. 

When  an  action  which  was  registered  as  a  lis 
pendens  had  been  dismissed  for  want  of  prose- 
cution, the  court,  on  motion  made  ex  parte  on 
behalf  of  the  defendant,  under  30  &  31  Vict, 
c.  47,  s.  2,  to  vacate  the  registration,  made  an 
order  nisi,  the  plaintiff  to  shew  cause  within  one 
week  why  the  order  should  not  be  made  absolute. 
Pooley  V.  Boeanguet,  7  Ch.  D.  541 ;  26  W.  R.  587. 

Application  by  Ponon  not  a  Party  to 


Aotion.] — ^Where  an  action  is  improperly  regis- 
tered as  a  lis  pendens  against  a  person  who  is  not 
a  party  thereto,  the  court  has  jurisdiction  to 
vacate  the  registration  under  30  &  31  Vict,  c  47, 
s.  2,  notwithstanding  that  the  action  is  being 
prosecuted  bon&  fide  by  the  plaintiff  as  against 
the  defendant.  Scho field  v.  Solomon,  64  L.  J., 
Ch.  1101;  52L.T.  679. 

When  Ordored.]  —  When   the   official 


liquidator  had  registered  the  winding-up  as  a 
lis  pendens  against  a  contributory,  the  court 
ordered  him  to  vacate  the  registration.  ThorntotL, 
Ex  parte,  BameSs  Banking  Co.,  In  re,  36  L.  J., 
Ch.  190;  L.  R.  2  Ch.  171  ;  15  L.  T.  523;  15 
W.  R.  292. 

2.  Transactions  PENDiNa  Pboceedinos. 
iS5M2&3  Vict.  c.  11,  s.  7. 

a.  In  CKeneraL 

A  lis  pendens  cannot  affect  any  particular 
person  with  a  fraud,  unless  he  has  special  notice 
of  the  title  in  dispute  there.  Mead  v.  Orrery 
(Lord),  3  Atk.  243. 

Pending  an  information  filed  for  the  purpose 
of  having  new  trustees  of  a  charity  appointed  in 
the  place  of  some  who  were  dead,  the  surviving 
trustees  took  upon  themselves,  without  the 
sanction  of  the  court,  to  appoint  new  trustees : 
— Held,  that  though  this  was  neither  a  contempt 
nor  an  act  altogether  void,  yet  it  imposed  upon 
the  trustees  the  necessity  of  proving,  by  the 
strictest  evidence,  and  at  their  own  expense, 
that  what  had  been  done  was  perfectly  right 
and  proper;  and  the  case  not  appearing  alto- 
gether dear,  the  appointment  was  set  aside,  and 
the  trustees  were  ordered  personally  to  pay  all 
the  extra  costs  occasioned  by  their  act.  Att,- 
Gen.  V.  Clack,  I  Beav.  467  ;  3  Jur.  216. 

Pending  a  suit  to  set  aside  agreements,  defen- 
dants were  bound  to  give  plaintiff  the  benefit  of 
those  terms  of  agreement  which  were  for  his 
advantage.  Bowe  v.  Wood,  2  Jac.  Ac  Walk.  569 ; 
22  R.  R.  208. 

Payments  made  by  an  administrator  de  son 
tort,  pending  a  suit  for  an  account  of  an  intes- 
tate's estate,  to  a  person  who  took  out  adminis- 
tration after  the  institution  of  the  suit,  and  was 
thereupon  made  a  co-defendant,  will  not  be 
allowed.  Layfield  v.  Layjield,  7  Sim.  172  ;  4 
L.  J.,  Ch.  2. 

An  attendant  tenn  having  become  vested  in 
the  wife  of  the  owner  of  the  inheritance,  as  the 
administratrix  of  the  trustee,  and  her  husband 
becoming  bankrupt,  his  assignees  agree  to  sell 
the  estate,  and  file  a  bill  for  specific  ^rformance 
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of  the  agrcementf  pending  which  suit  the 
husband  dies: — ^HekCthat  the  widow  was  not 
entitled  to  dower ;  that  she  was  bound  to 
assign  the  term  to  the  purchaser ;  and  that  he 
was  bound  to  accept  the  title.  Mole  y.  Smith,  j 
Jac  490.  j 

When  the  plaintiff  has  by  tortious  means  got  i 
into  possession  of  propertj  pending  a  suit  to! 
establish  his  equitaole  title  to  it,  the  court  will ! 
not  stay  legal  proceedings  against  him  for  the 
recovery  of  possession.     Qrafton  t.  Oriffin,  1 
Buss.  &  M.  336. 


b.  Alienation  of  8alOeot-Matt«r. 

Sflbet  of.] — ^The  administratrix,  and  one  of 
the  next  of  kin  of  an  intestate,  pending  a  suit 
in  which  a  decree  was  obtained  against  her  as 
debtor  to  the  estate  of  the  intestate,  by  another 
of  the  next  of  kin,  who  was  also  his  heiress-at- 
law,  assigned  for  valuable  consideration  her 
Interest  in  the  assets  to  a  purchaser,  and  in 
another  cause,  in  which  the  administratrix  of 
the  intestate,  together  with  the  heirs-at-law, 
were  declared  entitled  to  a  fund  in  court  as  part 
of  his  assets : — Held,  that  the  assignee  of  the 
interest  of  the  administratrix  took  subject  to 
the  demands  of  the  heirs-at-law.  Hodgeru  t. 
Wheeler,  1  Ban.  k,  Sc.  443. 

The  doctrine  of  lis  pendens  applies  to  all 
alienations  during  the  pendency  of  a  suit, 
whether  immediate  by  a  party  to  the  suit,  or 
mediate,  by  persons  purchasing  from  those 
claiming  under  parties  to  the  suit.  Boherison  y. 
Cox,  2  L.  J.,  Ch.  41. 

Property  was  brought  into  a  marriage  settle- 
ment by  the  wife  only,  but  a  first  life  interest  in 
three-eighths  of  it  was  given  to  the  husband. 
She  obtained  a  decree  nisi  for  the  dissolution  of 
the  marriage,  but  during  the  hearing  of  her  suit, 
and  before  the  decree  nisi  in  it  had  in  fact  been 
pronounced,  the  respondent  had  given  a  charge 
on  his  life  interest  to  his  solicitors  for  the  amount 
of  the  costs  incurred  in  defending  the  suit : — 
Held,  that,  as  at  the  time  when  sudi  charge  had 
been  so  given  by  him  it  had  been  uncertain 
whether  the  decree  nisi  would  have  been  granted 
against  him,  the  court,  in  an  application  to  vary 
the  settlement  by  extinguishing  his  life  interest 
under  it,  could  not  inte^ere  with  the  mortgage 
so  executed  by  him  in  fovour  of  his  solicitors. 
Wtgney  v.  Wigney,  61  L.  J.,  P.  84 ;  7  P.  D.  228 ; 
47  L.  T.  129  ;  81  W.  B.  140. 

A  jointHBtock  company,  established  by  act  of 
fnrliament,  vesting  in  them  all  property  belonging 
to  them,  and  authorising  them  to  bring  actions 
in  the  name  of  their  treasurer  for  the  time  being, 
baying  purchased  an  estate  pending  a  suit 
against  the  vendors,  to  compel  specific  perfor- 
mance of  an  agreement  to  grant  a  lease  of  part ; 
on  a  bill  by  the  vendee  against  the  treasurer  and 
directors,  the  plaintiffs  were  declared  entitled  to 
a  leitse,  and  the  treasurer  was  enjoined  from  dis- 
turbing their  possession,  though  the  rest  of  the  pro- 
prietors, being  very  numerous,  were  not  parties ; 
but  no  decree  could  be  made  for  the  execution 
of  a  lease.    Meuao  v.  Malthy,  2  Swan.  277. 

If  land  is  aliened  pendente  Ute,  though  not 
prejudicial  to  plaintiff,  yet  alienee  ou^t  to  be 
brought  before  court.    AUy  v.  JTeZZy,  4  Dow,  485. 

If  there  are  vexatious  alienatiohs  pendente 
Bte,  the  court  will  restrain  them.    lb.,  440. 

Purchaser  pendente  lite  from  defendant  in  a 
real  action,  bound  by  judgment.  O'Omnor  v. 
JSpaight,  1  Bch.  k  Lef.  805. 


Purchaser  pendente  lite  from  defendant  in  a 
real  action,  bound  by  the  judgment.  Metealf  v. 
Pulwrto/t,  2  Ves.  Ac  B.  205  ;  13  B.  B.  63. 

Assignee  of  ec^uity  of  redemption  pending  suit 
for  redemption  is  subject  to  decree.    /&.,  207. 

Purchaser  of  estate  charged  with  debts  pen- 
dente lite  by  creditors,  is  bound  by  decree.  lb., 
207. 

Effect  of  maxim,  pendente  lite  nihil  removetur, 
limited  to  rights  and  parties  in  that  suit,  not 
absolutely  annulling  a  conveyance  pendente 
lite.    lb,,  200. 

Judgment  confessed  after  bill  of  foreclosure  is 
ineffectual  against  the  plaintiff.    lb.,  204. 

The  court  will  pay  no  regard  to  a  lease,  taken 
pendente  lite,  of  lands  the  subject  of  the  suit. 
Moore  v.  M'Namara,  2  Ball  &  B.  187  ;  12  B.  B. 
78. 

The  court  will  not,  on  the  motion  of  a  creditor 
coming  in  under  a  decree  directing  a  sale  of  lands 
devised  for  payment  of  debts,  set  aside  a  lease 
obtained  pendente  lite  from  the  devisee  under 
the  will  with  a  leasing  power.    lb.,  186. 

If  heir  convey  estete  to  a  stranger  whilst 
there  is  a  suit  for  establishing  a  will,  and  it  is 
afterwards  established,  the  grantee  of  the  heir 
is  bound.     GaHh  v.  Ward,  2  Atk.  174. 

If,  during  suit  to  redeem,  mortgagor  assigns 
the  equity  of  redemption,  and  there  is  a  decree 
against  him,  the  assignee  is  bound  by  it.    lb. 

If  heir-at-law,  in  a  suit  to  establish  a  will, 
prevail  to  set  it  aside,  he  shall  have  the  benefit 
of  the  evidence  in  that  cause  against  a  purchaser 
pendente  lite.    lb. 

Devise  of  lands  charged  with  payment  of 
debts,  if  the  devisee  sell  pending  a  suit  by 
creditors  for  sale  and  payment  of  debts,  such 
alienation  is  void.  Wtuker  v.  Smallwood,  Amb. 
676. 

A  person  dealing  with  property  after  a  biU 
filed,  deals  with  it  subject  to  the  decree  that 
may  be  pronounced.  Otukell  v.  Durdin,  2 
Ball  k  B.  170.    See  12  B.  B.  73,  n.,  74. 

An  interest  acquired  in  the  subject-matter  of 
the  suit  pendente  lite  is  a  nullity  as  against  the 
plaintiff.    lb.,  169. 

Purchasers  pendente  lite  are  bound  by  the 
decree.     Teavely  v.  Tearely,  3  Ch.  Bcp.  48. 

A  decree  by  consent  of  a  personal  estate  binds 
a  purchaser  for  valuable  consideration.  Wynd- 
ham  V.  Wyndham,  3  Ch.  Bep.  22;  2  Froem. 
127. 

The  owner  of  an  equitable  interest  in  lands 
decreed  to  be  sold,  assigned  that  interest  after 
decree.  The  assignee  is  bound  by  the  decree 
and  proceedings.  Osborne  v.  Casey,  7  Ir.  £q.  B. 
636. 

A  lease  granted  by  a  mortgagor  to  a  party, 
without  notice,  nineteen  days  after  a  bill  filed 
by  an  equitable  mortgagee,  set  aside,  as  a  pur- 
chase pendente  lite.  Perry  v.  Keane,  6  L.  J.,  Ch. 
67. 

Where  lands  (subject  to  a  charge,  to  raise 
which  the  suit  has  been  instituted)  are  let  by 
the  inheritor  pendente  lite,  the  court  Mill  con- 
sider the  lands  as  in  his  possession  ;  and,  under  an 
order  to  let  the  lands  in  his  possession,  will 
permit  them  to  be  let  discharged  of  the  leases. 
Kenny  v.  Jessop,  7  Ir.  Eq.  B.  491. 

Injunction  restraining  vendor  defendant  to 
a  biU  for  specific  performance,  from  conveying 
the  1^  estate.  JBchliff  v.  Baldmn,  16  Yes. 
267;  10B.B.  178. 

In  general,  during  a  suit  for  specific  perfor- 
mance, the  court  will  not  restrain  the  owner 
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from  dealing  with  his  property.  Spiller  v. 
SpiUer,  3  Swan.  557  ;  19  R.  R.  276. 

Third  mortgagee  having,  pendente  lite  and 
after  the  first  mortgagee  had  by  his  answer  sub- 
mitted (on  payment  of  the  money  due  to  him) 
to  assign  to  the  plaintiff  (the  second  mortgagee), 
obtained  an  assignment  of  the  first  mortgage, 
decreed  to  be  entitled  to  hold  the  estate  against 
the  second  mortgagee,  till  he  should  be  paid 
what  was  due  to  him  upon  both,  he  having 
had  no  notice  of  the  second  mortgage  when  he 
advanced  his  money.  Belchier  v.  Butler,  1  Eden, 
522. 

Third  mortgagee  buying  in  the  first  mortgage, 
pendente  lite,  shall  exclude  the  second.  Jtobhi' 
»un  V.  Davisniiy  1  Bro.  C.  C.  63. 

A  leasehold  estate  is  affected  by  an  elegit  or 
fieri  facias,  from  the  time  it  is  lodged  in  the 
sheriflTs  hands;  and  if  the  debtor  afterwards 
make  an  assignment  of  it,  the  judgment  creditor 
may  proceed  at  law  to  seU  the  term,  and  the 
vendee  will  be  entitled  to  the  possession,  not- 
withstanding such  assignment.  Burden  v.  Xen- 
nedi/,  3  Atk.  739. 

A  conveyance  established  against  a  sequestra- 
tion, and  the  sequestrators  who  had  obtained 
possession,  ordered  to  account  to  the  alienee  for 
rents  and  profits.  Another  conveyance  rescinded, 
but  the  alienee  declared  entitled  to  be  reimbursed 
from  the  subsequent  rents,  the  balance  of  pay- 
ments for  interest,  taxes,  and  repairs,  ffamblyn 
v.  Ley  J  3  Swan.  301. 

The  court  only  removes  fraudulent  convey- 
ances out  of  the  way  ;  but  wiU  not  decree 
profits  back,  against  the  original  debtor  and 
owner  of  the  estate,  received  pendente  lite,  in 
favour  of  judgment  creditors  from  the  filing  of 
the  bill.  Higgins  v.  York  Buildings  Co.,  2  Atk. 
107. 

A  sequestration  prevails  against  a  prior  con- 
veyance designed  to  defeat  it ;  not  against  prior 
conveyances  for  valuable  consideration,  or  oon& 
fide.     OmUton  v.  Gardiner,  3  Swan.  279. 

Sequestration  not  defeated  by  a  voluntary 
conveyance,  pendente  lite.  WUham  v.  Bland, 
8  Swan.  276. 

A  bankrupt,  whose  estate  is  in  mortgage, 
conveys  the  equity  of  redemption  to  a  third 
person  after  an  act  of  bankruptcy,  but  before 
the  commission  and  assignment.  This  shall  not 
defeat  the  assignees.  But  where  a  bonA  fide 
purchaser  for  a  valuable  consideration,  and  with- 
out notice,  has  a  contest  with  the  assignees,  this 
court  will  not  take  any  advantage  from  him,  and 
therefore  will  not  compel  a  discovery ;  but  a 
commission  issued  is  notice  of  the  bankruptcy. 
Collet  V.  Be  Ools,  Forest,  Cas.  temp.  Talbot,  65. 

A  purchase  pendente  lite,  though  without 
actual  notice,  and  for  a  valuable  consideration, 
yet  shall  be  set  aside ;  though  in  tiiis  case  the 
rule  of  equity  be  hard,  yet  it  is  in  imitation  of 
the  common  law  ;  where  in  a  real  action,  if  the 
defendant  aliens  pending  the  writ,  the  judgment 
will  overreach  the  alienation  ;  but  as  it  is  hard 
enough,  in  some  cases,  to  make  people  take  notice 
of  a  decree,  it  is  harder  still  to  oblige  them  to 
take  notice  of  a  pendency  of  a  suit ;  and  in  case 
of  a  real  purchase  pendente  lite,  the  plaintiff  is 
to  be  held  to  strict  proof ;  and  if  any  fiaw,  at 
the  hearing,  be  on  the  plaintiflTs  side,  the  court 
will  not  let  him  amend;  but  if  the  purchase, 
pendente  lite,  be  fraudulent,  and  to  elude  the 
justice  of  the  court^  it  ought  to  be  highly  dis- 
countenanced. Sorrell  v.  Cdrpenter,  2  P.  W. 
482. 


A.  brings  an  action  against  B.  for  lying  with 
his  wife ;  after  which  B.  assigns  his  estate  to 
trustees  in  trust  to  pay  the  several  debts  men- 
tioned in  a  schedule,  and  such  other  debts  as  he 
should  name,  within  ten  days ;  then  A.  recovers 
5,0002.  damages,  and  brings  his  bill  to  set  aside  the 
deed  as  fraudulent,  and  made  to  defeat  him  of 
his  recovery  :  but  held  not  to  be  fraudulent,  the 
plaintiff  being  no  creditor  at  making  the  deed, 
and  his  debt  recovered  after  foundol  in  male- 
ficio  ;  but  the  others  were  real  creditors,  which 
it  was  conscientious  to  prefer ;  but  for  the  sur- 
plus the  plaintiff  may  come  in.  Zewkner  v. 
I'reeman,  Pre.  Ch.  105 ;  2  Freem.  236. 

A.,  being  decreed  to  pay  a  sum  of  money,  or 
deliver  possession  of  a  house  to  B.  by  a  certain 
day,  conveys  the  house  to  a  creditor  in  satisfac- 
tion of  a  real  debt.  This  shall  not  defeat  B.  of 
the  benefit  of  a  decree.  Self  v.  Madox,  1  Yem. 
459. 

Effect  of  judgments  confessed  by  an  adminis- 
trator pendente  lite.  Pigott  v.  Nower,  3  Swan. 
534.    Parker  v.  Bee,  lb,,  529. 

Proceedings  under  a  sequestration  for  non- 
performance of  a  decree,  after  an  assignment  by 
the  defendant  for  valuable  consideration.  Bird 
V.  BUtlehales,  3  Swan.  299. 

Under  articles  of  1760,  estates  were  covenanted 
to  be  settled  on  A.  for  life,  remainder  to  B.  for 
life,  remainder  to  the  heirs  of  his  body;  the 
estates  were  subject  to  prior  incumbrances.  A. 
executed  a  trust  deed  for  payment  of  creditors, 
and  a  bill  was  filed  by  one  of  the  creditors  by 
judgment  against  A.,  puisne  to  the  articles  of 
1760,  and  under  the  directions  of  A.  By  an 
arrangement  made  in  the  course  of  the  suit,  but 
in  pursuance  of  a  private  agreement,  and  with- 
out the  sanction  of  the  court,  the  lands  were 
conveyed  in  fee  farm  by  A.  and  B.  to  X.,  who 
had  notice  of  the  articles,  the  rent  being  reserved 
to  B.,  the  purchase-money  being  applied  partly 
to  discharge  incumbrances  prior  to  1760.  In 
a  sale  in  the  suit,  X.  afterwards  purchased  the 
fee-farm  rent.  The  proceeds  of  the  sale  were 
paid  to  B.,  and  otherwise  without  regard  to  the 
rights  of  his  children,  all  parties  apparently 
acting  under  a  mistake  as  to  the  effect  of  the 
articles;  a  bill  afterwards  filed  by  A.  and  B. 
against  X.,  impeaching  the  sale  for  fraud,  was 
dismissed : — Hdd,  on  a  bill  by  the  son  of  B., 
claiming  as  remainderman  in  tail  tmder  the 
articles,  that  the  fee-farm  grant  should  be 
treated  as  a  private  sale,  and  set  aside,  but  that 
the  purchase  under  the  decree  should  be  upheld. 
Fitzmaurice  v.  Sadleir,  9  Ir.  Eq.  R.  595. 

One  of  several  cestuis  que  trustent  having 
taken  the  benefit  of  the  Insolvent  Act,  joins  as 
a  co-plaintiff,  with  two  others  of  the  cestuis  que 
trustent,  in  a  bill  to  carry  the  trust  deed  into 
execution,  the  assignee  of  the  insolvent  being 
a  defendant,  and  the  bill  allying  that  there  is  a. 
surplus  coming  to  the  insolvent,  after  payment 
of  all  his  debts.  This  is  not  a  misjoinder  of 
which  advantage  can  be  taken  at  the  hearing, 
and  semble,  that  it  is  no  ground  of  demurrer. 
JEadei  v.  Harris,  1  T.  &  Ck>lL  C.  C.  230. 

With  respect  to  the  effect  which  such  assign-, 
ments  have  upon  the  suit,  there  is  no  distinction 
between  assignments  pendente  lito  of  equitable 
interests,  by  plaintiffs,  and  similar  assignments 
by  defendants,    lb, 

A  decree  was  made  against  A.  B.  setting  aside, 
as  fraudulent,  a  purchase  by  an  agent  from  his 
principal  j  and  a  reconveyance,  and  the  usual 
accounts  of   rents  and  purchase-mone^,  were 
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directed,  in  which  an  allowance  was  to  be  mode 
for  substantial  repairs  and  lasting  improvements. 
A.  B.  sold  and  conveyed  part  of  the  property, 
pendente  lite,  and  died  before  the  accounts  were 
completed ;  a  supplemental  bill  was  filed  against 
the  puTchaiiBers,  and  the  heir  and  personal  repre- 
sentatives of  A.  B. ;  the  bill  charged  that  the 
purchasers,  in  case  of  eviction,  claimed  compen- 
sation out  of  the  estate  of  A.  6.  The  convey- 
ances, pendente  lite,  being  set  aside : — Held, 
that  the  purchasers  were  entitled  in  this  suit, 
as  against  their  co-defendants,  the  personal 
representatives  of  A  B.,  to  an  order  for  the 
repayment  of  their  purchase-money,  and  were 
entitled  as  against  the  plaintiff  to  an  allowance 
for  substantial  repairs  and  lasting  improve- 
ments, but  that  no  greater  relief  could  be  given 
them  in  this  suit.  Trerelyany,  Whitej'l  Beav. 
588. 

The  plaintiff,  previous  to  his  marriage  with 
A's  daughter,  wrote  a  letter  to  A.,  inquiring 
what  fortune  his  daughter  was  entitled  to.  A, 
in  reply,  wrote  to  the  plaintiff,  and  stated  that 
certain  houses  were  entailed  on  his  daughter, 
after  his  decease.  A.  died,  leaving  his  daughter, 
his  only  child,  and  having  devised  all  his  real 
estates  to  his  wife.  It  was  then  discovered  that 
A  was  tenant,  in  tail  male,  of  the  houses,  with 
reversion  to  himself  in  fee.  In  January,  1816, 
the  plaintiff  and  his  wife  filed  a  bill  against  A.*8 
widow  (who  was  in  possession  of  the  houses)  to 
have  the  houses  conveyed  to  the  plaintiff's  wife, 
conformably  to  the  representation  in  the  letter, 
and  for  a  receiver  and  an  injunction  to  stay  pro- 
ceedings at  law.  An  injunction  was  granted, 
and  the  widow  having  put  in  her  answer,  the 
injunction  was,  in  January,  1818,  continued. 
On  the  same  day  the  plaintiff  obtained  an  order 
to  amend,  but  did  not  act  upon  it,  or  take  any 
farther  proceedings,  till  May,  1820.  In  April, 
1818,  the  widow  mortgaged  the  houses  for  five 
hundred  years  to  H.,  and  in  May,  1819,  she  sold 
an  annuity  to  M.,  and  secured  it  by  a  convey- 
ance of  the  houses  to  trustees  in  fee;  and  in 
May,  1819,  she  sold  and  conveyed  the  houses, 
subject  to  the  mortgage  and  annuity  to  W.,  in 
fee.  H.,  W.  and  M.  had  not  then  any  of  them 
notice  of  the  suit,  or  of  the  plaintiff's  claim.  In 
January,  1820,  at  which  time  M.  had  notice,  the 
houses  were  purchased  by  M.  and  conveyed  by 
him  to  H.  and  W.  In  May,  1820,  the  bill  was 
amended.  The  widow  having  gone  abroad  with- 
out answering  the  amended  bill,  a  decree  was 
taken  pro  confesso  against  her  in  November, 
1822.  In  December  following,  the  plaintiff  had 
notice  of  the  conveyance  to  M.,  but  aid  not  make 
him  a  party  to  the  suit,  and  opposed  his  attend- 
ing the  master  upon  the  inquiries  directed  by  the 
decree.  In  March,  1831,  the  plaintiff  filed  a  bill 
against  M.,  stating  the  proceedings  in  the  original 
suit,  and  praying  that  M.  might  be  decre^  to 
convey  the  houses  to  the  plaintiff's  wife,  and  for 
a  receiver.  M.  put  in  his  answer,  and  relied  on 
the  delay  in  the  proceedings  of  the  original  suit, 
the  decree  having  been  taken  pro  coi^esso,  the 
want  of  notice  in  H.  and  W.,  and  in  himself 
when  he  purchased  the  anw^ty,  «Bd  on  the 
plaintiff  not  having  made  him  a  party  to  that 
suit ;  but  the  court,  on  motion,  granted  a 
receiver.  Laudon  t.  AforrUj  5  Sim.  247  ;  2  L.  J., 
Ch.  36. 

Trust  funds,  of  which  A.  was  entitled  to  a 
share  under  a  settlement,  had  been  lent  to  B. 
on  his  covenant,  and,  as  to  part,  secured  by  a 
mortgage.    A.  afterwards  became  executor  of  B. 


A.  suit  was  instituted  by  other  parties  interested 
in  the  trust  funds  to  recover  the  funds  out  of  B.'s 
estate,  and  generally  for  administration  of  his 
will.  After  a  decree  for  accounts.  A.,  with 
notice  of  the  suit,  assigned  his  share  in  the 
funds.  He  was  subs^uently  found  to  be 
indebted,  as  executor  to  B.'s  estate,  beyond 
the  amount  of  his  share: — Held,  that  B.'s 
creditors  were  entitled  to  be  paid  out  of  the 
estate  in  priority  to  the  assignees  of  A's  share. 
Irby  V.  Zrfty,  4  Jur.  (N.B.)  989  ;  6  W.  R.  853. 

Whea  a  Frandnlent  CkmTeyanoe.]  —  See 
Fraud. 

c.  29'otio6» 

A  person  in  Ireland  purchasing  an  annuity 
granted  out  of  an  annuity  charged  on  an  estate 
which  was  the  subject  of  litigation  in  a  suit  in 
England,  at  the  time  of  the  purchase: — Held, 
to  be  a  purchaser  for  a  valuable  consideration 
without  notice,  as  the  original  annuity  was  not 
sought  to  be  impeached  in  the  suit.  HinUditeh 
V.  Widlace,  .5  CL  &  F.  629;  1  Dr.  &  Wal. 
490. 

Parties  claiming  under  a  marriage  settlement 
subsequently  to  a  decree  to  account  are  affected 
with  notice,  for  they  are  purchasers  pendente 
lite,  a  decree  for  an  account  being  only  a  con- 
tinuance of  the  litigation.  Higgtnt  v.  Skaw^  2 
Dr.  &  War.  856  ;  1  Con.  &  L.  400. 

Lis  pendens  is  not  notice  of  every  equity  which 
arises  in  the  course  of  a  suit.  ShaloroM  v.  Dixon, 
7  L.  J.,  Ch.  180. 

A  testatrix  entitled,  upon  the  decease  of  a 
tenant  for  life,  to  a  sum  of  stock  standing  in  the 
names  of  D.  and  L.,  as  trustees,  bequeathed  such 
stock  to  P.  and  appointed  D.  her  sole  executor. 
In  1834,  after  the  death  of  the  testatrix,  P. 
assigned  all  his  estate  and  effects  to  L.  and  H. 
upon  trust  for  his  creditors.  In  1838  P.  assigned 
his  interest  in  the  stock  to  the  plaintiff  by  way 
of  mortgage,  and  the  plaintiff  thereupon  gave  D. 
notice  of  the  incumorance.  No  notice  of  the 
assignment  of  1834  was  given  to  D.  until  1843  : — 
Held,  that  a  suit  instituted  by  some  of  the  credi- 
tors under  the  deed  of  1834  to  execute  the  trusts 
of  such  deed,  as  it  did  not  give  the  plaintiff  or 
the  executor  actual,  so  neither  could  it  be  held 
to  give  them  constructive,  notice  of  that  instru- 
ment, ffolt  V.  Dewellf  4  Hare,  446 ;  15  L.  J., 
Ch.  14  ;  9  Jur.  1005. 

A  suit  by  a  judgment  creditor  for  an  account 
of  the  real  and  personal  estate  of  his  debtor  and 
the  payment  of  his  debts,  is  a  suificient  lis 
pendens  to  affect  an  incumbrancer  on  the  life 
estate  of  a  defaulting  executor  in  lands,  the  fee 
of  which  was  subject  to  the  judgment,  with 
notice  of  an  equity  to  have  the  life  estate 
applied  to  answer  the  default  of  the  executor. 
Jennings  t.  Bond,  2  Jo.  &  Lat.  720 ;  8  Ir.  £q.  R. 
755. 

A  person  who,  without  notice  of  a  suit,  pur- 
chases from  one  of  the  defendants  property 
which  is  the  subject  of  it,  is  not  in  consequence 
of  the  pendency  of  the  suit  affected  by  an 
equitable  title  of  another  defendant,  which 
appears  on  the  face  of  the  proceedings,  but  of 
which  he  has  no  notice,  and  to  which  it  is 
not  necessary,  for  any  of  the  purposes  of  the 
suit,  to  give  effect.  Bellamy  v.  ooHne,  1  De 
G.  &  J.  566  ;  26  L.  J.,  Ch.  797 ;  3  Jur.  (N.s.> 
943 ;  6  W.  R.  1. 

J.  M. 
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LITERARY  SOCIETY. 

Biasolution  —  Diitributioii  of  Property — 
Literary  and  Soiontiiie  Institutloiis  Aot,  1864 
<17  ft  18  IHot.  0.  118).]— Where  a  literary  or 
scientific  institution,  not  established  for  the 
purpose  of  gain,  is  dissolved  by  its  members,  its 
property  ought  to  be  given  to  some  kindred 
institution,  to  be  determined  in  manner  pre- 
scribed in  s.  30  of  the  Literary  and  Scientific 
Institutions  Act,  1854,  even  if  the  rules  contain 
a  provision  that  the  property  of  the  society  on 
its  dissolution  is  to  be  divided  among  its  share- 
holders, such  a  provision  being  contrary  to  the 
act.  Such  an  institution  is  not  a  joint-stock 
company,  although  some  of  its  members  may  be 
shareholders,  and  does  not  therefore  come  within 
the  proviso  in  s.  30  of  the  act  of  1854,  which 
excepts  from  the  operation  of  the  section  any 
institution  **  which  shall  have  been  founded  or 
established  by  the  contributions  of  shareholders 
in  the  nature  of  a;  joint-stock  company."  Bristol 
Aihenasum,  In  re,  59  L.  J.,  Ch.  116 ;  43  Ch.  D. 
236 ;  61  L.  T.  795  ;  38  W.  B.  396  ;  IMeg.  452. 


LIVERPOOL. 

Court  of  Passage.]— &fe  Court. 


LIVERY  STABLE  KEEPER. 

See  BAILMENT— LIEN. 


LLOYD'S. 

Bonds.] — See  Company. 

Cnitoms  ai  to  Iniuranoe.] — See   Shipping 
(Insurance). 


LOAN  SOCIETY. 

See  FBIENDLY  SOCIETY. 


LOCAL  GOVERNMENT. 

[By  J.BITCHIE.] 

A.  IK  XETBOPOI«IS— &0  Metbopolis. 

B.  OUTSIDE  KETBOPOUa 

I.  Authorities. 

1.  County  Oyuno'd, 

a.  Election,  346. 

h.  Vesting  and  Exercise  of  Powers,  347. 

c.  Liability  for  Expenses,  348. 

2.  Df'Hriet  Council^  formerly  Local  Board, 

a.  Election. 

i;  Qualification  of  Voter,  351. 


ii.  Number  of  Members,  3.51. 
iii.  Chairman's  Duties,  852. 
iv.  Regulation  of  Expenses,  354. 
V.  Irregularities,  354. 
h.  Members. 

i.  Qualification,  356. 
ii.  Personal  Liability,  359. 
iii.  Personal  Interest,  360. 
e.  General  Powets  ai^cl  Duties,  361. 
d.  Adoption  of  Local  Boards, 
i.  By  what  Places,  364. 
ii.  How  Decided,  366. 

3.  Parish  Council,  367. 

4.  Standing  Joint  Committee,  368. 

6,  Determination  of  Differences,  368. 

II.  Contracts  by  akd  with  Authorities. 

1.  Validity,  zed. 

2.  Liability  of  Officers  for  Penalties,  374. 

3.  Liability  of  Chntractorfor  Xegligence^  376. 


III.  J 

1. 


2 


a 

4 


5. 
6. 

7. 

8, 

9. 

10. 


11 


12. 


13. 


urisdiction. 

,  Streets  and  Roads, 

a.  What  are,  376. 

b.  Property  in,  381. 

c.  Formation  and  Alteration  of,  383. 

d.  Obstructions  in,  389. 

e.  Other  Offences  in,  390. 

,  Buildinffs. 

a,  DeHnition,  390. 

b.  General  Regulations,  393. 
r.  Right  to  Pull  Down,  403. 

d.  Bye-laws  ultra  vires,  407. 

e.  Used  as  Watch-houses.  410. 

Itecreation  Grounds  and  Parks,  411. 

Sewers, 

a.  What  are,  412. 

b.  Duty  of  Board,  414. 

c.  Power  to  create  Nuisance,  416. 

d.  Compulsory  Entry  on  Lands,  421. 

e.  Property  in,  423. 

/.  Obligations  of  Landowner,  426. 
ff.  Liability  of  Nuisances.      See  post, 
VI.  1,  b. 

Drains,  426. 

Ditcltes  and  Cesspools,  and  Deposits,  427. 

Water' Closets  and  Ashpits,  429. 

Urinals,  432. 

Lodging-Jwuses,  433. 

Markets  and  Shops. 

a.  Locality,  433. 

b.  Begulation  of  Sales,  436. 

Offensive  Trades. 

a.  Slaughter  Houses,  437. 

b.  Other  Trades,  439. 

Cleansing  Pavements  and  Premises* 

a.  Limitation  of  By-laws,  441. 

b.  Power  to  enter  Private  Premises,  442. 

Food  and  Drink. 

a.  Sale  of  Unsound  Meat,  443. 

b.  Adulteration  of  Food. 
1.  Offences  generally,  446. 

Prejudice  of  Purchaser,  452. 

Analysis,  453. 

Persons  liable,  457. 

Prosecution,  458. 

Defences  to  Prosecution,  460. 

Effect  on    Action   when  both 
Parties  in  Default,  463. 
e.  Margarine,  464. 
d.  Other  Offences,  466. 


11. 

m  *  m 

lU. 

iv. 

V. 

vi. 

• » 

vn. 
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14.  Qmtagioni  Diseases, 

a.  Animals. 

i.  In  General,  466. 
ii.  Expenses  of  Enforcing  Orders, 

469. 
iii.  Jurisdiction  of  Justices,  470. 

b.  Persons. 

i.  Offences,  470. 
ii.  Actionable  Kuisance,  471. 

15.  Dangerous  DogSj  471. 

16.  Watekinff   and  Lighting   under  3  &  4 

Will,  4,  c,  00,  472. 

17.  rtres,  473. 

18.  Smoke,  474. 

19.  Water^pplgy  474. 

20.  Vehicles,  47S, 

21.  Indecent  or  Profane  Language,  479. 

22.  Dg-laics,  479.  * 

IV.  Expenses. 

1.  MluU  Bceorerable,  480. 

2.  Parlies  Liable. 

a.  Position  of  Premises,  482. 

b.  Ownership  of  Premises,  485, 

c.  Landlord  or  Tenant,  490. 

8.  yotice  to  dtt  Worhs,  490. 

4.  CoHclMsireness  of  Apportionment,  493, 

5.  Arbitratitm,  496. 

6.  Proceedings  for  Decotery, 

a.  Summary,  before  Magistrates,  498. 

b.  In  other  Courts,  500. 
r.  Time  for,  501. 

d.  Appeals,  504. 

e.  Cliorge  on  Premises,  507. 

V.  Rates. 

1.  jBbto  made,  509. 

2.  Validity  generally,  510.. 

3.  Lighting  and  Watching,  511. 

4.  Highway,  513. 

5.  General  District,  514. 

6.  LiaMlity, 

a.  Of  Persons  and  Property  generally, 

617. 

b.  Property  liable  to  lower  rate,  518. 
o.  Exemptions,  521. 

7.  Publication,  523. 

8.  J^andamus  to  enforce,  523. 

9.  Misapplication  of,  525. 

10.  Appeal  against,  aiid  Proceedings,  526. 

VI.  Liability  of  Authorities. 

1.  Action, 

a.  Negligence,  528. 

b.  Nuisance,  584. 
e.  Trespass,  539. 

d.  Contract,  539. 

e.  Liability  of  Successors,  539. 
/.  Notice  of,  540. 

g.  Limitation  of  Time,  541. 
h.  Venue,  543. 

2.  Mandamus  and  It^uuctJon, 

a.  When  applicable,  548. 

b.  Notice  of  Proceedings,  547. 

8.  Certiorari,  548. 

4.  Sequestration  and  Elegit,  548. 

5.  Indietmmt,  548.      ^ 

•  6.  Cbmpensationfor  Damages, 
a.  In  what  Cases,  548. 


b.  Arbitration  for. 

i.  Nature  of,  551. 
il.  Appointment  of  Arbitrators  and 

Umpire,  551. 
iii.  Award,  552. 
iv.  Costs,  554. 

A.  IN  METROPOLIS. 
See  Metbopolis. 

B.  OXrrSIBB  METROPOLIS. 

I.  AUTHORITIES. 
1.  CouKTT  Council. 

a.  Election. 

Xaadamiu  Anr.] — ^Where  an  election  for  a 
casual  racancy  on  a  county  council  has  been 
omitted  to  be  held  or  been  a  void  election,  appli- 
cation should  be  made  to  the  court  for  an  order 
for  a  writ  of  mandamus  for  an  election  to  be  held 
on  an  appointed  day,  in  accordance  with  the  pro- 
visions of  s.  70,  sub-s.  2,  of  the  Municipal  Corpora- 
tions Act,  1882,  as  Incorporated  into  the  Local 
Government  Act,  1888.  West  Sussex  County 
Council,  In  re,  Henderson,  Ex  parte,  65  L.  J.,. 
Q.  B.  184 ;  73  L.  T.  566  ;  59  J.  P.  808. 

Cktrrnpt  and  Illegal  Praetieea — Ineorpora- 
tioa  of  ProTlsioni.]— The  effect  of  s.  75  of  the* 
Local  Government  Act,  1888,  is  to  inoorporate- 
into  that  act  ss.  13, 17,  and  20  of  the  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884.  Walker,  Ex  parte,  58  L.  J.,  Q.  B.  190  ; 
22  Q.  B.  D.  384  ;  60  L.  T.  581 ;  37  W.  B.  293  ; 
53  J.  P.  260— C.  A. 

Selief  from  Penalties— AppeaL]  —  An. 

appeal  lies  to  the  Court  of  Appeal  against  the 
refusal  of  a  divisional  court  to  make  an  order, 
under  s.  20  of  the  Municipal  Elections  (Corrupt 
and  Illegal  Practices)  Act,  1884,  exempting  a 
candidate  at  an  election  of  county  conncil&rs 
from  penalties  incurred  by  him  through  inadver- 
tence, under  s.  17,  by  reason  of  practices  which> 
are  declared  to  be  illegal  by  s.  13,  such  a  matter 
not  being'a  criminal  matter  within  the  meaning 
of  s.  47  of  the  Judicature  Act,  1883.    lb, 

Selief,  when  granted.] — On  the  occasion 

of  the  first  election  of  county  councillors  under 
the  Local  Government  Act,  1888,  a  candidate 
inadvertentlv  incurred  a  penalty  for  an  illegal 

Practice,  and  a  divisional  court  refused  to  grant, 
im  relief,  on  the  ground  tiiat  ignorance  of  the 
provisions  of  the  act  was  no  excuse  for  a  breach  of 
them : — Held,  that  having  regard  to  the  difficulty 
of  construing  s.  75  of  the  Local  Government  Act, 
1888,  and  to  the  fact  tliat  another  divisional 
court  had  granted  relief  to  other  candidates 
under  precisely  similar  circumstances,  the  exer- 
cise of  the  discretion  by  the  divisional  court 
might  (with  their  assent  on  being  informed  of 
the  decision  of  the  other  court),  be  overruled, 
and  the  relief  granted,    lb. 

On  the  occasion  of  the  first  election  of  county 
councillors  under  the  Local  Government  Act, 
1888,  the  court  will  be  disposed  to  deal  leniently 
with  bonA  fide  mistakes.  When  a  candidate 
through  inadvertence  employed  and  paid  twelve 
messengers  to  distribute  an  election  address,  the 
legal  limit  being  two  only,  the  court  granted  the 
relief  prayed.  Darlington,  Ex  parte,  53  J.  P.  71.. 
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Inaclvcrtence  in  9.  20  of  the  Municipal  Elec- 
tions (Corrupt  Practices)  Act,  1884,  means  negli- 
gence or  carelessness  where  the  circumstances 
shew  an  absence  of  bad  faith.  Lenaiiton,  Ex 
^arte,  63  J.  P.  268. 

The  court  has  no  power  to  grant  relief  to  a 
printer,  who  has  been  guilty  of  an  offence  relat- 
ing to  a  "  bill,  placard,  or  poster  "  within  s.  14  of 
the  Municipal  Elections  (Ck)rrupt  Practices)  Act, 
1884.     £h, 

A  divisional  court  i-efused  to  make  an  order 
under  s.  20  of  the  Municipal  Elections  (Corrupt 
and  Illegal  Pmctices)  Act,  1884,  allowing  the 
employment  of  paid  canyassers  by  a  candidate  at 
a  county  council  election  to  be  an  exception  from 
the  provisions  of  the  act  which  would  otherwise 
(by .6.  19)  make  the  same  an  illegal  employment : 
— ^Held,  upon  appeal  from  such  refuel,  that  it 
was  a  matter  in  the  discretion  of  the  divisional 
court ;  but  that  (Fry,  L.J.,  dissentiente)  the 
fact  that  the  election  had  taken  place  since  the 
hearing  in  the  divisional  court  and  the  applicant 
had  not  been  elected  constituted  a  change  which 
entitled  the  Court  of  Appeal  to  take  all  the  exist- 
ing circumstances  into  their  consideration,  and 
to  make  the  order.  Thoifuu,  Ex  parte,  60  L.  T. 
728— C.  A. 

Notioe  of  Application  for  Bolief.] — ^Notice  of 
application  for  relief  should  be  given  (1)  to  the 
•opposing  candidate  or  candidates,  (2)  to  the 
returning  officer,  and  (3)  should  be  posted  about 
the  district  and  (4)  advertisements  should  be 
inserted  in  the  newspapers  circulating  in  the 
district.  No  notice  to  the  attorney-general  is 
-necessary.    Lenanton,  Ea  parte,  supra. 

b.  Vestinff  and  Sxeroise  of  Powers. 

<tiio>tion  aabmitted  to  High  Court.] — In  a  case 
fitated  under  s.  29  of  the  Local  Government  Act, 
1888,  the  court  has  no  jurisdiction  to  decide 
questions  of  adjustment  of  liabilities  under  s.  62. 
Salop  Omnty  OmncU,  In  re,  65  L.  T.  416 ;  56 
J.  P.  213. 

In  stating  a  case  under  s.  29  of  the  Local 
Government  Act,  1888,  the  facts  which  have 
actually  arisen  and  the  decision  thereon,  must  be 
set  forth ;  the  High  Court  will  not  answer 
abstract  questions  as  to  the  construction  of  the 
statute,  unless  arising  out  of  facts  which  have 
actually  occurred.  Cardigan  County  QfUTioil,  In 
re,  54  J.  P.  792. 

Appeal.] — The  Court  of  Appeal  has  no 

jurisdiction  to  entertain  af!  appeal  from  the 
decision  of  the  High  Court  on  questions  submitted 
to  it  under  s.  29  of  the  Local  Government  Act, 
1888.  Kent  Omnty  Omncil,  In  re,  60  L.  J.,  Q.  B. 
435 ;  [1891]  1  Q.  B.  725 ;  65  L.  T.  213 ;  39  W.  B. 
465;  55  J.  P.  647— C.  A. 

Tranifsr  of  Bight  to  me  County  "  Property."] 
—By  an  agreement  between  a  private  owner  of 
'  certain  rooms  and  the  clerk  lof  ithe  peace,  as 
trustees  for  the  justices  in  quarter  sessions,  the 
justices  in  quarter  sessions  were  permitted  to  use 
the  rooms  for  the  purpose  of  transacting  their 
duties  in  quarter  sessions,  free  of  charge : — Held, 
that  the  use  of  the  rooms  by  the  county  council 
free  of  charge  was  not  transferred  by  s.  64  of  the 
Local  Government  Act,  1888,  to  the  county 
counciL  JIfonfffatneryshire  County  Council  v. 
Pryce-Jonet,  57  J.  P.  308— C.  A. 


ExecutiTe  Committee — ^Delegation  of  Powers 
to  Sub-Committee.]— Under  schedule  6,  clauses  5 
and  6,  of  the  Contagious  Diseases  (Animals)  Act, 
1878,  a  local  authority  may  appoint  an  executive 
committee,  which  is  to  have  all  the  powers  of  the 
local  authority,  except  rating  powers,  and  the 
executive  committee  may  appoint  sub-committees 
and  delegate  to  them  all  or  any  of  the  powers  of 
the  executive  conmiittee  with  or  without  restric- 
tions, and  may  from  time  to  time  revoke  or  alter 
any  such  delegation.  The  duly  appointed  execu- 
tive committee  of  a  county  council  (which,  by 
virtue  of  the  Local  Government  Act,  1888,  is  the 
local  authority  for  the  purpose  of  the  Contagious 
Diseases  (Animals)  Act,  made  an  order  delegating 
to  local  sub-committees  its  power  under  the  Con- 
tagious Diseases  (Animals)  Acts  and  under  certain 
orders  in  council,  including  the  Babies  Order, 
1887.  Subsequently  to  such  delegation  the 
executive  committee,  without  expressly  revoking 
the  delegation,  issued  certain  regulations  under 
the  Babies  Order,  1887,  as  to  the  muzzling  of  dogs 
and  keeping  them  under  control ;  no  regulation 
under  the  Babies  Order,  1887,  had  been  issued  by 
the  local  sub-committee : — Held,  that  the  delega- 
tion was  not  equivalent  to  a  resignation  by  the 
executive  conunittee  of  its  own  powers,  that  the 
delegated  authority  was  subject  to  resumption  at 
any  time,  and  that  the  regulations  were  there- 
fore valid.  Hvth  v.  Clurlce,  59  L.  J.,  M.  C.  120  ; 
25  Q.  B.  D.  891  ;  63  L.  T.  348 ;  38  W.  B.  655  ; 
55  J.  P.  86. 


o.  Inability  for  Expenses. 

Salary  of  Jnitices'  Clerk.] — In  a  non-quarter 
sessions  borough  which  has  a  separate  commission 
of  the  peace,  the  county  council  is  liable  to  pay 
the  salary  of  the  justices'  clerk.  Cornwall 
County  Council  v.  Tniro  Toum  Council,  63  L.  J., 
M.  C.  60  ;  10  B.  595  ;  70  L.  T.  354  ;  58  J.  P.  299. 

The  county  council,  and  not  a  town  council  of 
a  borough  within  the  county,  is  liable  for  the 
salary  of  the  clerk  to  the  justices  of  a  borough 
having  a  separate  commission  of  the  peace,  and 
all  fees  and  costs  payable  to  such  clerk,  and 
which  are  not  excluded  in  the  fixing  of  the 
salary,  must  be  paid  into  the  county  fund. 
Herefordfikire  County  Council  and  Leomingter 
Town  Council,  In  re,  64  L.  J.,  M.  C.  26  ;  [1895] 
1  Q.  B.  43 ;  15  B.  77 ;  71  L.  T.  576 ;  59  J.  P. 
348. 

BalarieeofBecorder  and  Clerk  of  Peaee — 


Pees  to  Clerk  of  Visiting  Jus ticea.]— The  liability, 
under  charter  or  under  the  Municipal  Corpora- 
tions Acts,  of  boroughs  having  separate  courts 
of  quarter  sessions  to  pay  the  salaries  of  their 
recorders  and  clerks  of  the  peace  out  of  borough 
funds  is  not  in  any  way  altei-ed,  as  regards  such 
boroughs  containing  a  population  of  less  than 
ten  thousand,  by  any  provisions  of  the  Local 
Government  Act,  1888.  Thetford  Corporation 
V.  Norfolk  County  Council,  67  L.  J.,  Q.  B.  55 ; 
77  L.  T.  498. 

The  county  council  in  which  such  a  borough 
is  included  for  administi-ative  purposes  is  liable 
under  s.  84  for  the  salary  of  the  clerk  to  the 
borough  justices  at  petty  sessions.;  but  the 
borough  is  liable  for  the  fees  to  the  clerk  to 
the  visiting  justices  of  borough  asylums.    Ih, 

Local  Orants— Current  Charget  in  Aid.]  — 
Under  s.  24  of  the  Local  Government  Act,  1888, 
the   county   council   in   substitution    for   the 
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Bxcheqner,  are  bound  to  pay  oat  of  the  county 
fund  local  giants  in  respect  of  the  period 
between  the  24th  September,  1888,  and  the 
Ist  April,  1889,  though  the  county  councils  did 
not  come  into  existence  until  the  latter  date. 
Weit  Biding  (hunty  fJbuneil,  In  re,  54  J.  P.  533. 

Xaintananoe  of  Borougli  Foliee — Contribution 
— Conftablat  temporarily  added  from  another 

Toree.] — The  costs  of  the  pay  and  clothing  of 
the  police  of  a  borough  (of  which  costs,  by  the 
Liocal  Government  Act,  1888,  s.  24,  sub-s.  2  (J), 
the  county  council  are  to  pay  one-half)  include 
the  cost  of  police  belonging  to  another  force  and 
temporarily  added  to  the  borough  force  under 
8.  25  of  the  Police  Act,  1890.  Beg.  v.  Weet 
Biding  of  TorJuhire  County  Council^  64  L.  J., 
M.  C.  145  ;  [1895]  1  Q.  B.  805 ;  14  R.  391  ;  72 
L.  T.  520 ;  43  W.  B.  386  ;  18  Cox,  0.  C.  141 ;  59 
J.  P.  340—0.  A. 

Xaintananoe  of  Main  Boadf  .1  —  The  main- 
tenance of  main  roads  throughout  a  county 
remains  a  **  general  county  purpose  "  within  the 
•definition  of  s.  11,  sub-s.  1,  and  s.  68  of  the  Local 
Government  Act,  1888,  and  chargeable  on  the 
Exchequer  Contribution  Fund  appropriated 
under  that  act  for  "general  coimty  purposes," 
although  the  county  council  may  by  resolution 
adopt  the  provisions  of  s.  20  of  the  Highways 
Act,  1878,  and  throw  the  expense  of  maintaining 
main  roads  on  the  hundreds.  Beg.  y.  Dolhy^ 
^\  L.  J.,  Q.  B.  826;  [1892]  2  Q.  B.  736; 
-67  L.  T.  619. 

Bepayment  to  ITrban  Authority — Bor- 
rowed Honey.] — A  county  council  is  bound  to 
repay  the  whole  burden  of  the  cost  of  main- 
taming  main  roads  to  the  urban  authority  under 
•8.  11  of  the  Local  Government  Act,  1888,  but 
the  council  have  only  to  defray  that  burden  in 
the  same  way  as  the  urban  authority  has  done, 
and  whether  it  be  defrayed  out  of  current  rates, 
or  by  means  of  a  loan.  If  the  urban  authority 
spread  the  cost  over  two  or  three  years,  the 
county  council  may  do  the  same.  Marlborough 
Ihwn  Qmneil  y.  Wiltt  County  Omneil^  58  J.  P. 
^13. 

Bapaymmt  of  Proportionate  Amount  of  Con- 
tribution by  Borongb  —  Xandamni.]  —  The 
justices  of  a  county,  as  the  local  authority  for 
the  county,  n^lected  between  the  years  1869 
•and  1878  to  recoup  to  the  plaintifb,  as  the  local 
authority  for  a  borough  within  the  county, 
the  proportionate  amount  contributed  by  the 
borough  to  the  expenses  incurred  by  the  local 
authority  of  the  county,  in  carrying  out  the 
provisions  of  the  Contagious  Diseases  (Animals) 
Act,  1869,  which  they  were  bound  to  repay  imder 
B.  97  ot  that  act.  After  the  passing  of  the  Local 
<}oTemment  Act,  1888,  the  plaintiffs  sued  the 
defendants,  as  successors  of  Uie  local  authority 
for  the  county,  to  recover  the  sums  which  should 
have  been  recouped  : — Held,  that  the  only 
remedy  against  the  justices  would  have  been  by 
•mandamus  to  them  to  pay  the  amounts  claimed 
-<mt  of  moneys  in  their  hands,  or  to  levy  a  rate 
for  the  purpose ;  and  that,  as  the  Local  Govern- 
ment Act,  1888,  vests  in  the  county  council  the 
property  of  the  justices  for  the  county  subject 
to  tne  same  conditions  and  restrictions  as  if  the 
-act  had  not  been  passed,  the  defendants  were 
^sot  liable  in  the  action.  Sal/ord  Corporation  y. 
JLaneaekire  County  QmneU,  59  L.  J.,  Q.  B.  576  ; 


26  Q.  B.  D.  384 ;  63  L.  T.  409  ;  38  W.  E.  661  ; 
65  J.  P.  86— C.  A. 


Action  for  Beoovery  of  Bate,  whether 


Kaintainable — Extortion  Colore  Officii — Koney 
Paid  under  Mistake  of  Law.] — In  pursuance  of 
a  resolution  passed  by  the  watch  committee  of  a 
borough  incorporated  under  the  Municipal  Cor- 
porations Act,  1836,  the  justices  of  the  county 
provided  police  for  the  borough  from  1869  to 
1887.  The  expenses  of  such  police  for  each  half 
year  were  provided  for  in  advance  by  a  rate 
levied  on  the  borough,  and  the  sum  so  raised 
was,  together  with  the  sums  collected  from  the 
other  townships  of  the  union  in  which  the 
borough  was  situate,  paid  to  the  county  treasurer 
by  the  guardians  of  the  union  in  obedience  to  a 
precept  addressed  to  them  by  the  county  justices. 
By  the  Municipal  Corporations  Act,  1835,  the 
watch  committee  were  required  to  appoint  police 
for  the  borough,  and  on  the  30th  June,  1887, 
they  withdrew  the  county  police  and  appointed 
borough  constables.  At  this  date  the  county 
justices  had  in  their  hands  a  sum  arising  from  a 
rate  levied  on  the  borough  applicable  for  the 
future  expenses  of  the  police  in  the  division  in 
which  the  borough  was  situate,  but  there  was  no 
ascertained  sum  applicable  exclusively  to  the 
police  provided  for  the  borough.  In  an  action 
by  the  mayor  and  corporation  (suing  on  behalf 
of  all  the  ratepayers  of  the  borough)  and  the 
guardians  of  the  union  against  the  council  of 
the  county,  as  successors  of  the  county  justices, 
to  recover  the  amount  overpaid  by  the  borough  : 
— Held,  first,  that  the  plaintiffs  were  not  entitled 
to  represent  the  ratepayers  of  the  borough ; 
secondly,  that  the  remedy  against  the  defendants 
(if  any)  was  by  mandamus ;  thirdly,  on  the 
merits,  that  the  money  was  not  recoverable  on 
the  ground  of  extortion  colore  officii,  as  it  was 
paid  under  a  voluntary  arrangement ;  nor  on 
the  ground  of  a  partial  failure  of  consideration, 
as  the  proportion  overpaid  was  not  properly 
ascertainable.  Bootle-cum-Linacrc  Corvoration 
V.  Lancashire  County  Cuu7icil,  60  L.  J.,  Q.  B. 
323— C.  A. 

Stipendiary  Biitrict— Bating.]— A  local  act 
created  a  stipendiary  justice's  district,  under 
which  act  the  quarter  sessions  of  the  county 
could  levy  rates  on  the  district  in  the  same 
manner  as  was  then  authorised  for  making 
county  rates.  There  are  now  two  county 
boroughs  under  the  Local  Government  Act,  1888, 
in  the  district : — Held,  that  the  county  council 
has  the  power  to  levy  the  rates  on  such  part  of 
the  stipendiary  district  as  is  not  included  within 
either  of  the  county  boroughs,  and  that  the 
liability  of  the  county  boroughs  should  be 
redeemed  by  an  adjustment  under  s.  32  of  the 
Local  Government  Act.  Staffordshire  Qfunty 
Council,  Ex  parte,  54  J.  P.  72. 

XzpenfM  of  Quarter  and  Petty  Sesiiont,  how 
Payable.] — Upon  the  true  construction  of  the 
Local  Government  Act,  1888,  a  quarter  sessions 
borough  having  in  1881  a  population  of  10,000 
or  upwards,  and  not  being  a  county  boroagh, 
which  at  the  time  of  the  passing  of  the  act  was 
exempt,  in  whole  or  in  part,  from  contributing 
towanls  costs  incurred  for  any  purpose  for 
which  the  quarter  sessions  of  the  county  in 
which  it  is  situate  were  authorised  to  incur  costs, 
retains  the  exemption,  except  as  to  costs  incurred 
for  the  purpose  of  any  powers,  duties,  or  liabilities 
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of  the  jostices  of  the  boroagh  transferred  by  the 
act  to  the  county  coancil,  and  as  to  the  costs  of 
felonies  and  offences,  the  costs  attending  the 
prosecution  whereof  are  by  law  payable  as  in 
the  case  of  a  felony  committed  or  supposed 
to  have  been  committed  in  the  borough,  for 
which  the  parishes  of  the  borough  are  liable  to 
be  assessed  to  and  to  contribute  to  the  oountv 
fund.  Such  a  boroui^hf  therefore,  retains,  wiu 
the  exceptions  stated,  the  power  and  duty  to 
raise  by  a  borough  rate  the  expenses  of  the 
lx>rough,  quarter  and  petty  sessions,  and  is  pro 
tanto  exempted  from  proportionate  contribution 
to  the  expenses  of  county  sessions.  Xent  County 
CtmmU,  ICj;  parte,  60  L.  J.,  Q.  B.  314 ;  [1891] 
1  Q.  B.  389  ;  64  L.  T.  421  ;  55  J.  P.  248. 

In  the  case  of  a  borough  having  liberties,  the 
exemption  extends  to  the  liberties.    I  h. 

Quarter  sessions  boroughs  having  in  1881  a 
population  of  less  than  10,000  are,  on  the 
contrary,  not  exempted  from  any  county  con- 
tribution, and,  as  it  could  not  have  been  the 
intention  of  the  legislature  to  impose  upon  such 
boroughs  the  double  burden  of  contributing 
their  proportion  of  the  county  sessions  expenses, 
and  also  defraying  their  own  borough  sessions 
expenses,  the  duty  of  paying  the  expenses  of  such 
borough  sessions  is  trajisferred  to  the  county 
counciL    lb. 


2.   District  Council,  fobmeblt 

liOCAL  BOABD. 

a.  Election. 

i.    Qualijication  of  Voter, 

**Am  Owner."] — At  an  election  of  members  of 
a  local  board  of  health,  several  persons  were 
nominated  in  September,  1871 ;  one  of  the  can- 
didates was  nominated  by  M. ;  and  the  nomina- 
tion paper  was  signed  by  M.,  **  being  dtdy 
qualified  as  owner  in  the  district."  M.  had  sent 
in  the  notice  required  as  owner  fourteen  days 
before  the  election  in  1870,  and  had  not  sent  in 
a  notice  since ;  but  he  was  still  qualified  in 
respect  of  the  same  property  as  owner.  He  was 
also  qualified  to  vote  as  a  ratepayer: — Held, 
that  in  order  to  be  entitled  to  vote  as  owner, 
the  notice  required  must  be  sent  before  each 
election,  and  the  nomination  by  M.  as  owner 
was  therefore  bad  ;  but  that  as  the  11  &  12  Vict, 
c.  63,  s.  24,  did  not  require  any  particulars  of 
qualification,  but  only  the  signature  of  the  person 
nominating,  "as  owner"  might  be  rejected  as 
surplusage,  and,  he  being  qualified  as  ratepayer, 
the  nomination  was  good.  Meg.  v.  Morgan,  41 
L.  J.,  Q.  B.  55  ;  L.  R.  7  Q.  B.  26 ;  25  L.  T.  930  ; 
20  W.  R.  279. 

ii.  Number  of  Members, 

Election  of  New  Kembers— Froj^er  Constitu- 
tion.]— ^A  local  board  of  health,  constituted 
under  an  order  in  council,  consisted  of  nine 
members,  one-third  of  the  persons  first  elected 
to  go  out  of  office  on  Slst  March,  1855.  Before 
that  day,  three  of  the  persons  first  elected 
cetised  to  be  members,  by  reason  of  non-atten- 
dance. The  locai  board  selected  these  three  to  go 
out  of  office  ;  and  on  3l8t  of  March,  three  new 
members  only  were  elected : — ^Held,  under  1 1  &  12 
Vict.  c.  63,  ss.  13,  18,  that  the  board,  consisting 
of  the  six  members  first  elected,  and  of  the  three 
new. members,  was  well  constituted.    Howitt  v. 


Ma^rfull,  6  El.  ac  BL  786 ;  25  L.  J.,  Q.  B.  411 ; 
2  Jur.  (N.8.)  888  ;  4  W.  B.  612. 

Votiee  of  YMaaDMi.T— Foor  members  of 

a  local  board  under  the  Pablic  Health  Act 
(11  ac  12  Vict.  c.  68),  s.  18,  having  gone  out  of 
office,  three  at  the  expiration  of  their  term  of 
office,  and  one  by  resignation  before  the  end  of 
his  term,  four  new  members  were  elected  at  one 
election  without  distinction.  Neither  in  the 
notice  of  election  nor  in  the  voting  papers 
delivered  to  the  electors,  was  any  distinction 
made  between  the  regular  vacancies  and  the 
casual  vacancy : — Held,  that  the  election  wa» 
invalid.  Beg,  v.  Rippon,  45  L.  J.,  Q.  B.  188  ; 
1  Q.  B.  D.  217  ;  84  L.  T.444;  24  W.  E.  868. 

Caiual  YaMiiey— C^imputatioB  of  Timo.] — ^The 
time  specified  by  r.  65  of  schedule  II.  of  the  Public 
Health  Act,  1875,  which  provides  that  any  casual 
vacancy  on  the  board  occurring  *^  by  failure  duly 
to  elect,"  shall  be  filled  up  by  the  board  within 
six  wedcs,  is  to  be  computed  from  the  day  on 
which  the  retiring  member  goes  out  of  office,  and 
not  from  the  day  on  which  the  election  of  a 
member  to  fill  his  place  is  held.  Beg,  v.  Cbobany 
56  L.  J.,  M.  C.  83 ;  18  Q,  B.  D.  269 ;  51  J.  P. 
500. 

Quorui— Lapse  of  Board— Inftnnality.l 

— Seven  members  of  a  local  board  constituted 
imder  the  Public  Health  Act,  1875,  and  con- 
sisting of  nine  members,  resigned,  so  that  the 
quorum  of  three  required  by  schedule  I.  r.  2,  was* 
not  left.  The  two  remaining  members  proceeded 
to  fill  up  the  vacancies.  The  board  as  thus  con- 
stituted prescribed  a  building  line  under  s.  155 
of  the  act : — Held,  by  Pearson,  J.,  that,  as  the 
resignations  reduced  the  number  of  members  to> 
less  than  a  quorum,  the  board  had  lapsed,  that 
the  two  remaining  members  conld  not  fill  up  the 
vacancies,  that  there  was  therefore  no  board, 
that  the  building  line  was  therefore  not  well 
prescribed,  and  that  schedule  I.  r.  9,  to  the  act  did 
not  cure  the  defect: — Held,  by  the  Court  of 
Appeal,  that  the  filling  up  of  vacancies  waa 
**  business"  within  the  meaning  of  schedule  I.  r.  2, 
that  the  two  members  were  not  competent  to> 
transact  it,  and  that  the  new  members  therefore- 
were  not  duly  elected  ;  but  that  by  schedule  I.  r.  9,. 
the  objection  to  the  building  line,  founded  on. 
the  fact  that  some  of  the  members  of  the  board 
were  not  duly  elected,  was  removed.  Newhaven 
Local  Board  v.  Xewltaven  School  Board,  SO* 
Ch.  D.  350 ;  58  L.  T.  571 ;  34  W.  R.  172.-C.  A. 

iii.  CluiirmatCs  Duties, 

SUtute.]— 59  ^  60  Vict,  c.  22,  istJie  aiairmek 
of  District  Qmncils  Act,  1896. 

Omission — Penalty.] — ^A  chairman  of  a  local! 
board  is  required  by  11  &  12  Vict.  c.  63,  s.  24,  if 
the  number  of  candidates  exceeds  the  number  of 
members  to  be  elected,  to  cause  voting  papers  of 
a  certain  form  to  be  prepared  and  filled  up  ;  one 
of  the  blanks  is  for  the  number  of  votes  as. 
owner  and  as  ratepayer  respectively.  At  an 
election  the  chairman  omitted  to  fill  up  the 
latter  blanks : — Held,  that  the  omission  did  not 
render  the  election  illegal,  but  merely  subjected 
the  chairman  to  a  penalty.  Beg.  v.  Loftlwuse^ 
7  B.  &  S.  447  :  35  L.  J.,  Q.  B.  145;  L.  R.  1  Q.  BL 
433  ;  12  Jur.  <N.B.)  619  ;  14  L.  T.  359  ;  14  W.  R. 
6i9.  .  . 
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Bight  to  Complain  of.] — ^A  relator,  being 

a  candidate,  who  complained  of  the  illegality  of 
the  election  on  the  above  ground,  having  on 
former  elections  been  himself  elected  on  similar 
voting  papers,  is  disqualified  for  applying  for  a 
quo  warranto,  after  taking  his  chance  of  the 
election  and  being  defeated.    lb. 

Cortiiioato — How  givon.] — An  election  of 
members  of  a  local  boi^  of  health,  under  11  &  12 
Vict,  c  63,  88.  21,  27,  conducted  by  the  statutory 
assistants  of  the  chairman  during  his  absence, 
and  which  is  certified  by  him  solely  upon  their 
report,  is  null  and  void.  Beg.  v.  Barklunue,  7 
B.  4c  S.  911  ;  36  L.  J.,  Q.  B.  7  ;  L.  R.  2  Q.  B.  16  ; 
15  L.  T.  240 ;  13  W.  R.  846. 


When  Impeachablo.] — ^After  the  election 


of  a  local  board,  under  11  &  12  Vict.  c.  63,  the 
chairman  proceeded,  under  s.  27..  to  ascertain  the 
number  of  valid  votes  for  each  candidate,  and  to 
cast  up  the  votes ;  and  he  made  his  certificate 
as  to  who  were  the  candidates  elected.  On  the 
trial  of  a  quo  warranto  information  against  one 
of  the  successful  candidates,  it  appeared  that  the 
chairman  had,  by  mistake,  put  down  votes  to 
one  candidate  which  the  voting  papers  shewed 
had  been  given  to  another ;  had  omitted  to 
reckon  votes;  and  also  had  received  as  valid 
votes  which  were  invalid,  but  as  to  which  he  had 
made  no  examination : — Held,  that  as  to  the 
first  and  second  class  of  votes,  the  duty  of  the 
chairman  was  merely  ministerial,  viz.  that  of 
casting  up  the  votes,  and  as  to  this  his  certificate 
could  be  impeached ;  but  that  as  to  the  third 
class  he  had  to  exercise  a  judicial  duty,  knd  as  to 
this  therefore  his  certificate  was  conclusive. 
Beg.  V.  CbUiJU,  46  L.  J.,  Q.  B.  257  ;  2  Q.  B.  D. 
30  ;  36  L.  T.  192—0.  A.  Affirming,  24  W.  R. 
732. 


np  Yotef.] — ^The  duty  of  the  chairman 
in  counting  up  the  votes,  under  the  Public  Health 
Act,  1848,  s.  27,  is  ministerial,  not  judicial,  and 
a  quo  warranto  is  the  proper  mode  of  trying  the 
question  whether  he  has  made  an  erroneous  calcu- 
lation or  not.    Beg.  v.  Colling,  23  W.  R.  325. 


Smployment  of  Assetson.] — ^At  the  elec- 


tion of  members  of  a  local  board,  under  11  &  12 
Vict.  c.  63,  the  chairman  or  a  duly  appointed 
deputy,  must  attend  at  the  office  of  the  board 
the  day  after  the  election,  as  returning  officer,  and 
perform  in  person  the  duties,  which  are  judicial, 
of  examining  the  votes,  dec,  as  required  by 
s.  27  ;  and  if  assessors,  appointed  under  s.  21, 
make  the  examination  in  the  chairman's  absence, 
and  he  sign  the  returns,  &c.,  on  their  report  only 
and  not  on  personal  inspection,  the  election 
is  void.  Beg.  v.  BaeUhouse^  36  L.  J.,  Q.  B.  7 ; 
L.  R,  2  Q.  B.  16 ;  15  L.  T.  240 ;  13  W.  R.  846. 

The  chairman  of  a  local  board  of  health  in  a 
non-corporate  district  being  absent  during  an 
annual  election  of  members,  and  being  by  reason 
of  defect  in  his  eyesight  unable  by  personal 
examination  to  ascertain  the  validity  of  the 
votes,  or  to  cast  them  up,  conducted  the  election 
by  two  persons  appointed  by  the  local  board 
before  the  election  to  assist  and  attend  upon 
him  for  that  purpose,  and  ascertained  the  validity 
of  the  votes  by  their  examination,  conducted  in 
pursuance  of  his  directions,  and  nothing  occurred 
in  the  examination  which  had  not  been  provided 
for  by  his  directions,  or  which  required  his  pre- 
sence.   On  a  quo  warranto  information  against 
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one  of  the  persons  so  elected : — Held,  that  the 
election  was  void,  but  that  the  relator  was  not 
entitled  to  costs.    S.  (?.,  7  B.  &  S.  911. 

iv.  Begulation  of  Expeit^es. 

Difcretion  of  Board.]— By  11  &  12  Vict.  c.  63, 
s.  30,  the  local  board  of  health  has  a  discretion 
as  to  what  is  a  reasonable  remuneration  for  the 
person  conducting  the  election  of  the  board ; 
and  the  court  cannot  review  their  decision  upon 
an  affidavit  that  the  sum  allowed  was  not 
reasonable.  Metcalfe,  Ex  parte,  6  El.  &  Bl.  287 ; 
2  Jur.  (N.S.)  1245  ;  4  W.  R.  490. 

V.  Irregularities. 

Fabrication  of  Voting  Papers.]— At  an  election 
of  a  member  of  a  local  board  of  health,  the 
respondent  was  canvassing  for  one  of  the  candi- 
dates. The  wife  of  a  voter,  in  the  absence  of  her 
husband,  promised  his  vote,  and,  not  being  able 
to  write,  placed  a  mark  on  his  voting  paper, 
which  was  in  the  form  prescribed  by  schedule 
A.  of  the  Local  Government  Act,  1848,  which 
requires  that,  in  the  case  of  a  vot^  who  cannot 
write,  a  witness  shall  attest  the  voter's  mark, 
and  place  the  voter's  initials  against  the  name  of 
the  persons  for  whom  the  voter  intends  to  vote. 
The  respondent,  believing  that  the  wife  was 
authorised  to  fill  up  the  voting  paper,  and  that 
he  was  not  acting  contrary  to  the  act,  attested 
the  mark  made  by  her,  describing  it  as  the  mark 
of  the  voter,  and  placed  the  voter's  initials 
against  the  name  of  the  candidate.  On  an 
information  under  the  Local  Government  Act, 
1858,  s.  13,  sub-s.  5,  for  fabricating  a  voting 
paper : — ^Held,  that  in  the  absence  of  an  unlawful 
intention  on  the  part  of  the  respondent,  he  had 
not  fabricated  a  voting  paper,  within  the  meaning 
of  the  act.  Aberdare  jLocal  Board  v.  JSammett, 
44  L.  J.,  M.  C.  49  ;  L.  R.  10  Q.  B.  162 ;  32  L.  T. 
20  ;  23  W.  R.  617. 

Falfely  assuming  to  aot  on  behalf  of 

Voter.]  —  The  respondent,  a  candidate  at  an 
election  for  members  of  a  local  board  of  health, 
called  at  the  house  of  a  voter  to  whom  a  voting 
paper  had  been  sent,  and  asked  her  how  she 
intended  to  vote,  and  to  hand  him  the  voting 
paper,  which  she  did.  He  then  inquired  if  she 
knew  how  to  fill  it  up,  and  she  replied  in  the 
affirmative.  The  respondent  thereupon,  without 
any  authority,  express  or  implied  from  the  voter, 
wrote  in  pencil  the  initial  of  the  voter  against 
his  own  name.  The  voter  objected  to  his  doing 
so.  The  respondent  left  the  voting  paper  with 
the  voter,  with  her  initials  so  written  by  him 
against  his  own  name,  but  with  no  other  mark 
upon  it.  The  voter  subsequently  struck  out  the 
initials  bo  written  by  the  respondent,  and  placed 
her  initials  against  the  names  of  three  other 
candidates,  and  signed  her  own  name  to  the 
voting  paper.  It  was  found  that  the  respondent 
so  pencilled  the  initials  of  the  voter  with  the 
intent  of  indicating  on  her  behalf  that  she 
intended  to  vote  for  him,  and  of  inducing  and 
procuring,  her  to  vote  for  him.  The  respondent 
was  successful  at  the  poll.  A  petition  was 
lodged  against  his  i-etum,  on  the  ground  of 
illegal  practices,  inter  alia,  of  fabricating  in 
whole  or  in  part  a  voting  paper,  and  of  falsely 
assuming  to  act  in  the  name  or  on  behalf  of  a 
voter  : — Held,  that  the  act  of  the  respondent  did 
not  amount  to  a  fabrication  in  whole  or  in  part 
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of  the  Yoting  paper,  nor  to  falsely  assuming  to 
act  in  the  name  or  on  behalf  of  the  voter,  within 
the  meaning  of  r.  69  of  ached.  IL,  part  I,  of 
the  Pnblic  Health  Act,  1875.  Oimgh  t.  Murdoch, 
67  L.  T.  308 ;  36  W.  R.  836 ;  51  J.  P.  471. 


Eeooyery  of  Penalty — ^Farty  AggrieTtdJ 


—At  an  election  for  a  member  of  a  local  board, 
V.  and  M.  were  the  only  candidates ;  M.  was 
declared  to  be  elected,  he  having  obtained  ninety- 
four  votes  and  V.  eighty-nine.  V.,  without  the 
consent  of  the  attorney-general,  preferred  an 
information  under  the  Public  Health  Act,  1875, 
Rched.  II.  r.  69,  against  W.,  charging  him  with 
fabricating  in  pt^  the  voting  paper  of  D.,  a 

Eerson  entitled  to  three  votes  at  the  election ; 
ut  the  justices  dismissed  it  on  the  ground  that 
V.  was  not  a  "party  aggrieved"  within  the 
Public  Health  Act,  1875,  s.  268,  and  therefore 
that  the  consent  of  the  attorney-general  was 
requisite  : — Held,  that  the  dismissal  of  the  infor- 
mation was  wrong,  for  V.  was  a  party  aggrieved 
within  the  meaning  of  that  statute.  Verdin  v. 
Wray,  46  L.  J.,  M.  C.  170 ;  2  Q.  B.  D.  608 ;  36 
L.  T.  942  ;  26  W.  R.  274. 

Intorferenoe  of  Candidate.] — ^W.  was  chair- 
man of  a  local  board,  and  it  was  his  duty  under 
11  &  12  Vict.  c.  63, 8. 21,  to  conduct  and  complete 
the  elections  of  members  for  the  ensuing  year, 
and  by  the  same  section  if  the  chairman  became 
unable  to  act-,  some  other  person  was  to  be 
appointed  by  the  local  board  to  perform  such 
of  his  duties  as  then  remained  to  be  performed. 
F.  was  appointed  by  the  local  board  to  act  as 
returning  officer  in  case  of  nomination  of  chair- 
man as  a  candidate.  W.  published  a  notice, 
fixing  day  of  election  and  day  for  receiving 
nomination  papers.  He  received  a  nomination 
paper  nominating  himself,  and  afterwards  con- 
tinued to  receive  other  nomination  papers.  More 
candidates  were  nominated  than  vacancies.  W. 
filled  up  the  form  of  voting  paper  and  sent  it  to 
be  printed,  with  directions  for  the  printer  to 
return  it  to  F.,  and  from  that  time  forward 
everything  was  done  by  F.  W.  was  elected, 
and  returned  by  F.  No  improper  motive  was 
Imputed  to  W.,  nor  did  his  acts  produce  any 
inconvenience,  or  in  anyway  influence  the  result 
of  the  election.  The  court,  in  the  exercise  of  its 
discretion,  refused  leave  to  file  a  quo  warranto. 
Jli^g,  V.  Ward,  42  L.  J.,  Q.  B.  126 ;  L.  R.  8 
Q.  B.  210  ;  28  L.  T.  118  ;  21  W.  R.  632. 

Vame  of  withdrawn  Candidate  on  Ballot- 
paper — ^Sleeticn  Petition — Liability  of  Betnm- 
ing  Officer  to  be  made  Beepondent — Costs.] — 

At  an  election  of  urban  district  councillors  the 
ballot-papers,  by  a  mistake  of  a  clerk  of  the 
returning  officer,  contained  the  name  of  a 
candidate  who  had  withdrawn.  A  petition 
having  bsen  presented  to  avoid  the  election  of 
those  candidates  who  had  been  elected  by  a 
majority  of  votes  less  than  the  number  given  to 
the  candidate  who  had  withdrawn  : — Held,  that 
the  election  of  those  candidates  was  void,  and 
that,  notwithstanding  s.  11  of  the  Ballot  Act, 
1872,  which  provides  a  penalty  for  a  returning 
officer  who  is  guilty  of  any  wilful  misfeasance 
or  any  wilful  act  or  omission  in  contravention 
of  the  act,  the  returning  officer  was  rightly  made 
a  respondent,  and  that  the  court  had  power, 
although  in  the  circumstances  such  power  ought 
not  to  be  exercised,  to  make  an  oitler  for  the 
^myment  of  costs  against  the  returning  officer  by 


ff 

whose  negligence  an  election  is  avoided.  WUson 
V.  Ingham,  64  L.  J.,  Q.  B.  776 ;  15  R.  488 ;  72 
L.  T.  796 ;  43  W.  R.  621  ;  69  J.  P.  614. 

b.  Kembers. 

1.  Qtuil\ficalion, 

Disability  by  Contract — ^Penalty  for  Acting.]— 
By  r.  64  of  sched.  II.  to  Public  Health  Act,  1 876  (38 
9l  39  Vict.  c.  66),  it  is  declared  that  any  member 
of  a  local  board  who  "  in  any  manner  is  concerned 
in  any  bargain  or  contract  entered  into  by  such 
board,"  shall  "  cease  to  be  such  member,  and  his 
office  as  such  shall  thereupon  become  vacant ; " 
and  r.  70  imposes  a  penalty  of  50^  on  *'  any  person 
who,  not  being  duly  quaUfied  to  act  as  member 
of  the  local  board,"  "or  being  disabled  from 
acting  by  anyprovisions  of  this  act^  acts  as  such 
member"  : — Held,  by  Brett  and  Cotton,  L.JJ. 
(Bramwell,  L.J.,  dissenting),  that  a  member  of 
such  board,  who  having  been  concerned  in  a 
contract  by  the  board,  has  thereupon  ceased  to 
be  such  member  by  force  of  r.  64,  is  a  person 
disabled  from  acting  as  a  member  by  a  provision 
of  the  act  within  the  meaning  of  r.  70,  and  conse- 
quently, that  if  afterwards  he  does  so  act,  he  is 
liable  to  the  penalty  of  602.  Fletcher  v.  Hudson, 
61  L.  J.,  Q.  B.  48  ;  7  Q.  B.  D.  611  ;  46  L.  T. 
126 ;  80  W.  R.  349  ;  46  J.  P.  372— C.  A. 

Acting  as  XayorJ — By  a  provisional 

order  of  the  Board  of  Health,  confirmed  by 
statute,  the  11  &  12  Vict.  c.  63,  was  applied  to  a 
district  wholly  comprised  within  a  single  muni- 
cipal borough,  and  the  corporation  was  constituted 
by  the  council  the  local  board  of  health.  An 
alderman  of  the  borough,  after  such  confirmation, 
sold  some  iron  to  a  party  who  had  contracted  to 
supply  the  local  board  with  iron  railings,  and 
who  purchased  the  iron  for  the  purpose  of  per- 
f ormmg  the  contract.  He  afterwards  continuing 
to  be  an  alderman,  was  elected  mayor,  and  acted 
as  such.  An  action  was  brought  against  him 
for  penalties  under  6  &  6  Will.  4,  c.  76,  ss.  28,  53, 
for  having  acted  as  mayor,  while  disqualified  by 
being  interested  in  a  contract  with  the  council : 
— Held,  assuming  a  contract  with  such  local 
board  to  be  a  contract  with  the  council  within 
the  6  &  6  Will.  4,  c.  76,  s.  28,  and  assuming  also 
that  a  mayor  elected  when  alderman  is  disquali- 
fied to  act  as  mayor  under  s.  63,  by  reason  of  a 
disqualification  as  alderman,  that  nevertheless, 
this  was  not  an  interest  in  a  contract  within  s. 
28,  and  there  was  no  liability  to  any  penalty.  JLe 
Feuvrc  v.  LankeOer,  3  El.  &  BL  630  ;  2  G.  L.  R. 
1426  ;  23  L.  J.,  Q.  B.  264  ;  18  Jur.  894  ;  2  W.  R.  307. 

Work  done  by  Kember  for  Contractor — 

Penalty.]— By  the  Public  Health  Act,  1876, 
sched.  II.  r.  64,  a  member  of  a  local  board  who 
is  in  any  manner  concerned  in  any  bargain  or 
contract  entered  into  by  such  board  shall  (except 
in  certain  cases)  cease  to  be  such  member,  and 
his  office  as  such  shall  thereupon  become  vacant ; 
and  by  r.  70  of  the  same  schedule  a  penalty  is 
imposed  on  a  person  who  acts  as  such  member 
when  disabled  from  acting  by  any  provision  of 
the  act.  The  defendant,  a  member  of  a  local 
board,  was  employed  by  persons,  with  whom  the 
board  had  contracted  for  the  performance  of 
certain  works  on  the  premises  of  the  board,  to  do 
portions  of  the  works  so  contracted  for  : — Held, 
that  the  defendant  had  been  concerned  in  con- 
tracts entered   into  by  the  board  within  the 
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meaning  of  the  act,  and  was  therefore  disqualified ; 
and  that,  having  acted  as  a  member  of  such  board 
since  becoming  so  disqualified,  he  had  incurred 
the  penalty  imposed  by  the  act.  button  v. 
WiUon,  58  L.  J.,  Q.  B.  443  ;  22  Q.  B.  D.  744  ;  37 
yr  B.  622  ;  63  J.  P.  644— C.  A. 

Lease  to  Keinber.] — ^A  person  is  not  dis- 

-qualified  for  membership  of  a  local  board,  under 
the  64th  clause  of  the  second  schedule  to  the 
Public  Health  Act,  1876,  by  reason  of  a  lease  by 
the  board  to  him  of  a  sewage  farm  containing 
-covenants  on  the  part  of  the  baard  to  supply,  and 
-on  his  part  to  use  on  the  premises  the  sewage  of 
the  district.  Reg,  v.  Oaskarthy  49  L.  J.,  Q.  B. 
ii09 ;  6  Q.  B.  D.  321  ;  42  L.  T.  688 ;  28  W.  B. 
696  ;  44  J.  P.  607. 

BaeoYery  of  Penalty  by  Party  aggxiored.]— 
By  the  Public  Health  Act,  1876,  s.  253,  proceed- 
ings for  the  recovery  of  a  penalty  under  that  act 
shall  not  be  "  taken  by  any  person  other  than  by 
A  party  aggrieved,"  or  by  a  local  authority,  with- 
out the  consent  of  the  attorney-general ;  and  by 
sched.  II.  r.  70,  a  penalty  of  50L  is  imposed  upon 
any  person  acting  as  member  of  a  local  bcMird 
without  qualification.  The  defendant,  who  was 
acting  as  chairman  of  a  local  board  after  dis- 
•qualification,  made  a  complaint  to  the  members 
thereof  as  to  certain  conduct  of  the  plaintiff ,  who 
was  clerk  to  the  board ;  the  plaintiff,  fearing  that 
he  might  be  dismissed  from  nis  office,  resigned  it, 
4md  sued  the  defendant  to  recover  a  penalty  of 
507.  for  acting  without  qualification : — Held,  that 
the  plaintiff  was  not  "  a  party  aggrieved,"  within 
the  meaning  of  the  Public  Health  Act,  1875, 
8.  263,  and  tha't  he  could  not  sue  for  the  penalty 
-without  the  consent  of  the  attomey-generaL 
Rochfort  Y.  Atherley^  I  Ex.  D.  611.  8,  C,,  nom. 
BmUh  V.  FUldhoute,  36  L.  T.  602. 

At  an  election  for  a  member  of  a  local  board, 
y.  and  M.  were  the  only  candidates ;  M.  was 
•declared  to  be  elected,  he  having  obtained  ^inety- 
f our  votes  and  V.  eighty-nine.  V.,  without  the 
•consent  of  the  attorney-general,  preferred  an 
information  under  the  Public  Health  Act,  1876, 
sched.  II.  r.  69,  against  W.,  charging  him  with 
fabricating  in  part  the  voting  paper  of  D.,  a 
person  entitled  to  three  votes  at  the  election ; 
£nt  the  justices  dismissed  it  on  the  ground  that 
V.  was  not  a  "party  aggrieved"  within  the 
Public  Health  Act,  1 876,  s.  263,  and  therefore  that 
the  consent  of  the  attorney-general  was  requisite : 
— Hdd,  that  the  dismissal  of  the  information  was 
wrong,  for  V.  was  a  party  aggrieved  within  the 
aneaning  of  that  statute.  Verdin  v.  Wray^  46 
L.  J.,  M.  C.  170 ;  2  Q.  B.  D.  608  ;  35  L.  T.  942  ; 
26  W.B.  274. 

B.  was  an  inhabitant  and  ratepayer  of  Mar- 
gate, and  entitled  to  vote  for  members  of  the 
local  board  of  health,  and  was  in  the  habit  of 
using  the  Margate  pier.  The  defendant  was 
one  of  the  company  of  proprietors  of  that  pier, 
established  under  a  local  act,  and  had  been 
elected  a  member  of  the  local  board  of  health, 
and  as  such  voted  on  a  question  in  which  the 
-company  was  interested : — ^Held,  that  B.  was 
not  a  party  aggrieved  within  s.  133  of  11  &  12 
Vict,  c  63,  and  could  not  sue  the  defendant 
for  a  penalty  under  s.  19,  if  any,  incurred  by 
his  voting.  Boyce  v.  Higgiru^  14  C.  B.  1  ;  23 
L.  J.,  C.  P.  6 ;  2  C.  L.  B.  96 ;  18  Jur.  333 ;  2 
W.  R.  73. 

A  declaration,  in  a  qui  tam  action,  stated  that 
^e  plaintiff  and  defendant  were  candidates  for 


the  office  of  commissioner  under  the  Cheltenham 
Improvement  Act ;  that  the  plaintiff  could  have 
been  elected,  but  that  the  majority  of  votes  was 
in  favour  of  the  defendant,  who  was  thereupon 
elected,  and  acted  as  such  commissioner  without 
being  duly  qualified ;  whereby  the  plaintiff  was 
aggrieved  as  a  ratepayer,  voter,  and  resident 
within  the  borough,  and  also  as  such  candidate. 
The  Cheltenham  Act  incorporates  s.  16  of  the 
Commissioners  Clauses  Act,  10  &  11  Vict.  c.  16, 
which  enacts,  that  every  person  who  shidl  act  as 
a  commissioner  without  being  duly  qualified 
shall  be  liable  to  a  penalty  of  602.,  and  such 
penalty  may  be  recovered  by  any  person.  The 
Cheltenham  Act  also  incorporates  s.  133  of  the 
11  &  12  Vict.  c.  63,  which  enacts  that  no  pro- 
ceedings for  the  recovery  of  any  penalty  under 
that  act  shall  be  taken  "  by  any  person  other 
than  by  a  party  grieved,  or  the  local  board  of 
health  in  whose  district  the  offence  is  com- 
mitted iwithout  the  consent  of  the  attorney- 
general  ;  and  if  the  application  of  the  penalty  be 
not  otherwise  provided  for,  one-half  thereof  shall 
go  to  the  informer,  and  the  remainder  to  the 
local  board  of  health."  The  cause  was  tried  and 
a  verdict  found  for  the  plaintiff: — Held,  first, 
that  the  plaintiff  was  not  a  party  aggrieved  by 
the  defendant  acting  as  such  commissioner. 
HollU  V.  Marshall,  2  H.  4c  N.  755 ;  27  L.  J.,  Ex. 
236  ;  6  W.  R.  366. 

Content   of  Attorney-Ctoneral.] — ^Held, 

secondly,  that  the  declaration  was  not  authorised 
by  s.  16  of  the  Commissioners  Clauses  Act,  and 
under  11  4c  12  Vict.  c.  63,  s.  133,  it  was  bad 
in  arrest  of  judgment,  inasmuch  as  (the  plain- 
tiff not  being  a  party  aggrieved)  it  ought  to 
have  alleged  the  consent  of  the  attomey-generaL 
Ih. 

Held,  thirdly,  that  although  the  want  of  the 
consent  of  the  attorney-general  was  an  objec- 
tion which  might  be  taken  by  plea  or  demurrer, 
it  was  also  a  ground  for  staying  the  proceedings 
after  triaL    Ih. 

By  the  Public  Health  Act,  1876,  s.  263,  pro- 
ceedings for  the  recovery  of  a  penalty  under  that 
act  shsdl  not, "  except  as  in  this  act  is  expressly 
provided,"  be  taken  by  anv  person  other  than 
a  party  aggrieved,  or  a  local  authority,  without 
the  consent  of  the  attorney-general ;  by  r.  70  of 
sched.  II.  (which  by  s.  317  is  to  be  read  as  part 
of  the  act)  a  penalty  is  imposed  upon  any  person 
acting  as  a  member  of  a  local  board  without 
qualification,  such  penalty  being  by  the  same 
rule  made  recoverable  by  any  person : — ^Held, 
that  the  provision  of  r.  70  that  Uie  penalty  might 
be  recovered  by  any  person  was  an  "express 
provision"  of  the  act,  within  the  meaning  of 
s.  263,  and  that  consequently  in  actions  for 
penalties  under  that  rule  the  consent  of  the 
attorney  -  general  was  not  necessary.  Fletcher 
V.  ffvdwn,  49  L.  J.,  Ex.  793 ;  6  Ex.  D  287  ;  43 
L.  T.  404  ;  46  J.  P.  6— C.  A. 

Omiiiion  of  Name  from  Bate-book.] — ^E.  and 
R.  were  candidates  for  a  place  in  a  local  board. 
The  nomination  was  on  March  26,  and  the 
votes  for  R.  were  57  and  for  E.  62.  The  return- 
ing officer  decided  that  R.  was  disqualified,  as 
his  name  was  omitted  from  the  rate-book,  and 
his  son-in-law  was  rated  instead  of  him  : — Held, 
that  the  officer  was  justified  in  disqualifying  R., 
or  at  least  R.  had  led  to  the  mistake,  and  the 
rule  for  quo  warranto  against  E.  was  discharged. 
Beg,  V.  MIU,  44  J.  P.  748. 

12—2 


869 


LOCAL  GOVEENMENT— ^^tAorieies. 


860 


Compoiition  with  Creditori — ^Time  for  filling 
OMual  Yaoaaoj.] — ^A  candidate  for  election  as 
member  for  a  local  board  of  health  had  assigned 
all  his  property  by  deed  to  a  trustee  for  the 
benefit  of  those  of  his  creditors  who  shonld  sign 
the  deed,  no  sum  being  mentioned  in  It  as  a 
composition  to  be  paid  on  the  debta  therein 
scheduled  as  due  to  them,  and  the  creditors  sign- 
ing the  deed  thereby  discharged  him  from  all 
debts  due  to  them  by  him  : — Held,  that  he  was 
not  disqualified  under  S8  &  39  Vict.  c.  55, 
sched.  II.  r.  5,  which  provides  that  a  person 
'*  who  has  entered  into  any  composition  with 
his  creditors,"  shall  be  ineligible  **so  long  as 
any  proceedings  in  relation  to  such  composition 
are  pending,"  even  though  at  the  time  of  his 
election  some  of  his  creditors  had  signed  the 
deed,  while  others  did  not  sign  it  till  after  the 
election,  for  that  the  deed  was  not  a  composition 
with  creditors.  Beg,  v.  Coohan,  56  L.  J.,  M.  C. 
33  ;  18  Q.  B.  D.  269  ;  51  J.  P.  500. 

IToa-atteadaiiee — ^Improper  Conititutioa  of 
Board — Enforcement  of  Bate.] — The  court  will 
grant  a  mandamus  to  compel  a  justice  to  grant 
a  warrant  for  payment  of  a  rate  made  by  a 
local  board  when  payment  thereof  is  refused  on 
the  ground  that  the  board  is  not  properly  con- 
stituted, that  being  a  matter  to  be  determined 
in  another  way.  Heg.  v.  Derbyshire  JJ.,  4 
W.  B.  118. 

Semble,  that  the  board  may  select  as  retiring 
members  those  who  at  the  time  of  election 
named  in  the  order  in  council  have  by  non- 
attendance  ceased  to  be  members.    lb. 


ii.  Personal  Liability. 

For  Expenses  of  Witness.]  —  In  an  action 
against  four  members  of  a  local  board  of  health, 
for  the  plaintiff's  expenses  as  a  witness  before  a 
parliamentary  committee  in  opposition  to  a  gas 
bill : — Held,  that  they  were  not  liable  personaUy, 
as  it  appeared  that  the  instructions  to  the  plain- 
tiff had  been  given,  and  the  opposition  to  the 
bill  had  been  entirely  carried  on,  by  the  local 
board.    Bailey  v.  Cuckson^  7  W.  B.  16. 

Payment  to  Officer  —  Certiorari.] — A  muni- 
cipal corporation  having  adopted  a  drainage 
scheme  which  had  been  drawn  up  by  their  sur- 
veyor, resolved  that  he  should  superintend  the 
works,  and  that  he  should  be  paid  a  certain  rate 
on  the  cost  of  the  work,  the  whole  remuneration 
not  to  exceed  a  fixed  sum.  Proceedings  having 
been  instituted  against  the  surveyor  to  recover 
penalties  under  the  Public  Health  Act,  1875,  on 
the  ground  that  he  was  interested  in  the  con- 
tracts within  the  meaning  of  the  section,  the 
corporation  resolved  to  contribute  the  sum  of 
300/.  towards  his  legal  expenses.  Certain  penal- 
ties having  been  recovered  against  the  surveyor, 
a  rule  was  obtained  for  a  writ  of  certiorari  to 
bring  np  the  order  of  the  corporation  settling 
the  remuneration  of  the  surveyor  and  the  order 
for  the  payment  of  the  sum  of  'SOOl,  in  order  that 
they  might  be  quashed,  on  the  ground  that  they 
were  illegal  and  ultra  vires,  and  that  the  corpora- 
tion had  no  power  to  make  them.  This  rule  was 
made  absolute,  and  the  court  further  ordered 
that  "  the  prosecutors  (the  mayor,  aldermen,  and 
burgesses)  do  pay  the  costs  of  and  occasioned 
by  the  application."  The  court  was  now  asked 
to  make  an  order  that  certain  members  of  the 


corporation  should  personally  pay  the  costs  of  and 
occasioned  by  the  ^Tit  of  certiorari,  the  issuing 
thereof,  and  consequent  thereon : — Held,  that 
the  members  of  the  corporation  who  voted  in- 
favour  of  the  resolutions  for  carrying  on  the 
legal  proceedings  were  personally  liable  for  the 
costs  occasioned  thereby.  Beg.  v.  JVJiiteleyj  or 
Vaile,  58  L.  J.,  M.  0.  164  ;  28  Q.  B.  D.  483 ;  61 
L.  T.  263  ;  54  J.  P.  134. 

Act  done  under  the  Proyisions  of  the  Public 
Health  Act— Notice  of  Action.]— The  effect  of  the 
Public  Health  Act,  1875,  which  makes  improve- 
ment commissioners  under  local  acts  urban  sani- 
tary authorities,  is  to  reconstitute  them  as  new 
bodies  under  the  act,  vesting  in  them  as  such  new 
bodies  tko  powers  given  by  the  local  acts  as  well 
as  those  given  by  the  Public  Health  Act ;  and 
such  commissioners  in  subsequently  doing  any 
act  in  the  exercise  of  the  powers  originally  con- 
ferred hy  their  local  acts  are  acting  under  the 
Public  Health  Act,  1875,  and  consequently  are 
entitled  in  respect  of  such  act  to  any  protection 
or  privileges  given  by  that  act  to  members  of 
local  authorities  acting  under  its  provisions. 
Lea  v.  Faoey,  56  L.  J.,  Q.  B.  536 ;  19  Q.  B.  D 
352  ;  58  L.  T.  32 ;  35  W.  R.  721  ;  51  J.  P.  756— 
C.A. 

A  person  who  is  in  fact  disqualified  from  being 
a  member  of  a  local  authority  but  who  acts  in 
the  bonft  fide  belief  that  he  is  a  member,  is 
entitled  to  notice  of  action  under  s.  264  of  the 
PubUc  Health  Act,  1875.  lb.  And  see  next 
ease. 

Non-deliyery  of  Bate -book — Commitment — 
Limitation.] — The  commitment  by  two  justices 
under  11  &  12  Vict.  c.  63,  s.  39,  of  a  member  of 
the  to\^n  council  and  local  board  of  a  borough 
for  non-delivery  of  a  rate-book  in  his  possession 
by  virtue  of  his  office  as  overseer  and  collector  of 
the  borough  rates,  is  a  civil  and  not  a  criminaL 
proceeding,  being  in  the  nature  of  a  distraint. 
The  offence  of  non-delivery  consists  in  con- 
tinuing to  retain  the  subject  of  the  distraint. 
The  limitation  of  six  months  by  s.  11  of  Jervis's 
Act  (11  &  12  Vict.  c.  43)  will  therefore  not  apply. 
Semble,  per  Lush,  J.,  that  such  limitation  will 
only  apply  where  the  object  of  the  proceeding  is 
punishment,  and  not  merely  coercion.  Mayer  v. 
Harding,  17L.T.  140. 


iii.  Personal  Interest. 

EffSoct  of.] — The  presence  at  a  meeting  of  a 
local  board  of  a  memb^  having  a  personal 
interest  in  the  matter  before  the  board,  and  his 
taking  part  in  the  proceedings  of  the  board 
thereon,  do  not  vitiate  such  proceedings.  Aber- 
deen By.  V.  Blaikie  (1  Macq.  H.  L.  461),  discussed 
and  distinguished.  Murray  v.  JBpmm  Local 
Board.  66  L.  J.,  Ch.  107 ;  [1897]  1  Ch.  35  ;  75 
L.  T.  579  ;  45  W.  B.  185  ;  61  J.  P.  71. 

Although  the  presence  of  a  person  haying  a 
pecuniary  interest  at  a  meeting  of  a  public  body 
vitiates  its  proceedings  where  it  is  acting  judi- 
cially, a  local  body  acting  in  the  capacity  of  sur- 
veyors of  highways  and  performing  the  duties 
imposed  upon  it  by  the  Local  Government  Act, 
1894,  s.  26,  sub-s.  1,  in  reference  to  an  obstruc- 
tion to  a  public  right  of  way,  is  not  acting 
judiciidly,  but  is  in  the  same  position,  as  a. 
private  individual  protecting  his  own  property. 
lb. 
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o.  General  Powers  and  Duties. 

Ownership  of  Property.] — The  words  "council 
of  such  boroagh"  in  s.  310  of  the  Public  Health 
Act,  1875,  mean  the  mayor,  aldermen,  and  bur- 
gesses acting  bj  the  council.  The  effect  of  the 
section,  therefore,  is  that,  when  the  district  of  a 
local  board  is  incoiporated  as  a  borough,  all 
the  property  of  the  board  (including  property 
acquired  by  them  by  purchase  after  the  passing 
of  the  act)  vests  at  once  in  the  corporation,  with- 
out the  necessity  of  any  conveyance  or  transfer. 
In  such  a  case  the  Bank  of  England  are  bound, 
on  the  request  of  the  corporation,  to  register  in 
their  corporate  name  government  stock  previously 
standing  in  the  books  of  the  bank  in  the  name  of 
the  local  board,  without  requiring  any  transfer 
to  be  executed.  Hyde  Corjjoration  v.  Bank  of 
JS/ufland,  51  L.  J.,  Ch.  747  ;  21  Ch.  D.  176 ;  46 
Ij.  T.  910 ;  30  W.  R.  790. 

Land  Aeqnired  for  Definite  Purpose — ^Interim 
User.]  —  Land  acquired  by  a  local  authority 
under  the  Public  Health  Act,  1875,  for  a  defi- 
nite purpose  may,  in  the  interval  before  it  is 
required  for  such  purpose,  be  used  in  any  lawful 
manner  which  does  not  substantially  interfere 
with  its  immediate  use  when  so  needed  for  the 
purpose  for  which  it  was  acquired ;  it  is  not 
necessary  that  during  such  interval  the  land 
should  be  kept  in  the  same  state  in  which  it  was 
when  acquired.  Att,-  Gen.  v.  Teddinfftan  Urban 
Council.  67  L.  J.,  Ch.  23 ;  [1898]  1  Ch.  66  ;  77 
L.  T.  426  ;  46  W.  R.  88  ;  61  J.  P.  825. 

Delegation  of  Powers  —  To  Committees.] — 
Where  a  board  constituted  by  an  act  of  parlia- 
ment is  authorised  by  it  to  delegate  any  of  its 
powers  to  a  committee,  the  powers  so  conferred 
upon  the  committee  must  be  exercised  by  them 
acting  in  concert ;  and  it  is  not  competent  to  the 
committee  to  apportion  amongst  themselves  the 
duties  so  delegated  to  them  ;  and  one  of  them 
acting  alone,  pursuant  to  such  apportionment, 
cannot  justify  his  acts  under  the  act  of  parlia- 
ment. Cbok  V.  Ward,  2  C.  P.  D.  255  ;  36  L.  T. 
893  ;  25  W.  B.  593— C.  A.  Affirming  46  L.  J., 
C.  P.  554. 


1875,  to  delegate  the  prosecution  to  the  police, 
who  are  not  officers  of  the  board,  nor  under  their 
control  Xyls  v.  Barhor^  58  L.  T.  229 ;  16  Cox, 
C.  C.  878  ;  52  J.  P.  501,  725. 

To  Waterworks  Company.] — A  water- 


To  Bodies  Corporate.]— A  local  board  of 

health  acting  under  11  &  12  Vict.  c.  63,  are  not 
such  trustees  for  paving,  lighting,  and  other  local 
purposes  within  the  meaning  of  the  5  &  6  Will.  4, 
c.  76,  s.  75,  and  20  &  21  Vict.  c.  50,  s.  2,  as  are 
enabled  thereby  to  transfer  their  powers,  property, 
and  liabilities  to  bodies  corporate.  Sunnford  v. 
JKehU,  7  B.  &  S.  673 ;  35  L.  J.,  Q.  B.  185  ;  L.  R. 
1  Q.  B.  549  ;  12  Jur.  (N.8.)  783 ;  14  L.  T.  770  ; 
14  W.  R.  868. 


To  Police  of  Bight  to  Proseeute.] — A 


works  company  is  not,  within  the  meaning  of 
the  Public  Health  Act,  1875,  s.  52,  able  and 
willing  "to  supply  water  within  the  district  of  a 
local  authority,'*  unless  it  has  both  the  necessary 
powers  and  the  requisite  supply  of  water.  R'wh' 
mond  Watertoorks  Co.andSovthioarkandVauX' 
hall  Waterworks  Co,  v.  Bichmond  Ve^try^  46 
L.  J.,  Ch.  441 ;  3  Ch.  D.  82  ;  34  L.  T.  480. 

When  company  R.  had  the  necessary  powers 
but  no  water,  and  company  S.  had  the  requisite 
supply  of  water  but  no  powers  within  the  district, 
and  company  R.  sold  its  plant  to  company  8., 
and  certain  members  of  company  S.  bought  all 
the  shares  in  company  R.  with  the  intention  of 
allowing  company  S.  to  exercise  the  powers  of 
company  R. : — Held,  that  the  powers  could  not 
be  so  delegated,  and  that  neither  company  was 
able  and  willing  within  the  meaning  of  the  act,  and 
consequently  that  neither  was  entitled  to  notice 
under  the  Public  Health  Act,  1848,  s.  75,  or  under 
the  Public  Health  Act,  1875,  s.  52,  from  a  local 
authority  desiring  to  construct  waterworks.    Ih. 

Appointments  of  Officers  and  Others.] — The 

provision  contained  in  11  &  12  Vict.  c.  63,  s.  149, 
that  whenever  the  consent,  sanction,  approval,  or 
authority  of  the  local  board  is  required,  the  same 
shall  (in  case  of  a  non-corporate  district)  be  in 
writing  and  under  their  s€»il  and  the  hands  of 
five  or  more  of  them,  does  not  mean  that  every 
act  of  the  local  board  should  be  under  their  hands 
and  seal,  but  such  only  as  sanctions  the  acts  of 
others ;  and,  therefore,  the  appointments  of  clerk 
and  surveyor  to  the  board  need  not  be  under  their 
hands  and  seal,  and  a  resolation  of  the  board 
directing  their  officers  to  take  certain  steps  need 
not  be  under  the  hands  and  seal  of  the  board. 
SmUh  V.  Hirtt,  23  L.  T.  665. 

Employment  as  Witness.] — ^A  municipal 


local  board,  acting  under  an  act  which  embodied 

the  provisions  of  s.  259  of  the  Public  Health  Act, 

1875,  passed  a  resolution  that  in  pursuance  of 

the  power  vested  in  the  board  by  s.  259  of  the 

Public  Health  Act,  1875,  the  superintendent  and 

the  sergeants  of  the  county  police,  for  the  time 

being  acting  within  the  district,  be  authorised  as 

officers  of  the  board  to  institute  and  prosecute 

all  such  proceedings  as  may  be  necessary  under 

the  specified  clauses  of  the  local  act.    In  an 

information  preferred  by  the  superintendent  of 

police,  against  the  appellant  for  an  offence  under 

the  act : — Held,  that  the  local  board  had  no 

power  under  s.  269  of  the  Public  Health  Act,  |  of  health,  duly  mside  and  confirmed,  forbade  the 


corporation  having,  by  transfer  from  a  body  of 
commissioners,  power  to  purchase  certain  gas 
works,  and  bdng  also  a  local  board,  took  pro- 
ceedings for  the  purpose  of  purchasing  the  works 
and  assessing  the  price  by  arbitration.  In  pur- 
suance of  a  resolution  passed  at  a  meeting  of  a 
sub*committee  appointed  for  the  management  of 
the  business,  the  report  of  which  was  adopted  by 
the  council,  the  plaintiff  was  employed  as  a 
witness  on  the  arbitration  to  support  the  evidence 
of  the  valuer  of  the  corporation.  No  appoint- 
ment of  the  plaintiff  under  seal  was  made,  but 
he  acted  as  witness  under  the  instructions  of  the 
valuer  who  was  so  appointed.  In  all  these  pro- 
ceedings the  corporation  erroneously  described 
itself  as  "acting  as  the  local  board,*'  and  its  seal 
as  "  the  seal  of  the  local  board  ";  but  it  did  not 
appear  that  the  seal  of  the  local  board  was  any 
other- than  the  municipal  seal.  In  an  action  by 
the  plaintiff  against  the  corporation  for  his 
services  as  a  witness : — Held,  that  the  corporation 
and  the  local  board  could  not  be  treated  as  inde- 
pendent bodies ;  that  the  plaintiff^s  contract  was 
in  substance  with  the  corporation  ;  and  that  he 
was  entitled  to  recover.  Andrews  v.  Ryde  Cor^ 
poratim,  43  L.  J.,  Ex.  174  ;  L.  R.  9  Ex.  302  ;  23 
W.  R.  58. 


DismissaL] — ^A  by-law  of  a  local  board 
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rescission  of  any  resolution  of  the  board,  unless 
at  a  meeting  where  at  least  as  many  members 
were  present  as  were  present  when  such  resolu- 
tion was  passed : — ^Held,  that  such  by-law  did 
not  apply  to  the  dismissal  of  the  clerk  to  the 
board ;  for  a  resolution  to  effect  this  was  not  in 
the  nature  of  a  rescission  of  that  by  which  he 
had  been  appointed,  but  was  a  new  resolution  in 
itself.  Richardt,  Ex  parte,  47  L.  J.,  Q.  B.  498  ; 
3  Q.  B.  D.  368  ;  38  L.  T.  684  ;  26  W.  R.695. 

Such  (derk,  therefore,  holding  his  oflSce  under 
the  PubUc  Health  Acts,  '*  at  the  pleasure  of  the 
board,**  could  not  obtain  a  quo  warranto  because 
of  his  dismissal  by  the  resolution  of  a  meeting 
consisting  of  fewer  members  than  were  present 
when  he  was  appointed.    Ih, 

Employment  of  Solicitor — Stopping  up 

Highways.]  —  The  U.  land  company  being 
desirous  of  diverting  certain  public  footways  on 
their  estate  in  the  parish  of  T.,  requested  the  T. 
local  board  of  health  to  assent  to  such  diversion, 
and  to  take  the  necessary  steps  to  have  the  said 
footways  closed.  The  T.  local  board  assented, 
and  instructed  their  solicitors  to  take  the  neces- 
sary steps,  and  this  having  been  done,  paid  their 
bill  of  costs,  and  recovered  the  amount  summarily 
as  "  expenses  "  within  the  meaning  of  s.  84  of  the 
act  of  1835 : — Held,  on  a  case  stated,  that  the 
words  of  s.  144  of  the  Public  Health  Act,  1875, 
"  may  be  done  by  or  to  the  surveyor  of  the  urban 
authority  or  by  or  to  such  other  person  as  they 
may  appoint,"  did  not  empower  tne  local  board 
to  employ  a  solicitor  to  do  the  ministerial  acts 
in  question,  and  that  therefore  the  solicitor's 
charges  were  not  "  expenses  *'  payable  by  the  land 
company  under  s.  84  of  the  act  of  1835.  United 
Land  Co,  v.  Tottenham  Local  Boards  51  L.  T. 
364  ;  48  J.  P.  726. 

Churehwardens.] — Overseers  in  3  &  4  WilL  4, 
c.  90,  include  churchwardens.  Reg.  v.  Rye  JJ,^ 
10  L.  T.  625  ;  13  W.  R.  142. 

Overseers  include  churchwardens,  although  the 
parish  is  divided,  and  each  part  has  separate 
elected  overseers,  the  division  not  being  under 
13  &  14  Car.  2,  c.  12,  or  59  Geo.  3,  c.  134.    lb. 

Promoting  Bill  in  Parliament.]  —  A  rural 
sanitary  authority  has  no  power  to  charge  the 
rates  with  the  expenses  of  promoting  a  bill  in 
parliament.  CleverUm  v.  8t,  Qermain's  Union, 
56  L.  J.,  Q.  B.  83. 

A  rural  sanitary  authority,  being  unable  to 
aoquire  by  purchase  land  and  water  rights  neces- 
sary for  the  purpose  of  procuring  a  water  supply 
for  their  district,  which  it  was  the  duty  of  the 
authority  to  do  under  the  Public  Health  Act, 
instructed  their  solicitor  to  promote  a  bill  in 
parliament  for  the  purpose  of  obtaining  powers 
to  purchase  the  land  and  water  rights  compul- 
sorily  : — ^Held,  that  the  rural  sanitary  authority 
had  no  power  to  promote  such  bill,  and  that 
therefore  their  solicitor  could  not  recover  his 
costs  &om  them.    Ih, 

Begister  of  Ownori  and  Proziei— Poll.] — ^The 
town  council  of  a  borough  is  not  bound,  under 
the  Public  Health  Act,  1875,  schedule  II.  r.  19,  to 
keep  a  register  of  owners  and  proxies  for  the 
purpose  of  taking  a  poll  in  the  borough  with 
respect  to  the  application  under  35  dc  36  Vict. 
c.  91,  of  the  borough  funds  in  opposing  local  and 
personal  bills  in  parliament.  Ward  v.  Slieffield 
Corjwration,  56  L.  J.,  Q.  B.  418  ;  19  Q.  B.  D.  22. 


Suing  or  Proienting  Petition.  ]— A  local  boarct 
of  health  cannot  sue  or  present  a  petition  as  a 
corporate  body.  Petitions  may  be  presented  in 
the  name  of  their  clerk,  and  moneys  may  be  paid 
to  their  treasurer.  Llanelly  Loral  Board,  Ex 
parte,  22  L.  J.,  Ch.  419  ;  17  Jur.  107  ;  1  W.  R.  159. 

Bnral  Authority— Lighting  Bijtrict— Order  of 
Local  OoYomment  Board.] — ^The  local  govern- 
ment board  having  made  an  order  under  s.  276 
of  the  Public  Health  Act,  1875,  directing  that  the 
provisions  of  the  first  paragraph  of  s.  161  (respect- 
ing the  powers  of  urban  authorities  for  lighting 
their  districts)  should  be  in  force  within 
certain  contributory  districts  of  a  rural  sanitary 
authority,  and  that  the  rural  authority  should  be- 
invested  with  the  powers,  &c.,  of  the  urban 
authorities  **  under  those  provisions  *'  the  rural 
authority  issued  their  precept  under  s.  230  for 
payment  of  the  lighting  expenses.  A  railway 
company  who  had  property  in  one  of  the  con- 
tributory districts  claimed  to  be  assessed  at  one- 
fourth  only  of  the  ratable  value  of  their  property 
under  s.  21 1 : — ^Held,  that  on  the  true  construction 
of  the  order  of  the  local  government  board,  the 
rural  authority  was  invested  only  with  the  power 
of  an  urban  authority  to  incur  lighting  expenses, 
and  not  with  the  powers  of  rating  of  the  urban 
authority,  but  were  only  entitl^  to  issue  the 
precept  under  their  ordinary  powers,  and  conse- 
quently the  railway  company  must  be  rated  at 
the  full  ratable  value  of  their  property.  Lanca" 
shire  and  Yorkshire  Ry,  t.  Bolton  Union,  60- 
L.  J.,  Q.  B.  118  ;  15  App.  Cas.323  ;  63  L.  T.358  ;. 
54  J.  P.  532— H  "     ~ 


;  10  App, 
.  L.  (E.) 


Giving  of  Coniant.]— By  11  &  12  Vict.  c.  63, 
8.  149,  whenever  the  consent  or  authority  of  the- 
local  board  of  health  Is  required  by  the  provisions 
of  the  act,  the  same  shall  be  in  writing,  under 
their  seal,  and  the  hands  of  five  or  more  of  them  : 
— Held,  that  this  applies  in  the  case  of  a  general 
district  rate  imposed  by  a  local  board  upon  the 
inhabitants  of  the  district,  and  that  such  a  rate, 
if  not  under  the  seal  of  the  board,  and  signed  by 
five  of  its  members,  is  invalid.  Reg.  v.  Worksop- 
Local  Board,  5  B.  &  S.  951  ;  34  L.  J.,  M.  C 
220  ;  11  Jur.  (N.8.)  1015  ;  10  L.  T.  297  ;  13  W.R. 
253.    And  see  S.  C,  12  W.  R.  710. 

Beiolutionf  and  Noticea.] — But  a  local 

board,  after  adopting  resolutions  by  a  committee 
to  the  same  effect,  may  pass  resolutions  that 
certain  streets  shall  be  levelled,  and  serve  notices- 
upon  the  occupiers  of  the  houses  adjoining,  and, 
upon  their  de&ult,  direct  a  surveyor  to  perform 
the  works  and  apportion  the  expenses,  although 
the  resolutions  of  the  committee  are  not  approved 
by  writing  under  the  seal  of  the  board  and  the 
hands  of  five  of  its  members,  and  although  not 
any  of  the  resolutions  and  notices  of  the  board 
are  so  authenticated,  as  the  committee  did 
not  act,  but  merely  advised  proceedings,  and  the 
acts  of  the  board  themselves  in  passing  resolutions 
and  giving  notices  do  not  require  to  be  authenti- 
cated by  the  seal  and  signatures.  Barneley 
Local  Board  v.  Sedgwick,  36  L.  J.,  M.  C.  65 ;. 
L.  R.  2  Q.  B.  185  ;  15  L.  T.  569  ;  15  W.  R.  514. 

d.  Adoption  of  liooal  Boards. 

i.    By  wfiat  Places, 

Plaee  with  known  or  defined  Boundary.] — By^ 
the  Local  Government  Act,  1858  (21  &  22  Vict, 
c.  98),  the  act  may  be  adopted  in  corporate 
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borongfas  and  places  under  the  jurisdiction  of  a 
board  of  competent  commissioners,  and  in  all 
other  places  having  a  known  or  defined  boundary, 
by  a  resolution  of  the  owners  and  ratepayers, 
subject  to  appeal  to  the  local  goTemment  board : — 
Held,  that  interpreting  the  words  "  place  haying 
a  known  or  defined  boundary  '*  in  the  statute,  the 
word  "  place "  is  to  be  received  with  the  widest 
possible  signification,  and  is  not  restricted  to  the 
accustomed  legal  divisions  of  the  country,  such 
as  manors,  hamlets,  townships,  or  parishes,  and 
may,  therefore,  consist  of  portions  of  different 
townships  or  parishes,  and  a  place  so  composed 
has  a  **  known  or  defined  boundary,"  which  has 
a  physical,  visible,  and  notorious  boundary,  so 
that  there  can  be  no  mistake  as  to  its  limits.  Reg, 
V.  Loced  QorerHment  Boards  Taylor^  Ex  parte^ 
42  L.  J.,  Q.  B.  131 ;  L.  B.  8  Q.  B.  227 ;  21  W.  R. 
445. 

Therefore,  where  the  township  of  Grasmere 
contained  certain  small  detached  portions  of  the 
neighbouring  townships  of  Bydal  and  Loughrigg, 
wholly  surrounded  by  portions  of  the  townsbdp 
of  Orasmere,  and  included  within  the  boundary 
of  that  township,  the  district  so  composed  was 
held  to  be  a  place  having  a  known  or  defined 
boundary  within  the  statute,  and  an  order  of  the 
local  government  board  made  under  s.  17  of  that 
act,  and  34  JC  35  Vict  c.  70,  s.  2,  for  the  adoption 
of  the  first-mentioned  act  by  such  district,  was 
valid.    lb. 

Part  of  Farifh  outside  a  Borough.] — 

When  a  borough  is  not  co-extensive  with  a 
parish,  the  portion  of  the  parish  without  the 
Dorough  is  not  a  place  having  a  known  or  defined 
boundary  within  21  &  22  Vict.  c.  98,  s.  13.  Jt4!g. 
V.  Hardy,  9  B.  &  S.  926  ;  38  L.  J.,  Q.  B.  9  ;  L.  B. 
4  Q.  B.  117  ;  19  L.  T.  362  ;  17  W.  R.  173. 


Diitriot  for  Spiritual  Purposes.] — ^A  dis- 


trict for  spiritual  purposes,  formed  under  6  &  7 
Vict  c  37,  s.  9,  is  entitled,  by  resolution  of  its 
owners  and  ratepayers  (without  reference  to  the 
proceedings  of  townships  out  of  which  it  is 
formed),  to  adopt  the  Local  Government  Act, 
1858,  as  being  a  place  with  a  "known  or  definite 
boundary"  according  to  the  provisioits  of  the 
act.  JUg,  V.  Northowram  and  Claytan^  7  B.  4c  8. 
110 ;  35  L.  J.,  Q.  B.  90. 

Beaihore  Boondary.l— By  18  k,  19  Vict  c.  121, 
8.  6,  extra-parochial  places,  having  a  population 
of  less  than  200  persons,  shall,  for  the  purpose  of 
the  act,  be  attached  to  and  form  part  of  the 
adjacent  place,  having  the  largest  common 
boundary  with  the  extra-parochial  place;  and 
notice  of  vestry  meetings  for  the  election  of  a 
local  authority,  under  and  for  the  purposes  of 
the  act,  shall  be  given  in  such  extra-parochial 
places,  and  the  householders  within  such  places 
may  attend  such  vestry  meetings  and  vote  on 
such  elections : — ^Held,  that,  where  the  seashore 
forms  the  boundary  of  a  parish,  the  portion  of 
the  shore  below  the  high- water  mark  of  medium 
tides  is  an  extra-pai^chial  place  within  this 
enactment  Bsg,  v.  Oee,  1  El.  &  EL  1068 ;  28 
L.  J.,  Q.  B.  298 ;  5  Jur.  (N.S.)  1348 ;  7  W.  B. 
528. 

8«ttlaiii«nt  of  Boundaries  by  Home  Seoretary.^ 

— ^A  district  not  having  any  ascertained  or  defined 
boundary,  and  a  portion  of  a  parish,  obtained 
from  the  secretary  of  state  for  the  home  depart- 
ment an  Older  under  21  4c  22  Vict.  c.  98,  s.  16, 


settling  its  boundaries  for  the  purposes  of  that 
act,  and  subsequently  adopted  the  act  within  the 
district.  Afterwards  the  parish  adopted  the  act. 
The  court  refused  a  mandamus  to  tne  secretary 
of  state  to  publish  the  notice  of  the  adoption  of 
the  act  by  the  district,  under  s.  19,  holding  that 
s.  14  applied  to  places  the  boundaries  of  which 
were  settled  by  an  order  of  the  secretary  of  state, 
and  therefore  that  the  district  could  not  adopt 
the  act  unless  the  parish  had  refused  to  do  so. 
Matlock  Bath  District,  In  re,  2  B.  4c  8.  453  ;  31 
L.  J.,  Q.  B.  177  ;  6  L.  T.  243 ;  10  W.  B.  537. 


Appeal  to  Home  Saeretary— Finality.] — 


The  ratepayers  of  a  district  petitioned  the  secre- 
tary of  state  to  settle  the  boundaries  with  a  view 
to  the  adoption  of  the  act.  An  order  was  made 
setting  out  the  boundaries,  and  a  resolution  was 
duly  carried  for  the  adoption  of  the  act  An 
appeal  was  presented  to  the  secretary  of  state  by 
a  ratepayer,  on  the  ground  that  the  boundaries,, 
as  set  out,  comprised  land  not  included  within 
the  limits  from  which  the  petition  proceeded. 
After  inquiry  into  the  circumstances,  the  secre- 
tary of  state  dismissed  the  petition,  and  ordered 
that  the  act  should,  after  the  expiration  of  one 
month  from  the  date  of  the  order,  have  the  force 
of  law  within  the  district : — Held,  that  the  court 
would  not,  after  all  this  had  been  done,  issue  a 
certiorari  to  bring  up  the  order  for  settling  the 
boundaries  of  the  district.  Todmorden  BUtriety 
In  re,  30  L.  J.,  Q.  B.  305 ;  4  L.  T.  509.  A  C, 
nom.  Smith,  Bsb  parte,  1  B.  &  S.  412. 

ii.  How  Decided, 

Meeting  of  Batepayers — ^Declaration  of  Chair- 
man.]— ^When  a  meeting  of  ratepayers  and  owners 
of  a  place  having  a  known  and  defined  boundary 
is  caUed  for  the  purpose  of  adopting  the  provisions 
of  the  act,  the  chairman  is  the  person  to  take  the 
sense  of  such  meeting,  unless  a  poll  is  demanded. 
But  if  a  poll  is  demanded,  the  functions  of  the 
chairman  will  thereupon  cease,  and  such  poll 
should  be  taken,  and  all  things  connected  there- 
with carried  out  by  the  summoning  officer.  Little' 
borough  Local  Board,  Use  parte,  22  L.  T.  437. 

Appeal  to  Home  Seeretary.]— The  21  &  22 

Vict.  c.  98,  s.  18,  empowers  any  ratepayer  who 
disputes  the  validity  of  a  vote  for  the  adoption  of 
the  act,  to  appeal  to  a  secretary  of  state,  who 
may,  after  inquiry,  issue  such  order  thereon  as  he 
may  deem  requisite  to  determine  the  questions 
arising  on  such  appeal,  and  as  to  the  validity  or 
invalidity  of  such  vote.  By  s.  81,  all  orders 
made  by  a  secretary  of  state  in  pursuance  of  the 
act  shall  be  binding  and  conclusive,  in  respect  of 
the  matters  to  which  they  refer : — Held,  that 
an  order  issued  by  the  secretary  of  state  upon 
an  appeal  to  him  by  ratepayers,  whereby  he 
determined  the  validity  of  the  vote  appealed 
against,  was  binding  and  conclusive,  by  reason  of 
s.  81,  although  it  was  doubtful,  on  the  face  of  the 
order,  whether  his  ratio  decidendi  was  good. 
And  therefore  the  court  refused  to  issue  a  manda- 
mus to  the  summoning  officer  of  the  district  in 
which  the  vote  had  been  taken,  to  summon  a 
meeting  of  the  ratepayers,  and  ascertain  by  a 
poll  whether  the  act  should  be  adopted.  Bird, 
Ex  parte,  1  El.  &  EL  931  ;  28  L.  J.,  Q.  B.  223  ; 
5  Jur.  (N.8.)  1009 ;  7  W.  B.  476. 

Order  in  ConneiL]— Upon  the  petition  of  the 
requisite  number  of  inhabitants  of  a    parish. 
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consisting  of  a  township  and  three  hamlets,  the 
general  board  of  health  sent  an  inspector  to 
inquire  into  and  report,  under  11  &  12  Vict. 
c.  63,  8.  9,  as  to  the  application  of  the  act  to  the 
parish.  The  inspector  inquired  as  to  the  parish, 
and  recommendal  the  application  of  the  act  to 
the  township ;  and  public  notice  to  that  efEect 
was  appended  to  the  report.  The  general  board 
reported  that  the  act  should  be  applied  to  the 
parish,  within  its  existing  boundaries ;  and,  by 
an  order  in  council  thereon,  the  act  was  ordered 
to  be  applied  to  and  put  in  force  within  the 
entire  parish  : — Held,  that  the  order  was  valid. 
Barber  v.  Jessop,  1  H.  &  N.  678  ;  26  L.  J.,  Ex. 
186  ;  6  W.  R.  366. 

3.  Parish  Council. 

QualiiLeation  of  Electors— Statute.] — 60  Vict. 
c.  1,  amends  the  law  as  to  qualijications  for 
elections  and  as  to  tihe  annual  assembly  of  tfie 
parish  meeting. 

Freemen  on  the  Farliamentary  Begister.] 


— Freemen  haying  no  qualification  to  be  on  the 
parliamentary  register  of  a  borough  other  than 
as  freemen  are  not  entitled  to  be  placed  upon  the 
lists  of  parochial  electors  authorised  by  the 
I.KX^  Government  Act,  1894,  whether  resident 
or  nonresident  within  the  borough,  nor  is  it 
the  duty  of  the  revising  barrister  or  of  the 
toKiTi-clerk  of  the  borough  under  the  provisions 
of  the  Ilcgistration  Act,  1843,  to  allocate  the 
freemen  to  particular  parish  lists  formed  under 
that  or  subsequent  acts.  Hart  v.  Beard^  65  L.  J., 
Q.  B.  157  ;  [1896]  1  Q.  B.  54  ;  73  L.  T.  635  ;  44 
W.  R.  164 ;  1  Smith,  9. 


Married  Woman — Ownership  Qnalifioa^ 


tion.] — A  married  woman  is  not  entitled,  by 
i-cason  of  ownership  of  property  within  a  parish, 
to  have  her  name  put  upon  the  list  of  parochial 
electors.  Draw  v.  Ffoohs,  66  L,  J.,  Q.  B.  270  ; 
[1896]  1  Q.  B.  238  ;  74  L.  T.  43  ;  44  W.  B.  393  ; 
1  Smith,  40  ;  60  J.  P.  214— C.  A. 

Disqnalifloation  of  Candidate — ^Partnership's 
Arrangement  with  Creditors.] — ^A  person  who 
within  five  years  before  an  election  of  parish 
councillors  has  been  a  member  of  a  firm  which 
has  executed  and  rcgistered  under  the  Deeds  of 
Arrangement  Act,  1887,  a  deed  of  arrangement 
for  the  benefit  of  its  creditors,  is  disqualified  for 
election  to  the  oflSce  of  paiish  councillor.  Ward 
V  Radford,  69  J.  P.  632. 

Irregular  Demand  of  Poll — ^Defeat  of  Candidate 
eleoted  at  Meeting— Kode  of  questioning  Besnlt.] 
— The  mode  of  questioning  the  validity  of  a 
parish  council  election  is  by  petition  under  the 
provisions  of  the  Municipsd  Corporations  Act, 
1882,  incorporated  in  the  Local  Government  Act, 
1S94  ;  or  by  an  application  to  the  county  council 
under  s.  48,  sub-s.  5,  and  s.  80  of  the  Local 
Government  Act,  1894.  A  mandunus  will  not 
be  granted,  at  the  instance  of  a  candidate 
elected  at  a  parish  meeting,  and  whose  return 
has  been  ceilified  by  the  chairman,  but  who  was 
not  returned  at  a  poll  afterwards  held,  to  the 
chairman  to  compd  him  to  convene  a  meeting, 
to  permit  such  candidate  to  make  and  sign  the 
declaration  of  office,  on  the  ground  that  the 
demand  for  the  poll  was  wrongly  made.  Quasre 
]>er  Wright,  J.,  whether  an  application  to  the 
county  council  can  be  made  except  in  the  case  of 


the  first  parish  election.  Beg,  v.  Mil&T^  (hie,  Eos 
parte,  64  L.  J.,  Q.  B.  420 ;  16  R.  446 ;  72  L.  T. 
502 ;  43  W.  R.  445  ;  59  J.  P.  407. 

Vestry.] — See  Metropolis  and  Ecclesias- 
tical Law. 

4.  Standing  Joint  Committee. 

Buildings  for  Quarter  and  Petty  Sessions — 
Folioe  Stations — ^Xaintenanoe.] — As  between 
the  county  council  on  the  one  hand,  and  the 
standing  joint  committee  of  quarter  sessions  and 
county  council  on  the  other,  the  latter  body  has 
exclusive  control  of  buildings  and  premises, 
within  the  purview  of  s.  30,  sub-s.  3,  of  the  Local 
Government  Act,  1888,  for  the  accommodation 
of  quarter  sessions,  or  justices  out  of  session,  or 
for  the  use  of  the  police  or  clerks  to  justices. 
All  questions  as  to  the  maintenance,  repair, 
alterations,  or  improvement  of  such  buildiugs 
and  premises  are  to  be  determined  by  the  stand- 
ing joint  committee.  The  county  council  has  no 
power  to  place  its  veto  upon  the  requirements  of 
the  standing  joint  committee  made  under  s.  30. 
It  is  the  duty  of  the  county  council  to  raise  and 
pay  such  sums  as  the  standing  joint  committee 
shall  in  their  discretion  deem  it  necessary  to 
expend  in  and  about  such  buildings  and  premises. 
Somerset  County  Council,  Ex  parte,  58  L.  J., 
Q.  B.  613  ;  61  L.  T.  612 ;  64  J.  P.  182. 

Constitntion  of  Folioe  Districts.] — The  powers 
conferred  upon  the  justices  in  quarter  sessions  by 
ss.  3  and  27  of  the  Police  Act,  1840,  with  respect 
to  the  determination  of  police  districts,  are 
vested  by  the  Local  Government  Act^  1888,  in 
the  standing  joint  committee  of  the  quarter 
sessions  and  county  counciL  Leicestersfiire 
County  CouTwil,  Ex  parte,  60  L.  J.,  M.  C.  46 ; 
[1891]  1  Q.  B.  63  ;  64  L.  T.  25  ;  39  W.  R.  160 ; 
17  Cox,  C.  C.  205  ;  56  J.  P.  87. 

6.  Detebmination  of  Differences. 

Statnte.] — 59  Vict.  c.  9,  is  the  Local  Ooren^ 
ment  (BetenniiuUion  of  Differences')  Act,  1896. 

Arbitration  of  Loeal  Ooyenunent  Board — 
Kaintenanee  of  Kain  Road— Dispute  between 
County  Conneil  and  Urban  Antbority — Contribu- 
tion.]—  Where  differences  under  the  Local 
Government  Act,  1888,  are  to  be  determined  by 
the  arbitration  of  the  local  government  board, 
the  mode  of  determining  them  is  provided  by  s.  63. 
and  not  by  s.  87,  which  is  confined  to  cases  o1 
difference  determinable  by  the  local  government 
board  otherwise  than  by  arbitration.  Where 
differences  are  to  be  determined  by  arbitration 
of  the  local  government  board,  the  board 
are  arbitrators  within  the  meaning  of  th( 
Arbitration  Act,  1889,  and  a  special  case  may  hi 
ordered  to  be  stated  under  s.  19  of  that  act 
Kent  County  Council  and  Sandgate  Loeal  Board 
In  re,  64  L.  J.,  Q.  B.  502 ;  [1895]  2  Q.  B.  43 
16  B.  452  ;  72  L.  T.  725  ;  43  W.  R.  601  ;  6i 
J.  P.  466. 

Diiferenoes  between  District  Counoils/ 

— In  the  case  of  differences  between  districi 
councils,  a  provision  in  the  order  or  scheme  unde: 
s.  67  of  the  Local  Government  Act,  1888,  tha' 
such  differences  may  be  adjusted  by  the  count] 
council,  is  not  another  mode  of  adjustmen' 
within  s.  62,  sub-s.  2,  of  that  act.  The  modi 
of  adjustment  contemplated  in  s.  69^  sub-s.  A 
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U  adjnstment  by  the  order  or  scheme  itself. 
Sotcerby  Urban  Counril  and  Mytholmroyd  Urban 
€ouneil.  In  re,  74  L.  T.  313. 


IL    CONTRACTS    BY    AND    WITH 
AUTHOBITIES. 

1.  Valtdity. 

General  Principle.] — A  municipal  corporation 
"which  is  constituted  a  local  board  of  health 
tinder  11  &  12  Vict.  c.  63,  may  be  sued  on  a  con- 
tract entered  into  by  them  under  their  common 
seal,  according  to  the  provisions  of  that  act. 
Xowell  V.  Worcegter  Corporation,  9  Ex,  457 ;  2 
€.  L.  R.  981  ;  23  L.  J.,  Ex.  139  ;  18  Jur.  64. 

A  local  board  of  health  is  liable  on  contracts 
entered  into  by  them,  though  the  proyisoes  in 
s.  85  have  not  been  complied  ^ith,  those  provisoes 
being  only  directory  and  not  conditions  pre- 
cedent to  the  right  to  contract  with  third  parties. 
lb. 

Contraeti  nnder  Seal — Value  more  than  £10.1 
— By  n  &  12  Vict.  c.  63,  s.  86,  it  is  enacted, 
that  "  the  local  board  of  health  may  enter  into 
all  such  contracts  as  may  be  necessary  for  carry- 
ing the  act  into  execution  ;  and  every  such 
contract  whereof  the  value  or  amount  shall 
exceed  102.,  shall  be  in  writing,  and  scaled  with 
the  seal  of  the  local  board  "  : — Held,  that  a  con- 
tract which  did  not  comply  with  this  condition 
is  not  capable  of  being  enforced.  Frend  v. 
Dennett,  4  C.  B.  (K.8.)  676  ;  27  L.  J.,  C.  P.  314 ; 
4  Jur.  (N.8.)  897. 

Szeeeding  £60.] — By  s.  174  of  38  k  39 

Vict.  c.  65,  every  contract  made  by  an  urban 
authority  whereof  the  value  or  amount  exceeds 
oOl,  shall  be  in  writing  and  sealed  with  the  com- 
mon seal  of  such  authority.  The  defendants, 
an  urban  authority,  verbally  directed  their 
surveyor  to  employ  the  plaintiff  to  prepare  plans 
for  offices.  The  plans  were  prepar^  by  the 
plaintiff,  and  the  defendants  advertised  for 
tenders  for  building  the  offices  in  accordance 
therewith,  but  when  these  were  sent  in,  it  was 
found  that  the  plaintiff's  plans  were  upon  too 
expensive  a  scale,  and  the  intended  offices  were 
not  erected.  There  was  no  ratification  under 
seal  of  the  act  of  the  plaintiff's  surveyor  in  pro- 
cuiing  the  plans.  At  *^e  trial  the  jury  found 
that  offices  were  necessary  for  the  purposes  of 
the  defendants,  and  the  plaintiff's  plans  were 
necessary  for  the  erection  of  the  buildings  for 
which  they  were  designed,  and  that  the  cost  of 
the  plans  was  942. : — Held,  that,  assuming  the 
contract  was  founded  on  an  executed  considera- 
tion, the  plaintiff  could  not  recover,  for  s.  174 
was  imperative,  and  not  directory,  and  applied 
to  every  contract  for  a  sum  exceeding  502. 
entered  into  by  an  urban  authority.  Semble, 
that,  as  the  plaintiff's  plans  did  not  enable  the 
defendants  to  ei-ect  the  offices  required  by  them, 
they  had  not  derived  such  a  benefit  as  would 
entitle  the  plaintiff  to  sue  upon  an  executed 
consideration.  HuTit  v.  Wimbledon  Local  Board, 
48  L.  J.,  C.  P.  207  ;  4  C.  P.  D.  48  ;  40  L.  T.  116  ; 
27  W  B  123— C  A- 

Sect.  i74  of  the  Public  Health  Act,  1875, 
which  directs  a  contract  made  by  an  urban 
authority  to  be  under  their  common  seal,  if  "  the 
Talue  or  amount  exceeds  602.,"  applies  only  to  a 
contract,  the  parties  to  which  at  the  time  of 
entering  into  it  contemplate  that  it  shall  exceed 


that  sum.  JSaton  v.  Basker,  50  L.  J.,  Q.  B.  444  ; 
7  Q.  B.  D.  629  ;  44  L.  T.  703  ;  29  W.  R.  697  ;  45 
J.  P.  616— C.  A. 

Scarlet  fever  having  broken  out,  an  urban 
sanitary  authority  appointed  a  committee  under 
s.  200  of  the  Public  Health  Act,  1875.  A  medical 
man  agreed  verbally  with  the  committee  on 
behalf  of  the  urban  sanitary  authority,  to  attend 
the  patients  at  the  rate  of  bs.  3^.  per  cent,  per 
day,  and  attended  until  the  amount  due  was 
nearly  1002. : — Held  (affirming  the  judgment  of 
Stephen,  J.),  that  the  committee-men  were  not 
liable  to  pay  the  medical  man.  But  held 
(reversing  the  judgment  of  Stephen,  J.),  that, 
although  more  than  502.  became  due,  it  was  not 
a  contract  "whereof  the  value  or  amount 
exceeds  502."  within  the  meaning  of  the  Public 
Health  Act,  1875,  s.  174,  because,  at  the  time  of 
entering  into  it,  the  parties  had  not  ascertained 
that  it  would  exceed  602.,  and  that  the  urban 
sanitary  authority  were  liable  to  the  medical 
man.  Hunt  v.  Wimbledon  Local  Board  (4 
C.  P.  D.  48)  distinguished.    lb. 


Sxeeuted  and  Sxeoutory  Contraeti.] — 


The  174th  section  of  the  Public  Health  Act, 
1875,  which  imperatively  requires  that  every 
contract  made  by  an  urban  authority,  whereof 
the  value  or  amount  exceeds  502.,  must  be  in 
writing  and  sealed  with  the  common  seal  of  such 
authority,  applies  not  only  to  an  executory  but 
also  to  an  executed  contract,  although  made  by 
an  agent  duly  appointed  under  seaL  The  defen- 
dants, being  an  urban  sanitary  authority,  by 
contract  under  seal  duly  employed  P.  to  construct 
waterworks.  One  of  the  terms  of  such  contract 
was,  that  if  P.  should  make  ddEault  the  defen- 
dants' engineer  might  employ  persons  to  finish 
it,  and  charge  P.  with  the  expense.  P.  made 
default,  and  the  defendants'  engineer,  who  had 
been  appointed  nnder  seal,  by  contract  in 
writing  employed  the  plaintiff  not  only  to  finish 
P.'s  contract,  but  to  execute  certain  additional 
works  not  specified  therein.  The  plaintiffs 
executed  such  works,  and  the  defendants  had 
ttie  boiefit  of  them.  The  defendants,  acting 
throughout  as  an  urban  sanitary  authority, 
approved  the  conti*act  of  their  engineer  with  the 
plaintiffs,  but  none  of  the  provisions  of  the  174th 
section  of  the  Public  Health  Act,  1875,  were 
complied  with  in  relation  to  such  contract : — 
Held,  that  such  contract  was  not  binding  on  the 
defendants.  Young  v.  Leamington  Corporatum, 
61  L.  J.,  Q.  B.  292 ;  8  Q.  B.  D.  579  ;  46  L.  T. 
555  ;  30  W.  E.  500 ;  46  J.  P.  516— C.  A. 
Affirmed,  62  L.  J.,  Q.  B.  713;  8  App.  Cas. 
517  ;  49  L.  T.  1 ;  31  W.  B.  925 ;  47  J.  P.  660— 
H.  L.  (E.) 

Agreement  to  Gompromiie.] — An  agree- 
ment between  a  local  board  and  a  person, 
against  whom  an  action  to  restrain  hii  inter- 
fei*ence  with  a  public  highway  had  been 
commenced  by  the  local  board,  that  the  action 
should  be  settled  by  his  paying  the  costs  of  the 
board  (which  exceeded  502.),  and  undertaking 
not  to  build  on  the  unbuilt  land,  the  board  agree- 
ing not  to  proceed  further  as  to  pulling  down 
the  obstraction,  is  not  a  contract  within  the 
Public  Health  Act,  1875,  necessary  for  carrying 
the  act  into  execution  (s.  173)  so  as  to  require 
to  be  sealed  with  the  common  seal  of  the  local 
board  under  s.  174;  and  therefore  such  agree- 
ment, though  not  under  seal,  is  capable  of  being 
enforced  by  the  board.     Att.'Qfn,  v.  OatkUl^ 
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62  L.  J.,  Ch.  168  ;  22  Ch.  D.  637  ;  47  L.  T.  666  ; 
31  W.  B.  136. 

Alterationf .] — ^Where  an  urban  authority 

enters  into  a  contract  in  writing  sealed  with  the 
common  seal  of  such  authority,  pursuant  to 
88.  173  and  174  of  the  Public  Health  Act,  1875, 
with  a  contractor  for  the  construction  by  him, 
e.g.  of  sewerage  works,  and  the  contract  con- 
tains the  usual  power  for  the  engineer,  who  has 
the  control  and  supervision  of  the  works,  to 
vary,  alter,  enlarge  or  diminish  any  of  them,  all 
variations  and  alterations  coming  within  the 
terms  of  the  power  conferred  on  the  engineer 
can  be  validly  made  without  being  under  the 
common  seal  of  the  urban  authority.  An  agree- 
ment between  an  urban  authority  and  a  contractor 
employed  to  construct  works  for  them,  as  a 
compromise  and  in  f  uU  settlement  of  all  claims 
by  him  against  the  urban  authority,  is  not  a 
contract  within  s.  173  of  the  Public  Health  Act, 
1875,  necessary  for  carrying  that  act  into 
execution,  so  as  to  require  to  be  sealed  with  the 
common  seal  of  the  urban  authority  under  s.  174  ; 
anu  therefore  such  agreement,  though  not  under 
seal,  is  capable  of  being  enforced  against  the 
urban  authority.  Williams  v.  Barm<nith  Urban 
Council,  77  L.  T.  383— C.  A. 

Petition  ii  not  a  Deed.] — A  petition  was 

presented  by  the  plaintiffs  and  defendants  to  the 
Local  Government  Board,  stating  an  agreement 
whereby  the  plaintiffs  were  to  transfer  to  the 
defendants  certain  land  forming  part  of  the 
plaintii^*  district,  on  condition  that  the  defen- 
dants should  adopt  a  certain  road  and  dedicate 
it  as  a  public  highway.  The  agreement  referred 
to  was  not  under  seal,  but  the  petition  was  sealed 
with  the  common  seals  of  the  plaintiffs  and  defen- 
dants. The  cost  of  completing  the  road  was 
estimated  at  over  60Z.  On  action  for  specific 
performance  of  the  agreement:  —  Held,  that 
under  s.  174  of  the  Public  Health  Act  the  agree- 
ment must  be  under  seal,  and  that  the  petition, 
though  under  seal,  was  not  a  deed,  and  therefore 
was  not  a  contract  under  seal  within  the  section  : 
— Held,  further,  that  if  the  deed  were  valid,  the 
local  authority  had  no  power  to  enter  into  an 
agreement  for  the  dedication  of  a  road  or  street 
as  a  highway.  Tktnbrldge  Wells  Improvement 
CommissioTiers  v.  Southhorough  Local  Board,  60 
L.  T.  172. 

Conilnnation  under  Seal  before  Comple- 
tion.]— It  is  competent  for  an  urban  authority, 
honestly  and  for  the  advantage  of  their  district, 
to  confirm  under  their  seal  a  previous  contract 
not  under  seal  for  an  amount  exceeding  bOl, 
before  such  contract  is  completely  executed,  so 
as  to  render  the  contract  vaUd  within  s.  174  of 
the  Public  Health  Act,  1875.  Melliss  v.  Shirley 
Local  Board,  64  L.  J.,  Q.  B.  408  ;  14  Q.  B.  D.  911  ; 
62  L.  T.  644.    See  S,  C,  in  C.  A.,  infra,  col.  874. 

Amount  uncertain  at  Time  of  Contract.] 

^-A  contract  not  under  seal,  made  by  an  urban 
authority,  whereof  the  value  or  amount  in  fact 
exceeds  50^,  is  invalid  by  reason  of  s.  174  of  the 
Public  Health  Act,  1875,  notwithstanding  that 
at  the  time  of  entering  into  the  contract  it  was 
uncertain  what  would  be  the  value  or  amount  of 
the  contract  when  executed.  Haton  v.  Basher 
(7  Q  .B.  D.  629)  distinguished.    lb. 

Contract  over  £50— Abeenoe  of  Pecuniary 
Penalty — Validity.] — ^The  provision  in  sub-s.  2 


of  8.  174  of  the  Public  Health  Act,  1876,  that 
every  contract  made  by  an  urban  authority 
whereolthe  value  or  amount  exceeds  60^.,  "shak 
specify  some  pecuniary  pen^ty  to  be  fixed  ia 
case  the  terms  of  the  contract  are  not  duly  per* 
formed,"  is  obligatory,  and  not  merely  directory ; 
and  if  such  penalty  is  not  specified,  an  action  oa 
the  contract  against  an  urban  authority  cannot 
be  maintained.  British  Insulated  Wire  Co.  v. 
Prescot  Urban  District  Council,  64  L.  J.,  Q.  B. 
811 ;  [1895]  2  Q.  B.  463 ;  16  B.  633  ;  73  L.  T. 
383  ;  44  W.  B.  224 ;  69  J.  P.  552.  Affirmed,  65- 
L.  J.,  Q.  B.  190 ;  [1895]  2  Q.  B.  538  ;  15  K. 
636,  n.— C.  A. 

Binding  Succesiore — ^Improvident  Bargain — 
Change  of  Ciroumstanoee.] — Under  the  Public 
Health  Act,  1848,  s.  48,  the  owner  of  land 
adjoining  a  district  by  deed  agreed  with  th& 
local  board  to  do  certain  works  and  pay  lOZ.  & 
year,  and  the  board  gave  him  leave  to  draia 
through  their  drain  all  sewage  from  the  property 
and  houses  then  belonging  to  the  landowner,  and 
from  any  houses  thereafter  to  be  erected  on  the- 
property.  Many  more  houses  were  afterwards 
erected,  and  the  urban  sanitary  authority  (which 
had  succeeded  the  local  board)  were,  under  a  new 
act  of  parliament,  prevented  from  passing  as 
before  tne  sewage  through  the  drain  into  the 
Thames: — Held,  that  the  deed  was  not  ultra 
vires,  and  that  the  board  could  bind  their  suc- 
cessors as  to  the  sewage  of  houses  not  then  iix 
existence.  New  WindMfr  Corporation  v.  Stovell^ 
64  L.  J.,  Ch.  113  ;  27  Ch.  D.  665  ;  61  L.  T.  626  ; 
33  W.  R.  223. 

Held,  that  though  the  board  were  trustees  for 
the  ratepayers,  they  had  exercised  their  discre- 
tion, ana  the  agreement  did  not  appear  at  th& 
time  improvident,  and  its  turning  out  badly  for 
them  did  not  affect  it : — Held,  al^,  that  the  law 
being  altered  so  as  to  prevent  the  discharge  of 
sewage  into  the  Thames  was  no  ground  for 
setting  aside  the  deed.    lb. 

Binding  upon  Batee.] — A  board  of  health  has 
no  power  to  enter  into  a  contract  which  can  bind 
the  rates  of  the  particular  district,  unless  such 
contract  is  made,  and  the  engagements  therein 
contained  entered  into,  in  the  mode  prescribed 
by  the  11  &  12  Vict.  c.  63.  Frend  v.  Bennett,  5 
L.  T.  73. 

A  court  of  equity  has  jurisdiction  to  adjudicate 
upon  the  validity  of  such  contract.    lb. 

Inconfictent  with  Act  of  Parliament.] — By  an 
agreement  between  the  N.  local  board  and  the  0. 
local  board,  it  was  agreed  that  the  N.  board  should 
make  a  sewer  and  allow  the  sewers  of  the  C.  dis- 
trict to  drain  into  it,  but  the  sewage  of  any  other 
districts  or  places  was  not  to  be  permitted  by  the 
C.  board  to  pass  into  their  sewers  so  as  to  dis- 
charge into  the  sewer  to  be  made  by  the  N.  board. 
Under  acts  of  parliament  then  in  existence,  the 
owner  of  premises  beyond  the  limits  of  a  district 
had  power  to  make  a  sewer  to  communicate  with 
the  sewers  of  the  district,  and  by  an  act  subse- 
quently passed  similar  powers  were  given : — 
Held,  that  the  provisions  of  the  agreement  were 
overruled  by.  the  subsequent  act,  and  that  the  N. 
board  could  not  restrain  the  C.  board  and  the 
owners  of  premises  beyond  their  district  ttom 
making  sewers  which  would  discharge  into  th< 
sewer  of  the  N.  district : — Held,  also,  that  the 
agreement  must  be  taken  to  have  been  made 
subject  to  the  provisions  of  the  law  then  existing 
under  which  tne  owners  of  premises  beyond  the 
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C.  district  had  similar  powers.  Newinaton 
Zoeal  Board  v.  Outtingham  Local  Board,  48 
L.  J.,  Ch.  226  ;  12  Ch.  D.  725  ;  40  L.  T.  58. 

To  paj  Xmplej^i — Bztra  Work.] — On  a  con- 
tract bj  a  hoard  of  health  to  employ  an  engineer 
about  works,  and  pay  him  500^.  during  two  years, 
he  undertaking  to  do  his  best  in  oider  to  com- 
plete the  works  within  that  period  : — Held,  that 
the  board  was  not  liable  for  refusing  to  allow  him 
to  carry  on  the  works  beyond  that  time,  although 
the  delay  was  caused  by  their  fault  or  default, 
they  paying  him  the  whole  500Z. ;  nor  were  they 
liable  for  any  extra  work  not  contracted  for 
by  deed.  RutUdge  t.  Famham  Local  Boards  2 
F.  &  F.  406. 

Salary  ITnproyided  fbr.] — A  local  act  for 

regulatixig  the  markets  in  a  town,  created  trus- 
tees for  carrying  out  its  objects,  vested  property 
in  them,  and  gave  them  power  to  levy  tolls  and 
rates,  and  to  borrow  money  on  mortgage  of  such 
tolls  and  rates.  It  was  provided,  that  out  of  the 
first  moneys  received,  the  trustees  should,  in  the 
first  place,  pay  the  costs  and  expenses  of  passing 
the  act.,  and  apply  the  remainder,  at  the  discre- 
tion of  the  trustees,  in  payment  of  the  rents  and 
fines,  and  in  the  purchases  and  other  expenditure 
pointed  out  by  tne  act,  including  the  payment  of 
the  salaiy  to  the  organist  of  the  church,  and  the 
several  principal  sums  of  money  and  interest 
borrowed  on  mortgage  : — Held,  in  an  action  on 
the  case,  by  the  organist  of  the  church,  against 
the  local  board  of  health,  for  a  breach  of  duty  in 
simply  refusing  to  pay  his  salary,  that  he  and  the 
board  stood  in  the  relation  to  each  other  of  trustee 
and  cestui  que  trust ;  and  as  the  board  had  not, 
in  the  exercise  of  its  discretion,  specifically  appro- 
priated an  amount  as  payable  to  the  organist,  no 
action  could  be  maintained  against  the  board  for 
the  recovery  of  the  salary,  the  remedy  being  in 
equity.  Edtoardt  v.  Lowndes,  1  El.  4c  Bl.  81 ;  22 
L.  J.,  Q.  B.  104  ;  17  Jur.  412. 

Indeinnitj  to  Contractor.] — ^A  local  board  of 
health  for  a  non-corporate  district  gave  notice  to 
the  owners  of  the  premises  fronting,  adjoining,  or 
abutting  on  certain  streets,  requiring  them  to 
sewer,  levd,  pave,  flag,  and  channel  the  same, 
which  notices  not  being  complied  with  within 
the  specified  time,  the  board  entered  into  con- 
tracts with  a  third  person  for  their  performance ; 
which  contained  provisions  that  the  contractor 
was  to  be  paid  for  the  work  when  the  money 
was  collected  from  the  owners  of  the  adjacent 
properties :  the  work  was  done  according^ly,  but 
the  owners  having  refused  payment,  justices 
before  whom  they  were  summoned  for  non- 
payment dismissed  the  summonses : — Held,  that 
the  con  ti  actor  was  entitled  to  sue  the  board  of 
health  for  the  work  done  by  him  under  the 
contracts.  Worthington  v.  Sudlow,  2  B.  &  8.  508  ; 
81 L.  J.,  Q.  B.  131 ;  8  Jur.  (njs.)  668  ;  6  L.  T.  283 ; 
10  W.  B.  621. 

Illegality— Contraot  by  Officer  or  Seryant.] — 
Sect  193  of  the  Public  Health  Act,  1875,  provides 
that  officers  or  servants,  employied  by  a  local 
authority  shall  not  in  anywise  be  concerned  or 
interested  in  any  contract  with  such  authority 
for  any  of  the  purposes  of  the  act,  and  that,  if 
any  such  officer  or  servant  is  so  concerned  or 
interested,  he  shall  be  incapable  of  afterwards 
holding  or  conthiuing  in  any  office  or  employment 
under  the  act,  and  shall  forfeit  the  sum  of  601. : — 


Held,  that  the  effect  of  this  section  is  to  render 
such  a  contract  illegal,  and  to  prevent  an  officer 
or  servant  of  a  local  authority  from  suing  on  the 
contract.  Mellia  v.  Shirley  Local  Board,  55 
L.  J.,  Q.  B.  143  ;  16  Q.  B.  D.  446 ;  53  L.  T.  810  -, 
34  W.  R.  187  ;  50  J.  P.  214—0.  A. 

Semble,  that  if,  after  the  making  of  a  contract 
with  a  local  authority,  an  officer  of  the  authority 
became  interested  in  it,  s.  193  would  not  avoid 
the  contract.    lb. 

Party  to  8nc.] — ^A  contract  was  entered  into> 
with  the  defendant  by  five  persons  named,  wha 
were  members  of  a  local  board  of  health,  for 
works  to  be  done  by  the  defendant.  The  five 
covenanted  for  themselves,  their  heirs,  executors, 
and  administrators,  but  the  contract  professed  to 
be  entered  into  by  them  for  and  on  behalf  of  the 
local  board: — Hdd,  that  the  derk  to  the  local 
board  was  tho  proper  person  to  sue  for  a  breach 
of  this  contract  by  virtue  of  11  &  12  Vict.  c.  63, 
s.  138.  Cifb?iam  v.  Holcombe,  8  G.  B.  (N.8.> 
815. 

Conveyanoo— Bzomption  from  Stamp  Duty.] — 
The  City  of  Bath  Act,  1851,  constituting  the 
corporation  of  Bath  the  local  board  of  health  for 
the  city,  incorporates  portions  of  the  Public 
Health  Act,  1848,  but  expressly  excepts  s.  151, 
which  exempts  from  stamp  duty,  deeds,  &c., 
executed  by  local  boards  for  the  purpose  of  that 
act.  The  Bath  Act  declares  that  the  act  shall 
be  subject  to  the  provisions  of  any  subsequent 
act  for  amending  the  Public  Health  Act,  1848. 
The  Local  Government  Act,  1858,  is  to  be  con- 
strued with  and  form  part  of  the  Public  Health 
Act,  1848,  and  to  take  effect  where  the  act  of 
1848  was  already  in  force  wholly  or  partially  ; 
and  local  boards  formed  under  the  later  act  are 
to  have  all  the  rights  and  liabilities  of  boards 
under  the  act  of  1848.  A  subsequent  act  of  1861 
provides  that  the  act  of  1858  shall  extend  to 
local  boards  constituted  under  local  acts  as  well 
as  under  the  general  act  of  1858,  with  this  qualifi- 
cation, that  provisions  of  the  general  act  opposed 
to  or  restrictive  of  the  provision  of  any  local 
act,  shall  be  of  no  force  in  the  district  for  which 
the  local  act  was  passed  : — Held,  that  a  deed  by 
which  (in  pursuance  of  the  powers  in  the  act  of 
1858)  land  was  conveyed  to  the  corporation  of 
Bath  "acting  as  the  local  board,  ana  requiring 
the  land  thereby  conveyed  for  a  street  improve- 
ment within  their  district,"  was  exempt  from 
stamp  duty  by  virtue  of  the  Public  Health  Act, 
1848,  s.  151,  notwithstanding  the  express  excep- 
tion of  that  section  from  the  Bath  Local  Act  of 
1851.  Bath  Corporation  v.  Inland  Revemte 
CommUHoneri,  40  L.  J.,  Ex.  181  ;  20  W.  R.  80. 

Contract  by  Third  Parties  for  Benefit  of 
Parish.] — ^A.  agrees  in  writing  with  B.  and  C.  to 
pave  the  streets  in  the^  parish  of  D. ;  B.  and  C, 
on  behalf  of  themselves  and  the  rest  of  the  parish, 
agree  to  pay  A.  The  agreement  is  lodeed  in  the 
hands  of  B.  A.  shall  have  his  remedy  against 
B.  and  C,  and  they  must  resort  to  the  rest  of  the 
parish.    MerUl  v.  Wymondeall,  Hard.  205. 

2.  Liability  of  Offiokbs  fob  Penaltibs. 

6^  48  &  49  Vict.  c.  53. 

<<  Interested  in  Bargain  or  Contract '^ — Demise 
to  Board — '*  Allowance."] — A  demise  of  rooms  is 
a  *^  bargain  or  contract "  within  the  meaning  of 
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■s.  193  of  the  Public  Health  Act,  1876,  and  if  an 
oflScer,  employed  by  a  local  board  constituted 
under  that  statute,  lets  rooms  to  the  board  at  a 
rent  payable  by  it  to  him,  although  the  rooms 
are  used  by  it  in  the  transaction  of  its  business, 
he  becomes  liable  to  the  penalty  imposed  by  that 
section  ;  for  the  rent  payable  by  the  local  board 
cannot  be  considered  as  an  "  allowance "  to  the 
officer  in  addition  to  lus  salary  within  the  mean- 
ing of  ss.  189, 193,  it  being  unconnected  with  the 
performance  of  any  services  in  the  course  of  his 
employment  under  the  board.  Burgess  y,  C larky 
U  Q.  B.  D.  735  ;  33  W.  K.  269 ;  49  J.  P.  388— 
C.A. 

Shareholdtr    in     Company  —  Contract 

between  Company  and  Local  Board.] — An  officer 
of  a  local  boai^  who  is  a  sharenolder  in  a 
•company,  having  a  contract  with  the  board,  is, 
so  long  as  the  contract  exists,  "  interested  in  a 
bargain  or  contract "  with  the  board  within  the 
meaning  of  the  Public  Health  Act,  1876,  s.  193, 
and  if  the  contract  is  capable  of  producing  any 
profit  to  the  shareholders  of  the  company,  he  is 
liable  to  the  penalty  imposed  by  that  enactment. 
Toddy.  Robinson,  64  L.  J.,  Q.  B.  47  ;  14  Q.  B.  D. 
739  ;  62  L.  T.  120  ;  49  J.  P.  278— C.  A. 


Percentage  payable  by  Contractor.] — By 


the  terms  of  contracts  entered  into  with  a  local 
authority  for  the  purpose  of  the  Public  Health 
Act,  1875,  the  surveyor  to  the  local  authority  was 
to  receive  from  the  contractors,  in  respect  of  bills 
■of  quantities  to  be  prepared  by  him,  percentages 
■on  the  amounts  he  shomd  certify  to  be  due  to  such 
contractors  respectively  by  the  local  authority : — 
Held,  that  in  respect  of  each  contract  the  surveyor 
was  liable  to  a  penalty  as  having  been  *'  concerned 
or  interested"  therein  within  the  meaning  of 
8. 193  of  the  Public  Health  Act,  1875.  WhUeley 
V.  Barley,  57  L.  J.,  Q.  B.  643 ;  21  Q.  B.  D. 
164  ;  60  L.  T.  86  ;  36  W.  R.  823  ;  52  J.  P.  695— 
C.A. 


Allowance  in  Addition  to  Salary.] — A 


local  authority  employed  their  surveyor,  apart 
from  his  ordinary  duties,  to  superintend  the 
construction  of  certain  drainage  works  as  their 
engineer,  and  agreed  to  remunerate  him  by  a  per- 
centage on  the  outlay  : — Held,  that  the  surveyor 
was  liable  to  the  penalty  imposed  by  s.  193  of 
the  Public  Health  Act,  1875.  Ih,  See  Burgess 
V.  Clark,  supra. 

Semble,  that  the  word  "allowances"  in  s.  193 
of  the  Public  Health  Act,  1876,  includes  extra 
payments  for  extra  work,  and  is  not  limited  to 
allowances  in  respect  of  lodgings,  coals,  gas,  and 
other  like  matters.  Edwards  v.  Salm4m,  68 
L.  J.,  Q.  B.  671  ;  23  Q.  B.  D.  531  ;  38  W.  R.  166  ; 
64  J.  P.  180— C.  A. 

Semble,  the  word  "  allowance  "  in  s.  189  of  the 
Public  Health  Act,  1876,  does  not  include  an 
allowance  of  money.  B^g.  v.  Ravisgate  Corpora^ 
tion,  infra. 

Acceptance  of  Fee  under  Colour  of  Office.] — 
The  council  of  a  borough,  being  also  the  local 
sanitary  authority  under  the  Public  Health  Act, 
1876,  appointed  the  defendant,  a  solicitor  and  the 
town  clerk  of  the  borough,  to  be  clerk  to  the 
sanitary  authority ;  and  by  a  resolution  of  the 
council  the  defendant's  salary  was  fixed  at  a 
certain  sum  "  to  include  all  legal  charges  except 
for    contentious    business    matters,    travelling 


expenses  and  payments  out  of  pocket.  Sabee> 
quently  the  council,  as  local  sanitary  authority, 
promoted  a  sewage  scheme,  which  had  not  b^ 
contemplated  when  the  defendant's  salary  was 
fixed,  and  in  connection  with  this  scheme  the 
defendant  did  work,  partly  in  respect  of  con- 
tentious and  partly  in  respect  of  non-contentious 
matters.  On  the  completion  of  the  sewage  works 
the  council  passed  a  resolution  that  tha  defen- 
dant be  paid  a  sum  of  money  for  his  services  in 
connection  with  the  scheme ;  and  the  money  was 
duly  paid  to  and  received  by  him : — ^Held,  that 
the  facts  did  not  show  an  acceptance  by  the 
defendant  under  colour  of  his  ofiBce  or  employ- 
ment of  a  fee  or  reward  other  than  his  proper 
salazy,  wages,  and  allowances  within  the  meaning 
of  s.  193  of  the  Public  Health  Act,  1875,  and  that 
he  was  not  liable  to  the  penalty  imposed  by  the 
section.  JEduxirds  v.  Salmon,  58  L.  J.,  Q.  B.  671 ; 
23  Q.  B.  D.  681 ;  38  W.  R.  166  ;  54  J.  P.  180. 

Beiolution  fbr  Payment  of  Commiision — 
Disallowanoe  of— Certiorari.] — ^A  local  authority 
employed  one  of  their  officers,  apart  from  his 
ordinary  duties,  to  superintend  the  execution  of 
certain  works  on  their  behalf,  upon  the  terms 
that  he  should  be  paid  for  his  services  by  a 
commission  upon  the  contract  price  of  such  works, 
whereby  he  became  "  interested  "  in  the  contract 
for  the  works  contrary  to  the  provisions  of  s.  193 
of  the  Public  Health  Act,  1876.  The  officer  duly 
superintended  the  execution  of  the  works,  and 
the  local  authority  passed  resolutions  for  the 
payment  of,  and  paid  him,  the  amount  of  the 
stipulated  commission.  On  application  for  a 
certiorari  to  bring  up  such  resolutions  for  the 
purpose  of  quashing  them,  it  was  admitted  by 
the  defendants  that  the  payment  was  invalid, 
but  it  was  contended  that  a  fixed  sum  equal  to 
the  amount  of  the  commission  might  have  been 
lawfully  paid  to  the  officer  as  an  "  allowance  '* 
under  s.  189  of  the  Public  Health  Act,  1875 : 
—  Held,  that  the  payment  being  illegal,  the 
application  must  be  granted.  Beg.  v.  Ram*' 
gate  Corporation,  68  L.  J.,  Q.  B.  362 ;  23  Q.  B.  D. 
66  ;  61  L.  T.  333 ;  37  W.  R.  781 ;  63  J.  P. 
740. 

8.  Liability  of  Contractob  fob  Nbo- 

LIGENCE. 

A  contractor  employed  by  a  local  board  to 
execute  a  work  on  a  highway  is  not  relieved  bv 
s.  140  of  the  Public  Health  Act,  1848,  from 
liability  for  negligence  in  the  execution  of  the 
work  whereby  a  third  party  suffers  damage. 
Arthy  v.  Coleman,  6  W.  R.  34. 


III.  JURISDICTION. 
1.  Streets  and  Roads. 

a.  What  are. 

Street.]— The  word  "street"  in  the  Towns 
Police  Clauses  Act,  1847,  and  the  Pablic  Health 
Act,  1848,  means  a  place  to  which  the  public  hare 
a  right  of  access,  and  does  not  include  a  spot  from 
which  the  public  may  be  shut  out  by  the  owner 
of  the  soil.  Curtis  v.  Bmbrey,  42  L.  J.,  M.  C.  39  ; 
L.  R.  7  Ex.  369  ;  21  W.  R.  143. 

A  piece  of  ground  dedicated  by  user  to  the 

Eublic  as  a  road  is  not  a  "street,  not  being  a 
ighway  "  within  the  Public  Health  Act,  1848, 


877 


LOCAL  GOYElBJiMEliT— Jurisdiction. 


87» 


8.  69.  Siealey  v.  Batley  Corporation,  44  L.  J., 
Ch.  642;L.B.  19  £q.  375. 

Sect  150  of  the  Pablic  Health  Act,  1875,  applies 
only  to  streets  which  are,  in  the  ordinary  and 
proper  sense  of  the  word,  "  streets " ;  and  the 
word  ** street"  in  that  section  does  not  neces- 
sarily include  every  meaning  given  to  it  by  s.  4 
of  the  act.    Beg.  v.  Burmw,  50  J.  P.  598. 

The  meaning  of  "  street  '*^in  s.  150  of  the  Public 
Health  Act,  1875,  includes  such  of  the  terms  set 
out  in  the  interpretation  clause  (s.  4)  as  are  not 
inconsistent  with  the  context  or  subject-matter 
of  that  section  ;  and  such  extended  meaning,  if 
so  applicable,  must  be  read  into  the  word 
**  street "  throughout  the  section  without  regard 
to  the  particuhtr  work  to  be  done  under  it. 
Joicett  V.  Idle  Local  Board,  36  W.  B.  530—0.  A. 
Affirming,  57  L.  T.  928. 

Private  Boad.]  — A  private  road  is  a 

** street"  within  the  meaning  of  ss.  16  and  54 
of  the  Public  Health  Act,  1876.  Hill  v.  Wallasey 
Local  Board,  63  L.  J.,  Ch.  1  ;  7  B.  51 ;  42  W.  B. 
81— C.  A. 

A  private  road  may  be  a  street  within  the 
meaning  of  s.  150  of  the  Public  Health  Act, 
1875.  Midland  By.  v.  Wattan,  55  L.  J.,  M.  C. 
99  ;  17  Q.  B.D.  30  ;  54  L.T.482  ;  34  W.B.524  ; 
60  J.  P.  406— C.  A. 


line  of  Buildings.] — ^Under  the  Towns 


In  summary  proceedings  to  recover  expenses 
under  s.  150,  it  is  for  the  justices,  having  regard- 
to  the  surrounding  circumstances,  and  to  whether 
there  is  any  intention  of  building  along  a  road 
so  as  to  convert  it  into  a  street,  to  find  as  a  &ct 
whether  the  road  in  question  is  a  street  in  the- 
ordinary  and  popular  sense  of  the  word  ;  and  it 
makes  no  difference  that  the  section  has  been 
applied  or  may  apply  to  a  portion  of  the  road, 
other  than  that  in  question.  Where  the  justices- 
find  a  road  or  a  portion  of  a  road  is  not  a  street  in 
the  ordinary  and  popular  sense,  they  will  be  right 
in  holding  that  the  section  is  not  applicable  to> 
the  road  or  portion  of  a  road.  Beg.  v.  Bumupr 
50  J.  P.  598. 


Question  of  Law — Direction  to  Jury.] — 


Improvement  Glauses  Act,  1847,  s.  66,  the  com- 
missioners may  allow,  upon  such  terms  as  they 
think  fit,  any  building  within  the  limits  of  the 
special  act  to  be  set  forward,  for  improving  the 
line  of  the  street  in  which  such  building  or  any 
buUding  adjacent  thereto  is  situated.  "  Street " 
is  here  used  in  its  proper  acceptation  of  a  line  of 
buildings,  and  does  not  include  a  highway  gene- 
rally. The  commissioners  have  no  power  under 
this  section  to  divert  a  highway  by  widening  it, 
and  closing  a  longitudinal  part  of  the  old  high- 
way ;  to  do  this  they  must  apply  to  the  magis- 
trates under  the  Highway  Acts.  Beg.  v.  Platte, 
49  L.  J.,  Q.  B.  848  ;  43  L.  T.  159  ;  28'W.  B.  915  ; 
44  J.  P.  765. 


Finding  of  Fact  by  Justices.] — By  s.  4 


of  the  Public  Health  Act,  1875,  "in  this  act,  if 
not  inconsistent  with  the  context,  the  following 
words  and  expressions  have  the  meaning  herein- 
after respectively  assigned  to  them,"  and 
(amongst  other  definitions)  '*  street  includes  any 
road,"  &c.  By  s.  150,  "  where  any  street  within 
any  urban  district  (not  being  a  highway  repair- 
able by  the  inhabitants  at  large)  "  is  not  sewered, 
paved,  and  channelled  to  the  satisfaction  of  the 
urban  authority  they  may  give  notice  to  the 
owners  of  the  adjoining  premises  to  sewer,  &c., 
the  street,  and  on  failure  to  comply  with  the 
notice  the  urban  authority  may  execute  the  works 
themselves,  and  recover  the  expense  of  so  doing 
from  the  adjoining  owners  in  a  summary 
manner.  Summary  proceedings  having  been 
taken  by  an  urban  authority  to  recover  under 
s.  153,  the  expense  of  sewering,  &c.,  a  road  within 
the  district  which  was  not  a  highway  repairable 
by  the  inhabitants  at  large  : — Held,  that  it  was 
a  question  of  fact  for  the  justices  to  determine 
whether  or  not  the  road  was  a  street  within  s.  150, 
and  that  they  were  not  bound  to  find  as  matter 
of  law  that  it  was  a  street  by  the  terms  of 
the  definition  in  s.  4.  Maude  v.  Baildon  Local 
Board,  10  Q.  B.  D.  394 ;  48  L.  T.  874 ;  47  J.  P. 
644. 


The  question  whether  the  place  in  dispute  come» 
within  the  interpretation  clause  is  one  of  law  for 
the  judge  at  the  trial,  and  the  question  which* 
may  properly  be  left  to  the  jury  is  whether  the 
said  place  is  "a  street  in  the  popular  accep- 
tation of  the  term."  Jowett  v.  Idle  Local 
Board,  36  W.  B.  520—0.  A.  Affirming,  57  L.  T.. 
928. 

Inclndes  Houses.] — ^The  word  "  streets  " 

in  the  Xx)cal  Gk>verrmient  Act,  1858  (21  &;22  Vict, 
c.  98),  s.  32,  means,  not  only  the  roadway,  bat  the 
houses  and  the  ground  on  which  they  are  built,  on> 
each  side  of  the  roadway.  Baiter  v.  Portsmouth 
Corporation,  3  Ex.  D.  4  ;  37  L.  T.  381  ;  25  W.  B. 
677.  Affirmed,  47  L.  J.,  Ex.  223 ;  3  Ex.  D.  157  ;. 
37  L.  T.  822  ;  26  W.  B.  303— C.  A. 

Street  may  include  as  well  the  houses  abutting 
upon  or  fronting  a  pablic  thoroughfare,  as  the 
actual  roadway  or  footways.  Yet  the  strict  and 
prim&  facie  meaning  of  the  word  is  confined  to 
the  roadway  and  footways.  L.  C.  Jj'  D.  By.  v.. 
London  Corporation,  19  L.  T.  250. 

Strip  of  Land  added  to  Highway  repair- 
able by  Inhabitants  at  large.] — Owners  of  land^ 
adjoining  a  highway  repairable  by  the  inhabitants 
at  large,  erected  houses  on  their  land,  and  threw 
open  to  the  highway  a  strip  of  land  in  front  of 
them  : — ^Held,  that  the  houses  with  the  strip  of 
land  in  front,  together  formed  a  "  street "  within, 
the  meaning  of  s.  150  of  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  which  the  urban  sani- 
tary authority  within  whose  district  it  was  situate 
could  compel  the  frontagers  to  pave,  channel,  and 
kerb  under  the  provisions  of  that  section. 
Bichards  v.  Keseick,  57  L.  J.,  M.  0. 48  ;  59  L.  T. 
318  ;  52  J.  P.  756. 

Estate  laid  out  for  Building— Boads.] 

— By  a  local  act  commissioners  were  created 
having  duties  with  regard  to  streets  and  buildings 
within  a  certain  area.  In  1878  it  was  proposed  to 
lay  out  an  estate  within  such  area  for  building,  and. 
plans  were  submitted  to  and  approved  by  the 
commissioners.  By  an  agreement  between  them 
and  the  defendant,  the  defendant  was,  on. 
completion  of  the  roads  in  question,  to  throw 
eighteen  feet  of  his  land  into  the  said  roads 
(which  was  done),  but  not  to  make  the  roads. 
In  1887  the  powers  of  the  commissioners  passed 
to  the  council  on  incorporation.  In  1892  the- 
council  by  an  order  required  the  defendant  to- 
sewer,  drain,  level,  flag,  and  metal  the  said  roads 
so  far  as  his  premises  fronted,  adjoined,  or 
abutted  thereon.  The  order  not  having  been, 
complied  with,  the  council  did  the  work  them- 
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■Belves,  and  on  making  request  for  payment  the 
•defendant's  agent  disputed  that  the  property 
'Was  liable.  On  a  summons  taken  out  by  the 
•council  to  have  the  sums  expended  declared  a 
•charge  on  the  property : — ^Held,  first,  that  the 
said  roads  were  streets  as  to  which  the  council 
liad  power  to  make  the  said  order ;  secondly, 
that  they  were  public  streets  as  well  as  streets 
within  the  oroinary  meaning  of  the  term ; 
thirdly,  that  entry  upon  lands  in  obedience  to 
the  said  order  could  not  constitute  a  trespass  ; 
fourthly,  following  Folkestone  Corporation  y. 
Brooks  (62  L.  J.,  Ch.  863 ;  [1893]  3  Ch.  22),  that 
the  dispute  not  being  as  to  the  amount  of  appor- 
tionment, but  whether  the  defendant  was  liable 
:at  all,  the  plaintifb  were  not  compelled  to  go  to 
Arbitration,  and  therefore  were  not  disentitled 
to  sue ;  fifthly,  that  the  said  agreement  did  not 
•constitute  a  defence  to  the  action ;  and,  sixthly, 
that  accordingly  the  plaintifEis  must  succeed,  but, 
following  W^^Uiametow  Local  Board  y.  Stainet 
<60  L.  J.,  Ch.  788 ;  [1891]  2  Ch.  606),  decided 
•on  s.  278  of  the  Public  Health  Act,  1875,  which 
w^as  substantially  in  the  same  words,  that  having 
regard  to  s.  349  of  the  local  act  it  appeared 
to  be  a  case  where  a  memorial  to  the  secretary 
•of  state  for  relief  would  lie.  West  JBdrtlepoul 
Corporation  v.  BoHmon,  76  L.  T.  677  ;  45  W.  B. 
812 ;  61  J.  P.  200.  Affirmed,  77  L.  T.  387— 
'C.A. 


Highway  repairable  by  Inhabitants  at 


large.] — To  an  action  by  commissioners  acting 
under  a  local  improvement  act  against  the  owners, 
■^.,  of  buildings  to  recover  the  expenses  incurred 
in  paving,  flagging,  soughing,  cleansing,  and  com- 
pleting a  certain  street,  the  defendant  pleaded 
that  the  said  street  was  a  public  street  and  common 
highway  repairable  and  repaired  by  the  inhabi- 
tants at  large  as  a  common  highway : — ^Held,  on 
•demurrer  (with  reference  to  sevend  local  acts), 
a  bad  plea.  Stockport  Corporation  v.  Cheetham^ 
1  L.  T.  541. 

The  promoters  of  an  intended  road  by  deed 
-declared  that  the  road  should  not  only  be 
•enjoyed  by  them  for  their  individual  purposes, 
but  "  should  be  open  to  the  use  of  the  public  at 
large  for  all  manner  of  purposes  in  all  respects 
.as  a  common  turnpike  road "  : — ^Held,  that  this 
was  not  a  dedication  of  the  road  to  the  public, 
and  that  the  road  was  not  a  highway  repairable 
by  the  inhabitants  at  large  under  s.  150  of  the 
Public  Health  Act,  1875.  Avsterherry  v.  Old- 
ham Corporation,  55  L.  J.,  Ch.  633 ;  29  Ch.  D. 
750  ;  53  L.  T.  543  ;  83  W.  B.  807  ;  49  J.  P.  532— 
•C.A. 

«<  Turnpike  Boad."] — Semble,  an  indi- 
vidual cannot,  without  legislative  autiiority, 
•dedicate  a  road  to  the  public  if  he  reserves  the 
right  to  charge  tolls  for  the  user  ;  and  the  mere 
fact  that  a  number  of  persons  form  themselves 
into  a  company  for  making  and  maintaining  a 
road,  and  erect  gates  and  Inrs  and  charge  tolls, 
does  not  make  the  road  a  ^*  turnpike  road  *  in  the 
sense  of  a  turnpike  road  made  such  by  act  of 
parliament,  and  so  dedicated  to  the  public    lb. 

The  owners  of  a  road  put  up  bars  upon  it  and 
took  tolls  &om  the  puolic  for  the  passage  of 
vehicles,  horses,  and  cattle  : — Held,  that  such 
road  was  not  a  turnpike  road  within  the  meaning 
-of  the  exception  contained  in  the  definition  of 
"  street "  given  by  s.  4  of  the  Public  Health  Act, 
1875.    Midland  By.  v.  Watton,  55  L.  J.,  M.  C. 


99  ;  17  Q.  B.  D.  80  ;  54  L.  T.  482 ;  34  W.  B.534; 
50  J.  P.  405— C.  A. 

Order  inyesting  Bnral  with  powers  of 

Urban  Authority— Highway  not  ropalrablo  by 
Inhabitants  at   large.]— The  appellant  owned 
premises  fronting  upon  a  road,  900  feet  long, 
which  had  several  houses  in  it  on  the  south  side 
but  none  on  the  north.    By  an  order  of  the 
local  government  board,  s.   150  of   the  Public 
Health  Act,  1875,  was  declared  to  be  in  force  in 
the  district  in  which  the  road  was  situated,  and 
the  road  was  declared  to  be  a  "street.'*    The 
road  was  a  public  highway,  but  t^ere  was  no 
evidence  of  its  formtd  dedication.    There  was 
some  evidence  of  its  use  prior  to  1835,  but  none 
inconsistent  with  its  having  been  a  mere  occupa- 
tion road  or  a  footpath.     The  appellant  was 
summoned  for  nonpayment  of  expenses  incurred 
by  the  rural  authority  in  sewering,  levelling,  and 
paving  the  road.    The  justices  decided  that  the 
order  of  the  local  govenmient  board  was  con- 
clusive, although  in  their  opinion  the  road  was 
not  a  street  according  to  the  common  use  and 
simple  ordinary  meaning  of  the  word ;  they  also 
decided  that  it  was  a  street  by  virtue  of  the 
definition  in  s.  4  of  the  act  of  1875,  and,  subject 
to  a  case  stated,  held  the  appellant  liable  to  pay 
the  amounts  claimed : — Held,  that  the  order  of 
the  local  government  board  was  not  conclusive 
with  reference  to  the  application  ot  s.  150  to  the 
road  in  question,  but  tnat  the  road  was  within 
the  definition  '*  street "  in  s.  4,  and  was,  therefore, 
a  street  within  the  meaning  of  s.  150.    Fenwich 
v.  Croydon  Sanitary  Autlwrity^  60  L.  J.,  M.  C. 
161 ;  [1891]  2  Q.  B.  216 ;  65  L.  T.  645 ;  40  W.  B 
124 ;  65  J.  P.  470. 


Soil  below  Bnrfaoo— Urinals.l — ^In  1739 

by  an  agreement,  which  was  ratified  by  a  specia 
act  of  parliament,  between  the  plaintiff's  pre 
deoessors  in  title,  being  lords  of  a  manor,  anc 
their  freehold  tenants,  certain  walks  which  f ormec 
part  of  the  waste  of  the  manor  were  dedicatee 
"  to  remain  always  open  and  free  for  the  publi( 
use  and  benefit  of  the  persons  frequenting  Tun 
bridge  Wells  in  the  manner  the  same  then  wen 
or  lately  had  been  used.'*  In  1876,  1887  am 
1888  the  town  authorities  of  Tunbridge  Wells 
with  the  consent  of  the  lord,  made  certain  altera 
tions  and  improvements  in  the  walks.  From  th( 
earliest  time  to  the  present  tiie  public  had  alway 
passed  and  repassed  on  foot  over  the  walks.  L 
1890  the  Tunbridge  Wdls  Improvement  Ac 
authorised  the  defendant  corporation  to  "  erec 
and  maintain  in  any  street  or  public  place  **  con 
yeniences  for  the  use  of  the  public,  the  won 
** street"  to  have  the  same  meaning  as  in  th 
Public  Health  Act,  1875.  The  defendants  havin 
constructed  underground  conveniences  beneat 
the  walks : — Held,  that  the  soil  in  which  th 
conveniences  were  constructed  below  the  sar£ac 
was  not  part  of  *'  a  street "  within  the  meaning  c 
the  Public  Health  Act,  1875,  repairable  by  th 
inhabitants  at  large  and  so  vested  in  the  defer 
dants,  nor  was  it  part  of  a  "street  or  pnbli 
place"  within  the  meaning  of  the  Tunbrid^ 
WeUs  Improvement  Act  of  1890  ;  and  that  th 

Slaintifb  were  entitled  to  a  declaration  that  tl: 
efendants  were  not  entitled  to,  or  to  the  use  o 
the  conveniences  without  the  plaintiff's  oonsen 
Baird  v.  Tunbridge  Welle  Corporation^  64  L.  J 
Q.  B.  145 ;  [18941  2  Q.  B.  867  ;  9  B.  479  ;  1 
L.  T.  211  ;  59  J.  P.  36— C.  A.  See  A  CJ:  in  H.  1 
infra,  col.  382. 
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Vew  BtrMtf.]— The  11  &  12  Vict.  o.  63,  b.  69, 
•does  not  empower  a  local  board  to  make  new 
streets,  and  rate  the  owners  of  the  adjoining  land 
for  paTing  them ;  but  the  enactment  only  applies 
to  existing  streets  not  repairable  by  the  parish. 
JTingston-Hpon^JSull  Local  Board  ▼.  Jones^  1 
H.  &  N.  489 ;  26  L.  J.,  Ex.  33 ;  2  Jur.  (N.S.) 
1193 ;  6  W.  B.  161. 

Old  Country  Soad.]  —  The  term  '*new 

street**  in  the  Public  Health  Act,  1875,  s.  157, 
4ipplies  to  an  old  country  road  near  a  town  which, 
by  the  building  of  houses  along  it,  has  become  a 
street  in  the  common  sense  of  the  word,  notwith- 
standing that  before  the  building  of  such  houses  it 
was  a  street  within  the  meaning  of  s.  4  of  the  act. 
Jtobiiuon  y.  Barton  Local  Boards  53  L.  J.,  Ch. 
226 ;  8  App.  Cas.  798  ;  50  L.  T.  57  ;  32  W.  R. 
219  ;  48  J.  P.  276— H.  L.  (E.) 


Pattages  at  Back  of  Honsa-^nriidiotion 


of  Loeal  Board.]— Passages  at  the  back  of  houses 
intended  to  afford  access  to  the  ashpits  and 
privies  of  such  houses  come  within  the  aefinition 
of  '*  street "  as  defined  by  s.  4  of  the  Public  Health 
Act,  1875,  and  are  therefore  subject  to  the  by-laws 
made  by  a  local  board  in  pursuance  of  the  powers 
contained  in  s.  1 57,  sub-s.  1,  of  the  same  act.  Beg, 
V.  Goole  Local  Board,  60  L.  J.,  Q.  B.  617  ;  [1891] 
2  Q.  B.  212 ;  64  L.  T.  595  ;  89  W.  B.  608  ;  55 
J.  P.  635. 


Conyersion.]  —  The  appellant  built  six 


•oottages  upon  a  piece  of  garden  ground  in  a  lane 
6  feet  wide  and  250  feet  long,  which  was  admitted 
to  be  a  street  within  the  meaning  of  the  definition 
of  that  word  in  the  Public  Health  Acts : — Held, 
that  the  justices  were  not  justified  in  coming  to 
the  conclusion  that  the  land  had  been  converted 
into  a  "new  street,"  and  therefore  they  were 
w^rong  in  convicting  the  appellant  for  having 
violated  certain  by-laws  made  by  the  urban 
sanitary  authority  pursuant  to  the  powers  con- 
tained in  the  Public  Health  Act,  1848,  and  the 
Local  Government  Act,  1858,  one  of  which  pro- 
vided that  every  new  street  not  being  a  carriage 
road  should  be  laid  out  and  formed  at  least  18 
feet  wide.  WiUiams  v.  Povming,  48  L.  T.  672  ; 
47  J.  P.  486. 


By-laws — "Penonwho  lays  out."] — An 


urban  sanitary  authority  made  by-laws  under 
8. 157  of  the  Public  Health  Act,  1875.  By  the 
first  by-law  it  was  provided  that  *'  every  person 
who  lays  out  a  new  street  shall,  as  regards  the 
minimum  width  of  such  street,  comply  with  such 
of  the  requirements  hereinafter  specified  as  shall 
be  applicable  to  the  case  "  : — ^Held,  that  a  person 
who  in  accordance  with  his  contract  with  a  build- 
ing owner  simply  builds  along  the  line  of  street 
already  laid  out  by  such  owner  is  not  a  "  person 
who  lays  out  a  new  street  **  within  the  meaning 
of  the  by-law.  Sunderland  Corporation  v.  Broum, 
43  L.  T.  478  ;  44  J.  P.  831. 


b.  Property  In. 

Street  « Testing'*  in  Urban  Authority.]— 
Plaintiff  was  lessee,  under  a  local  board,  the 
urban  authority,  of  the  right  of  pasturage  over 
the  herbage  at  the  side  of  a  public  road,  which 
was  a  "street"  within  the  meaning  of  the  Public 
Health  Act,  1875,  and  which,  therefore,  by  s.  149 
'* vested  in  and  was  under  the  control  of"  the 


local  board.  He  was  also  lessee  to  the  same 
extent  of  the  herbage  at  the  side  of  the  private 
road,  within  the  district  of  the  board,  and  he 
turned  out  his  cattle  to  graze  on  both  roads. 
Defendant  turned  out  his  cattle  on  the  same 
roads  without  any  right  to  do  so : — Held,  that 
plaintiff  could  maintain  an  action  against  defen- 
dant for  depasturing  the  public  roi^,  inasmuch 
as  that  roaa  "  vest^  "  in  the  local  board,  which 
thereby  acquired  such  a  property  in  the  soU  of 
the  Tcid  as  was  necessary  tor  the  purpose  of 
exercising  the  powers  over  the  road  given  by  the 
statute,  and  which  therefore  could  give  plaintiff 
a  title  to  the  pasturage  ;  but  that  he  could  not 
do  so  with  respect  to  the  private  road,  for  the 
local  board  could  not  give  nim  any  title  to  the 
pasturage,  and  he  had  no  such  possession  as 
enabled  him  to  maintain  an  action  against  defen- 
dant for  interfering  with  his  enjoyment  of  the 
pasturage  on  that  road.  Covcrdale  v.  CJiarlton^ 
48  L.  J.,  Q.  B.  128  ;  4  Q.  B.  D.  104  ;  40  L.  T.88  ; 
27  W.  R.  257— C.  A. 


way  "Testing*'  in  Local  Board.] — The 

commissioners  appointed  in  pursuance  of  the 
South  Wales  Turnpike  Act,  1844  rby  which  act, 
also,  the  roads  of  the  county  of  (Hamorganshire 
were  vested  in  the  defendant  board),  directed 
that  a  certain  road,  situated  within  the  borough 
of  S.,  should  be  continued  as  a  turnpike  ro^, 
and  in  1845  a  toll-gate  was  erected  on  it,  at 
which  tolls  have  been  collected  up  to  the  present 
time.  In  the  year  1850  a  provisional  order  was 
made,  by  which  the  Public  Health  Ace,  1848, 
was  applied  to  the  borough  of  S.,  and  a  local 
board  of  health  for  the  borough  was  appointed. 
By  the  68th  section  of  that  act  it  is  provided 
that  all  present  and  future  streets,  being  high- 
ways without  any  district,  shall  vest  in  and  be 
under  the  management  of  the  local  board  of 
health,  and  that  board  is  directed  to  repair  these 
roads.  By  15  &  16  Vict.  c.  42,  s.  13,  it  is  declared 
that  the  word  **  highway  **  in  the  above  section 
shall  mean  "any  highway  repairable  by  the 
inhabitants  at  large  **: — Held,  that,  though  the 
road  in  question  was  in  fact  a  street,  it  was  not 
a  "highway  repairable  by  the  inhabitants  at- 
large,**  and  therefore  had  not  become  vested  in 
the  local  board  of  health,  but  had  remained 
vested  in  and  subject  to  the  powers  of  the  defen- 
dant board.  Nvtter  v.  Accrington  Local  Board 
(4  Q.  B.  D.  375),  distinguished.  The  commissioners 
having  done  certain  acts  more  than  thirty  years 
ago  which  had  ever  since  been  acted  on,  the 
court  refused  to  review  their  decision,  though  it 
appeared  wrong.  Swansea  Improvement  Co,  v. 
Hwnty  Boade  Board,  Glamcrganehire,  41  L.  T. 
583. 

Testing  of  Subsoil  —  Underground  Couts- 
nienoes.] — The  declaration  in  a  private  act  of 
parliament  that  a  place  of  usual  resort  is  a 
"  public  place  **  does  not  imply  a  dedication  to 
the  public  of  anything  except  the  surface,  and 
a  corporation  is  not  entitled  to  erect  public 
conveniences  under  the  surface  of  such  public 
place.  Even  if  such  "public  place*'  be  a  street 
within  the  meaning  of  the  Public  Health  Act,  1875, 
the  property  in  the  soil  does  not  vest  in  the  local 
authority,  but  remains  in  the  original  owners. 
TunJbridge  WelU  Corporation  v.  Baird,  65  L.  J., 
Q.  B.  451 ;  ["1896]  A.  C.  434 ;  74  L.  T.  385  ;  60 
J.  P.  788— H.  L.  (E.) 

The  appellants,  purporting  to  act  under  the 
authority  of  a  local  act  of  parliament   which 
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empowered  them  to  erect  in  any  street  or  public 
place,  or  on  any  land  belonging  to  them  or  ander 
their  control,  conveniences  for  the  use  of  the 
public,  constructed  a  conyenience  under  a  public 
promenade  within  the  borough.  The  soil  under 
the  promenade  belonged  to  the  respondents, 
although  the  promenade  itself  had  been  dedi- 
cated to  the  public  : — Held,  that,  even  if  the 
promenade  was  a  street,  the  soil  thereunder  did 
not  vest  in  the  appellants,  who  therefore  had  no 
right  to  construct  the  conyeniences  in  question. 
Dicta  in  Coverdale  v.  Charlton  (48  L.  J.,  Q.  B. 
128  ;  4  Q.  6.  D.  104),  as  to  vesting  in  an  urban 
authority  of  soil  below  a  street,  disapproved  by 
Lord  HerschelL    lb. 

Authorising  the  laying  of  Trade  Pipes  under 
Street — Ultra  vires.] — ^The  laying  of  pipes  to  be 
used  for  trade  purposes  under  a  street  cannot 
be  authorised  by  an  urban  authority  under  s.  149 
of  the  Public  Health  Act,  1875.  Salt  Union  v. 
Harvey,  61  J.  P.  375. 

Power  to  Dedicate  Boad  to  Public.] — See 
Tufibridge  Wells  Improvement  Commissionen  v. 
Southhorough  Local  Board,  60  L.  T.  172. 

Sight  of  Gas  Company  to  Break  np.]  —  A 
corporation,  being  the  local  board  of  health  for 
a  particular  town,  and  being  also  the  paving 
commissioners  for  the  same  town,  permitted  pipes 
to  be  laid  down  in  certain  streets  for  the  purpose 
of  supplying  the  town  with  gas.  The  gas  com- 
pany, being  about  to  lay  down  new  pipes,  and 
for  that  purpose  being  about  to  break  up  the 
pavements,  were  interfered  with  by  the  corpora- 
tion : — Held,  that  the  gas  company  has  a  right 
to  break  up  the  pavements,  and  the  corporation 
was  restrained  from  interfering  with  the  gas 
company.  Dover  Gaslight  Co.  v.  Dover  Grr- 
poration,  1  Jur.  (N.S.)  812 — L.JJ. 


o.  Foxmation  and  Alteration. 

Uniform  Level — Adjacent  Streets.] — Under 
11  &  12  Vict.  c.  63,  8.  69,  a  local  board  of  health 
has  power  only  to  require  a  street  to  be  levelled 
with  reference  to  any  want  of  inequality  or  want 
of  uniformity  in  the  street  itself.  The  local 
board  has  no  power  to  require  the  level  ot  a 
street  to  be  raised  or  lowered  so  as  to  bring  it 
into  uniformity  with  the  adjacent  streets.  Oaley 
V.  Kingston-upon-Hull  Local  Board,  5  B.  &  S. 
816 ;  34  L.  J.,  M.  C.  7 ;  11  Jur.  (N.S.)  171 ;  11 
L.  T.  339  ;  13  W.  R.  143. 

Paving— Trustees  for— Who  are.]— The  20  &  21 
Vict.  c.  50,  8.  2,  applies  only  to  bodies  charged 
with  the  duty  of  executing  local  and  personal 
acts  of  the  kind  mention^  in  the  enactment, 
and  a  local  board  of   health  constituted  under 

11  &  12  Vict.  c.  63,  are  not  trustees  acting  under 
an  act  for  paving,  &c.,  within  the  meaning  of 
that  enactment.  Sioinford  v.  Kehle,  7  B.  &  S. 
573;   85  L.  J.,  Q.  B.  185;   L.  R.  1  Q.  B.   54; 

12  Jur.  (N.8.)  783 ;  14  L.  T.  770  ;  14  W.  R. 
C58. 

Notice  to  "Owner"— VaUdity.]— The 

term  "owner"  as  defined  in  8.  4  of  the  Public 
Health  Act,  1875,  does  not  include  a  receiver  of 
rents  and  profits  appointed  by  the  court,  and 
service  on  him  of  a  notice  under  s.  150  of  the 


act  is  invalid.  Bacup  Corporation  v.  Smith,  59 
L.  J.,  Gh.  518  ;  44  Ch.  D.  395  ;  63  L.  T.  195 ;  38^ 
W.  R.  697. 

In  Jan.,  1883,  a  local  board  passed  a  resolution 
for  the  paving  and  sewering  of  a  certain  street, 
and  on  the  1 1th  May,  1883,  notice  was  served  on 
P.  A  Co.  requiring  them  to  pave  and  sewer  the 
street.  P.  k  Co.  had  been  the  owners  of  the 
land  abutting  on  the  street,  but  by  a  conveyance 
of  the  27th  April,  1883,  had  conveyed  their 
estate  to  the  respondent ;  the  local  board,  how* 
ever,  had  no  notice  of  this  conveyance.  In  an 
action  by  the  local  board  to  recover  the  paving 
expenses  from  the  respondent: — Held,  that 
P.  &  Co.  were  not  at  the  time  of  the  service  of 
the  notice  either  "  owners  or  occupiers "  of  the 
premises,  and  that  as  the  proper  steps  prescribed 
by  the  Public  Health  Act,  1875,  s.  150,  had  not 
been  taken,  the  respondent  was  not  liable. 
Wallsend  Local  Board  v.  Murphy,  61  L.  T. 
777. 


Service  of  Botiee.] — ^A  new  street  being 


about  to  be  paved  by  the  urban  authority,  they 
addressed  a  notice  to  pave  to  the  owner  of  a 
vacant  field,  whose  name  was  doubtful,  thus  : 
"  To  B.,  or  other  the  owner,  or  other  the  occu- 
pier," &c.  The  notice  was  affixed  to  a  conspicuous- 
part  of  the  premises.  No  notice  ever  reached 
B. : — ^Held,  that  the  service  of  notice  was  suffi- 
cient under  the  Public  Health  Act,  1875,  s.  267. 
Butler  V.  Chravesend  Urban  Authority,  58  J.  P. 
446. 

Alteration  of  Turnpike  Boad— Liability  fbr 
Damage.]  — By  the  Public  Health  Act,  1848 
(11  &  12  Vict.  c.  63),  s.  68,  streets  being  high- 
ways within  the  district  of  a  local  board  shall 
vest  in  and  be  under  the  management  of  the 
board,  and  the  board  shall  cause  all  such  streets 
to  be  levelled,  paved,  flagged,  channelled,  altered, 
and  repaired  as  occasion  may  require.  By  the 
interpretation  clause  (s.  2) :  "  The  word  *  street  * 
shall  apply  to  and  include  any  highway  (not 
being  a  turnpike  road)."  By  s.  144  compensation 
shall  be  made  to  all  persons  sustaining  any 
damage  by  reason  of  the  exercise  of  the  powers 
of  the  act ;  and  in  case  of  dispute  as  to  amount, 
the  same  shall  be  settled  by  arbitration  in  the 
manner  provided  by  the  act. — The  footpath  of  a 
street  which  was  a  highway  and  also  a  turnpike 
road  within  the  district  of  a  local  board,  was 
altered  by  them  under  an  agreement  with  the 
turnpike  trustees,  so  as  to  raise  the  level  of  the 
footpath  in  front  of  the  house  of  the  plaintifi^ 
and  cause  him  damage : — Held,  that  a  street 
which  is  also  a  turnpike  road  is  not  ex- 
cluded by  s.  2  from  the  operation  of  as.  68  and 
144,  and  that  the  plaintiff  was  therefore  entitled 
to  recover  compensation  from  the  board  in  the 
manner  prescribed  by  s.  144.  Nutters.  Acorington 
Local  Board,  48  L.  J.,  Q.  B.  487  ;  4  Q.  B.  D.  375  ; 
40  L.  T.  802— C.  A.  Affirmed,  43  L.  T.  710 — 
H.  L.  (E.) 


ACCOM  to  Houae  Impeded.] — A    local 


board  of  health  gave  notice,  under  11  &  12  Vict, 
c.  63,  s.  69,  to  the  o\^iier  of  a  house  abutting  on 
a  street  to  level  and  pave  it,  and  in  default  of 
the  owner,  they  did  the  work  themselves.  By 
the  alteration  so  caused  in  the  level  of  the  street, 
the  access  to  the  house  w^as  rendered  difficult  and 
dangerous  : — Held,  that  the  owner  was  entitled 
to  compensation  under  a.  144.    Beg,  v.  WalUu»if 
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Local  Board,  10  B.  &  S.  428 ;  38  L.  J.,  Q.  B.217  ; 
L.  B.  4  Q.  B.  361  ;  21  L.  T.  90 ;  17  W.  B.  766. 

Braakiiig  up  Prirate  Boad.] — A  corporation, 
affecting  to  act  under  the  piovisiona  of  their 
local  act,  commenced  to  break  up  and  excayate 
a  private  road  belonging  to  the  plaintiff,  and 
situate  within  the  borough,  for  the  purpose  of 
laying  down  a  sewer : — Held,  that  on  the  con- 
struction of  the  local  act,  taken  with  the  proYisions 
contained  in  the  Public  Health  Act,  1848,  the 
Sewage  Utilisation  Act,  1865  (28  &  29  Vict.  c.  75), 
and  the  Public  Health  Act,  1875,  the  road  was  a 
street  within  those  acts,  and  that  the  corporation 
had  power  to  lay  down  the  sewer  thereunder, 
and  for  that  purpose  to  break  up  the  soil  thereof. 
Taylor  v.  Oldham  Curporatum,  46  L.  J.,  Ch.  105 ; 
4  Ch.  D,  395 ;  35  L.  T.  696 ;  25  W.  B.  17ft— 
C.A. 

I^junetiott  rMtraining  unnaeeiiary  Bamafl^.l 
— A  local  board  of  health  in  repairing  and 
improving  a  road  under  the  powers  of  the  Public 
Health  Act,  1848  (11  ^  12  Vict.  c.  63),  raised  a 
footpath  by  the  side  of  the  road  a  few  inches, 
the  effect  of  which  was  to  prevent  water,  which 
fell  upon  the  space  between  a  warehouse  of  the 
plaintiff  in  wmch  needles  were  stored  and  the 
road,  from  draining  into  the  road.  On  a  bill  filed 
by  him  against  the  local  board  for  an  injunction : 
— ^Held,  that  they  had  no  right  to  make  improve- 
ments in  a  way  calculated  to  cause  unnecessary 
injury  to  the  plaintiff ;  that  the  evil  complained 
of  was  one  of  easy  remedy,  and  that  the  case 
was  not  one  for  pecuniary  compensation  ;  and  a 
mandatory  injunction  was  granted  to  prevent 
the  local  bofurd  from  allowing  such  water  to 
remain  dammed  up  to  the  injury  of  the  plaintiff. 
Milivard  v.  Bedditeh  Loeal  Board,  21  W.  B. 
429. 

Powtr  of  Loeal  Authority  to  ohaago  Vamo.] — 
By  s.  6  (1)  of  the  Towns  Improvement  Clauses 
Act.  1847,  the  Commissioners  might,  from  time 
to  time,  cause  the  houses  and  buiMings  in  all  or 
any  of  the  streets  to  be  marked  with  numbers,  as 
they  might  think  fit,  and  should  cause  to  be  put 
up  or  painted  on  a  conspicuous  part  of  some 
house,  building,  or  place  at  or  near  each  end, 
comer,  or  entrance  of  every  such  street,  the 
name  by  which  such  street  was  to  be  known. 
The  corporation  of  Dublin  adopted  a  resolution 
that  the  name  of  8ackville  Street  be  changed  to 
O' Council  Street,  for  the  purpose  of  commemo- 
rating by  this  and  other  intended  alterations 
in  street  nomenclature  the  past  historical  events 
of  the  country  and  the  names  of  illustrious 
men.  The  householders  of  SnckviUe  Street,  with 
very  few  exceptions,  objected  to  the  proposed 
change  in  its  name  on  the  ground  of  incon- 
venience and  of  detriment  to  their  trades  and 
businesses  : — Held,  in  an  action  by  some  of  the 
objectiog  householders,  that  the  corporation 
had  no  power,  either  by  statute  or  at  common 
law,  to  make  the  change,  and  that  even  if  they 
possessed  such  power,  the  court  had  jurisdiction 
to  restrain  them  from  doing  so,  if  satisfied  that 
the  proposed  change  would  be  Injurious  to  the 
owners  or  occupiers  of  houses  in  the  street. 
Aiidermn^  y.  DMin  Curporaiiony  15  L.  B.,  Ir. 
410. 

Bopair  —  LUUUty  —  Asoiont  Highway, 
altorod,  sad  ad4o4  to.] — An  ancient  footpath  or 
highway,  the  (mginal  track  pf  which  has  been 
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partially  altered,  widened  and  added  to,  and 
abutting  upon  which  houses  have  been  built,  is 
a  new  street  within  the  meaning  of  the  Public 
Health  Act,  1875,  and  repairable  by  the  owning 
frontages  and  not  by  the  inhabitants  at  large. 
The  last  clause  of  the  150th  section  of  the  act 
is  conclusive  upon  the  point  Beans  v.  Newport 
Sanitary  AuthorUy,  59  L.  J.,  M.  C.  8  ;  24  Q.  B.  D. 
264 ;  61  L.  T.  684 ;  38  W.  B.  400 ;  54  J.  P. 
374. 

Frecantioas  during  Bepairt.]— Sect.  79 

of  the  Towns  Improvement  Clauses  Act,  1847, 
prescribes  certain  precautions  to  be  taken  during 
the  construction  and  repair  of  sewers,  streets, 
and  houses.  The  section  does  not  mean  that  the 
traffic  in  the  street  is  to  be  entirely  stopped 
during  the  execution  of  the  works,  but  merely  that 
protection  should  be  afforded  to  prevent  vehicles 
and  persons  from  passing  over  the  place  where 
the  works  are  being  executed.  Woodall  v. 
Nvttall,  56  J.  P.  150--C.  A. 

Hew  Btroot— -Width— By-laws.]— A  by-law  of 
an  urban  authority  provided  that  every  person 
who  constructed  a  new  street  which  was  100  feet 
long  should  make  it  30  feet  wide.  The  other 
streets  in  the  town  were  generally  of  less  width. 
The  appellant  bought  some  land  on  one  side  of 
a  roaa  and  proceeded  to  erect  thereon  a  wall 
170  feet  long,  thereby  reducing  the  width  of  the 
roadway  to  seven  feet : — Held,  that  an  offence 
against  the  by-law  had  been  committed,  and  that 
the  by-law  was  not  unreasonable.  Boherti  v. 
Bichardt,  54  J.  P.  693. 

By  the  Public  Health  Act,  1875,  s.  157,  every 
urban  sanitary  authority  may  make  by-laws  with 
respect  to  the  width  and  construction  of  new 
streets.  The  respondents,  an  urban  sanitary 
authority,  made  by-laws  providing  that  every 
person  who  should  lay  out  a  new  street  exceed- 
ing 100  feet  in  length  should  lay  out  such  street 
as  a  carriage  road,  with  footways,  and  of  a  width 
of  not  less  than  thirty-six  feet.  The  appellant 
was  lessee  of  a  piece  of  ground,  together  with  a 
right  of  way  over  the  adjoining  road,  which  was 
fifteen  feet  wide,  for  a  distance  of  more  than 
100  feet.  The  appellant  commenced  to  build 
two  houses  on  the  ground  of  which  he  was 
lessee,  but  did  not  widen  the  road  over  which 
he  had  a  right  of  way  to  thirty-six  feet.  He 
was  summoned  by  the  respondents  for  laying  out 
a  new  street  of  a  width  of  less  than  thirty-six 
feet,  contrary  to  the  by-laws : — Held,  that  what 
the  appellant  had  done,  in  commencing  to  erect 
the  houses  on  the  piece  of  ground  adjoining  the 
road,  did  not  amount  to  laying  out  the  road  as  a 
new  street,  and  therefore  he  was  not  liable  to  be 
convicted.  Gozzett  v.  Mdldon  Urban  Sanitary 
AuthorUy,  [1894]  1  Q.  B.  327  ;  70  L.  T.  414  ;  58 
J.  P.  229. 

A  builder  purchased  a  plot  of  land  fronting 
upon  a  main  thoroughfare,  and  on  one  side 
abutting  for  a  distance  of  176  feet  upon  a 
narrow  lane  which  ran  at  right  angles  to  the 
thoroughfare.  He  built  three  houses  fronting 
the  thoroughfare ;  the  wall  of  the  comer  house 
extended  up  the  lane  for  forty  feet,  and  a  high 
wall,  bounding  the  back-yard  of  the  house, 
extended  for  another  forty  feet,  but  there  was  no 
window  or  means  of  access  on  that  side : — Held^ 
that  these  facts  alone  were  not  sufficient  to  show 
that  he  was  beginning  to  build  a  new  street  so 
as  to  subject  himself  to  by-laws  «0  to  width 
made  under  the  provlaiona  of  s.  157  of '  the 
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Public  Health  Act,  1875.  St.  George's  Local 
Bmrd  v.  Ballard,  64  L.  J.,  Q.  B.  547 ;  [1895] 
1  Q.  B.  702  ;  14  R.  293 ;  72  L.  T.  345  ;  43  W.  R. 
409  ;  69  J.  P.  183— C.  A. 


Width  of  Entraaoo— By-lawi.]— The  bj- 


lawfl  of  a  local  board  provided:  (4)  "Every 
person  who  shall  laj  oat  a  new  street  shall  so  lay 
out  such  street  that  the  width  thereof  shall  be 
forty  feet  at  the  least."  (6)  "Every  person 
who  shall  construct  a  new  street  shall  provide  at 
one  end,  at  least,  of  such  street,  an  entrance  of 
a  width  equal  to  the  width  of  such  street,  and 
open  from  the  ground  upwards "  : — Held,  that 
the  6th  by-law  was  intra  vires  and  reasonable, 
and  that  it  prevented  a  landowner  from  "  con- 
structiug "  a  new  street  upon  his  land  until  be 
had  provided  an  "  entrance "  to  the  new  street 
of  the  specified  width,  even  though  that  entrance 
could  only  be  made  upon  the  land  of  another 
person  over  whom  he  had  no  control : — Held, 
also,  that  the  "construction"  of  a  new  street 
included  the  building  of  the  houses  abutting  on 
it,  and,  consequently,  that  the  landowner  could 
not,  until  an  adequate  entrance  had  been  pro- 
vided, erect  houses  abutting  on  the  proposed 
new  street.  Sendon  LtHfal  Board  v.  Pounce, 
42  Ch.  D.  602  ;  61  L.  T.  465  ;  38  W.  R.  377. 

The  by-laws  of  a  sanitary  authority,  which 
had  been  duly  confirmed  by  the  local  govern- 
ment board,  provided  that :  "  4.  Every  person 
who  shall  lay  out  a  new  street,  which  shall  be 
intended  for  use  as  a  carriage  road,  shall  so  lay 
out  such  street  that  the  width  thereof  shall  be 
forty  feet  at  the  least.  8.  Every  person  who 
F-hall  construct  a  new  street  shall  provide  at  one 
end,  at  least,  of  such  street,  an  entrance  of  a 
width  equal  to  the  width  of  such  street,  and 
open  from  the  ground  upwards.*'  Upon  motion 
on  behalf  of  the  sanitary  authority  for  an 
injunction  to  restrain  a  landowner  from  con- 
structing or  commencing  a  new  street  until  an 
entrance  should  have  been  provided  according  to 
by-law  8  : — Held,  that,  under  the  by-laws,  a 
l^crson  proposing  to  construct  a  new  street  must 
provide  a  mode  of  access  thereto  of  a  width 
equal  to  the  width  of  the  new  street ;  that  it 
made  no  difference  that  the  mode  of  access  to 
the  new  street  was  by  means  of  a  public  street, 
if  such  street  was  of  less  than  the  required 
AVidth ;  and,  therefore,  that  an  injunction  must 
1)e  granted.  Bromley  Local  Board  v.  Lloyd,  66 
I.  T.  462  ;  66  J.  P.  278. 

Where  the  by-laws  of  a  local  authority  require 
thit  the  entrance  to  any  new  street  shall  be 
thirty-six  feet  wide  at  the  least,  the  local 
authority  is  justified  in  refusing  to  pass  the 
l)l:in8  for  the  construction  of  a  new  street,  the 
cntmnce  to  which  is  by  an  existing  street  out- 
side the  district  of  the  local  authority,  which  is 
not  of  the  width  required  by  the  by-laws.  Barton 
Jlryis  Rural  Council  v.  Stevens,  61  J.  P.  598. 


Notioo  of  Intention  to  Lay  Oat — ^Aban- 


donment.]— S.  had  an  old  house  with  a  shop 
front  abutting  on  a  lane,  and  also  other  property 
near ;  he  gave  notice  to  the  urban  authority  of 
his  intention  to  lay  out  a  new  street,  and  sub- 
mitted a  plan  that  was  approved,  shewing  the 
alterations  and  proposed  width  of  the  new  street, 
which  involved  setting  back  the  shop  and  garden. 
He  did  nothing  to  carry  out  the  plan,  but  two 
months  later  put  in  a  new  shop  front  and  rebuilt 
the  garden  wall  on  the  old  sit«  : — Held,  that  as 
he  liad  abandoned  his  intention  of  laying  out  a 


new  street,  he  had  committed  no  offence  against 
a  by-law  regulating  the  width  of  new  streets. 
Sunderland  Corporation  v.  Skinner,  53  J.  P.  660. 

Approval  of  Flam   by  Loeal  Board — 


Enoroaolunent.l — An  alleged  encroachment  upon 
a  street  as  marked  in  a  pkn  approved  by  a  local 
board  was  made  by  a  building  which  was  itself 
built  according  to  a  plan  approved  by  the  local 
board  : — Held,  that  the  owner  of  a  house  in  the 
same  street  opposite  the  alleged  encroachment 
had  no  cause  of  action,  either  in  the  name  of  the 
attorney-general  against  the  local  board  for  not 
preventing  the  encix)achment,  or  against  the 
alleged  trespasser.  Att.-6en,  v.  PuSUey  Local 
Board,  59  J.  P.  329. 


Approyal  of  Loeal  Authority — ^EreotioA 


of  Buildings  before  whole  Street  eonitmeted.] — 
The  Sunderland  Local  Improvement  Act,  1885, 
by  s.  37,  enacts  that  it  shall  not  be  lawful  for 
any  person,  except  with  the  consent  of  the  cor- 
poration, to  erect  or  build,  or  begin  to  erect  or 
build,  any  new  buildings  abutting  upon  any  new 
street  or  part  of  a  new  street,  unless  the  corpora- 
tion shall  have  previously  approved  of  the  level 
and  available  width  of  such  new  street  or  part  of 
a  new  street,  nor  until  the  carriage  way  and 
footway  of  such  new  street,  or  part  of  a  new 
street,  shall  have  been  formed  to  such  a  level 
and  of  such  a  width,  and  constructed  and 
sewered  to  the  satisfaction  of  the  corporation,  in 
accordance  with  s.  150  of  the  Public  Hesdth 
Act,  1875.  The  appellants,  who  were  builders, 
gave  notice  to  the  Sunderland  local  authority, 
the  respondents,  of  their  intention  to  lay  out  a 
new  street,  the  plans  for  which  were  approved 
by  the  respondents.  They  subsequently  gave 
notice  that  they  intended  to  erect  four  new 
bouses  in  that  street,  the  phms  of  which  were 
submitted  to  and  approved  by  the  respondents. 
The  appellants  began  to  erect  these  houses  abut- 
ting upon  or  fronting  that  part  of  the  new 
street  which  had  been  sewered,  levelled,  paved, 
metalled,  flagged  and  channelled  to  the  satis- 
faction of  the  respondents  ;  but  the  whole  of  the 
new  street  had  not  been  constructed  and  made 
good  to  the  satisfaction  of  the  respondents 
within  s.  37  of  the  Sunderland  Local  Improve- 
ment Act,  1885.  The  appellants  were  summoned 
in  respect  of  the  infringement  of  that  section 
and  fined : — Held,  on  appeal,  that  the  conviction 
was  right,  and  that,  as  the  appellants  had  given 
notice  to  lay  out  the  whole  of  a  new  street,  the 
urban  authority,  nnder  their  local  act,  were 
entitled  to  withhold  their  consent  to  the  erection 
of  any  house  or  building  abutting  on  the  new 
street,  unless  the  whole  of  the  new  street  were 
constructed  and  sewered  to  their  satisfaction. 
Woodhill  V.  Sunderland  Corporation,  57  L.  T. 
303  ;  52  J.  P.  5. 

Bead— Width— Flan  referred  to  in  Aet— Time 
of  Indictment.] — A  local  act,  after  reciting  that 
certain  roads  were  "  intended  to  be  made  in  the 
courses  and  directions  as  shewn"  on  a  certain 
plan,  enacted  that  the  said  roads  should  be  made 
"  as  shewn  or  laid  down  on  the  said  plan."  The 
width  of  the  roads  was  delineated  on  the  plan, 
but  in  the  act  nothing  was  said  regarding  it : — 
Held,  that  the  roads  must  be  of  the  width  shewn 
on  the  plan  ;  and  also  that  an  indictment  would 
lie  in  respect  of  their  being  made  of  a  less  width 
when  such  width  was  tendered  as  sufficient, 
although  the  time  for  completion  of  the  roads, 
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under  the  act,  had  not  expired.   Reg,  y.  Liverpool 
Corporation^  5  W.  R.  603. 

Liability  to  Fenoe  Landi  abutting  on  High- 
way.]— By  8.  81  of  the  Botherham  Boroagh 
Extension  and  Sewerage  Act,  1879,  *'If  the 
<;orporation  are  of  opinion  that  danger  to  the 
public  is  likely  to  ensue  by  reason  of  lands 
abutting  on  streets  not  being  fenced,  the  owner 
of  such  land  shall,  when  required  hj  the  corpora- 
tion, and  to  their  satisfaction,  sufficiently  fence 
off  the  land  from  the  street,  and  shall  afterwards 
keep  such  fence  in  good  repair,  to  the  satisfac- 
tion of  the  corporation,  and  if  he  fails  so  to  fence 
or  repair  as  aforesaid,  within  fourteen  days  after 
notice  for  that  purpose  given  to  him  by  the 
corporation,  the  corporation  may  fence  or  repair 
and  recover  the  expenses  for  so  doing  from  him 
under  the  Public  Health  Act,  1875" :— Held,  that 
this  act  did  not  apply  to  fences  by  the  side  of  a 
road  which  had  been  a  turnpike  highway,  but 
applies  only  to  new  streets  where  there  are  no 
fences,  and  which,  in  the  opinion  of  the  corpora- 
tion, are  dangerous  to  the  public  Rotherhanh 
Corporat'wn  v.  Fidlerton,  50  L.  T.  364. 

d.  Obatmctiona  in. 

Xneloaare— Bomoval  of.] — The  owner  in  fee 
of  a  house  abutting  on  the  highway  In  1858, 
wrongfully  enclosed  a  portion  of  the  highway  as 
a  £^M^en.  In  1873,  the  local  bofud  of  health 
served  a  notice  on  the  occupier  to  remove  the 
obstruction,  and  stating  that  in  default  it  would 
be  removed  at  his  expense.  On  a  bill  filed  by 
the  occupier  and  owner  to  restrain  the  local 
board : — Held  (assuming  the  enclosure  to  be 
wrongful),  the  board  had  power,  under  10  &  11 
Vict.  c.  34  (The  Towns  Improvement  Clauses 
Act,  1847),  ss.  69  &  70,  to  remove  the  garden,  as 
an  obstruction  to  the  safe  and  convenient  passage 
along  the  highway.  Bagihaw  v.  Buxton  Local 
Board,  45  L.  J.,  Ch.  260 ;  I  Gh.  D.  220  ;  34  L.  T. 
112 ;  24  W.  B.  231. 

Collecting  Crowd  —  Auction  CaraTaH.]  —  A 
person  had  an  auction  caravan,  standing  in  the 
market-place  of  a  town,  for  which  he  paid  a 
rent  or  toll  to  the  improvement  commissioners, 
appointed  by  a  local  act,  the  lords  of  the  manor. 
The  caravan  was  only  three  feet  from  a  public 
street  of  the  town,  and  many  persons  obstructed 
the  thoroughfare  by  stopping  to  listen  to  his  sales. 
The  justices  convicted  him  under  10  &  11  Vict.  c. 
89  (The  Town  Police  Clauses  Act,  1847),  s.  28,  of 
causing  an  obstruction  in  a  thoroughfare : — Held, 
that  what  he  did  was  not  an  offence  within  that 
3cL    Ball  V.  Ward,  33  L.  T.  170. 

Blocking  and  Walking  Abreast  on  Footpath 
— Convictiott.1 — ^Threc  defendants  were  convicted 
under  s.  28  of  the  Towns  Clauses  Act,  1847,  for 
obstructing  passengers  in  the  public  streets,  and 
unlawfully  preventing  persons  passing  there.  It 
appeared  by  the  evidence  of  a  police  constable 
tiiat  the  three  defendants  were  standing,  with 
three  or  four  other  persons,  on  the  pavement, 
blocking  up  the  same.  They  then  walked  up  the 
street,  all  three  abreast,  causing  passengers  who 
met  them  to  leave  the  footpath  and  go  into  the 
road.  Sect.  28  of  the  act  provides  that  "  every 
person  who  by  means  of  any  cart,  carriage,  sledge, 
truck,  or  ban-ow,  or  any  animal,  or  other  means, 
wilfully  interrupts  any  public  crossing,  or  wilfully 
causes  any  obstruction  in  any  public  footpath, 
or  other  public  thoronghfare,"  shall  be  guilty  of 


an  offence  under  the  act,  and  liable  to  a  penalty  : 
— Held,  that  the  conviction  was  wrong,  and 
could  not  be  sustained.  Meg.  v.  Long,  59  L.  T. 
33  ;  52  J.  P.  630  ;  16  Cox,  C.  C.  442. 

Four  men  walked  abreast  on  the  pavement, 
causing  passengers  to  go  into  the  carriage  way 
in  order  to  pass  them : — Held,  that  they  could 
not  be  convicted  summarily  under  s.  28  of  the 
Towns  Police  Clauses  Act,  1847,  for  obstructing 
the  highway.    Beg.  v.  WUliams,  56  J.  P.  406. 

Xxpodng  Goods  for  Salt  ontfido  Shop.]— 
See  post,  col.  434. 

Xreoting  Posti— Action  to  Bcstraia  BemoYal 
— Striking  out  Pleadings  on  the  Ground  of 
Irrelevance.] — ^Where  the  owners  of  land  adjoin- 
ing a  public  footpath  brought  an  action  against 
the  local  board  to  restrain  the  removal  of  posts 
erected  by  the  plaintiffis  to  prevent  vehicular 
traffic  over  the  footpath,  the  court  struck  out  as 
irrelevant  allegations  in  the  statement  of  claim 
that  one  of  the  members  of  the  board,  who  was 
also  an  adjoining  landowner,  had  taken  an  active 
part  in  the  plaintiffs*  negotiations  with  the  board 
for  the  protection  of  the  footpath,  and  had  acted 
therein  with  a  view  to  his  own  private  interest, 
and  that  consequently  the  plaintiffs  had  not 
succeeded  in  inducing  the  board  to  take  any 
steps  for  the  protection  of  the  footpath.  Murray 
V.  Bpsam  Local  Board,  ee  L.  J.,Ch.l07  ;  [18971 
1  Ch. 35 ;  75 L. T.  579  ;  45  W.B.  185  ;  61  J.  P.  71. 

e.  Other  Oflienoea  in. 

Street  Oriee  to  Annoyance  of  Inhabitants 

Xvidence.]-^In  a  prosecution  under  a  by-law  of 
a  town  providing  that  any  person  making  a 
violent  noise  in  the  streets  to  the  annoyance  of 
the  Inhabitants  shall  be  guilty  of  an  offence,  it  is 
sufficient  to  prove  that  one  inhabitant  has  been 
annoyed.  Junes  v.  Newman,  63  L.  J.,  M.  C.  198  ; 
[1894]  2  Q.  B.  292;  10  B.  348 ;  70  L.  T.  689 ; 
42  W.  B.  673 ;  58  J.  P.  543. 

Indecent  or  Profane  Langnage.]  -^See  post, 
col.  479. 

Display  of  Adyertiiementi  on  <*  Vehicle  " — 
Bicycle.] — ^A  bicycle  is  a  vehicle  within  s.  12  of 
the  Liverpool  Corporation  Act,  1889,  which 
provides  that  it  shall  not  be  lawful  in  any  street 
in  the  city  to  use  any  vehicle  exclusively  or 
P|rincipally  for  the  purpose  of  displaying  adver- 
tisements, without  the  consent  of  the  corporation. 
Bllu  V.  Nott-Bower,  60  J.  P.  760. 

2.  Buildings. 

a.  Befinltion. 

«(  Building  "  —  Jorisdiction  of  Justices  — 
Buildings  in  Streets  Act,  1888.]— Whether  a 
structure  is  a  "  building "  within  the  meaning 
of  s.  3  of  the  Public  Health  (Buildings  in  Streets) 
Act,  1888,  is  a  question  of  fact  to  be  determined 
by  the  justices,  provided  the  thing  erected  is  of 
such  a  nature  that  it  is  capable  of  being  a  build- 
ing. A  wooden  structure,  used  for  advertising 
purposes,  that  was  nine  feet  six  inches  long,  three 
feet  wide,  and  seven  feet  high,  was  roofed  over, 
and  had  a  glass  front  and  a  door  by  which  to 
enter,  and  was  fastened  into  the  ground  by  four 
posts,  let  into  the  ground  to  the  depth  of  nine  to 
twelve  inches,  is  of  such  a  nature  that  it  is 
capable  of  being  a  "  building'*  within  the 
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section.  Leicester  Corporation  v.  Brown,  62 
L.  J.,  M.  C.  22  ;  6  R.  35  ;  67  L.  T.686  ;  41 W.  R. 
78  ;  57  J.  P.  70. 

«  Hew  Building  "-Jorudietioii  of  Jiutioot.] 
— A  local  board,  having  power  to  make  by-laws 
under  the  Local  Goyemment  Act,  1858  (21  &  22 
Vict.  0.  98),  8.  84,  made  and  published  a  bj-law 
enjoining,  under  penalty,  that  a  notice  should  be 
pven  to  its  surveyor  of  any  new  building  erected, 
or  intended  to  be  erected,  within  its  district.  D., 
liaving  in  his  back-yard  a  stable,  pulled  the  same 
down,  and  with  a  small  part  of  the  materials  and 
a  quantity  of  new  materials,  built  a  stable  partly 
on  the  former  site,  but  chiefly  on  a  new  site,  in 
another  part  of  the  yard.  Ilie  justices,  having 
dismissed  a  summons  against  D.  for  an  infringe- 
ment of  the  by-law  in  not  giving  notice  of  the 
erection  of  this  structure  to  the  surveyor,  on  the 
ground  that  they  did  not  consider  the  erection  a 
new  building  within  the  meaning  of  the  statute 
and  by-law  : — Held,  that  this  was  a  "new 
building."  Held,  also,  that  the  question  of  new 
building  or  not  was  not  one  within  the  justices* 
province  on  evidence  and  insoection  absolutely 
and  conclusively  to  determine,  but  was  a  question 
of  legal  definition,  and  that  the  justices*  decision 
was  based  upon  a  construction  which  might  be 
reviewed  by  the  court.  Hobht  v.  Dance,  43 
L.  J.,  M.  C.  21 ;  L.  R.  9  0.  P.  30  ;  29  L.  T.  687  ; 
22  W.  R.  90. 

Qnottioii  of  fkot — ^By-lawi— Penalty.] — 

By-laws  were  made  for  the  borough  of  S.,  under 
the  powers  given  by  s.  34  of  the  Local  Govern- 
ment Act  1858.  This  act  was  repealed  by  the 
Public  Health  Act,  1875,  but  by  s.  326  of  the 
latter  act  all  by-laws  duly  made  under  any  of 
the  sanitary  acts  by  this  act  repealed,  and  not 
inconsistent  with  any  of  the  provisions  of  this 
act,  shall  be  deemed  to  be  by-laws  under  that 
act.  The  27th  by-law  provided  that  every 
person  who  intended  to  erect  any  new  building 
should  give  one  month's  notice  of  such  inten- 
tion, and  send  in  a  plan  of  the  works  to  the 
surveyor  for  the  urban  sanitary  authority.  The 
31st  by-law  provided  that  if  the  owner  or 
person  intending  to  construct  any  new  building 
fail  to  give  the  required  notices,  or  construct  or 
cause  to  be  constructed,  any  buildings  contrary 
to  the  provisions  of  any  of  the  said  by-laws,  he 
shall  be  liable  for  each  offence  to  a  penalty  not 
exceeding  5Z. ;  and  he  shall  pay  a  further  sum 
not  exceeding  40«.  for  each  day  such  buildings 
shall  continue  or  remain  contrary  to  the  said  pro- 
vision. The  appellant  contended  that  he  was  not 
bound  to  give  notice  or  send  a  plan  of  alterations 
he  proposed  to  make  in  his  house,  as  the  altera- 
tions merely  consisted  in  raising  the  old  walls  a 
storey  higher,  but  he  sent  a  plan,  as  he  said,  as 
a  matter  of  courtesy.  This  plan  was  disap- 
proved of,  and  notice  of  such  disapproval  was 
sent  to  the  appellant,  but  he  went  on  with  the 
buildings.  He  was  then  summoned  by  the 
resi^ondent,  who  was  the  surveyor  for  the  urban 
sanitary  authority,  for  neglecting  to  give  notice 
and  send  plans  as  required  by  the  by-Uws.  The 
magistrate  found  that  the  structure  was  in 
fact  a  comfortable,  good-looking  dwelling-house, 
which  previously  it  was  not.  He  also  found,  as  a 
fact,  tnat  the  old  building  was  partly  pulled 
down  to  the  ground  floor,  and  that  the  buildings 
erected  on  the  site  thereof  formed  a  new  building 
intended  for  occupation,  and  that  they  were  not 

^"ftpted  for  personal  occupation  previously,  and 


that  they  were  "  a  new  building  "  within  s.  169 
of  the  Public  Health  Act,  1875.  The  appellant 
was  convicted  and  fined  40«.  and  costs,  and  a 
further  sum  of  20«.  for  each  day  the  work  should 
continue  or  remain  contrary  to  the  provisions 
of  the  said  by-laws : — ^Held,  that  the  question 
whether  the  alterations  constituted  a  **new 
building  "  was  a  question  of  foot  for  the  magis- 
trate to  decide,  and  that  he  had  decided  as  a£ct 
that  they  did  constitute  a  "  new  building,"  and 
that  the  penalty  of  62.  was  payable  in  addition 
to  the  penalty  of  40«.  a  day,  though  the  infonna- 
tion  laid  against  the  appellant  was  only  for  not 
having  given  the  notices  and  plans  under  the  27th 
by-law.  Jame9  v.  WyvUl,  51  L.  T.  237  ;  48  J.  P. 
725.  See  also  Beay  v.  Oateshead  Corporation  ^ 
infra,  ooL  409. 


Com tmotion  of  By-law.] — A  local  board 


made  by-laws  with  a  general  heading,  following 
the  language  of  21  &  22  Vict.  c.  98,  s.  34.  The 
first  by-law  was  also  headed,  "  width  and  level 
of  new  streets."  It  provided  for  the  width  of 
new  streets,  dividing  them  into  front  streets, 
cross  streets,  and  back  streets  ;  and  went  on,  in 
a  subsequent  paragraph,  to  provide  "that  no- 
dwelling-house  shall  be  built  immediately  adjoin- 
ing any  back  street  without  the  special  permis- 
sion of  the  local  board "  : — ^Held,  that  thi» 
provision  applied  only  to  new  back  streets,  and 
not  to  a  new  building  in  an  old  back  street. 
Shiel  V.  Sunderland  Corporation,  6  H.  &  N.  796  -, 
30  L.  J.,  M.  C.  215. 


Woodon  Bnilding  on  Wheolf.]— R.  wa» 


charged  under  the  W.  Improvement  Act  with 
unlawfully  erecting  a  new  building  without  notice- 
to  the  local  board.  The  building  was  made  of 
wood,  thirty  feet  long  and  thirteen  feet  wide, 
and  was  brought  along  the  street  on  wheels,  and 
put  at  the  comer  of  a  new  street.  It  had  spouts 
and  a  down  comer,  had  a  supply  of  gas,  and  was 
used  as  a  butcher's  shop  : — Held,  that  the  justices- 
were  right  in  treating  this  as  a  new  building, 
and  subject  to  the  oidinary  requirements  as  to- 
new  buddings.  Richardson  v.  Brown,  49  J.  P. 
661. 


Oronnd  enoloied  by  Hoardings  for  AdT«r«> 


tiiements.] — An  advertising  company  surrounded 
a  piece  of  ground,  within  a  borough,  with  boarded 
walls  or  hoardings  raised  to  a  height  of  from 
thirteen  to  nineteen  feet  on  three  of  its  sides. 
These  hoardings  were  stayed,  fastened,  and  tiedi 
together,  and  strengthened  on  the  inner  side. 
The  space  inside  was  used  for  the  preparation 
of  wood  for  other  hoardings : — Hclci,  that  this- 
structure  was  not  a  new  building  within  a. 
by-law  in  force  within  the  borough,  made  in  pur- 
suance of  s.  157  of  the  Public  Health  Act,  1875. 
Slaughter  v.  Sunderland  Corporation,  60  L.  J.^ 
M.  C.  91 ;  65  L.  T.  250  ;  55  J.  P.  519. 


-Vow  Boiler— No  Boot] — ^The  substitutioa 


of  a  new  boiler  for  an  old  one,  which  is  sunk  in 
the  ground  and  has  a  casing  of  brickwork  with- 
out any  covering,  is  not  a  new  building  within, 
s.  157  of  the  Public  Health  Act,  1875,  or  by- 
laws relating  to  new  buildings.  Oery  v.  Black- 
Lion  Brewery  Co.^  55  J.  P.  711. 


Addition  to  an  existing  Building.] — A 


local  act,   and  by-laws  passed  therewith,  pro- 
vided that  before  "any  addition  to  an  existing- 
building  by  raising  any  part  thereof  "  was  made^ 
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certain  notices,  &c.,  should  be  given  to  the  sur- 
veyor of  the  urban  sanitary  authority.  The 
respondent  was  summoned  before  justices  for 
making  an  addition,  contrary  to  the  above  act 
and  by-laws,  without  giving  the  proper  notices, 
he  having  pulled  down  a  conservatory  and  erected 
in  its  st^d  a  bedroom,  at  the  same  time  raising 
one  of  the  external  walls  to  the  height  at  which 
the  top  of  the  conservatory  was  previously 
situate.  The  justices  dismissed  the  summons  on 
the  ground  that,  as  the  bedroom,  when  erected, 
<lid  not  occupy  any  greater  space  than  was  pre- 
viously to  its  erection  occupied  by  the  conserva- 
tory, the  respondent  had  not  made  an  addition 
to  an  existing  building  : — Held,  that  the  ground 
of  the  decision  by  the  justices  was  erroneous  in 
point  of  law,  and  that  the  case  should  accord- 
ingly be  remitted  to  th^  to  consider  whether, 
nnder  all  the  circumstances,  there  had  been  an 
■addition  to  an  existing  building.  Meadttwt  v. 
Taylor,  59  L.  J.,  M.  C.  99 ;  24  Q.  B.  D.  717  ; 
«2  L.  T.  658  ;  64  J.  P.  757. 

Buildiagi  in  *  *  Hew  Street.' '  1— A  country  road, 
which  had  long  been  a  public  highway,  and  was 
therefore  a  *' street"  within  the  Public  Health 
Act,  1875,  s.  4,  thoagh  there  had  been  very  few 
houses  along  its  sides,  was  in  course  of  becoming 
a  street  in  the  ordinary  acceptation  of  the  term, 
by  the  erection  of  houses  on  both  sides,  but 
those  houses  were  scattered  singly  and  in  small 
groups  at  irregular  distances,  and  did  not  form 
continuous  lines.  The  urban  authority  made 
by-laws  to  regulate  "  new  streets,"  and  acting, 
as  they  considered,  under  those  by-laws,  disap- 
proved the  building  plans  of  a  lessee  of  a  plot 
of  ground  on  one  side  of  the  above  road,  on  the 
ground  that  the  proposed  houses  would  contra- 
vene their  building  line,  and  be  built  within  the 
line  of  the  existing  buildings  on  that  side  of 
the  street.  The  buildings  were  nevertheless 
commenced  in  accordance  with  the  disapproved 
plan,  and  the  urban  authority,  relying  upon  their 
by-laws,  called  upon  the  lessee  to  shew  cause  why 
his  buildings  should  not  be  removed : — Held, 
that  the  road  was  a  **  new  street "  within  s.  157 
of  the  act,  and  that  the  urban  authority  was  not 
entitled  under  a  by-law  for  regulating  the  width 
of  the  street  to  disapprove  of  and  pull  down 
houses  in  the  course  of  erection  in  a  **new 
street,"  on  the  ground  that  the  building  line  was 
too  near  the  roadway.  MohiriMon  v.  Barton  Local 
Board,  53  L.  J.,  Ch.  226  ;  8  App.  Cas.  798 ;  50 
li.  T.  57 ;  32  W.  R.  249  ;  48  0.  P.  276— H.  L.  (E.) 

b.  Qeneral  Begnlatlons. 

Segnlar  Line  ef  Street.] — Sect.  162  of  the 
Oeneral  Police  and  Improvement  (Scotland)  Act, 
1862,  provides  that,  '*  when  any  house  or  build- 
ing, any  part  of  which  projects  beyond  the 
regular  line  of  the  street,  or  beyond  the  front  of 
the  house  or  building  on  either  side  thereof,  has 
been  taken  down  in  order  to  be  altered,  or  is  to 
be  rebuilt,  the  commissioners  may  require  the 
«ame  to  be  set  backward  to  or  toward  the  line  of 
the  street  or  the  line  of  the  adjoining  houses  or 
buildings  in  such  manner  as  the  commissioners 
may  direct  for  the  improvement  of  such  street"  : 
—Held,  that  the  words  "regular  line  of  the 
street "  refer  to  a  street  that  is  built  upon  to  the 
line  of  the  buildings,  and  not  to  a  line  which  has 
been  drawn  along  the  pavement  to  indicate  that 
a  part  of  the  street  luis  been  dedicated  to  the 
public  as  a  highway.     Sect.  40  of  the  Gkdashiels 


Municipal  Extension  Police  and  Water  Act, 
1876,  incorporates  s.  91  of  the  General  Turnpike 
(Scotland)  Act,  1831,  and  therefore  no  builaing 
exceeding  seven  feet  in  height  can  be  erected 
within  twenty-five  feet  of  the  centre  of  any 
street  within  the  borough  without  the  consent  of 
the  corporation.  Schulze  v.  GalathieU  Corpora- 
Hon,  [1895]  A.  C.  666 ;  11  B.  219  ;  60  J.  P.  277 
— H.  L.  (Sc.) 

Prescribed  line  —  Frojeetion  —  Continiiing 
Offenee.]— By  s.  156  of  the  Public  Health  Act, 
1875,  it  is  an  offence  to  bring  forward  or  build 
any  addition  to  a  house  in  a  street  beyond  the 
front  of  the  house  or  building  on  either  side 
without  the  consent  of  the  urban  authority  ; 
and  "any  person  offending  against  this  enact- 
ment shall  be  liable  to  a  penalty  not  exceeding 
40«.  for  every  day  during  which  the  offence  is 
continued  after  written  notice  in  this  behalf 
from  the  urban  authority "  ; — ^Held,  that  an 
offence  to  which  the  penalty  was  applicable 
continued  so  long  as  the  addition  to  the  house 
was  maintained  after  written  notice  from  the 
urban  authority,  notwithstanding  that  the  addi- 
tion was  completed  before  the  notice  was  given. 
Marthall  v.  Smith  (L.  R.  8  C.  P.  416)  distin- 
guished. Rumhall  v.  Schmidt,  8  Q.  B.  D.  603  ; 
46  L.  T.  6G1  ;  30  W.  R.  949  ;  46  J.  P.  567. 

«  Bringing  forward  *'  House — Buildings 

on  Land  neyer  before  built  npon.] — In  the  Public 
Health  Act,  1875  (38  k,  39  Vict.  c.  55),  s.  156— 
which  enacts  that  it  diall  not  be  lawful  in  any 
urban  district  without  the  written  consent  of  the 
urban  authority  to  bring  forward  any  house  or 
building  forming  part  of  any  street,  or  any  part 
thereof,  beyond  the  front  wall  of  the  house  or 
building  on  either  side  thereof — ^the  expression 
"  house  or  building  "  does  not  include  new  build- 
ing8  in  course  of  erection  upon  land  never  before 
built  upon.  Williams  v.  ^YallttMy  Local  Board, 
55  L.  J.,  M.  C.  133  ;  16  Q.  B.  D.  718 ;  55  L.  T. 
27  ;  34  W.  R.  617  ;  60  J.  P.  682. 


BebuUding — ^Board  misleading  Owners.] 

— The  defendants  being  about  to  pull  down  a 
school  and  erect  a  new  one,  submitted  plans  to 
the  local  board.  The  board  objected  to  the  plans, 
as  violating  a  by-law,  which  obliged  a  person 
laying  out  a  new  street  to  leave  it  of  a  certain 
width.  This  by-law  was  not  applicable,  as 
South  Lane,  on  which  the  school  fronted,  was 
not  a  new  street.  The  defendants  disregarded 
the  objection,  commenced  their  works  on  the 
5th  of  January,  1885,  laid  the  foundations  of  the 
main  wall  towards  South  Lane  on  the  12th,  and 
proceeded  rapidly  with  the  erection  of  it  On 
the  22nd  of  January,  the  board  prescribed  a 
building  line  which  would  prevent  the  erection 
of  certain  annexes  between  South  Lane  and  the 
main  wall,  which  annexes  were  shewn  on  the 
plans.  The  defendants  had  ground  enough  lo 
allow  of  the  annexes  being  erected  elsewhere. 
The  defendants  proceeded  with  the  annexes,  and 
the  board  brought  their  action  to  restrain  them 
from  building  beyond  the  line,  and  to  compel 
them  to  pull  down  what  they  had  built  beyond 
it : — Held,. that  imder  s.  155,  the  commencement 
of  the  main  building  did  not  preclude  the  board 
from  laying  down  a  line  which  would  prevent 
the  erection  of  the  annexes  which  had  not  then 
be^i  commenced.  Held,  also,  that  as  the  notice 
given  by  the  board,  though  ineffectual  for  the 
purpose  of  empowering  them  to  pull  down  tb'^ 
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erection  under  b.  158,  gave  the  defendants  to 
understand  that  the  board  objected  on  the 
ground  that  buildings  according  to  the  plan 
would  make  the  street  too  narrow,  the  board  had 
not  done  anything  to  induce  Uie  defendants  to 
believe  that  they  would  not  prescribe  a  building 
line,  and  that  there  was  no  equity  to  prevent  the 
board  from  exercising  their  powers  under  s.  155, 
on  the  ground  that  they  had  misled  the  defen- 
dants. Newhaten  Local  Board  v.  I^ewharen 
School  Board,  30  Ch.  D.  360  ;  68  L.  T.  571 ;  34 
W.  R.  172— C.  A. 


'*  Taking  down  Honie  to  be  Bobuilt  or 


Altered" — ^Laohei.] — In  order  that  the  power 
given  by  s.  155  of  the  Public  Health  Act,  1875, 
to  an  urban  authority  to  prescribe  the  line  of 
frontage  where  any  house  or  building  in  the  dis- 
trict *'or  the  front  thereof  has  been  taken  down 
in  order  to  be  rebuilt  or  altered"  may  arise, 
there  must  be  a  substantial  taking  down  of  the 
house  or  building  or  the  front  thereof.  Where, 
therefore,  the  defendant,  with  the  view  of  con- 
verting two  low-pitched  floors  into  one  lofty 
room,  removed  the  front  wall  of  the  ground  and 
first  floors,  leaving  the  basement  imtouched  and 
supporting  the  top  (second)  floor  in  the  state  in 
which  it  was  (and  which  it  was  intended  to  leave 
as  it  was)  by  means  of  supports  placed  beneath  : 
— Held,  that  the  power  to  prescribe  the  line  of 
frontage  had  not  arisen.  Att.'Qen.  v.  Hatch, 
62  L.  J.,  Ch.  857 ;  [1893]  3  Ch.  36 ;  2  R.  533 ; 
69  L.  T.  469  ;  57  J.  P.  826— C.  A. 

Wliere  the  building-line  is  prescribed  after  the 
building  has  been  partially  erected  on  the  old 
site,  it  is  too  late  for  the  urban  authority  to 
interfere.    Ih, 
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Front  Kain  Wall  of  House  "—House 
«*  on  either  side."  ]— By  s.  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888,  it  is  enacted 
that  "  it  shall  not  be  lawful  in  any  urban  district, 
without  the  written  consent  of  the  urban 
authority,  to  erect  or  bring  forward  any  house  or 
building  in  any  street,  or  any  part  of  such  house 
or  building,  beyond  the  front  main  wall  of  the 
house  or  building  on  either  side  thereof  in  the 
same  street."  The  respondent,  on  the  30th 
April,  1889,  began  to  erect,  at  the  distance  of 
six  feet  &om  the  edge  of  B.  Sti'eet,  a  building, 
the  plans  for  which  had  not  been  approved  by 
the  local  board.  Before  that  date  plans  had 
been  approved  by  the  board  for  the  erection  of  a 
house  by  B.  on  a  site  at  the  distance  of  300  yards 
from  the  respondent's  site  on  the  same  side,  but 
at  the  distance  of  twelve  feet  from  the  edge,  of 
B.  Street.  On  the  30th  April,  1889,  the  fi-ont 
main  wall  of  B.'s  building  was  four  inches  above 
the  ground,  but  below  the  level  of  the  street,  and 
foundations  for  other  walls  had  also  been  laid  : 
— Held,  that  the  respondents  had  not  committed 
an  offence  against  the  above  sectioiv  Rarens- 
tJivrpe  Local  Board  v.  HinoMife,  59  L.  J.,  M.  C. 
19  ;  24  Q.  B.  D.  168  ;  61  L.  T.  780  ;  54  J.  P.  421. 
In  considering  which  is  the  "  front  main  wall " 
of  a  house  or  building  for  the  purposes  of  s.  3  of 
the  Public  Health  (Buildings  in  Streets)  Act, 
1888,  and  whether  such  house  or  building  is  "on 
either  side  of"  or  "in  the  same  street"  as  a 
house  or  building  in  course  of  erection,  for  the 
purposes  of  the  same  section,  all  the  circum- 
stances of  the  case  must  be  taken  into  con- 
sideration. The  building  must  be  looked  at  as 
a  whole ;  its  character,  its  position,  its  distance 
!rom  the  house  or  building  which  is  being  erected 


or  brought  forward  in  alleged  contravention  of 
8.  3,  must  be  considered ;  a  particular  wing  or 
other  projection  must  not  be  selected,  the  front 
of  which  is  to  be  treated  as  the  "front  main 
wall "  that  is  to  give  the  governing  line,  nor  are 
two  buildings  necessarily  "  in  the  same  street " 
for  the  purposes  of  the  section  because  one  faces 
on  the  same  road  or  street,  or  a  continuation  of 
the  same  road  or  street,  as  the  other.  Att-Gen. 
V.  Edwards,  [1891]  1  Ch.  194  ;  63  L.  T.  639. 

In  November,  1893,  T.  built  a  house  near  to, 
but  not  abutting,  on  the  west  side  of  Westboume 
Grove  (part  of  Ormesby  Road),  240  yards  north 
of  a  house  on  the  west  side  erected  in  1886.  The 
house  fronted  towards  the  south.  In  February, 
1894,  T.  bought  some  land,  seventy  feet  deep, 
along  the  west  side  of  Ormesby  Road,  to  the  norOi 
of  his  house,  with  the  object  of  erecting  cottages 
upon  it  On  the  east  side  of  Ormesby  Road  a 
numl)er  of  houies  had  been  built  close  up  to 
the  road.  The  building  plans  shewed  that  the 
cottages  would  be  somewhat  nearer  Ormesby 
Road  than  l\'s  house  was.  The  urban  authority 
decided  that  the  cottages  must  be  in  line  with 
T.'s  house  under  s.  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888.  There  was  no 
continuous  line  of  buildings  where  it  was  pro- 
posed to  build  the  cottages : — Held,  that  the 
cottages  need  not  be  in  a  line  with  T.'s  house, 
as,  in  the  above  circumstances,  there  will  be  no 
erection  of  a  '*  house  or  building  beyond  the 
front  main  wall  of  the  house  or  building  on 
either  side  thereof  in  the  same  street."  Reg.  v. 
Ormesby  Local  Board,  43  W.  R.  96. 

...  Building  "on  either  side"  in  the  same 


Street.]— In  1887,  R.,  the  owner  of  a  plot  of 
ground  on  an^  estate  laid  out  for  buiMing  pur- 
poses, abutting  on  a  new  street,  buHt  two  semi- 
detached villas  on  his  property,  leaving  a  space 
of  sixty-two  feet  between  their  front  wall  and 
the  road.  In  1889,  R.  acquired  the  adjoining 
plot  on  the  east  side,  and  built  other  two  villas 
at  the  same  distance  back  from  the  road  as  the 
first.  In  1894,  L.,  who  had  in  1887  acquired  the 
plot  adjoining  R.'s  plot  on  the  west  side,  pro- 
posed to  erect  a  house  on  his  property  with  a 
clear  space  of  only  twenty-one  feet  between  the 
house  and  the  road.  The  local  authority  con- 
sidered that  the  proposed  new  house  was  a 
building  in  a  street "  beyond  the  front  main  wall 
of  the  bouse  or  building  on  either  side  thereof 
in  the  same  street,"  within  the  meaning  of 
s.  3  of  the  Public  Health  (Buildings  in  Street5> 
Act,  1888,  and  in  the  exercise  of  the  discretion 
conferred  upon  them  by  that  section  refused  to 
admit  the  plans.  Upon  a  rule  nisi  for  a  man- 
damus to  compel  the  local  authority  to  admit 
the  plans : — Held,  that  R.'b  villas,  although  they 
were  buildings  "on  either  side"  of  the  proposed 
new  building,  were  not  buildings  **  in  the  same- 
street,"  within  the  meaning  of  s.  3.  Beg.  v.  IHtl-^ 
wood  Local  Board,  72  L.  T.  692  ;  59  J.  P.  311. 


Honie  on  eitber  lide — Question  of  Faot.] 


— ^At  the  junction  of  0.  and  C.  Roads  a  house  wa& 
erected  abutting  on  the  footpath  of  C.  Road. 
The  main  entrance  of  the  house  was  in  O.  Road. 
At  a  distance  of  sixty-four  feet  from  the  back 
wall  of  the  premises  attached  to  the  house  in  C. 
Road  was  situate  a  row  of  eleven  small  cottages^ 
set  back  eight  feet  from  C.  Road.  The  justices^ 
on  an  information  against  the  appellant,  the- 
owner  of  the  house,  imder  the  Public  Hcaltlk 
(Buildings  in  Streets)  Act,  1888,  s.  3,  held  that 
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the  house  in  qaestion  was  both  in  O.  and  G. 
Boadfl,  that  the  cottages  were  buildings  on  one 
side  of  the  house  within  the  meaning  of  the 
section,  and  conyicted  the  appellant: — Held, 
that  it  was  a  question  of  fact  for  the  justices 
whether  the  house  in  question  was  or  was  not 
both  in  O.  and  C.  Roads,  and  also  whether  the 
cottages  were  sufficiently  near  to  the  house  to  be 
on  one  side  thereof  within  the  meaning  of  the 
section,  and  that  the  conviction  must  be  affirmed. 
Warren  v.  Miutard,  61  L.  J.,  M.  C.  18  ;  66  L.  T. 
26 ;  56  J.  P.  502. 


Keaning  of  either  Bide.] — Where  s.  3  of 


the  Public  Health  (Buildings  in  Streets)  Act, 
1888,  prohibits  a  house  being  brought  forward 
beyona  the  front  main  wall  of  the  house  or  build- 
ing on  either  side  thereof,  this  includes  the  case 
of  buildings  being  only  on  one  side  thereof. 
Ley  ton  Local  Board  y.  CavMofi,  57  J.  P.  135. 


When  Bnilding  not  Sestndnable.l— A 


corporation  had  by  a  private  act,  with  which 
the  Towns  Improvement  Clauses  Act,  1847,  was 
mainly  incorporated,  power  in  cases  where  the 
width  of  a  street  was  less  than  forty  feet  to 

EresGiibe  the  line  within  which  any  house  to  be 
iiilt  or  rebuilt  should  be  erected,  on  compen- 
sating the  owner  if  his  house  was  set  back.  Land 
having  been  conveyed  to  a  vicar  for  building  a 
church,  he  first  erected  a  temporary  wooden 
structure.  After  some  years  he  pulled  it  down 
and  began  to  build  a  permanent  church,  still  on 
the  land  conveyed,  ^e  church  so  to  be  erected 
would  abut  upon  a  street  averaging  thirty-two 
feet  in  width.  The  corporation  prescribed  a  line 
within  which  the  vicar  should  build,  but  the 
formal  prescription  was  not  made  until  some 
weeks  after  the  foundations  were  laid.  The  pro- 
posed church  would  at  one  comer  abut  six 
feet  beyond  the  prescribed  line.  There  was 
no  evidence  to  shew  that  land  could  not  be 
taken  from  the  other  side  of  the  street,  if 
necessary,  to  widen  it : — Held,  that  a  church  was 
a  house  within  the  meaning  of  the  acts,  and  that 
the  vicar  was  the  owner  to  whom  compensation 
would  be  paid,  but  that  as  the  corporation  had  in 
the  opinion  of  the  court  unreasonably  exercised 
their  strict  power,  and  had  prescribed  the  boun- 
dary line  after  the  building  was  begun,  the  court 
would  not  restrain  the  vicar  from  continuing 
his  building.  Ftdkettone  Corporation  v.  Wood- 
tcard,  42  L.  J.,  Ch.  782 ;  L.  R.  15  Eq.  159 ;  27 
L.  T.  574 ;  21  W.  R.  97. 


House   iDnning  Part  of  a  Street.] 


Whether  a  house  or  building  forms  part  of  a 
street  within  the  meaning  of  the  24  &  25  Vict. 
a  61,  s.  28,  which  enacts  that  it  shall  not  be 
lawful  to  bring  forward  any  house  or  building 
forming  part  of  any  street  beyond  the  front  waU 
of  the  house  or  building  on  either  side  thereof 
vnthout  the  consent  of  the  local  board,  is  a 
question  of  fact.  Beg.  v.  FuU/ord^  L.  &  C.  403  ; 
33  L.  J.,  M.  0.  122  ;  10  Jur.  (N.8.)  522  ;  10 
L.  T.  346  ;  12  W.  R.  715  ;  9  Cox,  C.  C.  453. 

Houses  form  part  of  a  street  within  the 
meaning  of  the  act  when  they  are  so  contiguous 
as  substantially  to  form  a  continuous  row.    lb, 

Projeotion — Where  no  Obstmction  to 


Traffic] — ^A  local  act  for  the  promotion  of  health 
and  the  regulation  of  buildings  in  a  borough, 
enacted  after  making  various  provisions  for  the 
prevention  of  nuisances  upon  the  pavements  of 


streets,  that  no  projection  should  be  made  in  front 
of  any  building  over  or  upon  the  pavement : — 
Held,  that  this  enactment  did  not  apply  to  pro- 
jections from  the  front  of  a  building  which  were 
too  high  up  to  interfere  with  free  passage  along 
the  footpath.  Goldgtraro  v.  Buokworthf  49  L.  J., 
M.  C.  73;  5Q.B.  D.275;  42L.T.440;  28W.R. 
504  ;  44  J.  P.  410. 

Power  to  order  Remoral.]— By  a  local  act 

owners  of  buildings  within  the  district  were 
required,  within  fourteen  days  after  receiving 
notice  in  writing  from  the  local  authority,  to 
remove  all  signs  or  other  projections  affixed  to 
their  buildings  which,  in  the  judgment  of  the 
local  authority,  should  be  considered  annoying 
or  dangerous  to  the  public  passage  idong  tho 
streets ; — Held,  that  the  local  authority  were  not 
obliged  to  act  as  a  court,  and  give  the  owner  of 
a  building  an  opportunity  of  being  heard  before 
they  passed  a  resolution  to  send  him  notice  to 
remove  a  sign  affixed  to  his  building ;  his  proper 
course,  if  he  objected  to  their  order,  was  to  apply 
to  them  to  allow  him  to  be  heaid  and  lay  nis 
objections  before  them.  Att.-Oen.  v.  Hooper ^ 
63  L.  J.,  Ch.  18  ;  [1893]  3  Ch.  483  ;  8  R.  535  ;  69 
L,  T.  340  ;  57  J.  P.  564. 

Open  Bpaoo— Addition  to  old  Dwolling-hoase.] 
— The  proprietor  of  a  house  erected  before  the 
constitution  of  the  district,  and  used  for  an 
hotel,  having  a  yard  with  coach-house  and  stables 
in  the  rear,  for  the  purpose  of  making  an  addition 
to  the  hotel,  pulled  down  the  coach-house  and 
stables  below  the  ground  floor,  and  erected  upon 
the  site  a  building  three  storeys  high  ;  the  only 
means  of  access  to  the  upper  chambers  being  up 
the  staircase  of  the  old  house,  and  through  a 
passage  into  the  new  building.  On  an  infor- 
mation against  the  proprietor  for  an  offence 
against  the  by-law  of  the  local  board,  made  under 
21  &;  22  Vict.  c.  98,  s.  34,  in  not  leaving  an  open 
space  equal  to  one- third  of  the  area  of  the  ground 
on  which  the  dwelling-house  stood,  the  justices 
found  that  the  building  erected  in  the  yard  being 
a  new  building  built  up  to,  and  adjoining  the  old 
building,  must  either  be  considered  with  the  old 
building  as  one  house,  or  that  the  old  house  and 
new  buUding  must  be  considered  as  two  erections, 
and  that  both  old  and  new  buildings  must  be 
considered  in  reckoning  the  ground  upon  which 
the  building  stood,  and  convicted  him' of  a  breach 
of  the  by-law  : — ^Held,  that  the  conviction  could 
not  -be  sustained,  because  the  new  erection  was' 
not  a  new  dwelling-house,  but  merely  an  addition 
to  an  old  dweUing-house,  or  because  the  justices 
had  not  found  that  it  vras  a  new  dwelling-house, 
which  was  essential  to  the  validi^  of  the  con- 
viction. Skiel  V.  SunderloTui  utrporoHon^  6 
H.  &  N.  796 ;  30  L.  J.,  M.  C.  215. 

Thicknsss  of  Walls.]— A  local  board  of  health 
made  a  by-law;  under  11  &  12  Vict.  c.  63,  s.  115, 
and  21  &  22  Vict.  c.  98,  s.  34,  as  to  the  structure 
of  new  buildings,  requiring  the  party-wall  of  a 
house  of  more  than  one  storey  to  be  built  of  the 
thickness  of  nine  inches,  subject  to  a  penalty, 
and  by  another  by-law  a  penalty  was  imposed 
of  forty  shillings,  de  die  in  diem,  in  case  of  a 
continuing  offence  under  other  by-laws  after 
written  notice  by  the  board  to  the  offender.  A 
person  built  a  house  of  more  than  one  storey 
with  a  party-wall  of  a  thickness  of  four  and  a 
half  inches,  and  sold  and  disposed  of  the  house 
and  did  nothing  more  to  it.    Five  months  after- 
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wards  he  was  fined  nnder  the  former  by-law. 
Subsequently,  notice  baring  been  given  to  him 
to  make  the  walls  of  the  requisite  thickness,  he 
was  fined  again  under  the  latter  by-law  in  a 
continuing  penalty  for  seven  days  of  five 
shillings  a  day : — ^Held,  that  the  latter  by-law 
did  not  apply  to  an  offence  of  this  description, 
which  was  complete  before  the  first  conviction, 
and  that  the  latter  conviction  was  therefore  bad. 
Marshall  v.  Smith,  42  L.  J.,  M.  C.  108  ;  L.  R.  8 
C.  P.  416  ;  28  L.  T.  538. 

By  8  &  4  Vict.  c.  85,  s.  6,  "all  partitions 
between  any  chimney  or  flue  .  .  .  shall  be  of 
brick  or  stone,  and  at  least  equal  to  half  a 
brick  in  thickness.  A  subsequent  local  statute 
enacted  that  "  the  chimneys  and  flues  of  every 
new  building  shall  be  constructed  in  such  mode 
and  of  such  materials  and  dimensions  as  shall 
from  time  to  time  be  determined  or  approved  by 
the  corporation,"  and  then,  if  no  direction  should 
be  given  by  the  corporation,  prescribed  certain 
directions  different  from  those  contained  in 
3  &  4  Yict.  c.  85,  s.  6.  A  master  builder  built  a 
chimney  not  in  accordance  with  the  provisions 
of  3  &  4  Vict.  c.  86,  s.  6,  and  he  was  convicted 
before  justices  of  an  offence  against  that  act : — 
Held,  that  the  local  statute  had  not  repealed 
8  &  4  Vict.  c.  85,  8.  6,  and  that  the  conviction 
was  right.  Hill  v.  BaU,  45  L.  J.,  M.  0.  153 ; 
1  Ex.  D.  411  ;  35  L.  T.  860. 


Party  Liable.]— B.  contracted  with  W., 


the  owner  of  land,  to  erect  seventy-six  houses 
thereon  for  a  certain  price  and  on  certain 
terms,  and  lodged  plans  with  the  urban  sanitary 
authority.  After  erecting  fifty-nine  houses  B. 
agreed  on  1st  September  with  C.,  that  C.  should 
erect  the  rest  of  the  houses  at  a  certain  price, 
and  C,  in  erecting  the  houses,  made  the  waUs 
insufficient,  and  not  in  compliance  with  the  by- 
law of  the  urban  sanitary  authority,  but  C.*s 
violation  of  the  by-law  was  after  1st  Sep- 
tember, when  B.  had  ceased  to  have  anything  to 
do  with  the  buildings : — Held,  that  B.  was  not 
"the  person  erecting  the  buildings'*  which  C. 
was  building,  and,  therefore,  not  liable  under  the 
by-law,  which  imposed  a  penalty  for  violation 
of  rules  as  to  thickness  of  walls.  Brown  v. 
Edmonton  Looal  Boards  45  J.  P.  553. 

Wallf  of  <<  Hard  and  laoombiutiblo  Matorial  '* 
— Oalyaniied  Iron  Building — Wooden  Frame- 
work— By-laws.] — ^Where  a  by-law  of  a  local 
sanitary  authority  provides  that  the  walls  of  new 
buildings  shall  be  composed  only  of  "  hard  and 
incombustible  material,  such  by-law  applies  to 
walls  composed  of  wooden  posts  attachetl  to  a 
wooden  frame,  covered  on  the  outside  by  a  skin 
of  galvanised  iron.  Badley  v.  Cvckjfeld  District 
Ofuncil,  64  L.  J..  Q.  B.  571  ;  15  R.  461  ;  72 
L.  T.  775  ;  43  W.  R.  663  ;  59  J.  P.  582. 

Eeifht  of  Floor  —  By-law— Deviation  from 
Plan,  j — A  by-law  of  a  sanitary  authority,  made 
under  s.  157  of  the  Public  Health  Act,  1876, 
required  that  a  plan  shewing  the  dimensions  of 
the  several  parts  of  any  proposed  building  should 
be  sent  to,  and  approved  by,  the  sanitary  autho- 
rity before  the  work  of  building  was  commenced. 
The  respondent  sent  in  plans  of  a  proposed 
building,  which  were  approved  by  the  sanitary 
authority.  In  the  course  of  building  he  deviated 
from  the  plans  sent  in  by  altering  the  height  of 
the  floors   of   the   builoUng:  —  Held,  that  the 


respondent  had  committed  a  breach  of  the  by- 
law. Jam^i  V.  Master,  [1893]  1  Q.  B.  355; 
5  R.  112  ;  67  L.  T.  855  ;  41  W.  B.  174  ;  67  J.  P. 
167. 

Open  Spaoes— Old  BnUdingg.]— A  local  board 
of  health  made  a  by-law,  that  wherever  any  open 
space  had  been  left  belonging  to  any  baildmg, 
such  space  should  never  afterwards  be  built 
upon  without  the  consent  of,  &c.,  and  without 
leaving  an  open  space  belonging  to  such  building 
of  a  specified  size  and  dimensions : — Held,  that 
if  the  by-law  applied  to  open  spaces  belonging 
to  old  buildings  it  was  Imd,  as  exceeding  the 
powers  conferred  by  21  Be  22  Vict.  c.  98,  s.  34. 
Tucker  v.  litesj  7  Jur.  (N.8.)  629. 

Between  opposite  Propertiei — ^How  Cal- 

eolated.] — By  a  by-law  made  by  commissioners, 
under  21  &  22  Vict.  c.  98,  it  was  provided  that 
every  building  to  be  erected  and  used  as  a 
dwelling-house  shall,  during  such  use,  have  in 
the  rear  or  at  the  side  thereof  an  open  space 
exclusively  belonging  thereto,  to  the  extent  of 
at  least  150  squa^  feet,  free  from  any  erection 
thereon  above  the  level  of  the  ground,  other 
than  a  privy ;  but  where  there  is  a  water-closet 
and  no  other  privy,  an  open  space  of  not  less 
than  100  feet  may  be  allowed,  and  the  distance 
across  such  open  space  between  every  such 
building  and  the  opposite  property  at  the  rear  or 
side,  exclusive  of  any  common  passage,  shidl  be 
ten  feet  at  least ;  if  such  building  be  two  storeys 
in  height  above  the  level  of  such  open  space,  the 
distance  across  shall  be  fifteen  feet ;  if  such 
building  be  three  storeys,  it  shall  be  twenty 
feet;  if  more  than  three  storeys,  twenty-five 
feet: — Held,  that  the  space  required  to  be  left 
between  the  building  to  be  erected  and  the 
opposite  property  must  be  co-extensive  with  the 
line  of  demarcation  between  such  building  and 
such  opposite  property,  and  that  at  no  point 
should  a  less  distance  than  that  prescribed  by 
the  by-law  intervene  between  them,  exclusive 
of  any  common  passage.  Anderion  v.  Righy, 
13  C.  B.  (N.s.)  603 ;  32  L.  J.,  M.  C.  137  ;  9  Jur. 
(N.8.)  1058. 

Buildings  not  in  a  Street] — By  a  local 

improvement  act,  "it  shall  not  be  la^*ful  to 
build  within  the  borough  any  houses  with  their 
fronts  facing  each  other,  which  shall  be  sepa- 
rated from  each  other  by  a  space  of  less  than 
twenty-four  feet  wide":— Held,  that  this  did 
not  apply  to  the  erection  of  buildings  not  in  a 
street,  but  that  the  prohibition  affected  only  the 
building  in  a  street  of  two  or  more  houses  at  the 
same  time,  with  their  fronts  facing  each  other, 
within  the  prescribed  distance.  Rfg,  v.  Side- 
hotham,  Bell,  C.  C.  171 ;  28  L.  J.,  M.  C.  189 ; 
5  Jur.  (N.8.)  1083 ;  7  W.  R.  450 ;  8  Cox,  C.  C. 
206. 

Dietanee  aoroM  to  opposite  Property.]— 

The  L.  improvement  commissioners  made  a  by-law 
that  every  person  erecting  a  new  building  for  a 
dwelling-house  should  provide  in  the  rear  an 
open  space  exclusively  belonging  thereto,  to  the 
extent  of  at  least  150  square  feet,  and  should 
cause  the  distance  across  such  open  space  be- 
tween every  such  building  and  the  opposite  pro- 
perty at  the  rear  to  be  at  least  twenty  feet.  P. 
erected  a  new  building  to  be  used  as  a  dwelling- 
house  ;  in  the  rear  there  was  a  space  exclusively 
belonging  thereto  of  700  square  feet ;  the  distance 
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acrosB  such  open  space  to  the  opposite  houses  was 
fifty-two  feet ;  but  as  P.'s  land  was  bounded  by 
A  public  street,  the  distance  from  the  houses  of 
P.  to  the  edge  of  the  street  was  only  eight  feet : — 
Held,  that  on  the  true  construction  of  the  by-law 
the  public  street  was  the  opposite  property,  and 
that  P.  had  committed  a  breach  of  the  by-law. 
^0»es  V.  Parry,  67  L.  T.  492  ;  62  J.  P.  69. 

Suitableness  of  Building  to  looality — ^Power 
to  diiapprore.] — Plans  of  an  intended  new 
•dwelling-house  were  submitted  to  the  respon- 
dents under  s.  68  of  the  Newcastle-upon-Tyne 
Improvement  Act,  1870.  The  plans  did  not  dis- 
close the  breach  of  any  of  the  statutory  provi- 
sions or  by-laws  of  the  respondents.  The  respon- 
dents, however,  disapproved  of  the  intended 
building  on  the  ground  that  a  house  of  the 
nature  and  character  intended  to  be  erected 
would  be  unsuitable  to  the  locality,  and  would 
tend  to  depreciate  the  character  of  the  neigh- 
bouring property  : — Held,  that  s.  69  did  not  give 
the  respondents  an  absolute  discretionary  power 
of  approval  or  disapproval,  and  that  under  the 
circumstances  they  were  bound  to  approve  of 
the  intended  new  building.  Beg,  v.  Neweattle- 
tm-Tyne  Corporation,  60  L.  T.  963 ;  63  J.  P. 
788. 

Wooden  Fence  with  Coyering— Liability  of 
Owner.] — B.,  being  owner  of  waste  ground  in  an 
urban  district,  put  up  a  wooden  fence  along  the 
boundary  without  floor  or  roof,  and  let  the  place 
to  R.,  but  forbade  R.  to  affix  anything  to  the 
structure.  R.,  without  B.'s  knowledge,  stretched 
canvas  across  the  top  of  the  fence,  and  left  the 
premises.  B.  was  then  charged  with  erecting  a 
wooden  building  contrary  to  the  by-laws : — Hdd, 
that  the  justices  were  wrong  in  convicting  B., 
the  mere  fact  of  being  owner  shewing  no 
offence.  Bennett  y.  Skegneee  Local  Board,  64 
J.  P.  469. 

Baek  Yard — Oontrayention  of  Plan.] — Sect.  99 
of  the  Kingston-upon-Hull  Improvement  Act  of 
1864,  enacts  that  every  house  to  be  thereafter  con- 
structed on  vacant  ground  (except  comer  houses, 
^cc),  shall  have  a  back  yard,  or  other  vacant 
.ground  and  area,  of  not  less  than  eight  feet, 
•extending  from  the  main  building  for  the  whole 
length  of  such  building ;  and  by  s.  101,  a  plan 
shall  be  furnished  to  the  local  board  of  health 
by  persons  intending  to  build,  shewing  the 
particulars  required  by  that  act ;  and  the  build- 
ing shall  not  be  commenced  until  the  local 
board  approve  the  plan.  A  builder  submitted 
to .  the  local  board  of  health  of  the  borough  of 
Kingston-upon-Hull  a  plan  of  four  new  houses 
<not  comer  houses),  having  vacant  ground  at  the 
side,  but  not  at  the  back.  The  local  board  dis- 
Approved  the  plan,  as  not  complying  with  s.  99, 
but  the  party  commenced  to  build  notwithstand- 
ing:— ^Held,  that  whether  s.  99  required  the 
vacant  space  to  be  at  the  back  or  not,  the  party 
was  rightly  convicted  of  an  offence  against  s.  101. 
Peareon  v.  Kingtton-upon-HuU  Local  Board,  3 
H.  ^  C.  921 ;  H6  L.  J.,  M.  C.  36  ;  18  L.  T. 
180. 

Building  without  Consent  of  Board.] — Sect.  97 
enacts,  that  any  building,  after  the  commence- 
ment of  the  act,  built,  shall  not,  without  the 
previous  consent  of  the  local  board,  be  used  as  a 
dwelling-house,  except  only  during  such  time  as 


there  is  adjoining  or  belonging  thereto,  or  occu- 
pied therewith,  either  a  street  or  a  clear  open 
space  in  and  to  the  full  extent  of  the  front 
thereof,  and  of  not  less  than  twenty  feet  in 
width  r^Held,  that  a  party  had  committed 
an  offence  under  this  section  in  building,  and 
causing  to  be  used  without  the  consent  of  the 
local  board,  a  dwelling-house  with  an  open  space 
in  front  less  than  twenty  feet  in  width.    lb. 

Sect.  103  enacts,  that  if  any  sewer,  drain, 
privy,  cesspool,  ashpit,  building,  or  other  work 
be  made  or  suffered  to  continue  contrary  to  any 
of  the  provisions  of  this  act  .  .  .  every  person  so 
offending  shall  for  every  such  offence  forfeit  a 
sum  not  exceeding  51.,  and  for  every  day  after 
the  first  during  which  the  offence  continues,  a 
sum  not  exceeding  10*. : — Held  (by  reference  to 
the  sections  preceding),  that  the  word  "  build- 
ing" is  not  restricted  to  a  building  of  similar 
description  with  the  class  of  buildings  previously 
enumerated  in  the  section,  but  includes  a  dwell- 
ing-house ;  and  that  the  commencing  a  building 
within  s.  101  is  the  making  a  building  within 
s.  103.     lb. 

Held,  also,  that  the  user  of  a  dwelling-house, 
contrary  to  s.  97,  is  not  the  making  or  suffering 
it  to  continue  contrary  to  the  act,  within 
s.  103.    lb. 

The  owners  of  a  house  and  area  situate  in  and 
fronting  a  street,  altered  the  front  of  the  house 
by  throwing  out  bay  windows  projecting  beyond 
the  street  line  of  frontage,  but  not  beyond  the 
limits  of  the  area.  After  the  completion  of  the 
alterations,  the  local  authority  threatened  them 
with  summary  proceedings  before  the  jnstices 
for  the  recovery  of  penidties  under  the  Public 
Health  Act,  1876,  on  the  ground  that  t^ey  had 
set  forward  their  building  without  the  written 
consent  of  the  local  authority  under  s.  166.  The 
owners  then  moved  ex  parte  for  an  injunction  to 
restrain  the  local  authority  &om  takii^  these 
proceedings,  alleging  that  as  the  alterations  had 
been  made  over  their  own  property,  the  local 
authority,  in  threatening  proceedings,  were 
acting  ultra  vires  ;  that  they  having  had  notice 
of  the  intention  of  the  owners  to  make  the  altera- 
tions, were  bound  by  acquiescence ;  and  tiiat  the 
justices  had  no  jurisdiction,  as  the  local  authority 
had  not  made  their  complaint  within  six  months 
after  the  alleged  offence,  as  required  by  s.  262  ; 
the  injunction  was  refused.  ICerr  v.  Pretton 
Corporation,  46  L.  J.,  Ch.  409  ;  6  Ch.  D.  463 ; 
25  W.  R.  264. 

Consent,  how  giyen.J— A  board  having 

statutory  power  to  consent  m  writing  to  a  par- 
ticular act  is  not  bound  by  tacit  acquiescence. 
lb. 

Building  Plans— ^Approyal  of— Kandamus.] — 

A  rural  district  council  invested  with  the  powers 
of  an  urban  sanitary  authority  to  make  by-laws 
respecting  the  sewerage  of  new  streets,  the  drain- 
age of  new  buildings  and  the  depositing  of  plans 
for  the  same  under  s.  167  of  the  Public  Health  Act, 
1876,  are  not  entitled  to  reject  the  plans  of  an 
owner  of  a  proposed  building  estate,  properly 
deposited  with  them,  and  not  contravening  any 
of  their  by-laws,  solely  on  the  ground  that  the 
plans  do  not  disclose  a  complete  system  of  sewer- 
age, including  outfall,  for  the  building  estate; 
and  a  mandamus  will  issue  to  the  council  to 
enforce  the  passing  of  the  plans  if  their  approval 
is  withheld  on  that  grouna.  Beg.  v.  Tynenwuth 
District  Cbuneil,  66  L.  J.,   Q.  B.  645;  [1896] 
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2  Q.  B.  451 ;  75  L.  T.  86 ;  60  J.  P.  804— C.  A. 
Affirming  44  W.  R.  646. 

Ko  action  will  lie  against  a  local  anthority 
for  a  mandamuB  compelling  them  to  approve 
building  plans  sabmitted  to  them  in  pursuance 
of  the  by-laws  in  force  in  their  district,  which 
plans  the  authority  in  the  bon&  fide  exercise  of 
their  powers  have  already  disapproved  of,  on 
the  ground  that  they  are  not  in  conformity 
with  the  by-laws.  Smith  v.  Charley  District 
ConneUy  66  L.  J.,  Q.  B.  427  ;  [1897J  1  Q.  B. 
678  ;  76  L.  T.  637 ;  46  W.  R.  417 ;  61  J.  P.  340— 
C.A. 

o.  Bisrht  to  Pnll  Down. 

Power  of  Loeal  Board — ^Notice  to  Bnildxiig 
Owner.] — The  provisions  of  s.  158  of  the  Public 
Health  Act,  1875  (38  &  89  Vict.  c.  55),  and  of 
the  by-laws  of  a  local  board  giving  them  power 
to  pull  down  or  remove  any  work  executed 
without  the  approval  or  after  the  disapproval  of 
the  local  board,  and  which  is  in  any  respect  not 
in  conformity  with  any  by-law  of  the  local 
board,  do  not  authorise  them  to  pull  down  a 
building  without  giving  notice  of  their  intention 
so  to  do  to  the  owner,  in  order  that  he  may  have 
an  opportunity  of  shewing  cause  why  the  build- 
ing should  not  be  pullel  down.  Cooper  v. 
Wandnoorth  Board  of  Works  (14  C.  B.  (N.S.) 
180),  and  Masters  v.  Pontypool  Local  Board 
(9  Ch.  D.  677),  approved.  Hopkins  v.  Smethwick 
Local  Board,  59  L.  J.,  Q.  B.  250 ;  24  Q.  B.  D. 
712  ;  62  L.  T.  783 ;  38  W.  R.  499  ;  54  J.  P.  693 
—C.A, 

For    Infringemont   of  By-laws.]  —  On   the 

infringement  of  by-laws  xnade  by  an  urban 
sanitary  authority,  whether  as  to  structural  re- 
quirements or  the  depositing  of  plans,  respecting 
the  building  of  houses  in  a  new  street,  they 
are  empowered  under  s.  34  of  the  Local  Govern- 
ment Act  of  1858,  to  pull  down  the  houses. 
Baker  v.  Portsmouth  Corporation,  47  L.  J.,  Ex. 
223 ;  3  Ex.  D.  157 ;  37  L.  T.  822 ;  26  W.  R. 
303— C.  A. 

A  local  board  of  health  made  by-laws,  under 
the  Local  Government  Act,  1858  (21  &  22  Vict, 
c.  98),  s.  34,  as  follows :  "  6th.  Every  person 
intending  to  erect  any  new  building  shall  give 
fourteen  days*  notice,  to  be  delivered  to  the 
board's  surveyor,  or  left  at  his  house,  with  detail 
plans  and  sections,  and  any  person  who  shall 
erect  any  new  building  without  delivering  such 
notice,  and  plans  and  sections,  or  without  having 
the  plans,  ice,  approved  by  the  board,  shall  be 
liable  to  a  penalty  of  40#."  By  by-law  36,i  the 
board  might  cause  to  be  altered  or  pulled  down 
any  work  begun  or  done  in  contravention  of  the 
by-laws:  —  Held,  that  the  6th  by-law  was 
within  the  powers  conferred  by  s.  34,  and  was 
reasonable  and  therefore  valid.  Sail  v.  Nixon, 
44  L.  J.,  M.  C.  51 ;  L.  R.  10  Q.  B.  152;  32  L.  T. 
87  •  23  W  R.  612 

"Vidth"  in  s.  i57  of  Public  Health  Act,  1875, 
and  the  by-laws  under  it,  means  width  of  road- 
way and  not  width  between  houses  on  each  side 
of  the  street,  so  that  an  urban  authority  is  not 
entitled  under  the  above  section  and  by-laws 
to  disapprove  of  and  pull  down  houses  in  the 
course  of  erection  in  a  new  street  on  the  ground 
that  the  building  was  too  near  the  pathway! 
Robinson  v.  Barton  Local  Board,  53  L.  J.,  Ch. 
226  ;  8  App.  Cas.  798  ;  50  L.  T.  57 ;  32  W.  R. 
249  ;  48  J.  P.  270— H.  L.  (E.) 


Part  of  Building.] — A  by-law  of  the 

defendants  provided  that  fifteen  square  feet  of 
air  space  should  be  left  open  in  the  rear  of  any 
new  building.  The  plaintiff  built  in  contra- 
vention of  this  by-law  : — Held,  that  the  defen- 
dants might  pull  down  that  part  of  the  building 
that  infringed  the  by-law  in  any  way  they 
pleased  consistently  with  safety,  but  not  in  a 
dangerous  way ;  that  where  there  had  been 
excess  in  pulling  down  the  building  the  defen- 
dants were .  not  liable  unless  the  damage  caused 
thereby  was  appreciable.  Jogger  v.  Donoaster 
Sanitary  Authority,  54  J.  P.  438. 

For  not  giving  Notiee  or  depositing  Plana.] 
— By  the  Local  Government  Act,  1858  (21  k  22 
Vict,  c  28),  s.  34,  local  boards  have  power  to 
make  by-laws  with  respect  to— first,  the  level, 
width  and  construction  of  new  streets ;  second, 
the  structure  of  the  walls  of  new  buildings ;  thinl, 
the  sufficiency  of  space  about  buildings ;  fourth, 
the  drainage,  &c.,  of  buildings.  And  they  may 
further  provide  for  the  observance  of  the  same 
by  enacting  therein  such  provisions  as  they 
think  necessary,  as  to  the  giving  of  notices,  as 
to  the  deposit  of  plans  and  sections  by  persons 
intending  to  lay  out  streets  or  to  construct 
buildings,  as  to  inspection  by  the  local  board, 
and  as  to  the  power  of  the  local  board  to  remove, 
alter  or  pull  down  buildings : — Held,  that  the 
power  to  pull  down  buildings  for  which  the 
local  boards  might  make  provision  was  not  con- 
fined to  cases  of  contravention  of  by-laws 
relating  to  structure,  but  might  be  extended  to 
cases  of  contravention  of  by-laws  relating  to 
the  giving  of  notices,  the  deposit  of  plans,  &c. 
Baher  v.  Portsmouth  Corporation,  47  L.  J.,  Ex. 
223  ;  3  Ex.  D.  157  ;  37  L.  T.  822  ;  26  W.  R.  30a 
—C.A. 

Notioo  and  Deposit  of  Flam.] — If  a  person 
gives  a  notice  of  his  intention  to  bulla,  and 
leaves  with  the  local  board  plans  and  sections, 
he  may  at  once  commence  the  building,  subject 
to  the  right  of  its  being  altered  or  pulled  down, 
if  not  in  conformity  with  the  by-laws  of  the 
board.  Hattersley  v.  Barr,  4  H.  &  C.  523 ;  12 
Jur.  (N.S.)  894  ;  14  L.  T.  565  ;  14  W.  R.  864. 

Approval  of  Plan.] — The  owner  of  a 

house  after  having,  in  accordance  with  a  by-law 
of  the  local  government  board,  left,  on  the  16th 
of  October,  a  plan  of  an  intended  new  building, 
the  local  board  passed  a  resolution  that  the  plan 
was  approved  of,  and  that  he  should  be  offered 
40Z.  for  certain  land  of  hi&  thrown  into  the  street. 
He  refused  to  accept  the  40Z.,  but  proceeded  with 
his  works,  and  by  the  26th  of  October  had  pulled 
down  the  front  wall  of  his  house.  On  the  27th 
of  October  the  board  passed  a  resolution  aban- 
doning the  terms  before  offered,  and  requiring 
him  to  set  his  frontage  further  back.  Thia 
notice  was  given  under  s.  155  of  the  Public 
Health  Act,  1875,  as  on  the  front  of  a  house 
having  been  pulled  down.  On  the  27th  of 
November  the  owner  of  the  house  proceeded 
with  his  building,  and  on  the  21st  of  December 
he  was  served  with  notice  to  pull  down  his  new 
building : — Held,  that  the  local  board  having 
approved  of  a  plan,  and  having  allowed  a  house- 
owner  to  proceed  and  pull  down  the  front  vrall 
of  his  house,  could  not  afterwards  avail  itself 
of  the  powers  acquired  when  the  front  of  a. 
house  has  been  taken  down.    Masters  v.  Ponty- 


405 


LOCAL  GOVERNMENT— Jwwdtc^ion. 


406 


jhfol  Local  Board,  47  L.  J.,  Ch.  797 ;  9  Ch.  D. 
677. 

Time  for  DUapproYal.] — Held,  that  where 

a  local  board  has  not,  during  the  month  pre- 
scribed by  the  Public  Health  Act,  8. 158,  signified 
its  disapproTal  of  plans  laid  before  it,  it  cannot 
afterwards  object  to  the  building  according  to 
the  plan.    Ih, 

Consent  to  Plans — Objection  afterwards 


to  Width  of  Street.]—!.,  haying  land  within  the 
area  of  a  local  board  upon  which  he  proposed  to 
build  six  houses,  sent  a  notice  and  plan  shewing 
what  he  intended  to  do,  and  where  the  new 
street  of  ten  yards  wide  was  to  be.  The  board 
sanctioned  the  houses,  and  they  were  built. 
Some  years  afterwards  T.  was  summoned  for 
disobeying  the  by-law  in  not  leaving  a  space  of 
thirty  feet  wide  for  the  street.  The  fact  was, 
that  his  land  extended  only  nine  feet  in  front  of 
the  houses,  but  this  was  not  known  to  the  board 
till  afterwards.  T.  was  convicted  : — Held,  that 
the  conviction  was  wrong,  and  that  the  local 
board  ought  to  have  satisfied  themselves  before 
sanctioning  the  plans  that  T.  had  land  of  suffi- 
cient width  to  make  the  proposed  new  street 
when  the  houses  were  completed.  Thompton  v. 
FaiUusoHh  Local  Board,  46  J.  P.  21. 


Injunction  to  Prevent  Interference.] — 


An  owner  of  a  factory  being  desirous  of  rebuild- 
ing his  premises,  submitted  the  plans  to  a  com- 
mittee, to  whom  the  town  council,  also  the  local 
board  of  health,  delegated  their  powers,  and  the 
plans  having  been  approved,  pulled  down  the 
factory,  and  proceeded  to  rebuild  it  according  to 
such  plans.  The  town  council,  under  the  21  &  22 
Vict,  c  98,  s.  35,  relating  to  buildings  to  be 
erected,  having  required  him  to  set  back  his 
premises,  the  court  restrained  them  by  injunc- 
tion from  interfering  with  the  erection  of  the 
factory  according  to  the  approved  plans.  SUe 
T.  Bradford  Coloration,  4  Giff.  262  ;  1  N.  R. 
386 ;  9  Jur.  (N.8.5  816  ;  8  L.  T.  491. 


New  or  Old  Buildings.]— The  21  &  22 


Vict.  c.  98,  s.  34,  empowers  a  town  council,  being 
a  local  board,  to  make  a  by-law  requiring  to  be 
given  to  them  a  notice,  plan,  &c.,  of  a  new 
building ;  and  s.  25  applies  only  to  buildings  { 
that  have  been  taken  down  "  without  any 
previous  approval  of  a  plan,  &c.,  for  their  re- 
erection."    Ih. 

The  21  &  22  Vict.  c.  98,  s.  34,  does  not  autho- 
rise the  local  board  to  make  a  by-law  so  as  to 
affect  premises  erected  prior  to  1853,  when  the 
district  was  formed.  Burgetts  v.  Peacock,  16 
C.  B.  (K.8.)  624  ;  10  Jur.  (N.S.)  803  ;  10  L.  T. 
617. 


Temporary  Srectioni.] — Under  a  local 


act  incorporating  the  provisions  of  the  Public 
Health  Acts,  1848  and  1858,  by-laws  were  made, 
by  which  it  was  provided  that  "every  person 
who  shall  intend  to  erect  any  new  building  shall 
give  a  week's  notice  to  the  town-surveyor  of 
such  intention,  by  writing  delivered  to  the  sur- 
veyor or  left  at  his  office,  and  shall  at  the  same 
time  leave  at  the  office  detail  plans  and  sections 
of  every  floor  of  such  intended  new  building  "  ; 
and  a  penalty  not  exceeding  oL  is  imposed  for 
non-compliance  with  this  requirement.  F.  with- 
out giving  such  notice  or  delivering  any  plans, 
erected  structures  which  from  their  description 


could  not  be  intended  for  residential  purposes, 
and  which  were  found  by  the  justices  to  have 
been  erected  for  a  temporary  purpose  only,  and 
to  have  been  intended  to  be  pulled  down  by  F. 
when  that  purpose  was  answered : — ^Held,  that 
a  conviction  under  the  by-laws  could  not  be 
sustained,  inasmuch  as  such  by-laws,  if  intended 
to  apply  to  such  structures,  were  unreasonable 
and  bad.  Fielding  v.  Bhyl  Improvement  Com- 
miuioners,  3  C.  P.  D.  272  ;  38  L.  T.  228 :  26 
W.  R.  881. 

Bight  of  Owner  to  shew  Cause.]— A  local  board 
cannot,  under  s.  158  of  the  Public  Health  Act, 
1875,  pull  down  a  building  without  giving  the 
owner  an  opportunity  of  shewing  cause  why  it 
should  not  be  pulled  down.  Maitert  v.  Ponty- 
pool  Local  Board,  47  L.  J.,  Ch.  797 ;  9  Ch.  D. 
677. 

Baageroni  Buildings  —  Effect  of  Surreyor'a 
Certiflcate.]— A  local  act  enacted  that  "if  the 
surveyor  of  the  city,  or,  in  his  absence,  any 
other  duly  qualified  surveyor,  shall  certify  in 
writing  that  there  is  imminent  danger  from  any 
building,  the  corporation"  of  the  city  "shall 
and  may,  without  any  presentment,  notice  or 
other  formality,  cause  the  same  to  be  taken  down 
either  wholly  or  in  part,  or  to  be  repaired  or 
secured  in  such  manner  as  the  corporation  shall 
think  requisite."  It  also  enacted  that  if  any 
summons,  demand  or  notice  or  other  such  docu- 
ment under  the  act,  "  require  authentication  by 
the  corporation,  the  signature  of  the  town-clerk 
thereto  shall  be  a  sufficient  authentication  "  : — 
Held,  that  the  certificate  of  the  surveyor  was 
conclusive  as  to  whether  danger  was  imminent, 
and  that  the  corporation  was  bound  to  act  upon 
it ;  secondly,  that  by  force  of  the  statutory  pro- 
visions,  the  directions  by  the  town-clerk  to  the 
surveyor  must  be  deemed  the  act  of  the  corpora- 
tion, which  had  ratified  his  proceedings ;  and 
that  the  certificate  of  the  surveyor  sufficiently 
described  two  houses  having  internal  commimi- 
cation  as  "a  building,  No.  95,  Market  Street." 
Cheetham  v.  Manohegter  Corporation,  44  L.  J., 
C.  P.  139  ;  L.  R.  10  C.  P.  249  ;  32  L.  T.  28. 

Held,  also,  that  the  acts  of  the  surveyor, 
authenticated  by  the  town-clerk,  were  the  acts 
of  the  corporation  ;  or  that,  at  all  events,  they 
were  ratified  and  adopted  by  them  so  as  to 
justify  what  was  done  under  the  certificate.    lb. 

The  certificate  and  notice  referred  generally 
to  the  "  building,"  No.  95,  Market  Street ;  the 
premises  dealt  with  consisted,  besides  No.  95, 
Market  Street,  of  other  premises  adjoining 
thereto,  being  No.  2,  Palace  Street,  for  which 
the  plaintiff  was  separately  rated,  but  connected 
therewith  by  internal  communications,  and  occu- 
pied therewith  by  him  as  one  set  of  business 
premises : — Held,  that  the  description  in  the 
certificate  and  notice  was  sufficient  to  cover  both 
sets  of  premises.    lb. 

Demolition  when  Insanitaiy  —  Senrioe  of 
Botice  on  Owner,] — The  "owner"  of  an  insani- 
tary dwelling  to  be  served  with  notice  under 
s.  32  of  the  Housing  of  the  Working  Classes 
Act,  1890,  is  the  person  defined  by  s.  29  of  the 
same  act.  Osborne  v.  Skinners^  Co.,  60  L.  J., 
M.  C.  156;  39W.  R.  715. 

Where  the  person  receiving  the  rents  and 
profits  is  a  leaseholder  with  less  than  twenty-one 
years  of  his  lease  to  run,  he  is  not  the  person 
to  be  served,  notwithstanding  that  s.  32  and 
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schednlee  S  and  4  of  the  same  act  refer  to  the 
Public  Health  Act,  1875,  and  the  Nulsanoes 
Removal  Act,  1854,  for  purposes  of  procedure, 
and  those  acts  regard  the  receiTer  of  the  rents 
And  profits  as  owner.    Ih. 

CAmpeniatioii— Bftfia  of  ArUtratioiL.] — 


By  a  presentment  of  the  grand  jury,  at  the 
Liverpool  city  sessions,  under  the  provisions  of 
the  Liverpool  Sanitary  Amendment  Act,  1864, 
-certain  houses  were  condemned  as  unfit  for 
buman  habitation.  In  the  proceedings  which 
followed,  to  determine  the  amount  of  compensa- 
tion to  be  paid  to  the  owner,  the  arbitrator 
made  his  award  on  the  basis  of  the  value  of  the 
«ite  and  materials  of  the  houses  only : — Held, 
that  the  houses  ought  to  have  been  valued  as 
they  stood  before  demolition,  and  without  refer- 
ence to  the  fact  of  their  approaching  demolition, 
AS  premises  which  might  have  been  let;  and 
that  their  value  was  unaffected  by  the  present- 
ment of  the  grand  jury.  &ougn  v.  Liverpool 
Corporation,  64  L.  T.  596;  55  J.  P.  648. 
Varied,  65  L.  T.  512  ;  55  J.  P.  789— C.  A. 


Award.] — If  an  arbitrator  appointed 


under  the  Liverpool  Sanitary  Amendment  Acts, 
1864  and  1869,  assesses  on  correct  principles,  the 
Amount  of  compensation  should  oe  left  to  his 
<liscretion.  Gov^h  v.  JAterpool  Corporation,  56 
J.  P.  857— C.  A. 


Several   HooMi — One  Saport  and  one 


Order.] — ^A  medical  officer  of  health  reported, 
under  the  Artisans'  and  Labourers'  Dwellings 
Act,  1868  (81  k,  32  Vict.  c.  130),  ss.  5  and  6,  that 
the  premises  in  Marsh's  Court,  in  the  parish  of 
St.  deopge  the  Martyr,  Nos.  1  to  12  and  13,  were 
in  a  condition  or  state  injurious  to  health,  so  as 
to  be  unfit  for  human  habitation  ;  and  upon  this 
report  the  surveyor  reported  that  he  had  sur- 
veyed the  premises,  and  was  of  opinion  that  the 
causes  of  tore  evil  were  structural  defects  in  the 
premises,  and  that  such  defects  could  not  be 
remedied  by  structural  alterations  or  improve- 
ments, or  otherwise,  but  such  premises  ought 
to  be  demolished.  The  whole  of  the  premises 
belonged  to  one  party.  The  vestry  subsequently 
made  an  order  that  the  premises  should  be  totally 
demolished : — Held,  first,  that  it  was  not  neces- 
aaiy  that  there  should  be  a  report  and  an  order 
in  respect  to  each  house,  but  that  one  report  and 
one  order  were,  imder  the  circumstances,  suffi- 
cient. Flight  V.  St,  George  the  Martyr,  24 
L.  T.  24. 


Saport  of  Surveyor.] — Held,  secondly. 


that  as  the  report  of  the  surveyor  stated  that  the 
structural  defects  could  not  be  remedied,  but  that 
the  premises  ought  to  be  demolished,  it  was 
imnecessary  to  specify  in  detail  in  what  the 
structural  defects  consisted.    lb, 

d.  By-Iiaws  ultra  vires. 

A  by-law  made  by  a  local  board  of  health, 
that  no  dwelling-house  should  be  erected  with- 
out having  at  the  rear,  or  side,  a  sufficient  road- 
way for  the  purpose  of  affording  efficient  means 
of  access  to  the  privy  or  ashpit  belonging  to  the 
house,  is  bad,  as  beyond  the  jurisdiction  con- 
ferred by  the  act.  Waits  v.  Gareton  Loeal 
Board,  37  L.  J.,  M.  C.  19  ;  L.  R.  8  Q.  B.  5  ;  17 
L.  T.  201 ;  16  W.  R.  78. 

Lessees  had  for  ninety-nine  years  a  piece  of 


land  within  the  jurisdiction  of  a  local  board. 
The  land  leased  was  higher  than  the  street,  and 
was  bounded  from  the  street  by  a  wall.  They 
erected  a  chapel  on  the  land,  and  in  order  to 
approach  the  chapel  steps  were  placed  on  their 
land.  The  chapel  was  erected  before  the  local 
board  was  in  existence,  but  the  steps  and  boun- 
dary wall  were  completed  afterwards.  After  a 
resolution  of  the  board  and  a  notice  to  the 
lessees,  the  local  board  removed  the  steps  and 
boundary  wall  and  refused  compensation  :— 
Held,  that  the  local  board  was  not  justified, 
under  21  &  22  Vict.  c.  98,  and  if  any  by-law 
authorised  the  act  such  by-law  would  be  un- 
reasonable.   Brown  v.  Holyhead  Irttcal  Board, 

I  H.  &  0.  601 ;  32  L.  J.,  Ex.  25 ;  7  L.  T.  332 ; 

II  W.  R.  71. 

A  by-law  by  a  local  board  of  health,  imposing 
continuing  penalties  on  any  person  who  shall 
construct  any  works,  or  do,  or  omit  to  do,  any 
act,  or  to  comply  with  any  requirements  of  the 
board,  or  shall  make  any  alteration  or  deviation 
in  any  plan  approved  by  the  board,  whether  iu 
new  or  existing  buildings  contrary  to  the  pro- 
visions therein  contained,  or  shall  do  any  act, 
matter,  or  thing  contrary  to  the  by-laws  made 
under  the  authority  of  21  k  22  Vict.  c.  98,  s.  34, 
or  shall  omit,  neglect,  or  fail  to  perform  any  of 
the  works,  matters,  or  things  required  by  such 
by-laws,  and  empowering  l£e  board  to  remove, 
alter,  pull  down,  or  otherwise  deal  with  such 
work  as  the  case  may  require,  is  invalid,  as 
exceeding  the  authority  given  by  the  21  k  22 
Vict.  c.  98.  Young  v.  Edwards,  83  L.  J.,  M.  C. 
227  ;  11  L.  T.  424. 

Saqniring  a  Month's  Votico.]— A  by-law 
under  21  k  22  Vict.  c.  98,  requiring  a  month's 
notice  before  proceeding  to  build,  is  bad.  Bat- 
terdey  v.  Barr,  4  H.  &  C.  523 ;  12  Jur.  (K.8.) 
894  ;  14  L.  T.  565  ;  14  W.  R.  864. 

Ereotion  before  Kerb  put  in.]  —  By  s.  157 
of  the  Public  Health  Act,  1875,  every  urban 
authority  Is  empowered  to  make  by-laws  "  with 
respect  to  the  level,  width  and  constraction  of 
new  streets "  : — Held,  that  the  section  did  not 
empower  the  making  of  a  by-law  that  "  no  person 
shaJl  commence  the  erection  of  a  building  in  a 
new  street  unless  and  until  the  kerb  of  each  foot- 
path therein  shall  have  been  pot  in  at  such  level 
as  may  be  fixed  or  approved  by  the  urban  sani- 
tary authority."  Rvdland  v.  Sunderland  Corpora^ 
tioH,  52  L.  T.  617 ;  33  W.  R.  164  ;  49  J.  P.  359. 

Plani — ^Power  to  Retain.] — It  is  reasonable 
for  an  urban  sanitary  authority  to  make  a  by- 
law and  regulations  enabling  it  to  retiiin  the 
plans  of  intended  buildings  deposited  under  the 
Public  Health  Act,  1875,  although  such  plans 
be  disapproved  of  and  rejected.  Gooding  v. 
Ealing  Local  Board,  1  Cab.  k  £.  359. 

— ^  Power  to  approve  or  diiapprove.] — ^A 

by-law  giving  power  to  a  corporation  to  approve 
or  disapprove  of  plans  of  proposed  new  buildings 
is  not  unreasonaole  where  by  the  special  legis- 
lation under  which  it  is  made  power  to  appeal 
to  quarter  sessions  from  the  decision  of  the 
cor^ration  is  given  to  the  building  owner.  Otwh 
V.  HainewoHh,  65  L.  J.,  M.  C.  190 ;  [1896]  2 
Q.  B.  85 ;  75  L.  T.  51 ;  44  W.  R.  541 ;  60  J.  P. 
439. 

Ko  Approval  of— dontibiving  Penalty  — 


Limitation  of  Time  for  Proeoedingi.] — On  the 
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11th  December,  1885,  an  information  was  pre- 
ferred against  the  appellant  for  that  he,  between 
the  6th  March,  1885,  and  October,  1885,  had 
commenced  the  execution  of  works,  the  plans 
of  which  were  not  in  conformity  with  the 
by-laws,  and  had  erected  such  works  notwith- 
standing the  disapproval  of  the  urban  sanitary 
authority,  and  permitted  the  same  to  continue, 
notwithstEmding  written  notice  of  such  contra- 
vention of  the  by-laws.  By  by-law  5,  s.  9,  '*  If 
the  person  intending  to  construct  new  houses 
shall  construct,  or  cause  to  be  constructed,  any 
worlcs,  or  do  any  act,  or  omit  to  do  any  act,  or 
comply  with  any  requirements  of  the  local  board, 
contrary  to  the  provisions  herein  contained,  he 
shall  be  liable  for  each  offence  to  a  penalty  not 
exceeding  5Z.,  and  he  shall  pay  a  hirther  sum 
not  exce^ing  40«.  for  each  and  every  day  during 
which  such  works  shall  continue  or  remain  con- 
trary to  the  said  provisions."  The  justices  con- 
yicted  the  appellant  of  the  offence,  and  ordered 
him  to  pay  the  penalty  of  5L  and  costs,  and  also 
to  pay  a  further  sum  of  6#.  per  day  from  the 
12tn  of  October,  1885,  being  the  day  on  which 
the  respondent  first  served  a  notice  of  objection, 
to  the  11th  December,  1885,  being  the  day  on 
which  the  said  information  was  laid  :  —  Held, 
that  the  conviction  could  not  be  sustained,  and 
that  the  9th  paragraph  of  the  5th  by-law  was 
bad,  because  there  was  no  authority  to  inflict,  by 
a  by-law,  a  continuing  penalty  for  merely  not 
pulling  down  a  building  actually  erected  and 
completed.  Held,  also,  that  the  said  by-law  was 
ultra  vires,  because,  under  s.  115  of  the  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  63),  a  con- 
tinning  penalty  is  to  run  only  for  each  day  after 
written  notice  of  the  offence  has  been  given  by 
the  local  board.  The  section  does  not  authorise 
the  infliction  of  a  continuing  penalty  **  for  each 
day  during  which  the  works  ehsll  continue  con- 
trary to  the  provisions  of  the  by-laws."  Held, 
also,  that  the  respondents  bad  not  taken  pro- 
ceedings in  time,  and  were  barred  by  s.  11  of 
Jcrvis*  Act  (11  &  12  Vict.  c.  43),  because  the 
original  offence  of  commencing  the  work  was 
not  shewn  to  have  been  committed  within  six 
months  of  the  date  of  the  information.  The 
period  of  limitation  mentioned  in  s.  158  of  the 
Public  Health  Act,  1875,  applies  only  to  the  case 
of  a  continued  offence.  Beay  v.  Oatp^shead 
Onytfratian,  55  L.  T.  92  ;  34  W.  R.  682  ;  50  J.  P. 
805.    See  also  Jamca  v.  WytUlj  supra,  col.  392. 

•uilLoieBey   of    Space   about    Building.] — ^A 

local  improvement  act  authorised  by-laws  to  be 
made  for  sufficiency  of  space  about  buildings. 
A  by-law  provided  that  every  new  building 
should  have  in  the  rear  or  side  an  open  space 
of  at  least  150  square  feet,  and  wherever  any 
open  space  had  been  left,  when  the  building 
was  approved,  such  space  should  not  afterwards 
be  built  upon  without  approval : — Held,  that 
the  by-law  was  bad  so  far  as  prohibiting  future 
buildings  on  the  spaces  left  open.  Quiiihy  v. 
Liverpool  CorponUian,  53  J.  P.  213. 

Prehibition  of  me  unless  fit  for  Human  Sabi- 
tatioiL] — ^An  urban  sanitaiy  authority  made  the 
following  by-law  under  the  Local  Government 
Act,  1858  (all  by-laws  made  under  which  are 
deemed  to  be  by-laws  under  the  Public  Health 
Act,  1875,  if  not  inconsistent  with  any  of  the 
provisions  of  that  act)  :  '*  No  new  house  shall  be 
occupied  until  the  house  drainage  has  been  made 
and  completed,  nor  until  such  house  has  been 


certified  by  the  local  board,  or  their  officer  autho- 
rised to  give  such  certificate,  after  examination, 
to  be  in  every  respect  fit  for  human  habitation, 
in  their  or  his  opinion  "  : — ^Held,  that  the  by-law 
was  reasonable  and  not  inconsistent  with  any 
of  the  provisions  of  the  Public  Health  Act,  1875,. 
and  therefore  valid.  Hortell  v.  Sioindon  LooaV 
Board,  68  L.  T.  732  ;  52  J.  P.  697. 

Dwellings  for  Servants  of  Bailway  Company 
— Kot  **  Buildings  used  for  purposes  of  sueht 
Bailway."] — The  appellants  erected  dwelling- 
houses  for  their  servants  whose  duties  requir^' 
them  to  live  upon  the  spot,  on  vacant  land, 
acquired  and  held  by  them  under  certain  acts- 
of  parliament,  near  to  but  not  forming  part  of 
one  of  their  stations,  nor  used  for  the  purposes- 
of  their  railway.  The  appellants  were  convictcdl 
and  filled  at  petty  sessions  for  not  having  given» 
the  respondents,  who  were  the  rural  sanitary 
authority,  notice  in  writing  of  their  intention  to* 
erect  the  buildings  as  reauired  by  one  of  the 
by-laws,  then  in  force,  made  by  the  respondents- 
for  the  regulation  of  new  streets  and  buildings 
under  ss.  157  and  276  of  the  Public  Health  Act,. 
1875,  and  allowed  by  the  Local  Government 
Board.  Sect.  157  contains  a  proviso  that  the* 
section  is  not  to  apply  to  **  buildings  belonging 
to  any  railway  company,  and  used  for  the  pur- 
poses of  such  railway  under  any  act  of  parlia- 
ment "  : — Held,  that  the  by-law  was  valid,  ancK 
that  the  buildings  in  question  were  not  within 
the  proviso.  Majickcfter^  Sfuffiield  aitd  Lincoln- 
shire Ry.  V.  Bamtley  Union,  67  L.  T.  119 ;  56- 
J.  P.  679. 

Power  of  Local  Anthority  to  set  aside  By-laws.  ] 
— Even  though  the  plans  of  new  buildings  have 
been  passed  by  the  local  authority,  the  building- 
owner  will  not  be  entitled  to  erect  buildings  iik 
contravention  of  any  of  their  by-laws.  Semble,. 
that  a  local  authority  empowered  to  make  by-laws 
has  no  power  to  sanction  plans  in  contravention, 
of  by-laws  properly  made.  Mcintosh  and  Ponty- 
pridd  Impritcementf  Co,,  In  re,  61  L.  J.,  Q.  B. 
161. 

Power  to  order  BemovaL] — A  local  board: 
made  by-laws  with  respect  to  new  streets,  by 
one  of  which  their  approval  was  required  for  the- 
erection  of  buildings  ;  and  it  was  provided  that 
if  any  works  were  constructed  "  contrary  to  the- 
provisions  herein  contained,"  the  board  might 
have  such  works  removed,  altered,  or  pulled 
down : — Held,  that  the  by-law  did  not  give  thc- 
board  a  general  power  of  veto  on  the  construc- 
tion of  buildings,  but  only  of  disapproving  and 
ordering  the  removal  of  buildings  which  con- 
travened specific  regulations  contained  in  the 
by-laws.  Robinson  v.  Barton  Local  Board,  53- 
L.  J.,  Ch.  226 ;  8  App.  Gas.  798 ;  50  L.  T.  57 ;. 
32  W.  E.  249  ;  48  J.  P.  276— -H.  L.  (E.) 


e«  Uaed  as  Watoh^Housee. 

The  provisions  of  the  Municipal  Corporations 
Act  (5  &  6  WiU.  4,  c.  76),  s.  84,  with  regard  to- 
buildings  used  as  watch>  houses,  apply  to  such 
buildings  in  those  places  only  that  were  under 
the  control  of  various  local  authorities  before  the 
passing  of  the  act.  Baldwin  v.  White,  L.  B.  lOi 
Q.  B.  279  ;  32  L.  T.  365  ;  23  W.  R.  826. 
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3.  RBOBEA.TION  GROUNDS  AND  PABKB. 

Power  to  Bognlata.]— 26  k  27  Vict.  c.  13,  only 
^ipplies  to  cases  where  land,  by  act  of  parliament 
or  otherwise,  has  been  vested  in  trustees,  or  irre- 
vocably set  apart  for  the  use  and  enjoyment  of 
the  inhabitants  of  a  square  or  a  street,  and  it 
gives  no  power  to  deprive  the  owner  of  his 
beneficial  interest  in  property  where  he  has  not 
given  it  up.  Tulk  v.  Metropolitan  Board  of 
Works,  37  L.  J.,  Q.  B.  272  ;  L.  R.  3  Q.  B.  682  ; 
19  L.  T.  18  ;  16  W.  R.  985— Ex.  Ch. 

Origin  of  Sight]-— The  law  of  Scotland  agrees 
with  the  law  of  England  in  holding  that  the 
right  to  village  greens  and  playgrounds  stands 
upon  a  principle  of  original  dedication  to  the 
use  of  the  public.  Dyee  v.  JSiayj  1  Macq.  H.  L. 
305. 

What  Building!  may  1)6  Brected  on.] — ^When 
premises  have  b^n  provided  for  the  purpose  of 
being  used  as  public  walks  or  pleasure  grounds, 
tmder  the  PubUc  Health  Act,  1848  (11  k.  12  Vict. 
c.  63),  s.  74,  it  is  allowable  to  erect  thereon  such 
buildings  as  may  be  conducive  to  the  purpose 
for  which  the  premises  have  been  acquired.  Of 
-such  a  nature  are  a  conservatory,  a  museum,  and 
a  public  library,  but  not  a  town  haU  or  a  school 
of  art.  Att.-Gen.  v.  Sunderland  Corporation^ 
45  L.  J.,  Ch.  839  ;  2  Ch.  D.  634 ;  34  L.  T.  921 ; 
^4  W.  R.  991— C.  A. 


Holding  of  Fain.]— Where,  by  an  act  of  par- 
liament, a  corporation  was  directed  to  cause  a 
piece  of  land  to  be  drained  and  levelled,  and 
kept  in  a  proper  condition  for  the  purpose  of 
public  recreation,  the  court  restrained  tlie  cor- 
poration by  injunction  from  permitting  a  cattle 
fair  to  be  held  on  such  piece  of  land.  Att^-Oen. 
V.  SoutJuimpton  Corporation,  2  Giff.  363 ;  29 
'L.  J.,  Ch.  282  ;  6  Jur.  (N..S.)  36  ;  1  L.  T.  155. 

Straying  of  Fowli— By-law.] — ^A  local  board 
made  by-laws  for  the  regulation  of  a  pleasure 
•ground  within  their  jurisdiction,  and  one  was, 
**  A  person  shall  not  suffer  any  fowl,  &c.  belonging 
to  him  to  enter  or  remain  in  the  pleasure  ground." 
And  the  fine  for  offending  was  51.  B.*s  six  fowls 
strayed  inside,  there  being  no  fence  between 
■sufficient  to  prevent  them ;  and  the  justices 
•declined  to  convict,  holding  the  by-law  to  be 
repugnant  to  the  law  of  England  and  not  war- 
ranted by  s.  164  of  the  Public  HealUi  Act. 
Torquay  Local  Board  v.  Bridle,  47  J.  P.  183. 

Boyal  Parks  —  Bnlei  —  Conyiction  for  In- 
:fringing.]— By  the  Parks  Regulation  Act,  1872 
(35  &  36  Vict.  c.  15),  s.  9,  any  rule  made  in 
pursuance  of  the  first  schedule  to  this  act  shall 
be  forthwith  laid  before  both  houses  of  parlia- 
ment, if  parliament  be  sitting,  or  if  not,  then 
within  three  weeks  after  the  beginning  of  the 
then  next  ensuing  session  of  parliament;  and 
if  any  such  rules  shall  be  disapproved  of  by 
either  house  of  parliament  within  one  month 
after  the  same  shall  have  been  so  laid  before 
parliament,  such  rules,  or  such  parts  thereof  as 
.shaU  be  disapproved  of,  shall  not  be  enforced : — 
Held,  that  rules  made  during  the  recess  came 
into  operation  and  remained  in  force  until  disap- 
proved of  by  parliament ;  and  a  conviction  for 
infringing  such  rules  was  valid.  Bailey  v. 
WilHamwn,  42  L.  J.,  M.  C.  49 ;  L.  R.  8  Q.  B. 
118  ;  28  L.  T.  28  ;  21  W.  R.  404. 


Held,  also,  that  there  was  no  right  in  the 
public  to  hold  meetings  in  the  royal  parks,  and 
therefore  there  was  no  right  interfered  with 
within  s.  11  ;  and  that  the  conviction  was 
therefore  right.    lb, 

4.  Sewebs. 
a.  What  are. 

Priyato  Brain  for  more  than  one  Home.]— The 
word  "sewer"  in  the  Public  Health  Ac^  187.'i, 
should  receive  the  largest  possible  interpretation, 
and  a  drain  is  a  "  sewer  "  within  the  meaning  of 
s.  13  when  more  than  one  house  has  been  con- 
nected with  it.  Acton  Local  Board  v.  Batten, 
54  L.  J.,  Ch.  251 ;  28  Ch.  D.  283 ;  52  L.  T.  17  ; 
49  J.  P.  357. 

A  drain  passing  through  private  ground,  but 
receiving  the  drainage  of  more  than  one  building, 
is  a  "  sewer "  within  the  meaning  of  the  Public 
Health  Act,  1875.  Travi*  v.  UUley,  63  L.  J., 
M.  C.  48  ;  [1894]  1  Q.  B.  233  ;  70  L.  T.  242  ;  42 
W.  R.  461  ;  68  J.  P.  85. 

A  single  private  drain  conveying  the  drainage 
of  two  or  more  houses  belonging  to  different 
owners  into  a  public  sewer  is  a  sewer  within  the 
meaning  of  the  Public  Health  Acts,  1875  and 
1890,  and  as  such  vests  in  and  is  repairable  by 
the  local  authority.  HUl  v.  Hair,  64  L.  J., 
M.  C.  164 ;  [1895]  1  Q.  B.  906  ;  15  R.  424  ;  72 
L.  T.  629  ;  43  W.  R.  651  ;  59  J.  P.  374. 

Where  part  III.  of  the  Public  Health  Act, 
1890,  has  been  adopted  by  a  sanitary  authority, 
a  drain  passing  through  private  ground,  but 
receiving  the  drainage  of  more  than  one  house, 
is  a  drain  within  the  meaning  of  s.  19  of  this  act, 
and  is  not  a  sewer  within  tiie  meaning  of  the 
Public  Health  Act,  1875.  Travit  v.  UttUy 
([18941  1  Q.  B.  233)  considered  and  distin- 
guished. Self  V.  Hove  Commieelonere,  64  L.  J., 
Q.  B.  217 ;  [1895]  1  Q.  B.  685 ;  15  R.  283 ;  72 
L.  T.  234  ;  43  W.  R.  300 ;  69  J.  P.  103. 

A  local  sanitary  authority  who  have  adopted 
part  III.  of  the  Public  Health  Acts  Amendment 
Act,  1890,  may  upon  the  true  construction  of 
s.  19,  treat  a  drain  which  connects  two  or  more 
houses,  the  property  of  different  owners,  with 
a  public  sewer,  as  a  single  private  drain,  and 
repairable  by  such  owners  individually.  Self  v. 
Hove  Cbnmimojwrs  (64  L.  J.,  Q.  B.  217 ;  [1896] 
1  Q.  B.  686)  approved  and  followed.  Hill  v. 
Hair  (64  L.  J.,  M.  0.  164  ;  [;i895]  1  Q.  B.  906) 
disapproved.  Dictum  of  Wills,  J.,  in  Travit  v. 
Uttley  (63  L.  J.,  M.  C.  48  ;  [1894]  1  Q.  B.  233) 
commented  on.  Bajftbourne  Corporation  v. 
Bradford,  65  L.  J.,  Q,  B.  571  ;  [1896]  2  Q.  B. 
205  ;  74  L.  T.  762  ;  45  W.  R.  31  ;  ©0  J.  P. 
501. 

Sect.  16  of  the  PubUc  Health  Act,  1876,  which 
imposes  upon  every  local  authority  the  duty  of 
keeping  in  repair  all  sewers  belonging  to  them, 
has  not  been  altered  by  s.  19  of  the  Public  Health 
Acts  Amendment  Act,  1890,  or  by  a  section  in 
a  local  act  which  confers  on  the  local  authority 
all  the  powers  given  by  s.  41  of  the  Public 
Health  Act,  1875.  Therefore  drains  draining 
two  or  more  houses  not  within  the  same  curtilage 
are  still  "sewers"  for  the  pui*poses  of  the  general 
obligation  of  s.  15  of  the  act  of  1875.  Where  it 
is  sought  to  compel  a  local  authority  to  perionn 
its  dutj'  in  this  respect  the  proper  procedure  is 
by  complaint  to  the  Local  Government  Boanl 
under  s.  299  of  the  Public  Health  Act,  1875,  and 
not,  as  a  general  rule,  by  prerogative  writ .  of 
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niandamiis.  Reg.  v.  Heutings  Corporatwn,  66 
L.  J.,  Q.  B.  80 ;  [1897]  1  Q.  B.  46 ;  75  L.  T.  377  ; 
45  W.  R.  109  ;  60  J.  P.  759. 

A  drain  constructed  upon  priyatc  ground  to 
which  the  public  haye  not  access  is  a  private 
drain  within  the  meaning  of  s.  19  of  the  Public 
Health  Acts  Amendment  Act,  1890.  ITUl  v. 
Hair  (64  L.  J.,  M.  C.  164  ;  ri895]  1  Q.  B.  906) 
discussed  and  doubted.  Sifal  y.  Merthyr  Tydfil 
Urban  Council,  67  L.  J.,  Q.  B.  37 ;  [1897]  2  Q.  B. 
543  ;  77  L.  T.  303  ;  61  J.  P.  651. 


After  Point  of  Junction.  1 — ^A  drain  used 

for  the  drainage  of  more  buildings  than  one 
becomes  a  "sewer"  within  the  meaning  of  s.  4 
of  the  Public  Health  Act,  1875,  from  aud  after 
the  point  where  it  receives  the  drainage  of  more 
than  one  of  such  buildings.  Such  a  drain  is  not 
a  "  sewer"  from  end  to  end.  Dicta  of  WiUs,  J., 
in  TravU  v.  UtUey  (63  L.  J.,  M.  C.  48 ;  [1894] 
1  Q.  B.  233)  explained.  JBeekenham  urban 
DiHrict  CkmrtcU  v.  Wood,  60  J.  P.  490. 

Watar-oonne.] — The  sewage  of  certain  houses 
drained  into  a  sewer,  and,  after  passing  through 
the  sewer,  was  for  a  period  of  some  years  allowed 
to  fall  into  an  open  water-conrsci  which,  in  its 
turn,  flowed  into  a  brook : — Held,  that,  under 
the  circumstances  of  the  case,  the  open  water- 
course was  a  sewer  within  the  meaning  of  s.  4  of 
the  Public  Health  Act,  1875.  Wheatoroft  y. 
Matloek  Local  Board,  52  L.  T.  356. 

Cesspit.] — ^A  cesspit  into  which  ten  houses  are 
drained  by  their  owner  is  not  a  sewer  or  a  work 
belonging  thereto,  so  as  to  vest  in  the  local 
board  under  s.  13  of  the  Public  Health  Act, 
1875.  Meader  v.  Wett  Clowes  Local  Board,  61 
L.  J.,  Ch.  561  ;  [1892]  3  Ch.  18  ;  67  L.  T.  454  ; 
40  W.  R.  676.— C.  A. 

Sesenroir  or  Cesspool.]— The  word  "drain" 
in  the  above  act  means  a  passage  for  sewage 
from  a  single  house ;  the  word  "sewer"  extends 
to  any  system  of  drainage  ;  but  neither  word 
includes  reservoirs  or  cesspools.  Sutton  v.  Nor- 
wich Corporation,  6  W.  R.  432. 

Sewer  **  to  Satisfaotion  of  Urban  Authority."] 
— In  1885  plans  relating  to  the  proposed  erection 
of  seven  houses  along  part  of  a  private  street 
were  submitted  to  a  local  board  and  approved  of 
by  them.  Upon  one  of  the  plans  certain  surface 
and  slop- water  drains  were  marked,  leading  into  a 
nine-inch  stoneware  pipe.  The  houses  were  built, 
and  the  drains  made,  the  nine-inch  pipe  being  con- 
nected with  a  sewer  in  an  adjoining  street.  There 
was  no  express  approval  or  disapproval  of  the 
drain  by  the  local  board,  and  it  became  vested  in 
them  on  completion.  Other  houses  were  subse- 
•quently  'built  along  the  private  street,  and  in 
1890  the  local  board  required  the  frontagers  to 
sewer  the  street  pursuant  to  s.  150  of  the  Public 
Health  Act,  1875,  On  their  default,  the  local 
board  executed  the  works,  and  claimed  a  propor- 
tionate part  of  the  expenses  from  the  defendants, 
who  ha<l  become  the  owners  of  the  houses  in 
question.  In  an  action  by  the  local  board  to 
■enforce  payment : — ^Held,  that  the  sanction  given 
to  the  plans  by  the  local  board  did  not  amount 
to  an  approval  of  the  drain  in  question  as  a  sewer 
for  part  of  the  street  to  their  satisfaction  within 
the  meaning  of  s.  150  of  the  Public  Health 
Act ;   and  that  the  defendants  were  liable  for 


the  payment  demanded.      Handtworth   Local 
Board  v.  Taylor,  69  L.  T.  798. 

The  existence  of  sewers  under  a  street  for  the 
independent  drainage  of  particular  houses,  and 
the  fact  that  the  street  has  become  vested  in  the 
urban  authority,  are  not  sufficient  to  shew  that 
the  street  has  been  sewered  as  a  whole.  Still 
less  can  the  legal  assumption  be  made  that  such 
a  street  has  b^n  sewered  "  to  the  satisfaction 
of  the  urban  authority"  within  s.  150  of  the 
Public  Health  Act,  1875,  when  notices  to  sewer 
have  been  given  by  them,  and  proceedings  taken 
under  that  section.  Handsworth  Urban  Council 
V.  DcrHnffton,  66  L.  J.,  Ch.  691 ;  [1897]  2  Ch. 
438  ;  77  L.  T.  73  ;  61  J.  P.  518. 

'*]rew  Sewer" — ^Enlarging  old  Sewer.] — The 
commissioners,  under  an  improvement  act,  were 
empowered  to  make  new  sewers,  but  prohibited 
from  making  any  new  sewer  to  drain  into  a 
public  river  above  a  certain  point : — Held,  that 
they  ought  to  be  restrained,  at  the  suit  of  the 
private  owners  of  a  weir  in  and  part  of  the  soil 
of  the  river  below  that  point,  from  enlarging 
and  deepening  an  old  sewer  running  into 
the  river  above  that  point,  so  as  to  make  it 
virtually  a  new  sewer.  TloU  v.  Boc?ulale  Cor- 
poration,  39  L.  J.,  Ch.  761 ;  L.  R.  10  Eq.  354 ; 
23  L.  T.  43 ;  18  W.  R.  885. 

Held,  also,  that  the  plaintiffs  suit,  being  based 
upon  their  statutory  rights,  was  maintainable 
without  making  the  attorney-general  a  party 
thereto,  or  proving  special  injury.    lb. 

''Works  for  Sewage  purposes.'*] — The  cleaning, 
levelling  and  cementing  the  bottom  of  a  pool, 
into  which  the  effluent  from  sewage  works  flows, 
is  a  work  for  sewage  purposes  within  the  meaning 
of  8.  32  of  the  PubUc  Health  Act,  1875.  Wln^ 
bledon  Local  Board  v.  Croydon  Sanitary 
AutJufrUy,  56  L.  J.,  Ch.  159 ;  32  Ch.  D.  421  ; 
55  L.  T.  106— C.  A. 

b.  Duty  of  Board. 

To  Eepabr.]— By  18  &  19  Vict,  c  121,  s.  22, 
the  local  authority  of  a  district  is  required  to  lay 
down  a  sewer  in  such  district  when  necessary, 
and  keep  the  same  in  good  and  serviceable 
repair : — Held,  that  the  expression  repair  does 
not  mean  the  reconstruction  of  a  sewer  which 
has  been  originally  defectively  made ;  but  the 
keeping  the  original  sewer  in  proper  repair. 
Reff.  V.  Bpsom  Unitrn,  8  L.  T.  383  ;  11  W.  R.  593. 

By  s.  148  of  the  Hastings  Improvement  Act, 
1885,  "in  cases  where  two  or  more  houses  are 
connected  with  a  single  private  drain  which 
conveys  their  drainage  into  a  public  sewer,  the 
corporation  shall  have  all  the  powers  conferred 
by  s.  41  of  the  Public  Health  Act,  1875."  The 
owner  of  a  number  of  houses,  which  were  drained 
into  a  drain  running  into  a  common  sewer,  called 
upon  the  local  authority  to  execute  certain  neces- 
sary repairs  to  the  drain : — Held,  that  the  general 
obligation  to  repair  imposed  upon  the  local 
authority  by  s.  15  of  the  Public  Health  Act, 
1875,  was  not  taken  away  by  s.  148  of  the 
Hastings  Improvement  Act,  1885,  and  that  the 
local  authority,  and  not  the  owner,  were  liable 
to  repair  the  drain.  Beg.  v.  Hatiiftgs  Corpora- 
tion, 66  L.  J.,  Q.  B.  80  ;  [1897]  1  Q.  B.  46;  75 
L.  T.  377  ;  45  W.  R.  109  ;  60  J.  P.  759. 

To  Cleanse — ^Agreement  with  Sewage  Com- 
pany.]— ^A  sewage  company  was  under  covenant 
witii'a:  local  board  to  keep  their  own  works  iu 
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order,  so  as  to  admit  the  fiee  flow  of  sewage  from 
sewers  of  the  board.  A  demurrer  to  a  bill  seek- 
ing to  restrain  the  company  from  causing  or 
permitting  sewage  to  remain  in  the  sewers  of  the 
board  was  overruled.  Nuneaton  Local  Board  y. 
General  Sewage  Co.,  44  L.  J.,  Ch.  561 ;  L.  R.  20 
Eq.  127. 

Omitting  to  Proyide.] — An  order  under  the 
Sanitary  Act,  1866  (29  &  30  Vict.  c.  90),  s.  49, 
reciting  that  a  sewer  authority  "  bad  made 
default  in  providing  a  proper  system  of  main 
drainage,"  and  ordering  the  authority  to  "  do  its 
duty,  and  begin  to  set  about  the  works  for  the 
purpose,  within  one  month  from  the  date  of  the 
order,  and  proceed  therewith  until  completion," 
is  good,  and  a  second  order  made  after  defaiUt 
in  complying  with  the  first,  appointing  a  person 
to  "  perform  the  duty  of  the  sewer  authority  in 
respect  to  sewerage,  as  he  should  be  directed  by 
the  secretary  of  state,"  is  also  good.  Reg,  y. 
Coclierell  40  L.  J.,  M.  C.  163  ;  L.  E.6  Q.  B.252  ; 
19  W.  R.  1133. 

Vew  Bewer  —  Old  Water-eoune.] — ^A  local 
authority,  under  18  &  19  Vict.  c.  121,  s.  22,  in 
laying  down  a  new  sewer  is  not  bound  to  follow 
the  course  of  an  old  water-course,  but  may  carry 
the  new  sewer  across  inclosed  land  adjoining 
the  old  water-course.  Derby  (^EarV)  v.  Bury 
Improvement  CommUnoners^  38  L.  J.,  Ex.  100 ; 
L.  R.  4  Ex.  222  ;  20  L.  T.  927  ;  17  W.  R.  772— 
Ex.  Ch. 

Bight  of  Honseholdor  to  Drain  into  Bewor.] — 
The  owner  and  occupier  of  a  house  within  a 
sanitary  district  was  summoned  at  petty  sessions 
by  the  sanitary  authority  for  causing  the  water- 
closet  attached  to  the  house  to  discharge  night- 
soil  into  the  water-channel  under  the  main 
street  of  N.,  a  town  within  the  district,  causing 
a  dangerous  nuisance.  It  was  proved  that  the 
channel  or  drain  in  question  was,  from  its  size 
and  form,  haying  a  gravel  bottom,  unsuited  to 
receive  and  carry  off  fsecal  matter,  and  was  only 
intended  to  carry  o£P  surface  water.  There  was 
no  other  sewer  in  N.  into  which  the  sewage  from 
the  houses  could  be  dischai*ged,  but  the  sanitary 
authority  had  made  arrangements  for  the  carting 
away  of  sewage  weekly.  There  was  no  evidence 
of  any  nuisance  on  the  defendant's  premises ; 
but  it  appeared  that  the  drain  or  channel  was  in 
a  most  offensive  state,  and  the  justices  being 
satisfied  that  a  nuisance  existed,  ordered  the 
defendant  to  disconnect  the  soil-pipe  of  the 
water-closet  with  the  drain  in  the  main  street, 
so  as  to  prevent  any  deposit  or  accumulation 
from  the  water-closet  being  discharged  into  the 
drain.  On  a  case  stated : — ^Held,  that  the  jus- 
tices' order  was  wrong,  and  should  be  quashed. 
Molloy  V.  Gray,  24  L.  R.,  Ir.  268. 


Drainage  flowing  through  Sewer  into 


Stream — Goigoint  Defi^alt  of  Owner  and  Looal 
Authority— Discretion.]— Sect.  17  of  the  Public 
Health  Act,  1876,  does  not  affect  the  right  con- 
ferred by  6.  21  upon  the  owner  or  occupier  of 
premises  within  the  district  of  a  local  board,  to 
drain  into  the  existing  sewers  of  the  board,  and 
•it  is  for  the  board  to  see  that  their  sewers  are 
so  an*anged  that  they  do  not  contravene  s.  17. 
Kirkheaton  Looal  Board  v.  Ainley,  60  L.  J., 
Oh.  734  ;  66  J.  P.  230. 

The  plaintiffs,  who  were  owners  of  premises 
within  the  district  of  the  defendant  local  board, 


had,  eight  years  before  action,  connected  a  drain 
with  the  defendants'  sewer,  which  was  formerly 
an  open  watercourse,  and  still  emptied  into  a 
natural  stream.  Proceedings  having  been  taken 
against  the  board  to  restrain  the  fouling  of  the 
stream,  the  board  gave  notice  to  the  plaintifEs 
under  s.  21  of  the  Public  Health  Act,  1876,  of 
their  intention  to  cut  off  their  drain  : — Held, 
that  the  plaintiffs'  right  to  drain  into  the  sewer 
was  absolute,  that  the  board  was  bound  to  see 
that  sewage  was  not  conveyed  into  the  stream 
without  first  being  freed  from  noxious  matter, 
and  tliat  the  board  must  be  restrained  by 
injunction  from  cutting  off  the  plaintiffs*  drain. 
lb. 

The  defendants  erected  water-closets  on  their 
premises,  the  drains  from  which  they  connected 
with  two  small  natural  water-courses,  which 
had  become  sewers  and  were,  therefore,  vested 
in  the  plaintiffs,  a  local  board.  Through  these 
sewers  the  sewage  from  the  water-closets  flowed 
by  natural  gravitation  into  a  larger  stream. 
The  defendants  were  entitled  as  against  the 
plaintifb  to  connect  the  drains  ^m  their 
water-closets  with  these  sewers  under  s.  21  of 
the  Public  Health  Act,  1876 ;  but  the  pUiintiffs- 
had  not  sanctioned  their  so  doing.  The  plaintiffs, 
under  s.  10  of  the  Rivers  Pollution  Prevention 
Act,  1876,  applied  to  a  county  court  for  and 
obtained  an  order  to  restrain  the  defendants 
from  causing  the  sewage  to  flow  into  the  stream* 
On  appeal  against  this  order,  it  appeared  to  the 
court  that,  upon  the  facts  of  the  case,  the  plain- 
tiffs were  themselves  in  default  in  not  having^ 
made  any  provision  for  dealing  with  the  sewage 
in  these  sewers,  as  required  by  the  Public  Health 
Act,  1875  : — Held,  that  the  making  of  the  order 
was  discretionary,  and  although  the  defendants 
had  offended  against  the  Rivers  Pollution  Pre- 
vention Act,  1876,  as  a  matter  of  discretion, 
under  the  circumstances  of  the  case,  an  order 
ought  not  to  be  made  against  them  at  the 
instance  of  the  plaintiffs,  who  were  themselves 
offenders  against  that  act,  and  were  seeking  to 
avoid  performance  of  their  duty  under  the  Public 
Health  Act,  1875.  S.  C,  61  L.  J.,  Q.  B.  812  ; 
[1892]  2  Q.  B.  274  ;  67  L.  T.  209  ;  41  W.  B.  99  ^ 
57  J.  P.  36— C.  A. 


County  Court  Appeal— Mode  of  Bringing. } 


— ^An  appeal  on  the  above-mentioned  ground  is 
correctly  brought  by  way  of  motion.  An  appeal 
from  a  county  court  on  the  merits  under  s.  11  of 
the  Rivers  Pollution  Prevention  Act,  is  by  s.  124 
of  the  County  Courts  Act,  1888,  brought  within 
the  operation  of  s.  120  of  the  latter  act.    lb. 

Duty  to  Preyent  Nuiaanoe.] — It  is  no  answer 
to  an  information  at  the  relation  of  a  local  board 
of  health  to  abate  a  nuisance  arising  from  sewage, 
that  the  board  has  power  itself  to  remedy  the 
evil  by  making  sewers,  because  it  is  the  duty  of 
the  board  to  prevent  a  nuisance  arising  in  its 
district,  instead  of  putting  the  ratepayers  to  the 
expense  of  additional  works.  AtL-Chn,  v.  Colney 
Hatoh  Lunatic  Asylum,  38  L.  J.,  Ch.  265  ;  L.  R* 
4  Ch.  146. 


o.  Power  to  Create  a  VmiMuioe. 

General  Bule.]— The  Public  Health  Act,  1875,. 
does  not  authorise  a  sewer  which  would  cause  a 
nuisance,  and  an  injunction  was  granted  accord* 
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ingly  when  a  jury  found  that  a  nuisance  would 
be  created.  Lamaeraft  v.  St,  Thomas  Sanitary 
Authority,  42  L.  T.  365 ;  44  J.  P.  441. 

Diaeharge  of  Sewage— Into  a  Biyer.]— The 
Local  Goyemment  Act,  1858,  and  Amendment 
Act,  1861  (24  &  25  Vict.  c.  61),  8.  4,  enable  local 
boards  to  execute  works  without  their  districts 
for  the  pnrpose  of  the  outfall  or  distribution  of 
sewage,  subject  to  the  following  proviso :  "  That 
nothing  herein  contained  shall  giye  or  be  con- 
strued to  give  power  to  any  local  board  to 
construct  or  use  any  outfall,  drain,  or  sewer  for 
the  purpose  of  conyeying  sewage  or  filthy  water 
into  any  natural  watercourse  or  stream  until 
such  sewage  or  filthy  or  refuse  water  be  freed 
from  all  excrement  itious  or  other  foul  or  noxious 
matter,  such  as  would  afFect  or  deteriorate  the 
purity  and  quality  of  the  water  in  such  stream 
or  watercourse "  : — Held,  that  a  local  board  is 
not  entitled  to  discharge  sewage  by  an  outfall 
out  of  their  district  into  a  riyer  eo  as  to  affect  or 
deteriorate  the  water  at  the  point  of  discharge. 
Att,'OetL  Y.  Ooekemumth  Loeal  Board,  44  L.  J., 
Ch.  118  ;  L.  B.  18  £q.  172  ;  SO  L.  T.  590;  22 
W.  R,  619. 

A  local  board  discharged  sewage  into  a  river 
by  an  outfall  out  of  their  district  so  as  to  pollute 
the  water  at  the  point  of  discharge ;  but  such 
pollution  was  imperceptible  at  a  town  situated 
eight  miles  farther  down,  and  supplied  with 
water  for  domestic  purposes  from  the  river. 
Upon  an  information  and  bill  filed  by  the  local 
board  (in  whom  the  waterworks  were  vested),  as 
relators  and  plaintiffs,  seeking  to  restrain  the 
local  board  from  so  discharging  the  sewage,  on 
the  ground  that  their  acts  were,  first,  an  in- 
fringement of  the  above-mentioned  provisions  of 
the  Local  Government  Act,  1861,  and,  secondly, 
a  nuisance  to  the  inhabitants  : — Held,  that  upon 
the  information  an  injunction  to  restiain  the 
local  board  from  infringing  the  act  of  parliament 
must  be  granted  with  costs ;  but  that  the  bill 
which  sought  to  make  out  a  case  of  nuisance 
must  be  dismissed  with  costs.    Ih. 

Into  the   8ea.]^The  right  of  drainage 

into  the  sea  and  public  rivers  conferred  by  s.  24, 
is  subject  to  the  condition  that  no  nuisance  is 
created.  Att.-Oen,  v.  Kingston'On-ThameSy  34 
L.  J.,  Ch.  481 ;  11  Jur.  (N.8.)  596 ;  12  L.  T.  665 ; 
13  W.  R.  888. 

Into  Wateroounei.] — ^The  fact  that  a 

watercourse  is  a  natural  drain  of  a  district,  and 
is  polluted  to  some  extent,  but  not  so  as  to  be  a 
nuisance  or  to  prevent  a  qualified  enjoyment  of 
it,  by  the  sewage  of  some  of  the  houses  on  its 
banks  flowing  or  draining  into  it,  does  not  entitle 
a  local  board  of  health  to  treat  it  as  a  common 
sewer,  and  to  connect  other  sewers  with  it  so 
that  it  becomes  a  public  nuisance.  Att,'Oen. 
y.  Hackney  Local  JSoard,  44  L.  J.,  Ch.  545  ; 
L.  R.  20  £q.  626  ;  33  L.  T.  244. 


Seitraining  Board  firom  Interference.]— 


When  a  local  board  of  health  is  interfering  with 
a  watercourse  in  a  manner  not  authorised  by  the 
Local  Government  Act  (21  &  22  Vict.  c.  98), 
s.  68,  art.  3,  it  will  be  restrained  from  so  doing, 
and  the  pmon  injured  will  not  be  left  to  his 
remedy  under  the  compensation  clause  of  the 
11  k,  12  Vict.  c.  63,  s.  144.  Grand  Junction 
Canal  Co,  v.  Shngar,  L.  R.  6  Ch.  488 ;  24  L.  T. 
402 ;  19  W.  R.  569. 

VOL.  IX. 


Where  a  man  has  the  right  to  the  use  of  an 
ancient  stream  of  water  flowing  through  his  land 
and  sewage  matter  is  precipitated  into  it  so  as  to 
pollute  it  and  prevent  his  using  it,  he  may  obtain 
an  injunction  to  prevent  its  becoming  an  un- 
doubted nuisance  ;  and  it  is  not  competent  to 
claim  as  against  him  a  prescriptive  right  to  dis- 
charge the  sewage  into  the  stream.  Goldimid 
V.  Tunhridge  Wells  Improvement  Commistionere^ 
35  L.  J.,  Ch.  88  ;  L,  R.  1  Eq.  161 ;  13  L,  T.  332; 
14  W.  R.  92.  Affirmed,  35  L.  J.,  Ch.  382 ;  L.  R. 
1  Ch.  349 ;  12  Jur.  (N.8.)  308 ;  14  L.  T.  154 ; 
14  W.  R.  562, 


Into  an  Open  Gutter.]— A  local  board  of 


health  is  not  justified  in  polluting  the  surface 
water,  which  flows  by  an  open  gutter  into  a 
canal,  by  diverting  it  into  a  sewer  and  passing 
the  sewage  into  it.  Manchester,  Sheffield  and 
Lincolnshire  By,  v.  Worksop  Local  Board, 
23  Beav.  198  ;  26  L.  J.,  Ch.  345 ;  3  Jur.  (N.s.) 
304 ;  5  W.  R.  279. 

Burlkoe  Water.]— Where  a  canal  com- 
pany had  a  statutory  power  to  supply  the  canal 
with  water  out  of  such  *^  brooks,  streams,  and 
watercourses  as  should  be  found  within  a  certain 
distance  "  :— Held,  that  it  would  be  difficult  to 
hold  that  the  mere  surface  water  of  a  road,  not 
arising  from  any  spring  or  natural  certain  supply, 
could  fall  within  the  act,  so  far  and  to  such  an 
extent  as  to  exclude  a  local  board  of  health  from 
making  a  system  of  drainage  essential  to  the 
district  which,  offending  against  the  rights  of  no 
one  in  any  other  particular,  merely  allowed  to 
flow  through  gratings  into  the  sewer  the  water 
collected  on  a  public  road  from  rain  and  from 
the  overflowing  of  the  surplus  of  the  neighbour- 
ing houses,  which  water  had  theretofore  flowed 
down  an  open  gutter  into  a  canal.    lb. 

A  local  authority,  when  draining  their  district 
under  the  powers  of  the  Public  H^th  Act,  1875, 
and  the  Private  Street  Works  Act,  1892,  have, 
under  ss.  15,  16,  and  17  of  the  act  of  1875,  a 
right  to  discharge  surface  water  into  a  natural 
stream  or  watercourse  or  canal  on  land  belonging 
to  another  person  within  their  district,  so  long 
as  such  suitace  water  is,  as  required  by  s.  17, 
free  from  all  excrementitious  or  other  foul  or 
noxious  matter  such  as  would  affect  or  deteriorate 
the  purity  and  quality  of  the  water  in  such 
stream  or  watercourse.  Durrant  v.  Branksome 
Urban  Ctmncil,  66  L.  J.,  Ch,  663;  [1897]  2  Ch. 
291 ;  76  L.  T.  739 ;  46  W.  R.  134— C.  A.  Affirm- 
ing 61  J.  P.  472. 

Deleterious  Matter.] — Sand  and  silt  are  not 
"deleterious  matter"  within  tho  meaning  of 
s.  17  if  the  stream  is  already  naturally  charged 
therewith.    IK 

Damage— Compensation.  ] — ^Any  damage  caused 
by  the  proper  exercise  by  the  local  authority  of 
the  right  in  question  is  a  matter  for  compensa- 
tion under  s.  308  of  the  act  of  1875,  and  forms 
no  ground  for  an  injunction  against  the  local 
authority  or  for  an  action  for  damages  by  the 
owner  of  the  land  on  which  is  the  bed  of  the 
stream.    lb, 

Iijariei — ^Priyate  Streami.] — By  direction  of 
a  locsl  board  of  health  the  sewage  of  a  town  had 
been  by  means  of  drainage  conveyed  to  a  river, 
which  sewage,  not  having  been  completely  deo* 
dorised  before  coming  in  contact  with  the  river, 
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had  80  polluted  the  stream  passing  B.'s  property 
as  to  kill  the  fish  therein,  and  otherwise  caase 
a  nuisance : — Held,  that  B.  was  entitled  to  an 
injunction  to  restrain  the  further  pollution  of 
the  water  passing  by  his  property.  Bidder  v. 
Croydon  Local  Board,  6  L.  T.  778. 

The  council  of  a  borough  was  bound  by  a 
local  act  incorporating  the  Towns  Improvement 
Clauses  Act  (10  &  11  Vict.  c.  34),  eflEectually  to 
drain  the  town : — Held,  that  they  were  not 
justified  in  so  carrying  on  their  operations  for 
this  purpose  as  to  drive  away  fish,  and  prevent 
cattle  from  drinking  of  the  water  of  a  river  at 
a  part  seven  miles  below  the  town,  and  where 
it  belonged  to  the  plaintiff.  Att.-Gen.  v,  Bir- 
mingham Borough  Courteilj  4  Kay  &  J.  528 ;  6 
W.  k  811. 

Held,  also,  that,  assuming  the  inhabitants  of 
the  borough  to  have  had  before  their  act  a 
right  to  drain  their  houses  into  a  river,  that 
circumstance  would  not  authorise  the  council 
discharging  the  sewage  in  such  manner  as  to 
subject  the  plaintiff  to  the  inconvenience  of 
which  he  now  complained.     lb. 


PreieriptlYe  Rights  of  a  few  InhaUtantt.  ] 


— A  local  board  carried  the  whole  drainage  of  the 
town  into  an  adjacent  river,  a  small  stream  which, 
immediately  below  the  town,  flowed  for  three 
miles  through  the  plaintiffs  lands  on  both  sides. 
The  plaintiff  was  also  seised  of  a  mill  upon  the 
stream.  The  quantity  of  sewage  matter  thrown 
into  the  stream  was  greatly  increased,  the  popu- 
lation of  the  town  having  increased  nearly  one- 
half,  and  the  extent  of  sewers  from  250  yarSa  in 
1848,  to  10,500  yards  in  1855  ;  and  besides  other 
evidence  of  that,  it  appeared  that  sheep  could  no 
longer  be  washed  there,  that  the  fish  were  all  dead, 
and  that  the  exhalations  were  noisome : — Held, 
first,  that  the  practice,  long  previously  and  up 
to  1848,  of  a  few  houses  in  the  town  to  drain 
into  the  river,  afforded  no  ground  for  the  local 
board  setting  np  a  prescriptive  right,  and  that 
the  local  board,  as  a  modem  corpoi-ation,  could 
claim  no  prescriptive  rights.  Att.-6en,  v.  LtUon 
Local  Board,  2  Jur.  (N.S.)  180. 

Consent  of  Owner.] — Held,  secondly,  that 

the  stream  was  a  private  stream,  the  property  of 
the  plaintiff,  and,  therefore,  that  the  board  had 
no  rights,  except  with  his  consent,    lb. 


Watering-plaoei  in  a  Biyer.] — ^Under 


11  &  12  Vict.  c.  58,  ss.  45,  46  and  145,  providing 
that  the  local  boards  may  make  necessary  sewers 
through  or  under  any  lands  whatever,  and  cause 
them  to  be  emptied  into  such  places  as  may  be 
fit  and  necessary,  provided  that  nothing  in  the 
act  should  authorise  the  boards  to  use,  injure,  or 
interfere  with  any  watercourse,  stream,  river,  &c., 
in  which  the  owner  of  any  lands  may  be  interested, 
without  the  consent  of  such  owner : — Held,  first, 
that  persons  having  a  right  to  watering-places 
in  a  river  adjoining  lanc^,  for  the  use  of  their 
cattle,  are  interested  in  the  river  within  the 
meaning  of  the  proviso,  but  would  not  be  able 
to  maintain  an  action  for  an  inteif erence  with 
their  rights,  unless  they  were  injured  by  such 
interference.  Olddker  v.  Hunt,  6  De  G.  M.  &  G. 
376 ;  8  £q.  B.  671 ;  19  Beav.  485 ;  1  Jur.  (N.8.) 
785  ;  3  W.  B.  297. 

Held,  secondly,  that  works  of  a  local  board  of 
health,  producing  an  outfall  of  the  sewage  of  a 
town  above  such  a  watering-place,  was  such  an 
interference  as  to   cause   injury  to  the  land- 


owners ;  but  that  whether  this  was  established 
or  not,  it  ought  (if  not  consented  to  by  them)  to 
be  restrained  by  injunction,  being  the  act  of  a 
public  body  exceeding  its  powers.    lb, 

Bight  of  Fif  hing.]— A  right  of  fishing  is 

within  the  term  **  land,"  according  to  the  inter- 
pretation clause  of  the  11  &  12  Vict.  c.  63,  s.  2. 
lb. 


Mill  Stream.]— A  local  board  of  health 


made  sewers  in  execution  of  the  powers  of  1 1  &  12 
Vict.  c.  63,  and  21  &  22  Vict.  c.  98,  and  in  doing 
so  injuriously  altected  a  stream,  without  having 
obtained  the  consent  of  the  occupier  of  a  mill  on 
the  stream  and  entitled  to  the  flow  of  the  stream 
to  his  mill.  He  obtained  a  mandamus  to  the 
local  board  for  compensation,  and  made  a  claim, 
first,  for  damage  sustained  in  consequence  of  the 
board  opening  the  main  sewer  so  as  to  idlow  the 
water  of  the  stream  to  fiow  through  it  for  forty- 
six  horns ;  and  secondly,  for  a  drain  or  a  trap  door 
being  made  out  of  the  stream,  and  water  allowed 
to  flow  out  of  the  stream  into  the  trap  door : — 
Held,  first,  that  21  &  22  Vict.  c.  98,  s.  73,  was 
not  confined  to  cases  in  which  a  court  of  equity 
would  grant  an  injunction  against  the  local 
board,  and  that  the  occupier  of  a  mill  was  in  the 
position  of  a  person  who  would,  if  the  act  had 
not  passed,  have  been  entitled  by  law  to  prevent 
the  injuriously  affecting  the  stream.  Reg.  v. 
Darlington  Local  Board,  6  B.  &  S.  562  ;  35 
L.  J.,  Q.  B.  46  ;  13  W.  B.  789— Ex.  Ch. 

H^d,  secondly,  that  the  works  of  the  local 
board  were  not  authorised  by  s.  73,  and  therefore 
the  claim  of  the  occupier  was  not  the  subject  of 
compensation,  but  a  ground  of  action.    lb. 

Vew  Board  —  Bxisting  Baiianoe.]  —  An 
annual  highway  board,  constitued  under  5  &  6 
WilL  4,  c.  50,  acting  as  a  local  authority,  under 
the  Nuisance  Bemoval  Act,  18  &  19  Vict.  c.  121, 
constructed  in  1859  a  system  of  sewers,  which 
conveyed  the  sewage  of  their  district  into  a 
stream,  and  thus  occasioned  a  nuisance  in  the 
adjoining  district : — Held,  that  the  highway 
boai-d  of  1865  could  not  be  compelled  to  take 
any  steps  to  remedy  the  existing  nuisance,  but 
that  they  could  be  restrained  from  exercising 
their  statutory  powers  so  as  to  increase  the 
nuisance.  AU.-Oen.  v.  Richmond,  35  L.  J.,  Ch. 
697 ;  L.  B.  2  Eq.  806  ;  12  Jur.  (N.8,)  564 ;  14 
L.  T.  898 ;  14  W.  B.  686. 

Power   to   Carry  Above   Oronnd.l — ^By  the 

Public  Health  Act,  1875,  s.  16,  a  local  authority 
is  empowered  to  carry  any  sewer,  **  into,  through 
or  under ''  any  lands  within  its  district,  and  the 
act  provides  for  compensation  to  all  persons 
sustaining  damage  by  reason  of  the  exercise  of 
the  powers  of  the  act  in  relation  to  any  matters 
as  to  which  they  are  not  themselves  in  default. 
A  local  board- under  this  act  proceeded  to  carry 
a  sewer  across  private  pleasure  grounds  on  such 
a  levd  that  the  bottom  of  the  sewer  would  be 
only  slightly  below  the  surface,  and  a  permanent 
embankment  about  six  feet  high  would  be  made  : 
— Held,  that  the  local  board  was  authorised  so  to 
do,  for  that  the  act  did  not  confine  them  to 
carrying  a  sewer  nnderground.  Roderick  v. 
Alton  Local  Board,  46  L.  J.,  Ch.  802  ;  6  Ch.  D. 
328  ;  36  L.  T.  328  ;  25  W.  B.  403— C.  A. 

Tenant  Obitmeting.] — ^A  landlord  made  a 
sewer  under  land  occupied  by  A.-  as-  his  tenant 
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"witboat  A.*s  consent  A.  afterwards  stopped  up 
the  sewer  and  caused  a  nuisancCf  but  not  on  the 
land  occupied  by  him  : — Held,  that  A.  was  liable 
to  conviction  under  the  Public  Health  Act,  as  a 
person  by  whose  act  a  nuisance  arose  or  con- 
tinued.   Middell  v.  Spear,  40  L.  T.  130. 

Vnisanco  from  Sewage  Works  — Order  of 
Justicei.]— The  provisions  of  38  k.  39  Vict.  c.  55 
(the  Public  Health  Act,  1875),  ss.  91  to  96,  for 
the  abatement  of  certain  nuisances  do  not  apply 
to  a  nuisance  arising  from  sewage  tanks  and 
works  constructed  under  s.  27  by  a  local  board  of 
health,  and  a  court  of  summary  jurisdiction  has, 
therefore,  no  power,  on  proof  of  a  nuisance  so 
<Sinsed,  to  make  an  order  for  the  abatement  of 
such  nuisance  under  s.  96.  Reg,  y.  Parlby, 
68  L.  J.,  M.  C.  49 ;  22  Q.  B.  D.  250 ;  60  L.  T. 
422  ;  37  W.  R.  335  ;  53  J.  P.  327. 

d.  Oompnlsory  Bntry  on  t.^^^^^^ 

Por  makiiig  Batervoirs.]— A  local  board  of 
health  has  no  power  under  s.  46  of  11  &  12  Vict 
c  63,  to  enter  upon  land  without  the  consent  of 
the  owner  for  the  purpose  of  making  reservoirs 
and  deposit  beds  for  retaining  the  sewage.  Sutton 
V.  Norwich  Corporation,  27  L.  J.,  Ch.  739 ;  6 
W.  R.  432. 

Ont  of  Partlcnlar  Distriot.]— The  11  &  12  Vict 
c  63,  and  the  21  &  22  Vict.  c.  98,  do  not  give  to 
a  local  board  of  health  power  to  go  out  of  its 
district  to  make  sewers.  Haywood  v.  Lotondee, 
4  Drew.  454 ;  28  L.  J.,  Ch.  400  ;  5  Jur.  Cn.8.)  185 ; 
7  W.  R.  279. 

For  the  Purposes  of  OntfiaU.]— The  21  &  22 
Tict.  c.  98,  extends  the  exercise  of  those  powers 
"beyond  the  district  only  where  it  may  be  neces- 
sary for  the  purpose  of  outfall  or  distribution  of 
^sewage,  and  not  for  the  purpose  of  making  new 
•sewers.    lb. 

To  Sspair — Compensation.] — ^The  B.  improve- 
ment commissioners  in  1843  constructed  a  sewer 
through  certain  lands  belonging  to  a  railway 
•company,  and  through   other  lands,    not  the 
property  of  the  commissioners,  which  the  com- 
pany subsequently  acquired  for  the  purposes  of 
their  railway.    Nothing  was  ever  done  by  the 
.commissioners  or  their  successors  to  acquire  any 
rights  with  regard  to  the  sewer  beyond  its  con- 
struction.   Within  twenty  years  from  the  con- 
struction of  the  sewer  the  company  made  an 
embankment  for  their  railway  upon  the  lands 
and  over  the  sewer.    In  1879  it  became  necessary 
for  the  plaintifEs,  the  successors  of  the  commis- 
•sioners,  to  make  an  open  cutting  through  the 
•embankment  in  order  to  do  repairs  to  the  sewers, 
which  could  not  be  efEected  from  the  inside.    In 
an  action  upon  an  inquisition  under  the  Lands 
'Clauses  Consolidation  Act,  1845,  to  assess  com- 
pensation claimed  by  tiie  plaintiffs  from  the 
•defendants,  in  respect  of  the  injuriously  affecting 
of  the  sewer  by  the  embankment: — ^Held,  that 
the  plaintiffs  had  no  title  or  interest  at  law  in  the 
-sewer,  or  in  the  lands  in  which  it  was  situate, 
.  sufficient  to  support  the  claim : — Held,  on  appeid, 
that  as  a  right  of  access  to  the  sewer  had  not 
been  expressly  given  to  the  improvement  com- 
missioners, but  had  to  be  implied,  the  right  of 
.access  which  ought  to  be  implied  was  not  any 
particular  n&ode  of  access,  but  such  only  as  was 
reasonably  necessary  for  enabling  the  repair  of 
^e  sewer  to  be  done,  and  as  that  had  not  been 


prevented  by  the  defendant's  embankment,  but 
only  rendered  less  easy  and  convenient,  the  plain- 
tiffs had  no  right  to  compensation.  BlrkeiHiead 
Corporation  v.  Z.  <f*  N.  W.  Ry,,  65  L.  J.,  Q.  B. 
48  ;  15  Q.  B.  D.  572  ;  50  J.  P.  84— C.  A. 

Order  of  Jostioei.] — ^L.,  the  owner  of  a  meadow, 
received  notice  from  the  rural  sanitary  authority 
that  they  intended  to  enter  and  make  a  sewer 
under  the  meadow,  and  this  being  objected  to, 
they  entered  forcibly.  An  action  of  trespass  and 
injunction  being  brought  by  L.,  on  the  ground 
that  the  sewer  would  create  a  nuisance : — Held, 
that  the  order  of  justices  mentioned  in  s.  305  of 
Public  Health  Act  does  not  appW*  when  proceed- 
ings are  taken  under  s.  16.  Lanmcraft  v.  St. 
Thomas  SanUary  Authority,  42  L.  T.  365  ;  44 
J.  P.  441. 

To  Bzaouta  Works  on  Land  of  Stranger.] 

— ^An  order  was  made  by  justices,  under  the 
112th  section  of  the  Public  Health  (Irehmd)  Act, 
1878,  that  M.,  on  whose  premises  a  nuisance 
existed,  should  abate  the  same  by  continuing  a 
sewer,  which  already  ran  through  his  own  land 
to  the  boundaiy  between  his  land  and  that  of  C, 
across  C.'s  lands  to  a  public  road.  C.  refused  to 
allow  M.  to  enter  on  his  lands  for  the  purpose  of 
executing  this  work,  which,  therefore,  was  not 
done ;  whereupon  the  complainants,  as  the  urban 
sanitary  authority,  obtained  an  order  from 
justices,  authorising  their  officer  to  enter  on  C.'s 
lands  to  do  the  work,  and  C.  having  refused  to 
allow  him  to  enter,  C.  was  convicted  and  fined, 
under  s.  119  : — ^Held,  that  the  original  order, 
directing  the  work  by  M.  on  premises  in  the 
occupation  of  C,  was  ultra  vires  and  illegal,  and 
that  the  conviction  for  refusal  to  allow  the  com- 
plainant's officer  to  enter  on  C.'s  itemises,  based 
on  it,  was  illegal.  Scarborough,  v.  Scarborough^ 
Sanitary  Authority  (1  Ex.  D.  344),  followed. 
Letterkcnny  OommiaHoncn  v.  Collins,  28  L.  R., 
Ir.  235, 

ITotioe  of  Entry.] — A  notice  is  reasonable, 
within  the  meaning  of  11  &  12  Vict.  c.  63,  s. 
45,  when  it  specifies  the  objeot  of  an  entry  on 
private  premises  to  be  the  construction  of  a  sewer 
of  certain  dimensions,  and  shews  that  the  entry 
will  be  made  at  a  particular  point,  and  that  the 
sewer  will  go  from  that  point  in  an  oblique 
direction.  It  is  not  necessary  that  this  notice 
should  be  accompanied  by  a  map.  Clecklieaton 
Industrial  Self-Kelp  Society  v.  Jackson,  14  W.  R. 
950. 

Breaking  np  Private  Boads.] — A  corporation, 
affecting  to  act  under  the  provisions  of  their 
local  act,  commenced  to  break  up  and  excavate 
a  private  road  belonging  to  the  plaintiff,  and 
situate  within  the  borough,  for  the  purpose  of 
laying  down  a  sewer :— Held,  that  on  the  con- 
struction of  tiie  local  act,  taken  with  the  pro- 
visions contained  in  the  Public  Health  Act,  1848, 
the  Sewage  Utilisation  Act,  1865  (28  &  29  Vict. 
c.  75),  and  the  Public  Health  Act,  1875,  the  road 
was  a  street  within  those  acts,  and  that  the 
corporation  had  power  to  lay  down  the  sewer 
thereunder,  and  for  that  purpose  to  break  up  the 
soQ  thereof.  Taylor  v.  Oldham  Corporation,  46 
L.  a.,  Ch;  106  ;  4  Ch.  D.  395  ;  35  L.  T.  696  ;  25 
W.  B.  178. 

For  making  a  Man-hole.] — ^The  defen- 
dants, a  local  boc^  of  health,  prior  to  1875, 
constructed  a  sewer  under  a  public  footpath,  t)ie 
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soil  of  which  belonged  to  the  plaintiff,  and  they 
made  a  shaft  thirty  feet  deep  into  the  sewer,  with 
an  entrance  or  man-hole  upon  the  footpath,  at  a 

?3int  where  there  was  a  junction  of  two  sewers, 
he  defendants  also  gave  the  plaintiff  notice  after 
1875  of  their  intention  to  make  similar  man- 
holes into  their  sewers  upon  other  parts  of  the 
plaintiff^s  property  : — ^Held,  that  they  were  parts 
of  the  sewer  within  the  meaning  of  11  &  12  Vict, 
c.  63,  s.  46,  and  could  be  made  without  purchas- 
ing land  for  the  purpose ;  and  that  the  plaintiff 
was  only  entitled  to  compensation  for  the  damage 
arising  from  making  them.  Suxmtton  y .  Ikaiekan- 
ham  local  Board,  48  L.  J.,  Ch.  623  ;  11  Ch.  D. 
838  ;  40  L.  T.  734 ;  27  W.  R.  924—0.  A. 

Applieatlon  of  Lands  Clansei  Act,  1846.] — A 

provisional  order  of  a  secretary  of  state  empower- 
ing a  local  board  of  health  to  put  in  force  the 
powers  of  the  Lands  Clauses  Act  of  1845,  with 
respect  to  the  purchase  of  lands  otherwise  than 
by  agreement,  is  nothing  more  than  a  substitu- 
tion for  proceedings  before  a  standing  orders 
committee,  and  has  no  force  or  validity  until 
confirmed  by  act  of  parliament ;  and  cannot  be 
brought  up  by  certiorari  for  the  purpose  of  being 
quashed.  Frewen  y.  Hastings  Local  Board,  6 
B.  ^  S.  401  ;  34  L.  J.,  Q.  B.  169  ;  11  Jur.  (N.S.) 
670  ;  12  L.  T.  346  ;  13  W.  R.  678. 

Taking  more  Lands  than  reqnizod.]— A  cor- 
poration being,  as  the  sanitary  authority  for  a 
city,  duly  empowered  to  take  lands  specified  in 
the  schedule  to  its  provisional  order  for  the  pur- 
pose of  public  improvements,  served  notice  to 
treat  upon  the  trustees  of  a  charity,  who  were  the 
owners  of  the  lands.  The  lands  comprised  in  the 
notice  were  more  than  were  actually  required  for 
the  purpose  of  the  works : — ^Held,  that  the  cases 
deciding  that  a  railway  company  cannot  take 
compulsorily  more  land  than  is  actually  required 
for  its  works  did  not  apply  to  a  corporation 
taking  lands  for  public  improvements,  and  that 
the  corporation  was  entitled  to  take  compulsorily 
the  whole  of  the  lands  comprised  in  the  notice. 
Quivton  V.  Bristol  Chrporaiion,  43  L.  J.,  Ch.  783 ; 
L.  R.  17  Eq.  623  ;  30  L.  T.  112  ;  22  W.  R.  434. 

See  alio  LAims  Clauses  Act. 

Jnriidiotlon  of  Jnsticei.] — ^The  power  of  jus- 
tices to  grant  or  refuse  an  order  enabling  a  local 
authority  to  enter  lands  under  s.  305  of  the  Public 
Health  Act  of  1876  is  wholly  discretionary,  their 
decision  being,  therefore,  finaL  Diss  Urban 
Sanitary  Authority  v.  Aldrich,  46  L.  J.,  M.  C. 
183  ;  2  Q,  B.  D.  179  ;  36  L.  T.  663. 

Power  to  State  a  Case.] — A.  applied  to 

the  justices  under  s.  305  of  the  Public  Health  Act, 
1875,  for  an  order  authorising  them,  as  the  local 
authority,  to  enter  upon  certain  lands  of  the 
defendant  for  the  purposes  of  the  act.  The 
application  was  dismissed,  but  the  justices  stated 
a  case  under  20  &  21  Vict.  c.  43,  s.  2,  for  the 
opinion  of  the  court : — Held,  that  the  justices 
had  no  power  to  state  a  case,  as  this  was  not  the 
determination  of  a  complaint  within  20  &  21 
Vict,  c.  43,  8.  2.    Ih, 

6.  Property  in  Sewers. 

Katnral  Btream— Exception  in  i.  48  of  the 
Public  Health  Aot,  1875. J — ^A  natural  stream, 
flowing  through  and  drainmg  agricultural  land, 
was  widened,  deepened,  and  otherwise  improved, 
by  inclosure  commissioners  under  a  private  act, 


at  the  expense  of  the  landowners.  In  its  course 
it  passed  through  a  town,  receiving  the  drainage 
of  two  or  three  houses : — Held,  that  it  was  not 
thereby  converted  into  a  sewer,  within  11  &  12 
Vict.  c.  63 ;  but  even  if  so,  it  came  within  the 
second  exception  in  s.  43,  and  therefore  did  not 
vest  in  the  local  board  so  as  to  cast  upon  the 
board  the  duty  of  cleansing  and  repairing  it. 
Reg,  V.  Oodmaneh&fter  Local  Board,  5  B.  &  S. 
886;  34  L.  J.,  Q.  B.  13;  11  Jur.  (K.8.)  63;  13 
W.  B.  166.  Affirmed,  5  B.  &;  B.  936  ;  35  L.  J.. 
Q.  B.  126  ;  L.  R.  1  Q.  B.  328  ;  14  L.  T.  104 ;  14 
W.  R.  375— Ex.  Ch. 

flower  made  by  Owner — Kade  «fbr  Us  own 
Profit."] — ^A  sewer  made  by  the  owner  of  some 
only  of  the  houses  in  a  street  not  yet  a  highway, 
though  made  for  the  purpose  of  draining  his  own 
amongst  other  houses,  is  not  a  sewer  made  by  a 
person  "  for  his  own  profit "  within  the  meaning 
of  the  exception  in  s.  13  of  the  Public  Health 
Act,  1875.  Acton  Local  Board  v.  Batten^  54 
L.  J.,  Ch.  251  ;  28  Ch.  D.  283  ;  52  L.  T.  17  ;  49 
J.  P.  357. 

A  street  having  been  laid  out  by  the  owners  of 
a  building  estate,  a  sewer  was  made  by  them  for 
the  drainage  of  the  houses  in  the  street.  Subse- 
quently, in  the  year  1868,  a  local  board  was 
formed  whose  district  included  such  street.  The 
sewer,  which  discharged  into  the  Thames,  was 
sufficient  for  the  purpose  of  the  drainage  of  the 
street,  assuming  that  drainage  into  the  Thames 
could  be  continued.  In  1884  the  local  board, 
having  received  notice  from  the  Thames  conser- 
vators to  discontinue  the  discharge  of  sewage 
into  the  Thames,  gave  notice  under  s.  150  of  the 
Public  Health  Act,  1875,  to  the  frontagers  in  the 
street  to  make  a  new  sewer,  and  on  their  default 
themselves  constructed  such  sewer  and  sought  to 
charge  the  expenses  upon  the  frontagers  : — Held, 
that  the  original  sewer  was  not  a  sewer  made  by 
the  owners  for  their  own  profit,  and  therefore  had 
vested  in  the  board  under  the  Public  Health  Act, 
1875  ;  that  the  board  not  having  taken  any  steps 
to  compel  the  frontagers  to  sewer  the  street  within 
a  reasonable  time  after  the  sewer  became  vested 
in  them,  must  be  taken  to  have  been  satisfied 
with  the  sewer,  and  could  not  afterwards  proceed 
against  the  frontagers  under  s.  150,  but  were 
bound  themselves  to  keep  the  sewer  in  repair 
under  s.  16  of  the  Public  Health  Act,  1876,  and, 
if  it  became  necessary,  to  enlarge  or  alter  it  under 
s.  18  ;  and  that  consequently  the  expenses  of  con- 
structing the  new  sewer  were  chargeable  not  on 
the  frontagers  but  on  the  general  district  rate. 
Bonella  v.  Twickenham  Local  Board,  57  L.  J., 
M.  C.  1  ;  20  Q.  B.  D.  63  ;  68  L.T.299  ;  36  W.B. 
50  ;  52  J.  P.  356— C.  A. 

A  sewer  that  is  made  by  a  company  solely  for 
the  purpose  of  draining  the  cottages  upon  their 
estate  is  not  a  sewer  "  made  by  any  company  for 
the  profit  of  the  shareholders,  within  the  excep- 
tion contained  in  s.  13  of  the  Public  Health  Act, 
1876.  Such  a  sewer,  therefore,  vests  in  and  is 
under  the  control  of  the  local  authority.  Assum- 
ing that  the  value  of  the  premises  was  enhanced 
to  the  owners  by  the  construction  by  them  of  the 
sewer,  that  was  not  the  kind  of  **  profit "  contem- 
plated by  the  exception  in  s.  13.  Ferrand  v. 
llallas  Land  and  Building  Co,^  62  L.  J.,  Q.  B. 
479  ;  [1893]  2  Q.  B.  135  ;  4  R.  430;  69  L.  T.  8  ; 
41  W.  R.  580  ;  57  J.  P.  692— C.  A. 

A  landowner  who  has  constructed  a  sewage 
system  on  his  own  property,  intending  to  receive 
a  sewer-rate  from  those  using  his  sewers,  and 
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who  has  received  such  a  rate,  is  a  person  mak- 
ing sewers  ''for  his  own  profit"  within  the 
exception  in  s.  13,  sub-s.  1  of  the  Public  Health 
Act,  1875.  Acton  Local  Board  y.  Batten  (28 
Ch.  D.  283),  Bonella  y.  TwiclieiUiam  Local  Board 
(18  Q.  B.  D.  577),  and  Ferratid  y.  Hallns  Land 
and  Buildina  Co.  (4  B. 430)  distinguished,  ^ftne- 
head  Local  Board  y.  Luttrell,  63  L.  J.,  Ch.  497  ; 
[1894]  2  Ch.  178  ;  8  B.  379  ;  70  L.  T.  446  ;  42 
W.  B.  667. 

A  landowner,  who  has  constructed  a  sewer  on 
his  own  property  for  the  improyement  of  his 
estate,  but  which  was  not  intended  for  the  use  of 
owners  of  property  and  houses  not  on  the  estate, 
and  who  has  made  purchasers  of  plots  of  his  land 
pay  him  a  specific  sum  for  the  use  of  the  sewer  on 
making  a  connection  with  it,  is  not  a  person 
making  a  sewer  "  for  his  own  profit "  within  the 
exception  in  s.  13,  sub-s.  1  of  the  Public  Health 
Act,  1875.  Mlnehead  Local  Board  y.  LuUrell 
([1894]  2  Ch.  178)  distinguished;  Ferrand  y. 
MaUasLand  and  BuUding  Co.  ([1893]  2  Q.  B. 
135)  applied.  Vowles  v.  Chlmer,  64  L.  J.,  Ch. 
414  ;  13  R.  583  ;  72  L.  T.  389. 

Bewago  '*eaiued"  or  ''luifered"  to  flow 
into  Biyer— Votice  to  discontinue — Change  of 
Parties.] — Two  local  sanitary  authonties  ap- 
pointed a  joint  drainage  committee  consisting  of 
members  from  each  board,  and  gaye  to  such  joint 
oonmiittee  the  exdusiye  control  and  management 
of  the  sewage  and  sewage  works,  and  hencefor- 
ward the  disposal  and  treatment  of  the  sewage  of 
both  districts  were  carried  out  under  the  conti'ol 
of  the  said  committee.  The  sewerage  works-con- 
tinued to  remain  the  property  of  the  local  board 
to  which  the  said  works  belonged  prior  to  the 
appointment  of  the  said  joint  committee.  Sewage 
or  other  offensiye  or  injurious  matter  was  allowed 
to  flow  from  the  said  sewerage  works  into  an 
adjoining  river,  thereby  polluting  it.  The  con- 
servancy board  thereupon  served  a  notice  in 
writing  upon  the  local  boiuxi  to  which  the 
sewerage  works  belonged  to  discontinue  the  flow 
of  sewage  into  the  riyer.  The  local  board,  having 
failed  to  comply  with  the  terms  of  the  notice, 
were  sunmioned  before  the  magistrates  to  compel 
them  to  discontinue  the  nuisance,  or  to  render 
them  liable  to  the  penalty  for  not  doingso : — Held, 
that  the  local  board  were  not  liable,  as  they  had 
ceased  to  have  the  control  over  the  sewers,  and 
so  could  not  have  **  caused  "  or  "  suffered  "  the 
outflow  into  the  river.  Lea  CoMervatioy  Board 
▼.  Tottenham  Local  Boards  64  L.  T.  198  ;  55  J.  P. 
343. 

Bailway  Aooouunodation  Works — ^Pipes  laid 
iior  Draining  Land.] — Drains  and  pipes  laid  by 
a  railway  company,  in  whose  special  act  is  an 
express  incorporation  of  the  Bailways  Clauses 
Consolidation  Act,  1845,  for  the  purpose  of  con- 
yeying  away  the  water  from  the  lands  lying  near 
to  or  affected  by  the  railway  as  clearly  as  before 
the  making  of  the  railway,  as  required  by  s.  68  of 
that  act,  and  so  used — if,  being  also  used  de  facto 
for  carrying  away  the  sewage  of  more  than  one 
building,  they  constitute  a  "sewer"  within  the 
meaning  of  s.  4  of  the  Public  Health  Act,  1875, 
as  to  which  quaere — are  within  the  exception  in 
subHB.  2  of  s.  13  of  the  act  of  1875,  of  "sewers 
made  and  used  for  the  purpose  of  draining,  pre- 
serving, or  improying  land  under  any  private  or 
local  act  of  parliament,"  and  accordingly  do  not 
yest  in  the  local  authority  under  the  act.  L.  Sf 
N.  W,  By.  y.  Buncorn  Rural  Council,  67  L.  J., 


Ch.  23  ;  [1898]  1  Ch.  34  ;  77  L.  T.  485  ;  46  W.  B. 
121  ;  62  J.  P.  9.    Affirmed,  67  L.  J.,  Ch.  324. 

Pollution  of  Stream — Presoriptiye  Bight  te  use 
Sewera — Neglect  of  Duty — '*  Cause  or  Suifer."] 
— A  local  board  under  the  Public  Health  Act, 
1875,  have  only  a  qualified  property  in  the 
sewers  within  their  district,  ana  cannot  prevent 
persons  who  have  acquired  a  prescriptive  right  to 
use  them  from  so  doing  unless  they  provide  other 
sewers  equally  effectual.  Where  a  local  board 
have  not  themselves  constructed  sewers  which 
are  a  nuisance,  but  only  permitted  them  to  be 
used  by  inhabitants  who  have  acquired  a  pre- 
scriptive right  to  use  them,  the  local  board  do 
not  ** cause  or  suffer"  sewage  to  flow  into  the 
Thames  within  the  meaning  of  s.  64  of  the 
Thames  Navigation  Act,  1866,  and  cannot  be 
convicted  of  a  misdemeanour  under  that  act. 
Reg.  y.  Staines  Local  Board,  60  L.  T.  261 ;  53 
J.  P.  358. 

f.  Obligations  of  I«andownera. 

Subjacent  Support]— The  Public  Health  Act, 
1875,  im^xMes  on  landowners,  through  whose  land 
a  sewer  is  run  under  that  act,  an  obligation  to 
preserve  to  such  sewer  subjacent  support,  and 
gives  them  a  right  to  immediate  compensation  for 
being  deprived  of  free  power  to  work  subjacent 
mines,  but  not  for  the  risk  of  percolation  of 
sewage  into  the  subjacent  mines.  Dudley  Cor- 
poration, In  re,  51  L.  J.,  Q.  B.  121 ;  8  Q.  B.  D.  86  ; 
45  L.  T.  733 ;  46  J.  P.  340— C.  A, 

5.  DfiAISS. 

When  a  Sewer.] — See  next  case  and  ante,  4,  a 
(cols.  412—414). 

Liability  to  Bepair.] — ^A  drain  constructed 
upon  private  ground  to  which  the  public  have 
not  access  is  a  private  drain  within  the  meaning 
of  s.  19  of  the  Public  Health  Acts  Amendment 
Act,  1890.  Therefore,  if  such  drain  becomes 
a  nuisance,  a  local  authority  who  have  adopted 
the  act  of  1890,  may  take  proceedings  under 
s.  41  of  the  Public  He&lth  Act,  1875,  against  any 
owner  of  premises  connected  with  the  drain 
by  a  branch  drain.  Hill  y.  Hair  (64  L.  J., 
M.  C.  164 ;  [1895]  1  Q.  B.  906)  discussed  and 
doubted.  Seal  v.  Merthyr  TydJU  Urban  Council, 
67  L.  J.,  Q.  B.  37  ;  [1897]  2  Q.  B.  548 ;  77  L.  T. 
303  ;  61  J.  P.  561. 

Cleansing  of.] — A  mandamus  to  a  local 
board  of  health  alleged  that  a  drain  or  a  water- 
course was  in  such  a  state  as  to  be  a  nuisance 
injurious  to  health,  and  commanded  the  board  to 
cleanse  it.  On  a  return  and  plea,  the  stream 
was  found  to  be  in  the  state  alleged  : — ^Held, 
that  the  prosecution  was  not  entitled  to  judg- 
ment, for  that  the  duty  of  the  local  board  under 
11  &  12  Vict.  c.  63,  s.  58,  to  cleanse  ditches,  &c. 
is  only  conditional  on  the  neglect  of  the  owner  or 
occupier  of  the  land  on  which  the  nuisance  exists 
to  remove  it  after  notice,  and  no  such  notice  or 
neglect  was  alleged  in  the  mandamus.  Reg.  y. 
OodmancheHer  Local  Board,  5  B.  &  S.  936  ;  35 
L.  J.,  Q.  B.  125 ;  L.  B.  1  Q.  B.  328  ;  14  L.  T.  104 ; 
14  W.  B.  875— Ex.  Ch. 

Vuisanoe— Abatement— Defiftult  of  Sanitary 
Authority.] — ^A  sanitary  authority  which  has 
not  complied  with  the  requirements  of  s.  15 
of  the  Public  Health  Act,  1875,  in  providing 
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sewers  for  effectually  draining  their  district 
cannot  obtain  an  order  to  compel  a  person  dis- 
charging sewage  matter  into  a  sewer  which  has 
no  proper  outlet  to  discontinue  such  discharge 
on  the  ground  that  it  contributes  to  a  nuisance. 
Wycombe  Rural  Sanitary  Authority  t.  Partoiu, 
64  L.  J.,  M.  C.  22  ;  [1894]  2  Q.  B.  780 ;  10  R. 
426  ;  71  L.  T.  428 ;  68  J.  P.  765. 

6.  DiTOHBS,  Cesspools  Ain>  Deposits. 

Biglit  to  Till  up.] — By  a  section  of  a  local 
act,  a  local  board  when  they  think  fit  may  cause 
the  ditches  at  the  sides  of,  or  across  public 
roads  and  public  footpaths  to  be  filled  up,  and 
may  substitute  pipe  or  other  drains  alongside  or 
across  such  roads.  A.  was  possessed  of  a  freehold 
close  adjoming  a  public  highway.  By  the  side 
of  the  highway  was  a  low  fence  about  two  feet 
high,  then  a  strip  of  greensward  averaging  ten 
feet  in  width,  with  a  broad  ditch  running 
parallel  to  the  highway.  The  close  was  separated 
from  the  strip  of  greensward  by  a  paling  eight 
feet  high.  The  local  board,  under  the  authority 
of  the  act  of  parliament,  filled  up  the  ditch  and 
substituted  drain  pipes : — Held,  that  the  ditch 
being  fenced  from  the  highway,  th^  presumption 
was  that  it  belonged  to  A.,  and  also,  that,  as  the 
section  referred  only  to  ditches  by  the  side  of 
the  highway,  the  act  was  not  applicable.  Tutil 
V.  Wegt  Ham  Local  Board,  L.  R.  8  C.  P.  477 ; 
28  L.  T.  597. 

Fencing  of.]— An  ancient  open  watercoiirBe 
alongside  a  public  footpath  which  hss  been  from 
time  immemorial  unfenced  is  not  a  *'hole  or  other 

?lace  near  a  street "  within  s.  83  of  the  Towns 
mprovement  Clauses  Act,  1847,  so  as  to  impose 
on  the  local  board  of  health  for  the  district  the 
duty  of  protecting  or  inclosing  the  same.  Wilson 
Y.  Malijaw  Corporation^  37  L.  J.,  Ex.  44  ;  3 
L.  R.,  Ex.  114  ;  17  L.  T.  666  ;  16  W.  R.  707. 

Abatement  of  VniBance  from.] — By  an  order 
of  justices  under  the  Public  Health  Act,  1875, 
88.  94, 96,  it  was  found  that  on  land,  the  property 
of  a  certain  person  named,  a  nuisance  existed, 
Tiz.  a  foul  ditch,  caused  by  refuse  water  and 
offensive  liquid  from  an  adjoining  brewery,  and 
that  this  nuisance  was  caused  by  the  act  or 
default  of  the  defendant  as  owner  and  occupier 
of  the  brewery,  and  it  was  ordered  that  the 
defendant,  within  three  months,  should  abate 
the  nuisance,  and  for  that  purpose  should  execute 
such  works  and  do  all  such  things  as  might  be 
necessary  so  that  the  same  should  no  longer  be  a 
nuisance  or  injurious  to  health.  Upon  a  rule 
for  certiorari,  on  the  ground  that  the  defendant 
was  not  the  occupier  of  the  premises  on  which 
the  nuisance  was  proved  to  exist,  and  that  he 
had  no  power  or  authority  from  the  owner  to 
enter  on  the  premises  for  any  purpose  whatever  : 
— ^Held,  that  the  order  must  be  quashed.  Beg. 
V.  Trimble,  36  L.  T.  608. 

On    Boundary   of    two   Diitriots.] — A 

ditch  ran  along  a  highway  which  divided  two 
rurnl  sanitary  districts.  The  ditch  was  situated 
in  N.,  but  a  nuisance  was  caused  in  greater  part 
by  sew  ige  from  premises  in  W.  The  W.  sanitary 
authority  applied  to  justices  for  an  order  on  the 
N.  authority  to  cleanse  the  ditch  as  being  in 
their  area : — Held,  that  the  justices  were  right  in 
ordering  W.  to  cleanse  the  ditch.  Wobum 
Union  v.  Newport  Pagnell  Union,  51  J.  P.  694. 


Aotionforl^JiuictloiLbyLoealAnthoiitj 

— Sanction  of  Attomey-OenermlJ— The  Public 
Health  Act,  1875,  enacts  in  s.  107  that  any  local 
authority  may,  if  in  their  opinion  summary  pro- 
ceedings would  afford  an  inadequate  remedy, 
** cause  any  proceedings  to  be  taken"  against 
any  person  in  any  superior  court  of  law  or  equity 
to  enforce  the  abatement  or  prohibition  of  any 
nuisance  under  the  act: — ^Held,  that  such  pro- 
ceedings must  be  oi-dinary  proceedings  known  to 
the  law,  and  that  in  the  absence  of  special 
damage  a  local  authority  cannot  sue  in  respect 
of  a  public  nuisance  except  with  the  sanction  of 
the  attorney-general  by  action  in  the  nature  of 
an  information.  WalUuey  Local  Board  v. 
Oraeey,  56  L.  J.,  Ch.  739 ;  36  Ch.  D.  693 ;  57 
L.  T.  51  ;  35  W.  R.  694s  51  J.  P.  740. 

A  local  authority  is  not  empowered  by  a.  107  of 
the  Public  Health  Act,  1875,  to  bring  an  action 
in  their  own  name  for  an  injunction  to  restrain 
a  public  nuisance  by  which  they  have  not 
suffered  any  special  damage.  Wallasey  Local 
Board  v.  Oracey  (66  L.  J.,  Ch.  739;  36 
Ch.  D.  593)  approved.  Tottenham  Urban  District 
Council  V.  Williamson,  65  L.  J.,  Q.  B.  591  ; 
[1896]  2  Q.  B.  353;  75  L.  T.  238;  44  W.  R. 
676  ;  60  J.  P.  725— C.  A. 

Semble,  if  the  sanction  of  the  attorney-general 
be  obtained,  such  an  action  may  be  brought 
in  the  name  of  the  attorney  -  general  at  the 
instance  of  the  local  authority  as  relators,    lb. 

Filling  up— Ii^nry  to  PubUo.]— The  local 
board  of  S.  filed  a  bill  for  an  injunction - 
against  the  defendant  as  Secretary  for  War  to 
restrain  him  from  stopping  up  a  ditch  in  S.,  the 
War  Oflace  having  nearly  filled  the  ditch  with 
soil,  and  made  only  a  small  grip  or  cutting  in 
the  place  of  the  old  passage.  The  plaintiffs  * 
alleged  injuiy  to  certain  sanitary  measures  of 
their  own,  as  representing  the  S.  public,  who  are 
entitled  to  the  free  use  of  the  ditch.  No  one 
appearing  for  the  defendant: — Held,  that  as 
the  real  objects  of  all  parties  must  in  this  case 
be  in  common,  and  no  danger  was  threatened  to 
the  people  of  S.,  the  injunction  must  be  refused. 
Felkin  v.  Herbert  (Lord),  4  L.  T.  433  ;  9  W.  R. 
496. 

Remedy  of  Board.]— A  local  board  of 

health  instituted  a  suit  against  an  owner  of  a " 
ditch  for  filling  it  up,  thereby  obstructing  an 
ancient  easement  which  the  plaintiffs  possessed 
in  a  flow  of  water  through  the  ditch,  and  inter- 
fering with  their  right  to  its  free  use  for  sanitary 
purposes.  The  plaintiffs  claimed  the  casement 
with  regard  to  the  drainage  of  the  whole  district, 
whereas  it  appeared  that,  from  the  nature  of  the 
locality,  the  ditch  could  carry  off  only  the  surface 
water,  which  collected  on  an  undulating  space  of 
ground  114  yards  in  length.  The  suit  was  dis- 
missed with  costs,  principally  on  the  ground  that 
the  proper  remedy  for  a  board  of  health  to  resort 
to  in  such  a  case  was  under  the  11  &  12  Vict, 
c.  63.     S.  6%  UL.  T.  173. 

Ceiipool — ^Bnral  Diatrict  Council — Powerc  of 
Urban  Sanitary  Authority— By-lawt.]— A  by- 
law, issued  by  a  rural  district  council  having 
the  powers  of  an  urban  sanitary  authority  duly 
extended  to  them  by  an  order  of  the  local 
government  board  and  approved  by  the  local 
government  board,  requiring  "  every  person  con- 
structing a  cesspool  in  connection  with  a  build- 
ing to  construct  the  same  at  a  distance  of  fifty 
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feet  at  least  from  a  dwelling  honse,"  is  properly 
applicable  to  cesspools  in  connection  with  old  as 
well  as  with  new  baildings,  and  is  not  nnreason- 
able  meielj  from  the  fact  that  it  may  be  impos- 
sible in  a  particular  instance  to  construct  a 
cesspool  at  that  distance.  Simrnofit  t.  Mailing 
Rural  Qfwteil,  66  L.  J.,  Q.  B.  685  ;  [18971 2  Q.  B. 
433 ;  77  L.  T.  341 ;  46  W.  B.  603  ;  61  J.  F.  602. 

Aeeiimiilatloii  or  Deposit — Vaiiaaoe  or  la- 
Jnrious  to  Health.]— In  s.  107,  sub-s.  4,  of  the 
Pablic  Health  (Ireland)  Act,  1878,  corresponding 
to  8.  91,  sub-s.  4,  of  the  Public  Health  Act,  1875, 
which  proYides  that  **  any  accumulation  or  de- 
posit which  is  a  nuisance  or  injurious  to  health  " 
shall  be  deemed  to  be  a  nuisance  within  the  act, 
the  word  **  accumulation  "  implies  some  gradual 
accretion,  a  heaping  up  of  matter  from  day  to 
day  ;  and  *'  deposit  *'  means  something  put  down 
in  some  place  and  left  there.  Both  words  inyolve 
the  idea  of  a  certain  degree  of  permanency,  and 
do  not  extend  to  the  case  of  loading  and  un- 
loading manure  in  the  ordinary  course  from  a 
railway  company's  waggons  for  the  purpose  of 
delivery  to  customers.  O.  N.  Ry.  v.  Lurgan 
Cbmmiuionen,  [1897]  3  Ir.  B.  340. 

Ahsoaeo  of  Injury  to  Health.] — ^By  s.  91 


of  the  Public  Health  Act,  1875,  "  any  accumula- 
tion or  deposit  which  is  a  nuisance  or  injurious 
to  health'^  shall  be  deemed  to  be  a  nuisance 
liable  to  be  dealt  with  summarily  under  the  act : 
— ^Held,  that  an  offence  within  the  section  was 
committed  where  the  accumulation  emitted  offen- 
siye  smells  which  interfered  with  the  personal 
comfort  of  persons  living  in  the  neighbourhood, 
but  did  not  cause  injury  to  health.  O,  W.  Ry. 
▼.  BUkop  Oj.  B.  7  Q.  B.  650)  distinguished. 
JSUhep  Auckland  Local  Board  v.  Biahop  Auck- 
land Iron  Co,,  52  L.  J.,  M.  C.  38 ;  10  Q.  B.  D. 
138  ;  48  L.  T.  223  ;  31  W.  B.  288  ;  47  J.  P.  389. 

See  alio  NuiSAiroE. 

7.  Watss-closets,  Ash-pits,  &o. 

Ordon  fbr  noooMary  Work.]— Bv  11  &  12  Vict. 
c  63,  s.  54,  the  surveyor  of  the  local  board  of 
heiJih  may  examine  any  drain,  water-closet, 
privy,  cesspool,  or  ash-pit;  and  if  it  is  in  bad 
order  and  condition,  the  board  shall  cause  notice 
in  writing  to  be  given  to  the  owner  or  occupier 
of  the  premises,  requiring  him  to  do  the  necessary 
works ;  and  if  such  notice  be  not  complied  with, 
the  party  shall  be  liable  to  a  penalty  for  every 
day  during  which  he  makes  default : — Held,  that 
the  discretion  to  determine  what  works  are  neces- 
sary to  be  done  is  vested  in  the  board,  and  that, 
on  a  proceeding  before  justices  to  recover  the 
penal^  under  s.  129,  they  have  no  jurisdiction 
to  review  its  determination.  Hargrearee  v. 
Tayl&r,  3  B.  &  S.  613 ;  32  L.  J..  M.  0.  Ill ;  9 
Jur.  (N.8.)  1053  ;  8  L.  T.  149  ;  11  W.  B.  662. 

General  Order  to  Conitmot  partiovlar  Kind  of 
Water-elosot — Consideration  of  Bequirements  of 
eaeh  partieular  House.] — Under  s.  36  of  the 
Public  Health  Act,  1875,  a  local  authority  have 
no  power  to  pass  a  general  resolution  that  a 
particular  kind  of  water-closet  shall  be  furnished 
to  all  houses  within  the  district.  The  require- 
ments of  each  particular  house  must  be  con- 
sidered, and  the  only  power  the  local  authority 
have  is  to  require  a  sufficient  water-closet  to  be 
provided.  jAnJUer  v.  Wandsworth  Board  of 
Works  (2  De  O.  &  J.  261 ;  27  L.  J.,  Ch.  342) 
followed.    Wood  v.  Widnee  Qfrporaivm,  66  L.  J., 


Q.  B.  797  ;  [1897]  2  Q.  B.  367 ;  77  L.  T.  806  ;  46 
W.  B.  30 ;  61  J.  P.  646. 

One  Privy  for  Two  Cottages.]— The  respondent 
built  two  cottages  with  one  privy  sufficient 
for  the  use  of  the  occupiers  of  both  cottages : 
— Held,  that  he  had  complied  with  the  require- 
ments of  the  35th  section  of  the  Public  Health 
Act,  1876,  on  the  ground  that  the  section 
does  not  require  a  separate  water-closet,  earth- 
closet,  or  privy  for  every  house  built  or  rebuilt. 
CluUon  Union  v.  Pointing,  48  L.  J.,  M.  0. 136 ; 
4  Q.  B.  D.  340  ;  40  L.  T.  844  ;  27  W.  B.  658. 

By-law  requiring  Plans  —  Deviation  from 
Plans — ^Position  of  Privies.]- B.  was  charged 
with  erecting  new  buildings  not  in  accordance 
with  the  plans,  in  so  far  as  the  tub  closets  were 
not  in  the  positions  shewn  on  the  plans.  The 
closets  had  been  erected  from  16  to  27  feet 
distant  from  main  buildings  instead  of  2}  feet 
as  shewn  on  the  plans : — Held,  that  the  justices 
were  right  in  holding  that  tub-closets  came 
within  the  meaning  of  '*  privies"  in  21  k,  22  Vict, 
c.  98,  s.  34,  and  that  it  was  an  ofience  against 
by-laws  to  deviate  from  the  plans.  Burton  v. 
Aeton,  61  J.  P.  666. 

Abatement  of  Haiianeo— Who  liable.]— A 
nuisance  arose  from  a  privy  in  the  upper  part 
of  a  house,  of  which,  with  the  shop  belonging 
thereto,  H.  was  the  lessee,  at  a  rack  rent,  for 
twenty-one  years.  H.  occupied  the  shop  only, 
and  sub-let  the  other  part,  where  the  nuisance 
arose,  to  K.,  a  weekly  tenant,  and  to  this  part  of 
the  jpremises  H.  had  no  access.  C,  as  agent 
for  H.'s  lessor,  collected  the  rent.  The  parish 
authorities,  for  the  purpose  of  abating  the 
nuisance,  under  the  powers  given  them  by  29 
&  30  Yict  c.  90,  s.  21,  and  18  &  19  Vict.  c.  121, 
s.  12,  summoned  C,  as  the  owner  of  the  premises 
within  the  interpretation  clause  (s.  2)  of  the 
latter  statute,  before  the  justices,  who  made  an 
order  upon  him  to  abate  the  nuisance: — Held, 
that  C.  was  not  the  owner  within  the  true  con- 
struction of  s.  2,  as  K.,  the  weekly  tenant,  was 
the  occupier  of  the  premises  where  the  nuisance 
arose,  and  that  therefore  H.  was  not  the  occupier, 
but  the  person  receiving  rent  from  the  occupier 
of  the  property  within  the  meaning  of  the 
statutes.  Meg,  v.  Batk  JJ.,  or  Cook  v.  Montague, 
41  L.  J.,  M.  C.  149  ;  L.  B.  7  Q.  B.  418  ;  26  L.  T. 
471 ;  20  W.  B.  624. 

Premises  Loaeod  for  Tears.] — ^A  local 

authority  served  the  owner  of  premises  with  a 
notice,  under  s.  94  of  the  Public  Health  Act, 
1876,  requiring  him  within  seven  days  to  abate  a 
nuisance  arising  from  the  defective  construction 
of  a  structural  convenience,  and  for  that  purpose 
to  execute  certain  specified  works.  Having 
failed  to  comply  with  the  notice,  the  owner  was 
summoned  under  s.  95  before  a  court  of  summary 
jurisdiction,  and  on  the  hearing  it  was  proved 
that  the  premises  in  question  were  occupied  by 
a  tenant  to  the  owner  under  a  lease  for  twenty- 
one  years  containing  the  usual  covenants : — 
Held,  that  the  owner,  even  although  he  could 
not  enter  upon  the  premises  and  execute  the 
works  without  the  tenant*s  permission,  had 
"  made  default "  in  complying  with  the  requisi- 
tions of  the  notice  within  the  meaning  of  s.  96, 
and  therefore  that  the  justices  had  jurisdiction  to 
make  an  order  under  s.  96,  requiring  him  to  abate 
the  nuisance.  Parker  v.  Inge,  55  L.  J.,  M.  C. 
149 ;  17  Q.  B.  D.  584  ;  55  L.  T.  300  ;  51  J.  P.  20. 
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"  Forthwith."] — ^N.  was  duly  served  with 

a  notice  under  s.  94  of  the  Public  Health  Act, 
1875,  requiring  him  to  abate  forthwith  a  nuisance 
arising  from  filth  :— Held,  that  the  word  "  forth- 
with** meant  within  a  reasonable  time,  and 
sufficiently  defined  the  time  for  doing  the  work. 
Thanuu  y.  Nokeg,  58  J.  P.  672. 


Juxiidietioii  of  Jiutleei.] — ^Under  18  & 


19  Vict.  c.  121,  s.  12,  the  power  of  a  local 
authority  to  prefer,  and  the  jurisdiction  of 
justices  to  determine,  a  complaint  in  respect  of 
a  nuisance  existing  within  the  area  of  that  local 
authority,  arises  only  where  the  cause  of  such 
nuisance  is  also  within  that  area.  Reg.  y.  Qfttofij 
1  El.  &  El.  203  ;  28  L.  J.,  M.  C.  22 ;  5  Jur.  (N.8.) 
311 ;  7  W.  R.  62. 


Power    of  Juitioei   to  order   Speciile 


Worki.]  —  A  water-closet  in  the  centre  of  a 
house  being  a  nuisance,  the  sanitary  authority 
gaye  notice  to  the  owner  of  the  house  under  the 
94th  section  of  the  Public  Health  Act,  1875,  to 
abate  t^e  nuisance,  and  for  that  purpose  to 
remoye  the  said  closet  from  the  centre  of  the 
house  and  place  the  same  near  an  outer  wall 
where  there  might  be  efficient  ventilation,  and  to 
fix  the  soil-pipe  outside  the  walls.  The  owner 
making  default  in  so  doing,  justices  thereupon, 
under  s.  96,  ordered  him  to  do  the  things  above 
specified:  —  Held,  that  they  had  jurisdiction 
under  the  96th  section  to  make  the  order.  Wkit- 
churchy  Ex  parte  (6  Q.  B.  D.  545),  distinguished. 
Sajtnders,  Eaa  parte,  52  L.  J.,  M.  C.  89 ;  11 
Q.  B.  D.  191  ;  31  W.  R.  918  ;  47  J.  P.  584. 

A  nuisance  existed  consisting  of  a  privy  and 
ash-pit  in  such  a  state  as  to  be  a  nuisance,  and 
the  local  sanitary  authority  gaye  notice  to  the 
owner  under  the  Public  Health  Act,  1875,  s.  94, 
to  abate  the  same,  and  for  that  purpose  to  fill  up 
the  ashpit,  abandon  the  priyy,  and  build  a  pail 
closet.  The  owner  failed  to  do  so,  and  justices 
thereupon,  under  s.  96,  ordered  the  owner  to  fill 
up  the  ashpit,  to  abandon  the  priyy,  and  to 
construct  a  proper  and  sufficient  pail  closet  in 
lieu  thereof.  On  a  rule  for  a  certiorari  to  quash 
the  order  of  justices  : — Held,  that  the  order  was 
bad,  as  the  justices  had  no  power  under  s.  96  to 
order  the  erection  of  the  pail  closet.  Whitehurehy 
EwparU,  50  L.  J.,  M.  C.  41 ;  6  Q.  B.  D.  545  ;  29 
W.  R.  507  ;  45  J.  P.  392. 

The  respondents,  an  urban  sanitary  authority, 
served,  under  the  proyisions  of  s.  94  of  the  Public 
Health  Act,  1875,  upon  the  appellxint,  who  was 
the  owner  of  certain  houses  witnin  the  borough 
to  which  respectively  were  attached  privies  and 
ashpits  which  were  a  nuisance,  a  notice  requiring 
him  to  abate  the  nuisance,  "  and  for  that  purpose, 
to  deodorise  and  fill  in  the  priyies,  privy  vaults, 
and  ashpits,  conyert  the  same  to  proper  pan 
water-closets,  and  connect  them  with  the  main 
sewer.**  The  notice  was  not  complied  with.  An 
order  was  thereupon  made  by  two  justices 
under  the  provisions  of  s.  96  of  the  act,  in 
the  terms  of  the  notice : — ^Held,  upon  a  case 
stated,  that  the  order  was  a  good  order,  for  that 
by  8.  96  it  was  left  absolutely  to  the  justices  to 
order  any  works  or  structural  alterations  which 
they  in  their  discretion  might  think  necessary 
for  the  abatement  of  the  nuisance.  Whitaher  v. 
Derby  Urban  Sanitary  Authority ,  55  L.  J.,  M.  C. 
8  ;  50  J.  P.  357. 

A  privy  openly  discharged  night-soil  and 
offensive  matter  on  the  bank  of  a  river ;  the 
sanitaiy  authority  served   the   owner   of    the 


premises  with  a  notice  to  abate  the  nuisanoe, 
and  for  that  purpose  to  "remoye  the  present 
pipes  and  pan,  level  the  floor  under  the  seat  of 
the  privy,  and  provide  a  galvanised  double- 
handled  pail  under  the  seat,  the  cover  of  which 
said  seat  to  bemoyable,so  that  the  premises  should 
no  longer  be  a  nuisanoe  or  injurious  to  health  ** ; 
and  the  justices  at  sessions  made  an  order  in  the 
terms  of  the  notice : — ^Held,  that  they  had  juris- 
diction to  make  the  order.  Saundere^  Ejb  parte 
ril  Q.  B.  D.  191),  followed,  and  WhUchurek, 
JSx  parte  (6  Q.  B.  D.  545),  distinguished  or  dis- 
sented from.  Beg,  y.  Llewellyn,  55  L.  J.,  M.  G. 
9,  n. ;  13  Q.  B.  D.  681 ;  33  W.  R.  150 ;  49  J.  P. 
101. 

A  sanitaiy  authority  had  seryed  a  notice  under 
s.  94  of  the  Public  Health  Act,  1875,  on  the 
owner  of  premises  to  abate  a  nuisance,  and  had 
ordered  the  owner  **  to  lay  down  a  six-inch  glazed 
stoneware  drain-pipe,  and  to  connect  it  with  the 
main  sewer  in  front  of  his  house  ** : — ^Held,  that 
the  justices  had  jurisdiction  under  s.  96  to  make 
the  order  in  that  form.  JReg.  y.  Kent  Inhabitants, 
65  L.  J.,  M.  C.  9,  n. 

Order  should  ipeeiiy  Work  required  to 

be  done  J — ^An  order  of  justices  made  under  s.  96 
of  the  Public  Health  Act,  1875,  upon  the  com- 
plaint of  a  local  authority,  required  the  owner 
of  premises  to  abate  within  a  specified  time  a 
nuisance  arising  from  untrapped  drains,  *'  and  to 
execute  such  works  and  do  such  things  as  may  be 
necessary  for  that  purpose,  so  that  the  same  shall 
no  longer  be  a  nuisance  or  injurious  to  health  "* : 
— Held,  that  this  order  was  bad,  because  It  did 
not  specify  what  works  and  things  the  owner 
should  execute  and  do  for  the  purpose  of  abating 
the  nuisance.  Reg.  y.  Wlieattey,  55  L.  J.,  M.  C. 
11;  16Q.  B.  D.  34;  54  L.  T.  680  ;  34W.B.257; 
50  J.  P.  424. 

See  alio  KuiSANOK. 

8.  Urinals. 

Proper  and  Conyenient  Situation — ^Discretion 
of  Urban  Authority.] — ^Where  an  urban  autho- 
rity, acting  under  s.  39  of  the  Public  Health  Act, 
1875,  selects  a  site  as  a  proper  and  conyenient 
situation  for  a  urinal,  then,  in  the  absence  of 
mal&  fides,  and  assuming  that  no  case  of  nuisanoe 
is  made  out,  the  onus  lies  on  persons  objecting  to 
that  particular  site  to  shew  that  it  is  not  a  proper 
and  conyenient  situation,  and  for  this  purpose 
eyidence  that  there  are  other  situations  more 
proper  and  more  convenient  is  irrelevant. 
Petkick  y.  Plymouth  Corporation^  8  R.  107 ;  70 
L.  T.  304  ;  42  W.  R.  246  ;  68  J.  P.  476. 

Liability  of  Person  Erecting.] — ^An  owner  of 
a  public-house  erected  a  urinal  in  a  private 
passage  leading  out  of  the  street,  and  enclosed 
it  between  doors  which  he  kept  locked  every 
night.  There  was  a  space  between  the  line  of 
area  railings  in  the  street  and  the  urinal  door 
nearest  to  the  street,  which  space  he  shut  off 
from  the  street  with  an  iron  gate  placed  flush 
with  the  line  of  railings.  This  gate  was  never 
locked.  It  being  proved  that  persons  habitually 
used  the  space  between  the  door  and  the  gate  in 
such  a  manner  as  to  cause  to  the  neighbours  a 
nuisance,  which  he  took  no  steps  to  pi-eyent : — 
Held,  that  he  was  responsible  for  such  user,  it 
beinff  a  probable  consequence  of  the  manner  in 
which  he  had  arranged  the  premises.  ChibnaU 
y.  Paul,  29  W.  R.  636. 


488 


LOCAL  GOVERNMENT— Ji^mdiciion. 


484 


9.  LoDoiNa  Houses. 


WliAt  are.] — A  local  board  made  by-laws 
leqairing  registration,  &c.,  from  the  landlord  of 
a  lodging-house,  and  defined  "  lodging-house  "  to 
mean  "  a  house  or  part  of  a  house  which  is  let  in 
lodgings  or  occupied  by  members  of  more  than 
one  family."  B.  let  four  unfurnished  rooms  of 
her  house  to  M.  and  his  family : — Held,  that  the 
justices  were  wrong  in  holding  that  B.  did  not 
come  within  the  meaning  of  the  definition  as 
landlord  of  a  lodging-house.  JtooU  v.  Beaumont^ 
61  J.  P.  197. 

A  lodging-house  maintained  as  a  charitable 
Institution  for  the  reception  of  poor  persons  at  a 
small  payment,  and  not  for  purposes  of  gain, 
held  not  to  be  a  common  lodging-house  within 
the  Common  Lodging  Houses  Act,  1863,  s.  3. 
Booth  V.  Ferrett,  59  L.  J.,  M.  C.  136 ;  25  Q.  B.  D. 
87;  63L.T.846;  38  W.B.718;  55  J.  P.  7. 

Baaolution  to  Begistar— Begistration.] — The 
respondent,  haTing  fulfilled  the  necessary  pre- 
liminaries under  s.  78  of  the  Public  Health  Act, 
1875,  applied  to  be  registered  as  the  keeper  of  a 
common  lodging-house  under  s.  76,  and  the  local 
authority  passed  a  resolution  that  his  house 
should  be  registered.  The  clerk  did  not  carry 
out  this  resolution,  and  no  formal  registration  of 
the  respondent  or  his  house  was  made,  and  eight 
months  afterwards  the  local  authority  resolved 
that  the  respondent  should  not  be  registered, 
and  two  months  later  prosecuted  him  for  keeping 
a  common  lodging-house  without  being  registered. 
The  justices  refused  to  convict: — Held,  upon. a 
caf%  stated,  that,  for  the  purpose  of  the  act,  the 
resolution  of  the  local  authority  constituted 
registration,  and  that  the  justices  were  right  in 
refusing  to  convict  the  respondent.  Colu  v. 
Fihhent,  52  L.  T.  358  ;  49  J.  P.  308. 

Canealling  Sagiitration — Keeping  without 
lieenee.] — K.  was  duly  entered  in  the  register 
of  the  B.  urban  authority  as  keeper  of  a  common 
lodging-house.  Two  months  later  the  inspector 
leportei  that  it  was  kept  as  a  house  of  bad 
repute,  and  the  health  committee  by  resolution 
withdrew  the  licence  and  ordered  E.  to  clear  out 
his  lodgers  in  a  week,  and  on  his  refusal  he  was 
charged  with  keeping  the  house  without  being 
registered : — Held,  tluit  the  justices  were  right  in 
dismissing  the  information,  as  there  was  no  power 
to  cancel  the  licence  except  for  the  reasons  set 
forth  in  the  statute.    Blake  v.  Kelly,  52  J.  P.  263. 

See  further^  as  to  lodging-houses,  cate^  ante, 
sub-tit.  Landlord  and  Tenant,  yoL  Ylll., 
cola.  1286  et  seq. 

10.  Mabkets  and  Shops. 
a.  Ziocality. 

Setting  np  Karket  in.  a  Vew  Plaee.]— A  corpo- 
ration, being  lords  of  a  market  and  owners  of  the 
soil,  is  entitled  at  common  law  to  remove  the 
market ;  but  where  the  corporation,  acting  as  a 
local  beard,  takes  steps  under  the  Local  Govern- 
ment Act,  1858,  to  set  up  a  market  in  a  new 
place  it  can  only  act  under  the  powers  and 
subject  to  the  provisoes  of  the  statute,  and  is  not 
entitled  to  fall  back  on  its  common  law  right. 
EUu  y.  Bridgewyrth  Corporation^  2  Johns.  &  H. 
67;  4L,  T.  112;  9  W.  R.  331. 

Quaere,  whether  the  immemorial  privilege  of 
householders,  of  erecting  and  hiring  out  stalls  in 


front  of  houses  in  a  market  place,  is  a  right  pro- 
tected by  the  proviso  in  s.  50.    lb. 

Semble,  that  the  setting  up  of  a  new  market 
under  that  statute,  at  a  short  distance  from  and 
in  lieu  of  an  ancient  market,  is  an  establishment 
of  a  market  within  s.  50,  and  not  a  mere  removal. 
lb. 

Ancient  Karket.] — A  local  improvement 


act  imposed  a  penalty  for  exposing  for  sale  in 
any  of  the  streets  of  the  town  any  meat  so  as  to 
project  over  or  upon  any  foot  or  carriage-way. 
The  act  provided  that  no  person  should  be  subject 
to  any  penalty  for  placing  any  stall  or  exposing 
provisions  for  sale,  so  as  such  stalls  be  placed  in 
such  part  of  the  street  as  should  be  appointed  by 
the  commissioners,  and  that  no  person  should  be 
subject  to  any  penalty  for  placing  any  stall  or 
exposing  provisions  for  sale  in  such  parts  of  the 
streets  as  should  have  been  theretofore  used  for 
that  purpose  at  the  times  of  the  usual  fairs  and 
markets  within  the  tovm.  In  1853  a  local  board 
of  health  was  constituted  in  the  township,  under 
16  &  17  Vict.  c.  24,  who,  by  by-laws  duly  allowed 
and  published,  appointed  certain  places  for 
markets  for  certain  descriptions  of  goods  on 
market  days,  and  imposed  penalties  for  the 
breach  thereof : — Held,  that  the  provisions  of  the 
local  act  did  not  exempt  from  such  penalties  one 
who  violated  these  by-laws  by  exposing  for  sale 
meat  at  a  place  other  than  that  so  appointed  by 
the  local  board  of  health,  notwithstanding  the 
spot  where  such  meat  was  so  exposed  for  sale  was 
a  place  where  such  articles  had  for  a  long  series 
of  years  been  sold  by  him  and  others.  Savage  v. 
Brook,  15  0.  B.  (N.S.)  264  ;  33  L.  J.,  M.  C.  42  ; 
10  Jur.  (N.8.)  587  ;  9  L,  T.  334  ;  12  W.  K.  81. 
See  alio  Markets  and  Faibs. 

Obitrnotion  of  Footway — ^Ezposing  for  Sale 
outside  Shop.] — W.*8  shop,  on  being  rebuilt,  was 
set  back  four-and-a-half  feet  to  suit  the  line  of 
building.  The  space  thus  added  to  the  pavement 
had  been  open  to  the  street  for  two  years,  and 
W.  put  goods  for  sale  on  this  space.  He  was 
charged,  under  a  local  act,  for  exposing  goods 
in  the  street  outside  his  shop  : — Held,  that  the 
justices  were  right  in  holding  that  the  inter- 
vening space  so  used  was  not  part  of  the  street, 
and  that  W.  had  a  right  to  use  it  as  he  did. 
HUchman  v.  WaU,  58  J.  P.  720. 

The  defendant  exposed  goods  for  sale  outside 
his  shop  in  a  street  in  the  city  of  Dublin,  but 
the  place  where  they  were  so  exposed  was  part  of 
the  premises  of  the  defendant  over  which  the 
public  had  no  right  to  pass  : — Held,  that  he  was 
guilty  of  an  offence  within  the  meaning  of  5  &  6 
Vict.  c.  '24,  s.  17,  sub-s.  7.  Dowling  v.  Byrne, 
It.  R.  10  C.  L.  135.    Dolan  v.  Kavanagh,  ib.  166. 

A  shopkeeper  exposed  goods  for  sale  outside  his 
shop  in  a  street,  on  a  space  in  front  of  it  which 
was  gained  by  covering  over  the  area.  This 
space  lay  between  the  shop  and  the  public  flag- 
way,  and  at  one  end  of  it  a  railing  project^ 
from  the  house  to  the  public  ilagway : — Held, 
that  to  expose  things  for  sale  on  such  a  space 
was  not  an  offence  within  5  &  6  Vict.  c.  24,  s.  17, 
sub-s.  7.  The  concluding  words  of  the  sub-section, 
"  so  as  to  cause  any  annoyance  or  obstruction  in 
any  thoroughfare,"  govern  only  the  immediately 
preceding  portion  of  the  section.  Byrne  v.  Ring, 
Ir.  R.  10  C.  L.  192. 

User   for   Thirty   Years.l^W.  was  a 


draper,  who  had  a  shop  with  a  grid  in  front  and 
a  cellar-flap  on  which  he  exposed  goods  about  a 
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foot  or  more  from  his  outer  walL  He  and  his 
i)i*eclcce8sor  had  done  the  same  for  thirty  years. 
Being  summoned  for  exposing  goods  which 
projected  over  the  footway,  he  set  up  a  claim  of 
right  as  the  owner  of  the  street  or  soil,  and  also 
on  the  ground  of  the  original  owner  having 
always  done  the  same  : — Held,  that  there  being 
no  proof  of  the  dedication  by  the  original  owner 
subject  to  such  right,  and  no  proof  of  ownership 
of  the  soil,  the  justices  rightly  convicted  W. 
Wliittaker  v.  Rhodes,  46  J.  P.  182. 

By  a  local  act  of  1872  (35  &  36  Vict.  c.  78), 
8.  95,  if  any  person  places,  hangs  up,  or  otherwise 
exposes  any  furniture,  goods,  produce,  wares, 
merchandise,  matter,  or  thing,  so  that  the  same 
projects  or  project  into  or  over  any  footway,  or 
beyond  the  line  of  any  house,  shop,  or  building, 
at  which  the  same  is  or  are  exposed,  he  shall  1^ 
liable  to  a  penalty.  Justices  refused  to  convict  a 
person  who  was  charged  under  this  section  ;  but 
they  stated,  in  the  case  reserved  at  the  com- 
plainant*s  request,  that  the  defendant  exposed 
greengrocery,  in  which  he  dealt,  on  a  cooler  or  a 
tray  of  wood,  projecting  two  feet  nine  inches 
beyond  the  line  of  the  brickwork  of  his  building. 
This  tray  fell  forward  from  the  shop  windQw,  and 
when  used  was  supported  by  iron  stanchions  and 
hinges.  The  steps  of  the  adjoining  house  pro- 
jected three  inches  further  than  this  tray  during 
the  day.  At  night,  and  on  Sundays,  the  tray  was 
not  beyond  the  line  of  the  defendant's  and  the 
adjoining  house ;  the  street  was  exceptionally 
wide  at  this  particular  part.  The  premises  had 
been  erected  between  thirty  and  forty  years,  and 
during  that  period  the  tenants  had  always  used 
the  same  cooler  or  tray,  or  something  of  the  same 
description : — Held,  that  the  act  must  be  taken  to 
refer  to  the  line  of  shop  existing  at  the  time  of  its 
passing,  which  in  this  case  was  the  line  of  the 
tray ;  and  that  the  justices  were  right.  WiUon  v. 
Ounliffe,  29  L.  T.  913. 

Salt  on  Land  Leaaed  by  Corporation— Bight 
of  Corporation  to  ei tabliih  Markot — <  *  Proioriood 
Limito."]  —  The  appellant,  a  cattle  salesman, 
occupied  premises  which  he  used  for  the  sale  of 
cattle  under  leases  granted  by  the  corporation  of 
a  borough,  containing  covenants  for  quiet  enjoy- 
ment. Afterwards  the  corporation,  as  the  urban 
authority,  established  a  cattle  market  in  the 
borough  and  published  a  list  of  toUs.  The 
appellant  was  convicted  for  selling  cattle  for 
which  no  toll  had  been  paid  in  his  sale-yard, 
within  the  borough,  but  not  within  the  limits  of 
the  markets.  On  a  case  stated  : — Held,  that  the 
corporation  had  not  derogated  from  their  grant 
by  establishing  a  market,  that  the  appellant  had 
not  by  virtue  of  the  leases  acquired  any  right  to 
sell  cattle  within  the  meaning  of  a.  166  of  the 
Public  Health  Act,  1875,  which  the  urban  autho- 
rity could  not  interfere  with  by  establishing 
a  market,  and  was  therefore  liable  to  a  penalty 
under  s.  IS  of  the  Markets  and  Fairs  Clauses  Act, 
1847  ;  that,  by  the  use  of  the  words  "  within  their 
district"  ins.  166  of  the  PubUc  Health  Act,  1875, 
the  district  of  the  urban  authority  was  constituted 
•'the  prescribed  limits"  within  the  meaning  of 
s.  13  of  the  Markets  and  Fairs  Glauses  Act,  1847. 
Spurting  v.  Bantoft,  60  L.  J.,  Q.  B.  745  ;  [1891] 
2  Q.  B.  384  ;  65  L.  T.  584 ;  40  W.  B.  157  ;  17 
Cox,  C.  C.  372  ;  56  J.  P.  132. 

Salt  on  Foreshore  —  By-law.] — A  sanitary 
authority  was  empowered  by  a  local  act  to  make 
by-laws  and  regulations  with  reference  to  the  sea- 


beach  and  foreshore  in  the  district  which  were 
vested  in  them  for  the  purpose  of  public  walks 
and  pleasure-grounds.  Subsequently  to  the 
passing  of  the  local  act  a  part  of  the  foreshore 
was  converted  into  an  esplanade.  The  sanitazy 
authority  made  a  by-law  prohibiting  the  sale  of 
any  goods  on  any  part  of  the  seabeach,  foreshore, 
or  esplanade,  except  by  the  direction  of  the 
local  authority : — Held,  that  the  by-law  was  not 
unreasonable  or  ultra  vires.  Gray  v.  8yl9t$t€r, 
46  W.  R.  63  ;  61  J.  P.  807. 

b.  Bernlation  of  Salofl. 

Of  Coals.]— By  26  &  27  Vict.  c.  32,  the  owner 
of  any  coals  brought  within  the  district  of  Uie 
local  board  of  health  for  Hull  is  bound,  *'  before 
such  coal,  or  an^  part  thereof,  is  sold  or  delivered 
or  dealt  with  in  the  district,"  to  deliver  to  the 
inspector  appointed  for  the  purpose  the  original 
pit  note  denoting  the  quantity  and  quality 
thereof.  A  shipowner  brought  coals  in  a  lighter 
into  the  district  of  the  board  of  health  for  Hull, 
where  they  were  transferred  into  a  steamer,  also 
belonging  to  the  shipowner : — Held,  that  this 
was  dealing  with  the  coals  within  the  meaning  of 
the  statute,  and  that  the  shipowner  was  bound 
to  deliver  the  pit  note  to  the  inspector.  WUton. 
V.  Xingdan-upon-Ifull  Local  Boards  13  Jur, 
(N.s.)706;14  W.R.  638. 

And  see  CoALS. 

Of  Bread.]— By  6  &  7  WilL  4,  c.  37,  s.  4,  att 
bread  sold  beyond  the  city  of  London  shall  be 
sold  by  weight :  provided  that  notiiing  in  the  act 
shall  extend  to  prevent  bakers  "  from  selling 
bread  usually  sold  under  the  denomination  of 
French  or  fancy  bread  or  rolls  wi^out  previously 
weighing  the  same  "  : — Held,  that  the  proviso  does 
not  apply  to  bread  which,  having  at  the  time  of 
the  passing  of  the  act  been  usually  sold  under  the 
denomination  of  fancy  bread,  had  at  the  time  of 
the  sale  ceased  to  be  sold  under  that  denomina* 
tion.  Beg.  v.  Wood,  10  B.  &  S.  584 ;  38  L.  J^ 
M.  C.  144  ;  L.  R.  4  Q.  B.  559  ;  20  L.  T.  654  ;  17 
W.  R,  850. 

The  6^7  WilL  4,  c  37,  8.  4,  provides,  under  a 
penalty,  that  all  bread  shall  be  sold  by  weight, 
but  nothing  in  the  act  contained  is  to  prevent 
any  baker  or  seller  of  bread  from  selling  "  bread 
usually  sold  under  the  denomination  of  French 
or  fancy  bread  or  rolls  without  previously  weigh- 
ing the  same."  The  exemption  from  the  neces- 
sity of  selling  by  weight  applies  only  to  that 
which  was  known  as  French  or  fancy  bread  at 
the  time  of  the  passing  of  the  act  (1836)  and  to 
bread  of  a  like  kind  with  it.  Aerated  Bread  Ckf, 
V.  Gregg  or  Grigg,  42  L.  J.,  M.  C.  117  ;  L.  R.  8 
Q.  B.  365  ;  28  L.  T.  816. 

Bread  made  in  separate  loaves,  and  so  baked 
as  to  be  crusty  all  over,  and  known  in  the  trade 
as  French  or  fancy  bread,  but  differing  from 
ordinary  bread  only  in  the  manner  of  baking,  is 
not  French  or  fancy  bread  within  the  meaning  of 
the  exemption.    Ih, 

Where  a  customer  applying  to  purchase  bread. 
asks  for  bread  by  weight,  the  baker  is  bound  to 
sell  by  weight,  whether  he  delivers  to  him 
ordinary  bread  or  fancy  bread,  but,  semble,  he 
is  not  bound  to  weigh  the  loaf  in  the  presence  of 
the  customer  when  he  is  not  requested  to  do  so. 
Beg,  V.  Kennett,  10  B.  &  S.  534  ;  L.  R.  4  Q.  B. 
565  ;  20  L.  T.  656. 

The  practice  of  a  baker  was  to  sell  loaves  of 
bread  at  6<i.,  varying  the  weight  of  the  loaf  witU 
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the  price  of  com.  When  he  purposed  to  sell  a 
3^1b.  loaf  for  6d.,  the  custom  in  his  bakery  was 
to  put  into  the  oven  4  lbs.  of  dough,  but  the  loaf 
was  not  weighed  after  baking.  He  sold  at  6^. 
cadi  six  loayesi  which  varied  in  weight,  but  all 
bat  one  weighed  oyer  3^  lbs. : — Held,  that  he 
was  rightly  convicted  of  selling  bread  otherwise 
than  by  weight,  under  6^7  WilL  4,  c.  37,  s.  4. 
mil  T.  Browning,  L.  B.  6  Q.  B.  463 ;  22  L.  T. 
564  ;  19  W.  B.  21. 

Obligation  to  Carry  Weightf  and  Soaleo.] 

— By  6  &  7  WilL  4,  c.  37,  s.  7,  every  baker  or 
seller  of  bread  .  .  .  who  shall  convey  or  carry 
out  bread  for  sale  in  and  from  any  cart  or  other 
carnage,  shall  be  provided  with  and  shidl  con- 
stantly carry  in  such  cart  or  other  carriage  a 
correct  beam'  and  scales  with  proper  weights 
.  •  •  and  in  case  any  such  baxer  or  seller  of 
bread  .  .  .  shall,  at  any  time,  carry  out  or 
deliver  any  bread  without  being  provided  with 
such  beam  and  scales  with  proper  'freights  .  .  . 
then,  and  in  every  such  case,  every  such  baker  or 
seller  of  bread  shall  for  every  such  offence  forfeit 
and  pay  a  sum  of  money  not  exceeding  5Z.  A 
baker  delivered  bread  from  a  cart  at  a  customer's 
shop  pursuant  to  a  general  order  given  some  time 
previously  ;  he  was  then  unprovided  with  scales 
and  weights : — Held,  that  he  had  committed  an 
offence  against  the  foregoing  enactment.  jRobin- 
son  V.  aif,  45  L.  J.,  M.  C.  109  ;  1  Ex.  D.  294  ; 
34  L.  T.  689. 

And  M0  Bakbb. 

11.  Offensive  Tbadbb. 
a.  Sl«uffhter«ho<iues* 

What  are.]—"  Slaughter-house,"  as  used  in  the 
Towns  Improvement  Clauses  Act,  1847,  and  the 
Local  Government  Act,  1868,  includes  not 
merely  the  premises  where  the  actual  slaughter- 
ing of  cattle  takes  place,  but  also  the  premises 
used  for  processes  connected  with  or  incident  to 
the  slaughtering  ;  and  premises  in  use  for  these 
processes,  even  though  no  actual  slaughtering  of 
cattle  takes  place  within  them,  are  used  as 
slanghter- houses  within  s.  126  of  the  Towns 
Improvement  Clauses  Act,  1847.  Hides  v. 
LUa^ohR,  74  L.  T.  24  ;  18  Cox,  C.  C.  219  ;  60 
J.  P.  101. 

Gonsont  to  Zreotion--Lioeneo.] — ^A  corporation 
was  also  the  local  board  of  healtn  under  11  &  12 
Vict.  c.  63.  By  the  Local  Government  Act,  1858, 
which  is  to  be  read  with  that  act,  the  clauses  of 
10  &  11  Vict.  C.  34  (Towns  Improvement  Act), 
with  respect  to  slaughter-houses,  is  incorporated. 
The  eSect  of  the  clauses  as  incorporated  is  to 
provide  that  no  slaughter-house  shall  be  erected 
or  used  without  the  licence  of  the  board .  of 
heaTih.  By  a  market  act,  passed  subsequently 
to  the  load  government  act,  for  the  better 
management  of  the  property  of  the  corporation, 
a  company  was  incorporated,  in  which  certain 
property  of  the  corporation  was  vested,  and  the 
act  provided  that  the  company,  with  the  consent 
of  the  corporation  in  writing  under  the  hand  of 
the  town  clerk,  might  erect  and  maintain 
slaughter-houses  in  the  borough.  The  company 
erected  a  slaughter-house,  having  previously 
obtained  the  consent  of  the  corporation  in  a 
memorandum  of  a  resolution  under  the  hand  of 
the  derk  ;  but  the  corporation,  acting  as  a  local 
board,  afterwards  refused  to  license  the  slaughter- 
house.   A.,  to  whom  the  company  had  agreed  to 


demise  the  tolls  receivable  under  the  act  for 
slaughtering  cattle  in  the  slaughter-house, 
brought  an  action  against  the  company  for  not 
making  a  good  title  to  the  tolls  : — Held,  that  the 
consent  given  under  the  market  act  included 
the  licence  of  the  local  board  required  by  the 
10  &  11  Vict.  c.  34,  8.  126.  Anthony  v.  Jirecon 
MarkeU  Co,,  41  L.  J.,  Ex.  201  ;  L.  B.  7  Ex.  399  ; 
26  L.  T.  979;  21  W.  B.  27— Ex.  Ch. 

By  a  local  act  of  1862,  a  company  was  em- 
powered to  erect  a  cattle  market  at  Brecon,  and 
by  8.  65  the  company  from  time  to  time,  if  and 
when  they  should  think  fit,  and  with,  but  not 
without,  the  consent  of  the  corporation  testifi^ 
by  writing  under  the  hand  of  the  mayor  or  town 
clerk,  might  provide  and  maintain  slaughter- 
houses proper  and  sufficient  for  the  slaughtering 
of  cattle  for  the  supply  of  the  borough  and  its 
neighbourhood,  upon  such  sites  as  they  should 
think  expedient.  In  1863  the  corporation  con- 
sented to  the  provision  and  maintenance  by  the 
company  of  slaughter-houses  proper  and  sufficient 
for  the  slaughtering  of  cattle  for  the  supply  of 
the  borough  and  its  neighbourhood,  in  pursuance 
of,  and  in  accordance  with,  the  above-mentioned 
s.  65 ;  the  company  built  slaughter  -  houses 
accordingly,  but  absolutely  abandoned  the  use  of 
them  in  1864.  The  company  subsequently  built 
other  slaughter-houses  a  quarter  of  a  mile  off ; 
but  the  corporation  had  always  refused  to  give 
any  further  consent.  Justices  refused  to  convict 
under  s.  19  of  the  Markets  and  Fairs  Clauses 
Act,  1847,  for  slaughtering  cattle  on  promises  in 
the  borough  other  than  those  leased  by  the 
appeUant : — Held,  that  the  slaughter  -  houses 
occupied  by  the  appellant  had  not  received  the 
consent  of  the  corporation  under  s.  65  of  the 
local  act  of  1862,  and  that  the  justices  were 
right.   ' Hughes^,  Trew,  36  L.  T.  585. 


By  Boiolntion  and  Votioe.] — ^A  police 


act  empowered  a  town  council  of  a  borough  to 
grant  licences  for  the  erection  of  slaughter- 
houses. A.  applied  for  a  licence.  The  market 
conmiittee  inspected  the  site,  and  recommended 
the  grant.  The  committee  passed  a  resolution 
to  grant  the  licence,  and  communicated  the  same 
to  A.,  and  the  resolution  was  confirmed  by  the 
town  council : — Held,  that  though  it  was  usual 
afterwards  to  grant  a  formal  licence  in  a  printed 
form,  still  the  grant  was  complete  on  the  confir- 
mation of  the  resolution  and  communication 
thereof  to  A.,  and  operated  as  a  licence.  Howarth 
V.  Manehetter  Oorporation^  6  L.  T.  683. 

PonaltyforSrocting— Liability.]— By  11  k  12 
Vict.  c.  63,  8.  64,  the  business  of  a  slaughterer 
of  cattle,  or  other  noxious  or  offensive  business, 
shall  not  be  newly  established  in  any  building 
or  place  in  any  district,  after  the  act  has  been 
applied  to  it,  without  the  consent  of  the  local 
board  of  health  ;  and  whosoever  offends  against 
this  enactment  shall  be  liable,  tot  each  offence, 
to  a  penalty  of  50Z.  A  cattle-market  company, 
cattle  having  never  been  slaughtered  in  the 
market  before,  after  the  act  had  been  applied  to 
the  district,  erected  a  building  in  which  they 
allowed  persons  to  slaughter  cattle  on  the  pay- 
ment of  2s.  a  head,  the  company  finding  the 
tackle  attached  to  the  building,  but  the  persons 
slaughtering  bringing  their  own  implements  : — 
Held,  that  the  company  was  liable  to  the  penalty. 
Liverpool  New  Cattle  Market  Co.  v.  Hodson,  36 
L.  J.,  M.  C.  30  ;  L.  B.  2  Q.B.  131 ;  15  L.T.  534  ; 
15  W.  B.  563. 
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PremiiM  Oorered  by  Lloenoe.] — Prior  to  the 
coming  into  operation  in  a  town  of  the  31  k  32 
Vict.  c.  98,  8.  occupied  premises  in  a  street  there 
for  the  purpose  of  slaughtering  pigs.  These 
premises  consisted  of  a  yard  with  an  entrance  by 
closed  doors  or  gates  from  the  street,  and  in  the 
yard,  pig-pens,  a  cart-shed,  a  shed  used  for 
slanghterii^  pigs,  and  a  stable  for  horses,  the 
external  vaults  of  which  constituted  the  walls 
of  the  building.  Whilst  the  premises  were  so 
used  S.,  upon  the  coming  into  operation  of  the 
act,  obtained  a  licence,  which  licence  stated  that 
the  animals  to  be  slaughtered  were  pigs.  No 
animals  before  them  were  ever  slaughtered  in 
the  stable.  Since  obtaining  such  licence  S.  had 
conyerted  the  stable  into  another  slaughtering 
shed,  and  used  the  same  for  slaughtering  bullocks 
and  sheep  therein.  Upon  an  information  for 
using  this  stable  as  a  slaughter-house  without 
having  obtained  a  licence  for  that  purpose,  the 
justices  held  that  upon  a  proper  application  of 
the  law  to  the  facts,  S.  was  entitled  to  use  the 
stable  as  he  did,  for  that  the  stable,  as  forming 
an  original  portion  of  the  premises  licenced  as  a 
slaughter-house,  was  covered  by  such  licence  : 
— Held,  that  the  justices  were  right.  Brighton 
Local  Board  v.  Stenning^  15  L.  T.  567. 

Private  Premises.  ] — By  a  clause  in  a  local  act, 
which  closely  followed  the  Markets  and  Fairs 
Clauses  Act  (10  &  11  Vict.  c.  U),  s.  19,  it  was 
enacted,  that  ''no  person  shall  slaughter  any 
cattle,  or  dress  any  carcase  for  sale  as  human 
food,  or  food  of  man,  in  any  place  within  the 
limits  other  than  a  slaughter-house": — Held, 
that  to  slaughter  cattle  on  the  private  premises 
of  an  inhabitant  of  the  town,  unless  for  sale  as 
human  food,  was  no  offence  within  this  clause. 
Eliax  V.  JVightingale,  8  EL  &  BL  698  ;  27  L«  J., 
M.  C.  151 ;  4  Jur.  (N.S.)  166  ;  6  W.  R.  91. 

Using  Horses  Delivered  to  be  Slaughtered.] — 
The  huntsman  of  a  pack  of  hounds  had  the  care 
and  management  of  the  kennels,  and  of  a  place 
which  was  used  solely  as  a  slaughter-house  for 
the  purpose  of  slaughtering  horses  and  other 
cattle  sent  there  as  food  for  the  hounds.  B.  sent 
a  horse  to  this  place,  and  delivered  it  to  the 
huntsman  for  the  purpose  of  the  horse  being 
slaughtered  as  food  for  the  hounds,  tdling  him 
of  the  purpose.  Instead  of  slaughtering  the 
horse,  he  lent  him  to  a  person  for  the  purpose  of 
being  worked,  and  he  was  worked  by  that  person  : 
—Held,  that  the  12  &,  13  Vict.  c.  92,  s.  9  (which 
imposes  a  penalty  for  using  horses  delivered  to 
be  slaughtered  at  a  place  used  for  slaughtering), 
applied  to  the  huntsman,  and  was  not  confined 
to  persons  having  or  managing  licensed  slaughter- 
houses under  26  Geo.  3,  c.  71.  Colam  v.  Ilall^ 
40  L.  J.,  M.  C.  100 ;  L.  B.  6  Q.  B.  206  ;  23  L.  T. 
802 ;  19  W.  R.  663. 

b.  Other  Trades. 

Briok-makixig.] — Brick-making  is  not  neces- 
sarily a  noxious  or  offensive  business,  trade,  or 
manufacture,  within  s.  64  of  the  Public  Health 
Act,  1848.  Wajistead  JjOCoI  Board  v.  SUl,  13 
C.  B.  (N.8.)  479 ;  32  L.  J.,  M.  C.  136 ;  9  Jur. 
(N.B.)  972  ;  7  L.  T.  744  ;  11  W.  R.  368. 

Keeping  Bwino.] — It  is  an  offence  under  the 
Public  Health  Act,  1875,  s.  47,  to  keep  swine  so 
as  to  be  a  "nuisance"  in  the  common-law 
meaning  of  the  term.    It  is  not  necessaiy  to 


such  offence  that  there  should  be  any  injury  to 
health.  Banbury  Urban  Sanitary  Authority  v. 
Page,  61  L.  J.,  M.  C.  21  ;  8  Q.  B.  D.  97  ;  45  L.T. 
769  ;  30  W.  R.  415 ;  46  J.  P.  184. 

Keeping  of  swine  and  a  pig-sty  in  such  a 
manner  as  to  be  a  nuisance  is  an  offence  within 
11  &  12  Vict.  c.  63,  s.  69.  Bigby  v.  Wat  Ham 
Local  Board,  6  W.  R.  468. 

Kear  Dwelling  Hoiuos— By-law.]  —  A 


rural  sanitary  authority,  purporting  to  act  under 
the  powers  of  ss.  44  and  276  of  the  Public  Health 
Act,  1875,  made  a  by-law  prohibiting  the  keeping 
of  swine  within  the  distance  of  fifty  feet  from 
any  dwelling  house  within  their  district : — Held, 
that  the  by-law  was  unreasonable,  and  therefore 
bad.  Htfap  v.  Burnley  Union,  53  L.  J.,  M.  C. 
76  ;  12  Q.  B.  D.  617 ;  32  W.  R.  660  ;  48  J.  P.  369. 
An  urban  sanitary  authority,  under  the  powers 
conferred  by  the  Public  Health  (Ireland)  Act, 
1878  (41  k  42  Vict.  c.  62),  made  certain  by-laws," 
one  of  which  was  as  follows : — ^No  swine  shall  be 
kept  in  any  yard  within  a  distance  of  twenty- 
one  feet  from  a  dwelling-house  or  public  build- 
ing in  which  any  person  may  be,  or  may  be 
intended  to  be,  employed  in  any  manufacture, 
trade,  or  business,  except  with  the  special  per- 
mission of  the  sanitary  authority : — Held,  that 
the  by-law  was  valid.  Lutton  v.  Boherty,  16 
L.  R.,  Ir.  493. 

For  some  Honn  only.] — ^A  by-law  made 


by  an  urban  authority  imposed  a  penalty  for 
keeping  swine  within  fifty  yards  of  a  dwelling- 
house.  M.,  in  course  of  business,  used  to  buy 
swine  elsewhere  in  the  morning,  and  bring  them 
within  fifty  yards,  &c.,  and  keep  them  till  the 
evening,  when  they  were  sent  off  by  the  railway 
The  justices  held  that,  because  the  pigs  were  not 
fed  and  kept  all  night,  this  could  not  be  a  keep- 
ing within  the  by-law : — Held,  the  justices  were 
wrong,  and  that  keeping  them  all  night  was  not 
necessary  to  the  offence.  Steen  v.  Manton,  57 
J.  P.  684. 

Kanure  Making  —  Xi&iivia  Injnriou  to 
Heidth.] — ^The  respondents  were  manufacturers 
of  artificial  manures,  and  in  the  course  of  manu- 
facture offensive  effluvia  were  given  off  which 
were  blown  over  the  appellant's  district,  and 
occasionally  interfered  materially  with  the  com- 
fort of  the  inhabitants.  The  appellants  made  a 
complaint  to  the  justices  under  s.  114  of  the 
Public  Health  Act,  1876.  The  justices  dismissed 
the  complaint,  but  stated  a  special  case : — ^Held, 
that  inasmuch  as  the  effluvia,  though  not  injurious 
to  persons  in  sound  health,  were  calculated  to 
cause  sick  persons  to  suffer,  it  was  a  nuisance 
and  injurious  to  health  within  the  114th  section. 
MaUon  Local  Board  v.  Malton  Farmers*  Manure 
Co.,  49  L.  J.,  M.  C.  90 ;  4  Ex.  D.  302 ;  44  J.  P. 
155. 

lajory  to  Health.] — It  is  not  necessary,  in 
order  to  bring  a  nuisance  within  the  section,  to 
prove  that  such  nuisance  is  injurious  to  health. 
lb.  See  Banbury  Urban  Sanitary  Auth^trity  v. 
Page,  supra. 

Bone-boilixig — Closed  Cylinders.] — The  appel- 
lants, without  the  leave  of  the  sanitary  autho- 
rity, carried  on  a  business  of  steaming  bones  by 
placing  them  in  metal  cylinders  hermetically- 
sealed,  and  introducing  dry  steam,  which  stripped 
the  bones  and  caused  no  offensive  smell,  no  water 
being  used  in  the  process : — Held,  that  the  appel^ 
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lantB  coQld  not  be  convicted  under  s.  112  of  the 
Public  Health  Act,  1875,  for  establishing  the 
offensiye  trade  of  bone-boiling.  Cardiff  Manure 
Co.  T.  Cardiff  Union^  64  J.  P.  661. 

Soulting  Works— Exemption — Publie  Vni- 
■anoe.] — The  provision  in  s.  334  of  the  Publre 
Health  Act,  1876,  that  nothing  in  that  act  shall 
extend  to  certain  businesses  therein  specified, 
exempts  their  proprietors  onlj  from  the  liabili- 
ties created  and  penalties  imposed  by  thaJb  act, 
and  does  not  relieve  them  from  Habilitj  for 
a  public  nuisance  in  a  suit  brought  by  the 
attorney-general  for  its  abatement,  nor  from 
their  ordinary  common-law  liability  to  an  owner 
whose  property  is  injuriously  affected  by  it. 
Att.'Gen.  v.  Logan^  [1891]  2  Q.  B.  100 ;  65  L.  T. 
162;66  J.  P.  615. 

Sight  of  Loeal  Board  to  sue  as  Ownors  and  to 
aet  as  Selaton.] — A  local  authority  may  act  as 
relators  in  an  action  brought  by  the  attorney- 
general  for  the  purpose  of  al^iting  a  public 
nuisance,  and  may  themselves  maintain  an  action 
for  damages  for  a  nuisanoe  affecting  property  of 
which  they  are  the  actual  owners.  Ih. 

Fish-Frying.]— By  the  112th  section  of  the 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
it  is  provided  that  any  person  who,  after  the 
passing  of  this  act,  establishes  within  the  district 
of  an  urban  authority,  without  their  consent  in 
writing,  any  offensive  trade,  that  is  to  say,  the 
trade  of  iblood-boiler,  or  bone-boiler,  or  fell- 
monger,  or  soap-boiler,  or  tallow-melter,  or  tripe- 
boiler,  or  any  other  noxious  or  offensive  trade, 
business,  or  manufacture,  shall  be  liable  to  a 
penalty,  &c.  A  fish-frying  business,  which  is  as 
a  fact  an  offensive  business  by  reason  of  effluvia 
arising  therefrom  and  extending  to  a  distance  of 
two  or  three  htmdred  yards,  is  not  a  noxious  or 
offensive  business  within  the  meaning  of  the 
section,  which  only  applies  where  a  business 
is  necenarily  noxious  or  offensive.  Braintree 
Loeal  Board  v.  Boyton,  62  L.  T.  99  ;  48  J.  P. 
682. 

Smallpox  Hoipital  —  Adjoining  Diitriet  — 
Consent.] — A  hospital  is  not  a  noxious  business 
within  s.  112  of  the  PubUc  Health  Act,  1875. 
The  powers  conferred  by  s.  131,  exercisable  by 
a  XoobI  authority,  are  not  limited  for  their 
exercise  to  the  district  of  the  particular  local 
authority  which  exercises  them.  Sect.  285  does 
not  apply  to  the  powers  conferred  by  s.  131  so 
as  to  require  for  their  exercise  in  an  adjoining 
district  tne  consent  of  the  local  authority  of  such 
adjoining  district.  Withington  Loeal  Board  v. 
Manehester  Corporation,  62  L.  J.,  Gh.  393 ;  [1893] 
2  Ch.  19  ;  2  B.  867  ;  68  L.  T.  330 ;  41  W.  B.  306  ; 
57  J.  P.  340—0.  A. 


12.  Cleahsivo  Pavements  aitd'Pbemises. 

Xemoral  of  Snow  — 11  ft  12  Viet.  o.  63— 
Powor  to  make  By-laws.] — Under  11  A;  12 
Vict.  c.  63,  local  boards  of  health  have  no  general 
power  to  make  by-laws  for  carrying  out  the 
purposes  of  the  act,  but  only  such  by-laws  as  are 
authorised  by  s.  65.  Beg.  v.  Wood,  6  £1.  &  BL 
49 ;  3  C.  L.  B.  1184.  S.  C,  nom.  Beg.  v.  Bose, 
24  L.  J.,  M.  C.  130  ;  1  Jur.  (N.B.)  802  ;  3  W.  B. 
419. 


A  by-law,  **  that  all  occupiers  of  any  premises 
within  the  district  shall  properly  clean  and 
remove  all  snow,  or  other  obstructions,  from  the 
footpath  and  channel  opposite  their  respective 
premises  before  nine  of  the  clock  in  the  fore- 
noon of  each  day,"  is  bad.    lb. 

An  information  having  been  laid  against  an 
occupier  under  this  by-law,  and  it  being  proved 
that  the  occupier  had  neglected  to  remove  snow, 
it  was  objected  that  the  by-law  was  bad ;  but 
the  justice  held  that,  inasmuch  as  it  had  been 
allowed  by  the  secretary  of  state,  he  could  not 
entertain  the  objection ;  and  he  convicted  the 
occupier.  The  court  quashed  the  conviction  on 
certiorari,  though  s.  137  enacts  that  no  proceed- 
ing touching  the  conviction  of  any  offender 
against  the  act  shall  be  removable  by  certiorari, 
holding  that  the  justice  acted  without  jurisdic- 
tion,   lb. 

Dust  and  ABheB.]>-The  10  &  11  Vict.  c.  84, 
s.  82,  which  requires  the  commissioners  under 
the  special  act  to  cause  "  all  the  dust,  ashes  and 
rubbish  to  be  carried  away  from  the  houses  and 
tenements  of  the  inhabitants  of  the  town  or 
district  within  the  limits  of  the  special  act,"  does 
not  extend  to  the  dust  and  ashes  the  exclusive 
produce  of  manufactories.  Lyndon  v.  Stand- 
bridge,  2  H.  &  N.  45 ;  26  L.  J.,  Ex.  386  ;  5  W.  B. 
590. 

«  House  Befaso" — Clinkors  l^om  Fnmaooo 
in  Steam  Laundry.] — Clinkers  produced  in  the 
furnaces  of  boilers  belonging  to  a  steam  laundry, 
used  to  generate  steam  for  the  purpose  princi- 
pally of  heating  the  water  used  in  the  business, 
but  also  for  the  purpose  of  warming  the  laundry, 
are  not  *^  house  refuse  "  within  the  meaning  of 
s.  42  of  the  Public  Health  Act,  1875,  and  there- 
fore a  local  authority  which  has  undertaken  the 
removal  of  house  refuse  within  its  district  is  not 
bound  to  remove  them.  London  and  Provinei€U 
Laundry  v.  WUlesden  Local  Board,  [1892]  2 
Q.  B.  271 ;  67  L.  T.  499  ;  40  W.  B.  557  ;  56  J.  P. 
696. 


BemoYal  of,  from  "  House  "—What  is.] 


—The  definition  of  "house"  in  s.  4  of  the  Public 
Health  Act,  1875,  is  not  to  be  read  into  s.  42  of 
that  act,  and  therefore  a  steam  laundry,  although 
containing  a  dwelling-house  for  the  manageress 
and  for  the  clerk  in  charge,  is  not  a  "house"  for 
the  purpose  of  the  removal  of  "house  refuse" 
under  s.  42  of  the  same  act.    lb. 

Power  to  Inter  Pziyato  Promises— Well  on. 
Private  Property.]— The  Public  Health  (Scot- 
land) Act,  1867,  s.  89,  sub-s.  4,  provides  that 
"the  local  authority  may  cause  all  existing 
public  cisterns,  pumps,  wells,  reservoirs,  *  con- 
duits, aqueducts  and  works  used  for  the  gratui- 
tous supply  of  water  to  the  inhabitants  to  be 
continued,  maintained  and  plentifully  supplied 
with  water."  A  well  situated  on  private  ground, 
the  water  of  which  has  been  used  for  domestic 
purposes  gratuitously  by  the  inhabitants  in  the- 
vicinity  for  the  prescriptive  period,  is  a  public 
well  within  the  meaning  of  this  section ;  and  the 
local  authority  can  enter  on  the  land  and  do  all 
acts  to  the  well  for  continuing  and  maintain- 
ing it,  which  the  inhabitants  might  have  done 
before.  And  this,  notwithstanding  that  there  may 
be  a  company  with  a  vested  right  to  snpply 
the  inhabitants  with  water.   Smith  v.  Arehibali^ 
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5  App.  Cas.  489.  And  Bee  Dungarvan  Univn 
Y.  Nansjield,  and  Holmfirth  Local  Board  y. 
^M/rtf,  post,  col.  478. 


13.  Food  ajsd  Dkink. 
a.  Sale  of  Unsound  Keat* 

Penons  Liable  for.] — YictuaUers,  brewers  and 
other  common  dealers  in  victuals,  who  in  the 
course  of  their  trade  sell  provisions  unfit  for  the 
food  of  man,  are  criminally  responsible  under 
51  Hen.  3,  "  Pillor'  et  Tumlwel'  &c."  and  of 
Edw.  1,  **  De  Pistoribus  et  Hasiatoribus  et  aliis 
YiteUariis,"  if  they  do  so  knowingly,  and  prob- 
ably if  they  even  do  not,  and  are  liable  civilly 
to  the  vendee  without  any  fraud  on  their  part  or 
warranty  of  the  soundness  of  the  thing  sold : 
but  a  private  person,  not  following  any  of  these 
trades,  who  sells  an  unwholesome  article  for 
food,  is  not  liable  under  such  circumstances. 
Burriby  v.  BolliU,  16  M.  &  W.  644  ;  17  L.  J., 
Ex.  190  ;  11  Jur.  827. 

A  meat  salesman  can  be  indicted  at  common 
flaw  for  knowingly  sending  or  exposing  meat  for 
■sale  in  a  public  market  as  fit  for  human  food, 
which,  in  fact,  was  not  so.  Beg,  v.  Stevenson^ 
3  F.  &  F.  106. 

So  a  carrier,  for  knowingly  bringing  to  market 
meat  unfit  for  human  food.  Beg,  v.  Jarvit^  3 
F.  &  F.  108. 

'  But  a  person  is  not  Indictable  for  sending  to  a 
meat-salesman  meat  he  knows  to  be  unfit  for 
liuman  food,  if  he  does  not  know  and  intend  that 
it  is  to  be  sold  as  human  food.  Beg,  v.  Crawley^ 
:3  F.  &  F.  109. 

Person  « to  Whom  the  Same  beloagi "— Under- 
l)ailiff.] — ^The  appellant  was  an  under-bailifE  on 
the  estate  of  N.,  a  large  landowner,  and  it  was 
Ihis  duty  to  receive  instructions  from,  and  obey 
the  orders  of,  Uie  head  bailiff.  Two  cows  be- 
longing to  N.  were  slaughtered,  as  they  were 
affected  by  disease ;  the  appellant  was  not 
present  when  the  cows  were  slaughtered,  but  on 
the  same  day  he  was  told  by  the  head  bailiff  to 
send  the  meat  to  Portsmouth,  and  to  go  there 
himself  to  meet  it.  The  appellant  went  to 
Portsmouth  on  the  following  day  and  saw  a 
butcher  named  B.,  and  on  the  next  day,  the 
'head  bailiff,  having  been  told  that  the  meat  had 
not  been  sent  off,  directed  the  appellant  to  take 
the  meat  to  P.  railway  station  and  consign  it  to 
the  butcher.  The  transit  of  the  meat  to  the  P. 
rstation  was  superintended  by  the  appellant,  who 
.took  charge  of  it.  It  was  then  sent  by  train  in 
the  appellant's  own  name  to  the  butcher  at 
Portsmouth,  the  appellant  sending  a  telegram 
to  the  butcher,  "  Two  carcases  of  meat  addressed 
Tto  you ;  make  best  of  it."  The  butcher  replied 
that  the  meat,  which  was  then  lying  at  Ports- 
mouth railway  station,  was  of  no  use  to  him. 
The  appellant  then  sent  a  telegram  to  the  station- 
-master :  **  Ask  consignee  to  do  the  best  he  can. 
If  he  can't  dispose  of  it,  ask  him  to  bury  it,  and 
^charge  sender  expenses."  The  meat  was  seized 
while  lying  at  the  station,  and  condemned  as 
unsound.  Upon  these  &cts  the  appellant  was 
•convicted,  under  s.  117  of  the  Public  Health 
Act,  1875,  of  exposing  unsound  meat  for  sale,  as 
•Ijeing  the  person  '*  to  whom  the  same  belonged  "  : 
— Held,  quashing  the  conviction,  that  there  was 
~no  evidence  whatever  upon  the  facts,  to  shew 
tthat  the  appellant  was  the  person  **  to  whom  the 


meat  belonged  "  within  the  meaning  of  s.  117  of 
the  act.  Keuston  v.  Monkoom^  68  L.  T.  231 ;  16 
Cox,  G.  C.  382  ;  61  J.  P.  692. 

Xzpoinre  for  Sale.] — Diseased  meat  placed  on 
a  cart,  when  passing  along  Uie  streets  of  the 
city  of  Dublin  from  a  slaughter-house  to  a  place 
for  the  manufacture  of  preserved  meats,  in  the 
city,  was  seized  by  the  inspector  of  nuisances : — 
Held,  that  the  meat  was,  when  placed  upon  the 
cart,  exposed  for  sale  and  intended  for  the  food 
of  man,  within  the  meaning  of  the  26  &  27  Vict, 
c.  117,  8.  2.  Daly  v.  Wehh,  Ir.  B.  4  C.  L.  309; 
18  W.  B.  631. 

The  appellant,  a  &rmer,  sent  to  a  salesman  on 
the  London  Central  Meat  Market  meat  for  the 
purpose  of  being  sold  for  human  food,  such  meat 
being  unwholesome  and  unfit  for  the  food  of 
man.  The  salesman  did  not  expose  the  meat 
for  sale,  but  placed  it  on  one  side,  and  gave 
notice  to  an  inspector  of  nuisances,  who  caused 
the  meat  to  be  removed  and  condenmed  by  a 
justice.  The  appellant  was  thereupon  summoned 
before  a  justice  upon  an  information  laid  imder 
s.  2  of  the  Nuisances  Bemoval  Act  (Amendment 
Act),  1863,  charging  him  with  being  the  owner 
of  meat  "unlav^ully  deposited  in  the  London 
Central  Meat  Market  for  the  purpose  of  sale  and 
intended  for  the  food  of  man,  the  same  being 
diseased,  unsound,  unwholesome  and  unfit  for  the 
food  of  man,"  and  was  convicted : — Held,  that 
there  having  been  no  sale  or  exposure  for  «de  of 
the  meat,  the  appellant  was  wrongly  convicted. 
Barlow  v.  Terrett,  60  L.  J.,  M.  C.  104  ;  [1891] 
2  Q.  B.  107 ;  65  L.  T.  148 ;  39  W.  B.  640 ;  55 
J.  P.  632. 

Inteat  to  Sell.] — ^A  person  who  has  unsound 
meat  in  his  possession  with  the  intention  of 
selling  the  same  for  the  food  of  man  is  guilty  of 
an  offence  under  s.  117  of  the  Public  HealUi  Act, 
1875,  although  he  may  not  have  actually  exposed 
the  meat  for  sale.  Vinter  v.  Hind  (10  Q.  B.  D. 
63)  distinguished.  Malliruon  v.  Carr,  60  L.  J., 
M.  C.  34  ;  [1891]  1  Q.  B.  48  ;  63  L.  T.  459  ;  39 
W.  B.  270  ;  17  Cox,  C.  C.  220 ;  55  J.  P.  102. 

The  council  of  a  borough  under  the  Municipal 
Corporations  Act  (5  &  6  Will.  4,  c.  76),  s.  99, 
empowering  them  to  make  by-laws  for  the 
suppression  of  all  such  nuisances  as  are  not 
already  punishable  in  a  summary  manner,  made 
a  by-law  imposing  a  penalty  on  any  butcher  or 
other  person  who  should  have  in  his  possession, 
with  intent  to  sell  or  expose  {for  sale,  any 
unsound,  putrid  or  unwholesome  meat  or  other 
victuals  or  provisions  unfit  for  tlie  food  of  man, 
or  which  would  be  deleterious  to  the  health  of 
persons  who  might  feed  thereon.  S.  was  charged 
under  this  by-law  with  having  in  his  possession, 
with  intent  to  sell,  some  cheese  unfit  for  the  food 
of  man : — ^Held,  that  the  by-law  was  properly 
made,  and  was  still  in  force,  and  that  the  having 
in  possession  with  intent  to  sell,  or  exposing  for 
sale,  cheese  which  was  in  fact  unfit  for  human 
food,  was  a  nuisance  at  common  law,  and  so 
within  the  scope  of  the  Municipal  Corporations 
Act,  s.  90,  and  that  S.  was  within  the  by-law. 
ShillUo  V.  Thompson,  45  L.  J.,  M.  C.  18;  1 
Q.  B.  D.  12  ;  33  L.  T.  506  ;  24  W.  B.  67. 

Scieater.] — It  is  not  necessary  to  support  a 
conviction  under  s.  117  of  the  Public  Health  Act, 
1875,  against  the  owner  of  unsound  meat  for 
exposing  it  for  sale,  that  proof  should  be  given 
of  actual  personal  knowledge  on  the  part  of  -^e 
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owner  of  the  condition  of  the  meat.  Blaker  v. 
TOUtone,  63  L.  J.,  M.  C.  72  ;  [1894]  1  Q.  B. 
345  ;  10  B.  94  ;  70  L.  T.  31  ;  42  W.  B.  253 ;  58 
J  P.  184. 

Obftruetiiig  Inspeotion— On  a  Sunday.] — ^A 
butcher  at  his  residence  half  a  mile  from  his 
shop*  on  a  Sunday  afternoon  was  requested  to 
go  himself  or  send  someone  with  the  key  to 
admit  the  inspector  of  nuisances  to  his  shop,  in 
order  that  some  meat  there  might  be  examined. 
He  refused,  and  was  conyicted  under  26  &  27 
Yict.  c.  117,  s.  3,  of  preventing,  obstructing,  or 
impeding  the  inspector  when  duly  engaged  in 
carrying  the  provisions  of  that  act  into  execu- 
tion : — Held,  that  i^though  Sunday  afternoon 
might,  under  some  circumstances,  be  a  reason- 
able time  for  the  examination  of  meat  under  s.  2, 
the  butcher  had  committed  no  offence  under  s.  3. 
Small  V.  Bickley,  32  L.  T.  726. 

Beinrs.] — The  respondent,  a  butcher,  exposed 
for  sale  part  of  a  cow  which  had  died  of  disease, 
and  sola  the  meat  to  a  customer,  who  took  it 
home  ior  food,  and  some  days  afterwards  at 
the  request  of  the  appellant,  an  inspector  of 
nuisances,  handed  it  over  to  him,  and  it  was  con- 
demned by  a  justice  as  unfit  for  the  food  of  man  : 
— ^Held,  that  the  meat  was  not  ^*  so  seized  "  and 
condemned  as  is  prescribed  by  ss.  116, 117,  of  the 
Public  Health  Act,  1875,  and  therefore  the 
respondent  was  not  liable  as  the  person  to  whom 
the  same  "  did  belong  at  the  time  of  the  exposure 
for  sale,"  to  a  penalty  under  s.  117.  Vinter  v. 
Hindr  52  L.  J.,  M.  C.  93  ;  10  Q.  B.  D.  63  ;  48 
L.  T.  359  ;  81  W.  B.  198  ;  47  J.  P.  373. 

Some  diseased  meat  was  taken  into  a  yard 
belonging  to  a  butcher's  shop  and  then  seised  by 
the  police.  Within  this  yard  there  was  a 
slaughter-house : — Held,  that  the  yard  was  a 
place  within  26  &  27  Yict.  c.  117,  s.  2.  Young 
V.  GaUridge,  38  L.  J.,  M.  0. 67  ;  L.  B.  4  Q.  B.  166. 

Condsmnation  Day  after  Beiinre  — Whether 
Delay  reasonable.] — Where  uusound  meat  was 
seized  by  the  inspector  of  nuisances  at  half -past 
nine  in  the  evening,  and  he  then  went  in  search 
of  a  justice,  but  did  not  find  one  till  next  morn- 
ing at  a  quarter-past  ten,  when  an  order  to  con- 
demn the  meat  was  made: — Held,  that  there 
had  been  no  unreasonable  delay,  and  that  the 
justices  were  wrong  in  dismissing  on  that  ground 
an  information  for  having  unsound  meat  for  sale 
.within  the  meaning  of  ss.  116  and  117  of  the 
Public  Health  Act,  1875.  BuHoh  v.  Bradley, 
h\  J.  P.  118. 

Eridenee  that  Meat  was  wrongly  Condemned 
<— Adaisiibility.] — Meat  exposed  bv  a  butcher 
for  sale  was  seized  and  condemned  under  the 
Public  Health  Act,  1875,  ss.  116  and  117,  as 
-unfit  for  the  food  of  man.  Upon  a  charge 
against  the  butcher  under  s.  117  (which  enacts 
that  the  person  to  whom  the  meat  seized  and 
-<x>ndenmed  belonged  shall  be  liable  to  a  penalty), 
the  justices  admitted  evidence  that  the  meat  was 
•sound  and  fit  for  the  food  of  man,  and,  being 
satisfied  that  it  was  so,  dismissed  the  charge  : — 
Held,  that  the  justices  decided  correctly.  Waye 
.-w.  Thompgan,  54  L.  J.,  M.  C.  140 ;  15  Q.  B.  D. 
342  ;  53  L.  T.  358  ;  33  W.  B.  738 ;  15  CJox,  C.  0. 
785  ;  49  J.  P.  693. 

Beftual  of  Kagistrate   to  Condemn  —  Com- 
.;pensation  —  Costs  of  Attendanee.]  —  When  a 


justice  refuses  to  condemn  as  unwholesome 
meat  that  has  been  seized  by  the  officer  of  a 
local  authority  under  s.  116  of  the  Public  H^th 
Act,  1876,  the  owner  is  entitled  to  include  in  the 
amotmt  of  "full  compensation**  recoverable  by 
him  from  the  local  authority  under  s.  308,  the 
costs  incurred  through  the  attendance  of  himself 
and  his  witnesses  before  the  magistrate.  Bater 
and  Birkenhead  Corporation,  In  re,  62  L.  J., 
M.  C.  107 ;  [1893]  2  Q.  B.  77 ;  4  B.  488  ;  69 
L.  T.  220  ;  41  W.  B.  513  ;  58  J.  P.  7— C.  A. 

The  Queen's  Bench  Division  also  held  that 
where  a  justice  refuses  to  condemn  the  meat, 
the  owner  cannot  decline  to  take  it  back  if 
tendered  to  him  ;  and,  therefore,  the  compensa- 
tion he  is  in  such  case  entitled  to  under  s.  308  is 
the  difference  between  the  value  of  the  meat 
when  seized  and  when  tendered.  8,  C,  62  L.  J., 
M.  C.  107  ;  [1893]  1  Q.  B.  679  ;  4  B.  438 ;  68 
;  41  W.  B.  513  ; 


L.  T.  680 


57  J.  P.  487. 


Destmetion  of  Keat— Hotiee  J— The  116th  and 
117th  sections  of  the  Public  Health  Act,  1875, 
give  power  to  a  medical  officer  of  health  or 
inspector  of  nuisances  to  seize  meat,  &c.  exposed 
for  sale  or  deposited  in  any  place  for  the  purpose 
of  sale,  or  of  preparation  for  sale,  and  intended 
for  the  food  of  man,  which  may  appear  to  him 
to  be  diseased  or  unsound,  and  carry  it  before  a 
justice,  who,  if  it  appears  to  him  to  be  diseased 
or  unsound,  is  to  condemn  the  same  and  order  it 
to  be  destroyed.  The  person  to  whom  such 
meat,  &c.  bdongs  is  also  rendered  by  s.  117, 
liable  to  a  penalty : — Held,  that  meat  might  he 
taken  before  a  justice  under  the  above  sections 
and  condemned  without  any  summons  or  notice 
to  the  person  to  whom  it  belonged,  and  that 
such  person  having  been  subsequently  to  the 
destruction  of  the  meat  summoned  and  convicted 
of  an  offence  under  the  above  sections,  such  con- 
viction was  good.  Bm,  v.  Wliite,  or  WhUe  v. 
Bcd/em,  49  L.  J.,  M.  C.  19  ;  5  Q.  B.  D.  16 ;  41 
L.  T.  524  ;  28  W.  B.  168  ;  44  J.  P.  87. 


b.   Adulteration  of  Food 

i.  Offences  generally, 

**Food" — ^Baking  Powder.] — Baking  powder 
composed  of  ingitidients  some  of  which  arc 
injurious  to  health  is  not  an  article  of  "  food  " 
within  the  Sale  of  Food  and  Drugs  Act,  1875, 
and  a  person  selling  the  same  cannot  be  con- 
victed under  s.  3.  '^Food"  comprises  articles 
intended  to  form  substantial  components  of 
articles  of  food  or  to  be  eaten  as  adjuncts 
thereto.    James  v.  Jones,  63  L.  J.,  M.  C.  41  ; 

1894]  1  Q.  B.  304 ;  10  B.  410  ;  70  L.  T.  351  ; 

2  W.  B.  400;  17  Cox,  C.  C.  726;  58  J.  P. 
230. 


i 


'*Dnig '' — Beeswax.] — ^In  a  prosecution,  under 
s.  6  of  the  Sale  of  Food  and  Drugs  Act,  1875,  of  a 
grocer  for  selling  beeswax  adulterated  by  being 
mixed  with  paraffin : — ^Held,  that  beeswax,  so 
sold,  was  not  a  drug.  Fowle  v.  Fowle^  75  L.  T. 
614  ;  18  Cox,  G.  C.  462 ;  60  J.  P.  758. 

Bread.] — Mixing  alum  with  bread  in  such 
manner  as  that  crude  lumps  were  found  in  the 
bread  is  indictable.  Bern  v.  IHxont  3  M.  &  S. 
11  ;  4  Camp.  12 ;  16  B.  B.  381. 

Indictment  against  a  defendant  who  was  em- 
ployed to  make  bread  for  the  Military  Asyluin, 
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which  charged  that  he  deliyered  to  J.  H.  diven, 
to  wit,  297  loaves,  as  and  for  good  household 
bread,  for  the  use  and  supplj  of  the  asylum  and 
the  children  belonging  thereto,  whereas  the 
loaves  were  not  good  household  bread,  but 
contained  divers  noxious  and  unwholesome 
materials  not  fit  for  the  food  of  man,  is  suffi- 
ciently certain,  without  shewing  what  the 
noxious  materials  were,  or  that  uie  defendant 
intended  to  injure  the  children's  heaJth.    lb. 

An  indictment  does  not  lie  against  a  miller  for 
receiving  good  barley  to  gpind  at  his  mill,  and 
delivering  a  mixture  of  oatmeal  and  barleymeal 
differing  from  the  produce  of  the  barley  and 
which  is  musty  and  unwholesome.  Hato  v. 
Haynes,  4  M.  &  S.  214. 

Indictment  against  a  miller,  charging  in  the 
same  count  that  he  received  two  separate  parcels 
of  barley,  each  of  four  bushels,  to  be  ground  at  his 
mill,  and  that  he  delivered  three  bushels  forty-six 
lbs.  of  oatmeal  and  barleymeal  mixed,  other  and 
different  than  the  produce  of  the  four  bushels,  is 
ill,  for  the  uncertainty  to  which  of  the  four 
bushels  it  relates.    lb, 

Oin.] — ^A  publican  sold  as  a  bottle  of  gin 
liquid  composed  of  26  per  cent,  alcohol,  70  per 
cent,  water,  and  4  per  cent,  sugar.  Evidence 
was  adduceid  that  gin  was  sold  by  retailers  at 
varying  strength  from  proof  to  20  per  cent,  under 
proof.  This  liquid  was  44  per  cent,  under  proof, 
but  the  analyst  said  he  should  call  it  "gin 
whose  alcoholic  strength  was  exceedingly  low." 
Justices  convicted  the  publican  under  the  Sale 
of  Food  and  Drugs  Act,  1875  (38  &,  39  Vict.  c. 
63),  s.  6  : — Held,  the  fiacts  justified  the  finding 
that  this  liquid  was  not  of  the  quality  of  gin,  but 
that  the  excess  of  water  was  a  fraudulent  increase 
of  the  measure  of  the  article  within  the  enacting 
part  of  the  section.  PtulUer  v.  Sterenitt,  35  L.  T. 
862. 

A  publican  was  convicted  under  the  Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63), 
s.  6,  for  selling  to  the  prejudice  of  the  purchaser 
a  pint  of  gin  which  was  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded  by 
such  purchaser.  A  person  asked  for  a  pint  of 
gin  at  the  publican's  premises.  He  said  that 
he  had  gin  at  2t,  and  Is.  id.  per  pint.  The  pur- 
chaser bought  a  pint  at  the  latter  price.  On 
analysis  the  gin  was  found  to  contain  43*15  per 
cent,  of  water,  that  is,  it  was  43*15  below  proof, 
but  the  mixture  was  not  injurious  to  health. 
The  magistrate  found  that  there  was  no  recog- 
nised standard  of  alcoholic  strength  for  gini  but 
that  it  varied  from  proof  to  20  under  proof : 
— Held,  that  whether  the  mixture  in  question 
was  what  a  purchaser  buying  gin  without  any 
fuither  description  would  reasonably  expect  to 
receive  was  a  question  of  fact  for  the  magistrate ; 
and  tliat  there  was  sufficient  evidence  to  justify 
the  conviction.  Webb  v.  Knight^  46  L.  J.,  M.  C. 
264  ;  2  Q.  B.  D.  630  ;  36  L.  T.  791 ;  26  W.  R.  14 
— C.A. 

And  see  Oage  v.  Msey^  post,  coL  453. 

Tea.] — ^A  tea  dealer  was  convicted  under  the 
Adulteration  of  Food  Act,  1870  (36  &  86  Vict. 
c.  74),  s.  2  (repealed),  for  selling  geeen  tea  as 
unadulterated  which  was  adulterated.  A  person 
asked  for  two  ounces  of  green  tea  at  the  shop,  for 
which  he  paid  5^(2.,  the  shopman  stating  that  he 
was  authorised  by  his  employer  to  guarantee  all 
their  green  teas  of  the  value  of  3«.  per  pound 
and  upwards  as  genuine  green  teas.    On  analysis. 


the  tea  was  proved  to  be  painted  or  faced  with 
gypsum  and  prussian  blue  for  the  purpose  of 
colouring  it.  The  tea  was  sold  in  the  same  state 
in  which  it  comes  from  abroad.  The  tea,  which 
is  imported  from  China  as  green  tea,  and  gene- 
rally known  as  such  in  the  tea  trade,  is  painted 
and  faced  in  this  manner ;  but  this  practice  is 
not  known  to  the  public.  Pure  green  tea, 
though  not  known  generally  in  the  trade  as 
green  tea,  is  imported  from  Japan: — ^Held,  by 
Oockbum,  C.J.,  Blackburn  and  Archibald,  JJ., 
Quain,  J.,  dissentiente,  that  the  conviction  was 
right.  Roberts  v.  Egertoiii  43  L.  J.,  M.  C.  135  ; 
L.  R.  9  Q.  B.  494 ;  30  L.  T.  633 ;  22  W.  R. 
797. 

CofliM  —  FraiidiileiLt  Intention  to  Inoreati 
Bnlk.] — ^The  defendant  was  a  shopkeeper,  and 
on  being  asked  for  a  pound  of  coffee  served  Uie 
purchaser  out  of  a  canister  of  Symington's 
coffee,  for  which  1«.  4^.  was  paid,  and  affixed  a 
label  stating  that  it  was  sold  as  a  mixture  of 
chicory  and  coffee.  It  contained  85  per  cent 
of  chicory.  The  magistrate  dismissed  tne  infor- 
mation for  selling  to  the  prejudice  of  the 
purchaser,  but  did  not  find  whether  the  mixture 
was  made  with  a  fraudulent  intent  to  increase 
the  bulk : — Held,  that  he  was  bound  to  find  that 
fact,  and  if  affirmatively,  that  he  ought  to 
convict,  though  the  defendant  might  have  sold 
the  article  as  he  purchased  it.  Harder  v. 
Meddings,  44  J.  P.  234. 

The  respondent  went  into  the  appellant's  shop 
and  asked  for  half  a  pound  of  coffee,  for  which 
he  was  charged  9^.,  the  price  of  pure  coffee; 
when  the  coffee  was  put  up  in  a  parcel  and  lying 
on  the  coimter  after  payment,  the  respondent 
said  he  had  bought  it  for  analysis.  The  appel- 
lant then  pointed  out  a  label  outside  the  parcel 
with  the  words,  "  This  is  a  mixture  of  coff»5  and 
chicory."  On  analysis  the  coffee  was  only  60  per 
cent. ;  and  the  justices  found  that  the  chicorj 
was  used  fraudulently  to  increase  the  bulk,  and 
convicted  L. : — Held,  that  the  justices,  on  flTi<ling 
that  there  was  fraud,  were  right.  Liddiard  v. 
Ileece,  44  J.  P.  233. 

O.  sold  French  coffee,  the  label  stating  that  it 
was  mixed  with  chicory,  and  the  purchaser  was 
also  told  the  same.  The  analysis  shewed  that 
there  was  60  per  cent,  chicory,  and  40  per  cent, 
coffee.  The  justices  convicted  O.,  holding  that, 
as  the  proportion  of  chicory  was  not  stated,  it 
must  have  been  added  fraudulently  to  increase 
the  bulk : — Held,  the  justices  were  wrong,  and 
that  there  was  no  evidence  to  support  a  con- 
viction.    Otter  V.  Edgley,  57  J.  P.  457. 

Articlo  aiked  fbr.] — ^A.  went  into  H.*s 


shop  and  asked  for  half  a  pound  of  coffee.  H. 
said  she  did  not  keep  it,  whereon  A.  pointed  to 
certain  tins  labelled  "coffee  and  chicory."  H. 
said  she  sold  that  as  a  mixture,  and  A.  asked  for 
half  a  pound  of  it,  which  H.  sold.  The  mixtoie 
contained  about  30  per  cent,  of  coffee.  H.  waa 
charged  with  selling  coffee  not  of  the  nature,  &c^ 
of  coffee : — Held,  that  the  justices  were  wron^^ 
in  convicting  H.  of  selling  coffee,  for  that  she 
sold  only  a  mixture  as  she  was  entitled  to  do, 
and  in  aoing  which,  she  committed  no  offence 
within  6.  6  of  38  &  39  Vict,  c  63.  Higgins  t^ 
Hall,  51  J.  P.  293. 

Milk — Skimmed  Xilk.] — ^It  was  proved  on  aik 
information  under  s.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  that  the  appellant,  who  was 
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inspector  under  the  act,  on  asking  the  respon- 
dent, a  milk  seller,  for  ^*  milk,"  was  supplied  by 
the  respondent  with  milk  which  had  been 
skimmed,  and  which  was,  in  consequence,  as 
compared  with  normal  milk  as  it  comes  from  the 
cow,  deficient  in  butter  fat  to  an  extent  of  60 
per  cent. : — Held,  that  on  these  facts  it  was  not 
proved  that  any  offence  had  been  committed 
Dj  the  respondent  against  the  proTisions  of  s.  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875.  Laim 
V.  Collifu,  64  L.  J.,  M.  C.  76  ;  14  Q.  B.  D.  193  ; 
62  L.  T.  267  :  83  W.  R.  366  :  49  J.  P.  89. 


In   course   of  Delivery  —  Payment   of 


Carriage  by  Purohaser — '<  Place  of  Delivery."] 
— By  the  Bale  of  Food  and  Drugs  Act  Amend- 
ment Act,  1879  (42  k,  43  Vict.  c.  30),  s.  3,  certain 
officers  therein  named  "may  procure  at  the 
place  of  deliTCry  any  sample  of  any  nulk  in 
course  of  deliyery  to  the  purchaser  or  consignee 
in  pursuance  of  any  contract  for  the  sale  to  such 
purchaser  or  consignee  of  such  milk  ";  and  power 
is  given  to  submit  such  sample  for  analysis,  and 
take  proceedings  as  provided  by  s.  13  of  the 
Sale  of  Food  and  Drugs  Act,  1875.  The  appel- 
lant, who  lived  at  C,  contracted  with  a  dairy 
company  for  the  sale  to  them  of  the  milk  from 
his  dairy,  to  be  delivered  at  London,  or  at  such 
other  station  as  the  purchasers  should  from  time 
to  time  appoint ;  the  carriage  of  the  milk  from 
G.  to  be  paid  by  the  purchasers.  The  purchasers 
appointed  H.  as  a  station  for  the  delivery  of 
milk  under  the  contract.  The  appellant  con- 
signed milk  from  C.  to  the  purchasers  at  H. ; 
immediately  on  its  arrival  at  the  latter  station, 
and  before  possession  was  taken  of  it  by  the 
purchasers,  a  sample  was  taken  by  the  respon- 
dent, which,  upon  analysis,  was  found  to  be 
adulterated  by  the  addition  of  water : — Held,  that, 
notwithstanding  the  provision  for  payment  of 
the  carriage  by  the  purchasers,  H.  was  the  place 
of  delivery  of  the  milk  to  the  purchasers  within 
the  meaning  of  the  section ;  and  the  appellant 
was,  therefore,  rightly  convicted  of  an  offence 
under  the  acts.  FlUhie  v.  Etington^  [1892] 
2  Q.  B.  200  ;  66  L.  T.  199 ;  40  W.  B.  380 ;  17 
Cox,  C.  C.  481 ;  56  J.  P.  312. 

Kiutard — Declaration  of  Impurity.] — The  36 
&  36  Vict.  c.  74,  s.  3  (repealed),  enacts,  that "  any 
person  who  shall  sell  any  article  of  food  .  .  . 
knowing  the  same  to  have  been  mixed  with 
any  other  substance,  with  intent  fraudulently  to 
increase  its  weight  or  bulk,  and  who  shall  not 
declare  such  admixture  to  any  purchaser  thereof 
before  delivering  the  same  and  no  other,  shall  be 
deemed  to  have  sold  an  adulterated  article  of  food 
.  .  .  under  this  act "  : — Held,  that  a  person  who 
had  sold  mustard  admixed  with  flour  and  tur- 
meric, substances  not  injurious  to  health,  declar- 
-m^  at  the  time  of  such  stde  that  he  did  not  sell  the 
article  as  pure  mustard,  had  been  guilty  of  no 
offence  under  the  statute,  and  that  it  was  not 
necessary,  in  order  to  comply  with  s.  3,  that  he 
should  declare  the  nature  and  proportion  of  the 
substances  admixed.  Pope  v.  Tearle^  43  L.  J., 
M.  C.  129 ;  L.  B.  9  0.  P.  499 ;  30  L.  T.  789  ;  22 
W.  B.  950. 

Hops.] — It  is  an  offence  within  7  Geo.  2,  c.  19, 
to  mix  the  vapour  of  Bi:dphur  and  brimstone  with 
hops.    Bex  V.  Pack,  6  Term  Bep.  374. 

Seeds— Dyeing.]— Under  32  &  33  Vict.  c.  112 
(The  Adulteration  of  Seeds  Act,  1869),  which  by 
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s.  2  defines  the  term  "  to  dye  seeds  "  as  giving  to 
seeds  by  any  process  of  colouring,  dyeing,  sulphur 
smoking,  or  other  artificial  means,  the  appearance 
of  seeds  of  another  kind,  and  by  s.  3  imposes  a 
penalty  upon  any  person,  who  with  intent  to 
defraud,  "  dyes  any  seeds,  or  sells  any  dyed  seed," 
no  offence  is  committed  by  subjecting  seeds  to  a 
process  by  sulphur  smoking,  so  as  to  improve 
them  in  appearance,  and  to  make  old  and  inferior 
seed  appear  to  be  new  seed,  so  long  as  such  seed 
is  not  made  to  appear  of  a  different  species  or 
description  from  that  to  which  it  actually  belongs. 
Francis  v.  Maas.  47  L,  J.,  M.  C.  83  ;  3  Q.  B.  D. 
341  ;  38  L.  T.  100  ;  26  W.  B.  422. 

Saffiron  —  Article  lold,  wholly  diflisront  from 
that  demanded.] — The  Sale  of  Food  and  Drugs 
Act  ,1876,  after  reciting  that  it  is  desirable  to 
amend  the  law  regarding  the  sale  of  foods  and 
drugs  in  a  pure  and  genuine  condition,  provides 
by  s.  6  that  no  person  shall  sell  to  the  prejudice 
of  the  purchaser  any  article  of  food  or  any 
drug  which  is  not  of  the  nature,  substance, 
and  quality  of  the  article  demanded  by  such 
purchaser  under  a  penalty : — ^Held,  that  s.  6 
was  not  limited  in  its  application  to  sales  of 
adulterated  articles,  but  that  it  applied  also  to 
cases  in  which  the  article  sold  was  unadulterated 
but  wholly  different  from  that  demanded  by  the 
purchaser.  Knight  v.  Bowergy  64  L.  J.,  M.  C. 
108;  14Q.B.  D.  845;  53  L.  T.  234;  33  W.  B. 
613  ;  16  Cox,  C.  C.  728  ;  49  J.  P.  614. 

Tincture  of  Opium  —  British  PharmacopoBia 
Standard  of  Quality.]-— Upon  a  complaint  under 
s.  6  of  the  Food  and  Drugs  Act,  1876,  for  selling 
tincture  of  opium  which  was  not  "  of  the  nature, 
substance,  or  quality,"  of  the  article  demanded 
by  the  purchaser,  it  appeared  that  the  drug  which 
was  sold  as  *  *  tincture  of  opium  '*  by  the  defendant 
was  deficient  in  opium  to  the  extent  of  one 
third,  and  in  alcohol  to  the  extent  of  nearly  one 
half  as  compared  with  the  standard  prescribed 
by  the  British  Pharmacopoeia : — Held,  that  the 
defendant  was  liable  to  be  convicted,  although 
the  purchaser  had  not  specifically  asked  for 
tincture  of  opium  "prepared  accoiding  to  the 
recipe  in  the  British  Pharmacopoeia."  White  v. 
Bywater,  19  Q.  B.  D.  682 ;  36  W.  B.  280 ;  61 
J.  P.  821. 

Bepresentation  at  Time  of  Sale.]  —  To  con- 
stitute an  offence  under  s.  6  of  the  Food  and 
Drugs  Act,  1876,  the  representation  of  the 
"  nature,  substance,  and  quality "  of  the  article 
must  be  made  at  the  time  of  the  sale.  A  prior 
false  representation  in  this  respect  is  no  offence 
within  the  act,  provided  a  true  one  is  made  at 
the  time  the  sale  actually  takes  place.  Kirh  v. 
Coates,  56  L.  J.,  M.  C.  182 ;  16  Q.  B.  D.  49 ;  64 
L.  T.  178  ;  34  W.  B.  295 ;  50  J.  P.  148. 

By  36  &  36  Vict.  c.  74,  s.  2  (repealed),  every 
person  who  shall  sell  as  unadulterated  any 
article  of  food  or  drink  which  is  adulterated 
.  •  .  shall  forfeit  a  penalty  not  exceeding  20/. 
By  8.  3,  any  person  who  shall  scU  any  article  of 
food  or  drink,  knowing  the  same  to  have  been 
mixed  with  any  other  substance,  with  intent 
fraudulently  to  increase  its  weight  or  bulk,  and 
who  shall  not  declare  such  admixture  to  any 

Surchaser  before  delivering  the  same,  shall  be 
eemed  to  have  sold  an  adulterated  article  of 
food  or  drink  under  the  act.  An  information 
was  laid  against  a  provision  and  butter  dealer  for 
that  he  sold  as  unadulterated  an  article  of  food, 
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to  wit,  batter  which  was  adulterated.  It  was 
proved  that  an  inspector  of  nuisances  went  to  his 
shop  and  asked  for  a  pound  of  butter  at  7d.^  and 
the  shopman  handed  him  a  pound,  his  master 
being  present ;  on  being  analysed,  it  was  proved 
to  have  been  largely  adulterated  with  lard,  tallow, 
or  material  of  that  nature.  The  magistrate  was 
of  opinion  that  it  was  necessary  to  prove  that  the 
butter  when  sold  was  represented  as  unadulterated, 
and  that  it  was  also  necessary  to 'prove  that  the 
dealer  knew  that  the  butter  haa  been  mixed 
with  some  other  substance,  with  intent  fraudu- 
lently to  increase  its  weight  or  bulk,  and  he 
therefore  dismissed  the  information  : — Held,  first, 
that  it  was  not  necessary  that  any  express  repre- 
sentation that  the  article  sold  was  unadulterated 
should  be  made  at  the  time  of  sale  of  a  simple 
article  like  butter;  butter  was  asked  for,  and 
something  handed  over  as  butter,  and  that  was 
selling  as  unadulterated.  Fitzpairich  v,  Kelly ^ 
42  L.  J.,  M.  C.  132  ;  L.  B.  8  Q.  B.  337  ;  28  L.  T. 
558  ;  21  W.  B.  681. 

Scienter.] — Held,  secondly,  that  s.  3  (repealed), 
whatever  might  be  its  effect,  was  not  intended  to 
cut  down  s.  2  ;  it  was  merely  adding  an  additional 
offence,  and  that,  therefore,  it  was  not  necessary 
to  prove  that  the  butterman  knew  the  butter  had 
been  mixed  with  some  substance,  with  intent 
fraudulently  to  increase  its  bulk.    Ih. 

By  s.  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  "no  person  shall  sell  to  the  prejudice 
of  the  purchaser  any  article  of  food  or  any 
drug  which  is  not  of  the  nature,  substance, 
and  quality  .of  the  article  demanded  by  such 
purchaser,  under  a  penalty  not  exceeding 
20Z."  : — Held,  that,  an  offence  within  that 
section  was  committed,  although  the  seller  did 
not  know  that  the  aiticle  sold  was  not  of  the 
nature,  substance,  and  quality  demanded.  Btrtts 
v.  Arm^tead,  67  L.  J.,  M.  C.  100  ;  20  Q.  B.  D. 
771  ;  58  L.  T.  8U  ;  86  W.  R.  720  ;  16  Cox,  C.  C. 
418  ;  62  J.  P.  471. 

In  a  prosecution  under  s.  9  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  for  the  "abstraction  of 
any  part  of  an  article  of  food  before  sale,  and 
selling  without  making  disclosure,"  it  is  unneces- 
sary to  prove  guilty  knowledge  on  the  part  of 
the  seller.  Pain  v.  Boughtwood^  59  L.  J.,  M.  C. 
45  ;  24  Q.  B.  D.  353  ;  62  L.  T.  284  ;  38  W.  B. 
428  ;  16  Cox,  C.  C.  747  ;  54  J.  P.  469. 

A  person  cannot  be  convicted  under  6  &  7 
Will.  4,  c.  37,  s.  8,  for  using  prohibited  mixtures 
or  ingredients  in  the  making  of  bread  for  sale, 
unless  there  is  knowledge,  either  in  himself  or  in 
the  person  employed  by  him,  of  the  presence  of 
the  mixture  or  ingredient.  Ci*re  v.  Jamea^  41 
L.J.,  M.  C.  19  ;  L.  B.  7  Q.  B.  135  ;  25  L.  T.  593  ; 
20  W.  B.  201. 

Intent  to  lell  in  an  altered  State  without 
Votiee.] — In  a  prosecution  under  s.  9  of  the  Sale 
of  Food,  and  Drugs  Act,  1875,  it  is  suificient  to 
prove  that  an  article  of  food  has  been  altered 
by  the  abstraction  of  some  part  of  it,  and  sold 
in  its  altered  state  without  notice,  and  it  is  not 
necessary  to  prove  that  it  was  so  altered  by  the 
seller  with  intent  to  sell  it  in  its  altered  state 
without  notice.  Dyke  v.  Oower,  61  L.  J.,  M.  C. 
70 ;  [1892]  1  Q.  B.  220 ;  65  L.  T.  760 ;  17  Cox, 
C.  C.  421  ;  56  J.  P.  168. 

False  Warranty  in  Writing— Kens  Bea.] — 
Under  clause  3  of  s.  27  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  in  order  to  constitute  the  offence 


of  giving  a  false  warranty  in  writing  to  a  pur- 
chaser in  respect  of  an  article  of  food  or  drug,  a 
mens  rea  on  the  part  of  the  seller  at  the  time 
when  the  warranty  was  given  must  be  proved. 
Derbyshire  v.  HoulistoH,  66  L.  J.,  Q.  B.  569 ; 
ri897]  1  Q.  B.  772  ;  76  L.  T.  624  ;  45  W.  B.  527  ; 
61  J.  P.  374. 


ii.  Pi'ejudice  of  Purehater, 

Pnroliaier.] — ^Where  an  article  of  food,  which 
was  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded,  was  sold  to  an  inspector  of 
nuisances,  who  purclmsed  for  the  purpose  of 
analysis  under  s.  13  of  the  Sale  of  Food  and 
Drugs  Act,  1876  (38  &  39  Vict.  c.  63),  with 
money  belonging  to  the  authority  by  whom  he 
was  employed  : — Held,  that  such  sale  was  "  to 
the  prejudice  of  the  purchaser"  within  the 
meaning  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  s.  6.  Hoyle  v.  HUchviany  48  L.  J.,  M.  C. 
97  ;  4  Q.  B.  D.  233 ;  40  L.  T.  252 ;  27  W.  B. 
487. 

Pnrehaie   of    Adulterated   Article    hy 

Deputy  Inspector.] — The  respondent  was  sum- 
moned upon  an  information  laid  by  the  appellant, 
the  inspector  appointed  under  the  Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  for 
having  sold  to  the  prejudice  of  one  Toy,  certain 
coffee  which  was  not  of  the  nature  and  quality 
of    the   article  demanded   by  such   purchaser, 
contrary  to  the  provisions  of  s.  6.    It  appeared 
that  Toy  went  as  the  appellant's  assistant,  and 
asked  for  some  best  coffee,  for  which  he  paid. 
On  being  analysed,  the  coffee  purchased  was 
found  to  contain  a  large  proportion  of  chicory. 
The  justices  dismissed  the  information  on  the 
ground,  amongst    others,  that    the    proceeding 
having  been  instituted  by  the  appellant  in  his 
oflScial  capacity,  he  and  not  Toy  should  have  per- 
sonally purchoised  the  article,  and  dealt  with  the 
same :  —  Held,  upon  the  above  facts,  that  Toy 
might  be  treated  as  an  ordinary  purchaser,  and 
that  the  justices  had  acted  wrongly  in  entertaining 
the  objection.  Harder  v.  Scott ^  49  L.  J.,  M.  C.  78  ; 
5  Q.  B.  D.  552 ;  42  L.  T.  660  ;   28  W.  B.  918  ; 
44  J.  P.  520.    S.  P..  SntUh  y.  Stace,  44  J.    P. 
796. 

An  inspector  gave  his  servant  some  money  and 
sent  him  to  a  public-house  to  purchase  a  bottle 
of  spirits ;  after  the  servant  had  been  in  the 
house  a  minute,  and  had  paid  for  the  bottle,  the 
inspector  entered  : — Held,  that  the  inspector  was 
the  purchaser  and  was  himself  prejudiced.  Oar* 
forth  V.  Etam,  56  J.  P.  521. 

Votice  to  Pnrcliaser.] — ^When  the  seller  of  an 
article  brings  to  the  purchaser's  knowledge  the 
fact  that  the  article  sold  to  him  is  not  of  the 
nature,  substance,  or  quality  of  the  article  he 
demands,  the  sale  is  not  "  to  the  prejudice  of  the 
purchaser"  within  s.  6  of  38  &  39  Vict,  c  63, 
and  consequently  no  offence  is  committed  within 
that  section.  Sandys  v.  Snially  47  L.  J.,  M.  C. 
115 ;  3  Q.  B.  D.  449 ;  39  L.  T.  118  ;  26  W.  R. 
814. 

Sect.  8  points  out  a  mode  of  giving  notice  to 
the  purchaser  that  is  made  by  the  statute 
sufficient,  but  it  is  not  intended  by  that  section 
that,  whenever  the  mode  therein  specified  is  not 
adopted,  there  shall  necessarily  be  an  offence 
against  s.  6.    lb. 

By  B.  6  of  42  &  43  Vict.  c.  30,  it  is  piovidcd 
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that  "in  determining  whether  an  offence  has 

been  committed  under  38  &  39  Vict.  c.  G3,  s.  6, 

hj  selling   to  the  prejudice  of  the  purchaser 

spirits  not  adulterated   otherwise  than  bj  the 

■admixture  of  water,  it  shall  be  a  good  defence 

to  prove  that  such  admixture  has  not  reduced 

the  spirit  more   than  ...   35  degrees   under 

proof   for   gin."     The   appellant   sold  to   the 

respondent   gin  more  than  35  degrees    under 

proof,  but,  at  the  time  of  sale,  brought  to  his 

linowledge  a  printed  notice  hanging  up  in  the 

room  to  the  effect  that  all  spirits  were  sold  "  as 

•diluted  spirits,  no  alcoholic    strength  guaran- 

t<»ed  "  : — Held,  that,  although  the  appellant  had 

not  a  good  defence  under  42  &  43  Vict.  c.  30, 

8.  6,  he  was  not  by  that  section  deprived  of  any 

•defence  which  he  would  have  had  under  38  &  39 

Vict.  c.  63,  and  that  the  sale  not  having  been  to 

the  prejudice  of  the  purchaser,  no  offence  had 

l)een    committed    under  38  &   39  Vict.  c.  63, 

«.  6.      Gage  v.  EUey,  52  L.  J.,  M.  C.  44  ;    10 

•Q.  B.  D.  518 ;  48  L.  T.  226  ;  31  W.  R.  500  ;  47 

J.  P.  391. 

An  agent  of,  and  acting  at  the  instance  of,  an 
inspector  under  the  Sale  of  Food  and  Drugs  Act, 
1875,  entered  the  shop  of  a  provision  dealer  and, 
pointing   to   an   article    labelled    "Valleyfield 
Finest  Oleine  Cheese,"  demanded  two  pounds  of 
•cheese.     The  words  "Finest  Oleine"  were  in 
smaller  type  than  the  other  words.    He  did  not 
notice  the  word  "  oleine  "  and  did  not  know  its 
meaning.    He  received  the  article  and  paid  for 
it.    The  inspector  then  entered  the  shop  and 
notified  that  he  intended  to  have  the  substance 
analysed.    The  purchaser  did  not  receive  any 
label  notifpng  that  the  article  was  a  mixture. 
The  analysis  shewed  the  article  to  contain  seventy 
per  cent,  of  fat  other  than  milk  fat.    The  magis- 
trate held  that  there  was  no  sufficient  indication 
•of  the  admixture  of  the  foreign  ingredient,  and 
that  the  purchaser  was  supplied  to  his  prejudice 
with  an  article  not  of  the  nature  and  substance 
•demanded : — Held,  that  the  vendor  was  rightly 
convicted  of  selling  the  article  to  the  prejudice 
-of  the  purchaser.     Cdlett  v.  Walker^  64  L.  J., 
3£.  C.  267  ;  59  J.  P.  600. 


iii.  AnalytU, 

Votice  of  —  When  Ifeoesisry.]  —  It  is  a 
-condition  precedent  to  a  summary  conviction 

under  the  Sale  of  Food  and  Drugs  Act,  1875 

(38  A;  39  Vict.  c.  63),  s.  6,  that  the  purchaser  of 
-the  article  shall  notify  to  the  seller  his  intention 
-to  have  it  analysed  by  the  public  analyst.  It  is 
mot  enough  for  him  to  say  that  he  had  purchased 

the   article   for  the   purpose  of   the   analysis. 

Barnes  v.  Chipp,  47  L.  J.,  M.  C.  86 ;  8  Ex.  D. 

176 ;  88  L.  T.  570  ;  26  W.  R.  635. 

The  provisions  of  s.  14  of  the  Sale  of  Food 
.and  Drugs  Act,  1875,  apply  to  the  purchase  of  an 
4irticle  by  a  private  person  as  weU  as  by  one  of 

the  public  officers  named  in  the  act ;  so  that  it  is 
:a  condition  precedent  to  the  right  of  a  private 

purchaser   to  take   proceedings   for  a  penalty 

under  the  act  that  he  should  have  given  to  the 
.seller  the  notification  required  by  that  section. 

Parsons  v.  Birmingham  Dairy   Co.^  51   L.  J., 

M.   C.  Ill;  9  Q.  i3.  D.  172;  30  W.   R.  748; 

46  J.  P.  727. 

When  Unneeenary.] — ^It  is  not  necessary, 

'HK'here  a  sample  of  milk  in  course  of  delivery  Is 
iprocured  for  analysis  under  s.  3  of  the  Sale  of 


Food  and  Drugs  Act  Amendment  Act,  1879,  for 
the  officer  procuring  such  sample  to  notify  to  the 
seller  or  his  agent  his  intention  of  having  the 
sample  analysed,  or  to  deliver  to  the  seller  or  his 
agent  a  portion  of  the  sample  in  accordance  with 
the  provisions  of  s.  14  of  the  Sale  of  Food  and 
Drugs  Act,  1875.  Rotich  v.  Hall^  50  L.  J., 
M.  C.  6  ;  6  Q.  B.  D.  17  ;  44  L.  T.  183  ;  29  W.  R. 
304  ;  45  J.  P.  220. 

The  provisions  of  s.  14  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  do  not  apply  to  the  purchase 
of  an  article  unless  for  analysis,  and  therefore  it 
is  not  a  condition  precedent  to  the  right  of  a 
purchaser  for  consumption  to  take  proceedings 
for  a  penalty  under  the  act  that  he  should  have 
given  to  the  seller  the  notification  required  by 
that  section.  Parsons  v.  BimiingJiam  Dairy  Co. 
(9  Q.  B.  D.  172)  dissented  from.  Ennishillcn 
Union  V.  Hilliard,  14  L.  R.,  Ir.  214. 

A  sample  of  milk  in  course  of  delivery  by  the 
defendant's  servant  under  a  contract  for  the 
delivery  thereof  to  a  workhouse,  was  procured 
for  analysis  by  the  master  of  the  workhouse,  and 
divided  by  him  into  three  portions,  one  of  which 
he  retained,  another  he  gave  to  the  defendant's 
servant,  and  the  third  he  enclosed  in  a  bottle 
labelled  "  milk,"  and  having  on  it  the  name  of 
the  contractor,  and  sent  it  by  rail  to  the  public 
analyst,  who  analysed  it,  and  gave  his  certificate 
as  provided  by  the  statute.  The  defendant 
having  been  fined  for  the  act  of  adulteration  : — 
Held,  that  a  purchase  was  shewn  under  the  Sale 
of  Food  and  Drugs  Act,  1875,  there  being  a 
buyer  on  one  side  and  seller  on  the  other ;  that 
the  provisions  of  s.  14  of  that  statute  did  not 
apply,  and  no  notification  was  necessary  as  a 
condition  precedent  to  the  bringing  of  the  prose- 
cution; that  there  was  sufficient  evidence  that 
the  milk  taken  was  the  milk  submitted  to 
analysis  ;  and  that  a  corporation  such  as  the 
board  of  guardians  was  within  the  statute.    Ih. 

SuAeienoy.] — ^W.,  the  seller  of   spirits, 

was  informed  after  the  purchase  that  the  article 
was  to  be  examined  by  the  "county  analyst," 
and  W.  knew  that  the  county  analyst  was  the 
public  analyst  of  the  place: — Held,  that  this 
notice  to  W.  was  sufficient,  though  the  words 
"  public  analyst "  were  not  expressly  used  by  the 
purchaser.     Wheeker  v.  Wehh^  51  J.  P.  661. 

S.,  the  sanitary  inspector,  went  with  D.  to  a 
shop  where  butter  was  sold,  imd  sent  into  the  shop 
D.,  who  bought  a  pound  for  a  shilling.  D.  came 
out  and  gave  it  to  S.,  who,  within  two  minutes, 
went  inside  and  gave  notice  to  the  shopkeeper 
that  he  had  bought  it  for  analysis,  and  he  then 
and  there  divided  it  into  parts,  and  S.  laid  the 
information  for  selling  butter  not  of  the  nature, 
&c.,  of  butter : — Held,  the  purchaser  of  the  article 
was  S.  and  not  D.,  and  that  S.  properly  gave  the 
notice  and  laid  the  information.  Staoe  v.  Smithy 
45  J.  P.  141. 

Kotiiloation  <*  forthwith.**^— A  constable 

acting  on  the  instructions  of  an  inspector  went 
into  an  inn  to  buy  some  spirits,  and  upon 
bringing  back  what  he  had  bought  he  and  the 
inspector  went  into  the  inn  two  minutes  after 
the  sale  and  informed  the  innkeeper  that  the 
spirits  were  bought  for  analysis,  and  divided  the 
sample  :— Held,  that  the  object  of  the  purchase 
was  notified  forthwith  within  the  meaning  of 
8.  14  of  the  Food  and  Drugs  Act,  1875,  and  that 
the  justices  should  have  convicted.  Somerset  v. 
Milier,  54  J.  P.  614. 

15—2 
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Sample— Authority  of  Inipeotor  to  demand.] 
— An  inspector  of  nuisances  cannot  procure  a 
sample  in  a  district  for  which  he  is  not  appointed. 
Reg.  V.  Smith.^b  L.  J.,M.  C.  104  ;  [1896]  1  Q.  B. 
596 ;  74  L.  T.  348  ;  44  W.  R.  492  ;  18  Cox,  C.  C. 
307  ;  60  J.  P.  372.    And  tee  next  ccue. 

Demand  of,  from  a  partioiilar  Yeiiel.] — 


P.,  a  publican,  on  request,  supplied  H.  with 
rum  out  of  a  bottle  on  a  shell  in  the  bar.  After 
tasting  it,  H.  requested  to  have  half  a  pint  of 
rum.  P.  was  about  to  supply  H.  from  another 
vessel,  but  H.  demanded  the  supply  from  the 
same  bottle,  saying  he  was  an  inspector  and 
that  it  was  for  analysis.  H.  refused,  and  was 
summoned  for  such  refusal  under  the  Food  and 
Drugs  Act,  1875,  s.  17,  and  was  convicted : — 
Held,  (1)  that  as  P.  had  not  demanded  to  see 
H.'s  authority,  H.  was  not  bound  to  produce  it ; 
and  (2)  that  P.  was  bound  to  supply  the  sample 
from  the  same  bottle  as  that  from  which  he  first 
supplied  H.    Payne  v.  Hackf  58  J.  P.  165. 

From  Bulk  for  Sale  by  Wholeiale.]  — 


Sect.  17  of  tlic  Foods  and  Drugs  Act,  1875, 
applies  to  articles  of  food,  fcc,  exposed  for  sale 
by  wholesale  as  well  as  by  retaiL  JIPHvgli  v. 
M'Grath,  [1894]  2  Ir.  B.  78. 

Offer  to  divide   with  Seller.] — E.  pur- 


chased a  pint  of  milk  from  C,  and  after  the 
purchase  told  C.  that  he  intended  to  have  the 
milk  analysed,  and  then  offered  to  divide  it  with 
the  seller,  who  refused  to  accept  it.  The  milk 
was  found  to  be  adulterated  to  the  extent  of  nine 
and  a  half  degrees  of  added  water  : — Held,  that 
it  was  not  necessary  for  E.  before  the  purchase 
to  offer  to  divide  the  milk  into  three  parts  in  so 
manv  words,  and  that  this  offer  was  a  substantial 
compliance  with  the  statute.  Chajytll  v.  Emwn^ 
48  J.  P.  200. 


One  Portion  only  forwarded  to  Analyit.] 


— It  is  unnecessary,  where  a  sample  of  milk  in 
the  course  of  delivery  is  procured  for  analysis 
under  s.  3  of  the  Sale  of  Food  and  Drugs  Act 
(Amendment  Act),  1879,  for  the  officer  procuring 
such  sample  to  deliver  the  whole  to  the  public 
analyst.  It  is  none  the  less  a  sample  because  he 
divides  it  into  two  parts  and  delivers  one  part 
only.  Rol/e  v.  Tluynipson^  61  L.  J.,  M.  C.  184  ; 
[18921  2  Q.  B.  196  ;  67  L.  T.  295;  17  Cox,  C.  C. 
651 ;  66  J.  P.  426. 

Certiileate  of  Analyst — Form.] — To  convict  a 
person,  under  the  Fooci  and  Drugs  Acts,  1875 
and  1879,  of  adulterating  spirits,  the  certificate 
of  analysis  given  in  evidence  against  him  must 
shew  the  quantities  of  each  element  in  the  com- 
pound  substance.  Newhy  v.  Sims^  63  L.  J.,  M.  C. 
228  ;  [1894]  1  Q.  B.  478  ;  10  B.  696  ;  70  L.  T. 
105  ;  68  J.  P.  263. 

A  public  analyst  gave  a  certificate  that  a 
sample  of  milk  contained  "  5  per  cent,  of  added 
water  "  : — Held,  that  this  certificate  was  insuffi- 
cient. The  quantities  and  distinction  of  the 
constituent  parts  and  the  percentages,  shew- 
ing the  surplusage  of  water,  should  have  been 
set  out  in  detail.  Foi^tnne  v.  Ifanmn,  66  L.  J., 
M.  C.  71  ;  [1896]  1  Q.  B.  202  ;  74  L.  T.  145 ; 
44  W.  B.  431  ;  18  Cox,  C.  C.  258  ;  60  J.  P.  88. 

The  certificate  of  a  public  analyst  in  regard  to 
a  sample  of  "  milk  "  to  the  effect  that  he  was  of 
opinion  that  the  sample  contained  ''  milk  94  per 
cent.,  added  water  6  per  cent.,"  followed  by  the 
statement  that  "this  opinion  is  based  on  the 


fact  that  the  sample  contained  7*97  per  cent 
solids,  not  fat,  whereas  genuine  milk  contains 
not  less  than  8*5  per  cent,  solids,  not  fat^*'  is 
sufficient  in  form  to  comply  with  the  require- 
ments of  the  Sale  of  Food  and  Drugs  Act,  1875, 
and  is  admissible  as  evidence  under  s.  21  of 
the  act.  Fortune  v.  Uansan  (supra)  distin- 
guished. Bridge  t.  Howard,  65  L.  J.,  M.  C.  229 ; 
[1897]  1  Q.  B.  80 ;  75  L.  T.  300 ;  45  W.  R.  7*; 
18  Cox,  C.  C.  421  ;  60  J.  P.  790. 

The  duty  of  a  public  analyst  under  the  Sale 
of  Food  and  Drugs  Act,  1875,  is  merely  to  analyse 
any  sample  of  food  or  drugs  submitted  to  him 
and  to  report  the  result  of  such  analysis  ;  and  if 
he  reports  extraneous  facts  unconnected  with 
the  analysis,  his  certificate  is  inadmissible  as 
evidence  of  such  facts.  Fortune  t.  Hanson 
(supra)  explained.  Reg,  v.  Smith,  65  L.  J.,  M.  C. 
104  ;  [1896]  1  Q.  B.  696  ;  74  L.  T.  348  ;  44  W.B. 
492  ;  18  Cox,C.  C.  307  ;  60  J.  P.  372. 


Where  Adulteration  charged.] — ^Where 

A     •  *  At  1  A.     *  /*  A  ^ 


adulteration  is  not  charged,  a  certificate  of 
analysis  under  the  Sale  of  Food  and  Drugs  Act, 
1876,  should  "specify  the  result"  only  of  the 
analysis,  the  words  Id  the  form  of  certificate 
found  in  the  schedule  to  the  act,  **I  am  of 
opinion  that  the  said  sample  contained  the  parts 
as  under  "  relating  to  cases  of  adulteration  only. 
The  heading  "  Observations,"  in  the  next  para- 
graph of  the  schedule,  also  relates  to  cases  of 
aduitei-ation  only  ;  but  the  addition  in  other 
cases  of  "  Observations,"  which  ought  not  to  be 
there,  does  not  necessarily  invalidate  a  certificate 
of  analysis.  Bakewell  v.  DavU,  63  L.  J.,  M.  C. 
93;  [1894]  1  Q.  B.  296;  10  K.  617;  69  L.  T. 
832  ;  68  J.  P.  228. 


YaUdity  — Analyst  of   Diitriot.]— An 


analyst  cannot  give  a  valid  certificate  in  a  dis- 
trict for  which  he  is  not  appointed.  Reg.  v> 
Smith,  supra. 


Weight  of,  in  Evidenoe.] — R.  sold  milk  to- 


H.,  which  was  stated  to  be  purchased  for  analysis, 
and  the  milk  was  duly  divided  into  parts,  as 
required  by  the  statute ;  and  on  analysis  the 
certificate  of  the  analyst,  after  stating  the  con- 
stituents, said  the  milk  was  adulterated  with 
20  per  cent,  of  wat^r.  R.  being  charged  with 
selling  adulterated  milk,  the  analyst's  certificate 
was  given  in  evidence,  and  B.  gave  no  evidence 
to  contradict  it,  but  the  magistrate,  thinking 
that  the  state  of  the  milk  might  be  explained 
by  it  standing  several  hours  in  a  large  can,  and 
the  best  milk  at  the  top  ladled  out  before  the- 
purchase,  dismissed  the  summons : — Held,  the 
magistrate  was  wrong,  and  as  there  was  no- 
evidence  to  contradict  the  certificate  of  the 
analyst,  he  ought  to  have  acted  on  it,  and  con- 
victed R.    HajTisan  v.  Ricliarde,  46  J.  P.  552. 

Upon  the  true  construction  of  s.  21  of 
the  Sale  of  Food  and  Drugs  Acts,  1876,  the 
certificate  of  the  analyst  is,  at  the  hearing  of* 
a  proceeding  under  the  act,  sufficient,  but  not 
conclusive,  evidence  of  the  facts  stated  therein, 
and  it  is  the  duty  of  the  justices  to  accept  it  as 
evidence  and  weigh  it  together  with  the  other 
evidence  for  the  prosecution  upon  the  one  side 
and  any  evidence  given  on  behalf  of  the  defen- 
dant upon  the  other  side,  and  to  come  to  a 
conclusion  upon  the  fact  of  the  adulteration  of 
the  food  or  drug  upon  a  consideration  of  the 
whole  of  the  evidence  before  them.  Heicitt  v.. 
Taylor,  65  L.  J.,  M.  C.  68  ;  [1896]  1  Q.  B.  287  :. 
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74  L.  T.  51  ;  44  W.  B.  431  ;  18  Cox,  C.  C.  226 ; 
€0  J.  P.  311. 

Upon  the  hearing  of  a  complaint  under  s.  6 
of  the  Food  and  Drugs  Act,  1875,  justices,  apply- 
ing their  own  special  knowledge  of  the  article 
alleged  to  be  adulterated,  and  without  hearing 
«Tidence  in  contradiction  of  the  public  analyst's 
certificate,  considered  that  the  case  came  within 
the  proTiso  to  the  section.  Being  doubtful, 
howerer,  as  to  whether  a  technical  offence  had 
not  been  committed,  but  considering  that,  if  it 
had,  it  was  in  the  absence  of  fraud,  of  too  trifling 
a  nature  to  merit  a  penalty,  they  discharged  the 
accused  under  s.  16  of  tb.e  Summary  Juris- 
diction Act,  1879  : — Held,  that  the  justices  need 
state  no  case,  for  though  technically  wrong  in 
not  hearing  CTidence  m  contradiction  of  the 
analyst's  certificate,  yet  they  were  not  bound  to 
discard  their  own  particular  knowledge  of  and 
acquaintance  with  the  subject-matter  of  the 
complaint,  founded  on  practical  experience : — 
Held,  farther,  that  fraud  was  no  element  of 
an  offence  under  s.  6  of  the  Food  and  Drugs 
Act,  1875,  and  had  the  justices  entertained  the 
question  of  fraud  they  would  have  been  wrong ; 
but  that,  in  determining  whether  they  should 
act  under  s.  16  of  the  Summary  Jurisdiction 
Act,  1879,  they  could  take  the  fact  of  absence 
of  fraud  into  their  consideration.  Heg,  y.  Fieldy 
IVItite,  Ex  parte,  64  L.  J.,  M.  C.  158. 

iy.  Perwns  Liable, 

Koster — Unanthoriied  Aet  of  Servant.] — A 
servant  of  the  appellants  sold  lard  adulterated 
with  foreign  matter  without  a  proper  label 
indicating  its  character.  On  the  hearing  of  a 
summons  against  the  appellants  under  s.  6  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  it  was 
proposed  on  behalf  of  the  appellants,  to  call 
evidence  to  shew  that  the  action  of  the  servant 
was  contrary  to  their  express  instructions.  The 
justices  refused  to  admit  the  evidence : — Held, 
that  the  statute  does  not  make  a  master  respon- 
sible for  the  unauthorised  acts  of  his  servant, 
and  that  the  evidence  should  have  been  admitted! 
Kearley  v.  ToTUje,  60  L.  J.,  M.  C.  159  ;  65  L.  T. 
261 ;  56  J.  P.  72  ;  17  Cox,  C.  C.  328. 


Sale  by  Servant — Vo  Evidence  of  ICaster*! 


Knowledge  or  Connivance.] — P.,  a  servant  of  the 
appellant,  was  employed  to  sell  milk  out  of  cans 
by  retail.  The  cans  were  received  by  the  appel- 
lant, the  master,  on  arrival  from  the  country,  and 
a  sample  taken  from  each  can  before  it  was  sent 
out  for  sale.  The  appellant  had  published  a 
warning  to  his  servants  that  any  servant  whose 
can  of  milk  did  not  correspond  with  the  sample 
taken  from  it  would  be  liable  to  instant  dismissal. 
P.'s  can  was  duly  sampled,  and  the  sample  proved 
to  be  unadulterated.  Subsequently  to  his  taking 
out  the  can  for  the  sale  of  milk,  P.  admitted 
watering  the  milk,  some  of  which  milk  he  sold 
to  an  inspector,  who  thereupon  summoned  the 
appellant,  the  master,  as  "  a  person  selling  to  the 
prejudice  of  the  purchaser  an  article  of  food  not 
of  the  nature,  substance,  and  quality  of  the 
article  demanded,**  under  the  terms  of  s.  6  of 
the  Sale  of  Food  and  Drugs  Act,  1875.  The 
appellant  was  convicted  by  a  map^stratc  and 
fined  the  full  penalty  : — Held,  that  the  appellant 
was  rightly  convicted,  on  the  ground  that  he  was 
the  seller  within  the  meaning  of  the  act,  and 
was  liable  for  his  servant's  action  in  selling 
adulterated  milk  : — Held,  further,  that  the  fact 


of  the  sale  of  adulterated  milk  was  sufficient 
proof  of  the  offence  without  evidence  of  any 
connivance  by  the  appellant,  though  evidence 
rebutting  connivance  might  properly  be  admitted 
by  the  magistrate  with  a  view  to  mitigate  any 
penalty  he  might  otherwise  have  thought  fit 
to  impose.  Brown  v.  Foot,  61  L.  J.,  M.  C.  110  ; 
66  L.  T.  649 ;  17  Cox,  C.  C.  609  ;  56  J.  P. 
581. 

The  servant  of  C,  a  dairyman,  being  short  of 
milk,  bought  two  gallons  from  another  dairyman, 
and,  having  mixed  it  with  his  own,  sold  the  same 
to  customers : — Held,  that  the  fact  that  neither 
C.  nor  his  servant  knew  or  had  reason  to  suspect 
the  milk  was  adulterated  was  no  defence  to  a 
summons  under  s.  9  of  the  Sale  of  Food  and 
Drugs  Act,  1875.  Morris  v.  CorbeU,  66  J.  P. 
649. 

Servant.] — A  local  foreman  in  the  service  of 
a  company  may  be  convicted  of  adulterating 
milk  under  s.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875.  Hotchin  v.  Hindmarth,  60  L.  J., 
M.  C.  146  ;  [1891]  2  Q.  B.  181 ;  65  L.T.  149  :  39 
W.  R.607;  56J.P.  775. 

V.  Proiecutioii, 

Jnriidiction  of  Jnsticei.]— The  prosecution 
of  offenders  under  s.  20  of  the  Sde  of  Food 
and  Drugs  Act,  1875,  must  take  place  before 
justices  of  the  peace  having  jurisdiction  within 
the  district  where  the  offence  was  actually  com- 
mitted. An  inspector  of  nuisances  can  neither 
procure  a  sample  in  a  district  for  which  he  is  not 
appointed,  nor  can  an  analyst  not  appointed  to 
act  for  such  district  give  a  valid  certificate.  Beg. 
V.  Smith,  65  L.  J.,  M.  C.  104  ;  [1896]  1  Q.  B. 
596  ;  74  L.  T.  348 ;  44  W.  R.  492  ;  18  Cox,  C.  C. 
307  ;  60  J.  P.  372. 

By  Conitable — Proof  of  Anthority.l — ^Where  a 
police  constable  prosecutes  for  adulteration  of 
food  it  is  not  necessary  for  him  to  prove,  as  a 
condition  precedent,  that  he  was  directed  to 
prosecute  by  the  local  authority  appointing  him 
such  constable.    B/Ue  v.  Cole,  55  J.  P.  376. 

Several  Informations  in  respect  of  One 
Delivery.]  —  The  appellant  contracted  with 
guardians  to  supply  milk  daily  throughout  the 
year.  The  contract  provided  that  the  milk 
should  be  new  milk,  free  from  adulteration, 
yielding  seven  degrees  of  cream,  the  milk  to  be 
tested  on  each  delivery,  and  a  deduction  made  of 
\d,  per  gallon  for  each  degree  of  cream  short 
under  six  degrees.  As  the  appellant's  servant 
was  in  the  act  of  delivering  a  day's  supply — 
seventy  gallons  in  five  separate  cans — ^the 
inspector  of  weights  and  measures  procured  one 
sample  from  each  can  under  s.  3  of  the  Sale  of 
Food  and  Drugs  Act  Amendment  Act,  1879. 
Upon  analysis  of  the  samples  it  was  found  that 
in  two  cases  one  half  of  the  cream  had  been 
abstracted.  Upon  these  facts  two  informations 
were  laid  against  the  appellant  for  offences  under 
8.  9  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
and  the  justices  convicted  the  appellant  upon 
each  : — Held,  that,  although  there  was  but  one 
sale  in  each  day  as  between  the  appellant  and 
the  guardians,  each  sale  of  a  sample  to  the  police 
officer  was  a  separate  sale,  and  an  information 
could  be  laid  in  respect  of  each,  and  that  these 
sales  were  unaffected  by  the  terms  of  the  contract 
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between  the  appellant  and  the  Ruardians,  and 
that  the  appellant  was  therefore  rightly  con- 
victed. FeciH  V.  WaUh,  60  L.  J.,  M.  C.  143 ; 
[1891]  2  Q.  B.  304  ;  65  L.  T.  82  ;  39  W.  B.  525  ; 
17  Cox,  C.  C.  322  ;  55  J.  P.  726. 

Bmnmoni—Bnffieieney  of  Partioulan.] — In  a 
summons  under  s.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  the  particulars  are  sufficient 
and  comply  with  s.  10  of  the  Sale  of  Food  and 
Drugs  Amendment  Act,  1879,  if  they  state  the 
oflEence  to  be  "  selling  milk  that  was  adulterated 
contrary  to  s.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875."  The  proper  course  for  a  defendant 
to  adopt  if  he  considers  the  particulars  to  be 
insufficient,  is  to  apply  to  the  justices  for  an 
adjournment  of  the  hearing  ;  the  granting  of 
such  an  application  is  a  matter  for  the  justices, 
discretion.  Barne*  v.  BAder  (5  R.  42)  distin- 
guished and  dissented  from ;  Reg,  v.  WaJiefield 
(54  J.  P.  148)  followed,  Keal  v.  DevenUh,  63 
L.  J.,  M.  C.  78 ;  [1894]  1  Q.  B.  544  ;  10  R.  578  ; 
70  L.  T.  628  ;  58  J.  P.  246. 

A  summons  under  s.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  merely  giving  a  description  of 
the  offence  in  the  terms  of  that  section,  is 
sufficient;  particulars  of  the  offence  charged 
must  also  be  stated  in  accordance  with  the 
provisions  of  s.  10  of  the  Sale  of  Food  and  Drugs 
Amendment  Act,  1879-  Barnes  v.  Rider,  62 
L.  J.,  M.  C.  25  ;  5  R.  42  ;  68  L.  T.  447  ;  17  Cox, 
C.  C.  623  ;  57  J.  P.  473. 

Amendment — Kilk.] — A    consignor   of 

milk  summoned  under  s.  6  of  the  Sale  of  Food 

and  Drugs  Act,  1875,  can  be  convicted  of  an 

^offence  under  s.  3  of  the  Amendment  Act,  1879, 

'as  the  variance  between  the  summons  and  the 

offence  proved  is  curable  under  the  provisions  of 

B.  1  of  the  Summary  Jurisdiction  Act,  1848. 
Hictt  V.  Ward,  10  R.  406  ;  70  L.  T.  374  ;  17  Cox, 

C.  C.  736  ;  58  J.  P.  461. 

Time  for  Seryieo  of.] — ^An  information 

was  laid  before  two  justices  against  the  appellant 
under  the  Sale  of  Food  and  Drugs  Acts,  1875 
and  1879,  with  reference  to  the  sale  of  a  quantity 
of  new  milk  upon  the  20tb  September,  and  a 
summons  returnable  upon  the  23rd  October  was 
issued.  The  appellant  appeared  and  objected 
that  the  justices  had  no  jurisdiction  : — Held,  that 
the  appearance  of  the  appellant  before  the 
justices  did  not  give  them  jurisdiction,  as  the 
Sale  of  Food  and  Drugs  Act,  1879,  s.  10,  required 
that  the  summons  should  be  served  w^ithin 
twenty-eight  days  from  the  time  of  the  purchase 
of  the  article  in  question,  and  the  appellant  had 
not  appeared  until  more  than  twenty -eight  days 
had  expired  since  the  alleged  offence  had  been 
committed.  Dixon  v.  Wellt^  59  L.  J.,  M.  C. 
116  ;  25  Q.  B.  D.  249  ;  62  L.  T.  812  ;  38  W.  R. 
606  ;  17  Cox,  C.  C.  48  ;  54  J.  P.  725. 

In  a  prosecution  under  the  Sale  of  Food  and 
Drugs  Act,  1875,  the  time  for  the  service  of  the 
siunmons  in  the  case  of  a  perishable  article  is 
only  limited  by  s.  10  of  the  Sale  of  Food  and 
Drugs  Act  Amendment  Act,  1879,  to  twenty- 
eight  days  in  cases  in  which  there  had  been  a 
purchase  for  test  purposes  from  the  person 
charged.  In  cases  in  which  there  has  not  been  a 
purchase  for  test  purposes  from  the  person 
charge,  the  summons  must  be  served  within  a 
reasonable  time,  in  accordance  with  the  first 
clause  of  the  same  section.  CooU  v.  White,  65 
L.  J.,  M.  C.  46 ;  [1896]  1  Q.  B.  284  ;  74  L.  T. 


53 ;  44  W.  R.  409  ;  18  Cox,  C.  C.  229  ;  60  J.  P, 
330. 

vi.  Defences  to  Prosecvtion, 

Written  Wamnty— Hature  of.] — Where  s 
person  charged  with  selling  an  adulterated  article 
sets  up  the  defence  of  a  "written  warranty," 
under  s.  25  of  the  Food  and  Drugs  Act,  1875,  he 
substantiates  that  defence  by  proving  a  T^Titten 
statement  ae  to  the  sale  of  the  specific  article 
that  amounts  to  a  warranty  in  law : — Held,  the 
word  "warrant"  or  "warranty"  need  not  be 
used.    Harris  v.  May  (12  Q.  B.  D.  97)  distin- 

uished.  Laidlaw  v.  Willson,  63  L.  J.,  M.  C.  35  ; 

1894]  1  Q.  B.  74;  10  B.  6;  42  W.  R  78;  48 
P.  58. 

The  written  warranty  required  by  s.  25  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  in  order  to 
protect  the  seller  of  an  article  not  being  of  the 
nature,  substance,  and  quality  demanded  by  the 
buyer,  must  form  an  essential  term  of  the  original 
contract  made  between  the  seller  and  the  person 
from  whom  he  purchased  the  article.  It  is  not 
sufficient  that  the  invoice  sent  with  the  article 
describes  it  as  pure,  or  genuine,  or  of  a  particular 
quality,  or  that  such  description  appears  on  a 
label  affixed  to  the  article  when  the  seller 
receives  it.  lams  v.  Van  Tromp,  64  L.  J.,  M.  C. 
171 ;  15  R.  392 ;  72  L.  T.  499  ;  18  Cox,  C.  C.  132  ; 
59  J.  P.  246. 

Written  Contraet.] — ^Upon  the  hearing  of 

an  information  against  «the  appellant,  for  having, 
contrary  to  the  provisions  of  the  act,  sold,  on  the 
12th  of  April,  1883,  certain  milk  to  the  respon- 
dent, which  was  not  of  the  nature,  substance,  and 
quality  demanded  by  him,  as  it  contained  a  per- 
centage of  water,  the  appellant  proved  that  he 
had  purchased  the  article  in  question  under  a 
written  contract  made  with  F.,  on  the  24th  of 
March,  1883,  whereby  F.  agreed  to  sell  to  the 
appellant  eighty-six  gallons  of  good  and  puro 
milk  (each  and  every  day)  for  six  months,  the 
said  milk  to  be  delivered  twice  daily : — Held,, 
that  this  contract  did  not  constitute  a  written 
warranty  within  the  meaning  of  s.  25  in  respect 
of  the  specific  article  sold  by  the  appellant  to  the 
respondent  on  the  12th  of  April ;  and  therefore 
that  the  appellant  was  not  entitled  to  be  dis- 
charged from  the  prosecution.  Harris  v.  May^ 
53  L.  J.,  M.  C.  39  ;  12  Q.  B.  D.  97  ;  48  J.  P.  261. 

B.,  a  refreshment  contractor,  had  a  written 
contract  to  be  supplied  with  pure  milk.  The 
milk  was  delivered  to  B.  at  10.30  a.m.,  and  the 
lactometer  shewed  standard  milk.  Part  of  it 
when  sold  at  7.30  p.m.  was  found  to  contain  35 
per  cent,  of  added  water.  The  magistrate  dis- 
missed the  summons,  holding  that  B.  had  no 
reason  to  believe  the  milk  had  been  tampered 
with : — Held,  that  the  magistrate  was  wrong, 
and  that  he  ought  to  have  found  whether  the 
milk,  when  sold,  was  in  the  same  state  as  when 
it  was  delivered  to  the  seller.  Jones  v.  Bertram^ 
58  J.  P.  478. 

See  also  Farmers'  Dairy  Co.  v.  Steceiison,  and 
Hotchin  V.  Hindmarshy  infra. 

Invoiee.] — On  a  prosecution  under  the 

Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict* 
s.  63),  for  selling  as  lard  a  substance  which  was 
lard  adulterated  with  upwards  of  15  per  cent,  of 
water,  the  seller  proved  that  he  sold  the  substance 
in  the  same  condition  as  it  was  in  when  he  bought 
it.,  and  that  when  he  purchased  it  he  received  an 
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inroioe  in  which  it  was  described  as  lard : — 
Held,  that  the  inyoice  was  not  a  written  war- 
ranty within  s.  25,  so  as  to  discharge  the  seller. 
Book  V.  Hitpley,  47  L.  J.,  M.  C.  118 ;  8  Ex.  D. 
209  ;  38  L.  T.  649  ;  26  W.  R.  663. 

Upon  a  sale  of  butter  to  the  respondent  the 
invoice,  dated  the  day  of  the  sale,  contained  the 
words  "guaranteed  pure,"  followed  by  the 
initials  of  the  Tender,  whose  fnll  name  was  apon 
the  inToice.  Some  of  this  batter  was  subse- 
quently sold  to  the  appellant  by  a  servant  of 
the  respondent  in  the  respondent's  shop,  and  on 
analysis  was  found  to  contain  an  admixture  of 
17  per  cent,  of  foreign  fat.  The  respondent's 
manager  was  summoned  under  s.  6  of  the  Sale 
of  F(X>d  and  Drugs  Act,  1875.  At  the  hearing 
the  respondent's  name  with  his  consent  was 
substituted  for  his  manager's,  but  against  the 
consent  of  the  prosecutor.  The  respondent  relied 
on  the  invoice  as  evidence  of  a  written  warranty 
within  s.  25  of  the  same  act,  and  the' justices 
dismissed  the  information  under  that  section  : — 
Held,  that  there  was  evidence  upon  which  the 
justices  could  find  a  written  warranty,  and  that 
the  substitution  of  the  respondent  for  the  original 
defendant  with  his  consent  did  not  necessarily 
invalidate  the  proceedings,  ffawkiiuy.  WUliams^ 
59  J.  P.  633. 

See  also  Iom»  y.  Van  Tromp,  supra. 

Label  on  Artiele  sold.] — ^The  appellants 

were  convicted  of  having  sold  milk  to  the  respon- 
dent not  of  the  nature,  substance,  and  quality 
demanded.  They  proved  that  they  had  bought 
the  milk  under  a  written  contract  with  the  pro- 
ducer, by  which  they  were  to  be  supplied  with  a 
certain  quantity  daily  for  six  months.  The  con- 
tract contained  the  following  clause,  "  and  the 
vendor  hereby  warrants  each  and  every  supply 
of  milk  delivered,  or  in  course  of  delivery,  or  to 
be  delivered  by  him  imder  this  contract,  to  be 
pure,  genuine,  and  new  milk  unadulterated,  and 
with  all  its  cream  on."  The  milk  was  delivered 
at  a  London  terminus  in  cans,  to  each  of  which  a 
label  was  attached  stating  that  it  contained  such 
and  such  a  quantity  of  "  warranted  genuine  new 
milk  with  all  its  cream  on  "  : — Held,  that  there 
was  a  sufficient  warranty  on  the  part  of  the  pro- 
ducer to  entitle  the  appellants  to  the  protection 
afforded  them  by  s.  25  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  and  that  the  conviction  must 
be  quashed.  Farnieri  Dairy  Co,  v.  Stevenson^  60 
L.  J.,  M.  C.  70  ;  63  L.  T.  776 ;  17  Cox,  C.  0. 201 ; 
55  J.  P.  407. 

The  appellant,  who  was  a  local  foreman  in  the 
service  ox  a  company,  sold  milk  on  their  behalf 
which  was  found  upon  analysis  to  contain  12 
per  cent,  of  added  water.  The  milk  in  question 
had  been  consigned  by  one  Tliompson  by  railway 
in  two  cans,  each  of  which  bore  a  label  with  the 
words,  "Warranted  genuine  new  milk  with  all 
its  cream  on."  There  was  also  a  written  agree- 
ment between  Thompson  and  the  company, 
whereby  Thompson  ilgreed  to  supply  the  com- 
pany with  genuine  goal  milk  of  the  best  quality 
with  all  its  cream  on.  The  appellant  stated  that 
the  milk  in  question  was  served  by  him  in  the 
same  state  as  he  got  it  from  the  cans,  but  admitted 
that  he  had  not  tested  it,  though  the  milk  had 
travelled  a  distance  of  ninety  miles  and  a  lacto- 
meter had  been  supplied  to  him  for  that  pur- 
pose. Upon  the  above  facts  the  justices  convicted 
the  appellant  under  s.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875  : — Held,  that  s.  25  of  the  above 
act,  which  exempts  a  purchaser  in  certain  cases. 


had  no  application  ;  and  that,  even  if  it  hod,  the 
applicant  bad  not  brought  himself  within  its  pro- 
visions. Hotchin  V.  Hindmarsh^  60  L.  J.,  M.  0. 
146  ;  [1891]  2  Q.  B.  181 ;  65  L.  T.  149  ;  39  W.  E. 
607  ;  55  J.  P.  775. 

S.  sold  lard  to  E.  which  was  adulterated  with 
8  per  cent,  beef  fat,  and  was  charged  under 
s.  6  of  the  Food  and  Drugs  Act,  1875.  The 
defence  was  that  it  was  brought  from  the  manu- 
facturer in  skins,  which  were  stamped  with  the 
words  "  warranted  pure  "  : — Held,  no  sufficient 
warranty  to  satisfy  s.  25  of  the  statute,  and  no 
defence.    Elder  v.  Smithton,  57  J.  P.  809. 

The  appellant  bought  from  Grimble  &  Co.  a 
cask  of  malt  vinegar  labelled  "Vinegar  war- 
ranted unadulterat^.  Grimble  k  Co.,  Limited, 
Cumberland  Market,  London."  Some  of  the 
vinegar  in  the  same  condition  as  purchased  was 
sold  by  the  appellant  to  a  customer.  The  vine- 
gar contained  30  per  cent,  of  added  water : — 
Held,  that  this  was  a  written  warranty  within 
s.  35  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
and  that  the  appellant  was  protected  thereby. 
Lindsay  v.  Rook^  63  L.  J.,  M.  C.  231 ;  10  B.  526 ; 
58  J.  P.  735. 

See  also  loms  y.  Van  Tromp^  supra. 

Votioe.] — ^Where  milk  is  sold  which  is  deficient 
in  cream,  a  notice  that  the  vendors  "  purchase  all 
miUc  sold  by  them  under  a  warranty  of  its  purity 
and  genuine  quality,  and  take  all  possible  pre- 
cautions to  ensure  its  supply  to  their  customers  in 
proper  condition,  but  they  are  unable  to  guarantee 
it  as  either  new,  pure,  or  with  all  its  cream,  and 
(to  meet  the  requirements  of  the  Sale  of  Food 
and  Drugs  Act)  do  not  therefore  sell  it  as  such," 
constitutes  a  disclosure  of  the  alteration  within 
the  meaning  of  s.  9  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  and  therefore  no  offence  is 
committed  by  the  yendors  under  that  section. 
Dyke  v.  Gower  (61  L.  J.,  M.  C.  70 ;  [18921  1 
Q.  6.  220)  commented  upon.  Spiers  ^  Pond\, 
Bennett,  65  L.  J.,  M.  C.  144  ;  [1896]  2  Q.  B.  65  ; 
74  L.  T.  697  ;  44  W.  B.  510  ;  18  Cox,  C.  C.  332  ; 
60  J.  P.  437. 

See  Sandys  y.  Stnallj  ante,  coL  452. 

Hang  up  in  Boom.] — ^A  customer  went 


into  a  public-house,  and  without  going  into  the 
bar  or  kitchen,  in  both  of  which  rooms  there  was 
a  notice  that  all  spirits  sold  were  diluted,  went 
into  the  dub-room  which  contained  no  notice, 
and  was  supplied  with  diluted  spirits : — Held, 
that  the  case  must  be  remitted  to  the  justices  to 
find  whether  the  customer  knew  or  did  not 
know  that  the  spirits  sold  at  the  house  were 
diluted,  and  that  in  the  hitter  case  only  could 
there  be  a  conviction.  Morris  v.  Johnson,  64 
J.  P.  612.    And  see  Gage  v.  Msey,  ante,  coL  453. 


Label  on  Artiolo  in  Shop.] — See  Collet t 


V,  Walker,  ante,  coL  453. 

Label  on  Artiolo  sold.] — ^By  s.  6  of  the 

Food  and  Drugs  Act,  1875,  it  is  j)rovided  that 
"No  person  shall  sell  to  the  prejudice  of  the 
purchaser  any  article  of  food,  &c.,  which  is  not 
of  the  nature,  substance,  and  quality  of  the 
article  demanded."  By  s.  7,  "  No  person  shall 
sell  any  compound  article  of  food,  &c.,  which  is 
not  composed  of  ingredients  in  accordance  with 
the  demand  of  the  purchaser,"  &c.  By  s.  9, 
"  No  person  shall,  with  the  intent  that  the  same 
I  may  be  sold  in  its  altered  state  without  notice 
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abstract  from  an  article  of  food  any  part  of  it 
BO  as  to  affect  injuriously  its  quality,  substance, 
or  nature,  and  no  person  shall  sell  any  article 
so  altered  without  making  disclosure  of  the 
alteration,  under  a  penalty  in  each  case,"  &c. 
The  respondent  sold  to  the  appellant  a  tin  of 
skimmed  milk,  which  purportal  to  be,  and  was 
sold  as  marked  upon  a  label  upon  the  tin, 
"Condensed  Milk."  On  another  part  of  the 
label,  in  smaller  print,  it  stated  that  '*  this  tin 
contains  skimmed  milk."  As  to  whether  there 
had  been  a  sufficient  disclosure  within  the 
meaning  of  s.  9  of  the  Food  and  Drugs  Act : — 
Held,  that  the  label  on  the  tin  was  a  disclosure 
of  the  contents  of  the  tin,  and  the  appeal  was 
dismissed.  J(me»  y.  Davies^  69  L.  T.  497  ;  17 
Cox,  C.  C.  694  ;  57  J.  P.  808. 

P.  was  charged  under  the  Food  and  Drugs 
Act,  1875,  ss.  8  and  9,  with  selling  condensed 
milk,  from  which  80  per  cent,  of  fat  had  been 
abstracted  without  making  disclosure  of  the 
alteration.  The  purchaser  was  told  it  was 
skimmed  milk,  ana  was  shewn  a  label  on  the 
tin,  which,  in  smaller  type,  stated  the  milk  to  be 
skimmed.  The  justices  convicted  P.,  holding  the 
disclosure  insufficient : — Held,  the  justices  were 
wrong,  and  that  the  disclosure  was  sufficient. 
Piatt  V.  Tyler,  58  J.  P.  71. 

A  person  was  charged  with  selling  adulterated 
cocoa.  The  article  was  contained  in  a  packet, 
on  which  was  a  label  in  small  print,  which  stated 
that  the  cocoa  was  mixed.  The  packet  was 
delivered,  wrapped  in  opaque  paper,  to  the  pur- 
chaser. The  article  had  been  so  sold,  mixed,  for 
thirty  years.  When  analysed  there  was  found 
to  be  30  per  cent,  cocoa,  and  70  per  cent,  starch  : 
— Held,  that  the  quarter  sessions  were  wrong 
in  holding  that  the  label  did  not  comply  with 
8.  8  of  the  Food  and  Drugs  Act,  1875,  and  in 
holding  that  the  mixture  was  made  for  fraudu- 
lent purposes.    Jcmei  v.  Jones,  58  J.  P.  653. 


Otherwise   than  by  Label.]  —  In  pro- 


ceedings under  the  Sale  of  Food  and  Drugs  Act, 
1875,  against  the  seller  of  diluted  spirits,  the 
defendimt  may  prove  that  the  sale  was  not  to 
the  prejudice  of  the  purchaser,  inasmuch  as  the 
purchaser  had  notice  of  the  dilution.  Such 
notice  may  be  given  otherwise  than  by  a  label. 
Palmer  v.  Tyler,  61  J.  P.  389. 


Implied  Kotioe— Less  than  usual  Price 


Charged.] — ^W.  was  charged  before  justices  with 
selling  for  new  milk  an  article  not  of  the  nature, 
substance,  and  quality  demanded,  contrary  to 
8.  6  of  the  Food  and  Drugs  Act,  1875.  A 
sergeant  of  police,  acting  under  H.'s  orders,  who 
was  an  inspector  under  the  act,  purchased  the 
milk  from  W.,  who,  when  he  was  asked  for  new 
milk,  sold  skimmed,  and  charged  a  penny  a 
pint,  the  usual  price  for  skimmS.  The  justices 
differed — one  being  of  the  opinion  that  only  a 
penny  a  pint  being  asked  the  purchaser  must 
have  been  aware  it  was  skimmed  milk  he  was 
buying  : — Held,  that  the  knowledge  of  the  pur- 
chaser was  immaterial,  and  case  remitted  to  the 
bench  to  convict.  Heywood  v.  Whitehead,  76 
L.  T.  781. 


vii.  Effect  an  Action  wJten  both  Parties  in 

Default. 

Costs.]— A  bill  was  filed  in  equity  by  the 
manufacturers  of  a  substance  useid  instead  of 


hops  for  brewing  beer  to  restrain  a  company 
from  making  and  selling  a  substance  intended 
for  the  same  purpose.  ^  to  some  of  the  grounds 
for  relief  the  plaintiffs  had  failed,  and  as  to 
others  they  were  held  to  be  too  late  in  their 
applications,  and  the  bill  was  therefore  dismissed : 
— Held,  that  as  the  substances  made  both  by  the 
plaintifk  and  the  company  were  intended  to 
be  used  to  deceive  the  public,  no  costs  would 
be  given  to  the  company.  Estamrt  v.  Estcaurt 
Hop  Essence  Co.,  44  L.  J.,  Ch.  223 ;  L.  R.  10  Ch. 
276  ;  32  L.  T.  80  ;  23  W.  R.  813. 


<*  Exposed  for  Bale.*']— The  respondent  was 
summoned,  under  50  &  61  Vict.  c.  29,  for  having 
unlawfully  "  exposed  for  ^e  by  retail "  a  parcel 
of  margarine  without  having  attached  to  such 
parcel  a  label  marked  "  margarine."  The  evi- 
dence shewed  that  the  margarine  in  question 
had  been  placed  behind  a  screen  in  the  respon- 
dent's shop  in  the  ordinary  course  of  business, 
and  where  it  could  not  be  seen  by  a  purchaser. 
A  metropolitan  police  magistrate  dismissed  the 
summons  on  the  ground  that  the  margarine  was 
not  exposed  for  sale  : — Held,  that  the  magistrate 
was  right,  inasmuch  as  the  words  "  exposed  for 
sale  "  meant  exposed  to  the  view  of  the  pur- 
chaser. Crane  v.  Lawrence,  59  L.  J.,  M.  C.  1 10  ; 
25  Q.  B.  D.  152  ;  63  L.  T.  197  ;  38  W.  R.  620  ; 
17  Cox,  C.  C.  135 ;  54  J.  P.  471. 

By  the  6th  section  of  the  Margarine  Act,  1887, 
"  if  such  margarine  be  exposed  for  sale  by  retail, 
there  shall  be  attached  to  each  parcel  thereof  so 
exposed,  and  in  such  manner  as  to  be  clearly 
visible  to  the  purchaser,  a  label  marked  in  printed 
capital  letters,  not  less  than  one  and  a-half-inches 
square  *  Margarine.' "  A  dealer  in  margarine 
placed  a  number  of  parcels  of  margarine  upon 
the  counter  of  his  shop.  The  parcels  were  in 
view  of  purchasers,  but  were  wrapped  in  paper, 
so  that  they  could  not  see  the  contents.  The 
paper  wrappers  had  the  word  "margarine" 
printed  on  them  in  letters  a  quarter  of  an  inch 
squai^e,  but  no  label  marked  "margarine,"  in 
letters  one  inch  and  a-half  square,  was  attached 
to  any  of  the  parcels  in  such  manner  as  to  be 
visible  to  purchasers.  An  information  having 
been  laid  against  the  dealer  for  exposing  a  parcel 
of  margarine  for  sale  contrary  to  the  section,  the 
justices  dismissed  it  on  the  ground  that  in  order 
to  constitute  an  offence  under  the  section,  the 
margarine  itself  must  be  exposed  to  the  view  of 
the  purchaser  : — Held,  that  it  was  not  necessary 
in  order  to  constitute  an  offence  under  the 
section,  that  the  margarine  itself  should  be 
exposed  to  the  view  of  the  purchaser.  Wheat  v. 
Brimm,  61  L.  J.,  M.  C.  94  ;  [1892]  1  Q.  B.  418  ; 
66  L.  T.  464  ;  40  W.  R.  462  ;  56  J.  P.  153. 

«  Exposed  for  Sale  by  Retail "  — Refresh- 
ment  House.]  —  The  sale  of  margarine  in  a 
refreshment  house  in  conjunction  with  other 
articles  of  food  is  not  a  sale  of  margarine  by 
retail  within  the  meaning  of  s.  6  of  the  Mar- 
garine Act,  1887,  nor  is  the  separate  exposure  of 
the  margarine  which  is  being  so  used  for  sale 
with  other  food  an  exposure  of  such  margarine 
for  sale  by  retail  within  the  meaning  of  the 
section.  Moore  v.  Pearce^s  Dining  and  'Refresh-- 
ment  Rooms,  65  L.  J.,  M.  C.  7  ;  [1895]  2  Q.  B. 
657  ;  15  R.  611  ;  73  L.  T.  400  ;  44  W.  R.  94  ;  18 
Cox,  C.  C.  196  ;  59  J.  P.  805. 
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Offer  to  8ell.]^Aii  offer  to  sell  margarine 
under  any  other  name  is  not  an  offence  against 
the  Margarine  Act,  1887.  An  offering  for  sale 
contrary  to  the  act  is  not  proved  by  proof  of  an 
offer  to  sell.  World's  Tea  Co.  v.  Qwrdner,  69 
J.  P.  368. 

Kent  rea.] — ^The  Margarine  Act,  1887,  s.  7, 
does  not  make  the  sole  of  margarine  as  butter 
penal,  irrespectiye  of  the  defendant's  state  of 
mind,  but  throws  on  the  defendant  the  burden 
of  disproving  intent  and  knowledge.  Fitzgerald 
T.  Leonard,  32  L.  B.,  Ir.  676. 

Package  —  Paper  Wrapper — Cardboard  Box 
fMtened  by  Paper  Band.] — ^A  nerson  sold  marga- 
rine by  retail  in  a  caidboara  box,  the  lid  of 
which  was  fastened  on  by  an  adhesive  paper 
band,  to  which  was  attached  a  folded  paper  con- 
taining an  advertisement  of  margarine.  The 
word  '* margarine"  was  stamped  in  letters  a 
quarter  of  an  inch  square,  partly  on  the  box  and 
partly  on  the  paper  band.  The  box  was  delivered 
to  the  purchaser  wrapped  in  brown  paper,  which 
was  not  marked  with  the  word  '*  margarine," 
but  it  did  not  appear  whether  the  covering  of 
brown  paper  was  added  at  the  request  of  the 
purchaser  or  not : — Held,  that  the  cardboard 
box,  paper  band,  and  advertisement  together 
formed  a  paper  wrapper  within  the  meaning  of 
the  3rd  clause  of  s.  6  of  the  Margarine  Act, 
1887,  and  did  not  form  a  package  within  the 
meaning  of  the  1st  clause  of  the  section ;  and 
that  if  the  outer  covering  of  brown  paper  was 
added  at  the  request  of  the  purchaser  the  delivery 
of  the  box  so  covered  did  not  constitute  an  offence 
against  the  section.  Toler  v.  Buehoj?,  66  L.  J., 
M.  C.  4  ;  73  L.  T.  403  ;  18  Cox,  C.  C.  202  ;  60 
J.  P.  9. 

Qusere,  whether,  if  the  outer  covering  had 
been  added  by  the  seller  of  his  own  accord  or 
to  conceal  the  mark  of  "  margarine,"  the  delivery 
of  the  box  so  covered  would  have  constituted  an 
offence  against  the  act.     lb. 

Other  Words  beeidee  *^  Margarine"  on  Wrap- 
per.]— It  is  not  necessary  that  the  word  **  mar- 
garine "  should  be  the  only  word  printed  on  the 
wrapper  required  by  the  act  to  be  delivered  to 
the  purchaser  on  a  sale  of  margarine  by  retail, 
so  long  as  it  is  printed  thereon  in  capital  letters 
of  the  required  size.  World^i  Tea  Uo.  v.  Qard- 
ner,  69  J.  P.  358. 

Kotilleation — Purchase  for  Coneomption.] — It 
is  not  a  condition  precedent  to  the  right  of  a 
purchaser  for  consumption  to  take  proceedings 
for  a  penalty  under  s.  6  of  the  Margarine  Act, 
1887,  that  he  should  have  given  the  seller  the 
notification  required  by  s.  14  of  the  Sale  of  Food 
and  Drugs  Act,  1876.  Buckler  v.  Wileotij  66  L.  J., 
M.  C.  18  ;  [1896]  1  Q.  B.  83  ;  73  L.  T.  680  ;  44 
W.  B.  220  ;  60  J.  P.  118. 

Pnrehaee  for  Analyiii.] — It  is  a  condition 

Srecedent  to  a  prosecution  under  s.  12  of  the 
targarine  Act,  1887,  that  the  officer  authorised 
to  take  samples  of  margarine  shall  notify  to  the 
person  dealing  in  it  his  intention  of  having  it 
analvsed.  Smart  v.  Watte,  64  L.  J.,  M.  C.  89  ; 
[1895]  1  Q.  B.  219  ;  16  B.  154  ;  71  L.  T.  768  ; 
43  W.  B.  379  ;  18  Cox,  0.  C.  62  ;  59  J.  P.  54. 

JvriedictioiL  of  Juetioei — ^Idmit  of  Time.]  — 
Where  an  offence  under  s.  6  of  the  Margarine 


Act,  1887,  has  been  committed  in  a  borough 
having  no  separate  court  of  quarter  sessions,  the 
prosecution  may  be  instituted  before  county  jus- 
tices, and  is  not  by  the  operation  of  s.  20  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  solely  within 
the  jurisdiction  of  the  borough  justices,  nor  is 
the  prosecution  as  regards  time  limited  by  s.  10 
of  the  Sale  of  Food  and  Drugs  (Amendment) 
Act,  1879.    Buckler  v.  WiltoTi,  supra. 

Penalties  recovered,   to  whom  payable.]  — 

Penalties  recovered  under  the  Margarine  Act, 
1887,  are  payable  to  the  person  who  proceeds  for 
the  same  where  such  person  is  an  officer  acting 
in  execution  of  the  Food  and  Drugs  Act,  1875, 
and  has  been  properly  appointed  under  s.  26  of 
that  act,  and  not  to  the  receiver  of  police,  under 
s.  47  of  the  Police  Courts  (Metropolis)  Act,  1839. 
JReg.  V.  Titterton,  Quelohy  He  parte,  64  L.  J., 
M.  C.  202  ;  [1896]  2  Q.  B.  61  ;  15  B.  418  ;  73 
L.  T.  345  ;  43  W.  B.  603  ;  18  Cox,  C.  C.  181 ;  69 
J.  P.  327. 

d.  Other  Oflbnces. 

Engroeiing  or  Begratixig.]— The  common-law 
offence  of  engrossing  or  regrating  applied  only 
with  respect  to  the  necessaries  of  life.  Pet  tarn- 
berdae*  v.  TTiackoorseydaes,  6  Moore,  Ind.  A  pp. 
109  ;  7  Moore,  P.  C.  239  ;  16  Jur.  257  ;  and 
7  &  8  Vict.  c.  24,  abolished  the  law  of  engrossing 
or  regrating. 

14.  Contagious  Diseases. 
a.  AnlTOalB. 

i.  Oenerally. 

Poeeeesion  of  Diseated  Animale.] — By  an  order 
of  the  privy  council,  made  in  December,  1871, 
under  the  Contagious  Diseases  (Animals)  Act, 
1869  (32  &.  33  Vict.  c.  70,  repealed),  every  person 
having  in  his  possession  an  animal  affected  with 
a  contagious  or  infectious  disease,  shall  with  all 
practicable  speed  give  notice  to  a  police  constable. 
On  an  information  against  a  party,  alleging  that 
he  had  five  sheep  affected  with  a  contagious 
disease  and  did  not  give  notice  to  a  constable,  it 
was  proved  that  this  person  had  five  sheep  so 
affected : — Held,  that  there  was  prim&  lacie 
evidence  on  which  he  might  be  convicted  of  the 
offence  charged,  and  it  lay  on  him  to  shew  if  he 
could  that  he  had  given  notice  to  a  police  con- 
stable. Huggina  v.  Ward,  L.  B.  8  Q.  B.  621  ; 
29  L.  T.  33  :  21  W.  B.  914. 

Held,  secondly,  that  whether  publication  of 
the  order  of  the  privy  council  was  necessary  to 
its  validity  or  not,  the  production  of  a  copy  pur- 
porting to  be  printed  by  the  government  printers 
was  prim&  facie  evidence  of  the  order  under  the 
Documentary  Evidence  Act,  1868  (31  &  32  Vict, 
c.  37),  s.  2.    lb. 

Hdd,  thirdly,  that  no  penalty  being  imposed 
by  the  order,  and  the  offence  being  with  respect 
to  more  than  four  animals,  the  justices  had  power, 
under  s.  103,  to  inflict  a  penalty  of  20Z.,  or  bl,  for 
each  animaL    lb. 

PoMefltion  of  Cows  without  a  Licence.] — S. 
was  convicted  of  carrying  on  the  trade  of  a  cow- 
keeper  without  a  licence.  He  was  a  farmer, 
keeping  cows  to  supply  his  family  and  for  amuse- 
ment, and  for  some  years  had  allowed  some  of 
his  neighbours  to  get  a  few  pints  of  milk  when 
they  required  it.    The  neighbours  lived  a  mile 
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off.  Twenty  times  in  one  jierlod  of  six  weeks  a 
daiiymaij  ha«l  g^H  a'.x»:it  fcix  quarts  at  a  tiaie 
frr/m  H.,  but  it  Urlriir  winter  the  fiairrman  wa? 
Khort  of  milk  : — HeM.  that  S.  was  m  no  sense  a 
tn/ler,  anrl  it  was  s' raining  words  to  call  him  a 
oowk'refjcr  tecaaj»e  he  occasionally  snT'plioi  a 
nei^'hUior  in  thw  way,  and  then.- fore  the  court 
oua^herl  the  oonTiction.     South  ic^ll  t.  LevciSj  44 

J.  P.  796.  I 

I 

Xzpoda^   DiiMMd    Aiifmalr]— To   brine  a' 
boTK  infected  with  thf?  glandcn  into  a  |inblic" 
place,  to  the  danger  of  infecting  the  people,  is  a 
miflderoeanonr  at  common  law.    Rey.  t.  Memsan^ 
Hears,  C.  C,  24. 

An  indictment  that  the  defendant  knew  that  a 
mare  which  he  brought  into  a  fair  was  glandered  : 
— Held,  g^jod,  without  an  arerment  that  he  knew 
that  the  glanders  was  a  disease  ctHumunicable  to 
mankind.    lb. 

The  mere  fact  of  selling  a  glandered  horse  is 
not  an  illegal  act,  either  at  common  law  or  under 
16  &  17  Vict.  c.  62.  nut  V.  BalU,  2  H.  &  N.  299  ; 
27  L.  J.,  Ex.  45 ;  3  Jur.  (H.8.)  592 ;  5  W.  B. 
740. 

The  Contagious  Diseases  (Animals)  Act,  1869, 
1.  57,  does  not  render  the  sending  of  diseased 
animals  to  a  public  market  an  actionable  wrong, 
In  the  absence  of  any  warranty  of  soundness  or 
of  anv  evidence  of  fraud  or  misrepresentation. 
WardY.  Ilobbt,  48  L.  J.,  C.  P.  281 ;  4  App.  Cas. 
18  ;  40  L.  T.  73  ;  27  W.  B.  114— H.  L.  (E.) 

Scienter.! — By  the  Animals  Order,  1871,  made 
by  the  privy  council  under  the  Contagious 
Diseases  (Animals)  Act,  1869,  s.  75  (repealed), 
it  is  provided  that  every  person  having  in  his 
possesoion  or  under  his  charge  an  animal  affected 
with  a  contagious  or  infectious  disease  shall, 
"with  all  practicable  speed,  give  notice  to  a 
police  constable  of  the  fact  of  the  animal  being 
no  affected": — Held,  that  in  order  to  convict 
the  person  in  possession  or  charge  of  a  diseased 
animal  of  an  offence  against  the  order,  it  must 
be  proved  that  he  was  aware  of  the  fact  that  the 
animal  was  diseased.  Nichols  or  Alcholls  v. 
Jlall,  42  L.  J.,  M.  C.  105  ;  L.  B.  8  C.  P.  822  ;  28 
L.  T.  473 ;  21  W.  B.  579. 

Ro  on  a  prosecution  under  the  Cattle  Disease 
Acts,  Ireland  (29  &  30  Vict.  c.  4  ;  33  &  34  Vict. 
c.  86),  and  the  orders  of  the  privy  council,  know- 
ledge that  the  cattle  are  diseased  is  part  of  the 
offence,  and  must  be  proved  by  the  prosecutor. 
Carroll  v.  Eiccrt,  Ir.  B.  7  0.  L.  226. 

— ^  Svidenee  of.] — When  the  owner  of  an 
animal  takes  it  to  a  public  market  for  sale,  this 
furnishes  evidence  of  a  representation  on  his 
part  that  the  animal  is  not,  so  far  as  he  knows, 
suffering  from  any  infectious  disease.  JBodjer  v. 
AicholU,  28  L.  T.  441. 

Oertiiloate  of  Veterinary  Inipeotor.l — 

H.  WAS  summoned  for  exposing  in  a  public  market 
pigs  suffering  from  typhoid  fever.  A  certificate 
of  the  veterinary  inspector  was  produced,  that  the 
pigs  were  so  suffering.  H.  produced  evidence  to 
prove  that  he  did  not  know  and  had  no  means  of 
knowing  of  the  disease.  The  justices  refused  to 
receive  such  rebutting  evidence,  and  convicted 
H. : — Held,  that  the  justices  were  wrong  in 
rejecting  the  evidence,  though  they  were  to 
determine  whether  it  amounted  to  any  excuse. 
Harris  v.  Smith,  44  J.  P.  361. 
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tu  V«i^Mt  «f  BeKmlniiaii.]--A  deda- 

ration  aik-c^fd  that  the  defendant  oontracted  with 
the  flaintiff  to  carrr  on  board  his  vessel  the 
plain:: 9*9  srheep  from  Hamburg  to  Newcastle, 
and  omitted  to  provi«Io  any  pens,  battens  or 
for>ihoLd<  for  the  sheep  on  board  the  vesseL  as 
re  mired  by  an  order  of  the  privy  oonncil ;  and 
that  by  rca.<<>n  of  this  omission  the  she^  were 
washed  overbmrd  bv  the  sea  and  lost.  The  order 
was  made  under  the  powers  conferred  by  the 
Contagions  Dii^eases  (Animals)  Act,  1869,  s.  75 
Crepiealed),  which  imposes  penalties  for  dis- 
obedience : — Held,  that  the  declaration  was  bad, 
becanse  the  object  of  the  act  and  of  the  order  of 
the  privy  council  was  not  to  protect  owners  of 
animals  from  such  injuries,  bat  to  prevent  the 
introduction  and  sproid  of  contagious  diseases 
in  Great  Britain.  Gorru  v.  Srvtt,  43  Ll  J.,  Ex. 
92  ;  L.  B.  9  Ex.  125  ;  30  L.  T.  431 ;  22  W.  R.  575. 

SIEwt   of  Oflsneo   upon   Contraets.] — By  a 

charterparty  made  in  France  between  the 
master  of  a  ship  and  the  agent  of  the  charterer, 
it  was  stipulated  that  the  ship  should  proceed  to 
Trouville,  a  port  in  France,  there  load  a  cargo  of 
pressed  hay,  and  proceed  therewith  direct  to 
Loudon,  and  that  all  cargo  should  be  brought 
and  taken  from  the  ship  alongside.  At  the  time 
the  charterparty  was  entered  into  there  was  in 
existence  an  order  in  council  made  under  the 
authority  of  the  Contagious  Diseases  (Animals) 
Act,  8.  78,  prohibiting  the  landing  in  any  port  or 
place  in  Great  Britain  of  hay  brou^t  from 
France.  Neither  party,  however,  knew,  at  the 
time,  of  the  existence  of  this  order  in  council, 
but  the  master  of  the  ship  was  told  by  the 
charterer's  agent  that  the  consignees  would 
require  the  hay  to  be  delivered  to  them  at  a 
particular  wharf  in  Deptford  Creek.  On  arriv- 
ing in  the  Thames,  the  master  of  the  ship  heard 
of  the  existence  of  the  order  in  council,  and 
could  not  therefore  proceed  to  the  wharf  and 
deliver  the  cargo.  Aiter  some  delay  the  char- 
terer  received  the  hay  from  alongside  the  ship 
into  another  vessel,  and  exported  it.  The  ship- 
owner having  brought  an  action  against  the 
charterer  to  recover  damages  in  respect  of  the 
detention  of  the  ship  : — Held,  that  there  was  no 
such  illegality  in  the  voyage  as  entitled  the 
charterer  to  resist  the  claim.  WavffJ^  v.  Morris, 
42  L.  J.,  Q.  B.  57  ;  L.  B.  8  Q.  B.  202  ;  28  L.  T. 
265  ;  21  W.  B.  438. 

Liability  to  make  Compensation — Slaughter- 
ing dieeaaed  Animali.]— By  the  42nd  section  of 
the  Contagious  Diseases  (Animals)  Act,  1878  (41 
&  42  Vict  c.  74),  it  is  provided  that  every  local 
authority  shall,  from  time  to  time,  appoint  so 
many  inspectors  and  other  officers  as  they  think 
necessary  for  the  execution  and  enforcement  of 
this  act,  and  shall  assign  to  those  inspectors  and 
officera  such  duties  and  salaries  or  allowances, 
and  may  delegate  to  any  of  them  such  authorities 
and  discretion  as  to  the  local  authority  may  seem 
fit,  and  may  at  any  time  revoke  any  appointment 
so  made.  The  local  authority  failed  to  appoint 
an  inspector,  and  disease  having  broken  out 
amongst  the  plaintiff's  cattle,  some  of  them  died. 
The  local  authority  did  not  slaughter  any  of  the 
plaintiff's  cattle,  nor  did  they  pay  him  any 
compensation : — ^Held,  that  the  plaintiff  could 
not  maintain  an  action  for  damages  nor  for 
a  peremptory  mandamus.  Mulcahy  v.  KUtnae* 
tkomat  Guardians,  18  L.  B.,  Ir.  200. 
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Forelga  Animali  Slanghtend  at  80a.] — 

Under  the  Contagious  Diseases  (Animals)  Act  (32 
&  B3  Vict.  c.  70),  no  compensation  is  payable  by 
local  authorities  in  respect  of  foreign  animals 
slaughtered  after  their  arrival,  but  before  being 
landed  at  a  British  port,  for  compensation  is  only 
payable  where  animals  have  been  slaughtered 
in  pursuance  of  the  act,  and  the  act  does  not 
authorise  local  authorities  to  order  such  animals 
to  be  slaughtered.  JVi^shrr  v.  Hull  Corporation, 
49  L.  J..  Q.  B.  501  ;  5  Q.  B.  D.  325  ;  42  L.  T. 
894 ;  28  W.  B.  700  ;  44  J.  P.  664. 

Anifn^u  Injured  bj  BliiiifectiiigProoMi 


— ^Liability.] — ^Where  a  plaintiff  delivered  certain 
pigs  to  a  railway  company  for  delivery  to  a  third 
party,  and  the  pigs  were  injured  in  the  pens  of 
the  company  ;  it  was  held  that  it  was  no  defence 
for  the  railway  company  to  say  that  the  pigs  had 
only  been  injured  by  them  in  carrying  out  the 
orders  of  the  lord  lieutenant  in  council  under 
the  Contagious  Diseases  (Animals)  Act,  1878. 
Shaw  V.  Great  Southern  and  Western  By.,  8 
L.  E.,  It.  10— C.  A. 

ii.  Expenxei  of  Enforcing  Orden, 

Beeovery  by  Local  Authority.] — ^By  the  Con- 
tagions Diseases  (Animals)  Act,  1869  (32  &  33 
Vict.  c.  70,  s.  57,  repealed),  the  local  authority 
constituted  by  that  act  may  exercise  compulsory 
powers  with  regard  to  horses  and  other  animals, 
"and  the  local  authority  may  recover  the 
expenses  of  the  execution  by  them  of  this 
section  from  the  owner  of  the  horse  or  animal "  : 
— ^Held,  that  in  proceedings  in  a  county  court 
to  recover  such  expenses,  where  the  person  suing 
was  described  as  **  J.  M.,  the  inspector  appointed 
by  the  local  authority  for  the  county  of  M.  under 
the  Contagious  Diseases  (Animals)  Act,  1869," 
first,  that  the  county  court  judge  might,  without 
the  defendants  consent,  amend  the  plaint  by 
substituting  the  proper  description  of  the  person 
suing,  and  secondly  that  the  plaint  was  rightly 
amended  by  describing  the  action  as  brought  by 
" the  local  authority  for  the  county  of  H.,'  as 
8.  57  enabled  the  local  authority  to  sue  for  the 
expenses  under  that  description,  although  not  a 
corporation.  MilU  v.  ScoU,  42  L.  J.,  Q.  B.,  234  ; 
L.  B.  8  Q.  B.  496  ;  29  L.  T.  96  ;  21  W.  B.  915. 

iii.  Juritdietion  of  Justices. 

Sninmary  OonyietioiL.] — By  the  Contagious 
Diseases  (Animals)  Act,  1870  (32  &  33  Vict.  c. 
70,  8.  57,  repealed),  if  any  person  exposes  in  a 
public  place  where  animals  are  commonly 
exposed  for  sale,  any  animal  affected  with  a 
contagious  or  infectious  disease,  he  shall  be 
deemed  guilty  of  an  offence  against  the  act, 
unless  he  shews,  to  the  satisfaction  of  the  justices 
before  whom  he  is  charged,  that  he  did  not  know 
of  the  same  being  so  affected ;  and  by  s.  103,  a 
penalty  not  exo^ding  20/.  is  imposed  on  any 
person  guilty  of  an  offence  against  the  act : — 
Held,  t£it  jurisdiction  was  implicitly  given  to 
justices  to  summarily  convict  in  a  penalty  a 
person  guilty  of  an  offence  under  s.  57.  Cvllen 
V.  Trimhle,  41  L.  J.,  M.  0.  132  ;  L.  B.  7  Q.  B. 
416 ;  26  L.  T.  691 ;  20  W.  B.  691. 

Oontiniiing  Offenoe.!— In  a  proceeding 

for  a  penalty  under  the  Contagious  Diseases 
(Animals)  Act,  1869  (32  &  33  Vict.  c.  70,  repealed), 
before  the  justices  for  the  county  of  Pembroke, 
against  the  master  of  a  vessel  for  having  carried 
sheep  on  board  such  vessel  without  having  the 


places  used  for  such  sheep  divided  into  pens,  as 
required  by  the  Animals  Order  of  1875,  it  was- 
proved  that  the  vessel  brought  the  sheep  from 
Ireland  to  New  Milford,  in  Milford  Haven,  which 
is  in  the  body  of  the  county  of  Pembroke,  and 
that  the  vessel  arrived  there  without  having  the 
places  on  board  for  the  sheep  divided,  as  required 
by  the  said  order.  On  these  facts  the  justices- 
determined  that  they  had  no  jurisdiction  to  con- 
vict the  master :— Held,  that  t!ie  justices  hadi 
jurisdiction,  as  the  offence  continued,  so  as  to  be- 
in  Pembrokeshire  within  the  jurisdiction  of  the- 
justices,  when  the  vessel  arrived  at  New  Milford 
with  the  sheep  without  pens,  as  required  by  the 
order.  Muir  v.  Hore,  47  L.  J.,  M.  C.  17:  3T 
L.  T.  315. 

SUting  Caao  on  AppealJ— Held,  also,  that 
though  8. 108  of  the  82  &  33  Vict.  c.  70  (repealed), 
gives  a  power  of  appealing  from  the  justices  to 
the  quarter  sessions,  it  does  not  deprive  a  party 
of  the  right  to  have  a  case  stated  for  the  opinion 
of  the  superior  court.    Ih. 

Held,  also,  that  the  justices  having  necessarily 
heard  the  case  before  they  determined  that  they 
had  no  jurisdiction,  the  opinion  of  the  court  was 
properly  applied  for  on  a  case  under  20  &  21 
Vict.  o.  43,  instead  of  on  an  application  for  a 
mandamus  to  the  justices  to  hear.    lb. 

See  also  Animals. 


D.  Porsona. 
i.  Offences, 

Ezpoiiiig  InfiBotions  Persons  in  Fnblio  Plaoe— 
Liability.l—By  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  126,  sub-s.  2,  any  person 
who,  while  suffering  from  an  infectious  disorder 
wilfully  exposes  himself,  without  proper  pre- 
cautions against  spreading  the  disorder,  in  any 
street  or  public  place,  or  who,  being  in  charge  of 
any  person  so  suffering,  so  exposes  such  person,, 
is  suDJect  to  a  penalty.  A  medical  man  in  prac- 
tice at  Tunbridge  Wells  sent  a  patient  who  was> 
suffering  from  scarlet  fever  to  the  fever  hospital 
there  with  a  certificate,  directing  him  to  walk  in 
the  middle  of  the  road,  and  not  to  talk  to  any 
one,  but,  in  consequence  of  an  alleged  informality 
in  the  certificate,  the  patient  was  refused 
admission  ;  whereupon  the  medical  man  walked 
with  him  through  the  streets  of  the  town  to  the 
residence  of  the  chairman  of  the  local  board, 
from  whom,  after  some  delay,  he  obtained  an 
order  for  the  man's  admission  to  the  hospital. 
He  then  returned  with  the  patient  to  the  police- 
station  to  procure  the  ambuluace  to  convey  him 
thither.  Upon  an  information  against  the  medi- 
cal man  for  an  alleged  infringement  of  the 
statute,  the  justices  were  of  opinion  that  it  was- 
not  proved  before  them  that  the  medical  man 
had  charge  of  the  patient,  that  he  had  not  wil- 
fully exposed  the  patient  in  any  street  or  public 
place  without  proper  precaution,  and  that  he  had 
made  the  best  use  of  the  means  at  his  disposal 
to  prevent  the  spread  of  the  fever;  and  they 
refused  to  convict  him  : — Held,  that  their  decision 
was  right.  Tunbridge  Wells  Local  Boird  v. 
Bisslwpp,  2  C.  P.  D.  187. 

A  person  may  be  indicted  for  unlawfully  and 
injuriously  carrying  a  child  infected  with  the 
small-pox  along  a  public  highway,  in  which 
persons  are  passing,  and  near  to  the  habitationa 
of  the  king's  subjects.  Rex  v.  VantandillOf 
4  M.  &  S.  73 ;  16  B.  B.  389. 
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It  is  an  indictable  offence  in  an  apothecary 
unlawfully  and  injuriously  to  inoculate  children 
with  the  small-pox,  and,  while  they  are  sick  of 
it,  unlawfully  and  injuriously  to  cause  them  to 
be  carried  along  a  public  street.  Iter  v.  Burnett^ 
4  M.  &  S.  272  ;  16  B.  R.  468. 

Vegleet  of  Qoanuitine  Lawf.]  —  Disobeying 
the  orders  of  the  privy  council  with  respect  to 
the  performance  of  quarantine  is  an  offence  at 
common  law.  Rex  v.  Harris^  2  Leach,  C.  C.  549 ; 
4  Term  Bep.  202 ;  2  B.  B.  858. 


ii.  AetiondbU  NuUanee, 

Hoipltal  Mtabliihed  bj  Order  of  Local  Ctovom- 
ment  Board.  1 — ^The  defendants,  under  the  powers 
p;iven  them  6y  the  Metropolitan  Poor  Act,  1867, 
built  a  hospital  which  they  used  for  patients 
suffering  from  infectious  diseases.  In  an  action 
by  adjacent  landowners  the  jury  found  that  the 
hospital  was  a  nuisance  to  such  landowners: — 
Held,  first,  that  the  act  did  not  make  the  defen- 
dants mere  irresponsible  agents  to  carry  oat  the 
orders  of  the  IcKial  government  board  so  as  to 
exempt  them  from  liability.  Secondly,  that  they 
were  not  exempt  on  the  ground  that  they  acted 
bon§,  fide  in  the  discharge  of  a  duty  cast  upon 
them  by  the  act.  Metropolitan  Asylum  DUtrict 
Manageri  v.  Hill,  50  L.  J.,  Q.  B.  353 ;  6  App. 
Cas.  193  ;  44  L.  T.  653  ;  29  W.  B.  617  ;  45  J.  P. 
664--H.  L.  (E.) 

See  NuiSANOE. 


15.  Dangebous  Dogs. 

Orderi  to  Deitroy.]— Under  34  &  35  Vict.  c. 
56,  s.  2,  a  court  of  summary  jurisdiction  may 
order  a  dangerous  dog  to  be  destroyed,  without 
giving  the  owner  the  option  of  keeping  it  under 
proper  controL  Pickering  v.  Margh^  43  L.  J., 
M.  C.  143  ;  22  W.  B.  798. 

Votioe  of  Begalations.l — ^In  the  absence  of 
iiiiy  special  provision  for  the  mode  of  publication 
of  an  order  under  the  Dogs  Act,  1871  (34  &  35 
Vict.  c.  56),  it  is  enough  to  shew  that  it  has 
been  posted  up  in  five  or  six  places  within  the 
borough.  Reg.  v.  Huntingdon  JJ,^  4  Q.  B.  D.. 
522. 

Proof  of  Ownership  —  Whother  I>og  under 
Control.] — An  order  was  made  in  pui-suance  of 
84  &  35  Vict.  e.  66,  s.  3,  on  owners  to  keep  their 
dogs  under  the  control  of  some  person  for  a  fixed 
pei  iod.  A  dog  was  seen  in  the  road  vdih  W.'s 
governess  and  children,  rushing  backwards  and 
forwards  to  them,  sometimes  being  as  much  as 
twenty  yards  away.  A  constable  swore  the  dog 
belonged  to  W.,  and  that  he  had  seen  it  in  his 
yard  within  the  previous  fortnight.  W.,  how- 
ever, called  evidence  to  contituJict  this.  The 
justices  convicted,  but  stated  a  case  for  the 
opinion  of  the  court  as  to  whether  there  was 
giifficient  evidence  of  ownership,  and  whether 
the  dog  was  under  control : — Held,  that  there 
was  reasonable  evidence  that  the  dog  belonged 
to  W.,  and  was  not  under  control,  to  support  the 
conclusion  arrived  at  by  the  justices.  Wren  v. 
PococJt,  34  L.  T.  697. 

The  question  whether  or  not  a  dog  is  under 
control  within  s.  3  is  one  of  fact  and  not  of 
law.    lb. 


16.  Watchikg  and  Lighting  under  3  &  4 

Will.  4,  o.  90. 

Vaturo  of  the  Act.]— The  3  &  4  WiU.  4,  c  90, 
is  a  public  act.  Piliington  v.  Riley,  6  D.  &  L. 
628  ;  3  Ex.  739. 

Adoption  of  Act— Majority  of  Batepajers.]— 
A  majority  of  two-thirds  of  the  ratepayers  of  a 
parish  is  required  only  at  the  original  meeting 
to  be  held  for  determining  as  to  the  adoption  of 
the  act,  and  as  to  the  amoimt  which  the  inspec- 
tors shall  have  power  to  call  for  in  any  year ; 
but  where  the  parish  has  adopted  the  provisions 
of  the  act,  a  majority  of  two-thirds  is  not 
necessary,  in  order  to  determine  the  amount  to 
be  raised  for  the  purpose  of  the  act  in  a  subse- 
quent year;  but  the  resolution  of  a  simple 
majority  of  the  ratepajrers  voting  at  the  meeting 
called  for  that  purpose,  or,  in  case  of  a  poll  being 
demanded,  of  the  ratepayers  voting  upon  it,  is 
sufficient.    Beechey  v.  Quentery,  10  M.  &  W.  65  ; 

11  L.  J.,  Ex.  420. 

Where  thirty-seven  ratepayers  attended  a 
meeting,  twenty  voted  for  adopting  the  act  and 
the  remainder  abstained  from  voting,  and  took 
no  part  in  the  proceedings,  the  provisions  were 
not  legally  adopted,  and  the  original  objection 
was  not  answered  by  the  inspectors  having  acted 
for  a  year  under  the  provisions.    Synsham,  In  re^ 

12  Q.  B.  398,  n. ;  3  New  Sess.  Cas.  507  ;  18  L.  J., 
Q.  B.  210  ;  13  Jur.  345. 

Chairman  not  a  Batepayor.] — ^A  majority 

of  the  ratepayers  of  a  parish,  at  a  meeting  held 
for  that  purpose,  had  resolved  to  adopt  the  act, 
and  at  a  subsequent  meeting  a  rate  was  made 
for  the  purposes  of  the  act,  both  these  meetings 
being  presided  over  by  a  chairman  who  was  not 
a  ratepayer  of  the  parish  : — Held,  that,  although 
by  6s.  5  and  6  only  ratepayers  had  a  right  to  be 
present  at  the  meetings,  and  consequently  that 
the  chairman  should,  in  strictness,  have  been  a 
i-atepayer  ;  yet  that  the  resolutions  of  the  requi- 
site majority  of  the  ratepayers  were  not  rendered 
inoperative  by  reason  of  the  chairman  of  the 
meeting  not  being  a  ratepayer.  Reg,  v.  Middlegew 
JJ.y  1  B.  C.  C.  157  ;  22  L.  J.,  M.  C.  106 ;  17  Jar. 
187. 


Who  may  Vote.] — Held,  also,  that  per- 
sons who  had  not  paid  the  rate  of  the  previous 
year  were  properly  excluded  from  voting  at  the 
subsequent  meeting.    Ih, 


Fnblioation  of  Votioe.] — A  notice  of 


adoption  of  the  act  for  a  district  chapelry,  held 
to  be  sufficiently  published  where  it  was  affixed 
on  the  chapel  of  the  district,  but  not  on  two 
dissenting  and  proprietary  chapels  within  the 
district,  nearly  two  months  after  the  meeting  at 
which  it  was  adopted.  Reg,  v.  Decerell,  3 
El.  &  Bl.  372  ;  23  L.  J.,  M.  C.  121  ;  18  Jur.  494  ; 
2  W.  B.  231. 

An  ecclesiastical  district  was,  bv  order  in 
council,  attached  to  the  chapel  of  St.  J.,  in  a 
parish;  there  were  in  the  district  also  a  pro- 
prietary chapel,  called  St.  P.,  and  two  dissenting 
chapels  ;  in  the  other  part  of  the  parish  there 
was  only  the  parish  church.  The  meeting  for 
the  adoption  of  the  act  in  the  district  was  held 
on  the  18th  of  November,  1852.  Notice  of  the 
adoption  of  the  act  was  affixed  to  the  outer  doors 
of  the  parish  church  and  the  chapels  of  St.  J. 
and  St.  P.  on  the  2nd  of   Januai^,  1853.     On 
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the  6th  of  Jiilj,  1853,  the  inspectors  made  an 
order,  requiring  the  overseers  to  pay  150/.  to  the 
treasurer  out  of  the  amount  raised  daring  the 
year.  Upon  default  a  summons  was  taken  out 
before  justices,  for  a  distress  warrant  to  levy 
the  amount  by  sale  of  the  goods  of  the  over- 
seers. The  justices  refused  to  issue  their  warrant : 
— Held,  first,  that  it  was  not  necessary  to  affix 
the  notice  of  the  adoption  of  the  act  on  the 
outer  doors  of  the  dissenting  chapels. 

Held,  secondly,  by  Lord  Campbell,  C.J.,  that 
notice  of  the  adoption  of  the  act  was  given  in 
sufficient  time.    lb. 

Held,  thirdly,  that  the  justices  not  having 
decided  the  case,  the  application  was  within 
11  &  12  Yict.  c.  44,  8.  5,  and  that  it  was  sufficient 
if  the  affidavits  shewed  that  the  order  of  the 
inspectors  was  valid.    lb. 

Proper  Meeting  of  Chnrohwardeni.] — ^When  a 
district  within  a  parish  had  been  assigned  to  a 
chapel  for  ecclesiastical  purposes  under  1  &  2 
Wii  4,  c.  38,  and  the  3  &  4  WUl.  4,  c.  90,  had 
been  adopted  more  than  two  years  before  the 
application  at  a  meeting  convened  by  the  church- 
wardens of  the  district  church ;  and  these 
churchwardens  were  churchwardens  for  ecclesi- 
astical purposes  only,  and  never  in  the  habit 
of  calling  meetings  for  secular  purposes  : — Held, 
that  the  meeting  was  improperly  convened,  the 
churchwardens  of  the  district  church  not  being 
such  churchwardens  as  are  contempUted  by 
3  &  4  WilL  4,  c.  90,  8.  5  ;  that  consequently  the 
act  had  never  duly  been  adopted  in  the  district, 
and  an  order  of  the  inspectors  for  the  payment 
of  mpney  was  void.  Beg.  v.  Kingtiwinford  Over- 
seers, 3  El.  &  Bl.  689  ;  23  L.  J.,  Q.  B.  837.  S.  C, 
nom.  Reg.  v.  Staffordshire  JJ..  18  Jur.  1073; 
2  W.  R.  453. 

Batei.]— iS^  post,  V.  3. 

17.  FiBES. 

Expenses  of  Sxtingnishing.] — By  10  A;  11 
Vict.  c.  89  (The  Towns  Police  Clauses  Act,  1847), 
s.  33,  the  commissioners  may  send  fire-engines 
for  the  purpose  of  extinguishing  fires  In  the 
neighbourhood,  and  "  the  owner  of  the  lands  and 
building  where  such  fire  shall  have  happened 
shall,  in  such  case,  defray  the  actual  expense." 
A.  was  the  owner  of  a  haystack  which  stood 
upon  land  in  his  occupation.  Expenses  were 
incurred  in  sending  an  engine  and  working  the 
some  in  the  endeavour  to  extinguish  a  fire  in 
the  haystack : — ^Held,  that  A.  was  the  owner 
within  s.  33,  and  was  bound  to  defray  the 
expenses.  Leuris  v.  Arnold,  44  L.  J.,  M.  C.  68  ; 
L.  R.  10  Q.  B.  245 ;  32  L.  T.  653 ;  23  W.  R. 
729. 

Charges  fbr.] — ^A  local  government  board 

is  not  entitled,  under  10  &  11  Vict.  c.  89  (The 
Towns  Tolice  Clauses  Act,  1847),  s.  3^,  to  charge 
for  the  use  of  apparatus  employed  and  the  value 
of  water  consumed  on  the  occasion  of  a  fire  in 
premises  situate  within  the  district  of  such 
board.  Drightlington  Local  Board  v.  Botoer, 
22  W.  R.  166. 

Bight  to  Control  of  Premises— Ezolnsion  of 
Publie.]— Sect.  171  of  the  Public  Health  Act, 
1875,  incorporating  s.  32  of  the  Towns  Police 
Clauses  Act,  1847,  empowers  a  fire  brigade  estab- 
lished by  an  urban  authority  to  exclude  aU 


persons  whose  presence  would  Interfere  with 
their  operations  from  the  premises  on  fire. 
CaHer  v.  Thomas,  62  L.  J.,  M.  C.  104 ;  [1893] 
1  Q.  B.  673  ;  5  R.  343 ;  69  L.  T.  436  ;  41  W,  B. 
610 ;  67  J.  P.  438. 


18.  Smoke. 

Blaek  Smoke — Fomaee  eonstmeted  to  oon- 
inme  Smoke.]— By  the  7th  sub-s.  of  s.  91  of  the 
Public  Health  Act,  1876,  »»Any  fireplace  or 
furnace  which  does  not,  so  far  as  practicable, 
consume  the  smoke  arising  from  the  combustible 
used  therein,  and  which  is  used  for  working 
engines  by  steam,  or  in  any  mill,  factory,  dye- 
house,  brewery,  bakehouse,  or  gaswork,  or  in 
any  manufacturing  or  trade  process  whatsoever ; 
and  any  chimney  (not  being  the  chimney  of  a 
private  dwelling-house)  sending  forth  black 
smoke  in  such  quantity  as  to  be  a  nuisance,, 
shall  be  deemed  to  be  a  nuisance  liable  to  be 
dealt  with  summarily  in  manner  provided  by 
this  act :  provided  that  where  a  person  is  sum- 
moned before  any  court  in  respect  of  a  nuisance 
arising  from  a  fireplace  or  furnace  which  does- 
not  consume  the  smoke  arising  from  the  com- 
bustible used  in  such  fireplace  or  furnace,  the 
court  shall  hold  that  no  nuisance  is  created 
within  the  meaning  of  this  act,  and  dismiss  the 
complaint  if  it  is  satisfied  that  such  fireplace  or 
furnace  is  constructed  in  such  manner  as  to> 
consume  as  far  as  practicable,  having  regard  to> 
the  nature  of  the  manufacture  or  trade,  all  smoke 
arising  therefrom,  and  that  such  fireplace  or 
furnace  has  been  carefully  attended  to  by  the- 
person  having  the  charge  thereof."  An  informa- 
tion was  laid  against  the  proprietor  of  a  brewery,, 
for  that  black  smoke  was  from  time  to  time 
sent  forth  from  the  chimney  of  his  brewery  in. 
such  quantities  as  to  be  a  nuisance,  and  he  was 
convicted  and  fined  thereon : — Held,  on  case 
stated,  that  the  proviso  applied  only  to  the  first 
part  of  the  sub-section,  and  not  to  the  latter 
part,  making  it  an  offence  to  send  forth  black 
smoke  in  such  a  quantity  as  to  be  a  nuisance, 
and  that  the  defendant  was  not  entitled  to  calli 
evidence  as  to  the  construction  of  the  furnace. 
Weekes  v.  Xing,  63  L.  T,  61  ;  15  Cox,  C.  C.  723  ;: 
49  J.  P.  709. 

Coal  Minei.]— Sect.  91  of  the  Public- 
Health  Act,  1876,  applies  to  black  smoke  allowed 
to  be  sent  forth  out  of  chimneys  of  coal  mines. 
Patterson  v.  Chamber  Colliery  Co.,  66  J.  P» 
200. 


Liability  of  Ulster.]— The  chimney  of  a 

mill  sent  forth  black  smoke.  The  furnace  was. 
properly  constructed  and  efficient  foremen  super- 
intended ;  the  stoker's  own  negligence  being  the 
sole  cause  of  the  smoke : — Held,  that  the  owner 
of  the  mill  was  liable  under  s.  96  of  the  Public 
Health  Act,  1875.  Mven  v.  O reaves,  64  J.  P. 
548. 


19.  Watbb  Supply. 

Statute.]- 60  ^  61  Viet.  e.  44  is  the  District 
Qmncils  (Water  Supply  Facilities)  Act,  1897, 

«*  Water  Company  " — Own  Profit.] — ^The  under- 
taking of  a  waterworks  company  was  transferred 
by  statute  to  a  borough.  The  profits  of  the 
waterworks  were  under  a  subsequent  statute  ta 
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be  transferred  to  the  borongh  improvement  f  and, 
or  at  the  option  of  the  corporation  to  be  applied 
in  reducing  the  price  of  water  to  consumers  : — 
Heldf  that  the  corporation  were  supplying  water 
for  their  own  profit,  and  were  a  water  company 
within  the  meaning  of  s.  52  of  the  Public 
Health  Act,  1875.  Wolverhampton  Corporation 
V.  BiUton  CommiMioners,  [18911  1  Ch.  315  ;  39 
W.  R.  394.    See  A  C.  in  C.  A.,  W.  N.  (1891)  56. 

CompMij  abla  and  willing  to  Supply.] — A 

waterworks  company  is  not  within  the  meaning 
of  the  Public  Health  Act,  1875,  s.  52,  "able  and 
willing  to  supply  water  within  the  district  of 
£L  local  authority  "  unless  it  has  both  the  neces- 
sary powers  and  the  requisite  supply  of  water. 
Jiichmond  Waterworitt  Co. and  Vauxhall  Water- 
works Co.  7.  Richmond  VeHry,  infra. 


Action  to  restrain  Loeal  Board   fh)m 

«onitraeting  works  and  ftom  prooaeding  to 
Arbitration— Costs.]— Under  the  plaintiff  com- 
pany's special  act  of  1891  (modifying  s.  52  of 
the  Public  Health  Act,  1875),  it  was,  as  the 
court  construed  the  provision,  unlawful  for  the 
<lefendant  local  boara  to  construct  waterworks 
within  the  plaintiffs'  limits  of  supply  during  four 
years  from  the  passing  of  the  special  act,  so  long 
OS  the  plaintiffs  were  able  and  willing  to  supply 
water  proper  and  sufficient.  The  plaintiffs  made 
8ome  unsuccessful  attempts  to  find  water,  and 
before  they  succeeded  in  aoing  so  the  defendant 
board  served  them  on  the  20th  May,  1893,  with 
notice  of  the  board's  desire  to  supply  water 
within  their  own  district,  and  their  intention  of 
constructing  waterworks  under  the  provisions  of 
the  Public  Health  Act,  1875.  The  notice  further 
•stated  that  if  not  informed  within  a  month  of 
the  plaintiffs'  ability  and  willingness  the  board 
would  construct  works.  The  matter  was  referred 
to  arbitration,  but  the  company  becoming  aware 
that  the  board  were  still  forwarding  a  scheme 
-of  water  supply,  moved  in 'an  action  to  restrain 
the  board  from  commencing  or  threatening  to 
.construct  works  and  from  proceeding  to  arbitra- 
tion. The  motion  stood  over  on  terms  to  await 
the  awurd.  The  arbitrators  found  that  the 
company  were  "  able  and  willing,"  and  that  the 
water  was  proper  and  sufficient: — Held,  that 
the  defendants  must  pay  the  costs  of  the  aiction, 
setting  off  any  costs  incurred  by  the  defendants 
by  reason  of  the  plaintiffs  seeking  an  injunction 
to  restrain  the  arbitration.  Bognor  Water  Co. 
V.  Bognor  Loeal  Boards  70  L.  T.  402. 

'<  Waterworks  "—What  are.  1— Works  erected 
and  maintained  by  a  local  authority  to  provide 
the  water  necessary  to  carry  out  a  scheme  for 
the  disposal  of  sewage  of  its  district  are  not 
^  waterworks "  within  the  meaning  of  s.  52  as 
defined  by  s.  4  of  the  Public  Health  Act,  1875  ; 
nor  can  the  local  authority  be  said  to  be  '*  sup- 
plying" water  within  the  meaning  of  those 
sections.  Wegt  Surrey  Water  Co.  v.  Cherteey 
Union,  63  L.  J.,  Ch.  806;  [1894]  3  Ch.-613; 
8  R.  696  ;  71  L.  T.  368  ;  43  W.  R.  6  ;  59  J.  P.  167. 

There  is  no  provision  in  the  Waterworks 
Clauses  Act,  1847,  which  compels  a  local  autho- 
rity to  take  water  to  **  cleanse  sewers "  from  a 
water  company  within  whose  limits  of  supply 
-the  sewers  are  situate.    Ih. 

(( Constmotion  of  Waterworks.*'] — See  Cleve- 
land Water  Co.  v.  Btdcar  Local  Board,  and 
.  Hvd-derfjield  Corporation  v.  Barength^rpe  Urban 
.Cbvncil,  infra. 


Conftmetion  of  Waterworks  by  Loetl 
Antkority — OiTing  Hotiees  aa  to.] — The  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  63),  s.  75.  is 
not  materially  extended  by  the  Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  s.  52,  and  there- 
fore a  load  authority,  desiring  to  construct 
waterworks,  and  having,  before  the  passing  of 
the  latter  act,  given  the  notioes  required  by  s.  75 
of  the  former  act,  is  not,  in  consequence  of  the 
passing  of  the  latter  act,  required  to  give  the 
notices  under  a.  52  of  that  act.  Richmond 
Waterworke  Co.  and  Vauxhall  Waterworkt  Co. 
V.  Riehmtmd  Vestry,  45  L.  J.,  Ch.  441  ;  3  Ch.  D. 
82  ;  34  L.  T.  480. 

Where,  prior  to  the  incorporation  of  a  local 
water  company,  the  local  authority  had  sub- 
stantial waterworks  in  existence,  additions  to  or 
alterations  of  such  works  can  be  made  by  the 
local  authority  without  giving  the  water  com- 
pany notice  under  s.  52  of  the  Public  Health 
Act,  1875.  The  words  "before  commencing  to 
construct  waterworks,"  in  s.  52,  mean  new  water- 
works in  a  fair  and  reasonable  sense  of  the  term, 
and  do  not  apply  to  improvements  of  or  additions 
to  existing  waterworks.  Cleceland  Water  Co. 
V.  Redcar  Local  Board,  64  L.  J^  Ch.  64  ;  ri89."»] 
1  Ch.  168  ;  13  R.  18  ;  43  W.  R.  90  :  59  J.  P.  7. 

The  extension  by  an  urban  district  council  of 
their  existing  waterworks  into  an  area  formerly 
part  of  an  adjoining  urban  district,  but  added 
to  their  district  by  an  order  under  s.  57  of  the 
Local  Government  Act,  1888,  amounts  to  a 
"construction  of  waterworks"  within  s.  52  of 
the  Public  Health  Act,  1875,  so  as  to  make  it 
necessary,  before  commencing  to  construct,  to 
give  notice  to  a  water  company  whose  limits  of 
supply  at  the  dato  of  the  order  included  the 
added  area.  Clcr eland  Water  Co.  v.  Redcar 
Local  Board  (64  L.  J.,  Ch.  64 ;  [1895]  1  Ch. 
168)  distinguished.  Sudderejield  Corporation, 
V.  RaventtJiorpe  Urban  Council,  66  L.  J..  Cb. 
581 ;  [1897]  2  Ch.  121 ;  76  L.  T.  817  ;  45  W  R. 
042  ;  61  J.  P.  596— C.  A. 

Power  to   Lay  Down  Water-maina — **8iir- 
Toyor,"  Beport  of.] — Sect.  54   of   the    Public 
Hodth  Act,  1875,  provides  that  where  a  local 
authority  enpply  water  they  shall  have  the  same 
powers  for  carrying  water-mains  as  they  have  for 
carrying  sewers.    Sect.  16  provides  that  any  local 
authority   may  carry  any  sewer,  after  giving 
reasonable  notice  in  writing  to  the  owner  or 
occupier  (if  on  the  report  of  the  surveyor  it 
appears  necessary),  into,  through,  or  under  any 
lands  within  their  district : — ^Held,  that  "  the  sur- 
veyor" is  the  person  duly  appointed  surveyor 
under  a.  189,  and  no  other,  not  even  an  engineer 
of  the  greatest  experience  whom  the  local  autho- 
rity may  think  fit  to  consult ;  that  the  word 
"  necessary "  must   be  construed   as    meaning 
"  necessary  for  the  efficient  discharge  of  the  duty 
in  the  way  most  for  the  benefit  of  the  public  ** ; 
that  as  the  report  on  which  the  proceedings  of 
the  defendant  were  founded  was  not  the  report 
of  **  the  surveyor"  the  plaintiff  was  entitlea  to 
an  Interlocutory  injunction ;  and  further,  that 
**■  the  surveyor"  is  the  person  to  determine  on  the 
necessity,  and  ther^ore  if  he  exercise  a  bonA  fide 
judgment  in  the  matter,  the  court  will  not  inter- 
fere.   Lewis  V.  Weston-svper-Mare  Local  Board, 
58  L.  J.,  Ch.  39  ;  40  Ch.  D.  55  ;  59  L.  T.  769  ;  37 
W.  R.  121. 

«  Street  "—PriTate  Bead— Loeal  Autko. 

rity  having  eontrol  of  Streets  genendly.] — ^A 
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priyate  road  is  a  "street"  within  the  meaninji:3 
^f  Bs.  16  and  54  of  the  Pablic  Health  Act,  1875. 
The  words  **  where  the  local  authority  have  not 
the  control  of  the  streets,"  in  s.  67  of  the  Pablic 
Health  Act,  1875,  are  descriptive  of  and  mean  a 
local  anthoritj  not  having  the  control  of  the 
streets  generally  in  its  district,  i.e.  a  local  autho- 
rity  which  is  not  the  road  authority.  Hill  v. 
WtUUuey  Local  Board,  63  L.  J.,  Ch.  1  ;  [1894] 
1  Ch.  133 ;  7  R.  61 ;  69  L.  T.  641 ;  42  W.  R.  81 
— C.A. 

The  defendants  who  had  the  powers  of  an 
urban  sanitary  authority  with  respect  to  the  W. 
district,  and  the  control  of  the  streets  generally 
in  that  district,  and  also  the  power  of  supplying 
the  inhabitants  with  water,  proceeded,  without 
the  plaintiff's  consent,  to  break  up  a  private  road 
belonging  to  the  plaintiff,  which  was  situate 
within  their  district,  for  the  purpose  of  laying 
down  water-mains: — Held  (A.  L.  Smith,  L.J., 
dissenting),  that  s.  57  of  the  Public  Health  Act, 
1875,  incorporating  s.  29  of  the  Waterworks 
Clauses  Act,  1847,  which  forbids  the  laying  down 
of  any  pipe  in  any  private  land  vrithout  the  con* 
sent  of  the  owner,  did  not  apply  to  the  defendants, 
as  they  were  a  local  authority  having  the  control 
of  the  streets  generally  in  their  district ;  that, 
under  ss.  16  and  64  of  the  Public  Health  Act, 
1875,  the  defendants,  as  the  local  authority,  had 
the  power  to  carry  the  water-mains  through  the 
plaintiffs  private  road  without  his  consent ;  and, 
•consequently,  that  the  plaintiff  was  not  entitled 
to  an  Injunction.    Ih. 

Xntiy  on  Land  without  2>iitriet.]~A  local 
authority  that  has  obtained  the  consent  of  the 
local  authority  of  an  adjoining  district  to  lay 
down  water-mains  In  such  adjoining  district 
•cannot  enter  upon  the  lands  required  unless  the 
notices  and  advertisements  mentioned  in  s.  82  of 
the  Public  Health  Act,  1875,  have  been  duly 
^iven.  Jones  v.  Conway  and  Colwyn  Bay  Water 
Board,  62  L.  J.,  Ch.  767 ;  ri893J  2  Ch.  603 ;  2 
R.  504  ;  69  L.  T.  266 ;  41  W.  R.  616 ;  67  J.  P. 
601— C.  A. 

Antlittrity  about  to  tnpplj  Water.] — 

Sect.  64  of  the  Pablic  Health  Act,  1876,  applies 
not  merely  to  an  authority  which  is  alreaay  a 
water  supplying  body,  but  also  to  one  that  has 
taken  upon  itself  the  burden  of  carrying  out  the 
sections  of  the  act  relating  to  water  supply 
within  their  district.    lb, 

liability — Oontamination  of  Water— Leaden 

Pipee.]  —  The  defendants  were  empowered  by 
a  private  act,  which  incorporated  the  Water- 
works Clauses  Acts,  1847  and  1868,  to  supply 
water  for  domestic  purposes.  The  local  act 
enabled  the  defendants  to  make  by-laws,  and 
provided  that  they  should  not  be  bound  to  lay 
down  service-pipes,  but  might  do  so  by  agree- 
ment with  ana  at  the  expense  of  the  occupier  of 
any  house.  The  plaintin  was  injured  by  using 
the  water,  which  had  become  contaminated  from 
passing  through  the  leaden  service-pipe  laid  down 
by  the  defendants  at  his  request  and  expense  : — 
Held,  that  the  defendants  were  not  liable.  Milnes 
V.  Hvdder$field  Corporation,  53  L.  J.,  Q.  B.  12  ; 
12  Q.  B.  D.  443 ;  32  W.  R.  265— C.  A. 

DefiBOtive  Fire  Plug.]—  See  Bayley  v. 

Wolterkampton  Waterworks  U*.,6  H.&  N.  241; 
SO  L.  J.,  Ex.  57  (post,  col.  531). 


Publio  Well— Vesting  in  Local  Authority.]— 
A  trough  or  cistern  receiving  the  overflow  from 
a  spring  at  some  distance  had  been  used  by  the 
public  gratuitously  for  watering  cattle  and  for 
domestic  purposes  for  a  period  of  over  fifty  years. 
The  defendant  erected  a  gate  to  prevent  the  access 
of  cattle  to  the  trough,  and  let  a  pipe  into  the 
bottom  of  the  trough  leading  into  his  own  house, 
where  it  terminated  in  a  stopcock,  and  by  means 
of  this  pipe  and  stopcock  he  could  draw  off  as 
much  water  as  he  pleased : — Held,  that  the  trough 
or  cistern  was  a  public  well  or  work  used  for  the 
gratuitous  supply  of  water  to  the  inhabitants  of 
the  district  of  the  local  authority  in  which  it  was 
situate,  and  that  it  was  vested  in  and  was  under 
the  control  of  the  local  authority  by  force  of  s.  64 
of  the  Public  Health  Act,  1875,  and  that  the  local 
authority  might  maintain  an  action  in  their  own 
name  in  the  county  court  against  the  defendant 
for  damages  for  the  interference  caused  by  the 
insertion  of  the  pipe  in  the  bottom  of  the  trough. 
Holmjirth  Local  Board  v.  SJiore,  59  J.  P.  344. 

Where  at  the  time  of  the  passing  of  the  Publio 
Health  (Ireland)  Act,  1878  (the  provisions  of 
which  as  to  public  wells  corrcspona  to  those  in 
the  Public  Health  Act,  1875),  a  well  was  an 
existing  public  well  use<l  for  the  gratuitous  supply 
of  water  to  the  inhabitants  of  the  district,  it 
becomes,  by  s.  74  of  the  act  (s.  64  of  the  English 
act),  vested  in  the  local  authority.  To  shew  that 
the  well  was  then  a  public  well  it  need  not  be 
proved  that  the  soil  and  freehold  of  the  well 
itself  was  public  property,  for  if  the  public  had 
a  servitude  attached  to  the  soil  and  freehold,  by 
virtue  of  which  they  enjoyed  the  right  of  free 
access  to  the  well  to  obtain  water,  it  would  be 
a  public  well  within  the  meaning  of  the  act. 
Smith  v.  Archibald  (5  App.  Cas.  489  ;  tee  ante, 
coL  442),  applied.  Dungartan  Union  v.  Mont- 
field,  [1897]  1  It.  R.  420. 

20.  Vehicles. 

Light!  on — By-Law— Validity.] — A  county 
council  made  a  by-law  that  *'  a  person  driving 
any  vehicle  shall  from  the  end  of  the  first  hour 
after  sunset  to  two  o'clock  a.m.,  except  during 
such  part  of  that  period  as  shall  be  between  the 
rising  and  setting  of  the  moon,  carry  attached 
to  such  vehicle  a  lighted  lamp  placed  so  as  to 
exhibit  a  light  in  the  direction  he  is  proceeding, 
in  order  to  signal  the  approach  or  position  of  the 
vehicle,  and  in  case  of  a  vehicle  carrying  timber 
such  person  shall  also  carry,  attached  to  the  end 
thereof,  a  lighted  lamp,  so  as  to  exhibit  a  light 
to  persons  overtaking  the  vehicle  "  : — ^Held,  that 
this  by-law  was  not  bad,  either  (i.)  by  reason  of 
its  throwing  on  an  alleged  offender  the  onus  of 
proving  that  the  alleged  offence  occurred  at  a 
period  between  the  rising  and  setting  of  the 
moon,  for  that  could  be  proved  by  means  of  an 
almanack ;  or  Tii.)  by  reason  of  the  omission  in 
the  by-law  of  the  words  "  in  any  street  or  public 
place,"  for  those  words  were  to  be  implied ;  or 
(iii.)  by  reason  of  the  words  "attached  at  the 
end  thereof "  being  capable  of  being  construed 
as  applicable  either  to  the  vehicle  itself  or  to  the 
timber  carried  thereon,  for  those  words  reason- 
ably construed  must  be  taken  as  applicable  only 
to  the  vehicle  itself.  Walker  v.  Stretton,  44  W.  E» 
525  ;  60  J.  P.  313. 

For  Display  of  Ad Vtortisementi—'<Voliiolo"-^ 
Bioyolo.] — ^A  bicycle  is  a  vehicle  within  the 
meaning  of  s.  l2  of  the  Liverpool  Corporation 
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Act,  1889,  which  provides  that  it  shall  not 
be  lawful  in  any  street  in  the  city  to  use  any 
vehicle  exclusively  or  principally  for  the  purpose 
of  displaying  advertisements  without  the  consent 
of  the  corporation.  UllU  v.  Nott-Bower,  60  J.  P. 
760. 

21.  IKDEGEKT  OB  PROFANE  LASGUAGE. 

Bj-Law— Public   Place — Land  adjacent.]  — 

For  the  good  rule  and  government  of  a  county, 
a  county  council  made  (inter  alia)  the  following 
by-law,  which  had  received  the  approval  of  a 
secretary  of  state :  "  No  person  shall  in  any 
street  or  public  place,  or  on  land  adjacent 
thereto,  sing  or  recite  any  profane  or  obscene 
song  or  ballad,  or  use  any  profane  or  obscene 
language "  : — Held,  that  the  by-law  was  too 
wide,  and  could  not  be  upheld.  "  On  land  ad- 
jacent thereto"  imposed  a  prohibition  beyond 
anything  necessary  for  the  better  government 
of  the  county  ;  and  "  sing  or  recite  any  profane 
or  obscene  song  or  ballad,  or  use  any  profane  or 
obscene  language,"  should  have  been  guarded  by 
the  words  "  to  the  annoyance  of  the  public  "  : — 
Held,  further,  that  by-laws  relating  to  the  better 
government  of  a  county,  and  not  to  nuisance, 
do  not  require  the  confirmation  of  the  local 
government  board ;  the  approval  of  a  secretary 
of  state  is  sufficient.  Strickland  v.  Hayet^  65 
L.  J.,  M.  C.  55 ;  [1896]  1  Q.  B.  290  ;  74  L.  T.  137 
44  W.  B.  898 ;  18  Cox,  C.  C.  244 ;  60  J.  P.  164. 


Boom  opening  on  Street.]  —  A  by-law 


made  by  a  county  council  under  s.  16  of 
the  Local  Government  Act,  1888,  that  "no 
person  shall  in  any  house,  building,  garden, 
land,  or  other  place  abutting  on  or  near  to  a 
street  or  public  place,  make  use  of  any  violent, 
abusive,  profane,  indecent,  or  obscene  language, 
gesture,  or  conduct  to  the  annoyance  of  any 
person,  in  such  street  or  place,"  is  neither 
repugnant  nor  ultra  vires ;  and  any  one  using 
such  language  in  a  room  opening  into  a  street 
with  the  door  open  is  liable  to  be  convicted 
of  an  offence  against  such  by-law.  Mantle  v. 
Jordan,  66  L.  J.,  Q.  B.  224  ;  [1897]  1  Q.  B.  248  ; 
75  L.  T.  562  ;  61  J.  P.  119  ;  18  Cox,  C.  C.  467. 

22.  By-Laws. 

Constmction.] — ^A  by-law  for  the  good  rule 
and  government  of  a  locality,  made  by  a  loctd 
authority,  ought  to  be  construed  so  as  to  give 
reasonable  effect  to  the  object  aimed  at.  WtUker 
y.  Stretton,  44  W.  R.  525  ;  60  J.  P.  318. 

Publication.]' — By  a  local  act  (passed  in 
1847)  town  improvement  commissioners  were 
empowered  to  make  by-laws,  which  were  to 
be  published  by  being  printed  and  a  copy 
delivered  to  every  person  applying  for  the 
same,  and  by  painting  or  placing  on  boards 
to  be  hung  up  on  the  front  of  the  office  of 
the  commissioners,  and  also  on  some  con- 
spicuous part  of  the  works  or  locality  to  which 
the  same  related.  Under  the  Public  Health 
Acts,  1848  and  1858,  the  prescribed  mode  of 
publication  of  by-laws  is  by  "printing  and 
hanging  the  same  up  in  the  office  of  the  local 
board"; — Held,  that  a  publication  in  the  manner 
prescribed  by  the  last-mentioned  acts  was  suffi- 
cient.  FtelaiTig  v.  Rhyl  Improvement  Comviu- 
fio7iers,  3  C.  P.  D.  272 ;  38  L.  T.  223 ;  26  W.  R. 
881. 


Conflrmation.] — By-laws  relating  to  the  better 
government  of  a  county,  and  not  to  a  nuisance, 
do  not  require  the  confirmation  of  the  local 
government  board ;  the  approval  of  a  secretary 
of  state  is  sufficient.  Strickland  v.  Hayety  65 
L.  J.,  M.  C.  55;  [1896]  1  Q.  B.  290  ;  74  L.  T.137; 
44  W.  R.  398 ;  18  Cox,  C.  C.  244 ;  60  J.  P.  164. 

As  to  particular  matters,  see  speeijic  head- 
ings, 

IV.  EXPENSES. 
1.  What  Recovebable. 

Boad  <'made  good''  and  afterwards  PaTod— 
<*  Theretofore."] — In  1857  a  local  act  was  passed 
which  incorporated  s.  53  of  the  Towns  Improve- 
ment Clauses  Act,  1847  (10  &  1 1  Vict  c.  34).  In 
1874  the  appeUaiits,  in  their  capacity  as  the 
corporation  of  P.,  bought  some  land  of  the 
respondents  abutting  upon  a  country  high  road 
within  the  district  to  which  the  local  act  applied, 
and  in  pursuance  of  an  agreement  then  made 
with  the  respondents,  at  their  own  expense 
widened  and  improved  the  road  and  laid  out  a 
footpath  along  the  side,  and  gravelled,  chan- 
ndled  and  kerbed  the  footpath.  In  1879  thc- 
appellants,  in  their  capacity  as  the  ui-ban 
authority,  paved  and  flagged  the  footpath  and 
sought  to  recover  the  expense  of  so  doing  from 
the  respondents  as  adjoining  owners  under  the 
powers  of  s.  53.  The  jury  found  that  before  the 
paving  and  flagging  in  1879  the  road  was  not 
a  street  in  the  popular  sense  of  the  term,  and 
that  the  footpath  had  been  "made  good"  within 
8.  53  : — Held,  that  the  respondents  were  not 
liable,  upon  the  ground  that  the  footpath  had' 
been  "  theretofore  made  good  "  within  the  mean- 
ing of  s.  53,  but  without  deciding  whether  the 
road  was  a  "  street "  within  the  meaning  of  that 
section.  The  word  "  theretofore  "  in  s.  53  refers- 
to  the  period  before  the  work  is  done  by  the 
commissioners,  not  to  the  period  before  the  pass- 
ing of  the  special  act.  Porismauth  CorjforatioH 
V.  SmUh,  54  L.  J.,  Q.  B.  473 ;  10  App.  Cas.  364  ; 
53  L.  T.  394 ;  49  J.  P.  676— H.  L.  (E.) 

Vev  Street — Approval  and  Acceptance  of 
Xneffeetive  Sewer — SabsequeBt  Liability  of 
Frontagers.] — A  local  authority  has  power  to 
approve  and  accept  a  sewer  made  in  accordance 
with  a  scheme  by  a  landowner  inland  laid  out  as- 
a  new  street,  though  the  sewer  may  not  be  an. 
effective  sewer  until  the  whole  scheme  has  been 
carried  out.  When  the  local  authority  has 
accepted  the  work  it  cannot  afterwards  require 
the  frontagers  to  do  it  again  under  s.  150  of 
the  Public  Health  Act,  1875.  Homsey  Local 
Board  v.  Davis,  62  L.  J.,  Q.  B.  427  ;  [1893]  1 
Q.  B.  756  ;  4  R.  322  ;  68  L.  T.  503  ;  57  J.  P.  612 
— C.A. 

Work  done  under  Contract  over  £60  not  under 
Seal.] — In  an  action  by  a  local  authority  to 
recover  from  the  defendant  his  proportion  of  the 
cost  of  sewering,  paving,  &c.,  a  street  under  the  - 
powere  of  the  Public  Health  Act,  1875,  s.  160,  it 
appeared  that  part  of  the  work,  to  an  amount 
exceeding  50Z.,  had  been  done  by  contractors 
employed  by  the  local  authority,  but  that  no 
written  contract  under  the  common  seal  of  the 
authority  had  been  made  with  them  as  provide* I 
by  s.  174  : — Held,  that  the  defendant  was  never- 
theless liable.  By  A.  L.  Smith,  J.,  that  the 
objection,  if  valid,  would  have  been  an  objection 
to  the  apportionment,  which  could  only  be  raised 
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in  the  time  and  manner  proyided  bj  8.  257. 
JS&umemoHth  QfwmUsionsr*  y.  Wattif  64  L.  J., 
Q.  B.  98  ;  14  Q.  B.  D.  87 ;  61  L.  T.  823  ;  38 
W.  B.  280  ;  49  J.  P.  102. 

Legal  Xspeaaeft  whether  properly  Ineliided.] 
— A  local  board  brought  an  action  against  a 
frontager  to  enforce  a  charge  nnder  s.  267  of  the 
Public  Health  Act,  1876,  for  sewering  and  paving 
expenses  incurred  under  s.  150.  The  charge  in- 
cluded items  for  legal  expenses  and  expenses  of 
ooUection : — Held,  that  such  items  were  properly 
included.  WaUhamstaw  Local  Board  v.  Stainen, 
60  L.  J.,  Ch.  738 ;  [1891]  2  Ch.  606  ;  66  L.  T. 
430.  See  Jer9ey  {EarT)  v.  Uxhridge  Sanitary 
Authority,  post,  ooL  538. 

Deftot  in  Szereiae  of  JuxiadietioB-— Xemody.] 

— Whero  a  question  arises  as  to  whether  certain 
items  aro  properly  included  or  not,  inasmuch  as 
the  matter  relates,  not  to  the  jurisdiction  of  the 
local  board,  but  to  a  defect  in  the  exercise  of  their 
juiisdiction,  the  frontager  ought  to  appeal  to  Uie 
local  gOYcmment  board  under  s.  268,  the  high 
court  having  no  jurisdiction  in  the  matter.    Ih, 

Sgher  Sate  of  Interest  than  oharyed  to  Local 
Board.] — ^The  H.  urban  authority,  after  giving 
notice  to  N.  to  pave  a  new  street  adjoining  N.*8 
premiseB,  did  the  work  and  borrowed  money  at 
4  per  cent,  to  defray  the  cost.  Part  of  this 
sum  was  apportioned  on  N.,  and  the  local  board 
by  a  resolution  duly  resolved  to  make  the  sum 
payable  by  N.  by  instalments  at  6  per  cent, 
interest.  N.  refused  to  pay  an  instalment: — 
Held,  that  the  justices  were  right  in  enforcing 
parent,  and  wero  not'  bound  to  allow  the 
objection  that  the  interest  charged  was  higher 
than  the  local  board  themselves  ^id.  North 
British  BaUtoay  v.  Holme  OuUram  Looal  Board, 
54  J.  P.  86. 

Intereit  on  Bebt.] — ^Interest  under  21  &  22 
Vict.  c.  98,  8.  62,  upon  expenses  incurred  by  a 
local  board  under  11  &  12  Vict.  c.  63,  s.  69,  runs 
fiom  the  time  that  the  amount  due  is  ascertained. 
Wallinffton  v.  WUles,  16  C.  B.  (NA)  797 ;  33 
L.  J.,  M.  C.  233 ;  10  Jnr.  (N.S.)  906 ;  10  L.  T. 
784  ;  12  W.  R.  917. 

So-paving  and  So-ohaanelling.] — Upon  the 
true  construction  of  s.  150  of  the  Public  Health 
Act,  1875,  the  paving  and  channelling  of  streets 
not  repairable  by  the  inhabitants  at  iMge  are  not 
matters  done  once  and  for  all,  and  do  not  fall 
vrithin  the  category  of  sewers.  Frontagers  may 
be  called  upon  by  the  local  authority  to  pay  the 
apportionea  expenses  of  re-paving  and  re-chanel- 
ling.  Barry  and  Cadoxion  Local  Board  v. 
Barry,  64  L.  J.,  Q.  B.  512  ;  [18951  2  Q.  B.  110  ; 
15  B.  430 ;  72  L.  T.  692  ;  48  W.  B.  504  ;  59 
J.  P.  421. 

Bzpoasos  of  Xaking-iip  Street — Statute— 
Sopoal— Sight  Aoqnired — Liability  Inonrred — 
Intorpretation  Aot,  1889,  i.  88.]— Proceedings 
duly  taken  by  an  urban  authority  under  s.  150 
of  the  Public  Health  Act,  1875,  with  a  view  to 
making  good  a  private  street  under  the  powers 
of  that  section,  which  proceedings,  though  merely 
preliminaiy  to  the  commencement  of  the  actual 
work,  are  in  active  progress  at  the  time  the  Private 
Street  Works  Act,  1892,  comes  into  operation  by 
Toluntary  adoption  In  the  district,  may,  notwith- 
standing the  provisions  of  s.  25  of  the  act  of  1892, 
be  continued,  and  the  actual  work  may  be  done, 

VOL.   EC. 


and  the  expenses  recovered,  under  s.  160  of  the 
act  of  1876.  Boston  and  Itleworth  Urban 
Council  V.  Grout,  66  L.  J.,  Ch.  647 ;  [1897] 
2  Ch.  306  ;  77  L.  T.  118  ;  46  W.  B.  697— C.  A. 
Affiiming,  61  J.  P.  454. 

If  s.  25  of  the  act  of  1892  amounts  to  a  local 
repeal  of  s.  150  of  the  act  of  1876,  such  active 
proceedings,  though  only  preliminary,  give  rise 
to  **a  right,  privilege,  obligation,  or  liability- 
acquired,  accrued,  or  incurred"  under  such 
repealed  section,  within  the  meaning  of  and 
preserved  by  s.  38  of  the  Interpretation  Act, 
1889.    Ih. 

If  s.  25  of  the  act  of  1892  does  not  amount  to 
such  a  repeal,  s.  24,  which  provides  that  the 
powers  of  the  act  of  1892  shall  be  "  deemed  to 
be  in  addition  to  and  not  in  derogation  of  any 
other  powers,"  has  the  effect  of  preserving  the 
powers  of  s.  163  of  the  act  of  1875.    Ih, 

2.  Pabtiss  Liable. 
a.  Position  of  Promiaoa. 

Premisot  fronting  and  abutting  on  Strootf.] 
—By  the  Public  Health  Act,  1848,  s.  69,  in  case 
any  present  or  future  street,  or  any  part  thereof 
(not  being  a  highway),  be  not  sewered,  levelled, 
paved,  flagged  and  channelled  to  the  satisfaction 
of  the  local  board  of  health,  such  board  may,  by 
notice  in  writing  to  the  respective  owners  or 
occupiers  of  the  premises  fronting,  adjoining,  or 
abutting  upon  such  parts  thereof  as  may  require 
to  be  sewered,  levelled,  paved,  flagged,  or  chan- 
nelled, require  them  to  sewer,  lev^  pave,  flag, 
or  channel  the  same  within  a  time  to  be  specifi^ 
in  such  notice.  Premises  were  divided  from  D. 
Street  by  a  small  stream,  but  by  two  bridges 
over  the  stream  the  premises  were  connected 
with  it ;  by  means  of  gates  they  could  effectually 
close  aU  communication.  One  of  the  bridges 
had  been  moved  and  reinstated  by  the  owners. 
The  principal  outlet  from  their  premises  led  into 
W.  Street : — Held,  that  the  premises  fronted  and 
abutted  upon  D.  Street  within  the  meaning  of 
the  foregoing  enactment.  WaJiefield  Local  Board 
V.  Loe,  1  Ex.  D.  336 ;  35  L.  T.  481. 

A.  B.  owned  plots  of  land  and  cottages 
thereon,  separated  from  a  street  by  a  wall  five 
feet  high,  which  belonged,  with  the  land  on 
which  it  stood,  to  another  pei-son.  There  was  a 
public  footway  which  went  between  the  plots  of 
land,  and  through  an  opening  in  the  wall  into- 
the  middle  of  the  street.  The  backs  only  of  the 
cottages  fronted  the  street,  and  the  only  way  for 
vehicles  from  the  cottages  to  the  street  was  by 
a  small  roadway,  which,  without  touching  that 
part  of  the  street  which  had  been  paved,  came 
into  a  highway  which  joined  one  end  of  such 
street.  With  the  exception  of  the  public  foot> 
way  l^is  roadway  was  the  only  access  from  the- 
cottages  to  the  street : — Held,  that  A.  B.  waa 
not  the  owner  of  premises  **  fronting,  adjoining, 
or  abutting"  on  the  street  within  the  meaning 
of  s.  160  of  the  Public  Health  Act,  1876,  and 
therefore  was  not  liable  to  icontribute  to  the  ex- 
penses of  sewering  and  paving  the  street  under 
that  section.  Liffhtbovnd  v.  Higher  Behingtou 
Local  Board,  55  L.  J.,  M.  C.  94  ;  16  Q.  B.  D.  677 ;. 
53  L.  T.  812  ;  34  W.  B.  219  ;  60  J.  P.  600— 0.  A. 

Under  Special  Aoti.] — By  a  Birkenhead 

local  act  of  1838,  commissioners  are  required  to- 
cause  all  such  parts  of  the  streets,  ways,  or 
places  within  the  township,  not  being  public  or 
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oommon  highways,  which  are  now  in  the  estima- 
tion of  the  commissioneis  folly  built  npon,  bnt 
not  sufficiently  payed  or  put  in  good  condition, 
and  all  snch  streets,  ways  or  places  as  are  now 
making  or  may  hereafter  be  made  within  the 
township,  although  not  fuUy  built  upon,  to  be 
made,  paved  and  cleansed,  as  to  the  com- 
missioners shall  seem  necessary ;  the  expenses 
to  be  paid  by  the  frontagers.  S.  occupied  a 
house  in  a  street  formed  about  seventeen  years 
back,  and  ever  since  used  by  the  public : — ^Held, 
that  he  was  liable  to  contribute  to  the  making 
and  sewering  of  this  street  lately  resolved  upon 
by  the  commissioners.  Birkenhead  Improve- 
vtent  QMmmiuioners  v.  Sanson,  34  L.  T.  175. 

Sect.  149  of  the  Public  Health  Act,  1876, 
which  imposes  upon  urban  authorities  the  duty 
of  causing  all  streets  repairable  by  the  inhabi- 
tants at  large  to  be  levelled,  paved,  metalled, 
flagged,  channelled,  altered  and  repaired  as 
occasion  may  require,  has  not  the  effect  of  repeal- 
ing s.  20  of  the  Ashton-under-Lyne  Improve- 
ment Act,  1849,  which  empowers  the  corporation 
to  call  upon  the  frontagers  in  any  street  which 
is  not  completed  to  their  satisfaction,  to  com- 
plete it,  and,  in  default  of  the  frontagers  doing 
the  work,  authorises  the  corporation  to  do  the 
work  and  recover  the  expense  from  them.  AtJv- 
ton-under-Lyne  CbrporatUm  v.  Pugh,  67  L.  J., 
Q.  B.  32  ;  [1898]  1  Q.  B.  46  ;  46  W.  B.  100  ;  61 
J.  P.  788— C.  A. 


SfBMt  of  General  on  prtrions  Speeial 


Aet.]— Sect  340  of  the  Public  Health  Act,  1875, 
expressly  reserves  the  powers  given  by  local 
acts,  and  sub-s.  2  of  that  section,  which  provides 
that  a  local  authority  shall  not  be  exempt  from 
the  performance  of  any  duty  under  the  act  by 
reason  of  any  local  act,  has  not  the  effect  of 
depriving  the  corporation  of  their  right  to  call 
upon  the  frontagers  to  do  the  work  under  the 
local  act.  Homsey  Urban  Council  v.  Smith, 
66  L.  J.,  Ch.  476 ;  [1897]  1  Ch.  848;  76  L.  T. 
431 ;  46  W.  B.  581— C.  A.   Beversing  61  J.  P.  311. 


Bailway  Company.]  —  The  expense  of 


each  owner  should  be  apportioned  according 
to  the  frontage  of  the  premises,  irrespective  of 
the  width  of  the  street.  Beg,  v.  Newport  Local 
Board,  3  B.  &  S.  341  ;  32  L.  J.,  M.  G.  97  ;  9  Jur. 
(N.8.)  746 ;  11  W.  B.  263. 

A  railway  and  canal  company,  whose  premises 
abut  on  a  street,  but  with  a  fence  between  them 
and  the  street,  is  liable  to  be  charged.    lb. 


Without  Acoeis.] — ^A.  was  the  owner  of 


three  houses  fronting  a  street  called  York  Place, 
and  adjoining  or  abutting  at  the  rear  upon  a 
footpath  at  the  end  of  a  street  called  St  Julian 
Street,  which  formed  a  CQl-de-sac.  The  ground 
at  the  back  of  these  houses  was  five  feet  above 
the  level  of  St.  Julian  Street,  and  the  wall,  which 
was  the  property  of  A.,  was  about  twelve  feet  high 
on  the  outside.  There  was  no  access  from  A.'8 
premises  to  St  Julian  Street: — Held,  that  his 
premises  ** adjoined  or  abutted  on"  St.  Julian 
Street  within  the  act,  and  consequently  that  he 
was  chargeable  with  his  proportion  of  the 
expenses  of  paving,  &c.,  that  street  under  the 
Public  Health  Act,  1875  (38  &  39  Vict  c.  55), 
s.  150.  Newport  Urban  Sanitary  Authority  v. 
Graham,  9  Q.  B.  D.  183 ;  47  L.  T.  98  ;  31  W.  B. 
121 ;  47  J.  P.  133. 

The  Manchester  Improvement  Act,  1851,  enacts, 
in  s.  17,  that  the  expenses  incurred  by  the  town 


council  in  sewering  and  flagging  a  street  shall 
be  borne  by  the  owners  *'  acoording  to  the  extent 
of  their  respective  houses  and  grounds  lying 
alongside  or  adjoining  to  the  said  street " : — 
Held,  that  the  owner  of  ground  at  the  end  of  a 
street  forming  a  cul-de-sac  was  liable  under  this 
section,  although  a  wall  divided  his  property 
entirely  from  the  street  3fanehetter  Corporation 
V.  Chi^man,  37  L.  J.,  M.  C.  173  ;  18  L.  T.  640 ; 
16  W.  B.  974. 


Vew  Strset.] — ^When  a  street  has  been 


paved,  flagged,  or  made  good  before  the  passing 
of  the  10  &  11  Vict.  c.  34,  the  commissioners 
under  that  act  have  no  power  to  assess  the  occu- 
piers of  the  adjoining  property  to  a  special 
improvement  rate,  under  s.  63,  which  gives  that 
power  **  if  any  street,  although  a  public  highway 
at  the  passing  of  the  special  act,  have  not  there- 
tofore been  well  and  suflSciently  paved  and 
flagged,  or  otherwise  made  good."  Beg.Y,  G.  W. 
By.,  1  EL  &  EL  806  ;  28  L.  J.,M.  C.  246  ;  5  Jur. 
(N.8.)  1054  ;  7  W.  B.  432. 

Work  dona  on  oiia  Side  only.] — An  urban 


authority,  acting  under  38  &  39  Vict  c  55  (The 
Public  Health  Act,  1875),  s.  150,  repaired  the 
footway  on  the  south  side  of  a  street,  and  appor- 
tioned the  whole  cost  among  the  owners  and 
occupiers  of  premises  on  the  south  side  only : — 
Held,  that  the  apportionment  was  right  Wake- 
field  Sanitary  Authority  v.  Mander,  5  G.  P.  D. 
248  ;  28  W.  B.  922  ;  44  J.  P.  522. 

Where  under  the  Private  Street  Works  Act, 
1892,  an  urban  authority  construct  a  new 
"  street "  with  a  footpath  on  one  side  of  the  road 
only,  the  expenses  of  making  such  footpath  as 
weU  as  the  expenses  of  making  the  road  must 
be  apportioned  among  the  owners  of  premises 
"fronting,  adjoining  or  abutting"  on  both  sides 
of  the  *'  street "  ;  and  the  expenses  of  the  foot- 
path must  not  be  apportioned  only  among  those 
owners  whose  premises  front,  adjoin,  or  abut  ou 
such  footpath.  Wakefield  Samtary  Authority 
V.  Mander  (5  C.  P.  D.  248)  distinguished.  CUte- 
ton  Local  Board  v.  Young,  64  L.  J.,  M.  C.  124  ; 
[1895]  1  Q.  B.  395  ;  15  B.  92  ;  71  L.  T.  877  ;  43 
W.  B.  219 ;  59  J.  P.  581. 

Houses  ludBg  a  Bawer.]— By  18  k  19  Vict, 
c.  121,  s.  22,  the  local  authority  is  empowered  to 
lay  down  a  sewer  along  any  ditch  or  watercourse 
used  for  the  conveyance  of  sewage  from  any 
house,  and  to  keep  the  same  in  go(xl  repair,  and 
**to  assess  every  house,  building,  or  premises 
then  or  any  time  thereafter  using  for  the  pur- 
poses aforesaid  the  said  ditch,  watercourse,  or 
sewer,  to  such  payment,  either  immediate  or 
annual,  or  distributed  over  a  term  of  years,  as 
they  shall  think  just  and  reasonable.**  Under 
this  enactment  a  local  authority  assessed  the 
houses  then  built  and  using  a  sewer  in  certain 
sums  set  opposite  to  their  names  in  the  assess- 
ment, and  passed  a  resolution  enabling  the  p^- 
sons  assessed  to  compound  for  the  assessment : 
— Held,  flrst,  that  the  assessment  was  not  bad, 
because  it  did  not  provide  for  houses  which 
might  thereafter  be  built  and  use  the  sewer. 
Beg.  V.  Middlesex  JJ.,  2  Jur.  (K.8.)  1045;  4 
W.  B.  562. 

Held,  secondly,  that  the  resolution  enabling 
the  persons  to  compound  was  no  part  of  the 
assessment     lb. 


Amalgamation  of  lUatrioti.] — A  parish^ 

H.,  was  divided  into  districts,  for  the  purpose  of 
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drainage  works.  In  1855  the  local  authority 
oonstracted  a  sewer  at  M.  Street,  and  assessed  the 
houses  using  that  sewer,  and  B.  was  charged 
with  an  annual  payment  which  was  redeemed 
by  him,  in  pursuance  of  a  resolution  of  the  local 
authority.  In  1856  the  local  authority  con- 
structed another  sewer  at  M.  Hill.  These  sewers 
increased  a  nuisance  which  already  existed  in  the 
Tillage  of  H.,  which  was  a  lower  district.  In 
1859  the  local  authority  laid  down  a  sewer  in  the 
Tillage,  and  it  was  resolTed  that  the  drainage  of 
M.  Street,  M.  Hill,  and  in  the  Tillage  should  be 
considered  as  one  system,  and  that  ^e  total  cost 
of  the  works  should  be  ascertained,  and  that  all 
houses  using  the  sewers  so  constructed  should  be 
assessed  in  such  manner  that  each  should  pay  an 
equal  pound  rate.  The  local  authority  ass^sed 
the  houses  in  M.  Street  at  a  rate,  making,  with 
what  was  paid  by  that  district  for  the  work  done 
in  1855,  an  amount  equalling  the  amount  to  be 

SELid  by  the  houses  in  the  Til&ge.  Among  others, 
.  was  assessed : — ^Held,  that  the  local  authority 
had  power  to  assess  B.,  as  his  house  used  the 
sewer  laid  down  in  the  Tillage  within  the  meaning 
of  the  18  &  19  Vict,  c  121,  s.  22.  Beg,  t.  Bodkin, 
3  EL  &  EL  271  ;  30  L,  J.,  M.  C.  38  ;  6  Jur.  (N.8.) 
1270. 

Howei  in  Higher  Bistriot  ~  Liability  of 
OwnezB  for  Abatement  of  Nuisance  in  I^wer 
District.]— Under  18  &  19  Vict.  c.  121,  the  local 
authority  in  a  district,  which  has  rendered  in- 
nocuous a  drain  passing  through  its  district, 
conTcying  away  the  filth  of  houses  in  a  higher 
district  has  no  power  to  assess  the  owners  of 
those  houses  for  payment  of  the  expenses,  though 
those  houses  use  this  drain.  Beg,  t.  Tathanif  8 
EL  &  BL  915.  S.  C,  nom.  Beg,  t.  Warner,  27 
L.  J.,  M.  C.  144  ;  4  Jur.  (N.8.)  609  ;  6  W.  R.  256. 

The  power  of  assessment  of  a  local  authority 
is  confined  to  property  within  the  district  for 
which  they  act.    Ih, 

b.  Ownership  of  PremiBee. 

Becelpt  ef  Bent.] — ^The  definition  of  an  owner 
of  premises  let  at  a  rack-rent,  in  11  &  12  Yict. 
c.  63,  8.  2,  is  satisfied  by  a  person  who  is  de  facto 
reoelTing  the  rack-rent.  Peek  t.  Waterloo  and 
SeafoHk  Local  Board,  2  H.  &  C.  709  ;  33  L.  J., 
M.  C.  11 ;  9  Jur.  (ir.S.)  1343 ;  9  L.  T.  338  ;  12 
W.  B.  262. 

Therefore,  where  A.,  a  person  de  facto  receiTing 
such  a  rent,  was  senred  by  a  local  board  of  health 
with  a  notice  to  sewer  under  s.  69  (by  which 
serTice  is  to  be  upon  the  owner  or  occupier), 
and  on  his  failure  Ito  comply  with  the  notice 
the  local  board  executed  the  sewerage  work  and 
charged  the  expenses,  under  21  &  22  Vict,  c  98, 
8. 62,  to  B.,  who  was  owner  when  the  works  were 
completed,  B.  (though  his  title  to  the  premises 
had  accrued  prior  to  the  serTioe  of  the  notice, 
and  the  notice  had  not  been  serTed  on  him,  nor 
had  he  any  knowledge  of  it  till  after  the  comple- 
tion of  the  works)  was  liable  for  the  expenses 
incurred.    lb, 

Under  a  Fever  of  Attemej.]-— A  person 

to  whom  an  owner  of  premises  resident  abroad 
sent  a  power  of  attorney,  authorising  him  to 
receiTC  the  rents,  is  not  thereby  constituted 
owner  within  18  k.  19  Vict  c.  121,  s.  2,  so  as  to 
render  him  personally  liable  for  the  costs  and 
expenses  of  the  abatement  of  a  nmsanoe  on  the 
premises  prerionsly  to  the  receipt  of  his  authority. 


Blything  Union  t.  Warton,  3.  B.  &  8.  352  ;  32 
L.  J.,  M.  C.  132  ;  9  Jur.  (N.8.)  867 ;  7  L.  T.  672  ; 
11  W.  E.  306. 

By  Agent  for  Collection  of  Renti.]— By 

88.  98  k  99  of  the  St.  Helens  ImproTement  Act, 
1869  (32  &  33  Vict.  c.  120),  the  corporation  of 
St.  Helens  are,  upon  failure  of  the  owners  of 
property  fronting  on  a  new  street  to  dntin,  paTe, 
jEc.,  the  roadway  and  paths  pursuant  to  an  order, 
empowered  to  do  the  worx  themselves,  and  to 
charge  the  expenses  thereby  incurred  upon  such 
owners  in  proportion  to  their  respective  frontages ; 
and  by  the  interpretation  clause,  s.  4,  "  owner " 
is  declared  to  mean  *'the  person  for  the  time 
being  receiving  the  rack-rent  of  the  lands  in  con- 
nection with  which  the  said  word  is  used,  whether 
on  his  own  account  or  under  or  by  Tirtue  of  any 
mortgage  or  charge,  or  as  agent  or  trustee  for 
any  other  person,  .  .  .  and  shall  include  CTery 
successiTo  owner  from  time  to  time  of  such  land 
for  any  part  of  the  time  during  which  the  enact- 
ment wherein  that  term  is  used  operates  in 
relation  to  such  land  "  : — Held,  that  an  *'  agent " 
employed  to  collect  the  rents  of  the  property 
charged  by  the  apportionment  is  an  "owner" 
within  the  act,  and  is  liable  to  be  called  upon  to 
pay,  whether  he  has  money  of  his  principal  in 
nand  or  not,  at  any  time  whilst  the  sum  assessed 
upon  the  premises  remains  unpaid.  St.  Helens 
Corporation  t.  Xirkham,  16  Q.  B.  D.  403 ;  34 
W.  E.  440  ;  50  J.  P.  647. 

Owner  of  Back-rent]-^,  held  certain  premises 
in  the  city  of  Dublin  from  B.  as  tenant  from  year 
to  year,  at  the  yearly  rent  of  65Z.  The  premises 
were  Talued  under  the  acts  relating  to  the  Talua- 
tion  of  ratable  property  in  Ireland  at  721.  lOx. 
J.  let  the  premises  to  weekly  tenants  at  rents 
from  which  he  had  a  profit  out  of  the  promises. 
The  sanitary  authority  of  the  city  of  Dublin 
serTed  on  J.  a  notice  (under  the  Public  Health 
Act  (Ireland),  1878,  addressed  to  the  owner  of 
the  premises,  or  to  J.,  requiring  certain  specific 
sanitary  works  to  be  done,  and  on  the  3rd  of 
September,  1879,  the  police  magistrate  made  an 
order  that  the  works  should  be  done  within  soTen 
days.  J.  alleged  that  B.  was  the  owner  under 
the  Public  Health  Act  (Ireland),  1878,  on  the 
ground  that  the  rent  payable  by  him,  J.,  to  B. 
was  more  than  two-thiids  of  the  Taluation  of  the 
premises :— Held,  that  B.  was  not  the  owner  of 
the  premises  within  the  meaning  of  the  Public 
Health  Act  (Ireland),  1878.  Botoen  t.  Jamet, 
10  L.  B.,  Ir.  26. 

The  town  council  of  the  borough  of  St.  Helens 
haTing  under  the  St.  Helens  ImproTement  Act 
of  1869  incurred  certain  expenses  in  sewering, 
levelling,  kc,,  a  street,  not  being  a  highway 
repairable  by  the  inhabitants  at  large,  adjoining 
lands  in  the  occupation  of  the  defendant,  brought 
the  present  action  for  their  recovery.  The  local 
act  contained  provisions  similar  to  those  con- 
tained in  s.  150  of  the  Public  Health  Act,  1875. 
The  defendant  was  the  lessee  of  the  lands  in 
question  under  a  building  lease  for  999  years  at  a 
ground-rent  of  26^.,  and  at  the  time  the  expenses 
were  incurred  there  were  no  buildings  erected 
upon  the  land.  By  the  local  act  the  expenses 
were  to  be  charged  upon  the  several  owners  of 
buildings  or  lan&  in  the  street  in  proportion  to 
the  extent  of  the  frontage  of  their  respective 
buildings  and  liuids  ;  the  word  "  owner '  being 
defined  as  meaning  the  person  for  the  time  being 
receiTing  the  rack-rent  of  the  land  ...  or  who 
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would  80  receiye  the  same  if  such  lands  or  premises 
were  let  at  a  rack-rent,  and  the  definition  of 
rack-rent  being  the  same  as  that  contained  in 
the  Public  Health  Act  of  1875 :— Held,  that  the 
defendant  was  the  owner  of  the  lands  in  question 
within  the  meaning  of  the  definition  in  the  local 
act.  St.  Sden*  Corvoratian  t.  Riley,  47  J.  P. 
471. 

The  local  act  enacted  that  the  proportion  in 
which  such  expenses  were  to  be  apportioned  was 
to  be  ascertained  and  settled  by  the  corporation  : 
— Held,  that  the  fact  that  uie  apportionment 
had  been  corrected  by  the  surveyor  of  Uie  cor- 
poration after  it  had  been  approved  by  the 
corporation  did  not  invalidate  it.    Ih, 

Tmstaes  of  Settled  Land.] — ^Where  by  a 

will,  which  was  made  and  took  effect  in  1S46, 
certain  r^  estate  was  devised  unto  and  to  the 
use  of  trustees,  their  heirs  and  assigns,  upon  trust 
to  permit  certain  persons  to  occupy  and  enjoy 
the  same,  and  receive  and  take  the  rents  thereof 
in  succession,  and  after  their  decease  in  trust  for 
other  persons  in  tail  with  divers  remainders  over, 
and  between  the  years  1861  and  1869,  during  the 
life  of  one  of  the  persons  beneficially  entitled  to 
the  rents,  the  trustees  expended  capital  moneys 
on  drainage  under  the  Public  Health  Act,  1848, 
such  expenditure  was  held  to  have  been  rightly 
made,  inasmuch  as  the  trustees,  being  the  persons 
to  receive  the  rack-rents  of  the  estate  and  hand 
them  over  to  the  beneficiaries,  were  "owners" 
within  the  meaning  of  that  act.  Barney,  In  re, 
Harrieon  v.  Barney,  63  li.  J.,  Ch.  676 ;  [1894] 
8  Ch.  562  ;  8  B.  459  ;  71  L.  T.  180  ;  43  W.  It.  105. 

Tmsteei  of  Ohapol— Building  used  partly  a« 
Chapel.] — The  defendants  were  the  trustees  of  a 
chapel  consisting  of  two  fioors.    The  upper  floor 
was  the  chapel  itsdf,  and  the  lower  contained 
a  lecture  hail  and  several  smaller  rooms.    The 
premises  as  a  whole  were  registered  as  a  place 
of  religious  worship.    The  lecture-hall  was  used 
for  the  pmposes  of  a  Sunday  school  and  of  an 
institute,  the  members  of  the  latter  paying  a 
subscription,  and  lectures  and  concerts  were  from 
time  to  time  given  in  the  ball  in  connection  with 
the  institute,  for  which  tickets  were  sold  to  persons 
who  were  not  members  ;  but  the  money  received 
did  not  cover  the  cost  of  the  entertainments.    A 
bazaar  and  a  sale  of  work  had  also  been  held  in 
the  lecture-hall,  when  a  charge  was  made  for 
admission.    The  money  realised  from  the  bazaar 
was  handed  to  the  defendant,  Brewis,  and  appro- 
priated by  him  to  the  chapel  building  fund,  and 
the  proceeds  of  the  sale  of  work  were  devoted 
to  the  purchase  of  a  piano  for  the  institute.    The 
defendants,  who  had  no  beneficial  interest  in  the 
chapel,  having  failed  to  comply  with  a  notice 
under  s.  150  of  the  Public  Health  Act,  1875, 
requiring  them  to  pave,  ^.,  the  portion  of  the 
street  upon  which  the  chapel  abutted,  the  com- 
plainants executed  the  work  themselves,  and 
obtained  an  order  of  justices  for  the  repayment 
by  thedefendants  of  the  expenses  thus  incurred : — 
Held,  that  the  defendants  were  the  "  owners  "  of 
the  premises  when  the  works  were  completed 
within  the  meaning  of  s.  257  of  the  Public  Health 
Act,  1875,  and  that  they  did  not  come  within 
8.  151,  which  exempts  from  liability  "  the  incum- 
bent or  minister  of  any  church,  chapel,  or  place 
appropriated  to  public  religious  worship,"  and 
that  the  order  of  the  justices  was,  therefore, 
rightly  made.    Homsey  Local  Board  v.  Brewis, 
60  L.  J.,  M.  C.  48  ;  64  L  T.  288  ;  55  J.  P.  389. 


Trutooa  of  School.] — Land  had  been  conveyed 
to  three  trustees  under  4  &  5  Yict.  o,  88,  s.  2,  for 
the  purposes  of  the  act,  and  to  permit  the  premises 
and  all  buildings  erected  thereon  to  be  for  ever 
used  as  a  school  for  the  education  of  poor  children, 
and  for  the  residence  of  the  master  and  mistress,, 
and  for  no  other  purpose  whatsoever.  Thesdiool 
was  built  and  used  aocording  to  the  trust,  no 
rent  whatever  being  received  hy  the  trustees* 
The  local  board  gave  the  proper  notices  for 
paving  the  street  along  which  the  school  f  routed^ 
to  one  of  the  trustees  and  the  owners  of  other 
premises  fronting  the  street,  under  11  &  12  Vict, 
c  63,  8.  69  ;  ai^  they  charged  the  trustee,  a» 
owner  of  the  school,  the  pr(nx)rtion  according  to 
the  frontage  of  the  school : — Held,  that  the  trustee 
was  owner  within  s.  2,  which  enacts  that  "owner*" 
"shall  mean  the  person  for  the  time  being 
receiving  the  rack-rent  of  the  lands  or  premises^ 
whether  on  his  own  account  or  as  agent  or  trustee 
for  any  other  person,  or  who  would  so  receive  the 
same  if  such  lands  or  premises  were  let  at  a  rack- 
rent"  :  and  that  he  was  therefore  liable  to  pay 
the  proportion  of  the  expenses.  Botoditch  v. 
Wakefield  Local  Board,  40  L.  J.,  M.  C.  214 ;  L.  B. 
6  Q.  B.  567  ;  25  L.  T.  88. 

Trustees  to  whom  land  is  conveyed  in  peipetuity 
under  s.  6  of  the  School  Sites  Act,  1841,  for  the 
purposes  of  a  school,  and  "for  no  other  purpose 
whatever,"  are  "owners"  within  the  Public 
Health  Act,  1875,  s.  4,  and  a  proportion  of  the 
expenses  incurred  by  the  urban  authority  in 
metalling  a  road  abutting  thereon  will  be  decUued 
to  be  a  diarge  on  the  land  and  buildingB  under 
s.  257,  notwithstanding  that  the  charse  cannot 
be  enforced  by  a  sale.  Bowditeh  v.  tVakeJidd 
Local  Board  (40  L.  J.,  M.  C.  214  ;  L.  B.  6  Q.  B. 
567)  followed.  Homsey  Urban  District  Oovncii 
V.  Smith,  66  L.  J..  Ch.  476 ;  [1897]  1  Ch.  843  ; 
76  L.  T.  431 ;  45  W.  B.  681— C.  A.  Beveising: 
61  J.  P.  311. 

Lord  of  Manor — Tnrf  Common  subjeot  to» 
Oharitable  Troft.]  — Where  by  an  inclosure  act 
and  by  an  award  of  the  inclosure  commissioners- 
made  thereunder,  the  soil  of  a  turf  oommosn 
forming  part  of  the  waste  of  a  manor  la  bene- 
ficially vested  in  the  lord  of  the  manor,  subject 
as  regards  the  surface  to  certain  charitable  trusts, 
created  by  the  act,  so  that  the  common  cannot 
be  let  at  a  rack-rent,  the  lord  of  the  manor  is 
"owner"  of  the  common  within  the  meaning* 
of  the  Public  Health  Act,  1875,  and  is  conse- 
quently liable  to  contribute  to  the  expenses  of 
paving  roads  adjoining  the  common.  Chriet' 
chnrm  Inclosure  Act,  In  re,  Meyriokr,  Att.'Gen^. 
63  L.  J.,  Ch.  657  ;  [1894]  3  Ch.  209  ;  8  B.  480  ;. 
71  L.  T.  122  ;  42  W.  B.  614 ;  58  J.  P.  556. 

Tenements  Ooonpied  or  Unoooupied.] — By  the^ 
Public  Health  Act,  1876  (38  &  39  Vict.  c.  55),  a. 
211,  the  owner  instead  of  the  occupier  may,  at 
the  option  of  the  urban  authority,  be  rated  to 
general  district  rates,  provided  that  in  cases 
where  the  owner  is  rated  instead  of  the  occupier 
he  shall  be  assessed  on  such  reduced  estimate  as  ■ 
the  urban  authority  deem  reasonable  of  the  net 
annual  value,  not  being  less  than  two-thirds  nor 
more  than  four-fifths  of  the  net  annual  value ; . 
and  where  such  reduced  estimate  is  in  respect  of 
tenements,  whether  occupied  or  unoccupied,  then 
such  assessment  may  be  made  on  one-half  of  the 
amount  at  which  such  tenements  would  be  liable- 
to  be  rated  if  the  same  were  occupied,  and  the 
rate  were  levied  on  the  occupiers  : — Held,  that. 
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a  discretionBTY  power  is  given  to  the  arban 
authority  bj  tnat  enactment  to  rate  the  owner 
in  respect  of  premises  whether  occupied  or  unoc- 
capied,  but  where  the  owner  is  so  rated  the 
assessment  must  only  be  upon  one-half  of  the 
ratable  valne.|  Reg.  v.  Baretay^  51  L.  J.,  M.  C. 
47  ;  8  Q.  B.  D.  486 ;  46  L.  T.  835  ;  80  W.  B. 
673 ;  46  J.  P.  698— C.  A. 

Changs  of  Ownership  before  Oompletion  of 
Works.}— Under  the  Public  Health  Act,  1876 
<38  &  89  Vict.  c.  55),  s.  150,  which  enables  the 
urban  authority  to  give  notice  to  the  owners  of 
premises  abutting  upon  a  street  (not  being  a 
nighwaj  repairable  by  the  inhabitimts  at  large), 
to  sewer,  level,  and  pave  it,  and  upon  default  to 
execute  the  works  and  recover  the  expenses  from 
the  owners  in  default,  according  to  the  frontage 
of  their  respective  premises,  such  expenses  can- 
not be  recovered  from  anyonei  who,  though  the 
owner  of  premises  when  notice  was  given  by  the 
urban  authority,  has  ceased  to  be  owner  before 
the  completion  of  the  works.  Reg,  v.  Swindon 
Local  Board,  48  L.  J.,  M.  C.  119 ;  4  Q.  B.  D. 
305 ;  40  li.  T.  424  ;  27  W.  R.  782. 

Tendor  or  Purehaser.J — ^Leasehold  houses  in 
an  urban  district,  abuttmg  partly  on  a  private 
road,  were  sold  on  an  open  contract ;  at  the  date 
of  the  sale  works  had  been  done  by  the  local 
board  of  the  district  on  the  road  under  s.  150  of 
the  Public  Health  Act,  1875  ;  the  final  demand 
for  payment  of  the  sum  apportioned  in  respect 
of  the  premises  was  served  after  the  purchase 
ought  to  have  been  completed  : — Held,  that  the 
apportioned  expenses  became  a  charge  on  the 
premises  at  the  date  of  oompletion,  and  as 
between  the  vendor  and  purchaser  were  payable 
by  the  vendor.  BeUenoorth  and  Riehtr,  In  r«, 
57  L.  J.,  Ch.  749  ;  37  Ch.  D.  535 ;  58  L.  T.  796  ; 
36  W.  R.  544  ;  52  J.  P.  740. 

Subsequent  (hmers.]— The  charge  created  by 
a.  257  of  the  Public  Health  Act,  1875,  for  expenses 
incuned  by  a  local  authority  for  paving,  Ac.,  for 
the  payment  whereof  the  owner  of  the  premises 
at  the  time  the  works  are  completed  is  liable 
and  against  whom  the  local  authority  have, 
under  s.  150,  a  summary  remedy,  is  a  cluirge  on 
the  premises  in  the  hands  of  a  subsequent  owner, 
although  the  local  authority  have  by  negligence 
lost  their  summary  remedy  against  the  previous 
owner.  Sunderland  Corporation  v.  Aleoeh,  51 
L.  J.,  Ch.  546  ;  46  L.  T.  877  ;  30  W.  B.  655. 

Mortgagee  in  Posseoiioii — **  SueeesBiTe 

<Hnien  "— Cononrrent  BemedieiJ— In  1879  the 
owner  of  premises  abutting  on  H.  Street  and  £. 
Street,  Blackburn,  mortgaged  them  to  the  defen- 
dant. In  1880  the  plaintifis,  the  Corporation 
of  Blackburn,  paved  H.  Street.  In  1881  the 
mortgagor,  in  accordance  with  the  provisions 
of  the  Blackburn  Improvement  Act,  1870,  exe- 
cuted a  charge  on  the  premises  in  favour  of  the 
corporation,  for  the  pa3rment  by  instalments  of 
his  apportionment  of  the  expenses  thereof.  In 
1882,  and  prior  to  the  commencement  of  the 
operation  of  the  Blackburn  Improvement  Act, 
1882,  the  corporation  paved  E.  Street,  and  in 
1883  the  mortgagor  further  charged  the  premises, 
in  accordance  with  the  provisions  of  the  Black- 
bum  Improvement  Act,  1882,  with  the  payment 
by  instfluments  of  the  expenses  thereof.  The 
mortgagor  made  default  in  payment  of  the 
instalments.    On  the  death  of  the  mortgagor  in 
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1883  the  defendant  took  possession  of  the  pre- 
mises under  his  mortgage.  In  an  action  by  the 
corporation  against  the  mortgagee  to  recover  the 
unpaid  instalments  under  s.  247  of  the  Blackburn 
Improvement  Act,  1882,  which  entitles  the  cor- 
poration to  institute  an  action  at  law  against 
**  successive  owners  "  of  premises,  for  the  recovery 
of  the  expenses  of  paving  streets  abutting* 
thereon  : — Held,  that  the  defendant  being  mort- 
gagee in  possession,  was  a  "successive  owner" 
within  the  meaning  of  s.  247 ;  and  that  the  exe- 
cution of  a  charge  in  favour  of  the  corporation 
did  not  preclude  them  from  the  remedy  of  action 
at  law  to  recover  the  expenses  ;  and  that  the  act 
of  1882  was  applicable  to  the  recovery  of  ex- 
penses incurred  prior  to  the  commencement  of  the 
operation  of  that  act.  Blackburn  Corporation 
V.  Miekletkwait,  54  L.  T.  539 ;  50  J.  P.  550. 

Votlee  to  "  Owner."] — ^By  their  private 

act  a  local  board  were  empowered  to  execute 
works  of  sewering  and  pavine  in  streets,  and 
to  apportion  among  and  demand  from  the  owners 
of  adjoining  premises  the  estimated  expenses. 
The  defendimt  was  a  second  mortgagee  of  houses 
abutting  on  a  street,  and  from  April,  1891,  to 
June,  1892,  was  in  possession,  and  collected  the 
rents,  which  he  applied  in  keeping  down  out- 
goings and  the  interest  on  the  first  mortgage. 
These  payments  being  made,  no  surplus  remained. 
In  June,  1891,  the  local  board  apportioned  sums 
in  respect  of  estimated  expenses  of  sewering  and 
paviiig  the  street,  and  demanded  113Z.  from  the 
defendant  as  his  share.  The  first  mortgagee 
entered  into  possession  in  June,  1892.  The  works 
were  not  completed  tiU  July  or  August  follow- 
ing : — Held,  that  the  defendant  was  "  owner  " 
of  the  houses,  within  the  interpretation  of  s.  4 
of  the  Public  Health  Act,  1875  (embodied  in  the 
private  act),  and  liable  for  the  estimated  expenses 
apportioned  in  respect  of  them.  Tottenham  Local 
Bmrd  v.  WUliamaon,  62  L.  J.,  Q.  B.  322 ;  69 
li.  T.  51 ;  57  J.  P.  614. 

o.  Iiandlord  or  Tenant. 

A  lessee  covenanted  to  pay  the  tithe  or  rent- 
charges  in  lieu  of  tithes  and  tax  (if  any),  sewera' 
rates,  main  drainage  rates,  and  all  other  tax&s, 
rates  and  assessments,  and  impositions  and  out- 
goings whatsoever  then  or  thereafter  to  be 
charged  or  imposed  on  or  in  respect  of  the  said 

E remises  or  any  part  thereof: — ^Held,  that  the 
issee  was  not  liable  to  pay  the  amount  charged 
by  the  urban  authority  for  sewering,  levdling, 
and  paving  the  road  on  which  the  demised  pre- 
mises abutted,  under  s.  150  of  the  Public  Health 
Act,  1875.    HiU  v.  Eiwfird,  1  Cab.  k  E.  481. 

See  fwrthor  Laudlosd  Jlsd  Tenant. 

3.  Notice  to  do  Works. 

Suftoienej  of.] — ^A  notice  to  pave,  given  under 
11  Sl  12  Yict.  c.  63,  s.  69,  did  not  specify  the 
breadth  to  be  paved,  or  any  of  the  particulars 
necessary  to  enable  the  party  to  do  the  work 
required,  but  contained  a  statement  at  the  foot 
of  it,  that  particulars  of  the  necessary  works 
might  be  obtained  from  the  borough  surveyor's 
office,  and  it  appeared  that  plsns  and  specifica- 
tions were  lodged  at  that  office,  and  were  seen 
there  by  the  puty  on  whom  the  notice  had  been 
served : — ^Held,  that  in  the  absence  of  evidence 
that  such  plans  and  specifications  did  not  give 
ample  information  of  the  work  to  be  done,  the 
notice  was  sufficient.    Bayloy  v.  TFt/iinfan,  16 
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C.  B.  (N.8.)  161  ;  33  L.  J.,  M.  C.  161 ;  10  Jur. 
(N.S.)  726  ;  10  L.  T.  643 ;  12  W.  B.  797. 

If  not  objeeted  to.] — ^An  owner  on  whom 


notice  to  level,  &c.,  under  the  11  &  12  Vict.  c.  63, 
s.  69,  and  26  &  27  Vict.  c.  70, 8. 3,  has  been  served, 
and  who  has  not  given  notice  of  objection,  is 
estopped  from  shewing  that  the  street  in  ques* 
tion  IS  a  highway  repairable  bj  the  inhabitants 
at  large.    Jleg,  v.  Livetey^  22  L.  T.  470. 

Waiver  of  Proof.] — ^An  owner  of  premises 


abutting  on  a  street  having  received  m>m  the 
urban  authority  notice  under  s.  150  of  the  Public 
Health  Act,  1875,  to  pave,  &c.,  such  street,  en- 
dorsed on  the  notice  an  authority  to  the  urban 
sanitary  authority  to  execute  the  works,  and  an 
undertaking  to  repay  the  costs  on  completion. 
On  default  of  payment  after  demand  made,  the 
urban  sanitary  authority  proceeded  to  recover 
the  expenses  in  a  summary  manner  before 
justices : — Held,  that  the  owner  having  by  the 
submission  indorsed  on  the  notice  admitted  the 
right  of  the  sanitary  authority  to  issue  the  notice, 
could  not  require  proof  to  be  given  before  the 
justices  of  the  fulfilment  of  the  conditions  prece- 
dent to  the  existence  of  such  right.  The  owner 
could  not  by  such  submission  give  jurisdiction  to 
the  sanitary  authority,  if  in  fact  they  had  none, 
but  he  did  thereby  waive  the  proof  by  them  of 
the  preliminaries  to  the  notice  and  make  it  in- 
cumbent on  himself  to  disprove  their  original 
authority,  if  he  wished  to  aispute  it.  LemU  v. 
Cardiff  Urban  Sanitary  Authority^  47  L.  J., 
M.  C.  101. 


Abionoe  of  Sitimate   and  Seport.] — A 


local  board  of  health  required  the  owners  of 
property  adjoining  a  street,  not  being  a  highway, 
to  level  it ;  and  they,  having  made  default,  the 
local  board  caused  the  work  to  be  done  by  con- 
tract. Before  making  the  contract,  no  estimate 
was  made  of  the  annual  expense  of  repairing  the 
work  when  done,  nor  was  any  report  obtained  as 
to  whether  it  would  be  more  advantageous  to 
contract  only  for  the  execution  of  the  work,  or 
for  the  execution  and  maintenance  thereof.  In 
other  respects,  the  directions  of  11  &  12  Vict.  c.  63, 
8.  85,  were  followed : — Held,  that,  as  the  work 
when  complete  would  not  be  repaired  and  main- 
tained unoer  the  act  or  out  of  tne  rates,  no  such 
estimate  or  report  was  required ;  and  that  the 
local  board  might  enforce  payment  of  the  ex- 
penses from  the  owners,  notwithstanding  the 
absence  of  the  estimate  and  report.  Chmningham 
V.  WolverluimMon  Local  Board,!  Bl.  &  Bl.  187  ; 
26  L.  J.,  M.  C.  33  ;  3  Jur.  (N.S.)  385  ;  6  W.  R. 
310. 


Contenti   of  Plani   and   Seotions.] — ^A 


notice  by  a  local  board  of  health  to  the  owner 
of  houses  abutting  upon  a  street  not  being  a 
highway,  to  sewer,  level,  pave,  flag  and  channel 
the  same,  in  pursuance  of  11  &  12  Vict.  c.  63, 
s.  69,  is  not  invalid  by  reason  of  the  plans  and 
sections  of  the  required  works  deposited  under 
24  &  25  Vict.  c.  61,  s.  16,  including  narrow  strips 
of  land  in  front  of  the  houses,  not  open  to  or 
used  by  the  public.  Hall  v.  Potter^  39  L.  J., 
M.  C.  1 ;  21  L.  T.  454. 

Notioe  to  PaTO — ^Alteration  in  Work 


abutted,  specifying  the  materials  and  mode  and 
(inter  alia)  requiring  him  to  lay  down  concrete. 
The  owner  having  failed  to  comply,  the  sanitary 
authority  did  the  work  themselves,  but  finding 
that  the  concrete  would  be  an  unnecessary 
expense,  omitted  it : — Held,  that  the  omission 
to  follow  strictly  the  terms  of  their  own  notice 
did  not  prevent  the  sanitary  authority  from 
recovering  from  the  owner  his  proportion  of  the 
expenses  incurred.  Aeton  lAfcal  Board  v. 
Lewsey,  55  L.  J.,  Q.  B.  404  ;  11  App.  Cas.  93; 
54  L.  T.  657 ;  34  W.  R.  745 ;  50  J.  P.  708— 
H.  L.  (E.) 

The  8.  urban  sanitary  authority  gave  notice  to 
E.,  an  owner  of  land  adjoining  a  new  street,  to 
sewer  the  road  and  lay  an  18-inch  pipe.  K. 
having  neglected  to  do  so,  the  authority  in 
course  of  carrying  out  the  work,  found  a  12-inch 
pipe  sufficient,  and  used  it,  and  it  saved  expense 
to  K.  on  the  apportionment: — Held,  that  the 
magistrate  was  right  in  holding  that  the  appor- 
tioned expenses  of  the  altered  work  were  recover- 
able under  s.  150  of  the  Public  Health  Act,  1875, 
the  alteration  being  not  a  material  matter  nor 
invalidating  the  notice.  Kerihaw  v.  Sheffidd 
Corporation,  61  J.  P.  759. 

Waiver  of  —  Charge  on  Landt.] — ^The 


done.] — Under  s.  150  of  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  an  urban  sanitary 
authority  gave  notice  to  the  owner  of  premises  to 
pave  part  of  a  street  upon  which  his  premises 


plaintiffs  Incurred  expenses  in  paving  a  street 
without  having  served  on  the  defendants,  who 
were  frontagers,  a  notice  under  s.  69  of  the 
Public  Health  Act,   1848  (to  which  s.   150  of 
the  Public  Health  Act,  1875,  now  corresponds), 
requiring  them  to  do  the  work  themselves.    The 
plaintiffs  claimed  in  an  action  a  declaration  that 
the  expenses  were  a  charge  on  the  defenduit's 
property,  under  s.  62  of  the  Local  Government 
Act,  1858  (to  which  s.  257  of  the  Public  Health 
Act,  1875,  corresponds).    It  was  proved  that  B., 
a  predecessor  in  title  of  the  defendants,  had 
taken  from  the  plaintiffs  a  receipt  for  a  pay- 
ment in  respect  of  the  same  expenses : — Held, 
that  the  plaintifb  were  not  entitled  to  a  declara- 
tion, inasmuch  as  the  service  of  the  notice  under 
s.  69  was  a  condition  precedent  to  liability  on 
the  part  of  the  defendants  in  respect  of  the  ex> 
penses,  and  that  the  payment  by  B.  could  not 
operate  as  a  waiver  of  the  omission  to  give  the 
notice.    Famworth  Local  Board  y.   CamptoH^ 
34  W.  R.  334—0.  A. 

Sendee  of.] — Service  of  a  notice  by  delivering^ 
it  to  the  clerk  of  an  owner  at  his  place  of  business 
is  a  sufficient  notice  to  satisfy  the  requirements 
of  11  &  12  Vict.  c.  63,  6.  69,  the  150th  section 
being  merely  in  aid  of  the  service  of  notices. 
Mason  v.  Bihhy,  2  H.  &  C.  881 ;  33  L.  J.,  M.  G.  105  ; 
10  Jur.  (K.8.)  519  ;  9  L.  T.  692  ;  12  W.  R.  382. 

A  place  of  business  is  a  place  of  abode,  and  a 
clerk  an  inmate,  within  the  meaning  of  the  150tb 
section.    Ih. 

The  service  of  a  notioe,  under  11  &  12  Yict. 
c.  63,  s.  69,  on  a  person  de  facto  receiving  the 
rent,  is  a  service  on  the  owner,  within  the  2Dd 
section.  Peek  v.  Waterloo  and  Seaforth  LocaZ 
Board,  2  H.  &  C.  700 ;  33  L.  J.,  M.  C.  11  ;  » 
Jur.  (N.S.)  1344  ;  9  L.  T.  338  ;  12  W.  R.  252. 

Proof  of.] — On  an  information  against  a 

person  for  not  paying  the  expenses  apportioned 
upon  him  as  owner  of  premises  in  a  street  upon 
which  work  had  been  done  by  a  local  board  of 
health,  it  was  proved  that  the  work  had  been 
done,  and  an  apportionment  of  the  expenses 
made,  and  notice  of  it  served  upon  him  ;  he  had 
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not  given  notice  within  three  months  that  he 
disputed  it,  nnder  21  &  22  Vict.  c.  98,  s.  63 ;  but 
no  evidence  was  given  of  any  notice  having  been 
served  nnder  11  &  12  Vict.  c.  63,  s.  69,  previously 
to  the  board  doing  the  work: — Held,  that  the 
justices  could  not  make  an  order  unless  the  pre- 
liminary notice  was  proved  to  have  been  given. 
Jarrow  Local  Board  v.  KenTiedy,  L.  B.  6  Q.  B. 
128  ;  19  W.  R.  276. 


XrideiiM  agaiait  snbMqaent  Oeeupier.] 


— ^Notice  to  remove  a  nuisance,  left  at  the  pre^ 
mises,  is  evidence  against  a  subsequent  occupier. 
JbhntoH  V.  BemUy,  R.  ft  M.  189. 


To  Owner— What  ii.]— Notice  to  one  who 


receives  the  rent  of  land  de  facto,  without  right 
thereto,  satisfies  the  provision  requiring  notice 
to  the  owner,  contained  in  21  &  22  Vict,  c  98, 
8.  62.  Peek  v.  Waterloo  and  Seaforth  Local 
Board,  2  H.  &  C.  700;  33  L.  J..  M.  C.  11 ;  9 
Jut.  (x.8.)  1344  ;  9  L.  T.  338  ;  12  W.  R.  262. 

Notice  to  several  Owners — ^Defi^iilt  by  One.] — 
The  appellant  and  five  others  were  the  owners  of 
premises  within  the  district  of  the  respondents, 
an  urban  authority  under  the  Public  Health  Act, 
1876.  These  premises  abutted  upon  a  street 
(not  being  a  highway),  which  street  was  not 
sewered,  levelled,  paved,  flagged,  and  channelled 
to  the  satisfaction  of  the  respondents.  The 
respondents  gave  a  separate  notice  to  each  of 
such  owners  requiring  them  to  sewer,  level,  pave, 
flag,  and  channel  the  parts  of  the  street  in  front 
of  their  premises,  within  a  specified  time.  Five 
of  the  owners  executed  the  works  in  front 
of  their  premises,  but  the  appellant  made 
default.  The  respondents  thereupon  executed 
the  works  required  to  be  done  in  front  of  her 
premises,  and  their  surveyor  having  made  his 
apportionment,  gave  her  a  notice  stating  that 
the  expenses  had  been  apportioned  by  their  sur- 
veyor, who  had  settled  that  2132.  13«.  ^,  was 
payable  by  her  according  to  the  frontage  of  her 
premises,  and  that  they  required  payment  of 
that  sum  : — Held,  that  the  respondents  were  not 
bound  before  executing  such  works  to  give  the 
appellant  a  fresh  notice  specifying  the  particular 
works  which  remained  to  be  done  by  her.  Sivi- 
cox  V.  JSdndnoorth  Local  Boards  61  L.  J.,  Q.  B. 
168  ;  8  Q.  B.  D.  39  ;  30  W.  R.  273  ;  46  J.  P.  260. 


Omiition   to   serve   One— Objection   to 


Proceedingi.1 — ^The  service  of  a  notice  to  sewer 
upon  all  the  frontagers  of  a  street  being  a  condi- 
tion precedent  under  s.  160,  the  omission  to  serve 
one  of  the  frontagers  is  a  valid  objection  to  the 
subsequent  proceedings.  But  where  the  question 
of  the  apportioned  expenses  of  sewering  has 
been  referred  to  arbitration  under  the  act,  such 
objection  must  be  taken  before  the  arbitrators, 
and  it  is  too  late  to  take  it  in  an  action  to 
enforce  payment  of  the  amount  found  due  by 
the  award.  HaTuUuxfrth  Urban  Council  v. 
Berrington,  66  L.  J.,  Ch.  691 ;  [1897]  2  Ch.  438  ; 
77  L.  T.  73  ;  61  J.  P.  618. 

4.  Ck)KCLU6IYKNES8    OF  APPOBTIONIfENT. 

Where  the  apportionment  of  street  improve- 
ment expenses  by  the  surveyor  under  s.  160  of 
the  Public  Health  Act,  1876,  has  not  been 
disputed  by  a  frontager  in  the  manner  pointed 
out  by  s.  267  of  the  act,  such  apportionment  is 


conclusive,  and  the  frontager  cannot  set  up,  as  a 
defence  to  proceedings  for  the  recovery  of  the 
sum  apportioned,  that  he  has  been  charged  in 
respect  of  a  greater  extent  of  frontage  than 
he  possesses.  Midland  Rij.  v.  WatUm^  55  L.  J., 
M.  C.  99  ;  17  Q.  B.  D.  HO;  54  L.  T.  482  ;  34 
W.  R.  524  ;  60  J.  P.  405— C.  A. 

Cross  Votioe  to  Dispute— Time  for.]— Where 
an  owner  of  premises  has  not  given  notice  to 
dispute  the  apportionment,  it  becomes  binding 
on  her  within  the  three  months  limited  by  s.  267, 
and  summary  proceedings  may  be  taken  under 
that  section  for  the  recovery  of  the  amount  due 
from  her.  Simcox  v.  Handsworth  Local  Boards 
61  L.  J.,  Q.  B.  168 ;  8  Q.  B.  D.  39  ;  30  W.  R. 
273 ;  46  J.  P.  260. 

By  11  &  12  Vict.  c.  63,  s.  69,  and  16  &  16  Vict, 
c.  42,  s.  13,  a  local  board  may  require  the  owners 
of  the  houses  in  a  street,  not  being  a  highway 
repairable  by  the  inhabitants  at  large,  to  sewer, 
level,  and  pave  it,  and  in  default  of  the  owners 
the  board  may  do  the  work,  and  the  expenses 
are  to  be  paid  by  the  owners  in  proportion  to 
their  frontage,  the  proportion  to  be  settled  by 
the  surveyor,  and  in  case  of  dispute  by  arbitra- 
tion ;  and  by  21  k,  22  Vict.  c.  98,  s.  63,  the 
apportionment  of  the  surveyor  shall  be  binding 
and  conclusive  upon  every  owner,  unless,  within 
three  months  from  the  notice  of  the  amount  of 
the  proportion,  he  shall  by  written  notice  dispute 
the  same.  A  local  board  having  duly  proceeded 
mider  the  act,  and  sewered,  levelled,  and  paved 
a  street,  and  no  notice  having  been  given  oy  an 
owner  that  he  disputed  the  apportionment,  the 
board  sought  to  enforce  before  justices  the  pay- 
ment of  the  proportion  charged  : — Held,  that  it 
was  still  open  to  the  owner  to  dispute  his 
liability,  and  to  shew  that  the  street  was  a 
highway  repairable  by  the  inhabitants  at  large. 
Hesketh  v.  Atlierton  Local  Board,  43  L.  J.,  M.  C. 
37  ;  L.  R.  9  Q.  B.  4  ;  29  L.  T.  630  ;  22  W.  R.  68. 

Xffect  of.]— The  21  &  22  Vict.  c.  98,  s.  63, 

makes  the  apportionment  after  three  months 
binding  and  conclusive  only  as  to  the  various 
amounts  settled  by  it,  but  not  on  the  question  of 
highway  or  no  highway.    lb. 

Deposit  of  Flans.] — ^An  apportionment  of 

street  expenses,  made  under  38  &  39  Vict.  c.  65 
rThe  Public  Health  Act,  1876),  s.  160,  and  not 
disputed  within  three  months  from  notice  of  it 
to  the  owner  of  the  premises  in  respect  of  which 
the  expenses  were  incurred,  is  binding  and  con- 
clusive upon  him  by  s.  257,  and,  therefore,  in  an 
action  against  him  for  the  amount  apportioned, 
the  apportionment  cannot  be  treated  as  a  nullity 
merely  because  it  mixed  up  the  expenses  of  more 
than  one  street,  and,  in  the  opinion  of  the  judge, 
reasonable  opportunities  were  not  afforded  of 
inspecting  the  plans  and  estimate  deposited 
according  to  s.  160,  before  the  expenses  were 
incurred.  The  deposit  of  plans  and  an  estimate 
is  not  a  condition  precedent  to  the  recovery  of 
such  expenses.  Shanklin  Local  Board  v.  MiUar^ 
49  L.  J.,  C.  P.  512 ;  5  C.  P.  D.  272 ;  42  L.  T.  788 ; 
29  W.  R.  63  ;  44  J.  P.  636. 

Dispute  as  to — ^Arbitration.] — See  infra,  6. 

Snrrejor'i  Certificate.] — Under  the  Public 
Health  Act,  1848,  and  the  Local  Government 
Act,  1868,  the  surveyor's  certificate  of  apportion- 
ment on  the  owners  of  premises  abutting  on  a 
street  of  the  cost  of  paving,  &c.,  such  street 


495 


LOCAL  Q0YEB3iiME¥n— Apportionment  of  Expenses. 


496 


conclusiTe  only  as  to  such  apportionment,  and 
not  as  to  the  original  liability  of  the  persons 
charged.  Hesketh  v.  Atherton  Looal  Boards  43 
L.  J.,  M.  C.  37 ;  L.  B.  9  Q.  B.  4 ;  29  L.  T. 
530. 

Neither  the  arbitrators  nor  the  justices  in 
settling  such  proportions  are  entitled  to  inquire 
whether  the  amount  alleged  to  have  been  ex- 
pended by  the  surveyor  has  been  actually  so 
expended.    Ih, 

Xrronaout  Votiee  —  Fresh  ApportiannmLt — 
Charge  on  Fremisei.] — An  urban  sanitary  autho- 
rity, acting  under  s.  160  of  the  Public  Health 
Act,  1 1875,  served  the  defendant  and  other  fronta- 
gers of  a  new  street  with  notices  requiring  them 
to  execute  certain  works,  including  a  particular 
work  which  could  not  legally  l^  included  in 
such  notices.  The  notices  not  being  complied 
with,  the  urban  authority  did  the  works  and 
apportioned  the  expenses  Incurred  by  them  in  so 
doing  on  the  frontagers.  A  summons  to  recover 
from  the  defendant  the  sum  of  650Z.,  the  amount 
charged  to  him  under  the  apportionment,  having 
been  dismissed  by  the  magistrates,  the  urban 
authority  made  a  second  apportionment,  deduct- 
ing the  expense  of  the  work  which  had  been 
wrongly  included,  the  amount  charged  to  the  de- 
fendimt  therein  being  579Z.  They  then  brought 
an  action  under  s.  267  of  the  Public  Health  Act 
to  establish  a  charge  on  the  defendant's  premises 
for  579/.,  or  in  the  alternative,  for  6602. : — ^Held, 
that  the  urban  authority  had  power  to  make  a 
second  apportionment ;  and  that,  notwithstand- 
ing the  dismissal  of  the  summons,  they  were 
entitled  to  a  charge  on  the  premises  for  679Z. 
Mancheiter  Corporation  v.  Hampton^  36  W.  B. 
334.    See  5:  ^.  in  C.  A.,  36  W.  B.  591. 

The  surveyor  of  a  local  board,  having  made 
one  apportionment  upon  a  wrong  principle,  has 
a  right  to  make  a  fresh  apportionment  under 
21  &  22  Vict.  c.  98,  s.  64.  Cook  v.  IpMieh 
Loeal  Board,  40  L.  J.,  M.  C.  169  ;  L.  B.  6  Q.  B. 
451 ;  24  L.  T.  579  ;  19  W.  B.  1079. 

Joriidiotion  of  Jiuitioei.l  —  Upon  the 

hearing  of  a  complaint  preferred  oefore  a  police 
magistrate  by  the  urban  authority  of  the  district, 
acting  under  s.  160  of  the  Public  Health  Act, 
1876,  to  recover  the  amount  apportioned  upon  a 
frontager  in  respect  of  expenses  incurred  by  the 
urban  authority  in  sewering,  &c,  a.  street,  the 
frontager  objected  that  the  plans  referred  to  in  the 
notice  requiring  him  to  execute  the  work,  shewed 
that  part  of  the  work  in  respect  of  which,  upon  his 
titilure  to  comply  with  the  notice,  the  expenses 
were  incurred,  was  executed  upon  land  belonging 
to  private  owners : — Held,  that  as  part  of  the 
work  was  executed  on  a  street,  the  urban  autho- 
rity had  power  to  fix  the  sum  to  be  apportioned, 
and  the  magistrate  had  jurisdiction  to  entertain 
the  complaint,  and  could  only  make  an  order 
for  payment  of  the  apportioned  sum,  and  if  the 
frontager  was  aggrieved  by  what  the  urban 
authority  had  done,  his  only  remedy  was  to 
appeal  to  the  Local  Government  Board  under 
s.  268  of  the  Public  Health  Act,  1875.  Wake  v. 
Sheffield  Corporation,  or  Reg.  v.  Sheffield  Be- 
eorder,  63  L.  J.,  M.  C.  1 ;  12  Q.  B.  D.  142 ;  60 
L.  T.  76  ;  32  W.  B.  82  ;  48  J.  P.  197— C.  A. 

A  local  authority,  acting  under  s.  160  of  the 
Public  Health  Act,  1876,  served  a  frontager  with 
a  notice  to  execute  works  of  sewering,  paidng,  &c., 
a  part  only  of  the  works  specified  being  rightly 
included  in  the  notice ;  the  frontager  not  having 


complied  with  such  notice,  the  work  was  done 
by  the  local  authority : — ^Held,  that  unless  the 
frontager  disputes  the  apportionment  upon  him 
of  the  expenses  incurrea  by  the  local  authority 
in  executing  the  works  within  the  time  limited 
by  B.  267,  he  cannot  do  so  by  way  of  defence 
to  proceedings  to  recover  the  amount  in  a  court 
of  summary  jurisdiction,  as  such  defence  does 
not  relate  to  the  whole  of  his  l^gal  liability; 
and  the  justices  have  jurisdiction  to  make,  and 
must  make,  an  order  upon  him  for  payment  of 
the  whole  amount.  Wake  v.  Sheffidd  Corpora- 
tion (12  Q.  B.  D.  142)  followed  ;  Cook  v.  Ip$wieh 
Local  Board  (L.  B.  6  Q.  B.  451)  explained  and 
distinguished.  Derby  Corporation  v.  Qrudgingt, 
63  L.  J.,  M.  C.  170 ;  [1894]  2  Q.  B.  496 ;  10 
B.  666 ;  72  L.  T.  694 ;  43  W.  B.  74. 

6.  Ahbitbation. 

When  Alloved.]— The  11  k.  12  Vict.  c.  63,  s.  69, 
only  authorises  an  arbitration  in  respect  of  the 
proportion  to  be  borne  by  a  defaulting  owner, 
and  not  in  respect  of  any  question  as  to  the 
expenses  being  reasonable  or  properly  incurred 
by  the  board.  Bayley  v.  Wdhinson^  16  G.  B. 
(KA)  161 ;  33  L.  j;,  M.  C.  161  ;  10  Jur.  (N.s.) 
726  ;  10  L.  T.  643  ;  12  W.  B.  797. 

Where  a  notice,  served  by  a  board  of  health 
upon  an  owner,  calling  upon  him  to  pay  an 
apportionment  of  expenses  incurred  in  the  sewer- 
ing and  paving  of  roads,  is  met  by  a  counter- 
notice  disputing  the  amount  alone,  such  demand 
may  be  the  subject  of  arbitration  ;  but  where 
the  counter-notice  disputes  the  liability  to  pay, 
such  a  demand  must  be  tried  by  justices,  who,  if 
the  counter-notice  also  disputes  the  amount,  may 
exercise  their  jurisdiction  as  to  the  amount  also. 
WcH  V.  Bownman,  14  Ch.  D.  Ill ;  42  L.  T.  340 ; 
29  W.  B.  6— C.  A. 

Where  an  urban  authority  gives  notice  to  the 
owners  and  occupiers  of  premises  fronting, 
adjoining,  or  abutting  on  a  street,  that  requires 
to  be  sewered  or  otherwise  dealt  with  under 
s.  160  of  the  Public  Health  Act,  1876,  'and  in 
default  executes  the  work,  and  the  expense  is 
apportioned  by  the  surveyor,  any  dispute  arising 
on  the  apportionment,  whether  as  to  amount  or 
otherwise,  must  be  dealt  with  by  arbitration  in 
the  manner  provided  by  the  act,  and  the  urban 
authority  cannot  proceed  to  recover  the  amount 
apportioned  from  any  owner  who  has  given 
notice  that  he  disputes  the  apportionment.  Weat 
V.  Bownman  (14  Ch.  D.  Ill)  disapproved. 
Sandgate  Loeal  Board  v.  Keene,  61  L.  J.,  Q.  B. 
776  ;  [1892]  1  Q.  B.  831  ;  66  L.  T.  741 ;  56  J.  P. 
484--C.  A. 

An  urban  authority  executed  certain  works 
under  s.  150  of  the  Public  Health  Act,  1875, 
which  empowers  them  to  recover  the  expenses 
from  the  owners  in  default  ''according  to  the 
frontage  of  their  respective  premises  and  in 
such  proportion  as  is  settled  by  the  surveyor  of 
the  urban  authority,  and  in  case  of  dispute  by 
arbitration."  The  surveyor  apportioned  the  ex- 
penses and  sent  notices  of  apportionment  to 
the  several  owners  in  default,  one  of  whom  wrote 
in  reply,  objecting  to  the  account  rendered  and 
complaining  that  the  cost  per  foot  was  too  high. 
The  urbafti  authority  treated  this  as  a  notice 
disputing  the  apportionment,  and  passed  a  reso- 
lution to  appoint  an  arbitrator,  but  the  appoint- 
ment was  never  carried  into  effect.  They  then 
sued  the  owner  for  the  apportioned  amount : — 
Held,  by  Wright,  J.,  that  the  owner's  letter 
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an  objection  to  the  prime  cost  of  the  work  and 
not  to  the  mode  of  apportioning  the  cost,  and 
that  the  urban  authority  were  not  bound  to 
proceed  to  arbitration  before  commencing  their 
ju:tion.  Sandgate  Local  Board  v.  Keerie  ([1892] 
1  Q.  B.  831),  distinguished : — Held,  by  the  court 
•of  appeal,  tiiat  the  urban  authority  had  by  their 
•conduct  precluded  themselves  from  denying  that 
there  was  a  dispute  as  to  the  apportionment,  and 
that  they  were  bound  to  proceed  to  arbitration. 
Folhegtone  Corporation^  y.  Brooks,  62  L.  J.,  Ch. 
•863  ;  [1893]  3  Ch.  22  ;  69  L.  T.  403 ;  58  J.  P. 
^3— C.  A. 

Another  owner  disputed  the  claim  of  the 
urban  authority  in  general  terms: — Held,  by 
Wright,  J.,  that  this  was  a  dispute  as  to  the 
■Apportionment.    lb. 

See  also  West  Hartlepool  Corporation  y. 
JtoHnsan,  76  L.  T.  677  ;  46  W.  R.  312  ;  61  J.  P. 
-200.    Affirmed,  77  L.  T.  387  (ante,  ooL  379). 

Bnftfrdsg  Award — Summary  Proe«edingi,] — 

l^otices  to  sewer  and  pa?e  roads  having  b^n,  in 

1872,  served  by  a  board  of  health  on  an  owner, 

he  took  no  notice  during  his  lifetime,  and  the 

works  having    been   executed    by    the   board, 

notices  to  pay  apportionments  were  on  the  30th 

-of  July,   1875,  served  on  the  tenant  for  life 

under  the  will  of  the  owner,  and  on  the  executors, 

who  within  the  statutory  three  months  served 

-counter-notices   on   the   board,    disputing   the 

amount  of  the  apportionments,  and  aUeging  that 

the  roads  were  public  roads.     The  board  then 

.commenced  proceedings  by  arbitration,  which 

the   owners   refused    to   attend,  and  in  their 

absence  an  award  was  made  in  favour  of  the 

board  on  the  9th  of  August,  1877.    On  the  19th 

•of  January   1878,  the  award  was  made  a  rule 

•of  the  Queen's  Bench  Division.    On  the  12th  of 

February  notices  of  demand  were  served  by  the 

board  on  the  owners,  and  on  the  9th  of  July, 

1878,  proceedings  in  the  Queen's  Bench  Division 

to  enforce  the  awaid  were  commenced  and  sub- 

:  sequent ly  abandoned.     On  the  Ist  of  August, 

1878,  proceedings  were  taken  in  the    Queen's 

Bench  with  reference  to  the  costs  of  the  award, 

.and  these,  on  the  2drd  of  January,  1879,  were 

transferred  to  the  Chancery  Division,  in  which 

.an  administration  action  was  pending  :^Held, 

<by  the  vice-chancellor,  and  by  the  court  of  appeal, 

that  a  summons  by  the  board  for  leave  to  prove 

in  the  administration  action  for  the  amount 

.awarded  must  be  rd^used,  on  the  ground  that 

the  remedy  of  the  board  was  by  a  summair  pro- 

-ceeding  before  justices,  and  had  become  barred 

by  the  operation  of  Jervis's  Act  (11  &  12  Vict. 

c  43),  8.  11.     West  V.  BowMHon,  14  Ch.  D.  Ill ; 

42  L.  T.  340 ;  29  W.  R.  ft— C.  A. 

Where  a  local  authority  gives  notice  under 
8.  150  of  the  Public  Health  Act,  1876,  to  the 
•owners  and  occupiera  of  premises  adjoining  a 
street  to  level  and  pave  the  same,  and  in  default 
•executes  the  work,  and,  a  dispute  arising,  the 
amount  of  the  expenses  apporidonable  to  the 
premises  of  one  of  the  persons  served  with  notice 
is  settled  by  arbitration  under  the  act,  the  award 
made  in  the  arbitration  cannot  be  enforced  under 
s.  12  of  the  Arbitration  Act,  1889,  the  only 
jremedy  of  the  local  authority  against  the  person 
served  being  by  summary  proceedings  before 
justices  pursuant  to  s.  150  of  the  act  of  1876, 
•except  where  the  amount  is  below  602.,  when,  by 
«.  261,  proceedings  for  its  recovery  may  at  the 
option  of  the  local  authority  be  taken  in  the 
<county   court.      Willesden  Local  Board   and 


Wrtffht,  In  re,  65  L.  J.,  Q.  B.  567 ;  [1896]  2 
Q.  B.  412 ;  75  L,  T.  13  ;  44  W.  R.  676  ;  60  J.  P. 
708— C.  A. 

Award— On  whom  Binding.!- By  the  Public 
Health  Act,  1876,  s.  150,  an  urban  authority  are 
empowered  under  certain  circumstances  to  pave 
and  repair  highways,  and  to  apportion  through 
their  surveyor,  or  in  case  of  dispute  by  arbitra- 
tion, the  amounts  so  expended  to  be  paid  by  the 
owners  of  premises  abutting  on  such  nighway  in 
proportion  to  their  respective  frontages.  By 
s.  267  such  apportionment  is  binding  and  con- 
clusive on  sucn  owner  unless  he  shall  dispute  the 
same  within  three  montha.  By  s.  180,  sub-s.  15, 
the  award  of  the  arbitrator  shall  be  binding  and 
final  on  all  parties  to  the  reference.  The  plain- 
tiffs, a  local  authority,  required  the  defendant 
and  other  owners  of  luid  adjoining  a  road  within 
the  above  section  to  pave  that  road,  and  on  their 
failing  to  do  so  executed  the  work  themselves, 
and  had  the  amount  apportioned ;  and  claimed 
and  received  from  the  defendant,  who  did  not 
dispute  the  apportionment,  his  share  of  the 
expenses  so  incurred.  Certain  of  the  other 
owners  disputed  the  apportionment,  and  an  arbi- 
tration was  held,  of  which  the  defendant  had  no 
notice,  and  to  which  he  was  not  a  party.  The 
arbitrator  reapportioned  the  whole  sum  expended 
amongst  the  owners,  including  the  defendant, 
and  fixed  the  amount  to  be  paid  by  the  defendant 
at  a  higher  sum  than  had  been  fixed  by  the 
surveyor.  In  an  action  to  recover  the  additional 
amount  so  charged  to  the  defendant : — Held,  that 
the  plaintiffs  could  not  recover  the  sum  claimed 
on  the  footing  of  the  assessment  made  by  the  arbi- 
trator, and  that  the  award  was  not  binding  on 
the  defendant.  Tunhridge  Wells  Local  Board 
V.  Akroyd,  49  L.  J.,  Ex.  403 ;  6  Ex.  D.  199  ; 
42  L.  T.  610 ;  28  W.  B.  450 ;  44  J.  P.  504— 
O.A. 


6.  Pboceedixgs  fob  Bbcovebt. 
a.  Summary  before  Joatices. 

Vatnre  of  Juriidiotion.]— Under  11  &  12  Victw 
c.  63,  s.  54,  a  discretion  is  vested  in  a  local  board 
of  health  to  determine  what  works  are  necessary 
to  be  done,  and  justices  at  petty  sessions,  on  a 
proceeding  before  them  for  a  penalty  under 
8. 129,  have  no  jurisdiction  to  review  the  deter- 
mination of  the  local  board  upon  such  a  subject. 
Hargrea'oes  v.  Taylor,  3  B.  &  S.  613  ;  32  L.  J., 
M.  C.  Ill ;  9  Jur.  (N.S.)  1Q53 ;  8  L.  T.  149  ;  11 
W.  R.  562. 

Where  under  the  provisions  of  ss.  62, 63  and  54 
of  the  Sheffield  Corporation  Act,  1890  (or  under 
ss.  6,  7  and  8  of  the  Private  Street  Works  Act, 
1892,  which  are  to  the  same  effect),  the  cor- 
poration has  resolved  to  make  a  sewer  in  a  street 
within  their  jurisdiction,  and  has  approved  the 
specifications,  plans,  &c.,  prepared  by  their 
surveyor,  the  court  of  summary  jurisdiction,  on 
objection  made  by  a  frontager,  is  entitled  to  say 
that  it  is  unreasonable  to  make  the  proposed 
sewer  at  the  expense  of  the  frontagers,  and  in 
arriving  at  that  conclusion,  is  entitled  to  take 
into  consideration  the  existing  state  of  the 
drainage  of  the  street  in  question.  Sheffield 
Corporation  v.  Alexamder,  64  L.  J.,  M.  C.  44 ;  14 
R.  275  J  72  L.  T.  242— C.  A. 

At  what  Benions.]— The  11  &  12  Vict.  c.  63, 
8.  2,  defines  a  justice  to  be  "  a  justice  acting  for 
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the  place  in  which  the  matter  requiring  the  cog- 
nisance of  the  justice  arises"  : — Held,  that  tiiis, 
in  a  county,  meant  a  justice  acting  within  the 
petty  sessional  division  in  which  the  matter 
arose  ;  and,  therefore,  that  justices  of  the  county, 
not  acting  within  the  petty  sessional  division  of 
it  in  which  the  offence  under  s.  148  had  beemi 
committed,  had  no  jurisdiction  to  convict  under 
s.  129.  Reg,  ?.  Brodhwit,  32  L.  J.,  M.  C.  168 ; 
11  W.  R.  425. 

ITotioe  to  Treat  af  Private  ImproTement 
Expenses.]— By  s.  213,  et  seq.,  of  the  Public 
Health  Act,  1875,  a  private  improvement  rate 
may  be  levied  for  expenses  declared  to  be  private 
improvement  expenses,  and  certain  advantages 
are  given  to  owners.  A  notice  under  s.  150 
given  to  the  appellants,  who  were  owners  of 
premises  fronting  a  street  within  the  meaning  of 
the  latter  section,  requiring  them  to  do  certain 
sewering  works  within  a  prescribed  period,  and 
stating  that  if  such  works  were  not  executed  the 
urban  authority  would  execute  the  same  them- 
selves at  the  appellant^s  expense,  thus  concluded : 
"  And  the  said  urban  authority  will  thereupon  also 
proceed  to  declare  all  costs,  charges,  and  expenses 
paid,  expended,  or  incurred  by  them  in  con- 
sequence of  such  neglect  or  default,  to  be  private 
improvement  expenses,  and  to  enforce  payment 
according  to  law  "  : — ^Held,  that  even  assuming 
the  notice  to  have  been  good,  the  concluding 
portion  could  not  be  treated  as  surplusage,  and 
that  it  was  not,  therefore,  competent  for  the 
urban  authority,  after  their  decbired  intention 
to  treat  the  expenses  incurred  as  private  im- 
provement expenses,  to  proceed  against  the 
appellants  summarily  for  the  recovery  of  such 
expenses.  Gould  v.  Baeup  Local  Boards  60 
L.  J.,  M.  C.  44  ;  44  L.  T.  103 ;  29  W.  R.  471  ;  45 
J.  P.  325. 

Eleotion  to  Treat  m  PriTate  ImproToment 

Expenses.] — The  election  of  a  board  to  declare 
expenses  to  be  private  improvement  expenses  did 
not  prevent  them  from  enforcing  a  charge  on  the 
land,  but  they  could  only  enforce  it  in  respect 
of  the  instalments  that  were  for  the  time  being 
in  arrear.  Tottenham  Local  Board  v.  Rowell^ 
50  L.  J.,  Ch.  99  ;  15  Ch.  D.  378  ;  43  L.  T.  616  ; 
29  W.  R.  36—0.  A. 

In  1858,  a  local  board  of  health  served  upon 
W.,  an  owner  of  premises  within  the  meaning  of 
11  &  12  Vict.  c.  63,  8.  69,  a  notice  to  execute 
certain  specified  works  in  paving,  ^.  The 
works  not  having  been  -executed  by  him,  the 
local  board  completed  them  on  the  30th  of 
November,  1860,  and  on  the  21st  of  January, 
1861,  apportioned  the  expense  among  W.  and  the 
other  owners,  giving  notice  on  the  same  day  to 
him  that  "  unless  the  amount  of  this  account  is 
paid  within  fourteen  days  after  delivery,  interest 
at  the  rate  of  52.  per  cent,  per  annum  will  be 
charged  thereon  until  fully  liquidated.  To  pro- 
portion of  seweriog,  leveUing,  paving,  flagging, 
channelling,  &c.,  namely,  fifty  feet  frontage,  at 
5«.  4<2.,  13Z.  6«.  8^."  The  amount  was  not  paid, 
and  the  local  board,  on  the  25th  of  August,  1870, 
resolved  and  declared  that  the  amount  should  be 
"private  improvement  expenses,"  and  subse- 
quently that  the  amount  should  be  paid  by  two 
instalments.  W.  refused  to  pay,  and  an  informa- 
tion was  laid  against  him  : — Held,  that  the 
local  board  having  elected  in  1861  to  treat  the 
amount  as  a  debt,  due  from  W.,  could  not  treat 
it  as  a  private  improvement  expense.     WiUon  v. 


Bolton  Corporation,  41  L.  J.,  M.  C.  4  ;  L.  R.  7 
Q.  B.  105  ;  25  L.  T.  597  ;  20  W.  R.  246. 

Biiqnalifloation  of  Jnstiee.] — By  a  local  act 
for  the  improvement  of  a  borough,  the  corpora- 
tion was  made  the  authority  for  the  execution  of 
the  act,  with  power  to  direct  prosecutions  for 
this  purpose.  An  information  for  an  offence 
under  the  act  having  been  preferred  by  an  officer 
on  behalf  of  the  corporation,  a  summons  was 
issued  upon  it  by  a  justice,  who  was  also  an 
alderman  and  member  of  the  corporation,  but 
came  on  for  hearing  before  justices,  none  of 
whom  were  connect^  with  the  corporation : — 
Held,  notwithstanding,  that  such  justices  could 
not  proceed  with  the  hearing  of  the  summons, 
for  it  had  been  issued  by  one  who  was  virtually 
prosecutor.  Beg,  v.  Gibbon,  6  Q.  B.  D.  168  ;  29 
W.  R.  442. 

Adjndioation  that  Street  is  a  Eigliway — 
Ees  Judicata.] — An  application  to  justices  by  a 
local  board  under  the  Public  Health  Act,  1875, 
for  the  recoveiy  of  a  proportion  of  the  expenses 
of  sewering  a  street  from  the  owner  of  premises 
abutting  thereon,  was  dismissed  by  the  justices, 
on  the  ground  that  the  street  was  a  highway 
repairable  by  the  inhabitants  at  large.  The  local 
board  some  years  afterwards  made  an  application 
against  the  same  person  for  the  recovery  of  a 
proportion  of  paving  expenses  subsequently 
incurred  in  respect  of  the  same  street,  and  a 
stipendiary  magistrate  made  an  onler  for  the 
payment  of  such  expenses: — Held,  that  the 
adjudication  of  the  justices  that  the  street  was  a 
highway  repairable  by  the  inhabitants  at  large 
on  the  first  application  was  beyond  the  jurisdic- 
tion of  such  justices,  which  was  only  to  make  or 
refuse  the  onler  for  the  expenses  claimed,  and 
that,  therefore,  such  adjudication  on  the  first 
application  did  not  estop  the  lo^  board  from 
claiming  the  expenses  they  claimed  on  the  second 
application,  and  consequently  that  the  magis- 
trate might  make  the  order  which  he  made  for 
their  payment.  Beg.  v.  ffvtckins,  50  L.  J., 
M.  C.  35  ;  6  Q.  B.  D.  300 ;  44  L.T.  864  ;  29  W.  R. 
724  ;  45  J.  P.  504— C.  A. 

Bight  to  diBpate  liabiUty  before  Jiutieea.]— 
In  proceedings  before  justices  under  the  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  150,  to 
recover  from  an  owner  of  premises  fronting  a 
road  his  proportion  of  expenses  incurred  by  the 
local  authority  in  sewering,  levelling,  and  paving 
it,  the  owner  may  dispute  his  liability  by  shew- 
ing that  the  road  is  not  a  "  street,"  or  that  it  is 
a  "highway  repairable  by  the  inhabitants  at 
large."  Hcclet  v.  Wirral  Uni^m,  56  L.  J.,  M.  C. 
106  ;  17  Q.  B.  D.  107  ;  34  W.  R.  412 ;  50  J.  P.  596. 

b.  In  other  Courts. 

Jnriidiotion  of  County  Court] — ^The  county 
court,  or  two  justices,  have  exclusive  jurisdiction 
to  try  an  action  for  the  recovery  of  money  paid 
by  parish  authorities  for  the  abatement  of  a 
nuisance,  and  the  costs  thereof,  under  11  &  12 
Vict.  c.  123, 8. 3,  although  the  title  to  la^id  may  be 
in  question.  Hertford  Union  v.  Ximvton,  11  Ex. 
225  ;  25  L.  J.,  M.  C.  41 .  And  see  WUtesden  Local 
Board  and  Wright,  In  re,  supra,  cols.  497, 498. 

Bight  of  Action  when  no  Special  Remedy 
provided.] — The  urban  sanitary  authority  of  the 
borough  of  Portsmouth  (who  represented  the 
commissioners  mentioned  in  as.  53, 149,  and  156 
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of  the  Towns  Improvement  Clauses  Act,  1847 
(10  &  11  Vict.  c.  34) ),  having  incurred  certain 
expenses  within  s.  63  of  the  Towns  Improvement 
Clauses  Act,  1847,  sought  to  recover  the  same  by 
action  from  the  owners  of  the  abutting  lands. 
The  defendant  alleged  that  the  expenses  in  ques- 
tion could  not  be  recovered  directly  by  action, 
but  that  a  rate  must  be  made  in  respect  of  them, 
as  in  the  case  of  private  improvement  expenses  : 
— Held,  on  demurrer  to  the  defence,  that,  by  the 
repeal  of  s.  156  and  the  succeeding  sections 
relating  to  private  improvement  expenses  by  a 
local  act  for  the  borough  passed  in  1857,  the  Utst 
words  of  s.  63  were  in  effect  repealed  ;  and,  con- 
sequently, no  special  remedy  being  provided  for 
the  recovery  of  expenses  imder  s.  63,  an  action 
would  lie  to  recover  them,  independently  of 
s.  149.  Ftxrttnumth  Corporation  v.  SaMh,  46  L.  T. 
662— C.  A.    Affirming  46  J.  P.  23. 

Aetion  of  Debt,  whether  aTailable — Con- 
struAtioii  of  Aets.] — A  local  board  may  recover 
from  occupiers  in  streets,  being  highways  not 
repairable  oy  the  public  at  large,  their  sluire  of 
the  expenses  incurred  by  the  board  in  repairing 
such  streets  under  11  &  12  Vict.  c.  63,  ss.  68  and 
69,  and  may  recover  such  money  paid  by  action 
of  debt  under  a  local  act  inooiporating  the  above 
act.  The  word  "  highway "  in  these  sections 
means  a  highway  not  repairable  by  the  public  at 
large  since  the  15  &  16  Vict.  c.  42,  s.  13.  Sitn^ 
derland  Ckfrjioration  v.  Herring^  2  W.  R.  42. 

By  8.  34  of  a  local  improvement  act,  a  corpo- 
ration might  require  owneis  of  premises  fronting 
a  street  to  pave  the  same,  and  in  default  the 
corporation  might  execute  the  works,  and 
recover  the  expenses  as  damages.  The  10  &  11 
Vict.  c.  34  was  incorporated ;  and  by  s.  149  of 
the  latter  act  the  expenses  incurred  in  default 
of  payment  by  the  owner  may  be  recovered  "  in 
the  same  manner  as  damages,  or  in  an  action  of 
debt.*'  Sect.  210  of  the  latter  act  incorporates 
the  clauses  of  the  Railways  Clauses  Act,  8  &  9 
Vict.  c.  20,  which  relate  to  the  recovery  of 
damages,  and  by  s.  140,  **  in  all  cases  where  any 
damages,  costs  or  expenses  are  by  this  act  or 
the  special  act,  or  any  act  incorporated  there- 
with, directed  to  be  paid,  and  the  method  of 
ascertaining  the  amount,  or  enforcing  payment 
thereof,  is  not  provided  for,  such  amount,  in 
case  of  dispute,  shaU  be  ascertained  and  deter- 
mined by  two  justices : " — ^Held,  that  the  mode 
of  recovering  expenses  incurred  in  works  exe- 
cuted by  the  corporation  upon  the  default  of 
the  owner,  under  s.  34  of  the  local  act,  was  by 
proceeding  before  justices,  and  not  by  action. 
Blackburn  Corjwration  v.  Parkinton,  1  El.  &  El. 
71;  28L.  J.,M.C.  7;  6  Jur.  (N.B.)672;  7  W.  R.ll. 


0.  Time  for. 

Under  21  ft  2S  "^et.  e.  98.]— The  provision  In 
the  21  k  22  Vict.  c.  98,  s.  62,  as  to  the  time  for 
taking  proceedings  by  a  local  board  for  the 
recovery  of  expenses  incurred  under  11  &  12 
Vict.  c.  63,  is  prospective  only.  EddUtton  v. 
Franeu,  7  C.  B.  (N.s.)  568  ;  3  L.  T.  270. 

When  not  specially  Limited.]— By  11  &  12 
Vict.  c.  63,  s.  61,  the  local  board  is  empowered, 
on  the  owner's  defatilt,  after  notice,  to  provide 
certain  necessary  house  accommodations,  the 
expense  of  which  is  to  be  recoverable  in  a  sum- 
mary manner  from  the  owner,  the  amount  to  be 
ascertained  by  and  recovered  before  two  justices. 


And  by  11  k  12  Vict.  c.  43,  s.  11,  in  all  cases 
where  no  time  is  specially  limited  for  making  or 
laying  the  complaint  or  information,  it  must  be 
done  within  six  calendar  months  from  the  time 
when  the  matter  of  complaint  or  information 
arose : — Held,  that  a  complaint  under  11  &  12 
Vict.  c.  63,  must  be  made  within  six  calendar 
months  of  the  work  being  done,  and  notice  of 
the  amount  due  being  given  to  the  party,  and 
not  within  six  months  of  the  demand  of  pay- 
ment, lb.  See  also  Weit  v.  J)oumnianj  supra, 
col.  497. 

How  Caleulatod.] — A  street  being  out  of 
repair,  a  local  board  of  health  gave  notice  to  the 
owners  of  the  adjoining  houses  to  repair  it ;  and, 
on  this  not  being  complied  with,  executed  the 
works,  and  gave  notice  of  the  expenses  and 
apportionment  to  each  of  the  owners.  The 
owners  gave  no  notice  of  disputing  the  appor- 
tionment, and,  at  the  end  of  the  three  months 
limited  by  21  &  22  Vict.  c.  98,  s.  63,  the  board 
made  a  demand  of  the  amount.  The  owners 
having  refused  to  pay,  and  the  expenses  not 
having  been  declared  to  be  private  improvement 
expenses: — Held,  that  the  board  had,  under 
11  &  12  Vict.  c.  43,  8. 11,  six  months  from  the 
expiration  of  the  three  months  during  which  the 
apportionment  might  have  been  disputed,  to  take 
proceedings  before  justices  of  the  peace  for  the 
recovery  of  the  amount.  Jaeomb  v.  Dodgton^ 
3  B.  &  8.  461 ;  32  L.  J.,  M.  C.  113 ;  9  Jur.  (N.8.) 
848  ;  7  L.  T.  764 ;  11  W.  R.  308. 

When  works  are  executed  by  a  local  authority 
for  the  improvement  of  a  street  under  11  &  12 
Vict.  c.  63,  s.  69,  and  21  &  22  Vict  c.  98,  s.  63, 
and  the  expenses  charged  upon  the  owners  of 
the  premises  fronting  the  street,  it  is  necessary, 
before  summary  prc^eedings  can  be  taken  for 
the  recovery  of  the  amount  apportioned  upon 
any  such  owner  that  a  demand  of  payment  of 
the  sum  so  apportioned  should  be  served  upon 
him,  and  the  six  months  within  which  the  sum- 
mary proceedings  must  be  taken,  under  11  &  12 
Vict,  c  43,  s.  11,  are  to  be  reckoned  from  such 
notice  of  demand,  and  not  from  the  notice  of 
apportionment,  which  is  not  a  sufficient  demand. 
Qreee  v.  Hwd,  46  L.  J.,  M.  C.  202 ;  2  Q.  B.  D. 
389  ;  36  L.  T.  404  ;  26  W.  B.  643. 

Commoiiooiamit  of  Prooeedingi.] — Held, 


also,  that  in  order  to  recover  the  amount  from 
W.,  proceedings  must  have  been  taken  within 
nine  months  from  the  service  of  the  notice  of  the 
21st  of  January,  1861,  which  must  be  considered 
as  a  demand.    lb. 

In  summary  proceedings  it  is  no  objection  to 
the  validity  of  a  summons  that  it  was  issued 
more  than  a  year  after  the  complaint  upon  which 
it  was  founded.  Simcox  v.  Jaandtworth  Local 
Board,  61  L.  J.,  Q.  B.  168 ;  8  Q.  B.  D.  39 ;  30 
W.  R.  273  ;  46  J.  P.  260. 

Held,  also,  that  the  notice  of  apportionment, 
which  concluded  with  a  demand  of  payment  of 
the  amount  apportioned,  was  not  a  *^  notice  of 
demand,"  witlun  s.  257,  and  that  the  six  months 
within  which,  under  s.  252,  summary  proceed- 
ings must  be  taken,  were  not  to  be  reckoned  from 
it,  but  from  a  subsequent  notice  of  demand.    lb. 

Limitation— When  Applieable.1— Alocal  board, 
in  the  year  1864,  determined  to  do  certain  works 
in  a  street  adjoining  the  defendant's  house,  for 
the  expenses  of  which  the  defendant,  among 
others,  was  made  liable  under  s.  69  of  the  Public 
Health  Act,  1848,  and  for  which,  consequently, 
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there  was  a  charge  on  the  property  under  the 
62nd  section  of  the  Local  Qovemment  Act,  1858. 
Before  the  works  were  done  they  resolved  that 
the  expenses  were  private  improvement  expenses 
under  the  90th  section  of  the  Public  Health  Act, 
1848,  and  should  be  recovered  from  the  ownera 
and  occupiers  by  annual  instalments.  In  1872 
they  revoked  the  resolution,  and  made  a  fresh 
rate  for  the  whole  amount  then  remaining  unpaid, 
to  be  paid  by  the  owners  and  occupiers.  This 
rate  being  unpaid  in  1875,  they  Drought  an 
action  against  the  defendant  to  enforce  Uie 
charge  on  his  land  under  the  62nd  section  of  the 
act  of  1858 :— Held,  that  the  limitation  of  six 
months,  within  which  summary  proceedings 
must  be  taken  under  the  Local  Government 
Act,  1861,  does  not  apply  to  the  enforcing  of  the 
charge  created  by  the  62nd  section  of  the  Local 
Government  Act,  1858.  Dattenkam  Local  Board 
V.  RoweU,  50  L.  J.,  Ch.  99 ;  15  Ch.  D.  878 ;  43 
L..T.  616;  29  W.  R.  86— C.  A.  Cp.  Wut  v. 
Downmanj  supra,  ooL  497. 

Proeeedingi  in  Ootuity  Oourts.] — ^By  the 

Public  Health  Act,  1848,  s.  69,  the  local  board 
might  require  the  owners  of  premises  fronting  or 
abutting  upon  any  street  to  sewer  and  pave  the 
same,  and  upon  default  might  themselves  execute 
the  work ;  and  the  expenses  incurred  by  them 
were  to  be  paid  by  the  owners  in  d^ault,  and 
might  be  recovered  in  a  summary  manner.  By 
s.  129,  summary  proceedings  were  to  be  taken 
before  two  justices.  By  the  Local  Government 
Act  (1858)  Amendment  Act.  1861  (24  k,  25  Vict, 
c.  61),  s.  24,  proceedings  for  the  recovery  of 
demands  below  20Z.,  which  local  boards  were 
empowered  to  recover  in  a  summary  manner, 
might  at  the  option  of  the  local  board  be  taken 
in  the  county  court.  By  11  Jc  12  Vict,  a  43, 
6.  11,  in  all  cases  where  no  time  is  specially 
limited  for  making  a  complaint  before  justices, 
it  must  be  made  within  six  months  from  the 
time  when  the  matter  thereof  arose.  A  local 
board  under  the  Public  Health  Act,  1848,  s.  69, 
incurred  expenses  in  sewering  and  paving  a 
street,  upon  which  premises  belonging  to  B. 
abutted ;  his  proportion  of  the  expenses 
amounted  to  13Z.  5#.  5d,  On  the  18th  of 
February,  1873,  notice  was  served  by  the  board 
on  him  that  the  foregoing  amount  was  appor- 
tioned upon  him,  and  that  the  same  would 
become  payable  by  him,  unless  within  three 
months  he  disputed  it.  R.  did  not  dispute  the 
apportionment.  The  money  not  having  been 
paid,  OH  the  8th  of  June,  1875,  a  pla&t  was 
issued  by  the  local  board  in  a  county  court  to 
recover  it  from  R.'s  executor  : — Held,  that  the 
limitation  of  time  mentioned  in  11  ft  12  Vict. 
c.  43,  s.  11,  applied  as  well  to  proceedings  in 
county  courts  as  to  proceedings  before  justices, 
and  that  the  action  could  not  be  sustained,  it 
having  been  brought  more  than  six  months  after 
the  expiration  of  the  three  months  allowed  for 
disputing  the  amount  apportioned  upon  R. 
Imenhafti  Local  Board  v.  Bowell^  46  L.  J., 
Q.  B.  432  ;  1  Ex.  D.  514 ;  35  L.  T.  887  ;  25  W.  R. 
135— C.  A.  S.  P.,  West  Ham  Local  Board  v. 
Maddatns,  1  Ex.  D.  516,  n.;  33  L.  T.  809 ;  Wilson 
V.  Bolton  Corporation,  ante,  cols.  499,  500. 

AltematiTe  Bamedy  in  Ootuity  Oourt] — 

The  Leeds  Improvement  Act,  1877,  s.  96,  provided 
that  summary  proceedings  before  justices  for  the 
recovery  of  expenses  must  be  brought  within 
one  year.    Sect.  109  provided  that  when  any 
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person  neglected  to  pay  any  sum  due  to  the 
corporation,  such  sum  might  be  recovered  in 
any  court  of  competent  jurisdiction  for  the 
recovery  of  debts  of  the  like  amount.  Other 
remedies  were  given  for  the  recovery  of  these 
sums,  one  by  an  act  of  1842,  by  way  of  distiess, 
in  which  there  was  no  limit  of  time,  and  another 
^  an  act  of  1866,  by  way  of  action  at  law  :— 
Held,  that  the  limitation  of  one  year  did  not 
apply  to  proceedings  by  way  of  action  of  debt  in 
the  county  court.  Tottenham  Local  Board  v. 
Bawell  (1  Ex.  D.  514),  distinguished.  Leeds  Cor- 
poration v.  Rohshaw^  51  J.  P.  441. 

k 

Baal  Property  limitatioii  Aet,  1874— 

Wh«i  Tiaa  begiaa  to  Bul] — ^The  expenses 
incurred  by  a  local  board  under  the  Public 
Health  Act,  1848,  s.  69,  chai^ged  on  the  premises 
in  respect  of  which  they  are  incurred  by  the 
Local  Government  Act,  1858,  s.  62,  now  repealed, 
but  corresponding  to  s.  257  of  the  Public  Health 
Act,  1875,  are  a  sum  of  money  charged  upon 
land  within  the  meaning  of  s.  8  of  the  Real 
Property  Act,  1874 ;  and  the  present  right  to 
receive  it,  accruing  to  a  person  capable  of  giving 
a  discharge,  twelve  years  next  after  which  no 
proceeding  can  be  brought  for  its  recovery, 
dates  from  the  completion  of  the  work,  and  not 
from  the  service  of  the  demand  for  payment 
under  the  Local  Government  Act.  Hormey 
Local  Board  v.  Monarch  Investment  Building 
Society,  59  L.  J.,  Q.  B.  105 ;  24  Q.  B.  D.  1 ;  61 
L.T.  867  ;  38  W.  R.  85  ;  54  J.  P.  891— C.  A. 

d.  Appeals. 

To  Quarttr  Sessioni— Botiee  of.]— The  Public 
Health  Act,  1875  (38  ft  39  Vict.  c.  55),  gives  an 
appeal  to  quarter  sessions  in  respect  of  any  order, 
conviction,  judgment,  or  determination  of  any 
court  of  summary  jurisdiction,  subject  to  the  con- 
dition that  the  appellant  shall,  within  fourteen 
days  after  the  cause  of  appeal  has  arisen,  give 
notice  to  the  other  party  of  his  intention  to  ap- 
peaL  An  order  was  made  upon  the  appellants 
under  s.  48,  which  order  was  eighteen  days  after- 
wards served  upon  them ;  and  they  within 
eight  days  from  the  receipt  of  the  service,  gave 
notice  of  appeal : — Held,  that  the  notice  of 
appeal  was  too  late.  The  words,  "cause  of 
appeal,"  in  s.  269,  sub-s.  2,  have  the  same  mean- 
ing as  "  decision  of  the  court "  in  s.  269,  sub-s.  1 ; 
and  a  notice  of  an  appeal  against  an  order  made 
under  s.  48  must  be  given  within  fourteen  days 
from  the  time  when  the  court  pronounces  its 
decision.  Beg,  v.  Barnet  Rural  Sanitary 
Authority,  45  L.  J.,  M.  C.  105 ;  1  Q.  B.  D.  558  ; 
35  L.  T.  362. 

By  18  ft  19  Vict  c  121,  s.  22,  the  local 
authority  is  in  certain  cases  required  to  make  a 
sewer,  and  is  empowered  to  assess  eveiy  house 
using  it,  and  after  fourteen  days*  notice  left  on 
the  premises  assessed  to  levy  the  sum  assessed  in 
the  same  manner  as  highway  rates  aro  leviable, 
with  the  same  right  of  appeal  against  the  assess- 
ment as  shall  be  given  by  the  law  for  the  time 
being  relating  to  highways.  By  the  Highway 
Act  (5  ft  6  WilL  4,  c.  50),  s.  105,  notice  of  appeal 
is  to  be  given  within  fourteen  days  after  the  rate 
has  been  made  : — Held,  that  the  fourteen  days 
for  appealing  wero  to  be  reckoned  from  the 
notice  of  the  assessment  being  left  on  the 
premises.  Reg.  v.  Middleton  Nuisances  Removal 
Committee,  1  EL  ft  EL  98  ;  28  L.  J.,  M.  G.  41 ; 
5  Jur  (N.B.)  622  ;  7  W.  R.  87. 
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VeglMt  of— Cofti.]— Where  an  appeal 

against  an  order  for  payment  of  money  is  dnly 
entered  at  the  sessions,  and  afterwards  dismissed, 
after  hearing  counsel,  on  the  ground  that  notice 
of  the  appeal  has  not  been  giyen  to  the  magis- 
trates making  the  order,  thoo^^  it  has  been 
given  to  the  inspectors,  the  sessions  cannot 
award  costs  to  the  respondent,  the  matter  of  the 
appeal  not  haying  been  heard  and  determined. 
iCeff,  y.  mikviuon,  2  M.  Jc  Bob.  461. 

Certiorari— Oriminal  Xattor.  j— An  order  was 
made  by  justices  directing  the  defendant  to  fill 
up  an  ash-pit,  so  as  to  be  no  longer  a  nuisance. 
The  Q.  B.  D.  made  absolute  an  order  for  a 
certiorari  to  quash  this  order  as  not  warranted 
hy  the  Public  Health  Act,  1875,  ss.  94,  96  :— 
Held,  that  the  order  was  "  a  criminal  cause  or 
matter,"  and  that  an  appeal  from  the  Q.  B.  D. 
could  not  be  entertained  by  the  court  of  appeaL 
Jieg.  y.  Whitehurfih  or  Wkitchuroh,  Ex  parte^ 
60  L.  J.,  M.  C.  99  ;  7  Q.  B.  D.  534  ;  45  L.  T. 
879  ;  29  W.  B.  922  ;  45  J.  P.  617—0.  A. 

Oofts.] — A  rule  for  a  certiorari  to  bring 


np  and  quash  an  order  of  justices  made  under 
s.  158  of  the  Public  Health  Act,  1875,  is  a 
civil  proceeding  on  the  crown  side  of  the 
Queen  B  Bench  Division  within  Ord.  LXII.  r.  2  ; 
and  the  costs  are  in  the  discretion  of  the  court 
under  Ord.  LV.    Beg,  v.  Morris^  31  W.  B.  609. 

Power  to  State  a  Case — Beferonee  to  Loeal 
OoTomiiiont  Board  under  Local  Aot.1 — The  West 
Kent  Sewerage  Board  is  incorporated  oy  a  local  act 
of  38  &  39  Vict.  c.  163,  and  by  s.  93  it  is  enacted 
that,  if  any  difference  arises  between  the  board 
on  the  one  hand  and  any  constituted  authority 
or  person  on  the  other  hand,  or  between  any  two 
or  more  constituted  authorities,  or  between  any 
constituted  authority  and  any  parish  or  person, 
respecting  any  assessment  of  a  main  sewer  rate, 
or  any  determination  of  the  board,  or  any  con- 
troversy or  other  matter  under  the  act,  the  same 
shall  by  virtue  of  the  act  stand  referred  for 
decision  to  the  local  government  board,  whose 
decision  thereon  and  respecting  the  costs  of  the 
Td^erence  shall  be  final  and  binding.  A  dispute 
having  ari^ten  between  the  West  Kent  Sewerage 
Boanl  and  the  Bexley  Local  Board  representing 
a  claim  made  by  the  local  board  against  the 
sewerage  board  for  compensation  for  damage 
done  to  the  highways,  &c.,  of  the  district,  the 
disputants,  with  the  consent  of  the  local  govern- 
ment board,  stated  a  case  for  the  opinion  of  the 
court : — Held,  that  it  was  not  competent  to 
them  to  do  so,  the  local  government  board 
being  by  s.  93  constituted  the  tribunal  whose 
decision  on  the  matter  was  to  be  final  and  bind- 
ing, and  this  not  being  a  submission  to  arbitra- 
tion within  s.  5  of  the  Oommon  Law  Procedure 
Act,  1854.  Bexley  Local  Board  v.  Wett  Ksnt  Main 
Sewerage  Board,  51  L.  J.,  Q.  B.  456  ;  9  Q.  B.  D. 
618  ;  47  L.  T.  192  ;  31 W.  B.  119  ;  46  J.  P.  519. 

Caao  BoiorTod  by  Quarter  Seisioni— Laaye  to 
AFpoaL] — The  Public  Health  Act  provides  in 
certain  cases  for  an  appeal  from  petty  sessions  to 
quarter  sessions,  and  provides  tnat  the  quarter 
sessions  may  state  the  facts  specialhr  for  the 
determination  of  a  superior  court.  On  a  case 
under  this  act  an  appeal  was  brought  to  quarter 
sessions,  which  quashed  the  order  appealed  from, 
subject  to  a  case  reserved.  A  certiorari  issued, 
and  a  rule  calling  on  the  prosecutor  to  shew 
cause  was  granted,  and  was  argued  in  and  dis- 


charged by  the  Queen*s  Bench  Division.  Leave 
to  appeal  was  not  given  :^Held,  that  the 
case  so  reserved  fell  within  the  provisions  of 
s.  45  of  the  Judicature  Act,  1873,  and  that  no 
appeal  could  be  brought  from  the  decision  of  the 
divisional  court  upon  it  unless  special  leave  to 
appeal  were  granted.  Bt^g.  y.  Swindon  Neur 
lown  LoealBoard,  49  L.  J.,  Q.  B.  522  ;  42  L.  T. 
614 ;  28  W.  B.  80 ;  44  J.  P.  505— C.  A. 

To  Loeal  Ctoyeminent  Board— ProhiUtioiL] — 
Under  38  &  39  Viot.  c.  55,  s.  150,  notice  waa 
given  by  an  urban  authority  to  the  owner  of 
premises  fronting  a  street  to  pave  part  of  it,  and 
on  his  default,  tibe  authority  executed  the  work, 
and  their  surveyor  gave  him  notice  of  apportion- 
ment of  the  expenses  for  which  the  owner  was 
liable,  and  demand  was  made  on  him  for  the 
amount.  Under  s.  268  he.  deeming  himself 
aggrieved  by  the  »* decision'*  of  the  authority, 
addressed  a  memorial  by  way  of  appeal  to  the 
local  government  board  stating  the  grounds  of 
his  complaint.  On  a  rule  for  a  prohibition  to 
the  local  government  board: — Held,  that  the 
notice  to  pave  and  the  notice  of  apportionment 
were  not,  but  the  demand  of  payment  was,, 
within  the  terms  of  s.  268,  a  "  decision  "  from* 
which  an  i^peal  lay  by  memorial  to  the  loca^ 
government  board,  and  the  owner  having  somo- 
right  of  appeal,  although  the  memorial  did  not 
accurately  state  the  ground  of  complaint,  the- 
court  would  not,  even  if  it  could,  prohibit  the 
local  government  board  from  entertaining  the 
appeaL  Beg,  v.  Local  Government  Board,  51 
L.  J.,  M.  0.  121 ;  9  Q.  B.  D.  600 ;  46  J.  P.  820. 
Affirmed,  52  L.  J.,  M.  C.  4  ;  10  Q.  B.  D.  309 ; 
48  L.  T.  173  ;  31  W.  B.  72  ;  47  J.  P.  228— C.  A. 

To  Beerotary  of  State.]- The  decision  of  a 
secretary  of  state  upon  an  appeal  to  him  under 
21  Je  22  Vict.  c.  98,  s.  65,  is  final  as  to  the 
amount  due  for  expenses  and  interest  thereon. 
Wallington  v.  WUlet,  16  C.  B.  (N.S.)  797  ;  33 
L.  J.,  M.  0.  233 ;  10  Jur.  (N.8.)  906 ;  10  L.  T. 
784  ;  12  W.  B.  917. 

Stay  of  Exeoution.] — In  July,  1877,  justices  of 
the  peace  made  orders  against  the  plidntiff  and 
others,  one  of  whom  was  L.,  for  payment  to  the 
local  board  of  the  expense  of  repairing  a  street. 
It  was  agreed  that  the  order  shouM  not  be 
enforced  for  three  months,  in  order  to  abide  the 
decision  on  a  case  to  be  presented  by  L.  to  the 
queen's  bench  upon  a  point  of  law.  L.  appealed 
to  the  quarter  sessions,  and,  the  order  against 
him  having  been  quashed  on  the  ground  of  a 
technical  error,  he  did  not  take  a  case  to  the 
queen's  bench.  The  plaintiff  was  not  told  of 
what  had  taken  place,  and  in  November,  her 
time  for  appealing  having  gone  by,  an  order  to 
levy  the  amount  against  her  was  obtained  from 
the  justices.  On  motion  by  the  plaintiff,  and  on 
her  undertaking  to  assent  to  the  statement  of  a 
case  to  the  queen's  bench  on  the  point  of  law, 
and  on  her  bringing  the  amount  claimed  into 
the  court,  the  court  considering  the  plaintiff 
had  been  misled  by  the  board,  restrained  them 
from  levying,  unless  or  until  she  should  have 
an  opportunity  of  stating  a  case  to  the  queen's 
bench.  Ashtoorth  v.  Hehden  Bridge  Local 
Board,  47  L.  J.,  Ch.  195  ;  37  L.  T.  496. 

Stay  of  Criminal  Proeoodingt.] — A  court  of 
equity  has  no  jurisdiction  to  restrain  criminal 
proceedings  for  the  recovery  of  a  penalty 
imposed  by  an  act  of  parliament  for  a  breach  ofl 
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its  enactments.    Kerr  y.  Pretton.  Corporation^ 
46  L.  J.,  Gh.  409  ;  6  Ch.  D.  463 ;  26  W.  B.  265. 

e.  01iar8:e  on  PremisMi. 

Time  for  SBfordng.] — A  local  board,  in  the 
year  1864,  determined  to  do  certain  works  in  a 
street  adjoining  the  defendant's  house,  for  the 
expenses  of  which  the  defendant,  among  others, 
was  made  liable  nnder  s.  69  of  the  Public  Health 
Act,  1848,  and  for  which,  consequently,  there 
was  a  charge  on  the  property  under  the  62nd 
section  of  tiie  Local  Government  Act,  1858. 
Before  the  works  were  done  they  resolved  that 
the  expenses  were  private  improvement  expenses 
under  the  90th  section  of  the  Public  Health  Act, 
1848,  and  should  be  recovered  from  the  owners 
and  occupiers  by  annual  instalments.  In  1872 
they  revoked  the  resolution,  and  made  a  fresh 
rate  for  the  whole  amount  then  remaining  un- 
paid, to  be  paid  by  the  owners  and  occupiers. 
This  rate  being  unpaid  in  1875,  they  brought  an 
action  against  the  defendant  to  enforce  the 
charge  on  his  land  under  the  62nd  section  of  the 
act  of  1868 : — Held,  that  the  limitation  of  six 
months,  within  which  summary  proceedings  must 
be  taken  before  the  justices  or  in  the  county 
court  under  the  Local  Government  Act,  1861, 
does  not  apply  to  the  enforcing  of  the  charge 
created  by  the  62nd  section  of  the  Local  Govern- 
ment Act,  1858.  Totteiiham  Local  Board  v. 
llowell,  60  L.  J.,  Ch.  99  ;  15  Ch.  D.  378 ;  43 
L.  T.  616  ;  29  W.  R.  36— C.  A. 

On  Total  Ownenhip.] — The  charge  created  by 
s.  257  of  the  Public  Health  Act,  1875,  for  expenses 
incurred  by  a  local  authority  for  sewering  and 
other  works,  and  for  the  payment  whereof  the 
owner  of  the  premises  in  respect  of  which  the 
same  are  incurred  is  liable  nnder  that  act,  is  a 
charge  upon  the  "  premises  "  as  defined  by  s.  4  : 
accoitlingly,  it  is  a  charge,  not  on  the  interest  of 
any  particular  owner  of  the  premises,  but  on  the 
total  ownership,  that  is  to  say,  on  the  respective 
interest  of  every  owner  for  the  time  being  in 
proportion  to  the  value  of  his  interest.  Birming- 
nam  QtrporaiioH  v.  Baker,  17  Ch.  D.  782 ;  46 
J.  P.  62. 


Expenses  of  Paving.] — Trustees  to  whom  land 
is  conveyed  in  perpetuity  under  s.  6  of  the  School 
Sites  Act,  1841,  for  the  purposes  of  a  school,  and 
for  "  no  other  purpose  whatever,"  are  "  owners  " 
of  the  land  within  s.  4  of  the  Public  Health  Act, 
1875  ;  and  a  proportion  of  the  expenses  incurred 
by  the  urban  authority  in  metalling  a  road 
Abutting  thereon  will  be  a  charge  on  the  land 
and  the  buildings  on  it  nnder  s.  257  of  the  act. 
Bouoditch  y.  Wakefield  Local  Board  (40  L.  J., 
M.  C.  214  ;  L.  R.  6  Q.  B.  257)  approved.  Hom^ 
M'y  Urban  Qnt/ncil  v.  Smith,  66  L.  J.,  Ch.  476  ; 
[1897]  1  Ch.  843  ;  76  L.  T.  431 ;  45  W.  R.  581— 
C.  A.    Reversing  61  J.  P.  311. 

Enforcing  by  Sale.] — The  charge  so  arising 


•cannot  be  enforced  by  a  sale  of  such  land  and 
buildings  so  long  as  they  are  used  for  the  purpose 
of  a  school  under  the  act  of  1841  ;  but  the  urban 
authority  may  recover  the  amounts  they  claim 
from  the  trustees  personally.    lb. 

Estiniated  Ezpeniee.] — ^By  a  special  act 


which  was  to  be  read  together  with  the  Public 
Health  Act,  1876,  as  one  act,  a  local  authority 
were  empowered  to  apportion  the  "estimated 
expenses  "  of  sewering,  paving  and  other  works 


in  a  street  among  frontagers,  and  recover  the 
expenses  so  apportioned  either  before  the  work 
was  commenced,  during  its  progress,  or  after  its 
completion,  by  action  at  law  or  summary  pro- 
ceedings, and  if  the  actual  expenses  were  less 
than  me  estimated  sum  the  difference  was  to  be 
paid  to  the  frontagers  who  had  paid  such  sura  or 
whose  property  might  have  been  "  charged  there- 
with "  : — Held,  that  the  right  conferred  by  s.  257 
of  the  Public  Health  Act,  1876,  to  charge  the 
property  of  frontagers  with  expenses  incurred 
was  not,  by  virtue  of  the  above  provisions  of 
the  special  act,  extended  to  estimated  expenses. 
WeH  Sam  Corporation  v.  Grarit,  68  L.  J.,  Ch. 
121  ;  40  Ch.  D.  331 ;  60  L.  T.  17. 


Land  snbjeet  to  BestrietiTe  CoTenant] 


— The  charge  created  by  s.  257  of  the  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  66),  for  ex- 
penses incurred  by  a  local  authority  in  paving 
and  metalling  a  road,  does  not  override  restrictive 
covenants  affecting  the  land  charged  ;  and  a  sale 
to  satisfy  the  charge  can  only  be  made  subject  to 
any  such  covenants.  Tendring  Union  v.  Bowton, 
61  L.  J.,  Ch.  82  ;  [1891]  3  Ch.  265  ;  65  L.  T.  434 ; 
40  W.  R.  146— C.  A. 


Land  laid  out  for  Boilding — A^nreement 


by  Adjoining  Owner  to  throw  Land  into  Beads— 
laabiUty.] — By  a  local  act  commissioners  were 
created  having  duties  with  regard  to  streets  and 
buildings  within  a  certain  area.    In  1878  it  was 
proposed  to  lay  out  an  estate  within  such  ai-ea 
for  building,  and  plans  were  submitted  to  and 
approved  by  the  commissioners.    By  an  agree- 
ment  between    them  and  the  defendant,  the 
defendant  was,  on  completion  of  the  roads  in 
question,  to  throw  eighteen  feet  of  his  laud  into 
the  said  i-oads  (which  was  done),  but  not  to 
make  the  roads.     In  1887   the  powers  of  the 
commissioners  passed  to  the  council  on  incor- 
poration.    In    1892    the  council  by    an  order 
required  thedefentlantto  sewer,  drain,  level,  flag, 
and  metal  the  said  roads  so  far  as  his  premises 
fronted,  adjoined,  or  abutted  thereon.    The  order 
not  having  been  complied  with,  the  council  did 
the  work  themselves,  and  on  making  request  for 
payment  the  defendant's  agent  disputed  that 
the  property  was  liable.    On  a  summons  taken 
out  by  the  council  to  have  the  sums  expended 
declared  a  charge  on  the  property  : — Held,  that  the 
plaintifEs  must  succeed,  but,  following  WaUkam- 
stow  Local  Board  v.  Staines  (60  L.  J.,  Ch.  738  ; 
[1891]   2   Ch.   606),  decided   on  s.  278  of  the 
Public  Health  Act,  1875,  which  was  substan- 
tially in  the  same  words,  that  having  regard  to 
8.  349  of  the  local  act  it  appeared  to  be  a  case 
where  a  memorial  to  the  secretary  of  state  for 
relief  would  lie.     West  Hartlepool  Corporatian 
V.  Eobinfon,  75  L.  T.  677  ;  45  W.  R.  812  ;    61 
J.  P.  200.    Affirmed,  77  L.  T.  387— C.  A. 

Land  Registry  —  Registration.]  —  A  local 
authority  having  carried  out  certain  drainage 
improvements  in  different  streets  in  a  town, 
instead  of  levying  a  private  improvement  rate, 
declared  that  the  expenses  so  incurred  should 
become  charges  upon  the  property  under  s.  257 
of  the  Public  Health  Act,  1875,  and  created 
various  charges  upon  the  different  properties 
which  formed  the  streets  in  which  the  improve- 
ments had  been  effected  :  —  Held,  that  such 
charges  as  these  were  not  within  the  contempla- 
tion of  the  Lands  Charges  Registration  and 
Searches  Act,  1888,  and  consequently  did  not 
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require  registration.  Eeg.  y.  Holt  or  Vufe- 
Megiitrar  of  Inind  Regutry,  69  L.  J.,  Q.  B.  113  ; 
24  Q.  B.  D.  178 ;  62  L.  T.  117 ;  88  W.  R.  236 ; 
54  J.  P.  120. 

AMMimeiit — Apportionjnent  of  Expenies — 
'*Ghargo,"  when  it  Oommenees.]— By  the  leases 
in  1875  and  1877,  of  two  bouses  abutting  on  a 
private  road,  the  lessee  covenanted  to  pay  all 
rates  and  taxes  and  to  keep  up  the  road.  In 
1882  the  lessee  executed  a  deed  of  gift  of  the  two 
houses  to  bis  son  upon  trust  for  the  father  for 
life,  he  paying  "  all  outgoings  and  performing  the 
covenants  in  the  leases,  and  after  nis  death  upon 
trust  for  the  son  absolutely.  In  July,  1884,  the 
local  board  served  notices  on  the  father  under 
8.  150  of  the  Public  Health  Act,  1875,  requiring 
him  to  make  up  the  portions  of  the  road  on 
which  the  houses  abutted ;  but  the  notice  was 
not  complied  with,  and  the  board  themselves  did 
the  work,  which  was  completed  in  February, 
1885.  In  June,  1885,  the  father  died  and  the 
son  entered  into  possession  of  the  houses.  In 
September,  1886,  the  son  was  served  by  the  board 
with  notices  assessing  a  sum  on  each  house  for 
the  proportion  of  expenses  of  making  up  the 
road,  and  in  February,  1887,  he  was  served  with 
demands  and  orders  for  payment  of  the  assessed 
amounts  by  instalments,  with  interest: — Hdd, 
in  an  action  by  the  son  claiming  payment  of 
the  assessed  expenses  out  of  the  father's  estate, 
(1)  that  the  expenses  were  not  a  debt  due  from 
the  father's  estate,  inasmuch  as  the  relation  of 
debtor  and  creditor  was  not  created  by  tiie  Public 
Health  Act,  1875,  between  the  board  and  an 
owner  of  pro{)erty  for  expenses  incurred  by  the 
board ;  and  (2)  that  the  charge  of  the  expenses 
nnder  s.  257  could  not  be  recovered  by  uie  son 
against  the  estate  of  the  tenant  for  life.  Boor^ 
In  re.  Boor  v.  Hopkins,  68  L.  J.,  Ch.  286 ;  40 
Ch.  D.  572 ;  60  L.  T.  412 ;  37  W.  R.  349 ;  53  J.  P. 
467. 

Votioe—Serviee  by  Post.]— Sect  267  of  the 
Public  Health  Act,  1875,  provides  for  the  service 
of  notices  thereunder  *'by  post  by  a  prepaid 
letter."  An  affidavit  by  the  sender  of  a  parti- 
cular notice  by  letter  stating  that  he  wrote  and 
addressed  the  letter  and  put  it  into  the  post  him- 
self, but  omitting  to  say  that  it  was  a  **  prepaid 
letter,"  is  therefore  not  sufficient  evidence  of 
service  under  the  act.  WaUhamstow  Urban 
DUtrujt  Council  v.  Henvoood,  66  L.  J.,  Ch.  31  ; 
[1897]  1  Ch.  41 ;  76  L.  T.  875 ;  45  W.  B.  124  ; 
61  J.  P.  23. 

V.  RATES. 

1.  How  Made. 

Seal  and  8igBatnres.l— The  absence  in  the 
rate-book  of  the  seal  of  the  local  board  of  health, 
and  the  signature  of  five  of  its  members,  as 
required  by  11  &  12  Vict.  c.  63,  s.  149,  in  the  case 
of  a  non-corporate  district,  is  a  fatal  objection  to 
the  validity  of  a  district  rate  under  that  act. 
Reg,  V.  Warhtop  Local  Board,  5  B.  &  S.  951 ;  34 
L.  J.,  M.  C.  220  ;  11  Jur.  (N.8.)  1015  ;  10  L.  T. 
297  ;  13  W.  R.  253.    And  see  A  C,  12  W.  B.  710. 

](od«  of  Xstimate.] — ^The  estimate  for  a  rate, 
required  by  s.  98,  may  be  both  for  prospective 
and  retrospective  expenses  ;  at  least,  if  the  latter 
are  within  the  six  months  limited  by  s.  89.    Ih 

A  rate  may  be  made  retrospectively  by  a  local 
board,  in  order  to  raise  money  for  the  payment 
of  charges  and  expenses   that  may  have  been 
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incurred  more  than  six  months,  notwithstanding 
the  II  A;  12  Vict.  c.  63,  s.  89,  provided  that,  under 
the  circumstances,  the  delay  is  excusable,  and 
shewn  not  to  be  undue.  Worthington  v.  Hulton, 
6  B.  &  S.  943  ;  35  L.  J.,  Q.  B.  61 ;  L.  R.  1  Q.  B. 
63 ;  12  Jur.  (N.8.)  73 ;  13  L.  T.  463 ;  14  W.  R.  632. 

Under  Local  or  General  Aeti.]— By  the  Wal- 
sall Improvement  and  Market  Act,  1848,  com- 
missioners had  power  to  levy  an  improvement 
rate  within  a  district  not  comprising  Uie  whole 
municipal  borough  as  afterwards  constituted, 
but  the  act  contained  a  proviso  that  the  occu- 
piers of  land  used  as  a  railway  should  be  assessed 
in  proportion  only  of  one-fourth  part  of  the  net 
value.  The  PubUc  Health  Acts,  1872  and  1875, 
formed  the  whole  municipal  borough  of  Walsall 
into  an  urban  sanitary  district:  —  Held,  that 
the  assessment  ought  to  be  made  under  the 
local  act  and  not  under  the  Public  Health  Acts. 
L.  ^  N.  TT.  Ry,  v.  WaJUall  Orerseera,  48  L.  J., 
M.  C.  166  ;  4  App.  Cas.  467  ;  41  L.  T.  106  ;  28 
W.  R.  52—H.  L.  (E.) 

The  effect  of  the  order  of  the  general  board  of 
health  and  of  the  11  &  12  Vict.  c.  63,  is  to  repeal 
the  rating  powers  given  by  local  acts.  Elmer  v. 
Xorwieh  Local  Board,  3  El.  &  Bl.  517  ;  2  C.  L.  R. 
886 ;  23  L.  J.,  Q.  B.  203 ;  18  Jur.  870 ;  2  W.  R.  806. 

Joint  Board — Component  Diitrieti— Special 
Expenses  — Apportionment]  — A  provisional 
order  of  the  local  government  board,  confirmed 
by  a  local  act,  provided  that  the  expenses 
incurred  by  the  joint  board  for  the  district 
should  be  defrayed  out  of  a  common  fund,  to  be 
contributed  by  the  component  districts  in  manner 
provided  by  s.  283  of  the  Public  Health  Act, 
1876,  and  that  the  contributions  of  certain  of  the 
component  districts  should  be  contributed  and 
raised  as  if  they  were  required  to  defray  "special 
expenses"  within  the  meaning  of  the  Public 
Health  Act,  1876  : — Held,  on  a  special  case,  that 
the  joint  board  should  apportion  the  contribu- 
tions of  the  component  districts  according  to  the 
ratable  values  of  the  properties  in  such  districts, 
to  be  ascertained  according  to  the  valuation  list, 
and  that  the  ratable  values  of  tithes,  tithe 
commutation  rent-charges,  land  used  as  arable, 
meadow  or  pasture  ground  only,  or  as  woodlands, 
market  gardens,  or  nursery  grounds,  or  covered 
with  water,  or  used  as  a  canal  or  towing  path, 
or  as  a  railway,  should  be  taken  at  the  full  value 
appearing  in  the  valuation  list,  and  not  at  one- 
fourth  thereof.  Darewbh  Main  Valley  Sewerage 
Beard  v.  Dartford  Uman,  56  L.  J.,  Q.  B.  616 ; 
19  Q.  B.  D.  270  ;  57  L.  T.  233  ;  36  W.  B.  43. 

2.  Yaliditt  Generally. 

Sflbet  of  Bapeal  of  Aet  on.] — Notice  was  given 
by  a  local  board  of  health  of  an  intention  to  make 
a  rate  under  the  Public  Health  Act,  1848,  and 
amending  acts.  Before  the  notice  had  expired 
these  acts  were  repealed  by  the  Public  Health 
Act,  1875  (38  &  39  Vict,  c  55),  which  contained 
a  saving  of  "  anything  duly  done"  under  the 
repealed  enactments,  and  gave  power  to  make  a 
similar  rate  upon  giving  a  similar  notice.  The 
board,  in  ignorance  of  the  repeal,  made  a  rate 
purporting  to  be  made  under  the  repealed  acts : — 
Held,  t^t  the  rate  was  valid,  the  notice  being  a 
**  thing  duly  done,"  and  the  accidental  reference 
in  the  rate  to  the  repealed  acts  being  immaterial 
to  its  validity.  Reg,  v.  West  Riding  of  York- 
shire JJ„  45  L.  J.,  M.  C.  97 ;  1  Q.  B.  D.  220 ; 
85  L.  T.  358. 
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When  Tnuufer  of  Powen  to  Oorpontioii 
IiiTalid.] — Bj  a  provisioiial  order  of  the  general 
board  of  health,  m  porsoanoe  of  11  ft  12  Vict.  c. 
63,  a  local  board  of  health  was  constituted  for  a 
piulsh,  the  parish  consisting  partly  of  a  town 
and  partly  of  a  rural  district  without  the  town. 
Under  the  order  the  rating  powers  of  the  board 
were,  in  ^e  first  instance,  confined  to  an  area 
conterminous  with  the  town,  but  with  power  to 
the  local  board  from  time  to  time  to  extend  the 
area,  so  as  to  bring  into  it  other  portions  of  the 
outlying  district.  The  town  was  subsequently 
incorporated,  whereupon  the  local  board,  under 
20  &  21  Vict.  c.  50,  s.  2,  transferred  their  powers 
to  the  borough  corporation,  which  afterwards 
sought  to  extend  its  powers  to  the  rural  parts  of 
the  district,  and  made  a  general  district  rate 
over  the  entire  parish.  To  this  rate  a  person 
was  assessed  as  owner  and  occupier  of  property 
in  the  parish,  but  out  of  the  limits  of  the 
borough : — Hdd,  that  the  local  board,  not  being 
trustees  for  executing  an  act  for  lighting  and 

Earing  underl20  &  21  Vict  c.  50,  s.  2,  the  transfer 
y  them  to  the  corporation  was  invalid,  and  that 
the  corporation,  therefore,  had  no  power  to  make 
the  rate.  Stcinford  y.  KehlCy  7  B.  &  8.  573  ;  85 
L.  J.,  Q.  B.  185 ;  L.  B.  1  Q.  B.  549 ;  12  Jur. 
(N.8.)  783 ;  14  L.  T.  770  ;  14  W.  B.  868. 

ProTisional  Order  conflietlBg  with  Bpoeial 
Act.] — The  general  board  of  he^th  made  a  pro- 
visional order  extending  the  11  &  12  Vict.  c.  68, 
to  Tynemouth,  a  district  within  which  were 
parts  of  the  North  Shields  turnpike  roads,  made 
under  local  turnpike  acts.  A  local  sanitary  act 
also  appUed  to  the  district.  The  provisional  order 
altered  the  local  sanitary  act,  and  directed,  that, 
from  and  after  the  passing  of  any  act  of  parlia- 
ment oonfiiming  that  oi^er,  s.  50  of  the  Towns 
Clauses  Act,  1847,  should  be  incorporated  with 
the  local  sanitaiy  act.  The  order  was  confirmed 
by  statute,  so  far  as  authorised  by  the  Public 
Health  Act.  llie  Towns  Clauses  Act,  s.  50, 
forbids  trustees  of  any  turnpike  road  from  levying 
toll  within  the  limits  of  the  special  act.  The 
surveyor  of  the  local  board  of  Tynemouth,  by  their 
oixlcr,  removed  the  North  Shields  turnpike  gates 
within  the  district.  The  clerk  of  the  turnpike 
trustees  sued  him  in  trespass  for  so  doing  : — Held, 
by  Coleridge,  Erie,  and  Crompton,  JJ.,  that  the 
fact  of  the  order  incorporating  the  Towns 
Improvement  Clauses  Act,  s.  50,  was  not  autho- 
rised by  11  &  12  Vict.  c.  63,  and  was  void  ;  and 
the  plaintiff  had  judgment.  Lord  Campbell, 
C.J.,  dissentiente.  Clayton  v.  Fenwiekf  6  £L  & 
BL  114  ;  25  L.  J.,  Q.  B.  226  ;  2  Jur.  (N.8.)  685. 

Betrospeetire  Bate — Balance  of  past  Debt.1 — 

A  retrospective  rate  is,  as  a  rule,  bad,  whether 
made  to  meet  expenses  incurred  in  constructing 
and  cleaning  sewers,  or  in  the  relief  of  the  poor.  A 
rate  made  in  1885  for  sewerage  work  done  under 
the  Public  Health  Act  of  1872  held  bad.  Saul 
V.  Wufton  Sanitary  Authority ,  56  L.  T.  438  ;  35 
W.  E.  252 ;  51  J.  P.  406. 

3.  LiQHTINa  AND  WATOHIKO. 

Idghting— Bpeoial  Bistrict  Bate— BiscrotiLon.] 

— A  local  board  of  health  laid  out  sums  of  money 
in  permanent  improvements,  and,  for  defraying 
the  expense,  borrowed  money  on  mortgage  of  the 
special  district  rates.  The  permanent  improve- 
ment consisted  in  works  for  lighting  a  town 
within  the  district,  for  supplying  it  with  water. 


and  for  sewerage.  A  large  part  of  the  district, 
owing  to  the  inclination  of  the  ground  and  the 
character  of  the  occupation,  derived  no  direct  or 
immediate  benefit  from  these  worlcs.  To  defray 
the  expenses,  and  to  raise  the  interest  and  instal- 
ments of  the  debt,  the  local  board  laid  a  special 
district  rate  on  the  whole  district,  under  11  &  12 
Vict.  c.  63,  s.  86 : — ^Held,  upon  an  appeal  against 
the  rate,  that  the  rate  was  valid  ;  for  that  it  wa» 
discretionary  with  the  local  board  whether  they 
would  divide  the  district  under  s.  89,  and,  they 
not  having  done  so,  the  rate  under  s.  86  was  to> 
be  laid  on  the  whole  district.  Dorling  v.  Ep$om 
Local  Board,  5  El.  &  Bl.  471  ;  24  L.  J.,  M.  C. 
152 ;  1  Jur.  (njs.)  956  ;  3  W.  K.  576. 

UjrhtiBg  and  Watching  under  8  ft  4  Will.  4^ 
e.  90— Yaliditj — ^Bew  Appointment  of  Inspec- 
tcrcV-Where,  under  the  powers  conferred  by 
5  &  6'will.  4,  c.  76,  s.  88,  a  council  of  a  borough  had 
taken  upon  themselves  the  office  of  inspectors, 
and  afterwards  abandoned  it,  and  inspectors 
were  again  appointed  under  3  &  4  Will.  4,  c.  90  : 
— Held,  that  tnis  appointment  was  invalid  ;  that 
the  town  council,  having  once  elected  to  act  as 
inspectors,  could  not  afterwards  abandon  that 
office ;  and  that  a  rate  made  by  the  inspectors 
last  appointed  was  therefore  void.  Quick  v. 
St.  Ivei  Churchwardens,  2  L.  T.  214  ;  8  W.  R.  414. 

Act  adopted  by  part  of  ParUh— Bate  on 

Whole.]— The  3  &  4  WilJ.  4,  c.  90,  so  far  as 
related  to  lighting,  was  adopted  by  part  of  a 
parish  only,  and  a  rate  was  made  which  in  ita 
heading  purported  to  be  a  rate  on  the  whole  of 
the  parish ;  but  the  names  only  of  persons  liabfe^ 
to  be  rated  were  inserted  in  the  rate: — Held, 
that  the  rate  purported  to  be  a  rate  for  the  whole 
of  the  parish,  ana  as  there  was  no  power  to  make 
such  a  rate,  it  was  a  nuUity ;  and  that  a  fresh 
rate  could  be  made  for  the  same  purpose  the  first 
was  intended  for  without  quashing  the  first. 
Potton  Churchwardem  y.  Brown,  10  L.  T.  525. 

Validity  of  Xoeting.]— A  meeting  of  the 

rated  inhabitants  of  a  paxdish  was  held  to  deter- 
mine whether  the  provisions  of  the  act  should  be 
applied  to  the  parish.  The  assent  of  as  much  as 
two-thirds  of  the  voters  was  not  given.  Within 
a  year  a  meeting  was  held  of  the  inhabitants  of 
a  district  of  the  parish  to  determine  whether  the 
act  should  be  applied  to  that  district,  when  two- 
thirds  of  the  voters  assembled.  A  rate  was  laid 
upon  the  district  in  conformity  with  this.  S., 
one  of  the  parties  so  rated,  having  refused  to  pay 
the  rate,  was  summoned  before  the  justices, 
when  he  objected  that,  the  latter  meeting  having 
been  held  within  a  year  of  the  former,  the  pro- 
ceedings were  void,  and  the  rate  invalid.  The 
parties  agreed  that  the  question  was  whether  the 
two  meetings  were  substantially  the  same.  The 
justices  decided  in  the  affirmative,  and  refused 
a  warrant  for  levying  : — Held,  that  the  question 
was  properly  put  before  the  magistrates,  and  that, 
they  having  determined  it,  the  court  could  not, 
on  a  rule  to  order  the  justices  to  issue  a  distress 
warrant,  review  their  decision,  although  S.  had, 
before  he  was  aware  of  the  objection,  paid  a  rate. 
Reg.  V.  Dunn,  7  El.  &  Bl.  220 ;  26  L.  J.,  M.  C. 
74  ;  3  Jur.  (N.S.)  341. 

Iitneof  BistrcMWamat— XTidenco.]— 

Where  a  local  authority  has  made  a  rate  under 
the  Lighting  and  Watching  Act,  1883,  and  appli- 
cation is  mwAe  to  justices  for  a  distrem  warrant. 
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the  OYerseen  need  not  prove  that  the  formalities 
prescribed  by  the  act  for  its  adoption  have  been 
complied  with.  Reg,  v.  Reynolds,  or  Frodtham 
JJ,,  62  L.  J.,  M.  C.  120 ;  [1893]  2  Q.  B.  75  ;  6  R. 
423 ;  69  L.  T.  321  ;  42  W.  R.  32. 

Upon  an  appeal  to  qnarter  sessions  from  an 
order  of  justices  issuing  a  distress  warrant  for 
nonpayment  of  a  rate  raised  under  the  Lighting 
and  Watching  Act,  1833 — which  rate  had  been 
allowed  and  not  appealed  from — ^the  quarter 
sessions,  on  the  appellant  shewing  that  certain 
formalities  required  by  the  act  had  not  been 
complied  with,  aUowed  the  appeal : — Held,  that 
the  quarter  sessions  were  wrong  in  allowing  the 
appeUant  to  go  behind  the  rate.  Chum  Over' 
seereT,  Roberts,  61  J.  P.  7. 

Appeal.] — ^An  order  for  a  rate  under  3  &  4 
Will.  4,  c  90,  8.  82,  can  only  be  questioned  by 
apped  under  s.  66.  Reg,  r.  Rye  JJ.,  10  L.  T. 
525  ;  13  W.  R.  142. 


Beoognisanoes.]— The   66th  section  of 


3  &  4  Wm.  4,  c.  90  (the  Lighting  and  Watching 
Act)  requires  recognizances  to  be  entered  into  by 
parties  appealing  against  the  appointment  of 
inspectors,  out  no  such  requirement  is  made  by 
the  67th  section,  which  gives  the  right  of  appeal 
against  a  rate : — ^Held,  that  when  an  appeal  is 
brought  against  a  rate,  on  the  ground  that  the 
appointment  of  inspectors  is  bad,  the  party 
appealing  need  not  enter  into  recognizances. 
Rtg,  V.  Brecon  J  J,,  4  W.  R.  117. 

4.  HlOHWAT. 

Liability— When  Road  not  a  ffighway— Con- 
ditions.]— A  landowner  in  a  district  gave  notice 
to  the  local  board  of  health  of  his  intention  to 
dedicate  a  road  as  a  highway ;  to  which  the  local 
-  board  replied  that  they  would  not  adopt  the 
road,  as  it  had  not  been  sewered,  levelled,  paved, 
flagged  and  channeled  to  their  sati^action. 
The  landowner,  however,  obtained  and  enrolled 
the  certificate  of  two  justices,  under  5  &  6  WilL 
4,  c.  50,  s.  23,  and  the  public  then  used  the  road, 
which  was  kept  in  repair  by  the  landowner  for 
twelve  months ;  after  which,  it  being  out  of 
repair,  an  indictment  was  preferred  against  the 
inhabitants : — Held,  that  the  inhabitants  were 
not  liable,  inasmuch  as  the  road  had  not  become 
a  highway;  for  that,  assuming  s.  23  of  6  &  6 
Will.  4,  c.  50,  to  apply  to  the  case,  the  road  had 
not  been  made  to  the  satisfaction  of  the  local 
board,  who  were  the  surveyors.  Reg.  v.  Dukin- 
fieUy  4  B.  &  S.  158  ;  32  L.  J.,  M.  C.  230. 

Sects.  150  and  152  of  the  Public  Health  Act, 
1875,  are  not  correlative :  in  order  that  a  local 
authority  may  declare  a  street,  not  repairable  by 
the  inhabitants  at  large  of  their  district,  to  be  a 
highway  so  that  it  may  become  repairable  by 
such  inhabitants,  it  is  necessary  that  each  of  the 
works  specified  in  s.  152  of  the  Public  Health 
Act,  1875,  shall,  at  the  time  of  declaration,  have 
been  executed  upon  the  street  to  the  satisfaction 
of  such  authority.  Local  authorities  have  not 
under  s.  152  any  discretion  as  to  which  of  the 
works  mentioned  in  the  section  they  will  require 
to  be  executed.  Their  discretion  is  limited  to 
their  being  satisfied  with  the  efficiency  of  each 
description  of  work  then  done.  Att-Gen.  v. 
Bidder,  47  J.  P.  263. 

Semble,  that  kerbing  a  road  does  not  answer 
*the  requirement  in  s.  152  that  the  road  must  be 
flagged—" flagged"  meaning  paved  with  flagged 

VOL,    IX. 


stones  ;  and  that  wooden  paving  does  not  come 
within  the  meaning  of  any  of  the  requirements 
of  the  section.    Ih. 

Where  a  local  act  required  the  consent  of  com- 
missioners to  new  streets  becoming  highways  to 
make  the  inhabitants  liable  to  repair  them,  an 
order  of  the  local  board  on  owners  to  repair  a 
street  in  respect  of  which  such  consent  had  not 
been  given,  is  lawful,  inasmuch  as  such  street 
was  not  a  highway  repairable  by  the  inliabitants 
at  large.  WiUes  v.  Wallington,  13  G.  B.  (N.S.) 
865  ;  1  N.  R.  129 ;  32  L.  J.,  C.  P.  86— Ex,  Ch. 

And  see  Autterherry  v,  Oldham  Corporation, 
ante,  ooL  379. 

In  Dittriot  under  Pnblie  Eealtli  Ant,']— See 
Quee,  sub  5,  infra. 

Ambit  of  Townihip — ^Kutnal  Bighti  of  Com- 
mitsionon  and  Bnrveyon  withhLl  —Commis- 
sioners under  a  local  act  had  power  from  time  to 
time  to  ascertain  and  fix  the  limits  of  a  town- 
shin  for  the  purposes  of  the  act,  and  were  author- 
isea  to  levy  rates  not  exceeding  a  certain  amount 
for,  among  other  objects,  paving  and*  repair- 
ing, the  streets  within  such  limits  : — Held,  that 
the  commissioners  could  from  time  to  time 
diminish  as  well  as  enlarge  the  ambit  of  the 
township  for  the  purposes  of  the  act ;  and  that 
their  powers  of  rating  within  the  ambit  so  fixed 
were  not  exclusive  of  those  of  the  highway 
surveyors,  under  the  General  Highway  Act,  5  &  6 
WiU.  4,  c.  50.    Villers  v.  Hargreaves,  5  W.  R.  595. 

See  further,  sub  tit.  WAY. 


5.  Genebal  Distbiot. 

For  what  Purpose*  Jnstiflable.] — A  general 
district  rate  under  Public  Health  Act,  1848, 
was  made  for  the  purposes,  first,  of  defending 
a  suit  in  chancery,  instituted  to  restrain  the 
local  board  from  emptying  a  sewer  into  a  certain 
canal;  secondly,  of  defending  a  quo  warranto 
against  certain  members  of  the  local  board,  the 
validity  of  whose  election  was  disputed ;  and, 
thirdly,  of  opposing  (without  the  previous  con- 
sent of  the  ratepayers)  a  bill  in  parliament  for 
extending  the  powers  of  a  gas  company,  within 
the  district,  which  bill,  notwithstanding  such 
opposition,  became  law : — Held,  that  the  rate 
was  bad,  as,  although  semble  the  defence  to 
the  bill  in  chancery  was  justifiable,  the  other 
two  objects  of  the  rate  could  not  be  supported. 
Reg,  V.  MarrU,  5  W.  R.  254. 

For  Maintenance  of  Highways.] — ^Although,  by 
11  &;  12  Vict.  c.  63,  s.  1 17,  the  local  board  of  health 
is  invested  with  all  the  powers  of  surveyors  of  the 
highways,  the  money  for  the  repairs'  of  the  high- 
ways in  a  district  is  to  be  raised  by  a  general 
district  rate  under  11  &  12  Vict.  c.  63,  and  not 
by  a  rate  under  the  Highway  Act,  5  &  6  WiU.  4, 
c.  50.  Elmer  v.  Norwich  Local  Board,  3  £1.  &  Bl. 
517  ;  2  C.  L.  B.  886  ;  23  L.  J.,  Q.  6.  203  ;  18 
Jur.  870  ;  2  W.  R.  306. 

The  expense  of  repairing  the  highways  within 
a  distnct,  under  the  Public  Health  Act,  1848, 
must  in  all  cases  be  defrayed  by  a  district  rate, 
a  local  board  having  no  power  to  impose  a  high- 
way rate.  A  wha^  in  possession  of  a  railway 
company,  with  rails  placed  thereon,  for  the 
purpose  of  loading  and  unloading  goods  carried 
on  the  railway,  and  in  respect  of  which  the 
company    charges   wharfage   as  distinct  from 
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carnage  is  properly  rated  under  the  above  act  at 
the  fiidl  nett  annual  value  as  a  wharf,  and  not 
at  the  reduced  rate  as  a  railway.  SoutJh  Wale* 
Jly.  V.  Cardiff  Local  Board,  6  W.  R.  68. 

A  local  board  of  health  having  made  a  general 
highway  rate  instead  of  a  district  rate,  for  the 
repair  of  the  highways  in  a  parish,  an  action  was 
brought  against  the  clerk  of  the  board  to  try  the 
validity  of  the  rate,  and  a  verdict  taken,  subject 
to  a  special  case,  with  liberty  to  the  parties  to 
treat  the  decision  as  the  ruling  at  nisi  prius, 
before  the  passing  of  the  17  &  18  Vict.  c.  69 ; 
the  case  was  stated  after  the  passing  of  that  act : 
— Held,  that  the  court  was  bound  to  direct  a 
verdict  for  the  plaintiff,  for  the  amount  of  the 
highway  rate,  notwithstanding  that  act.  Barber 
V.  Jestopp,  1  H.  &  N.  578 ;  26  L.  J.,  Ex.  186  ; 
6  W.  R.  366. 

BeTeral  PaiishM  ia   One  Biitriot.]— 

Where  several  parishes  or  places  separately 
maintaining  their  own  highways,  are  comprised 
in  the  district  assigned  to  a  local  board  of  health, 
the  highways  throughout  the  district  were,  under 
11  &  12  Vict.  c.  63,  8.  87,  to  be  maintained  by  a 
general' district  rate,  and  not  by  separate  high- 
way rates  on  the  ancient  divisions.  Moteley  v. 
Ely  Local  Board,  6  £L  &  BL  518  ;  26  L.  J.,  M.  G. 
23  ;  8  Jur.  (N.8.)  42  ;  4  W.  R.  607. 

Where  Distriet  Contemiiaou  with  a 


Parifh..] — Where  a  district  constituted  under 
11  &  12  Vict.  c.  63,  is  conterminous  with  a 
palish,  the  local  board  has  power  by  s.  117  to 
make  a  highway  rate,  under  5  &  6  Will.  4,  c.  60, 
s.  27,  for  the  expenses  of  repairing  and  main- 
taining the  highways  within  the  limits  of  the 
district,  and  are  not  bound  to  raise  money  for 
that  purpose  by  a  general  district  rate,  under 
11  &  12  Vict.  c.  63.  Hansom  v.  Epsom  Local 
Board,  5  El.  &  Bl.  599  ;  25  L.  J.,M.  C.  27  ;  2  Jur. 
(N.8.)  38  ;  4  W.  R.  45. 

The  maintenance  of  the  highways  within  the 
district  of  a  local  board  must  be  provided  for 
by  a  district  rate,  and  not  by  a  highway  rate, 
whether  the  district  is  or  is  not  conterminous 
with  an  ancient  _parochial  division.  Taff  Vale 
By.  V.  Cardiff  Local  Board,  8  El.  ^  BL  636 ; 
6  W.  R.  58. 


Vo  Public  Worki  of  Paving,  fto.] — By 


8.  216,  sub-s.  3,  of  the  Public  Health  Act,  1875. 
it  Is  provided  that  "where  no  public  works 
of  paving,  water  supply  and  sewerage  are  estab- 
lished in  the  district  the  cost  of  repair  of  high- 
ways in  the  district  shall  be  defrayed  out  of  a 
highway  rate  to  be  levied  throughout  the  whole 
district  by  the  urban  authority  as  surveyor 
of  highways."  The  appellants,  a  local  district 
board,  made  a  general  district  rate  and  a  high- 
way rate,  and  demanded  the  same  from  the 
respondents,  who  had  constructed  two  compen- 
sation reservoirs  in  connection  with  the  supply 
of  water  for  the  town  of  B.  The  respondents 
contended  that  the  local  board  had  no  power  to 
levy  a  highway  rate,  because  in  1880  they  laid 
down  in  their  district  a  curbstone  (about  300 
yards  long)  as  a  coping  to  a  cinder  pathway  of 
a  carriage  road : — Held,  that  putting  down  the 
curbstone  did  not  constitute  the  establishment 
of  public  works  of  paving  within  the  meaning  of 
8.  216,  sub-s.  3,  of  the  Public  Health  Act,  1875, 
and  therefore  the  appellants  were  entitled  to 
levy  a  highway  rate.  Oxenhope  Distriet  Local 
Board  V.  Bradford  Corporation,  47  L.  T.  344  ; 
31  W.  R.  322  ;  47  J.  P.  21. 


When  an  urban  sanitary  district  was  formed, 
and  when  the  local  board  began  in  1877  to  take 
charge  of  the  repairs  of  highways,  there  were 
some  stone  drains  or  culverts  into  which  some 
houses  sent  their  sewage,  and  into  which  storm 
water  entered  through  gratings ;  but  the  board 
had  not  added  to  them,  nor  made  any  new  works 
themselves.  The  board  made  a  highway  rate, 
and  assessed  occupiers  thereto  : — Held,  that  the 
existing  drains  sufficiently  answered  the  descrip- 
tion of  public  works  within  the  38  Jc  39  Vict 
c.  55,  s.  216,  sub-8.  3,  and  therefore  the  expense  of 
highway  repairs  should  have  been  levied  not  by 
a  highway  rate,  but  by  a  general  district  rate. 
Btg,  V.  Belper  Local  Board,  46  J.  P.  166. 

PariBh  oompriiiiig  Three  Towmhips.] — 

A  local  board  of  h^th  for  a  district  consistmg 
of  a  parish  comprising  three  townships  came 
within  the  description  set  out  in  the  3rd  sub- 
section of  B.  37  of  21  &  22  Vict.  c.  98,  "where 
no  public  works  of  paving,  water  supply  and 
sewerage  are  established,"  and  the  local  board 
levied  a  district  highway  rate  for  one  of  the 
townships ; — Held;  that  they  had  no  authority 
to  do  so,  for  that  the  highway  rate  could  alone 
be  levied  over  the  whole  district.  Broughton 
Local  Board,  In  re,  12  L.  T.  310. 

Repair  of  Turnpike  Road  —  Local  Act.^ — 
Where  a  portion  of  a  parish  constitutes  a  dis- 
trict under  the  11  &  12  Vict.  c.  63  :— Held,  that 
the  board  of  health  might  be  ordered  to  con- 
tribute to  the  repair  of  a  turnpike  road,  within 
the  district,  under  4  &  6  Vict.  c.  59,  and  might 
make  a  highway  rate  in  the  district  for  that 
purpose,  notwithstanding  a  clause  in  a  local 
turnpike  act  discharging  the  district  from  the 
expense  of  maintaining  so  much  of  the  road  as 
was  situate  within  it.  Reg.  v.  Worthing  and 
LanciJig  Rtmds  Trustees,  3  El.  &  BL  989  ;  2 
C.  L.  R.  1678 ;  23  L.  J.,  M.  C.  187  ;  18  Jur.  907 ; 
2  W.  R.  478. 

Dedication  of  Boad  to  Pnblic — Setting  out 
Proposed  Boad.] — H.,  a  lessee  for  a  term  of 
seventy-five  years  of  a  plot  of  building  land, 
laid  out,  in  1865,  a  proposed  road  across  part  o€ 
the  land,  and  built  six  houses  on  one  side  of  it, 
but  subsequently  abandoned  her  intention  of 
making  the  roaid,  and,  in  1874,  demised  the 
remainder  of  the  land,  including  the  site  of  the 
abandoned  road,  for  use  as  a  timber  yard.  The 
public  had  occasionally  used  the  road  from  1865 
up  to  1880,  when  the  urban  authority  required 
H.,  as  the  owner  of  the  houses  abutting  on  the 
road,  to  sewer,  flag  and  pave  the  same,  and  on 
the  lessee  declining  to  comply  with  this  request, 
the  urban  authority  executed  the  works : — Held, 
that  the  mere  setting  out  of  an  intended  road 
was  not  such  an  irrevocable  act  as  that  the 
person  who  did  it,  and  allowed  the  public  to 
traverse  and  use  the  road,  was  to  be  taken  to 
have  dedicated  the  same  to  the  public  ;  and  that 
the  urban  authority  had  no  right  to  cast  ufK>n 
the  lessee  the  whole  of  the  expense  of  sewering 
and  paving  the  road.  Hall  v.  Bootle  Corporu- 
tivn,  44  L.  T.  878  ;  29  W.  R.  862. 

VniBanoci  Bemoral.] — A  nuisances  removal 
committee,  acting  for  any  place  under  18  k.  19 
Vict.  c.  121,  and  entitled  to  l)e  repaid  their  costs 
and  charges  in  executing  the  act  out  of  the  poor 
rates,  may  call  on  the  overseers  to  pay  them  the 
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amount  of  such  costs  and  charges,  without  justify- 
ing the  item  to  such  overseers.  Reg,  v.  Uwell, 
9  W.  B.  127. 

Amomit  of  Assetiment.] — General  district 
rates,  made  under  the  Local  Government  Act,  are 
not  required  within  the  Union  Assessment  Act, 
25  &  26  Vict.  c.  103,  s.  28,  to  be  based  on  the  poor- 
rate  by  reason  of  the  option  given  to  the  local 
board  by  21  &  22  Vict.  c.  98,  s.  56  ;  and,  therefore, 
they  may  still  be  based  on  a  valuation  made  by 
order  of  the  local  board,  if  in  their  judgment  the 
poor  law  valuation  list  under  the  union  assess- 
ment act  is  an  imfit  criterion  for  making  them. 
yorth^Eagtem  Jty.  v.  Scarborough  Local  JSoardf 
38  L.  J.,  M.  C.  65  ;  L.  K.  4  Q.  B.  163  ;  17  W.  B. 
674. 

By  18  &  19  Vict.  c.  121,  s.  22,  it  is  provided  that 
the  assessment  shall  in  nu  case  exceed  Is.  in  the 

Smnd  on  the  assessment  to  the  highway  rate  : — 
eld,  that  the  assessment  might  exceed  Is.  in  the 
pound  on  the  ratable  value  as  assessed  to  the 
highway  rate,  if  distributed  over  a  term  of  years, 
but  must  not  exceed  1^.  in  the  pound  on  such 
ratable  value  for  the  current  year.  i2ej.  v. 
Middleton  Nuisances  Removal  Conimitteej  1 
£L  &  £1.  98  ;  28  L.  J.,  M.  C.  41 ;  5  Jur.  (N.S.) 
622 ;  7  W.  E.  37. 

Seryiee  of  Demand  Votioa— Part  of  Biitrlet 
not  benefited  by  Worki.] — L.  was  owner  of  a 
dry  dock  which,  in  1889,  was  included  in  the 
borough  of  N.  It  was  one-and-a-half  mile  from 
the  nearest  highway,  and  three  miles  from  any 
drainage,  lighting,  or  paving.  A  genernl  dis- 
trict rate  on  L.  being  made,  and  the  district  not 
having  been  divided  under  the  Public  Health 
Act,  1875,  E.  211 :— Held,  (1)  that  the  written 
demand  of  rate  was  sufficiently  served  by  being 
delivered  at  L.'8  chief  place  of  business,  though 
it  was  not  part  of  the  premises  rated,  and  the 
notice  was  not  proved  to  be  served  personally  on 
Li.  ;  (2)  that  the  mere  fact  that  the  dock  was 
three  miles  from  any  paving,  lighting,  or  drain- 
age was  no  sufficient  cause  for  nonpayment 
withm  s.  256.  Newport  Corporation  v.  Lang, 
57  J.  P.  199. 


6.  Liability. 

a.  Of  Personii  and  Property  (Generally. 

Owner  or  Oeenpier.] — The  drainage  board  for 
a  district  incurred  expenses  in  making  surveys 
and  plans  for  certain  proposed  works.  The 
•estimates  for  the  proposed  works  amounted  to 
more  than  1,000^.  The  proprietors  of  one-half 
of  the  land  dissented  from  the  execution  of  these 
works,  which  were  never  carried  out.  The  board 
made  a  general  rate  on  the  occupiers  of  land  in 
the  district,  in  order  to  pay  for  the  expenses  of 
the  surveys  and  plans: — Held,  that  the  occu- 
piers, and  not  the  owners,  were  chargeable  under 
the  24  &  25  Vict.  c.  133,  ss.  31,  38,  with  these 
expenses ;  and  that  the  rate  was  properly  made 
on  the  present  value  of  the  land,  (xrijffiths  v. 
Long  don  and  Elder sjield  Drainage  Board,  41 
L.  J.,  Q.  B.  25  ;  L.  K.  6  Q.  B.  738  ;  25  L.  T.  126  ; 
19  W.  R.  1162. 

The  owners  of  small  tenements  are  liable  to  be 
assessed  in  respect  of  them  to  rates  for  lighting 
and  watching  in  parishes  where  the  owners  of 
such  tenements  arc  assessed  to  the  poor  late 
under  13  &  14  Vict.  c.  99,  but  only  on  the  reduced 


scale  prescribed  by  that  act.    Reg.  v.  Lambert, 
2  C.  L.  R.  883. 

Landlord  or  Tenant.] — See  Landlobd  ai^d 
Tenant  (Covenants). 

Beal  Property.] — Real  property  within  the 
district  of  a  local  board  of  health  cannot  be 
assessed  to  a  district  rate,  unless  there  is  some 
person  having  such  an  occupation  as  would  make 
him  liable  to  the  poor  rate  in  respect  thercof. 
Hodgson  v.  Carlisle  Local  Board,  8  £1.  k.  BL 
116  ;  4  Jut.  (N.8.)  160. 

Charohwardeni.] — Under  a  local  act  for  more 
effectually  lighting  and  paving  certain  parts  of 
Westminster,  conmiissioners  were  empowered  to 
make  rales  and  assessments  in  respect  of  any 
cathedral,  church,  chapel,  &c.,  according  to  the 
number  of  square  yards  of  pavement  or  ground 
belonging  to  such  cathedral,  or  churoh,  &o.,  and 
to  determine  the  same,  and  the  rates  and  assess- 
ments to  be  levied  or  assessed  upon  or  in  respect 
of  any  other  churoh,  or  any  chapel,  place  of 
worship,  hospital,  school  or  other  public  building, 
wall  or  void  space  of  ground,  shall  be  paid  by  the 
churohwardens,  chapelwardens,  trustees,  or 
owners  or  proprietors : — Held,  that  the  church- 
wardens were  personally  liable  to  the  com- 
missioners for  the  rates,  and  the  want  of 
parochial  funds  did  not  exempt  them  from  that 
liability.  Hopkinson  v.  Puncher,  3  Ex.  95  ;  18 
L.  J.,  £<x.  6. 

0uardiana.l— By  21  &  22  Vict.  c.  98,  s.  5.",  it 
is  provided  that  general  district  rates  shall  be 
made  and  levied  upon  the  occupier  of  all  such 
kinds  of  property  as  by  the  laws  in  force  for  the 
time  being  are  or  may  be  assessable  for  the  rclief 
of  the  poor.  The  gaardlans  of  the  poor  of  an 
extra-parochial  place,  maintaining  its  own  poor, 
situated  partly  within  and  partly  without  a 
borough,  erected  a  workhouse  in  the  part  without 
the  borough  for  the  whole  of  the  poor  of  the 
extra-parochial  place.  A  local  board  of  health 
constructed  permanent  works  in  the  part  without 
the  borough,  and  made  several  general  district 
rates  to  defray  the  cost  of  the  works : — Held, 
that  the  guardians  of  the  poor  were  ratable  to 
the  rclief  of  the  poor  in  respect  of  their  work- 
house, and  consequently  to  the  general  district 
rate  for  defraying  the  expenses  of  the  works. 
Toxteth  Park  Guardians  v.  Toxteth  Park  Local 
Board,  1  B.  &  8.  167  ;  80  L.  J.,  M.  C.  154 ;  7 
Jur.  (N.S.)  860  ;  4  L.  T.  283 ;  9  W.  R.  691. 

Premises  ontside  Bistriet — Bvidenee.]  — ^Where 
a  person  is  summoned  for  the  nonpayment  of 
a  general  district  rate  in  respect  of  premises  in 
his  occupation,  he  is  entitled  to  call  evidence  to 
shew  that  the  premises  are  not  situated  within 
the  area  for  which  the  rate  is  made.  Baglan 
Bay  Tin  Plate  Co.  v.  John,  72  L.  T.  805. 

b.  Property  lilable  to  Lower  Rate. 

Bailway  —  What  included  in.]  —  The  word 
railway  in  the  proviso  in  11  &:  12  Vict.  c.  66,  s.88, 
meant  the  way  on  which  carriages  actually  go, 
including  the  line  itself,  the  turntables  and  the 
sidings,  and  land  used  only  for  the  purpose  of 
supporting  this  way,  as  for  embankments,  &a, 
is  within  the  proviso  and  to  be  assessed  at  the 
lower  rate.  Sut  the  adjuncts,  such  as  stations 
and  warehoases,  though  necessary  for  the  work- 
ing of  the  railway,  did  not  form  part  of  it  within 

17—2 


619 


LOCAL  GOVERNMENT— 2iate«. 


520 


the  proviso,  and  land  used  for  these  latter  pur- 
poses was  assessable  at  its  full  nett  annual  value. 
South  Wales  Hy,,  v.  Swansea  Local  Board,  4 
EL  &  BL  189 ;  3  C.  L.  R.  18  ;  24  L.  J.,M.  C.  30  ; 
1  Jut.  (n.8.)  326  ;  3  W.  B.  23. 

The  word  "railway"  in  a  statute  for. rating 
purposes  includes  not  only  the  physical  rails  and 
the  land  upon  which  they  rest,  but  also  those 
things  without  which  the  railway  could  not 
be  used  as  a  highway.  It  does  not,  however, 
include  those  adjuncts  which  are  necessary 
merely  for  the  convenience  of  passengers,  the 
question  in  each  case  being  one  of  degree. 
li.  4*  ^.  W.  Ry.  V.  Llandudno  Improvement  Com- 
mUsioners,  66  L.  J.,  Q.  B.  232  ;  [1897]  1  Q.  6. 
287  ;  75  L.  T.  669  ;  45  W.  E.  360  ;  61  J.  P.  56. 

Railway  Wharf.J—See  South  Wales  By. 


V.  Cardiff  Local  Board,  ante,  col.  515. 
— >-  Power  of  Local  Board  to  alter  Local 


Act.] — ^A  portion  of  a  borough,  consisting  of  the 
township  of  N.  S.  and  parts  of  the  townships  of 
T.,  P.  and  C,  were  under  the  management •  of 
commissioners  constituted  under  a  local  act.  In 
1849,  the  townships  comprising  the  parliamen- 
tary borough  of  T.  were  incorporated,  and  the 
powers  of  the  commissioners  transferred  to  the 
corporation  pursuant  to  5  &  6  WilL  4,  c.  76,  s.  75. 
In  1861,  the  general  board  of  health  made  a 
provisional  order  under  11  &  12  Vict.  c.  63,  which 
repealed  the  rating  clauses  of  the  local  act, 
enlarged  the  area  of  that  act,  and  extended  its 
unrepealed  provisions  over  the  whole  of  the 
municipal  borough.  Also  it  applied  s.  88  of 
II  &  12  Vict.  c.  63,  except  so  much  of  it  as  pro- 
vided that  a  railway  and  certain  other  property 
should  be  rated  on  one-fourth  only  of  its  annual 
value,  the  effect  of  which  was  to  subject  those 
parts  of  the  line  of  railway  which  were  not  in  the 
township  of  N.  S.  to  a  rating  at  full  value.  The 
order  was  confirmed  by  14  &  16  Vict.  c.  103,  so 
far  as  it  was  authorised  by  11  &  12  Vict.  c.  63  : 
— Held,  first,  that  it  was  within  the  power  of 
the  board  to  repeal  the  rating  clauses  of  the 
local  act,  enlarge  its  area,  and  extend  its 
unrepealed  provisions  over  the  whole  of  the 
borough.  N,  E.  Ry.  v.  Tynemovth  Corporation^ 
9  B.  &  S.  616  ;  37  L.  J.,  M.  C.  183  ;  L.  R.  3  Q.B. 
723. 

Held,  secondly,  that  the  order  was  not  autho- 
rised by  1 1  &  12  Vict.  c.  63,  s.  10,  as  it  altered  the 
provisions  of  that  act  with  respect  to  rating 
different  descriptions  of  property.    Ih. 


Powers  for   lighting  District — General 


and  Special  Expenses.] — The  local  government 
board,  acting  under  s.  276  of  the  Public  Health 
Act,  1875,  made  an  order  that  the  provisions  of 
s.  161  (relating  to  lighting  streets,  &c.)  should 
be  in  force  within  part  of  the  district  of  a  rural 
sanitary  authority,  and  that  the  said  authority 
should  be  invested  with  all  the  powers,  rights, 
duties,  capacities,  liabilities  and  obligations  of 
an  urban  sanitary  authority  "  under  those  pro- 
■  visions  "  : — Held,  that  the  effect  of  the  order  was 
to  invest  the  said  authority  with  the  power  of 
an  urban  authority  to  incur  expenses  under 
8. 161,  but  not  to  apply  to  it  the  conditions  as  to 
rating  applicable  under  ss.  207-211  to  an  urban 
authority,  and  that  inasmuch  as  the  order  did 
not  declare  the  expenses  incurred  thereunder  to 
be  special  expenses  within  s.  229,  they  were  to 
be  treated  as  general  expenses  : — Held,  there- 
fore, that  a  railway  company  was  liable  to  be 


assessed  to  any  rate  made  for  meeting  such 
expenses  on  the  whole,  not  on  one-fourth  part 
only,  of  the  nett  value  of  land  occupied  as  a  rail- 
way. Lancashire  and  Yorkshire  Ry.  y.  Bolton 
Union,  60  L.  J.,  Q.  B.  118  ;  15  App.  Gas.  323  ;  63 
L.  T.  358  ;  54  J.  P.  532--H.  L.  (E.) 

Bate  in  the  Vatnre  of  Oeneral  Bistriet 

Bate.]— By  28  Geo.  3,  c.  64,  and  34  Geo.  3,  c.  104, 
commissioners  appointed  under  those  acts,  called 
improvement  commissioners,  were  empowered 
to  levy  a  rate  not  exceeding  one  shilling  in  the 
pound  on  the  annual  value  of  all  houses,  build- 
ings and  hereditaments  within  the  town  of 
Cambridge,  for  the  purpose  of  carrying  into 
execution  certain  specified  improvements  men- 
tioned in  those  acts.  At  the  time  of  the  passing 
of  those  acts,  and  until  1856,  the  colleges  and 
haUs  of  the  university,  and  also  the  corporation, 
were  extra-parochial  and  not  assessable  to  the 
above-mentioned  rate.  The  respondents,  acting 
as  improvement  commissioners,  and  as  the 
urban  sanitary  authority,  assessed  the  appellants^ 
who  were  owners  of  land  and  property  used  as  a 
rai^ay  within  the  district  of  the  respondents, 
at  the  full  nett  annual  value  of  such  land  and 
property,  for  the  purposes  of  carrying  into  execu- 
tion the  provisions  of  the  Cambridge  improve- 
ment acts  and  of  the  Public  Health  Act,  1875  : 
— Held,  that  the  rate  leviable  by  virtue  of  the 
Cambridge  improvement  acts  was  not  **a  rate 
in  the  nature  of  a  general  district  rate  leviable 
throughout  the  whole  of  the  district,"  within  the 
meaning  of  s.  207  of  the  Public  Health  Act, 
1875 ;  and  that  as  regards  so  much  of  the  rate 
levied  on  the  appellants  as  was  necessarily 
applicable  to  the  purposes  of  the  public  health 
act,  the  appellants  were  liable  to  be  assessed  iu 
the  proportion  of  one-fourth  only  of  the  nett 
annual  value  of  their  land  and  property  used  as 
a  i*ailway  vrithin  the  district  of  the  respondents. 
G.  B.  Ry.  V.  Cambridge  Improvement  CommiS' 
sioners,  61  L.  T.  243. 

<«  Land  used  only  as  a  BaUway." — Tram- 

way.] — The  appellants  occupied  and  worked 
certam  tramways  which  ran  through  the  streets 
of  Swansea  and  communicated  with  a  railway  also 
worked  by  them : — Held,  that  the  land  occupied 
by  the  tramway  was  not  land  *'  used  only  as  a 
railway"  within  the  meaning  of  s.  211,  sub-s.  1 
(J),  of  the  Public  Health  Act,  1876,  so  as  to  be 
entitled  to  be  rated  in  the  proportion  of  one- 
fourth  part  only  of  its  nett  annual  value  in 
respect  of  a  rate  levied  under  s.  210  of  the  above 
act.  Swansea  Improvement  Co.  v.  Swansea 
Sanitary  AutlioHty,  61  L.  J.,  M.  C.  124  ;  [1892] 
1  Q.  B.  357;  66  L.T.  119;  40  W.  B.  283;  56 
J.  P.  248. 


Bailway  constructed  under  Act  of  Parlia/- 


ment.]— By  21  &  22  Vict,  c.  98,  s.  55,  the  occupiers 
of  land  covered  by  water,  or  a  railway  constructed 
under  the  powers  of  any  act  of  parliament  for 
public  conveyance,  shall  be  assessed,  in  respect  ot 
the  same,  in  the  proportion  of  one-fourth  part  onljr 
of  such  nett  annual  value  thereof  : — Held,  that  a 
dock  came  under  the  description  of  "  land  covered 
by  water,"  and  that  a  railway  constructed,  imder 
an  act  of  parliament,  for  the  transportation  o^ 
b-afiBc,  and  as  accessory  to  the  dock,  but  free  to 
the  public  upon  payment  of  certain  rates  ansd 
toUs,  was  a  railway  within  the  meaning  of  tho- 
proviso,  although  neither  used  nor  intended  for* 
the  conveyance  of  passengers^     Reg.  y.  Newport 
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Dock  Company,  2  B.  &  S.  708  ;   31  L.  J.,  M.  C. 
266  ;  9  Jut.  (n.8.)  73  ;  6  L.  T.  466. 

Doek — ^Wlietlier  ^aidem  Oeneris  with  Land 
and  BuUdingf.] — The  appellants  were  occupiers 
of  docks,  covering  an  area  of  165  acres,  of 
which  ninety-five  formed  a  wet  dock  or  tidal 
basin,  in  a  parish  in  which  the  provisions  of  the 
3  &  4  Will.  4,  c.  90,  had  been  adopted.  In  a 
lighting  rate  the  appellants  were  rated  as 
''occapiers  of  houses,  buildings  and  property 
other  than  land/*  within  s.  33,  at  a  rate  three 
times  greater  than  that  at  which  the  occupiers 
of  land  were  rated : — Held,  that  the  dock  or 
basin  was  property  ejusdem  generis  with  houses 
and  buildings,  and  therefore  tiiat  the  appdlants 
were  ratable  at  the  higher  rate.  Beg.  v.  Peto, 
5  Jur.  (N.S.)  1209.  S.  C,  nom.  Peto  v.  Wt-gt 
Ham,  2  £1.  &  £1.  144  ;  28  L.  J.,  M.  G.  240  ;  7 
W.  R.  586. 


Land  OoTered  by  Water.] — See  Beg.  v. 


Newport  Dock  Co,,  supra. 


Bailway  Wharf.]— See  South  Wala  By. 


v.  Cardiff  Local  Board,  ante,  coL  616. 

Land  with  Buildings  thereon.] — The  question 
whether  land  with  buildings  upon  it  should 
bo  rated  as  "land,"  or  as  *' buildings,"  or  as 
"property  other  than  land,"  under  s.  33  of 
the  Lighting  and  Watching  Act,  1833,  depends 
upon  whether  the  buildings  are  to  be  con- 
sidered as  accessory  to  the  land  or  the  land  to 
the  buildings.  Cray  ford  Overseers  v.  Bvtter, 
66  L.  J.,  Q.  B.  506  ;  [1897]  1  Q.  B.  650  ;  76  L.  T. 
392  :  46  W.  R.  642  ;  61  J.  P.  134. 

Where  buildings  are  erected  upon  land  merely 
for  the  more  convenient  occupation  and  use  of 
the  land  as  a  brickfield,  the  buildings  are  to  be 
treated  as  accessory  to  the  land,  and  the  pro- 
perty should  be  rated  as  "land"  at  the  lower 
rate  mentioned  in  s.  33,  unless  it  is  shewn  that 
the  buildings  are  capable  of  separate  assessment. 
Ih. 

**Land  nsed  aa  Karket  Gardens  or  Hnrsery 
«roimds."T--By  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  65),  s.  211,  sub-s.  1  (h),  "the 
occupier  of  any  land  used  as  .  .  .  market 
gardens  or  nursery  g^unds  .  .  .  shall  be 
assessed  in  respect  of  the  same  in  the  proportion 
of  one-fourth  part  only  of  the  nett  annuai  value 
thereof."  The  appellant,  a  market-gardener  and 
nurseryman,  was  the  occupier  of  a  piece  of  land 
upon  which  were  built  sixteen  greenhouses  or 
glasshouses,  whidi  practically  covered  the  sur- 
face of  the  land ;  they  were  built  on  brick 
foundations,  and  were  used  by  the  appellant  for 
the  purpose  of  growing  fruit  and  vegetables  for 
sale  in  the  course  of  his  business : — Held,  that 
the  land  with  the  greenhouses  upon  it  constituted 
a  market  garden  or  nursery  ground  within  the 
meaning  of  the  act,  and  that  the  appellant  was 
liable  to  be  rated  to  the  general  district  rate  in 
the  proportion  of  one-fourth  part  only  of  the 
nett  annual  value  of  the  property.  Purser  v. 
WoHhing  Local  Board,  56  L.  J.,  M.  C.  78  ;  18 
Q.  B.  D.  818  ;  35  W.  R.  682  ;  51  J.  P.  596— C.  A. 

o.  Bxemptions. 

Expenses  for  Sanitary  PnrposesJ — By  the 
Public  Health  Act,  1872  (36  &  36  Vict.  c.  79), 
8.  43,  any  limit  imposed  on  or  in  respect  of  any 


rate  by  any  local  act  of  parliament  shall  not 
apply  to  any  rate  required  to  be  levied  for  the 
purpose  of  defraying  any  expenses  incurred  by 
a  sanitary  authority  for  sanitary  purposes  : — 
Held,  that  this  provision  does  not  make  ratable 
any  premises  which,  under  the  local  act,  were 
altogether  exempt  from  rates.  VTalton  Cofn^ 
missioners  v.  Wal/ord,  44  L.  J.,  Q.  B.  74  ;  L.  R. 
10  Q.  B.  180  ;  81  L.  T.  826  ;  23  W.  R.  292. 

Under  11  ft  ISl^et.  e.63,  s.  88.]— The  proviso 
contained  in  11  A;  12  Vict.  c.  63,  s.  88,  as  to  the 
exemption  of  property,  extended  only  to  property 
exempted  by  a  local  act  in  respect  of  its  kind, 
and  not  to  property  exempted  by  a  local  act  in 
respect  of  its  locality,  as  where  the  property  was 
in  an  extra-parochial  district.  Tait  v.  Carlisle 
Local  Board,  2  El.  &  Bl.  492;  18  Jur.  374. 
S.  P.,  Chelmsford  Union  v.  Chelmsford  Local 
Board,  18  Jur.  376,  n. 

The  proviso  of  s.  88  of  Public  Health  Act, 
1848,  applied  only  where  the  exemption  in  the 
local  act  was  in  respect  of  the  kind  of  property, 
and  not  where  it  was  only  in  respect  of  its 
locality.  Luscombe  v.  Plymouth  Local  Board, 
EL  Bl.  &  El.  691 ;  27  L.  J.,  M.  C.  299 ;  4  Jur. 
(N.S.)  1234 ;  6  W.  R.  746. 

**Pablie  Charity,"  House  used  for  Purposes 
o£] — By  a  local  improvement  act,  6  Geo.  4, 
c.  132,  s.  103,  the  commissioners  of  a  town 
were  authorised  to  make  district  rates  for 
defraying  the  expenses  of  the  act,  provided  that 
none  of  the  rates  or  assessments  which  should  be 
made  by  virtue  of  this  act  should  be  laid  upon 
or  in  respect  of  "  any  houses  or  buildings  lued 
and  occupied  exclusively  for  the  purposes  of 
public  charity "  : — Held,  that  an  orphanage 
founded  and  used  for  the  purpose  of  boarding, 
lodging,  clothing*  and  educating  the  children  of 
deceased  railway  servants,  and  supported  partly 
by  subscriptions  from  railway  servants,  but 
mainly  by  donations  from  the  public,  was  open 
to  such  an  extensive  class  of  the  community  of 
the  kingdom  that  the  premises  were  used  and 
occupied  exclusively  for  the  purposes  of  "  public 
charity,"  within  the  proviso  of  the  act,  and 
therefore  exempt  from  ratability  under  it.  Ifall 
V.  Derby  Sawtary  Authority,  55  L.  J.,  M.  0.  21 ; 
16  Q.  B.  D.  163  ;  54  L.  T.  175  ;  50  J.  P.  278. 

Borough  Bates— Limitation  of  Amount  by 
Loeal  Aet.] — By  the  St.  Helens  improvement 
act,  it  is  provided  that  no  borough  rate  levied 
thereunder  shall  exceed  in  any  year  the  sum  of 
\».  in  the  pound,  provided  that,  with  the  consent 
of  a  majority  of  the  persons  liable  to  be  rated 
thereto,  the  corporation  may  increase  such  rate 
above  the  amount  by  the  act  limited.  The  act 
further  provides  that  no  such  increase  shall  be 
leviable  upon  the  owner  or  occupier  of  any  coal 
mine  in  respect  thereof,  or  upon  any  person 
assessable  in  the  proportion  of  one-fourth  only 
of  any  rate,  other  than  the  highway  rate,  in 
respect  of  his  property  or  of  premises  occupied 
by  him  : — Held,  that  this  was  not  an  exemption 
of  property  from  ratability,  but  a  limit  imposed 
upon  the  borough  rate  leviable  upon  colliery, 
&c.,  property ;  and  that,  though  the  limit  still 
exists  so  far  as  any  rate  leviable  by  the  corpora- 
tion for  borough  purposes  is  concerned,  s.  227  of 
the  Public  Health  Act,  1875,  prevents  its  apply- 
ing to  rates  leviable  by  the  corporation  for  the 
purposes  of  the  act,  and  that  the  corporation  are 
unrestricted  in  the  amount  of  any  rate  leviable 
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by  them  thereunder.    St.  IMen»  Curjporation  v. 
St.  Ueleng  Colliery  Co,  48  J.  P.  39. 

7.  Publication. 

HeoMsityfor.]— The  11  &  12  Vict.  c.  63,8. 103, 
enacts  that  all  rates  made  or  collected  under  it 
shall  be  published  in  the  same  manner  as  poor- 
rates  : — Held,  that  a  rate  made  under  the  act 
was  not  null  and  void  by  reason  of  not  haying 
been  so  published ;  that,  in  a  summons  before 
justices  to  enforce  it,  the  rate  not  having  been 
appealed  against,  they  were  justified  in  recusing, 
as  immaterial,  evidence  of  non-publication,  and 
that  therefore  the  officer  executing  their  distress 
warrant  was  protected  by  it.  Le  Feutre  v. 
MUler,  8  El.  &  BL  321  ;  26  L.  J.,  M.  C.  175  ; 
3  Jur.  (N.8.)  1255. 

Snffioienoy  of.] — A  lighting  and  watching  rate 
for  a  township  was  made  and  published  by  affixing 
n  notice  to  the  door  of  the  church  or  parochial 
chapel  in  the  township,  which  was  the  only 
church  where  poor-rates  had  theretofore  been 
published.  There  were  two  other  churches  of  the 
established  church  in  the  township,  one  of  which 
had  been  open  about  three  years,  and  the  other 
hod  been  open  just  before  the  publication  of  the 
rate.  There  were  also  various  dissenting  chapels 
in  the  township : — Held,  that  the  publication 
was  insufficient  under  7  Will.  4  and  I  Vict  c.  45. 
lieg.  V.  Whipp,  3  G.  &  D.  372 ;  4  Q.  B.  141  ; 
12L.  J.,M.  C.  64  ;  7 Jur.  194.  Seelteg.Y.BopdSj 
1  New  Sess.  Gas.  456 ;  8  Jur.  1096. 

8.  Mandatobt  Pboceedings  to  Enforce. 

Vstnre  of— Judgment  against  Board — Charge 
within  the  Aet.] — Mandamus  commanding  a 
local  board  of  health  to  make  a  rate  for  defraying 
a  debt  due  to  the  prosecutors.  On  the  record  it 
appeared  that  the  debt  was  due  to  the  prose- 
cutors, who  commenced  an  action  against  the 
local  board.  The  local  board  consented  to  a 
judge*s  order,  under  which  judgment  was  signed 
with  a  stay  of  execution  for  several  months. 
The  prosecutors  not  having  obtained  satisfaction, 
the  writ  of  mandamus  was  issued  more  than  six 
months  after  judgment  had  been  signed,  but 
within  six  months  of  the  time  to  which  execution 
had  been  stayed.  The  local  board  resisted,  on 
the  ground  that  by  11  A;  12  Vict.  c.  63,  s.  89, 
they  had  not  power  to  levy  retrospective  rat«s, 
save  for  charges  and  expenses  incurred  within 
six  months  before  the  making  of  the  rate : — 
Held,  that  a  judgment  obtain^  against  a  local 
boaixl  was  a  charge  within  the  meaning  of  the 
act,  and  that  a  rate  might  be  made  to  defray 
it  within  six  months  of  that  charge.  Heg.  v. 
Botherlutm  Local  Board,  8  EL  &  Bl.  906 ;  27 
L.  J.,  Q.  B.  156 ;  4  Jur.  (N.8.)  261  ;  6  W.  R. 
248. 

Held,  also,  that  it  was  not  beyond  the  authority 
of  the  local  board  to  agree  that  execution  should 
be  stayed  for  a  time,  and  that  this  having  been 
done,  the  period  within  which  the  rate  might  be 
made  was  six  months  from  the  time  when  execu- 
tion might  first  have  been  issued.    2h, 

Within  what  Time.] — A  mandamus  lies  to  a 
local  board  of  health  to  make  a  rate  in  aid  of 
a  judgment  within  six  months  after  the  judg- 
ment is  obtained,  though  the  action  in  which  it 
was  obtained  is  commenced  more  than  six  months 
iifter  the  claim  accrued,  if  the  delay  in  bringing 


the  action  is  excuse:!,  and  shewn  not  to  have 
been  undue  delay.  Worthington  v.  Hvlt&n,  6 
B.  &  S.  943  ;  35  L.  J.,  Q.  B.  61  ;  1  L.  R.  Q.  B.  63 ; 
12  Jur.  (NJ9.)  73  ;  13  L.  T.  463  ;  14  W.  R.  632. 

CommiMioners  Personally  liable  —  Statute 
of  Limitationi.]  —  Commissioners  under  an 
improvement  act  were  empowered  to  appoint 
a  clerk  and  other  officers,  and  to  pay  them 
reasonable  salaries  out  of  the  moneys  to  be 
collected  under  the  act,  and  power  was  given  to 
levy  rates  for  the  purpose  of  paying  the  salaries 
of  officers.  The  executors  of  B.  sued  the  com- 
missioners, the  declaration  alleging  that  the 
commissioners  were  indebted  to  B.  for  his  agreed 
salary  for  his  services  as  the  clerk  to  the  com- 
missioners, and  upon  their  retainer,  and  fomther 
work  and  labour  of  B.,  as  the  attorney  and 
solicitor  of,  and  otherwise  for,  the  commissioners^ 
at  their  request,  in  and  about  the  business  of  the 
commissioners,  and  for  money  paid  by  him  for 
their  use  and  on  accounts  stated ;  and  that  the 
debts  and  mone3rs  were  a  charge  upon  any 
moneys  and  funds  in  the  hands  of  the  commis- 
sioners collected  under  the  act ;  and  if  they 
should  not  have  in  their  hands  any  such  moneys 
and  funds,  then  the  debts  became  and  were  a 
charge  upon  a  rate  and  assessment  leviable  under 
the  act ;  and  the  executors  demanded  of  the 
commissioners  to  pay  the  moneys  due  out  of  the 
funds  in  their  hands,  or  to  levy  a  rate  under 
the  act ;  and  alleging  a  neglect  and  refusal,  and 
claiming  a  writ  of  ttiandamus  'commanding  the 
commissioners  to  pay  or  assess  a  rate : — Hekl, 
that  the  declaration  was  bad,  it  being  consistent 
with  the  allegations  that  to  part,  at  least,  of  the 
claim,  the  commissioners  were  personally  liable, 
and  the  remedy  by  mandamus  being  therefore 
inapplicable.  JBnsh  v.  Bearan,  1  H.  &  C.  500 ; 
32  L.  J.,  Ex.  54 ;  8  Jur.  (N.&)  1015 ;  7  L.  T. 
106  ;  10  W.  R.  845. 

Held,  also,  that  pleas  of  the  statute  of  limita- 
tions and  of  the  attorneys  act,  to  so  much  of 
the  debts  and  moneys  as  became  due  upon  simple 
contract,  were  good.    Ih. 

Came  of  Aetion  aeerning  within  Biz  Yean.] 
—  Commissioners  under  an  improvement  act 
became  indebted  to  the  plaintifEs  for  work 
done  between  1848  and  1853.  By  a  provisional 
order  of  the  board  of  health,  confirmed  by  a 
supplemental  act,  the  11  &  12  Vict,  c  63,  was 
applied  to  the  place,  the  powers  of  the  commis- 
sioners under  the  local  act  were  determined,  and 
all  the  property  of  the  commissioners  was  trans- 
ferred to  the  local  board  of  health,  to  be  held  on 
the  same  trusts  and  for  the  same  purposes  as  by 
the  commissioners.  The  order  also  dedaredt 
that  all  debts  contracted  or  payable  by  the  com- 
missioners should  be  satisfied  by  the  local  board 
out  of  such  of  the  transferred  property  as  would 
originally  have  been  chargeable  :  provided  that^ 
if  such  property  were  insufficient,  the  deficiency 
should  be  charged  upon  the  rates  leviable  under 
11  &  12  Vict,  c  63,  in  the  parts  which  would 
have  been  chargeable  but  for  the  order.  Declara- 
tion  by  the  pLaintifEs  against  the  local  board, 
claiming  a  mandamus  for  the  levying  of  a  rate- 
by  the  local  board  (the  transferred  property 
being  insufficient)  for  the  payment  of  the  debt 
contracted  by  the  commissioners  under  the  local 
act :  a  plea,  that  the  causes  of  action  did  not 
accrue  within  six  years  is  bad.  Ward  v.  Loumdety 
1  El.  k,  El.  340 ;  29  L.  J.,  Q.  B.  40  ;  6  Jur.  (KJS.> 
247  ;  1  L.  T.  268 ;  8  W.  R.  81— Ex.  Ch. 
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Caue  of  Claim  within  8iz  Months.]— A  plea 
that  the  cause  of  claim,  exclusive  of  the  demand 
of  a  rate,  did  not  accrue  within  six  calendar 
months  before  suit,  is  bad,  for  s.  89  of  the 
II  &  12  Vict.  c.  63,  which  gives  the  local  board 
power  to  levy  retrospective  rates  for  the  pay- 
ment of  charges  and  expenses  which  may  nave 
been  incurred  at  any  time  within  six  months 
before  the  making  of  the  rate,  does  not  apply  to 
rates  for  the  payment  of  any  of  the  debts  con- 
tracted  by  the  commissioners  and  by  the  pro- 
visional order,  transferred  to  the  local  board. 

A  local  board  of  health  having  erroneously 
made  a  special  rate,  B.  paid  his  quota  before  the 
error  was  discovered ;  five  years  afterwards  he 
commenced  an  action  against  the  Ixmrd  to  recover 
the  money  back,  and  obtained  a  judgment,  and 
afterwards  sued  them  on  the  judgment,  demand- 
ing in  his  declaration  a  mandamus  to  them  to 
make  and  levy  a  rate,  for  the  purpose  of  satisfying 
the  judgment : — Held,  that,  assuming  the  debt  so 
contracted  by  the  board  was  a  charge  within 
11  &;  12  Vict.  c.  63,  s.  89,  B.  was  not  entitled  to 
a  mandamus  to  levy  a  rate,  as  the  original  action 
was  not  commenced  within  six  months  after  the 
charge  was  incurred.  Burland  v.  Kingfton- 
vpon-Hull  Local  Board,  3  B.  &  S.  271 ;  32  L.  J., 
Q.  B.  17;  9  Jut.  (NJ3.)  275;  7  L.  T.  316;  11 
W,  R.  33. 

Award  of  Compensation  within  Six  Months.] 
— ^A  plaintiff  in  his  declaration  prayed  a  writ 
of  mandamus  to  compel  a  board  of  health  to 
levy  a  rate  and  pay  him  the  amount  awarded. 
The  damage  for  which  compensation  was  claimed 
occurred  more  than  six  months  before  the  appli- 
cation, but  the  award  was  made  within  six 
months.  The  board  resisted  this,  on  the  ground 
that  the  expenses  for  which  it  was  sought  to 
compel  them  to  levy  the  rate  had  not  been 
incurred  within  six  months,  within  11  &  12  Vict. 
c.  63,  8.  89  :— Held,  that  he  was  entitled  to  the 
writ,  for  that  the  six  months  must  be  reckoned 
from  the  time  that  the  award  was  made.  Ring- 
land  V.  Lowndes,  15  C.  B.  (N.S.)  173  ;  33  L.  J., 
C.  P.  25  ;  9  L.  T.  479  ;  12  W.  B.  168.  8.  C,  in 
Ex.  Ch.,  post,  col.  553. 

Poitibility  of  Funds.] — It  is  no  answer  to  an 
application  for  a  mandamus  to  levy  a  rate  in 
such  a  case  that  the  board  may  possibly  have 
funds  to  pay  the  amount  required,  and  that  a 
fresh  rate  may  not  be  necessary.    Jh. 


9.  Misapplication  of  Rates. 

Iignnetion  ~  Personal  Liability.]  —  When  a 
local  board  of  health  misapplied  the  rates 
towards  defraying  the  expenses  of  a  bill  in 
parliament,  the  court  gi-anted  an  injunction  to 
restrain  the  further  prosecution  of  the  bill, 
which,  however,  had  been  abandoned  before  the 
hearing.  The  auditor  had  surcharged  some  of 
the  members  of  the  board  vnth  the  amount  paid 
for  such  expenses,  and  no  order  was  therefore 
made  on  that  part  of  the  prayer  of  the  infor- 
mation which  sought  to  make  them  personally 
liable ;  but  costs  were  decreed  against  them. 
Att,-6en,  v.  Tottenham  Local  Board,  27  L.  T. 
440. 

A  member  of  the  board,  who  proved  that  he 
had  opposed  the  scheme  embodied  in  the  bill, 
was  held  not  to  be  personally  liable,  and  the 


information  was  dismissed  as  against  him,  with 
costs  against  the  relator.    Ih, 


10.  Appeal  against  Rates,  and 
Pboceedings. 

To  Quarter  Bossions— ^naim  to  Prohibition.]— 
The  II  &  12  Vict,  c  63,  having  been  put  in  force 
within  a  borough,  the  local  board  made  three 
several  distinct  rates,  and  ass^sed  R.  in  sums 
amounting  to  4Z.  be.  6d.  in  respect  of  premises 
occupied  by  him.  He  refused  to  pay  the  rates, 
on  the  ground  that  the  greater  portion  of  the 
premises  occupied  was  not  within  the  borough  ; 
he  was  thereupon  summoned  before  two  justices, 
who  made  an  order  whereby,  after  reciting  the 
refusal  to  pay  the  rates,  that  the  parties  appeared 
before  them,  and  having  heard  the  matter  of 
complaint,  they  adjudged  him  to  pay  the  several 
rates  with  costs,  and  &at  if  the  several  sums  be 
not  forthwith  paid,  that  the  same  be  levied  by 
distress.  He  appealed  against  this  order  to  the 
quarter  sessions,  who  quashed  the  order,  with 
costs,  to  be  paid  by  the  local  board,  who  there- 
upon appealed  to  the  queen*s  bench  for  a  pro- 
hibition, on  the  ground  that  the  appeal  to  the 
sessions  would  not  lie : — Hdd,  that  as  the  matter 
was  not  free  from  doubt,  the  court  ought  not 
to  grant  a  prohibition.  Ricardo,  In  re,  2  H.  &;  N . 
267. 

8nm  Adjudged  ezeeeding  20t.] — Semble, 

that  the  sum  adjudged  ins.I35ofIl&12  Vict, 
c.  63,  means  the  sum  in  respect  of  which  the 
adjudication  was  made,  and  therefore  that  the 
order  of  the  justices  was  a  matter  or  thing  done 
by  them,  in  which  the  sum  adjudged  exceeded 
20i,  within  the  meaning  of  that  section.    lb. 


Jnrifdietion  of  Jnstioei— Bate  on  Xortgagor 
— ^Xortgageo  in  Possession.] — The  R.  improve- 
ment commissioners  made  a  rate  in  1876  on  P.,  the 
owner,  for  improvement  expenses,  and  he  paid 
part  thereof  and  died,  having,  at  the  date  of  the 
rate,  executed  a  mortgage  to  B.  B.  entered  into 
possession  in  1882,  and  in  1885  the  justices 
issued  a  distress  warrant  against  B.  for  the  unpaid 
rate  made  on  P. : — Held,  that  the  justices  had 
no  power  to  issue  a  distress  warrant  against  B., 
who  was  not  named  in  the  rate.  Boe/idale 
Building  Society  v.  Rochdale  Corporation,  51 
J.  P.  134. 


BuAoient  Cause  for  Nonpayment.] — ^A 


district  rate,  based  on  a  new  valuation  list  duly 
approved  by  the  assessment  committee,  was 
levied  on  the  property  of  the  appellants  by 
the  respondents,  under  the  powers  of  s.  211  of 
the  Public  Health  Act,  1875.  Subsequently  the 
appellants  obtained  from  the  assessment  com- 
mittee a  reduction  In  the  valuation ;  but  being 
still  dissatisfied  with  the  amount,  they  gave 
notice  of  appeal  to  quarter  sessions.  Pending 
the  hearing  of  the  appeal  the  respondents  took 
out  a  summons  under  s.  256  of  the  Public  Health 
Act,  1875,  calling  on  the  appellants  to  shew 
cause  why  the  rate  should  not  be  paid  : — ^Held, 
that  the  rate  being  based  on  a  valuation  which 
had  been  admitted  by  the  assessment  committee 
to  be  excessive,  there  was  sufficient  cause  for 
nonpayment  of  the  rate  within  the  meaning  of 
s.  256.  Sheffield  WaterworUe  Co,  v.  Sht-ffield 
Corporation,  55  L.  J.,  M.  C.  40 ;  54  L.  T.  179 ; 
34  W.  R.  153  ;  50  J.  P.  6. 
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On  an  application  before  jostices  for  an  order 
for  payment  of  a  rate  under  s.  265  of  the  Public 
Hefuth  Act,  1875,  the  rate  being  good  ou  the  face 
of  it,  and  the  property  in  respect  of  which  the 
occupier  is  rat^  b«ing  within  the  district  of  the 
rating  authority,  the  justices*  duty  is  merely 
ministerial,  and  they  haye  no  jurisdiction  to 
inquire  into  the  validity  of  the  rate.  Beg.  v. 
Hannam,  34  W.  R.  355— C.  A. 

On  an  application  under  s.  256  of  the  Public 
Health  Act,  1875,  to  enforce  a  general  district 
rate,  good  on  the  face  of  it,  the  justices  may  not 
refuse  to  make  an  order  for  payment  of  the  rate 
on  the  ground  that  there  is  a  concurrent  rate 
made  for  the  same  purpose.  Sandgate  Local 
Board  v.  Pledge,  14  Q.  B.  D.  730  ;  52  L.  T.  546  ; 
33  W.  R.  565  ;  49  J.  P.  342. 


Bt&ting  Special  Case.] — A  special  case 


may  be  stated  by  jostices  under  the  33rd  section 
of  the  Summary  Jurisdiction  Act,  1879,  upon  an 
application  to  enforce  payment  of  a  general 
district  rate  under  the  256th  section  of  the 
Public  Health  Act,  1875.    Ih, 

A.  was  assessed  to  a  sewer's  rate,  made  under 
a  local  act,  incorporating  11  &  12  Vict.  c.  63. 
He  refused  to  pay  the  sum  at  which  he  was 
assessed ;  and  upon  the  hearing  of  a  complaint 
against  him  for  such  refusal,  he  objectea  that 
he  was  improperly  rated,  inasmuch  as  he  derived 
no  benefit  from  the  sewers  made  under  the  local 
act.  The  justices  ordered  him  to  pay  the  rate  ; 
whereupon  he  required  them  to  state  a  case  : — 
Held,  that  they  had  no  jurisdiction  to  do  so ;  for 
that  the  proper  course  to  be  pursued  by  A.,  if  he 
objected  to  the  validity  of  the  rate,  was  to  appeal 
to  the  sessions,  i^.  v.  Neumian^  29  L.  J.,  M.  C. 
117;  6  Jur.  (N.8.)  293. 

Objection  forming  Oronnd  of  Appeal.] — A 

special  district  rate,  good  on  the  face  of  it,  was 
duly  made  and  published  under  11  &  12  Vict, 
c.  63.  On  a  summons  before  justices  to  enforce 
payment  of  it,  it  was  objected  that  it  was  made 
for  the  purpose  of  paying  off  money  advanced 
for  works  which  were  not  permanent,  for  which 
alone  a  special  district  rate  could  be  made,  and 
the  rate  was  therefore  void:  —  Held,  that  the 
objection  was  ground  only  of  appeal  to  the 
quarter  sessions  ;  and  that  the  rate  being  unap- 
pealed  against,  the  justices  were  bound  to  issue 
a  warrant  of  distress.  Luton  Local  Board  v. 
BwcU,  2  El.  &  El.  678  ;  29  L.  J.,  M.  C.  173  ;  6 
Jur.  (N.B.)  580  ;  2  L.  T.  172  ;  8  W.R.  411. 

Order  fbr  Coits— Form  o£] — ^By  a  local  act, 
commissioners  were  empowered  to  levy  rates'for 
the  improvement  of  a  town,  payment  of  which 
might  be  eiiforced  by  distress  under  the  warrant 
of  a  justice.  The  commissioners  might  sue  and 
be  sued  by  their  clerk.  Appeal  to  the  sessions 
was  given  against  any  rate  or  order  made,  and 
the  sessions  had  power  to  give  costs  to  either 
party.  No  order,  rate  or  judgment  was  to  be 
quashed  for  want  of  form,  or  removed  by  certio- 
rari. A  justice  made  an  order  upon  B.  for  pay- 
ment of  a  rate  which  had  been  made,  and  B. 
appealed  to  the  sessions ;  the  sessions  by  judg- 
ment given  after  12  &  13  Vict.  c.  45,  dismissed 
the  appeal,  and  directed  the  appellant  to  pay 
costs  to  the  clerk  of  the  commissioners  ;  semble, 
that  this  was  right,  and  that  it  was  not  neces- 
sary that  the  order  should  be  to  pay  the  costs 
to  the  clerk  of  the  court,  under  11  &  12  Vict. 


c.  43,  8.  27,  and  12  &  13  Vict.  c.  45,  s.  5.  R-g.  v. 
Binney,  1  El.  &  Bl.  810  ;  22  L.  J.,  M.  C.  127  ;  17 
Jur.  854. 


Effect  of  Error.]  — But  held  that,  sup- 


posing the  order  erroneous  in  this  respect,  it  was 
a  mere  defect  in  form,  and  there  was  no  want 
of  jurisdiction,  so  as  to  bring  the  case  out  of  the 
operation  of  the  clause  taking  away  the  certiorari. 

Application  for  Warrant — Formal  Order.] — 
Upon  an  application  for  a  warrant  under  s.  103 
of  11  &  12  Vict.  c.  63,  the  justices  are  not  required 
to  draw  up  any  formal  order.  Beg.  v.  TottenkaM 
Local  Board,  1  L.  T.  413. 

Bankmptcy— Preferential  Claim.]— On  12th 
Jan.,  1887,  at  the  time  of  filing  his  petition  the 
bankrupt  was  tenant  of  a  house  under  a  lease  for 
twenty>one  years.  The  trustee  in  bankruptcy 
did  not  disclaim,  but  on  the  1st  Feb.,  18S7, 
he  sold  his  interest  in  the  lease,  the  bankrupt 
remaining  in  occupation  as  tenant  under  the 
purchaser.  There  was  due  from  the  bankrupt  at 
the  date  of  the  receiving  order  a  local  board 
rate  made  on  8th  October,  1886,  for  the  half-year 
from  the  30th  September,  1886,  to  25th  March, 
1887,  and  payable  in  advance  : — Held,  that  the 
estate  of  the  bankrupt  was  liable  to  pay  the  rate 
for  the  whole  half-year.  Ystrad/odwg  Local 
Board,  Ex  parte,  Thomas,  In  re,  57  L.  J.,  Q.  B. 
39  ;  58  L.  T.  113  ;  36  W.  R.  143;  4  Morrell,  29.=>. 

Dif  treii  Warrant— Action  in  Ck>nnty  Conrt — Bill 
ofBalo— Priority.!— The  14th  section  of  the  Bills 
of  Sale  Act  (1878)  Amendment  Act,  1882,  is  con- 
fined in  its  operation  to  cases  in  which  taxes  or 
poor  or  parochial  rates  are  being  recovered  by 
warrant  of  distress,  and  does  not  apply  to  cases 
in  which  execution  is  levied  upon  a  judgment  in 
an  action  brought  for  their  recover^^  so  as  to 
displace  in  such  cases  the  prior  right  of  the  holder 
of  a  bill  of  sale  to  the  goods  taken  in  execution. 
Wimbledon  Local  Board  v.  Underwood,  61  L.  J., 
Q.  B.  484  ;  [18921  1  Q.  B.  836  ;  67  L.  T.  55  ;  40 
W.  R.  640  ;  56  J.  P.  633. 

See  also  Rates  — Sewebs  —  Metropolis — 
Way. 


VI.   LIABILITY  OF  AUTHORITIES. 

1.  AOTIONS. 

a.  Nefflig-ence. 

Nonrepair— Of  Highway.]  — The  combined 
effect  of  10  &  11  Vict.  c.  34,  ss.  47,  48,  is  to  vest 
the  management  of  highways  in  commissioners, 
and  to  clothe  them  with  the  powers  and  liabili- 
ties of  surveyors  of  highways  ;  and  commissioners 
neglecting  to  repair  highways  are  to  be  deemed 
guilty  of  a  misdemeanour,  and  liable  to  be 
indicted.  Commissioners  having  obtained  a 
special  act  incorporating  the  act  : — ^Held,  that 
an  action  lay  against  them  in  their  corporate 
capacity,  at  the  suit  of  a  person  who  met  with 
an  injury  in  consequence  of  the  nonrepair  of  a 
highway,  within  the  limits  of  a  special  act. 
Hartnall  v.  Ryde  Commissioners,  4  B.  &  S.  361  ; 
33  L.  J.,  Q.  B.  39  ;  10  Jur.  (N.8.)  257  ;  8  L.  T. 
574  ;  11  W.  R.  963. 

A  local  board,  being  the  highway  authority  of 
the  district,  are  not  liable  for  damages  causal  to 
a  person  in  consequence  of  the  highway  bein^ 
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out  of  repair,  where  such  nonrepair  is  a  mere 
nonfeasance.  O'tbson  v.  Pretton  Cbrjwrat'wn 
(L.  R.  6  Q.  B.  218)  followed  and  approved.  Cow- 
lev  V.  Kewmarket  Local  Boards  62  L.  J.,  Q.  B. 
4>5;  [1892]  A.  C.  345;  1  B.45  ;  67  L.  T.  486; 
56  J.  P.  805— H.  L.  f  E.) 

C,  who  was  the  owner  of  certain  cottages  in 
a  public  highway,  received  a  notice  from  the 
defendants  under  the  Public  Health  Act,  1875, 
requiring  him  to  connect  the  drains  of  his 
•cottages  with  the  main  sewer,  and  in  compliance 
therewith  he  dug  a  trench  in  the  road  and 
made  the  connection  to  the  satisfaction  of  the 
defendants'  surveyor,  and  he  then  filled  up  the 
trench.  The  soil  afterwards  subsided,  and  the 
subsidence  was  the  cause  of  an  accident  to 
the  plaintiff  whUe  driving  in  a  pony  cart.  The 
defendants  were  the  sewer  authority  and  the 
highway  authority  of  the  district.  In  an  action 
<or  damages  for  personal  injuries: — Held,  that 
the  defendants  were  not  liable  as  the  sewer 
authority,  on  the  ground  that  the  notice  did  not 
constitute  C.  their  agent ;  nor  as  the  highway 
authority,  on  the  ground  that  no  action  would 
lie  against  a  local  board  for  personal  injuries 
arising  from  the  non-repair  of  a  highway.  Steel 
V.  Dartford  Local  Board,  60  L.  J.,  Q.  B.  256— 
C.A. 


Of  Footway.] — ^A  local  board  of  health  is 


the  laying  the  pipes  dug  a  trench,  which  he 
afterwards  filled  in  with  earth,  and  the  roadway 
was  apparently  made  good.  The  work  was  done 
under  the  directions  and  to  the  satisfaction  of  the 
surveyor  of  the  local  board.  Some  months  after 
it  was  finished  a  subsidence  of  the  soil  in  the 
trench  took  place  without  any  assignable  cause, 
leaving  the  road  apparently  sound.  The  plain- 
tiff's horse,  in  consequence  of  the  surface  giving 
way,  fell  into  the  trench,  and  was  injurod : — 
Held,  that  there  was  evidence  that  the  work  of 
filling  in  the  trench  had  l)een  negligently  and 
improperly  done,  and  that  the  local  board,  either 
as  the  sewer  or  the  highway  authority,  or  as  both, 
was  responsible.  Smith  v.  West  Dprhy  Local 
Board,  47  I^  J.,  C.  P.  607 ;  3  C.  P.  D.  423  ;  38 
L.  T.  716  ;  27  W.  R.  137— C.  A. 


Btonei   on   Highway  —  ITegligence   of 


not  liable  to  an  action  for  permitting  a  public 
f(X)t\ray  in  their  district  to  be  out  of  repair, 
whereby  the  plaintiff  was  injured.  Gibson  v. 
^region  Corporatism,  10  B.  &  S.  942 ;  39  L.  J., 
Q.  B.  131 ;  L.  R.  5  Q.  B.  218  ;  22  L.  T.  293  ;  18 
W.  11.  689. 


Of  Fencing  near  Pnblic  Path.] — ^A  local 


Ijoard  left  unfenced  a  goit  adjoining  a  public 
footpath  within  their  district,  by  reason  of  which 
the  plain tiff^s  husband,  while  using  the  footpath, 
fell  into  the  goit  and  was  drowned  : — Held,  that 
the  local  board  was  not  liable  under  s.  83  of  the 
Towns  Improvement  Claases  Act,  1847,  as  the 
^it  was  not  a  hole  within  the  meaning  of  that 
section  (which  refers  to  holes  caused  in  the  con- 
struction and  repair  of  houses)  ;  nor  under  s.  68 
-of  the  Public  Health  Act,  1848,  since  that  sec- 
tion only  gives  a  discretionary  power  to  the  local 
board  to  place  and  keep  in  repair  fences,  and 
does  not  impose  upon  them  an  absolute  duty  to 
do  so.  Wilson  v.  Halifax  Corporation,  37  L.  J., 
Ex.  44  ;  L.  R.  3  Ex.  114  ;  17  L.  T.  666 ;  16 
W.  R.  707. 

Held,  also,  that  under  s.  139  of  the  Public 
Health  Act,  1848,  the  local  board  was  entitled  to 
notice  of  action ;  the  alleged  cause  of  action 
being  the  continued  nonpeiformance  of  a  duty 
imposed  upon  them  by  the  act,  and  therefore  a 
thing  ^*  done  or  intended  to  be  done  "  under  the 
provisions  of  the  act,  within  the  meaning  of  that 
section.    Ih. 

The  10  dc  11  Vict.  c.  34,  s.  52,  imposes  on  the 
4X)mmissioner8  under  that  act  an  obligation  to 
place  fences  on  the  footways  for  the  protection 
of  foot  passengers.  Ohrhy  v.  Ryde  Cbmrnis- 
sioners,  6  B.  &  S.  743  ;  33  L.  J.,  Q.  B.  296 ;  10  Jur. 
<N.8.)  1048  ;  12  W.  R.  1079. 

In  Bepairing  Highways.]— A  local  board  of 
liealth  which  was  both  the  highway  authority  and 
the  sewer  authority  of  the  district,  employed  a 
contractor  to  construct  a  pipe-sewer  under  a 
highway  within  the  district.    The  contractor  in 


Servant.]  —  A  local  board,  being  surveyors  of 
highways,  are  liable  to  an  action  at  the  suit  of  a 
person  who,  when  passing  along  the  highway,  is 
injured  by  reason  of  the  servants  of  the  local 
board  negligently  leaving  a  heap  of  stones  upon 
the  highway.  Foreman  v.  Canterbury  Corpora- 
Hon,  40  L.  J.,  Q.  B.  138  ;  L.  R.  6  Q.  B.  214  ;  24 
L.  T.  385  ;  19  W.  R.  719. 

A  man  driving  his  cart  along  a  highway  on  a 
dark  night,  and  using  due  care,  came  in  contact 
with  a  heap  of  stones  placed  on  and  at  the  side 
of  the  carriage  road,  without  any  light  to  enable 
the  obstruction  to  be  seen.  The  heap  had  been 
so  left  by  the  negligence  of  the  persons  employed 
to  repair  the  road  by  the  corporation  of  the 
town,  under  the  superintendence  of  the  sur- 
veyor appointed  by  them  in  their  capacity  as 
constituting  the  local  board  of  health  of  the 
borough : — Held,  that  he  had  a  right  of  action 
against  the  corporation,  so  constituting  such 
local  board  of  health,  as  the  persons  by  whose 
negligence  the  stones  were  left  on  the  highway 
were  their  servants,  and  that,  although  the  cor- 
porati()n  would  not  be  liable  merely  in  their 
capacity  of  surveyors  of  highways  under  11  &  12 
Vict.  c.  63,  s.  117,  they  were  not  relieved  by  that 
section  from  their  ordinary  common  law  liability 
for  the  negligence  of  the  servants  whom  they 
employed.    lb, 

ITon-repair  of  Bndn  nnder  Highway.] — The 
municipality  of  B.,  incorporated  under  New 
South  Wales  Acts  No.  13  of  1858  and  No.  12  of 
1867,  and  having  thereunder  the  care,  construc- 
tion and  management  of  the  roads  and  streets 
within  their  municipality,  constructed  therein  a 
barrel  drain  into  which  ran  an  open  drain,  the 
brickwork  of  which  having  broken  away,  and 
not  having  been  repaired,  a  hole  was  caused, 
into  which  the  plaintiff's  horse  fell.  In  an  action 
claiming  damages  against  the  municipality,  (a) 
for  negUgence  in  constructing  the  street,  (b)  for 
negligence  in  keeping  and  maintaining  the 
street,  and  not  repairing  the  drain,  gutter,  or 
sewer  in  the  said  street  (plea  the  general  issue), 
the  chief  justice  directed  the  jury  that  the 
defendants  under  their  act  of  incorporation  were 
not  liable  for  the  result  of  any  mere  nonfeasance ; 
that  if  they  thought  fit  to  construct  a  sewer, 
and  they  did  the  work  in  so  negligent  a  manner 
as  to  bring  about  the  accident,  they  were  liable 
for  that  misfeasance ;  but  if  they  constructed 
the  sewer  properly  in  the  first  instance,  and  it 
became  defective  afterwards,  they  were  not 
bound  to  repair  it ;  and,  further,  that  if  the 
defective  state  in  which  the  drain  was  arose  from 
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the  oi)eratioTi  of  the  weather,  or  wear  and  tear, 
it  haviiij?  been  properly  constmcted  originally, 
they  were  not  liable.  Verdict  for  defendants : — 
Held,  on  motion  for  a  new  trial,  that  as  regards 
(b)  there  was  misdirection.  The  barrel  drain 
was  not  only  made  by  the  defendants,  but  the 
sole  control  and  management  of  it  were  by  the 
statute  vested  in  them.  By  reason  of  their 
construction  ef  that  drain  and  their  neglect  to 
repair  it,  whereby,  as  an  indirect  but  natural 
consequence,  the  dangerous  ihole  was  formed, 
which  was  left  open  and  unfenced,  they  caused  a 
nuisance  in  the  highway  for  which,  whatever 
their  statutory  obligation  to  repair  may  have 
been,  they  were  liable  to  an  indictment,  and  also 
to  an  action  by  the  plaintiff,  who  sustained 
direct  and  particular  damage  from  their  breach 
of  duty.  Baihiirgt  QJ^orough')  v.  Maopherion^ 
48  L.  J.,  P.  C.  61  ;  4  App.  Cas.  256— P.  C. 

In  Xanagement  of  Highway — Limitetioii  of 
Action.] — An  urban  authority  constituted  the 
surveyor  of  highways  by  s.  144  of  the  Public 
Health  Act,  1875,  is  not  liable  to  be  sued  for 
negligence  in  the  management  of  highways, 
unless  the  action  be  commenced  within  three 
months :  the  limit<ation  under  s.  109  of  the  High- 
ways Act,  1835,  and  not  that  under  s.  264  of 
the  Public  Health  Act,  1875,  being  applicable. 
Taylor  v.  Meltham  ZhwoZ  Board  (47  L.  J.,  C.  P. 
12)  and  Kay  v.  Atherton  Local  Board  (42  J.  P. 
792)  overruled.  Burton  v.  Salford  Corporation 
(11  Q.  B.  D.  286),  followed,  araham  v.  New- 
ca4itle-wpon^Tyne  Corporatwn^  62  L.  J.,  Q.  B. 
315  ;  [1893]  1  Q.  B.  643  ;  4  R.  358  ;  69  L.  T.  6 ; 

41  W.  R.  424  ;  57  J.  P.  596— C.  A. 

Negligent  Work  —  Projection  of  Cover  of 
Water  Valve.] — Tlie  iron  cover  of  a  valve  con- 
nected with  a  water  main  was  properly  fixed  in 
a  highway  by  the  defendants,  but  in  conse- 
quence of  the  ordinary  wearing  away  of  the 
highway,  the  valve  cover  projected  an  inch 
above  it.  The  plaintifTs  horse  using  the  high- 
\v9.y  stumbled  over  the  valve  cover  and  was 
hurt.  In  an  action  against  the  defendants,  who 
were  both  the  water  authority  and  the  highway 
authority,  for  the  injury  to  the  horse: — Held, 
that  it  was  the  duty  of  the  defendants  to  make 
such  arrangements  that  works  under  their  care 
should  not  become  a  nuisance  to  the  highway, 
and  that  the  plaintiff  was  entitled  to  recover. 
Kent  V.  Worthing  Local  Boards  52  L.  J.,  Q.  B. 
77;  10  Q.  B.  D.  118;  48  L.  T.  362;  31  W.  R. 
583  ;  47  J.  P;  23. 

Projection  of  Sewer  Oratingi.]- A  local 

authority  which,  under  the  Public  Health  Act, 
1875,  has  vested  in  it  both  the  highways  and 
the  sewers  of  the  district,  and  the  control  and 
management  of  the  same,  is  not  civilly  liable  for 
an  injury  caused  by  a  sewer  grating  that  pi-o- 
jects  beyond  the  road  surface  if  the  grating  is  in 
proper  repair  and  condition,  and  the  accident  is 
attributable  solely  to  the  non-repair  of  the  high- 
way. The  fact  that  the  local  authority  has  the 
control  of  the  sewers  as  well  as  of  the  highways 
does  not  render  the  local  authoritv  liable.  Kent 
V.  Worthing  Local  Board  (10  Q.  B.  D.  118)  over- 
ruled ;  Moore  v.  Jyimheth  WaterworhM  (17 
Q.  B.  J>.  462)  discussed  ;  Cowley  v.  Newmarket 
Local  Board  (1  R.  45)  followed.  Oliver  v. 
Horsham  Local  Board,  63  L.  J.,  Q.  B.  181  ; 
[1894]   1  Q.  B.  332;  9  R.  Ill  :   70  L.  T.  206; 

42  W.  R.  161  ;  58  J.  P.  297— C.  A. 


Befeot  in  7ire-plng»— Act  of  Contraoton  .1 

— By  a  local  act  a  in  aterworks  company,  at  the 
request  of  the  commissioners,  under  an  act  for 
improving  the  town,  was  required  to  fix  proper  fire- 
plugs in  the  main  and  other  pipes  belonging  to  the 
company.  By  a  section  contained  in  the  act, 
"the  company  shall,  at  the  costs  and  chai;g^ 
of  the  commissioners,  from  time  to  time  repair, 
renew,  and  keep  in  proper  order  every  such  fire- 
plug ;  and  the  costs  of  such  fire-plugs,  and  the 
expense  of  fixing,  placing,  and  maintaining  the 
same  in  repair,  ^all  be  defrayed  by  the  com- 
missioners :  The  company  having  put  down 
plugs  in  the  streets,  the  commissioners  paid  for 
them,  and  by  subsequent  acts  the  plugs  became 
the  property  of  the  local  board  of  health.  A  horse 
was  injured  by  getting  its  foot  into  one  of  the 
plugs,  the  cap  of  which  was  broken : — Held, 
that  the  company,  and  not  the  local  board,  was 
liable  to  an  action  for  the  neglect  to  repair. 
Bayley  v.  Wolverhampton  Watencorks  Cb.,  6  H. 
&  N.  241  ;  30  L.  J .,  Ex.  57. 

Befeot    in    Sower   Oratingi.] — As    a 

person  was  riding  along  a  highway,  under  which 
was  a  sewer,  his  horse  trod  on  a  grid,  or  grating, 
put  there  to  drain  the  surface  water  off  the  road 
into  the  sewer.  The  grid,  being  in  a  defective 
state,  gave  way,  and  the  horse's  leg  was  injured. 
He  brought  an  action  against  the  local  board  of 
health  of  the  district,  who  are  the  surveyors  of 
the  highway  by  11  &  12  Vict.  c.  63,  ss.  68,  117, 
and  in  whom  also  the  sewers  are  vested  under 
ss.  43,  45 : — Held,  that,  though  the  local  board 
might  not  be  liable  as  surveyors  of  the  highway, 
they  were  liable  as  owners  of  the  sewer,  of  which 
the  grid  formed  part,  for  negligence  in  not 
keeping  the  grid  in  a  proper  state.  JVhite  v. 
Hindley  Local  Board,  44  L.  J.,  Q.  B.  114  ; 
L.  R.  10  Q.  B.  219  ;  32  L.  T.  460 ;  23  W.  B.  651. 

Liability  to  Owner  of  PremiBCi  for  Im- 
proper Conftrnction  of  Brain.] — When  a  local 
authority  by  agi'eement  with  the  owner  of  premises 
constructs,  so  as  to  communicate  with  their  sewer, 
a  drain  from  his  premises  which  they  could  have 
required  him  to  make  under  s.  23  of  the  Public 
Health  Act,  1875,  such  agreement  is  not  ultra 
vires,  and  they  are  responsible  to  him  for  any 
damage  caused  to  his  premises  by  the  negligent 
construction  of  the  drain.  Mall  v.  Batley  Cor- 
paratioTi,  47  L.  J.,  Q.  B.  148  ;  37  L.  T.  710. 

Action  within  Six  IConthi.]— The  plain- 
tiff's house  was  built  in  1874.  The  defendants 
in  1883,  acting  under  statutory  powers,  con- 
structed a  sewer  under  a  road  near  the  plaintiff^s 
house,  which,  owing  to  the  defendants*  negligence 
in  the  construction  of  the  sewer,  was  cracked  and 
damaged.  The  cracks  became  gradually  worse, 
and  continued  so  doing  till  December,  1888,  when 
the  plaintiff  brought  an  action  to  recover  damages 
for  the  injury  to  his  house : — Held,  that  the 
action  had  been  commenced  within  six  months- 
after  the  accruing  of  the  cause  of  action,  and 
that  the  defendants  were  not  protected  by  s.  264 
of  the  Public  Health  Act,  1875  :— Held,  also, 
that  although  the  plaintiff  was  not  entitled  to 
any  right  of  support  for  his  house  by  way  of 
easement,  yet  the  defendants  were  bound  to  use 
due  care  in  the  exercise  of  their  powers,  and 
were,  therefore,  liable  for  negligence.  Fair^ 
hrotlier  v.  Bury  Sanitary  Authority,  37  W.  R. 
544. 
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ITegleeting  to  ProTide  Sewer.]— -See  Rohimon 
V.  Workington  CorporatUm,  post,  coL  543. 

ITcn-repair  of  Sewer — Overflow.] — A  local  act 
(1 1  Geo.  4,  c.  47, 8. 58)  empowered  tne  Manchester 
Impxx>veinent  Commissioners  to  cause  such  sewers 
as  tney  should  think  necessaiy  to  be  made,  and 
-when  made  to  be  repaired  and  cleansed.  By  a 
subsequent  act  (6  Vict.  c.  17)  the  powers  and 
property  of  the  commissioners  were  transferred 
to  and  Tested  in  the  defendants.  Sect.  36  of 
14  &  15  Vict.  c.  119,  made  it  lawful  for  the 
defendants  from  time  to  time  to  cause  to  be 
constructed  such  sewers  as  they  might  think 
necessary,  and  also  to  cause  such  sewers  to  be 
repaired  or  cleansed  as  often  as  they  might  deem 
proper.  A  sewer,  some  forty  years  after  it  had 
been  constructed  by  the  commissioners  under 
the  powers  conferred  by  the  local  act,  and  during 
A  violent  thunderstorm,  burst  under  a  cellar 
which  communicated  with  a  house  of  which  the 
plaintiff  was  owner,  and,  flooding  the  lower 
rooms,  flnally  caused  the  whole  of  the  house  to 
fall  down.  In  an  action  against  the  defendants 
for  the  injury  so  caused,  the  jury  found  that  the 
bursting  of  the  sewer  was  caused  by  defects  in 
its  original  construction,  and  by  the  omission 
of  the  defendants  to  take  reasonable  means  to 
discover  such  defects  ;  also  that  the  ignorance  of 
the  defendants  as  to  any  defect  in  the  sewer  was 
due  to  the  omission  on  their  part  to  take  reason- 
able means  to  discover  it: — Held,  that  the 
defendants  were  under  a  legal  duty  to  use  the 
powers  given  them  by  statute  to  keep  the  sewer 
in  proper  order,  and  ^m  time  to  time  to  inform 
themselves  as  to  its  condition.  Fleming  v.  lifan' 
rhetter  Corporation,  44  L.  T.  517 ;  45  J.  P.  423. 
Reversed  in  C.  A. 

Held,  also,  that  their  private  acts  gave  them 
power  to  cause  the  sewer  to  be  cleansed  and 
repaired,  and  that  the  common  law  superinduced 
upon  that  power  a  duty  to  use  it,  and  to  use  all 
reasonable  means  to  inform  themselves  whether 
there  was  occasion  to  do  so.    Ih, 

Held,  also,  that  the  findings  of  the  jury  shewed 
that  the  defendants  omitted  to  perform  this  duty, 
and  so  were  negligent.    Ih. 

In  consequence  of  several  overflows  of  sewage 
from  a  dqfective  sewer  belonging  to  the  defen- 
dants, the  plaintiff  was  compelled  to  leave  his 
house,  which  he  had  taken  for  three  years,  five 
quartcre  before  the  expiry  of  his  lease : — Held, 
that  he  was  entitled  to  recover  from  the  defen- 
dants as  damages — (i.)  the  expense  of  moving, 
(ii.)  rent  for  the  five  quarters  for  which  he  was 
liable  to  his  landlord,  (iii.)  an  amount  in  respect 
of  physical  discomfort  caused  to  him  during  the 
whole  of  his  tenancy,  and  (iv.)  the  actual  expense 
caused  in  connection  with  illness  in  his  family 
arising  from  the  overflows  of  sewage.  Touxeau 
v.  SUmgh  Urban  DiHriet  Council,  60  J.  P.  103. 


When  no  ITegligenoe.] — ^Where   works 


are  made  and  maintained  under  statutory  powers 
by  a  public  body  for  the  beneflt  of  the  public 
or  of  a  section  of  the  public,  and  a  member 
of  the  public  in  exercise  of  the  statutory  rights 
given  to  him  uses  those  works  and  suffers  damage 
thereby,  the  liability  arising  therefrom  must 
be  determined  by  reference  to  the  statute,  and 
not  as  if  the  parties  were  strangers.  A  local 
authority  is  not  liable  for  a  nuisance  caused  by 
the  oveiflow  of  a  sewer  under  s.  19  of  the  Public 
Health  Act,  1875,  in  the  absence  of  negligence. 
Stretton't  Verby  Brewery  Co.  v.  Derby  Corpora- 


tion, 63  L.  J.,  Oh.  1.S5;  [18941  1  Ch.  431;  8  E.608; 
69  L.  T.  791 ;  42  W.  R.  683. 

Biversion  of  Sewage  into  Surcharged  Sewer.] 

— The  diversion  by  a  local  authority,  in  the 
execution  of  their  statutory  powers,  of  sewage 
from  one  drain  or  sewer  into  another  already 
surcharged  with  sewage,  whereby  damage  is 
occasioned  to  an  individual  occupier  of  premises, 
is  not  a  mere  act  of  omission  in  the  performance 
of  duties  imposed  by  the  Public  Health  Act, 
1875,  and  therefore  only  a  subject  for  compen- 
sation under  s.  308,  but  is  the  commission  of  a 
legal  wrong,  in  respect  of  which  the  occupier  can 
maintain  on  action  for  the  damage  sustained.  Dent 
V.  Bournemouth  Corporation,  66  L.  J.,  Q.  B.  395. 

Compnlsory  Fnrehase  —  Omise ion  to  take 
Lands.] — When  a  local  authority,  in  exercise  of 
their  powers,  serve  on  the  owner  of  land  intended 
to  be  taken  by  them  for  the  purposes  of  the 
Public  Health  Act,  1875,  the  notice  required  by 
8.  176  of  that  act,  they  are  not  bound  to  proceed 
with  such  notice.  Their  omission,  therefore,  to 
take  the  lands  specified  in  such  notice  gives  the 
owner  of  the  lands  no  right  of  action  against 
them,  notwithstanding  the  confirmation  of  a 
provisional  order  empowering  them  to  take  such 
lands.  Burgee  v.  Bristol  Sanitaj'y  Authority, 
60  J.  P.  455. 

See  Negliobnge. 

b.  Nuisance. 

In  performing  Duties.] — Boards  of  health,  in 
performing  their  statutory  duties,  cannot  create 
a  nuisance  affecting  a  neighbour,  or  cast  upon 
him  a  greater  burden  than  he  is  bound  to  bear. 
Att.'Gen.  v.  Acton  Local  Board,  52  L.  J.,  Ch. 
108  ;  22  Ch.  D.  221  ;  47  L.  T.  510  ;  31  W.  R.  163. 

The  proviso  in  the  Towns  Improvement  Act, 
1847,  restraining  the  creation  of  nuisances,  quali- 
fies all  the  powers  given  by  such  act,  and  such 
a  power  incorporated  in  a  subsequent  act  not 
mentioning  the  proviso  is  nevertheless  subject 
thereto.  Att.-Qen,  v.  Leede  Corporation,  39 
L.  J.,  Ch.  711 ;  L.  R.  5  Ch.  583  ;  19  W.  R.  19. 

Aetlng  in  Excels  of  Foweri.l^A  local  board 
of  health  constructed  a  sewer  along  the  bank  of 
a  river,  with  trap-doors  in  it,  communicating  with 
the  river.  When  the  river  was  full,  and  water 
abundant,  the  board,  by  means  of  the  trap-doors, 
drew  the  water  off  from  the  river,  and  let  it  into 
the  sewer,  for  the  purpose  of  fiushing  it.  The 
place  where  the  trap-doors  were  placed  was  at 
a  part  of  the  river  above  that  on  which  a  mill, 
occupied,  was  situated.  On  one  occasion  the 
board  made  a  hole  in  the  bottom  of  the  river^ 
and  so  let  the  stream  run  into  the  sewer  for 
nearly  two  days  continuously,  during  that  time 
abstracting  the  water  of  the  river  in  such  quan- 
tities that  the  mill  ceased  working  for  want  of 
water  : — Held,  that  the  acts  of  the  board  were 
in  excess  of  the  powers  given  them  by  statute ; 
that  they  had  injuriously  affected  the  river  ;  and 
that  the  owner  of  the  mill  might  have  brought 
an  action  for  the  wrong,  and  also,  in  such  action, 
obtain^  an  injunction  against  the  continuance 
of  it ;  that  he  was  therefore  an  individual  entitled 
by  law  to  prevent  or  be  relieved  against  the 
injuriously  affecting  the  river,  within  21  &  22 
Vict.  c.  98,  s.  73  ;  and,  consequently,  that  he 
could  not  sustain  a  mandamus  against  the  board 
to  summon  a  jury  to  assess  him  compensation. 
Beg.  V.  Darlington  Local  Board,  6  B.  dc  S.  562  ; 
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35  L.  J.,  Q.  B.  45  ;  10  Jur.  (N.8.)  1196  ;  10  L.  T. 
603  ;  13  W.  R.  789— Ex.  Ch. 

Sending  Sewage  into  Adjoining  Diftrioti.] — 

Notwithstanding  the  obligation  imposed  on  a 
local  board  by  the  Public  Health  Act,  1875,  to 
drain  their  district,  their  right  to  send  the  sewage 
of  their  district,  directly  or  indirectly,  into  the 
sewers  belonging  to  the  sanitary  authority  of  an 
adjoining  district  is,  in  the  absence  of  express 
enactment  or  agreement,  no  higher  than  the 
right  of  a  landowner  to  send  sewage  from  his 
land  on  to  the  land  or  into  the  drains  of  a  neigh- 
bouring landowner.  If,  therefore,  a  prescriptive 
right  has  been  acquired  to  send  some  sewage 
from  one  district  into  the  sewers  of  another,  the 
burden  cannot  be  increased  without  the  consent 
of  the  sanitary  authority  of  the  latter  district. 
The  ratio  decidendi  of  Metropolitan  Board  of 
WorJu  V.  X.  Ji'  iV:  W,  Ry,  (17  Ch.  D.  246)  applies 
to  a  local  board  just  as  it  does  to  an  ordinary 
landowner.  Att.-Oen,  v.  Acton  Local  Board, 
52  L.  J.,  Ch.  108  ;  22  Ch.  D.  221  ;  47  L.  T.  610 ; 
31  W.  R.  153. 

Injunction  granted  in  the  absence  of  proof 
of  substantial  damage,  on  the  ground  that  the 
defendants  by  their  pleading  claimed  a  right  to 
continue  doing  that  which  the  court  held  they 
were  not  entitled  to  do.    lb. 

In  an  action  by  a  sanitary  authority  to  restrain 
the  sanitary  authority  of  a  neighbouring  district 
from  authorising  or  directing  sewage  from  their 
district  to  flow  into  the  sewers  of  the  plaintiffs, 
the  court  granted  an  injunction  as  to  the  future, 
but  refused  to  grant  a  mandatory  injunction  to 
compel  the  stopping  up  of  existing  drains — 
(1)  Because  to  do  so  would  cause  serious  incon- 
venience to  the  district ;  and  (2)  because  it  is 
doubtful  whether  a  local  board  have  power  to 
stop  up  drains  which  they  have  once  authorised 
to  be  connected  with  their  sewers.  And,  inas- 
much as  the  injunction  granted  applied  only  to 
the  future,  the  court  refused  to  suspend  its 
operation,    lb. 

Improper  Conetmction — ^Aet  of  God.] — In  an 

action  against  a  local  board  of  health  for  damages 
sustain^  by  an  irruption  of  sewage  caused 
by  the  sewers  being  improperly  constructed, 
former  applications  by  the  plaintiff  to  the  board 
for  compensation  on  similar  occasions,  with  their 
answers,  awarding  compensation,  are  admissible 
on  his  part,  although  the  fact  will  not  settle  the 
question  of  responsibility  for  a  particular  sewer, 
coupled  with  the  fact  that  on  the  occasion  in 
question  the  board  appeared  only  to  dispute 
their  liability  on  the  ground  that  the  occurrence 
was  occasioned  by  an  extraordinary  storm,  and 
with  some  (even  though  slight)  evidence  that 
it  was  caused  by  defective  construction  of  the 
sewers,  there  will  be  sufficient  evidence  of  lia- 
bility. Nor  will  there  be  sufficient  evidence  that 
a  storm  was  so  extraordinary  as  to  excuse  the 
parties  responsible  for  the  sewers,  unless  the 
evidence  extends  over  a  considerable  range  of 
years,  during  which  the  sewers  have  been  in 
existence.    Broum  v.  Sargent,  1  F.  &  F.  112. 

Vnanthorieed  Constmction.] — L.,  the  owner 
of  a  meadow,  received  notice  from  the  rural 
sanitary  authority  that  they  intended  to  enter 
and  make  a  sewer  under  the  meadow,  and  this 
being  objected  to,  they  entered  forcibly.  An 
action  of  trespass  and  injunction  being  brought 
by  L.,  on  the  ground  that  the  sewer  would  create 
a  nuisance: — Held,  that  the  order  of  justices 


mentioned  in  s.  305  of  the  Public  Health  Act 
does  not  apply  when  proceedings  are  taken  under 
8.  16.  Lamaeraft  v.  St.  Thomas  Sanitary  Auth^ 
rUy,  42  L.  T.  365  ;  44  J.  P.  441. 

Held,  also,  that  the  statute  does  not  authorise  a 
sewer  which  would  cause  a  nuisance,  and  the  in- 
junction was  granted  accordingly,  the  jury  having 
found  that  a  nuisance  would  be  created.    lb. 

■ 

Bight  to  oompel  an  Aotlon  against  Third  Party 
— Power  of  Loeal  Board  to  etop  BolBanoe.] — On 
a  motion  for  an  injunction  to  restrain  a  local 
board  from  allowing  sewage  to  flow  into  a  brook 
opposite  the  plaintififs  house,  whereby  a  nuisance 
was  occasioned,  it  appeared  that  the  nuisance 
was  in  fact  caused  by  C.  P.,  not  a  party  to  the 
action,  who  had  passed  the  sewage  of  his  house 
into  the  brook  through  a  pipe,  which,  by  agree- 
ment with  the  defendants,  he  was  only  entitled 
to  use  for  surface  or  rain  water : — Held,  that 
although  the  local  board  could  not  be  compelled 
to  construct  an  improved  system  of  drainage 
except  by  mandamus,  nor  to  bring  an  action  for 
an  injunction  against  a  third  party,  particularly 
in  cases  where  the  legal  right  was  doubtful, 
still  where  the  third  party  wus  acting  in  viola- 
tion of  an  agreement  entered  into  with  the  local 
board  to  pass  surface  water  only  through  the 
pipe,  and  where  no  special  inconvenience  would 
be  caused  to  other  neighbours,  the  plaintiff  was 
entitled  to  an  injunction  against  the  defendants 
on  the  ground  that  they  could  themselves  pre- 
vent any  nuisance  being  caused,  by  stopping  up 
the  pipe  which  was  being  used  in  contravention 
of  the  agreement,  under  the  powers  given  them 
by  the  public  health  act,  and  this,  notwith- 
standing that  they  would  be  preventing  the  third 
party  from  exercising  his  right  of  passing  sur- 
face water  only  through  the  pipe.  Att.-Gen, 
V.  Dorking  Guardians  (20  Ch.  D.  595),  dis- 
tinguished. Charles  v.  Finchley  Local  Board, 
52  L.  J.,  Ch.  554  ;  23  Ch.  D.  767  ;  48  L.  T.  569  ; 
31  W.  R.  717  ;  47  J.  P.  791. 

Pollution  of  Stream — Injnnotion.] — An  action 
was  brought  against  a  sanitary  authority  to 
restrain  the  pollution  of  a  ditch  running  through 
the  main  street  of  a  town  past  the  plaintiff's 
lands  into  the  sea.  The  ditch  was  covered  over 
as  it  passed  through  the  town,  but  was  after- 
wards an  open  stream,  and  had  been  for  many 
years  seriously  polluted.  The  plaintiff  claimed 
an  injunction  to  restrain  the  defendants,  as  the 
owners  of  the  covered  part  of  the  ditch  and  as 
the  sanitary  authority  of  the  district,  from  per- 
mitting any  sewage  or  other  noxious  matter  to 
come  on  to  her  lands  or  into  her  part  of  the 
ditch.  In  1877  the  attention  of  the  defendants 
was  called  to  the  condition  of  the  houses  in  two 
new  streets,  and  they  required  the  ownere  of 
those  houses  to  improve  their  drains.  Tbe  owners 
accordingly  ran  two  drains  dow^n  the  two  streets 
and  made  communications  with  the  main  sewer. 
These  drains  were  made  for  the  purpose  of  carry- 
ing off  surface  water,  and  were  not  connected 
with  any  privies,  but  in  addition  to  the  surface 
water  the  slops  of  the  houses  were  allowed  to  be 
thrown  down  the  drains.  In  1885,  in  conse- 
quence of  a  complaint  made  to  the  defendants, 
notices  were  directed  to  be  served  upon  the  occu- 
piers to  divert  all  polluting  matter  from  the 
sewer,  and  the  inspector  of  nuisances  was 
ordered  to  inspect  all  drains  entering  into  the 
main  sewer.  The  notices  so  served  were  all 
effective. in  causing  an  abatement  of  the  nuisance 
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cxcq)t  four.  Subsequent  directions  of  the  defen- 
dants as  to  cleansing  the  sewer  were  duly  carried 
out,  the  effect  of  which  was  to  diminish  the 
pollution  of  it  to  some  extent.  The  defence 
was,  that  the  defendants  had  done  everything  in 
their  power  to  prevent  any  nuisance  from  being 
occasioned  to  the  plaintiff  or  her  property ;  and 
that  they  were  not  responsible  for  the  nuisance : — 
Held,  that  the  defendants  had  done  all  they 
could  to  abate  the  nuisance  of  which  the  plaintiff 
complained,  and  wero  not  responsible  for  it ;  but 
that  the  plaintiff's  remedy,  if  any,  was  against 
the  person  who  actually  caused  the  nuisance : — 
Held,  therefore,  that  the  action  could  not  be 
maintained.  Ogilvie  v.  Blythmg  Sanitary 
AvthoHty,  67  L.  T.  18— C.  A. 

Cesspit  '* Sewer" — Veiting  in  Local  Autho- 
rity.]— The  plaintiff  drained  ten  houses  into 
a  common  cesspit,  which  was  insufficient  for 
the  purpose,  and  by  an  act  of  trespass  he 
earned  the  overflow  across  the  land  of  a  neigh- 
bouring proprietor  into  a  river.  The  landowner 
having  blocked  up  the  overflow,  which  caused 
the  sewage  to  flow  back  into  the  cesspit  and 
create  a  nuisance,  the  plaintiff  in  Maroh,  1891, 
sued  the  defendants,  as  the  urban  sanitary  autho- 
rity for  the  district,  in  respect  of  the  nuisance  : — 
H^d,  that  the  cesspit  was  not  a  sewer,  or  a  work 
belonging  thereto,  so  as  to  vest  in  the  defendants, 
under  s.  13  of  the  Public  Health  Act,  1875,  and 
consequently  that  the  defendants  were  under  no 
liability  to  prevent  the  nuisance.  Header  y.  Weft 
OmeM  Local  Board,  61  L.  J.,  Ch.  561;  [1892] 
3  Ch.  18  ;  67  L.  T.  454  ;  40  W.  R.  676— C.  A. 

Supply  of  Water — Liability  for,  when  Impure.] 
— The  defendants  were  empowered  by  a  special 
act  (32  &  33  Vict.  c.  110),  incorporating  the 
Waterworks  Glauses  Act  of  1847  (10  &  11  Vict. 
c.  17),  with  the  exception  of  certain  provisions, 
to  supply  water  for  domestic  use  within  the 
limits  and  from  the  sources  described  in  their 
act.  By  s.  66  of  the  special  act  the  defendants 
were  entitled  to  prescribe  the  material  to  be 
used  for  service-pipes  by  persons  supplied  with 
water,  and  by  by-laws  the  defendants  prescribed 
that  the  matenal  might  either  be  lead  or  cast- 
iron.  Leaden  service-pipes  were,  upon  the 
application  of  the  landlord  of  the  plaintiff's 
house  and  of  the  plaintiff,  laid  down  by  the 
defendants,  from  their  mains  to  the  house  at  the 
expense  of  the  landlord  and  the  plaintiff.  The 
service-pipes  when  laid  belonged  to  the  consamer 
of  the  water  supplied  through  them.  By  the 
Waterworks  Clauses  Act,  1847,  s.  35,  "the  under- 
takers shall  provide  and  keep  in  the  pipes  to  be 
laid  down  by  them  a  supply  of  pure  and  whole- 
some water,  sufficient  for  the  domestic  use  of  all 
the  inhabitants  of  the  town  or  district  within 
the  limits  of  the  special  act,  who  shall  be  entitled 
to  demand  a  supply,  and  shall  be  willing  to  pay 
water-rate  for  the  same.'*  Water  which  was 
pure  and  wholesome  in  the  mains  of  the  defen- 
dants was  supplied  by  them  to  the  plaintiff,  but 
in  its  passage  from  the  mains  through  the 
service-pipes  it  was  contaminated  by  the  lead, 
and  he,  using  the  water,  suffered  from  lead 
poisoning.  He  sued  the  defendants  for  injuiies 
sustained  from  impure  and  unwholesome  water  : 
— ^Held,  that  he  had  no  cause  of  action.  Milnes 
V.  Huddersfield  Corporation^  52  L.  J.,  Q.  B.  64  ; 
10  Q.  B.  D.  124  ;  47  L.  T.  697 ;  31  W.  R.  568. 
Affirmed,  53  L.  J.,  Q.  B.  12 ;  12  Q.  B.  D.  443 ; 
60  L.  T.  73 ;  32  W.  R.  265— C.  A. 


Looal  Authority  acting  undor  Birootiou  of 
Local  OoTemmout  Board.] — ^A  hospital  for  small- 
pox was  erected  by  the  defendants,  a  body 
created  under  the  Metropolitan  Poor  Act,  1867, 
and  the  plan  pursued  by  them  was  sanctioned 
by  the  local  government  board.  In  an  action 
by  neighbouiing  occupiers  for  damages  for  a 
nuisance,  the  jury  found  that  the  hospital  was 
a  nuisance,  and  that  the  defendants  had  not 
exercised  all  proper  and  reasonable  care  in  carry- 
ing it  on : — Held,  that  the  defendants  would  not 
be  protected  by  the  sanction  of  the  local  govern- 
ment board  if  what  was  sanctioned  was  not  legal ; 
and  that  the  statute  under  which  the  defendants 
acted  did  not  authorise  the  creation  of  a  nuisance 
or  interference  with  private  rights.  MUl  v. 
Metropolitan  Asylums  District  Managers,  50 
L.  J.,  Q.  B.  353  ;  6  App.  Cas.  193  ;  44  L.  T.  653  ; 
29  W.  R.  607  ;  46  J.  P.  664— H.  L.  (B.).  See  also 
Lamaoraft  v.  St,  Thomas  Sanitary  AutliorUy, 
supra,  coL  536. 

Erection  of  Post.] — ^The  defendants  as  the 
highway  and  lighting  authority  had  erected  a 
post  in  the  centre  of  a  footpath,  and  near  the  post 
a  lamp  was  placed,  which  was  lighted  at  night. 
The  plaintiff  was  injured  by  running  against  the 
post  when  the  light  was  out  or  unlighted : — 
Held,  that  the  defendants  were  liable.  LoAuley 
V.  East  Retford  Corporation,  55  J.  P.  133— C.  A. 

Judgment  for  Coiti  agaiust'Authority — ^Ezeou- 
tion — ^Land  held  on  Trust  for  Ck>utributory  Place.] 
— The  plaintiff  brought  an  action  against  the 
defendants,  who  were  a  rural  sanitaiy  authority, 
to  restrain  them  from  fouling  a  stream,  and  in  1885 
recovered  judgment  against  them  with  costs.  The 
costs  were  not  taxed  until  1890.  In  1891,  th& 
Costs  not  having  been  paid,  the  plaintiff  sued  out 
a  writ  of  elegit,  under  which  an  inquisition  was 
taken,  and  the  sheriff  delivered  in  execution  to- 
the  plaintiff  certain  lands  which  had  been 
acquired  by  the  defendants  for  the  purpose  of 
sewage  works  for  the  parish  of  N.,  a  contributory 
place  within  their  district,  by  means  of  money 
borrowed  on  the  security  of  the  separate  rate» 
of  that  parish.  Upon  motion  by  the  defendants 
to  set  aside  the  writ  and  inquisition  : — Held,  that 
the  lands  in  question  were  held  by  the  defen- 
dants on  trust  for  the  parish  of  N.,  and  could 
only  be  taken  in  execution  for  judgment  debts- 
exclusively  chargeable  against  that  place ;  that 
the  costs  of  the  action  were  "  general  expenses  " 
not  chargeable  against  that  place  or  the  separate 
rates  levied  within  it,  but  against  the  common 
fund  of  the  district ;  and  that  the  judgment 
could  only  be  enforced  against  property  which 
had  been  acquired  by  means  of  that  common- 
fund.  Jersey  (Earf)  v.  Uxhridge  Sanitary 
AutliorUy,  60  L.  J.,  Ch.  833 ;  [1891]  3  Ch,  183  ; 
64  L.  T.  858. 

Xncampment  of  Gipsies.] — A  piece  of  land 
was  permitted  by  the  owner  to  be  occupied  by 
gipsies  and  others  in  such  numbers  and  in  such 
a  manner  as  to  cause  a  nuisance  to  the  neighbour- 
hood : — Held,  that  an  injunction  should  be 
granted  to  restrain  the  owner  from  allowing  the 
land  to  be  occupied  in  such  a  manner  by  such 
persons.    Att:-  Gen,  v.  Stons,  60  J.  P.  1 68. 

o.  Trespaas. 

A  local  board  employed  B.  to  manage  its 
sewage  farm.  He  had  general  powers  of  manage- 
ment, and  was  not  interfered  with  by  the  board. 
Thinking  to  do  good,  he  cut  the  plaintiff^s  land. 
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•on  the  bank  of  a  stream  to  widen  the  stream  : 
— field,  that  the  board  was  not  liable  for  the 
trespass,  inasmuch  as  B.'s  authority  was  oon- 
^ned  to  the  farm,  and  he  acted  beyond  the 
scope  of  it.  Bolinghroke  QLord)  v.  Stmndon 
^'fiw  Town  Local  Board,  43  L.  J.,  C.  P.  287 ; 
L.  R.  9  C.  P.  576  ;  30  L.  T.  723  ;  23  W.  R.  47. 

And    see    West    Hartlepool    Corporation    v. 
Jlobinso-ity  ante,  col.  379. 

By  Xxigineer  of  Board.] — ^Works  were  executed 
by  the  contractor  of  a  drainage  board,  pur- 
suant to  contract  with  them  and  by  their 
authority,  under  the  superintendence  of  their 
engineer  and  his  assistants,  and  according  to 
plans  and  specifications  prepared  by  the  engineer, 
who  directed  and  instructed  the  contractor, 
and  was  frequently  present  on  the  ground 
and  saw  the  works  in  progress,  but  did  not 
further  interfere.  Some  of  the  works  were 
admittedly  acts  of  trespass  to  lands  of  the 
plaintiff,  as  the  board  had  not  obtained  an 
assessment  of  compensation,  or  paid  such  com- 
pensation before  entry  : — Held,  that  the  engineer 
was  liable  to  the  plaintiff  for  the  trespass  so 
K^ommitted.  Stone  v.  Cartwrifjlit  (6  Term  Rep. 
411)  distinguished.  Monks  y.  Billon,  12  L.  R., 
Ir.  321— C.  A. 


d.  Contract. 
See  Cases  ante,  cols.  369,  et  seq, 

e.  Liability  of  Sacoessora. 

Sanitary  Authority  moeeeded  by  Biitriot 
3oard.] — ^A  decree  was  made  in  1875  against  the 
corporation  of  B.,  as  the  sanitary  authority  of  B., 
granting  a  perpetual  injunction  to  restrain  them 
'from  allowing  sewage  to  flow  into  a  river  so  as 
to  be  injurious  to  hetdth  or  a  nuisance  to  the  plain- 
tiffis ;  but  the  injunction  was  suspended  for  five 
yeara,  to  give  the  corporation  an  opportunity  to 
•execute  certain  works.  After  the  expiration  of 
that  period  the  plaintiffs  desired  to  enforce  the 
injunction,  but  in  the  meantime  the  B.,  T.  and 
•R.  District  Board  had  been  constituted  under 
the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  56), 
as  the  sanitary  authority  of  the  district  in  the 
place  of  the  corporation  of  B.  The  plaintiffs 
•brought  an  action  against  the  B.,  T.  and  R. 
Board,  claiming  a  declaration  that  they  were 
entitled  to  the  same  benefit  of  the  decree  as 
against  the  defendants  in  the  present  action  as 
if  they  had  been  defendants  in  the  former  suit. 
The  defendants  demuri-ed  : — Held,  that  the  B.,T. 
and  R.  Board  were  not  made  by  the  public 
!  health  act  subject  to  any  liabilities  of  their 
predecessors  except  those  attaching  under  the 
act,  and  were  therefore  not  bound  by  the  decree 
against  them  ;  and  that,  there  being  no  allega- 
tion of  any  nuisance  committed  by  the  B.,  T. 
and  R.  Board,  the  plaintiffs  had  no  cause  of  action, 
and  the  demurrer  must  be  allowed.  Att.-Gen, 
V.  BirmingJuim  Brainage  Boards  60  L.  J.,  Ch. 
786  ;  17  Ch.  D.  685  ;  44  L.  T.  906 ;  29  W.  R. 
793;  46  J.  P.  36— C.  A. 

Aotion  to   enfDroe   Jndgmont.]  —  The 

defendants  were  a  local  board  constituted  in 
November,  1875,  under  the  Public  Health  Act, 
1875.  The  plaintiff  complained  that  for  some 
time  before  and  since  the  defendants  became  the 
panitary  authority,  sewage  was  allowed  to  fall 
.into  a  stream  passing  «neaa:  his  residence  so  as  to 


pollute  it  and  cause  a  nuisance  to  him.  He  com- 
plained to  the  defendants  in  May,  1876,  ami 
nothing  having  been  done  he  brought  an  action 
against  them  in  July,  1876,  for  damages  and  an 
injunction:  —  Held,  that,  assuming  that  an 
actionable  nuisance  existed,  as  the  defendants  had 
themselves  done  no  act  to  create  or  increase  it, 
the  plaintiff  had  no  cause  of  action.  Glossop  v. 
Heston  and  Isleworth  Local  Board,  49  L.  J.,  Ch. 
89  :  12  Ch.  D.  102  ;  40  L.  T.  736  ;  28  W.  R.  Ill 
— C.  A. 


f.  Notice  of. 

Act  done  under  FroTiiiona  of  Statute.] — ^When 
injury  was  sustained  by  the  insufficient  buoying 
of  a  sunken  anchor,  which  was  part  of  certain 
works  authorised  by  a  local  act,  and  which  were 
to  be  executed  subject  to  the  provisions  of  the 
Public  Health  Act,  1848 :  —Held,  that  notice  of 
action  under  that  act  was  necessaiy  before 
bringing  an  action  for  such  injury.  JoUife 
V.  Wallasey  Local  Board,  43  L.  J.,  C.  P.  41  ; 
L.  R.  9  C.  P.  62  ;  29  L.  T.  582. 

A  local  board  left  unfenced  a  goit  adjoin- 
ing a  public  footpath  within  their  district,  by 
reason  of  which  the  plaintiff's  husband,  while 
using  the  footpath,  fell  into  the  goit  and  was 
drowned  : — ^Held,  that  under  s.  139  of  the  Public 
Health  Act,  1848,  the  local  board  was  entitled  to 
notice  of  action ;  the  alleged  cause  of  action 
being  the  continued  non-p^ormance  of  a  duty 
imposed  upon  them  by  the  act,  and  thereupon  a 
thing  "  done  or  intended  to  be  done  "  under  the 
provisions  of  the  act  within  the  meaning  of  that 
section.  Wilson  v.  Halifax  Corporation^  37  L.  J., 
Ex.  44  ;  L.  R.  3  Ex.  114  ;  17  L.  T.  666  ;  16  W.  R. 
707. 


Contraeton.] — ^The  defendant  contracted 


vrith  a  local  board  of  health  to  dig  wells  for  them 
according  to  a  specification  prepared  by  the  snr- 
veyor,  and  the  digging  to  be  done  entirely  imder 
his  direction  ;  the  sui-veyor  to  have  power,  if  he 
considered  the  materials  or  works  improper,  of 
making  the  contractor  remove  them,  or  of 
removing  them  at  the  contractor's  expense,  and 
of  ordering  the  dismissal  of  workmen  with  whom 
he  should  be  dissatisfied,  or  of  dismissing  them 
himself ;  the  board  to  have  the  power  of  making 
alterations  and  additions.  The  defendant  was 
sued  for  having  left  a  hole  excavated  m  working 
one  of  the  wells,  in  a  highway,  without  light,  by 
night,  whereby  the  plaintiff,  who  was  driving  a 
carriage  along  the  way,  fell  into  the  hole,  and 
was  bruised,  and  his  carriage  injured: — Held, 
that  the  defendant  was  entitled  to  notice  of 
action  under  11  &  12  Vict.  c.  63,  s.  139.  Neictoit 
V.  Ellis,  5  El.  &  Bl.  115  ;  24  L.  J.,  Q.  B.  337  ;  1 
Jur.  (N.8.)  850  ;  3  W.  R.  476. 

Aotion  for  Beoovery  of  Land.] — Sect.  264  of 
the  Public  Health  Act,   1875   (38  &   39   Vict. 
c.  55),  which  enacts  that  no  writ  or  process  shall 
be  sued  out  against  any  local  authority  for  any. 
thing  done  or  intended  to  be  done  under  the 
provisions  of    the  act  until   one   month  after 
written  notice  of  action,  &c.,  and  that  any  person 
to  whom  any  such  notice  of  action  is  given  may 
tender  amends  to  the  plaintiff  within  one  montli 
after  the  service  of  such  notice— does  not  apply 
to  an  action  for  the  recovery  of  land.    Foat  or 
Holder  y.  Mai'gate  Corporation^  52  L.  J.,  QJ  B.  71 1  ; 
11  Q.  B.  D.  299  ;  47  J.  P.  636. 
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Aetlon  for  I^jnnotioii — Damage!  in  Bnbstitu- 
tkni  for.] — Where  an  action  against  a  sanitary 
authority  was  bon&  fide  and  in  substance  brought 
for  an  injunction  to  prevent  them  from  causing 
a  nuisance  in  the  future  by  continuing  to  dis- 
charge sewage  into  a  stream,  but  the  judge  at 
the  trial  thought  that  under  the  circumstances 
an  injunction  ^'as  not  then  needed,  because, 
though  a  nuisance  was  caused  by  such  discharge 
of  sewage  in  an  exceptionally  dry  season,  which 
at  the  time  of  the  trial  had  passed  away,  it  was 
not  likely  to  recur  except  in  such  a  season,  and 
he  accordingly  refused  an  injunction,  but  gave 
251,  damages : — Held,  that  he  had  power  to  give 
such  damages  in  substitution  for  an  injunction 
in  accordance  with  the  chancery  practice  under 
Lord  Cairns'  act,  though  no  notice  of  action  had 
been  given  as  required  bys.  264  of  the  Public 
Health  Act,  1875.  Chc-pman  v.  AuohUvnd  Uniofij 
58  L.  J.,  Q.  B.  504 ;  23  Q.  B.  D.  294 ;  61  L.  T. 
446 ;  53  J.  P.  820— C.  A, 

Xandatory  I^jonetion — ^NniBanoe  by  Erection 
«of  irrinal.'|---See  Sellort  y.  Matlock  Bath  Local 
Boards  infra,  coL  544. 

Snfllcienoy  of.] — The  notice  of  action  under 
11  &  12  Vict.  c.  63,  8.  139,  stated  that  the 
plaintiff  intended  to  enter  a  plaint  against 
the  defendants  for  the  injury  and  damage  caused 
to  him  through  the  defendants  by  matters  or 
things  done  or  omitted  by  them  and  their 
labourers  and  servants,  to  wit,  that  they  did,  by 
themselves,  their  labourers  and  servants,  '*  negli- 
.gently,  carelessly,  and  improperly  leave  a  certain 
portion  of  the  highway  in  an  insufficient  and 
improper  state  of  repair,  whereby,"  &c. : — Held, 
that  tnis  was  a  sufficient  intimation  to  the  defen- 
dants that  they  were  to  be  charged  with  an  act 
-of  misfeasance,  and  not  merely  with  a  neglect  of 
duty  to  repair  the  road.  Smith  v.  West  Derby 
Local  Board,  47  L.  J.,  C.  P.  607 ;  3  C.  P.  D.  423  ; 
-38  L.  T.  716 :  27  W.  R.  137— C.  A. 

Several  Boonmenta.]  —  The  notice  of  action 
mentioned  in  s.  264  of  the  Public  Health  Act, 
1875,  need  not  be  contained  in  one  document : 
■A  series  of  letters  will  suffice  if  the  cause  of 
action  is  clearly  stated,  and  the  other  require- 
ments of  the  section  are  complied  with.  Lamley 
-V.  Eatt  Retford  Corporatwn,  55  J.  P.  133— C.  A. 

See  Practice. 

ar.  Iiimltation  of  Time. 

AoenuJ  of  Oause  of  Action.]  — ^The  defen- 
•dants,  an  urban  sanitary  authority,  believing  that 
a  certain  lane  was  not  a  highway  repairable  by 
the  inhabitants  at  large,  required  the  plaintifb, 
as  owners  of  land  abutting  on  it,  to  execute 
certain  works  upon  it,  pursuant  to  the  provisions 
•of  the  Public  Health  Act,  1875 ;  and  on  the 

Slaintiffs  failing  to  comply  with  the  notice,  the 
efendants  did  the  work  themselves,  pursuant  to 
8. 160  of  the  act,  and  charged  the  plaintiff  with 
their  proportion  of  the  expense  thus  incurred. 
The  plaintiffs  also  believed  that  the  lane  was  not 
JSk  highway  repairable  by  the  inhabitants  at  large, 
^and  they  therefore  paid  to  the  defendants  the 
snm  so  claimed ;  but  on  discovering  afterwards 
that  the  lane  was  such  a  highway,  and  that  the 
defendMits  were  not  entitled  to  require  them  to 
•execute  the  works  specified,  they  brought  an 
.action  to  recover  the  amount  so  paid  by  them. 
They  gave  notice  of  action  a  month  before  issuing 
/the  writ,  but  this  notice  was  given  and  the  action 


was  begun  more  than  six  men  t  lis  after  the  pay- 
ment made  by  them  : — Held,  that  the  plaintifb 
could  not  recover  the  money  thus  paid,  inasmuch 
as  they  were  suing  the  defendants  in  respect  of 
something  **done  or  intended  to  be  done  or 
omitted  to  be  done"  under  the  public  health 
act ;  that  the  provisions  of  s.  264  of  that  act 
applied,  and  therefore  that  the  action  could  not 
be  brought  more  than  six  months  next  after  the 
accruing  of  the  cause  of  action.  Midland  By.  v. 
With'mgUm  Local  Board,  52  L.  J.,  Q.  B.  689  ;  11 
Q.  B.  I).  788  ;  49  L.  T.  489  ;  47  J.  P.  789— C.  A. 
And  see  Fairhrother  v.  Bury  Sanitary  Autlto- 
rtty,*ante,  col.  532. 

Continnona  Bnbiidenoe  cansedby  one  Ex- 


oavation.1 — The  foundations  of  the  plaiutiff^s 
houses,  which  fronted  a  street  within  the  district 
of  the  defendants,  an  urban  authority  under  the 
Public  Health  Act,  1875,  rested  upon  an  old  ditch 
which  crossed  the  street.  The  defendants,  in  exca- 
vating the  street  for  the  purpose  of  constructing  a 
sewer  along  it,  cut  across  the  ditch,  and,  the  exca- 
vations being  lightly  filled  up,  the  oozy  matter 
from  the  ditch,  gradually  escaping,  carried  away 
with  it  the  sandy  soil  on  which  the  foundations  of 
the  houses  rested,  and  thereby  set  up  a  constant 
cause  of  subsidence.  The  defendants'  works, 
which  were  negligently  done,  were  completed  in 
March,  1886.  Cracks  in  the  waUs  of  the  houses 
first  appeared  in  March,  1886,  and  thenceforward 
continued  to  increase.  The  plaintiff  having  com- 
menced an  action  in  August,  1889,  the  defendants 
contended  that  his  claim  was  barred  by  s.  264  of 
the  Public  Health  Act,  1875,  inasmuch  as  the 
action  was  not  commenced  within  six  months 
next  after  "  the  accruing  of  the  cause  of  action"  : 
— Held,  that  the  cause  of  action  in  respect  of 
damage  sustained  by  the  houses  within  six  months 
prior  to  the  commencement  of  the  action  did  not 
accrue  until  that  damage  had  occurred,  and  that 
in  respect  of  such  damage  the  plaintiff  was 
entitled  to  recover,  notwithstanding  the  lapse  of 
six  months  from  the  completion  of  their  works  by 
the  defendants.  Barley  Main  Colliery  v.  Mitchell 
(11  App.  Cas.  127)  explained.  Crumbiey,  WaUt- 
end  Local  Board,  60  L.  J.,  Q.  B.  392 ;  [1891] 
1  Q.  B.  503 ;  64  L.  T.  490 ;  55  J.  P.  421— C.  A. 

Laohei.] — As  soon  as  certain  drainage  works 
were  completed  in  1854,  a  landowner  com- 
plained of  injury  and  called  apon  the  town 
council  to  abate  the  nuisance.  He  was  assured 
that  steps  were  about  to  be  taken  to  remedy  the 
nuisance : — Held,  that  upon  an  application  in 
1858,  the  landowner  had  not  precluded  himself 
by  laches  from  obtaining  relief.  Att^-Gen,  v. 
Birmingham  Corporation,  6  W.  R.  811. 

Chiardiani  of  the  Poor  aeting  as  Sural  Sanitary 
Authority.]— Sect.  1  of  the  act  22  &  23  Vict, 
c.  49,  enacts  that  any  debt,  claim,  or  demand 
which  may  be  lawfully  incurred  by  or  become 
due  from  the  guardians  of  any  union  or  parish 
shall  be  paid  within  the  half-year  in  which  the 
same  shall  have  been  incurred  or  become  due,  or 
within  three  months  after  the  expiration  of  such 
half-year,  but  not  afterwards.  By  s.  9  of  the 
Public  Health  Act,  1875,  the  guardians  of  a  ruml 
union  shall  form  the  rural  sanitary  authority  of 
that  district,  and  **  all  statutes,  orders,  and  legal 
provisions  applicable  to  any  board  of  guardians 
shall  apply  to  them  in  their  capacity  of  ruitil 
authority  under  this  act  for  the  purposes  of  this 
act"  :— Held,  that  s.  9  of  the  Public  Health  Act, 
1875,  does  not  extend  the  limitation  of   time 
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imposed  by  s.  1  of  the  previous  act  to  debts 
contracted  by  g:uardians  in  their  capacity  of  roral 
authority,  but  that  that  limitation  still  remains 
applicable  only  to  debts  contracted  by  guardians 
as  such.  Dearie  v.  Peterttjield  Union ^  67  L.  J., 
Q.  B.  640 ;  21  Q.  B.  D.  447 ;  60  L.  T.  85 ;  37  W.  B. 
113;  63  J.  P.  102— C.  A. 
See  also  (kufts  sub  tit.  Action. 

h.  Venae. 

Bffect  of  Old  Statutaf.l— Where  in  an  action 
brought  against  a  local  txmrd  of  health  for  a 
thing  done  under  11  &  12  Vict.  c.  63,  the  cause 
of  action  occurred  within  a  town  and  county, 
and  a  judge's  order  was  obtained  to  change  the 
venue  to  the  adjoining  county  under  38  Geo.  3, 
c.  62,  8.  1 : — Held,  that  such  order  was  properly 
made,  for  that  the  power  of  the  court  to  make 
such  order  is  not  abrogated  by  11  &  12  Vict, 
c.  63,  8.  139.  Itehen  Bridge  Co,  v.  Sovihampton 
Local  Board,  8  El.  &  Bl.  803 ;  27  L.  J.,  Q.  B. 
128;  3  Jur.  (N.S.)  1261 ;  6  W.  K.  76.  But  iee 
Kules  of  Supreme  Court,  1883,  Ord.  XXXYL  r.  1. 

2.  Mandamus  aitd  Injunction. 
a.  When  Applicable. 

ICandamns,  and  not  Injonotion,  the  Remedy 
for  Veglect  of  Public  Duty.] — ^A  local  board, 
under  the  Public  Health  Act,  1876,  causing  a 
nuisance  by  any  act  which,  independently  of 
the  statute,  would  have  given  a  cause  of  action 
to  any  person,  may  be  made  liable  in  damages, 
or  be  restrained  by  injunction,  unless  they  can 
shew  a  justification  under  the  powers  of  the 
statute.  But  if  a  local  board  do  not  act  them- 
selves to  cause  a  nuisance,  but  neglect  to  perform 
their  duty  of  providing  a  satisfactory  and  nealthy 
system  of  drainage,  it  is  no  ground  of  action  by 
an  individual  for  damages  or  an  injunction,  but 
the  remedy  is  by  prerogative  writ  of  mandamus, 
and,  semble,  this  jurisdiction,  notwithstanding 
the  26th  section  of  the  Judicature  Act,  1873, 
ought  not  to  be  exercised  except  by  the  queen's 
bench  division.  Glossop  v.  Hegton  a?ia  Isle- 
worth  Local  Board,  49  L.  J.,  Ch.  89  ;  12  Ch.  D. 
102  ;  40  L.  T.  736  ;  28  W.  R.  Ill— C.  A. 

No  action  will  lie  against  a  local  authority  at 
the  suit  of  an  individual  for  mere  nonfeasance 
in-  neglecting  to  perform  the  duty  imposed  upon 
them  by  s.  15  of  the  Public  Health  Act,  1875,  to 
cause  to  be  made  such  sewers  as  may  be  necessary 
for  effectually  draining  their  district,  even  though 
special  damage  may  have  been  sustained  In  con- 
sequence of  such  nonfeasance.  Glossop  ▼.  Heston 
and  Uleivorth  Local  Board  (49  L.  J.,  Ch.  89  ; 
12  Ch.  D.  102)  and  Onoley  v.  Xewmarhet  Local 
Board  (62  L.  J.,  Q.  B.  65 ;  [1892]  A.  C.  345) 
followed.  Robinson  v.  Workington  Corporation, 
66  L.  J.,  Q.  B.  388  ;  [1897]  1  Q.  B.  619  ;  75  L.  T. 
674  ;  45  W.  R.  453  ;  61  J.  P.  164— C.  A. 

ICandamui  —  Neglect  to  enforoe   Orden.] — 

Under  18  &  19  Vict.  c.  121,  the  sanitary  inspector 
for  the  local  authority  of  a  district  obtained  an 
order  of  justices  for  the  abatement  of  a  nuisance. 
The  local  authority  was  requested  by  the  party 
aggrieved  by  the  nuisance  to  take  steps  for  en- 
forcing the  order,  but  did  not  do  so.  The  court 
refused  an  application  by  the  party  aggrieved  for 
a  mandamus  to  compel  the  local  authority  to 
enforce  the  onlcr.  Bassett,  Ex  parte.  Ham 
Local  Board,  In  re,  7  EL  &  Bl.  280  ;  26  L.  J., 
M.  C.  64  ;  3  Jur.  (N.8.)  136  ;  6  W.  R.  290. 


Constmetion  of  Sewen.]  —  The  court 

will  not  grant  a  mandamus  to  compel  a  local 
board,  established  under  the  Public  Health  Act, 
1848,  to  make  such  sewers  as  may  be  necessary 
for  the  purposes  of  that  act,  it  being  in  the 
province  of  the  court  only  to  compel  them  to 
take  the  matter  into  consideration.  Beg,  v. 
Maidenhead  Local  Board,  4  W.  R.  117. 


Complaint  to  Loeal  Ooremment  Board— 


Inquiry.] — The  local  government  board  had, 
under  s.  299  of  the  Public  Health  Act,  1875, 
made  orders  calling  npon  two  local  sanitary 
authorities  to  perform  their  duty  within  six 
months  in  the  matter  of  complaint  in  each  order 
mentioned  by  executing  works  for  the  proper 
drainage  of  their  respective  districts.  Inquiries 
had  h&esa  held  by  an  inspector  of  the  board,  who 
found  default  had  been  made,  but  had  dedined 
to  admit  evidence  either  as  to  the  great  difficulties 
and  expenses  attending  any  scheme  of  drainage 
for  either  district,  or  as  to  the  probable  cost  of 
an  efficient  system  of  drainage  if  carried  out. 
The  local  government  board  neither  proposed 
nor  suggested  any  definite  scheme : — ^Held,  that 
a  man(£unus  must  go  calling  upon  the  local 
authority  to  perform  their  duty  in  th6  terms  of 
the  orders.  So  long  as  there  had  been  no  legal 
error  or  omission  of  legal  form  it  was  not  for  Uie 
court  to  entertain  questions  as  to  whether  there 
had  been  a  due  inquiry  or  whether  the  findings 
of  the  local  government  board  were  sufficient 
or  not.  Beg,  y.  Staines  Unions  62  L.  J.,  Q.  B. 
540  ;  10  R.  292  ;  69  L.  T.  714  ;  68  J.  P.  182. 

An  action  for  a  mandamus  to  compel  a  local 
authority  to  provide  necessary  sewers  for 
effectually  draining  their  district  in  accordance 
with  s.  16  of  the  Public  Health  Act,  1876,  wiU 
not  lie,  the  exclusive  remedy  for  the  default  by 
the  local  authority  in  the  performance  of  their 
duty  being  by  {complaint  to  the  local  govern- 
ment board  under  s.  299  of  the  act.  Peebles  v. 
Ostoaldtwistle  Urban  District  QmncU,  66  L.  J., 
Q.  B.  392  ;  [1897]  1  Q.  B.  625 ;  76  L.  T.  316 ; 
45  W.  B.  464 ;  61  J.  P.  808— C.  A. 

Xandatory  Injnnotion— Vniianoe  by  ereeting 
Urinal— Ckimpematton—lTotioe  of  AeUon.]  —  A 

local  board,  assuming  to  act  under  the  authority 
of  s.  39  of  the  Public  Health  Act,  1875  (3SkA 
Vict.  c.  66),  erected  a  public  urinal  partly  upon 
a  highway  and  partly  upon  a  strip  of  land 
belonging  to  the  plaintiff,  and  so  near  to  other 
adjoining  land  of  the  plaintiff  as  to  be  a  nuisance 
to  her  and  her  tenants,  and  to  depreciate  the 
value  of  her  property : — Held,  that  the  plaintiff 
was  entitled  to  a  mandatory  injunction  to 
restrain  the  board  from  continuing  the  nrinal 
upon  her  land  or  so  near  thereto  as  to  cause 
injury  or  annoyance  to  her  or  her  tenants : — 
Held  also,  that  it  was  not  a  matter  in  respect  of 
which  the  plaintiff's  remedy  was  by  compen- 
sation under  s.  308  of  the  act.  In  such  a  case 
notice  of  action  under  s.  264  is  not  required. 
Sellers  V.  Matlooh  Bath  Local  Board,  14  Q.  B.  D. 
928  ;  62  L.  T.  762. 

Srection  of  Zerb-8tones — ^Aooesi  to  Land 


—  Ck>mpenMtlon.]  —  The  plaintiff  owned  land 
abutting  upon  the  highway,  upon  which  an  inn 
and  some  stabling  were  erected.  These  stood 
back  from  the  highway,  and  in  front  of  them 
was  an  open  space  (forming  part  of  the  same 
land)  which  had  been  left  open  to  and  on  a 
level  with  the  highway  until  the  defendants,  in 
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exercise  of  their  powers  under  s.  149  of  the 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  56), 
and  for  the  conyenience  of  the  public,  placed 
kerb-stones  and  a  raised  footpath  at  the  side  of 
the  highway,  leaying  openings  so  that  carriages 
could  stiU  pass  at  conTenient  places  to  and  from 
the  plaintiffs  land  and  premises: — Held,  that 
the  plaintifE  was  not  entitled  to  a  mandatoiy 
injunction  directing  the  defendants  to  remove 
the  kerb-stones,  and  that  in  the  absence  of  any 
unreasonable  conduct  the  remedy  for  any  injury 
caused  by  the  kerb-stones  would  be  by  compen- 
sation under  s.  308  of  the  act.    lb, 

Szeentlon  of  Worki  lo  at  to  be  a  Voiianoo.] 
— The  sewerage  and  drainage  works  of  a  town, 
authorised  under  a  local  act,  in  which  the  Public 
Health  Act,  1848,  is  incorporated,  must,  however 
beneficial  to  the  inhabitants  of  the  town,  be 
executed  in  such  a  manner  as  not  to  be  a  nuisance 
to  neighbouring  landowners  ;  nor  are  such  land- 
owners to  be  put  to  a  series  of  actions  at  common 
law  in  respect  of  the  nuisance,  the  jurisdiction 
of  this  court  being  interposed  to  afford  a  single 
and  complete  remedy.  In  such  a  case  the  court 
will  not  balance  the  convenience  of  the  inhabi- 
tants of  a  town,  however  numerous,  against  the 
strict  legal  rights  of  the  individual  complaining. 
Att,'Oen,  V.  Birmingham  Cdrporatian,  6  W.  R. 
811. 

UaUlity  for  not  stopping  np  Sowors  creating 
a  ITnlsaneo — ^Pollntion  of  Stream.]— A  sanitary 
authority  in  whom  the  sewers  are  vested  ha^e 
only  a  limited  ownership  in  them  ;  they  are  not 
in  the  same  position  as  to  responsibility  for 
fouling  a  stream  as  a  private  individual,  because 
they  cannot  stop  the  sewers  on  account  of  the 
damage  to  the  inhabitants  of  the  neighbourhood. 
And  although,  perhaps,  the  sanitary  authority 
might  obtain  an  injunction  to  restrain  persons 
from  using  the  sewers  who  had  no  right  to  do  so, 
a  landowner  complaining  of  the  nuisance  cannot 
bring  an  action  against  them  for  not  doing  so ; 
because  an  action  cannot  be  maintained  either 
at  law  or  in  equity  to  compel  a  person  to  bring 
an  action  for  the  purpose  of  restraining  a 
nuisance  which  he  cannot  himself  prevent. 
Where  a  sanitary  authority  have  not  themselves 
constructed  sewers  which  are  a  nuisance,  but 
only  permitted  them  to  be  used  as  formerly  by 
the  innabitants,  they  are  not  doing  an  act  which 
can  be  restrained  under  the  Public  Health  Acts 
or  the  Rivers  Pollution  Act,  1876.  Att,'6fen.  v. 
Dorking  Onardiant,  51  L.  J.,  Ch.  586 ;  20  Ch.  D. 
596 ;  46  L.  T.  673 ;  30  W.  R.  579— C.  A. 

Vo  iuAoient  Sehomo  provided.] — ^But 

if  they  are  neglecting  their  duty  in  providing 
a  sufficient  sanitary  scheme  for  the  neighbour- 
hood the  remedy  of  an  aggrieved  landowner  is 
by  mandamus.    Ih, 

Ftt  Jessel,  M.R. :  The  oourt  will  not  make 
an  order  against  a  public  body  or  against  indi- 
viduals to  do  an  act  unless  it  is  satisfied  that 
it  is  within  their  power  to  do  it.    lb. 

Per  Jessel,  M.R. :  In  dealing  with  the  question 
of  restraining  a  public  body  from  continuing 
a  state  of  things  which  existed  before  the  com- 
mencement of  their  powers,  the  court  must 
take  into  consideration  the  balance  of  con- 
venience,   lb. 

GloMop  V.  HeHon  and  Isletoorth  Local  Board 
(12  Ch.  I).  102)  approved  and  followed.    lb, 

A  corporation,  which   became   the  sanitary 
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authority  in  their  town  in  1873,  suffered  sewage 
to  continue  to  run  from  a  drain  in  the  town  into 
a  canal,  by  a  culvert  running  through  the 
plaintiffs  property,  which  created  some  nuisance 
and  some  damage  to  the  plaintiff : — ^Held,  that 
an  information  would  lie,  and  that  the  corpora- 
tion was  liable  to  be  restrained  by  injunction 
from  continuing  such  nuisance  and  damage, 
though  they  derived  no  profit  from  the  works 
causing  the  nuisance.  Att.-Oen,  v.  BaHngttobe 
Corporation,  45  L.  J.,  Ch.  726  ;  24  W.  R.  817. 

Intorferenoe  with  Water-eonnes.] — When  a 
local  board  of  health  is  interfering  with  a  water- 
course in  a  manner  not  authorised  by  the  Local 
Government  Act  (21  &  22  Vict.  c.  98),  s.  68, 
art.  3,  it  will  be  restrained  from  so  doing,  and 
the  person  injured  will  not  be  left  to  his  remedy 
under  the  compensation  clause  of  the  11  &  12 
Vict,  c  63,  s.  144.  Grand  Junction  Canal  Co. 
V.  Shvgar,  L.  R.  6  Ch.  488  ;  24  L.  T.  402 ;  19 
W.  R.  669. 

See  aUo  Sewbrs  (Power  to  Create  a  Nui- 
sance), ante,  cols.  416  et  seq. 

Deoreo  af^ainst  Local  Board— Adding  Fartiot 
after  ]>eeree.]— In  1875  an  injunction  was  granted 
restraining  the  defendants,  the  corporation  of 
Birmingham,  from  polluting  by  sewage  the  river 
Tame  ;  but  its  operation  was  suspended  for  five 
years,  so  as  to  give  the  defendants  time  to  carry 
out  works  for  the  prevention  of  the  nuisance 
complained  of.  After  the  passing  of  the  Public 
Health  Act,  1875,  a  new  local  government  dis- 
trict for  Birmingham  was  created,  upon  whom 
devolved  all  the  duties  and  liabilities  of  the  old 
local  authority.  On  a  summons  by  the  plaintifb 
at  the  expiration  of  the  five  years  for  leave  to 
amend  the  information  and  biU  by  adding  the 
new  district  as  defendants : — ^Held,  that  no 
amendment  in  the  pleadings  could  be  made  after 
final  judgment,  and  that  the  new  district  could 
only  be  brought  before  the  court  by  action. 
Att.-Oen.  V.  Blrniingham  Corporation,  16  Ch.  D. 
423  ;  43  L.  T.  77  ;  29  W.  R.  127— C.  A. 

Ii^nnotion— Wrongftil  Ezereise  of  Statutory 
Fewen.]  —  Where  a  local  board  of  worln 
attempted  to  exercise  their  arbitrary  powers 
without  leaving  to  a  person  affected  thereby  the 
right  of  appeal  given  by  the  act,  the  Court  of 
Chancery  restrained  them  by  injunction  from  so 
doing,  until  the  question  should  be  determined 
by  the  proper  tribunal.  Tinkler  v.  Wandsworth 
District  Board  of  Works,  1  Giff.  412 ;  3  Jur. 
(N.S.)  1292 ;  6  W.  R.  50.  Affirmed  on  appeal, 
2  De  O.  &  J.  261  ;  27  L.  J.,  Ch.  342 ;  4  Jur. 
(N.8.)  293  ;  6  W.  R.  390. 

Where  there  is  a  doubt  whether  the  arbitrary 
powers  given  to  local  boards  are  properly 
exercised,  it  is  the  duty  of  the  oourt  to  take  care 
that  the  checks  appointed  by  the  legislature  have 
due  operation  in  favour  of  the  persons  affected. 
lb. 

Bead  Authority— Sprinkling  Salt  on  Snow — 
Interdict.] — Although  ix)ad  authorities  are  in- 
vested witn  lai-ge  discretionary  powers  in  regard 
to  the  cleaning  of  streets  and  the  regulation  of 
traffic,  and  a  court  of  law  would  decline  to  inter- 
fere with  a  due  exercise  of  that  discretion,  they 
have  no  power  or  discretion  in  the  case  of  a 
nuisance,  which  the  legislature  has  not  expressly 
or  by  necessary  implication  sanctioned,  either  to 
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commit  it  themselves  or  to  authorise  its  commis- 
sion by  others.  Ogston  v.  Aberdeen  Dittriet 
TramiDO/yt,  66  L.  J.,  P.  C.  1  ;  [1897]  A.  G.  Ill ; 
75  L.  T.  633  ;  61  J.  P.  436— H.  L.  rSc.) 

According  to  the  law  of  Scotland,  any  private 
person,  whether  a  ratepayer  or  mnnicipnl  elector 
or  not,  is  entitled  to  sue  for  an  interdict  in 
respect  of  a  nuisance  caused  in  a  highway.    Ih. 

The  appellant  sued  for  an  interdict  to  prevent 
the  respondents  from  continuing  the  practice  of 
sweeping  away  the  snow  from  their  tramway- 
rails,  and  sprinkling  salt  on  the  snow  in  order  to 
melt  it,  in  such  a  way  as  to  cause  a  nuisance. 
The  Court  of  Session  refused  the  note  of  suspen- 
sion and  interdict  on  the  ground  that  the  local 
authority,  to  which  was  intrusted  the  duty  of 
seeing  that  the  streets  were  cleared  in  such  an 
emergency  as  a  snowstorm,  had  approved  the 
method  adopted  by  the  respondents.  The 
Houpe,  reversing  the  decision,  remitted  the  case 
to  the  Second  Division  of  the  Court  of  Sessions 
to  pronounce  decree  of  interdict.    Ih, 


b.  Notice  of  Prooeedings. 

Whea  Veeanary.] — It  is  unnecessary,  before 
instituting  proceedings  in  the  Court  of  Chancery 
for  an  injunction  to  restrain  a  local  board  of 
health  from  continuing  a  nuisance,  to  serve  the 
notice  required  by  26  k,  26  Vict.  c.  102,  s.  106 ; 
such  notice  refers  only  to  proceedings  at  law. 
Att.'&etL  v.  HackTiey  Itoeal  BoarA^  44  L.  J.,  Ch. 
645  ;  L.  R.  20  Eq.  626  ;  33  L.  T.  244. 
.  Sect.  264  of  the  Public  Health  Act,  1876 
(38  &  39  Vict.  c.  66),  requiring  a  month's  notice 
to  be  served  on  a  local  authority  before  com- 
mencing an  action  for  anything  done  under  the 
provisions  of  the  act,  does  not  apply  where  the 
object  of  the  action  is  to  restrain  the  commission 
of  a  nuisance ;    and  this  notwithstanding  the 

Slaintiff  also  claims  compensation  for  past 
amage.  Flower  v.  Law  Leyton  Local  Board, 
46  L.  J.,  Ch.  621 ;  6  Ch.  D.  347 ;  36  L.  T.  760  ; 
26  W.  B.  646—0.  A. 


3.  Cebtiorajli. 

''XiBapplioation''  of  Fvnds.]— By  the  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  63),  s.  174, 
every  contract  made  by  an  urban  authority 
whereof  the  value  or  amount  exceeds  502.,  shaU 
be  in  writing  and  sealed  with  the  common  seal 
of  such  authority.  1  Vict.  c.  78,  s.  44,  after 
reciting  that  "  it  is  expedient  to  give  all  pei'sons 
interested  in  the  borough  fund  of  every  borough 
a  more  direct  and  easy  remedy  for  any  misappli- 
cation of  such  fund,"  enacts  that  any  order  of 
the  council  of  any  borough  for  the  payment  of 
money  out  of  the  borough  fund  may  be  removed 
into  the  court  by  certiorari.  A  resolution  was 
passed  by  a  corporation  ordering  the  payment  of 
certain  sums,  each  exceeding  502.,  to  contractors 
for  costs  incurred  in  paving  a  street,  no  contracts 
having  been  entered  into  under  the  seal  of  the 
corporation.  On  an  application  for  a  ceitiorari 
to  Dring  up  and  quash  such  resolution  on  the 
ground  that  it  was  a  "misapplication"  of  the 
borough  funds  within  1  Vict.  c.  78,  s.  44  : — Held, 
that  as  the  work  was  useful  and  done  at  a  reason- 
able cost,  and  there  was  no  suggestion  of  corrup- 
tion or  partiality,  there  had  been  no  "  misappli- 
cation," and  the  court  in  its  discretion  refuseci  to 
grant  the  certiorari.  Beg.  v.  Norwich  Corpora- 
twn,  30  W.  R.  752. 


4.  Sbqubbtbation  axd  Elegit. 


For  SnfDreiag  Orders.  ] — The  Court  of  Chancery 
will  issue  a  sequestration  against  a  board  of 
health  for  disobeying  an  order  of  court,  if  it  has 
any  property  on  which  the  sequestration  can 
operate.  Spokes  t.  Banbury  Local  Boards  35 
L.  J.,  Ch.  106  ;  L.  R.  1  Eq.  42  ;  18  L.  T.  426  ;  14 
W.  B.  128.  Affirmed,  35  L.  J.,  Ch.  105  ;  11 
Jur.  (N.a)  1010  ;  13  L.  T.  453  ;  14  W.  R.  169— 
L.JJ. 

It  is  immaterial  that  the  order  is  made  for  the 
protection  of  an  individual  and  has  been  dis- 
obeyed in  the  interest  of  a  large  body  of  persons. 
lb. 

On  appeal,  the  superior  court  will  not  suspend 
the  execution  of  the  writ;  any  application  for  such 
purpose  must  be  made  to  the  court  below.    lb. 

Land  conveyed  to  a  board  of  health  for  the 
purposes  of  the  Public  Health  ActJ,  and  used  as 
a  reservoir  for  supplying  water  to  the  district, 
can  be  taken  under  a  writ  of  elegit  on  a  judg- 
ment obtained  against  the  board  in  the  name  of 
its  clerk.  Worral  Waterworks  Co.  v.  LUn/d, 
L.  R.  1  0.  P.  719. 

5.  IKDIOTUEKT. 

ITon-repair  of  Highway  —  Vrbaa  Suiittxy 
Authority.] — An  indictment  will  lie,  under  s.  10 
of  the  Highway  and  Locomotives  (Amendment) 
Act,  1878,  against  an  urban  sanitary  authority, 
acting  as  the  highway  authority  of  the  district, 
for  nonrepair  of  a  highway.  Beg,  v.  Wakefield 
Corporation,  67  L.  J.,  M.  C.  52  ;  20  Q.  B.  B.  810 ; 
36  W.  R.  911  ;  16  Cox,  C.  C.  439  ;  52  J.  P.  422. 

An  indictment  against  a  municipal  corporation 
for  nonrepair  of  a  highway  allied  tnat  the 
highway  was  in  decay,  and  Uiat  the  corporation, 
"  acting  by  the  council  as  the  sanitary  authority 
for  the  urban  district,"  ought  to  repair  and 
amend  the  same,  &c. ;  but  there  was  no  all^a- 
tion  to  shew  how  the  defendants  were  liable, 
nor  did  the  indictment  conclude  with  the  words 
"  against  the  form  of  the  statute."  At  the  trial 
the  judge  intimated  his  willingness  to  make  any 
amendment  within  his  power,  but  no  amendment 
was  in  fact  made.  A  verdict  having  been  found 
for  the  crown  : — ^Held,  that  the  indictment  was 
bad,  but  that,  even  assuming  the  necessary 
amendments  to  be  made,  the  defendants  were 
entitled  to  judgment,  there  being  nothing  in 
the  Public  Health  Act,  1876,  to  make  the  urban 
sanitary  authority  liable  to  indictment  for  non- 
repair, in  the  same  sense  as  that  in  which  the 
parish  or  other  persons  liable  ratione  tenurss 
were  liable.  Beg.  v.  Poole  Corporation,  56 
L.  J.,  M.  C.  131 ;  19  Q.  B.  D.  602,  683  ;  57  L.  T. 
485 ;  36  W.  R.  239 ;  16  Cox,  C.  C.  323  ;  52  J.  P.  84. 

6.  Compensation  for  Damages. 
a.  In  what  Cases. 

Ezeeution  of  Works.]  —  When,  under  the 
11  &  12  Vict.  c.  63,  s.  69,  a  local  board  require 
the  owner  or  occupier  of  premises  fronting  a 
street  (not  being  a  highway)  to  sewer,  level,  iVc. 
the  same,  and  the  requisition  not  being  complied 
with  they  execute  the  works,  the  owner  or  occu- 
pier is  entitled  to  compensation  for  damage 
sustained  by  him  through  the  execution  of  the 
worlvs.  Beg.  v.  Wallasey  Local  Board,  10  B.  &S, 
428 ;  38  L.  J.,  Q.  B.  217  ;  L.  R.  4  Q.  B.  351  ;  21 
L.  T.  90  ;  17  W.  R.  766. 

A  local  board  of  health,  in  the  execution  of 
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certain  works  under  the  Pnblic  Health  Act,  1848, 
occasioned  some  damage  to  property  belonging 
to  A.  Compensation  was  claimed  by  A.  for  the 
<]amage  thos  occasioned  to  him,  or  to  have  the 
same  ascertained  byi  arbitration.  The  court 
refused  to  grant  an  injunction  i-estraining  A. 
from  proceeding  by  arbitration  under  s.  123  of 
the  Public  Health  Act,  1848,  holding  that  this 
section  could  not  be  distinguished  from  the  com- 
pensation clauses  in  the  Lands  Clauses  Consoli- 
dation Act,  1845.  Bradford  Local  Board  v. 
Sopwood,  6  W.  R.  818. 

The  defendants,  a  local  board  of  health,  prior 
to  1875  constructed  a  sewer  under  a  public  foot- 
{>ath,  the  soil  of  which  belonged  to  the  plaintiff, 
and  they  made  a  shaft  thirty  feet  deep  into  the 
sewer,  with  an  entrance  or  manhole  upon  the 
footpath,  at  a  point  where  there  was  a  3unction 
of  two  sewers.  The  defendants  also  gave  the 
plaintiff  notice  after  1875  of  "their  intention  to 
make  similar  manholes  into  their  sewera  upon 
other  parts  of  the  plaintiff*s  property: — ^Held, 
that  they  were  parts  of  the  sewer  within  the 
meaning  of  11  &  12  Vict.  c.  63,  s.  45,  and  could 
be  made  without  purchasing  land  for  the  pur- 
pose; and  that  the  plaintiff  was  only  entitled 
to  compensation  for  the  damage  arising  from 
making  them.  Swangton,  y.  Twlekenham  Local 
Board,  iS  L.  J.,  Ch.  623;  11  Ch.  D.  838;  40 
L.  T.  734  ;  27  W.  E.  924. 

When  Liability  in  Dispute.] — A  person  who 
claims  compensation  for  damage  sustained  by 
reason  of  the  exercise  of  the  powers  of  the  Public 
Health  Act,  1875,  is  entitled,  under  s.  308,  to 
have  the  amount  of  compensation  determined  by 
arbitration  in  the  manner  provided  by  that  act, 
even  though  a  dispute  exists  as  to  the  liability 
of  those  from  whom  he  seeks  to  recover  compen- 
sation ;  and  the  prior  determination  of  that 
question  of  liability  is  not  a  condition  precedent 
to  the  claimant's  right  to  go  to  arbitration  to 
settle  the  question  of  amount.  Pearsall  v. 
Brierley  HiU  Local  Board,  52  L.  J.,  Q.  B.  529  ; 
11  Q.  B.  D.  736 ;  49  L.  T.  486 ;  32  W.  R.  141 ; 
47  J.  P.  628— C.  A.  Affirmed,  64  L.  J.,  Q.  B.  25  ; 
9  App.  Cas.  595  ;  51  L.  T.  677  ;  33  W.  R.  66 ; 
49  J.  P.  84— H.  L.  (B.) 

Aetionable  Damage. ]  —  A  board  of  public 
health  is  not  bound  to  give  compensation  under 
11^12  Vict.  c.  63,  s.  144,  for  any  damage  which 
it  may  cause,  which  would  not  have  been  action- 
able if  it  had  not  been  acting  under  the  authority 
of  the  statute.  Hall  v.  Bristol  Corporation,  36 
I..  J.,  C.  P.  110 ;  L.  R.  2  C.  P.  322  ;  15  L.  T.  572  ; 
15  W.  R.  404. 

Alteration  of  Level  of  Road.] — ^A  local  board 
having  been  constituted  in  a  district  through 
which  a  turnpike  road  and  footpath  passed,  an 
agreement  was  entered  into  between  the  board 
and  the  turnpike  trustees  that  the  former  should 
take  upon  themselves  the  repair  of  the  footpath 
within  their  district.  Afterwards  a  further  agree- 
ment was  entered  into,  by  which  the  trustees 
imdertook  to  raise  a  part  of  the  carriage-way  and 
the  board  the  corresponding  part  of  the  footpath. 
The  necessary  result  of  raising  the  footpath  was 
to  occasion  damage  to  the  plaintiff's  house,  who 
thereupon  claimed  to  be  entitled  to  compensation 
from  the  board  under  the  Public  Health  Act, 
1848,  B.  144.  That  act,  which  by  s.  68  vests  other 
highways  in  local  boards,  and  authorises  them  to 
alter  such  highways  as  and  when  occasion  may 


require,  and  by  s.  144  directs  that  they  '*  shall 
make  compensation  to  all  persons  sustaining  any 
damage  by  reason  of  the  exercise  of  any  of  the 
powers  of  the  act,"  excludes  by  s.  2  tampikc 
roads  from  their  jurisdiction.  The  Local  (Govern- 
ment Act,  1858,  however,  authorised  a  local 
board,  by  agreement  with  the  trustees  of  any 
turnpike  road,  to  take  upon  itself  the  mainten- 
ance, repair,  cleansing  or  watering  of  any  such 
road,  or  of  any  part  of  the  road.  By  16  &  1*6  Vict, 
c.  42,  highway  in  s.  68  of  the  principal  act  shall 
mean  '^any  highway  repairable  by  the  inhabi- 
tants." The  question  whether  the  plaintiff  was 
entitled  to  compensation  under  s.  144  of  the 
Public  Health  ^Act,  1848,  as  a  person  sustaining 
damage  by  the  exercise  by  the  local  board  of  the 
powers  of  the  act,  having  been  raised  by  special 
case  setting  out  these  facts :— Held,  that  a  street 
which  is  also  a  turnpike  road  is  not  excluded  by 
s.  2  from  the  operation  of  ss.  68  and  144,  and 
that  the  plaintiff  was  therefore  entitled  to  .recover 
compensation  from  the  board  in  the  manner 
prescribed  by  s.  144.  NvUer  v.  Acer ing ton  Local 
Board,  48  L.  J.,  Q.  B.  487  ;  4  Q.  B.  D.  375  ;  40 
L.  T.  802— C.  A.  Affirmed,  43  L.  T.  710— 
H.  L.  (E.) 

For  Coit  of  Bailing  Honiei  by  Ownen.] — ^The 
plaintiffs  were  owners  of  houses  abutting  on  a 
highway  which  was  vested  in  the  defendants, 
a  local  board  acting  under  38  k  39  Vict.  c.  56 
(Public  Health  Act,  1875),  and  having  the  powers 
and  liabilities  of  surveyors  of  highways.  The 
abstraction  of  salt  from  a  bed  beneath  them 
caused  from  time  to  time  a  subsidence  of  the 
ground  upon  which  the  houses  and  highway  were 
situate.  The  houses  were  rebuilt  in  1870  on 
timber,  so  that  they  might  be  raised  by  serew- 
jacks.  In  1876  the  surface  of  the  highway  in 
front  of  the  houses  had  subsided  considerably, 
and  the  houses  had  subsided  with  it.  The  surface 
of  the  roadway  remained  continuous,  so  that 
traffic  could  pass  along  it  as  before ;  but  the 
roadway  was  in  a  curved  hollow,  and  at  the  level 
to  which  it  had  subsided  was  liable  to  be  flooded, 
and  in  fact  was  flooded  at  times,  so  as  to  render 
traffic  impossible.  The  defendants  put  Inaterials 
on  the  roadway,  so  as  to  make  the  surface  imme- 
diately above  the  point  of  the  lowest  subsidence 
about  four  feet  three  inches  higher  than  it  was 
at  the  commencement  of  the  work.  The  plain- 
tiffs, having  had  notice  from  the  defendants, 
raised  their  houses  simultaneously  with  the  workfl 
to  the  roadway,  and  then  claimed  under  s.  308  of 
the  act,  and  were  awarded  compensation  for  tltc 
cost  of  raising  the  houses.  Having  regard  to  the 
obstruction  to  traffic  caused  by  floods,  the  raisin;; 
of  the  road  was  reasonably  necessary  to  put  it  in 
a  proper  state  for  traffic;  but,  excluding  the 
consideration  of  floods,  the  raising  of  the  road  to 
the  extent  described,  though  a  reasonable  and 
prudent  act,  was  not  necessary  to  put  the  road 
into  a  proper  state  for  traffic  : — Held,  that  as  the 
highway  was  vested  in  the  defendants,  no  action 
of  trespass  could  have  been  maintained  by  the 
plaintiffs,  even  if  more  materials  had  been  placed 
on  the  road  than  a  surveyor  of  highways  could 
justify,  and  that  the  plaintiffs  had  no  right  to 
have  the  road  maintained  at  the  level  to  which 
it  accidentally  and  recently  sank  ;  and  that  the 
works  of  the  defendants  were  not  done  "in 
exercise  of  any  of  the  powers"  of  the  act  witliin 
the  terms  of  s.  308 — which  mean  powers  created 
by  the  act,  and  not  simply  powers  transferred  by 
8.  144  from  the  surveyor  to  the  local  board — but 
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were  done,  if  not  strictly  in  pursuance  of  their 
duty  08  BurvejoTs  of  highways,  at  all  events  in 
exercise  of  such  powers  as  surveyors  of  highways 
have,  and,  consequently,  that  the  plaintiffs  were 
not  entitled  to  compensation.  Burgess  v.  North- 
ioich  Loeal  Board,  50  L.  J.,  Q.  B.  219 ;  6  Q.  B.  B. 
264  ;  44  L.  T.  164  ;  29  W.  E.  931 ;  45  J.  P.  266. 

Draining  Blstriot — Diiehargt  of  Surface  Water 
into  Stream  of  PrlTata  Owner.] — See  Durrant  v. 
Branksome  Urban  Cowunl,  ante,  coL  418. 

When  not  the  appropriate  Bemedy.]  —  See 
Sellars  v.  Matlock  Bath  Loeal  Board,  ante,  coL 
644. 

b.  ▲rbitration  for. 
i.  NaJbwreof, 

As  to  Amount  only.  1— The  11  &  12  Vict.  c.  63) 
s.  144,  after  enacting  tnat  compensation  shall  be 
made  out  of  the  rates  to  be  levied,  to  all  persons 
sustaining  damage  by  the  exercise  of  the  powers 
of  the  act,  provides,  that  in  case  of  dispute  as  to 
amount,  the  same  shall  be  settled  by  arbitration 
in  the  manner  provided  by  the  act ;  or,  if  the 
compensation  claimed  do  not  exceed  202.,  the 
same  may  be  ascertained  by,  and  recovered 
before,  justices  in  a  summary  manner.  And  by 
8. 123,  arbitrators  are  to  be  appointed  in  case  of 
dispute  as  to  the  amount  of  any  compensation 
to  be  made  under  the  provisions  of  the  act : — 
Held,  that,  under  the  act,  only  disputes  as  to  the 
amount  of  compensation  are  to  be  settled  by 
arbitration,  or  by  justices ;  not  disputes  as  to 
the  liability  to  make  compensation  at  all.  iZa^. 
V.  Bwrslem  Loeal  Board,  1  El  &  El.  1077 ;  29 
L.  J.,  Q.  B.  242  ;  6  Jur.  (N.8.)  696 ;  8  W.  E.  584 
— Ex.  Ch. 

A  local  board  of  health  having,  under  11  &  12 
Vict.  c.  63,  s.  146,  made  a  sewer  through  the  land 
of  A.,  he  claimed  compensation  for  Uie  damage 
sustained  thereby,  and  proceeded  to  appoint  an 
arbitrator.  The  local  board  of  health  declined 
to  appoint  an  arbitrator,  on  the  ground  that  A. 
had  not  sustained  any  damage,  because  his  pro- 
perty was  benefited  by  the  making  of  the  sewer, 
and  the  arbitrator  appointed  by  A.  made  his 
award  ex  parte : — ^Held,  that  this  was  a  case  in 
which  the  amount  of  damage  was  disputed,  and 
not  a  case  in  which  the  liability  to  make  any 
compensation  was  denied;  and  therefore  the 
award  was  valid  under  s.  123.  Bradhy,  In  re, 
4  EL  &  BL  1014  ;  3  C.  L.  R.  771 ;  24  L.  J.,  Q.  B. 
239 ;  1  Jur.  (N.S.)  778  ;  8  W.  B.  413. 

Jurisdiction  of  Arbitrator  when  Liability  is 
disputed.] — ^When  a  claim  for  compensation  is 
made  agamst  a  local  authority  for  damage  caused 
by  the  exercise  of  the  powers  conferred  upon 
them  by  the  Public  Health  Act,  1875,  the  arbi- 
trator has  jurisdiction  to  hold  the  arbitration  and 
make  his  award  as  to  the  fact  of  damage,  and  the 
amount  of  compensation  under  ss.  179, 180,  308, 
although  the  local  authority  bonA  fide  dispute 
their  liability  to  make  compensation  at  all  under 
the  act.  Their  proper  course  is  to  raise  the 
question  of  liability  in  their  defence  to  an  action 
upon  the  award.  Brierley  Hill  Local  Board  v. 
Pearsall,  64  L.  J.,  Q.  B.  25  ;  9  App.  Cas.  695  ;  51 
L.  T.  677  ;  83  W.  E.  56  ;  49  J.  P.  84— H.  L.  (E.) 

il.  Appointment  of  Arbitrators  and  Umpire. 

Beftisal  by  one  Party  to  Appoint  Arbitrator.] 
^When  an  arbitrator  has  been  appointed   by 


one  party  under  the  provisions  of  the  Public 
Health  Act,  1875,  ss.  179,  180,  his  jurisdiction  is 
not  ousted  by  the  other  party  denying  his 
liability  and  refusing  to  appear.  Burgess  v. 
Norwich  Loeal  Board,  37  L.  T.  356  ;  26  W.  E.  19. 

Appointment  of  Arbitraton  inyalid— Their 
Appointment  of  Umpire.] — ^The  PubUc  Health 
Act,  1875  (38  &  39  Vict.  c.  65),  s.  180,  enacts 
that  "With  respect  to  arbitrations  under  this 
act  the  following  regulations  shall  be  observed  : 
(1)  Every  appointment  of  an  arbitrator  under 
this  act  when  made  on  behalf  of  the  local 
authority  shall  be  under  their  common  seal,  and 
on  behaU  of  any  other  party  under  his  hand  .  .  ." 
"  (2)  Every  such  appointment  shall  be  delivered 
to  the  arbitrators,  and  shall  be  deemed  a  submis- 
sion to  arbitration  by  the  parties  making  the 
same."  In  an  arbitration  under  the  act  one 
arbitrator  was  appointed  by  the  local  authority 
under  their  common  seal,  and  another  arbitrator 
was  appointed  by  the  claimant,  but  not  in  writing 
under  his  hand.  The  arbitrators  disagreed  and 
appointed  an  umpire,  who  made  an  award  in 
favour  of  the  claimant: — Held,  that  the  pro- 
visions of  the  statute  not  having  been  complied 
with,  the  appointment  of  the  arbitrators  and 
consequently  their  appointment  of  the  umpire^ 
and  his  award  were  invalid,  and  neither  the 
original  submission  nor  the  appointment  of  the 
umpire  nor  the  award  could  be  made  an  order  of 
court.  Oifford  and  Bury  Town  Council,  In  re, 
57  L.  J.,  Q.  B.  181  ;  20  Q.  B.  D.  368 ;  58  L.  T. 
622  ;  36  W.  E.  468  ;  52  J.  P.  119. 

Umpire — ^Appointment  of.] — Under  11  &  12 
Vict.  c.  63,  s.  125,  arbitrators  who  have  failed  to 
make  their  award  within  twenty-one  days  after 
the  day  upon  which  the  last  of  them  was 
appointed,  may  nevertheless,  after  the  expiration 
of  that  period,  appoint  an  umpire.  Ifoldsworth, 
V.  WiUm,  31  L.  J.,  Q.  B.  145  ;  8  Jur.  Of.&)672  ; 
10  W.  E.  646.  Affirmed  on  appeal,  4  B.  &  8. 1  : 
32  L.  J.,  Q.  B.  289  ;  10  Jur.  (N.S.)  171 ;  8  L.  T. 
434  ;  11  W.  E.  733— Ex.  Ch. 

iii.  Award, 

Time  for  Xaking — ^Umpire.] — Although  no 
original  limit  of  time  is  specially  mentioned  in 
the  Public  Health  Act,  1876,  within  which  an 
umpire  must  make  his  award,  yet  by  analogy  to 
the  original  limit  fixed  in  the  case  of  arbitrators, 
an  original  limit  of  twenty-one  days  from  the 
date  of  reference  to  him  must  be  inferred  to 
have  been  fixed  in  the  case  of  an  umpire ;  which, 
under  s.  180,  sub-s.  9,  may  not  be  extended 
beyond  two  months.  Teadon  Loeal  Board  and 
Yeadon  Waterworks  Co.,  In  re,  68  L.  J.,  Ch.  663 ; 
41  Ch.  D.  52 ;  60  L.  T.  650  ;  37  W.  E.  360— C.  A. 

Two  arbitrators  appointed  under  the  Public 
Health  Act,  1876,  met  on  the  3rd  of  January, 
and  extended  the  time  for  making  their  award 
till  the  20th  of   February.     On    the  10th  of 
January  they  appointed  an  umpire.    On  the  1st 
of  February  the  arbitrators  and  umpire  met,  anci 
were  attended  bv  the  parties,  but  one  of  the 
arbitrators  retired  and  refused  to  proceed  any 
further,  and  the  meeting  was  adjourned  sine  die. 
On  the  19th  of  April  the  umpire  made  his  award  : 
— Held,  that  the  award  was  made  too  late,  and 
must  be  set  aside : — and  also,  that  the  date  from 
which  the  twenty-one  days  must  be  reckoned 
was  the  Ist  of  February,  when  the  arbitrators^ 
finally  disagreed,  and  not  the  20th  of  February^ 
when  their  powers  expired.    lb. 
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The  11  k  12  Vict  c.  63,  8.  125,  places  an 
umpire  with  respect  to  the  time  for  making 
his  award,  in  the  same  position  as  a  single  arbi- 
trator; and  by  s.  124,  a  single  arbitrator  is 
required  to  make  his  award  within  twenty-one 
days  after  his  appointment,  or  within  such 
extended  time  as  snail  hare  been  appointed  by 
him.  When  therefore  an  umpire  without  extend- 
ing the  time  for  making  his  award,  made  his 
award  after  the  twenty-one  days  from  the  time 
when  he  was  appointed  by  the  arbitrators  had 
elapsed : — Held,  that  the  award  was  bad.  KeUett 
and  Tranmere  Local  Board,  In  re,  34  L.  J., 
Q.  B.  87  ;  11  L.  T.  467  ;  13  W.  R.  207. 

The  1 1  &  12  Vict  c.  63,  s.  126,  enacts  that  the 
time  for  making  an  award  under  the  act,  in  the 
case  of  an  umpire,  shall  not  be  extended  beyond 
three  months  from  the  date  of  the  day  on  which 
he  shall  have  been  appointed  umpire : — Held, 
that  the  provisions  of  tne  17  &  18  Vict.  c.  125,  s. 
15,  relating  to  the  power  of  the  court  to  enlarge 
the  time  for  making  an  award,  have  no  applica- 
tion to  the  case ;  and  that,  after  the  time  limited 
had  elapsed,  the  court  has  no  power  to  enlarge. 
lb. 

Power  to  enlarge  Time  for  making.] — ^The  court 
•cannot  enlarge  the  time  for  making  an  award 
under  the  Public  Health  Act,  1875  (38  &  39  Vict. 
•c.  55)  beyond  the  period  limited  in  s.  180.  Mae- 
Jtenzie  and  Awai  Oa»  Co,,  In  re,  65  L.  J.,  Q.  B. 
309  ;  17  Q.  B.  D.  114  ;  34  W.  K.  487. 

Xnforeing.  ]  — ^An  award  bf  an  umpire  appointed 
under  the  180th  section  of  the  Public  Health  Act, 
1876  (38  &  39  Vict  c.  55),  awarding  compensa- 
tion for  damage  to  land  under  the  308th  section 
of  the  act,  cannot,  although  duly  made  a  rule  of 
court  under  the  180th  section,  be  enforced  by 
motion  in  the  manner  in  which  awards  are 
ordinarily  enforced.  Walker  and  Beckenham 
Local  Board,  In  re,  50  L.  T.  207  ;  48  J.  P.  264. 

Bight  to  difpute  Juriidiotion— Estoppel.] — 
An  umpire  did  not  extend  the  time,  nor  did  he 
make  ms  award  within  twenty-one  days,  but  he 
appointed  a  day  for  the  reference,  when  both 
the  parties  attended,  but  the  local  board  of 
healu,  by  their  clerk,  protested  Against  the 
proceedings.  The  umpire,  however,  proceeded 
with  the  reference.  Both  the  claimant  and  the 
local  board  went  into  their  cases,  examined  wit- 
nesses, and  addressed  the  umpire : — Held,  that 
the  local  board  was  not,  by  its  conduct  before 
the  umpire,  in  going  into  the  case  and  examining 
witnesses,  and  addressing  the  umpire,  estopped 
from  afterwards  disputing  the  umpire^s  juris- 
diction. Ringland  v.  Lowndes,  17  C.  B.  (N.8.) 
ol4  :  33  L.  J.,  C.  P.  337  ;  10  Jur.  (N.S.)  850 ;  12 
W.  E.  1010— Ex.  Ch. 

Astion  on— What  a  Befenoe.] — Declaration 
upon  an  award  by  an  umpire  under  the  Public 
Health  Act,  1848,  ss.  123, 144,  determining  that 
there  was  due  from  the  local  board  of  he^th  to 
the  plaintiff  1,735Z.,  as  compensation  for  the 
entry  by  the  board  on  land  of  the  plaintiff,  and 
for  sni^ce  and  other  damage  occasioned  by 
reason  of  the  construction  by  the  board  of  a 
sewer  through  a  part  of  the  plaintiff's  land. 
Third  plea,  that  the  umpire  proceeded  on  the 
assumption  that  the  plaintiff  would  be  prevented 
by  the  board  from  building  on  the  land  over  the 
sewer.    Fourth  plea,  that  the  umpire  proceeded 
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on  the  assumption  that  the  plaintiff  was  entitled 
to  compensation  by  reason  of  the  sewer  having 
been  constructed  in  a  defective  manner.  Sixth 
plea,  that  the  umpire  proceeded  on  the  assump- 
tion that  the  plaintiff  was  entitled  to  compensa- 
tion by  reason  of  stenches  proceeding  from  the 
sewer: — Held,  that  all  the  pleas  were  bail. 
Uttley  V.  Todmorden  Local  Board,  44  L.  J..  C.  P. 
19  ;  31  L.  T.  445. 

iv.  CoHt. 

Aetion  fbr,  before  Taxation.] — ^An  award  for 
costs  generally,  without  ascertaining  the  amount, 
is  good  under  11  &  12  Vict.  c.  63,  s.  127,  and  the 
party  to  receive,  after  delivering  his  bill  for  the 
amount,  may  maintain  an  action  to  recover 
them.  The  party  to  pay  may  have  the  costs 
taxed,  but  the  taxation  is  not  a  condition  prece- 
dent to  the  other  party's  right  to  bring  an  action 
to  recover  them.  Btoldnoorth  v.  Wilson,  4  B.  &  S. 
1  ;  32  L.  J.,  Q.  B.  289 ;  10  Jur.  (N.S.)  171 ; 
8  L.  T.  434 ;  11  W.  R.  733-^Ex.  Ch.  S.  P., 
Metropolitan  District  By.  v.  Sharps,  50  L.  J., 
Q.  B.  14 ;  5  App.  Gas.  425  ;  43  L.  T.  130 ;  29 
W.  R.  617. 

Tazation  where  Award  made  a  mleof  Oonrt.] — 

Two  local  authorities,  whose  districts  were  adja- 
cent, agreed  to  cany  out  a  joint  sewerage  scheme 
by  an  agreement,  in  which  it  was  stipulated  that 
all  disputes  as  to  the  matters  comprised  therein 
should  be  settled  by  arbitration  in  the  manner 
provided  by  ss.  179  and  180  of  the  Public 
Health  Act,  1875.  An  award  was  made  which 
provided  that  one  of  the  authorities  should  pay 
to  the  other  the  costs  of  the  reference  and  awaixi, 
without  stating  the  amount  of  such  costs.  Upon 
motion  for  an  order  directing  the  taxation  of 
the  costs : — Held,  that  as  the  submission  to  arbi- 
tration had  been  made  a  rule  of  court,  the 
taxing-master  was  bound  to  tax  the  costs  upon 
the  application  of  the  successful  party,  and  tnat 
it  was  not  obligatory  to  bring  an  action  upon 
the  award  in  order  to  enable  him  to  do  so. 
Chesterfield  Corporation  and  Brampton  Local 
Board,  In  re,  50  J.  P.  824. 

Award  referred  baek  to  Deal  with.] — ^An  arbi- 
trator or  umpire  appointed  to  determine  a  dispute 
under  ss.  179  and  180  of  the  Public  Health  Act, 
1875,  must  in  his  award  deal  with  the  costs  of 
and  consequent  upon  the  reference,  which  ai*e 
placed  in  his  discretion  by  sub-s.  13  of  the  latter 
section,  and  if  he  fails  to  do  so  the  court  will 
remit  the  award  to  him  for  the  purpose  of 
determining  the  question  of  costs.  Peaks  v. 
Finchley  Local  Board,  57  L.  T.  882. 

When  Lands  Compnleorily  taken.]  —  When 
land  has  been  taken  compulsorily  by  a  local 
board  under  the  powers  of  the  Lands  Clauses 
Acts,  incorporated  by  the  Public  Health  Act, 
1875,  and  an  arbitration  takes  place  to  deter- 
mine the  amount  of  compensation  to  be  paid  to 
the  owner  of  the  land  so  taken,  the  procedure 
with  regard  to  such  arbitration  and  the  right  to 
costs  are  wholly  governed  by  the  provisions  of 
the  Lands  Clauses  Acts,  and  not  by  those  of  the 
Public  Health  Act  with  regard  to  arbitrations 
under  that  act.  Rayner,  Ex  parte,  47  L.  J., 
Q.  B.  660 ;  3  Q.  B.  D.  446 ;  39  L.  T.  232 ;  26 
W.  B.  812. 

J.  E. 
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LODGER. 

Sight  of  Voting  at  nMtiom.]  —  See  Elec- 
tion Law. 

Protection   of   Ooodi   from   BiftroM.]  —See 
Landlord  and  Tenant. 

By-lawi  M  to  Lodging  Eonsef.] — See  Local 

OOVEBNMENT. 


LODGING    HOUSE. 

See  LANDLORD  AND  TENANT. 


LONDON. 

See  METROPOLIS. 
Import  Bntioi  on  Ortin.] — See  Tous. 
Onftomi  ot]--See  Custom. 


LORDS.  HOUSE  OF. 

Sm  pabuahent. 

^pwtl  to.]— <Sm  Affsal. 


lost  or  destroyed 
instruments. 

Parol  Bridenoo.] — See  Eyidenoe. 

In  Partienlar  Casos.] — See  Specific  Titles. 


lottery. 

Gaming  and  Wagering  by,]— -See  Gaming. 
Legality  of  Contraoti.]— iSi^  Conteaot. 


LUGGAGE. 

See  CARRIER. 


LUNATIC. 

I.  Definition,  558. 

II.  Lunatic  so  found. 

a.  Juriedietion  of  Court  of  Lunacy^  560. 
h.  Oomntiesion, 

1.  Petition  for,  563. 

2.  Issue  of,  565. 

8.  Carriage  of,  568. 
4.  Execution  of,  569. 
6.  Supersedeas,  572. 

r.  Intuition. 

1.  Proceed ure  upon,  574. 

2.  Quashing,  576. 

3.  Traverse  of,  577. 

4.  Debts   and  Liabilities   of   Lunatic^ 

579. 

5.  Assignees  of  Next  of  kin,  582. 

6.  Death  of  Lunatic,  effect  of,  582. 

d.  Committee. 

1.  Appointment  of,  587. 

2.  Remuneration  of,  590. 

3.  Security  by,  591. 

.  4.  Termination  of  Office,  593. 

e.  Receiver^  594. 

/.  Cuetodj/  of  Person^  595, 

g.  Maintenance  and  Allotoancee, 
},  Principles  regulating,  596. 

2.  Out  of  what  Property,  601. 

3.  Income  insufficient,  603. 

4.  Inability  of  Committee  to  aooonnt, 

604. 

5.  Interest    taken    by    Committee   in 

allowance,  605. 

6.  Past  Maintenance,  605. 

A.  Property,  Care  and  Management  of, 

1.  Generally,  606. 

2.  Timber,  610. 

3.  Repairs  and  Improvements,  610. 

4.  Discharge  of  Incumbrances,  612. 

5.  Leases,  614. 

See  also  post,  V.  Insanity  nr 
relation  to  certain  Acts  of 
Parliament  affecting  Real 
Estate. 

6.  Enfranchisement  of  Copyholds,  616. 

7.  Sale,  Partition,  Exchange,  617. 

See  aim)  post,  V.  Insanity  in 
relation  to  certain  Acts  of 
Parliament  affisoting  Real 
Estate. 

8.  Mortgages,  620. 

9.  Investment,  622. 

10.  Transfers,  622. 

11.  Vesting  Orders,  623. 

/.  Deposit,  Jj;o^  of  Deeds  and  Documents^ 

1.  Deposit,  62d. 

2.  Inspection,  623. 

3.  Delivery  out,  625. 

j,  Aoeounts,  625. 

A.  Costs  of  Proceedings,  628. 

III.  Lunatic  not  so  found. 

a.  Jurisdiction  in  Lunacy,  636. 

h.  Jurisdiction  of  Chancery  Division, 

1.  Generally,  640. 

2.  Maintenance,  641. 

IV.  Insanity  in  relation  to  Civil  Rights 

AND  Duties. 

a.  Contracts  and  Conveyances,  647. 
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h  Marriage^  65(5. 

See  aUo  HuBBAKD  Ain)  Wife— Jfor- 
riage, 

e,  Parhurrthip,  667. 

See  aUo  rABTV^BSHlT. 

d.  Trutts—See  TRUST    AND    TRU8TKE  — 

Vesting  Orders, 

#.  Mortgages ,  658. 

See  also  Tbust  and  TrvsteXt— Vesting 

Orders, 

/.  Powers^  658. 

g.  Executor  or  AdnUnistratorf  661. 

V.  INBANITT  IN  BELATION  TO  CERTAIN  ACTS 

OP    Parliament    affbotino    Real 
Estate. 

a.  Settled  Estate  AcU,  662. 
h.  Settled  Land  Acts,  663. 

e.  Lands  Clauses  Consolidation  Aot^  1845, 

664. 

VI.  Actions    and    Proobedinob    Bt   and 
Against. 

tf.  Lunatic  so  found, 

1.  Plaintifi  or  Petitioner,  665. 

2.  Defendant  or  Respondent,  668. 

h.  Lunatic  not  so  found, 

1.  Plaintiff  or  Petitioner,  671. 

2.  Defendant  or  Respondent. 

(a)  Guardian  ad  litem. 

i.  Appointment   or  Change, 

Proceedings  for,  675* 
ii.  Who  appointed,  677, 
iii.  In  what  cases,  678. 

(b)  Other  matters,  679. 

e.  Pleading,  680. 

VIL  Wills,  683. 

See  also  Will. 

YIII.  CoNTERSioN,  Ademption  and  Elec- 
tion, 684. 


.  Lunatic  in  KiscELLAingous  Relations. 
a.  Adeowson,  687. 
h.  Bankrupt,  687. 
e.  Agent  or  Attorney,  688. 

d.  Witness,  ^»S, 

e.  Insurance,  689. 
/.  Domicil,  689. 

g.  Payments  to,  689. 

X  Insanitt  in  relation  to  Crime — See 
Criminal  Law. 


XL  Ill-treatment    of    Lunatics  —  See 
Criminal  Law. 

yiT,  EnDENCB  OF  Insanity,  689. 

•XIII.  Lunatic  Asylums. 

a.  Private,  692. 

h.  Confinement  and  Restraint, 

1.  Where  Parties  Dangerous,  693. 

2.  Under  Medical  Certificates,  694. 

3.  Orders  for  Confinement,  695. 


4.  Release  on  Habeas  Corpus,  698. 

5.  Mainteuance,  698. 


XIV.  Public  Asylums. 

a.  Generally,  69%, 

h.  As  to  Rates—See  Rates  and  Rating. 

XV.  Pauper  Lunatics — See  Poor  Law — 

Pauper  Lunatics, 


I,  DEFINITION. 

There  are  no  degrees  of  defect  of  under- 
standing, save  idiotcy  and  lunacy.  Hume  y. 
Burton,  1  Ridgw.  211. 

There  is  no  such  thing  as  equitable  insanity, 
for  it  must  be  understood  according  to  a  legal 
sense,  a  deprivation  of  sense,  and  a  total  want 
of  understandiDg  to  contract,  or  as  Lord  Hale 
describes  it,  a  deprivation  of  a  man*s  reason. 

1  H.  P.  C.  29,  30.  Non  compos  is  the  genus,  and 
includes  both  idiotcy  and  lunacy.  Rochfort  v. 
Ely,  1  Ridgw.  532. 

Accidental  or  adventitious  insanity,  as  Lord 
Hale  calls  it  (1  H.  P.  C.  29, 30),  is  the  only  other 
species  of  insanity  which  the  law  reguds  on 
inquiries  of  this  nature,  as  where  a  person  having 
had  a  competent  use  of  reason,  loses  it  by  some 
distemper  in  the  humours  of  the  body,  or  by  the 
violence  of  disease,  as  a  fever,  or  the  palsy,  or 
the  like  ;  and  this  is  subdivided  into  that  which 
is  periodical,  and  has  lucid  intervals,  and  that 
which  is  permanent,  without  intermission.  This 
adventitious  insanity  ¥ras  at  the  common  law 
called  luuacnr,  and  it  is  generally  called  so  at  this 
day.  But  the  words  "  unsound  mind  "  and  "  un- 
sound memory"  having  been  adopted  in  the  reign 
of  Edward  I.,  the  one  by  the  statute  West.  2,  and 
the  other  by  the  statute  De  modo  levandi  fines, 
they  have  been  since  sometimes  indiscriminately 
used  in  our  law  to  signify  not  only  lunacy,  which 
is  a  periodical  madness,  but  also  a  permanent 
adventitious  insanity,  as  distinguished  from 
idiotcy.    Ely's  (Lord)  Case,  1  Ridgw.  517,  n. 

As  to  who  are  lunatics,  see  Bamsley's  Case, 

2  £q.  Abr.  580  ;  3  Atk.  173. 

Non  compos  mentis  is  now  a  technical  term 
and  legitimated  by  divers  statutes.    Ih, 

The  rules  of  judging  here  and  at  law,  in  cases 
of  insanity,  are  the  same.  Bonnet  v.  Vade,  2 
^Atk.  327 ;  9  Mod.  312. 

Persons  reduced  to  a  state  of  extreme  mental 
imbecility  or  dotage,  whether  from  decay  of  the 
faculties  consequential  on  extreme  old  age,  in- 
temperance, or  any  other  cause,  are  persons  of 
*<  mxsound  mind "  within  the  meaning  of  8  A  9 
Vict.  c.  100,  and  are  entitled  to  the  sameprotec- 
tion  as  lunatics  under  that  act.  Reg,  v.  Shaw,  37 
L.  J.,  M.  C.  112  ;  16  W.  R.  913. 

The  term  "  lunatic  "  in  general  implies  a  person 
suffering  from  some  aberration  of  mind — frenzy 
or  delusion,  and  does  not  properly  include  one 
who  is  in  an  unsound  state  of  mind  arising  from 
intemperate  habits  or  decay  of  the  faculties.  Per 
Cockbum,  C.J.    lb, 

Semble,  a  man  labouriog  under  a  delusion, 
which  may  at  any  time  be  brought  forth  if  the 
subject  of  it  be  alluded  to,  though  in  other 
respects  he  is  perfectly  rational,  is  in  law  insane, 
ana  a  jury  would  not  be  justified  in  finding  that 
he  enjoyed  a  lucid  interval,  though  at  the  time 
he  is  not  under  the  influence  of  the  delusion,  if 
there  be  a  tendency  to  its  recurrence.    It  is  not 
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necessary  to  constitaie  a  lacid  interval  that  the 
subject  thereof  should  be  restored  to  as  vigorous 
and  active  a  state  of  intellect  as  he  might  have 
enjoyed  previously  to  the  visitation  of  the  luna"- 
Crmgh  v.  Blood,  2  Jo.  &  Lat.  509  ;  8  Ir.  £<i. 
434. 

The  existence  of  a  delusion  is  the  symptom  or 
result  of  a  diseased  mind,  and  therefore  so  long 
as  it  continues,  whether  exhibiting  itself  more 
or  less  distinctly,  there  must  still  be  unsound- 
ness. Dyce  Somhre,  In  re,  1  Uac.  &  G.  116; 
1  Hall  A  Tw.  285  ;  13  Jnr.  857. 

The  most  satisfactory  proof  of  recovery  from 
an  unsound  state  of  mind  is  the  conviction  of 
the  non-reality  of  the  delusions  which  arose  from 
the  disease.    Ih, 

Where  a  testator  is  not  shewn  to  be  subject  to 
frenzy  or  fatuity,  it  is  necessary,  for  the  purpose 
of  establishing  his  insanity,  to  shew  that,  upon 
some  particular  subject,  he  was  under  a  delusion, 
as  to  &cts  within  his  own  observation  ;  and  that 
he  actually  believed  in  the  existence  of  facts 
which  a  rational  man,  from  the  use  of  his  senses 
under  the  same  circumstances,  would  have 
known  not  to  exist  Ditchhum  v.  FearH,  6  Jur. 
201. 

And  a  gross  exaggeration  of  slight  circum- 
stances may  amount  to  insane  delusion,  as  falling 
within  the  above  proposition  of  delusion  as  to 
facts.  But  a  testator  is  not  to  be  considered 
insane  from  entertaining  any  opinions,  however 
unfounded  or  absurd  :  as,  where  he  speaks  of  his 
kept  mistress,  who  had  died  before  him,  as  having 
been  a  person  of  *'  deep  religious  feeling."  Nor 
from  a  pretended  belief  in  non-existing  facts, 
assumed  for  the  purpose  of  deception :  as,  where 
the  testator  had,  in  October,  1832,  acknowledged 
a  child  by  his  second  wife  to  be  his  child  ;  and 
yet,  in  a  codicil  to  his  will,  dated  in  the  same 
year,  disowned  any  daughter  bom  of  his  second 
wife  ;  the  court  thinking  that  the  testator  never 
really  believed  that  such  child  was  illegitimate, 
but  that  he  only  threw  doubts  on  her  legitimacy 
for  sinister  purposes.    lb. 

Distinction  between  lunacy  with  lucid  inter- 
vals, and  a  state  of  sound  mind,  subject  to 
occasional  unsoundness,  arising  from  accidental 
and  temporary  causes.  J,  B,,  In  re,  1  Myl.  &  Or. 
638. 

Distinction  between  unsoundness  of  mind  and 
mere  dulness  of  intellect  Harrod  v.  Harrod, 
1  K.  &  J.  4  ;  18  Jur.  858  ;  2  W.  R.  612. 

A  weak  man  gives  a  bond  ;  if  it  be  attended 
with  no  fraud  of  breach  of  trust,  equity  will  not 
set  aside  the  bond  only  for  the  weakness  of  the 
obligor  ;  if  he  be  compos  mentis,  equity  will  not 
measure  people's  understanding  or  capacities ;  no 
such  thing  as  an  equitable  non  compos,  if  compos 
at  law.     Oenwnd  v.  Fitzroy,  3  P.  W.  130. 

Difference  between  imbecility  or  idiotcy  and 
delusion  in  respect  of  acts  of  business  observed 
n|K)n.  Bannatyne  v.  BannatynB,  2  Rob.  £cc.  Rep. 
472  ;  16  Jur.  864. 

Person  found  lunatic  by  Foreign  Jnriadiction.] 
— ^A  person  found  a  lunatic  by  a  competent  juris- 
diction abroad,  may  be  considered  a  lunatic  here. 
GUlam,  HxjmHe,  2  Ves.  J.  588  ;  2  Cox,  193. 

Person  lawfully  detained  at  a  Lnnatio — 
Person  ont  of  the  Jnriadiction.] — A  ''person 
lawfully  detained  as  a  lunatic"  in  s.  116 
sub-s.  1  (c),  of  the  Lunacy  Act,  1890,  means  a 
person  lawfully  detained  under  the  provisions  of 
that  act,  and  consequently  within  the  jurisdic- 


tion, and  does  not  include  a  person  lawfully 
detained  In  a  foreign  country  under  the  lavi-s  of 
that  country.  There  is  therefore  no  jurisdiction 
to  appoint  a  receiver  of  the  inoome  of  any  such 
l>erson  under  sub-s.  2  of  that  section.  Watkins, 
In  re,  66  L.  J.,  Ch.  636 ;  [1896]  2  Ch.  336 ;  74 
L.  T.  504  ;  44  W.  R.  609  ;  60  J.  P.  500— C.  A. 


II.  LUNATIC  SO  FOUND. 

a.  JuBiBDiOTioir  OF  Court  op  Lunacy. 

The  law  relating  to  the  junedietion  over 
lunatics,  their  treatment,  and  the  administration 
of  tlieir  property  is  now  reyulated  by  the  Lunacy 
Acts,  1890  ^  1891  (63  Vict,  c.  5  ;  54  ^  56  Vict, 
e.  66),  and  the  rules  made  thereunder  (Rules  in 
Lunacy,  1892-93). 

Crown.] — The  custody  of  the  persons  and 
estate  of  idiots  and  lunatics  was  a  power  not 
originally  in  the  crown,  but  was  given  to  it  by 
the  statute,  for  the  benefit  of  the  subject  Hume 
v.  Burton,  1  Ridgw.  224.    And  see  2  Inst  14. 

The  foundation  on  which  commissions  of 
lunacy,  out  of  chancery,  aro  grounded,  are 
these :  by  the  common  law,  the  lang,  as  parens 
patrisd,  shall  have  the  care  of  the  persons  and 
personal  estates  of  those  who,  from  their  want 
of  understanding,  are  incapable  of  taking  care 
of  themselves ;  and  for  this  reason,  the  king's 
committee  shall,  by  the  common  law,  have  the 
custody  of  the  persons  and  personal  estates  of 
all  idiots  and  lunatics,  to  the  end  that  provision 
may  be  made  against  their  wasting  their  proper- 
ties, or  their  injuring  their  own  persons,  or  those 
of  their  fellow-subjects.  And  by  statute  De  Pre- 
log.  Reg.  17  Ed.  2,  cc.  9  &  10,  the  king  shall  have 
the  real  estates  of  idiots  to  his  own  use,  only 
finding  them  necessaries,  and  he  shall  provide 
for  the  safe  keeping  of  the  real  estates  of 
lunatics,  so  that  they  shall  have  a  competent 
maintenance,  and  the  residue  shall  be  kept  for 
their  use,  to  be  delivered  to  them  when  they 
have  recovered  their  memory,  and  the  king  shall 
take  nothing  to  his  own  use.  Ely*s  (Lord)  Qise, 
1  Ridgw.  618. 

Every  person  who  has  attained  the  usual  age 
of  discretion,  is  presumed  in  law  to  be  of  sound 
mind,  until  the  contrary  is  proved,  1  H.  P.  C. 
33;  and  in  order  to  come  at  this  proof  the 
practice  formerly  was,  on  a  petition  to  the  Lord 
Chancellor,  suggesting  idiotcy  or  lunacy  in  a 
particular  person  of  a  competent  age,  and  verified 
by  affidavit  of  facts,  to  issue  a  writ  to  the  sheriff 
or  escheater  of  the  county  where  his  residence 
was,  to  try  by  a  jury,  on  personal  examination 
of  the  party,  whether  that  suggestion  was  true 
or  not ;  but  now  the  practice  is,  to  try  these 
matters  under  a  special  commission  of  inquiry. 
lb,,  621. 

Great  seal  hath  care  of  lunatics  under  special 
appointment,  and  acts  as  commissioner.  Wiyff 
V.  Tiler,  2  Dick.  652. 

Distinction  between  the  jurisdiction  of  the 
Court  of  ChanceiT,  and  in  lunacy  under  a  special 
waiTant  from  toe  crown  usually  intrusted  to 
the  keeper  of  the  great  seaL  Sherwood  v. 
Sanderson,  19  Ves.  280  ;  G.  Coop.  108  ;  13  R.  B. 
193. 

Under  the  statute  the  crown  commits  the  care 
of  lunatics  to  some  great  officer,  not  of  necessity 
the  chancellor.  The  warrant  confers  no  juria- 
diction,  but  only  a  power  of  administration^ 
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Oxenden  t.  Compton  iLori),  2  Yes.  72  ;  2  R.  B. 
131. 

The  jarisdiction  the  court  exercises  as  to 
idiots  and  lunatics  is  a  particular  one.  WMt- 
Mdy  Sx  parU,  2  Atk.  315. 

After  the  court  of  wards  was  taken  away,  the 
jurisdiction  over  lunatics  and  idiots  reverted 
back  to  the  Court  of  Chancery,  to  whom  it 
originally  belonged.  Burford  Corporation  v. 
Lenthall,  2  Atk.  553. 

Jurisdiction  of  magistrates  over  lunatics  only 
extends  to  poor  and  vagrant  ones.  Anon^  2  Atk. 
62. 

An  order  for  payment  made  by  the  Master  of 
the  Rolls  on  the  committee  of  a  trustee  become 
lunatic  discharged,  as  such  order  ought  to  be 
made  in  the  lunacy  ;  a  partv  in  such  a  character 
being  responsible  only  to  the  jurisdiction  of  the 
great  seaL    AmeM  v.  Parkinson,  2  Ph.  388. 

Settled  Land— Lunatic  Tenant  for  Life — Bill 
in  Parliament — Coets  of  Opposition — Payment 
oat  of  Corpufl.] — The  lords  justices  sitting  in 
lunacy  have  jurisdiction  to  order  the  costs, 
charges  and  expenses  incurred  in  relation  to  an 
unsuccessful  opposition  to  a  bill  in  parliament, 
affecting  the  estate  of  a  lunatic  tenant  for  life 
of  settled  land,  to  be  paid  out  of  the  corpus  of 
the  property  subject  to  the  settlement,  bloke, 
Jn  re,  72  L.  T.  280— C.  A. 

Jnrifldietion  of  Jndgee  of  Appeal  Court  to 
make  Orders  in  Chancery  Division.] — ^The  letter 
of  the  Lord  Chancellor  requesting  the  judges  of 
the  Court  of  Appeal  sitting  in  lunacy  to  act  as 
additional  judges  of  the  Chancery  Division  is 
not  limited  to  petitions  under  the  Trustee  Acts, 
but  applies  to  all  applications  in  lunacy  which 
require  also  an  exercise  of  the  jurisdiction  of  the 
Chancery  Division.  Piatt,  In  re,  57  L.  J.,  Ch. 
162  ;  36  Ch.  D.  410 ;  67  L.  T.  857 ;  36  W.  R.  273 
— C.A. 

Power  of  Court  to  Bar  where  Tenant  is 
Xnnatie.] — The  court,  under  its  lunacy  jurisdic- 
tion, has  power  to  bar  the  estate  tail  of  a  lunatic 
tenant  in  tail :  but  it  is  the  duty  of  the  court  so 
to  exercise  it  as  not  to  affect  the  rights  of  the 
persons  entitled  in  remainder  to  the  estate. 
Where  a  lunatic  was  tenant  in  tail  of  an 
undivided  share  of  an  estate,  and  an  action  was 
brought  for  the  partition  of  the  estate,  the  court, 
under  the  6th  section  of  the  Partition  Act,  1868, 
authorised  the  committee  of  the  lunatic  to 
request  a  sale  and  to  join  in  conveying  the 
estate  to  the  purchaser,  but  directed  that  the 
proceeds  of  the  sale  should  be  subject  to  the 
same  uses  as  the  lunatic's  estate  was  subject 
to  before  the  sale.  Pares,  In  re,  Lilliwfeton  v. 
Paree,  12  Ch.  D.  333  ;  41  L.  T.  674  ;  28  W.  R. 
193— C.A. 

Transfer  of  Fund  paid  in  under  Trustee  Belief 
Act.]— Where  a  person  who  has  been  found 
lunatic  is  entitlea  to  a  fund  which  has  been 
paid  into  court  under  the  Trustee  RdJef  Act, 
a  petition  may  be  presented  in  chancery  under 
the  Trustee  Relief  Act  and  in  lunacy,  and  the 
court  has  jurisdiction  to  make  an  immediate 
order  for  the  transfer  of  the  fund  to  the  account 
of  the  lunatic.  Tate,  In  re,  20  Ch.  D.  135  ;  47 
L.T.2— C.A. 

Charging  Order — ^Validity  of— Fund  in  Court.] 
— ^A  chieurging  order  obtained  by  a  judgment 


creditor  of  a  lunatic  docs  not  deprive  the  lords 
justices  of  their  power  to  dispose  of  the  funds 
for  the  benefit  of  the  lunatic,  which  were  under 
their  control  when  the  charging  orders  wcie 
obtained.  The  charging  orders,  though  not  dis- 
charged, cannot  be  acted  upon  until  after  the 
lunatic's  death  or  recovery.  Plendrrlelth^  In  re, 
62  L.  J.,  Ch.  993  ;  [1893]  3  Ch.  332  ;  2  R.  625  ; 
69  L.  T.  326  ;  42  W  R.  224  ;  68  J.  P.  164— C.  A. 

Appointment  of  Kew  Trustees — Order  autho- 
rising Execution  of  Power  on  behalf  of  Lunatic 
by  appointing  two  named  Persons  —  Vesting 
Order.] — Where  a  person  entitled  to  a  life 
interest  under  a  settlement  of  stock  who  has 
the  power  to  appoint  new  trustees  of  such  settle- 
ment in  the  event  of  the  death  of  any  trustee, 
becomes  of  unsound  mind,  there  is  jurisdiction 
on  the  death  of  the  trustees  to  make  an  order 
authorising  another  person  to  exercise  such 
power  on  behalf  of  such  person  by  appointing 
two  named  persons  as  new  trustees  and  vesting 
in  them  when  appointed  the  right  to  call  for 
a  transfer  of  the  stock.  Such  orders  should  in 
future  be  accompanied  by  a  certificate  of  the 
master  that  the  deed  of  appointment  had  been 
duly  executed.  The  jurisdiction  to  make  such 
an  order  is  given  by  the  Lunacy  Acts,  the  power 
to  appoint  being  a  fiduciary  one.  Bowwer,  In 
re  (3  De  G.  &  J.  658)  and  Skeat't  Settlement,  In 
re  (42  Ch.  D.  522),  approved.  SJiortridge,  In  re, 
64  L.  J.,  Ch.  191  -^1895]  1  Ch.  278  ;  12  R.  81  ; 
71  L.  T.  799  ;  43  W.  R.  257  ;  63  J.  P.  38— C.  A. 

Bankruptcy  —  Property  of  Lunatic.]  — The 
court  in  lunacy  has  no  power  to  deal  wiui  funds 
which  are  under  the  control  of  the  bankruptcy 
court.  Famham,  In  re,  65  L.  J.,  Ch.  456 ; 
[1896]  1  Ch.  836  ;  74  L.  T.  214  ;  44  W.  R.  465  ; 
3  Hanson,  123 ;  60  J.  P.  389— C.  A. 


Inquisition — Subsequent   A^udication 


in  Bankruptcy— Void  Gift  by  Lunatic— Title 
of  Trustee  in  Bankruptcy  —  KainteHance  of 
Lunatic.!  —  Quaere,  whether  a  person  found 
lunatic  by  inquisition  can  be  adjudicated  a 
bankrupt,  otherwise  than  under  the  direction  of 
the  committee  acting  under  the  order  of  the 
judge  in  lunacy.  Where  a  lunatic  so  found  by 
inquisition  was  subsequently  adjudicated  a  bank- 
rupt, the  lords  justices,  assuming  that  the 
adjudication  was  valid,  and  in  exercise  of  the 
power  given  by  ss.  117, 120  of  the  Lunacy  Act, 
1890,  to  dispose  of  the  lunatic's  property  for  his 
maintenance  and  otherwise,  refused  to  hand  over 
to  the  trustee  in  bankruptcy  certain  property 
of  the  lunatic  in  court  which  had  been  originally 
claimed  by  the  committee,  the  wife  of  the 
lunatic,  as  a  gift  to  her  prior  to  the  inquisition, 
but  which  £^t  was  void  under  s.  47  of  the 
Bankruptcy  Act,  1883,  by  reason  of  its  having 
been  made  within  two  years  of  the  adjudication 
in  bankruptcy.  The  gift  being  void,  the  property 
reverted  to  the  donor,  i.e.  the  lunatic,  and  as 
such  it  vested  in  the  trustee  subject  to  the 
jurisdiction  of  the  judge  in  lunacy.  Sanguinetfi 
V.  Stuckey'i  Banking  Of.  ([1895)]  1  Ch.  176) 
approved.  Famham,  In  re,  64  L.  J.,  Ch.  717  ; 
[1895]  2  Ch.  799 ;  12  R.  664 ;  73  L.  T.  231  ;  3 
Manson,  109— C.  A. 

Suificiency  of— Grant  of  Lands  in  Ire- 
land.]— Inquisition  taken  in  England  not  sufll- 
cicnt  to  found  grant  of  lands  in  Ireland.  He 
Chandoe  iDuke),  1  Sch.  ft  Lef.  301. 
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Order  of  SafiBreiiea.] — ^The  Yice-chancellor  may 
direct  the  reference  to  the  master,  in  the  first 
instance,  in  the  case  of  a  lunatic  trustee  or 
mortgagee.  But  the  order  upon  the  master's 
report  should  be  made  by  the  Lord  Chancellor. 
Anm,,  5  Sim.  822  ;  8  L.  J.,  Ch.  240. 

The  vice-chanoellor  has  no  authority  of 
reference  under  1  WilL  4,  c.  60,  with  respect  to 
a  lunatic  trustee.  Shorroeks,  In  tv,  WaUUf  Ex 
parte,  1  MyL  k  Cr.  81. 

Committal  ibr  Coatompt] — Commitment  in 
the  jurisdiction  of  lunacy  for  a  contempt,  by  the 
publication  of  a  pamphlet;  ignorance  of  the 
contents  will  not  excuse  the  printer.  JoTitSj  Ew 
parte,  13  Ves.  237. 

Petitioii—l  WilL  4,  e.  65,  ■.  87.1— Petition 
under  the  1  WiU.  4,  o.  65,  s.  27,  must  oe  entitled 
in  the  lunacy  as  well  as  in  the  cause.  Unett  v. 
Unett,  1  Jur.  620. 

BeeoiYer— Order  fbr  Payment  by^Interoit.] 
— Orders  in  lunacy,  giving  the  receiver  liberty 
to  pay  money  are  not  within  the  meaning  of 
8.  27  of  8  &  4  Vict.  c.  105,  so  as  to  bear  interest. 
Hooptt  V.  Kiwjtton  (LorS),  11  Ir.  £q.  B.  469. 

Costs  of  Partltioa  Aetion— Xortgago.]— A 
decree  for  partition  was  made  of  an  estate,  one 
share  of  which  belonged  to  a  lunatic  as  tenant 
in  talL  It  was  directed  that  the  lunatic's  costs 
should  be  raised  by  mortgage  out  of  the  land 
allotted  to  her.  The  lunatic's  share  was,  how- 
ever, conveyed  to  her  in  tail,  without  any  pro- 
vision for  costs.  On  a  petition  in  lunacy : — 
Held,  that  the  court  has  no  jurisdiction  in  lunacy 
to  authorise  the'committee  to  raise  the  lunatic's 
costs  by  mortgage.  Bloamar,  In  re,  2  De  G. 
F.  ft  J.  154. 

Praetioe— Foreign  Afidavits.] — Foreign  affi- 
davits must  be  either  filed  or  made  exhibits. 
Sieimtean,  Ex  parte,  1  W.  B.  58. 

88  ft  40  Geo.  3.]— The  statute  89  ft  40  Geo.  8 
(Lord  Eldon's  Act),  does  not  apply  to  money 
paid  into  court  in  the  matter  of  a  lunatic. 
vemeyy,  Ex  parte,  Jacob.  234. 

Appeals  in  Lvnaey.]  —  No  appeal  from  a 
decision  of  the  Lord  Chancellor  touching  idiots 
or  lunatics,  except  to  the  king  in  council.  Shel- 
don V.  Farte9CU4s  Aland,  8  P.  Wms.  108,  n. 

No  appeal  to  the  house  of  lords  lies  against 
an  order  in  lunacy.  Roehfort  v.  Ely  (^Earl),  1 
Bro.  P.  C.  450  ;  1  Bidgw.  641 ;  2  Ves.  72. 

An  appeal  from  orders  in  lunacy  lies  to  the 
sovereign  in  council,  and  not  to  the  house  of 
lords.  Laneehonmgh  (^Earl),  In  re,  LI.  ft  G. 
503. 

The  appeal  in  lunacy  is  to  the  king  in  counciL 
Oxenden  v.  Compton  (Intrd),  2  Yes.  69,  261 ; 
4  Bro.  0.  C.  231 ;  2  B.  B.  131. 


h.  GOHMISSION. 

1.  Petition  for. 

9  000.  4,  0.  41,  ■■.  88  ft  48.]— The  Lord  Chan- 
cellor cannot  act  under  the  9  Geo.  4,  c.  41, 
88.  39  ft  42,  on  petition.  Knight,  In  re,  9  L.  J. 
(0.8.)  Ch.  230..  •' 


Servioo.] — ^Where  the  next  of  kin  of  a  lunatic 
are  unknown,  a  petition  in  lunacy  ought  to  be 
served,  not  on  the  solicitor  to  the  treasury, 
but  on  the  attorney-general.  Bowrke,  In  re,  i 
De  G.  J.  ft  S.  426. 

In  a  case  where  there  are  no  next  of  kin  of  the 
alleged  lunatic,  it  is  not  necessary  to  serve  the: 
attorney-general  on  behalf  of  the  crown  before 
the  inquisition  is  returned.  Earl,  In  re,  1  Jur. 
524. 

Petitions  in  the  matter  of  a  person  found  an 
idiot  must  be  served  on  the  attomey-generaL 
Watnon,  Ex  parte,  Jacob.  161. 

Hearing — Sight  of  Pre-andienee.] — Petition, 
in  lunacy  nmy  be  heard  out  of  its  turn  when  it 
relates  to  the  person  of  the  lunatic,  or  to  hi» 
estate,  if  his  estate  be  in  danger.  Otherwise  it 
forms  no  exception  to  the  regular  course  of 
proceedings.    Anon,,  1  MolL  160. 

Where  two  petitions  in  the  same  matter  are- 
answered  on  the  same  day,  that  which  is  first 
presented  is  entitled  to  pre-audience.  Brooknutny 
In  re,  1  Mac  ft  G.  199  ;  1  Hall  ft  Tw.  435. 

Where  two  petitions  are  presented  in  the  same 
matter,  and  answered  by  the  Lord  Chancellor  ou 
the  same  day,  that  which  is  first  lodged  in  the 
secretary's  office  is  entitled  to  be  first  opened. 
lb. 

Amendment.] — In  lunacy,  any  .orders  which 
the  circumstances  shewn  by  the  evidence  render 
expedient,  may  be  made  without  an  amendment 
of  the  petition.  Stair^  In  re,  1  Coop.  t.  Cott.. 
227. 

Whoa  Pending— Bestraiaing  Lnnatio— Pro- 
tooting  Property.] — Between  the  presentation 
of  a  petitioa  for  an  inquiry  in  the  case  of  an. 
allied  lunatic  and  tl^e  official  finding,  he  may 
be  restrained  by  the  court  from  leaving  the: 
jurisdiction,  and  his  property  may  be  protected 
from  any  disposition  or  misuse  by  wnich  the 
purpose  of  the  inquiry  might  be  fnistrated,  but 
this  interference,  being  provisional  and  only 
allowed  as  subservient  to  the  investigation, 
cannot  co-exist  with  an  order  prohibiting  th& 
prosecution  of  the  latter.  Lawl&r,  In  re,  Waithy 
Ex  parte,  Ir.  B.  8  £q.  506. 

Tne  court  will  protect  the  property  of  a 
supposed  lunatic,  in  the  interval  between  the 
presenting  of  a  petition  for  a  commission  of 
lunacy  and  the  finding  of  the  jury ;  but  it  will 
at  the  same  time  take  care  that  ample  means 
for  resisting  the  commission  be  furnished  to 
those  who  act  in  the  inquiry  on  the  alleged 
lunatic's  behalf.  Holmee,  In  re,  4  Buss.  186  ^ 
98  B.  B.  42. 


Proteotioa  to  Perioa  of  alleged  Lnaatie.]: 


— Protection  will  be  granted  to  the  person  of 
the  alleged  lunatic  pending  inquiry.  JSaylor^ 
In  re,  1  N.  B.  173— L  J  J. 

Order  fur  Visitors  in   Lvnaey   to   see  th* 

Lunatie.] — ^A  petition  for  an  inquiry  into  the- 
state  of  mind  of  an  alleged  lunatic  having  been 
presented,  and  disputes  having  arisen  as  to  the 
terms  under  which  access  of  medical  witnesses- 
should  be  allowed,  the  court  made  an  order  that 
two  of  the  visitors  in  lunacy  should  see  the 

alleged  lunatic  and  report  to  the  court.    , 

In  re,  or  A'.  Y,  Z.,  In  re,  18  Ch.  D.  26 ;  45  L.  T. 
97— C.  A. 
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Medical  WitnestM.]  —  When  the  medical 
witnesses  for  the  alleged  lunatic  had  seen  her 
alone,  it  ¥ra8  held  that  they  were  not  entitled 
to  be  present  when  the  medical  witnesses  for 
the  petitioner  saw  her.    Jb. 


Keeper  of  Pr ivate  Asylnm.  ]  -—A  certificate 


of  lunacy  will  not  be  received,  if  given  by  a 
physician  who  keeps  a  private  lunatic  asylum. 
Anan.,  Dr.  286  ;  6  Ir.  Eq.  B.  389. 

Iiiue  direeted  to  be  tried  before  Judge  of  High 
Court.] — When  an  issue  is  directed  by  an  order 
in  lunacy  to  try  the  question  of  the  insanity  of 
an  idlcged  lunatic  before  a  judge  of  the  High 
Ck>nrt  of  Justice  under  the  Lunacy  Begulation 
Act|  1862,  s.  4,  it  is  not  necessary  to  commence 
the  proceedings  by  a  writ  of  summons,  the  order 
for  the  issue  being  sufficient  to  give  jurisdiction 
to  the  judge.  Scatty  In  re^  54  L.  J.,  Ch.  194 ; 
27  Ch.  D.  116  ;  M  W.  B.  801. 

Adminietratioii  Action— Beferenoe  to  Chamben 
to  Inquire  into  Sanity  of  Defendant] — A  testator 
left  certain  property  to  trustees  for  the  benefit 
of  the  defendant,  an  infant,  who  from  evidence 
appeared  to  be  of  weak  intellect.  The  trustees 
Hied  a  bill  to  carry  the  trusts  of  the  will  into 
execution,  and  moved  under  the  16th  section 
of  the  16  &  16  Vict.  c.  86,  for  a  reference  to 
chambers  to  inquire  into  the  state  of  defendant's 
mind,  the  object  being  to  save  expense  of  a  com- 
mission of  lunacy.  The  court,  in  exercising  a 
discretion  given  by  the  16th  section  of  the  act, 
refused  the  motion.  Adatrn  v.  Smythj  22  L.  J., 
Ch.  968. 

Iiaue  establiilied  by  two  Yerdieti.] — Issue 
directed  as  to  lunacy  is  established  by  two 
verdicts.  Uolyland,  Ex  parted  11  VesL  10 ;  8 
B.  B.  67. 

Sale  of  Steek  pending  Inquiry.] — Method  by 
which  an  alleged  lunatic  residing  abroad  may 
obtidn  a  sale  of  stock  standing  in  his  name 
pending  an  inquiry  as  to  his  sanity.  IfayUn; 
In  re,  1  N.  B.  173— LJJ. 


2.  luue  oil 

When  Direeted— PrimA  flMie  Caae  of  Inianity.] 

— On  a  petition  for  a  commission  of  lunacy.  Lord 
Chancellor  requires  all  the  facts  and  evidence 
to  be  laid  before  him,  and  a  case  to  be  made 
amounting  at  least  to  a  probability  of  insanity. 
The  mere  issuing  a  commission  may  produce 
consequences  highly  detrimental,  and  ic  is  not 
to  issue  without  great  circumspection,  Lord 
Chancellor  interposing  to  give  mrections  per- 
sonalty to  physicians  to  visit  the  supposed  lunatic, 
and  afterwards  to  consult  with  them  apart,  it 
being  almost  the  only  case  in  which  the  judge 
is  justified  and  boimd  to  use  private  means  of 
obtaining  information ;  the  expenses  to  be  borne 
by  the  fund  if  it  comes  into  the  possession  of  the 
crown,  by  the  person  who  is  the  subject  of  inquiry 
being  found  a  lunatic  Perue,  JEx  parte,  1  MolL 
219. 

Lnbeeillty.]  —  The  jurisdiction  of   the 

chancellor  to  grant  a  commission  in  the  nature 
of  a  writ  de  lunatico  inquirendo,  is  not  confined 
to  cases  of  mere  lunacy.  The  court  will  extend 
its  protection  where,  through,  imbecility  of  mind, 


the  party  is  incapable  of  managing  his  own 
affairs.  Managhan,  In  re,  8  Jo.  ft  Lat.  258 : 
9  Ir.  Eq.  B.  253. 

The  commission  of  lunacy  is  not  confined  to 
strict  insanity,  but  is  applied  to  cases  of  imbecility 
of  mind,  to  the  extent  of  incapacity  from  any 
cause,  as  disease,  age,  or  habitual  intoxication. 
Ridgeway  v.  Darwin,  6  Ves.  65  ;  6  B.  B.  227. 


Old  Age.]— The  commission  of  lunacy  is 


applicable  to  incapacity  from  cause  distinct  from 
lunacy,  as  old  age  ;  but  the  return,  if  not  in  the 
words  of  the  commission,  must  have  equivalent 
words,  and  in  such  a  case  the  proper  return  is, 
that  the  party  is  of  unsound  mind,  so  that  he  is 
not  sufficient  for  the  government  of  himself,  &c. 
Ogle,  Eay parte,  15  Yes.  112. 

One,  through  great  age,  being  deprived  of  his 
memorv,  and  become  almost  non  compos  mentis, 
was  admitted  to  answer  by  his  guardian,  in 
regard  the  matter  in  question  being  small ;  but 
had  the  value  been  considerable,  the  regular  way 
would  have  been  to  have  taken  out  a  commission 
of  lunacy,  and  have  got  a  committee  assigned, 
by  Loixl  Talbot.  Anon,,  -cited  in  Shek^  v. 
Aland,  3  P.  Wms.  11,  n. 

Ineapaeity   to   manage   Afbire.]  —  To 

support  a  commission  in  nature  of  writ  de 
lunatico  inquirendo,  it  is  sufficient  that  party 
is  incapable  of  managing  his  own  affairs.  CHo- 
son  V.  Jeyet,  6  Ves.  273  ;  5  B.  B.  295. 


Dieoretion— Benefit  ef  Lnnatie.]— Com- 


mission of  lunacy  the  subject  of  discretion, 
regulated  solely  by  the  benefit  of  the  lunatic, 
with  reference  to  the  care  of  his  person  and 
property ;  not  of  course,  therefore,  upon  the 
mere  fact  of  lunacy.  TonUinton,  Ejb  parte, 
Broadhunt,  Ex  parte,  1  V.  &  B.  57  ;  12  B.  B. 
191. 


Proteotion  of  Person  or  Bitate.]  —  In 


determining  whether  it  is  proper  that  a  com- 
mission of  lunacy  should  issue,  the  court  ia 
governed  solely  by  the  consideration  of  what  is 
necessary  for  the  protection  of  the  person  and 
property  of  the  party,  and  has  no  regard  to  the 
possible  result  of  the  commission  upon  the 
validity  of  his  antecedent  acts,  or  to  the  motivea 
which  have  actuated  the  proceedings.  J.  JB,, 
In  re,  1  MyL  &  Cr.  588. 

A  commission  of  lunacy  refused  where  the 
lunatic  did  not  require  the  protection  of  the 
court  either  for  himself  or  his  property;  the 
object  of  the  petitioner  being  to  obtain  a  main- 
tenance out  of  the  estate.  Clare,  In  re,  3> 
Jo.  &  Lat.  571. 


On  Applieation   of  Stranger.]  —  Com. 


mission  of  lunacy  in  a  proper  case,  granted  upon 
the  application  of  a  stranger,  and  without  regard 
to  his  motive ;  the  lunatic  being  a  natural  child,, 
and  his  mother  opposing  it.  Ogle,  Ex  parte,  1& 
Ves.  112. 

This  court,  will,  on  the  application  of  a 
stranger,  issue  a  commission  of  lunacy,  where 
the  particular  circumstances  of  the  case  are  such 
as  to  warrant  its  interference  for  the  protection 
of  the  idleged  lunations  person  or  property. 
,  In  re,  23  L.  T.  (OA)  123. 

Ill-treatment  by  the  nearest  relatives  is  a 
ground  for  granting  a  conmiission  to  strangera 
-i-and  .the.  former  will  be  oompdled  to  pay  the 
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oosti  occasioned  by  their  (^position.  Smth, 
In  re,  1  Bnas.  848. 

Priaeiple  on  wliieh  OommiMioB  lined.] — 
Upon  a  petition  presented  for  an  inqniry  into 
<iie  state  of  mind  of  an  alleged  lunatic,  the  well- 
being  and  happiness  oi  the  lunatic,  as  well  as  the 
security  of  his  property,  are  taken  into  considera- 
tion ;  and  when  these  points  are  left  in  obscority 
the  court  will  direct  further  inquiries  before 
iflsoing  a  commission.  Holhyn^  In  re,  Peter, 
Bm  parte,  29  L.  T.  305. 

Agmintt  whom  —  Voa-Miideiit  Owners.]  — 
Commission  of  lunacy  against  a  person  who  was 
at  St.  Yenant  in  France,  ordered  to  be  executed 
in  JBttsex,  where  his  mansion-house  is.  Southeote, 
Emparte,  AmbL  109  ;  2  Yes.  401. 

Upon  a  petition  for  inqniry  into  the  alleged 
lunacy  of  8.,  who  was  resident  in  Australia,  but 
whose  property  was  wholly  situate  in  England, 
the  court  ordered  an  inquiry  before  a  jury  in 
Middlesex,  and  gave  permission  to  the  petitioners 
to  take  proper  steps  to  bring  him  to  England. 
SeoU,  ill  fv,  22  W.  B.  748. 

Bervioe  out  of  Juriidietion.! — Where 

an  inquiry  was  directed  concerning  the  lunacy  of 
an  alleged  lunatic  resident  abroad,  and  whose 
presence  was  dispensed  with,  service  of  the  order 
to  that  effect  was  directed  to  be  made  upon  her 
and  upon  her  stepfather  with  whom  she  was 
living,  by  registered  letter.  Lanwame,  In  re, 
46  L.  T.  668  ;  30  W.  B.  759— C.  A. 

Aliens.] — A  commission  of  lunacy  may 

issue  against  an  alien.  The  domicile  of  the  party 
against  whom  a  commission  of  lunacy  is  applied 
for,  is  not  material  to  the  question  of  jurisdiction, 
though  it  may  be  material  to  the  question  of 
discretion ;  if,  for  instance,  the  party  has  come 
here  for  a  short  time  or  for  a  particular  purpose. 
Bariatintki  iPrineeu),  In  re,  1  Ph.  374  ;  13 
L.  J.,  Ch.  69  ;  8  Jur.  157. 

A  person  found  a  lunatic  in  Jamaica,  where 
his  property  is  situated,  comes  to  England, 
aocompanied  by  one  of  his  committees ;  a  com- 
mission of  lunacy  ought  to  issue  against  him 
here.    Sbueteun,  In  re,  1  Auss.  312. 

A  Portuguese  gentleman  whose  domicile  was 
in  Portug^  whose  property,  with  a  very  trifling 
exception,  was  in  Portugal,  and  whose  wife  and 
only  cluld  were  residing  there,  became  lunatic  in 
England,  and  had  been  so  for  some  years.  A 
petition  was  presented  by  his  relations  in 
England  for  an  inquiry  as  to  his  state  of  mind. 
Proceedings  in  lunacy  were  at  the  same  time 
taken  in  Portugal  by  his  wife,  and  the  Portuguese 
court  issued  a  request  to  the  English  courts  to 
inquire  into  his  state  of  mind.  The  wife  applied 
here  to  have  an  inquiry  as  to  the  time  when  the 
lunacy  commenced,  it  being  desired  bv  the 
Portuguese  court  that  such  inquinr  should  be 
made  in  England :— Held,  that  the  25  ft  26 
Yict.  c.  86,  s.  3,  does  not  take  away  the  power  of 
the  court  to  direct  such  an  inquiry  where  special 
circumstances  render  it  desirable.  Sottowutior, 
In  re,  L.  R.  9  Ch.  677. 

Held,  that  under  the  circumstances  of  the 
case,  such  an  inquiry  ought  not  to  be  directed, 
as  it  was  not  required  for  any  purpose  of  the 
proceedings  in  England,  and  the  finding  might 
affect  other  parties  who  could  not  effectufdly 
intervene  in  the  inquiry,  and  yet  would  probably 
be  treated  in  Porti^ial  as  concluded  by  it.    lb. 


Person  Aeqnitted  on  Crimiaal  Ghazge  on 

ground  of  Insanity.]— When  a  person  has  been 


tried  upon  a  criminal  charge,  and  acquitted  on 
the  ground  of  his  insanity,  and  was  thereupon 
confined  in  a  lunatic  asylum  under  39  &  40 
Geo.  3,  c.  94,  the  chancellor  upon  the  application 
of  a  creditor,  issued  a  commission  of  lunacy,  the 
party  being  entitled  to  property  of  the  value  of 
6001,    Pearee,  In  re,  8  Jur.  89. 

Kotleo  of  Issue.] — Where  notice  should  be 
given  of  the  issuing  a  commission  for  an  inquest. 
Rex  V.  Daly,  1  Yes.  Sen.  269. 

Form  of  Oommisilon.] — The  form  of  com- 
missions of  idiotcy  is  now  settled  as  arising  out 
of  the  form  of  the  writs,  and  they  cannot  be 
altered  or  adopted  to  any  particular  case,  for  the 
law  only  enables  the  judge  to  inquire  as  to  the 
genus  and  species  of  insanity.  Rochforty.Ely 
iLorO),  1  Ridgi^'.  539. 

Ita  quod,  &c.,  in  commission  of  lunacy,  are  not 
so  material  as  to  render  their  omission  i^atal,  for 
these  words  are  not  descriptive  of  unsoundness  of 
mind,  but  expressive  of  the  effect,  and  they  arc 
not  to  be  found  in  all  commissions  of  this  sort. 

Commissions  of  idiotcy  are  now  settled,  an<i 
cannot  be  altered.    lb. 

XemoYal  of  Lnnatie  oat   of  Jniiadistion.]— 

Where  a  lunatic  had  been  taken  out  of  the 
jurisdiction  before  the  compiission  issued,  an 
order  was  made  that  she  should  be  brought  back 
to  England.     Wfkeham,  In  re.  Turn,  ft  K.  537. 

8.  Oarriage  of. 

Clalni  of  Wilb  to  PnflNrenee.] — ^The  wife  of  a 
lunatic  has  no  preference  over  his  children  in  the 
carriage  of  a  commission.  Each  case  must  stand 
on  its  own  circumstances  ;  but  the  petition  which 
is  first  presented  has  prim&  facie  tne  best  claim. 
Wood,  In  re,  2d  Jj.  J.,  Ch.  54 ;  1  L.  T.  119 ; 
6  Jur.  (N.8.)  113  ;  8  W.  R.  70. 

Person  most  likely  ta  bring  oat  Trath.] — On  a 
contest  for  the  carriage  of  a  commission  of  lunacy 
that  party  is  selected  who  is  most  likely  to 
bring  out  the  whole  truth,  subject  to  which  a 
preference  is  given  to  the  nearest  of  kin. 
Applications  by  other  parties  for  leave  to  attend 
the  execution  of  the  commission  are  in  the 
discretion  of  the  court,  and  mere  relations  are  not 
generally  allowed  to  do  so  unless  they  have  an 
interest.  A  suggestion  that  a  party  who  applied 
for  such  leave  on  the  ground  of  interest,  should, 
as  the  condition  of  its  being  granted,  be  con- 
cluded by  the  verdict,  overruled  Neebitt,  In  re, 
2  Ph.  245. 

Where  there  is  a  contest  between  several 
parties  for  the  carriage  of  a  commission  of  lunacy, 
the  court  considers  only  which  of  them  is  most 
likely  to  bring  out  the  truth,  uid  no  regard  is 
paid  to  proximity  of  relationship  or  other  con- 
siderations of  that  kind,  though  these  are  of 
importance  when  the  question  is  as  to  the 
appointment  of  a  committee.  In  a  contest  for 
the  committeeship  of  a  lunatic,  the  party  who 
has  had  the  carriage  of  the  commission  is  not  on 
that  groimd  entitled  to  any  preference.  When 
the  issuing  of  a  commission  of  lunacy  is  opposed, 
or  the  carriage  of  it  contested,  the  court  will  not 
prospectively  give  leave  to  any  party  to  profKwe 
himself  as  committee,  in  the  event  of  the  subject 
of  the  commission  being  found  of  unsound  mind ; 
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bat  in  issuing  the  commission  will  direct  that  no 
proceedings  be  taken  for  the  appointment  of  a 
committee  until  farther  order.  Webb,  In  re, 
2  Ph.  10. 

KearMt  Belatloni  preferred.] — ^The  nearest 
relations,  though  opposing  a  commission  of 
lunacy,  shnll  have  the  carriage  of  it,  if  granted, 
unless  some  rt.>a.<^n  to  the  contrary.  2bmlin$(m, 
He  parte,  1  V.  &  B.  67  ;  12  R.  B.  191. 

Brother  preferred  to  Wife.] — In  a  competition 
between  the  brother  and  the  wife  of  an  alleged 
lunatic  for  the  carriage  of  the  commission,  the 
Lord  Chancellor  gave  a  preference  to  the  brother, 
on  the  ground  that,  in  the  particular  case,  the 
wife  had  an  interest  in  preventing  the  proof  of 
the  lunacy  being  carried  back  beyond  a  certain 
period.  Whittaker,  In  re,  4  MyL  k  Cr.  441 ; 
8  L.  J.,  Ch.  313  ;  3  Jur.  693. 

Xatonal  Aunt  pr^ilerred  to  Alien  Half- 
brother.] — ^Where  a  commission  of  lunacy  issued 
against  "a  lady,  who  was  the  daughter  of  a 
Russian  nobleman  by  an  English  lady,  and  who 
had  always  resided  in  England,  the  carriage  of 
the  commission  was  given  to  the  maternal  aunt 
of  the  lunatic  in  preference  to  her  half-brother 
who  was  an  alien,  although,  if  the  lunacy  was 
not  shewn  to  have  begun  before  a  particular 
time,  the  aunt  would  be  benefited  by  a  will 
made  by  the  lunatic ;  but  leave  ¥ra8  given  for 
the  brother  to  attend  the  execution  of  the 
commission,  and  to  produce  and  cross-examine 
witnesses.    Bariatinski,  In  re,  13  L.  J.,  Ch.  69. 

Secretary  of  Lunatioe*  Triteid  Beeiety  pre- 
ferred to  Kext  of  Xin.] — The  carriage  of  a  com- 
mission of  lunacy  given  to  the  secretary  of  the 
Lunatics*  Friend  Society  in  preference  to  the 
next  of  kin  of  the  lunatic.  Anttie,  In  re, 
1  Mac.  &  a.  200  ;  1  Hall&  Tw.  313. 

Priority  of  Petitioa.]— The  priority  of  petition 
for  a  commission  de  lunatico  inquirendo  gives  a 
primA  facie  right  to  the  carriage  of  it  when 
issued.  Wood,  In  re,  1  De  G.  F.  &  J.  142  ;  29 
L.  J.,  Ch.  54  ;  6  Jur.  (N.B.)  113 ;  1  L.  T.  119  ;  8 
W.  R.  70. 

Where  two  petitions  are  presented  for  a  com- 
mission of  lunacy,  and  the  only  question  between 
the  parties  is,  which  should  have  the  carriage  of 
the  commission,  those  who  first  presented  their 
petition  vrill  be  entitled  to  it ;  and  the  fact  that 
a  power  of  attorney  was  given  by  the  lunatic  to 
one  of  such  last-named  petitioners  will  not 
militate  against  him.    lb. 

Two  petitions  for  a  commission  of  lunacy  were 
presented,  one  by  the  wife  of  a  lunatic,  the 
other  by  a  nephew  jointly  with  his  wife,  who  was 
the  daughter  of  the  lunatic  by  a  former  marriage. 
The  petition  of  the  nephew  and  his  wife  was 
the  earlier  in  date  : — Held,  that  a  wife  is  not 
entitled  to  any  preference  over  a  child  of  the 
alleged  lunatic,  as  to  the  conduct  of  proceedings 
under  a  commission  of  lunacy,  and  that  it  not 
being  shewn  that  there  was  any  impropriety  on 
the  part  of  the  nephew  and  daughter,  or  that  the 
petition  of  the  wife  was  preferable,  the  conduct 
of  the  proceedings  ought  to  be  given  to  the 
nephew  and  daughter  as  having  presented  the 
earlier  petition.    lb, 

4.  Ezeoution  of. 

Prooedure  prior  to  Inquiry — Commiieion  not 
aeted  upon.] — Lunacy  commission  kept  back  for 


several  years,  and  not  acted  upon,  is  a  contempt, 
and  vrill  be  dismissed  with  costs.  Anon,,  2  Atlu 
52. 

Order  for  Xedieal  TtiamlnatloiL] — A 

master  in  lunacy  has  jurisdiction,  under  s.  26  of 
the  Lunacy  Act,  1891,  to  issue  a  writ  of  attach- 
ment to  enforce  an  order  requiring  the  attendance 
of  an  alleged  lunatic  for  medical  examination  ;. 
but  in  ordinary  cases  it  is  better  to  refer  the 
matter  to  the  court.  Bathe,  In  re,  or  B,,  In  rcy 
61  L.  J.,  Ch.  446 ;  [1892]  1  Ch.  459 ;  66  L.  T.  38  ; 
40  W.  R.  369^0.  A. 


Report— Bight  of  alleged  Lunatie  te  tee  J 


— ^The  medical  examination  of  an  alleged  lunatic, 
which  the  master  has  power  to  order  under 
s.  26,  sub-s.  2,  of  the  Lunacy  Act,  1891,  may  be 
made  by  a  medical  practitioner  appointed  to 
report  to  the  court,  or  by  one  who  will  see  the 
alleged  lunatic  in  the  interest  of  the  petitioner, 
and  with  a  view  to  being  called  as  a  witness  by 
him  at  the  inquisition.  In  the  former  case  the- 
medical  practitioner  would  have  to  make  a  report 
to  the  court ;  in  the  latter,  he  is  not  obliged  to* 
make  any  written  report  at  all,  and  if  he  does* 
make  one,  and  send  it  to  the  petitioner's  solicitor, 
it  is  in  the  nature  of  a  proof  of  the  evidence  that, 
he  is  to  give,  and  the  ^eged  lunatic  has  no  right- 
to  see  it  before  the  inquisition.  Bathe,  In  re,  or 
B,,  In  re,  61  L.  J.,  Ch.  487 ;  [1892]  3  Ch.  194  ? 
67  L.  T.  62— C.  A. 

Power   of    Commistioaen   te   enmmoiL 


Witneeeei.]  —  Commissioners  of  lunacy  have- 
power  of  summoning  witnesses  as  incident  to* 
their  office.  Lund,  Ex  parte,  6  Yes.  783  :  6  R.  R. 
45. 

Prodnetion  ef  Lunatio.] — ^Where  the  hushandr 
was  a  lanatic,  the  wife,  though  an  Irish  peeress, 
committed  for  not  producing  him.  Wenman'e^ 
(Lard)  Case,  1  P.  Wms.  701. 

Proeeention  of  Inquiry.] — An  alleged  lunatic 
is  entitled  of  right  to  have  an  inquiry  which  has. 
been  ordered  prosecuted  at  once,  or  to  have  the* 
ordcT  for  such  inquiry  discharged.  Naylor,  In  re, 
1  N.  R.  173— L.JJ. 

Lnnaey  Begnlation  Aot,  1862.] — Sect  4 

of  the  above  act  is  prospective.    lb. 

An  inquiry  ordered  before  the  above  act  came- 
into  force  ought  to  be  prosecuted  before  a  master 
in  lunacy — not  before  a  judge  of  a  common  law 
court.    lb, 

Plaee  at  whieh  Commiseion  should  be  «ze- 
ented.] — The  rule  is  not  inflexible  that  an  inquiry 
by  a  jury  as  to  the  state  of  mind  of  an  alleged 
lunatic  must  take  place  near  his  place  of  resi- 
dence, and  there  being  reason  to  believe  that  a. 
strong  local  feeling  as  to  the  proceedings  existed 
in  the  neighbourhood  where  the  alleged  lunatic- 
resided,  the  inquiry  was  directed  to  be  held  in 

London.      ,  In  re,  or  X  Y,  Z,,  In  r«,  18 

Ch,  D.  26  ;  48  L.  T.  97. 

A  commission  of  lunacy  against  a  person  who 
was  at  St.  Yenant  in  France,  ordered  to  be  exe- 
cuted in  Essex,  where  his  mansion-house  is. 
Southoate,  Ex  parte,  AmbL  109  ;  2  Yes.  401. 

A  commission  of  lunacy  is  properly  directed 
to  the  place  where  the  alleged  lunatic  has  gener- 
ally resided,  although  a  great  many  witnesses,, 
to  be  produced  and  examined  in  the  inquiry,. 
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reside  at  another  place,  of  which  the  lunatic  is  a 
native.    JepJuon^  In  re,  2  Jur.  200. 

# 

Place  at  whieh  CommiBiion  ihoiild  be  «ze- 
euted.] — ^To  avoid  inconvenience  and  expense, 
a  commission  was  directed  to  issue  into  Middle- 
sex, although  the  supposed  lunatic  was  residing 
in  Herts.     Waters,  In  ta,  2  MyL  &  Cr.  38. 

Commission  of  lunacy,  to  ascertain  when 
lunacy  commenced,  directed  to  be  executed  in 
the  neighbourhood  in  which  the  lunatic  resided 
prior  to  his  lunacy,  and  as  alleged  by  one  party, 
not  in  that  to  which  he  had  been  since  conveyed ; 
although  evidence  was  given  of  his  inability  to 
bear  removaL    Sinith,  Ex  pnrte,  1  Swanst.  4. 

When  lunatic  is  unfit  to  go  before  jury,  and 
the  whole  of  jury  cannot  go  to  lunatic,  one  or 
two  go  and  examine,  and  report  to  the  rest  his 
«tate  and  condition.    Jft.  7. 

Commission  of  lunacy  uniformly  executed  at 
the  residence  of  the  party  ;  for  that  purpose  his 
mansion-house,  if  none,  his  last  place  of  abode  ; 
no  instance  of  exception  where  he  was  within 
the  realm;  convenience  of  witnesses,  &c.,  no 
^ground  for  exception.  Baker,  Ea  parte,  19 
Ves.  340  ;  G.  Cooper,  206. 

Application  at  to.] — A  fair  and  reasonable 
;appUcation  as  to  the  execution  of  a  commission 
of  lunacy  is  not  discouraged,  but  otherwise  it 
will  be  dismissed  with  costs.  Ward,  Ex  parte, 
•6  Ves.  579. 

Order  for  Inquiry  befbre  Judge  of  the  High 

•Court.] — ^When  an  issue  is  directed  by  an  order 
in  lunacy  to  try  the  question  of  the  insanity  of 
.an  alleged  lunatic  before  a  judge  of  the  High 
Court  of  Justice  under  the  Lunacy  Begulation 
Act,  1862,  s.  4,  it  is  not  necessary  to  commence 
the  proceedings  by  a  writ  of  summons,  the  order 
for  the  issue  being  sufficient  to  give  jurisdiction 
to  the  judge.  Scott,  In  re,  64  L.  J.,  Ch.  194 ; 
27  Ch.  D.  116 ;  61  L.  T.  736  j  32  W.  K.  801— 
C.  A. 

An  inquisition  of  lunacy  is  prim&  facie  evi- 

•dence  of  lunacy ;   but  where  the  question  of 

sanity  is  raised  in  a  cause,  the  parties  disputing 

the  lunacy  are  ordinarily  as  of  right  entitled  to 

an  issue.     Elliott  v.  Ince,  5  W.  R.  482. 

Bight  to  JnryJ  —  The  right  of  an  alleged 
lunatic  to  demand  a  jury  is  confined  to  the 

•original  inquiry.  Talbot,  In  re,  51  L.  J.,  Ch. 
360  ;  20  Ch.  D.  269  ;  45  L.  T.  730  ;  30  W.  R.  386 

— ^C.  A. 

Ckimpromise  of  Commiiiion.] — The  plaintiff 
being  confined  in  a  lunatic  asylum,  and  an  inquisi- 
tion under  a  commission  of  lunacy  being  held 
•upon  her,  and  attended  by  her  counsel,  before  any 
verdict  was  given  an  agreement  was  signed  by 
her  counsel,  and  counsel  attending  for  the  pro- 
moters of  the  commission,  that  she  should  be 
I'eleased  from  confinement,  that  certain  arrange- 
ments should  be  made  as  to  property  which  she 

^claimed,  that  the  title-deeds  relating  thereto, 
which  had  been  taken  from  her  when  she  was 
confined,  and  now  were  in  the  hands  of  the  pro- 
moters, should  be  given  up,  and  placed  in  the 
hands  of  H.,  and  that  the  commission  should  be 
superseded.  Accordingly  the  plaintiff  was  released, 
and  the  deeds  handed  over  to  H.  The  i)l:\intiff 
then  brought  detinue  against  H.  for  the  deeds  ; 
an  interpleader  rale  was  obtained  on  the  claim 

-of  the  promoters,  by  which  the  proceedings  were  | 


stayed,  and  a  feigned  issue  brought  by  the  plain- 
tiff against  the  promoters,  to  try  whether  she 
was  entitled  to  the  deeds  noi  withstanding  the 
arrangement : — Held,  first,  that  on  the  trial  of 
such  issue  it  was  not  necessary  that  the  plaintiff 
should  prove  her  title  to  the  deeds,  the  question 
being  only  whether  the  agreement  prevented  her 
from  insisting  on  her  title.  Cummings  v.  Ince, 
11  Q.  B.  112  ;  17  L.  J.,  Q.  B.  105  ;  12  Jur.  331. 

Held,  secondly,  that  it  was  rightly  left  to  the 
jury,  on  evidence  of  the  state  of  the  plaintiff  s 
mind  and  health  at  the  time  of  the  agreement 
being  made,  to  say  whether  the  consent  of  her 
compel  was  obtained  by  constraint,  and  without 
her  free  will,  and  the  jury  having  so  found  that 
the  plaintiff  was  entitled  to  the  verdict,  and  that 
the  legality  of  the  restraint,  assuming  it  to  hare 
been  legal,  and  the  consent  of  counsel,  furnished 
no  conclusive  proof  that  the  agreement  was  not 
void  by  duress.    lb, 

5.  Supersedeaa. 

Indulgence  to  Liuatic.]  —  In  the  case  of 
infants,  it  is  the  habit  of  tne  court  very  much 
to  disregard  form  in  order  better  to  protect  their 
interests,  and  in  some  respects  lunatics  are 
entitled  to  a  similar  privilege.  This  indulgence, 
however,  is  not  to  be  grant^  to  the  same  extent 
to  a  lunatic  applying  for  a  supersedeas,  for  he 
cannot  at  the  same  time  assert  his  soundness  of 
mind  and  claim  the  benefit  of  any  relaxation  of 
practice  conceded  to  those  of  unsound  mind. 
Dyee  Sombre.  In  re,  1  Mac.  &  G.  116  ;  1  Hall  & 
Tw.  285  ;  13  L.  J.,  Ch.  335  ;  18  Jur.  867. 

Improper  Applicationi.] — Semble,  that  for  the 
purpose  of  discouraging  improper  applications 
for  a  supersedeas,  the  Lord  Chancellor  will  not 
adjudicate  upon  a  case  in  favour  of  the  petitioner, 
where  it  clearly  appears  that  improper  means 
have  been  used  in  getting  up  the  petition.    lb. 

Although  the  great  seal  may  withhold  a  com- 
mission, if  not  required  for  the  protection  of 
person  or  property,  where  the  circumstances  of 
the  case  create  great  difficulty  in  ascertaining 
whether  there  exists  unsoundness  of  mind  of  a 
character  to  subject  the  party  to  the  operation 
of  a  commission,  yet  very  different  considera- 
tions will  regulate  the  discretion  of  the  court  in 
deciding  upon  an  application  for  superseding  a 
commission  which  has  once  regularly  issued.  lb. 

Eziitence  of  Declared  nincion.]— Semble,  a 
commission  will  not  be  superseded  when  any 
declared  illusion  continues  to  exist.    lb. 

Coete  of  IJnincoMBfal  Application.] — A  peti- 
tion for  supersedeas  having  failed,  the  court, 
under  the  circumstances,  i*ef  used  to  make  any 
order  as  to  costs,  but  directed  the  matter  on  this 
point  to  stand  over,  by  way  of  affording  a 
security  against  the  repetition  of  the  application 
except  on  proper  grounds.    lb. 

Where  a  petition  for  a  supersedeas  was  pre- 
sented in  the  name  of  a  lunatic  and  was  dis- 
missed, the  court  refused  to  make  any  order  as 
to  costs,  although  it  was  apparent  that  the  peti- 
tion originated  with  third  parties,  the  court  con- 
sidering that  it  had  no  power  to  make  those 
parties  pay  the  costs.    lb. 

Necessity  for  Preienoe  in  Court  of  Lunatie.] 
— Semble,  a  petition  to  supersede  a  commission 
of  lunacy  will  not  be  entertained,  unless  tl&o 
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lunatic  be  either  personally  present  in  court,  or 
at  least  in  Buch  a  situation  as  that  he  may  be 
personally  examined  by  the  Lord  Chancellor,  or 
some  one  under  his  authority.  S.  C,  1  Ph.  436  ; 
13  L.  J.,  Ch.  336  ;  8  Jur.  817. 

Lnnatio  declared  Sane  by  Foreign  Court.] — 
"Whether,  if  a  (larty  who  has  been  found  lunatic 
escapes  to  a  foreign  country,  and  while  resident 
there  is  pronouncal  by  a  competent  tribunal  to  be 
of  souna  mind,  the  Lord  Chancellor  will  give  such 
credit  to  that  decision  as  to  entertain  a  petition 
by  the  party  to  supersede  the  commission,  with- 
out requiring  him  first  to  return  to  the  jurisdic- 
tion for  the  purpose  of  being  personally  examined, 
quaere.    Jh. 

•  Petition — In  whoee  Kame  preeented.] — Peti- 
tion to  supersede  commission  of  lunacy  should  be 
in  the  quondam  lunatic's  name.  Stardeyy  Ex 
parte,  2  Ves.  25. 

Seeorerj  or  Preidng  Cironmstaaoei.] — ^Com- 
mission superseded  on  the  ground  of  the  reoovery 
of  the  party,  or  the  existence  of  pressing  circum- 
stances.   Logan,  In  re^  1  Jur.  509. 

After  Verdiet  penonal  Interview  required.] — 
The  Lord  Chancellor  will  not  in  general  super- 
sede a  commission  of  lunacy  after  verdict,  with- 
out seeing  the  lunatic.  A  commission  cannot  be 
snpened^  as  to  the  person  of  the  lunatic,  and  at 
the  same  time  continued  in  force  against  the 
fMutics  accountable  for  the  lunatic's  estate.  But  a 
lunatic  who  has  recovered  will  be  allowed,  without 
superseding  the  commission,  to  have  the  control  of 
hisiortune,andto  superintend  the  prosecution  of 
accounts  against  accounting  parties,  without  the 
intervention  of  the  committee.  Gordonj  In  re, 
2  Ph.  242. 

Snficienoy  of  Xental  Beeovery.] — ^To  super- 
sede commission,  it  is  not  necessaiy  that  the 
mind  should  be  restored  to  its  original  state ; 
competence  to  common  purposes,  as  to  make  will 
of  personal  estate,  is  sufficient.  But  the  absence 
of  the  disorder,  especially  if  of  a  dangerous 
tendency,  must  be  satisfactorily  prov^  by 
evidence  of  persons  having  competent  knowledge 
of  the  whole  subject,  not  only  as  to  the  present 
state  of  the  party,  but  with  reference  to  all  the 
former  evidence.  Holyland,  Ex  parte,  11  Ves. 
10  ;  8  B.  B.  67. 

An  application  of  a  lunatic  for  a  supersedeas  of 
the  commission  of  lunacy,  on  the  ground  of  his 
recovery,  will  not  at  once  be  granted  on  evidence 
of  the  lunatic  no  longer  exhibiting  unsoundness 
of  mind,  but  will  be  ordered  to  stand  over  until 
it  can  be  seen  what  will  be  the  effect  of  removing 
the  restraint  imposed  by  the  existence  of  the 
commission.  Blackm4fre,  In  re,  I  De  G.  J.  &  S. 
34  ;  1  N.  B.  187 ;  32  L.  J.,  Ch.  436 ;  9  Jur. 
<N.B.)  90  ;  8  L.  T.  264, 476. 

Costs  of  snperseded  Oommission.! — ^After  the 
finding  of  a  jury  upon  a  traverse  of  an  inquisi- 
tion of  lunacy,  that  the  alleged  lunatic  was  of  a 
sound  mind,  the  court  acting  in  the  jurisdiction 
in  lunacy  has  no  authority,  under  the  6  Geo.  4, 
<5.  53,  or  otherwise,  to  direct  payment  out  of  the 
property  of  the  alleged  lunatic  of  any  costs 
incurred  with  reference  to  the  commission, 
lilthough  the  verdict  upon  the  traverse  does  not 
negative  the  lunacy  at  the  time  of  the  original 
in(iuisition.  Loveaay,  Ex  parte,  1  De  G.  M.  &. 
O.  275  ;  21  L.  J.,  Ch.  231 ;  16  Jur.  96. 


Nor  docs  a  petition  of  the  alleged  lunatic  for 
a  supersedeas  and  the  delivery  up  of  his  papers 
and  other  property  by  the  committee  and  the 
petitioners  for  the  commission,  entitle  them  to 
their  codts  as  part  of  the  terms  on  which  such  an 
order  should  be  made,  even  where  the  court  has, 
by  an  order  in  the  lunacy  made  before  the 
verdict  on  the  traverse,  directed  the  costs  to  be 
taxed.    Ih. 

After  a  person  has  been  found  lunatic  by 
inquisition,  but  before  any  committees  had  been 
appointed  or  any  report  as  to  his  property  made, 
he  recovered  his  reason,  and  obtained  an  order 
for  a  supersedeas  : — Held,  that  the  court  had  no 
jurisdiction  to  make  any  order  against  him  for 
payment  of  certain  expenses  incurred  by  his 
father  in  relation  to  the  lunacy ;  but  that  the 
father  must  bear  his  own  costs,  or  bring  his 

action.    ,  In,  re,  5  Jur.  (N.8.)  662  ;  7  W.  B. 

471. 

Where  a  lunatic  who  had  recovered,  petitioned 
for  a  supersedeas  of  the  commission : — Held,  that 
the  court  could  not  order  him  to  pay  the  expenses 
incurred  with  reference  to  it  Anon.,  4  De  G.  & 
J.  103. 

Irish  Inquisition — ^Transeript  of  Beeord— 
Jnrisdietion  of  English  Conrt.] — Whei-e  an 
order  in  lunacy  has  been  made  m  Ireland  by 
the  court  having  jurisdiction  for  that  purpose, 
and  a  transcript  of  the  record  has,  under  the 
provisions  of  s.  25  of  the  Lunacy  Begula- 
tion  Act,  1853,  been  transmitted  to  this  country, 
the  English  court  must  treat  the  order  as  a 
binding  order,  and  has  no  jurisdiction  to  enter- 
tain an  application  either  for  the  purpose  of 
setting  aside  the  proceedings  in  Ireland,  or  for  a 
supersedeas.  Any  such  application  must  be 
made  to  the  court  which  originally  made  the 
order.  Talbot,  In  re,  61  L.  J.,  Ch.  360;  20 
Ch.  D.  269  ;  45  L.  T.  730  ;  30  W.  B.  386— C.  A. 


e,  INQUISITIOK. 

1.  Prooednre  upon. 

Liberty  to  attend  Prooeedings— Alleged  Lnna- 
tio.]— Privilege  of  the  party  who  is  the  subject 
of  commission  of  lunacy,  to  be  present  at  the 
execution.     Ogle,  Ex  parte,  15  Yes.  112. 

Persons     entitled     nnder     Settlement 


ezeented  by  alleged  Lnnatio.] — ^Upon  an  under- 
taking to  abide  by  any  order  the  court  might 
make,  both  as  to  the  costs  of  the  petitioners  and 
the  costs  as  far  as  they  might  be  increased  by 
their  attendance  at  the  inquisition,  the  court 
allowed  an  application  by  persons  interested 
under  a  settlement  executed  ten  years  back  by 
an  alleged  lunatic,  for  leave  to  attend  by 
counsel  at  the  inquisition,  the  object  of  the 
commission  being  to  carry  the  lunacy  back  over 
a  period  of  thirty-five  years.  Richardt,  In  re,  1 
De  G.M.  &  G.  715  ;  21  L.  J.,Ch.739  ;  16  Jur.  508. 


Xortgagee.] — ^Where  a  mortgagee  pre- 


sented a  petition  against  the  issuing  of  a  com- 
mission of  lunacy,  praying,  in  the  alternative, 
that  if  the  commission  issued,  she  might  be  at 
liberty  to  attend  it,  the  court  refused  the  prayer 
of  the  petition,  unless  she  consented  to  be  bound 
by  the  result  of  the  inquiry.  Watta,  In  re,  1  Ph. 
512  ;  14  L.  J,,  Ch.  241. 

An  application  by  a  mortgagee  of  an  alleged 
lunatic's   estate   to  be  allowed  to  attend    by 
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counsel  at  the  inqaisition  refused,  the  applicant 
declining  to  be  bound  by  the  result  of  tne  pro- 
ceedings.   Snookf  JEiB  parte,  1  Ph.  512. 

Wife.]— Liberty  given    to   the   wife   to 


attend  by  counsel  the  execution  of  a  commission 
of  lunacy  against  her  husband.  Parkimonf  In 
re,  5  Jur.  547. 

Person     interested    under    Will.] — A 


stranger  in  blood  to  a  lunatic,  who  is  interested 
under  a  will  made  by  the  lunatic  before  the  com- 
mencement of  the  lunacy,  will  not  be  allowed  to 
attend  the  proceedings  in  the  lunacy.  Scarlett, 
In  re,  L.  R.  8  Ch,  739  ;  29  L.  T.  232  ;  21  W.  R. 
717. 


Attorney  •  General  —  Lnnatie    Illegiti- 


mate.] — ^A  lunatic,  who  was  illegitimate  and 
unmarried,  was  resident  in  Lancashire,  and  part 
of  her  property  consisted  of  copyholds  held  of  the 
duchy  of  Lancaster  : — Held,  that  the  attorney- 
general  of  the  duchy  of  Lancaster  was  not 
entitled  to  attend  the  proceedings  in  the  lunacy, 
the  Queen*8  rights  being  sufficiently  represented 
by  the  Queen's  attorney-general,  who  had  leave 
to  attend.  Kerthaw,  In  re,  21  Ch.  D.  613 ;  48 
L.  T.  61  ;  81  W.  R.  130— C.  A. 


-  Kext  of  Kin.  ] — The  question  as  to  whether 


or  not  next  of  kin  shall  have  liberty  to  attend 
the  proceedings  upon  such  an  inquiry  is  a  matter 
of  general  practice,  and  is  therefoi'e  left  to  the 
discretion  of  the  master.  Lanwame,  In  re,  46 
L.  T.  668  ;  30  W.  R.  769. 

Where  an  inquiry  was  directed  concerning 
the  lunacy  of  an  alleged  lunatic  resident  abroad, 
and  whose  presence  was  dispensed  with,  service 
of  the  order  to  that  effect  was  directed  to  be 
made  upon  her  and  upon  her  stepfather,  with 
whom  she  was  living,  by  registered  letter.    Ih» 

Inquiry  when  Lunacy  eommenoed.]  —  The 
Lunacy  Regulation  Act,  1862,  s.  3,  takes  away 
the  power  existing  under  the  Lunacy  Regulation 
Act,  1853,  s.  47,  of  directing  an  inquiry  from 
what  time  an  alleged  lunatic  has  been  of  unsound 
mind.  Opinion  expressed  by  James,  L.J.,  in 
Stfttofttahr,  In  re  (L.  R.  9  Ch.  677),  dissented 
from.  Danhy,  In  re,  55  L.  J.,  Ch.  583 ;  30  Ch.  D. 
320  ;  53  L.  T.  850 ;  34  W.  R.  125— C.  A. 

Inquiry  to  be  proiecuted  with  Despatch.] — 
An  aUeged  lunatic  is  entitled  of  right  to  have  an 
inquiry  which  has  been  ordered  prosecuted  at 
once,  or  to  have  the  order  for  sucn  inquiry  dis- 
charged. Sect.  4  of  the  Lunacy  Regulation  Act, 
1862  (25  Jt  26  Vict.  c.  86),  s.  4,  is  prospective 
only.    Naylor,  In  re,  1  N.  R.  173 — ^L.JJ. 

An  inquiry  ordered  before  this  act  came  into 
force  ought  to  be  prosecuted  before  the  master 
in  lunacy,  not  before  a  judge  of  a  common  law 
court.    Ih, 

Return  to  Inquiiitioa  —  Irregularity.]  — 
Omission  of  the  date  in  the  commissioner's 
return  of  an  inquisition  in  lunacy  remedied. 
Lanffham,  In  re,  1  Jur.  281. 

Upon  a  seardi  of  precedents,  it  was  held  no 
objection  to  the  return  to  an  inquisition  finding 
a  person  lunatic,  tliat  it  does  not  state  that  the 
lunatic  has  or  has  not  lucid  intervals.  Wragg, 
Ex  parte,  5  Ves.  460. 

Lois  of  Commission  after  Inquisition  found.] 
— On  the  accidental  loss  of  a  commission  of 


lunacy  after  inquisition  found,  order  for  a  dupli- 
cate commission,  and  the  inquisition  (which  was 
recovered)  to  be  annexed  to  it  Rain,  Eat  parte, 
19  Ves.  689. 

Pending  Inquiiition — Lunatic  reetraiaed  fron 
leaving  Jurisdiction.] — ^Between  the  presenta- 
tion of  a  petition  for  an  inquiry  in  the  case  of  an 
alleged  lunatic  and  the  ofllcial  finding,  he  may 
be  restrained  by  the  court  from  leaving  the  juris- 
diction, and  his  property  may  be  protected  from 
any  disposition  or  misuse  by  which  the  purpose  of 
the  inquiry  might  be  frustrated,  but  this  inter- 
ference, being  provisional  and  only  allowed  as 
subservient  to  the  investigation,  cannot  co-exist 
with  an  order  prohibiting  the  prosecution  of  the 
latter.  Marth,  Ex  parte,  LatvUr,  In  fv,  Ir.  R. 
8  Eq.  506. 

2.  ftnaahing. 

Commission  improperly  ezecnted.]— If  a  com- 
mission is  improperly  executed,  the  court  will 
grant  a  new  commission,  as  a  melius  inquiiendunk 
does  not  issue  in  lunacy.  Roherte,  Eao  parte. 
3  Atk.  6. 

Return  to  a  conmiission  of  lunacy,  that  the 
party  is  so  far  debilitated  in  his  mind  as  to  be 
incapable  of  the  general  management  of  hi» 
affairs,  quashed,  and  a  new  commission  issued, 
a  melius  inquirendum  not  issuing  in  lunacy.. 
Cranmer,  Ebb  parte,  12  Ves.  445. 

Under  a  commission  of  lunacy,  the  jury  found 
**  that  the  party  is  not  a  lunatic,  but  that  partly 
from  paralysis,  and  partly  from  old  age,  his 
memory  is  so  much  impaired,  as  to  render  him 
incompetent  to  the  management  of  his  affairs, 
and  consequently  of  unsound  mind,  and  that  he 
has  been  so  for  the  term  of  two  years  last  passed.** 
The  inquisition  was  quashed,  and  a  new  commis- 
sion was  ordered  to  issue.  Holmet,  In  re,  4  Rus. 
182 ;  28  R.  R.  42. 

XisbehaYiourof  Commisiionen*] — ^If  the 

commissioners,  or  the  jury,  upon  a  commission 
of  inquiry  misbehave  themselves,  their  proceed- 
ings may  be  set  aside  by  the  chancellor.  Boch- 
foH  V.  Ely  (LorS),  1  Ridgw.  641. 

Return  to  commission  of  lunacy,  that  the  party 
is  a  lunatic  enjoying  ludd  intervids,  and  that 
during  such  intervals  he  is  competent  to  the 
government  of  himself  and  his  afnirs,  quashed, 
and  a  new  commission  issued.  Athineon,  Eat 
parte,  Jacob.  333. 

Order  made  for  a  new  commission  in  lunacy 
on  quashing  the  return  on  a  previous  commis- 
sion, without  presenting  a  second  petition  to  the 
court.    Bennett,  In  re,  1  Jur.  469. 

An  inquisition  in  lunacy  having  found  that  a 
pei-son  was  a  lunatic,  and  had  been  in  the  same 
state  of  lunacy  from  the  time  of  her  birth,  the 
inquisition  was  quashed,  and  a  new  commission 
issued.    Brvgee,  In  re,  1  Myl.  &  Cr.  278. 

In  a  case  where  a  female  was  found  lunatic 
under  the  christian  name  of  Jane  Eliza,  and 
there  afterguards  appeared  strong  reason  to 
believe  that  her  true  christian  name  was  Eliza 
beth  Jane,  but  there  were  no  means  of  aacei^ 
taining  the  fact,  the  Lord  Chancellor  directed, 
there  being  no  doubt  as  to  the  identity  of  the 

Eerson,  that  an  order  for  the  transfer  of  stock 
eld  by  trustees  for  the  lunatic  under  the  name 
of  Elizabeth  Jane  C,  and  the  orders  upon  all 
future  proceedings  should  be  entitled,  **  In  the 
matter  of  Elizabeth  Jane  C,  in  the  commission 
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called  Jane  Elixa  C,"  Cratqford,  In  re^  1  MjL  Sl  Cr. 
240. 

Finding  on  InqniBition  not  Ctonelniiye,] — 
There  is  no  analogy  between  motions  for  new 
trials  and  new  inquiries  npon  commissions  of 
idiotcj  ;  but  the  finding  npon  the  inquisition  is 
not  conclosiye,  for  it  may  oe  executed  either  in 
law  or  equity.  Roch/ort  v.  My  (Zord),  1  Bidgw. 
546,  549. 

So,  if  there  has  been  a  finding  against  the 
king,  and  a  melius  inquirendum  granted,  there 
must  be  an  insufficient  office.    Ih,  647. 


8.  Traverse  ol 

Leave  to  Traverse  a  Katter  of  Bight.]— The 
Lord  Chancellor  has  no  discretion  as  to  the 
granting  of  a  writ  of  trayerse,  but  only  a  right 
to  use  due  care  and  caution  in  ascertaining  that 
it  is  the  wish  of  the  lunatic  that  it  should  issue, 
or  that  the  party  applying,  when  a  stranger,  has 
an  interest  in  the  question,  and  if  he  is  satisfied 
in  this  respect  the  right  to  trayerse  the  inquisi- 
tion is  of  course,  but  the  exercise  of  that  right  is 
subject  to  the  control  of  the  conrt;  as  where 
upon  an  examination  of  the  lunatic  it  is  apparent 
he  is  in  a  raying  madness,  in  such  case  the  court 
would  not  permit  the  trayerse  to  issue,  as  it 
would  not  be  apparent  there  had  been  no  untrue 
finding,  and  consequently  the  writ  would  be  un- 
necessary. The  court  would,  under  such  circum- 
stances, exercise  its  jurisdiction  by  throwing 
protection  round  the  lunatic*s  person  and  pro- 
perty, and  refuse  the  writ.  Otimming^  In  re,  1 
De  G,  M.  &  O.  537 ;  21  L.  J.,  Ch.  753 ;  16  Jur. 
(N.8.)  483. 

Whether,  if  the  Lord  Chancellor  should  not  be 
otherwise  able  to  satisfy  himself  on  the  points 
aboye  mentioned,  he  would  allow  any  and  what 
eyidence  to  be  gone  into  respecting  them,  qnsre. 
Id, 

Trayerse  to  an  inquisition,  finding  a  person 
lunatic,  is  de  jure,  not  matter  of  feiyour. 
Feme,  Ex  parte,  5  Ves.  833. 

A  trayerse  to  the  return  to  an  inquisition 
finding  a  person  lunatic  is  a  right  by  law, 
though  the  Lord  Chancellor  is  not  dissatisfied 
with  the  return  upon  the  eyidence.  The  order 
was  suspended  for  the  purpose  of  taking  tiie 
traverse.     Wragg,  Ev  parte,  6  Ves.  450. 

Traverse  of  a  yerdict  of  unsound  mind,  under 
a  commission,  being  the  right  of  the  party,  can- 
not be  refused,  and  preyents  the  Crown  taking 
the  custody,  and  consequently  allowing  the  coste 
of  the  proceedings,  howeyer  meritorious ;  but 
they  were  given  out  of  a  fund  of  the  lunatic's  in 
court,  in  a  cause  ;  on  the  principle  on  which  the 
court  protects  persons  in  a  state  of  incapacity, 
though  adult,  and  not  objects  of  a  commission, 
assigning  guardians,  &c.  Sherwotfd  v.  Sanderson, 
19  Ves.  280 ;  G.  Cooper,  108  ;  13  R.  R.  193. 

Persons  entitled  to  Traverse — Lunatic.]  — 
Leaye  to  trayerse  an  inquisition  of  lunacy  if 
applied  for  by  the  party  himself,  who  has  been 
found  a  lunatic,  is  matter  of  right.  Bridge, 
In  re,  Cr.  k.  Ph.  338  ;  10  L.  J.,  Ch.  404  ;  6  Jur. 
69. 

But,  semble,  the  allowance  of  a  sum  of  money 
out  of  the  estate  of  the  party  so  found  lunatic 
towards  defraying  the  expense  of  the  trayerse 
is  subject  to  the  Lord  Chancellor's  discretion. 
lb. 

VOL,   IX. 


The  party  against  whom  a  commission  of 
lunacy  issued,  on  the  different  appearance  he 
made  upon  a  second  inspection  was  allowed  to 
trayerse  the  inquisition.  BoberU,  Ex  parte, 
3  Atk.  7. 

A  man  found  idiot  or  lunatic  may  trayerse  the 
finding ;  but  a  finding  of  sanity  is  peremptory 
in  the  first  instance.  Mume  y.  Burton,  1  Ridgw. 
213. 

The  Lord  Chancellor  refused  to  allow  a  party 
who  had  been  found  a  lunatic  under  two  inqui- 
sitions to  trayerse  the  second.  Barmley,  Eoo 
parte,  3  Atk.  184. 

Husband.]— It  is  in  the  discretion  of  the 

Lord  Chancellor  to  grant  leaye  to  any  person 
grieyed,  kc.,  to  trayerse  an  inquisition  of  lunacy. 
Refused  to  the  husband  of  the  lunatic,  under 
circumstances  which  made  the  yalidity  of  the 
marriage  doubtf  uL    Ihut,  In  re,  1  Cox,  418. 

Alienee.]  —  Right  of  alienee  of  lunatic 


to  trayerse.    Snerwood  v.  Sanderson,  19  Ves. 
287. 


Person  who  has  entered  into  Contract.] 

— Person  haying  entered  under  a  contract  with 
a  lunatic,  permitted  to  trayerse.  Chancellor  was 
inclined  to  quash  the  inquisition,  the  commission 
not  haying  been  executed  near  the  place  of 
abode,  and  an  order  that  the  lunatic  should  haye 
due  notice  haying  been  disobeyed.  Sail,  Est 
parte,  7  Ves.  261. 


Heir.]— Not  only  the  lunatic  but  his 


heir  also  is  bound  upon  the  trayerse  of  the  inqui- 
sition.   Roberts,  In  re,  3  Atk.  308. 

Stranger.]  —  Quaere,  if  a  stranger  can 

trayerse  an  inquisition  in  lunacy.  Ward,  Ex 
parte,  6  Ves.  679. 

Pending  Traverse — ^Appointment  of  Conunittees 
and  Execution  of  Chrant  Stayed.] — ^Where  the 
court  considered  it  expedient  in  the  circumstances 
of  the  case  that,  pending  a  trayerse,  the  system 
of  personal  care  of  the  supposed  lunatic  should 
not  be  disturbed,  and  that  she  should  continue 
to  receiye  her  income,  the  appointment  of  com- 
mittees and  the  execution  of  the  g^nt  were  not 
stayed  on  that  account ;  but  the  order  for  the 
appointment  and  grant  was  qualified  by  the 
introduction  of  directions  to  the  aboye  effect. 
Citmming,  In  re,  1  De  G.  M.  &  G.  537  ;  21  L.  J.» 
Ch.  753,  758  ;  16  Jur.  483. 

Procedure  on  Traverse — Pleading.] — Manner 
of  pleading  a  trayerse  to  an  inquisition  finding 
a  person  lunatic.  Wragg,  Ex  parte,  6  Ves. 
452. 

Appearance.] — In  case  the  commission  is 

opposed  or  trayersea,  the  person  must  appear 
coram  rege  concilio,  which  means  in  chancery. 
Southeote,  Em  parte,  AmbL  109;  2  Ves.  Sen. 
401. 

Cross  Petitions— Bight  to  begin.]— -At 

the  hearing  of  a  petition  and  counter-petition  in 
lunacy,  the  one  praying  the  confirmation  of  the 
commissioner's  report,  and  the  other  simply 
opposing  it,  the  counsel  for  the  first  petition  is 
entitled  to  begin.  Bariatinski,  In  re,  1  Ph.  442  ; 
13  L.  J.,  Ch.  386. 
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A  party  cannot  be  heard  against  the  confirma- 
tion of  die  master's  report  in  lunacj,  without 
presenting  a  cross  petition  in  the  nature  of 
exceptions  to  the  master*s  report.  Saunders,  In 
re,  3  Mac.  &  Gt.  219  ;  20  L.  J.,  Ch.  618. 

On  a  petition  to  confirm  the  report  in  Innacj, 
and  a  cross  petition  in  the  nature  of  exceptions 
to  it,  the  counsel  for  the  cross  petition  is  to 
begin.  Toumehend,  In  re,  1  Ph.  804 ;  16  L.  J., 
Ch.266. 


Appointment  of  Interim  Committee.] — A 


lady  who  had  been  found  lunatic  obtained  leave 
to  trayerse,  and  no  committee  was  appointed. 
Her  husband,  who  had  petitioned  for  the  inqui- 
sition, having,  before  the  trial  of  the  traverse, 
become  incapable  of  attending  to  business,  the 
court  appointed  interim  committees  of  the  lady's 
person,  with  liberty  to  take  such  proceedings  as 
to  the  traverse  as  they  should  think  fit.  Arwr 
Urong,  In  re,  2  De  G.  A  J.  123. 


Private  Examination,  Object  ol]— I1ie 

private  examination  for  the  purpose  of  a  traverse 
of  a  verdict  of  lunacy  under  a  commission,  is 
merely  to  ascertain  &e  wish  of  the  party  to 
exercise  the  right  to  traverse.  Sherwood  v. 
Sanderson,  19  Ves.  284  ;  G.  Cooper,  108  ;  13  B.  R. 
193. 

— "  Plaoe  of  Trial.] — ^Traverse  of  inquisition 
of  lunacy  directed  under  circumstances,  to  be 
tried  in  a  different  country  from  that  in  which 
the  subject  of  the  inquiry  had  been  found  a 
lunatic.    Nugent,  In  re,  2  MolL  517. 

Betum  of  TraTorte — Commisiion  Snperieded — 
Costs  of  Commiiiion.] — ^Upon  the  return  of  the 
traverse  to  the  inquisition  of  lunacy,  finding 
that  the  party  was  a  lunatic  at  the  time  of  her 
marriage  and  at  the  time  of  taking  the  inquisition, 
but  at  that  time  (the  verdict)  was  not  a  lunatic, 
.'the  commission  was  superseded,  but  the  Lord 
Obancellor  doubted  the  propriety  of  such  a 
double  issue.  No  costs  to  the  party  taking  out 
a  commission  of  lunacy  which  is  traversed  with 
success,  however  meritorious  the  case ;  the 
property  never  coming  to  the  Crown,  there  is 
no  fund.    Feme,  Eio  parte,  6  Ves.  832. 


4.  Debts  and  Liabilities  of  Lunatic. 

Xzeontion — ^Bestraining  Sale.] — Every  penon 
who  intermeddles  in  the  matter  of  a  lunatic 
is  intended  to  be  interested  for  his  advantage. 
Therefore,  where  a  solicitor  who  had  acted  in 
some  of  the  proceedings  under  a  commission  of 
'lunacy,  afterwards  act^  as  attorney  for  a  creditor 
of  the  lunatic,  and  issued  an  execution,  and  took 
his  household  furniture.  Lord  Chancellor  had 
jurisdiction  to  restrain  the  sale ;  the  committee 
entering  into  security  for  the  value  of  the  goods, 
to  be  paid  by  instalments  out  of  the  saving  of 
the  income.    Ball,  In  re,  2  MolL  145. 

Debts  nnAer  £10.] — Money  for  the  discharge 
of  the  debts  of  a  lunatic  under  lOZ.  will  not  be 
directed  to  be  paid  to  the  solicitor,  but  to  the 
committee  of  the  lunatic  Iredale,  In  re,  1 
H.  &  Tw.  864. 

Lien  of  Bolioitori.] — ^Where  the  committees  of 
a  lunatic  had  been  authorised  by  the  court  to 


raise  money  by  mortgage  of  his  estate,  but  were 
unable  to  do  so  in  consequence  of  some  of  the 
title  deeds  being  in  the  hands  of  solicitors  who 
claimed  a  lien  upon  them,  but  the  items  of  their 
accounts  were  disputed,  the  court  ordered  that 
the  mortgagee  should  be  at  liberty  to  pay  to  the 
committ^  a  sufficient  sum  to  discharge  the  lien 
on  the  title  deeds,  without  prejudice  to  their 
right  to  have  the  accounts  investigated.  Damet, 
In  re,  12  L.  J.,  Ch.  456  ;  7  Jur.  589. 

Bestraining  Aetioa.] — Order  made  to  restrain 
an  action  brought  by  an  auctioneer  against  the 
solicitor  in  a  lunacy  for  the  amount  of  his  biU, 
for  appraising  and  selling  property  belonging  to 
the  lunatic,  such  sale  haviug  been  made  under 
the  authority  of  the  court,  and  the  auctioneer 
having  acted  on  the  instructions  of  the  solicitor, 
and  with  the  sanction  of  the  master  before 
whom  he  had  at  first  carried  in  his  claim  ;  and 
a  reference  was  directed  for  the  purpose  of 
ascertaining  what  would  be  a  proper  sum  to  be 
allowed  him  on  that  account.  Weater,  In  re, 
2  MyL  &  Cr.  441. 

Petition  by  Kedical  Kan  for  Paymoat  of 
Balance  due  for  Xaiatenanoe.]  —  A  medical 
gentleman,  in  whose  care  a  lunatic  had  been 
placed,  presented  a  petition  during  her  life  for 
payment  out  of  her  estate  of  the  balance  claimed 
to  be  due  to  him  for  her  maintenance : — ^Held, 
that  an  order  for  that  purpose  could  not  be  made 
on  his  application ;  but  the  committee  appearing, 
and  asking  for  an  inquiiy  what  was  due  to  the 
petitioner,  such  inquiry  was  directed.  Townthend, 
Inre,2J>e,  G.  J.  &  8.  519. 

Bights  of  Creditors — ^Insolvent  Bstate.] — ^In 
managing  the  estates  of  lunatics  the  court  will 
have  regard  to  the  maintenance  and  comfort  of 
the  lunatic  in  preference  to  the  claims  of  his 
creditors,  although  the  estate  be  insolvent.  Pink, 
In  re,  52  L.  J.,  Ch,  674  ;  23  Ch.  D.  677  ;  49  L.  T. 
418;  31  W.  B.  728—0.  A. 

The  master  in  lunacy  made  a  certificate 
finding  that  the  property  of  a  lunatic  produced 
an  income  of  163^,  and  that  his  debts  amounted 
to  7,000Z.,  including  250Z.  for  his  past  maintenance 
in  an  asylum,  and  3742.  for  the  past  maintenance 
of  his  wife  and  children  expended  by  the  com- 
mittee : — ^Held,  on  a  summons  taken  out  under 
Ord.  XliV.  of  the  Lunacy  Orders,  1883,  on  which 
some  of  the  ordinary,  creditors  appeared  and 
claimed  payment  of  their  debts,  that  the  expenses 
of  past  maintenance  of  the  lunatic,  his  wife  and 
children  must  be  paid  in  fuU,  that  capital  pro- 
ducing 11 02.  a  year  should  be  set  aside  for  the 
lunatic's  future  maintenance,  and  that  the  residue 
should  be  divided  among  the  ordinary  creditors 
pro  ratA,  who  were  to  have  a  charge  on  the 
reserved  capital,  with  liberty  to  apply  on  the 
lunatic's  death.    Ih, 

No  order  for  satisfaction  of  a  liability  of  a 
lunatic,  until  information  furnished  shewing  that 
enough  will  still  be  left  for  his  maintenance. 
Adey,  In  re^  1  Coop.  t.  Cott.  225. 

The  Lord  Chancellor  will  not  aid  creditors  of 
a  lunatic  in  obtaining  payment  of  their  debts, 
if  such  a  proceeding  will  place  the  lunatic  or 
his  family  in  a  state  of  want.  Hailton,  In  re, 
1  Jur.  574. 

Charging  Order— Fund  in  Court — Jadgmcnt 
Debt.] — ^A  charging  order  obtained  by  a  judg- 
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ment  creditor  xmder  1  ft  2  Vict  c  110, 8. 14,  and 
3  ft  4  Vict.  c.  82,  B.  1,  upon  stock  in  court  in 
which  his  debtor  is  interested,  has  the  same 
•effect  as  if  the  debtor  had  power  to  charge,  and 
had  agreed  to  charge,  the  stock;  the  order 
■aSecta  the  beneficial  interest  of  the  debtor  in  the 
property,  and  his  capacity  to  charge  ceases  to  be 
material  when  judgment  has  been  properly 
•obtained  against  hiro.  Leave$ley,  In  re,  60  L.  J., 
Ch.  S85 ;  [1891]  2  Ch.  1 ;  64  L.  T.  269  ;  39  W.  B. 
276—0.  A. 

Charging  orders  obtained  by  judgment  credi- 
tors of  a  lunatic  upon  a  sum  of  stock  in  court  to 
the  credit  of  the  matter  of  the  lunatic  : — ^Held, 
to  be  valid  and  effective,  and  that  the  court  in 
lunacy  would  order  payment  to  the  judgment 
creditors  out  of  the  stock.    lb, 

— Eonn  of  Order.]— -Plaintiff,  having 

obtained  judgment  against  a  defendant,  a  lunatic, 
applied  for  a  charging  order  for  the  amount  of 
his  debt  upon  a  sum  of  consols  standing  in  the 
name  of  the  postmaster-general  to  the  credit  of 
the  lunatic.  The  judge  in  chambers  made  an 
order,  charging  with  the  payment  of  the  debt  so 
much  of  the  defendant's  interest  in  the  fund 
**as  the  lords  justices  sitting  in  lunacy  may 
•deem  applicable  to  the  payment  of  the  said 
judgment  debt "  : — Held,  that  there  was  no 
jurisdiction  to  make  a. charging  order  leaving 
the  amount  to  be  charged  to  the  discretion  of 
the  lords  justices,  and  that  the  order  must  be 
varied  by  inserting  the  amount  of  the  fund 
charged.  Home  v.  Paufitain,  68  L.  J.,  Q.  B.  413  ; 
23  Q.  B.  D.  264  ;  61  L.  T.  610  ;  88  W.  B.  240 ; 
54  J.  P.  37. 

Payment  out  of  Estate  by  way  of  Beunty— 
Moral  Obligation —PromiBsory  Kote.]  —  The 
payee  of  a  promissory  note  given  without  con- 
sideration is  not,  even  in  the  administration  of  a 
solvent  estate,  in  the  same  position  as  the  payee 
of  a  voluntary  bond,  so  as  to  be  entitled  to  claim 
against  the  estate  after  creditors  for  value.  A 
lunatic,  while  sane,  had  given  a  promissory  note 
for  50,00OZ.  payable  in  instalments  of  5,000/. 
each,  in  discharge  of  what  he  considered  was  a 
moral  obligation,  and  had  paid  three  of  such 
instalments.  Upon  a  claim  made  against  his 
-estate,  which  was  a  very  large  one,  after  he  had 
been  found  lunatic,  by  the  holder  of  the  note  for 
the  sum  of  35,0002.,  being  the  amount  of  the 
-unpaid  instalments  thereon,  to  which  claim  the 
next  of  kin  consented : — Held,  that  although,  as 
the  gift  was  voluntary,  the  payee  of  the  note  was 
not  entitled  to  claim  as  a  creditor  against  the 
lunatic's  estate,  the  courf;  in  tl^e  exercise  of  its 
•discretion  would  order  the  payment  to  be  made 
thereout,  by  way  of  bounty  and  as  in  discharge 
•of  a  debt  of  honour  on  the  part  of  the  lunatic, 
which,  under  the  circumstances,  it  oug^t  to 
recognise: — Held,  that  the  application  should 
have  been  made  by  the  committee,  and  that  he 
must  be  joined  as  a  co-petitioner.  Datown  v. 
Xearton  (3  Sm.  ft  G.  186),  Lloyd  v.  Chwie  (2 
•Giff.  441),  Arthur  v.  Clarkton  (35  Beav.  468), 
-and  Richurds,  In  re  (36  Ch.  D.  641),  criticised. 
Whitakcr,  In  re,  68  L.  J.,  Ch.  487 ;  42  Ch.  D. 
119 ;  61  L.  T.  102  ;  87  W.  B.  673—0.  A. 

Lnnaej  Prpceedingi  bindlnf  pn  Heir-at-law.1 
— Upon  a  reference  in  lunacy,  it  was  found  and 
reported  that  the  sum  of  413Z.  14#.  was  due  to 
A.  B.  for  maintenance  of  the  lunatic  and  neces- 
;sarie«  .supplied  by  him  to  the  lunatic  during  his 


lunacy.  The  heir-at-law  and  next  of  kin  of  the 
lunatic  had  notice  and  was  present  at  the  pro- 
ceedings under  the  reference.  Before  A.  B. 
received  payment  of  the  sum  of  413/.  14«.,  or 
any  part  of  it,  the  lunatic  died  intestate,  and  it 
having  been  ascertained  that  his  personal  estate 
had  been  exhausted,  A.  B.  instituted  a  creditors* 
suit  against  the  heir-at-law  for  payment  of  his 
debt  out  of  the  real  estate  of  the  lunatic : 
— Held,  that  the  heir-at-law  was  bound  by  the 
proceedings  in  lunacy,  and  that  A.  B.  had  estab- 
lished a  sufficient  prim&  facie  case  to  entitle 
him  to  a  reference  to  the  master  to  inquire  and 
find  whether  any  debt  was  due  to  him  from  the 
estate  of  the  lunatic.  Wentuxfrth  v.  Iktbb,  12 
L.  J.,  Ch.  61  ;  6  Jur.  980.  Affirming,  S.  C,  1 
Y.  ft  n.  C.  C.  171 ;  5  Jur.  1150. 

Conmiittee  of  Lunatic's  Business — Personal 
Liability.] — ^A  committee  appointed  by  the 
court  to  carry  on  the  bosiness  of  a  lunatic  can- 
not be  made  personally  liable  on  contracts 
entered  into  in  course  of  trading,  unless  it  can 
be  shewn  that  the  goods  were  supplied  on  his 
credit.  •  He  is,  therefore,  in  a  different  position 
as  regards  personal  liability  to  that  of  a  manager 
and  receiver  appointed  by  the  court,  being,  in 
fact,  merely  a  ikiliff  or  trustee  of  the  business.  In 
the  event  of  the  assets  of  the  business  not  being 
for  a  time  available  to  pay  the  creditors,  the 
committee  cannot  be  compelled  to  pay  them 
out  of  his  own  pocket,  repaying  himself  at  a 
later  time  from  the  funds  of  the  business  when 
the  assets  come  to  hand.  Isaacs  v.  Chinery,  74 
L.  T.  320. 

5.  Aasignees  of  Next  of  Kin. 

Stop  Order. — Order  in  the  nature  of  a  stop 
order  granted  on  the  application  of  the  assignee 
of  the  sole  next  of  kin  of  a  lunatic.  Moore,  In 
re,  1  liac.  ft  G.  103. 

Order  in  the  nature  of  a  stop  order  granted  on 
the  application  of  the  assignees  of  the  interest  of 
the  sole  next  of  kin  of  a  lunatic,  but  dispensing 
with  notice  to  the  assignees  of  any  applications  in 
the  matter  except  those  respecting  payments  to 
the  next  of  kin.    Pigott,  In  re,  3  Mac.  ft  G.  268. 

The  court  will  not  make  an  order  in  the 
nature  of  a  stop  order  on  the  estate  of  a  lunatic 
in  favour  of  an  assignee  of  the  next  of  kin. 
Wilkiimn,  In  re,  44  L.  J.,  Ch.  328 ;  L.  B.  10 
Ch.  73  ;  23  W.  R.  51. 

An  application  by  one  of  the  next  of  kin  of 
a  lunatic,  and  t)ie  mortgagee  of  his  presump- 
tive share  of  the  lunatic's  estate,  for  an  order 
directing  the  paymaster-general  not  to  transfer 
the  mortgagor  s  presumptive  share  of  certain 
funds  in  court  to  anyone  claiming  under  him 
without  notice  to  the  mortgagee,  was  refused. 
lb. 


6.  Death  of  Limatio,  ElTeot  at, 

Lnnaey  Jurisdiction  terminated  on  Death.]— 
The  jurisdiction  in  lunacy  terminates  with  the 
life  of  the  person  found  a  lunatic,  and  no  order 
can  be  made  afterwards,  except  orders  incidental 
to  the  authority  to  make  the  receiver  account 
and  take  the  fund  into  safe  custody.  Barry, 
In  re,  Moll.  414. 

Beal  Estate— Interfexenee  between  Adyers3 
Claimants.] — After  the  death  of  a  lunatic  there 
is  no  jmWiction  in  lunacy  to  interfere  between 
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adverse  claimants  to  the  real  estate  of  the  lunatic, 
although  there  is  jurisdiction  to  restrain  the 
committee  of  the  estate  from  taking  advantage 
of  his  position  to  assert  his  own  claims  as  heir- 
at-law,  or  to  prejudice  the  rights  of  adverse 
claimants.  Carrow  v,  Ferrior^  FerrioTy  In  re^ 
37  L.  J.,  Ch.  671,  «. ;  L.  K.  3  Ch.  175  ;  18  L.  T. 
65;  16W.  R.  298. 

Therefore,  where  two  rival  claimants  filed  bills 
praying  for  a  receiver  of  the  real  estates  pending 
the  decision  of  their  rights,  and  then  presented 
petitions  in  lunacy  for  the  appointment  of  a 
receiver,  the  court  refused  the  application  in 
lunacy  and  also  declined  to  exercise  its  original 
jurisdiction  in  chancery  for  that  purpose,  upon 
an  interlocutory  application  in  the  suits.    Ih, 


Appointment  of  SeceiTer  pending  Liti- 


gation.]— The  court  will  not  grant  a  receiver  of 
real  estate  pending  litigation  between  adverse 
claimants  where  the  claims  are  merely  legal, 
notwithstanding  the  possession  at  the  time  of 
filing  the  bill  is  vacant  Carrow  v.  Ferrwr,  37 
L.  J.,  Ch.  569  ;  L.  R,  3  Ch.  719  ;  18  L.  T.  806  ; 
16  W.  R,  454,  922. 


Heir — ^Order  for  Poiieiiion.] — On  the 


the  circimistances,  given  to  parties  reported  by 
the  master  to  be  the  heirs-at-law.  Clarke^  Fx- 
parte,  Jacob,  589  ;  23  R.  R.  150. 

Death  of  Lunatic  after  Order  Pronouneed.] 

— ^An  order  made  in  a  lunacy  matter  may  be- 
carried  into  effect  though  the  lunatic  dies 
after  the  order  pronounced.  After  the  death 
of  the  lunatic,  being  tenant  for  life,  an  order 
made  in  his  lifetime  affecting  the  rights  of  the 
remainderman,  who  has  entered  since  the  death 
of  the  lunatic,  cannot  be  enforced ;  therefore, 
when  the  tenant  for  life,  having  a  leasing  power, 
makes  an  agreement  for  a  lease,  and  afterwards 
becomes  lunatic,  by  an  order  in  the  lunacy 
matter  the  contract  for  a  lease  ordered  to  be 
executed ;  lunatic  dies ;  petition  in  the  lunacy 
praying  to  carry  the  order  into  effect  refused, 
the  court's  jurisdiction  being  at  an  end.  'Ktugt- 
ton  QEarl),  In  re,  2  Ir.  Eq.  R.  169. 


Claim  of  Committee — Kotioo — Appliea- 


application  of  the  heir  after  the  death  of  the 
lunatic,  the  court  will  order  the  committee  to 
give  up  the  possession,  and  not  put  the  heir  to 
his  ejectment,  supposing  his  title  as  heir  ad- 
mitted. Fitzgerald,  In  re,  2  Sch.  &  Lef.  439 ; 
1  LL  &  G.  20. 

A  lunatic  was  so  found  by  the  court  to  be 
seised  in  fee  of  certain  real  estate,  and  certain 
persons  were  found  to  be  his  heiis.  On  his 
death  intestate: — Held,  that  the  committee  of 
the  person  who  had  beien  put  by  the  court  into 
possession  of  certain  parts  of  the  real  estate 
must  deliver  possession  thereof  to  the  heirs  so 
found,  but  without  prejudice  to  any  question 
of  title,  and  could  not  retain  possession  as  an 
adverse  claimant: — Held,  that  the  court  could 
not  order  the  committee  of  the  person  and  estate 
to  deliver  possession  of  other  part  of  the  estate 
which  the  committee  of  the  person  had  taken 
possession  of  claiming  adversely  to  the  heirs,  and 
that  the  committees  were  not  accountable  in 
lunacy  for  rents  accrued  since  the  death  of  the 
lunatic.  Held,  also,  that  the  court  could  not, 
under  its  general  jurisdiction,  order  a  solicitor  to 
account  for  rents  so  accrued  and  received  by  him 
as  solicitor  for  the  committee  of  the  estate. 
Butler,  In  re,  L.  R.  1  Ch.  607. 


Payment  olf  of  Kortgage.] — Lord  Chan- 


cellor may  make  an  order  in  lunatic's  affairs  after 
the  death  of  the  lunatic  ;  mortgage  on  his  estate 
paid  off,  and  the  mortgage  tcim  ordered  to  be 
assigned  to  attend  the  inheritance,  and  not  in 
trust  for  the  next  of  kin.  Qrinittone,  Ex  parte, 
Ambl.  706. 


Contract  of  Sale  entered  into  by  Lunatic] 


— The  court  will  not  carry  into  effect,  after  a 
lunatic's  decease,  a  sale  of  his  estate  previously 
made  by  private  contract,  there  having  been  only 
an  order,  to  sell  by  public  auction.  Loft,  In  re, 
8  Jut.  206. 

lUipnted  Heirship.] — No  jurisdiction  in 

lunacy,  after  the  death  of  the  lunatic,  to  try  the 
question  of  heirship ;  the  possession  was,  under 


tion  of  Pnrohaie-money.] — After  the  death  of  a 
lunatic,  the  claim  of  the  committee  does  not 
constitute  a  specific  charge  upon  the  estate,  nor 
is  the  purchaser  from  the  heir  of  the  lunatic's 
real  estates  bound  to  see  to  the  application  of 
the  purchase-money  in  satisfaction  of  the  com- 
mittee's claim,  of  which  he  has  had  notice.  Jones 
V.  A7we»,  28  L.  J.,  Ch.  47 ;  4  Jur.  (N.S.)  1033  ^ 
7  W.  R.  21. 

Claim  of  Sxecntor  to  all  Docnments  be> 


longing  to  Lunatic's  Estate — DiicoTory— Alfi> 
davit — ^Exhibit.] — The  committee  of  a  lunatic 
jointly  interested  with  the  lunatic  in  certain  pro- 
perty under  a  will,  being  desirous  of  having  the 
trusts  of  the  will  administered,  obtained  leave  to 
add  the  lunatic  as  a  co-plaintiff  in  the  action  on 
affidavit  evidence  with  certain  exhibits,  which, 
according  to  the  present  practice,  are  not  filcii 
with  the  affidavit  but  retained  by  the  deponent. 
The  lunatic  died,  and  her  executor,  disapproving 
of  the  action,  and  desiring  to  impeach  the  pro- 
ceedings of  the  committee,  demanded  all  the 
documents  in  the  possession  of  the  committee,, 
including  the  exhibits  to  the  above-mentioned 
affidavit  and  her  draft  and  copy  accounts.  The 
committee  refused  to  produce  them  : — Held  (1),. 
that  the  exhibits  being  described  in  the  luffidavit 
as  "  hereto  annexed,"  were  part  of  the  evidence, 
and  that  the  committee  was  bound  to  produce 
them ;  (2)  that  as  to  the  draft  and  copy  ac- 
counts, they  could  not  be  demanded  until  the 
committee  had  obtained  her  final  discharge. 
ffhwhcliffe,  In  re,  64  L.  J.,  Ch.  76  ;  [1895]  1 
Ch.  117  ;  12  R.  33  ;  71  L.  T.  532 ;  43  W.  R.  85? 
— C.A. 

Personal  Estate — ^Payment  into  Conrt  by  Com* 
mittee — Service  on  Him  of  Petition  for  Payment 
out.] — ^Where,  after  the  death  of  the  lunatic,  the 
committee  of  his  estate  had  duly  passed  his- 
accounts,  paid  the  balance  certified  to  be  due 
from  him  into  court,  and  had  his  security  dis- 
charged under  the  44th  of  the  new  orders  in 
lunacy,  it  was  held  that  a  petition  for  pay- 
ment out  of  court  of  the  lunatic's  estate  to  the 
executors  of  the  lunatic  must  nevertheless  be 
served  upon  the  committee.  Wylde,  In  re,  5 
De  G.  M.  &  G.  25 ;  23  L.  J.,  Ch.  464 ;  18  Jur. 
115. 


Payment  of  Debt.] — Order  after  the  death 


of  a  lunatic  for  payment  of  a  debt,  viz.  the 
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Attomey^B  bill,  npon  a  retainer  over-reached  bj 
the  lunacy,  and  no  report  of  .debts,  if  the  petition 
Is  presented  in  the  life  of  liie  lunatic ;  oat  the 
debt  most  be  established  at  law.    M^Dimgal^ 


AieertainrntiLt  of  Kext  of  Kin — Kotioii 

|»y  Committee.] — ^A  motion  by  the  committee 
after  the  death  of  a  lunatic  for  a  reference  to 
ascertain  his  next  of  kin,  in  order  that  money  in 
his  hands  might  be  distributed,  refused.  Such 
reference  only  made  on  bill  against  the  com- 
mittee for  an  account  of  the  lunatic's  property. 
GUbeHy  ExparU,  1  Ball  &  B.  297. 


Claim  for  Xoney  expended— Statute  of 


Limitationi.] — A  petition  in  lunacy,  after  the 
death  of  the  lunatic,  by  his  committee,  and  a 
reference  to  the  master  thereon,  followed  by  a 
report,  fiuding  that  a  sum  of  money  had  been 
expended  by  the  committee  in  the  maintenance 
of  the  lunatic,  is  not  a  proceeding  which  will 
take  the  claim  of  the  committee  out  of  the 
Statute  of  Limitations,  21  Jac.  1,  c.  16,  as  against 
the  heir-at-law  of  the  lunatic,  who  was  not  a 
party  to  the  application.  Wllhiruon  v.  Wilkin- 
ton,  9  Hare,  204. 

Control  of  Court  oyer  Committee.] — ^The  con- 
trol of  the  court  over  the  committee  of  a  lunatic 
is  not  determined  by  the  death  of  the  lunatic. 
Fitzgerald,  In  re,  2  Sch.  &  Lef.  439. 

Petition  by  Committee— Irregularity.] — Peti- 
tion presented  on  behalf  of  the  committee,  after 
the  lunatic's  death,  which  did  not  contain  a 
statement  of  that  fact,  dismissed  for  irregularity. 
JBrisooe,  In  re,  2  Dr.  &  War.  501. 

Iigunotioii  obtained  by  Lunatio  and  Committee 
DiuoWed.] — ^A  bill  was  filed  by  a  lunatic,  and 
his  committee,  and  an  injunction  granted,  and  a 
decree  made  directing  an  issue.  The  lunatic 
died,  and  no  further  proceedings  had  been  taken 
by  the  committee.  The  court  ordered  that  the 
injunction  should  be  dissolved  and  all  pro- 
ceedings stayed,  unless  the  suit  should  be  revived 
within  a  limited  time.  Price  v.  JBcrHngtan,  11 
Beav.  90. 

Xaiter's  Seport.] — Where  there  is  a  reference 
to  a  master  in  the  case  of  lunacy,  he  shall  make 
his  report  although  the  lunatic  be  dead.  Arm- 
strong,  Ex  parte,  3  Bro.  C.  C.  288. 

Where  a  person  found  to  be  a  lunatic  has  died 
after  the  reference  to  ascertain  the  nature  and 
amount  of  his  property,  but  before  the  master's 
report  had  been  made  up,  the  Lord  Chancellor 
has  jurisdiction  to  direct  that  the  reference 
be  proceeded  with  notwithstanding  the  death 
of  the  lunatic  Singleton^  In  re,  8  Jr.  Ch.  B. 
263. 

A  report  made  by  the  master  after  the  death 
of  a  lunatic  cannot  be  acted  on,  but  the  costs 
incurred  after  the  death  may  be  ordered  to  be 
taxed.  Way,  In  re,  Z  J>Q  G.  F.  &  J.  175 ;  30 
L.  J.,  Ch.  815  ;  5  L.  T.  510  ;  9  W.  R.  563. 

Death    before   Petition   to   Confirm  r— 

CoBti.l — ^After  presentation,  but  before  the  hear- 
ing of  a  petition  to  confirm  the  master's  report 
iin  the  matter  of  a  lunatic,  the  lunatic  died. 
The  court  made  no  order  on  the  petition,  refused 
to  allow  the  costs  in  the  absence  of  the  legal 


personal  representative,  and  directed  the  peti- 
tion to  stand  over,  with  liberty  to  apply  as  to 
costs  when  the  funds  in  court  came  to  be  dealt 
with.  Pojfham,  In  re,  44  L.  T.  323 ;  29  W.  B. 
403. 

Prooeedings  againit  Committee  for  Aooount.] 
— Personal  representatives  of  a  lunatic  cannot 
obtain  from  committee  of  his  person  an  account 
of  expenditure  of  allowance  for  maintenance  by 
petition  to  Lord  Chancellor,  in  lunacy.  Semble, 
an  account  may,  under  circumstances,  ue  obtained 
by  bill  in  chancery.  Oroetenor  v.  Ihrax,  2 
Knapp,  82. 

Death  before  Appointment  of  Committee— 
Cost!  of  Inquisition.] — A  person  was  found  to 
be  a  lunatic  by  inquisition,  but  di^  before  a 
committee  of  her  estate  had  been  appointed. 
On  an  application  under  the  Lunacy  Regulation 
Act  the  court  made  a  declaration  that  the  costs 
of  the  inquisition  had  been  properly  incurred, 
and  ought  to  be  paid  out  of  the  deceased 
lunatic's  estate  in  the  due  course  of  administra- 
tion. Mea/res,  In  re,  48  L.  J.,  Ch.  190  ;  10 
Ch.  D.  552  ;  40  L.  T.  Ill  ;  27  W.  B.  369— C.  A. 
And  see  Popham,  In  re,  44  L.  T.  323 ;  29  W.  R. 
403. 

Funeral  Sxpeniesof  Lunatio.] — ^A  lunatic 
died  without  leaving  ready  money  to  pay  the 
expenses  of  his  funeral,  and  of  whose  person  or 
of  whose  estate  there  was  no  committee.  The 
heir-at-law,  who  was  one  of  the  next  of  kin, 
petitioned  that  a  sufficient  sum  belonging  to  the 
lunatic  should  be  paid  out  of  court  for  such 
purpose ;  but  the  court  directed  the  persons 
with  whom  the  lunatic  had  resided  to  proceed 
with  the  funeral,  and  ordered  the  petition  to 
stand  over.    Townsend,  In  re,  21  L.  S.,  Ch.  747. 

A  petition  for  this  purpose  is  necessary;  a 
warrant  from  the  lunatic  office  is  not  sufficient. 
Ih. 

Will— Ordered  to  be  Opened.]— The  wHl  of  a 
deceased  lunatic,  which  had  been  deposited  in 
court,  ordered  to  be  opened  with  a  view  to 
arrangements  for  the  f uneraL  Farren,  Em  parte^ 
Montagv,  In  re,  2  Jur.  462. 

Fund  in  Court— Payment  out  to  Tms- 

teei.] — ^Where  the  will  of  a  lunatic  had  been 
admitted  to  probate,  the  court,  upon  the  petition 
of  the  executrix,  ordered  a  fund  in  court  belong- 
ing to  the  lunatic's  estate  to  be  transferred  to 
trustees  to  be  approved  by  the  commissioner, 
and  to  be  held  by  them  upon  the  trusts  of  the 
will,  although  such  will  was  made  after  the 
time  from  which  the  testator  had  been  found 
bv  inquisition  to  have  been  of  unsound  mind. 
Garden,  In  re,  13  L.  J.,  Ch.  439. 

Death — ^Allegation  of.] — The  court  will  never 
act  on  the  allegation  of  the  decease  of  a  lunatic, 
without  proof  of  that  fact  by  affidavit.  Fermor, 
Ex  parte,  1W,B.,4S. 

Prooeedingi  in  Lunaey— Privilege.]— J.  B.,  a 

lunatic,  was  tenant  in  tail  in  possession  of  an 
estate  of  which  C.  B.,  his  committee,  was  tenant 
in  tail  in  remainder.  An  action  having  been 
brought  after  the  death  of  J.  B.  without  issue 
and  without  barring  the  entail,  against  C.  B.  to 
enforce  an  agreement  made  in  lunacy  in  respect 
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of  the  estate,  into  which  it  was  asBerted  that 
C.  6.  had  entered  in  her  private  capacity  as 
well  as  in  that  of  committee,  a  summons  for 
prodaction  of  documents  was  issued  against  her, 
asking  that  she  might  be  ordered  to  produce, 
among  other  documents,  counsers  briefs  upon, 
and  the  shorthand  writer's  notes  of,  the  proceed- 
ings in  lunacy : — Held,  that  these  documents 
were  not  privileged,  and  must  be  produced. 
Brown,  In  re^  Tyat  v.  Broum,  42  L.  T.  501 ;  28 
W.  B.  676. 

d,  COHHtTTBE. 
!•  Appointment  of. 

Generally.] — An  idiot  is  presumed  in  law  to 
be  incapable  of  ever  attaining  a  competent 
degree  of  understanding  to  govern  either  himself 
or  his  estate.  {Beverley's  Cane^  4  Co.  126 ;  2 
Inst.  14  ;  Reg.  Brev.  267  ;  F.  N.  B.  632.)  There- 
fore the  king  may  grant  the  custody  of  the 
person,  and  the  profit  of  the  estate  during  the 
life  of  the  idiot  without  account  except  for 
necessaries,  and  all  acts  ever  done  by  the  idiot 
to  bind  his  estate  shall  be  avoided.  However, 
since  the  revolution,  the  Crown  has  always 
granted  the  surplus  profits  of  the  estate  of  an 
idiot  to  some  of  his  family.  Ely's  (Lord)  Case^ 
1  Kidgw.  619.    App.  n. 

But  a  lunatic  is  presumed  in  law  capable  of 
recovering  that  understanding  which  he  has 
lost,  therefore  the  custody  of  his  person  and 
estate  shall  be  granted  to  the  committee  only 
during  pleasure.  And  this  committee,  deducting 
a  suitable  maintenance  for  the  lunatic  and  his 
family,  shall  account  in  chancery  for  the  surplus 
profits,  and  shall  pay  them  over,  either  to  the 
lunatic,  if  he  recover  his  understanding,  or  to 
his  legal  representative  after  his  death.  But  all 
acts  done  by  him  during  his  lunacy  to  bind  his 
estate  shall  be  avoided.    Ih. 

Committee  of  Perton-nAppointment— Property 
■mall— Beferenoe  diipenaed  with.] — ^A  commit- 
tee of  the  person  and  estate  of  a  lunatic 
appointed  without  a  reference,  where  the  pro- 
perty was  small.  Farrow^  JSx  parte,  1  Buss.  &  M. 
112. 

Appointment  of  committee  of  lunatic  without 
a  reference  to  the  master,  the  property  of  the 
lunatic  being  very  small.  Collins,  In  re,  6  Jur. 
645. 

Appointment  of  committee  of  a  lunatic  with- 
out a  reference  ;  and  the  balances  to  be  paid  on 
an  affidavit,  without  annual  account  before  the 
master,  the  property  being  very  small.  Pickard, 
ExpaHe,SV.&iB.  127. 

Utaintenanoereftised  until  Appointment.] 

— ^XJntil  a  committee  of  lunatic's  person  be  first 
appointed,  the  court  will  not  pay  out  any  sum, 
even  for  the  present  maintenance  of  lunatic's 

wife  and  children.     B ,  In  re,  1  Ir.  Eq.  B. 

181. 

Payment  to  snryiving  Committee  ordered 

without  fireih  Beferenoe.] — Where  one  of  two 
committees  of  a  lunatic's  estate  had  died,  and 
the  property  was  veiy  small,  the  court,  without 
a  fresh  reference  to  the  master,  ordered  the 
income  to  be  paid  to  the  surviving  committee 
on  evidence  of  his  solvency.  Arable,  In  re,  2 
De  G.  M.  &  G.  280  ;  21  L.  J.,  Ch.  748. 


Hew  Committee — Fond  in  Court — ^Pay- 
ment of  Diyidendi.]  — The  dividends  arising 
from  a  sum  of  stock  in  court  to  the  credit  of 
H.  D.  B.,  a  'lunatic,  ez  parte  the  metropolitan 
board,  which  represented  the  purchase-money 
of  land  belonging  to  the  lunatic  taken  by  the 
board  under  the  Lands  Clauses  Act,  1846,  were 
ordered  to  be  paid  to  the  joint  committees  of 
the  estate  of  the  lunatic.  Upon  the  death  of 
one  of  the  joint  committees  the  survivor  was- 
appointed  sole  committee ;  but  the  master 
declined  to  order  the  dividends  to  be  paid  to> 
him,  and  a  petition  intituled  in  lunacy  and  in 
the  chancery,  division  was  presented  for  that 
purpose : — ^Held,  that  the  dividends  ought  to  be- 
transferred  to  the  lunacy  and  paid  to  the  com- 
mittee, and  that  upon  the  appointment  of  a  new 
committee  the  order  appointing  him  ought  to 
direct  payment  to  him  of  the  dividends,  and 
that  the  metropolitan  board  need  not  be  served 
with  the  application,  and  that  the  board  ought 
to  pay  the  costs  of  the  petition.  Ryder,  In  re^ 
67  L.  J.,  Ch.  469  ;  37  Ch.  D.  695  ;  68  L.  T.  783- 
— C.A. 

"Wishes  of  Lunatie  Coninlted.] — In  th& 

appointment  of  the  committee  of  the  person  of 
a  lunatic,  the  court  will  attend  as  far  as  possible 
to  the  wishes  and  inclinations  of  the  lunatic.. 
Leacoclie,  In  re,  LI.  &  G.  498. 

Bight  of  Husband  to  be  appointed.] — 

Where  a  married  woman  is  found  lunatic  th& 
husband  is  not  entitled  to  be  appointed  com- 
mittee of  her  person,  either  solely  or  jointly,  if 
the  court  is  of  opinion  that  it  will  not  be  for  the 
benefit  of  the  lunatic.  Bavy,  In  re,  61  L.  J.,  Ch. 
678  ;  [1892]  3  Ch.  88 ;  67  L.  T.  180 ;  41  W.  B. 
96— C.A. 

non-residents.]  —  Persons  whose  places- 

of  residence  admit  of  their  frequently  visiting 
the  lunatic,  and  inspecting  the  management  of 
his  concerns,  to  be  preferred  as  committees. 
Fermor,  Ex  parte,  Jacob,  405. 

Person  out  of  Jujisdiotion.] — ^It  being 

proposed  to  appoint  as  committee  a  person  resi- 
dent out  of  the  jurisdiction,  the  master  in  lunacy 
reported  that  as  the  proposed  committee  was 
resident  out  of  the  jurisdiction  he  could  not 
approve  of  him.  The  court,  though  satisfied  of 
the  expediency  of  appointing  him,  declined  to. 
do  so  until  the  master  had  certified  that  the 
proposed  committee  was  a  person  whom,  if  resi- 
dent within  the  jurisdiction,  he  should  have 
approved.  Braire,  In  re,  17  Ch,  D.  776  ;  45 
L.  T.  290 ;  30  W.  B.  223. 


— • —  Property  Situate  Abroad— Seenrity.  ] 

— ^Where  a  lunatic  was  a  widow  and  Interested  in 
property  of  considerable  value  situate  in  Bussia, 
the  court  appointed  her  eldest  son,  who  resided' 
in  Bussia,  and  her  daughter,  who  resided  in 
England,  joint  committees  of  her  estate,  and 
accepted  as  security  the  bond  of  the  committeea 
and  of  their  brothers  and  sisters.  Hopper,  In  re^ 
66  L.  J.,  Ch.  669  ;  77  L.  T.  154— C.  A. 

Belations.] — In  the  appointment  of  com- 
mittee of  a  lunatic,  relations,  unless  some  specific 
objection,  preferred  to  strangers.  The  wife 
appointed  committee  of  the  person  not  alone,. 
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bat  jointly  with  a  relation.  JCe  Heup,  Ea  parte, 
18  Vgs.  222. 

Reluctance  with  which  a  stranger  is  appointed 
committee  of  a  Innatic  who  has  relations. 
Watking,  In  re,  1  Coop,  t  Cott.  225. 

The  old  rule  that  next  of  kin  of  a  Innatic,  who 
is  entitled  to  his  estate  upon  his  death,  should 
not  be  appointed  committee  of  his  person  is  not 
now  adhered  to.     Cochayne,  Em  parte,  7  Ves.  691. 

Ko  ohjection  that  the  committee  of  the  lunatic's 
perHon  is  the  next  of  kin  to  lunatic,  and  will 
come  in  for  a  share  by  the  Statute  of  Distribu- 
tion, it  being  for  the  interest  of  the  next  of  kin 
to  prolong  the  lunatic's  life,  whereby  his  personal 
estate  will  be  increased.  Neale'e  Que,  2  P.  Wms. 
544.    iS^  7  Yes.  591. 

Heir.] — ^The  court  will  not  grant  the 

custody  of  the  lunatic's  person  to  the  next  heir ; 
but  his  being  entitled  to  a  share  of  the  peiBonal 
estate  by  the  Statute  of  Distribution  is  no 
objection.    Ludlow,  ExpaHe,  2  P.  Wms.  038. 

Eeir  and  Vext  of  Xin.] — ^The  heir  and 

next  of  kin  of  a  person  found  a  lunatic  are 
entitled  of  right  to  propose  themselves  to  the 
master  for  the  charge  of  committee  of  the  pei'son, 
any  other  must  obtain  an  order  to  be  at  liberty 
to  do  so,  and  his  petition,  which  must  be  speedy, 
must  state  the  objectious  to  the  heir  and  next  of 
kin,  and  set  out  particularly  the  facts  on  which 
he  grounds  his  claim  to  be  preferred.  Pereee, 
In  re,  1  MolL  439. 

Sefusal  of  Court  to  appoint.] — Court 

rt^fused  to  appoint  person  committee  of  lunatic 
upon  circumstances;  particularly  that  he  had 
agreed  to  give  part  of  profits  to  another. 
Fletcher,  Ex  parte,  6  Ves.  427. 

Property  in  Ireland.] — ^Where  an  indi- 
vidual is  found  lunatic  under  an  inquisition  taken 
in  England,  the  appointment  of  committees  of 
his  person  rests  with  the  Lord  Chancellor  of 
Great  Britain,  notwithstanding  that  the  pro- 
perty of  the  lunatic  is  situated  in  Ireland,  and 
that  a  transcript  of  the  record  of  the  inquisition 
has  been  transmitted  to  the  chanceiy  of  the 
country,  with  a  view  to  the  appointment  of 
conmiittees  of  his  estate  by  the  Lord  Chancellor 
of  Ireland.  Tottenfiam,  In  re,  2  MyL  &  Cr.  39 ; 
2  Mont.  &  C.  39  ;  1  Jur.  653. 

Though  a  lunatic's  lands  be  in  Ireland,  yet  if 
the  lunatic  be  resident  at  an  asylum  in  England 
the  Chancellor  of  Ireland    cannot    appoint    a 

committee  of  his  person.    B ,  In  re,  Ir.  R.  1 

Eq.  181. 

Order  made  for  payment  of  lunatic's  main- 
tenance to  a  married  woman  (committee  of  the 
person)  on  her  separate  receipt,  her  solicitor 
undertaking  that  the  money  should  be  duly 
applied.     Edwards,  In  re,  12  Mac.  ic  G.  134. 

Onftody  of  Lnnatio — Grant  to  Person, 

his  Ezeeaton,  AdminlBtraton  and  Assigns.] — 
The  custody  of  an  idiot  cannot  be  granted  to  a 
man,  his  executors,  administrators  and  assigns. 
Bodgere  v.  Phrazier,  1  Vem.  9 ;  2  Shower  P.  C. 
171 ;  2  Ch.  Ca.  70. 

Committee  of  Estate — Itother  of  Infknt  tenant- 
in-tail.] — The  mother  and  guardian  of  an  infant 
tenant-in-tail   in   remainder   (become  lunatib) 


preferred  to  the  nominee  of  a  party  interested 
in  the  personal  estate  as  committee.  Wehh,  In 
re,  2  Ph.  532  ;  17  L.  J.,  Ch.  276. 

Vatoral  Daughter  of  Baitard  Lnnatie.J«> 

A  bastard  tenant  for  life  of  real  estates  bemg 
foxmd  Innatic  leave  was  given  to  his  natural 
daughter,  who  had  resided  with  him  up  to  the 
time  of  his  confinement,  to  carry  in  proposals 
for  a  committee  of  the  estate  as  well  as  of  the 
person,  a  check  upon  the  remainderman.  Wehh, 
In  re,  2  Ph.  116. 


Itaster   of    Court.]  —  The   practice   of 


appointing  a  master  of  the  court  committee  of 
the  estates  of  lunatics  is  objectionable,  for  he 
can  have  no  direct  knowledge,  and  the  purpose 
of  the  office  is  to  acquire  direct  knowledge,  and 
interfere  actively  in  the  management,  warrant 
payments,  and  generally  guard  the  safe  exercise 
of  the  jurisdiction.  Whenever  a  person  con- 
nected with  the  fiunily  can  be  found  eligible 
and  willing  to  give  security,  and  undertake  it, 
he  ought  to  be  appointed  committee  of  the 
estate,  and  not  a  master.  JSuesey,  In  re,  1  MoLL 
226. 


Partner.] — ^A  person  who  was  entitled  to 


a  share  in  a  business  in  partnership  with  a 
lunatic,  and  who  was  an  accounting  party  in 
respect  of  such  business,  may,  under  special 
circumstances,  be  appointed  committee  of  l^e 
lunatic's  estate.  Mltington,  In  re,  2  Eq.  R.  158 
— L.JJ. 

Separate  Conimitteei.]^In  a  case  where  a 


lunatic  had  two  estates,  situate  at  a  distance 
from  each  other,  and  of  considerable  value,  the 
court,  under  the  circumstances,  appointed  a 
separate  committee  for  eadi.  Bohine,  In  re, 
2  Russ.  &  M.  449. 


2.  Bemnneration  of. 

Oeneral  Practlca — Salary  not  allowed.] — It  is 

not  the  practice,  either  in  England  or  Ireland, 
to  allow  any  salary  to  the  committee  of  the 
estate  of  a  lunatic.  Therefore,  where  A.,  who 
was  the  heir-at-law  of  the  lunatic,  had  been 
appointed  committee^  of  his  estates,  which  were 
very  extensive,  and  appeared  to  have  been  much 
neglected,  procured  an  order  in  the  Court  of 
Chancery  in  Ireland,  for  a  reference  to  the 
master  to  inquire  and  report  whether  it  would 
be  for  the  benefit  of  the  lunatic  that  he  (A.) 
should  be  appointed  joint-committee  of  the 
person  of  the  lunatic  ;  and  if  so,  whether  any 
and  what  increase  should  be  made  to  the  allow- 
ance for  maintenance,  with  a  view  to  the  better 
care  of  the  estate  ;  and  the  master  made  a 
report  approving  of  A.  being  appointed  a  joint- 
committee  of  the  person  with  C,  already  a 
committee  of  the  person  of  the  lunatic,  and  on 
the  increase  of  600/.  a  year  to  the  allowance  of 
1,500/.  allowed  for  the  maintenance  of  the 
lunatic,  the  said  A.  having  undertaken  the 
management  and  superintendence  of  the  estates 
of  the  lunatic,  and  for  that  purpose  to  reside 
near  to  said  estates: — ^Held,  that  the  orders 
directing  such  reference,  and  confirming  the 
master's  report  should  be  set  aside,  inasmuch  as 
it  was  an  indirect  mode  of  compensation  to  the 
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committee  of  the  estate  in  that  character. 
Zanesharotigh  (^Earl)^  In  re^  LI.  &  G.  503. 

ObservatioDS  as  to  paying  for  the  management 
of  a  lunatlc*8  estate  and  the  impropriety  of 
appointing  his  deyisee  committee.  The  decision 
of  the  priyy  council  reversing  the  orders  of  the 
Lord  Chancellor  (Rep.  LL  &  G.  503)  observed 
on.    S,  a,  Beat.  639. 

Where  a  lunatic's  property  consisted  simply 
of  public  stock  and  moneys  due  in  respect  of 
half-pay«  an  allowance  to  the  committee  for 
receiving  it  was  refused.  Powell  v.  Bonner^  9 
L.  J.,  Ch.  139. 

Salary  allowed— droumstaiLoes  peovliar.]— 
A  salary  allowed  to  the  committee  of  the  estate 
of  a  lunatic  under  peculiar  circumstances. 
Fermor,  Exparte^  Jacob,  402. 

Expenses  in  yisitiiig  Lvnatio.] — ^The  com- 
mittee of  a  lunatic  ought  to  be  resident  within 
the  jurisdiction  of  the  court,  and  therefore  an 
allowance  made  him  for  expenses  in  visiting  the 
lunatic  discontinued  on  his  going  to  live  in  Scot- 
land.    Ord,  Eaoparte^  Jacob,  94. 

Care  and  Trouble.] — No  allowance  to  com- 
tnittee  of  lunatic's  estate  for  care  and  trouble. 
Anon.,  10  Yes.  103.  S.  P.,  Annesley,  In  re, 
Ambl.  78. 

The  committee  of  the  estate  of  a  lunatic  is 
not  entitled  to  any  remuneration  for  his  trouble. 
Where  any  allowance  at  all  is  made  to  him  it  is 
not  for  his  sake  but  for  the  benefit  of  the  estate, 
as  where  rents  cannot  be  effectually  collected  by 
the  committee  without  assistance.  Walker, 
In  re,  2  Ph.  630. 

Out  of  Pocket  Szpensea — ^Interest.] — Allow- 
ance, not  exceeding  5  per  cent,  on  receipts,  to 
committee  of  lunatic's  estate  for  expenses  out  of 
pocket  in  collecting  rents.  We^tbrooke,  In  re, 
2  Ph.  631. 

Bmployment  of  Agent  at  Salary.] — Order  made 
without  a  reference  to  the  master,  that  the  com- 
mittee of  a  lunatic  should  be  at  liberty  to  employ 
a  particular  person  for  inspecting  the  lunatic's 
property  at  a  fixed  salary,  to  be  paid  out  of  the 
rents.    JSrrington,  In  re,  2  Buss.  567. 


8.  Security  by. 

Heir-at-law  required  to  giye  Security  on 
Appointment.] — Even  the  eldest  son  and  heir-at- 
law  of  a  lunatic  will  not  be  appointed  one  of  the 
committees  of  his  estate  without  giving  security, 
unless  the  master  reports  that  no  person  can 
be  found  to  act  as  committee  who  will  give 
security.  Frank,  In  re,  2  Buss.  450 ;  26  £  B. 
148. 

Appointment  without  Security.]— The  court 
may,  if  it  see  fit,  appoint  a  committee  of  a 
lunatic's  estate  without  requiring  the  usual 
security.  BurrougJu,  In  re,  2  Dr.  &  War.  207  ; 
1  Con.  &  L.  309. 

Seduction  of  Security. ]->The  bond  of  the 
committee  delivered  up  and  less  secuiity  taken. 
Northleiah,  £x  parte,  2  Ves.  673. 


Securities  belonging  to  a  lunatic's  estate 
ordered  to  be  deposited  with  the  master  for  the 
purpose  of  reducing  the  amount  of  the  com- 
mittee's recognizances.  Eagle,  In  re,  2  Ph. 
201. 

Change  of  Securities.] — Securities  changed  on 
giving  greater;  but  this  not  encouraged,  as  if 
lunatic  recovers  he  may  have  no  remedy  on  a 
concealment  of  part  of  estate.  Pereira,  Has 
parte,  2  Ves.  Sen.  674. 

Authority  to  act  before  Security  perfected.]  . 
— ^Where  the  income  of  a  lunatic  consisted  of 
I'ents  payable  weekly,  the  committee  was  allowed 
to  receive  them  before  perfecting  his  securities, 
he  undertaking  to  perfect  them  within  a  given 
time.  Mutter,  In  re,  22  L.  J.,  Ch.  178  ;  20  L.  T. 
266  ;  1  W.  B.  27. 

Property  situate  abroad —>  Appointment  of 
Committee  out  of  Jurisdiction.] — ^Whcre  a  lunatic 
was  a  widow  and  interested  in  property  of  con- 
siderable value  situate  in  Bussia,  the  court 
appointed  her  eldest  son,  who  resided  in  Bussia, 
and  her  daughter,  who  resided  in  England,  joint 
committees  of  her  estate,  and  accepted  as 
security  the  bond  of  the  committees  and  of  their 
brothers  and  sisters.  Hopper,  In  re,  66  h,  J., 
Ch.  569  J  77  L.  T.  154— C.  A. 

Surety— Heir-at-law.] — ^The  heir-at-law  of  a 
lunatic,  who  with  one  otner  person  was  the  next 
of  kin  of  the  lunatic,  was  appointed  committee 
of  the  person.  Another  party  being  proposed, 
was  approved  of  by  the  master  in  limacy  as 
committee  of  the  estate.  The  committee  of  the 
person  proposed  himself  as  one  surety  for  the 
committee  of  the  estate.  The  attorney-general 
was  willing  to  accept  the  security,  but  declined 
to  do  so  without  the  sanction  of  the  court.  An 
order  was  made  that,  upon  the  allowance  to  the 
lunatic  being  paid  direct  to  the  committee  of 
the  person,  instead  of  passing  intermediately 
through  the  hands  of  the  committee  of  the 
estate,  the  committee  of  the  person  be  accepted 
as  one  of  the  sureties  for  the  committee  of  the 
estate ;  the  general  i-ule,  however,  to  remain 
unaltered.  Mount,  Ex  parte.  Burton,  In  re,  21 
L.  J.,  Ch.  221. 

Bztent  of  Liability.]— The  sureties  of  a 

committee  of  a  lunatic  are  liable  to  pay  not  only 
any  balance  found  due  from  him,  but  also  the 
costs  and  expenses  incurred  in  consequence  of 
his  neglecting  to  obey  the  orders  of  the  court  for 
the  payment  of  such  balance,  and  that,  although 
they  may  not  be  informed  till  afterwards  of  the 
default  on  the  part  of  the  committee.  Lockey, 
In  re,  14  L.  J.,  Ch.  164. 

Enforcement  of  Bond.]  —  Wheie   it  is 

desired  to  enforce  against  the  committee  of  the 
estate  of  a  deceased  lunatic  and  his  sureties  the 
usual  bond  requii*ed  of  the  committee  of  the 
estate,  the  proper  course  is  to  petition  the  court 
that  the  bond  may  be  deposited  by  the  master 
in  lunacy  with  the  queen's  remembrancer ; 
this  court  will  not  transfer  the  bond  to  the 
administrators  of  the  estate  of  the  deceased 
lunatic.  Hill,  In  re,  1  De  G.  J.  &  S.  487 ;  7 
L.  T.  702  ;  11  W.  B.  296  ;  1  N.  B.  250. 
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Where  it  has  heen  found  that  a  displaced 
committee  is  indebted  to  his  lunatic's  estate,  and 
proceediDgs  npon  the  bond  by  him  and  his 
sureties  have  oeen  ordered,  and  the  lunatic  dies 
before  they  are  taken,  the  court  will  order  a 
deliyeiy  of  the  bond  by  the  master  in  lunacy  to 
the  queen's  remembrancer,  who  is  the  proper 
person  to  enforce  it,  and  not  to  the  lunatic's 
legal  personal  representative.    2b. 

Form  of  order  enabling  an  administrator  of  a 
deceased  lunatic's  estate  to  enforce  against  a 
defaulting  committee  of  the  estate  and  his 
sureties  the  bond  to  the  Crown,  entered  into  by 
them  on  his  appointment.    lb. 


4.  Termination  of  Ofioe. 

Oommittee  of  Perion — ^Remoyal.] — Ck>mmittee 
of  lunatic  refusing  to  answer,  new  committee 
appointed  on  application  to  Great  SeaL  Moyd 
T. ,  Dick.  460. 

On  a  petition  to  remoTe  the  oommittee  of  the 
person,  the  court  not  being  preyented  by  the 
form  of  the  petition  from  granting  relief  accord- 
ing to  the  nature  of  the  case,  directed  an  inquiry 
whether  the  comfort  of  the  lunatic  was  suffi- 
ciently provided  for,  regard  being  had  to  the 
sum  allow^  Proctor^  JBx  parte,  1  Swanst.631. 
S.  P.,  Ihfelyny  Ho  parte,  T.  Vac.  1829. 

A  petition  was  presented  for  removal  of  com- 
mittee. The  petition  was  so  drawn  as  to  be  in  a 
great  measure  unintelligible,  yet  chancellor 
exercised  his  jurisdiction  and  inquired  into  truth 
of  affidavits.    lb. 


Bankmptey.] — The  conmiittee  of 
the  person  of  a  lunatic  not  removed  in  conse- 
quence of  his  bankruptcy.    lb. 

Bankruptcy  of  the  committee  of  the  person  of 
a  lunatic  is  a  sufficient  cause  for  removing  him 
on  accoxmt  of  the  fund  for  maintenance;  but 
the  custody  of  the  person  will  not  be  changed, 
if  the  master  finds  it  proper  with  regard  to  the 
comfort  of  the  lunatic  t^t  it  should  continue. 
Jlildmay,  Essparte^  3  Yes.  2. 

Committee  of  Estate — ^Diseharge — ^Betidenoe 
at  a  Distance.] — The  circumstance  that  a  com- 
mittee of  a  lunatic's  estate  ^ides  at  a  distance 
from  the  property  is  not  a  ground  per  se  for  dis- 
charging such  committee,  although  it  may  raise 
a  case  for  inquiry  before  the  master,  as  to  the 
propriety  of  his  being  discharged.  Brown,  In  re, 
1  Mac.  &  G.  201 ;  1  Hall  &  Tw.  348;  19  L.  J., 
Ch.  96. 

Irregular   Proeeedings  —  Sanction    of 

Itaster.] — ^Where  committees  ot  a  lunatic's  estate 
had  expended  large  sums  in  draining  and  other 
improvements,  and  had  contracted  with  a  rail- 
way company  for  sale  of  a  part  of  the  estate, 
and  done  other  acts  which  were  not  within  the 
scope  of  their  authority,  but  had  as  to  aU  of 
them  acted  under  the  sanction  of  the  master  in 
lunacy ; — ^Held,  on  a  petition  by  the  heir-at-law 
of  the  lunatic,  that  although  the  proceedings 
were  irregular  they  formSi  no  ground  for 
dismissing  the  conmiittees  from  ^eir  office. 
lb, 

Temdnation  on  Death.] — ^A  costcdy  of  a 

lunatic's  estate  granted  to  baron  and  feme  (the 


feme  being   next  of  kin)  determines  on   her 
death.     Lyne,  Ex  parte.  Gas.  t  Talb.  142. 


«.  Beceiyes. 

Appointment.] — Committee  of  the  person  and 
estate  of  lunatic  appointed,  with  restriction  not 
to  receive  any'  part  of  the  estate.  Receiver 
appointed  of  the  estate.  Billinghurtt,  Exparte, 
Ambl.  104. 

Bolioiter  under  Commiifion.] — Solicitor 

under  a  commission  of  lunacy  not  to  be  appointed 
receiver  of  the  estate  of  the  lunatic.  jPincke, 
Ex  parte,  2  Mer.  452. 

Objectioa  to  Person  appointed.] — ^The 

person  whom  the  master  has  approved  for  the 
office  of  receiver  of  lunatic's  estate  must,  to 
be  rejected,  be  shewn  incompetent,  not  merely 
another  person  more  eligible.  Bangor  (Lord), 
In  re,  2  MolL  518. 

Report  approving  of  a  person  as  temporary 
committee  of  the  person  of  a  lunatic  not  sent 
back  to  be  reviewea  on  the  application  of  sister 
and  some  of  the  next  of  kin  of  lunatic,  no  dis- 
qualification in  the  person  approved  of  being 
shewn.    lb.  619. 

Committee.] — ^A  reference  under  special 

circumstances  directed  to  inquire  whether  it 
would  be  beneficial  that  the  committee  of  the 
lunatic's  estate  should  be  appointed  receiver. 
Langham,  In  re,  1  Jur.  281, 

Inability    to    procure    Committee.]  — 

Receiver  of  a  lunatic's  estate  appointed,  when 
no  one  would  act  as  committee.  Radcliffe,  Ex 
parte,  IJ.  &  W.  639. 

Where  no  one  could  be  procured  to  act  as 
committee  of  lunatic,  a  receiver  was  appointed 
with  a  salary,  but  to  be  considered  and  give 
security  as  committee.  Warren^  Ex  parte,  10 
Yes.  622. 


Property  not  exceeding  £l,00Q->25  ft  26 

Vict.  0.  86.]— Under  25  &  26  Vict.  c.  86,  the 
Lord  Chancellor  has  power  to  appoint  persons 
to  recover  and  receive  funds  of  a  lunatic  with- 
out inquisition,  and  in  a  summary  manner,  in 
the  alternative  either  of  his  income  being  under 
50Z.,  or  his  property  not  exceeding  1,(K)0Z.  in 
value.    Harvey  v.  Treneluird,  34  Beav.  240. 

The  court  cannot  entertain  an  objection  that 
an. order  was  made  by  the  lords  justices  in 
lunacy  in  the  absence  of  proper  parties.    lb. 

The  lords  justices  znade  an  order  under 
25  &  26  Vict.  c.  86,  which  appointed  two  persons 
to  receive  from  the  trustees,  and  apply  for  his 
benefit,  the  property  of  a  prisoner  acquitted  on 
the  ground  of  his  lunacy.  The  court  decreed 
execution  of  the  order.    1  b. 


Interim  Bcoeiyer— Appointment  Ex  parte 

— ^Pending  Application  for  Inquisition.] — In  a 
proper  case  the  court  will,  pending  an  applica- 
tion for  an  inquisition,  appoint  an  interim 
receiver  of  the  estate  of  the  supposed  lunatic, 
and  if  the  case  is  urgent  will  do  so  upon  an 
ex  parte  application.  Powntain,  In  re,  57  L.  J., 
Ch.  465  ;  37  Ch.  D.  609  ;  59  L.  T.  76— C.  A. 
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/.  Custody  of  Pebson. 

Grant  to  Person,  liii  Ezeontors,  Adminiatraton 
and  Asiigni.] — The  custody  of  an  idiot  cannot 
be  granted  to  a  ihanf  his  ezeciutors,  administra- 
tors and  assigns.  Bogers  t.  Phrazier^  1  Vein.  9 ; 
2  Shower,  P.  C.  171  ;  2  Ch.  Oa.  70. 

Mode  of  obtaining  Grant.  1 — Mode  of  pro- 
ceeding by  the  committee  to  obtain  possession  of 
the  person  of  a  lunatic  who  before  inquisition 
found  had  been  committed  to  custody  under  the 
1  &  2  Vict.  c.  27.  Flanagan^  In  re,  2  Jo.  A  Lat. 
343. 

Order  for  Deliyery— Habeas  Corpus.^ — Order 
that  a  person  against  whom  a  commission  of 
lunacy  was  established  should  be  'delivered  up 
to  the  committee :  habeas  corpns  not  necessary. 
OranmsTt  Ex  parte,  12  Ves.  445. 

Criminal  Limatio.1 — ^Where  a  lunatic  had  been 
tried  for  murder  and  acquitted  on  account  of  his 
lunacy,  but  ordered  by  the  judge  to  be  detained, 
the  Lord  Chancellor  declined  ordering  him  to  be 
removed  out  of  gaol  to  a  proper  receptacle  for 
lunatics,  the  proper  application  being  to  the 
king  in  coundL  HUl,  E»  parte,  G.  Cooper, 
64. 

When  a  lunatic,  who  had  been  so  found  after 
he  had  been  committed  to  prison  for  a  breach  of  the 
peace,  upon  being  so  found,  had  been  transferred, 
by  virtue  of  the  warrant  of  the  lord-lieutenant, 
to  a  lunatic  asylum  pursuant  to  1  &  2  Vict.  c.  27, 
and  the  period  of  his  imprisonment  had  expired : 
— Held,  that  the  Lord  Chancellor  had  jurisdiction 
to  order  the  lunatic  to  be  placed  in  such  asylum 
as  the  committee,  with  the  approbation  of  a 
master,  should  appoint.  JC'JDemiott,  In  re,  2 
Con.  &  L.  293  ;  3  Dr.  &  War.  480. 

Where  a  person  has  been  tried  upon  a  criminal 
charge,  and  acquitted  on  the  ground  of  his  insanity, 
and  was  thereupon  confined  in  a  lunatic  asylum 
under  the  provisions  of  39  &  40  Qeo.  3,  c.  94,  the 
chancellor,  upon  the  application  of  a  creditor, 
issued  a  commission  of  lunacy,  the  party  being 
entitled  to  property  of  the  value  of  6001.  In 
such  case,  the  cnancellor  has  no  jurisdiction  to 
interfere  in  any  way  except  by  a  commission, 
and  has  no  power  over  the  person  of  the  indi- 
vidual.    Clark,  JEse  parte,  Pearoe,  In  re,  8  Jur.  82. 

Residence  of  Lunatic.] — ^Where  a  person  has 
been  declared  a  lunatic  on  petition,  the  Lord 
Chancdlor  will  not,  in  the  absence  of  special 
circumstances,  send  him  to  reside  out  of  Ireland. 
The  nature  of  the  Lord  Chancellor's  jurisdiction 
in  lunacy  explained.  Birch,  In  re,  29  L.  R.,  Ir. 
274— L.  C. 

Leave  given  for  a  lunatic,  under  particular 
circumstances,  to  reside  in  Scotland,  his  com- 
mittee, who  resided  in  England,  undertaking  to 
bring  him  within  the  jurisdiction  whenever  it 
should  be  required.    Jonee,  In  re,  1  Price,  461. 

Security  for  the  return  of  a  lunatic  permitted 
to  go  out  of  the  jurisdiction  must  be  of  a  kind 
available  in  the  courts  of  this  country.  Stair, 
In  re,  1  Coop.  t.  Cott.  227. 

AcceiB  to  Lnnatie.] — ^Access  to  a  lunatic  by  a 
person  entitled  upon  the  death  of  the  lunatic, 
in  default  of  appointment  by  her,  to  see  whether 
she  was  in  a  state  to  exercise  the  power  refused. 
Zyttleton,  Em  parte,  6  Ves.  7 ;  5  B.  B.  202. 


g,  MAINTEyANOB  AND  ALLOWANCES. 

1.  Prlnoiplaa  Begnlatlng, 

Comfort  of  Lnnatie.]— The  court  will,  without 
application  to  it  for  that  purpose,  where  the 
estate  of  a  lunatic  has  been  increased,  direct  the 
master  in  lunacy  to  inquire  whether,  by  an 
additional  expenditure,  any  increase  of  comfort 
can  be  procured  for  the  Ixmatic  Melhuieh,  In  re, , 
and  Haran,  In  re,  1  W.  B.  236. 

Lunations  comfort  considered  in  exclusion  of 
the  presumptive  right  of  his  next  of  kin,  etc 
Lunatic  not  stripped  of  support  by  act  of  the 
Lord  Chancellor,  even  for  creditors.  Wright^ 
Ex  parte,  2  Yes.  Ben.  25. 

The  Lord  Chancellor  will  not,  even  for  creditors, 
make  an  order  in  lunacy  the  effect  of  which  must 
be  to  put  the  lunatic  in  a  state  of  absolute  want. 
Dikes,  Ex  parte,  8  Yes.  79. 

No  order  upon  petition  in  lunacy  for  payment 
of  the  lunatic's  debts  out  of  the  funds,  not  within 
the  reach  of  the  creditors ;  except  for  his  accommo- 
dation, and  it  clearly  appears  that  he  wiU  have 
a  sufficient  maintenance.  HastingSf  Ex  parte, 
14  Yes.  182  ;  9  B.  B.  272. 

A  lunatic  is  never  to  be  looked  upon  as 
irrecoverable.  The  lunatic's  comfort  to  be 
regarded,  and  not  the  benefit  of  his  adminis- 
trators or  next  of  kin.  Dormer' 9  Caee,  1  P.  Wms. 
265. 

A  liberal  application  of  the  property  of  a  lunatic 
is  to  be  made  to  secure  every  comfort  his  situa- 
tion will  admit.  Baiter,  Ex  parte,  6  Yes.  8  ^ 
G.  Cooper,  205. 

Lunatic  is  to  have  every  comfort  his  situation 
and  fortune  will  admit  of,  without  any  regard  to 
expectants.    Chwmley,  Ex  parte,  1  Yes.  296. 

Hot  limited  to  Ineome.]  —  Maintenance  of 
lunatic  is  not  limited,  like  infant's,  to  amount  of 
income.    Perne,  In  re,  3  Moll.  94. 

Ineome  Tax  not  dedneted.] — ^The  allowance 
for  the  maintenance  of  a  lunatic  previously 
directed  to  be  paid,  ordered  to  be  continued  by 
the  accountant-general  without  any  deduction  in 
respect  of  income  tax.  lAehenrood,  In  re,  6 
Jur.  721. 

Amonnt  of  Allowanee.] — ^The  king's  grant  of 
a  lunatic's  estate  without  account  is  void ;  but 
the  king  or  Lord  Chancellor  may  allow  such  a 
yearly  maintenance  to  a  lunatic  as  amounts  to 
the  yearly  value  of  the  lunatic's  estate.  Sheldon 
V.  Aland,  3  P:  Wms.  110. 

Inorease  of  Allowanee.]  —  Under  circum- 
stances, the  court  will  increase  the  allowance  for 
maintenance  which  will  answer  the  allowance 
for  trouble.    Arinetley,  In  re,  Ambl.  78. 

Hear  Relations.] — The  court,  on  a  proper 

case  being  made,  will  grant  an  increased  main- 
tenance to  the  lunatic  in  order  that  the  same 
may  be  applied  for  the  support  of  the  near 
relations  of  the  lunatic.  Oreagh,  In  re,  1 
Dr.  &  WaL  323. 

Illegitimate  Children  of  Deeeased  Brother.] 

— The  couit  will  not  increase  the  allowance  qf  a 
lunatic,  on  the  ground  of  there  being  illegitimate 
children  of  a  deceased  brother  of  the  lunatic, 
to  whose  support  the  lunatic  would  probably 
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have  contributed  if  not  in  a  state  of  incapacity. 
Grote^  In  re^  18  L.  J.,  Ch- 


Allowanea — Pather.] — A  fund  in  court  to 
which  a  lunatic  was  entitled,  paid  to  the  father 
In  part  discharge  of  moneys  expended  in  the 
lunatic's  maintenance.  Law,  In  ret  ^  ^  Jm  ^^ 
612  ;  7  Jur.  (N.8.)  410. 

Wife.] — Interest  ordered  to  be  paid  to  wife, 

husband  being  in  a  state  of  imbecility  of  mind. 
JBird  V.  Lefevre,  4  Bro.  C.  0. 100. 

The  trustees  under  a  will,  in  which  a  life 
annuity  of  6,000Z.  a  year,  and  other  considerable 
benefits,  were  given  to  a  person  who  at  the 
death  of  the  testator  was  confined  in  a  lunatic 
asylum,  filed  a  bill  for  the  directions  of  the  court 
in  executing  the  trusts  of  the  will  relative  to  the 
lunatic.  The  wife  of  a  lunatic  presented  a 
petition,  praying  an  allowance  out  of  the  income 
given  to  the  lunatic,  and  the  court  thereupon 
i-cferred  it  to  the  master  to  inquire  into  his  state 
of  mind ;  and  the  master  having  reported  that 
he  was  of  unsound  mind,  and  not  competent  to 
the  management  of  his  affairs,  the  court,  upon 
the  petition  of  the  wife  to  confirm  the  report, 
directed  the  trustees  to  apply  to  the  Oreat  Seal 
for  a  commission  of  lunacy,  and  referred  it  to 
the  master,  to  inquire  what,  in  the  meantime, 
would  be  a  proper  allowance  to  be  made  to  the 
wife.  Exeter  (JBUhof)  y.  Ward  (Lord),  2 
MyL  &  K.  64. 

Wife  af  againit  Creditors.] — ^In  sanc- 
tioning a  scheme  for  the  maintenance  of  a  lunatio 
under  ss.  116  and  117  of  the  Lunacy  Act,  1890, 
the  lords  justices  will  not  allow  the  lunatic's 
wife  maintenance  out  of  his  property  as  against 
his  CToditoTS.  Winkle^  In  re,  63  L.  J.,  Ch.  641 ; 
[1894]  2  Ch.  619 ;  7  B.  266 ;  70  L.  T.  710 ;  42 
W.  B.  613— C.  A. 

An  action  was  brought  against  a  person  of 
unsound  mind  not  so  found,  and  judgment  was  on 
March  16th,  1894,  obtained.  On  March  17th,  the 
judgment  creditor  lodged  a  writ  of  fi.  fa.  with 
the  sheriff,  and  he,  on  the  morning  of  March  19th, 
executed  the  writ  and  seized  the  lunatic's  goods. 
ihe  lunatic's  wife,  on  the  afternoon  of  the  same 
day,  obtained  an  order  appointing  her  interim 
receiver  pending  the  hearing  of  a  summons  in 
lunacy,  which  had  been  taken  out  by  her  on 
March  12th,  asking  for  leave  to  sell  the  lunatic's 
property  and  to  retain  out  of  the  proceeds  of 
sale  a  certain  sum  weekly  for  the  maintenance  of 
herself  and  the  lunatic.  The  sheriff  thereupon 
gave  up  possession  of  the  goods  to  his  wife.  On 
the  heuing  of  the  summons  the  scheme  for  main- 
tenance was  approved  of  by  the  master  in  lunacy. 
The  lords  justices  confirmed  this  scheme  so  far 
as  the  maintenance  of  the  lunatic  was  concerned, 
but  refused  to  include  the  maintenance  of  the 
wife  in  the  scheme,  and  made  the  order  without 
prejudice  to  any  priority  or  charge  the  executors 
might  have  acquired  by  lodging  the  writ  of  fi.  fa. 
with  the  sheriff.    lb, 

Wife  and  Son.] — An  annuity  of  100/. 

directed  to  be  paid  to  the  wife  and  son  of  a 
supposed  lunatic,  without  reference  to  the 
master.  Conduit  y.  Soane^  Gandy,  In  re,  6 
Myl.  &  Or.  111. 

Bon.] — ^Application  for  a  reference  as  to 

the  propriety  of  advancing  a  large  sum  of  money 
out  of  the  capital  of  a  lunatic's  estate,  to  enable 


his  eldest  son  to  purchase  an  estate,  refused. 
Thomas,  In  re,  2  Ph.  169. 

Master  to  see  what  was  fit  to  be  allowed  for 
maintenance  of  lunatic's  son.  Foster  y.  Mar- 
chant,  1  Vem.  263. 

Danghter   for  Outfit.] — ^The   allowance 


made  out  of  a  lunatic's  estate  for  the  mainten- 
ance of  himself  and  his  daughters  was  increased 
in  consideration  of  the  intended  marriage  of  one 
of  the  daughters,  and  a  portion  of  such  increased 
allowance  was  appropriated  to  the  joint  establish- 
ment of  her  ana  her  husband,  and  was  directed 
to  be  settled  to  her  separate  use :  and  a  sum  of 
money,  approved  by  the  master,  was  also  ordered 
to  be  paid  to  her  out  of  her  father's  estate  by 
way  of  outfit  on  her  maniage.  Drummona, 
In  re,  1  Myl.  &  Cr.  627  ;  6  L.  J.,  Ch.  68. 

Semble,  that  the  court  will  not  direct  an 
advancement  by  way  of  outfit  and  additional 
annual  allowance  to  be  made  out  of  a  lunatic's 
property  to  his  daughter  upon  her  marriage, 
except  upon  the  terms  of  the  daughter  making 
a  settlement,  to  be  approved  by  the  master,  of 
all  the  property  that  may  eventually  come  to 
her  as  next  of  kin  and  heir-at-law  of  the  lunatic. 
Ibwler,  Ea  parte,  6  Jur.  431. 

Tenant  in  Tail  in  Bemainder— 16  ft  17 

^et  e.  70, 1. 116.] — ^Application  to  charge  settled 
estates  with  the  maintenance  of  a  lunatic,  tenant 
in  tiul  in  remainder,  by  the  &ther,  tenant  for 
life,  refused ;  no  proper  case  having  been  made 
for  it.  Pvgh,  in  r^,  3  De  G.  M.  k,  G.  416 ;  17 
Jur.  979  ;  2  W.  B.  22. 

—* «  Children  entitled  in  Bemainder.] — An 
allowance  out  of  an  estate  belonging  to  a  lunatic, 
to  assist  in  educating  children  entitled  to  the 
estate  in  remainder  after  the  lunatic,  and  whose 
mother  (the  petitioner)  was  entitled  to  a  jointure 
which  would,  under  a  covenant,  be  chargeable 
on  the  estate,  refused.  Lanesbonmgh  (JEarV), 
In  re,  7  Ir.  £q.  B.  606. 

Vezt  of  Kin.] — Payments  out  of  a  female 

lunatic's  income,  for  the  better  maintenance 
and  support  of  her  nephews,  ordered,  under  the 
circumstances.  The  court,  however,  makes  such 
orders  with  great  jealousy  and  caution.  Blair, 
In  re  and  Ex  parte,  1  MyL  &  Cr.  300 ;  6  L.  J., 
Ch.  160. 

Under  special  circumstances  the  court  made  an 
allowance  out  of  a  lunatic's  estate  to  one  of  the 
next  of  kin  (a  first  cousin)  of  the  lunatic,  the 
other  next  of  kin  consenting.  Croft,  In  re,  1 
N.  B.  186  ;  32  L.  J.,  Ch.  481— L.JJ. 

The  modem  practice  of  making  allowances 
out  of  lunatics'  estates  for  their  collateral  rela- 
tions disapproved  and  to  be  kept  within  narrow 
limits.  A  comparatively  small  sum,  which  the 
master  had  approved  as  proper  to  be  allowed  out 
of  the  surplus  income  of  the  lunatic,  which  was 
ver^  considerable,  for  drainage  of  an  estate  of 
which  the  lunatic  was  tenant  for  life,  with 
remainder  to  his  brother,  was  disallowed  by  the 
Lord  Chancier,  though  no  one  objected  to  it. 
Clarhe,  In  re,  2  Ph.  282. 

Bankruptcy  of  Kezt  of  Kin — Petition 

fbr  Ineroased  Allowance— Service  on  Assignee.] 
—One  of  the  next  of  kin  of  a  lunatic  having 
become  bankrupt,  it  was  held,  that  on  a  petition 
for  increased  allowance,  it  was  unnecessary  to 
serve  the  assignees.  CJui  m  hers,  Ex  parte,  4  L.  J. , 
Ch.  176. 
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Collaterali  —  Snrplui    Inoome.]  —  The 

court  will  not  make  an  allowance  out  of  the 
surplus  inoome  of  a  lunatic  to  collaterals  unless 
the  CTidence  shews  that  the  lunatic,  if  sane, 
would  in  all  probability  have  made  the  pro- 
posed allowance  himself.  Different  considera- 
tions apply  when  the  lunatic  is  entitled  to  landed 
Eroperty  and  the  collateral  is  also  the  heir-at- 
iw  of  the  lunatic.  Darling^  In  re^  57  L.  J., 
Ch.  891 ;  39  Ch.  D.  208  ;  59  L.  T.  761— C.  A. 

The  court  refused  to  make  an  allowance  to 
some  of  the  next  of  kin  of  a  lunatic,  first  cousins, 
who  were  in  indigent  circumstances,  although 
the  lunatic  was  aged  eighty-two,  and  there 
was  a  large  surplus  income  beyond  the  proposed 
allowance  and  the  application  was  not  opposed. 
Ih, 

Practice  of  making  an  allowance  to  the  imme- 
diate i-clations  of  a  lunatic,  other  than  those 
whom  the  lunatic  would  be  bound  to  provide  for 
by  law,  extended  to  the  case  of  brothers  and 
sisters  and  their  children,  and  founded  not  on 
any  supposed  interest  in  the  property,  which 
cannot  exist  during  the  lunatic's  lifetime,  but 
upon  the  principle  that  the  court  will  act  with 
reference  to  the  lunatic,  and  for  his  benefit,  as 
it  is  probable  the  lunatic  himself  would  have 
acted,  if  of  sound  mind.  The  amount  and  pro- 
portions of  such  an  allowance  are  therefore 
entirely  in  the  discretion  of  the  court.  Whit' 
bread,  ExpaHe,  2  Mer.  99  ;  16  R.  B.  148. 


Veedy  Selatiye.]  —  Weekly  allowances 


ordered  out  of  the  surplus  income  of  a  wealthy 
lunatic  to  needy  collateral  relatives  who  were 
supposed  to  be  her  next  of  kin,  though  their 
title  as  SQch  had  not  been  established,  and 
for  whom  the  lunatic,  while  sane,  had  expressed 
an  intention  to  make  some  provision.  Frogt, 
In  re,  39  L.  J.,  Ch.  808  ;  L.  B.  6  Ch.  699 ;  23 
L.  T.  233  ;  18  W.  R.  986. 

From   what  Time  made.l — Allowances 


were  ordered  to  be  paid  out  oi  the  surplus 
income  of  a  lunatic  to  certain  poor  members  of 
her  family  and  to  certain  other  persons,  the 
husband  of  the  lunatic,  and  after  his  death  the 
lunatic  herself,  having  been  accustomed  to  make 
them,  though  the  surplus  income  after  payment 
of  them  amounted  to  about  60Z.  only.  Such 
allowances,  however,  were  ordered  to  commence 
at  the  date  when  the  lunatic  was  so  found,  and 
not  when  they  stopped  in  consequence  of  her 
becoming  of  unsound  mind.  Mackenzie,  In  re, 
43  L.  T.  681. 


When  Granted.] — ^The   court   will   not 

sanction  the  making  of  allowances  out  of  the 
lunatic's  surplus  income  to  his  relatives,  or  other 
persons,  unless  the  lunatic  was,  prior  to  his 
lunacy,  under  some  legal  or  moral  obligation  to 
contribute  to  their  support,  and  the  principle 
involved  in  making  allowances  ought  to  be  nar- 
rowed rather  than  extended  in  its  operation. 
Scant,  In  re,  21  Ch.  D.  297 ;  46  L,  T.  785 ;  30 
W.  R.  645— C.  A. 


Veareit  Selatiyes— Coniini.] — The  in- 


come of  a  lunatic  being  much  more  than  was 
required  for  his  maintenance,  a  respectable  aged 
clergyman,  a  first  cousin,  and  one  of  the  next  of 
kin  of  the  lunatic,  who  had  been  reduced  to 
indigence  by  unavoidable  misfortune,  applied 
for  an  allowance  out  of  the  surplus  income.    It 


was  not  shewn  that  the  lunatic  had  even  known 
of  the  existence  of  the  applicant,  and  it  was  not 
suggested  that  any  evidence  could  be  obtained 
that  the  lunatic,  when  sane,  had  ever  done  any* 
thing  for  him  or  expressed  any  intention  in  his 
favour : — Held,  that  the  application  must  be 
refused.    Ih. 

Upon  Termi.] — A  lunatic,  aged  sixty* 

four,  was  tenant  for  life  of  certain  real  estates, 
producing  a  considerable  yearly  inoome,  of  which 
his  nephew,  aged  twenty-eight,  was  tenant  in 
tail  in  remainder.  The  nephew  had  been  found 
heir-at-law  and  one  of  the  next  of  kin  of  the 
lunatic.  The  court,  upon  the  nephew*s  petition, 
directed  an  allowance  of  500Z.  per  annum  to  be 
made  to  him  out  of  the  surplus  income  of  the 
lunatic,  after  providing  for  a  yearly  sum  for 
the  lunatic's  maintenance,  in  spite  of  the  oppo- 
sition of  some  of  the  next  of  kin,  upon  the  terms 
of  the  petitioner  charging  the  estate  with  the 
repayment  of  the  sums  received  in  respect  of 
such  allowance,  the  lords  justices  consenting  as 

Erotectors  of  the  settlement  to  the  petitioner 
arring  his  estate  tail,  but  only  so  far  as  to  let 
in  the  charge.  Sparrow,  In  re,  61  L.  J.,  Ch.  497  ; 
20  Ch.  D.  320 ;  46  L.  T.  785 ;  30  W.  R.  873— 
C.A. 


Collateral  Tenant  in  Tail  in  Remainder 

— ^Inoreaae  of  Allowanee.] — A  lunatic  bachelor, 
who  was  incurable  and  aged  sixty-four,  was 
tenant  for  life,  there  being  a  large  surplus 
income  after  providing  for  his  maintenance.  In 
1882  the  court  made  an  allowance  of  5007.  per 
annum  to  his  nephew,  the  tenant  in  tail  in 
remainder,  who  was  then  unmarried  and  in  pos« 
session  of  an  income  of  220Z.  per  annum,  and,  as 
protector  of  the  settlement,  consented  to  the 
entail  being  barred  to  secure  the  allowance. 
The  remainderman  having  married  and  had  a 
son  who  would  take  as  tenant  in  tail  in  remainder 
if  he  survived  his  father,  and  having  an  income 
of  300Z.  per  annum  without  the  allowance  of 
5002. : — Held,  that  the  allowance  ought  to  be 
increased  by  200Z.  to  be  charged  in  the  same  way 
as  the  500Z.    Beridge,  In  re,  60  L.  T.  653 — C.  A. 

Heir-at-law  and  Bole  Vest  of  Kin  on 


Applieation  of  Creditor.] — The  Lord  Chancellor 
has  not  jurisdiction  in  lunacy,  upon  the  applica- 
tion of  a  creditor  of  the  heir-at-law,  and  sole  next 
of  kin  of  the  lunatic,  to  order  an  allowance  made  to 
him  (the  heir-at-law)  out  of  the  lunatic's  estate, 
for  the  support  and  maintenance  of  the  lunatic, 
to  be  applied  in  payment  of  the  debts  of  the 
heir-at-law.  Linehan^  Ex  parte,  Hennewy,  In  re^ 
1  Jo.  &  Lat.  29. 


niegitimate  Children.] — An  allowance 


will  be  made  out  of  a  lunatic's  estate  for  his  illegiti- 
mate children,  but  not  for  their  mother.  The 
court  will  not  direct  property  to  be  sold  which 
the  lunatic,  by  a  will  made  when  he  was  of  sound 
mind,  has  bequeathed  specifically,  though  the 
master  has  reported  that  the  sale  of  it  will  be 
beneficial  to  the  estate.  Haycock,  Ex  parte^  5 
Russ.  164;  29  R.  R.  16. 

The  court  will  not  increase  the  allowance  of  a 
lunatic,  on  the  ground  of  there  being  illegitimate 
children  of  a  deceased  brother  of  the  lunatic,  to 
whose  support  the  lunatic  would  probably  have 
contributed  if  not  in  a  state  of  incapacity, 
Qrove,  In  re^  13  L.  J.,  Ch.  262. 
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Pension  to  Serrant.] — ^Annuitj  of  60/.  given 
to  old  servant  of  lunatiCi  who  retired  on  account 
of  age,  the  next  of  kin  consenting.  Oary^ort 
(^Eart),  In  re,  Cr.  &  ?h.  76. 

Snbseriptioa  to  Charity  by  Committee.] — A 
lunatic  was  tenant  for  life  of  seventy  houses  in 
London,  situate  in  the  same  neighbourhood,  and 
producing  a  gross  rental  of  2,440/.  His  surplus 
income,  tSter  providing  him  with  every  comfort, 
was  about  90iO/.  a  year.  Three  of  the  houses 
were  sold  to  a  church  building  committee  as  a 
site  for  a  church  to  a  new  district  parish,  and 
the  incumbent  and  the  church  committee  soli- 
cited subscriptions  for  building  the  church  and 
parochial  schools  in  connection  with  it.  Leave 
was  given  to  the  committee  of  the  estate,  who 
was  also  heiress-at-law  and  sole  next  of  kin,  to 
contribute  out  of  the  lunatic's  income  250/. 
towards  building  the  church,  and  a  like  sum  for 
the  schools.  Strickland,  In  re,  L.  A.  6  Ch.  226 ; 
24  L.  T.  630 ;  19  W.  B.  616. 

8.  Out  of  Wliat  Fropesrty. 

Fund  for  Utaintenanee — Discretion  of  Trus- 
tees.] —  A  mother,  whose  only  daughter,  a 
lunatic,  was  entitled  to  a  large  real  and  per- 
sonal estate  under  her  father's  will,  bequeathed 
the  residue  of  her  estate  and  effects  to  trustees, 
upon  trust  to  apply  the  interest  amounting 
to  about  1,600/.  a  year  towards  the  main- 
tenance and  support  of  her  daughter,  and  other- 
wise for  her  comfort  and  advantage,  as  they 
should  think  proper,  without  being  liable  to 
account ;  and  after  her  decease  to  pay  the  prin- 
cipal, and  also  such  interest  as  should  not  have 
been  actually  so  applied,  to  the  testatrix's  nieces  : 
— Held,  that  the  allowance  of  the  lunatic  ought 
to  be  borne  exclusively  by  the  maternal  estate, 
as  the  arrangement,  in  the  event  of  her  recovery, 
would  be  most  beneficial  to  her.  Ashley,  In  re, 
1  Russ.  k,  M.  371. 

A  testator  gave  a  fund  to  trustees  in  trust  to 
pay  the  income  to  his  sister  for  her  life  or 
^*  apply  the  same,  or  so  much  as  may  be  neces- 
saiy  for  her  support  and  maintenance,  in  such 
manner  as  may  be  most  to  her  comfort  and 
advantage."  He  then  directed  the  surplus,  if 
any,  to  be  accumulated  and  added  to  the  capital 
of  the  fund,  which  was  given  over  after  her 
death.  The  sister,  who  was  of  unsound  mind, 
was  entiUed  to  a  life  interest  under  a  settlement 
of  which  the  testator  was  a  trustee.  After  the 
testator's  death  she  was  found  lunatic,  and  the 
allowance  for  her  maintenance  was  fixed  at  a 
sum  exceeding  the  income  of  the  bequeathed 
fund  : — Held,  that  this  income  was  the  primary 
fund  for  her  maintenance,  and  that,  therefore, 
the  whole  of  it  must  be  applied.  RudlaTid  v. 
Crozier,  2  De  G.  &  J.  143  ;  27  L.  J.,  Ch.  261  ;  4 
Jur.  (N.8.)  675  ;  30  L.  T.  (O.S.)  330 ;  6  W.  R. 
305. 

Where  there  are  two  funds,  both  of  them 
applicable  to  the  maintenance  of  a  lunatic, 
under  the  management  of  the  Court  of  Chancery, 
to  one  of  which  the  lunatic  would  be  absolutely 
entitled  as  her  own  property,  the  other  of  which, 
so  far  as  she  might  not  benefit  by  it,  would  pass 
away  to  different  persons,  the  court  might  direct 
her  maintenance  to  be  provided  for  out  of  the 
latter  fund.  But  where  such  latter  fund  is  pro- 
vided by  a  will  which  vests  the  fund  in  trustees, 
and  gives  them  an  absolute  discretion  and 
** uncontrollable  authority"  over  its  application, 


the  court  will  not  exercise  its  ordinary  power. 
The  fund  so  specially  provided  will  be  left  to  the 
exercise,  bon&  fide,  of  the  discretion  of  the  trus- 
tees. GUhorne  v.  Quhomn^  46  L.  J.,  Ch.  666  ;  2 
App.  Cas.  300 ;  36  L.  T.  564  ;  25  W.  R.  616. 

A  testator  (whose  wife  had,  in  her  own  right 
property  which  was  not  referred  to  in  his  will> 
devised  his  real  and  personal  estates  to  trustees 
upon  various  trusts,  one  of  which  was  that  **  my 
trustees  in  their  discretion,  and  of  their  uncon- 
trollable authority,  pay  and  apply  the  whole,  or 
such  portion  only  of  the  annual  income,  of  my 
real  and  personal  estate  and  investments,  as  they 
shall  think  expedient,  to  or  for  the  clothing, 
board,  &c.,  for  the  personal  and  peculiar  benefit 
and  comfort  of  my  dear  wife."  One  of  the  trus- 
tees was  the  testator's  brother,  and  he  was  made 
the  residuary  legatee : — Held,  that  the  trustees 
were  entitled  to  exercise  an  absolute  discretion 
in  the  application  of  the  fund  thus  provided  by 
the  will.    lb. 

Where  a  lunatic  has  property  to  which  he  is 
entitled  for  life  under  a  settlement  as  well  as 
property  to  which  he  is  absolutely  entitled,  the 
court  will  apply  the  life  interest  in  the  first  place 
towards  his  maintenance ;  unless  the  trustees  of 
the  settled  property  have  an  absolute  discretion 
whether  to  employ  the  whole  or  any  part  of 
the  income  for  the  lunatic's  benefit.  Therefore 
where  property  was  held  upon  trust  to  pay  the 
income  in  such  way,  at  such  time,  and  in  such 
manner  as  the  trustees  should  think  fit  towards 
the  maintenance  of  a  lunatic  during  her  life, 
with  power  to  invest  any  surplus  not  required 
for  the  purpose  as  capital,  it  was  held  that  the 
trustees  had  no  such  discretion  as  would  oust  the 
jurisdiction  of  the  court  to  apply  the  whole  of 
the  income  in  the  lunatic's  maintenance  in 
exoneration  of  her  absolute  property.  Giebome 
V.  GUbome  (2  App.  Cas.  300)  distinguished. 
Weaver,  In  re,  21  Ch.  D.  615  ;  48  L.  T.  93  j  31 
W.  B.  224  ;  47  J.  P.  68. 

Property  in  Ireland — Money  transmitted  for 
Itaintenanoe  to  England.] — Where,  in  the  case 
of  a  lunatic  so  found  in  England,  whose  pro- 
perty is  in  Lreland,  the  record  of  the  inquisition 
is  transmitted  to  and  enrolled  in  Ireland,  and 
lunacy  percentage  is  paid  on  the  clear  annual 
income  there,  no  further  percentage  is  payable 
in  England  on  a  portion  of  such  income  when 
transmitted  by  order  of  the  court  to  this  country 
for  the  maintenance  of  the  lunatic  here.  Orehan, 
In  re,  64  L.  J.,  Ch.  605  ;  [1895]  2  Ch.  12  ;  12  R. 
210  ;  72  L.  T.  383 ;  43  W.  R.  433  ;  59  J.  P.  325  ^ 
— C.A. 

Separate  Inoome  of  Feme  Coyert.] — ^A  wife 
was  insane  before  and  during  the  time  of  her 
being  entitled  to  a  separate  maintenance,  left  by 
the  will  of  a  testator  who  knew  her  to  be  insane  ; 
no  commission  had  issued ;  she  had  an  only 
child,  an  infant,  entitled  to  the  capital  in  the 
event  of  surviving  his  mother.  Upon  the  hus- 
band's application  for  an  allowance  out  of  the 
wife's  separate  maintenance  for  her  support,  a 
reference  was  directed  to  the  master  to  inquire 
who  had  maintained  the  wife,  at  what  expense, 
how  &r  the  husband  was  able  and  willing  to- 
maintain  her,  and  if  any  part  of  this  fund  was  to* 
be  advanced  to  anyone,  what  securities  should 
be  taken  for  its  due  application.  Brodie  v. 
Barry,  2  V.  &  B.  36 ;  13  R.  R.  37. 

A  wife,  being  of  unsound  mind  and  in  confine- 
ment, and  her  husband  being  poor  and  unable  to 
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maintain  her,  the  court  ordered  that  the  surplos 
income  of  her  separate  property,  after  providing 
for  her  maintenance,  should  be  paid  to  the  hus- 
band; but  refused  to  apply  any  part  of  the 
Erincipal  fund  to  reimburse  the  husband  what 
e  had  actually  paid  for  her  past  maintenance. 
Whether,  if  the  expenses  of  her  past  maintenance 
had  been  still  unpaid,  that  circumstance  would 
hare  made  any  difference,  quaere.  Edwards  v. 
Abrey,  2  Ph.  37 ;  15  L.  J.,  Ch.  404  ;  10  Jur.  650. 

Charging  Estate  of  Lunatio  Tenant  in  Tail.] — 

On  the  petition  of  the  lunatic's  father,  tenant  for 
life  of  large  landed  estates,  the  Lord  Chancellor 
declined  to  make  an  order  under  the  act  16  &  17 
Vict.  c.  70,  charging  the  estate  of  the  lunatic 
tenant  in  tail  in  i-emainder  with  a  sum  found  by 
the  master  to  be  proper  for  the  lunatic's  main- 
tenance, there  being  no  special  circumstances, 
nor  any  evidence  that  the  state  of  the  petitioner's 
family  was  such  as  to  make  the  charge  just  or 
it^asonable.  PtioK  -^'*  >'*»  7  De  G.  M.  &  G.  416  ; 
17  Jur.  979;  2  W.  R.  22. 

8.  Income  Insnffloient. 

Maintenance  out  of  Capital.] — A  person  pf  un- 
sound mind  was  entitled  to  a  life  interest  under 
a  settlement  in  certain  funds.  The  income  being 
insufficient  for  her  maintenance,  a  summons  was 
taken  out  by  her  son,  who  was  absolutely  entitled 
to  the  funds  in  default  of  appointment  by  the 
peraon  of  unsound  mind  to  remoter  issue,  asking 
that  suras  should  be  raised  out  of  income  and 
capital  for  her  maintenance : — ^The  court  made 
the  order,  and  charged  her  interest  in  the  trust 
funds  with  the  recouping  to  the  tinistees  of  all 
sums  liaised  and  paid  under  the  order  out  of  the 
<;apital.  Hirst,  In  re,  2  R.  409 ;  67  L.  T.  702 ; 
^8  L.  T.  557— C.  A. 

Refusal'  of  the  Lotd  Chancellor  to  order  a 
lunatic  to  be  maintained  out  of  principal,  upon 
the  probability  of  the  lunatic  being  admitted 
into  an  hospital  within  six  years.  Fisher ,  In  re, 
19  L.  J.,  Ch.  621 ;  14  Jur.  233. 


Purchase    of   Annuity.]  —  Where  the 


whole  income  of  the  lunatic  amounted  to  only 
21L  I6s.  lid,,  being  the  dividends  arising  out  of 
a  sum  of  stock  to  which  the  lunatic  was  entitled, 
the  court  allowed  an  annuity  of  302.  for  the  life 
of  the  lunatic,  to  be  purchased  and  paid  for  out 
of  the  fund.    S.  C,  2  H.  &  Tw.  449. 


Intestacy— Lnnatie  Sole  Next  of  Kin — 


Debts  of  Intestate.] — Stock  of  an  intestate  dead 
nearly  twenty  yeara  being  brought  into  court, 
fin  order  for  selling  part  thereof,  for  costs  in  the 
lunacy  of  the  sole  next  of  kin,  and  for  appl^'ing 
the  dividends  for  such  lunatic's  maintenance, 
before  any  report  of  the  debts  of  the  intestate, 
was  refused.  Itadcliffc  v.  Carter,  C.  P.  Cooper, 
250. 

Residue  of  a  lunatic's  property  beyond  his 
debts  invested  in  a  government  annuity  for  his 
maintenance  upon  the  master's  report  that  it 
was  for  his  benefit.  Stonard,  Ex  parte,  18  Yes. 
285. 

Beference  to  Master  dispenied  with.] — ^Where 
the  sam  is  of  small  amount,  the  coui't  will  decide, 
without  putting  the  estate  to  the  expense  of  a 
reference  to  the  master,  whether  the  application 
of  money  soup^ht  for  is  for  the  benefit  of  the 
]  unatic  or  infant.    Barjivcall,  Ex  parte,  1  MolL  4. 


Sale  of  BoTonionary  Intereit.]— On  the  peti- 
tion of  the  committee  of  the  person  and  estate  of 
a  lunatic,  reference  directed  to  inquire  as  to  the 
expediency  of  raising  a  fund  for  his  maintenance 
by  sale  of  his  reversionary  interest.  Burbld^e, 
In  re,  3  Mac.  &  G.  1. 

4.  liiability  of  Committee  to  Aoconnt. 

Acoonnt — Petition  in  Lunacy.] — Personal 
repi*esentatives  of  lunatic  cannot  obtain  from 
committee  of  his  person  an  account  of  expendi- 
ture of  allowance  for  maintenance,  by  petition 
to  Lord  Chancellor,  in  lunacy.  Semble,  an 
account  may,  under  circumstances,  be  obtained 
by  bill  in  chanceiy.  Qrosvenor  v.  Drax,  2 
Enapp,  82. 


Bill  for.]— The  court  allowed  the  profits 


of  the  lunatic's  estate  to  the  committee  for  the 
maintenance  of  his  person.  The  lunatic  dies,  his 
administrator  brings  a  bill  for  an  account  of 
these  profits ;  the  defendant,  the  committee, 
pleads  this  order  of  court,  of  the  allowance  of 
the  profits  for  the  lunatic's  maintenance.  The 
plea  ordered  to  stand  for  an  answer ;  but  the 
court  declared  they  would  not  relieve  in  such 
case,  without  gross  fraud.  SJieldon  v.  Aland, 
3  P.  Wms.  104. 

Savings  out  of  Lunatic's  Allowance.] — A., 

devisee  for  life,  and  B.,  remainderman  in  fee, 
were  directed  by  the  testator  to  apply  "  any  sum, 
not  exceeding  400Z.  a  year,"  for  the  maintenance 
of  testator's  eldest  son,  a  lunatic,  and  charge 
that  sum  upon  his  estates.  Testator  then 
appointed  A.  and  B.  to  be  the  committee  of 
the  lunatic.  After  A.  and  B.  had  died,  the 
court  fixed  the  allowance  at  2802.  a  year: — 
Held,  after  the  lunatic's  death,  as  between  the 
owner  of  the  estate  charged  and  the  admini- 
strator of  the  lunatic,  that  the  owner  of  the 
estate  was  entitled  to  the  difference  between 
2802.  and  4002.  a  year,  and  not  the  administrator 
of  the  lunatic.  Pofuonby,  In  re,  2  Con.  &  L.  30 ;  3 
Dr.  &  War.  27  ;  6  Ir.  Eq.  R.  268. 

The  committee  of  a  lunatic  is  beneficially 
entitled  to  the  savings  out  of  the  lunatic's 
allowance.    lb. 

Allowance  of  fixed  Snm— Mortgage  or  Arrears.] 

— ^An  order  was  made  that  the  brother  of  a  lunatic, 
who  was  committee  of  his  estate,  should  be  allowed 
to  retain  the  family  mansion  and  grounds  and 
the  heirlooms  therein  for  his  own  occupation  and 
use,  and  that  of  his  unmarried  sisters,  and  that 
4,0002.  a  year  should  be  allowed  him  for  his 
expenses  in  reference  thereto.  The  committee 
with  his  sisters  occupied  the  mansion  accord- 
ingly, and  incurred  heavy  and,  as  it  was  alleged 
unreasonable  expenses  about  the  establishment 
The  income  being  insufficient  to  pay  the  allow- 
ance, it  fell  into  arrear,  and  the  committee 
mortgaged  the  nrrears.  He  subsequently  was 
removed  from  being  committee  and  became 
bankrupt,  and  a  large  amount  of  bills  incurred 
in  keeping  up  the  establishment  remained 
unpaid.  A  surplus  having  arisen  applicable  to 
payment  of  the  arrears,  the  new  committee 
presented  a  petition  for  direction  as  to  its 
application  : — Held,  that  although  the  allowance 
was  made  to  the  former  committee  without  any 
obligation  to  account,  and  with  an  intention 
indirectly  to  confer  a  benefit  on  him  and  his 
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«ist«i8,  still  it  was  an  allowance  made  to  a  person 
in  a  fidadary  position  for  a  particnlar  purpose, 
juid  which  he  had  no  right  to  mortgage,  and 
that  the  mortgagee  coald  stand  in  no  -better 
position  than  t£e  committee  himself.  Weld,  Jn 
re,  61  L.  J.,  Ch.  913  ;  20  Ch.  D.  461 ;  46  L.  T. 
397  ;  30  W.  R.  885— C.  A. 

Held,  also,  that  the  person  to  whom  an  allow- 
4inoe  of  this  kind  is  made  has  no  such  right  to 
arrears  as  will  preyent  the  court  from  dealing 
with  them  in  such  way  as  it  may  consider  just, 
•and,  if  the  court  finds  that  the  expenses  incurred 
for  the  purposes  for  which  the  allowance  was 
granted  remain  unpaid,  it  will  stop  the  arrears, 
iind  make  provision  for  payment  of  such  expenses. 
An  inquiry  was  therefore  directed  as  to  which  of 
the  debts  of  the  committee  were  properly  incurred 
in  keeping  up  the  establishment  at  the  mansion. 
2b, 

5.  Interest  taken  by  Committee  in  Allowance. 

Allowance  out  of  Sent— Committee  entitled 
under  Will  to  Personalty.! — Bequest  of  all 
testator^s  personal  estate  to  the  wife,  and  charge 
of  all  debts,  and  testamentary  expenses,  on  bis 
real  estate,  expressly  exempting  the  personalty 
therefrom ;  after  pecuniary  legacies  to  his  two 
children  charged  on  the  real  estate,  he  directed 
maintenance  for  them,  not  exceeding  4  per  cent, 
on  their  legacies ;  the  testator  subsequently 
becoming  a  lunatic,  an  order  was  made  for  — I. 
per  annum  to  be  paid  to  the  wife  out  of  the 
rents  and  profits  of  his  estate;  and  upon  his 
•death : — Held,  that  the  widow  being  entitled 
to  the  whole  peiBonal  estate  and  rents  of  the 
real  estate  due  at  the  testator's  death,  she  could 
not  also  be  entitled  to  receive  the  last  payment 
nnder  the  order  in  lunacy,  for  which  the  only 
fimd  was  the  rents  of  the  real  estate.  Jones  v. 
Sruce,  11  Sim.  221. 

6.  Past  Kaintenanoe. 

Infant— Alio wanoe  to  Father.  ] — ^After  an  order 
has  been  made  for  the  maintenance  of  an  infant 
lunatic  out  of  his  own  estate,  the  court  will  not 
Allow  anything  to  the  lunatic's  father  in  respect 
of  past  maintenance.   Booth,  In  re,  22  L.  T.  249. 

Debt  for  MaintenaBoe  due  ftom  former  Com- 
siittee — Beferenee  to  Master  to  aseertain 
Amount.] — ^Where  the  committee  of  a  lunatic's 
estate  had  passed  his  accounts  and  i^esigned 
his  office,  leaving  a  debt  for  maintenance  of 
the  lunatic  still  due  to  a  third  person,  and  the 
new  committee  repudiated  the  debt,  the  couit, 
on  the  petition  of  the  creditor  served  on  the  new 
oommittee,  directed  a  reference  to  the  master  to 

ascertain  the  amount  ol  the  debt.    T ,  In  re, 

b  N.  B.  481. 

Claim  for  Arrears— Statute  of  Liaiitations.] — 

A  claim  for  the  past  maintenance  of  a  lunatic 
being  simply  a  debt  of  the  lunatic,  the  court 
will  not  pay  out  of  the  lunatic's  estate  in  court 
more  than  six  years'  arrears  of  such  maintenance. 
SarrU,  In  re,  49  L.  J.,  Ch.  827. 

The  brother  of  a  lunatic  lady,  not  so  found 
by  inquisition,  advanoed  money  for  the  main- 
tenance c/t  his  sister  for  several  years  under 
circumstances  which  left  it  doubtful  whether 
he  intended  it  for  a  gift  or  expected  to  be 
repaid.  He  died,  and  his  sister  was  then  found 
to  be  lunatio   by  inquisition.     His   executors 


having  brought  in  a  claim  against  the  lunatic's 
estate  for  repayment  of  the  advances,  the  court 
made  an  allowance  to  the  testator's  estate  for 
past  maintenance,  but  limited  it  to  advances 
made  within  six  years  before  the  testator's 
death.  Weaver,  In  re,  21  Ch.  D.  616 ;  48  L.  T.  93 ; 
31  W.  B.  224. 

A  petition  in  lunacy,  after  the  death  of  the 
lunatic,  by  his  committee,  and  a  reference  to 
the  master  thereon,  followed  by  a  report-,  finding 
that  a  sum  of  money  had  been  ex}>ended  by  the 
committee  in  the  maintenance  of  the  lunatic, 
is  not  a  proceeding  which  will  take  the  daim  of 
the  oommittee  out  of  the  Statute  of  Limitations, 
21  Jac.  1,  c.  16,  as  against  the  heir-at-law  of  the 
lunatic,  who  was  not  a  party  to  the  application. 
Wilkinson  v.  WUJdnson,  9  Hare,  204. 

Maintenance  in  Asylum— Fund  In  Court— 
Application  in  Discharge.! — ^When  a  person  of 
unsound  mind,  not  found  lunatic  by  inquisition, 
had  been  maintained  in  a  lunatic  asylum  by 
his  parish,  the  whole  of  the  capital  of  a  fund 
belonging  to  him,  which  had  been  paid  into 
court  under  the  Trustee  Belief  Act,  was  ordered 
to  be  applied,  so  far  as  it  would  extend,  in 
discharge  of  the  past  charges  of  the  parish  for 
maintenance.  Pliclpe'  Trusts,  In  re,  28  L.  T. 
360. 

A  lanatic,  not  so  found  by  inquisition,  was 
maintained  for  some  years  by  her  brothers  in  a 
private  lunatic  asylum,  and  they  expended  more 
than  700Z.  in  so  maintaining  her.  Afterwaitis, 
they  being  unable  any  longer  to  pay  the  expense 
of  her  maintenance,  she  was  removed  to  a  county 
asylum.  After  she  had  been  there  some  years  a 
legacy  of  nearly  660Z.  became  payable,  which  had 
been  bequeathed  to  her,  to  be  paid  to  her  brothers, 
as  acting  on  her  behalf,  and  to  apply  the  bequest 
"  for  her  benefit  at  such  times  and  in  such  manner 
as  to  them  may  seem  most  for  her  interest."  The 
brothers  presented  a  petition  and  asked  that  they 
might  be  allowed  to  retain  the  legacy,  offering  to 
undertake  to  provide  for  the  future  maintenance 
of  the  lunatic.  The  justices  of  the  county  claimed 
to  be  paid  in  priority  the  sum  of  810Z.,  which  was 
the  cost  of  the  lunatic's  maintenance  during  the 
time  she  had  been  in  the  county  asylum.  An 
order  was  made  that  the  brothers  should  retain 
the  legacy,  they  giving  the  undertaking  which 
they  offered  to  give.  Gibson,  In  re,  L.  B.  7  Ch. 
52  ;  26  L.  T.  661  ;  20  W.  B.  107. 

Expenses  incurred  by  the  overseers  for  the 
maintenance  of  a  lunatic  paid  to  them,  upon 
petition,  out  of  his  share  in  a  sum  of  stock 
standing  in  court.  Ward's  Estate,  In  re,  2  W.  B. 
406. 

Past  Maiatenaaee.] — Where  a  pauper 

lunatic  has  been  placed  in  an  asylum,  and 
expenses  incurred  by  the  parish  to  which  he 
belongs  in  his  maintenance  and  that  of  family, 
and  he  comes  into  property,  the  court  will 
order  payment  to  the  overseers  and  guaidians 
out  of  the  fund,  for  the  past  maintenance  of 
himself,  his  wife  and  child.  Drewery's  li-ustf 
In  re,  2  W.  B.  486. 

A.  Pbopsbty,  Cabb  akd  Makaoemsnt  of. 

1.  Gtenerally. 

Committee  of  Xstate— Jurisdiction  of  Court.] 
— ^The  care  of  the  person  and  property  of  a 
lunatic  is  a  trust  reposed    in  the  king,  who 
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discharges  it  by  bailiff,  which  bailiff  is  appointed 
by  the  person  holding  the  great  seal  by  virtue 
of  a  warrant  from  the  Crown.  But  the  superin- 
tendence of  the  conduct  of  the  committee 
originates  in  the  authority  of  the  court  itself,  as 
being  the  court  from  which  the  commission  issues, 
into  which  the  inquisition  is  returned,  and  which 
makes  the  grant  founded  thereon.  In  this  case 
A.  was  found  next  heir  by  the  inquisition.  6. 
(who  would  have  been  next  heir  if  A.  had  been 
out  of  the  way)  had  got  into  possession  of  the 
estates  as  committee  of  the  deceased  lunatic,  and 
refused  to  deUver  it  to  A.,  whom  he  alleged  to  be 
iUegitimate.  B.  was  restrained  from  interfering 
with  the  rents,  under  the  colour  of  the  authority 
vested  in  him  as  committee,  and  each  party  left 
at  liberty  to  assert  their  claims  as  they  should  be 
advised.  Fitzgerald^  In  re,  2  Sch.  &  Lef.  432  ; 
1  L.  &  G.  20. 


Hot  determined  by  Death  of  Lunatic.] 


'—The  control  of  the  court  on  the  committee  of 
a  lunatic  is  not  determined  by  the  death  of  the 
lunatic.    2  Sch.  &  Lef.  441. 


Emplojrment  of  Agent  by.] — Order  made 


without  a  reference  to  the  master,  that  the  com 
mittee  of  a  lunatic  should  be  at  liberty  to  employ 
a  particular  person  for  inspecting  the  lunatic's 
property  at  a  fixed  salary  to  be  paid  out  of  the 
rents.    ErHngton,  In  re,  2  Buss.  567. 

It  is  competent  for  committees  to  employ  an 
agent  to  superintend  the  details  of  the  manage- 
ment of  the  estate  of  the  lunatic.  Broum,  /n  re, 
1  Mac.  &  G.  201 ;  1  Hall  &  Tw.  348  ;  19  L.  J., 
Ch.  96. 

Exceeding  Authority.] — General  rule, 

that  the  committee  of  a  lunatic  s  estate  exceeding 
his  authority  in  the  expenditure  of  money,  shall, 
himself,  pay  the  costs  of  the  additional  reference 
thereby  occasioned.  LanglMin,  In  re,  1  Coop, 
t.  Cott.  228. 

Assumption  of  Office  by  Stranger.]— When 

a  party,  without  authority,  but  bon&  fide,  assumes 
the  management  of  the  property  of  one  mentally 
incompetent,  this  court  will  not,  on  his  recovery, 
restore  to  him  his  property  without  making  an 
equitable  allowance  for  the  expenses  and  liabili- 
ties. Selby  V.  Jacktan,  6  Beav.  192 ;  13  L.  J., 
Ch.  249. 


Expenditure  without  previous  Sanction 


by  Court.] — Expenditure  by  the  committee  of 
a  lunatic's  estate,  without  a  previous  application 
to  court,  not  to  be  allowed.  Barton,  JEx  parte, 
11  Ves.  397.    S.  P.,  HilheH,  Ex  parte,    Ih, 

Where  alterations,  additions,  or  improvements 
are  requisite  in  or  to  a  lunatic's  estate,  the  com- 
mittee of  the  estate,  in  future,  must  apply  to  the 
Lord  Chancellor  for  his  lordship's  order,  sanction- 
ing the  necessary  outlay,  before  the  commence- 
ment by  the  committee  of  any  such  alterations, 
&c.    Buckle,  In  re,  8  L.  J.,  Ch.  264. 

If  a  committee  expend  the  lunatic's  property 
without  the  sanction  of  the  Lord  Chancellor,  the 
court  will  direct  a  reference  to  the  master  to 
inquire  whether  the  expenditure  has  been  bene- 
ficial or  not,  and  even  if  it  turns  out  to  have  been 
beneficial,  will  make  the  committee  bear  the 
costs  of  the  inquiry ;  but  the  court  refused  to 
act  on  this  rule,  where  the  expenditure  had  been 
incun'ed  with  the  sanction  of  the  master,  although 


such  sanction  was  irregular.     Brown,  In  re, 

1  Mac.  &  G.  201  ;  1  Hall  &  Tw.  348  ;  19  L.  J., 
Ch.  96. 

Interference  with  Control.] — The  control 

of  the  committee  over  a  lunatic's  estate  will  not 
generally  be  interfered  with,  except  in  cases  of 
improper  conduct  on  the  part  of  the  conmiittee  ; 
and,  therefore,  a  petition  presented  on  behalf  of 
a  joint-stock  company,  in  which  a  limatic  was  a 
shareholder,  praying  for  a  reference,  whether  it 
would  be  for  the  benefit  of  the  lunatic  that  the 
amount  due  in  respect  of  his  shares,  by  virtue  of 
a  call  which  had  been  made  by  the  company,, 
should  be  paid  out  of  his  estate,  which  petition 
was  opposed  by  the  committee,  was  dismissed 
with  costs.    HUchon,  In  re,  15  L.  J.,  Ch.  126. 

Interest  of  Lunatic  alone  to  be  regarded.] 

— ^In  managing  the  estate  of  a  lunatic,  the  general 
principle  is  to  attend  solely  to  the  interest  of  the 
owner  without  any  regard  to  the  succession. 
Oxenden  v.  Compton  (Lord),  2  Ves.  72 ;  2  B.  B. 
131. 

In  administering  the  estate  of  a  lunatic,  the 
chancellor  may  apply  personal  estate  in  payment 
of  debts  to  any  extent ;  and  is  to  take  every 
advantage  that  tends  fairly  towards  ordinary 
improvement,  considering  only  the  immediate 
interest  of  the  proprietor  ;  but  consistently  with 
that,  alteration  of  property  is,  as  far  as  possible^ 
to  be  avoided  ;  and  great  care  must  be  taken  that 
nothing  extraordinaiy  is  attempted,  as  purchasing- 
estates,  disposing  of  interests,  engaging  in  adven- 
tures, &c.    lb,  73. 

Distinction  in  lunacy,  the  Lord  Chancellor 
acting  under  a  special  commission,  does  what  is 
for  the  lunatic's  benefit,  taking  the  advice  and 
assistance  of  the  presumptive  representatives  in 
managing  the  property  ;  thus,  cutting  timber,  or 
selling  real  estate  to  pay  debts,  &c.,not  regarding 
the  different  forms  or  disposition,  the  power  over 
each  species  of  property  upon  a  lucid  interval 
being  the  same.  PftUlips,  Ex  parte,  19  Yes.  118  ; 
12  B.  B.  161. 

Vature  of  Property  or  Bight  of  Succession 

not  to  be  changed.] — It  is  a  rule  never  to  change 
the  property  of  a  lunatic,  nor  to  effect  any  alteiu- 
tion  as  to  the  succession  to  it.  Money  of  lunatic 
lent  in  discharge  of  incumbrances  on  his  estate 
in  Scotland  shall  go  as  his  personal  in  England. 
AnnandaU,  Ex  parte,  Ambl.  81.  And  see  2  Ves,. 
381. 

Committees  have  not  power  to  change  nature 
of  estate,  real  or  personal.     Avdley  v   Audley^ 

2  Dick.  16  ;  2  Vem.  192. 

Committees  of  a  lunatic  invest  part  of  hia 
personal  estate,  in  purchase  of  lands  in  fee.  This 
shall  be  taken  as  personal  estate,  and  in  case  of 
his  death  shall  go  to  the  next  of  kin,  and  not  to- 
his  heir.    Ih. 

Bules  in  lunacy  derived  from  17  Edw,  2.  The 
first  and  paramount  is  to  provide  for  the  personal 
caie  and  comfort  of  the  lunatic.  The  second  and 
subordinate  is,  not  to  vary  the  nature  of  the  pro- 
perty so  as  to  affect  the  right  of  succession, 
unless  it  be  necessary  for  the  benefit  of  the 
lunatic.     Weld  v.  Tew,  I  Beat.  268. 

On  the  petition  of  a  curator  ad  bona,  appointed, 
by  a  foreign  court  to  administer  the  estate  of  a 
lunatic,  to  have  transferred  to  him  as  such  curator 
tlie  share  of  the  lunatic  in  the  proceeds  of  real 
estate  in  England  sold  in  a  partition  suit  by 
direction  of  the  court : — Held,  that|  as  the  fund. 
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retained  its  character  of  realty  the  curator  was 
not  entitled  to  call  for  a  transfer  thereof.  Orim' 
wood  V.  Barteli.  46  L.  J.,  Ch.  788  ;  25  W.  B.  843. 


AdTiee  of   Master.!  —  The    court  will 

not,  except  in  a  very  special  case,  supported  by 
afSdavits,  make  a  general  order  authorising  the 
committeie  of  a  lanatic's  estate  to  act  under  the 
opinion  and  advice  of  the  master  in  the  manage- 
ment of  the  estate.     Cooper^  In  re,  1  Myl.  &  Cr.  33. 

The  thirteenth  Order  in  lunacy  of  the  27th 
Octoberi  1842,  does  not  authorise  the  master  to 
take  upon  himself  the  direction  of  the  lunatic's 
estate  in  the  matters  last  mentioned,  but  was 
intended  solely  to  enable  him  to  conduct  inquiries 
respecting  the  person  and  property  of  the  lunatic, 
without  any  previous  oider  for  that  purpose. 
Brown,  In  re,  1  Mac.  &  6.  201. 


Power  to  Sue  for  Sent  aeoming  after 


Death  of  Lunatic.] — The  committee  of  a  lunatic's 
estate  cannot  maintain  an  action  for  rent  issuing 
out  of  a  lunatic's  freehold  estate,  which  has 
accrued  after  the  death  of  the  lunatic,  though 
reserved  by  lease  made  by  the  committee  on 
behalf  of  the  lunatic  in  which  the  lessee  cove- 
nanted with  the  committee  (as  such)  for  payment 
of  rent,  and  though  the  lunacy  matter  has  not 
been  dismissed  out  of  lunacy,  and  the  committee 
has  been  directed,  by  order  in  the  matter,  to  con* 
tinue  in  receipt  of  the  rents  and  income  of  the 
lunatic's  property.  Foot  v.  Leslie,  16  L.  B.,  Ir. 
411. 


Power  to  negotiate  Debts.]  —  Qussre, 


whether  the  committee  of  a  lunatic  has  a  power 
to  negotiate  debts  due  to  the  lunatic ;  so,  for 
instance,  as  to  convert  a  separate  liability  into  a 
joint  one.  Parker,  Ex  parte.  Stocks^  In  re,  2 
Mont.  D.  &  D.  511  ;  11  L.  J.,  Bk.  26  ;  6  Jur.  541. 

Money  Paid  into  Court — 89  ft  40  0eo.  8,  c.  66.] 
— ^The  statute  39  &  40  Geo.  3,  c.  56,  does  not  apply 
to  money  paid  into  court  in  the  matter  ox  a 
lunatic.     Verney,  Ex  parte,  Jacob,  234. 

Inyettment — Ctoyemment  Securities.] — The 
property  of  a  lunatic  is  to  be  invested  into 
government  securities  only,  except  under  peculiar 
circumstances.    Ellice,  Ex  parte,  Jacob,  234. 

Priyato  Security.] — The  court  will  never 


permit  any  part  of  the  lunatic's  estate  to  be  laid 
out  on  private  security.  CaWwrpe,  Ex  parte,  1 
Cox,  182. 

The  court  will  not  lend  out  the  money  of  an 
infant  or  lunatic  on  mortgage  or  other  private 
security.    Rid^ways,  In  re,  1  Hog.  309. 

Particular  Form.]  —  An  investment  of 

lunatic's  property  orderea  in  a  particular  form. 
Magnus  v.  Bingley,  2  W.  B.  130. 

Partition.]  —  Order  made  in  lunacy  and 
chancery  directing  committee  to  carry  into  effect 
decree  for  partition.  Sh^rard,  In  re,  Loiotlier 
v.  Cuff,  1  De  G.  J.  &  S.  421. 

Applications  aflTecting  Ownership  of  Property.] 

— In  ex  parte  applications  seeking  to  affect  the 
ownership  of  property,  the  strictest  proof  of  title 
will  be  required,  and  the  bar  are  expected  to 
assist  the  court  with  any  authorities  that  may 
exist  upon  the  point.  Chorley,  In  re,  16  Jur. 
233. 

VOL.  IX. 


2.  Timber. 

Authority  of  Court  to  order  decaying  Timbor 
to  be  Cut.] — ^Lord  chancellor  thought  that,  not- 
withstanding the  words  of  the  statute  17  Ed.  2, 
s.  1,  cc.  9, 10,  the  court  has  authority  to  order 
timber,  decaying  on  the  estate  of  a  lunatic,  to  be 
cut ;  but  did  not  absolutely  decide  the  point,  or 
whether  the  produce  should  be  considered  as  real 
or  personal  estate,  directing  the  point  to  be 
argued  on  a  bill  filed.  Bromfield,  Ex  parte,  3 
Bro.  C.  G.  510.  And  see  1  Yes.  453 ;  Dick.  762  ; 
2  B.  B.  126. 

Timber  for  Bepairs.]  —  A  committee  of  a 
lunatic's  real  estate  may  cut  down  timber  for 
repairs.    Ludlow,  Ex  parte,  2  Atk.  407. 

Authority  of  Committee  to  Cut  Timber.] — Gom- 
mittees  have  no  authority  of  themselves  to  cut 
timber,  or  to  expend  sums  in  draining  and  other 
improvements,  or  to  consent  to  an  act  of  parlia- 
ment for  making  a  railvray.    lb, 

Pnrchaio-money  of  Timber.] — The  purchase- 
money  of  timber  belonging  to  a  lunatic  estate 
permitted  to  be  paid  to  the  receiver  in  order  to 
be  by  him  paid  into  court.  Clayton,  Ex  parte, 
Starkie,  In  re,  1  Buss.  476. 

Timber  Cut  without  Authority  —  Personal 
Assets.] — If  a  bailiff  cuts  timber  without  autho- 
rity, and  before  it  is  sold  the  party  dies,  it  ii 
personal  assets,  and  the  heir  has  no  action  against 
the  personal  representative,  nor  is  there  any 
equi^  between  them  on  the  subject.  Oxenden 
V.  Compton(Lord),  2  Ves.  74  ;  2  B.  B.  131. 

Seal  and  Personal  Bepreientatiyes — Xquitiei 
between.]— There  is  no  equity  between  the  real 
and  personal  representatives  after  the  death  of  a 
lunatic,  to  have  property  which  was  altered  by 
the  court  restored ;  therefore  the  produce  of 
timber  on  the  estate  of  a  lunatic  cut  and  sold  by 
order,  on  report  that  it  would  be  for  his  benefit, 
is  personal  assets.    Ih, 

Management  in  usual  Manner.] — The  statute 
of  lunatics  does  not  introduce  any  new  right  in 
the  crown.  The  words  "  waste  and  destruction  " 
in  it  are  to  be  construed  in  the  ordinary,  not 
technical  sense.  Where  timber  makes  part  of 
the  general  rental  of  an  estate  in  case  of  lunacy, 
it  would  be  a  breach  of  duty  not  to  manage  it  in 
the  usual  manner.    lb. 


8.  BeiMdra  and  Improvements. 


Bepairs — Ordinary  and  Sztraordinary.] — ^The 
ordinary  repairs  upon  a  lunatic's  real  estate  will 
be  directed  to  be  borne  by  the  personal  estate ; 
but  any  extraordinary  outlay  of  the  personal 
estate  on  the  land  should  retain  its  character  of 
personalty.  Badcock,  In  re,  4  Myl.  &  Gr.  440 ;  8 
L.  J.,  Ch.  283  ;  3  Jur.  694. 


Szpense  allowed  as  being  beneficial  to 


Estate.] — ^A  payment  to  a  lunatic's  son,  tenant 
in  tail  m  remainder  out  of  accumulated  rents  to 
furnish  the  mansion  house  in  which  he  lived, 
refused ;  but  a  sum  was  allowed  for  repairs,  it 
being  beneficial  to  the  estate  that  the  son  should 
inhabit  it.  Ibttenliam,  Ex  parte,  11  Ir.  £q.  B. 
414. 
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Sepain  tad  Improvaments — Eipeme  of— How 

raiiod.] — The  court  will  not  order  the  lunatic's 
personal  estate  to  be  turned  into  real  estate, 
though  it  might  be  laid  out  in  repairs.  Weld  t. 
Tew,  Beat.  270. 

The  court  has  allowed  part  of  a  lunatic's  per- 
sonal estate  to  be  laid  out  in  repairs,  and  even 
upon  improyements  of  his  real  estate.  Sergesan 
V.  Sealey,  2  Atk«  4U  ;  9  Madd.  870. 

Bcpairs  and  >pernianent  improyements  to  a 
large  amount  upon  an  estate  of  which  a  lunatic 
was  tenant  in  tail  in  possession  were  found  to  be 
expedient.  There  was  in  court  a  sufficient  fund 
of  personalty  to  which  the  lunatic  was  absolutely 
entitled,  and  his  income  was  much  more  than 
sufficient  for  his  requirements.  The  amount 
required  for  repairs  and  improvements  was 
ordered  to  be  raised  by  mortgage  or  charge  of  the 
settled  estate.  Out,  In  re,  5  Ch.  D.  881 ;  26 
W.  B.  22— C.  A. 

A  lunatic  was  tenant  for  life  of  the  H.  estate, 
and  tenant  in  tail  in  possession  of  the  D.  estate. 
Expenses  were  incurred  by  the  committee  in 
improyements  on  both  estates,  but  chiefly  on  the 
former : — Held,  that  there  was  no  jurisdiction  to 
charge  the  D.  estate  with  the  expenses  incurred 
on  the  H.  estate.  Vavasour,  In  re,  29  Ch.  D. 
306  ;  63  L.  T.  412— C.  A. 

Premises  Deitroyed  by  Fire— Order  to 

Bebnild.] — A.  B.  being  devisee  for  life  of  premises, 
with  a  condition  against  committing  any  manner 
of  waste,  and  for  keeping  the  same  in  good  and 
tenantable  repair,  became  lunatic,  and  the 
premises  were  subsequently  destroyed  by  acci- 
dental fire.  A  petition  was  then  presented  by 
the  committee  of  the  person,  who  was  also 
remainderman,  praying  a  declaration  that  the 
premises  ought  to  be  rebuilt  at  the  expense  of  the 
lunatic's  estate,  and  a  reference  as  to  the  amount 
of  such  expense,  and  out  of  what  fund  it  ought 
to  be  defrayed.  The  Lord  Chancellor  made  an 
order  for  the  reference,  holding  that  the  words  of 
the  will  created  an  obligation  upon  the  tenant 
for  life  to  rebuild  the  premises,  and  that  the 
question  of  such  liability  was  rightly  brodght 
before  the  court  on  the  petition.  Skingsley,  In 
re,  3  Mac.  &  G.  221  ;  20  L.  J.,  Ch.  142  ;  16  Jur. 
968. 


Banotion  of  Court  to  Szpenditnre.] — 


Where  alterations,  additions,  or  improvements 
are  I'equisite  in  or  to  a  lunatic's  estate,  the  com- 
mittee of  the  estate,  in  future,  must  apply  to  the 
lord  chancellor,  for  his  loitlship's  order  sanction- 
ing the  necessary  outlay,  before  the  commence- 
ment by  the  committee  of  any  such  alterations, 
&c.    Buckle,  In  re,  8  L.  J.,  Ch.  264. 

Szpenditnre  without  previous  Sanction.] 

—Expenditure  by  the  committee  of  a  lunatic's 
estate,  without  a  previous  application,  not  to  be 
allowed.  Marion,  Ex  parte,  11  Ves.  397.  S.  P., 
HllheH,  Ex  parte,    lo. 

Receivers  and  committees  not  to  apply  the 
trust  fund  in  repairs  to  any  considerable  extent 
without  a  previous  application.  Upon  a  receiver's 
application  to  be  allowed  for  repairs  done,  an 
inquiry  was  dii-ected  whether  the  repairs  were 
reasonable.    Att,-Oen,  v.  Vigor,  12  Ves.  663. 

Repairs  made  without  previous  oixler,  though 
reported  necessary,  not  allowed  to  committee  of 
lunatic's  estate.    Anon.,  10  Ves.  104. 

Expenditure  beyond  Amount  Sanetioned.] 

i— A  committee,  who  hiaving  been  authorised  by 


the  court  to  expend  a  certain  sum  in  rebuilding 
a  &rm-house,  expended  half  as  much  again  in 
building  one  of  larger  sise  on  a  different  site,  was 
not  allowed  the  excess ;  although  what  he  had 
done  appeared  to  be  beneficial  to  the  estate. 
Langluim,  In  re,  2  Ph.  299. 

4.  Disoharre  of  Inonmbrancea. 

Charge  on  Seal  Batata  Paid  oif  out  of  Per- 
sonalty.]— Where  a  charge  on  a  lunatic's  real 
estate  is  paid  off  out  of  her  personal  property  by 
order  of  the  court,  the  securities  are  to  be 
assigned  without  prejudice  to  the  conflicting 
claims  of  the  real  and  personal  representatives 
of  the  lunatic  to  the  benefit  of  the  assignment. 
Dighy  (^EarV),  Ex  parte,  IJ.  &  W.  640. 

Sodamption  of  Land  Tax.] — Land  tax  on  a 
lunatic's  estate  redeemed,  by  order,  out  of  the 
produce ;  decaying  timber  ordered  to  be  cut  for 
payment  of  debts,  under  the  master's  report  that 
tt  was  for  his  benefit,  no  equity  for  a  charge  in 
favour  of  the  next  of  kin.  Phillips,  Ex  parte, 
19  Ves.  118;  12  R.  R.  161. 

Mortgage— Payment  oft] — ^Timber  on  a  luna- 
tic's estate,  ex  parte  paterna,  cut  and  applied  in 
discharge  of  a  mortgage  on  his  estate,  ex  i)arte 
matemft,  no  equity  between  the  heirs.    lb. 

In  the  management  of  a  lunatic's  property,  his 
benefit  alone  is  considered.  Lord  chancellor 
may  make  an  order  in  lunatic's  affairs,  after  the 
death  of  the  lunatic  ;  mortgage  of  his  estate  paid 
off,  and  the  mortgage  term  ordered  to  be  assigned 
to  attend  the  inheritance,  and  not  in  trust  for  the 
next  of  kin.  Orimstone,  Ex  parte,  AmbL  706. 
See  also  2  Sch.  &  Lef .  482. 

By  Committee  and  Heir  Preaumptiye^ 

Sopajrment  out  of  Surplus  Sentf.]— The  com- 
mittee and  heir  presumptive  of  a  lunatic,  who 
was  absolute  owner  of  a  freehold  estate,  subject 
to  a  charge  of  900Z.,  paid  off  the  charge  out  of 
his  own  moneys,  and  had  it  assigned  to  a  trustee 
for  him.  He  subsequently  applied  to  the  court 
for  leave  to  apply  the  surplus  rents  of  the  estate 
towards  payment  of  the  charge,  but  there  were 
then  judgments  affecting  the  lunatic  personally, 
and  the  application  was  refused.  When  the 
judgments  were  paid,  the  committee,  in  the  life- 
time of  the  lunatic,  paid  off  the  chitfge  out  of  the 
surplus  rents,  without  any  order,  but  was  allowed 
the  amount  in  passing  his  account : — ^Held,  that 
the  next  of  kin  of  the  lunatic  had  no  equity  to 
have  it  kept  alive  for  their  benefit.  Xewoowibe  v. 
Newoomhe,  3  Ir.  Eq.  R.  414  ;  Dr.  368. 

Savings  out  of  Seal  Bttate— Equities  as 

between  Heir-at-law  and  Best  of  Kin.  | — G.  M., 

who  was  a  lunatic,  was  seised  of  an  estate  in  fee, 
subject  to  a  charge.  Pending  the  lunacy,  the 
owner  of  the  charge  applied  for  payment  thereof, 
whereupon  an  order  was  pronounced  in  the 
lunacy  matter,  whereby  it  was  referred  to  the 
master  to  inquire  and  report  whether  it  would 
be  for  the  benefit  of  the  lunatic  that  any  pai't  of 
the  charge  should  be  paid  off,  and  if  so,  out  of 
what  funds  such  payment  should  be  made.  The 
master  reported  tnat  it  would  be  for  the  benefit 
of  the  lunatic  that  the  charge  should  be  paid  off, 
and  that  such  payment  should  be  made  out  of 
the  funds  to  the  credit  of  the  lunacy  matter 
(consisting  of  the  savings  of  the  real  estate),  llie 
court  directed  the  charge  to  be  paid  off,  and 
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ordered  it  to  be  assi^ed  to  a  tnasteef  in  trust  to 
attend  the  inheritance,  or  for  the  lunatic,  his 
executors  and  administrators,  as  should  be  there- 
after determined,  without  prejudice  to  any 
question  which  might  arise  upon  the  death  of 
the  lunatic  between  his  heir-at-law  and  next  of 
kin.  In  conformity  with  this  order  the  charge 
was  paid  ofE  and  assigned  to  a  trustee ;  and  the 
lunatic  subsequently  died  intestate.  Upon  a  bill 
filed  by  the  plaintiff,  one  of  the  next  of  kin,  and 
also  the  personal  representative  of  the  lunatic, 
claiming  the  benefit  of  the  charge  : — Held,  that 
there  was  no  equity  in  favour  of  the  next  of  kin, 
and  that  the  heir-at-law  was  entitled  to  hold  the 
estate  freed  from  the  charge.  Levtrim  (^JSarl)  v. 
Enery,  6  Ir.  Eq.  B.  357  ;  Dr.  380. 


Payment  out  of  Personalty — Kext  of 


[in.] — Beal  estate  descended  on  a  lunatic,  sub- 
ject to  a  mortgage,  afterwards  exonerated  by  the 
lunatic's  personalty,  not  in  any  way  derived 
from,  or  connected  with,  descended  estate : — 
Held,  that  the  order  and  course  of  succession  was 
not  thereby  changed,  for  the  next  of  kin  were 
entitled,  on  the  death  of  the  lunatic,  to  have  so 
much  of  the  personalty  as  had  been  applied  in 
discharge  of  the  mortgage,  considered  as  a  lien 
on  the  real  estate,  and  raised  accordingly.  Weld 
V.  Tew,  Beat.  266. 

Freehold  cottages  and  hereditaments  descended 
upon  a  lunatic,  subject  to  an  existing  mortgage. 
By  an  order  in  lunacy,  in  1856,  it  was  ordered 
that  the  estates  shoidd  be  conveyed  to  a  trustee 
for  the  lunatic,  and  that  the  amount  due  upon 
the  mortgage  should  be  paid  out  of  a  portion  of 
the  personal  estate  of  the  lunatic  in  court,  with- 
out prejudice  to  any  question.  Upon  the  death 
of  the  lunatic,  intestate  and  unmarried,  a  question 
arose  between  his  heir-at-law  and  his  next  of  kin 
as  to  the  amount  paid  off : — Held,  that  such 
amount  ought  to  be  raised  out  of  the  freeholds, 
and  paid  to  the  personal  representative  of  the 
lunatic.  Leeming^  In  r«,  3  De  G.  F.  &  J.  43  ;  30 
L.  J.,  Ch.  263  ;  7  Jur.  (na)  115  ;  3  L.  T.  686  ;  9 
W.  B.  403. 


Payment  off— Ademption.] — ^Where  part 


of  a  lunatic's  estate  was  subject  to  a  mortgage, 
which  it  was  desired  to  pay  off,  an  order  was 
made  that  the  mortgage  be  paid  off  without 
prejudice  to  the  question  how  the  debt  should 
ultimately  be  borne,  and  that  the  mortgage  must 
be  kept  on  foot  by  transferring  it  to  the  com- 
mittee to  be  disposed  of  as  the  court  might  direct. 
Leenting,  In  re  (3  De  Q.  F.  &;  J.  43),.  followed. 
MeUy,  In  re,  53  L.  J.,  Ch.  248 ;  49  L.  T.  429 ; 
31  W.  B.  898— C.  A. 

Time  for  Deoiding  at  to  Szonera- 

tion  of  Inheritanoe.] — ^The  proper  time  to  decide 
whether  the  payment  of  a  charge  affecting  the 
real  estate  of  a  lunatic  is  to  have  the  effect  of 
exonerating  the  inheritance  is  when  the  payment 
is  made ;  and  the  decision  ought  not  to  be 
deferred  until  after  the  lunatic's  death.  Leitrim 
i£arl)  V.  Unenj,  Dr.  333 ;  6  Ir.  Eq.  B.  357. 

By   Lnnatie   when   Bane.] — Mortgage 

made  by  a  lunatic,  when  sane,  for  50Z.  or  more, 
money  taken  upon  it  by  the  committee,  ordered 
to  stand  as  security  only  for  the  first  50i,  Foster 
V.  Afarchant,  1  Vem.  262. 

Tmst  fbr  Pnrehase  of  Land  yaried  by  Aot  of 
Parliament.] — A  sum  devised  to  be  laid  out  in 


land,  in  England,  in  trust  for  A.  with  remainders 
over,  was  by  act  of  parliament  secured  on  A«'s 
estate  in  Scotland  during  his  minority.  A. 
attained  twenty-one,  and  became  a  lunatic : — 
Held,  it  might  be  called  in  and  laid  out  pursuant 
to  the  trust ;  and  that  it  was  to  be  couBidered  as 
if  it  were  a  real  estate  in  England,  the  interest 
thereon,  however,  to  be  considered  as  personal 
estate  in  England.  The  master  was  oraered  to 
settle  a  rateable  proportion  for  the  lunatic's  main- 
tenance and  his  debts,  between  the  real  and 
personal  estate  in  England,  and  those  in  Scotland 
respectively ;  another  simi  in  the  exchequer  in 
England  arising  from  the  sale  of  heritable  juris- 
diction in  Scotland,  considered  as  real  estate  in 
Scotland.  Annandale  (^Marquis)  v.  Annandale 
(Marchumese),  2  Ves.  Sen.  381. 

Lunatic  entitled  to  Sitate  and  Charge  thereon 
— ^Bight  of  Heir.] — A  representative  musx  take 
his  interest  as  fortune  has  directed  it,  and  has  no 
equity  to  vary  it ;  therefore,  where  a  lunatic  dies, 
entitled  to  an  estate,  and  also  to  a  charge  upon 
it,  the  heir  takes  it  discharged :  a  trust  term  to 
secure  the  charges  makes  no  difference,  for  it 
remains  inert,  unless  required  to  be  executed  for 
proper  purposes  ;  the  trustees  have  no  discretion. 
Oxenden  v.  Compton  (Lord),  2  Ves.  J.  261 ;  4 
Bro.  C.  C.  231 ;  2  B.  B.  131. 

6.  Xiaaaea. 

Committee— Leaie  by— Jurisdiction  of  Court 
to  sanction.] — The  court  possesses  the  disci-etiun 
of  a  landlord  in  the  management  of  the  real 
estate  of  lunatics  and  infants,  and  should  exer- 
cise it  in  making  lettings,  to  give  a  preference 
to  the  old  tenant.  It  ought  to  be  governed 
solely  by  the  highest  bidding.  Ball^  In  re,  1  Moll. 
141. 

A  gentleman  entered  into  an  arrangement  by 
letter  with  the  land  agent  who  acted  for  the 
committee  of  a  lunatic's  estate,  to  take  a  lease  of 
part  of  the  estate  for  a  term  of  three  years.  No 
formal  agreement  was  entered  into,  nor  was  the 
sanction  of  the  master  in  lunacy  applied  for,  but 
the  tenant  was  let  into  possession,  and  expended 
a  considerable  sum  in  repairs  and  in  improve- 
ments. After  he  had  been  nearly  eighteen 
months  in  possession,  the  committee  gave  him 
six  months'  notice  to  quit,  upon  which  he  applied 
by  petition  to  have  the  terms  of  his  arrangement 
withi  the  agent  carried  into  effect : — Held,  that 
the  court  had  jurisdiction  to  make  an  order 
giving  effect  to  that  arrangement.  Wynne,  In 
re,  7  Ch.  D.  229  ;  26  L.  T.  406  ;  20  W.  B.  348. 

Consent  of  Court.]  —  Committee  of  a 


lunatic  cannot  make  leases  or  encumber  the 
lunatic's  estate,  without  leave  of  the  court.  Foster 
V.  Marchant,  1  Vern.  262. 

The  committee  of  a  lunatic  cannot,  without 
statutory  authority,  make  a  lease  of  the  lunatic's 
lands,  and  if  he  does,  cannot  bring  an  action  of 
covenant  on  such  lease.  Kn'ipe  v.  Palmer,  2 
Wils.  K.  B.  130. 

Lease  without  oonsent  —  Liability   of 


Oommittee.J  —  The  committee  of  a  lunatic's 
estate,  who,  in  conjunction  with  the  wife  and 
heir-at-law  of  the  lunatic,  had  let  the  estate  at 
a  certain  rent,  without  obtaining  the  sanction  of 
the  court,  three  years  afterwards,  upon  the  report 
of  the  master  finding  that  a  larger  rent  might 
have  been  obtained,  was  held  responsible  for  the 
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amount  of  such  larger  rent,  and  ordered  to  pay 
all  the  costs  occasioned  bj  his  having  let  the 
property  at  an  under-value.  Wilkins^  In  re, 
6  Jar.  308. 


Allowing  Bent  to  Pall  in  Arrear^Per- 


■onal  Liabilit7.]~Where  the  committee  of  the 
estate  of  a  lunatic  permitted  the  solicitor  whom 
he  employed  in  the  lunacy  to  become  tenant  of 
a  mansion-house,  forming  part  of  the  lunations 
estate,  and  allowed  the  rent  to  be  in  arrears  for 
four  years,  none  having  in  fact  been  paid  except 
by  means  of  a  set-off  of  a  smaller  sum,  being  the 
amount  of  the  solicitor's  bill  of  costs  accruing 
from  time  to  time : — Held,  that  the  committee 
was  personally  liable  to  make  good  the  deficiency. 
Swindell,  Ex  parte,  2  De  G.  M.  &  G.  91 ;  21 L.  J. 
(N.8.)  Ch.  748. 

Committee  not  to  be  allowed  for  buildings  and 
improvements  on  the  lunatic's  estate.    Jh, 


Agreement    for  Working   Coal    nnder 


Lnnatie's  Property.] — ^Agreement  by  committee 
of  a  lunatic,  that  coal  under  a  lunatic's  estate 
should  be  worked  by  owner  of  adjoining  land, 
established  under  circumstances.  Tab^rt,  Ex 
parte,  6  Ves.  428. 

BednetioB  of  Sent.] — An  abatement  in  the  rent 
paid  by  the  tenant  of  a  lunatic's  estate  directed 
without  a  reference,  under  the  circumstances,  on 
the  application  of  the  committee.  Fitch,  In  re, 
1  Buss.  &  M.  354. 

The  court  will  not  direct  a  reference  to 

the  master  as  to  the  reduction  of  rent  upon  the 
petition  of  a  tenant  of  lunatic's  estate.  Town, 
Ex  parte,  Turn.  &  B.  137. 

As  to  redaction  of  tenant's  rent  where  land- 
lord is  lunatic.    Anon,,  2  Moll.  343. 


Apportionment  of  Costi.] — Apportionment 


of  the  costs  of  granting  a  lease  of  a  lunatic's  estate 
between  the  estate  and  the  lessee.  Prickett,  Ex 
parte,  3  Swanst.  130. 

Upon  granting  a  lease  of  the  lunatic's  estate, 
the  usage  is,  that  the  committee  pays  the 
expenses  of  the  inquiiy,  and  the  lessee  of  the 
lease.    Ih. 

Where  a  lunatic  was  bound  by  covenant  to 
grant  a  renewal  of  a  lease,  the  expenses  incurred 
by  the  lessee  in  applying  to  the  court,  under  the 
1  Will  4,  c.  65,  8.  19,  for  a  direction  to  the  com- 
mittee to  execute  a  lease  instead  of  the  lunatic, 
must  be  borne  by  the  lunatic's  estate.  Bamee, 
Ex  parte,  17  L.  J.,  Ch.  436. 


Benewal — In  whoee  Kame  to  be  taken.] 


— A  lease  renewed  for  the  benefit  of  the  lunatic's 
estate,  ought  to  be  taken  in  the  name  of  the 
lunatic  if  it  were  so  at  the  time  of  the  lunacy  ; 
but  if  originally  in  trust  for  the  lunatic,  then 
to  the  committee.  Jermyn,  Ex  parte,  3  Swanst. 
131. 

Lease  of  Olebe  Lands— Patron  a  Lnnatie.^ — ^An 

act  of  parliament  having  authorised  the  vicar  of 
C.  to  grant  leases  of  the  glebe  lands  with  the 
consent  of  the  patron  in  writing,  the  patron 
being  a  lunatic,  a  petition  by  the  committees  of 
his  person  and  estate,  for  a  reference  to  the 
master  to  inquire  whether  it  would  be  fit  that 
they,  on  his  behalf,  should  consent  to  a  lease,  was 
refused.    Smyth,  Ex  parte,  2  Swanst.  393. 


Bnilding  Leaeei.] — The  court  will  not  sanction 
the  granting  of  building  leases  of  part  of  a 
lunatic's  estate  for  999  years.  Starkie,  In  re, 
2  Buss.  197. 

Tenant  in  Tail  in  Possesiion.] — ^The  court  has 
no  jurisdiction  under  the  1  Will.  4,  c.  65,  and  3  &  4 
Will.  4,  c.  74,  to  authorise  the  committee  of  the 
estate  of  a  lunatic  tenant  in  tail  in  possession, 
to  grant  leases  of  the  lunatic's  estate  for  a  term 
of  twenty-one  years,  so  as  to  bind  the  remainder- 
men.   Starkie,  In  re,  3  MyL  &  E.  247. 

Beitraining  Commieiion  of  Waete.j— Tenant 
on  a  lunatic's  estate  restrained  on  petition  from 
committing  waste,  no  bill  being  filed.  Creagh, 
In  r«,  1  Ball  &  B.  108. 

Injunction  to  restrain  waste  issued  without 
bill  filed,  in  a  lunacy  matter,  on  application  of 
the  receiver.  Chinnerye,  In  re,  6  Ir.  Eq.  B.  469 ; 
1  Jo.  &  Lat.  90. 

Belief  againit  Forfeiture.]— Tenant  of  a 
limatic's  estate,  relieved  against  an  ejectment 
founded  on  a  forfeiture  by  breach  of  covenant 
to  repair.  Vavghan,  Ex  parte,  Edridge,  In  re, 
Turn.  &  B.  434. 

Ezeention  of  Lease  by  Committee.]— By  a 
lease  expressed  to  be  made  between  a  lunatic  by 
A.  B.  &  C.  D.,  his  two  committees,  and  other 
parties,  the  lunatic  acting  by  his  committees 
demised  certain  property  therein  mentioned  to 
the  lessee.  The  t^timonium  clause  was  "  In 
witness  whereof  the  said  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals.'  A.  B. 
signed  his  name  against  one  seal,  and  C.  D.  his 
against  another ;  and  the  attestation  clause  was 
"  Signed,  sealed  and  delivered  by  A.  B.  and  C.  D. 
in  the  presence  of,"  &c.  Held,  that  the  lease  was 
well  executed  on  the  part  of  the  lunatic.  Laiarie 
V.  Leee,  51  L.  J.,  Ch.  209 ;  7  App.  Cas.  19 ;  46  L.  T. 
210 ;  30  W.  B.  185— H.  L.  (B.) 

Leaee  at  Baek  Bent]— Practice  as  to  granting 
leases  of  lunatic's  estate  at  rack  rent.  White,  In 
re,  1  W.  B.  294. 

CoBtiof  Heir-at-law  appearing  on  Petition.] — 
The  heir-at-law  of  a  lunatic  appearing  on  a 
petition  to  approve  a  lease  determinable  on  the 
death  of  the  lunatic,  is  not  entitled  to  costs. 
Dyneby,  In  re,  1  W.  B.  294. 

See  also  post,  V.  Insanity  in  relation  to 
CERTAIN  Acts  op  Parliament  affecting 
Beal  Estate,  col.  662. 


6.  Bnfranohlaement  of  OopyHoldi. 

Deyolntion    of  Enfhuioliiied    Estate.] — The 

court  on  sanctioning  proceedings  for  carrving 
into  effect  the  enfranchisement  of  a  copyhold 
estate  belonging  to  a  lunatic,  the  rules  of  descent 
as  to  which  were  different  from  those  as  to  the 
descent  of  freeholds,  made  a  declaration  that  in 
the  event  of  his  dying  intestate  as  to  the  enfran- 
chised property,  his  heir-at-law  would  stand 
seised  thereof  in  trust  for  the  persons  who  would 
have  been  entitled  thereto  as  his  heirs  according 
to  the  custom  of  the  manor  if  it  had  not  been 
enfranchised.  Byder,  In  re,  20  Ch.  D.  514  :  30 
W.  B.  417» 
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7.  Sale,  Portion,  Exchanire. 


Beal  Eatot»— Sale — For  Payment  of  Debts.] 
— The  Lord  Chancellor  cannot,  upon  a  petition  in 
Innacy,  order  part  of  the  lunatic's  real  estate  to 
be  sold  for  payment  of  his  debts  to  prevent  a 
bill  by  his  creditors.   Smith,  Eaoparte^  5  Ves.  556. 

Estate  devised  away  from  the  heir  charged  with 
payment  of  debts,  ordered  to  be  sold  in  aid  of  the 
personal  estate  where  the  devisee  was  insane  and 
the  heir  abroad.  Williams  v  Whinyates,  2  Bro. 
O.  C.  399. 


In  Conaideration  of  Bent-charge.] — The 


•conrt  has  power  under  ss.  1 1 7  and  1 20  of  the  Lunacy 
Act,  1890,  to  authorise  a  sale  of  the  real  estate 
-of  a  person  **  lawfully  detained  as  a  lunatic,"  in 
consideration  of  a  perpetual  rent-charge  insteadiof 
a  price  in  cash,  and  will  do  so  where  it  is  proved 
that  such  a  sale  will  be  for  the  lunatic's  benefit. 
Ware,  In  re,  61  L.  J.  Ch.  279  ;  [1892]  1  Ch.  344  ; 
66  L.  T.  389—0.  A. 


Adminiitration  Action— Consent  of  Matter 

— Appointment  of  Committee  to  conyey.] — ^A 
•devisee  of  real  estate,  subject  to  payment  of 
•debts,  became  of  unsound  mind,  and  was  so 
found  by  inquisition.  A  committee  was  appointed, 
and  an  action  for  the  administration  of  the  testa- 
tor's real  and  personal  estate  was  commenced 
with  the  sanction  of  the  master  in  lunacy,  in  the 
•chancery  division,  by  the  lunatic  and  his  com- 
mittee, and,  the  testator's  personal  estate  proving 
to  be  insufficient  for  payment  of  his  debts,  an 
•orrlcr  was  made  for  the  sale  of  all  the  testator's 
real  estate  upon  payment  of  the  purchase-money 
into  court.  Under  this  order  the  real  estate 
was  sold,  and  the  purchaser  paid  the  purchase- 
money  into  court.  He,  however,  raised  an  objec- 
tion to  the  title  of  the  vendors,  on  the  ground  that 
they  could  not  convey  without  an  order  in  lunacy : 
— Held,  that  the  administration  action  in  which 
the  order  for  sale  was  made,  having  been  pro- 
perly commenced  with  the  sanction  of  the  master 
in  lunacy,  the  lunatic  plaintiff  was  entitled  to 
carry  on  the  action,  and  was,  therefore,  also  bound 
by  the  order  for  sale  made  in  it ;  that  the  lunatic 
was,  therefore,  a  trustee  within  the  Trustee 
Extension  Act,  1852,  s.  1,  of  the  real  estate, 
and  that  his  committee  should  be  appointed  to 
convey.  Stamper,  In  re,  Stamper  v.  Stamper,  46 
L.  T.  372. 


Disentailing  Deed — ^Exeention  by  Com- 


mittee.]—  A  lunatic  was  tenant  in  tail  of  an 
estate,  subject  to  a  charge  for  portions.  In  a 
•suit  in  the  court  of  chancery  a  decree  had  been 
made  ordering  the  charge  to  be  raised  by  a  sale 
or  mortgage  of  the  estate.  On  a  petition  by  the 
committee,  asking  that  he  might  execute  a  disen- 
tailing deed  on  behalf  of  the  lunatic  for  the 
purpose  of  raising  the  charge  by  a  mortgage : — 
Held,  that  the  interest  of  the  remainderman 
ought  not  to  be  barred  further  than  was  neces- 
sary, and  that  the  mortgage  should  be  made  for 
a  term  of  years,  and  without  a  power  of  sale. 
Pares^  Inre,  2  Ch.  D.  61 ;  24  W.  R.  619—0.  A. 

Trusts  of  Proeeeds  of  Sale.] — The  conrt, 

mider  its  lunacy  jurisdiction,  has  power  to 
bar  the  estate  tail  of  a  lunatic  tenant  in  tail ; 
but  it  is  the  duty  of  the  court  so  to  exercise  it  as 
not  to  affect  the  rights  of  the  persons  entitled  in 
remainder  to  the  estate.    Where  a  lunatic  was 


tenant  in  tail  of  an  undivided  share  of  an  estate, 
and  an  action  was  brought  for  the  partition  of 
the  estate,  the  court,  under  the  6th  section  of  the 
Partition  Act,  1868,  authorised  the  committee  of 
the  lunatic  to  request  a  sale  and  to  join  in  con- 
veying the  estate  to  the  purchaser,  but  directed 
that  the  proceeds  of  the  sale  should  be  subject  to 
the  same  uses  as  the  lunatic's  estate  was  subject 
to  before  the  sale.  Pares,  In  re,  Lillingiiton  v. 
Pares,  12  Ch.  D.  333 ;  41  L.  T.  574 ;  28  W.  B. 
193—0.  A. 


Sale  to  Redeem  Land  Tax — Sanetion  of 


lord  Chancellor.]— Notwithstanding  the  pro- 
visions contained  in  the  Land  Tax  Redemption 
Act  (42  Geo.  3,  c.  116,  it  is  the  duty  of  the  com- 
mittee of  a  lunatic  to  obtain  the  sanction  of  the 
lord  chancellor  before  proceeding  to  a  sale  of 
any  part  of  the  lunatic's  estate,  for  the  purpose 
of  raising  moneys  wherewith  to  redeem  the  land- 
tax.     Wade,  In  re,  1  HaU  &  Tw.  202. 

Sale  for  Building  Purposes.] — Land  of 

which  a  lunatic  is  tenant  for  life  cannot  be 
sold  for  building  purposes,  under  16  &  17  Vict, 
c.  70,  s.  125,  which  applies  only  to  lands  of  which 
a  lunatic  is  seised  or  entitled  in  fee.  Corhdt,  In  re, 
35  L.  J.,  Ch.  793  ;  L.  R.  1  Ch.  516  ;  12  Jur.  (».8.) 
679  ;  14  L.  T.  748  ;  14  W.  R.  904. 

Neither  can  such  land  be  sold  under  the 
powers  conferred  by  s.  116,  unless  the  sale  is 
actually  for  one  of  the  purposes  specified  in  that 
section.    lb, 

Semble,  where  it  is  desirable  that  the  land  of 
a  lunatic  tenant  for  life,  who  has  a  sufficient 
maintenance,  should  be  sold  for  building  pur- 
poses, the  proper  course  is  to  apply  to  the  court 
under  the  Settled  Estates  Act.    lb. 

By  s.  125  of  the  Lunacy  Regulation  Act,  1853, 
*'  where  a  lunatic  is  seised  of  or  entitled  to  land 
in  fee  simple,  and  it  appears  to  the  Lord  Chan- 
cellor ...  to  be  for  his  benefit  that  the  same 
or  any  part  thereof  should  be  made  available  for 
building  purposes,  and  to  that  end  the  same 
should,  in  lieu  of  being  demised  for  long  terms  of 
years,  be  absolutely  sold,  he  may  order  the  same 
to  be  sold  accordingly,  to  such  persons,  in  such 
quantities,  upon  such  terms  and  in  such  manner 
as  to  him  may  seem  expedient."  A  lunatic  was 
seised  in  fee  simple  of  land  on  which  was  a  house. 
The  house  having  been  burnt  down,  the  com- 
mittee contracted  (subject  to  the  sanction  of  the 
court)  to  sell  the  land  to  a  person  who  intended 
to  build  thereon  : — Held,  that  the  case  was  not 
within  the  section.  Tomkins,  In  re,  60  L.  T. 
402—0.  A. 


Share  of  Beal  Estate.] — The  conrt  has 


no  jurisdiction  under  s.  124  of  the  Lunacy  Regu- 
lation Act,  1853,  to  authorise  the  committee  of  a 
lunatic  to  sell  the  lunatic's  undivided  share  of 
land  to  the  owner  of  the  other  shares.  Weld,  In 
re,  28  Ch.  D.  514  ;  52  L.  T.  703  ;  33  W.  R.  845— 
0.  A.  S.  P.,  Woolhovse,  In  re,  28  Ch,  D.  515,  n. ; 
52  L.  T.  703,  n. ;  33  W.  R.  845. 

Sale  under  Settled  Land  Act — ^Tenant  in 


Tail.] — The  court  will  give  leave  to  the  committee 
of  a  lunatic  tenant  in  tail  to  take  proceedings 
under  the  Settled  Land  Act,  1882,  for  the  sade 
of  his  undivided  shares  to  the  owner  of  the  other 
shares.  Weld,  In  re  (28  Ch.  D.  514)  considered. 
Gaitskell,  In  re,  58  L.  J.,  Ch.  262  ;  40  Ch.  D. 
416—0.  A. 
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ConYeTaiiee  by  Married  Women.] — The 

Lunacy  Begulation  Acts  of  1853  and  1862  con- 
tain no  machinery  by  means  of  which  a  conrey- 
ance  of  the  legal  estate  of  a  married  woman 
of  nnsound  mind  in  freehold  property  can  be 
obtained  ;  and  in  a  case  where  this  was  sought, 
an  order  was  made  simply  directing  a  sale,  and 
declaring  all  beneficial  interest  of  the  married 
woman  bound  by  the  order.  Stables,  In  re,  4 
De  G.  J.  &  S.  257  ;  3  N.  R.  620 ;  33  L.  J.,  Ch. 
422  ;  10  Jur.  (N.S.)  245  ;  10  L.  T.  1  ;  12  W.  R. 
513. 


CoYenanta  for  Title — ^Tenant  for  Life — 

Committee's  Powers.] — ^A  tenant  for  life,  who  is 
a  lunatic  so  found  by  inquisition,  can  sell  and 
convey  the  fee  as  a  beneficial  owner,  and  the 
court  has  power  to  authorise  aoommittee  to  enter 
into  covenants  for  title  so  as  to  bind  the  lunatic. 
Itay,  In  re,  65  L.  J.,  Ch.  316  ;  [1896]  1  Ch.  468  ; 
73  L.  T.  723 ;  44  W.  R.  353  ;  60  J.  P.  340 
— C.  A. 

Fox,  In  re  (33  Ch.  D.  37),  did  not  decide  that 
the  court  could  in  no  case  authorise  a  committee 
to  enter  into  covenants  on  behalf  of  a  lunatic. 
Ih. 

Per  Kay,  L. J. :  The  word  "  covenants "  in 
s.  122,  sub-s.  2,  of  the  Lunacy  Act,  1890,  refers 
to  covenants  by  a  lessor  as  well  as  to  those  by  a 
lessee.    Ih, 

Copyholds,  Sale  of.] — Sale  of  copyhold  estates 
of  a  lunatic  are  not  authorised  by  statute  43 
Geo.  3,  c.  75.  The  statute  59  Geo.  3,  c.  80,  s.  2, 
extends  the  power  of  sale  to  estates  held  by 
ancient  demesne  or  copy  of  court  rolL  Birch, 
£jp  parte,  3  Swanst.  98. 

A  committee  of  the  person  and  estate  of  a 
lunatic  may  levy  a  fine,  or  «uffer  a  recovery  of 
copyhold  lands  of  which  the  lunatic  is  tenant  in 
tail,  with  immediate  reversion  to  himself  in  fee, 
under  1  Will.  4,  c.  65,  s.  28,  for  effecting  a  sale 
for  the  purposes  of  the  act.  Flint,  Ex  parte, 
Brand,  In  re,  1  Myl.  &  K.  150  ;  2  L.  J.,  Ch.  12. 

The  28th  section  of  the  act  applies  only  to 
lands,  of  which  the  lunatic  is  tenant  in  tail,  with 
immediate  reversion  to  himself.    Ih, 

Title— BeferexLoe  to  Maater.]--The  Lord  Chan- 
cellor cannot  make  a  title  to  a  lunatic's  estate, 
but  will  direct  the  usual  reference  to  the  master 
if  the  purchaser  be  willing  to  accept  the  title. 
Halford,  In  re,  1  Jur.  524. 

Partition — Committee — ^Execution  of  Asinr- 
anoe.] — A  dccrcc  having  been  made  for  partition 
of  lands,  an  undivided  share  in  which  was 
vested  in  a  lunatic,  as  tenant  in  tail,  an  order 
was  made  in  lunacy  and  in  chancery,  directing 
the  committee  to  execute  all  necessary  assur- 
ances for  giving  effect  to  the  partition.  iSAct'- 
rard.  In  re,  Zowther  v.  Ouffe,  1  De  G.  J.  &  S. 
421. 

Where  a  decree  has  been  made  by  a  vice- 
chancellor  for  a  partition  of  lands  of  which  a 
lunatic  was  entitled  to  an  imdivided  share  as 
tenant  in  tail  in  possession,  the  court,  on  the 
committee  appearing  and  expressing  his  opinion 
that  the  partition  would  be  for  the  benefit  of 
the  lunatic,  made  an  order,  intituled  in  the 
Trustee  Act,  1850,  the  Lunacy  Regulation  Act, 
16  &  17  Vict.  c.  70.  the  matter  of  the  lunacy, 
and  the  suit  in  which  the  decree  had  been 
made,  directing  the  partition  to  be  carried 
out,  and  a  conveyance  to  be  executed  by  the 


committee.  Singleton  v.  Hopkins,  Blomar,  In 
re,  2  De  G.  &  J.  88  ;  27  L.  J.,  Ch.  173  ;  4  Jur» 
(N.s.)  546  ;  6  W.  R.  178. 

Sxeluuige  of  Land— ^nrisdietion  of  Court.]— 
The  court  has  power  under  the  Lunacy  Regula- 
tion Act,  1853,  s.  124,  to  make  an  exchange  of 
the  land  of  the  lunatic  without  the  minerals- 
uuder  it.  Dlceonson,  In  re^  15  Ch.  D.  316  :  29> 
W.  R.  222. 

Seolesiaatioal  Lease — Sanetion  of  Court  t» 
Sale.^ — ^When  the  sanction  of  the  court  of  chan- 
cery IS  required  to  the  sale  of  an  ecclesiastical 
lease  to  the  ecclesiastical  commissioners,  by 
reason  of  a  beneficiary  being  of  unsound  mind,, 
the  application  should,  under  23  &  24  Vict, 
c.  124,  s.  38,  be  made  in  chancery,  and  not  in 
lunacy.  Cheshire,  In  re,  41  L.  J.,  Ch.  208  ; 
L.  R.  7  Ch.  50  ;   25  L.  T.  721 ;   20  W.  R.  49. 

Sale  to  Bail  way  Company — Contraet— SanetioiL 
of  Court.!— The  sanction  of  the  Lord  Chancellor 
ought  to  DC  obtained  in  all  cases,  by  the  com- 
mittees of  a  lunatic,  to  a  contract  for  sale  of 
a  portion  of  a  lunatic's  land  to  a  railway  com- 
pany. Taylor,  In  re,  1  Mac.  &  G.  210 ;  1  Hall 
&  Tw.  432. 

Purehaeer— Liability  of— Hotioe  of  Charge — 
Payment  of  Purohate-money  in  aooordanoe  with. 
Order  in  Lunaoy.] — ^A  purchaser  under  an  order 
in  lunacy  paid  his  purchase-money,  in  the  man- 
ner directed  by  the  lords  commissioners  in 
lunacy,  disregarding  a  charge  of  the  plaintiff" 
and  a  suit  to  enforce  it,  of  which  he  had  notice. 
The  amount  was  principally  applied  in  payment 
of  the  costs  of  the  receiver  in  lunacy  relating  tO" 
the  sale,  &c  Upon  a  bill  by  the  plaintiff  to- 
make  the  purchaser  liable  for  not  seeing  to  .the 
due  application  of  the  purchase-money,  the 
master  of  the  roUs,  considering  himself  bound 
by  the  order  in  lunacy,  and  as  having  no  juris- 
diction to  alter  it,  retained  the  bill,  with  liberty 
to  the  plaintiff  to  apply  in  lunacy  for  the  dis^ 
charge  or  variation  of  the  order.  Morris  v» 
Dvdley  StuaH  QLorS),  16  Beav.  359. 

See  also  poet,  Y.  IKBANITT  IN  BELATloir 
TO  CERTAIN  AOTSOF  PABLIAMBNT  AVFECTING 

Real  Estate,  coL  662. 


8«  XortffaffOfl* 

Power  to  Mortgage — Allowanoe  to  Committer 
— Arrears.^ — ^An  order  was  made  that  the  brother 
of  a  lunatic,  who  was  committee  of  his  estate,, 
should  be  allowed  to  retain  the  family  mansion 
and  grounds  and  the  heirlooms  therein  for  his 
own  occupation  and  use,  and  that  of  his  unmar- 
ried sisters,  and  that  4,000Z.  a  year  should  be 
allowed  him  for  his  expenses  in  reference  thereto. 
The  committee  with  his  sisters  occupied  the  man- 
sion accordingly,  and  incurred  heavy  and,  as  it 
was  alleged,  unreasonable  expenses  about  the 
establishment.  The  income  being  insufficient  to- 
pay  the  allowance,  it  feU  into  arrear,  and  the 
committee  mortgaged  the  arrears.  He  subse- 
quently was  removed  from  being  committee, 
and  became  bankrupt,  and  a  large  amount  of 
biUs  incurred  in  keeping  up  the  establishment 
remained  unpaid.  A  surplus  having  arisen, 
applicable  to  payment  of  the  arrears,  the  new 
committee  presented  a  petition  for  direction  as. 
to  its  application: — Held,  that   although   the 
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allowance  was  made  to  the  former  committee 
without  any  obligation  to  account,  and  with  an 
intention  indirectly  to  confer  a  benefit  on  him 
and  his  sisters,  still  it  was  an  allowance  made  to 
a  person  in  a  fiducianr  position  for  a  particular 
purpose,  and  which  he  had  no  right  to  mort- 
gage, and  that  the  mortgagee  could  stand  in 
no  better  position  than  the  committee  himself. 
Weldj  In  re,  51  L.  J.,  Ch.  913  ;  20  Ch.  D.  461 ; 
46  L.  T.  397  ;  30  W.  R.  385. 

field,  also,  that  the  person  to  whom  an  allow- 
ance of  this  kind  is  made  has  no  such  right 
to  arrears  as  will  prevent  the  court  from  dealing 
with  Uiem  in  such  way  as  it  may  consider  just, 
and  if  the  court  finds  that  the  expenses  incurred 
for  the  purposes  for  which  the  allowance  was 
granted  remained  unpaid,  it  wiU  stop  the  arrears, 
and  make  provision  for  payment  of  such  expenses. 
An  inquiry  was  therefore  directed  as  to  which 
of  the  debts  of  the  committee  were  properly 
incurred  in  keeping  up  the  establishment  at  the 
mansion.    lb. 

Power  to  bar  Estate  tail.]~When  a  lunatic  is 
tenant  in  tail  of  an  estate  subject  to  a  charge 
for  portions  which  it  is  requisite  to  raise,  the 
estate  tail  and  the  subsequent  remainders  will 
be  barred  only  so  far  as  is  necessary  for  that 
purpose.  A  mortgage  for  a  term  of  years  with- 
out power  of  sale  authorised  accordingly.  Pares, 
In  re,  2  Ch,  D.  61  ;  24  W.  R.  619— C.  A. 

Debts  of  Prior  Owner.] — ^A  lunatic  was  entitled 
in  fee  to  one  moiety  of  real  estate  as  one  of  the 
two  co-heiresses  of  an  ancestor  who  had  died 
intestate.  The  real  estate  was  liable  as  assets 
for  payment  of  a  considerable  amount  of  simple 
contract  debts  of  the  ancestor  which  his  personal 
estate  was  insufficient  to  pay.  The  court  author- 
ised the  committee  to  concur  with  the  other  co- 
heiress in  a  mortgage  of  the  entirety  to  raise 
the  amount  of  the  debts,  the  mortgage  being  so 
framed  that  the  lunations  moiety  was  only  liable 
for  one  moiety  of  the  mortgage  debt  and  interest, 
and  could  not  be  made  liable  for  any  default  of 
the  other  co-heiress  in  payment  of  the  other 
moiety  of  the  principal  and  interest,  but  the 
court  declined  to  authorise  the  committee  to 
enter  into  any  covenant  on  behalf  of  the  lunatic. 
For.  In  re,  33  Ch.  D.  37  ;  55  L.  T.  39  ;  36  W.  R. 
81— C.  A. 

Coits.] — ^A  lunatic  being  tenant  in  tail  of  an 
undivided  share  of  an  estate,  a  decree  for  parti- 
tion was  mndc,  which  directed  that  the  lunatic's 
costs  should  be  raised  by  mortgage  of  the  land 
allotted  to  her  in  severalty.  On  the  completion 
of  the  partition,  the  lands  allotted  to  the  lunatic 
were  conveyed  to  her  simply  in  tail,  without  any 

{)rovision  for  raising  the  costs: — Held,  by  the 
ords  justices,  sitting  in  lunacy,  that  they  had 
no  jurisdiction  to  authorise  the  committee  to 
mortgage  the  land  for  the  purposes  of  raising 
the  costs.    Bloomar,  In  re,  2  Be  G.  F.  &  J.  154. 

Ihity  of  Committoo  to  keep  down  Interest.] 
— Where  a  committee  of  a  lunatic,  against 
whom  judgment  had  been  obtained,  but  not  duly 
docketed,  paid  over  rents  to  a  mortgagee  of  a 
date  subsequent  to  the  judgment : — Held,  that  he 
was  not  liable  as  for  money  had  and  received  to 
the  use  of  one  who  claimed  as  tenant  by  elegit 
under  the  judgment ;  for  it  was  his  first  duty  as 
committee  to  keep  down  the  interest  on  the 


mortgage.    Braithxoaite  v.  Watte,  2  Tyrw.  293  ; 
2  0.&J.  318;  lL.J.,Ex.97*. 

9.  Investment. 

Boal  Beeurities.] — Money  belonging  to  the 
personal  estate  of  the  lunatic,  under  particular 
circumstances,  to  accommodate  the  family,  not 
a  stranger,  and  on  a  first  mortgage,  not  other- 
wise, will  be  ordered  to  be  laid  out  on  real 
security,  instead  of  bank  annuities,  on  procuring 
a  report  that  it  is  for  the  benefit  of  the  lunatic. 
JohneoTi,  Ex  parte,  1  MoU.  128. 

OoYemment  Soenrities.] — ^A  lunatic's  property 
ought  not  to  be  laid  out  on  anything  but  govern- 
ment securities,  except  in  very  peculiar  cases. 
Elliee,  Ex  parte,  Jacob,  234. 


10.  Tranaflsra. 

Bailwaj  Stook.]— Railway  stock  standing  in 
the  name  of  a  lunatic  in  the  books  of  a  com- 
pany, by  the  constitution  of  which  transfers  of 
stock  are  required  to  be  by  deed,  is  stock  within 
the  meaning  of  the  Lunacy  Regulation  Act 
(16  &  17  Vict.  c.  70),  and  transferable  by  an 
order  under  s.  140.  Ives,  /a  re,  3  De  G.  J.  &  S. 
463  ;  2  N.  R.  2  ;  32  L.  J.,  Ch.  673  ;  9  Jur.  (N.8.) 
611  ;  8  L.  T.  266  ;  11  W.  R.  578. 

Unelaimed  Stook.]— A  sum  of  600Z.  consols 
standing  in  the  name  of  a  lady,  now  of  unsound 
mind  and  residing  abroad,  having  been  trans- 
ferred to  the  commissioners  in  consequence  of 
the  dividends  having  been  unclaimed  since  1839  : 
— The  fund  ordered,  under  the  56  Geo.  3,  c.  60, 
to  be  transferred  into  the  name  of  the  attorney- 
general  in  trust  in  this  matter,  and  the  arrears 
of  dividends  ordered  to  be  paid  to  the  **  curator" 
of  the  lunatic.    Sargasurieta,  In  re,  IW.'R.lll. 

Stoek  held  by  Trustees— Xistake  in  Hams  of 
BoBofloiary.] — In  a  case  where  a  female  was 
found  lunatic,  under  the  christian  name  of 
Jane  Eliza,  and  there  afterwards  appeared  strong 
reason  to  believe  that  her  true  christian  name 
was  Elizabeth  Jane,  but  there  were  no  means 
of  ascertaining  the  fact,  the  lord  chancellor 
directed,  there  being  no  doubt  as  to  the  identity 
of  the  person,  that  an  order  for  the  transfer  of 
stock  held  by  trustees  for  the  lunatic,  under  the 
name  of  Elizabeth  Jane  C,  and  the  orders  upon 
all  future  proceedings  should  be  entitled,  *^  In 
the  matter  of  Elizabeth  Jane  C.  in  the  commis- 
sion called  Jane  Eliza  C."  Crawford,  In  re, 
1  MyL  k,  Cr.  240. 

Lunatie  Tmstoo— JnrisdiotioiL.]  —  The 

court  of  chancery  has  no  jurisdiction  to  transfer 
stock  standing  in  the  name  of  two  trustees,  one 
of  whom  is  a  lunatic.    Jeffreys  v.  Drysdale,  7 

54;  9W.  R.428— L.JJ. 


Jur.  (K.S.)  667  ;  4  L.  T.  454 

Debentures.] — ^A  debenture  bond  of  a  limited 
company,  according  to  the  constitution  of  which 
debentures  were  transferred  by  deed,  and  the 
deeds  of  transfer  upon  presentation  to  the  com- 
pany were  registei^  in  the  company^s  book  of 
mortgages,  ordered  to  be  transferred  under  s.  141 
of  the  Lunacy  Regulation  Act,  1853.  Mitchell, 
In  re,  17  Ch.  D.  515 ;  45  L.  T.  60— C.  A. 
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Fund  in  Court — One  of  Trasteei  Lnnatie — 
Boferenco  to  Master.] — ^The  lord  chaDcellor  de- 
clined to  order  the  transfer  of  funds  standing 
in  the  joint  names  of  the  lunatic  and  another  to 
the  party  claiming  such  transfer,  without  a 
preyiouB  reference  to  the  master.  Were^  In  re, 
3  Mac.  &  G.  233. 


Payment  in  nnder  Tnutee  Belief  Aot — 


Separate  Account — ^Hotioe  to  Trasteea.]  —  A 
fund  haying  been  paid  into  court  by  trustees 
under  the  Trustee  Belief  Act,  one-third  was 
carried  to  the  separate  account  of  one  of  the 
cestui  que  trust,  who  was  a  lunatic.  After- 
wards a  petition  was  presented  in  lunacy  for  a 
transfer  of  one-third  l>slonging  to  the  lunatic  : — 
Held,  that  the  trustees  need  not  be  served  with 
notice  of  the  petition.  Young^  In  re^  5  W.  B. 
400. 

11.  Vesting  Orders. 

Satate  nnder  200^.— County  Conrt- Jnriadio- 
tion.] — ^Where  the  estate  of  a  lunatic  is  under 
200Z.  and  the  judge  of  a  county  court  makes 
an  order  under  s.  132  of  the  Lunacy  Act, 
1890,  directing  some  person  to  take  possession  of 
and  realise  the  lunatic's  property,  the  judge 
has  no  jurisdiction  to  direct  further  that  the 
Bank  of  England  transfer  to  such  person  stock 
standing  in  the  name  of  the  lunatic.  Koyce^ 
In  re,  61  L.  J.,  Q.  B.  628;  [1892]  1  Q.  B. 
642 ;  66  L.  T.  331  ;  40  W.  B.  371  ;  56  J.  P. 
564— C.  A. 


t.  Deposit,  &o.,  of  Deeds  and  Documents. 

1.  Deposit. 

Secnritiea.] — Securities  belonging  to  a  lunatic's 
estate  ordered  to  be  deposited  with  the  master 
for  the  purpose  of  reducing  the  amount  of  the 
committee's  recognisances.  EagU^  In  re,  2  Ph. 
201. 

Will.] — ^Will  of  a  testator  subsequently  found 
a  lunatic,  directed  to  be  deposited  in  the  custody 
of  the  master.  Tfiomjfson,  In  re,  1  Buss.  &  M. 
355. 

8.  Inspection* 

Froeeedingi.] — According  to  the  practice  in 
lunacy  no  person  except  the  parties  and  those 
claiming  under  them  may  as  a  right  inspect  the 
proceedings  ;  other  persons  claiming  the  right  to 
do  BO  must  xnake  a  case  for  the  purpose.  Wo(td, 
In  re,  Banner  v.  England,,  4  De  G.  J.  &  S.  134  ; 
38  L.  J.,  Ch.  334 ;  10  Jur.  (N.B.)  63 ;  9  L.  T. 
698  ;  12  W.  B.  293. 

J.  B.,  a  lunatic,  was  tenant  in  tail  in  posses- 
sion of  an  estate  of  which  C.  B.,  his  committee, 
was  tenant  in  tail  in  remainder.  An  action 
having  been  brought  after  the  death  of  J.  B. 
without  issue  and  without  barring  the  entail, 
against  C.  B.  to  enforce  an  agreement  made  in 
lunacy  in  respect  of  the  estate,  into  which  it 
was  asserted  that  C.  B.  had  entered  in  her 
private  capacity  as  well  as  in  that  of  committee, 
a  summons  for  production  of  documents  was 
issued  against  her,  asking  that  she  might  be 
ordered  to  produce,  among  other  documents, 
counsel's  briefs  upon,  and  the  shorthand  writer's 
notes  of,  the  proceedings  in  lunacy:  —  Held, 
that  these  documents  were  not  mivileged,  and 
must  be  produced.  Brown,  In  re,  xyae  t.  Brawn, 
42  L.  T.  601 ;  28  W.  B.  676. 


Privilege.] — ^No  person  can  inspect  documents 
in  the  lunacy  office  without  an  order  of  one 
of  the  masters  in  lunacy  or  of  a  judge  in 
lunacy,  but  any  person  who  can  satisfy  the 
master  or  the  judge  that  he  desires  to  see  the 
documents  for  any  reasonable  and  proper  purpose 
is  allowed  to  do  so,  provided  the  lunatic  if  living 
is  not  prejudiced  thereby.  If  the  lunatic  is 
dead  and  the  applicant  wants  to  see  documents 
in  the  custody  of  the  court  in  order  to  make 
good  a  claim  to  the  lunatic's  property,  such  a 
purpose  is  primft  facie  sufficient  to  induce  the 
court  to  allow  inspection,  even  although  the 
request  is  opposed  by  a  rival  litigant.  The 
court  would  not  under  any  circumstances  make 
an  order  for  the  inspection  of  the  reports  con- 
fidently made  to  the  court  by  its  own  medical 
advisers,  but  with  this  exception  the  general  rule 
is  to  allow  inspection  by  any  person  claiming 
an  interest  in  the  property  of  the  deceased 
lunatic  or  alleged  lunatic,  and  who  can  satisfy 
the  court  that  he  wants  inspection  for  some 
reasonable  and  proper  purpose.  Documents  in 
the  custody  of  the  masters  in  lunacy  are  not  in 
the  possession  or  power  of  a  litigant,  and  if  a 
judge  in  lunacy  is  applied  to  for  inspection, 
privilege  from  discoveiy  is  an  irrelevant  topic 
for  discussion,  except  so  far  as  it  may  bear  upon 
the  exercise  by  the  court  of  its  discretion  in  the 
matter.  The  duty  of  the  court  is  to  act  with 
perfect  impartiality  between  the  parties  before 
it,  not  assisting  either  against  the  other  or  more 
than  the  other  where  neither  can  establish  any 
right  to  such  assistance.  Therefore,  where  an 
inquiry  in  lunacy  was  directed,  but  the  alleged 
lunatic  died  before  anything  further  was  done, 
and  the  same  issues  were  raised  in  a  subsequent 
probate  action,  a  party  to  such  action  who 
claimed  under  the  deceased  was  not  allowed  to 
inspect  affidavits  filed  in  the  lunacy  proceedings, 
inasmuch  as  the  applicant  wanted  inspection, 
not  to  support  her  own  case  but  to  enable  her  to 
ascertain  what  imegations  of  mental  incapacity 
were  intended  to  1^  made  at  the  trial  of  the 
probate  action,  so  that  she  might  have  an 
opportunity  of  rebutting  them.  StracJmn,  In 
re,  64  L.  J.,  Ch.  321  ;  [1896]  1  Ch.  439 ;  12 
B.  148  ;  72  L.  T.  175 ;  43  W.  B.  369  ;  59  J.  P. 
102  ;  60  J.  P.  36— C.  A. 

Deeds  and  Docnments.] — Before  a  committee 
had  been  appointed  of  a  lunations  estate  the 
court  made  an  order  for  the  official  solicitor  to 
inspect  the  securities  and  other  documents 
which  the  lunatic  had  deposited  with  a  company 
for  safe  custody.  Campbell,  In  re,  13  Ch.  D. 
323  ;  42  L.  T.  108  ;  28  W.  B.  480. 

According  to  the  practice  in  lunacy  the 
court  will  order  production  of  all  documents  in 
the  custody  of  the  master  or  registrar  relating 
to  the  estate  of  a  deceased  lunatic  on  the  appli- 
cation of  a  person  claiming  under  him.  But  he 
must  make  out  a  prim&  facie  title  to  the  estate. 
Smyth,  In  re,  50  L.  J.,  Ch.  34;  15  Ch.  D. 
286  ;  43  L.  T.  234  ;  28  W.  B.  925. 

A  lunatic  having  died  intestate,  and  an  action 
having  been  commenced  for  recovery  of  his  real 
estate : — Held,  that  the  defendant,  who  produced 
prim&  facie  evidence  of  his  being  heir-at-law  of 
the  lunatic,  was  entitled  to  an  order  to  inspect 
the  documents  relating  to  the  estate  which  were 
in  the  custody  of  the  i*egistrars  in  lunacy, 
although  it  was  sworn  on  the  other  side,  and 
not  contradicted,  that  the  lands  had  descended 
to  the  lunatic  from  his  mother,  and  that  the 
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defendant  was  no  relation  to  the  mother. 
Smtftk,  In  re,  16  Ch.  D.  673  ;  29  W.  B.  586— 
C.  A. 

A  party  claiming  to  be  heir  to  the  lunatic, 
permitted  after  the  possession  of  the  estate  had 
been  given  np  to  the  parties  reported  to  be  the 
heirs,  to  inspect  deeds  and  documents  remaining 
in  the  master's  office,  which  it  seems  may  be 
retained  till  a  proper  investigation  has  taken 
place.  ClarJte,  JEs  parte,  Jacob,  689  ;  23  R.  B. 
150. 

Bat  the  conrt  made  an  order  in  lunacy  for 
the  deeds  to  be  retained  in  the  master's  office 
for  inspection  by  the  claimants.  Ferriar,  In  re, 
Carrow  v.  Ferrior^  37  L.  J.,  Ch.  571,  n. ;  L.  B. 
3  Ch.  175 ;  18  L.  T.  65  ;  16  W.  B.  298. 


Lnnatie  Deceased. ]— Order    of    lunacy 


requisite  for  production  and  inspection  of  docu 
mcnts,  &c.,  filed  in  office  of  master  in  lunacy 
where  lunatic  is  deceased.  Sileoek,  In  re,  I 
N.  R.  4— L. JJ. 

Lunatic   Living.]  —  Order    in    lunacy 

requisite  for  production  and  inspection  of  docu- 
ments filed  in  office  of  master  in  lunacy,  where 
lunatic  is  living.  SartorU,  In  re,  1  N.  B.  4 
— KJJ. 

8.  Delivery  out. 

Title-deeds — ^Heir-at-Law.]— Heir-at-law  of  a 
lunatic  applying  for  title-deeds  out  of  court, 
after  his  death,  must  pay  the  costs  of  prelimi- 
nary order.  Pearson,  In  re,  C.  P.  Cooper, 
314. 

Deeds  delivered  out  upon  report  as  to  heir-at- 
law  under  order  made  after  the  lunatic's  death. 
lb. 

Coiii]nittao.]^Where  the  title-deeds  of  a 

lunatio's  estate  have  been  deposited  in  the 
master's  office,  the  conrt  will  not  direct  them  to 
be  delivered  out  to  the  committee,  unless  cir- 
cumstances are  stated  in  affidavit  lowing  that 
the  due  administration  of  the  estate  requires 
that  they  should  be  placed  in  the  custody  of  the 
committee.     Cooper,  In  re,  1  MyL  &  Cr.  33. 


j.  Accounts. 

Passing  Accounts — ^Defsult  by  Committee- 
Costs.] — ^A  committee  should  have  the  previous 
sanction  of  the  court  for  not  passing  his  accounts 
annufUly.    Anon,,  1  Buss.  &  M.  113. 

The  negligence  of  a  committee  is  a  sufficient 
reason,  though  there  be  no  fraud,  to  induce  the 
court  to  refuse  him  costs.  Clarke,  Ex  parte,  I 
Yes.  296. 

Costs  to  committee  of  lunatic  refused,  because 
he  had  not  passed  his  accounts  regularly,  though 
no  fund.    lb. 

Interest.] — Committee  of  lunatic,  neglecting 
to  pass  his  accounts,  and  retaining  balances, 
charged  with  interest  on  the  petition  of  a  credi- 
tor.   Hall,  Bof  parte,  Jacob,  160. 

Brother  of  lunatic,  committee  of  the  estate, 
had  managed  it  nine  years  before  the  commis- 
sion, during  which  time  there  were  considerable 
savings ;  ordered  to  pay  interest,  thoagh  alleged 
he  made  no  use  of  it,  unless  particular  circum- 
stances to  justify  that.  Chumley,  Ex  parte,  1 
Ves.  166. 


Inquiry  as  to  Money  in  Hands  of  Com- 
mittee.]— Committee  of  lunatic's  estate  not  per- 
mitted to  pass  his  accounts  without  inquiry 
what  money  in  his  hands  from  time  to  time. 
Master  to  state  particular  circumstances.  Cotton, 
EsoparU,  1  Ves.  166. 

Hotioc] — ^In  passing  accounts  of  a  luna- 
tic's estate,  notice  should  be  given  to  the  parties 
next  entitled,  but  they  are  not  allowed  any 
costs.     Wright,  Ex  parte,  2  Ves.  25. 

XiMpplioation  of  Funds  by  Solicitor  to  Com- 
mittecl — ^A  solicitor  to  committees  received  and 
misapplied  part  of  the  estate  of  the  lunatic,  and 
then  died  insolvent.  The  court,  although  it 
held  the  committees  answerable,  yet  considering 
that,  under  the  circumstances,  the  lunatic,  if  he 
recovered,  would  not  enforce  the  liability,  made 
a  declaration  that  they  were  not  to  be  charged 
with  the  loss,  but  the  costs  were  not  to  be 
allowed  out  of  the  estate.  Moore,  In  re,  23 
L.  J.,  Ch.  153— L.  J  J. 

Liability  of  Sorcty.]— The  sureties  in  the 
recognisance  of  the  oonmiittee  of  a  lunatic  for 
his  obeying  the  orders  of  the  lord  chancellor, 
with  I'espect  to  the  lunatic's  estate : — Held 
liable,  on  his  making  default,  not  only  for  the 
balance  reported  due  from  him,  but  also  for  the 
costs  of  the  proceedings  taken  for  enforcing  the 
payment  of  such  balance,  although  they  may 
have  had  no  notice  of  the  default  of  their  prin- 
cipal until  i^ter  such  proceedings  taken.  Lackey, 
In  re,  1  Ph.  509  ;  14  L  J.,  Ch.  164. 

Fixed  Amount  allowed  for  Maintenance.] 
— Where  a  fixed  amount  is  allowed  to  the  com- 
mittee of  a  lunatic  for  maintenance,  as  a  general 
rule  the  committee  will  not  be  required  to  pass 
accounts  in  a  formal  manner  with  vouchers. 
Freneh,  In  re,  37  L.  J.,  Ch.  537  ;  L.  B.  8  Ch. 
317  ;  18  L.  T.  139  ;  16  W.  B.  657. 

Where,  however,  an  order  allows  the  com- 
mittee of  the  person  such  sum,  not  exceeding 
a  certain  fixed  amount,  as  shall  be  applied 
for  maintenance,  the  liability  to  keep  accounts 
and  prove  how  much  has  been  expended  is 
imposed  upon  the  person  receiving  the  money. 
lb. 

These  rules,  however,  do  not  apply  if  the 
special  circumstances  of  the  case  require  them 
to  be  disregarded,  as  the  court  has  jurisdiction 
to  investigate  the  expenditure  of  the  committee. 
lb. 

Passing  Accounts  —  Payment  of  Bents  by 
Committee  to  Wrong  Person — Claim  by  Bepre- 
sentatiTOB  of  Lunatic] — Where  n  committee  of 
a  lunatic  received  rents  of  his  estate,  and  on  the 
supposition  that  the  right  to  those  rents  was 
not  in  the  lunatic,  but  in  a  third  person, 
paid  them  to  such  third  pei-son,  the  com- 
mittee was  not  allowed  to  set  up  their  final 
account  passed  in  the  lunacy  as  an  answer  to 
the  claim  of  the  lunatic's  personal  representative 
to  the  rents.  WrigJU  v.  Chard,  4  Drew.  673  ; 
6  Jur.  (K.B.)  1334 ;  1  L.  T.  138 ;  8  W.  B.  35. 
Affirmed,  1  De  G.  F.  &  J.  567;  29  L.  J., 
Ch.  415 ;  6  Jur.  (N.8.)  476 ;  2  L.  T.  104 ;  8 
W.  B.  334. 

Where  such  a  committee  and  trustee  wrongly 
takes  upon  himself  to  decide  to  which  of  his 
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two  titles  preference  is  to  be  given,  he  most, 
on  appeal,  bear  all  the  costs  of  the  whole  snit, 
except  Ro  far  as  thej  maj  hare  been  increased 
bv  a  claim  which  fiiiled  in  the  coort  below. 
U, 

On  the  death  of  a  tenant  for  life  of  an  estate 
in  1849,  the  estate,  according  to  one  view  of  the 
constmction  of  a  will  disposing  of  it,  derolved 
upon  C.  as  trastee  for  Mis.  V.;  acconling  to 
another  view  it  deyolred  npon  W.,  a  lonatic,  the 
committee  of  whose  estate  C.  was.  Mr.  and 
Mis.  Y.  entered  into  occnpation  of  part  of  the 
estate,  and  C.  received  the  rents  of  the  remainder 
and  paid  them  over  to  Sim  Y.,  with  fall  notice 
that  the  persons  who  would,  according  to  the 
second  view  of  the  construction,  become  entitled 
on. the  death  of  W.  intended  to  assert  their  title. 
W.  died  in  1851.  A  bill  was  afterwards  filed  in 
1856  by  W.'s  personal  representative  to  compel 
C.  to  account  for  the  rents  received  bj  him  : — 
Held,  that  whether  C.  if  he  had  not  been  com- 
mittee of  the  lunatic,  would  have  been  liable  so 
to  account  or  not.  his  having  filled  that  position 
made  him  clearly  liable  so  to  account.    Ih, 

l^aath  of  Lunatio— Ordtr  Ibr  Paymant  Ito  past 
KaiAtenanee  without  Beferenes.] — Where,  on 
the  death  of  the  lunatic,  no  onler  having  been 
made  for  maintenance,  the  former  committee 
offered  to  consent  to  a  payment  by  the  interim 
committee  for  past  maintenance  to  avoid  the 
expense  of  a  reference,  the  estate  being  incon- 
siderable, the  court  refused  to  sanction  such 
payment,  unless  with  consent  of  all  parties 
interested  in  the  surplus  of  the  estate.  Patrieky 
In  re,  2  Ph.  394. 

lien  of  Committ60.]^A  committee  of  a 

lunatic  has  no  si)ecial  lien  upon  the  estate  after 
the  death  of  the  lunatic  for  money  expended  by 
him  on  his  behalf ;  and  a  purchaser  having 
notice  of  the  claim  of  the  committee,  is  no  more 
bound  to  see  to  the  application  of  the  purchase- 
money  than  if  he  bought  with  notice  of  simple 
contract  debts.  Jotifn  v.  Xoyes,  28  L.  J.,  Ch. 
47  ;  4  Jut.  (N.8.)  1033 ;  7  W.  R.  21. 


Bents  aeemed  tinea  Death — ^Liability  of 


Comndtteo  to  Aoeount] — A  lunatic  was  found  by 
the  court  to  be  seised  in  fee  of  real  estate,  and 
certain  persons  were  found  to  be  his  heirs.  On 
his  dealii  intestate  : — Held,  that  the  committee 
of  the  person  who  had  been  put  by  the  court 
into  possession  of  certain  part  of  the  real  estate, 
must  deliver  possession  thereof  to  the  heirs  so 
found,  but  without  prejudice  to  any  question 
of  title,  and  could  not  retain  possession  as  an 
adverse  claimant.  Butler,  In  r^,  L.  S.  1  Gh. 
607. 

Held,  that  the  court  could  not  order  the  com- 
mittees of  person  and  estate  to  deliver  possession 
of  other  part  of  the  estate,  which  the  committee 
of  the  person  had  taken  possession  of  claiming 
adversely  to  the  heirs,  and  the  committees  were 
not  accountable  in  lunacy  for  rents  accrued 
since  the  death  of  the  lunatic.    Ih, 


Liability  of  Bolieitor  &r  Conunittao  to 


Aeeonnt.] — Held,  also,  that  the  court  could  not, 
under  its  general  jurisdiction,  order  a  solicitor 
to  account  for  rents  so  accrued  and  received  by 
him  as  solicitor  for  the  committee  of  the  estate. 
Ih. 


Artiaa  ftr  Acaonnt— Jnriidiction. }-— The  court 
of  chancery,  in  the  exercise  of  its  oidinanr 
equitable  jurisdiction,  can  entertain  a  suit  against 
a  oommittee  of  a  Innatic^s  estate,  asking  for  an 
aoooont  of  his  dealings  therewith  during  the 
period  of  his  oommitteohip.  SeammeU  t.  Light, 
32L.  J.,Ch.53;  8  Jur.(KjB.)  1122;  7L.T.414; 
11  W.B.83;  1N.B.83. 

L.  and  T.  were  i^pointed  executors  and  tmsteea 
of  the  will  of  8.,  who  was  subsequently,  by  inqui- 
siticm,  found  to  be  a  lunatia  T.  only  proved  the 
wilL  He  had  previoasly  thereto  beoi  appointed 
committee  of  the  penon  and  estate  of  the  lunatic 
A  bill  was  filed  against  L.  and  T.  for  the  adminis- 
tration of  the  estate,  and  that  aooonnts  of  the 
dealings  and  transactions  of  L.  and  T.,  in  respect 
of  the  estate,  between  the  date  of  lunacy  cIL  S. 
and  his  deaUi,  and  of  the  moneys  received  by 
them  in  respect  thereof,  might  be  ascertained, 
and  that  the  defendants  might  be  charged  with 
the  balances  and  interest  thereon.  T.  demurred 
to  so  much  of  the  bill  as  prayed  for  accounts, 
between  the  date  of  lunacy  and  the  death  of  the 
testator,  and  as  sought  for  discovery  for  the  pur- 
pose of  taking  such  accounts  upon  the  ground 
that  the  court  of  chancery  had  not  jurisdiction 
to  take  such  account,  and  that  it  should  be  taken 
in  lunacy,  and  that  the  plaintiHB  were  not  entitled 
to  any  r^ef  or  discovery  against  him.  But  the 
demurrer  was  overruled  with  costs.    Ih, 

Tmstao—I^JvBetion  against — Ootti  of  Oom- 
mittoe.1 — ^The  costs  of  lunatic's  committee  not 
entitlea  to  be  paid  by  a  trustee,  the  costs  of  an 
injunction  to  restrain  the  transfer  of  a  fund 
standing  in  the  name  of  the  trustee,  on  the  death 
of  the  lunatic    Toledo  v.  Vieta,  7  Jur.  336. 

k.  Costs  of  Pboceedikgs. 


—  efonndlaas  Petition.]  —  If  a 
petition  for  a  commission  be  wholly  groundless, 
it  will  be  dismissed  with  costs.  Ward,  Ex  parte^ 
6  Yes.  579. 


HsTsr  aetad  npon.] — Limacy  commission 


kept  back  for  several  years,  and  not  acted  on,  is 
a  contempt  of  court,  and  will  be  dischaigedwith 
costs.    Ahoh.,  2  Atk.  52. 

No  costs  to  a  party  suing  out  a  commission  of 
limacy,  which  was  never  acted  upon  and  after- 
wards superseded;  because  the  property  never 
having  come  into  the  possession  of  the  crown, 
there  is  no  fund  out  of  which  the  costs  can  be 
given.     Olover,  Ex  parte,  1  Mer.  269. 

Death  of  Lnnatie  befiire  Taxation.]— The 

wife  of  A.  B.  sued  out  a  commission  of  lunacy, 
under  which  he  was  found  a  lunatic,  and  an 
order  was  made  for  taxation  of  the  costs ;  but 
before  taxation  the  lunatic  died : — ^Held,  that 
assuming  the  proceedings  to  have  been  proper, 
the  solicitor  of  the  wife  was  entitled  to  stand  as 
a  creditor  against  the  lunatic's  estate  in  respect 
of  his  bill  of  costs,  and  to  institute  a  creditor's 
suit  to  enforce  his  right.  Chetter  v.  Bolfe, 
Butter,  Ih  re,  i  Be  G.  M.  ft  G.  798 ;  23  L.  J^ 
Ch.  233  ;  18  Jur.  114 ;  2  Eq.  R.  19. 

Whether  he  would  have  been  so  entitled  if 
employed  by  a  person  who  was  sui  juris,  quiere. 
Ih. 

Payment  of  Costs  ont  of  Boal  Sstata.]— 

Payment  of  costs  of  commission  ont  of  lunatic's 
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real  estate,  and  the  lunatic  baring  died  since  the  i 
return  of  the  commission,  leaving  no  personal 
estate,  refused,  the  act  11  Geo.  4  &  1  Will.  4, 
c.  65,  8.  28,  not  applying.    Tubh,  In  r<7,  1  Jur. 
6<'>3. 

Held,  that  the  costs  of  a  commission  of  lunacj, 
and  of  the  trial  of  a  traverse,  in  which  the  com- 
mission was  confirmed,  constituted  a  debt  within 
the  meaning  of  the  3  &  4  Will.  4,  c  104,  against 
the  real  estate  of  the  lunatic,  who  had  died 
before  any  order  made  for  payment  of  the  costs. 
Milliams  v.  WentioaHh,  6  Beav.  325. 


Cost!  of  Oppoiition.] — ^Where  costs  are 


incurred  in  opposing  a  commission  of  inquiry  as 
to  the  state  of  mind  of  a  party  and  the  opposition 
foils,  although  circumstances  are  stated  showing 
previous  knowledge  and  that  the  opposition  was 
vexatious,  a  solicitor  will  be  allowed  the  costs  of 
opposition  as  between  solicitor  and  client.  Field 
V.  Tamery  3  W.  R.  469. 

Xeeorery  of  Lnnatie — Costs  of  Petition.] 

—The  wife  of  a  gentleman  alleged  to  be  a  lunatic, 
and  who  was  separated  from  her,  presented  a 
petition  praying  an  inquiry  into  the  state  of  his 
mind.  The  petition  being  ordered  to  stand  over, 
the  husband  in  the  meantime  recovered,  and  it 
was  held,  that,  unless  there  were  grave  reasons 
against  such  a  course,  the  costs  of  the  petition 

must  be  paid  by  the  alleged  lunatic.    F ,  In  r/?, 

2  De  6.  J.  &  S.  89  ;  33  L.  J.,  Ch.  333 ;  9  L.  T. 
698. 

A  father  sued  out  a  commission  of  lunacy 
against  his  son,  under  which  he  was  found  lunatic. 
&fore,  however,  committees  either  of  his  person 
or  estate  were  appointed,  and  before  also  his 
property  had  come  into  the  possession  of  the 
crown,  he  recovered  his  sanity.  Upon  an  appli- 
cation by  the  son  to  supersede  the  commission : 
—Held,  that  the  court  had  not  jurisdiction  to 
make  any  order  against  the  son  for  payment  of 
the  father's  costs  of  the  commission ;  but  such 
decision  was  without  prejudice  to  any  action  the 
father  might  bn'ng  against  his  son.  Anon,,  4 
De  O.  &  J.  103  ;  28  L.  J.,  Ch.  644 ;  5  Jur.  (N.B.) 
662. 


Pendeney  of  TraTono.] — ^The  costs  of 


issuing  a  commission  of  lunacy,  ii  for  the  lunatic's 
benefit  and  after  the  lunatic's  death,  may  be 
proved  against  the  Itmatic's  estate,  notwith- 
standing the  pendency  of  a  traverse  of  the  inqui- 
sition. Cttmminff,  In  re,  5  De  G.  M.  &  G.  30 ; 
23  L.  J.,  Ch.  261 ;  18  Jur.  181 ;  2  W.  B.  248. 

Death  of  Lnnatie — Fund  in  Court.] — 

Costs  of  a  commission  of  lunacy,  which  had  been 
taxed  daring  the  lifetime  of  the  lunatic,  ordered 
to  be  paid  after  his  death  out  of  funds  to  which 
he  was  entitled,  and  which  at  his  death  were 
standing  to  the  credit  of  a  cause  to  which  he 
was  a  party,  Tayler  v.  Tayler,  3  Mac.  &  G. 
426. 


Proeednro  for  obtaining   Payment.] — 


Wliere  a  commission  de  lunatico  inquirendo  has 
been  properly  sued  out  by  a  solicitor,  at  the 
instance  of  the  lunatic's  wife,  and  there  is  no 
fund  in  the  lunacy,  the  solicitor  may,  in  the 
event  of  the  death  of  the  lunatic,  proceed  by 
summons  upon  his  personal  representatives, 
calling  upon  them  for  payment  of  his  demand 
for  the  costs  of  the  commission,  or  for  the  usual 


administration  accounts.  Chetfter  y.  Rolfe, 
Rutter,  In  re,  4  De  G.  M.  &  G.  798 ;  28  L.  J., 
Ch.  233 ;  18  Jur.  114 ;  2  Eq.  R.  19. 


Petition— Attondaaee  of  Parties  Inter- 


etted.] — ^Where  a  petition  for  a  commission  of 
lunacy  stated  that  the  alleged  lunatic  had  been 
of  unsound  mind  for  upwards  of  thirty  yearsy  a 
cestui  que  trust,  under  a  settlement  made  during 
this  period,  was  allowed  to  attend  the  execution 
of  the  commission,  upon  an  undertaking  to  abide 
by  such  order  as  the  court  might  make  as  to  the 
increased  costs  occasioned  by  the  attendance. 
Richards,  2n  re,  IDe  G.  M.  &  G.  719  ;  21  L.  J., 
Ch.  739  ;  16  Jur.  608. 


Oppoiition  by  Hearest  BolatiYOf .]— The 


nearest  relations  of  a  supposed  lunatic  ordered 
to  pay  the  costs  occasioned  by  their  opposition 
to  a  petition  for  a  commission  of  lunacy  pre- 
sentea  by  strangers  to  the  family.  Smith,  In  re, 
1  Russ.  348. 

Inquiry— Costs  of  Petitioner.  ]^In  an  inquiry 
as  to  an  aJleged  lunacy,  the  costs  of  the  petitioner 
were  ordered  to  be  paid  out  of  the  estate  of  the 
alleged  lunatic,  notwithstanding  that  the  alleged 
lunatic  had  recovered  and  was  certified  to  be  of 
sound  mind.    Anon,,  3  N.  R.  272. 


Expenses  and  Costs  of  Defence.]— The 


court  has  jurisdiction,  where  an  inquiry  as  to 
the  unsoundness  of  mind  of  an  alleged  lunatic 
is  pending,  to  sanction  an  allowance  for  the 
necessary  household  expenses  of  the  allied 
lunatic,  and  for  the  expenses  of  preparing  his 
defence  upon  the  inquiry.  Bullock,  In  re,  55 
L.  T.  722  ;  35  W.  R.  109— C.  A. 

Charges  of  Witness.] — ^An  inquiry  having 

been  ordered  under  the  Lunacy  Regulation  Acts 
whether  or  not  the  defendant  was  of  unsound 
mind,  the  plaintiff,  a  medical  man,  was  employed 
by  the  defendant's  solicitor  to  examine  the  defen- 
dant, for  the  purpose  of  giving  evidence  at  the 
inquiry,  but  notwithstanding  such  evidence  the 
defendant  was  found  to  be  a  lunatic.  The  plain- 
tiff subsequently  brought  an  action  in  the  county 
court  against  the  defendant  for  his  charges  in 
respect  of  the  services  so  rendered  by  him,  but 
was  nonsuited  on  the  ground  that  he  could  not 
recover  such  charges  without  an  order  under  the 
above-mentioned  section  : — Held,  that  s.  11  of 
the  Lunacy  Regulation  Act,  1862,  did  not  take 
away  or  affect  the  plaintiff's  right  of  action, 
assuming  the  action  to  be  in  other  respects 
maintainable,  and  therefore  that  the  nonsuit  was 
wrong  and  there  must  be  a  new  trial.  Brock' 
well  V.  Bullock,  68  L.  J.,  Q.  B.  289  :  22  Q.  B.  D. 
667  ;  87  W.  R.  465 ;  68  J.  P.  406  ;  54  J.  P.  19— 
O.A. 


Xodieal  Witnesses— Bomnnoration  of.] 


— Previously  to  an  inquisition  of  lunacy  held  in 
the  case  of  Mrs.  C,  who  was  alleged  and  found 
to  be  of  unsound  mind,  she  was  attended  by 
several  physicians,  as  well  in  their  ordinary 
capacity  as  for  the  purpose  of  preparing  them- 
selves to  give  evidence  in  her  favour  upon  the 
inquisition  in  question.  They  received  at  the 
time  no  remuneration  for  their  services  except 
in  the  case  ef  one  of  them,  to  whom  a  promis- 
sory note  was  given  by  the  lady,  bearing  date 
subsequently  to  the  period  at  which  her  imbecility 
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was  afterwards  declared  to  have  begun.  Under 
a  suit  to  administer  her  estate,  these  gentlemen 
applied  by  motion  to  vary  a  certificate  of  the 
chief  clerk,  by  adding  their  names  to  the  schedule 
of  creditors,  in  respect  of  their  claims  for  the 
above  services  ■:  —  Held,  that  they  were  not 
entitled  to  be  included  in  such  schedule,  and 
that  their  fees  ought  to  have  been  paid  and 
claimed  by  the  solicitor  of  the  lady;  but  the 
amount  of  the  promissory  note  given  to  one  of 
their  number  was  ordered  to  be  flowed  to  him. 
Elliott  V.  Ince,  i  W.  R.  515. 


Coita — ^Alleged  Lnnatlo  found  of  Sound 


I.] — When  an  inquiry  as  to  the  lunacy  of  a 
supposed  lunatic  had  been  based  upon  the  report 
of  the  commissioners  in  lunacy,  and  had  resulted 
in  his  being  declared  of  sound  mind,  the  court 
ordered  the  costs  of  the  proceedings  in  lunacy 
and  of  the  inquiry  to  be  paid  out  of  the  supposed 

lunatic's  estate.     O ,  In  re^  L.  R.  10  Ch.  75  ; 

23  W.  R.  377. 

A  petition  presented  by  a  husband  for  an 
inquii-y  into  the  mental  condition  of  his  wife 
resulted  in  a  finding  that  she  was  of  sound  mind 
and  capable  of  managing  herself  and  her  affairs. 
The  petitioner  appli^  that  the  court  should,  in 
the  discretion  given  to  it  by  s.  109  of  the  Lunacy 
Act,  1890,  direct  his  costs  to  be  paid  by  the 
respondent.  The  costs  were  very  large,  and  the 
petitioner  would  have  been  almost  mined  if 
obliged  to  pay  his  own  costs.  The  respondent 
had  considerable  property.  The  court  was  of 
opinion  that  there  were  ample  grounds  for  insti- 
tuting an  inquiry,  and  that  the  petitioner  had 
acted  bond,  fide  in  the  interests  of  his  wife,  but 
his  conduct  had  been  such  as  to  excite  great 
hostility  in  her,  thereby  probably  causing  extra 
expense  : — Held,  that  the  petitioner's  costs  must 
be  taxed  as  between  party  andx  party,  and  two- 
thirds  of  the  taxed  amount  must  be  paid  out  of 
a  sum  of  10,0002.,  part  of  his  wife's  estate,  in 
which  he  claimed  an  interest,  but  which  claim 
he  waived  so  far  as  was  necessary  for  the  pay- 
ment of  the  costs.  The  points  to  be  considered 
by  the  court  in  exercising  its  discretion  under 
s.  109  of  the  act  stated  and  discussed.  CocQioart^ 
In  re,  61  L.  J.,  Ch.  99 ;  [1892]  1  Ch.  649  ;  66 
L.  T.  9  ;  40  W.  R.  257— C.  A. 

Diierotion  of  Judge  in  Lnnaey — ^Appeal.] — 
Where  the  result  of  a  lunacy  inquiry  is  that  the 
person  who  was  alleged  to  be  a  lunatic  is  found 
to  be  of  sound  mind,  the  judges  sitting  in  lunacy, 
in  exercising  their  discretion  over  the  costs  of  the 
inquiry  under  s.  109  of  the  Lunacy  Act,  1890, 
may,  if  the  application  for  the  inquiry  seems  to 
them  to  have  been  prompted  by  a  desire  to 
protect  the  person  and  property  of  the  alleged 
lunatic,  and  to  have  been  made  on  reasonable 
grounds  and  in  a  reasonable  manner,  order  the 
costs  of  the  applicant  to  be  paid  by  the  person 
who  was  alleged  to  be  a  lunatic.  An  appeal  lies 
to  the  Court  of  Appeal  from  the  Lords  Justices 
sitting  in  lunacy,  where  the  latter  have  made 
an  onler  under  s.  109  of  the  Lunacy  Act, 
1890,  dealing  with  the  costs  of  a  lunacy  inquiry. 
Cathuart,  In  re,  62  L.  J.,  Ch.  320 ;  [1893]  1 
Ch.  466  ;  2  R.  268 ;  68  L.  T.  358  ;  41  W.  R. 
277— C.  A. 

Inquiry — Costs — Alleged  Lnnatie  found  of 
Sound  Kind — Coete  of  Alleged  Lunatic.]— An 
inquiry  was  ordered  as  to  the  sanity  of  a  young 
man  of  large  property,  en  the  application  of  a 


number  of  his  relations.  The  inquiry  was  pro- 
ceeded with,  and  the  verdict  was  that  the  alleged 
lunatic  was  of  sound  mind.  He  then  presented 
a  petition  praying  that  the  applicants  might  be 
ordered  to  pay  him  his  costs  incurred  on  the 
application  for  the  inquiry  in  the  proceedings, 
on  the  inquiry,  and  on  the  present  application. 
The  court  being  satisfied  that  the  conduct  of  the 
alleged  lunatic  had  been  such  as  to  render  it  vciy 
doubtful  whether  he  was  sane,  and  that  the 
application  had  been  made  bonA  fide,  without 
any  personal  motive,  and  with  a  view  to  his 
best  interests: — Held,  that  assuming  the  court 
to  have  jurisdiction  to  order  the  applicants  to 
pay  the  costs,  such  an  order  ought  not  to  be 
made.  Wi/idliam,  In  re,  4  De  G.  F.  &  J.  53  ;  31 
L.  J.,  Ch.  720  ;  8  Jur.  (n.s.)  448  ;  6  L.  T.  479  ; 
10  W.  R.  499. 

TraYone — Sucoeteftil — Coite  of  Commifsion.] 

— ^After  the  finding  of  a  jury  upon  a  traverse  of 
an  inquisition  of  lunacy,  that  the  alleged  lunatic 
is  of  sound  mind,  the  court  acting  in  the  juris- 
diction in  lunacy  has  no  authority,  under  the 
6  Geo.  4,  c.  63,  or  otherwise,  to  direct  payment 
out  of  the  property  of  the  alleged  lunatic,  of  any 
costs  incurred  with  reference  to  the  commission, 
although  the  verdict  upon  the  traverse  does  not 
negative  the  lunacy  at  the  time  of  the  original 
inquisition.  Zoveday,  Ex  parte,  1  De  G.  M.  &  G. 
276  ;  21  L.  J.,  Ch.  231 ;  16  Jur.  95. 

Upon  the  return  of  the  traverse  to  the  inquisi- 
tion of  lunacy,  finding  that  the  party  was  a 
lunatic  at  the  time  of  her  marriage,  and  at  the 
time  of  taking  the  inquisition,  but  at  that  time 
(the  verdict)  was  not  a  lunatic,  the  commission 
was  superseded ;  but  the  lord  chancellor  doubted 
the  propriety  of  such  a  double  issue.  No  costs 
to  the  party  taking  out  a  commission  of  lunacy 
which  is  traversed  with  success,  however  meri- 
torious the  case :  the  property  never  coming  to 
the  possession  of  the  crown,  there  is  no  fund. 
Feme,  Ex  parte,  5  Ves.  832. 

Traverse  of  a  verdict  of  unsound  mind,  under 
a  commission,  being  the  right  of  the  party, 
cannot  be  refused,  and  prevents  the  crown 
taking  the  custody,  and  consequently  allowing 
the  costs  of  the  proceedings,  however  meri- 
torious ;  but  they  were  given  out  of  a  fund  of 
a  lunatic  in  court  in  a  cause,  on  the  principle  on 
which  the  court  protects  persons  in  a  state  of 
incapacity,  though  adult,  and  objects  of  a  com- 
mission, assigning  guardians.  &c.  Sh^trwood  v. 
Sanderson,  19  Ves.  280 ;  G.  Cooper,  108  ;  13  R.  R. 
193. 


Wife*e  Cotti — ^Application  made  without 


Leave.] — ^Held,  upon  the  wife's  petition,  that 
court  had  no  power  to  order  money  to  be  paid  to 
her  out  of  the  produce  of  the  lunatic's  property, 
to  enable  her  to  traverse  the  inquisition,  which 
she  had  got  leave  to  do.  Nugent,  Ex  parte,  2 
Moll.  486. 


Uniuoeefiftil — Costf.]— The  costs  of  an 


unsuccessful  traverse  of  an  inquisition  of  lunacy 
allowed  out  of  the  lunatic's  estate.  Wentworth 
V.  Tubb,  2  Y.  &  C.  C.  0.  537  ;  5  Jur.  1150 ;  6  Jur. 
980 ;  7  Jur.  738. 

Solieitor — ^Lion  for  Coits.]^Where  a  suit  was 
instituted  against  A.  and  his  wife,  and  B.  and 
his  wife,  and  others,  by  a  solicitor,  for  the 
purpose  of  obtaining  a  declaration  that  the 
amount  of  his  bill  of  costs,  incurred  in  lunacy 
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proceedings  taken  against  C,  the  mother  of  the 
married  women,  at  their  and  their  husbands* 
i-eqaest,  and  upon  the  faith  of  representa- 
tions made  by  them  in  reference  to  C.'s  estates, 
was  payable  ont  of  the  copyhold  estates  which, 
upon  the  death  of  C,  descended  upon  the  married 
women  as  her  co-heiresses  in  tail : — Held,  that 
as  there  was  no  allegation  that  the  property 
which  the  married  women,  as  co-heiresses,  sought 
to  protect  was  to  be  subject  to  any  demand  in 
respect  of  costs,  and  as  there  was  no  eyidence 
that  they  clearly  and  distinctly  represented  to 
the  solicitor  that  their  estates  in  the  copyholds 
should  be  liable  to  make  good  the  remuneration 
for  his  professional  services;  but  that  as  it 
appeared  that  the  person  and  estates  sought  to 
be  protected  were  C.'s;  that  it  was,  according 
to  the  solicitor's  allegations,  her  property  to 
w^hich  he  must  look  for  his  reimbursement  of 
the  expenses  of  the  proceedings;  that  his 
evidence  showed  that  the  representations  made 
related  to,  and  that  the  married  women  were 
desirous  of  having,  proceedings  taken  in  re^rd 
to  her  lunacy  to  protect  her  property  and  their 
own  interests  as  co-heiresses,  the  case  failed, 
and  that  the  biU,  as  against  A.  and  his  wife, 
and  the  wife  of  B.,  and  the  trustee  of  the  settle- 
ment of  A.  and  bis  wife,  must  be  dismissed,  but 
without  costs.  Turner  v.  Itice^  6  Jur.  (N.S.) 
1072. 

But  B.  and  his  assignees  in  bankruptcy  con- 
senting, it  was  declared  that  the  solicitor  had 
a  lien  for  his  bill  of  costs  against  the  interest, 
if  any,  of  B.,  in  right  of  his  wife,  in  a  moiety  of 
the  property.    lb. 

SoUoitor— Order  to  Tax^Delay.] — Solicitors, 
w^ho  claimed  costs  for  taking  out  the  commission, 
and  for  other  business  in  the  lunacy,  obtained  an 
order  for  taxation,  but  did  not  tax.  Five  years 
after  the  order,  the  lunatic  died,  leaving  real 
estate,  but  no  personal  property.  The  solicitors 
sued  the  committees  at  law,  but  they  set  up  the 
statute  of  limitations,  and  the  action  failed. 
The  solicitors  now  presented  a  petition,  praying 
an  order  for  taxation,  with  a  view  to  proceedings 
to  make  the  real  estate  liable,  and  the  court 
made  the  order,  but  without  prejudice  to  any 
question  whether  the  petitioners  had  any  claim 
on  the  lunatic's  estate.  HaHy  In  re,  21  L.  J., 
Ch.  810. 

An  order  in  lunacy  directing  the  taxation  of 
the  costs,  charges,  and  expenses  incurred  by  the 
solicitors  employed  in  prosecuting  the  commission 
in  lunacy,  and  subsequently  as  the  solicitors  of 
the  committees,  and  directing  an  inquiry  whether 
it  would  be  fit  and  proper  to  raise  these  costs,  &c., 
by  sale  or  mortgage  of  the  lunatic's  real  estatej 
did  not  constitute  them  a  judgment  debt,  nor 
make  them  a  charge  in  equity  upon  such  real 
estate ;  but  such  costs,  &c.,  were  considered  as 
a  simple  contract  debt  due  by  the  lunatic  for 
necessaries.  The  lapse  of  six  years  during  the 
lunatic's  life  will  not  bar  a  debt  of  this  descrip- 
tion, for  the  court  of  chancery  will  take  judicial 
notice  in  a  suit  to  obtain  payment  out  -of  his 
assets  after  his  death,  that  any  action  against 
the  lunatic  for  the  recovery  of  the  claim  would 
have  been  restrained  by  the  lord  chancellor 
on  petition  in  lunacy.  Stedtnun  v.  Hart,  Kay, 
607 ;  23  L.  J.,  Ch.  908 ;  18  Jur.  744 ;  2  W.  B. 
462. 


Petition  presented  for  Pergonal  Profit 


ol] — ^A  petition  for  inquiry  into  the  state  of 


mind  of  a  lady  was  presented  b}-  a  neighbour 
who  was  no  relation  of  the  supposed  lunatic. 
The  medical  visitor  appointed  oy  the  court 
reported  that  there  were  grounds  for  an  inquiry, 
and  an  inquiry  was  held  some  months  later 
before  a  jury.  The  jury  returned  a  verdict  that 
the  lady  was  of  sound  mind  and  capable  of 
managing  her  own  affairs.  After  the  verdict 
the  petitioner  obtained  a  letter  from  his  solicitor 
indemnifying  him  against  the  costs  of  the  peti- 
tion. The  petitioner  then  presented  a  second! 
petition,  asking  for  the  payment  of  his  costs  ont 
of  the  lady's  estate  under  the  Lunacy  Regulationi 
Act,  1862  (25  &  26  Vict.  c.  86),  s.  11.  Another 
petition  was  presented  by  the  lady  asking  thaJr 
her  costs  should  be  paid  by  the  petitioner  lor 
the  inquiry.  The  court  declined  to  make  any 
order  as  to  costs  on  either  petition,  being  of 
opinion  that,  though  the  visitor's  report  showed! 
tliat  an  inquiry  was  justified,  the  inquiry  in  tlri» 
case  had  been  really  set  on  foot  by  the  petitioner's 
solicitor  for  his  own  profit.  &,  In  re,  46  L.  J., 
Ch.  233  ;  4  Ch.  D.  301 ;  36  L.  T.  828 ;  25  W.  R; 
133— C.  A. 

Action  for  Costs.] — ^A  solicitor  employed 

on  part  of  a  lunatic  can  have  no  action  against 
him  for  his  bill  of  costs.  Bamesley  v.  Pow^f^ 
Ambl.  102. 


Kisappropriation     by  —  Prooeeding» 


against  Estate— Benefit  of  Lunatic] — Where 
the  committee  of  a  lunatic  allowed  a  solicitor 
to  receive  part  of  the  estate  of  the  lunatic,  and 
the  solicitor  misapplied  the  money  so  received, 
and  died  insolvent: — Held,  that  although  the 
committees  were  answerable  for  the  acts  of  their 
agent,  yet,  under  peculiar  and  special  circum- 
stances, the  court  made  a  declaration  that  the 
committees  should  not  be  charged  with  the  loss 
to  the  lunatic's  estate ;  but  costs  of  ascertaining 
whether  it  would  be  for  the  benefit  of  liie  lunatic 
that  proceedings  should  be  commenced  against 
the  estate  of  the  deceased  solicitor,  were  not 
allowed  to  the  committees  out  of  the  lunatic's- 
estate.    Moore^  In  re,  23  L.  J.,  Ch.  153 — ^L. JJ. 

Heir-at-law — Petition.] — ^The  heir-at-law  of 
a  lunatic  appearing  on  a  petition  relating  solely 
to  the  life  estate  of  a  lunatic,  is  not  entitled  to* 
costs.    Dyneby,  In  re,  1  W.  R.  294. 

Solieitor— Death  of  Lnnatio— Charging  Order..] 

— Various  costs  were  incurred  in  the  lunacy  of 
Mrs.  C,  who  before  her  death  took  steps  ta 
traverse  the  lunacy.  She  died  in  June,  1853, 
intestate,  equitably  seised  of  an  estate  tail  in 
copyhold  estates,  and  in  February,  1854,  her 
solicitor  in  the  lunacy  obtained  an  order  for  the 
taxation  of  his  bill  of  costs,  and  the  taxation 
was  completed  in  February,  1855.  In  October^ 
1860,  he  presented  a  petition  under  the  29th 
section  of  the  23  &  24  Vict.  c.  127,  praying  for 
an  order  charging  the  lunatic's  real  estate  with 
the  costs:— Hel<^  that  whether  his  right  to- 
recovcr  bis  costs  accrued  on  the  death  of  the 
lunatic,  or  when  the  order  for  taxation  was 
obtained,  his  case  was  within  the  proviso  of  the 
29th  section,  and  that  therefore  his  remedy  under 
the  statute  against  the  real  estate  was  barred. 
Turner,  Ex  parte,  Cumming,  In  re,  2  De  G.  F.  &  J, 
376  ;  30  L.  J.,  Ch.  29 ;  3  L.  T.  391 ;  9  W.  R.  213. 

Order  eharging  Costt  on  Stoek  belonging  t» 
alleged  Lnnatio — Order  lor  Sale  or  Tranifer  of 
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stock.] — If  an  order  made  under  s.  109  of  the 
Lunacy  Act,  1890,  charges  the  amount  of  such 
costs  on  stock  standing  in  the  name  of  the 
alleged  lunatic,  this  does  not  constitute  n  charging 
order  within  the  meaning  of  Ord.  XL VI.  r.  1 ; 
and,  therefore,  the  procedure  laid  down  in  1  &  2 
Vict.  c.  1 10  is  not  applicable.  Cathcart^  In  re,  62 
L.  J.,  Ch.  320  ;  [1893]  1  Ch.  466  ;  2  B.  268  ;  68 
L.  T.  858  ;  41  W.  B.  277— C.  A. 

Such  order  may  direct  the  alleged  lunatic  to 
transfer  an  amount  of  stock  sufScient  to  satisfy 
the  said  costs  ;  and  if  the  alleged  lunatic  fails  to 
comply  with  this  direction,  an  order  may  be  made 
under  s.  14  at  the  Judicature  Act,  1884,  directing 
the  official  solicitor  to  make  the  necessary 
transfer.     lb. 

Bale  of  Stock  to  Pay  Coctt.] — Stock  of  an 
intestate  dead  nearly  twenty  years  being  brought 
into  court,  an  order  for  selling  part  thereof  for 
costs  in  the  lunacy  of  the  sole  next  of  kin,  and 
for  applying  the  dividends  for  such  lunations 
maintenance  before  any  report  of  the  debts  of 
the  intestate,  was  refused.  Radcliffe  v.  Carter, 
C.  P.  Cooper,  250. 

Inquiry — ^To  Pay  Coitt— Traatfer  of  Xortgago 
Tested  in  Lunatic] — There  was  no  available 
property  of  a  lunatic  wherewith  to  pay  the  costs 
•of  the  inquiry  as  to  his  lunacy,  and  he  was  entitled 
to  a  mortgage  of  freeholds.  The  mortgage  had 
been  made  under  a  nower  in  a  settlement.  The 
trustee  was  dead,  ana  there  was  no  one  competent 
to  take  a  reconveyance,  but  a  person  haa  been 
found  who  was  willing  to  take  a  transfer  of  the 
mortgage  : — ^Held,  that  the  court  could  effect  this 
by  oixlering  the  lunations  interest  in  the  land  to 
be  sold,  under  s.  116  of  the  Lunacy  Regulation 
Act,  1833,  to  pay  the  oosts.  Brown^  In,  re^  50 
L.  T.  373— C.  A. 

Cotta   incnrrcd    bj    Wilb   of   Lunatic.  ]»A 

gentleman  was  placed  under  restraint  by  his 
iclations  as  being  incapable  of  managing  his 
affairs.  He  had  previously  had  temporary  fits 
•of  mental  abeiration,  from  which  he  had 
recovered.  His  wife,  who  was  living  seimrate 
from  him,  on  hearing  of  this  attack,  sent  medical 
men  to  inquire  into  his  state,  but  they  were  not 
allowed  to  see  him,  nor  was  she  allowed  any 
communication  with  Mm.  She  thereupon  took 
proceedings  in  lunacy.  The  husband  in  a  few 
months  recovered : — Held,  that  the  wife's  costs 
•of  the  proceedings  ought  to  be  paid  by  the  hus- 
band.   F ,  In  re.  2  Do  G.  J.  &  S.  89  ;  33 

L.  J.,  Ch.  333  ;  9  L.  T.  698. 

Death  of  Lunatic  before  Appointment  of 
Committee  of  E8tato--CoBt8  of  Inquisition.] — ^A 
person  was  found  to  be  a  lunatic  by  inquisition, 
but  died  before  a  committee  of  her  estate  had 
been  appointed.  On  an  application  under  the 
Lunacy  Regulation  Act,  the  court  made  a  declara- 
tion that  the  costs  of  the  inquisition  had  been 
properly  incurred,  and  ought  to  be  paid  out  of 
the  deceased  lunatic's  estate  in  a  due  course  of 
.administration.  MeareSj  In  re,  48  L.  J.,  Ch. 
190  ;  10  Ch.  D.  562 ;  40  L.  T.  Ill ;  27  W.  B. 
369. 

The  petitioner  having  sued  out  a  commission 
■of  lunacy  at  his  own  expense  against  a  party, 
under  which  he  was  found  to  be  a  lunatic,  and 
the  party  having  died  before  a  grant  had  been 
made  of  his  estate,  the  lord  cJhancellor  refused 
io  refer  the  bill  of  costs  lor  taxation,  or  to  make 


an  order  that  the  oosts  and  expenses  of  the  peti- 
tioner had  been  properly  incurred  for  the  benefit 
of  the  lunatic.    I^inkt,  In  re,  12  L.  J.,  Ch.  57. 

Before  hearing  of  Petition  to   conflrm 

Matter's  Boport.]^After  presentation,  but  before 
hearing  of  a  petition  to  confirm  the  master's 
report  in  the  matter  of  a  lunatic,  the  lunatic 
died.  The  court  made  no  order  on  the  petition, 
refused  to  allow  the  costs  in  the  absence  of  the 
legal  personal  representative,  and  directed  the 
petition  to  stand  over,  with  liberty  to  apply  as 
to  costs  when  the  funds  in  court  came  to  be 
dealt  with.  Popham,  In  re,  44  L.  T.  323 ;  29 
W.  B.  403. 

Proceedings  before  Xaster  fbr  appointment 
of  Committees.]  —  Proposals  laid  before  the 
master  for  appointment  of  committees  were 
disapproved  of ;  a  petition  was  then  preferred 
that  he  might  review  his  report,  which  he  was 
ordered  to  do.  Other  proposals  were  laid  before 
the  master  by  the  same  party,  and  also  dis- 
approved of;  and  an  unsuccessful  opposition 
was  made  to  the  petition  for  confinning  the 
report.  Costs  of  all  these  proceedings  granted. 
Fn^.^  Ejs  parte,  1  CoUins,  Lun.  461.  And  see 
lb,  306. 

Bofnsal  to  produce  Lunatic] — If  the  person 
in  whose  custody  a  lunatic  is,  refuse  to  produce 
him  to  the  commissioners,  the  court  has  made 
them  pay  costs.  Soutlicot,  Ex  2>^^te,  2  Ves. 
Sen.  401;  Ambl.  111. 

Costs  incurred  after  Death  of  Lunatic.] — ^A 

rci3oit  made  by  the  master  after  the  death  of  a 
lunatic  cjinnot  be  acted  on,  but  the  costs  incurred 
after  the  death  may  be  ordered  to  be  taxed. 
Wat/,  In  re,  30  L.  J.,  Ch.  815 ;  6  L.  T.  519  ;  9 
W.  B.  563. 


III.   LUNATIC    NOT  SO  FOUND. 
a.  Jurisdiction  ik  Lunacy. 

Appointment   of  XcceiYcr  of  Dividends.] — 

Where  a  pei-son  is,  through  mental  infirmity 
arising  from  disease  or  age,  incapable  of  managing 
his  a&irs,  a  master  in  lunacy  has  jurisdiction  to 
appoint  a  receiver  of  the  dividends  of  govern- 
ment and  other  securities  without  ordering  a 
transfer  of  such  securities  into  the  name  of  the 
receiver.  Browne,  In  re,  63  L.  J.,  Ch.  729 ; 
ri894]  3  Ch.  412 ;  7  B.  580 ;  71  L.  T.  365 ;  43 
W.  B.  175— C.  A. 

Although  a  judge  has  jurisdiction  to  appoint  a 
receiver  of  dividends  only,  the  usual  practice 
both  in  chancery  and  lunacy,  namely,  to  order 
the  securities  to  be  transferred  into  court,  and 
to  allow  the  receiver  to  obtain  the  dividends 
from  the  paymaster-general,  ought  not  without 
sufficient  reason  to  be  departed  from,  but  ought 
in  general  to  be  adhered  to.    lb. 

Appointment  of  new  Trustee.] — ^The  Duchy 
Court  of  Lancaster  has  no  jurisdiction  to  appoint 
a  new  trustee  in  the  place  of 'a  trustee  of  unsound 
mind,  not  so  found  by  inquisition.  Tlie  jurisdic- 
tion in  such  cases  does  not  belong  to  the  court  of 
chancery  but  to  the  Lord  Chancellor  in  Lunacy. 
Ormerod,  In  re,  28  L.  J.,  Ch.  56 ;  4  Jul*.  (N.8.) 
1289  ;  7  W.  B.  71. 
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Tniatoe   Aot,    1S60.]— The  case   of   an 

imbecile  trustee  is  not  within  the  jurisdiction  of 
this  court,  and  an  application  to  the  lords  justices 
or  lord  chancellor  is  necessary.  Good  Intent 
Benefit  Socidity,  In  re,  2  W.  B.  671. 

Person  dtolared  Lunatie  liy  Fordgn  Jnriidie- 
tion.]— The  lord  chancellor  has  no  jurisdiction, 
under  the  s.  34  of  1  Will.  4,  c.  65,  to  deal  with 
the  property  of  a  party  declared  lunatic  by  a 
foreign  jurisdiction,  except  only  in  conformity 
with  the  laws  of  the  country  where  the  lunacy 
lias  been  declared.  Sieicton  v.  Manning,  1 
Mac.  &  G.  362. 

A  lunatic  abroad,  under  a  judicial  proceeding 
in  nature  of  a  commission  of  lunacy,  is  not 
within  the  statute  36  Geo.  3,  c.  99,  s.  3.  See  6 
Oeo.  4,  c.  74,  which  repeals  and  re-enacts  this 
statute.    Sylva  ▼.  Da  Costa,  8  Ves.  316. 

Direetiom  as  to  Property.]— The  court  will 
not  give  any  directions  touching  the  property  of 
a  person  of  unsound  mind,  where  no  commission 
of  lunacy  has  issued,  though  the  fortune  of  such 
person  consist  only  of  an  annuity  of  501.  and 
150/.  of  arrears,  aud  though  the  next  of  kin  and 
the  parties  who  have  to  pay  the  annuity  submit 
to  such  order  as  the  court  may  make.  Ridgway, 
Ex  iHirte^  5  Russ.  152. 

Itainteiianoe — ^Fnnd  in  Conrt.] — ^An  idiot, 
jigoil  29,  i-esiding  with  his  brothers  and  sister, 
was  entitled  to  4,446Z.  \\»,  consols,  paid  into 
<x)urt  under  the  Tinistee  Belief  Act,  and  also  to 
other  property,  the  whole  income  of  which  was 
iunder  300/.  a  year.  Upon  a  petition  presented 
in  lunacy  and  under  the  said  act,  an  order  was 
made  for  the  payment  of  the  dividends  of  the 
fund  in  court  to  the  brother  and  sister  of  the 
idiot  so  long  as  he  should  reside  with  them  on 
their  undertaking  to  maintain  him.  Burke, 
In  re,  2  De  G.  F.  &  J.  124  ;  29  L.  J.,  Ch,  608  ;  6 
Jur.  (NJB.)  717 ;  2  L.  T.  587  ;  8  W.  R.  534. 

Maintananee — Beferonee  to  Matter.] — The 
Tti-ustees  under  a  will  in  which  a  life  annuity  of 
H>00/.  a  year,  and  other  considerable  benefits 
were  given  to  a  person,  who,  at  the  death  of  the 
testator,  was  confined  in  a  lunatic  asylum,  filed 
a  bill  for  the  directions  of  the  court,  in  executing 
the  trusts  of  the  will  relative  to  the  lunatic. 
The  wife  of  the  lunatic  presented  a  petition, 
praying  for  an  allowance  out  of  the  income  given 
to  the  lunatic,  and  the  court  thereupon  referred  it 
to  the  master  to  inquire  into  his  state  of  mind  ; 
and  the  master  having  reported  that  he  was 
of  unsound  mind,  and  not  competent  to  the 
management  of  his  affairs,  the  court  upon 
petition  of  the  wife  directed  the  trustees  to  apply 
•to  the  great  seal  for  a  commission  of  lunacy, 
.and  referred  it  to  the  master  to  inquire  what 
in  the  meantime  would  be  a  proper  allowance  to 
be  made  to  the  wife.  Exeter  (^SUhop)  v.  Ward 
^Lard  and  Lady),  2  MyL  &  K.  54. 

Property  of  Small  Amount  —  Payment  of 
Debts.  J  —  The  power  given  by  the  Lunacy 
Regulation  Act,  1862,  s.  12,  of  making  orders  for 
the  purpose  of  rendering  the  small  property  of  a 
lunatic  available  for  his  maintenance  or  benefit, 
is  to  be  exercised  only  for  his  benefit,  and  not 
for  the  purpose  of  enabling  his  creditors  to 
obtain  payment.  Price,  In  re,  56  L.  J.,  Ch.  292  ; 
.34  Ch.  D.  603  ;  66  L.  T.  77  ;  35  W.  B.  340— 0.  A. 

A  person  of  small  means  was  confined  as  a 


[criminal  lunatic  in  Broadmoor  Asylum,  and 
there  appeared  no  reasonable  prospect  of  his 
ever  being  released.  His  mother  and  brother 
applied  for  an  order  that  his  property,  along 
with  some  property  in  which  they  were  interested 
together  with  him,  might  be  applied  in  payment 
of  moneys  for  which  the  lunatic  hod  given 
security,  the  mother  undertaking  to  pay  his 
other  debts : — Held,  that  the  application  must 
be  refused  as  not  being  for  his  benefit.    lb, 

<*  Property  "  inLnnaoy  Begulation  Act.]— The 
word  "  property  "  in  the  Luuacv  Regulation  Act, 
1862  (25  &  26  Vict.  c.  86),  s.  12^  which  empowers 
the  lord  chancellor  to  make  a  summaiy  oMer  for 
rendering  tlie  property  of  an  alleged  lunatic 
available  for  maintenance,  where  such  property 
does  not  exceed  1,000/.,  means  beneficial  property, 
or  property  clear  of  debt ;  and  where  this  did 
not  satisfactorily  appear  to  be  the  case,  a  reference 
was  directed  to  the  master  in  lunacy  to  inquire 
whether  the  fact  was  as  stated,  and  also  whether 
a  proposed  compromise  affecting  part  of  the 
property  was  proper  to  be  carried  into  effect. 
Adanie,  In  re,  4  Dc  G.  J.  &  S.  182  ;  3  N.  B.  339  ; 
10  Jur.  (N.S.)  137  ;  9  L.  T.  626  ;  12  W.  R.  291. 

In  ascertaining  whether  the  property  of  a 
person  of  unsound  mind  is  of  the  amount  of 
1,000/.  or  less,  so  as  to  bring  the  case  within 
25  &  -26  Vict.  c.  86,  s.  12,  bis  debts  and  the 
expenses  incuiTed  in  his  past  maintenance  since 
he  became  of  unsound  mind  are  to  be  deducted. 
Fairehfth,  In  re,  13  Ch.  D.  307  ;  42  L.  T.  72  ;  28 
W.  B.  481— C.  A. 

Petition  for  Application  of  Income — Opposition 
by  alleged  Lnnatio.] — The  power  given  to  the 
lord  chancellor  by  s.  12  of  the  Lunacy  Regula- 
tion Act,  1862  (extended  by  s.  3  of  the  Lunacy 
Regulation  Amendment  Act,  1882),  to  make  an 
order  for  the  application  of  the  property  of  a 
person  of  unsouncl  mind  for  his  maintenance  or 
benefit,  when  the  property  is  below  a  specified 
amount,  without  directing  any  inquiry  under  a 
commission  of  lunacy,  ought  not,  even  if  the 
jurisdiction  extends  to  cases  in  which  the  alleged 
lunatic  appears  and  denies  unsoundness  o£  mind, 
to  be  exercised  in  such  cases.  Lees,  In  re,  53 
L.  J.,  Ch.  1022 ;  26  Ch.  D.  496 ;  50  L,  T.  489 ; 
32  W.  R.  1005— C.  A. 

Petition  for  Applieation  of  Property— Hotiee 
ligned  by  Agent  of  Solicitor.]  The  notice  of  a 
petition  under  the  Lunacy  Regulation  Act,  1862, 
ss.  12,  13, 14, 15,  which  was  served  on  an  alleged 
lunatic,  was  signed  by  the  London  agent  of  the 
petitioner's  solicitor,  expressly  as  agent : — Held, 
that  this  was  not  a  compliance  with  the  59th 
rule  of  the  Lunacy  Order,  1883,  which  directs 
the  notice  to  be  signed  by  the  petitioner  or  his 
solicitor.  Sumtnerville,  In  r«,  65  L.  J.,  Ch.  367  ; 
31  Ch.  D.  160 ;  54  L.  T.  143 ;  34  W.  R.  185— 
C.A. 

Payment  of  Dividendi  without  Reference.] — 
Upon  petition,  praying  reference  to  the  master, 
as  to  tne  state  of  the  plaintiff  and  her  fortune, 
and  direction  for  her  maintenance,  the  property 
being  too  small  to  bear  a  commission  of  lunacy, 
an  order  was  made  upon  affidavits,  without  a 
reference  for  payment  of  the  dividends  for  the 
two  ensuing  quarters.   Eyre  v.  Wake,  4  Ves.  795. 

Lnnatio  out  of  Jurisdiction — Fund  in  Conrt — 
Tranifer   to   Curator.] — Order  made,  on   the 
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application  of  the  curator  of  a  lunatic  resident 
in  Holland,  for  the  transfer  to  him  of  the  corpus 
of  funds  in  England  to  which  the  lunatic  was 
entitled.     Elias,  In  re,  3  Mac.  &  G.  234. 

8toek — TranifiBr  to  curator  Bonis.] — The 

Act  1  WilL  4,  c.  65,  does  not  render  it  imperative 
on  the  lord  chancellor,  on  the  application  of  a 
curator  bonis  of  a  lunatic,  appointed  bj  the 
Court  of  Session  in  Scotland,  to  order  a  transfer 
of  stock  standing  in  the  lunatic's  name  in  the 
Bank  of  England  (the  property  of  the  lunatic) 
into  the  curator's  name.  Morgan,  In  re,  1 
H.  &  Tw.  212. 

A  bill  was  filed  bj  an  English  lunatic  resident 
in  Scotland,  and  by  his  curator  bonis  duly 
appointed  in  Scotland,  praying  the  transfer 
by  one  of  two  trustees  into  the  name  of  the 
curator,  who  was  the  other  trustee  of  English 
GoTcmment  Stock  standing  in  the  name  of  the 
curator  and  his  co-trustee.  The  court,  upon 
motion  that  the  defendant  might  be  at  liberty 
to  make  a  transfer,  after  requiring  the  bill  to 
be  amended,  by  making  the  plaintiff  sue  by 
his  curator  and  next  £iend,  made  an  order, 
bv  consent,  as  upon  a  motion  for  a  decree. 
ile»nng  v.  Sutherland,  25  L,  J.,  Ch.  687;  4 
W.  B.  820. 


Past  and  Future  Dividendi — Payment  to 


Curator  Bonis.] — The  lord  chancellor  will  order 
payment  by  the  bank  to  the  curator  bonis  of  the 
past  dividends  due  on  the  stock,  but  not  future 
dividends.    Ih. 

Future  Dividends — Payment  to  Curator's 

Attorney.] — ^Whcre  a  curator  of  the  property  of 
u  lunatic  residing  in  Malta  had  been  appointed 
by  the  court  there,  and  such  curator  had  autho- 
rised a  pei-son  residing  in  England  to  receive 
dividends  of  shares  in  companies  and  of  consols 
belonging  to  the  lunatic,  which  had  theretofore 
l^een  received  by  an  attorney  appointed  by  the 
lunatic,  the  court,  no  opposition  being  made  by 
the  companies  or  the  Bank  of  England,  made  an 
order  that  they  should  respectively  be  at  liberty 
to  pay  the  accrued  and  future  dividends  to  the 
curator's  attorney.    Baynes,  In  re,  44  L.  T.  322. 

Lunatie  so  found  by  German  Court — 

Transfer  of  Fund  in  Court  to  German  Com- 
mission.]— ^Where  a  German  lady,  whose  only 
connection  with  England  was  that  her  mother 
was  English,  was  found  lunatic  by,  and  made  a 
ward  of,  the  German  court,  whereby  her  person 
and  property  were  put  under  the  charge  of  such 
court,  which  also  had  power  to  give  receipts 
for  her  property,  the  (English)  court  ordered 
the  transfer  of  a  fund  in  court,  the  lunatic's 
sole  property,  to  a  commission  of  the  German 
court,  appointed  for  the  purpose  of  taking 
charge  of  the  property  of  lunatics.  Barlmv, 
In  re  (56  L.  J.,  Ch.  795;  36  Ch.  D.  287), 
distinguished.  Be  Linden,  In  re,  Spurrier. 
Ih  re.  Be  Hayn  v.  Garland,  66  L.  J.,  Ch.  295  ; 
[1897]  1  Ch.  453  ;  76  L.  T.  180  ;  45  W.  R.  342. 

Declaration  that  Person  of  Unsound  Mind  by 
Scotch  Court — Sufficiency.] — On  the  application 
by  the  curator  of  T.,  a  pei-son  resident  in  Scotland, 
for  the  transfer  of  stock  standing  in  his  name  to 
the  curator,  it  appeared  that  the  petition  on  which 
the  Scotch  court  had  appointed  the  curator  stated 
that  T.  had  been  for  several  years  of  unsound 


mind,  and  was  at  that  time  incapable  of  managing 
his  afEairs.  The  only  ground  for  the  petition, 
stated  in  the  affidavits  annexed,  was  that  T.  was 
of  unsound  mind.  By  a  memorandnm  indorsed 
on  the  petition  the  Scotch  court  appointed  the 
curator,  but  the  order  contained  no  express 
declaration  that  T.  was  of  unsound  mind.  It  was 
shown  that  curators  were  appointed  in  Scotland, 
not  only  in  cases  of  unsoundness  of  mind,  but 
also  when  persons  were,  by  illness  or  absence 
abroad,  incapable  of  managing  their  own  afEairs : 
— Held,  that  the  memorandum  indorsed  on  the 
petition  amounted  to  a  declaration  within  the 
meaning  of  s.  141  of  the  Lunacy  Regulation  Act, 
1853,  that  T.  was  of  unsound  mind.  Tarratt, 
In  re,  61  L.  T.  310 ;  32  W.  B.  909— C.  A. 


b.  JUBIBDIOTION  OF  THE  CHANCEBY  DIYISIOK. 

!•  Generally. 

Penon — Protection  of] — Jurisdiction  of  the 
court  to  interfere  for  the  protection  of  a  lunatic 
not  found  so  by  inquisition.  XeUon  v.  Buncombe, 
9  Beav.  211 ;  15  L.  J.,  Ch.  296  ;  10  Jur.  399. 

Appointment  of  Guardian.] — Although  the 
chancery  division  has  power,  in  the  administra- 
tion of  the  trusts  of  the  property  of  a  person  of 
unsound  mind  not  so  found,  to  g^ve  airections 
for  his  maintenance,  it  has  no  jurisdiction  to 
appoint  a  guardian  of  his  person.  Vane  v.  Vane, 
questioned.  Bligh,  In  re,  49  L.  J.,  Ch.  56  ;  12 
Ch.  D.  364  ;  41  L.  T.  570 ;  27  W.  R.  876— C.  A. 

The  chancery  division  has  jurisdiction  to  give 
directions  as  to  the  guardianship  and  main- 
tenance of  a  person  of  unsound  mind  not  so 
found,  but  will  not  exercise  it  unless  the  property 
is  smsdl  and  proceedings  are  not  intended  to  be 
taken  in  lunacy.  Vane  v.  Vane,  45  L.  J.,  Ch.  381 ; 
2  Ch.  D.  124  ;  34  L.  T.  613 ;  24  W.  R.  602.  And 
see^^Av.  t?'64/««5/Z,38L.T.217;  26W.R.311 ; 
BrandAiiie  Tnute,  In  re,  13  Ch.  D.  773;  41 
L.  T.  766. 


Infant  Ward.]— The  jurisdiction  of  the 


court  over  its  infant  ward  is  not  taken  away 
by  any  physical  or  mental  disability  to  which 
the  infant  may  be  subject,  and  such  directions 
ought  to  be  given  as  to  his  treatment,  whether 
in  a  lunatic  asylum  or  not,  as  the  court  considers 
to  be  most  for  his  benefit.  Edwards,  In  re,  A^ 
L.  J.,  Ch.  233  ;  10  Ch.  D.  605 ;  40  L.  T.  113 ; 
27  W.  R.  611— C.  A. 

Property— Applicationi  as  to.] — ^Applications 
relating  *o  the  property  of  persons  not  found 
lunatic  by  inquisition,  which  is  in  or  under  the 
administration  of  the  court  of  chancery,  are 
entertainable  by  the  ourt  in  its  ordinary  juris- 
diction. Macfarlane,  In  re,  2  J.  &  H.  673 ;  31 
L.  J.,  Ch.  335 ;  8  Jur.  (N.s.)  208  ;  6  L.  T.  164 ; 
10  W.  R.  369. 

Directions  ai  to  Management.]  —  The 

court  of  chancery,  in  its  ordinary  jurisdic- 
tion, can  entertain  applications,  relating  to  the 
property  under  its  control,  of  pei-sons  of  unsound 
mind,  not  found  lunatic  by  inquisition.    lb. 

Interim  Order  for  Protection.] — Where 

the  Itmacy  of  a  person  is  in  question,  the  court 
will  make  a  provisional  order  as  to  his  effects^ 
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till  the  point  of  the  lunacy  ^  detennined.  Hele^ 
In  re,  S  Atk.  635. 

AdaiBistntion.]^When  the  property  of 

a  person  of  nnsoimd  mind  not  so  found  h  small, 
and  it  is  not  desirable  to  take  proceedings  in 
lanacy,  the  court  will  administer  such  property, 
and  give  directions  as  to  guardianship  and 
maintenance.  Bliffh  Y.  (yConnell,  38  L.  T.  217  ; 
26  W.  B.  811. 

Where  the  property  of  an  intestate  was  small, 
and  his  next  of  kin  and  only  known  relation  was 
a  lunatio,  but  had  not  been  so  found  by  inquisi- 
tion, the  court  declined  to  make  a  grant  of 
administration  to  a  stranger  in  blood  for  the  use 
and  benefit  of  the  next  of  kin,  until  an  applica- 
tion had  been  made  to  the  Court  of  Chancery 
under  the  12th  section  of  the  Lunacy  B^nlation 
Act,  1862,  for  an  order  rendering  the  property  of 
the  intestate  available  for  the  maintenance  and 
benefit  of  the  lunatic.  Slumhen^  In  re,  the  ChotU 
of,  34  L.  J.,  P.  93 ;  11  Jur.  (K.8.)  396 ;  18 
W.  B,  696. 

Inquiry  as  to  State  of  Xiad  of  Infiiat 

Soriieo.] — ^In  a  suit  to  administer  the  estate  of  a 
testator,  a  devisee  infant  being  incapable  of 
managing  his  own  affiurs,  a  motion  was  made 
under  s.  16  of  15  &  16  Vict,  a  86,  for  a  reference 
to  inquire  into  the  devisee's  state  of  mind : 
— ^Motion  refused,  and  no  order  made.'  Costs 
reserved.    Adams  v.  Smith,  1  W.  B.  475. 

2.  Kaintenanee. 

Jurifdietioa  —  Property  under  Control  of 
Oourt.] — The  Chancery  Division  has  no  juris- 
diction to  direct  the  application  of  the  property 
of  a  person  of  unsound  mind  (not  so  found)  for 
his  maintenance  unless  there  is  either  money 
belonging  to  him  in  court,  or  the  oourt  has  con- 
trol over  his  property  by  reason  of  there  being 
an  action  or  some  other  proceeding  pending 
relating  to  the  property.  Grimmett*s  Trnste,  In 
re,  56  L.  J.,  Ch.  419. 

An  order  cannot  be  made  for  the  maintenance 
of  a  lunatic  not  found  so  by  inquisition,  unless 
proceedings  have  been  taken  for  placing  ^e 
property  under  the  administration  of  the  Court 
of  Chancery.    Tayler,  Inre,2J)e  G.  F.  k,  J.  125. 

Xaintenanoe  out  of  CapitaL^ — The  juris- 
diction of  the  Chancery  Division  to  give  directions 
as  to  the  maintenance  of  a  person  of  unsound 
mind  not  so  found  is  not  confined  to  applying  the 
income  for  his  maintenance,  but  extends  to  the 
application  of  capital  for  that  purpose.  Tuer's 
Will,  In  re,  55  L.  J.,  Ch.  454 ;  32  Ch.  D.  39 ; 
64  L.  T.  910  ;  34  W.  B.  751— C.  A. 

Part  of  the  capital  of  a  fund  in  court  belong- 
ing to  a  married  woman,  who  was  deranged,  and 


been  paid  into  court  under  the  Trustee  Belief 
Act,  to  be  applied  in  satisfaction  of  a  claim  by 
the  churohwardens  and  overseers  for  the  main- 
tenance, &a,  of  the  lunatic  BueUejfe  TruHe, 
In  re,  Johns.  700. 

Stock  transferred  into  court  under  the  Trustee 
Belief  Act,  and  constituting  the  entire  fortune 
of  a  person  of  unsound  mind,  not  found  lunatic 
by  inquisition,  ordered,  with  the  dividends 
thereon,  to  be  paid  to  his  father  in  part  dis- 
charge of  moneys  expended  for  past  nuiinten- 
ance,  the  father  undertaking  to  continue  the 
maintenance  in  future.  Macfarlane,  In  re,  2 
J.  &  H.  673 ;  31  L.  J.,  Ch.  335 ;  8  Jur.  (N.S.) 
208  ;  6  L.  T.  154  ;  10  W.  B.  369. 

A  sum  of  390Z.,  which  constituted  the  whole 
fortune  of  a  lunatic,  not  so  found  by  inquisition, 
was  ordered  to  be  paid  to  the  mother  of  the 
lunatic  in  respect  of  past  maintenance,  she 
undertaking  to  continue  to  maintain  her 
daughter.  WiUiame  T.  Allen,  9  Jur.  (K.8.)  1219 ; 
9  L.  T.  405;  12  W.  B.  94.  8.  C,  nom.  WUliame 
V.  Atlen,  33  Beav.  241. 

Ligaoy— Payment  to  Brothon  on  nndor* 

ti^dag  to  maintain.] — ^A  person  of  unsound 
mind,  not  found  so  by  inquisition,  was  kept  by 
her  brothers  in  a  private  asylum  from  1832  to 
1859,  at  a  total  expense  of  more  than  7002.  The 
brothers  having  suffered  losses  in  trade,  and 
being  unable  further  to  support  her,  she  waa 
kept  in  a  county  asylum,  at  the  expense  of  the 
county,  from  1859  to  1871,  the  total  expense 
exceeding  300/.  In  1871,  a  legacy  was  paid  to 
her  brothers,  which  by  a  will  was  directed  to  be 
paid  to  them  to  be  applied  for  her  benefit  This 
legacy  was  ordered  to  be  retained  by  the  brothers 
for  her  past  maintenance  in  preference  to  the 
claims  of  the  county,  the  brothers  undertaking 
to  maintain  her  in  future.  Oibeon,  In  iv,  L.  B. 
7  Ch.  62 ;  25  L.  T.  551  ;  20  W.  B.  107. 

m 

Fond    in    Court— Payment    of    Ineonio    to 

Lunatio.] — ^A  fund  in  court  belonging  to  a 
person  of  weak  intellect  ordered,  by  consent,  to 
be  carried  over  to  his  separate  account,  the 
dividends  to  be  paid  to  him  until  further  order, 
with  liberty  for  nim  to  apply.  Barher  v.  WalliSf 
11  L.  J.,  Ch.  120. 

Father.] — Order  directing  the  dividenda 

of  a  sum  in  court  belonging  to  a  person  of 
unsound  mind,  though  not  so  found  by  inquisi* 
tion,  to  be  paid  to  her  father  for  her  maintenance. 
Berry,  In  re,  19  Beav.  455. 

Xother.] — ^An  infant,  who  was  entitled 

to  dividend  of  stock  standing  in  court  waa 
found  a  lunatic  by  the  laws  of  the  United 
States  of  North  America.  The  court  made 
an   order   for    payment  of    the   dividends   to 


had  been  deserted  by  her  husband,  ordered  to  l^^  the  infant's  mother  for  his  support,  she  under- 
,._j  *-_  ,_ .._. T».x ^-^'^ taking  duly  to  apply  the  same,  without  requir- 
ing that  the  fund  should  be  paid  to  a  separate 
account,  and  an  application  be  made  to  the  Lord 
Chancellor.  Volans  v.  Carr,  2  De  G.  &  8m.  242  ; 
12  Jur.  643. 


applied  for  her  maintenance.  Petert  v.  Orote, 
7  Sim.  238. 

Past  Xaintenance.l — ^The  court  ordered 

a  fund  of  379Z.  stock  and  5l  cash  paid  into  court 
under  the  Trustee  Belief  Act,  and  constituting 
nearly  the  entire  fortune  of  a  lunatic,  not  found 
such  by  inquisition,  to  be  paid  to  his  father  in 
part  discharge  of  moneys  expended  for  past 
maintenance.  Law,  In  re,  30  L.  J.,  Ch.  512 ; 
7  Jur.  (N.8.)  410  ;  5  L.  T.  464. 

The  court  ordered  the  corpus  of  a  fund,  to 
which  a  lunatic  was  entitlea,  and  which  had 

VOL.   IX. 


Husband.] — Upon  a  petition  presented 

by  the  trustees  of  certain  marriage  settlementa 
respecting  the  management  of  the  trust  funds, 
it  waa  ordered  that  the  whole  of  the  income 
thereof  which  was  settled  to  the  separate  use 
of  the  wife,  who  had  become  lunatic,  and  was 
being  supported  by  her  husband  in  a  private 
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lunatic  asylam,  should  be  paid  to  the  husband 
until  the  further  oider  of  the  court,  he  under- 
taking to  apply  the  same  towards  the  mainten- 
ance and  support  of  his  wife  and  the  children  of 

the  marriage.    ,  In  re,  6  Jur.  (N.8.)  386 ; 

S,  C,  nom.  Sp'dUr,  In  re,  2  L.  T.  71 ;  8  W.  B.  333. 

The  costs  of  incidental  to  this  application 
were  directed  to  be  paid  out  of  the  income  of 
the  trust  property.    lo. 

Where  the  vrife,  become  of  unsound  mind 
after  marriage  with  one  of  the  defendants,  was 
entitled  to  an  annuity  out  of  a  fund  in  court, 
and  also  to  an  annuity  to  her  separate  use,  the 
court  allowed  the  husband  to  reoeire  the  former, 
but,  in  the  absence  of  any  affidavit  as  to  his 
means,  directed  the  latter  to  be  carried  to  a 
separate  account,  and  accumulated.  Nettletkipp 
y.  Nettleshipp,  10  Sim.  236. 

Wife.] — On  a  petition  by  a  person  of 

unsound  mind,  not  so  found,  who  was  married 
but  had  no  children,  and  whose  sole  property 
consisted  of  a  fund  in  court,  for  payment  of  the 
whole  income  of  the  fund,  amounting  to  21 21. 
per  annum,  to  the  wife  of  the  petitioner,  the 
court  made  an  order  as  asked,  upon  the  under- 
taking by  the  wife  to  apply  the  income  for  the 
zuaintenance,  comfort  and  support  of  the  peti- 
tioner, surd's  Tnuts,  In  re,  67  L.  J.,  Ch.  281  ; 
tiS  L.  T.  46  ;  36  W.  R.  366. 
■  Where  a  sum  of  stock  was  bequeathed  to  a 
married  woman,  whose  husband  was  of  unsound 
iliind,  though  no  commission  of  lunacy  had  been 
issued  against  him,  the  court,  on  a  bill  filed  by 
the  huslmnd  and  wife  for  payment  of  the  legacy, 
transferred  the  fund  into  court  to  the  joint 
account  of  the  plaintiffs,  and  afterwards,  in  con- 
sideration of  the  poverty  of  the  parties,  made  an 
order  on  the  petition  of  the  wife  that  the  divi- 
dends should  be  paid  to  her  for  her  life.  iSkfc<  T. 
Tfl/Z^y,  2  Myl.  &  K.  52.  •    ; 

*  — '-  Payment  of  Ineome— HHfe  and  foa  with- 
out Reference.]— An  annuity  of  1C02.  directed  to 
be  paid  to  the  wife  and  son  of  a  supposed  lunatic^ 
without  reference  to  the  master.  Conduit  t. 
Soane,  Gandy,  Inre^b  Myl.  &  Cr.  111. 

Vext  Friend.]  —  On  the  petition  of  a 

person  of  weak  mind  by  his  mother  as  next 
friend,  who  was  entitled  to  838/.  1&#.  9if.,  consols, 
the  court  ordered  the  dividends  to  be  paid  to 
the  next  friend,  to  be  applied  in  his  mainten- 
ance. Perry's  Tnuts,  In  re,  31  L.  T.  776  ;  23 
W.  R.  336. 

S.,  a  person  alleged  to  be  lunatic  (but  not  so 
found  bv  inouisition),  was  entitled  absolutely  to 
720/.,  which  had  been  paid  into  court  under  the 
Trustee  Belief  Act.  The  father  of  8.  presented 
a  petition  in  his  own  right,  and  as  next  friend, 
praying  that  the  income  of  the  fund  might  be 
paia  to  nim  during  the  life  of  S.,  or  until 
further  order,  he  undertaking  to  apply  it  towai*ds 
the  maintenance  of  S.  The  evidence  shewed  that 
S.  was  quite  imbecile,  and  wfis  not  entitled  to 
any  property  other  than  the  720/.,  and  that  the 
father  was  not  of  ability  to  maintain  her.  The 
court  made  the  order,  but  directed  an  applica- 
tion to  be  made  once  a  year  in  chambers,  shew- 
ing the  state  of  mind  of  8.,  and  of  what  her 
propertv  then  consisted.  Sturge,  In  re,  6  Jur. 
(N.8.)  423  ;  7  W.  R.  395. 


BoYeral  Fundi.]— An  order  made  as  to 

property  and  income  of  a  lunatic  (not  found 


so  by  inquisition)  decieed  under  three  different 
titles  applicable  to  their  support.  Woodh^ad  v. 
Marriott,  C.  P.  Cooper,  62. 

Curator— Lunatic  oat  of  Jnrisdietion.] 

— ^A.,  being  entitled  to  property  under  an  Eng- 
lish settlement,  and  being  resident  in  Jersey,  was 
found  of  unsound  mind  by  a  formal  proceeding 
there,  and  his  brother  E.. appointed  his  curator. 
The  trustee  of  the  settlement  having  paid  the 
fund  into  court  under  the  Trustee  Relief  Act,  the 
curator  petitioned  to  have  the  dividends  paid  to 
him,  he  undertaking  to  apply  them  lor  the 
benefit  of  A.:— Order  made  on  production  of 
official  and  verified  copy  of  the  proceedings  in 
Jersey.  Alho's  Trust,  In  re,  7  L.  T.  778 ;  11 
W.  R.  80. 

Payment  of  Inoome  for  Maintenance  of 

Lunatic  Beftisod.] — ^A  fund  producing  upwards 
of  200/.  a  year,  belonging  to  A.  B.,  a  person  of 
unsound  mind,  though  not  so  found  by  inquisi- 
tion, was  paid  into  court  under  the  Trustee 
Relief  Act.  A  petition  to  the  Master  of  the 
Rolls  for  the  application  of  the  income  towards 
his  maintenance  was  refused.  Irhy,  In  re,  17 
Beav.  334. 

Payment  out  to  Guardian.] — On  a  peti- 
tion by  a  person  of  unsound  mind  not  so  found, 
for  payment  of  a  fund  in  court  and  for  the 
appointment  of  a  guardian,  the  fund  was  ordered 
to  be  paid  to  the  person  proposed  as  guardian, 
he  undertaking  to  apply  it  for  the  maintenance, 
comfort  and  support  of  the  petitioner.  Vane.  v. 
Vane  (2  Ch..  D.  12^)  corrected.  Brandon's 
Trusts,  In  re,  13  Ch.  D.  773  ;  41  L.  T.  755. 

Paymont  out  to  Onrator.] — An  English- 
man while  resident  in  France  was  found  a  lunatic 
by  the  law  of  that  country,  and  a  curator  bonis 
was  appointed  by  the  French  court.  The  fund 
in  this  country  to  which  the  lunatic  became 
entitled  was  paid  into  court  under  the  Trustee 
Relief  Act : — Held,  upon  petition  by  the  cumtor 
bonis  for  payment  of  the  fund  to  him  as  a  matter 
of  right,  tnat  the  court  could  exa-cise  a  discre- 
tion ;  and,  it  appearing  that  the  lunatic  was 
sufficiently  provided  for,  an  order  was  made  for'- 
retaining  the  corpus  of  the  fund  in  court,  and- 
the  payment  of  the  dividends  only  to  the 
curator.  Gamier,  In  re,  41  L.  J.,  Ch.  419  ;  L.  IL 
13  Eq.632 ;  25  L.  T.  928  ;  20  W.  R.  288. 

On  the  petition  of  a  curator  ad  bona,  appointed 
by  a  foreign  court  to  administer  the  estate  of  a 
lunatic,  to  have  transferred  to  him  as  such 
curator  the  share  of  the  lunatic  in  the  procectls 
of  real  estate  in  England  sold  in  a  partition  suit 
by  direction  of  the  court : — Held,  that,  as  the 
fund  retained  its  character  of  r^ty.  the  curator 
was  not  entitled  to  call  for  a  transfer  thereof. 
Grimwood  y,  Cartels,  46  L.  J.,  Ch.  788 ;  25 
.St  R.  843. 

Application  by  the  curator  bonis  of  a  Scotch 
lunatic  for  the  transfer  of  stock  standing  in  the 
lunatic's  name  in  the  Bank  of  England  refused, 
the  court  not  being  satisfied  that  the  security 
given  by  the  curator  in  Scotland  was  sufficient, 
and  holding  that  it  was  a  matter  of  discretion  to 
^i-cfuse  or  accede  to  the  application.  Starke 
'in  re,  2  Mac.  &  G.  174. 

The  court  had  directed  a  reference  to  inquire 
whether  the  lunatic  had  been  found  lanatic 
according  to  the  rules  of  the  place  where  s^he 
was  resident ;  whether  the  stock  formed  a  part 
of  her  personal  estate,  and  whether  the  pcti- 
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tioner  had  been  dulj  appointed,  curator  bonis 
and  had  given  secnrity  accoidingljf  and  was 
properly  qualified  to  have  the  stock, transferred 
to  him.    I  b. 

• 

Luaatie  out  of  Jorisdiotion — Penon  in 

Vew  South  Wales  of  Unsound  Hind  not  so  found 
— Paymoat  to  Master  in  Lunacy  in  Hew  South 
Wales.]— A  lady  detained  in  a  lunatic  asylum 
in  New  South  Wales,  but  not  found  a  lunatic 
by   inquisition,  was   entitled   for  life   to   the 
income  (about  30/.  a  year)  of  one-third  of  a 
testator's  residuary  estate,  and  was  absolutely 
entitled  to  a  fund  of  about  2,0002.  which  had 
arisen  from  accumulations  of  this  income.    She 
had  for  years  been  maintained  by.  the  colonial 
^vemment  at  a  total  expense  of  8032.     By 
the  New  South  Wales  Lunacy  Act,  extensive 
powers   of   management    of    the    property    of 
^Munatic    patients"    (i.e.   persons   detained   as 
lunatics  but  not  so  found  by  inquisition)  were 
js^ven  to  the  master  in  lunacy  of  New  South 
Wales,  and  he  was  enabled  to  sue  for  and  receive 
debts  due  to  the  patient,  but  the  act  did  not  vest 
the   patient's   property   in   him.    The   master 
claimed  to  have  the  accumulations,  which  were 
in    England,  paid    to   him,    upon    which    the 
trustees  paid  them  into  court  under  the  Trustee 
Kelid!  Act.    The  master  petitioned  to  have  them 
paid  out  to  him.    Kay,  J.,  ordered  payment  to 
him  of  the  803Z.,  and  also  payment  to  him  of  the 
income  of  the  remainder  of  the  fund  so  long  as 
Che  patient  should  be  detained  as  an  insane 
patient  in  New  South  Wales,  and  authorised  the 
trustee  to  pay  to  him  the  patient's  share  of  the 
income  of  the  residuary  estate,  which  the  trustee 
undertook  to  do.    The  master  in  lunacy  appealed  : 
— Hdd,  that  although  the  master  could  enforce 
])ayment  in  New  South  Wales  of  any  sums  due 
to  the  patient,  still  as  the  patient  had  not  been 
found  lunatic,  and  her  property  was  not  vested 
In  the  master,  he  could  not  compel  payment  of 
any  moneys  due  to  the  patient  zrom  persons  in 
this  country,  and  that  his  claim  as  of  right  to 
have  the  whole  of  the  accumulations  made  over 
to  him  could  not  be  sustained  : — But  held,  that 
a  trustee  here,  or  the  court  acting  as  trustee,  was 
justified  in  paying  over  to  the  mas^  anything 
which  the  competent  authority  in  New  South 
Wales  decided  to  be  necessary  for  the  mainten- 
ance or  benefit  of  the  patient,  and  that  the  order 
liierefore  was  right  in  ordering  the  payments 
wluch  had  been  directed : — But  held,  that  it  was 
also  right  in  declining  to  go  further,  no  case 
having  been   made   to   shew  that^  more   was 
required  for  the  comfort  or  benefit  of  the  patient. 
BarloWf  In  re,  Barton  v.  Spencer,  66  L.  J.,  Ch. 
796 ;  36  Oh.  D.  287  ;  67  L.  T.  96  ;  36  W.  B.  737 
•— "C.  A. 

Person  so  found  in  Colony  of  Vletoria — Per- 
•onal  Property  in  this  Country  standing  in 
Lunatie's  Hame— Property  **  Tested  "  in  Colonial 
Haster— Transfer  to  Colonial  Master.]— Where 
a  person  resident  in  the  colony  of  Victoria  had 
been  there  found  lunatic,  and  an  order  of  the 
supreme  court  in  the  colony  had  appointed  one 
of  the  masters  of  that  court  guardian  of  the 
lunatic,  and  had  assigned  to  him  the  care  and 
management  of  her  property  (part  of  which 
consisted  of  English  stocks),  and  it  appeared  that 
the  whole  of  such  stocks  was  required  for  her 
maintenance  and  support,  the  court  held  that 
the  stocks  were  vested  in  the  colonial  master 
within  the  meaning  of  s.  131  of  the  Lunacy  Act, 


1890,  sufficiently  to  warrant  the  exercise  of  their 
discretion,  and  ordered  the  transfer  to  such  master 
accordingly.  Barlow's  Will,  In  re  (36  Ch.  D. 
287),  distinguished.  Brown,  In  re,  64  L.  J.,  Ch. 
808  ;  [  1895]  2  Ch.  666  ;  12  R.  587  ;  73  L.  T.  375  ; 
44r  W.  R.  17— C.  A, 

Harried  Woman  out  of  Jurisdiction — Sepa- 
rata Estate — Payment  of  Income  to  proper 
Officer  in  Victoria.] — Accrued  and  future  divi- 
dends of  a  fund  settled  on  a  married  woman  for 
her  life  for  her  separate  use,  without  power  of 
anticipation,  were  ordered  to  be  paid  to  the  officer 
charged  with  the  care  of  lunatics  in  the  colony  of 
Victoria  to  provide  for  her  past  and  future  main- 
tenance as  a  pauper  lunatic  in  the  colony. 
Baker's  Trusts,  In  r$,  41  L.  J.,  Ch.  162  ;  L.  R.  13 
Eq.  168  ;  25  L.  T.-  783  ;  20  W.  R.  325. 

Purchase  of  Annuity.] — Investment  of  a  fund 
belonging  to  a  lunatic  in  an  annuity  for  his 
life.    Bodsworth's  Trvst,  In  re,  10  Hare,  16. 

An  investment  of  lunatic's  property  ordered  in 
a  particular  form.  Magntis  v.  B'lngley,  2  W.  R. 
130. 

A  lunatic,  not  found  so  by  inquisition,  was 
entitled  to  a  sum  of  consols  in  court  and  other 
property,  the  income  of  which  was  not  sufficient 
for  her  necessary  expenses  and  maintenance  ;  on 
the  petition  of  the  mother  and  brother  of  the 
lunatic,  the  court  ordered  part  of  the  consols  to 
be  invested  by  the  brother  in  the  name  of  the 
lunatic  in  the  purchase  of  a  government  annuity, 
to  be  paid  by  the  commissioners  for  the  reduction 
of  the  national  debt  to  the  brother  until  further 
order,  he  undertaking  to  apply  the  same  for  the 
maintenance  of  the  lunatic.  Bavies  v.  Baries, 
2  De  G.  M.  &  G.  61 ;  21  L.  J.,  Ch.  419  ;  16  Jur.  419. 

The  court  ordered  stock  standing  to  the 
account  of  a  woman  aged  sixty-two,  a  lunatic, 
but  not  so  found  by  inquisition,  to  be  invested  in 
the  purchase  of  a  government  annuity  in  her 
name  and  for  her  life,  and  to  be  paid  to  a  person 
named  until  further  order,  he  undertaking  to 
apply  the  same  for  her  maintenance  and  support. 
Ward,  In  re,  29  L.  J.,  Ch.  784 ;  6  Jur.  (H.8.) 
717  ;  2  L.  T.  685  ;  8  W.  R.  333. 

Sale  of  Beyenionary  Interest.] — Order  made, 
upon  petition,  for  the  sale  of  the  reversionary 
interest  in  a  fund  in  court  belonging  to  a 
person  of  unsound  mind,  there  being  no  other 
fund  out  of  which  to  provide  for  his  past  and 
future  maintenance.  WalJter  v,  Symons,  Walker, 
Inre,S  Jur.  49. 

Paupor— BeceiTcr  in  Lunacy — Order  of  Magia- 
trataa— Guardians.] — ^Where  an  order  has  been 
made  appointing  a  receiver  of  the  personal 
property  of  a  pauper  lunatic,  it  is  improper  for 
guardians  to  take  steps  to  enforce,  by  distress, 
against  trustees,  who  have  money  of  the  lunatic 
in  their  possession,  an  order  (previously  made  by 
magistrates  under  s.  299  of  the  Lunacy  Act, 
1890)  for  payment  of  that  money  to  the 
guardians  ;  and  an  injunction  will  be  granted  to 
restrain  them  from  so  doing.  Winkle  v.  Bailey, 
66  L.  J.,  Ch.  181 ;  [1897]  1  Ch.  123 ;  75  L.  T. 
677  ;  61  J.  P.  136. 

Stock  standing  in  joint  Hames  of  Lunatic  and 
Sister— Debts  and  Coats — ^Transfer  for  PayiMiit 
reftued.] — Investment  of  stock  by  the  father 
(since  deceased),  in  the  joint  names  of  the 
lunatic  and  her  sister,  not  within  either  of  the 
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statutes  relating  to  lunatics*  estates.  The  court 
refused  to  order  a  moiety  of  the  stock  to  be 
transferred  for  payment  of  the  lunatic's  debts, 
costs  of  commission,  ko,  Lynn^  In  re,  2  Jur.  200. 

Esferenee  at  to  Btato  ef  Miiid  and  Amount  for 
Xaiiitoiiaaeo.] — The  court  refused  a  reference  to 
inquire  into  the  state  of  mind  of  an  alleged 
lunatic,  and  what  should  be  allowed  for  his 
maintenance,  although  there  was  a  suit  pending 
in  which  the  lunatic  was  a  party,  and  in  which 
there  was  stock  and  money  standing  in  his  name, 
but  his  property,  consisting  of  4,252?.  3  per  cents., 
90^.  cash,  and  a  freehold  worth  71,  a  year ;  the 
court  thought  it  was  no  case  for  dispensing  with 
a  commission.    OUlbee  y.  QiUhee,  1  Ph.  121. 

▲ppoiatmont  of  Boooiyor  of  Diyidondf.]— Where 

a  person  is,  through  mental  inlirmity  arising 
from  disease  or  age,  incapable  of  managing  his 
affiurs,  a  master  in  lunacy  has  jurisdiction  to 
appoint  a  receiver  of  the  dividends  of  government 
and  other  securities  without  ordering  a  transfer 
of  sQch  securities  into  the  name  of  the  receiver. 
Browne,  In  re,  63  L.  J.,  Ch.  729  ;  [1894]  3  Ch. 
412  ;  7B.580  ;  71  L.  T.  865  ;  43  W.R.175— C.  A. 
Although  a  judge  has  jurisdiction  to  appoint 
a  receiver  of  dividends  only,  the  usual  practice 
both  in  chancery  and  lunacy,  namely,  to  order 
the  securities  to  be  transfeired  into  court,  and 
to  allow  the  receiver  to  obtain  the  dividends 
from  the  paymaster-general,  ought  not  without 
sufficient  reason  to  be  departed  from,  but  ought 
in  general  to  be  adhered  to.    Ih. 

Manria^  Bottlemoat  by  Influit — ^Slootioii  by 
Court.] — If  a  wife  having  become  of  unsound 
mind  bad  not  elected  as  to  a  marriage  settlement 
executed  by  her  when  an  infant,  the  court 
would  make  an  election  on  her  behalf,  it  having 
jurisdiction  to  bind  the  equitable  interests  of 
lunatics  not  so  found  by  inquisition,  when  it 
appears  to  be  for  their  benefit.  Jones  v.  Lloyd, 
(L.  R.  18  £q.  265)  followed.  Wilder  v.  PigoU, 
52  L.  J.,  Ch.  141  ;  22  Ch.  D.  263 ;  48  L.  T.  112  ; 
31  W.  R.  377. 

IV.  INSANITY  IN  RELATION  TO  CIVIL 
BIGHTS  AND  DUTIES. 

a,   CONTBACTS  AND  COKVKTAKGES. 

Bubjoot  to  Dolnsioai,  liEiMt  of.] — The  mere 
existence  of  a  delusion  in  the  mind  of  a  person 
making  a  disposition  or  contract  is  not  sufficient 
to  avoid  it,  even  though  the  delusion  is  connected 
with  the  subject-matter  of  such  disposition  or 
contract.  It  is  a  question  for  the  jury  whether 
the  delusion  affected  the  disposition  or  contract. 
Jenking  v.  MorrU,  14  Ch.  D.  674  ;  42  L.  T.  817 
— C.A. 

Floa  of  Inoapaoity— Admissibility.] — Lunatic 
may  stultify  himself  as  to  acts  done  in  prejudice 
of  himself,  though  not  of  others,  especially  where 
his  committee  joins  with  him  in  the  suit.  Midler 
y.  Ridler,  1  Eq.  Abr.  279. 

H.  was  found  a  lunatic  by  inquisition,  with  a 
retrospect  of  seventeen  years.  It  was  also  found 
that  he  had  assigned  a  debt  due  to  him  for  the 
purchase  of  a  manor.  On  a  bill  by  the  attorney- 
general,  it  was  held  that  the  lunatic  ought  to 
be  relieved,  but  that  he  need  not  be  made  a 
party,  though  the  defendant  should  have  leave 
to  traverse  the  inquisition.     Att.-Gen,  v.  Park' 


hurst,  1  Ch.  Ca.  113.  And  see  Ih.  153,  where  it 
was  held  necessary  that  the  lunatic  should  be 
made  a  party  ;  sed  secua,  of  an  idiot,  for  he 
shall  not  be  admitted  to.  stultify  himself.  See- 
also  Totes  V.  Boem,  2  Str.  1194 ;  Th&mpmm  v. 
Leach,  3  Mod.  296. 

Lvaaoy  vnlmofni  to  otlor  oontraotiBf  Party.] 
— ^Unsoundness  of  mind  will  not  vacate  a  con- 
tract if  unknown  to  the  other  contracting  party,, 
and  no  advantage  is  taken  of  the  lunatic,  especi- 
ally where  the  contract  is  executed  in  whole  or 
in  part,  so  that  the  parties  cannot  be  restored 
to  their  original  position.  MMm  t.  Oamroux^ 
(in  error),  4  Ex.  17  ;  18  L.  J.,  Ex.  856— Ex.  Ch. 
Affirming,  8.  C^  2  Ex.  487  ;  18  L.  J.,  Ex.  68  ;  12* 
Jur.  800. 

Therefore,  where  a  lunatic  purchased  annuities 
for  his  life  of  a  society  whicb,  at  the  time,  had 
no  knowledge  of  his  imsoundness  of  mind,  the 
transaction  being  in  the  ordinary  oouiae  of 
human  afiairs,  and  fair  and  bonft  fide  on  the 
part  of  the  society  : — Held,  that  aiter  the  death 
of  the  lunatic,  his  personal  representatives  could 
not  recover  from  the  society  the  premiums  paid 
for  the  annuities.    Ih, 

The  plaintifE  contracted  to  purchase  an  estate 
from  the  defendant,  and  paid  a  deposit  on  the 
terms  that  unless  he  objected  to  the  title  within 
a  certain  time  the  same  should  be  considered  as 
accepted.  No  objection  was  made  by  him  to* 
the  title.  The  plaintifE  at  the  time  of  the  con- 
tract, and  of  the  payment  of  the  deposit,  was 
a  lunatic  incapable  of  understanding  the  mean- 
ing of  a  contract  or  of  managing  his  affairs,  and! 
derived  no  benefit  from  the  contract,  but  these 
facts  were  unknown  to  the  defendant,  who  made 
the  contract  with  him  fairly  and  bonA  fide, 
believing  him  capable  of  understanding  the 
same  : — Held,  that  as  the  contract  was  entered 
into  by  the  defendant,  and  the  money  received 
fairly  and  in  good  faith  and  without  knowledge 
of  the  lunacy,  and,  so  far  as  concerned  the 
deposit,  the  transaction  was  completely  executed, 
the  plaintifE  was  not  entitled  to  a  return  of  the 
numey  ao  deposited.  Beartan  v.  McDonnell, 
9  Ex.  309  ;  2  C.  L.  R.  474 ;  23  L.  J.,  Ex.  94  ;  22; 
L.  T.  243. 

To  constitute  a  defence  to  an  action  for  use 
and  occupation  of  a  house,  taken  by  a  defendant 
under  a  written  agreement  at  a  stipulated  sum 
per  annum,  it  is  not  enough  to  shew  that  she 
was  a  lunatic,  and  that  the  house  was  unneces- 
sary for  her ;  but  it  must  also  be  shewn  that 
the  plaintiff  knew  this,  and  took  advantage  of 
her  situation,  and  if  that  is  shewn  the  jury 
should  find  for  her ;  and  they  cannot  on  these 
facts  find  a  verdict  for  the  plaintiff  for  any 
smaller  sum  than  that  specified  in  the  agreo- 
meut.  Banes  v.  Kirkwall  (  Viseonnteu),  8  Car.  k 
P.  679. 

Dealings  of  sale  and  purchase  bv  a  person 
apparently  sane,  though  subsequently  found  to 
be  insane,  will  not  be  set  aside  against  those  who 
have  dealt  with  him  on  the  faith  of  his  being 
a  person  of  competent  understanding ;  but  this 
doctrine  is  inapplicable  to  a  case  where  the 
question  is  whether  the  deed  of  a  lunatic,  alter- 
ing the  provisions'  of  a  settlement,  is  void. 
Elliot  V.  Inoe,  7  De  G.  M.  &  O.  475 ;  26  L.  J.^ 
Ch.  821 ;  3  Jur.  (N.8.)  597  ;  5  W.  R.  465. 

The  rule  both  of  law  and  of  equity,  as  to  a 
contract  entered  into  by  a  person  apparently  of 
sound  mind,  and  not  Imown  byr  he  other  con- 
tracting party  to   be  insane,  is,  that  such  ai 
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from  which  the  mortgagor  had  been  f<mnd 
lunatic.  The  deed  was  proved  by  the  surviving 
attesting  witness,  who  was  not  cross-examined 
by  the  defendants,  but  they  went  into  evidence 
to  shew  that  the  mortgagor  was  lunatic  both 
prior  to  and  at  the  time  of  the  mortgage  being 
executed : — Held,  first,  that  the  suit  was  properly 
by  claim,  and  was  not  defective  in  not  setting 
out  the  prior  lunacy  of  the  mortgagor ;  secondly, 
that  the  deed  being  a  eood  one  ptimft  facie,  the 
defendants  could  not  be  permitted  to  shew  its 
invalidity  in  the  present  suit  (except,  semble,  by 
cross-examination  of  the  attesting  witness),  and 
that  the  court  would  act  upon  it  until  it  was 
set  aside  by  a  court  of  law.  The  usual  fore- 
closure decree  was  made,  with  a  direction  for 
it  not  to  be  drawn  up  for  six  months,  the  defen- 
dants to  be  at  liberty  in  the  meantime  to  take 
proceedings  to  set  aside  the  deed.  On  appeal, 
the  lords  justices  gave  liberty  to  the  plaintiff 
to  proceed  at  law,  and  reserved  further  consi- 
deration, but,  in  default,  dismissed  the  claim. 
Ih. 

Though  the  finding  of  a  person's  insanity,  by 
an  inquisition,  upon  a  commission  of  lunacy,  is 
not  binding  on  third  parties,  still  it  destroys  the 
natural  presumption  in  favour  of  sanity,  and 
casts  the  burden  of  proving  the  person's  sanity 
on  the  party  alleging  it.  S/ufok  ▼.  Watti,  11 
Beav.  105  ;  12  Jur.  444. 


contract,  if  fair,  bonA  fide  and  completely 
executed,  is  valid;  and,  even  though  such  a 
contract  might  be  void  at  law,  it  will  only  be  set 
aside  in  equity  for  fraud.  Masiard  v.  Smith, 
Ir.  R.  6  Eq.  429. 

To  vitiate  a  contract,  the  knowledge  of  the 
lunacy  or  incapacity  must  be,  aot  merely  actual, 
but  presumably  sufficient--from  circumstances 
known  to  the  other  contracting  party — to  lead 
him  to  a  reasonable  concldsion  that  the 
person  with  whom  he  is  dealing  is  (tf  unsound 
mind.    2K 

The  insanity  of  a  mortgagor  at  the  date  of  the 
mortgage  will  not  annul  the  right  of  a  mortgagee 
to  a  foreclosure  decree  in  equity,  imless  the 
mortgagee  knew  of  the  mortgagor's  insanity, 
And  took  advantage  of  it.  Campbell  v.  Uwpery 
3  Sm.  k,  O.  153 ;  3  Eq.  B.  727 ;  24  L.  J.,  Ch. 
644 ;  1  Jur.  (ir.8.)  670  ;  3  W.  B.  528. 

C.  C,  in  Anril,  1848,  mortgaged  her  estates  at 
H.,  and  in  i^ovembec,  1849,  she  borrowed  a 
further  sum  on  the  same  security.  In  April, 
1850,  A.  B.  (the  pUintiff)  paid  off  these  mort- 
gages, and  took  a  conveyance  of  the  estates, 
subject  to  the  repayment  of  3,250/.  In  1846 
A  commission  of  lunacy  was  issued  out  against 
C.  C,  and  she  was  placed  in  an  asylum,  but  an 
arrangement  having  been  agreed  to  before  a 
verdict  was  given,  the  proMedings  were  dis- 
continued, and  C.  C,  thougli,  as  alleged,  still  of 
onsound  mind,  was  discharged  from  the  asylum. 
The  arrangement  not  having  been  carried  into 
effect,  another- commission  was  in  October,  1851, 
sued  out  against  C.  C,  and  in  January,  1852,  she 
was,  as  from  May,  1846,  found  a  lunatic.  Later 
in  18.52  the  Lord  Chancellor,  on  the  application 
of  0.  C,  granted  her  leave  to  traverse  the  finding 
of  the  jury,  but  before  any  further  proceedings 
were  commenced  C.  G.  died  intestate.  The 
mortgagees  alleged  that  they,  previously  to  the 
execution  of  the  deeds,  had  no  knowledge  of 
any  unsoundness  of  mind  in  C.  C,  although  it 
was,  as  alleged  by  the  defendants,  public  and 
notorious.  In  July,  1848,  a  compromise  was 
effected,  and  confirmed  by  a  decree  of  the  court, 
wherel^  C.  0.  gave  up  a  considerable  benefit  to 
some  of  the  defendants.  A.  B.,  by  his  will, 
prayed  for  the  usual  decree  of  foreclosure,  which 
was  opposed,  on  the  ground,  that  owing  to  the 
lunacy  of  C.  C.  at  the  date  of  the  deed,  he  had 
ao  1^1  title  to  the  estates,  and  that  he  must 
estabUsh  his  claim  at  law  : — Held,  assuming 
C.  C.  to  have  been  a  lunatic  at  the  time  when 
the  mortgage  was  executed,  that  the  plaintiff 
had  established  his  right  to  equitable  relief,  and 
to  the  usual  decree  for  foreclosure.    Ih, 

The  cases  of  Snook  v.  WatU  (11  Beav.  105) 
and  Jacobi  v.  Richard*  (18  Beav.  308,  n.) 
observed  upon.    Ih. 

Sanity  of  Ptnon  szoeutiBf  Daed— Onus  pro- 
teiidL]--A  party  claiming  under  a  deed  is  not 
bound  to  prove  the  sanity  of  the  person  exe- 
cuting it ;  the  burden  of  proof  lies  on  the  other 
side.  Ja4sohi  v.  Bichardi,  18  Beav.  300  ;  2  Eq. 
R.  299 ;  23  L.  J.,  Ch.  557 ;  18  Jur.  527  ;  2 
W.  B.  174. 

A  deed,  though  overreached  by  the  finding  of 
an  inquisition  in  lunacy,  is  not,  Uierefore,  neces- 
sarily primA  facie  void.    Ih. 

A  mortgage  was  executed  by  S.,  who  was  after- 
wards found  lunatic  by  inquisition  as  from  a 
date  prior  to  the  mortgage.  The  mortgagee  filed 
his  cUim  for  foreclosure  against  the  mortgagor 
and  his  committee,  but  did  not  set  out  the  date 


Oapaoity  to  Oontraet-^Xiiowlodgo  of  other 
Partj-^urdon  of  Proof.] — A  party  to  a  coin- 
tract  cannot  avoid  it  on  the  ground,  of  his 
insanity  at  the  time  he  entered  into  it,  unless 
his  insanity  was  at  the  time  known  to  the  other 
contracting  party.  The  burden  of  proving  both 
the  insanity  and  the  knowledge  of  it  by  the  other 
contracting  party  lies  upon  the  party  seeking  to 
avoid  (he  contract.  Imperial  Loan  Co,  v.  Stone, 
61  L.  J.,  Q.  B.  449  ;  [1892]  1  Q.  B.  699 ;  66  L.  T. 
556  ;  66  J.  P.  436— C.  A. 

In  an  action  for  work  by  an  attorney,  for 
a  defendant,  who  pleaded  lunacy : — Held,  that 
this  was  no  defence  unless  the  plaintiff  knew  it ; 
and  it  appearing  that  the  deiendant  had  been 
duly  pla(^  in  an  asylum  while  he  suffered  under 
delirium  tremens,  and  was  mad  from  time  to 
time  when  under  the  infiuence  of  drink,  but  that 
the  plaintiff  did  not  do  business  with  him  at 
those  times,  it  was  for  the  jury,  whether,  when 
he  took  his  instructions,  the  defendant  was 
insane  to  his  knowledge.  Moss  v.  Tribe,  3  F.  &  F. 
297. 

No  person  can,  in  defending  an  action,  be 
allowea  to  stultify  himself;  and  therefore  a 
defendant  cannot,  in  an  action  for  work  and 
labour,  set  up  his  o^-n  insanity  as  a  defence, 
unless  he  has  been  imposed  upon  by  the  plaintiff 
in  consequence  of  his  mental  imbecmty.  Brown 
V.  Jodrell,  3  Car.  A  P.  30  ;  M.  A  M.  105.  S.  P 
Leey  v.  Baker,  M.  k.  M.  106,  n. 

lotting  aiido—Contraot.]— Court  of  equity 
will  not  interfere  to  set  aside  a  contract  over- 
reached by  an  inquisition  in  lunacy,  if  fiiir  and 
without  notice,  especiallv  where  the  parties  can- 
not be  reinstated,    yiell  v.  Morley,  9  Yes.  478. 

BoooTory.]— There  is  no  instance  of  a 

recovery  suffered  uy  an  idiot ;  which  can  only 
be  accounted  for  from  the  consciousness  that 
such  an  act  could  not  stand.    Hume  v.  B%rto%^ 
1  Bidgw.  90. 


651         LUNATIC — Insanity  in  Relation  to  Civil  Rights  and  Duties.         6S5 


— •—  Alienation  not  of  Bacord.] — ^Alienations, 
not  of  reconl,  by  an  idiot,  after  inquisition^  may 
be  avoided  by  scire  facias.    Ib.<,  214. 

Fine.  J — Where  a  lunatic  has  levied  a  fine, 

his  beir-at*law  cannot  set  it  aside  on  the  ground 
that  it  was  obtained  by  fraud  and  therefore  void. 
Murley  v.  Sherren,  8  A.  &  E.  754 ;  1  P.  &  D. 
126  ;  8  L.  J.,  Q.  B.  152. 

Gonyeyanee.] — ^Whether    a   conveyance 

executed  by  a  lunatic  is  absolutely  void  in  the 
absence  of  notice  of  the  lunacy  to  the  party 
claiming  under  the  conveyance,  and  of  all  cir- 
cumstances of  fraud  (^Molttm  v.  Camnmx^  2 
Exch.  487,. and  in  error,  4  Exch.  17),  quaere. 
Whether  such  a  conveyance  is  voidable,  and,  if 
so,  under  what  ciroumstances,  quaere.  Such  a 
conveyance,  executed  under  circumstances  of 
fraud,  the  lunacy  being  one  of  those  circum- 
stances, might  be  set  aside.  Price  v.  JBerringtan^ 
3  Mac.  &  G.  486  ;  15  Jur.  999. 

In  a  suit  to  set  aside  a  conveyance  of  an  estate 
twenty -seven  years  after  the  transaction,  on  the 
ground  of  fraud,  which  was  alleged  to  consist  in 
the  imbecility  (lunacy)  of  the  vendor  insufficient 
consideration,  suppression  and  coercion  on  the 
part  of  the  purchaser,  the  plaintiff  failed  in 
proving  any  of  the  alleged  grounds  of  fraud,  but 
established  the  fact  of  lunacy.  This  court  will 
not  interfere  to  set  aside  the  conveyance.    Ih. 

Where  an  equitable  interest  in  an  estate  has 
been  conveyed  by  a  person  of  unsound  mind  to  a 
party  taking  without  fraud  or  notice  of  the 
unsoundness  of  mind,  and  the  case  is  one  in 
which  the  deed  would  be  void  at  law  on  the 
ground  of  the  lunacy,  equity  will  relieve  against 
the  conveyance  by  the  lunatic,  S.  6\,  7  Hare, 
894. 

In  a  suit  in  which  a  person  found  lunatic 
sought  to  set  aside  a  deed  executed  by  her  as  a 
eecurity  for  moneys  advanced  at  a  time  subse- 
quent to  that  from  which  she  was  found  lunatic, 
and  in  which  the  defendant  by  his  answer  denied 
notice  of  the  lunacy^  the  deed  was  not  set  aside, 
although  at  the  hearing  the  defendant  by  his 
counsel  admitted  that  the  plaintiff  was  at  the 
time  of  executing  the  deea  of  unsound  mind ; 
inquiries  were  directed  as  to  the  fact  qf  the 
advance  and  the  ciroumstances  attending  it,  and 
as  to  the  application  of  the  money ;  and  upon 
further  directions  the  deed  was  ordered  to  stand 
as  security  for  the  money  reported  to  have  been 
actually  advanced,  with  interest  and  costs. 
Kirkwall  v.  Flight,  3  W.  R.  529. 

A.  obtains  a  conveyance  from  insane  person 
long  before  commission  issues,  or  is  executed : — 
Held,  fraudulent,  and  set  aside,  though  considera- 
tion-money was  near  the  value)  of  the  estate. 
J^earu  v.  Bhnyd,  3  Bro.  P.  C.  082. 

The  plaintiff  sought  to  set  aside  a  conveyance 
made  by  their  ancestor,  as  they  alleged,  while  a 
lunatic  under  undue  influence,  and  for  an  inade- 
quate consideration.  The  defendant,  who  clainied 
under  a  derivative  title  from  the  purohaser, 
iBsisted  that  he  was  a  purohaser  for  valuable 
consideration  without  notice.  No  notice,  actual 
or  constructive,  haying  been  proved,  the  court 
refused  to  interfere,  and  dismissed  the  bill  with 
costs.  Cheenjfladr  v.  Dare^  20  Beav.  284;  24 
L.  J.,  Ch.  490;  1  Jur.  (N.a)  294;  S  W.  R. 
220. 

<  The  court,  under  the  ciroumstances  of  the 
case,  loused  to  set  juide  deeds  executed  by  one 
nnder   restraint   in   a   lunatic   asylum,  under 


medical  certificates.    Selly  v.  Jackton,  6  Bear. 
192;  13  L.  J.,  Ch.  249. 


Iifneae  to  Saaitydireeted.]— On  abill 

to  set  aside  deeds  and  recoveries  on  the  ground 
of  the  lunacy  of  the  party  at  the  time  he  exe- 
cuted them  : — Held,  that  the  finding  of  the  jury 
on  an  inquisition  which  overreached  that  period, 
affonled  a  presumption  that  he  was  then  insane, 
but  there  being  some  evidence  that  after  the 
time  when  the  lunacy  was  stated  to  have  com- 
menced, the  party  was  not  of  unsound  mind,  an 
issue  was  directed  to  inquire  whether  he  was  of 
unsound  mind  at  the  time  of  executing  Uie  deeds, 
&c.    Frank  v.  Mainwaring,  2  Beav.  115. 

Form  of  issue  for  trying  the  validity  of  deeds 
executed  by  a  party  found  by  inquisition  to  have 
been  a  lunatic  from  a  time  anterior  to  the  execu- 
tion of  the  deed.    /&.,  4  Beav.  37. 

A  bill  was  filed  on  behalf  of  an  infant,  with 
the  sanction  of  the  moster,  to  set  aside  deeds 
executed  by  a  lunatic,  at  a  time  subsequent  lo 
that  to  which  he  had  been  found  lunatic  by 
inquisition.  An  issue  having  been  directed,  tlie 
jury  found  in  favour  of  the  deeds.  The  bill  woa 
dismissed  with  costs  of  suit,  and  of  the  issue.    Ih. 

An  issue  as  to  sanity  is  not  directed  merely 
upon  a  suggestion  in  an  award,  but  such  sug- 
gestion must  be  supported  by  evidence,  occa- 
sioning a  reasonable  doubt  as  to  the  sanity. 
Harrod  v.  Harrod,  1  K.  &  J.  4  ;  18  Jur.  85?. 

A  degree  of  Imbecility  below  what  would  be 
sufficient  to  justify  a  finding  of  lunacy  under  a 
commission  de  lunatico,  to;.,  will  be  sufficient  \o 
enable  a  court  of  equity  to  set  aside  a  deed,  if  it 
appears  that  undue  advantage  has  been  taken  of 
that  weakness,  such  as  it  is,  to  obtain  the  e::o- 
cution  of  the  deed.  Blackford  ▼.  Chrigtian^  1 
Knapp,  73. 

Yolnntarj  Dispoiition.]— A  settlement 

made  by  a  lunatic,  though  reasonable,  and  for 
the  convenience  of  the  £imily,  ought  to  be  set 
aside  in  equity.     Clerk  v.  Clerks  2  Vem.  414. 

-. —  Power  of  Attoniey.]—- A  lunatic  tenant 
in  tail  of  cooyholds  having  executed  powers  of 
attorney  autnorising  her  attorney,  first,  to  pro- 
cure her  admission  as  tenant  in  tail  in  the 
several  manors  of  the  copyholds ;  and,  secondly^ 
to  surrender  them  after  admission,  and  take  a 
readmission  in  fee : — Held,  that  the  transaction 
was  invalid,  and  that  the  estate  tail  was  not 
barred;  though,  at  the  instance  of  a  creditor 
disputing  the  lunacy,  an  issue  was  directed  as  to 
whether  the  lunatic  wa^,  at  the  time  of  her  exe- 
cuting the  powers  of  attorney,  of  sound  mind. 
Elliitt  ▼.  Inoe,  7  De  G.  M.  k  G.  475  ;  26  L.  J., 
Ch.  8^1  ;  3  Jur.  (N.8.)  597  ;  5  W.  B.  465. 

Gift.]— What   degree   of   weakness   6t 

intellect  in  a  donor  is  sufficient,  when  coupled 
wit^  the  fact  of  habitual  confidence  reposed  by 
him  in  the  donee,  to  avoid  a  gift,  oonsidercd^ 
qu^re.  Steed  v.  Galley,  2  Myl.  &  K.  52  ;  1  Eeen^ 
620. 

CompromiM  of  Aetion.] — ^Any  man  who  is  not 
a  lunatic  must  be  considered  competent  to  agree 
to  a  compromise  of  litigation  in  which  he  is 
engaged,  the  circumstances  under  which  the 
oompropiee  was  made  not  being  such  as  to 
a^ord  evidence  of  fraud.  Manhy  v.  Bewicke,  ft 
K.  4(  J.  3i2. 
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VMMMuriM— Lii^bilitj  iw.V- A  lunatic  may 
contract  for  necessaries  suitable  to  his  degree, 
and  an  action  will  lie  against  him,  notwith- 
standing an  inquisition  of  lunacy,  for  the  amount. 
Bagiter  y.  PorUmimih  (Earl),  7  D.  &  £.  614 ; 
5  B.  &  C.  170 ;  2  Car.  &  P.  178. 

Therefore,  where  a  person  of  rank  ordered 
carriages  siatable  to  his  condition,  and  the  coach- 
maker  supplied  them  bonA  fide  and  without 
fraud,  and  they  were  actually  used  by  the 
party:— Held,  that  an  action  would  lie  upon 
the  contract,  notwithstanding  an  inquisition  of 
lunacy  finding  the  party  to  be  of  unsound  mind 
at  the  time  the  carriages  were  ordered.    lb. 

An  action  of  debt  for  necessaries  supplied  will 
lie  against  a  lunatic.  Stedman  v.  Mart^  Kay, 
fi07 ;  23  L.  J.,  Ch.  908 ;  18  Jur.  744 ;  2  W.  B. 
462. 

Whether  a  person  who  supplies  a  lunatic  with 
necessaries,  knowing  him  to  be  a  lunatic,  can 
maintain  an  action  against  him  on  the  ground 
of  an  implied  contract,  quaere.  Weaver^  In  re, 
21  Ch.  D.  615 ;  48  L.  X.  93 ;  31  W.  B.  224 ;  47 
J.  P.  68— C.  A. 


Implied  Oontraot.] — ^The  law  will  raise 


an  implied  contract,  and  give  a  valid  demand  or 
debt  ii^nst  the  lunatic  or  his  estate  for  moneys 
expended  for  the  necessary  protection  of  his 
person  and  estate.  WUliafM  ▼.  Wenttoorth,  6 
Bear.  325. 

Semble,  a  contract  may  be  implied  in  favour 
of  a  perK)n  who  has  supplied  a  person  of  unsound 
mina,  though  not  so  found  by  inquisition,  with 
necessaries,  or  has  provided  him  with  proper 
protection  and  support.  NeUon  v.  Dunconibe, 
9  Beav.  211 ;  15  L.  J.,  Ch.  296  ;  10  Jur.  399. 

A  person  furnishing  neceemrj  supplies  tq  a 
dc  facto  lunatic,  not  so  found  by  commission,  if 
it  appears  that  he  did  not  do  it- from  charity,  or 
upon  the  credit  of  another  party,  may  prove  for 
the  amount  as  a  creditor  against  the  lunatic's 
real  or  personal  estate.  Wentujorth  v.  Tubb, 
1  y.  &  C.  C.  C.  171.  Aflarmed,  5  Jur.  1160  ;  12 
Ik  J.,  Ch.  61 ;  6  Jur.  980. 

Whenever  necessaries  are  supplied  to  a  person 
who  by  reason  of  disability  cannot  himself  con- 
tract, the  law  implies  an  obligation  on  the  part 
of  such  person  to  pay  for  such  necessaries  out  of 
his  own  property.  Accordingly  an  obligation 
may  be  implied  on  the  part  of  a  lunatic  (whether 
so  found  or  not)  to  repay  a  person  who  has  sup- 
plied necessaries  for  him,  wnen  the  necessaries 
supplied  are  suitable  to  the  position  in  life  of 
the  lunatic.  But  the  provision  of  money  or 
necessaries  must  be  made  under  circumstances 
which  would  justify  the  court  in  implying  the 
obligation,  i.e.  with  the  intention  on  the  part 
of  the  pei^n  making  the  provision  to  be  repaid 
for  so  doing,  and  to  constitute  a  debt  against 
the  lunatic's  estate.  Bhodet^  la,  re,  Bhoae*  v. 
modes,  59  L.  J.,  Ch.  298;  44  Ch.  D.  94;  62 
L.  T.  342 ;  38  W.  B.  385— C.  A. 

Wbere.a  stepfather  of  a  lunatic  (not  so  found 
by  inquisition)  had  contributed  to  his  mainten- 
ance and  paid  his  funeral  expenses :— Held  that 
on  neither  of  these  accounts  was  a  debt  created, 
charyreable  on  the  real  estate  of  the  lunatic  under 
3  &  4  Will.  4,  c.  104.  Carter  v.  Beard,  10  Sim. 
7 ;  3  Jur<  532. 

V.  A  ladv  of  unsound  mind  who  was  never  found 
a  lunatic,  and  whose  income  was  under  96Z.  a 
year,  was  confined  £rom  1855  down  to  her  death 
in  1881  in  a  private  limatio  a^lum  (it  a  cost  of 
1402.  a  year.     Her  brother  received  the  income 


of  her  property  and  applied  it  in  part  payment 
of  the  140^.,  paying  the  deficiency  out  of  his 
own  pocket  untU  his  death  in  1875.  After  his 
death  his  son,  who  was  his  executor,  oontinned 
to  receive  and  apply  .the  lady's  income  in  the 
same  manner,  and  the  deficiency  was  made  good 
partly  by  him  and  partly  by  his  brother  and 
sisters.  No  claim  was  ever  made  by  any  of 
these  persons  against  the  lady's  estate  during 
her  life,  nor  did  any  of  them  appear  to  have  kept 
any  account  against  her  after  her  death  : — Held, 
that  the  defiotoney  was  provided  under  circum- 
stances from  which  no  implied  obligation  could 
arise. .  Carter  v.  Beard  (10  Sim.  7)  doubted ; 
Weaver^  In  re  (21  Ch.  D.  615),  explained.    Ih, : 

Contract  made  by  Wild  of  Lnnatio.]— The 
plaintiff  was  a  tradesman,  and  the  defendant 
had  given  his  wife  authority  to  deal  with  the 
plaintiff,  and  had  held  her  out  as  his  agent  and 
as  entitled  to  pledge  his  credit.  Afterwards,  the 
defendant  became  insane,  and  whilst  his  nudady 
lasted  his  wife  ordered  goods  from  the  plaintiff, 
who  accordingly  suppli^  them.  At  the  time  of 
supplying  the  goods  the  plaintiff  was  unaware 
that  the  defendant  had  become  insane.  The 
defendant  afterwards  recovered  his  reason,  and 
then  refused  to  pay  for  the  goods  supplied  to  his 
wife  by  the  plaintiff : — ^Held,  that  the  defendant 
was  Uablc  for  the  price  of  the  goods.  Brew  v. 
Nunn,  48  L.  J.,  Q.  B.  591 ;  4  Q.  B.  D.  661 ;  40 
L.  T.  671  ;  27  W.  B.  810— C.  A. 

A  husband  is  liable  for  necessaries  supplied  to 
his  wife  during  the  period  of  his  lunacy.  Bead 
V.  Legard,  6  Ex.  637 ;  20  L.  J.,  Ex.  309 ;  15 
Jur.  494. 

Proof  was  allowed  in  equity  against  the  estate 
of  a  testator,  for  money  advanced  to  his  wife 
during  his  lunacy,  and  applied  by  her  in  pay- 
ment of  her  necessary  es^nses,  though  she 
had  a  separate  income.  Wood,  In  re,  David- 
son V.  Wood,  1  De  O.  J.  &  S.  465  ;  32  L.  J.,  Ch. 
400 ;  9  Jur.  (N.8.)  589  ;  8  L.  T.  476 ;  11  W.  B. 
791. 

Separate  Sftato.1— A  wife  was  entitled 

to  separate  estate  derived  from  her  first  husband. 
Her  second  husband  became  lunatic,  and  she 
incurred  a  debt  in  order  to  pay  for  necessaries 
for  him  and  herself  during  his  lunacy.  Upon 
his  death  the  lender  carri^  in  a  claim  against 
his  estate: — Held,  that  the  wife  was  entitled 
to  pledge  her  husband's  credit  for  necessaries. 
lb, 

Sopain  to  HouM.]— In  an  action  for  the 

price  of  necessary  repairs  done  to  the  defendant's 
house,  it  appeiured  that  ho  was  a  lunatic,  and  that 
the  work  was  done  by  order  of  his  wife,  with 
knowledge  on  the  part  of  the  plaintiff  of  the 
husband's  lunacy..  The  wife  had  ^ways  received 
a  sufficient  allowance  from  her  husband's  estate : 
— Held,  that  the  husband  was  not  liable,  as, 
under  the  circumstances,  the  wife  had  no  more 
authority  to  pledge  his  credit  than  she  would 
have  had  if  he  had  been  sane,  and  had  provided 
her  with  means  for  all  necessaries.  Bichard- 
son  Y.Bu  Bois,  10  B.  k,  S.  830 ;  39  L.  J.,  Q.  B, 
69;  L.  B.  5  Q.  B.  51 ;  21  L.  T.  635;  18  W.  B, 
62. . 

LueU  lAtarraL]— Acts  done  by  lunatic,  during 
lucid  intervals,  are  valid.  HaU  v.  ITamni,  9 
Yes.  610 ;  7  B.  B.  806. 
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Bpeeifle  PirltoouuiM.] — Upon  bill  for  specific 
performance  of  contract  OYerreached  by  com- 
mission of  lanac7f  the  plaintiffs  not  having 
traversed  the  inquisition,  an  issue  was  directed 
whether  the  defendant  was  lunatic  at  the  execu- 
tion ;  if  so,  whether  he  had  lucid  intervals,  and 
whether  the  contract  was  executed  during  a  lucid 
interval ;  the  difficulties  in  executing  the  con  tract, 
which  was  for  sale  of  estate  vested  in  lunatic, 
viz.  that  the  price  was  to  be  paid  by  persons  to 
be  nominated,  not  appearing  strong  enough  to 
preclude  the  previous  inquiry  with  a  view  to 
performance,  the  plaintifE  being  willing  to  take 
the  title.  IfaU  v.  Warren,  9  Yes.  605  ;  7  B.  B. 
306. 

Speciflc  performance  of  an  agreement  decreed 
agahist  one  who  afterwards  beoune  a  lunatic. 
Otoeji  V.  Daviet,  1  Yes.  Sen.  82. 

On  a  claim  by  vendor  for  specific  performance 
by  purchaser,  found  by  inquisition  to  have  been 
lunatic  at  the  time  of  the  contract,  the  court 
declared  the  contract  to  have  been  null  and  void, 
and  ordered  the  residue  of  the  deposit,  after 
deducting  the  vendor's  costs,  charges  and 
expenses,  to  be  repaid  to  the  committee  of  the 
lunatic's  estatiC.  thvit  v.  Beavan^  22  L.  J.,  Gh. 
638  ;  17  Jur.  369. 


IMnsioai — Oenwal  iBfeebltneiit.]  — 


Action  by  purchaser  against  executors  of  vendor 
for  specific  performance  of  an  agreement  to  sell 
an  estate.  Defence,  unsoundness  of  mind  and 
incapability.  It  was  held  on  the  evidence  that 
the  vendor,  who  was  eighty  years  of  age,  suffered 
from  brain  disease  and  insanity  produced  thereby 
as  well  as,  and  distinct  from,  insanity  evidencing 
itself  in  delusions,  and  also  from  enfeeblement 
of  mind.  One  of  such  delusions  did  to  some 
extent  enter  into  the  matter  of  the  contract, 
but,  in  the  opinion  of  the  court,  not  so  far  as  to 
form  the  foundation  of  it.  The  medical  evidence 
was  that  the  vendor,  though  capable  to  some 
extent  of  transacting  business,  was  not  competent 
to  enter  into  the  contract  in  question,  which, 
however,  was  reasonable  and  simple.  There  was 
strong  lay  evident  that  the  vendor  perfectly 
understood  the  transaction.  The  court  being  of 
opinion  on  the  whole  evidence,  notwithstanding 
the  medical  testimony,  that  the  vendor  was 
sufficiently  sane  at  the  time  to  understand,  and 
did  understand,  the  transaction,  granted'  specific 
performance.    Mirkin  v.  Wiftg^  63  L.  T.  80. 

Contraot  by  Lunatio  beldre  Lunaoy— Contraot 
ZxMUted  or  BxMutorj— YettiBg  Order.]  —  M., 

by  writing,  agreed  to  sell  his  leasehold  premises 
and  his  business  to  T.  and  G.  for  a  sum  of  which 
2,535/.  was  to  be  paid  at  once,  the  residue,  3,0502., 
at  the  end  of  five  years.  Possession  was  given, 
and  the  2,535Z.  duly  paid.  After  this  M.,  who 
resided  abroad,  was  found  lunatic  abroad,  and  a 
curator  was  appointed,  with  authority  to  receive 
the  3,0502.  T.  and  G.,  and  the  curator,  petitioned 
that  on  payment  of  the  3,050Z.  and  interest  to 
the  curator,  the  leasehold  premises  might  be 
ordered  to  vest  in  T.  and  G. : — Held,  that  under 
the  Lunacy  Act,  1890,  s.  135,  an  order  could  be 
made  vesting  the  leasehold  in  T.  and  G.,  such 
order  to  be  dated  and  drawn  up  after  payment 
of  the  S,050Z.  to  the  curator.  Pagaiws  Trust, 
In  re,  [1892]  1  Ch.  236  ;  66  L.  T.  244--0.  A. 

CoYMMUiti  by  Lunatle  befivn  and  after 
Lvaaoy.] — A  previoua  covenant  by  a  person  of 
sound  Dund  must  prevail  against  any  suoseqnent 


mental  incapacity.  Affleeh  v.  Affleck,  3  Sm.  &  G. 
394. 

Covenant  by  G.,  on  his  marriage,  that  if  he 
came  into  possession  he  would  exercise  the  power 
of  jointure,  which,  by  the  terms  of  the  bill,  could 
only  be  exercised  by  a  tenant  for  life  in  possession. 
G.,  before  coming  into  possession,  became  of 
unsound  mind :  —  Held,  the  coi^enant  was  a 
defective  execution  of  the  power,  which  the 
court  would  enforce  against  tne  remainderman. 

n. 

h,  Mabbiaoe. 

PromiM  of  Xaniage.] — After  a  promise  of 
marriage  the  man  discovered  that  the  woman 
had,  before  the  promise,  been  a  lunatic,  and  con- 
fined Via  such,  and  on  that  ground  he  refused  to 
marry : — Held,  that  these  facts  formed  no  answer 
to  an  action  for  breach  of  the  promise.  Baker 
V.  CaHwright,  10  C.  B.  (N.8.)  124  ;  30  L.  J.,  C.  P. 
364  ;  7  Jur.  (N.8.)  1247. 

Hnsbaad  Lunatle— Conyersion  by  Wlft  of  his 
Property.] — ^An  action  was  brought  by  the  repre- 
sentative of  a  deceased  husbuid  against  the 
representatives  of  his  deceased  wife,  and  the 
statement  of  claim  stated  that  the  wife  during 
the  lifetime  of  the  husband  (who  was  a  lunatic, 
though  not  so  found  by  inquisition)  took  posses- 
sion of  and  sold  oeitain  of  the  chattels  and 
applied  the  proceeds  of  sale  to  her  own  use,  and 
claimed  to  recover  the  proceeds  from  the  wife's 
estate  in  the  hands  of  her  ejcecutors  : — ^Held,  on 
demurrer,  that  the  action  was  sustainable. 
WUliamg,  In  re,  Williams  v.  Stratton,  50  L.  J., 
Ch.  495  ;  44  L.  T.  600. 

•: Property  of  mf 6 — ^Boduotion  into  Posses- 

sion.] — A  married  woman  who  was  the  committee 
of  the  estate  and  person  of  her  lunatic  husband, 
was  entitled  to  stock  which  was  standing,  in  the 
name  of  a  trustee,  for  her  ;  this  stock  was,  under 
an  order  made  in  the  lunacy,  transferred  into  the 
name  of  the  accountant-general,  in  the  matter 
of  the  lunacy,  and  part  of  it  was  afterwards  sold 
out  and  a^^ied  in  payment  of  costs ;  the  lunatic 
died,  leaving  his  wife  him  surviving : — Held,  that 
the  stock  hi^  been  reduced  into  the  possession  of 
the  lunatic,  and  that  the  wife  was  not  entitled 
to  it  by  right  of  survivorship.  Jenkins,  In  re, 
5  Buss.  183. 

Separata  Estate  of  Wife — ¥aiateiiaaee.] 

— ^The  court  will  not  allow  the  wife  of  a  lunatic  to 
convey  her  separate  estate,  under  3-^4  WilL  4, 
c  74,  8.  91,  without  some  explanation  as  to  the 
nature  of  the  lunatic*s  property,  and  whether 
it  contributes  to  the  wife's  support.  Sarah 
Cloud,  In  re,  15  C.  B.  (N.B.)  833;  3  N.  B. 
429. 

Wile  XfUnatie—- Arrears  of  Pin-meney-^Aetion 
fer  not  maintainable.] — ^F.,  upon  her  marriage 
with  C,  under  the  trusts  of  a  marriage  settle- 
ment executed  in  1771,  became  entitled  to 
annuities  charged  upon  land,  by  way  of  pin- 
money,  amounting  to  1,000/.  per  annum  :  C,  who 
afterwards  became  Duke  of  Norfolk,  died  in  1815. 
In  1816,  upon  a  commission  of  lunacy,  F.  was 
found  a  lunatic,  without  a  lucid  int^val,  from 
December,  1782.  During  all  this  time  she  had 
lived  with  her  husband,  and  in  general  society 
according  to  her  rank.  In  1820  F.  died  intestate. 
Upon  a  bill  filed  in  chancery  by  the  adminis- 
trator of  F.,  against  the  executor  of  0.  claiming 
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be  at  liberty  to  sell  his  share  after  g^lTing  notice 
to  the  others,  who  were  to  hare  a  right  of  pre- 
emption. One  of  the  partners  became  a  lunatic, 
ana  committees  of  his  estate  were  appointed.  On 
a  bill  filed  by  the  plaintiff  (who  had  purchased 
the  shares  of  the  other  two  partners)  against  the 
committees  of  the  lunatic,  praying  a  (Sssolntion 
of  the  partnership  and  the  usual  accounts: — 
Held,*  that  the  partnership  must  be  dissolved,  and 
the  properly  offered  for  sale  as  a  going  concern 
by  some  person  to  be  appointed  other  than  the 
parties.  Rowlandi  v.  beam,  31  L.  J.,  Ch.  265  ; 
8  Jur.  (N.8.)  88  ;  5  L.  T.  658  ;  10  W.  B.  186. 

The  court  will  not  compel  a  person  to  carry  on 
partnership  with  the  committees  of  a  lunatic  or 
to  have  the  share  of  a  lunatic  partner  ascertained 
by  an  Inquiry  what  a  stranger  would  giye  for  it. 
Jb, 

Notice  to  the  lunatic  partner  before  his  lunacy 
of  the  intention  of  another  partner  to  sell  his 
share: — Held,  to  bind  the  committees  afterwards 
appointed,  and  that  they  had  no  right  of  pre- 
emption under  the  deed.    lb. 


arrears  of  pin-money  from  December,  1782,  to 
the  death  of  0. : — Held,  that  the  claim,  under  the 
circumstances,  was  not  sustainable.  Howard  t. 
Digby  i£arl),  8  Bligfa  (N.S.)  224 ;  2  a.  4c  F. 
634  ;  5  8im.  380.  Beyersing,  S,  (7.,  nom.  Dlgby 
iJEarl)  T.  Howard,  4  Sim.  588  ;  1  L.  J.,  Ch.  3. 

PortiMi  dirtotad  to  be  paid  te  Hulwiid 

«&  naldair  iettltmeat  —  AnignniMt  by  Hus- 
band to  Groditon.] — ^The  portion  of  a  lunatic 
was  ordered  to  be  paid  to  the  master,  and  the 
husband  was  to  haye  it  on  making  a  settlement 
He  made  no  settlement,  but  assigned  it  to  his 
creditors,  and  died  without  issue ;  then  the  wife 
died.  Decreed,  the  creditors  of  the  husband  to 
haye  this  portion.  M^htingale  y.  Zoekman, 
Moseley,  230  ;  Fitzg.  148. 

Jndioial  Separatioii  —  Allowaaco  out  of 
Lunatio'i  Eitato— Anigmnoiit  o£] — On  a  decree 
for  judiciiU  separation  an  order  was  made  for 
payment  of  &01.  a  year  to  the  wife  as  permanent 
alimony.  The  husband  was  afterwards  found 
lunatic  by  inquisition,  and  by  an  order  in  lunacy 
and  chancery  the  dividends  of  a  sum  of  stock  to 
which  he  was  entitled  in  a  chancery  suit  were 
ordered  to  be  carried  to  his  account  in  the  lunacy, 
and  BOl.  a  year  to  be  paid  out  of  them  to  his  wife 
in  respect  of  her  alimony  till  further  order.  The 
wife  assigned  the  annuity  to  a  purchaser,  who 

E resented  a  petition  in  lunacy,  and  in  the  suit  to 
ave  the  annuity  paid  to  her : — field,  that  the 
petition  must  be  refused,  on  the  ground  that 
whether  the  annuity  was  considered  as  alimony 
or  as  an  allowance  made  to  the  wife  by  the  court 
in  lunacy,  it  was  not  assignable.  EobinsoM^  In 
ro,  53  L.  J.,  Ch.  986  ;  27  Ch.  D.  160 ;  51  L.  T. 
737 ;  83  W.  B.  17— C.  A. 

DisMlutioii  of  Xarriafo— fvit  by  Committoo.] 

—The  lunacy  of  a  husband  or  wife  is  not  a  bar 
to  a  suit  by  the  committee  for  the  dissolution 
of  the  lunatic's  marriage.  Such  a  suit  may  be 
instituted  by  the  committee  of  the  lunatic. 
Haker  v.  Baker,  6  P.  D.  12 ;  49  L.  J.,  P.  83— 
C.A. 
See  also  Husband  and  Wife— Mabbiaoe. 


e.  Pabtnebship. 

IMiMlutioB  of  Partnonhip.] — ^A  partner  who 
tias  become  incurably  insane  may  obtain  a 
decree  for  dissolution  of  the  partnership  on  this 
ground,  and  lUthougfa  he  has  not  been  found 
lunatic  by  inquisition,  may  institute  a  suit  for 
dissolution  by  nis  next  friend,  alleging  that  the 
lunatic  is  incurably  insane,  and  that  the  dissolu- 
tion is  for  the  benefit  of  the  lunatic,  and  the 
txmrt  will  entertain  the  suit,  in  order  to  protect 
the  property  of  the  lunatic.  Jones  v.  Lutyd,  43 
L.  J.,  Ch.  826  ;  L.  B.  18  Eq.  265 ;  30  L.  T.  487  ; 
-32  W.  B.  785. 

Votioo.] — When  parties  enter  into  a 

ftartnership  at  will,  notice  to  one  by  the  others 
that  they  wish  to- dissolve  the  partnership  must 
be  considered  as  an  overture  to  an  effectual  dis- 
-oolution.  For  this  pun)ose,  a  notice  to  a  person 
of  unsound  mind,  not  found  a  lunatic  by  inqui- 
sition, held  good  and  dissolution  decreed  from 
the  date  of  the  notice.  MeUUh  v.  Keen,  7  W.  B. 
629. 

Three  persons  mutually  agreed  to  carry  on  and 
work  together  certain  mineral  property ;  the  deed 
of  partncmhip  providing  that  eacn  patty  should 


Sorrieo  of  Writ— Butinofi  earriod  on  by 

Lunatio  in  the  Vame  of  a  Finn.]  —  Ord.  IX. 
r.  6a,  of  the  Bules  of  Court,  whicn  permits,  in 
certain  cases,  the  service  of  a  writ  at  the  prin- 
cipal place  of  business  carried  on  by  one  pci-son 
in  the  name  of  a  firm  apparently  consisting  of 
more  than  one  person,  does  not  apply  where  such 
person  is  a  lunatic  or  of  unsound  mind.  In  such 
a  case  the  proper  mode  of  service  is  that  laid  down 
in  Ord.  IX.  r.  6.  Fore  Street  Warehouse  Ch.  v. 
Durrant,  52  L.  J.,  Q.  B.  287  ;  10  Q.  B.  D.  471  ; 
48  L.  T.  581  ;  31 W.  B.  766. 

See  also  Pabtkbbship. 


d,  Tbusts. 

iS^TBUST  AND  TBUSTEE  (VEBTING  OBDEBS). 


0.  HOBTOAGBB 

Luaatio  Mortgagee — ^Payment  ofll]  —  If  the 
mortgagor  be  rMdy  to  pay,  the  committee  of  a 
lunatic  mortgagee  should  apply  for  a  rcfercncc 
under  the  statute,  and  it  seems  he  would  not  be 
allowed  to  bring  an  action.  Richards,  Ex^rte, 
IJ.  A  W.  264. 

PotitioB — Coiti.] — When  a  mortgagee 

becomes  of  unsound  mind,  and  the  mortgagor 
desires  to  pay  off  the  mortgage  debt,  and  pre- 
sents a  petition,  to  obtain  a  vesting  order,  he 
must  pay  the  whole  of  the  mortgage  debt  and 
interest  into  court,  and  will  not  b»  allowod  4he 
costs  of  his  petition,  nor  will  he  have  to  pay  the 
mortgagee's  costs.  Sparks,  In  re,  6  Ch.  D.  301 ; 
37  L.  T.  301  ;  25  W.  B.  869. 

And  see  TBU8T  and  Tbubteb  (Ybstixo 
Obdebs). 

/.  POWBBS. 

OoMont  to  ozoroiso  of  Power  of  ▲dTaaeoBont 
Vy  Committoo.]  —  A  marriage  settlement  con- 
tained a  power  of  advancement  exercisable  by 
the  trustees  after  the  death  of  the  husband  and 
wife,  or  at  any  time  previously  if  they  or  the 
survivior  of  them  should  direct.  The  husband 
was  found  lunatic  ;  —  Held,  that  under  the 
Lunacy  Begulation  Act,  1853,  s.  137,  the  court 
had  jurisdiction  to  authorise  the  committee  to 
consent  on  bdiaif  of  the  lunatic  to  the  exercise 
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of  the  power.    Xrrillr,  In  re,  53  L.  J.,  Ch.  433  ; 
ai  Ch.  D.  161  ;  54  L.  T.  290— C.  A. 


Land  of  whieli   Luiuttio   Mortgagee — 


Power  of  Sale.] — The  master  in  lanacy  having 
)  eported  that  it  was  desirable  that  property  of 
which  the  lunatic  was  mortgagee  shoald  be  sold 
under  a  power  of  sale  in  the  mortgage,  the  court 
declined  to  make  an  order  authorising  the  com- 
mittee to  sell  and  to  convey  the  estate  to  the 
purchaser,  but  only  directed  him  to  sell,  leaving 
the  transfer  of  the  legal  estate  to  be  dealt  with 
on  a  subsequent  application  under  the  Trustee 
Act,  1850.  Haricood,  In  rtf,  66  L.  J.,  Ch.  974  ; 
85  Ch.  D.  470 ;  56  L.  T.  502  ;  36  W.  B.  27— 
C.  A. 

Ord.  I.  18M),  art.  8.]  —  Article  3  of  Ord.  I. 
1850,  applies  to  the  case  where  the  donee  of  a 
power  is  lunatic.  Tilt  v.  Jevtelyn^  14  Jur.  848. 
See  19  L.  J.,  Ch.  &72,  as  to  Article  11  of  the  same 
Order. 

Appointment  of  new  Tmateee — Order  antho- 
rUing  Sxeention  of  Power  on  behalf  of  Lnnatle 
by  appointing  two  named  Pereone  —  Yetting 
Order.]  —  Where  a  pei'son  entitled  to  a  life 
interest  under  a  settlement  of  stock  who  has  the 
power  to  appoint  new  trustees  of  such  settlement 
in  the  event  of  the  death  of  any  trustee,  becomes 
of  unsound  mind,  there  is  jurisdiction  on  the 
death  of  the  trustees  to  make  an  order  autho- 
rising another  person  to  exercise  such  power  on 
behalf  of  such  pei*ron  by  appointing  two  named 
persons  as  new  trustees,  and  vesting  in  them 
when  appointed  the  right  to  call  for  a  transfer 
of  the  stock.  Such  orders  should  in  future  be 
accompanied  by  a  certificate  of  the  master  that 
the  d^d  of  appointment  had  been  duly  executed. 
Tiie  jurisdiction  to  make  such  an  order  is  given 
by  the  Lunacy  Acts,  the  power  to  appoint  being 
a  fiduciary  one.  Bovomer^  In  re  (3  De  G.  &  J. 
658),  and  SkeaVt  Settlement,  In  re  (42  Ch.  D. 
522),  approved.  Sh-ortridffe^  In  re,  64  L.  J.,  Ch. 
191  ;  [1896]  1  Ch.  278  ;  12  B.  81  ^  71  L..T.  799 ; 
43  W.  B,  267  ;  60  J.  P.  38— C.  A. 

Committee  —  Lnnaey  Begnlatien  Aet, 

185S,  M.  187,  188.] — Form  of  omer  directing 
the  committee  of  the  estate  of  a  lunatic  to 
exercise  a  power  of  appointing  new  trustees 
vested  in  lunatic.  Bommcr,  In  re,  3  De  O.  &  J. 
658 ;  28  L.  J.,  Ch.  618 ;  5  Jur.  (N.8.)  348 ;  7 
W.  B.  313. 

The  court  declined  to  make  an  order  under 
the  Trustee  Act,  1850,  appointing  a  new  trustee, 
in  a  case  where  there  was  an  existing  power  of 
appointment  vested  in  a  lunatic  tenant  for  life, 
in  the  absence  of  the  committee  of  the  lunatic, 
and  directed  the  petition  to  stand  over,  with 
liberty  to  serve  the  committee  with  the  petition. 
Pttrke's  Tmst,  In  re,  8  L.  T.  378;   11  W.  B. 

<*«>^"  •  Consent  of  Lnnatle  Tenant  for  Uii.]— 
A  w^iU  contained  a  power  of  appointment  of  new 
trustees  exercisable  with  the  consent  of  the 
tenant  for  life.  The  trustees  having  died,  the 
tenant -for  life,  who  had  been  found  lunatic,  pre- 
sented a  petition  in  lunacy  -and  chancery  by 
the  committee  of  her  estate  as  next  friend  for 
the  appointment  of  new  trustees: — ^Held,  that 
.there  was  no  jurisdiction  in  lnnaey  to  appoint 
new  trustees,  and  that  the  only  proper  applica- 


tion in  lunacy  was  to  ask  for  an  order  antho* 
rising  the  committee  to  consent  on  behalf  of  the 
lunatic  to  an  appointment  of  trustees  under  the 
power.  GarrtSi,  In  re,  66  L.  J.,  Ch.  311 ;  31 
Ch.  D.  164 ;  64  L.  T.  291  ;  34  W.  B.  157— 
C.A. 

Lnnatle  Proteetor  of  Settlement]  — For  the 
principles  by  which  the  Lord  Chancellor,  when 
protector  of  a  settlement  in  the  place  of  a  lunatic 
will  be  g^iided,  in  giving  or  withholding  his  con- 
sent to  a  deed  of  disposition  under  the  Fines  Bsxdi 
Becoveries  Act.  Newman,  In  re,  2  Mont.  k.  C. 
112. 

Order  made  by  the  Lord  Chancellor,  as  pro- 
tector under  the  3  &  4  Will.  4,  c.  74,  to  enable  a 
quasi  tenant  in  tail  in  remainder  of  a  sum  of 
stock,  of  which  the  tenant  for  life  was  a  lunatic, 
to  dispose  of  the  fund.  Orant  v.  Yea,  3  MyL  &  K. 
246. 

Under  the  act  3  &  4  Will.  4,  c  74,  for  the 
abolition  of  fines  and  recoveries,  the  Lord  Chan- 
cellor is  not  the  protector  of  the  settlement  in 
the  place  of  a  lunatic,  when  the  lunatic  is  tenant 
in  tail  in  possession.  Wood,  In  re,  3  MyL  &  C. 
266  ;  7  L.  J.,  Oh.  144  ;  2  Jur.  201. 

Semble,  that  where  a  lunatic  has  a  particular 
estate,  in  respect  of  which  the  Lord  Chancellor 
is  protector  of  the  settlement,  and  has  also  the 
remainder  or  reveiaion  fee,  subject  only  to  an 
intervening  estate  tail,  his  lordship  will  not 
concur  in  any  deed  for  bamng  the  estate  taiL 
lb. 

The  Lord  Chancellor  of  Great  Britain,  and  not 
the  Loid  Chanoellor  of  Ireland,  is  the  protector 
of  a  settlement,  in  the  place  of  a  lunatic,  of 
estates  situated  in  Wales,  although  the  party 
is  resident  in  Ireland,  and  has  been  found  lunatic 
by  inquisition  issued  by  the  Lord  Chancellor  of 
Ireland.  The  Lord  Chancellor,  in  acting  as  pro- 
tector of  a  settlement  in  the  place  of  a  lunatic, 
considers  the  moral  as  well  as  the  legal  result  of 
his  consent  to  bar  remainders  over.  And  where 
the  only  child  of  the  lunatic,  who,  upon  her 
marriage,  had  converted  her  estate  tail  into  a 
base  fee,  reserving  a  power  of  appointment, 
required  bis  consent  to  bar  the  remainders  over, 
the  Lord  Chancellor  refused  his  consent,  the 
remainder  over  being  to  the  brother  of  the 
lunatic.  Oraydon,  In  re,  1  Mac  &  G.  666 ;  2 
^.  k  Tw.  182  ;  14  Jur.  157,  211. 

The  Lord  Chanoellor  refused  his  consent  in 
the  absence  of  the  remainderpaan,  and  where  the 
effect  of  such  consent  would  have  been  to  vest 
the  estates  in  the  husband  of  the  tenant  for  life, 
to  the  exclusion  of  her  issue,  and  also  of  the 
brother  of  the  lunatic,  that  brother  being  the 
remainderman.    .1  b. 

Where  the  tenant  in  tail  in  possession  is  a 
lunatic,  the  Lord  Chancellor  has  an  authority 
under  the  3  &  4  WilL  4,  c.  74,  to  consent  to  the 
first  tenant  in  tail  in  remainder  barring  the 
subsequent  limitations,  on  a  proper  case  being 
made  out  for  the  exercise  of  that  authority, 
Blewitt, /niv, 6 De  G.  M.  ^  G.  187 ;  26  U  J.,  Ch. 
393 ;  2  Jur.  (K.S.)  217  ;  4  W.  B.  196. 

Barring  Sntail— B^wera  of  Oenrt  in  rtUtion 

to.]— A  lunatic  was  tenant  for  life  of  real  estates, 
including  the  advowson  of  a  zeotoiy.  A  lease  of 
this  property  had  been  granted  bv  order  of  the 
court  for  ninety-nine  years,  if  the  lunatic  should 
so  long  live.  This  lea3e  bad  become  vested  in  a 
person  who  was  also 'first  tenant  in  tail  in 
remainder  expectant  on  the  death  of  the  lunatic 
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agreeably  to  the  practice  of  the  Ecclesiastical 
CJourt.    Ecehjn,  Exparte^  2  MyL  &  K.  3. 


withont  issme  male.  The  Innatfc  was  over  eighty 
years  of  age,  and  had  never  had  any  issue.  The 
first  tenant  in  tail  in  remainder  wishing  to  sell 
the  next  presentation  to  the  rectory  presented  a 
petition  praying  the  court,  as  protector  of  the 
settlement,  to  consent  to  the  barring  of  the 
entail  of  the  advowson: — ^Hcld.  that  the  court 
ought  not  to  interfere,  as  the  application  was 
not  made  for  the  benefit  of  the  lunatic's  estate. 
Tkorp  or  TJiarp,  In  re,  3  Ch.  D.  59 ;  35  L.  T.  293. 

\Vucre  there  was  a  devise  of  real  estate  to 
trustees,  upon  trust  to  raise,  by  sale  or  mortgage. 
certain  sums  of  money,  and  subject  thereto,  to 
the  use  of  A.  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  with  remainders  over ;  and  iu 
a  suit  instituted  in  the  Court  of  Exchequer,  a 
decree  for  a  sale  of  the  real  estate  had  been 
made,  and  a  sale  accordingly  had ;  but  i^nchng 
the  proceedings  A.  died,  leaving  three  sons,  of 
whom  S.,  the  eldest,  and  first  tenant  in  tail, 
under  the  will,  was  a  lunatic,  and  so  found  by 
inquisition : — Held,  that  the  court  had  no  juris- 
diction under  1  Will.  4,  c.  65,  s.  28,  to  order  the 
committee  of  the  lunatic  to  execute  the  deed  for 
barring  the  entail  of  the  estates.  Sherrett^  In 
re,  2  Dr.&  War.  585. 

Where  a  lunatic  has  an  equitable  estate  tail,  it 
may  be  barred  without  the  concurrence  of  the 
committee  of  his  estate.    lb; 

Copyholds.!  —  A  person  who  was 

tenant  in  tail  of  copyhold  estates  was,  by  inquisi- 
tion, found  lunatic  in  1852,  and  the  lunacy  was 
dated  back  to  the  1st  May,  1846.  The  lunatic 
subsequently  obtained  permission  to  traverse  the 
inquisition,  but  died  without  having  ddne  so.  In 
1847  the  lunatic  had  executed  d^s  (not  pur- 
suant to  any  contract  with  third  parties)  appoint- 
ing an  attorney  to  surrender  the  copyoold  to 
uses,  so  as  to  enlarge  her  estate  tail  into  a  fee 
simple,-  and  the  surrender  was  made  accordingly. 
Upon  a  claim  by  a  simple  contract  creditor  to 
make  this  copyhold  property  liable  : — ^Held,  that 
the  entail  was  not  effectually  barred,  there  being 
no  analogy  to  the  old  doctrine  that  fines  and 
recoveries  were  good  although  made  by  a  lunatic, 
which  depended  on  a  fiction,  a  deed  barring  an 
entail  being  now  open  to  every  objection  that 
might  be  taken  to  any  other  deed.  Elliot  v. 
Incf,  7  De  a.  M.  &  O.  475  ;  26  L.  J.,  Ch.  821  ;  3 
Jur.  (K.8.)  597  ;  5  W.  R.  466^ 

g.  EXECUTOB  OB  ADMIKI8TBAT0B. 

Administration— To  Onarfllam  of  Poor.l — A 

person  died  lunatic  and  intestate,  having  oeen 
maintained  since  1862  in  the  county  lunatic 
asylum  at  the  cost  of  the  Totnes  Union  ;  he  was 
nevertheless  entitled  to  440Z.  His  only  next  of 
kin  was  a  lunatic  sister: — ^The  court  granted 
administration  to  the  nominee  of  the  guardians 
of  the  Totnes  Union,  as  being  creditors  under 
12  k,  18  Vict.  c.  103,  s.  16,  the  grant  to  be  for 
the  use  and  benefit  of  the  lunatic  sister  during 
her  lunacy.  Windsatt  ▼.  Sharland,  41  L.  J., 
P.  &  M.  9  ;  L.  B.  2  P.  &  H.266  ;  25  L.  T.  574  ; 
20  W.  B.  211. 

Oraat  to  Adminiitrator  durante  aaini 

Titio.l — ^Where  the  next  of  kin  of  a  deceased 
lunatic  was  of  unsound  mind,  though  not  so 
found  by  inquisition,  a  transfer  of  the  lunatic's 
personal  estate  was  directed  to  be  made  to  the 
person,  to  whom  administration  durante  animi 
Yitio  of  such  next  of  kin  had  been  granted. 


Lnnatie  Husband— Wils  Bzoentriz.]— Where 
a  feme  covert  had  been  appointed  one  of  the 
executors  of  a  will,  and  her  husband  was  a 
person  of  unsound  mind,  the  court  refused 
to  restrain  her  from  applying  for  and  obtaining 
probate,  but  intimated  that  if  probate  was 
granted  to  her,  an  injunction  mi^ht  issue  to 
restrain. her  from  receiving  or  intermetldling  with 
the  estate.  Yettt  v.  Palmer,  2  N.  B.  255 ;  ^ 
L.  T.  528  ;  11  W.  B.  765. 

See  (iUo  Powers. 

V.  INSANITY  IN  BELATION  TO  CERTAIN 
ACTS  OF  PARLIAMENT  AFFECTING 
BEAL  ESTATE. 

a.  Settled  Estates  Acts. 

Loatof  and  Balos  of  Bottled  Sitotof  Aet  (19  ft  90 

Viet.  e.  190),  i.  86— Lnnatio  Tenant  in  Tail — 
AppUoation  }sf  or  Coniont  of  Committee  — 
Praetioe.] — ^The  committee  of  a  lunatic  tenant  in 
tail,  before  making  or  consenting  to  an  applica- 
tion to  the  Court  of  Chancery  under  the  Leases 
and  Sales  of  Settled  Estates  Act  for  the  sale  of 
the  lunatic's  estate,  must  obtain  the  authority  of 
the  jurisdiction  in  lunacy  by  an  application  to 
the  master  in  lunacy,  whose  report  must  be 
approved  by  the  lords  justices.  Woi*dtuich''$ 
Settled  Ettatei,  In  re,  L.  B.  3  Ch.  229  ;  16  W.  R. 
469,  532. 

Senriee  of  AvpUoBtidn  on  Lnnatie  hayinj^ 


remote  Contingent  uitereit.] — The  setTice  of  an 
intended  application  under  the  Settled  Estates 
Acts  (19  &  20  Vict,  c.  120),  on  a  periK)n  of 
unsound  mind,  not  so  found  by  inquisition,  who 
had  only  a  remote  contingent  interest  Was  dis- 
pensed with,  there  being  others  in  the  same 
interest  who  concurred.  Frankling'g  Settled 
EdaUi,  In  re,  7  W.  B.  45. 

Appointpent  of  Guardian  to  eonour  in 

Petition.] — ^A  guardian  may  be  appointed  to 
concur  for  a  lunatic  in  a  petition  under  the 
Leases  and  Sales  of  Settled  Estates  Act  T>n- 
ner'e  Settled  Ettatee,  In  re,  L.  B.  6  Eq.  249  ;  16 
W.  B.  1038. 

The  court  cannot  appoint  a  guardian  to  con- 
sent on  behalf  of  a  lunatic  not  so  found  by 
inquisition,  to  a  sale  of  his  estate.  CUntgh"* 
Eitate,  In  re,  42  L.  J.,  Oh.  893 ;  L.  B.  15  Eq. 
284  ;  28  L.  T.  261 ;  21  W.  B.  452. 

Penon  of  Vnionad  Hind— Jnriidietion 


of  Court.  ]— There  are  no  provisions  in  the  Leases 
and  Sales  of  Settled  Estates  Act,  enabling  the 
court  to  act  on  behalf  of  persons  of  unsound 
mind.  TarhUfe  Ettate,  In  re,  2  N.  B.  158  ;  8 
L.  T.  603. 

In  the  case  where  snch  n  person  was  entitled 
to  a  charge,  the  court  dispensed  with  his  being 
made  a  party  to  the  petition,  and  protected  hii$ 
interest  by  making  the  order  subject  to  his 
charge.    lb. 

Votioe  of  Applle«tion.]~A  notice  under  37  &  88 
Vict,  c  33,  8.  2,  of  an  application  under  the 
Leases  and  Sales  of  Settled  Estates  Act,  may  be 
giyen  to  a  person  not  so  found  by  inquisition  i 
Ctfibtre^s  Sritled  Ettatef,  In  re,  44  L.  J.,  Ch.*^ 
261 ;  L.  B;  10  Ch.  201  ;  32  L.  T.  349  ;  23  W.  U: 
761.         ...  • 
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Paynmt  inte  Court  of  FnreliMo-monoj.] — 

The  payment  of  money  into  court  to  the  credit 
of  the  Innacy  is  not  a  payment  **to  a  person 
becoming  absolutely  entitled  *'  within  the  mean- 
ing of  8.  23  of  the  Settled  Estates  Act  (19  A  20 
Vict,  c  120).  Barker,  In  re,  60  L.  J.,  Ch. 
334 ;  17  Ch.  D.  241  ;  44  L.  T.  33 ;  29  W.  B. 
873. 

h.  Settled  Land  Actb. 

Leasos — ^Tenant  for  Life  Iiimatie — ^Appoint- 
ment of  Tmatoes  for  pnrpotoa  of  Aet] — Where  a 
tenant  for  life  is  a  lunatic,  and  his  committee 
wishes  to  exercise  the  powers  of  leasing  given  by 
the  Settled  Land  Act,  1882,  if  there  are  no 
trustees  of  the  settlement  in  existence  new 
trustees  must  be  appointed  for  the  purposes  of 
the  act.  Taylor,  In  re,  62  L.  J.,  Ch.  728  ;  49 
L.  T.  420  ;  31  W.  R.  696. 

Powor  of  Oommittoe  to  Leaao.] — ^Where  a 
tenant  for  life  is  a  lunatic  and  his  committee 
wishes  to  exercise  the  powers  of  leasing  given  by 
the  Settled  Land  Act,  1882,  if  there  are  no 
trustees  of  the  settlement  in  existence  new 
trustees  must  be  appointed  for  the  purposes  of 
the  act.  Ibylor,  In  re,  62  L.  J.,  Ch.  728 ;  49 
L.  T.  420 ;  31  W.  R.  696— C.  A. 

Under  s.  116  of  the  Lunacy  Act,  1890,  the 
court  has  jurisdiction  to  authorise  the  person 
appointed,  to  apt  as  committee  of  the  estate  of  a 
pei-son  lawfully  detained  as  a  lunatic,  though  not 
so  found  by  inquisition,  to  exercise  the  power  of 
leasing  vested  in  such  lunatic  as  tenant  for  life, 
under  the  Settled  Land  Act,  1882.  Baggt,  In  re 
(68  L.  J.,  Ch.  612 ;  [1894]  2  Ch.  416,  n.), 
distinguished.  Salt,  In  re,  65  L.  J.,  Ch.  152 ; 
[1896]  1  Ch.  117  ;  73  L.  T.  698  ;  44  W.  R.  146— 
C.  A. 

Bale — ^Powor  of  Committoo  to  Sell.]— Where 
a  person  has  been  appointed  to  exercise 
the  powers  of  a  committee  of  the  estate  of  a 
tenant  for  life  of  settled  estate,  who  is  lawfully 
detained  as  a  lunatic,  the  court  has  no  power  to 
authorise  him  to  exercise  on  behalf  of  the  lunatic 
the  power  of  sale  vested  in  the  latter  by  the 
Settled  Land  Act,  1882.  To  enable  this  to  be 
done  it  is  necessary  that  the  lunatic  should 
be  so  found  by  inquisition.  Baggt,  In  re, 
63  L.  J.,  Ch.  612  ;  [1894]  2  Ch.  416,  n. ;  71  L.  T. 
138— C.  A. 

The  court  will  give  leave  to  the  committee 
of  a  lunatic  tenant  in  tail  to  take  proceedings 
under  the  Settled  Land  Act,  1882,  for  the  sale 
of  his  undivided  shares  to  the  owner  of  the 
other  shares.  Weld,  In  re  (28  Ch.  D.  614) 
considered.  OaiteheU,  In  re^  58  L.  J.,  Ch.  262 ; 
40  Ch.  D.  416— C.  A. 

Xamion-lionM.] — ^Where  a  tenant  for  life 

under  a  settlement  which  contained  a  general 
power  of  sale  of  all  or  any  of  the  settled  heredita- 
ments has  become  through  mental  infirmity 
incapable  of  managing  his  affairs,  and  a  person 
has  been  appointed  to  mana  ge  the  property  and 
to  exercise  the  powers  vested  in  the  tenant  for 
life  by  statute  or  under  the  settlement  of  grant- 
ing leases,  the  court  haa  jurisdiction  under  ss. 
120  and  128  of  the  Lunacy  Act,  1890,  to  authorise 
the  person  so  appointed  to  act  on  behalf  of  the 
tenant  for  life  to  exercise  the  power  of  sale  in 
reference  to  the  mansion-house.    X.,  In  re,  63 


L.  J.,  Ch.  613  ;  [1894]  2  Ch.  415  ;  7.  B.  365  ;  71 
L.  T.  139  ;  42  W.  B.  667— C.  A. 

Votieo  by  Committoo.] — The  committee 

of  a  lunatic  tenant  for  life  cannot  give  a  valid 
notice  under  s.  45  of  the  Settled  Land  Act,  1882, 
unless  he  has  previously  obtained  authority 
from  the  Court  of  Lunacy  to  do  so.  Baift 
SeUlsd  Ettatee,  In  re,  53  L.  J.,  Ch.  205 ;  25 
Ch.  D.  464  ;  50  L.  T.  80  ;  32  W.  R.  458. 

o.  Lands  Clauses  Consolidation  Act, 

1845. 

Bale  by  Committoo.]— Sect.  7  of  the  Lands 
Clauses  Consolidation  Act,  1845,  does  not 
authorise  a  person  of  unsound  mind  to  sell  land 
to  a  company  or  public  body  who  have  statutory 
power  to  take  it ;  the  section  only  authorises  the 
committee  of  a  lunatic  to  sell.  TugtoeU,  In  re, 
53  L.  J.,  Ch.  1006  ;  27  Ch.  D.  309 ;  51  L.  T.  83  ; 
33  W.  R.  132. 

Where  freehold  land  of  a  lunatic  had  been 
taken  by  a  corporation  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act  and  the  com- 
mittee petitioned  for  leave  to  convey  to  the 
corporation  and  to  have  the  purchase-money 
carried  over  to  the  credit  of  the  lunacy  and 
invested : — Held,  that  the  next  of  kin  of  the 
lunatic  were  the  proper  parties  to  the  application, 
and  that  their  costs,  as  well  as  those  of  the  heirs- 
at-law  must  be  paid  by  the  corporation .  Britcoe^ 
lHre,2De  G.  J.  k  S.  249  ;  4  N.  R.  311 ;  10  Jur. 
(N.8.)  859. 

Applieationof  Purehaao-moaey.l — Money  paid 
into  court  by  a  railway  company  for  land  taken 
under  the  Lands  Clauses  Act,  from  a  person  who 
was  in  a  state  of  mental  imbecility,  and  who 
continued  in  that  state  until  his  death,  but  was 
not  the  subject  of  a  commission  of  lunacy,  ordered, 
after  his  death,  not  to  be  re-invested  in  or  con- 
sidered as  land,  but  to  be  paid  to  his  executors. 
Flamaneh,  Ex  parte,  East  Lincolnshire  Ry. 
Act,  In  re,  1  Sim.  (N.S.)  260. 

Land  belonging  to  a  lunatic  having  been  pur- 
chased by  a  railway  company  under  the  powers 
of  its  act,  an  order  was  made  for  the  payment  of 
the  purchase-money  to  the  credit  of  the  lunacy, 
and  for  its  investment  to  the  joint  account  of  the 
lunatic  and  the  company,  without  its  being  first 
paid  into  court  under  the  Lands  Clauses  Act, 
1845,  s.  69.  mines.  In  re,  1  Ch.  D.  28  ;  34  L.  T. 
46  ;  24  W.  R.  98. 

The  application  for  such  an  order  must  not  be 
made  in  the  lunacy  only,  but  also  in  the 
Chancery  Division..  Ih. 

The  purchase-money  of  a  lunatic*8  land  taken 
by  a  public  body  under  the  Lands  Clauses  Act, 
1845,  s.  69,  was,  under  the  circumstances,  ordered 
to  be  invested  in  guaranteed  railway  stock  ;  but 
the  name  of  the  public  body  was  directed  to  be 
omitted  from  the  title  of  the  account,  an  invest- 
ment of  this  nature  being  treated  as  equivalent 
to  a  re-investment  in  land.  Buckingham,  In  re, 
2  Ch.  D.  690. 

Lands  which  were  the  subject  of  a  rentcharge 
in  favour  of  a  lunatic  during  his  life  were  taken 
by  a  corporation  acting  under  the  Lands  Clauses 
Act.  The  court  authorised  the  committee  of  the 
lunatic  to  release  the  lands  from  the  rentcharge 
upon  the  corporation  purchasing  in  the  name  of 
the  lunatic  a  government  annuity  of  the  same 
yearly  amount  for  his  life.  Breioer,  In  re,  1 
Ch.  D.  409 ;  34  L.T.  466  ;  24  W.  R.  465. 
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YL  ACTIONS  AND  PBOCEEDINGS  BY  AND 

AGAINST. 

a.  Lunatic  so  Found. 

1.  Plaintiff  or  Petitioner. 

Aetion  by  Cemmittee— Ttvitee  in  Bankniptey 
of  Lunatie  made  Sefeadaat  -  Attendanee  at  Pro- 
eeedingt  in  Chambere— Bnbieqiieiit  Applieatlen 
bj  Tnutee  for  Stay  ef  Prooeediiigt— Belief  not- 
witbitandiag  Delay  J— The  principle  laid  down 
in  Beall  v.  Smith  (L.  B.  9  Cb.  S5),  with  refer- 
ence to  a  lunatic  suing  by  his  next  fiiend,  is 
equally  applicable  to  a  lunatic  suing  by  his 
committee,  with  this  difference,  that  in  the  case 
of  the  latter  the  committee  shoold  be  added  as 
co-phiintiff.  The  committee  of  a  Innatic  who 
has  been  adjudicated  a  bankrupt  subsequently 
to  the  inquisition  cannot  bring  an  action  to 
assert  a  right  which  is  vested  in  the  trustee  in 
bankruptcy  of  the  lunatic,  and  if  the  trustee 
refused  to  be  made  a  co-plaintiff  the  committee 
cannot  make  him  a  defendant  Where  the  com- 
mittee of  a  lunatic  so  found  by  inquisition,  and 
subsequently  made  a  bankrupt,  brought  an 
action  against  the  solicitors  of  the  bankrupt  for 
an  account  of  certain  moneys  received  by  them, 
and  the  trustee  in  bankruptcy  who  refused  to  be 
a  co-plaintiff,  but  was  on  May  2  by  order  in 
chambers  made  a  defendant,  and  attended 
certain  proceedings  in  chambers  on  the  account, 
took  out  a  summons  on  June  15  for  a  stay  of 
proceedings  against  himself  on  the  ground  that 
they  were  vexatious,  the  court  made  the  order 
asked  for  notwithstanding  the  delay  on  his  part. 
mtatman,  In  re.  Hoar  v.  Whatmafi  (W.  N. 
1889,  p.  218),  and  Farnham,  /a  re  ([1895]  2  Ch. 
795),  aiscussed  and  explained.  Ikmham  v.  JftZ- 
tvard,  64  L.  J.,  Ch.  816  ;  [1896]  2  Ch.  730  ;  IS 
B.  810 ;  73  L.  T.  484  ;  44  W.  B.  185. 

Saaetioii  of  Court]— A  committee  of  a 

lunatic  ought,  before  bringing  or  defending  an 
action  on  behalf  of  a  lunatic,  to  have  the  sanc- 
tion of  the  court,    yattfey,  In  re,  3  Jur.  719. 

Jvisdictioii  of  Xaitar  in  LtuuMy.] — ^Under 
8.  27,  sub-s.  1,  of  the  Lunacy  Act,  1891,  a  master 
in  lunacy  has  jurisdiction  to  authorise  the  com- 
mittee of  a  lunatic  to  bring  an  action  in  the 
name  of  the  lunatic,  in  respect  of  an  alleged 
breach  of  trust  by  the  trustees  of  a  will  under 
which  the  lunatic  is  a  beneAciary,  without  any 
confirmation  of  his  order  by  the  judge  in  lunacy. 
Hinchliffe,  In  re,  73  L.  T.  522— C.  A. 

Parties.] — Where  a  committee  snes  in 

the  right  of  the  lunatic,  in  such  case  the  com- 
mittee and  the  lunatic  are  made  parties.  Fuller 
V.  Lance,  1  Ch.  Ca.  18. 

AdminiatratioB  Aotloa  by  Lunatic  Deriieo  of 
Boalty  and  his  Committee.] — A  devisee  of  real 
estate,  subject  to  payment  of  debts,  became  of 
unsound  mind,  ana  was  so  found  by  inquisition. 
A  committee  was  appointed,  and  an  action  for 
the  administration  of  the  testator's  real  and 
personal  estate  was  commenced  with  the  sanc- 
tion of  the  master  in  lunacy,  in  the  chancery 
division,  by  the  lunatic  and  his  committee, 
and,  the  testator's  personal  estate  proving  to  be 
insufficient  for  payment  of  his  debts,  an  order 
was  made  for  sale  of  all  the  testator's  real  estate 
upon  payment  of  the  purchase-money  into  court. 


Under  this  oider  the  real  estate  was  sold,  and 
the  purchaser  paid  the  purchase-money  into 
court  He,  however,  laisea  an  objection  to  the 
title  of  the  vendors,  on  the  ground  that  they 
could  not  oonvev  without  an  order  in  lunacy : — 
Held,  that  the  administration  action  in  whi<^  the 
order  for  sale  was  made,  having  been  properly 
commenced  with  the  sanction  of  the  master  in 
lunacy,  the  lunatic  plaintiff  was  entitled  to 
carry  on  the  action,  and  was,  therefore,  also 
bound  by  the  order  for  sale  made  in  it ;  that  the 
lunatic  was,  therefore,  a  trustee  within  the 
Trustee  Extension  Act,  1852,  s.  1,  of  the  real 
estate  and  that  his  committee  should  be  appointed 
to  convey.  Stamper,  In  re.  Stamper  v.  Stamper, 
46  L.  T.  372.  See  also  Windeatt  v.  Sharland, 
ante,  col  662,  and  Bligk  v.  O'OmneU,  38  L.  T. 
217;  26W.  B.311. 

Aetion  to  set  aside  Mortffair**]^^^  '^  '^'^  ^^ 
which  a  person  found  lunatic  to  set  aside  a  deed 
executed  by  her  as  a  security  for  moneys  ad vanoed^ 
at  a  time  subsequent  to  that  f  ipm  which  she  waa 
found  lunatic,  and  in  which  the  defendant  by  his 
answer  denied  notice  of  the  lunacy,  the  deed  waa 
not  set  aside,  although  at  the  hearing  the  defen- 
dant by  nis  counsel  admitted  that  the  plaintiff 
was  at  the  time  of  executing  the  deed  of  unsound 
mind ;  inquiries  were  directed  as  to  the  fact  of 
the  advance  and  the  circumstances  attending  it, 
and  as  to  the  application  of  the  money,  and 
upon  f  urtlier  directions  the  deed  was  ordered  to 
stand  as  a  security  for  the  money  reported  to 
have  been  actually  advanced,  with  interest  and 
costo.    Etrkwall  v.  Flight,  3  W.  B.  529. 

Claim  as  Heir-at-law— Failure  of  Aetion— 
Costs.] — ^A  lunatic  claimed  as  heir-at-law  of  T., 
and  certain  estates  having  been  devised  by  T.  to* 
trustees  for  charitable  purposes  by  an  instru- 
ment, the  validity  of  which  as  a  will  was  im- 
peached, a  suit  was  instituted,  and  an  issue  to 
try  the  validity  of  the  will  directed,  as  necessary 
for  freeing  the  lunatic*s  estate  from  doubts,  and 
the  trustees  directed  to  conduct  the  issue  as 
plaintiffs.  The  issue  was  found  against  the  will : 
— Held,  that  though  the  trustees  were  not  entitled 
to  their  costs  under  the  decree,  yet  the  court 
could  give  them,  upon  petition,  out  of  the- 
lunatic's  estate.  Tundey,  In  re,  12  Ir.  Eq.  B. 
581. 

The  court  will  not  make  any  order  for  the 
payment  of  extra  costs  out  of  the  estate  of  a 
lunatic  until  such  costs  have  been  incurred. 
Mamon,  In  re,  21  L.  J.,  Ch.  249. 

Impeaehing  Bottlomont  by— Aetion  by  next 
Triond — Costs.] — ^A  gentleman  made  a  settle- 
ment of  nearly  the  whole  of  bis  property  in 
trust  for  himself  for  life,  and  then  for  four  of  his 
five  children  and  their  issue.  About  two  years 
afterwards  he  was  found  lunatic.  A  son  who 
took  no  benefit  under  the  settlement  desired  to* 
have  it  impeached,  and  adduced  evidence  shew- 
ing that  there  was  reasonable  ground  for  con- 
tending that  the  settlor  was  of  unsound  mind 
when  he  executed  it.  The  income  of  the  lunatic- 
was  amply  sufficient  for  his  wants: — ^Held,  that 
no  proceedings  ought  to  be  directed  at  the 
expense  of  the  lunatic's  estate,  but  that  the 
excluded  son  ought  to  be  allowed  to  file  a  bill, 
as  next  friend  of  the  lunatic,  without  giving 
security  for  costs,  to  impeach  the  settlement. 
Oordan,  In  re,  44  L.  J.,  Ch.  208 ;  L.  B.  10  Ch. 
192;  32L.T.348;  23  W.  B.  760. 
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AetiMi  by  Seo«iy«r— A1 

— Ooffti.] — Receiver  of  estate  of  lunatic  proeecd- 
dng  in  a  wrong  form  of  action,  which  he  was 
advised  to  abandon  and  adopt  another  form  of 
action,  in  which  he  sacceeded  for  the  lunatic, 
refused  the  costs  of  the  abandoned  proceeding, 
although  the  master  reported  that  he  had  act^ 
bon&  fide,  and  ought  to  be  allowed  the  costs. 
Montgomery,  In  re,  1  Moll.  419. 

Vnauthorif ed  Proeeediogt  by  Bolioitors  after 
Inqniiition^Cottt.] — Solicitors  who  took  pro- 
ceedings after  the  date  of  the  inquisition  were, 
on  the  petition  of  the  committee  of  the  lunatic's 
estate,  ordered  to  refund  costs  and  expenses 
which  had  been  paid  out  of  the  estate  under  an 
order  in  the  suit,  and  to  pay  the  costs  of  the 
petition,  and  of  an  appeal,  as  between  solicitor 
.and  client.  Beall  y.  Smith,  43  L.  J.,  Ch.  245  ; 
L.  R.  9  Ch.  86  ;  29  L.  T.  626  ;  22  W.  R.  121. 

Petition  by  Seoeiver  for  Benewal  of  Lease— 
<;o]ieiirrenee  of  Committee.] — A  petition  to  grant 
St  I'cnewal  to  a  tenant  under  a  lease,  with 
covenant  of  renewal,  presented  by  the  receiver 
dn  a  lunacy  matter  without  the  concurrence  of 
the  committee  of  the  estate,  will  be  dismissed 
with  costs.  Kilkenny  (jEktrV),  In  re,  7  Ir.  Eq.  R. 
:694. 

Aetion  by  Curator  bonii  — Property  in 
"England.] — A  curator  bonis  duly  appointed  in 
Scotland  to  a  person  found  lunatic  there,  can 
recover  and  give  a  good  discharge  for  personal 
property  of  the  lunatic  in  this  country.  Scott  v. 
Bentley,  1  K.  &  J.  281  ;  24  L.  J.,  Ch.  244 ;  3 
Eq.  R.  428  ;  1  Jur.  (N.8.)  394  ;  3  W.  R.  280. 

Where  the  owner  of  an  estate  charged  with 
annuity  in  favour  of  the  lunatic  had  acknow- 
ledged that  she  had  in  hand  certain  arrears  of 
the  annuity  which  she  was  ready  to  pay  to  any 
person  on  his  behalf  who  could  give  a  good 
i*eceipt  for  it : — Held,  that  this  was  a  declaration 
•of  trust  which  entitled  the  curator  to  sue  in 
•equity  for  those  arrears.    Ih. 
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Aotien   by  SepreientatiTei— PlMdiag.] — ^An 

action  was  brought  by  the  representatives  of  a 
lunatic  against  an  auctioneer,  by  the  agent  of 
the  committee,  for  moneys  come  to  his  hands, 
part  of  the  lunatic's  estate.  The  ^auctioneer 
.pleaded  that  he  had  paid  some  of  these  moneys 
by  the  order  of  the  committee's  agent,  for  the 
•use  of  the  lunatic.  The  fact  of  such  payment,  in 
manner  pleaded,  was  disputed  :-7-Held,  that  the 
principal  question  was  the  question  of  fact, 
•whether  the  plea  could  be  proved  or  not ;  that 
Without  deciding  whether  the  plea,  if  proved, 
afforded  either  a  legal  or  an  equitable  defence, 
-a  court  of  equity  would  not  (having  regaxd  to 
the  17  &  18  Vict.  c.  125)  restrain  the  action. 
Tanbrother  v.  Welckmanj  3  Drew.  122 ;  24  L.  J., 
Oh.  410.  See  1  Jur.  (N.s.)  126  ;  3  Eq.  R.  383  ; 
3  W.  R.  257. 

Aetion  by  Wife  of  Lnnatio.] — An  action  having 
been  brought  by  a  wife  of  a  lunatic  (not  so  de- 
clared by  commission)  in  his  name,  for  the 
recovery  of  a  debt  due  to  him,  the  defendant 
paid  the  amount  into  court.  The  court  made 
absolute  a  rule  for  payment  of  the  money  out  of 
•court  to  the  wife.  Gleddon  t.  Trehhle,  9  C.  B. 
(N.S.)  307  ;  .%  L.  J.,  C.  P.  160. 

Aetion  against  Wilb*s  Bxeenton  for  Conyer- 
if  ion  of  Hniband's  Property  during  bis  Insanity.] 


— Snch  an  action  is  sustainable.  M'iWams,  In 
re,  miliame  Vr  Stratton,  60  L.  J.,  Ch.  495 :  44 
L.  T.  600. 

Supplemental  Order.]— Where  a  sole  plaintiff, 
after  issue  joined  and  before  decree,  becomes 
lunatic,  and  a  committee  is  appointed,  such  com- 
mittee is  entitled  to  a  supplcmeutal  order  under 
8.  62  of  15  &  16  Vict.  c.  86.  Danrfar  v.  Stewart, 
3  L.  T.  770 :  9  W.  R.  266.  S.  P.,  Ttrnvion  v. 
L.  ^'  y.  W.  Ry„  1  N.  R.  662  ;  11  W.  R.  558. 

The  jui-isdiction  to  make  such  an  order  is  in 
chancery,  not  in  lunacy.    Jh, 

8.  Defendant  or  Baspondent, 

Lnnatie  Defendant— As  Hext  of  Kin.] — A 
lunatic  was  made  a  defendant  as  one  of  the  next 
of  kin  of  an  intestate.  He  and  his  committee  pre- 
sented a  petition  entitled  in  the  suit  and  also  in 
the  lunacy,  praying  that  the  lunatic  might  defend 
by  his  guardian,  and  that  the  committee  might 
be  appointed  such  guardian.  The  committee 
prayed  that  as  such  he  might  be  at  liberty  to 
prosecute  the  claim  of  the  lunatic  as  next  of  kin, 
and  that  all  such  costs  as  should  be  properly 
incurred  and  as  should  not  be  paid  out  of  the 
estate  to  be  administered  might  be  raised  and 
paid  out  of  the  lunatic's  estate.  The  court  gave 
liberty  to  the  committee  to  defend  the  suit,  but 
refused  to  appoint  a  guardian  as  being  unneces- 
sary, or  to  make  any  prospective  oitier  as  to 
costs,  and  directed  the  title  in  the  cause  to  be 
struck  out.    Maneo7i,  In  re,  21  L.  J.,  Ch.  249. 

Xvidenoe.] — A  defendant   of   unsound 

mind  answering  by  a  guai'dian,  unable  to  give  a 
full  discovery,  on  a  motion  to  dissolve  an  injunc- 
tion, affidavits  cannot  be  read  by  the  plaintiff  to 
prove  facts  that  might  be  given  In  evidence. 
Barrett  v.  Tickell,  Jacob,  155. 

Bill  Filed  by  Committee— Praetioe.]— 

Practice  as  to  lunatic  answering  where  he  is 
m.'ule  defendant  to  a  bill  filed  b^"  the  committee 
of  his  person  and  estate.  Worth  v.  Mackenzie, 
3  Mac.  &  G.  363. 

Bnbstitntion  of  Hew  Committee — ^Pen- 
dente lite.] — In  a  suit  to  which  a  lunatic  and 
his  committee  were  defendants,  the  court  declined 
before  decree  to  make  an  order  on  motion,  sub- 
stituting a  new  committee  as  defendant.  BuSd 
V.  S/teare,  3  De  G.  &  Sm.  374. 

After  a  decree  in  a  suit  in  which  a  lunatic  and 
his  committee  were  defendants,  the  committee 
died  and  a  new  one  was  appointed.  Ordered 
upon  motion  that  the  name  of  the  new  com- 
mittee should  be  substituted  for  the  deceased 
in  all  futui'c  proceedings  in  this  cause.  Bryan 
V.  Twigg,  3  Eq.  R.  62  ;  3  W.  R.  42. 

Death  of  Committee  after  Deeree.]— If  a 

lunatic  and  his  committee  be  defendants,  and 
the  committee  die  after  the  decree,  and  a  new 
one  be  appointed,  the  court  on  motion  will 
order  that  the  future  proceedings  in  the  cause 
be  caiTied  on  in  the  name  of  the  new  committee. 
Lyon  V.  Mercer,  1  Sim.  &  S.  356. 

lerriee  of  Writ — Ho  Committee  ap- 
pointed.]— In  an  action  for  specific  performance 
of  contract,  where  one  of  the  panics  to  the  con- 
tract had  become  a  lunatic  so  found  by  inquisi- 
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don,  bnt  no  committee  had  been  appointed  of 
her  person  or  estate,  the  court  directed  service  of 
the  writ  upon  the  keeper  of  the  asylum  at  which 
she  was  residing,  or  upon  the  person  with  whom 
she  was  residing.   2%aH  v.  Smxthj  27  W.  B.  617. 

The  court  will  not  allow  substituted  service  to 
be  made  upon  the  medical  officer  of  the  asylum 
where  a  lunatic  defendant  is  confined.  Semble, 
such  service  is  to  be  effected  upon  the  lunatic 
himself  in  the  presence  of  the  medical  officer. 
Jfargan  v.  Joneij  4  W.  R.  381. 

When  a  defendant  is  a  lunatic  the  court  has 
no  power  under  the  15  &  16  Vict.  c.  76,  s.  17,  to 
Allow  the  pliuntifi  to  proceed  as  if  personal 
service  of  the  writ  of  summons  had  been  efEected, 
unless  it  can  be  made  to  appear  that  the  writ 
has  come  to  his  knowledge,  and  that  he  wilfully 
«vades  service.  JTolme»  v.  Service,  15  C.  B.  293 ; 
24  L.  J.,  C.  P.  24;  1  Jur.  (N.S.)  258;  8.0.  L.  B. 
234. 

When  a  lunatic  cannot  be  served  with  a  writ 
of  summons,  leave  cannot  be  granted  to  proceed 
without  service.  WUliamton  v.  Maggs,  28  L.  J., 
Ex.  6 ;  7  W.  B.  50. 

But  the  court  has  power  to  allow  a  plaintiff  to 
proceed  in  an  action  as  if  personal  service  oi  the 
writ  of  summons  had  been  effected,  although  the 
<lefendant  is  a  lunatic,  and  will  so  order,  if  satis- 
f:cd  that  reasonable  efforts  have  been  made  to 
effect  personal  service,  and  that  the  writ  has 
eome  to  his  knowledge.  Kimherley  v.  Alley He^ 
2  H.  &  C.  223  ;  9  Jur.  (N.S.)  660 ;  8  L.  T.  308  ; 
11  W.  B.  757. 

Stnrios  of  Prooeu.  j — ^When  the  medical 

officer  of  an  asylum  refused  to  allow  service  of  a 
bill  in  equity  on  a  lunatic  who  was  not  so  found 
by  inquisition,  the  court  allowed  substituted 
service  on  the  medical  officer.  Maine  v.  WUwn^ 
43  L.  J^  Gh.  469;  L.  B.  16  Eq.  576;  29  L.  T.  51. 

StnriM   of  Writ  — Diatriagaa.]  — The 

defendant  being  a  lunatic,  the  court  granted 
a  rule  nisi  for  a  writ  of  distringas  to  compel  an 
appearance,  upon  an  affidavit  stating  that  two 
calls  had  been  made  at  the  house  where  he 
lesided,  when  the  party  was  informed  that  he 
•could  see  neither  the  defendant  nor  the  keeper, 
and  on  the  last  occasion  had  stated  to  the  ser- 
vant the  object  of  his  visit,  and  left  a  copy  of 
the  writ  with  him.  Banjield  v.  Darrell,  2  D.  & 
L.  4  ;  13  L.  J.,  Q.  B.  202. 

The  governor  <^  a  lunatic  asylum  having 
refused  to  permit  a  writ  of  summons  to  be 
served  upon  the  defendant,  a  lunatic,  the  court 
allowed  a  distringas  to  issue  to  be  served  upon 
the  wife  of  the  lunatic.  JAinhert  v.  Hayvoard^ 
13  M.  ^  W.481 ;  2  D.  &  L.  406 ;  14  L.  J.,  Ex. 
46. 

TiiyftiT<«y  Decree.] — ^After  decree  a  dcfcn- 

4lant  had  been  found  lunatic.  After  six  months 
haul  elapsed  from  the  date  of  the  decree,  the 
•court  allowed  the  decree  to  be  inrolled,  on  notice 
to  the  lunatic's  solicitor,  on  the  record.  Smith  v. 
Wkitmore,\\  L.  T.507. 

— *  %n»xh  impedit.] — It  seems  ihat^  If  a 
•<lcfcndant  in  qoare  impedit  is  a  lunatic,  the 
action  is  properly  brought  against  him  and  not 
Against  his  committee.  Tyrrell  v.  Jenner^  3 
M.  &  P.  648  ;  6  Bing.  283  ;  8  L.  J.  (0.8.)  G.  P. 
^7. 


Aneit.] — A  Itmatic  may  be  arrested. 
.£4}  parte  ^  1  Jacob.  161. 


Hall, 


Dite]uurgt.]~The  court  would  not  dis- 
charge a  defendant  out  of  custody  on  filing 
common  bail,  on  the  ground  that  he  was  insane 
at  the  time  of  the  ai-i*est.  Nutt  v.  Verney^  4 
Term  Bep.  121. 

Nor  that  he  had  since  become  so.  Xernot  v. 
Norman,  2  Term  Bep.  390.  8.  P.,  Ihhotean  v. 
Galway  (Lord),  6  Term  Bep.  133. 

Even  where  there  had  been  a  commission  of 
lunacy.  Steel  v.  Alan,  2  Bos.  &  P.  362  ;  5  B.  B. 
647. 

Answer  by  Committee— Admiislonf.] — 

A  bill  was  filed  against  a  lunatic  and  her  com- 
mittees, A.,  B.  and  C.  After  answer  by  the  com- 
mittees, and  replication,  and-  evidence  having 
been  taken,  but  before  the  hearing,  the  lunatic 
died.  Administration  having  been  granted  to 
A.,  D.  and  B.,  by  bill  of  revivor;  and  in  the 
answer  to  the  bill  of  revivor  the  defendants 
claimed  the  benefit  of  the  previous  answers  of 
the  committees.  To  this  answer  no  replication 
was  filed : — Held  (affirming  the  decree  of  the 
court  below),  by  tlie  Lord  Chancellor,  that 
although  the  answer  of  the  committees  might 
not  in  general  be  bimling  on  the  estate  of  a 
lunatic,  yet  tliat  the  repi-esentatives,  being  really 
the  same  parties  as  the  committees,  and  having 
adopted  their  answer,  must  be  concluded  by  it ; 
and  by  Lord  St.  Leonards,  tliat  the  answer  of  the 
committees  is  in  general  binding  on  the  lunatic*s 
estate,  and  that  under  the  circumstances  there 
was  nothing  to  take  the  cose  out  of  the  general 
rule ;  also,  that  although  on  answer  is  not  replictl 
to,  the  court  may  I'ead  parts  of  it  as  admissions 
against  the  defendants,  and  may  discredit  other 
parties  in  their  favour.  Stanton  v.  Perciml,  5 
H.  L.  Cas.  257 ;  24  L.  J.,  Ch.  369  ;  3  W.  B. 
391. 

Quaere,  is  an  answer  by  committees  binding 
upon  the  estate  of  the  lunatic.  It  is  binding  on 
them  in  any  other  character.    Ih. 

Committee  Defendant—Syidenoe  at  to  Sanity 
of  Lnnatie.] — In  a  suit  seeking  relief  against  a 
deceased  lunatic's  estate,  the  defendants,  her 
committees  and  legal  personal  representatives, 
endeavoured,  and  produced  some  evidence,  to 
establish  the  lunatic's  insanity  at  the  date  of  a 
particular  transaction,  before  the  period  to  which 
the  jury  under  the  commission  of  lunacy  had 
carried  it  back  ;  but  the  court  being  of  opinion 
that  the  evidence  and  circumstances  appearing 
on  the  pleadings  prepondemted  in  favour  of  the 
then  sanity  of  the  lunatic,  granted  immediate 
relief,  without  further  investigation  at  law  as  to 
the  then  state  of  the  lunatic's  mind.  Percital  v. 
Caney,  14  Jur.  1056. 

Bankmptey— Fundin  Court— PetitioB  for 

payment  out.] — In  1854  a  person  entitled  to  a 
contingent  future-  interest  in  a  fund  took  the 
benefit  of  the  Insolvent  Act,  but  did  not  mention 
this  interest  in  his  schedule.  In  1876  the  con- 
tingent interest  vested  in  possession.  In  the 
same  year  he  was  found  lunatic,  and  shortly 
afterwaids  an  order  was  made  giving  the  holder 
of  the  fund  liberty  to  pay  it  into  court  to  the 
credit  of  the  lunacy,  and  directing  it  to  be 
invested  and  the  income  paid  to  the  committco. 
Shortly  afterwards  the  provisional  assignee  pre- 
sented a  petition  in  the  lunacy,  praying  that  the 
fund  might  be  transferred  to  the  credit  of  the 
insolvency,  or  that  he  might  be  at  liberty  to 
take  proceedings  in  the  chancery  division  for  its 
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recovery.  The  court  ordered  a  transfer  of  the 
fund  as  prayed.  Hinds,  In  re,  7  Gh.  D.  26  ;  37 
L.  T.  768  ;  26  W.  R.  193. 


Order  to  laipeot  Doenmmts.]— In  an 


action  of  trespass  to  land  brought  against  the 
committee  of  a  lunatic  whose  title-deeds  are  in 
the  custody  of  the  court  having  jurisdiction  in 
lunacy,  an  order  on  the  defendant  for  inspection 
of  the  documents  ought  not  to  be  made,  as  tney  are 
not  in  his  possession  or  controL  Vivian  y.  Little^ 
52  L.  J.,  Q.  B.  771 ;  11  Q.  B.  D.  370  ;  48  L.  T.  793 ; 
31  W.  B.  891  ;  47  J.  P.  566. 

Bzteatori  Defendant*— Xrideaoe—Xfbet  of 
Inqnisitioai.} — Where,  to  an  action  against 
executors  on  the  bond  of  their  testator,  they 
pleaded  non  est  factum,  and  set  up  lunacy  as  a 
defence  at  the  triaL  an  inquisition  taken  under 
a  commission  of  lunacy  against  the  testator, 
after  the  execution  of  the  lx>nd,  finding  that  he 
had  been  a  lunatic  from  a  day  ante^ent  to 
4hat,  without  any  lucid  interval,  is  admissible 
evidence.    Faulder  v.  Silk,  3  Gamp.  126. 


h.  Lunatic  not  bo  Found. 
1.  Plaintiff  or  Petitioner. 

Vozt  Triead.]— A  bill  may  be  filed  by  the 
next  friend  on  behalf  of  a  person  of  weak  mind, 
and  the  fit  subject  for  a  commission  of  lunacy, 
ills  property  oeing  too  small  to  bear  the  expense 
of  a  commission.  Ourr  v.  Boyoe,  13  Ir.  £q.  R. 
102. 

A  bill  may  be  filed  in  the  name  of  a  person 
alleged  to  bie  of  unsound  mind,  though  not  so 
found  by  inquisition,  by  any  one  professing  to  be 
his  next  friend  ;  and  such  a  person  may  be  sued 
as  a  defendant,  and  the  court  then  appoints  a 
gimrdian  to  answer  for  him.  In  such  cases,  the 
court  imposes  all  the  restraints  of  infancy,  and 
the  party  is  bound  by  the  acts  of  the  guardian 
so  appointed.  The  court  having  proper  evidence, 
that  they  aro  incapable  of  protecting  their  own 
int£j£Bts,  treats  them  as  infants  or  as  insane, 
though  not  so  found  by  inquisition,  and  being 
satisfied  that  their  next  friend  or  guardian  pays 
proper  attention  to  their  interests,  and  making 
all  necessary  inquiries  to  ascertain  their  rights, 
and  what  is  beneficial  to  them ;  or,  if  necessary, 
directing  that  a  commission  may  be  applied  for, 
nltimatSy  deals  with  their  rights  and  property 
as  justice  may  require.  Nelson  v.  Duncombef 
9  Beav.  211 ;  15  L.  J.,  Ch.  296  ;  10  Jur.  339. 

Suit  instituted  by  an  imbecile  person  in  the 
name  of  her  next  friend.  Wilkinson  v.  Harwood, 
4  Jur.  957. 

Jurisdiction  of  the  court  to  entertain  a  suit 
instituted  in  the  name  of  a  person  of  weak  mind 
by  a  next  friend.  Light  v.  Light,  25  Beav. 
248. 

Decree  made  in  such  a  suit  for  the  protection 
of  the  plaintiffs  property,  and  liberty  given  to 
apply  in  lunacy  as  to  its  application.    Ih, 

A  suit  instituted  by  a  next  friend  on  behalf  of 
a  person  of  unsound  mind,  not  so  found  by 
inquisition,  becomes  absolutely  paralysed  by  a 
change  in  his  status.  Beall  v.  Smith,  43  L.  J., 
Ch.  245 ;  L.  R.  9  Ch.  85  ;  29  L.  T.  625. 

If  he  becomes  of  sound  mind  there  is  no  pre- 
text for  the  continued  intervention  of  the  next 
friend ;  if  he  is  found  a  lunatic  by  inquisition, 
and  is  thus  placed  under  the  protection  of  the 


crown,  the  suit  should  be  continued  only  witb 
the  sanction  of  the  court  in  lunacy.    Ih, 

'Kverj  proceeding  taken  in  the  suit  after  the 
inquisition,  whether  or  not  a  committee  has  been 
appointed,  is  irregular  and  void,  and  a  contempt 
of  the  court  in  lunacy.    Ih, 

Inquiry   m  to  Oapasitj.! — Where  ao 

action  has  been  commenced  in  tne  name  of  a 
person  alleged  to  be  of  unsound  mind  not  so* 
found  by  a  next  friend,  and  such  person  denies 
that  he  is  of  unsound  mind,  and  applies  to  have 
his  name  removed  from  the  record,  the  court  will 
direct  an  inquiry  as  to  the  competency  of  the 
person  alleged  to  be  of  unsound  mind.  Howell 
V.  Leiois,  61  L.  J.,  Gh.  89 ;  65  L.  T.  672 ;  40 
W.  R.  88. 

Partitioii.]  —  An   action    for  partition 

was  brought,  whereby  the  sale  and  distribution 
of  the  proceeds  of  certain  real  estato  were  asked 
for.  One  of  the  two  plaintiiEB  was  alleged  to- 
be  a  person  of  unsound  mind  not  so  found  by 
inquisition,  suing  by  his  next  friend.  The  defen- 
dant and  the  plaintifE  said  to  be  of  unsoimd  mind 
moved  that  the  name  of  the  person  of  unsound 
mind  might  be  struck  out : — ^Held  that  a  person 
of  unsound  mind  not  so  found  may  be  plaintiff 
suing  by  his  next  friends  in  an  action  for  the 
partition  or  sale  of  real  estate.  Porter  v.  Porter, 
37  Gh.  D.  420 ;  68  L.  T.  688 ;  36  W.  R.  580—^ 
G.A. 

Under  the  Partition  Act,  1876  (39  k,  40  Vict, 
c.  17,  s.  6),  a  person  of  unsound  mind  not  so 
found  by  inquisition  may,  by  his  next  friend,  be 
plaintiff  in  an  action  instituted  for  the  purpose- 
of  obtaining  a  sale.  Watt  v.  Leaeh,  26  W.  R, 
475. 

BiU  filod  by,  to  diipoM  of  Boal  litoto.] 

— It  is  irregular  for  a  bill  to  be  filed  by  a 
person  of  unsound  mind  not  so  found  by  inqui- 
sition, by  his  next  friend,  for  the  purpose  of 
dealing  with  the  real  estate  of  the  person  of 
unsound  mind.  Halfhyde  v.  Robinson,  43  L.  J., 
Ch.  398 ;  L.  R.  9  Gh.  373 ;  30  L.  T.  216 ;  2^ 
W.  R.  448. 

A  bill  was  filed  by  a  .penon  of  «iisouBd  mind 
not  so  found,  by  his  next  friend,  for  a  partition 
or  sale  of  real  estate,  and  a  decree  for  sale  was 
made.  A  petition  was  afterwards  presented 
under  the  Trustee  Act,  1852,  for  an  order  vesting 
the  estate  of  the  plaintiff  in  the  purchaser.  The 
court  refused  to  make  the  order,  considering  that 
the  suit  was  irregular,  but  as  the  plaintiffs  share- 
was  only  200Z.,  and  she  had  no  other  property, 
the  court  directed  an  application  to  be  made  in 
lunacy,  under  the  Lunacy  Regulation  Act,  1862, 
8. 13,  for  a  sale,  and  permitted  the  petition  to  be- 
amended  for  that  purpose.    Ih, 

Bill  to  aToid  Loaio.]— BiU  to  avoid  a  lease 

for  that  the  lessor  was  a  lunatic,  tlie  attorney- 
general  must  be  a  party.  Leigh  v.  Wood,  Rep.  t. 
Finch,  135. 

-^»  Aotion  for  BoooTory  of  Land — Stay  of 
Aetion  at  not  benefieial  to  Plaintiff.] — An  action 
for  the  recovery  of  land  may  be  brought  under 
Ord.  XVI.  r.  17,  by  the  next  friend  of  a  person 
of  unsound  mind  not  so  found  by  inquisition  ; 
and  a  writ  issued  in  such  an  action  by  the  next 
friend,  in  the  name  of  the  person  of  unsound 
!  mind  is  regular.  But  where  the  court  is  of 
opinion  on  the  facts  of  the  case  that  such  action 
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is  not  a  beneficial  one  to  the  Innatic  plaintiff,  it 
will  be  stayed  by  the  court  on  that  ground. 
Waterhouie  y.  Worsnap,  59  L.  T.  140. 

Suit  by— Change  of  Status.] — A  suit 

instituted  by  a  next  friend  on  behalf  of  a  person 
of  unsound  mind,  not  so  found  by  inquisition, 
becomes  absolutely  paralysed  by  a  change  in  his 
status.  Beall  y.  SmUhy  48  L.  J.,  Ch.  245  ;  L.  R. 
9  Ch.  85  ;  29  L.  T.  625 ;  22  W.  B.  121. 

If  he  becomes  of  sound  mind  there  is  no  pre- 
text for  the  continued  interyention  of  the  next 
friend ;  if  he  is  found  a  lunatic  by  inquisition, 
and  is  thus  placed  under  the  protection  of  the 
crown,  the  suit  should  be  continued  only  with 
the  sanction  of  the  court  in  lunacy.    lb, 

Eyery  proceeding  taken  in  the  suit  after  the 
inquisition,  whether  or  not  a  committee  has  been 
appointed,  is  irregular  and  yoid  and  a  contempt 
of  the  court  in  lunacy.    lb. 

Allegation  of  Insanity— Sanity  of 

Lnnatio  ettoblished— Costs.]— M.  filed  a  bill  as 
next  friend  of  P.,  whom  he  alleged  to  be  of 
unsound  mind.  An  application  in  lunacy  was 
directed,  and  P.'s  sanity  was  established.  P. 
thereupon  applied  to  haye  the  bill  taken  oS.  the 
file,  which  was  ordered,  but  without  any  direc- 
tions as  to  costs.  P.  moyed  the  court  of  appeal 
to  yary  this  order  by  directing  the  next  friend  to 
pay  his  costs  as  between  solicitor  and  client,  and 
the  defendant  moyed  to  yary  it  by  inserting  a 
direction  for  the  next  friend  to  pay  her  costs : — 
Held,  that  P.  was  entitled  to  indemnity  against 
all  consequences  of  the  suit  haying  been  insti- 
tuted in  his  name,  and  that  M.  must  pay  P.*s 
costs  as  between  solicitor  and  client  of  the  appli- 
cation to  the  court  below,  and  of  P.'s  appeal 
motion,  and  must  pay  the  defendant's  costs  of 
the  suit  as  between  party  and  party,  including 
the  costs  of  motions  in  the  court  below  and  on 
appeal.  Palmer  y.  Walesby^  L.  B.  3  Ch.  732 ; 
16  W.  B.  924. 

Lnnaey  established  —  Leaye  to  Com- 
mittee, to  eontinne  Action.] — Where  the  plain- 
tiff, a  person  of  unsound  mind,  not  so  found, 
suing  by  a  next  friend,  becomes  a  lunatic, 
during  the  progress  of  the  action,  and  a  com- 
mittee is  appointed,  the  committee  may  obtain 
an  order,  under  Ord.  L.  r.  4,  for  leaye  to  continue 
the  action.  Green'jt  Estate,  In  re^  Green  v. 
Pratt,  48  L.  J.,  Ch.  681  ;  41  L.  T.  30. 

Affidavit    of   Deonments.] — Where   a 

plaintiff  of  unsound  mind  sues  by  a  next  friend, 
the  defendant  is  entitled  to  an  affidayit  of  docu- 
ments, to  be  made  by  the  next  friend,  or  by 
someone  acquainted  with  the  facts.  Higginson 
y.  Hall,  48  L.  J.,  Ch.  260 ;  10  Ch.  D.  235  ;  39 
L.  T.  603  ;  27  W.  B.  469. 

Prooeedings  oommeneed  by  Solicitor  on  Behalf 
of  Client  alleged  to  be  Lnnatle — ^Kisccnduct — 
Costs.] — ^A  solicitor  is  not  preyented  from  taking 
legal  proceedings  on  behalf  of  his  client  by  the 
mere  fact  that  to  his  knowledge  a  petition  in 
lunacy  for  an  inquiry  into  the  state  of  mind  of 
the  client  is  pending,  proyided  that  he  belieyes 
the  client  to  be  sane.  The  court  will,  howeyer, 
in  a  proper  case,  when  informed  of  the  petition, 
stay  the  proceedings  until  the  inquiry  is  com- 
pleted. HaHley  v.  Gilbert  (13  Sim.  596)  and 
Beall  y.  Smith  (43  L.  J.,  Ch.  245 ;  L.  B.  9  Ch. 
85)  explained.    Armstrong  arid  Sons,  In  re,  65 
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L.  J.,  Ch-  268  ;  [1896]  1  Ch.  536  ;  74  L.  T.  134  : 
44  W.  B.  281. 

A  solicitor  who  was  aware  that  a  petition  in 
lunacy  against  his  client  was  pending,  obtained 
on  her  behalf  an  order  ex  parte  without  dis- 
closing the  fact.  He  belieyed  her  to  be  sane, 
but  she  was  subsequently  found  to  be  of  unsound 
mind.  Upon  the  order  being  discharged : — Held, 
that  he  had  not  been  guilty  of  such  professional 
misconduct  as  to  make  him  liable  for  the  costs. 
lb. 

Von-eomplianee  with  Order  for  Biscoyery — 
Incapacity  axising  after  Writ.]— Where,  after 
writ  issued,  the  plaintiff  became  incapable  of 
transacting  business,  and  his  brother,  on  his 
behalf,  made  an  affidayit  of  documents  and 
answered  interrogatories,  the  defendant  took 
out  a  summons  to  dismiss  the  action  for  non- 
compliance with  orders  to  ms^  an  affidayit  of 
documents,  and  to  answer  interrogatories ;  the 
plaintiff  then  took  out  a  summons  for  leaye  to 
amend  by  adding  a  next  friend  : — Held,  that 
the  defendant  was  not  entitled,  imder  r.  21  of 
Ord.  XXXI.  of  the  Bules  of  Court,  1883,  to 
haye  the  action  dismissed.  The  action  still 
subsisted,  and  the  plaintiff  must  haye  leaye  to 
amend  by  adding  a  next  friend ;  the  plaintiff 
to  pay  the  costs  of  both  summonses.  Vardwell 
(Lord)  y.  Tomlinsan,  54  L.  J,,  Ch.  957  ;  52  L.  T. 
746  ;  33  W.  B.  814. 

Order  for  Protection  of  Property.] — Decree 
made  for  the  protection  of  the  plaintiff's  pro- 
perty, and  liberty  giyen  to  apply  in  lunacy 
as  to  its  application.  Light  y.  Light,  25  Beay. 
248. 

Petitioner  Deaf,  Dumb  and  Blind— Dispensing 
with  next  Priend.]— A  deaf,  dumb  and  blind 
person  petitioned  for  payment  to  herself  of 
7,0002.,  carried  to  her  separate  account : — Held, 
that  she  might  be  a  petitioner  without  a  next 
friend,  but  the  court  declined,  without  special 
reasons  assigned,  to  make  an  onler  for  payment 
of  more  than  the  income  for  her  benefit.  Form 
of  the  order.  Biddulph's  and  Poole's  Tmsts, 
In  re,  5  De  G.  &  Sm.  469. 

Taking  Bill  oif  File.]— A  bill  may  be  taken 
off  the  file,  if  filed  in  the  name  of  a  plaintiff 
who  is  in  a  state  of  mental  incapacity,  semble. 
Wartnaby  y.  Wartfiaby,  Jac.  377. 

Where  one  of  seyeral  co-plaintifiB  was  of 
imbecile  understanding  at  the  time  of  the  filing 
of  the  bill,  and  his  name  was  used  without 
authority,  the  court  would  not  order  the  bill 
to  be  taken  off  the  file.  Alitor,  if  he  were  the 
sole  plaintiff.  Brangan  y.  Gorges,  7  Ir.  £q.  B. 
225. 

Quaere,  could  the  court  under  such  circum- 
stances order  the  imbecile  plaintiff*8  name  to  be 
struck  out  of  the  bill.    lb. 

The  court,  upon  the  motion  of  a  defendant, 
supported  by  amdayits,  suggesting  that  the  bill 
had  been  filed  without  any  authority  from  the 
person  named  as  the  plaintiff,  such  person  being 
so  imbecile  as  to  be  unable  to  give  any  authority 
for  the  purpose,  and  that  the  suit  was  instituted 
for  litigious  purposes  in  the  name  of  the  plain- 
tiff, but  by  another  defendant  in  the  suit, 
referred  it  to  the  master  to  inquire  whether  any 
authority  was  given  by  the  plaintiff  for  the 
filing  of  the  bill,  and  whether  the  institution  of 
the  suit  was  for  his  benefit,  and  whether  it  was 
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for  his  advantage  that  the  same  should  be 
prosecuted.  On  the  master's  reporting  in  the 
negative,  and  that  the  bill  was  filed  under  the 
authority  of  one  of  the  defendants,  the  court 
ordered  the  bill  to  be  taken  off  the  file,  and 
the  costs  of  the  other  defendants  to  be  paid  by 
the  defendant  who  had  instituted  the  suit  JBlake 
V.  Smith,  Younge,  694. 

S.  Dttfendant  or  Sespondent. 

(a)  Guardian  ad  litem, 
i.  Appointment  or  Change,  Proceedings  for. 

Jurifdiotioii  to  appoint.] — ^A  guardian  to  an 
infant  defendant  of  unsound  mind,  not  so  found 
by  inquisition,  should  be  appointed  by  the  court 
of  chancery,  and  not  under  the  jurisdiction  in 
lunacy.  Pideoch  v.  Bovlthee,  2  De  G.  M.  &  G. 
898  ;  22  L.  J.,  Ch.  611.  S.  C,  nom.  Piddoehe  v. 
BouUbee,  1  W.  B.  94. 

Inflmity  of  mad  disputod.]— When  it  is  dis- 
puted whether  a  defendant  is,  from  infirmity  of 
mind,  incompetent  to  answer,  it  will  be  referred 
to  the  master  to  inquire  as  to  the  fact.  Lee  v. 
Byder,  6  Madd.  294. 

Soipondent  to  Potition  preientad  under 
Statutory  Jiurif diction.] — A  guardian  ad  litem 
appointed  to  a  pei-son  of  unsound  mind,  but  not 
found  lunatic  by  inquisition,  who  was  respondent 
to  a  petition  presented  under  statutory  jurisdic- 
tion, there  oeing  no  suit.  G reaves j  In  re, 
G.  N,  By.,  In  re,  2  Eq.  R.  516  ;  2  W.  R.  355. 

Defendant  to  Foroelofure  Action.] — Decree  for 
foi-eclosure  made  upon  a  claim  to  foreclose  a 
mortgage,  one  of  the  defendants  being  a  person 
of  unsound  mind  not  so  found  by  inquisition, 
and  confined  in  an  asylum  where  she  had  been 
served  with  the  claim ;  the  court  directing  a 
reference  as  to  the  appointment  of  a  guardian  in 
the  suit  for  such  defendant.  Ellut&n  v.  SheU 
drake,  2  L.  T.  48. 

Appointment  on  Application  of  Plaintiff.] — 
Upon  motion  of  plaintiff,  guardian  ad  litem  was 
appointed  to  take  answer  of  defendant,  upon 
affidavit  that  he  was  a  lunatic.  Hawlett  v. 
Wilhrahavi,  5  Madd.  423.  S.  P.,  Maulcverer  v. 
Warren,  2  Jones,  Ex.  (Ir.)  47. 

The  order  appointing  a  solicitor  to  be  the 

guardian  ad  litem  of  a  lunatic  not  found  so  by 
commission,  may  be  made  under  the  twenty- 
eighth  Older  of  October,  1842,  on  the  application 
of  the  plaintiff,  but  it  cannot  be  made  without 
service  of  notice  upon  the  alleged  lunatic. 
Brooks  v.  Joblinff,  2  Hare,  155  ;  8  Jur.  186. 

Appointment  without  Commission.] — Guardian 
ad  litem  to  lunatic  defendant  (not  so  found  by 
inquisition)  appointed  without  a  commission. 
BiddoeJte  v.  Snith,  9  Hare,  395 ;  21  L.  J.,  Ch. 
359;  15  Jur.  1120. 

Appointment  on  Production  of  Affidavit  of 
Fitness  of  Person  to  be  Appointed.] — Motion 
gianted  for  a  commission  to  appoint  a  guardian 
ad  litem,  for  a  party  of  unsound  mind,  but  not 
found  so  by  inquisition,  upon  the  production 
of  an  affidavit  of  the  fitness  of  the  party  pro- 
}»oscd  to  be  appointed.  White  v.  Kimpton,  14 
Jur.  845. 


In  an  administration  summons  against  the 
administratrix  and  her  husband,  the  husband 
became  lunatic,  though  not  so  found  by  inquisi- 
tion, and  the  court,  on  motion  ex  parte,  sup- 
ported by  affidavit  of  fitness,  appointed  a  guardian 
ad  litem.  OshaXdiston,  In  re,  1  Sm.  &  G. 
(App.)  xii. 

Lunatic  oonilned  in  Aiylnm.]  —  Where  it 
appears  that  a  defendant,  having  been  tried  for 
a  misdemeanour,  is  confined  in  a  lunatic  asylum 
by  order  of  the  secretary  of  state,  the  court 
will  direct  a  commission  to  issue  to  appoint  a 
gufljdian,  without  the  affidavit  of  a  medical 
man.  Lucas  y.  Cole,  10  L.  J.,  Ch.  315  ;  6  Jur. 
930. 

Appointment  of  Vow  Guardian.]— Where  a 
guardian  ad  litem  of  a  person  of  unsound  mind, 
though  not  so  found  by  inquisition,  dies,  a 
special  application  is  necessaiy  to  obtain  the 
appointment  of  a  new  guardian,  and  an  appoint- 
ment by  an  order  of  course  is  irregular.  Need- 
ham  v.  Smith,  6  Beav.  130. 

Appointment  on  Summons.] — Appointment  of 
a  guardian  ad  litem  to  a  person  of  unsound 
mind  to  appear  upon  an  administration  at 
chambers  by  summons.  Osbaldiston  v.  CroW' 
ther,  1  W.  R.  255. 

BnAciency  of  Affidavit  in  Support  of  Applica- 
tion for  Appointment.] — When  one  of  the  defen- 
dants in  a  suit  was  alleged  to  be  of  unsound 
mind,  but  had  not  been  found  to  be  so  by  com- 
mission, on  an  application  by  the  plaintiff  to 
appoint  a  guardian  ad  litem : — Held,  that  an 
affidavit  of  the  plaintiff  was  insufficient  which 
only  referred  to  a  statement  in  the  answer  of 
the  other  defendants  in  the  suit  alleging  that 
the  defendant  to  whom  it  was  sought  to  appoint 
a  guardian  was  "  imbecile."  Watson  v.  Knilans, 
22  W.  R.  639. 

Service  of  Hotieo  of  Motion  for  Appointment.] 
— In  an  administration  action  commenced  by 
originating  summons  when  the  defendant  is  a 
lunatic  not  so  found  by  inquisition,  and  makes 
default  in  appearance,  notice  of  motion  for  the 
appointment  of  a  guardian  ad  litem  should  be 
served  in  the  same  manner  as  in  the  case  of 
default  of  appearance  to  a  writ  of  summons. 
Pepper,  In  re.  Pepper  v.  Pepper,  50  L.  T.  580 ; 
32  W.  R.  765. 

Appointment  improperly  obtained.] — ^A  plain- 
tiff and  his  sister  had  given  a  mortgage  to  M.,  a 
solicitor,  and  the  bill  was  filed  against  M.  and 
the  sister  to  have  accounts  taken  of  what  was 
due,  and  for  redemption.  The  sister  was  alleged 
to  be  of  unsound  mind  though  not  found  so  by 
inquisition.  The  plaintiff's  solicitor  did  not 
serve  the  bill  on  the  sister,  but,  by  the  plaintiff's 
instructions,  assumed  to  act  for  her,  entered  an 
appearance  in  her  name,  and  obtained  at  the 
Rolls  the  appointment  of  a  guardian  ad  litem. 
The  appearance  and  the  appointment  of  a 
guardian  were  discharged  by  Wickens,  V.-C,  on 
evidence  that  the  sister  had  sufficient  capacity 
to  authorise  a  solicitor  to  act  for  her,  and  that 
she  had  authorised  M.  so  to  act : — Held,  on 
appeal,  that  whether  the  capacity  of  the  sister 
was  proved  or  not,  the  order  of  the  Vice-Chan- 
ccUor  was  right,  for  that  the  appearance  and 
the  appointment  of  a  guardian  founded  on  it 
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were  irregalfur.     CUmp$  y.  Marshall,  L.  R.  8  Cb. 
462. 

Oo^etaidaiitf.] — ^A  gnaidian  ad  litem  to  a 
defendant  m&j,  under  circamstances  rendering 
it  necessary,  be  appointed  at  the  instance  of  a 
co-defendant  by  analogy  to  r.  1  of  Ord.  XIII.  of 
the  Kales  of  Supreme  Court,  1888.  Dawson,  In 
re,  Johnston  y.  MUl,  58  L.  J., Ch.  734  ;  41  Ch.  D. 
415  ;  37  W.  R.  733. 


ii.  Who  Appointed. 

Committeo.] — Committee  of  estate  appointed 
iniardian  in  suit.  Westeomb  ▼.  Westeomh,  Dick. 
233. 

Penon  reiideBt  out  of  Juriidiotion.] — ^The 
court  would  not  appoint  as  guardian  ad  litem  a 
party  not  resident  within  the  kingdom  where 
the  party  was  found  lunatic,  in  Ireland,  and  the 
committee  a  resident  there : — ^Held,  that  the 
oourae  was  to  have  the  Irish  commission  recorded 
in  England  under  1  Will.  4,c.  65,  s.  41,  and  then 
for  the  lunatic  and  his  committee  to  answer 
together.  Hartland  {Lady)  v.  Ateherley,  7  Beav. 
53  ;  13  L.  J.,  Ch.  122. 

Sonior  Six-elerk.] — If  the  return  to  an  attach- 
ment issued  agaitist  a  defendant  for  want  of 
appearance,  be,  that  the  defendant  is  lunatic, 
the  senior  six-clerk  not  towards  the  cause  will, 
on  motion,  be  appointed  guardian  of  the  lunatic 
defendant,  and  be  ordered  to  enter  an  appear- 
ance for  him.  Kitson  y.  Cutts,  9  L.  J.,  Ch.  138  ; 
4  Jur.  67. 

Solicitor  of  Sniton'  Fimd.]~-The  solicitor  of 
the  suitors'  fund,  appointed  under  the  twenty- 
eighth  Order  of  October,  1842,  guardian  ad 
litem  of  a  lunatic,  not  so  found  by  inquisition. 
M'Keterahin  v.  Qfrt,  7  BeaY.  347. 

It  is  not  absolutely  necessary  in  the  case  of  a 
defendant,  a  lunatic,  but  not  found  so  by 
inquisition,  that  the  solicitor  to  the  suitors'  fund 
\)e  appointed  his  guardian  for  the  purpose  of  his 
appearing  to  and  answering  the  plaintiffs  bill, 
but  any  other  solicitor  may  be  appointed  his 
guardian  who  will  undertake  the  duty  of  appear- 
ing to  and  answering  the  bill  for  the  party.  In 
the  present  cose,  the  solicitor  for  the  wife  was 
appointed  the  guardian  of  the  husband,  on  the 
production  of  an  affidavit  shewing  that  the 
husband  had  no  interest  adverse  to  the  wife. 
Biddulnh  v.  Dayrell,  15  L.  J.,  Ch.  320. 

If  a  defendant  in  the  progress  of  a  suit  becomes 
insane,  it  is  the  practice  to  appoint  the  solicitor 
to  the  suitors'  fund  guardian  ad  litem,  when  the 
application  for  the  appointment  of  guardian  is 
made  by  the  phiintiff ;  but  if  that  application  is 
made  by  the  family  of  the  defendant,  the  court 
will  appoint  any  one  whom  the  family  may 
«clect,  on  being  satisfied  of  his  fitness  for  the 
office.  OuirUim  v.  West,  30  L.  J.,  Ch.  815 ; 
7  Jur.  (N.8.)  614  ;  4  L.  T.  455  ;  9  W.  R.  511. 

Solicitor.] — On  an  application  to  appoint  a 
solicitor  guardian  ad  litem  to  a  defenoant  of 
imsound  mind,  not  so  found,  the  court  required 
to  be  first  satisfied  that  no  relative  would  under- 
take the  defence.  Jiloorv  v.  Platel,  7  Beav. 
583. 

The  court  refused  to  appoint  the  plain- 
tiffs solicitor  guardian  ad  litem  of  a  lunatic 


defendant.  Biddttlph  v.  Camoys  (^Lord),  9  Bear. 
548  ;  10  Jur.  485. 

In  appointing  such  guardian,  the  court  will  not 
interfere  with  his  discretion.    lb. 

On  an  application  that  the  solicitor  of  a  feme 
covert  might  be  appointed,  under  the  thirty- 
second  Older  of  1845,  guardian  to  defend  her 
husband,  who  was  a  lunatic,  the  court  required 
evidence  that  the  husband  and  wife  had  no 
adverse  interests.    lb. 

The  court  refused  to  appoint  the  solicitor  of  a 
trustee  his  guardian  ad  litem  to  put  in  an  answer 
to  a  bill  of  complaint  filed- against  him,  though 
from  age  and  infirmity  he  was  incapable  of 
transacting  business.  Patrick  v.  Anarews,  22 
L.  J.,  Ch.  240  ;  1  W.  B.  96. 

Son.] — ^Where  an  aged  defendant  was  imbecile, 
and  incapable  of  attending  to  business,  his  son, 
a  co-defendant,  but  whose  interest  in  the  subject- 
matter  of  the  suit  was  not  adverse  to  that  of  his 
father,  was  appointed  his  guardian  ad  litem. 
Neunnan  v.  Sel/e,  8  L.  T.  487  ;  11  W.  R.  764. 

The  defendant  being  of  unsound  mind,  though 
not  80  found  by  inquisition,  the  court,  on  motion 
ex  parte,  appointed  his  son  guardian  ad  litem, 
upon  an  affidavit  averring  that  there  was  no 
confiict  of  interest  between  the  father  and  son. 
DobHn  Y.  Baling,  Ir.  R.  6  £q.  623. 

Brothor.] — ^Where  a  defendant  was  a  lunatic, 
not  so  found  by  inquisition,  the  court,  on  an 
application  of  the  plainti^  appointed  his  brother, 
who  was  a  co-defendant,  but  had  no  adverse 
interest,  his  guardian  ad  litem.  Bonjield  v. 
Grant,  11  W.  R.  275. 


iii.  In  What  Cases. 

Committee  One  of  PlaintiiEi.l — Committee  of 
lunatic  defendant  bcinj;  one  of  plain tifi&i,  guardian 
appointed.    Snell  v.  Ilyat^  Dick,  287. 

Insanity  after  Decree.  1 — Defendant  becoming 
insane  after  decree,  guardian  apix)intcd.  Oason 
v.  Garnitr,  Dick.  286. 

To  put  in  Examination.] — Guardian  appointed 
for  defendant  to  put  in  his  examination,  he  being 
incapable.  Att.-Oen.  v.  Waddington,  1  Madd. 
321. 

Infitnt  Heir-at-Law.] — Whether  it  is  necessary 
for  any  puri)osc  in  lunacy,  that  an  infant  heir-at- 
law  should  appear  by  a  testamentary  or  legal 
guardian,  or  whether  there  is  any  process  in 
lunacy  by  which  a  legal  guardian  can  be 
appointed,  quscre.  Brown,  In  re,  1  Mac.  &  G. 
201. 

Property  of  email  Valne.1 — One,  through  a 
great  age,  being  deprived  of  his  memory,  and 
become  almost  non  compos  men tis,waB  admitted  to 
answer  by  his  guardian,  in  regard  the  demand  in 
question  was  but  small ;  but  hod  the  value  been 
considerable,  the  regular  way  had  been  to  have 
taken  out  a  commission  of  lunacy,  and  have 
gotten  a  committee  assigned.  Per  Lord  Talbot. 
Anon,,  cited  in  Sfu-ldon  v.  Fortesone  Aland, 
3  P.  W.  Ill,  n. 

Befaeal  of  Conrt  to  appoint  Guardian— De- 
fault in  putting  in  Answer.] — Where  defen- 
dants had  taken  no  proceedings  until  the  last 
day  allowed  for  putting  in  their  answer,  when 
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they  obtained  an  order  for  farther  time,  hat 
afterwards  obtained  the  appointment  of  a  guar- 
dian ad  litem,  on  the  groand  that  they  were 
of  unsound  mind,  the  court  refused  an  application 
of  the  plaintiff,  under  the  thirty-second  Order  of 
May,  1*845,  to  appoint  a  guardian  for  them,  on 
the  ground  that  they  were  in  default  for  want  of 
answer.  Saunders  y.  Walter^  2  Hall.  &  Tw.  199  ; 
19  L.  J.,  Ch.  409. 

Bad  Health  only.] — ^Where  a  defendant, 

in  consequence  of  bad  health  only,  and  not 
from  any  mental  incapacity,  is  unable  to  put 
in  his  answer,  the  proper  course  is  to  apply  to 
the  master  for  further  time;  and  the  Lord 
Chancellor  discharged  an  order  made  by  the 
Vice-Chancellor  Knight  Bruce,  that  a  defendant 
so  circumstanced  might  have  a  guardian  assigned 
him  for  the  purpose  of  putting  in  his  answer. 
WiUyams  v.  Hodge,  1  Mac  &  G.  516  ;  1  HalL  & 
Tw.  575  ;  19  L.  J.,  Ch.  196. 

When  a  defendant,  not  required  to  put  in  an 
answer,  was  a  person  of  great  age,  and  had  been 
afflicted  with  a  paralytic  stroke,  and  was  in- 
capable of  giving  a  continuous  attention  to 
business,  but  whose  health  veas  not  absolutely 
destroyed,  the  court  declined  to  appoint  a  guar- 
dian to  act  for  him  in  the  suit,  but  intimated 
that  if  in  the  course  of  the  cause  it  became 
necessary  to  obtain  his  consent  to  an  arrange- 
ment or  a  compromise,  it  might  be  necessary  to 
appoint  a  guaidian.  iSteel  v.  Otfbh,  1  N.  R.  302  ; 
11  W.  B.  298. 

Committee — LeaTO  to  Defend.]— A  lunatic 

was  made  a  defendant  as  one  of  the  next  of  kin 
of  an  intestate.  He  and  his  committee  presented 
a  petition,  intituled  in  the  suit  and  also  in  the 
lunacy,  praying  that  the  lunatic  might  defend 
by  his  guardian,  and  that  the  committee  might 
be  appointed  such  guardian.  The  committee 
prayed,  that,  as  such,  he  might  be  at  liberty  to 
prosecute  the  claim  of  the  lunatic  as  next  of  kin, 
and  that  all  such  costs  as  should  be  properly 
incurred,  and  as  should  not  be  paid  out  of  the 
estate  to  be  administered  in  the  suit,  might  be 
raised  and  paid  out  of  the  lunatic's  estate.  The 
court  gave  liberty  to  the  committee  to  defend 
the  suit,  but  refused  to  appoint  a  guardian  as 
being  unnecessary,  or  to  make  any  prospective 
order  as  to  costs,  and  directed  the  title  in  the 
cause  to  be  struck  out.  Maruony  In  re^  21  L.  J., 
Ch.  249. 

Imbecility  and  Old  Age.] — ^Where  an  aged 
defendant  was  imbecile,  and  incapable  of  attend- 
ing to  business,  his  son,  a  co-defendant,  but 
whose  interest  in  the  subject-matter  of  the  suit 
was  not  adverse  to  that  of  his  father,  was 
appointed  his  guardian  ad  litem.  Newnian  v. 
safe,  8  L.  T.  487  ;  11  W.  R.  764. 

(b)  Other  Matters. 

Aniwer  by  Ouardian— Evidenee  as  against 
Lunatic] — The  answer  of  a  superannuated  per- 
son put  in  by  guardian,  shall  be  read  against 
him  as  an  answer  of  one  of  full  age  ;  sec  us,  of  an 
infant,  who  is  to  have  a  day  to  shew  cause. 
Lecing  v,  Catcrly^  Pre.  Ch.  229. 

Insufficiency  of,] — A   plaintiff   cannot 

except  for  insufficiency  to  the  answer  of  a  defen- 
dant of  unsound  mind,  but  who  had  answered 
by  his  guardian,  against  whom  a  commission  of 


lunacy  has  not  issued.  MtcJUethwaite  ▼.  Atkinioit, 
1  ColL  C.  0. 173. 

Vooessitj  for  Appointment  of  Guardian — 
Sonrioe  of  Writ— Von-appoaranoo  of  Delisndant.} 

— ^When  the  writ  of  summons  in  an  action 
has  been  served  upon  a  defendant  to  the 
action,  being  a  person  of  unsound  mind  not 
so  found  by  inquisition,  in  manner  provided 
in  that  behalf  by  Ord.  XIII.  r.  1,  and  the 
defendant  does  not  appear,  the  action  can 
proceed  (at  all  events  if  the  defendant  is  only 
a  formal  party)  under  Ord.  XIII.  r.  9,  as  if 
such  party  had  appeared,  and  it  is  not 
imperative  on  the  plaintiff  to  apply  for  the 
appointment  of  a  guardian  to  such  defen- 
dant. Taylor  v.  Pede,  44  L.  T.  614  ;  29  W.  R. 
627. 

8er¥iee  of  I>oereo.]~-Lunatic  defendant,  not 
found  so  by  inquisition.  Service  of  copy  decree 
must  be  personal  on  him.  Anon.,  2  Jur.  Cn.8.> 
324. 

Seryice  on  Medical   Officer   of   Asylnm.] 

When  the  medical  officer  of  an  asylum  refused 
to  allow  service  of  a  bill  in  equity  on  a  lunatic 
who  vraa  not  so  found  by  inquisition,  the  court 
allowed  substituted  service  on  the  medical 
officer.  Raine  v.  WilsoH^  43  L.  J.,  Ch.  469; 
L.  R.  16  Eq.  576  ;  29  L.  T.  51. 

After  appearance,  but  before  answer,  one 
of  the  defendants  became  lunatic,  and  to  enable 
the  plaintiff  to  bring  on  his  cause  to  a  hearing, 
an  order  was  obtained  by  him  appointing  the 
solicitor  to  the  suitors'  fee  fund  his  solicitor. 
An  answer  was  then  put  in  for  this  defendant,, 
submitting  his  interests  to  the  court.  Before 
the  hearing  the  lunatic  defendant  became  sane, 
but  took  no  step  to  discharge  the  order.  At 
the  hearing,  a  question  arose  as  to  who  was 
to  pay  the  costs  of  the  solicitor  to  the  fee 
fund : — Held,  that  the  defendant  was  bound 
to  pay  these  costs,  and  add  them  to  his  own 
costs  of  suit.  Frampton  v.  Webh.  2  N.  R,  547  ; 
9  L.  T.  114  ;  11  W.  R.  1018. 

BUI  taken  Pro  Conftsso  against  Guardian- 
Service  of  Fotico  of  Order.] — On  motion  to  take 
a  bill  pro  confesso,  against  the  guardian  ad  litem, 
of  a  lunatic,  the  order  was  made  on  the  terms  of 
serving  notice  on  the  nearest  relations  of  the 
lunatic  and  guardian.  Crawford  v.  Kernagkan^ 
1  Dr.  &  WaL  195. 


0,  Pleadiko. 

Citation — Senrico.] — ^Form  of  order  for  service 
of  citation  on  a  person  of  unsound  mind,  not  so> 
foimd  by  inquisition.  JtChrmick  v.  Hey  den,  17 
L.  R.,  Ir.  338. 

Befasal  to  appear.]— The  statute  7  Geo.  2,  c.  14, 
enabling  plaintiff  to  proceed  where  defendants- 
refuse  to  appear,  does  not  apply  to  defendants- 
labouring  under  incompetency,  as  idiotey,  &c. 
Carew  v.  Johnston^  2  Sch.  dc  Lef .  292. 

Equitable  Defence — Set-off*.] — ^Auctioneers  are- 
employed  to  sell  by  the  agents  of  a  committee  of 
a  lunatic,  and  they  hand  over  the  proceeds  of 
such  sale  to  such  agents,  partly  by  the  direction 
of  committee.  The  lunatic  dies,  and  his  repre- 
sentative brings  an  action  of  assumpsit  for  the 
proceeds  of  sale  against  the  auctioneers.    To  thi» 
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action  pleas  of  pajrmeiit  by  the  direction  of  the 
committee,  and  the  application  of  the  moneys  for 
the  benefit  of  the  lunatiCi  are  pat  in.  Upon  a 
bill  filed  to  restrain  that  action  and  a  motion  for 
an  injunction  : — Held,  that  the  pajrment,  being 
a  question  of  fact,  could  be  tried  at  law,  and  the 
question  of  privity  and  set-off  did  not  affect  the 
question,  the  Common  Law  Procedure  Act  giving 
defendants  in  an  action  a  greater  liberty  than 
they  before  had  to  resist  it  on  equitable  grounds. 
Proceedings  in  lunacy  are  as  distinct  from  pro- 
ceedings in  chancery  as  chancery  from  common 
law.  Farebrother  y.  Welehmnn,  3  Drew.  122  ;  3 
£q.  B.  383  ;  24  L.  J.,  Ch.  410 ;  1  Jur.  (N.S.)  126  ; 
3  W.  R.  257. 

Allegation  of  Inianitj— Suffieienoy  olJ^A 
charge  in  the  bill  that  A.  '*  was  of  a  weak  and 
feeb&  understanding,  approaching  almost  to 
idiotcy,"  was  an  allegation  sufficiently  precise  (no 
demurrer  being  taken),  to  put  in  issue  that  A. 
was  "  of  insane  memory."  It  being  proved  that 
A  '*  was  incapable  of  managing  himself  or  his 
affairs,"  he  was  held  to  be  within  the  saving  of  the 
statute  7  Geo.  2,  c.  14,  s.  8.  But  this  allegation 
would  not  have  been  sufficiently  precise  on  a  plea, 
nor  on  a  bill,  if  demurred  to.  The  heir  of  the 
mortgagor  may  take  advantage  of  the  saving  in 
s.  8  of  the  statute.  Carew  v.  Johfuton,,  2 
SSch.  &  Lef .  280. 

>  Evidenea — ^Action  for  Aooonnt.] — A.  kept  cash 
with  B.,  a  banker,  and  the  balances  to  his  credit 
were  stated  from  time  to  time  in  a  pass-book. 
A.  became  a  lunatic,  but  the  account  continued 
to  be  kept  with  his  family,  and  in  the  pass-book, 
the  entries  in  which  were  in  B.'s  handwriting,  a 
balance  was  stated  to  the  credit  of  A. : — Held, 
that  this  was  not  evidence  to  support  an  account 
stated  with  A.,  in  an  action  brought  by  his  repre- 
sentative against  B.  to  recover  the  amount  of 
such  balance.  Tarhuek  v.  BUpluim^  2  M.  &  W. 
2 ;  6  L.  J.,  Ex.  49. 


Aetlon  to  perpetuate  Testimony — Costs  of 


XTidence  to  lubstaiitiato  Will.] — A  lunatic,  so 
found  by  inquisition,  had  made  two  wills  before  the 
finding.  Upon  the  petition  of  the  committee  of 
the  estate,  it  was  oraered  that  such  costs  as  the 
master  should  think  proper  of  a  suit  to  perpetuate 
testimony  as  to  the  wills  should  be  paid  out  of 
the  lunations  estate,  the  suit  being  instituted  with 
the  approbation  of  the  master.  Tayleur^  In  re, 
L.  R.  6  Ch.  416 ;  19  W.  R.  462. 

A  bill  will  not  lie  to  perpetuate  the  testimony 
of  witnesses  to  a  lunatic's  will  in  his  lifetime, 
made  before  his  lunacy.  Sackville  v.  Aylewarth, 
1  Vem.  105. 

Infomkation— Relator.] — ^In  an  information  at 
the  relation  of  a  lunatic,  a  proper  relator  was 
directed  to  be  appointed,  who  might  be  responsible 
for  the  costs  of  the  suit.  Att.-Gen,  v.  TyleTy  2 
Eden,  230 ;  Dick.  878. 

DemanKr.] — ^A  bill  praying  for  an  account  for 
delivery  up  oi  property,  for  a  receiver,  and  for  an 
injunction  pending  a  suit  in  the  Ecclesiastical 
Court  to  recall  probate  of  the  will,  will  lie  at  the 
suit  of  one  of  the  next  of  kin  of  a  lunatic  against 
the  executors  and  one  of  the  legatees  in  a  will 
fraudulently  obtained  by  them  from  the  lunatic ; 
and  a  demurrer  for  want  of  equity  by  the 
defendant,  the  legatee  overruled,  on  the  ground 


that  the  bill  alleges  fraud,  and  that  the  demurring 
defendant  was  a  legatee  under  the  wiU  which 
was  impeached.  IHine$  y.  Steinberg^  2  Sm.  &  G. 
76. 

Where  a  bill  was  brought  to  have  a  guarantee 
delivered  up  on  the  ground  of  fmud,  and  A.  and 
his  wife  were  made  parties  to  the  bill  upon  an 
allegation  that  the  wife  was  concerned  in  a  con- 
spiracy to  defeat  the  guarantee,  and  no  act  was 
alleged  against  the  husband,  but  it  was  stated 
that  he  was  imbecile  : — Held,  that  a  demurrer  to 
the  bill  by  the  husband  was  sustainable.  Price 
V.  Chippendale,  4  Y.  &  C.  469. 

Speeifie  Performanee — Xental  Ineapaeity  of 
conTeying  Party.] — ^A  demurrer  will  not  lie  to  a 
bill  for  specific  performance  of  an  agreement  to 
buy  land,  on  the  ground  that  the  present  mentid 
incapacity  of  a  necessary  party  to  the  conveyance, 
to  join  therein  and  concur  in  a  parol  variation  of 
the  original  written  contract  appears  on  the  face 
of  the  bilL  JSeaufort  (Duke')  v.  Olynn,  23  W.  R. 
463,  502. 

Lnnatie  neoeisary  Party.] — ^A  lunatic  must  be 
a  party  to  a  suit  for  his  own  benefit,  otherwise 
perhaps  in  case  of  an  idiot.  Att-Gen.  v.  Wool- 
rich,  1  Ch.  Ca.  153. 

Where  the  suit  is  to  be  relieved  against  an  act 
done  by  the  lunatic  as  assigning  a  debt,  he  need 
not  be  a  party.  Att.-Oen,  v.  Smith,  1  Ch.  Ca. 
113. 

SabpcBna.] — ^A  senseless  dumb  man  is  not  to 
answer  upon  subpoena.  Altham  v.  Smith,  Cary, 
93. 

PartitioB — Partiei — Costs.]— To  a  suit  for 
partition  of  property  one  undivided  share  of 
which  was- vested  in  a  lunatic  tenant  in  tail  in 
possession,  with  remainder  to  an  infant  tenant 
in  tail,  with  remainder  to  a  married  woman  in 
tail,  with  remainders  over,  the  persons  interested 
in  remainder  after  the  lunatic  and  infant  tenants 
in  tail  were  made  defendants,  and  they  by  their 
answers  claimed  such  interest  in  the  undivided 
share  as  they  were  alleged  to  have  by  the  bill : — 
Held,  that  the  persons  so  named  as  defendants 
were  not  xmnecessary  parties  to  the  suit ;  and 
that,  having  regard  to  tne  remoteness  and  uncer- 
tainty of  their  interest  in  the  property,  their 
costs  up  to  the  decree  on  the  hearing  should  be  a 
charge  on  the  property,  which  should  be  allotted 
in  severalty  in  respect  of  the  undivided  share  in 
which  they  were  so  interested.  Singleton  v. 
Hopkim,  25  L.  J.,  Ch.  50 ;  1  Jur.  (N.8.)  1199 ; 
4  W.  R.  107. 


Form  of  Doeroe.] — Where  one  of   the 


parties  entitled  to  land,  the  subject  of  a  partition 
suit,  is  a  person  of  unsound  mind,  the  proper 
form  of  decree,  after  allotting  portions  in 
severalty  and  directing  conveyances  by  the  other 
parties  is  to  declare  the  person  of  unsound  mind 
a  trustee  for  the  other  parties  of  the  portions 
allotted  to  them.  MooreKead  v.  Moarehead,  Ir.  R. 
2  Eq.  492. 

Property  Tested  in  Lonatie  Tnutae— Transfer 
by  Committee— Petition  for.]— A  petition  praying 
that  the  committee  of  a  lunatic  may  be  ordered 
to  transfer  property  vested  in  the  lunatic  as  a 
trustee  ought  to  be  entitled  in  the  lunacy,  and 
need  not  be  entitled  in  the  matter  of  the  Act 
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19  *  90  Viet.  e.  1».]— The  service  ol  notice, 
of  an  intended  application  under  the  set  to 
facilitate  leases  snd  sales  ot  settled  estates,  upon 
a  person  of  unsound  mind,  not  bo  fonnd  by 
inquisition,  who  bad  only  ft  remote  contingent 
interest  in  the  property,  was  dispensed  witb, 
there  being  others  in  the  same  interest  wbo 
concnrred.  FranhlirCt  SettUd  Bttate,  In  re, 
7  W.  B.  IE. 


VII.  WILLS. 

TMt«in«ntai7  CapMity— TMikBui  ef  Kind. 

— Weaknesa  of  mind  and  torgetfulness  are  n< 
snfBcient  to  invalidate  a  will,  if  it  is  proved 
that  the  mind  of  testator  was,  when  cdled  to 
exertion,  capable  of  attention  nnd  application. 
Ti'fnell  V.  CoiuUiblc,  3  Enapp,  122. 

Inians  Dalniioiu— Xedlcal  EridenM— 

Onni  proliandi  Than  Cammlulon  of  LnaMy  hat 
bstn  Usnsd  and  not  inperMded  at  Oat*  of  will.] 
—  When  a  testator  bos  been  found  to  be  of 
iinsound  mind  under  a  commission  of  lunacj, 
which  commission  baa  not  been  supersedetl,  the 
legal  preeumption  is  againat  the  validity  of  any 
teBtftmentary  instrament,  and  the  onus  of  prov. 
ing  the  soundness  of  mind  of  the  testator  if 
imposed  on  the  person  getting  up  the  instruinent 
Salt  India  Co.  v.  Dyce  Sombre,  4  W.  B.  7H 
— P.  C. 

Under  such  circumstances  It  is  competent  l( 
the  party  setting  up  a  testamentary  inatrumeni 
to  maintain  either  that  Ihe  testator  was  always 
of  sound  mind  ;  or,  that  though  he  may  have 
been  formerly  of  unsound  mind,  he  had  com- 
pletely recovered ;  or,  that  the  will  "was  made 
during  a  lucid  interval,    lb. 

In  such  a  cose,  where  unsoundness  of  mind 
baa  been  before  proved,  though  previous  cir 
stances  arc  entitled  to  aome  weight,  the 
inquiry  is,  whether  the  deceased  testator 
entirely  recovered,  or  was  of  eound  mind  a 
time  of  giving  instructions  for  and  the  c] 
tion  of  the  instrument  in  question,     lb. 

A  will  and  codicil  made  and  executed  under 
snch  circumstances,  when  it  was  clearly  proved 
that  at  the  time  of  their  execution  the  ii 
delusions  of  the  testator  which  existed  al 
time  the  commission  of  lunacy  was  issued,  still 
continued  to  exist,  were  held  by  the  judicial 
committee  of  the  privy  council,  iifBrming  the 

SIgment  of  the  prerogative  court,  to  be  invalid, 
c  circumstances  of  the  case  being  deemed  to 
be  such  as  to  make  it  essential  to  the  purposes 
o(  justice  that  the  validity  of  the  testamentary 
Instruments  should  be  submitted  to  judiciid 
decision,  the  appellants  (the  executor  of  the 
parties  interested  under  the  will)  were  allowed 
one  set  of  costs  between  them  out  of  the  estate, 
Inclnding  the  coets  of  the  appeal,    lb, 

Taliditr— Lnsid  Jnttrral.]— A  testator,  who 
bad  beeit  in  confinement  as  a  lunatic  between 
the  years  181fi  and  1817,  executed  his  will 
1820.    He  was  again  placed  in  confinement 
1S23.    In  November,  1S3S,  a  commission  in  t 
nature  of  a  writ  de  lunatico  inquirendo  was 
issoed,  and  the  testator  was  found,  in  January, 
1839,  a  lunatic  without  any  lucid  interval  from 
the   1st  Angnst,  1816.     Will  pronounced  for. 


Difference  between  imbecility  or  idiotcy  and 
on  in  respect  of  acts  of  business  observed 
upon.  The  witncwes  against  the  will  deposed 
to  a  case  ii  Idiotcy.  Banxatyiu  v.  BatMoiyne, 
2  Rob.EcBep.472;  16Jur.S64. 
See  alio  WILL. 


Oanvanion— Sals  of  SmI  Zttet*— 16  *  17  Tist. 
..  70,  ).  IM.] — Money  realised  by  the  sale  of 
real  estate  sold  under  s.  IH  of  the  16  k  17  Vict. 
c.  70,  is  peisonalty  In  the  hands  of  the  heir, 
WheeUr.  In  Tt,  i  Do  O.  F.  t  J.  640 ;  8  Jur. 
(K.B.>  785  ;  6  L.  T.  846. 

A.,  B.  and  C.  were  tenants  in  common  in  tee 
of  land.  C.  became  of  unsound  mind.  A.  and 
B.  sold  part  of  the  land,  and  conveyed  their 
shares  to  a  purchaser.  They  also  granted  a  lease 
of  the  minerals  under  other  parU,  and  demised 
their  shares  to  the  lessee,  in  consideration  of  a 
gnwB  Kum  of  money  payable  by  instalments, 
called  in  the  lease  rent,  within  a  limited  time. 
In  both  deedn  they  covenanted  that  C.  should 
concur,  and  that  they  would  hold  her  share  of 
the  moneys  payable  in  trust  for  her.  B.  after- 
wards became  also  of  unsound  mind,  and  A.  sold 
other  parts  of  the  land,  and  granted  leases  of 
minerals  under  other  parts  for  a  like  considera- 
tion, covenanting  in  like  manner  that  B.  anrl  C. 
should  concnr,  and  that  he  would  hold  tlieir 
shares  of  the  moneys  payable  in  trust  for  them. 
B.  and  C.  were  both  found  lunatic  by  inquisi- 
tion ;  and  the  court  confirmed  the  sales  anrl 
leases,  and  ordered  the  committee  to  execute 
leeds.  C.  died,  leaving  B.  her  heir-at-lnw 
and  sole  next  of  kin.  Afterwards  B.  died  also  : 
-Held,  that  the  leases  were  in  the  nature  of 
abaolnte  sales  of  portions  of  the  real  estate  ;  that 
the  confirmation  of  the  sales  and  leases  were 
sales  under  the  Lunacy  Regulation  Act,  18^:^ 
:24,  and  that  as  between  the  real  and  personnl 
iresentatives  of  B.  the  proceeds  both  of  the 
es  and  the  leases  effected  after  B.  became  of 
unsound  mind  belonged  to  her  heir-at-law  a.-! 
real  estate.  8iRith,  In  re,  L.  R.  10  Ch.  79  ;  23 
W.  R.  297. 

Id,  also,  that  a«  to  the  shares  both  of  B. 
and  C.  in  the  proceeds  of  the  sate  and  lease  in 
which  B.  concurred  they  were  converted  into 
personalty,  and  belonged  to  B.'s  next  of  tin. 


Ih. 

SnbMqoMit  Lniiaoy  of  BmsfleUry.] 

—On  the  aiBt  May,  I87U,  V.  N.  died  intestate, 
leaving  M.  H.  P.  one  of  four  co-heiresses-at-law. 
On  18lh  February,  1880,  an  action  was  brought 
asking  for  sale  of  P.  N.'s  real  estate  in  lieu  of 
partition.  On  the  16th  June,  ]RSO,»n  order  was 
made  for  sale.  The  sale  took  place  on  the  30tb 
August,  1880,  and  the  procecda  of  sale  were 
carried  to  the  credit  of  the  action,  "  proceeds  of 
the  sole  of  the  testator's  real  estate."  On  the 
22nd  April,  1882,  by  the  order  on  further 
consideration  in  the  said  action,  one-fourth  part 
of  the  money  standing  to  that  acconnt  was 
orderoi  to  be  paid  to  M.  H.  P.,  subject  to  duty. 
M.  H.  P.  left  the  money  in  court,  and  took  no 
steps  concerning  It.  On  the  14th  January,  18S4, 
by  an  order  made  on  n  petition  presented  in 
lunacy,  T.  was  authorised  to  apply  to  the 
Chancery  Dlvi^on  for  a  transfer  of  the'  said  one- 
fourth,  amounting  to  43W.  I7».  i!i.,  to  the  account 
of  H.  H.  P.,  a  peison  of  unsound  mind, "  proceeds 
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of  the  sale  of  the  real  estate  of  P.  N.,"  and  the 
transfer  was  made  accordingly.  M.  H.  P.  died 
on  the  10th  June,  1884  : — Hdd,  that  there  being 
no  evidence  that  M.  H.  P.  was  of  unsound  mind 
at  the  date  of  the  sale  and  the  order  for  pay- 
ment to  her,  the  fund  then  ordered  to  be  paid  to 
her  belonged  to  her  absolutely  without  any  trust 
or  equity  for  re-con  version,  and  went  on  her 
death  to  her  personal  representatives.  Piekardf 
In  re,  Turner  v.  NichoUon,  63  L.  T.  293. 

Proceed!  of  Sale  —  Beal  and  Personal 

Bepreientatives.] — ^Where  the  real  estate  of  a 
lunatic  has  been  sold,  the  proceeds  of  the  sale 
are,  as  between  the  real  and  personal  represen- 
tatives of  the  lunatic,  to  be  treated  for  the 
purpose  of  transmission  as  realty  ;  but  for  other 
purposes  the  proceeds  are  to  be  considered  as 
personalty,  so  that  the  same  will  be  paid  out 
of  court  to  the  husbands  of  married  women, 
who  were  the  reaJ  representatives,  with  their 
consent,  as  personalty,  and  without  their  exe- 
cuting a  deed  under  the  3  &  4  Will.  4,  c.  74. 
Trenjlyan,  In,  re,  31  L.  J.,  Ch.  660  ;  10  W.  R. 
828. 

Land   Aeqnirod   by  Detoent]  — 

Proceeds  of  sale  of  a  lunatic's  land  acquired 
by  descent  will  not  by  virtue  of  ss.  124  and  136 
of  the  Lunacy  Regulation  Act,  1863,  be  treated 
as  land  acquired  by  the  lunatic  by  purchase. 
Motion,  In  re,  Jamei  v.  DicltiuMon,  66  L.  J., 
Ch.  696  ;  [1897]  2  Ch.  609 ;  77  L.  T.  69. 

Traniftr  to  Harried  Woman.] — ^Under 


the  16  &  17  Vict.  c.  70,  ss.  124  and  126,  a  married 
co-heiress  of  a  deceased  intestate  lunatic  can 
consent  in  court  to  the  payment  of  her  share 
of  the  proceeds  of  the  lunatic's  real  estate  to 
her  husband,  and  an  acknowledged  deed  is 
unnecessary.  Wheeler,  J*  rtf,  4  De  G.  F.  &  J. 
640  ;  8  Jut.  (n.8.)  786  ;  6  L.  T.  846. 

Sale  of  Stock -in -Trade.]  —  Testator, 


having  made  his  will,  became  lunatic,  but  no 
commission  was  sued  out ;  his  wife  and  friends 
disposed  of  his  business  and  stock-in-trade,  and 
invested  the  proceeds  in  the  funds : — ^Held,  that 
at  his  death  the  sum  invested  would  pass  to  the 
legatee  entitled  to  the  stock-in-trade,  and  not  to 
the  residuary  legatee.  Taylor  v.  Tayler,  17  Jur. 
583 ;  21  L.  T.  213  ;  1  W.  R.  198,  398. 

Contract  —  Purohaio-monoy.]  —  Where, 

before  inquisition  of  lunacy,  a  person  who  was 
found  a  lunatic  has  made  a  purchase,  with  the 
approbation  of  his  only  son,  the  court  will  not 
change  the  disposition  that  has  been  made 
of  this  sum  of  money,  but  the  purchase  will 
stand.  Sergeson  v.  St^aley,  2  Atk.  412 ;  9  Mod. 
870. 

Ademption—Xortgago  by  Conrt— Will— Pro- 
Tiso  in  Kortgage  Deed  altoing  Sflbct  of  WilL] 
—The  court,  under  the  powers  of  the  Lunacy 
ReguUtion  Act,  mortgaged  one  of  the  lunatic's 
estates,  and  introduced  a  proviso  that  as  between 
the  lunatic,  his  heirs  and  devisees,  the  estate 
should  be  primarily  liable  for  the  mortgage  debt. 
The  lunatic  had,  before  his  lunacy,  made  a  will, 
in  which  he  had  directed  certain  devised  estates 
(not  including  the  mortgaged  estate)  to  be  sold 
for  payment  of  his  debts  :— Held,  in  the  adminis- 


tration of  his  estate,  that  the  oroviso  in  the 
mortgage  deed  was  not  intended  to  alter  the 
effect  of  the  will,  and  that  the  mortgage  debt 
must  be  primarily  paid  out  of  the  devised  estates. 
Quiere,  whether  the  court  would  Imve  had  the 
power  to  make  a  proviso  altering  the  effect  of  the 
wilL  Freeman  v.  EUU,  1  H.  &  M.  768 ;  3  K.  R. 
243. 

Spooiflo  Boqnett  of  Sharot— Sale  by  Order 

of  Oonrt.] — ^A  testator  bequeathed  the  income 
of  certain  shares  specifically,  and  bequeathed 
the  shares  to  his  residuary  legatee.  After 
the  date  of  the  will  he  was  found  a  lunatic, 
and  by  an  order  in  the  lunacy  the  shares  were 
directed  to  be  sold,  and  the  proceeds  were 
invested  in  consols : — Held,  that  as  the  provisions 
of  the  16  &  17  Vict.  c.  70,  whereby  the  rights  of 
owners  of  property  sold  by  order  of  the  Lord 
Chancellor  m  lunacy  are  preserved,  extend  only 
to  land,  the  gift  of  income  was  adeemed  by  the 
sale,  and  the  sum  of  consols  fell  into  the  residue. 
Jonee  v.  Qreen,  37  L.  J.,  Ch.  603 ;  L.  R.  6  Eq.  666 ; 
16  W.  R;  603. 

A  testator  made  a  specific  bequest  of  stock 

in  the  G.  railway  company.  After  the  date  of 
his  will  he  was  found  a  lunatic.  Under  an  order 
in  the  lunacy,  the  stock  was  sold  and  the  pro- 
ceeds were  invested  in  a  sum  of  consols,  which 
was  carried  to  the  credit  of  the  limatic.  to  an 
account  intituled  "  Proceeds  of  the  sale  of  stock 
in  the  G.  railway  company."  In  an  action  for 
the  administration  of  the  testator's  estate : — 
Held,  that  the  specific  legacy  was  adeemed  by  the 
sale  in  the  lunacy,  and  that  the  consols  therefore 
fell  into  the  residue.  Observations  on  Jenee  v. 
Qreen  (L.  R.  6  Eq.  666),  and  Leeming,  In  re 
(3  De.  G.  F.  &  J.  43).  Freinr,  In  re,  Freer  v.  Freer, 

62  L.  J.,  Ch.  301  ;  22  Ch.  D.  622 ;  31  W.  R. 
426. 

A  bequest  of  consols  standing  in  the  name  of  a 
testatrix  at  her  death  is  not  adeemed  by  a  trans- 
fer of  the  same  during  her  life  into  the  name  of 
the  pajrmaster-general  under  an  order  in  lunacy. 
WomL,  In  re,  Anderwn  v.  City  of  London  Misnon, 

63  L.  J.,  Ch.  772  ;  [1894]  2  Ch.  677  ;  8  R. 
817. 

The  bequest  does  not  take  effect  upon  consols 
by  order  of  the  conrt  purchased  on  behalf  of  the 
lunatic  testatrix,  and  which  never  stood  m  her 
name.    Ih, 

A  sale  by  order  of  the  court  of  a  portion  of 
stock  in  court,  directed  for  payment  of  costs,  was 
treated  as  a  sale  of  part  of  the  stock  purchased 
as  above-mentioned,  so  as  not  to  injure  the  rights 
of  the  legatees.    lb, 

Xloctlon— Sale  of  Land  for  Payment  of  Xert- 
gage— Snrplni  Xonoy.] — ^Under  11  Geo.  4  and 
1  Will.  4,  c.  66,  authorising  moneys  to  be  raised 
by  sales  or  mortgages  of  lunatics'  estates,  and 
providing  that  the  lunatic's  heirs,  next  of  kin, 
&c.,  shall  have  the  like  interest  in  the  surplus 
moneys  so  raised  as  they  would  have  had  in  the 
estate  if  it  had  not  been  so  dealt  with,  and  that 
such  moneys  shall  be  of  the  same  nature  as  the 
estate : — ^Held,  that  where  the  lunatic's  heir  had 
died  also  a  lunatic  and  without  having  elected  to 
take  such  surplus  moneys  as  personalty,  they 
were  impressed  with  the  character  of  realty. 
WhaHon,  In  re,  b  Pe  G.  M.  &  G.  33  ;  23  L.  J., 
Ch.  622 ;  18  Jur.  289 ;  22  L.  T.  298  ;  2  W  R. 
248. 
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IX.  LUNATIC  IN  MISCELLANEOUS 
RELATIONS. 

a,  Advowson. 

The  28th  section  of  the  act  1  WilL  4,  c.  65, 
confers  no  power  to  sell  the  right  to  the  next 
presentation  to  a  rectory  of  the  advowson  of 
which  a  lunatic  is  tenant  in  tail  in  possession, 
except  for  one  of  the  purposes  specified  in  the 
section.  Vavasour,  In  re,  3  Mac.  So  G.  276  ;  20 
L.  J.,  Ch.  619. 

b.  Bai^krupt. 

Act  of  Bankmptey.] — Semble,  a  lunatic  cannot 
commit  an  act  of  bankruptcy  by  omitting  to  pay 
or  give  security.  Stamp,  Ex  parte,  Spence,  In 
re,  1  De  G.  345. 

A  judgment  debtor  not  appearing  to  a  summons 
issued  under  s.  76  of  the  Bankruptcy  Act,  1861, 
the  reason  of  his  absence  being  that  he  was  in 
confinement  in  a  private  limatic  asylum,  was 
adjudicated  bankrupt  under  s.  83,  it  appearing 
that  he  had  whilst  in  confinement  executed  a 
trust-deed  under  s.  192.  Farr,  Ex  parte,  Kvlp, 
In  re,  10  L.  T.  44. 

Comndision   in    Bankmptey  —  Defence.]  — 

Lunacy  is  no  defence  against  a  commission  of 
bankruptcy,  as  it  would  not  be  so  against  an 
action.    Anon,,  13  Ves.  590. 

Petition  for  Liquidation,  by  whom  signed.] — 
A  liquidation  petition  cannot  be  signed  by  a 
next  friend  on  behalf  of  a  lunatic  not  so  found 
by  inquisition.  Semble,  that  in  the  case  of  a 
lunatic  so  found  by  inquisition,  the  court  of 
lunacy  might  have  jurisdiction  to  direct  that  a 
liquidation  petition  should  be  signed  on  his 
behalf.  Cohen,  Ex  parte,  10  Ch.  D.  183;  39 
L.  T.  646  ;  27  W.  R.  387— C.  A. 

Bankniptey  Petition— AffldaTit.]— When  the 
petitioning  creditor  is  lunatic  so  found  by  inquisi- 
tion, the  affidavit  verifying  the  petition  may  be 
sworn  by  the  committee  of  the  lanatic.  Brady, 
In  re,  19  L.  R.,  Ir.  71. 

Leave  to  Committee  to  file  Deelaration  of 
Iniolveney.l— Where  it  appears  to  be  for  the 
benefit  of  a  lunatic  that  he  should  be  made  bank- 
rupt, the  court  will  give  leave  to  the  committee 
in  the  name  of  the  lunatic  to  file  a  declaration  of 
insolvency,  or  to  present  a  bankruptcy  petition 
under  the  Bankruptcy  Act,  1883,  s.  4  (f).  Jamety 
In  re,  53  L.  J.,  Q.  B.  575 ;  12  Q.  B.  D.  332  ;  50 
L.  T.  471— C.  A. 

Leave  to  Committee  to  take  Proeeedings  to 
annul  Bankruptcy— Benefit  of  Lnnatie.]  — The 
court  in  lunacy  will  not  authorise  the  com- 
mittee of  a  bankrupt  lunatic  to  apply  in  the 
bankruptcy  for  payment  to  him  of  moneys  of 
the  lunatic  which  are  in  the  hands  of  the  trustee 
in  bankruptcy,  or  to  take  proceedings  to  annul 
the  adjudication,  where  such  proceedings  are 
likely  to  fail  and  would  not  be  for  the  benefit  of 
the  lunatic  Farnkam,  In  re,  65  L.  J.,  Ch.  456  ; 
[1896]  1  Ch.  886  ;  74  L.  T.  214  ;  44  W.  B.  465  ; 
3  Manson,  123 ;  60  J.  P.  389— C.  A. 

Leave  to  Committee  to  oonient  to  Abjudi- 
cation.]— Leave  given  to  the  committee  of  the 
estate  of  a  lunatic  trader  to  consent  to  an  adju- 
dication in  bankruptcy  against  the  lunatic.  Lee, 
In  re,  23  Ch.  D.  216 ;  48  L.  T.  193  ;  31  W.  R.  802. 


Jnriediction  of  Judge  in  Lunacy.] — Quaere, 
whether  a  person  found  lunatic  by  inquisition 
can  be  adjudicated  a  bankrupt,  otherwise  than 
under  the  direction  of  the  committee  acting 
under  the  order  of  the  judge  in  lunacy.  Where 
a  lunatic  so  found  by  inquisition  was  subse- 
quently adjudicated  a  bankrupt,  the  lords  jus- 
tices, assuming  that  the  adjudication  was  valid, 
and  in  exercise  of  the  power  given  by  ss.  117, 120 
of  the  Lunacy  Act,  1890,  to  dispose  of  the 
lunatic's  property  for  his  maintenance  and  other- 
wise, refused  to  hand  over  to  the  trustee  in 
bankruptcy  certain  property  of  the  lunatic  in 
court  which  had  been  originally  claimed  by  the 
committee,  the  wife  of  the  lunatic,  as  a  gift  to 
her  prior  to  the  inquisition,  but  which  gift  was 
void  under  s.  47  of  the  Bankruptcy  Act,  1883,  by 
reason  of  its  having  been  made  within  two  yeara 
of  the  adjudication  in  bankruptcy.  The  gift 
being  void,  the  property  reverted  to  the  donor, 
i.e.  Sie  lunatic,  and  as  such  it  vested  in  the 
trustee  subject  to  the  jurisdiction  of  the  judge 
in  lunacy.  Sanguinetti  v.  SttLckei/t  Banking  Co, 
([1895]  1  Ch.  176),  approved.  Farnham,  In  re, 
64  L.  J.,  Ch.  717  ;  [1895]  2  Ch.  799  ;  12  R.  654  ; 
73  L.  T.  231  ;  3  Manson,  109— C.  A. 

Contingent  Interest  in  Fund— Concealment- 
Payment  into  Court— Tranifer  to  Incolvency 
Account.] — In  1854  a  person  entitled  to  a  con- 
tingent future  interest  in  a  fund  took  the  benefit 
of  the  Insolvent  Act,  but  did  not  mention  this 
interest  in  his  schedule.  In  1876  the  contingent 
interest  vested  in  possession.  In  the  same  year 
he  was  found  lunatic,  and  shortly  afterwards  an 
order  was  made  giving  the  holder  of  the  fund 
liberty  to  pay  it  into  court  to  the  credit  of  the 
lunacy,  and  directing  it  to  be  invested  and  the 
income  paid  to  the  committee.  Shortly  after- 
wards the  provisional  assignee  presented  a  peti- 
tion in  the  lunacy,  praying  that  the  fund  might 
be  transferred  to  the  credit  of  the  insolvency,  or 
that  he  might  be  at  liberty  to  take  proceedings 
in  the  chancery  division  for  its  recovery.  The 
court  ordered  a  transfer  of  the  fund  as  prayed. 
Hinds,Inre,lC\i.J).2^\  37  L.  T.  768 ;  26  W.  R. 
193— C.  A. 


e.  Agent  ob  Attoenet. 

Bevoeation  of  Power  of  Attorney.] — A.,  a 
creditor  of  B.  k.  C,  gives  D.  a  general  power  of 
attorney  for  the  management  of  his  afbirs,  dated 
4th  July,  1834,  under  which  D.  consents  to  an 
arrangement  between  B.  &  C.  on  the  dissolution 
of  their  partnership,  that  C.  should  become 
solely  responsible  for  A.*s  debt ;  that  being  still 
unpaid,  C.  becomes  bankrupt,  B.  remaining 
solvent ;  and  D.  proves  the  debt  against  the 
separate  estate  of  C.  After  the  fiat,  A.  is  found 
to  have  been  lunatic  since  1st  July,  1834.  On 
petition  to  expunge,  on  the  ground  that  D.*s 
adoption  of  C.  as  sole  debtor  was  under  a  void 
power,  and  without  authority,  and  that  B.  re- 
mained solvent,  and  therefore  liable : — Held,  that 
the  proof  was  properly  made ;  lunacy  is  not  per 
se  a  revocation  of  power  of  attorney.  Bradbury, 
Ex  parte,  Walden,  In  re,  Mont^  &  C.  625  ;  4 
Deac.  202 ;  9  L.  J.,  Bk.  7  ;  3  Jur.  1108. 

d.  Witness. 

Competency.] — ^A  lunatic  under  confinement 
in  a  lunatic  asylum  is  admissible  as  a  witness  if 
the  judge  considers  him  competent  in  point  of 
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understanding,  and  to  be  aware  of  the  nature 
and  sanctity  of  an  oath.  Reg,  y.  Ilillj  2  D^n. 
C.  €.  254  ;  T.  &  M.  582  ;  20  L.  J.,  M.  C.  222  ;  16 
Jur.  470. 

A  habeas  corpus  ad  testificandum  may  be 
obtained  to  bring  up  the  body  of  a  confined 
lunatic  to  give  evidence  in  a  cause,  upon  an  affi- 
davit shewing  that  he  is  not  a  dangerous  lunatic, 
and  that  he  is  in  a  fit  state  to  be  brought  up. 
FenneU  v.  Tait,l  C.  M.  4c R.  684  ;  6  Tyrw.  218  ; 
3  D.  P.  C.  161. 


To  make  AfiLdavit.] — ^The  jurat  of  an 


affidavit  sworn  by  a  person  suffering  from  mono 
mania,  and  confined  in  a  lunatic  asylum,  should 
state  the  fact  that  it  was  sworn  in  an  asylum, 
otherwise  it  is  irregular,  and  will  be  taken  off 
the  file.  SiriUle  v.  Walt(^n,  40  L.  J.,  Ch.  368  ; 
L.  R.  11  Eq.  420 ;  24  L.  T.  18  ;  19  W.  B.  406. 

Before  the  evidence  of  a  lunatic,  subject  to 
insane  hallucinations,  can  be  received  there 
must  be  an  inquiry  as  to  his  mental  condition. 
Ih. 

e.  Insurance. 

Poliey  of  Insuranee — Bnieide  of  Lunatie.] — A 
policy  of  insurance  is  not  rendered  void  by  the 
suicide  of  the  assured  while  in  a  state  of  in- 
sanity. Horn  V.  Anglo-Autitralian  and  Uni- 
versal Family  Life  Insurance  Op,,  30  L.  J., 
Ch.  611 ;  7  Jut.  (n.s.)  673  ;  4  L.  T.  142  ;  9  W.  B. 
369. 

/.  DOMIOIL. 

H.,  a  Scotchman  by  birth,  after  a  service  of 
40  years  in  India,  became  insane,  and  was  sent 
to  England  on  leave.  He  never  recovered  his 
faculties,  and  died  in  England  : — Held,  that  his 
domicil  was  Anglo-Indian.  Hepburn  v.  Skirving, 
9  W.  B.  764. 

g,  Payhemts  to. 

Payment  out  of  Court  on  Lunaey  of  Plaintiif.] 
— ^A  defendant,  being  sued  for  a  sum  which  he 
admitted  to  be  due  to  the  plaintiff,  paid  the 
money  into  court  under  a  judge's  order.  The 
plaintiff,  before  and  at  the  time  of  action  and  of 
the  application,  was  suffering  from  temporary 
derangement,  and  an  inmate  of  Bethlehem  Hos- 
pital; but  no  oommiasion  of  inquiry  into  the 
state  of  his  mind  had  been  issued,  and  no  com- 
mittee of  his  estate  or  person  had  been  appointed. 
On  application  by  his  wife,  the  court  ordered 
the  money  to  be  paid  out  to  her  or  to  the  plain- 
tiff's attorney  in  the  action.  Oliddan  v.  Treble, 
9  C.  B.  (N.8.)  367  ;  30  L.  J.,  0.  P.  160.  S.  P., 
Rock  V.  Slade,  7  D.  P.  C.  22  ;  1  Arn.  346 ;  2  Jur. 
993. 

X.   INSANITY  IN  BELATION  TO  CBIME. 
See  Criminal  Law. 

XI.  ILL-TBEATMENT  OF   LUNATICS. 
See  Criminal  Law. 

XII.  EVIDENCE   OF   INSANITY. 

Presumption,  as  to  Sanity.] — ^The  ordinary 
presumption  of  sanity  is  removed  by  an  inquisi- 
tion finding  a  person  to  be  of  unsound  mind; 
and,  in  the  case  of  a  contract  subsequently 
entered  into  by  him,  the  burthen  of  proof  is 
shifted  ;  but  the  finding,  being  usually  ex  parte. 


is  not  conclusive,  and  the  court  has  jurisdiction 
(which,  however,  it  will  be  slow  in  exercising) 
to  arrive  at  a  contrary  conclusion  without  the 
aid  of  another  party.  Hassard  v.  Smith,  Ir.  B. 
6  Eq.  429. 

Inquisition  —  Finding  of  Insanity  —  Lneid 
interval— Onus  of  Proof.] — General  lunacy  being 
established,  the  proof  is  thrown  upon  the  party 
alleging  a  lucid  interval,  and  he  must  establish, 
beyond  a  mere  cessation  of  violent  symptoms,  a 
restoration  of  mind  sufficient  to  enable  the  party 
soundly  to  judge  of  the  act.  Hall  v.  Warren, 
9  Ves.  611  ;  7  B.  B.  306. 


Presumption  of  Sanity  destroyed — Third 


Parties.] — Though  the  finding  of  a  person's  in- 
sanity by  inquisition  upon  a  commission  of 
lunacy,  is  not  binding  on  third  parties,  still  it 
destroys  the  natural  presumption  in  favour  of 
sanity,  and  casts  the  burden  of  proving  the 
person's  sanity  on  the  party  alleging  it.  As  to 
the  difficulties  in  ascertaining  a  man's  sanity, 
and  the  proper  tests  to  be  employed.  Snook  v. 
WaUs,  11  Beav.  105  ;  12  Jur.  444. 

Vot  oonelusiTO  as  to  Date  of  Conunenee- 

ment.] — ^An  inquisition  of  lunacy  is  not  conclu- 
sive evidence  of  the  precise  date  at  which  the 
limacy  commenced.  Bradbury^  Ex  parte,  Wal- 
den,  In  re,  Mont.  &  C.  625  ;  4  Deac.  202 ;  9 
L.  J.,  Bk.  7;  3  Jur.  1108. 

LeaTe  to  traverse — Prim&  faeie  Evi- 

denee  of  Insanity  rebutted.] — ^An  inquisition  find- 
ing a  person  lunatic  is  prim&  facie  evidence  of 
insanity,  but  where  leave  has  been  granted  to 
traverse  the  same,  this,  in  part,  rebuts  the  evi- 
dence, and  entitles  a  creditor  to  an  issue  to  try 
the  question  of  the  party'ssanity  on  a  day  on  which 
a  deed,  subsequent  to  the  finding,  and  objected 
to  as  invalid  by  reason  of  insanity,  has  been 
executed  by  the  lunatic.  Elliot  Y.Ince,  7  De  G. 
M.  &  G.  475 ;  26  L.  J.,  Ch.  821  ;  3  Jur.  (N.8.) 
697  ;  6  W.  B.  465. 

Finding  of  Sanity— Hot  eonelusive.]— A 

commission  of  idiotcy  and  inquisition  retui*ned 
thereon,  finding  the  party  not  to  be  of  unsound 
mind,  is  not  conclusive  evidence  of  his  sanity  ;  but 
in  this  case  the  commission,  inquisition,  and  re- 
turn, togeliier  vrith  a  fine,  pnecipe,  and  concord, 
and  caption  of  the  said  fine,  and  warrant  of  attor- 
ney, and  the  caption  thereof,  were  held  to  be  con- 
clusive evidence  of  the  sanity  of  Lord  Ely  to  make 
a  warrant  of  attorney  and  suffer  a  recovery,  the 
issue  upon  his  sanity  being  joined  after  his 
deatii,  and  the  warrant  of  attorney  and  caption 
thereof,  appearing  to  have  been  made,  and 
acknowledged  before  the  chief  justice  of  the 
chancery  bench  at  the  time  that  the  caption 
of  the  fine  was  taken  and  acknowledged  by 
and  before  him,  and  the  tenant  to  the  praecipe, 
in  said  recovery  being  made,  by  fine  levied  by 
Lord  Ely.    Hume  v.  Burton,  1  ilidgw.  204. 

The  writ  dum  non  fuit  compos  lies  only  for 
privies  in  blood,  and  not  for  privies  in  estate. 
lb,,  232. 

Belative  Value  of  Bvidenee.]— Fits  of  mania 
extending  for  twenty  years  anterior  to,  and 
down  to  the  year  in  which  deeds  were  executed 
by  a  man  found  some  years  afterwards,  by  com- 
mission de  lunatico,  to  have  been  all  along  insane 
are  not  an  answer  to  a  primA  facie  case  on  an 
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issue  as  to  his  sanity  at  the  time  of  executing 
the  deeds.    Ferguwn  y.  Barrett^  1  F.  &  F.  613. 

Conduct  before  and  after  eontrMt — Admis- 
sibility.]— A  contract  haying  been  madje  between 
the  plaintifff  who  was  insane,  and  the  defendant, 
which  it  was  sought  to  set  aside : — Held,  upon 
an  issue  whether  the  defendant  had  notice  of 
such  insanity,  that  evidence  was  admissible  of 
the  plaintiffs  conduct  both  before  and  after  the 
signing  of  the  contract,  in  order  to  shew  that 
the  character  of  his  disease  was  such  that  it 
must  have  developed  itself  to  one  having  the 
opportunity  of  observation  afforded  to  the  defen- 
dant, though  a  stranger.  Beavan  v.  W Donnelly 
10  Ex.  184  ;  23  L.  J.,  Ex.  326. 

Partial  Insanity.] — ^A  deed  was  executed  by 
n  person  who  at  the  time  was  insane  upon 
particular  subjects.  Quaere,  whether  the  jury, 
oeing  satisjied  of  the  existence  of  the  morbid 
feeling  at  the  time  of  the  execution  of  the  deed, 
though  not  then  called  into  activity,  are  at 
liberty  to  say,  that  as  the  lunatic  was  reasonable 
in  all  other  respects  his  deed  was  valid.  Quaere, 
if  a  man  is  partially  insane,  and  that  partial 
insanity  is  never  removed  from  his  mind,  is  he 
capable  of  entering  into  solemn  acts  which  he 
would  not  have  entered  into  if  the  subject  of  his 
delusion  had  been  touched  upon.  The  acts  of  the 
parties  to  a  particular  instrument  are  properly 
to  be  taken  into  consideration  of  the  question 
whether  it  was  executed  during  a  lucid  intervaL 
If  a  man  has  been  insane  and  afterwards  recovers 
his  reason,  it  is  not  sufficient,  in  order  to  impeach 
an  act  done  by  him  after  his  recovery,  to  shew 
that  he  was  not  as  sound  a  man  in  his  judgments 
as  before  his  insanity.  All  that  the  law  requires 
is,  that  a  man  should  have  possession  A  his 
reason  so  as  to  know  the  effect  of  the  act  he  is 
about  to  perform,  and  to  be  capable  of  carrying 
that  act  into  effect.  Creagh  v.  Blood,  2  Jo.  &  Lat. 
609  ;  8  Ir.  £q.  R.  434. 

Hereditary  Insanity.]— Quaere — How  far,  in 
cases  of  allegcil  unsoundness  of  mind,  hereditary 
constitutional  insanity  may  be  pleaded.  Frere 
V.  Peacocke,  3  Curt.  664. 

Xedieal  Opinion.] — On  a  plea  of  insanity,  at 
the  time  of  making  a  contract,  the  opinion  of  the 
medical  men  who  gave  certificates  on  which  the 
defendant  was  confined  as  insane,  at  or  about 
the  time,  is  only  evidence  for  the  jury,  who  must 
judge  of  the  grounds  on  which  it  was  formed. 
LoraU  v.  IVihe,  3  F.  &  F.  9. 

Knowledge  of  Insanity.] — ^Where  the  plaintiff 
himself,  according  to  his  own  evidence,  was  in 
personal  communication  with  the  defendant  at 
the  time,  that,  in  itself,  is  some  evidence  that 
the  plaintiff  knew  of  the  insanity,  supposing  the 
jury  find  the  fact  of  insanity  established.    Ih, 

Roport  of  Chaaeery  Visitors — ^Admissibility.] 
— Sect.  186  of  the  Lunacy  Act,  1890,  provides 
that  (1)  the  reports  of  the  chancery  visitors 
shall  be  filed  and  kept  secret  in  their  office,  and 
shall  not  be  open  to  the  inspection  of  any  person 
save  the  members  of  the  [>oard  of  visitors  and 
the  judge  in  lunacy,  and  such  persons  as  he 
specially  appoints;  (2)  all  reports  relating  to 
any  particular  patient  shall  be  destroyed  on  his 
death,  &c.  On  the  trial  of  a  probate  action, 
where  the  testatrix  had  been  found  of  unsound 


mind  on  inquisition,  a  visitor  stated  that  these 
reports  had  not  been  destroyed  : — Held,  that  the 
reports  must  be  treated  as  destroyed  on  the  death 
of  the  testatrix,  and  could  not  be  produced  even 
on  subpoena.  Subsequently  the  visitors  gave 
evidence  of  the  state  of  mind  of  the  testatrix  at 
the  times  when  their  reports  were  made.  Roe 
V.  Ni;c,  62  L.  J.,  P.  36  ;  [1893]  P.  55  ;  1  B.  472  ; 
68  L.  T.  26. 

Confliet  of  Erideneo.]  —  Where  sanity  is 
impeached,  and  the  evidence  is  conflicting,  the 
question  is  not  whether  the  facts  adduced  in 
support  of  it  are  not  in  general  indications  of 
sanity,  but  whether  they  are  inconsistent  with, 
or  sufficiently  explanatory  of,  the  indications  of 
insanity,  produced  on  the  other  side  on  which 
the  onus  lies.    Steed  v.  CaUey,  1  Keen,  620. 

Inspoetion  of  Lunatio.] — ^Motion  that  a  lunatic, 
who  bad  recovered  his  underetanding,  might  be 
inspected,  and  make  a  settlement  of  his  estate. 
Wright^  Ex  parte^  1  Vem.  156. 

Szistenee  of  Delosions  —  Oontraet.]  —  The 
mere  existence  of  a  delusion  in  the  mind  of  a 
person  making  a  disposition  or  contract  is  not 
sufficient  to  avoid  it,  even  though  the  delusion 
is  connected  with  the  subject-matter  of  such  dis- 
position or  contract.  It  is  a  miestion  for  the 
3uiy  whether  the  dcdusion  affectea  the  disposition 
or  contract.  Jenkins  v.  Morris,  14  Ch.  D.  674  ; 
42  L.  T.  817. 

Issne  en  Von  eompos  msatis.] — ^In  an  issue  on 
non  compos  mentis,  you  may  give  particular  acts 
of  madness  in  evidence,  and  not  general,  only 
that  he  is  insane.  Clark  v.  Periam,  2  Atk.  340 ; 
9  Mod.  346. 

SrideaeeofCtaoralBoputatioBinneigh- 

bonrhood.] — Evidence- of  the  general  reputation 
of  the  insanity  of  a  person  in  the  neighbourhood 
in  which  he  resides,  is  inadmissible  to  prove  that 
a  person  was  cognisant  of  that  fact.  &rfienelade 
V.  Dare,  20  Beav.  284  ;  24  L.  J.,  Ch.  490  ;  1  Jur. 
(N.8.)  294  ;  3  W.  R.  220. 

SzeentiOB  of  Deed.] — On  a  question  whether 
a  i)er8on  was  sane  at  tne  time  of  her  executing  a 
certain  deed,  witnesses  cannot  be  asked  whether 
the  sister  of  the  party  be  not  insane.  Boed, 
Mather  v.  WhUefoot,  8  Car.  &  P.  270. 

Testator,  Sanity  of.] — ^Upon  a  question  as  to 
the  general  sanity  of  a  devisor,  the  treatment  of 
the  devisor  by  other  persons  is  immaterial,  unless 
there  is  some  evidence  of  his  conduct  with  respect 
to  such  treatment,  and  is  admissible  in  evidence 
only  as  being  explanatory  of  such  conduct.  Doe 
d.  Tatham  v.  WriglU,  6  N.  &  M.  132  ;  5  L.  J., 
K.  B.  124,  Wright  v.  Doe  d.  Tatham,  7  A.  &  £. 
313  ;  7  L.  J.,  Ex.  340. 

XIII.  LUNATIC  ASYLUMS. 
a,  Pbivatk, 

ProTlons  to  14  Goo.  8,  e.  40.]— Before  Geo.  3. 
c.  40,  8.  1,  private  madhouses  were  not  authorised 
by  law,  but  the  keepers  were  excused  in  their 
conduct  when  it  was  exercised  properly.  Ber 
V.  Coate,  Lofft,  73, 78.  ,.  ^ 

A  person  put  to  superintend  an  unuoensed 
house  for  the  reception  of  lunatics  was  liable  to 
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the  penalties  of  that  statute,  though  he  did  not 
receive  any  of  the  profits  of  the  establishment. 
Budd  Y.  FoulheJi,  3  Camp.  404. 

J>eod — ^Undue  Inflneneo  of  Keeper.] — ^A  deed 
was  set  aside  as  obtained  by  fraud  and  undue 
influence,  by  a  keeper  of  a  house  for  lunatics, 
from  a  person  under  his  care,  as  within  the 
general  principle  arising  from  the  relation  of 
guardian  and  ward,  attorney  and  client.  Wright 
V.  Proud,  13  Ves.  138. 

8*9  ^ot.  0. 100,  8. 46.]— The  prohibition  in 
8  &  9  Vict.  c.  100,  s.  45,  as  to  receiving  insane 
persons  into  licensed  houses  or  hospitals  without 
such  medical  certificate  as  the  act  requires,  is 
not  general,  but  relates  only  to  the  keepers  of 
licensed  houses  ;  the  confinement  of  lunatics  in 
all  other  cases  being  left  as  it  was  at  common 
law.  ShvUlevoorth,  In  re,  9  Q.  B.  651  ;  2  New 
Sess.  Cas.  470 ;  16  L.  J.,  M.  C.  18  ;  11  Jur.  41. 

Surgeon  giving  Cortifieate  Improperly.] — ^An 

indictment  charged  that  a  surgeon,  knowingly, 
and  with  intention  to  deceive,  signed  a  certificate 
required  by  9  Geo.  4,  c.  41,  s.  30,  without  having 
visited  and  personally  examined  the  patient, 
contrary  to  the  statute ;  the  jury  negatived  the 
intention  to  deceive,  and  found  him  guilty  : — 
Held,  that  in  the  description  of  the  offence  the 
averment  of  intention  was  surplusage,  and  that 
such  unnecessary  matter  might  be  rejected,  as 
well  in  an  indictment  on  a  penal  statute  as  at 
common  law.    Rex  v.  Johm,  2  B.  &  Ad.  611. 


h.  Confinement  and  Bestraint. 
1.  Where  Parties  DanfferouA. 

Bight  to  Beitrain.] — In  an  action  against  two 
medical  men,  for  having,  with  other  persons, 
unlawfully  entered  the  house  of  the  plaintiff, 
and  assaulted  and  imprisoned  her  therein,  they 
plea<ling  only  not  guilty,  and  leave  and  licence  ; 
and  the  case  being  that  she  had  called  them 
both  in  as  her  medical  attendants,  and  had  asked 
them  to  send  a  nurse,  and  that  they,  at  the 
desire  of  her  friends,  sent  not  only  a  female 
nurse,  but  also  a  male  attendant,  who  were  both 
engaged  by  the  plaintiff's  friends,  but  to  whom 
the  defendants  gave  directions,  and  against 
whom  the  plaintiff  alleged  certain  acts  of  violent 
restraint  and  coercion ;  the  defence  being  that 
she  was  suffering  under  delirium  tremens,  and 
that  there  was  no  more  restraint  than  necessary 
as  a  part  of  medical  treatment : — Held,  that  if 
this  was  80,  even  assuming  that  the  defendants 
were  responsible  for  the  acts  of  the  attendants, 
there  was  a  justification  in  law,  had  it  been  ao 
pleaded.    Syinmh  v.  Frtuer,  3  F.  &  F.  859. 

Any  man  may  justify  an  assault,  when  it  is  to 
restrain  the  fury  of  a  lunatic  and  prevent  mis- 
chief.   Broohtkaw  v.  Hopkins,  Lofft,  243. 

At  common  law  a  medical  man  may  justify 
measures  necessary  to  restrain  a  dUingerous 
lunatic.  So  also,  if  he  is  called  in  to  attend  a 
person  suffering  under  delirium  tremens,  he  may 
justify  such  measures  as  are  reasonably  neces- 
sary, either  to  cure  him  or  to  restrain  him  from 
doing  mischief,  so  long  as  the  fit  lasts,  or  it  is 
likely  to  return.    Seott  v.  Wakom,  3  F.  &  F.  328. 

«<OlLarged"  with  Crime  in*'Conrt*' inlndia, 
but  **not  tried"— BomoTEl  to  England.]— By 
14  &  15  Vict.  c.  81,  8.  1,  if  any  person  shall  be 


indicted  for  or  charged  with  any  crime  or  offence 
In  any  court  in  Indui,  and  shall  be  acquitted  of 
or  not  be  tried  for  such  crime  or  offence  on  the 
ground  of  his  being  found  to  be  of  unsound  mind, 
he  may  be  removed  to  England  in  the  manner 
prescribed  by  the  act.  A  European  British 
subject  in  India  having  been  arrested  for  homi- 
cide, a  district  magistrate  was  informed  of  it, 
and  went  with  witnesses  to  a  private  house  in 
the  presidency,  where  the  accused  was  detained. 
On  seeing  him,  and  receiving  medical  testimony 
on  oath  as  to  his  state  of  mind,  the  magistrate 
deemed  him  insane  and  unfit  to  be  tried,  and  so 
reported  to  the  government  of  the  presidency. 
The  government  made  an  order  under  14  &  15 
Vict.  c.  81,  s.  1,  for  the  removal  of  the  prisoner 
to  England.  By  virtue  of  the  order  he  was 
brought  in  custody  to  England,  and  on  his  arrival 
a  royal  warrant  was  issued,  under  s.  2,  for  his 
reception  into  a  lunatic  asylum,  where  he  was 
accordingly  kept : — Held,  that  the  prisoner  was 
charged  with  a  crime  in  a  ** court,"  and  "not 
tried  "  on  the  ground  of  being  "  found  "  to  be  of 
unsound  mind  within  the  meaning  of  s.  1,  and 
that  his  detention  was  lawful.  Sfalthy,  In  re, 
50  L.  J.,  Q.  B.  413  ;  7  Q.  B.  D.  18  ;  44  L.  T.  711 ; 
29  W.  B.  678  ;  14  Cox,  C.  C.  609  ;  45  J.  P.  681. 

2.  Under  ICedioal  Oertiflcatea. 

Duty  of  Xedieal  ICan.] — ^A  medical  man  is  not 
warranted,  merely  on  statements  made  by  the 
relations  of  a  person  supposed  to  be  insane,  in 
sending  men  to  take  him  into  custody,  and  con- 
fine him,  unless  he  is  satisfied  from  those  state- 
ments that  such  a  step  is  necessary  to  prevent 
some  immediate  injury  from  being  done  by  the 
individual,  either  to  himself  or  to  other  persoas. 
Anderdon  v.  Burrows,  4  Car.  &  P.  210.  See  6  Vict, 
c.  4,  s.  3. 

To  an  action  for  imprisonment  of  the  plaintiff, 
a  plea  that  he  conducted  himself  as  a  person  of 
unsound  mind,  and  incompetent  to  take  care  of 
himself,  and  proper  to  be  taken  charge  of  and 
detained  under  due  care  and  treatment ;  that  two 
medical  certificates  had  been  given  by  persons 
authorised,  according  to  the  provisions  of  the 
8  &  9  Vict.  c.  100,  and  16  &  17  Vict.  c.  96,  certi- 
fying that  he  was  of  unsound  mind  and  proper 
to  be  taken  charge  of  and  detained ;  that  the 
defendant  had  notice  of  the  certificates,  and  had 
reasonable  and  probable  grounds  for  believing, 
and  did  believe  them  to  be  true ;  and  that  the 

Slaintifi  was  of  unsound  mind ;  and  that  the 
efendant  being  his  uncle,  and  a  proper  person 
to  cause  him  to  be  taken  in  charge  ana  detained, 
did  for  the  causes  aforesaid,  cause  him  to  be  taken 
charge  of  and  detained  as  a  person  of  unsound 
min<^  is  a  bad  plea,  inasmuch  as  at  common  law 
the  defendant  would  be  justified  only  if  the  plain- 
tiff was  actually  insane  at  the  time,  whicn  the 
plea  did  not  allege,  and  the  protection  given  by 
8  4c  9  Vict.  c.  100,  8.  99,  to  parties  duly  and  bonA 
fide  acting  under  certificates  and  an  order  for 
confinement,  does  not  extend  to  the  party  making 
the  order.  Fletcher  v.  Fletcher,  1  El.  &  El.  420  ; 
28,  L.  J.,  Q.  B.  134  ;  5  Jur.  (N.8.)  678  ;  7  W.  R. 
187. 

A  medical  man,  who  has  merely  signed  a  cer* 
tificate,  and  has  done  nothing  more  towards  caus- 
ing the  confinement  of  a  lunatic,  is  not  liable  in 
trespass.  Nor,  if  he  has  merely  consulted  another 
memcal  man  who  has  signed  the  other  certificate, 
and  told  him  his  own  idea  of  the  case,  is  he  liable 
for  causing  the  other  to  sign  such  certificate.  But 
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if  he  eig:ns  such  a  certificate  without  taking  due 
care  and  making  due  inquiries,  he  is  liable  for 
the  consequences  which  ensue.  And  if  on  his  own 
personal  examination  he  is  not  satisfied,  he  is 
bound  to  make  due  inquiries.  Nor  is  he  the  less 
liable  for  the  want  of  such  due  care  and  inquiries 
because  he  has  acted  bon&  fide.    Hall  y.  Sismple^ 

3  F.  &  E.  337. 

Certifleato— Produotion  of.]— The  8  &  9  Vict, 
c.  100,  requires  every  person  receiving  a  single 
lunatic  into  his  or  her  care  to  obtain  and  transmit 
to  the  lunacy  commissioners  certain  orders  and 
certificates,  which  are  upon  receipt  at  their  office 
entered  and  filed.  In  the  books  in  which  the 
receipt  of  such  orders  and  certificates  was  entered 
no  notice  was  found  of  any  such  having  been 
received  from  the  defendant.  Notice  was  given 
to  him  to  produce  any  orders  or  certificates  he 
might  have  received,  entitling  him  to  take  charge 
of  the  alleged  lunatic : — Held,  that  although,  as 
a  general  rule,  a  defendant  must  have  his  guilt 
proved,  and  not  be  called  upon  to  establish  his 
innocence,  yet  seeing  that  the  proof  was  in  the 
nature  of  a  negative  proof,  and  that,  if  he  had 
received  the  documents  and  not  transmitted  them 
they  would  be  in  his  possession  and  that  after 
notice  to  produce  them  had  been  given  he  had 
not  produced  them,  there  was  a  sufficient  case  to 
go  to  the  jury.  Beg,  v.  HarrUy  10  Cox,  C.  C. 
641. 

8*9  Viet.  0. 100,  a.  90— <*  Lunatie  '*  — Doflni. 
tion.] — C.  was  placed  in  the  house  of  a  medical 
man  as  an  invalid ;  the  house  not  being  licensed 
or  registered  for  the  reception  of  lunatic  patients. 
C.*s  mind  was  quite  imbecile,  and  he  allowed 
himself  to  be  kept  in  a  state  of  revolting  filthi- 
ness ;  but  it  did  not  appear  that  he  laboured 
under  any  delusion  or  mental  aberration,  nor  was 
he  subject  to  fits  of  frenzy  or  violence : — Held, 
that  he  was  a  lunatic  within  the  meaning  of 
8  &  9  Vict.  c.  100,  s.  90,  and  that  the  medical  man 
was  liable  to  the  charge  of  receiving  C.  to  board 
and  lodge  in  an  unlicensed  house.  Beg.  v.  Shaw^ 
37  L.  J.,  M.  C.  112 ;  18  L.  T.  583  ;  16  W.  B.  913  ; 
11  Cox,  C.  C.  109. 

Liability  of  Keeper.] — Even  assuming  that  a 
person  is  of  sound  mind  when  conveyed  under 
proper  authority  to  a  lunatic  asylum,  it  would 
not  be  illegal  on  the  part  of  the  keepers  of  the 
asylum  to  detain  him  until  they  had  proper 
authority  for  his  discharge.  Metckintoth  y.  Smithy 

4  Macq.  H.  L.  913. 

8.  Orders  for   Oonflnement. 

Xffeet  of.] — In  justification  for  the  detention 
or  recapture  by  the  proprietor  or  superintendent 
of  a  licensed  house  or  registered  hospital,  or  other 
authorised  person,  of  a  person  wno  has  been 
received  into  such  asylum  under  an  order,  and 
certificates  required  by  8  &  9  Vict.  c.  100,  it 
is  not  necessary  to  aver  that  such  person  is  a 
lunatic,  as  s.  99  affords  a  complete  defence  for 
such  detention  or  recapture,  Norrit  v.  Seend,  3  Ex. 
782  ;  18  L.  J.,  Ex.  300  ;  13  Jur.  830. 

Such  order  and  certificates  are  equally  a  jus- 
tification for  taking  a  wife  from  her  husl^nd 
Ih. 

A  return  to  a  habeas  corpus,  directing  a  keeper 
of  a  lunatic  asylum  to  bring  up  the  body  of  R.  F., 
certified  that  he  was,  on  a  certain  day,  received 
under  2  &  3  WiU.  4,  c.  J07,  and  that  on  the  day 


and  year  aforesaid,  the  keeper  received  an  order 
and  medical  certificates,  in  the  form  directed  by 
that  act  (setting  them  out).  It  then  further 
certified,  that,  on  the  22nd  November,  1845, 
an  order  and  two  medical  certificates,  under  8  & 
9  Vict.  c.  100  (setting  them  out),  were  delivered 
to  the  keeper,  and  concluded,  **  that  R.  F.  is  now 
detained  under  our  custody,  under  and  by  virtue 
of  the  last-mentioned  act  of  parliament": — Held, 
that  the  return  was  sufficient  under  2  dc  3.  Will. 
4,  c.  107,  as  it  sufficiently  appeared  that  the  order 
and  certificates  returned  were  received  at  the 
same  time  with  the  lunatic,  and  that  they  were 
those  under  which  he  was  received.  JFfeZ/,  In  re, 
3  D.  &  L.  373  ;  15  L.  J.,  M.  C.  25. 

The  8  &  9  Vict.  c.  100,  s.  1,  which  repeals  the 
2  &  3  Will.  4,  c.  107,  leaves  orders  made  under 
the  latter  act  so  far  valid  as  to  amount  to  a 
justification  of  a  detainer  in  an  asylum.    lb. 

16  k  17  Viet.  e.  96,  i.  4,  is  Compulsory.]— The 
16  &  17  Vict.  c.  96,  s.  4,  which  enacts  that  no 
person  (not  a  pauper)  is  to  be  received  as  a 
lunatic  into  any  licensed  house  or  hospital  with- 
out the  medical  certificate  according  to  the  form 
in  schedule  A,  No.  2,  of  two  persons,  being  phy- 
sicians, surgeons  or  apothecaries,  is  not  merely 
directory,  but  compulsory.  Beg .  v.  Phtder,  Greenr 
icood,  In  re^  24  L.  J.,  Q.  B.  148 ;  1  Jur.  (N.s.) 
522. 

It  appeared  upon  return  to  a  habeas  corpus, 
that  the  certificates,  under  which  a  person  had 
been  received  into  a  private  asylum  as  a  lunatic, 
omitted  to  state  the  number  of  the  street  and  the 
number  of  the  house  where  the  examination  took 
place,  in  accordance  with  the  form  in  schedule  A, 
No.  2  ;  and  it  further  appeared  by  affidavit  that 
the  examination  did  in  fact  take  place  in  a  house 
in  a  street,  and  that  the  alleged  lunatic  was  not 
dangerous  either  to  the  public  or  himself: — 
Held,  that  the  certificates  were  defective  in  a 
material  particular,  and  the  lunatic  was  ordered 
to  be  discharged  from  custody.    Ih. 

Order  for  BeoeptlOB — ^Alteration  of  Order — 
Order  for  Disohai^.] — The  plaintiff  was  taken 
to  and  detained  in  the  defendant's  asylum  as  a 
person  of  unsound  mind  under  an  order  signed 
by  the  plaintiff's  husband,  and  containing  a 
statement  of  questions  and  answers  concerning 
the  plaintiff.  To  the  question  "Age?"  the 
answer  was  "Fifty."  To  the  question,  "Whether 
first  attack  1 "  the  answer  was  "  For  the  last 
twenty  years  has  been  subject  to  what  is  termed 
hysteria."  To  the  question,  "  Age  (if  known)  on 
first  attack?"  the  answer  was  "Thirty,"  To 
the  question, "  When  and  where  previously  under 
care  and  treatment  ?  "  the  answer  was,  "  During 
this  period  of  twenty  years  has  been  constantly 
under  treatment."  A  few  days  after  the  plain- 
tiff had  been  received  into  the  asylum  the  last 
answer  was  altered  by  adding  to  it  the  words 
"  For  hysteria"  by  several  doctors  whose  names 
were  given.  No  copy  of  the  order  as  so  altered 
was  sent  to  the  commissioners,  nor  did  they 
sanction  the  alteration.  Afterwards  the  plain- 
tiff's husband  wrote  a  letter  to  the  defendant 
begging  him  to  discharge  the  plaintiff  "  as  soon 
as  you  may  think  it  advisable.  Notwithstand- 
ing this  letter  the  defendant  detained  the  plain- 
tiff for  a  considerable  time.  The  plaintiff  lukving 
brought  an  action  against  the  defendant  for 
maliciously  and  without  reasonable  and  probable 
cause  assaulting  and  imprisoning  her,  the  defen- 
dant relied  upon  8  &  9  Vict.  c.  100,  ss.  99, 105  : 
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— Held,  that  the  answers  were  a  sufficient  com- 
pliance with  the  requirements  of  16  &  17  Vict, 
c.  96f  8. 4,  and  schedule  A,  No.  1 ;  that  the  altera- 
tion not  being  of  a  material  part  of  the  order  did 
not  invalidate  the  order ;  that  the  letter  written 
by  the  plaintiffs  husband  to  the  defendant  was 
not  an  order  of  discharge  within  the  meaning  of 
8  ft  9  Vict.  c.  100,  s.  72  ;  and  that  there  was  no 
evidence  for  the  jury  in  support  of  the  plaintiffs 
case.  Lowe  v.  Fom^  56  L.  J.,  Q.  B.  480  ;  12  App. 
Cas.  206 ;  66  L.  T.  406 ;  36  W.  R.  25  ;  61  J.  P. 
468— H.  L.  (B.) 

Detention  nnder  Beoeption  Order — Applica- 
tion for  Order  of  Disoharge— Discretion  of 
Lunacy  Commissionere  to  make  Order.]— Where 
an  application  is  made  to  the  commissioners  in 
lunacy  for  an  order  to  discharge  a  patient 
detained  under  a  reception  order,  the  commis- 
sioners have  a  discretion  under  s.  49  of  the 
Lunacy  Act,  1890,  as  to  making  such  order,  and 
are  not  bound  by  the  certificate  of  two  medical 
practitioners  that  in  their  opinion  the  patient 
may,  without  risk  or  injury  to  himself  or  the 
public,  be  discharged ;  and  where  they  do  not 
agree  with  the  opinion  of  such  medical  prac- 
titioners, they  cannot  be  compelled  by  mandamus 
to  issue  an  order  of  discharge.  Reg.  v.  Lunacy 
Ounmiuioners,  66  L.  J.,  Q.  B.  387  ;  [1897]  1  Q.  B. 
630 ;  76  L.  T.  363 ;  45  W.  B.  605 ;  61  J.  P. 
278. 

Clergyman  issuing  Order.] — The  clergyman  of 
a  parish  in  which  a  lunatic  is  living,  who  has  had 
opportunities  of  observing  his  conduct,  is  com- 
petent to  issue  an  order  under  8  &  9  Vict.  c. 
100,  s.  45,  for  his  admission  into  an  asylum  and 
detention  there.  ShMtlleicorthy  In  re,  2  New 
Scss.  Cas.  470 ;  9  Q.  B.  651  ;  16  L.  J.,  M.  G.  18  ; 
11  Jur.  41. 

In  such  an  order,  it  is  not  imperative  that  all 
the  particulars  enumerated  in  the  appendix, 
schedule  (B),  to  the  form  of  the  order  for 
receiving  a  lunatic  into  an  asylum,  should  be 
set  out,  if  the  act  is  substantially  complied  with. 
lb. 

The  form  of  a  medical  certificate  given  in 
schedule  (C)  is  directory  only,  and  an  equivalent 
will  suf&ce.    lb. 

On  what  Grounds  given.] — A  general  state- 
ment in  a  certificate  that  a  lunatic  "  labours 
under  delusions  of  various  kinds,  and  is  dirty 
and  indecent  in  the  extreme,"  is  a  sufficient 
statement,  within  s.  16,  of  the  fact  from  which 
a  medical  man  forms  his  opinion  of  existing 
insanity ;  so  also  is  his  statement  that  he  forms 
his  opinions  from  conversations  with  the  lunatic, 
without  describing  their  purport.    lb. 

Beception  of  Lunaties  in  Unlicensed  House- 
Honest  Belief  Immaterial.] — The  defendant  was 
convicted  under  8  &  9  Vict,  c.  100,  s.  44,  of 
receiving  two  or  more  lunatics  into  her  house, 
not  being  a  registered  asylum  or  hospital,  or  a 
house  duly  licensed  under  the  above  act,  or 
under  any  previous  act,  but  it  was  specially 
found  by  the  jury  who  convicted,  that  though 
the  persons  so  received  were  lunatic,  the  defen- 
dant honestly,  and  on  reasonable  grounds,  believed 
that  they  were  not  lunatic : — Held,  by  the  court 
(Lord  Coleridge,  C.J.,  Denman,  J.,  Pollock,  B., 
Field  and  Stephen,  JJ.),  that  such  belief  was 
immaterial,  and  that  the  conviction  was  right. 
Jleg.  V.  Bithop,  49  L.  J.,  M.  C.  46 ;  5  Q.  B.  D. 


269  ;  42  L,  T.  240  ;  28  W.  R.  475 ;  14  Cox,  0.  C. 
404  ;  44  J.  P.  330. 

4.  Belease  on  Sabeas  Oorpoa. 

A  person  may  be  discharged  from  a  madhouse 
by  habeas  corpus.  Jlex  v.  Turlington.  2  Burr. 
1116. 

But  where  it  appeared  that  a  person  confined 
was  a  lunatic,  and  not  fit  to  be  produced  in  court, 
and  that  the  relations  were  applying  for  a  com- 
mission of  lunacy,  the  court  enlarged  the  time 
for  making  a  return  to  a  habeas  corpus,  directed 
to  a  keeper  of  a  private  madhouse.  Rex  v. 
Clarke,  3  Burr.  1362. 

If  an  alleged  lunatic  is  detained  under  an 
improper  or  invalid  certificate,  he  will  be  dis- 
charged on  a  writ  of  habeas  corpus,  on  the  ground 
that  the  detention  is  illegal  uiless  it  is  shewn 
that  it  would  be  injurious  to  himself  or  others  to 
set  him  at  liberty.  Reg.  v.  Finder,  Greenwood, 
In  re,  24  L.  J.,  Q.  B.  148  ;  1  Jur.  (N.8.)  622. 

A  rule  having  been  obtained  for  a  habeas 
corpus  to  bring  up  a  lunatic  confined  in  an 
asylum  in  this  country  under  Irish  medical  cer- 
tificates ;  the  court  discharged  the  rule  with 
costs,  there  being  no  evidence  to  shew  that  the 
party  promoting  the  application  was  duly 
authorised  by  the  lunatic.  Child,  Ex  parte,  15 
C.  B.  238. 

A  lunatic  might  be  brought  up  by  habeas 
corpus  from  St.  Luke*s  Hospital,  to  be  sur- 
rendered in  discharge  of  his  bail.  Pdlop  v. 
Sexton,  3  Bos.  &  P.  650. 

When  all  iieasonable  efforts  have  been  made 
to  efl!ect  personal  service  of  a  writ  of  summons 
on  a  lunatic  in  confinement  in  an  asylum  : — 
Semble,  that  unless  the  lunatic  be  in  such  a 
state  that  personal  service  of  a  writ  of  summons 
may  injuriously  affect  his  health,  the  court  will 
grant  a  writ  of  habeas  corpus  to  bring  up  the 
body  of  said  lunatic.  Rtdgway  v.  Cawwn,  2 
W.  R.  473. 

6.  Kaintenanoe. 

Paid  by  Union  for  long  Period — How  fiir  am 
inference  that  Order  had  been  made  by  Justices.] 
— The  keeper  of  a  private  asylum  received  an 
insane  prisoner,  by  virtue  of  a  warrant  of  the 
secretary  of  state,  under  3  &  4  Vict.  c.  54,  and 
the  guaidians  of  a  union,  to  which  the  prisoner 
was  chargeable  during  thirteen  years,  paid  for 
maintenance  a  certain  weekly  sum,  which  was 
a  reasonable  sum  in  that  behalf  : — Held,  that  no 
inference  could  be  drawn,  either  that  there  had 
been  an  order  of  justices  under  3  dc  4  Vict.  c.  64, 
ss.  2,  3,  for  payment  of  that  sum,  or  that  an 
arrangement  had  been  made  to  pay  that  sum,  or 
a  reasonable  sum,  so  long  as  the  lunatic  should 
be  kept.  Pegge  v.  Lampeter  Union,  43  L.  J., 
C.  P.  181  ;  L.  R.  9  C.  P.  373 ;  31  L.  T.  132  ;  22 
W.  R.  882— Ex.  Ch. 


XIV.  PUBLIC  ASYLUMS. 

a,  Genebally. 

Joint  Asylnm— County  and  Borough— Agree- 
ment by  Borough — Truufer  of  Liability.] — ^A 

borough  situated  in  the  county  of  S.  entered 
into  an  agreement  with  the  justices  to  pay  an 
annual  rent  for  the  privilege  of  using  an  asylum, 
the  property  of  the  county,  such  agreement  pro- 
viding that  on  the  termination  of  the  arrange- 
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ment  the  borough  should  not  be  entitled  to  any 
right,  claim,  or  interest  in  the  asylum,  and  should 
not,  whilst  the  arrangement  subsisted,  contri- 
bute towards  the  expenses  of  the  asylum.  The 
borough  when  the  Local  Government  Act,  1888, 
•came  into  operation  had  a  quarter  sessions,  with 
A  population  of  less  than  10,000  : — Held,  that 
the  liability  of  the  borough  under  the  agreement 
to  provide  for  the  maintenance,  management  of, 
and  other  dealings  with  the  joint  asylum,  was 
not  extinguished,  but  was  transferred  under 
8. 38,  sub-8. 1,  of  the  Local  Government  Act,  1888, 
from  the  borough  to  the  county  council  of  the 
county  of  S.,  subject  to  the  agreement  entered 
into.  Salop  County  Council^  Inre,  65  L.  T.  416  ; 
56  J.  P.  213. 

Chaplain—Biglit  to  DLmuM.] — By  9  Geo.  4, 
c.  40,  88.  30  and  82,  the  visiting  justices  have  the 
power  of  appointing  and  dismissing  the  chaplain 
of  the  asylum.  JRt^.  v.  MiddUsex  LuruUic  Atty- 
lumJJ.,  2  G.  ac  D.  300  ;  2  Q.  B.  433  ;  6  Jur.  682. 


Retiring  Allowance— Bight  to.] — ^A  chap- 


lain of  a  lunatic  asylum,  appointed  under  the 
Lunatic  Asylums  Acr,  1853,  performed  the  duties 
•of  his  office  in  the  asylum,  but  did  not  reside  there- 
in or  give  his  whole  time  to  the  duties  of  his  office. 
He  wished  to  retire  on  a  superannuation  allow- 
ance, and  such  allowance  was  granted  by  the 
visitors,  but  the  county  council  refused  to  pay 
the  same,  on  the  ground  that,  as  the  chaplain 
•did  not  reside  in  the  asylum  or  give  his  whole 
time  to  his  duties  therein,  though  he  might  be 
.an  officer  of  the  asylum,  he  was  not  an  officer 
in  the  asylum,  and  therefore  not  entitled  to  a 
pension  within  the  57th  section  of  the  act : — 
Held,  that  it  was  not  necessary  for  the  purpose 
of  receiving  a  superannuation  allowance  that  the 
chaplain  should  reside  in  the  asylum,  or  give  his 
whole  time  to  the  duties  of  his  office  therein, 
that  there  was  no  distinction  between  an  officer 
of,  and  an  officer  in,  the  asylum,  and  that,  as  the 
chaplain  performed  his  duty  in  the  asylum,  he 
was  an  officer  in  the  asylum,  and  therefore 
•entitled  to  a  superannuation  allowance,  if  the 
visitors  in  their  discretion  granted  it.  Heg,  v. 
ffereford  Coutdy  Qmneil,  63L.T.245  ;  38  W.R. 
775  ;  55  J.  P.  72. 

Sale  of  Land  for — Approval  of  Quarter  8eg- 
isions.^ — A  contract  for  the  sale  of  land  to  the 
committee  of  visitoi-s  of  a  lunatic  asylum  may 
be  approved  of  by  the  court  of  quarter  sessions 
before  being  actually  signed  by  the  parties,  if  it 
can  be  identified  as  the  contract  which  was  after- 
wards entered  into.  Devenish  v.  Brown,  26 
L.  J.,  Ch.  23  ;  2  Jur.  (N.8.)  1043  ;  4  W.  R.  783. 

The  16  &  17  Vict.  c.  97,  s.  36,  incorporating 
the  Lands  Clauses  Act,  1845,  with  respect  to 
the  purchase-money  or  compensation  coming  to 
^parties  having  limited  interests,  enables  pai-ties 
having  limited  interests  to  contract  with  the 
•committee  of  visitor  for  the  sale  of  land  although 
the  committee  of  visitors  has  no  compuUoiy 
powers  of  purchasing.    Ih, 

Juriidietion  of  Jnitioof — ^Perional  Examina- 
^on  by  Jnstiees  of  alleged  Lnnatie.] — In  order 
to  give  two  justices  jurisdiction  to  make  an  order 
under  s.  68  of  the  Lunatic  Asylums  Act,  1 853, 
for  the  reception  of  a  person  into  a  lunatic 
:a<)ylum  as  a  lun<atic  who  is  not  a  pauper,  and  not 
wandering  at  large,  but  who  is  not  under  proper 
-core  and  control,  it  is  not  necessary  that  they 


should  examine  such  person  in  the  presence  of 
the  medical  man  whom  they  have  called  to  their 
assistance,  nor  that  the  examination  should  be 
made  with  the  knowledge  of  the  alleged  lunatic, 
so  that  he  should  have  the  opportunity  of  explain- 
ing, if  be  could,  what  might  otherwise  be  signs 
of  insanity.  Though  the  examination  must  not 
be  a  sham,  yet  if  it  be  made  by  the  justices  bonA 
fide  for  the  pui-pose  of  satisfying  themselves  of 
the  sanity  or  insanity  of  the  person  examined  it 
is  sufficient,  and  their  order  is  not  without  juris- 
diction because  the  examination  lasted  only  four 
or  five  minutes  and  was  made  at  the  door  of  the 
carriage  in  which  the  alleged  lunatic  was  seated 
with  his  attendants  preparatory  to  his  being 
taken  to  the  asylum.  Meg,  v.  ^V1dtfield,  54 
L.  J.,  M.  C.  113 ;  15  Q.  B.  D.  122  ;  53  L.  T.  96— 
C.  A.    Reversing  49  J.  P.  230. 

Where  the  person  deemed  to  be  a  lunatic  is 
examined  by  two  justices  at  his  place  of  abode 
or  elsewhere,  the  68th  section  requires  that  one 
of  such  two  justices  must  already  have  had,  as  a 
condition  precedent  to  the  vesting  of  the  juris- 
diction of  the  justices,  either  an  information 
upon  oath,  or  private  or  personal  knowledge  of 
his  own  as  to  the  insanity  of  such  person.  Per 
Coleridge,  C.J.    Ih, 

Committee  of  Visitori — ^Profits  arising  firom 
lUnagemont.]— The  committee  of  visitors  of  a 
lunatic  asylum,  built  and  managed  under  the 
Lunatic  Asylums  Act,  1853  (repealed),  had  in 
their  hands  a  sum  of  money,  being  the  excess  of 
receipts  over  the  costs  incurred  in  maintaining 
lunatics  under  theii*  care : — Held,  that  the 
guardians  of  the  several  unions  in  the  county 
had  no  claim  to  these  funds,  but  that  the  county 
council  were  entitled  to  them  under  s.  64  of 
the  Local  Government  Act,  1888.  Proctor  v. 
Cheshire  County  OmncU,  56  J.  P.  532. 

Contract  by  — Aetion  against  Clerk.]— 

By  8  &  9  Vict.  c.  126,  s.  17,  a  select  number  of 
justices  for  a  county  or  borough,  called  the 
"committee  of  visitors,**  were  empowered  to 
contract  for  plans,  &c.,  for  the  erection  of  a 
lunatic  asylum  for  the  county,  &c.,  and  by  s.  16 
they  were  enabled  to  sue  and  be  sued  in  the 
name  of  their  clerk : — Held,  that  an  action 
might  be  maintained  against  the  committee  of 
visitors  in  the  name  of  their  clerk  in  respect  of 
a  contract  so  entered  into  by  them,  although  the 
plaintiff  might  have  no  means  of  enforcing  his 
judgment  when  obtained.  KendaXl  v.  King, 
9  C.  B.  483  ;  25  L.  J.,  C.  P.  132  ;  4  W.  R,  389. 

Ezpenies  of  Panper  Lnnaties  —  Paroohial 
Bates  on  Aiylnm  Bnildings.] — The  expression 
"the  expenses  of  maintenance  and  other  ex- 
penses of  each  pauper  lunatic  in  the  asylum,*' 
in  s.  283  of  the  Lunacy  Act,  1890,  includes  the 
payment  of  pai-ochial  and  other  rates  charged 
upon  the  buildings  of  the  asylum,  and  payment 
of  such  rates  may  lawfully  be  made  out  of  the 
maintenance  fund  of  the  asvlum.  Reg.  v.  Dolby, 
61  L.  J.,  Q.  B.  809  ;  [1892]  2  Q.  B.  301  ;  67  L.  T. 
296  ;  56  J.  P.  599. 

Doctor  giving  Certifioate— Dnty  of  Belieying 
Officer.]— The  effect  of  s.  20  of  the  Lunacy 
Act,  1890,  is  to  vest  an  absolute  discretion  in 
the  constable,  relieving  officer,  or  overseer,  with 
regard  to  the  duty  imposed  upon  them  by  that 
section.  Therefore,  where  the  plaintiff  was 
taken  by  a  relieving  officer  to  an  infirmary  upon 
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receiving  a  oertificate  from  a  doctor,  the  doctor 
was  not  iiable  to  the  phuntifi  for  negligence  in 
giving  the  certificate.  Thomson  v.  Schnhidty 
56  J.  P.  212— C.  A, 

Penoa  Tlolent  and  Daageroiu— SomoTal  to 
WorkhonM — ^Bight  of  gnardlani  to  roeoTor.] 
— ^A  person  suffering  from  delirium  tremens  be- 
came violent  in  his  own  house,  used  threats  and 
broke  the  windows  and  furniture ;  a  relieving 
officer  of  the  union  was  sent  for  who  ordered  his 
removal  to  the  workhouse  where  he  was  kept  for 
some  days.  He  was  then  examined  by  a  doctor 
and  brought  before  the  magistrates  as  a  lunatic, 
but  as  atka  magistrates  held  that  he  was  not  a 
lunatic  he  was  discharged.  Certain  expenses 
were  incurred  by  the  guardians  in  respect  of 
these  services  : — Held,  that,  apart  from  the 
lunacy  acts,  there  was  a  common  law  liability 
upon  such  person  to  repay  to  the  guardians  the 
expenses  so  incurred,  and  that  the  guardians 
therefore  could  recover  such  money  as  necessaries 
expended  by  them.  West  Ham  Union  v.  Pear- 
son, 62  L.  T.  638  ;  54  J.  P.  645. 

b.  As  TO  Bates— iSS(?0  Bates  and  RATOfa. 

XV.  PAUPER  LUNATICS. 

See  Pooh  Law  (Pauper  Lunatics). 

W.  L  C. 


MACHINERY. 

Bills  of  Sale.]— iSse  Bills  ok  Sale. 

J)istraining.]~&i0  Distress. 

Taking  in  Szeention.]— iS»;  Execution. 

Destroying.]— i&er  Criminal  Law. 

Semoving.]— iS^tf  Fixtures. 

Bateability  ot'\—See  Bates  and  Rating. 


MAGISTRATE. 

See  JUSTICE  OF  THE  PEACE. 


MAINTENANCE. 

Of  %xlU.^—See  Champerty. 

Of  Infuits.]— &!&  Infant— Trust. 

•Of  Wife.]— iSte«  Husband  and  Wipe. 

Of  LmiAtie.]- 5i?6  Lunatic. 

Of  Panpert.]- &«  Poor  Law. 


MALICIOUS  PROCEDURE 
AND  FALSE  IMPRISON- 
MENT. 

A.  False  Imprisonment. 

1.  Imprisonment  in  General,  702. 

2.  Olving  in  Charge  to  the  Policey  705. 

3.  Arresting  on  Suspicion^  708. 

4.  Oilier  Matters,  711. 

B.  Malicious  Procedure. 

1.  In  General, 

a,  Pix)curiiig     Warrants      and     Sum- 
monses, 711. 
h.  Malicious  Convictions^  714. 

2.  In  Bankruptcy  and  Winding -vp,  714. 

3.  Arrest  for  Debt. 

a.  When  Wrongful,  717. 
h.  Under  Judge's  Order,  720. 

4.  Otiier  Malicious  Proceedings^  723. 

C.  What    must     be     Proved     in     Such 

Actions. 

1.  Proceedings  hi^ore  a  Judicial  Officer  ,72%, 

2.  Termination  of  Proceedings  favourably  to 

Plaintiff,  728. 

3.  Malice,  and  Absence  if  Ileasofuible  and 

Probable  Giuse,  730. 

D.  Practice. 

1.  Parties,  747. 

2.  Eeidenee,  752. 

3.  Damages,  755. 


A.  FALSE  IMPRISONMENT. 
1.  Imprisonment  in  General. 

What  !«].— The  forcibly  preventing  a  party 
from  proceeding  in  a  particular  direction,  e.g. 
along  a  public  footway,  is  not  an  imprisonment 
in  law.  Bird  v.  Jones,  7  Q.  B.  742  ;  15  L.  J., 
Q.  B.  82 ;  9  Jur.  870.  See  WriglU  v.  Wilson, 
1  Ld.  Raym.  739. 

In  an  action  for  false  imprisonment  proof 
must  be  given  of  circumstances,  from  which  the 
judge  and  jury  may  decide  whether  there  was  or 
was  not  a  restraint  or  a  detention  of  the  person  ; 
and  it  is  not  enough  for  witnesses  to  swear  that 
they  considered  the  plaintiff  was  in  custody,  and 
thought  that  he  was  under  restraint ;  nor  is  it 
enough  to  shew  that  the  defendant,  at  a  police- 
office,  stood  before  the  plaintiff  and  said,  '*  You 
cannot  go  away  till  the  magistrate  comes,"  if  it 
appears  that  he  relinquished  that  attitude,  and 
went  to  another  part  of  the  office  before  the 
plaintiff  had  made  any  attempt  to  depart. 
Cant  V.  Parsons,  6  Car.  &  P.  504. 

The  merely  giving  a  person  in  charge  to  a 
peace  officer,  where  the  officer  never  takes  the 
person  of  the  defendant  into  custody,  is  not  an 
imprisonment  which  will  support  an  action. 
Simpson  v.  BUI,  1  Esp.  431. 

It  is  an  imprisonment  where  a  bailiff  tells  a 
person  that  ne  has  a  writ  against  him,  and 
thereupon  such  person  peaceably  accompanies 
him.  Grainger  v.  Hill,  4  Bing.  (N.c.)  212 ;  5 
Scott,  561 ;  7  L.  J.,  C.  P.  86.    S.  P..  Whnlley  v. 
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Pepper^  7  Car.  &  P.  606  ;  BrUtow  v.  Heywood^ 
1  Stark.  48  ;  4  Camp.  213. 

If,  whilst  A.  is  unlawfully  imprisoned  bj  B., 
G.  commits  an  assault  upon  him,  C.  is  guilty  of 
the  false  imprisonment  as  well  as  B.  ioyce  y. 
DotigUUj  1  Camp.  60. 

Voluntarily  going  with  a  constable  into  whose 
cliarge  a  person  has  been  given,  is  sufficient  to 
support  an  action  for  false  imprisonment. 
Chhm  V.  Morris,  2  Car.  &  P.  361.  S.  P.,  Peters 
V.  Stanway,  6  Car.  &  P.  737. 

So  also  where  the  constable  says,  **  Tou  must 
go  li^ith  me,"  and  the  person  voluntarily  goes. 
Pocock  V.  Moore^  1  Ry.  &  M,  321. 

And  where  an  attorney's  clerk  accompanied  a 
creditor  to  his  debtor,  and  pretended  he  was  a 
baililTs  officer,  whereby  the  debtor  went  away 
with  them  not  willingly  but  supposing  they  had 
power  to  compel  him,  this  was  neld  a  sufficient 
arrest  to  support  an  action  for  false  imprison- 
ment.    Woody,  Lame,  6  Car.  &  P.  774. 

Plaintiff  appeared  before  defendant,  a  magis- 
trate, to  answer  the  complaint  of  A.  for  unlaw- 
fully killing  his  dog.  Defendant  advised  a 
settlement,  but  as  tJie  plaintiff  declined  to 
accede  to  this  the  defendant  threatened  to  convict 
him  under  the  Trespass  Act.  The  defendant 
af  terwu^  called  in  a  constable  and  said,  **  Take 
this  man  out  and  see  if  they  settle  the  matter ; 
if  not  bring  him  in  again  as  I  must  proceed 
to  commit  him  under  the  act."  The  plaintiff 
went  out  and  settled  the  matter  by  paying  a 
sum  of  money  : — Held,  that  this  was  an  assault 
and  false  imprisonment.  Bridgett  v.  Coyney^ 
1  M.  &  By.  211 ;  6  L.  J.  (O.S.)  M.  C.  42  ;  31  B.  B. 
316. 

BonA  fldo  Xistake  of  Law— Aoting  in  Dis- 
charge  of  Publie  Duty.] — An  officer  in  command 
of  military  cantonments,  having  general  control 
of  the  police  in  the  absence  of  the  cantonment 
magistrate,  believing  the  appellant  to  be,  or  to 
be  Ukely  to  become,  a  dangerous  lunatic,  directed 
two  medicsEil  officers  to  examine  him,  and  placed 
a  guard  over  him,  until  they  could  decide  on  the 
case.  The  medical  officers  reported  that  the 
appellant  was  perfectly  sane  : — ^Held,  that  as  the 
conduct  of  the  officer  was  not  authorised  bylaw, 
the  fact  that  he  acted  in  perfect  good  faith  in  the 
supposed  discharge  of  a  public  duty,  and  on  a 
bond,  fide  belief  that  the  appellant  was  dangerous, 
did  not  prevent  his  being  liable  for  damages  at 
the  suit  of  the  appellant.  Sinclair  v.  Brouyhton^ 
47  L.  T.  170. 

Arresting  Witness.] — No  action  lies  against 
the  sheriff  or  his  officer  for  arresting  a  person 
attending  court  as  a  witness,  although  it  is 
alleged  tbat  he  knew  that  he  was  privileged,  and 
arrested  him  maliciously.  Magruiy  v.  Bvrty 
V>.  &  M.  652  ;  5  Q.  B.  381  ;  7  Jur.  1116— Bx.  Ch. 
And  see  Stokes  v.  White,  4  Tyr.  186  ;  1  C.  M.  &  B. 
283  ;  3  L.  J.,  Ex.  321. 

Detaining  Person  converting  Chattel.]— The 

plaintiff,  having  wrongfully  in  his  possession  a 
chattel  of  the  defendants,  and  being  about  to 
remove  it  from  their  premises  and  convert  it  to 
his  own  use,  they  demanded  it  from  him,  and, 
on  his  refusal  to  give  it  up,  laid  hands  on  him 
and  detained  him  on  their  premises,  in  order  to 
prevent  his  carrying  away  and  converting  the 
chattel ;  doing  no  more,  and  detaining  the 
plaintiff  no  longer  than  was  necessary  : — Held, 
that  the  detention  of  the  plaintiff  was  illegal. 
Havtey  v.  Mayiw,  Ir.  B.  6  C.  L.  417. 


Continnanoo   of   Falae  Impzifonment]  —  A 

plaintiff  issued  a  plaint  in  a  county  court  for 
false  imprisonment,  with  a  notice  appended 
that  he  (Ud  not  claim  for  malidons  prosecution. 
It  was  proved  at  the  trial  that  he  lodged  at  the 
defendant's;  that  the  defendant  had  removed 
the  plaintiff's  goods  on  a  claim  of  money  owing ; 
that  the  plaintiff  broke  open  a  door  of  a  room 
in  the  house  to  get  them,  upon  the  defendant's 
wife  refusing  to  give  them  up  ;  that  she  gav& 
him  in  charge ;  that  at  the  police-station  the 
defendant  signed  the  charge-sheet,  on  the  police 
saying  that  everything  must  be  on  his  responsi- 
bility ;  and  that  the  plaintiff  was  kept  in  charge, 
taken  before  justices,  and  discharged.  Th& 
judge  nonsuited,  on  the  ground  that  though 
there  was  evidence  of  fa£e  imprisonment  Ull 
the  signing  of  the  charge,  the  case  then  became 
one  of  malicious  prosecution,  over  which  he  had 
no  jurisdiction,  and  the  whole  evidence  waa 
inseparable,  and  had  been  heard  by  the  jury : — 
Held,  that  the  false  imprisonment  lasted  till 
the  plaintiff  was  before  the  magistrates,  and  that 
the  judge  should  not  have  nonsuited  the  plaintiff, 
but  told  the  jury  to  exclude  from  their  considera- 
tion anything  that  then  occurred.  Austin  v. 
Botoiing,  89  L.  J.,  C.  P.  260  ;  L.  B.  6  C.  P.  534  ; 
22  L.  T.  721  ;  18  W.  B.  1003. 

In  an  action  for  false  imprisonment,  it  appeared 
that  the  plaintiff  was  given  into  custody  by  the 
defendant  on  a  charge  of  stealing,  and  was  taken 
before  a  magistrate,  who,  after  hearing  the  evi- 
dence of  the  plaintiff  in  support  of  the  charge, 
remanded  him : — Held,  that  the  remand  being 
the  act  of  the  magistrate,  the  defendant  waa 
only  liable  in  damages  for  the  trespass  and  im- 
prisonment in  taking  the  plaintiff  before  the 
magistrate.  Lock  v.  Asht(m,  12  Q.  B.  871 ;  1& 
L.  J.,  Q.B.  76;  13  Jur.  167. 

Direction  to  Jnry.]  —  The  defendant,  the 
owner  of  a  beerhouse,  placed  the  plaintiff 
therein  to  carry  on  the  business  as  his  servant  at 
weekly  wages,  under  an  agreement  for  a  month's- 
notice  to  determine  the  service.  Having  given 
him  a  week's  notice,  the  defendant  made  up  the 
account,  and  required  the  plaintiff  to  pay  him 
the  balance ;  and  on  his  refusal  to  accede  to  this- 
request,  on  the  ground  that  he  had  not  received 
the  stipulated  month's  notice,  the  defendant 
brought  in  a  superintendent  and  a  sergeant  of 
police,  one  of  whom,  on  the  plaintiff's  attempting 
to  go  upstairs,  refused  to  permit  him  to  do  so, 
and  ultimately  only  allowed  him  to  go  accom- 
panied by  an  officer.  After  some  further  alter- 
cation about  the  money,  and  the  plaintiff's  again 
refusing  to  hand  it  over  at  the  request  of  the 
superintendent,  the  latter  asked  the  defendant  if 
he  should  take  him ;  it  did  not  appear  what 
answer  the  defendant  made,  but  the  officer  took 
the  plaintiff  into  custody,  and  entered  a  charge 
of  embezzlement  against  him  at  the  station- 
house,  and  afterwards  carried  him  before  the 
magistrates,  by  whom  he  was  discharged.  In 
an  action  for  the  false  imprisonment,  the  judge 
told  the  jury  first  that "  to  constitute  an  imprison- 
ment it  was  not  necessary  that  the  person  should 
be  locked  up  within  four  walls,  but  that  if  he 
was  restrained  in  his  freedom  of  action  by  another, 
that  was  an  act  of  imprisonment,  and  that  the  way 
in  which  the  plaintiff  had  been  constrained  in  hia 
own  house,  and  the  restraint  put  upon  his  person 
by  refusing  him  permission  to  leave  the  room 
and  go  upstairs  in  his  own  house,  was  in  itself 
an  imprisonment,   independent    of   his    being 
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conveyed  before  a  magistrate"  ;  secondly,  "  that 
if  they  foand  the  defendant  was  the  moving  party 
in  causing  the  imprisonment,  he  was  responsible 
for  it " ;  and,  thirdly,  "  that  the  plaintiff,  as 
tenant  or  as  lawful  occupier,  under  an  agree- 
ment not  then  terminated,  of  the  premises,  was 
not  legaUy  liable  to  be  ejected  by  compulsion 
and  without  notice,  and  that  if  he  refused  to 
leave  his  house,  the  defendant  could  only  eject 
him  by  adopting  the  proper  legal  proceedings  to 
obtain  possession,  and  that  there  was  no  evidence 
whatever  to  support  or  justify  the  charge  of  em- 
bezzlement." Tne  jury  having  found  for  the 
plaintiff : — Held,  that  although  the  latter  part  of 
the  summing  up  (which  seemed  to  assume  that 
there  was  a  tenancy,  or  quasi  tenancy)  was  some- 
what inaccurate,  it  did  not  amount  to  a  misdirec- 
tion in  point  of  law.  Warmer  v.  Middi/ordf  4 
C.  B.  (N.8.)  180. 

Prolonging  Imprifonment.] — The  plaintiff  was 
in  custody  under  an  attachment  from  the  court 
of  chancery,  for  nonpayment  of  costs  to  the 
plaintiff  in  a  suit  in  equity,  the  defendant  in  this 
action.  After  the  costs  were  paid,  the  solicitor 
of  the  plaintiff  in  equity  (the  now  defendant) 
refused  to  give  an  order  to  the  sheriff  to  dis- 
charge the  plaintiff,  saying,  *^  Let  him  go  to  the 
court  to  purge  his  contempt."  The  judge  in 
equity  discharged  him  on  motion : — Held,  that 
no  action  was  maintainable  for  refusing  to  give 
the  order  to  the  sheriff,  and  thereby  prolonging 
pUintiff*8  imprisonment,  except  on  proof  of 
express  malice.  Moore  v.  Gardner ^  16  M.  &  W. 
595. 

Semoying  while  in  Prison.  1 — ^The  removal  of 
a  person  from  one  part  of  a  prison  to  another,  in 
which  he  is  not  legally  confined,  is  a  trespass. 
Cobbett  V.  Orel/,  4  Ex.  729  ;  19  L.  J.,  Ex.  137. 
See  also  JBint  v.  Lavendt*r,  1  Car.  k,  P.  659. 

OoTomor  of  Prison — Protection  of  Warrant.] 
— ^The  governor  of  a  prison  is  protected  in  obey- 
ing a  warrant  of  commitment  valid  on  the  face 
of  it,  and  an  action  for  false  imprisonment  will 
not  lie  against  him  for  the  detention  of  a  prisoner 
in  pursuance  of  the  terms  of  such  warrant. 
Henderson  v.  Pretton,  57  L.  J.,  Q.  B.  607 ;  21 
Q.  B.  D.  362  ;  36  W,  R.  834  ;  52  J.  P.  820— C.  A. 
Affirming  59  L.  T.  334. 

2.  GiviKO  IK  Chaboe  of  the  Police. 

On  Breach  of  the  Peace.]  —  The  plaintiff 
entered  the  defendant's  shop  to  purchase  an 
article  in  the  shop,  when  a  dispute  arose  between 
the  plaintiff  and  the  defendant's  shopman  ;  the 
plaintiff  refusing  on  request  to  go  out  of  the  shop, 
the  shopman  endeavoured  to  turn  him  out,  and 
an  affray  ensued  between  them  ;  the  defendant 
came  into  the  shop  during  the  affray,  which  con- 
tinued for  a  short  time  after  he  came  ;  the  defen- 
dant then  requested  the  plaintiff  to  leave  the 
shop  quietly  ;  but  he  refusing  to  do  so,  the  defen- 
dant gave  him  in  charge  to  a  policeman,  who 
took  him  to  a  station-house  : — Held,  that  he  was 
justified,  under  the  circumstances,  in  giving  the 
plaintiff  in  charge  to  a  policeman,  for  the  purpose 
of  preventing  a  renewal  of  the  affray.  Timothy 
V.  Simpson,  1  C.  M.  &  R.  757 ;  5  Tyr.  244 ;  6 
Car.  &  P.  499  ;  4  L.  J.,  Ex.  81. 

A  man  and  his  wife  refused  to  go  out  of  the 
shop  of  a  baker,  and  continued  to  abuse  him  in 
relation  to  an  alleged  overcharge,  until  a  crowd 
collected  round  the  shop,  and  obstructed  the 
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public  passage :  —  Held,  that  the  baker  was 
justified  in  giving  the  man  and  his  wife  into 
custody,  and  that  their  conduct  amounted  to  a 
breach  of  the  peace.  Cohen  v.  Hvskieton,  2 
M.  &  W.  477  ;  M.  &  H.  150  ;  6  L.  J.,  M.  C.  133. 

While  a  clei^gyman  after  performing  the  com- 
munion service  was  walking  from  the  table  to 
the  vestry  a  person  rose  in  the  church  and  read 
a  notice.  A  constable  at  the  minister's  request 
took  the  person  out  of  the  church,  and  detained 
him  until  he  promised  to  appear  before  a  magis- 
trate next  morning,  when  he  did  appear  and  was 
discharged : — Held,  that  the  constable  was  not 
justified  in  detaining  the  p(T.son  until  he  was 
taken  before  a  magisti-ate.  WilliamM  v.  Olenteter, 
2  B.  &  C.  699 ;  4  D.  &  R.  217  ;  2  L.  J.  (0.8.)  K.  B. 
143;  26R.  R.52o. 

Proof  of  annoyance  and  disturbance  by  a  person 
present  at  a  meeting,  such  as  crying,  "Hear, 
hear, "  and  putting  questions  to  a  speaker,  and 
making  observations  on  his  statement,  will  not 
justify  the  chairman  of  the  meeting  in  giving 
such  person  in  charge  to  the  police ;  but,  to 
justify  such  course  of  proceeding,  it  must  be 
shown,  that  what  was  done  amounted  to  a  breach 
of  the  peace.     Wooding  v.  Oxlty,  9  Car.  &  P.  1. 

If  a  person  conducts  himself  in  a  disorderly 
manner  in  a  public-house,  and  the  landlord  re- 
quests him  to  depart,  and  he  refuses  to  do  so,  the 
landlord  is  justified  in  laying  hands  on  him  to 
put  him  out ;  and  if,  while  the  landlord  has  hold 
of  him  to  put  him  out,  the  person  lays  hands  on 
the  landlord,  this  is  an  assault ;  and  if  it  is  seen 
by  a  peace  officer,  he  is  justified  in  taking  the 
person  into  custody.  Howell  v.  Jackson,  6  Car.  & 
P.  723. 

So,  if  a  person,  without  committing  any  assault, 
makes  such  noise  or  disturbance  in  a  public- 
house  as  would  create  alarm,  and  disquiet  the 
neighbourhood,  and  the  persons  passing  along 
the  adjacent  street,  this  would  be  such  a  breach 
of  the  peace  as  would  not  only  justify  the  land- 
lord in  turning  the  person  out  of  the  house,  but 
would  justify  the  landlord  in  immediately  giving 
the  person  into  the  custody  of  a  peace  officer, 
provided  that  this  had  occurred  in  the  presence 
of  the  officer.    lb. 

A  plea,  justifying  an  arrest  for  an  affray,  with- 
out warrant,  ought  to  contain  a  direct  averment 
that  there  was  an  affray  or  a  breach  of  the  peace 
continuing  at  the  time  of  the  arrest,  or  a  well- 
founded  apprehension  of  its  renewaL  Price  v. 
Seeley,  10  CL  &  F.  28. 

A  person  is  justified  in  giving  in  charge,  and  a 
constable  in  arresting,  without  warrant,  a  party 
who  has  been  guilty  of  a  breach  of  the  peace,  if 
there  are  reasonable  grounds  for  apprehending 
its  continuance  or  immediate  renewal,  but  not 
otherwise ;  and  the  circumstances  from  which 
such  an  inference  is  raised  are  for  the  jury. 
Baynes  v.  Brewster,  2  Q.  B.  375  ;  1  G.  &  D.  669 ; 
11  L.  J.,  M.  C.  5  ;  6  Jur.  892.  S.  P.,  Ingle  v. 
Bell,  1  M.  &  W.  516  ;  5  L.  J.,  M.  0.  85. 

To  an  action  for  false  imprisonment,  a  plea 
that  the  plaintiff  came  to  the  door  of  the  defen- 
dant's house,  and  with  violence  attempted  to 
enter  against  his  will,  and  wilfully  and  wantonly 
rang  the  door  bell,  without  lawful  occasion,  and 
made  a  great  noise  and  disturbance,  to  the  annoy- 
ance of  the  defendant,  and  against  the  peace  of 
the  queen,  and  (after  request  to  cease)  continued 
making  such  noise,  without  any  lawful  excuse ; 
and  thereupon  the  defendant,  in  order  to  preserve 
the  peace,  and  render  good  order  and  tranquillity 
in  his  house,  gave  the  plaintiff  in  charge  to  a 
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policeman : — Held,  bad,  as  not  shewing  that,  at 
the  tiiQe  the  plaintiff  was  given  in  charge,  he 
was  committing  a  breach  of  the  peace,  or  that 
there  was  reasonable  ground  for  apprehending 
that  a  breach  of  the  peace  would  be  committed. 
(yrant  v.  Moier,  5  Man.  &  G.  123  ;  6  Scott  Cn.B.) 
46 ;  2  D.  (N.S.)  923  ;  12  L.  J.,  G.  P.  146  ;  7  Jur. 
864. 

Chairman  of  XsstiBg  —  Direction   to 

remoTS  Persons  eroatiag  Disturbaaoe.]— Where 
at  a  public  meeting  in  a  hall  a  disturbance  was 
being  created  in  the  gallery  near  which  the  plain- 
tiff was  standing,  and  the  defendant,  who  was 
chairman  of  the  meeting,  said:  "I  shall  be 
obliged  to  bring  those  men  to  the  front  who  are 
making  the  disturbance.  Bring  those  men  to 
the  front,"  whereupon  a  roan  and  two  policemen 
seLeed  the  plaintiff,  who  was  making  no  disturb- 
ance, and  dragged  him  over  some  benches,  whereby 
he  was  injured.  There  was  nothing  to  shew  the 
position  or  duty  of  those  who  seized  the  plain- 
tiff, or  whether  any  instructions  as  to  keeping 
order  had  been  given  by  the  defendant  before 
the  act  complained  of : — Held,  that  there  w^as  no 
evidence  of  any  liability  on  the  part  of  the 
defendants  as  there  was  not  the  ordinary  relation 
of  master  and  servant  between  him  and  those 
who  assaulted  the  plaintiff ;  but  only  a  particular 
direction  as  to  a  particular  matter,  ana  that  the 
words  used  by  the  defendant  did  not  authorise 
the  officers  to  act  upon  their  judgment  as  to  who 
were  the  persons  making  the  disturbance.  Lur^a^l 
V.  Maton,  44  L.  J.,  Ex.  145  ;  L.  R.  10  Ex.  251 ; 
38  L.  T.  13  ;  23  W.  B.  924.  See  also  Winding  v. 
Oxley,  coL  706. 

Trespaster.] — A  person  who  is  in  a  house  in 
such  circumstances  as  amount  to  a  contmuing 
civil  trespass  may  be  removed,  but  unless  he  is 
actually  committing  a  breach  of  the  peace  he 
cannot  lawfully  be  given  into  custody ;  and  if 
he  is  given  into  custody  he  may  maintain  an 
action  for  false  imprisonment.  Jordan  v.  Oihhon^ 
8  L.  T.  391.  S.  P.,  Rose  v.  WiUon,  1  Bing.  353  ; 
8  Moore,  3fi2  ;  2  L.  J.  (0.8.)  C.  P.  14. 

An  occupier  of  land  found  a  man  (employed 
by  the  owner)  felling  trees  into  the  land  in  such 
a  way  as  to  damage  growing  barley ;  and  after 
again  and  again  desiring  him  to  desist,  gave  him 
into  custody  for  wilfully  damaging  the  barley. 
In  an  action  of  trespass,  the  man  having  re- 
covered 20/.,  and  the  judge  having  declin^  to 
certify  for  costs,  a  suggestion  was  entered  to 
deprive  him  of  costs,  on  the  gi'ound  that  the 
defendant  was  acting  in  pursuance  of  7  &  8  Geo. 
4,  c.  30,  s.  22.  The  judge  on  the  trial  of  the 
suggestion,  having  left  it  to  the  jury  to  say 
whether  the  defendant  really  and  reasonably 
believed  he  was  acting  according  to  law,  and  they 
having  found  in  the  affirmative: — Held,  that 
whether  the  question  was  for  the  judge  or  the  jury, 
the  verdict  was  right.  Noricood  v.  Pitt^  6  H.  &  N. 
801  ;  29  L.  J.,  Ex.  127  ;  6  Jur.  (N.B.)  614. 

A  party  who  trespassed  upon  land,  under  a 
fair  and  reasonable  supposition  that  he  has  a 
right  to  do  the  act  complained  of,  was  not  liable 
to  be  apprehended  under  7  &  8  Geo.  4,  c.  30,  s.  28, 
by  the  owner  of  the  property,  although  the  latter 
had  reason  to  suppose  tne  party  to  hQ  within  the 
act.  Parrington  or  Pennington  v.  Moore,  2  Ex. 
223;  17L.J.,  M.C.I  17. 

liability  of  Company  for  Acts  of  Servant §— 
Scop©  of  Employment.]— Sect.  62  of  the  Tram- 
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ways  Act,  1870,  which  enables  any  officer  or 
servant  of  the  promoters  or  lessees  of  any  tram- 
way to  detain  any  person  defrauding  the  com- 
pany of  his  fare,  must  be  construed  as  limited  to 
any  officer  or  servant  appointed  for  that  purpose. 
A  tramway  company  gave  to  their  conductors 
printed  instructions,  in  which  it  was  ordered 
that,  except  in  cases  of  assault,  conductors  were 
not  to  give  passengers  into  custody  without  the 
authority  of  an  inspector  or  timekeeecr.  The 
conductor  of  a  car,  in  which  the  plaintiff  was  a 
passenger,  detained  the  plaintiff,  and  gave  her 
into  custody  on  a  charge  of  passing  bad  money  : 
. — Held,  in  an  action  for  false  imprisonment 
against  the  company,  that  the  defendants  were 
not  liable.  Cfuirleston  v.  London  Tramtoays  Co., 
36  W.  R.  367.     Affirmed  32  S.  J.  557— C.  A. 

A  passenger  on  a  tramway  tendered  a  half 
sovereign  to  the  conductor  of  a  car  in  payment 
of  the  fare.  The  conductor,  supposing  the  coin 
to  be  counterfeit,  gave  the  passenger  in  charge 
to  the  police : — Held,  that  the  tramway  company 
were  liable  in  an  action  against  them  by  the 
passenger  for  false  imprisonment.  l!\rlong  v. 
South  London  Tramways  Co,,  1  Cab.  &  £.  316  ; 
48  J.  P.  329. 

3.  Abbestiko  on  SnspiciOK. 

With  Warrant.]— If  an  individual  prefers  a 
complaint  to  a  magistrate,  and  procures  a  warrant 
to  be  granted,  upon  which  the  accused  is  taken 
into  custody,  the  complainant  is  not  liable  for 
that  imprisonment,  and  that  even  although  the 
magistrate  had  no  jurisdiction.  Brown  v. 
Chapman,  6  C.  B.  365  ;  17  L.  J.,  C.  P.  329 ; 
12  Jur.  799. 

A  defendant  gave  information  before  a  magis- 
trate, upon  which  the  plaintiff  was  taken  up  on 
a  warrant,  and  brought  before  the  magistrate. 
After  the  charge  was  dismissed  for  1;he  time,  and 
the  plaintiff  liberated  on  his  promise  to  appear 
at  a  future  day,  the  defendant  stated  that  he 
had  another  charge,  of  forgery,  against  the  plain- 
tiff, who  was  retiring,  but  was  again  put  to  the 
bar : — Held,  that  trespass  was  not  maintainable. 
Barber  v.  Bollinson,  1  C.  &  M.  330 ;  3  Tyr.  267 ; 
2  L.  J.,  Ex.  101. 

The  defendant  having  charged  the  plaintiff 
with  felony,  the  plaintiff  was  taken  up  for  it 
under  a  justice's  warrant.  At  the  hearing  before 
the  justice,  the  plaintiff  was  discharged  on  his 
promise  to  appear  again  in  a  week,  upon  which 
the  defendant  said  he  had  another  charge  of 
forgery  against  him.  The  plaintiff  was  stopped 
by  an  officer  and  again  put  to  the  bar,  but  dis- 
missed on  a  similar  promise : — Held,  that  his 
remedy  against  the  defendant  was  in  ti-espass. 
Ih. 

Where  a  party  lays  a  complaint  before  a 
magistrate  on  a  subject-matter  over  which  he 
has  a  general  jurisdiction,  and  the  magistrate 
grants  a  warrant  on  which  the  party  charged 
is  arrested,  the  party  laying  the  complaint  is  not 
liable  as  a  trespasser,  although  the  particular 
case  is  one  in  which  the  magistrate  had  no 
authority  to  act.  West  v.  Smallicood,  3  M.  &  W. 
418  ;  6  D.  P.  C.  580  ;  7  L.  J.,  Ex.  144. 

Issned  in  another  County.] — Knowledge 

by  the  police  that  a  warrant  has  been  issued  for 
the  arrest  of  a  particular  person  for  felony  con- 
stitutes a  sufficient  ground  of  reasonable  suspicion 
that  a  fdony  has  been  committed  by  such  person 
so  as  to  authorise  the  police  to  arrest  him  ;  and 
if  the  warrant  has  been  issued  at  a  distance 
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from  the  place  where  such  person  is  to  be  foundi 
the  police  are  entitled  to  bring  him  before  a 
justice  having  jurisdiction  in  the  place  where 
the  arrest  is  made  and  obtain  a  reasonable 
remand  until  the  warrant  shall  arrive  and  be 
backed  by  the  proper  authorities.  Creagh  v. 
Gamble,  24  L.  B.,  Ir.  468. 


AgainBt  whom.] — In  an  action  by  A. 


itgainst  B.  for  false  imprisonment,  B.  cannot 
idefend  himself  under  a  magistrate's  warrant 
against  C,  ^though  A.  was  charged  with  felony 
before  the  magistrate,  and  was  the  person 
against  whom  the  warrant  was  intended  to 
issue.  Hoye  v.  Bv4h,  2  Scott  (N.B.)  86 ;  1  Man.  & 
•G.  775  ;  10  L.  J.,  M.  C.  168. 


Ezeeif  of  Vlolenee.] — ^Where  in  an  action 


against  the  serjeant-at-arms  of  the  house  of 
commons,  for  forcibly  and  with  the  assistance  of 
armed  soldiers,  breaking  into  the  house  of  the 
plaintiff  (the  outer  door  being  shut  and  fastened) 
and  arresting  him  there,  being  justified  under 
the  speakers  warrant  to  arrest  the  plaintiff,  a 
member  of  the  house,  for  a  breach  of  privilege, 
to  which  there  was  a  new  assignment  of  excess 
in  using  military  force  : — Held,  that  evidence  of 
acts  of  violence  of  the  mob  committed  in  parts 
adjacent,  though  out  of  view  and  hearing  of  the 
plaintiff  in  his  house,  if  they  appeared  to  be  con- 
nected with  the  same  purpose  as  actuated  those 
about  the  house,  might  be  admitted  to  show  the 
danger  and  difiicnlty  of  executing  the  warrant 
by  force  against  the  plaintiff  in  his  own  house 
without  the  aid  and  protection  of  the  militaij. 
BurdeU  y.  Colman,  14  East,  163, 183  ;  12  K.  R. 
478. 


Evidonoe.]  —  In   an   action   for   false 


imprisonment,  the  onus  of  justifying  rests  on 
the  defendant ;  therefore,  in  trespass,  for  causing 
the  plaintiff  to  be  apprehended  under  a  justice's 
warrant : — Held,  that  he  might  maintain  the 
action  without  producing  the  warrant.  Holroyd 
y.  Doncaster,  1 1  Moore,  441 ;  3  Bing.  492 ;  4  L.  J. 
<0.8.)  C.  P.  178  ;  28  R.  R.  672. 

Without  Warrant — ^Felony.] — A  private  per- 
son cannot  apprehend  another  upon  a  suspicion 
of  felony,  for  the  purpose  of  taking  him  to  the 
place  where  the  tneft  was  committed,  in  order 
to  ascertain  whether  he  was  the  thief.  Ilall  v. 
Booth,  3  N.  &  M.  316. 

If  a  pei*8on  be  taken  by  a  private  individual 
without  warrant,  on  suspicion  of  felony,  and  will 
not  tell  his  name,  and  otherwise  conducts  him- 
self so  as  to  excite  suspicion,  this  only  goes  in 
mitigation  of  damages,  if  it  turn  out  that  no 
Jelony  was  committed.  Qnoles  v.  Dunhar,  2 
Car.  &  P.  565. 

In  an  action  for  false  imprisonment  the  defen- 
•dant  pleaded  that  money  was  stolen  from  him 
by  some  person  unknown,  and  that  he  gave 
the  plaintiff  into  custody,  suspecting  him  on 
I'casonable  and  probable  gi*ounds  of  being  the 
thief,  but  did  not  plead  that  the  plaintiff  had 
•committed  the  theft.  The  plaintiff  had  been 
tried  on  the  charge  of  stealing  the  money,  and 
was  acquitted.  At  the  trial  of  the  civil  action, 
•evidence  was  given  on  both  sides  as  to  the  ques- 
tion whether  the  offence  had  been  committed 
by  the  pLiintiff.  The  judge  who  tried  the  case 
being  of  opinion  that  there  was  no  evidence  of 
theft  by  any  person  other  than  the  plaintiff,  and 
t^at    the  plaintiff's    acquittal    precluded    the 


question  of  his  g^ilt  being  tried  in  the  civil 
action,  directed  a  verdict  for  the  plaintiff  not- 
withstanding the  objection  of  the  defendant's 
counsel,  who  required  the  question  "  whether  the 
defendant's  money  had  been  feloniously  stolen 
by  any  person"  to  be  left  to  the  jury : — Held,  a 
misdirection,  and  that  it  was  open  to  the  defen- 
dant upon  the  pleadings  to  show  that  the  plaintiff 
had  stolen  the  money,  and  that  he  was  not  pre- 
cluded from  doing  so  by  the  acquittal  of  the 
plaintiff  on  the  criminal  charge.  CaJiiU  v. 
FUzgihhon,  16  L.  R.,  Ir.  371. 

In  an  action  for  false  imprisonment,  the  defen- 
dant justified  on  the  ground  that  the  plaintiff 
had  been  his  lodger,  and  after  she  had  left  her 
apartments,  he  discovered  that  some  feathers 
were  missing  from  a  bed  which  she  had  occupied 
and  he,  suspecting  her  to  be  the  pei-son  that  had 
stolen  them,  caused  her  to  be  apprehended.  It 
appeared  that  the  defendant  took  a  policeman  at 
night  to  the  new  lodging  of  the  plaintiff,  a  few 
days  after  she  had  left  his  house,  and  had  her 
apprehended  and  taken  to  the  station-house,  and 
the  next  day  she  was  examined  before  the  magis- 
trate and  discharged : — Held,  that  as  the  defendant 
had  taken  the  law  into  his  own  hands,  and  not 
adopted,  as  a  prudent  person  would  under  such 
circumstances,  the  cautious  course  of  having  a 
previous  investigation  by  a  magistrate,  and 
obtaining  a  warrant  from  him,  it  was  incumbent 
on  him  to  make  out  to  the  entire  satisfaction  of 
the  jury,  not  only  that  a  felony  had  been  com- 
mitted, but  that  the  circumstances  of  the  case 
weit;  such  that  they  or  any  reasonable  person, 
acting  without  passion  or  prejudice,  would  fairly 
have  suspected  the  plaintiff  of  being  the  pei'son 
who  had  conmiitted  it.  Allei^  v.  Wright,  8 
Car.  &  P.  522. 

A  plea  justifying  the  breaking  and  entering  a 
house,  without  warrant,  on  suspioion  of  felony, 
ought  distinctly  to  show,  not  only  that  there  was 
reason  to  believe  that  the  suspected  pei'son  was. 
there,  but  also  that  the  defendant  entered  for  the 
purpose  of  apprehending  him.  Smith  v.  Shirley, 
3  C.  B.  142  ;  15  L.  J.,  C.  P.  230. 

It  is  doubtful  whether,  in  an  action  for  false 
imprisonment,  mere  personal  resemblance 
between  the  plaintiff  and  the  person  who  had 
committed  a  felony  can  afford  reasonable  ground 
of  suspicion,  justifying  an  arrest  on  the  part  of 
a  private  person  without  a  warrant.  But,  at  idl 
events,  the  plea  will  fail  unless  either  the  defen- 
dant himself  saw  the  felony  committed,  or  unless 
the  person  who  saw  it,  and  on  whose  informa- 
tion he  acted,  spoke  positively  to  the  identity. 
Rayner  v.  German,  1  F.  &  F.  700. 

A  declaration  charged  an  assault  and  battery 
of  the  plaintiff,  and  taking  him  into  custody 
along  certain  streets,  and  imprisoning  him  on  a 
false  charge  of  an  assault  with  an  intent  to  commit 
a  felony  ;  plea,  that  the  plaintiff  having  assaulted 
the  defendant,  the  latter  gave  the  former  in 
charge  to  a  peace  officer,  who  took  him  before  a 
magistrate ;  all  the  allegations  in  the  court 
being  proved : — Held,  that  the  plea  was  no 
sufficient  answer.  Stammers  t  Yeartlnj,  3 
M.  &  Scott,  410  ;  10  Bing.  35  ;  2  L.  J.,  C.  P.  256. 

Whether  a  person  alleged  to  be  found  com- 
mitting an  offence  punishable  by  the  Larceny 
Act,  1861,  has  been  "immediately apprehended" 
or  not,  within  the  meaning  of  s.  103  of  that 
statute,  is  a  question  of  fact  for  the  determination 
of  the  jury.  Griffith  v.  Taylor,  46  L.  J.,  C.  P. 
152 ;  2  C.  P.  D.  V3\  ;  36  L.  T.  5 ;  25  W.  R.  196— 
C.A. 

23—2 


711 


MALICIOUS  PROCEDURE,  kc— False  Imprisonment. 


712 


DeteatloB  of  Penoa  oibxing  Article  to  pawn.] 
— The  plaintiff  offered  in  pawn  to  the  defendant, 
a  pawnbroker,  a  gold  horseshoe  pin,  set  with 
seven  diamonds,  and  a  ring.  The  defendant 
having  previously  received  from  the  police  a 
notice  of  articles  recently  stolen,  amongst  which 
was  "a  gold  horseshoe  pin,  set  with  seven 
diamonds,"  and  a  ring,  asked  the  plaintiff  If  he 
was  a  dealer.  He  replied  that  he  was  not.  The 
defendant  also  asked  the  plaintiff  where  he 
obtained  the  articles.  The  plaintiff  said  that  he 
got  them  from  a  publican,  whose  name  and 
address  he  stated.  The  defendant  gave  the 
plaintiff  into  custody  of  a  constable.  It  was 
afterwards  proved  that  the  articles  in  the 
possession  of  the  plaintiff  had  not  been  stolen, 
and  that  his  statements  were  true.  In  an  action 
by  him  for  false  imprisonment  the  judge  left  the 
question  whether  the  defendant  had  a  reasonable 
suspicion  to  the  jury,  who  found  their  verdict 
for  the  plaintiff  : — Held,  that  the  question 
arising  under  the  Pawnbrokers  Act,  1872, 
whether  the  defendant  reasonably  suspected  that 
the  pin  had  been  stolen  or  otherwise  illegally  or 
clandestinely  obtained  was  for  the  judge ;  that 
on  the  facts  there  was  no  evidence  of  absence 
of  reasonable  suspicion  in  the  mind  of  the  defen- 
dant, and  therefore  judgment  should  be  entered 
for  him.  Howard  v.  Clarke,  20  Q.  B.  D.  558  ; 
58  L.  T.  401 ;  52  J.  P.  810. 

4.  Otheb  Mattebs. 

Claimi.] — ^A  count  alleging  that  the  defendant 
caused  the  plaintiff  to  l^  arrested  and  im- 
prisoned, without  reasonable  or  probable  cause, 
on  a  false  and  malicious  charge  of  felony,  is  a  count 
for  an  assault  and  false  imprisonment,  and  not  an 
Informal  count  for  a  malicious  prosecution,  and 
therefore  requires  no  evidence  of  malice,  or  want 
of  reasonable  and  probable  cause.  Brandt  v. 
.  Craddock,  27  L.  J.,  Ex.  314. 

Trespass  for  assault  and  false  imprisonment 
may  be  laid  diversis  diebus  et  vicibus.  Jivrgttss 
V.  Freelore,  2  Bos.  &  P.  425.  See  English  v. 
Purser,  6  East,  395. 

JnatifloatioB.]  —  A  plea  which  professes  to 
justify  several  assaults  and  false  imprisonments 
laid  in  separate  counts,  must  show  distinct  occa- 
sions upon  which  the  defendant  was  justified  in 
committing  each  particular  trespass.  APOurday 
V.  Driscoll,  1  C.  &  M.  618  ;  3  Tyr.  571  ;  2  L.  J., 
Ex.  185. 

It  is  necessary  to  show,  in  pleading,  the  causes 
of  suspicion,  with  certainty,  in  oitier  that  the 
court  may  judge  of  their  reasonableness ;  and 
using  the  term  suspicious  will  not  aid  what  is 
necessary  to  be  aven^.  Mure  v.  Kaye,  4  Taunt. 
34.  8.  P.  Hayjie*  v.  MewU,  5  L.  J.  (0.8.)  K.  B.  47. 

A  plea  justifying  an  ari'est  by  a  private  person, 
on  suspicion  of  felony,  must  show  the  circum- 
stances, from  which  the  court  may  judge  whether 
the  suspicion  was  reasonable.    Ih, 

B.  MALICIOUS  PROCEDURE. 
1.  In  General. 

a.  Proonriner  Warrants  and  Sommonsea. 

Liability.] — Though  it  may  be  the  aubject  of 
a  trespass  in  the  magistrate  to  grant  an  illegal 
warrant,  yet  an  action  on  the  case  may  be 
supported  against  the  person  who  causes  and 
procures  such  warrant  to  issue,  if  it  is  done 
maliciously,  and    without    reasonable    or    pro- 


bable cause.    EUee  v.   Smith,  I  D.  &  B.  97 ; 
2  Chit.  804  ;  24  R.  R.  G39--EX.  Ch. 

A  bankrupt  (who  had  obtaimed  an  order  for 
protection  under  12  &  13  Vict.  c.  106,  s.  112),  at 
the  time  of  his  bankruptcy,  was  in  arrear  for  two 
poor-rates,  and  had  been  assessed  to  a  third  rate, 
which,  however,  was  not  allowed  or  published 
until  after  his  bankruptcy.  The  overseers,  pend- 
ing the  protection,  summoned  him  for  the  non- 
payment of  the  three  rates ;  he  did  not  attend 
before  the  justices,  but  returned  the  summons  to 
the  assistant  overseer,  stating  in  writing  on  it  the 
fact  of  his  having  a  protection  order,  and  the 
assistant  overseer  saw  the  messenger  of  the  court 
of  bankruptcy  in  possession  of  his  goods,  which 
were  afterwards  sold.  The  justices,  on  the 
application  of  the  overseers,  then  issued  a  dis- 
tress warrant  on  his  goods  for  the  amount  of  the 
three  rates,  which  warrant  was  returned  nulla 
bona,  and  a  warrant  of  commitment  issued^ 
under  which  he  was  arrested  and  imprisoned, 
until  released  by  an  order  of  a  commissioner  in 
bankruptcy.  The  bankrupt  then  brought  an 
action  against  the  overseers,  for  maliciously,  and 
without  reasonable  or  probable  cause,  procuring 
and  obtaining  from  the  justices,  a  warrant  of 
commitment  against  him,  and  under  that  arrest- 
ing and  imprisoning  him,  and  also  for  assaulting 
him,  and  giving  him  into  custody : — Held,  first, 
that  there  was  no  absence  of  reasonable  or  pro- 
bable cause  for  assuming  the  court  of  bank- 
ruptcy not  to  have  the  power  of  protecting  the 
bankrupt  from  arrest  in  respect  of  the  rate  made 
before,  but  not  allowed  till  after  the  bankruptcy. 
Secondly,  that  there  was  no  absence  of  reason- 
able or  probable  cause  for  supposing  that  the 
protection  was  not  good  against  the  warrant  of 
commitment  in  respect  of  the  aggregate  of  all 
the  rates.  Thirdly,  that  there  was  no  evidence 
of  malice.  Fourthly,  that  trespass  would  not  lie 
against  the  overseers  for  causing  the  bankrupt  to 
be  arrested  under  the  warrant  of  commitment. 
Philips  V.  Naylor,  4  H.  &  N.  566  ;  28  L.  J.,  Ex. 
225  ;  5  Jut.  (N.8.)  996  ;  7  W.  R.  504--Ex.  Ch. 

Xiidotoription  of  QffoBoe.] — Where  a  person 
having  lost  a  bill  of  exchange,  which  he  supposes 
to  have  been  stolen,  goes  before  a  magistrate, 
and  relates  the  circumstances  of  the  loss,  and 
the  magistrate  grants  his  warrant  to  apprehend 
A.  on  a  charge  of  having  "feloniously  stolen, 
taken  and  carried  away,"  the  bill  of  exchange 
(language  which  the  complainant  did  not  use 
when  he  laid  his  information),  and  upon  sub- 
sequent investigation  of  the  case  it  turns  out  to 
be  no  felony : — Held,  that  an  action  would  not 
lie  for  maliciously  procuring  the  magistrate  to 
grant  his  warrant ;  to  sustain  the  averment  of 
malice,  the  charge  must  be  wilfully  false.  Cohen 
V.  Morgan,  6  D.  &  R.  8 ;  28  R.  R.  533.  S.  P., 
Carratt  v.  Morley,  1  G.  &  D.  275 ;  1  Q.  B.  18 ; 
10  L.  J.,  Q.  B.  259. 

Soaroh  Warrant.] — An  action  lies  for  ma- 
liciously obtaining  or  executing  a  warrant  to 
search  a  house  for  smuggled  goods,  though  none 
are  found.  Boot  v.  Cooper,  1  Teim  Rep.  535  ;  S 
Esp.  135. 

A  declaration  stated  that  the  defendant  went 
before  a  magistrate,  and  falsely,  maliciously  and 
without  probable  cause,  charged  that  certain 
goods  of  his  had  been  feloniously  stolen,  and 
that  he  suspected  that  the  goods  were  concealed 
in  the  plaintiff's  dwelling-house ;  and  the  defen- 
dant procured  the  magistrate  to  grant  a  warrant. 
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anthoiisiDg  a  constable,  with  necessary  assist- 
ance, to  enter  the  plaintiffs  house  to  search 
for  the  goods;  and  the  defendant,  with  other 
persons,  caused  the  dwelling  •  house  to  be 
searched  and  rummaged  for  the  goods  by  such 
persons,  and  the  door  of  such  house,  and  a 
pantry  there  to  be  broken  to  pieces,  and  the 
plaintiff  and  his  family  to  be  disturbed  in  the 
possession,  and  his  goods  to  be  carried  away  : — 
Held,  that  the  acts  of  violence  alleged  to  have 
been  committed  in  the  house  appeared  suffi- 
ciently by  the  declaration  to  have  been  acts 
done  in  pursuance  of  the  warrant,  and  in  con- 
sequence of  the  chai*ge  made  by  the  defenduit. 
Hentworth  v.  FowkeSj  4  B.  &  AcL  419. 

And  iabieqaent  Arrest.]— The  defen- 
dant, a  miller,  saw  a  number  of  sacks,  which  he 
identified  as  his  property,  lying  on  a  quay  along- 
side a  vessel.  Being  informed  that  the  sacks 
were  about  to  be  shipped  by  the  plaintiff,  he 
laid  an  information  before  a  magistrate  that  he 
had  reason  to  suspect,  and  did  suspect,  that  some 
sacks,  his  property,  had  been  stolen,  and  were 
then  in  possession  of  the  plaintiff.  Thereupon 
the  magistrate  issued  a  warrant  to  search  for  the 
goods,  and  if  they  should  be  found,  to  bring  them 
and  the  plaintiff  before  him,  to  be  dealt  with 
according  to  law.  The  plaintiff  was  accordingly 
apprehended,  and  taken  before  the  magistrate, 
who  dismissed  the  charge.  In  an  action  for 
maliciously  causing  the  search  warrant  to  be 
issued,  and  the  plaintiff  apprehended : — Held, 
first,  that  the  magistrate  was  justified  in  issuing 
a  warrant  in  that  form,  since  the  application  for 
a  search  warrant  involved  an  application  to 
arrest.  Secondly,  that  there  was  no  absence  of 
reasonable  and  probable  cause  for  the  informa- 
tion, and  consequently  the  defendant  was  not 
liable  either  in  respect  of  the  search  warrant  or 
arrest.  Wyatt  v.  IVhite,  6  H.  &  N.  371 ;  29 
L.  J.,  Ex.  193  ;  1  L.  T.  517  ;  8  W.  B.  307. 

Under  s.  10  of  the  Criminal  Law  Amendment 
Act»  1886,  the  justice  has  a  judicial  duty  to 
perform,  and  his  decision  that  there  is  reasonable 
cause  for  such  suspicion  is  a  protection  to  a 
person  who  bon&  fide  applies  for  a  search 
warrant,  and  is  an  answer  to  an  action  for  mali- 
ciously causing  the  warrant  to  issue.  Hojte  v. 
JScered,  55  L.  J.,  M.  C.  146  ;  17  Q.  B.  D.  338 ; 
66  L.  T.  320 ;  34  W.  R.  742  ;  16  Cox,  C.  C.  112. 
8.  P.,  Lea  v.  Charnrigton,  58  L.  J.,  Q.  B.  461  ;  23 
Q.  B.  D.  45  ;  61  L.  T.  222 ;  37  W.  R.  736  ;  16 
Cox,C.  C.  704  ;  53  J.  P.  614.  Affirmed  on  other 
grounds,  23  Q.  B.  D.  272  ;  61  L.  T.  450 ;  16 
Cox,  C.  C.  704  ;  54  J.  P.  19— C.  A. 

In  an  action  for  malicious  prosecution,  it  is  no 
evidence  of  malice  on  the  part  of  the  defendant 
that  in  applying  for  a  search  warrant  to  issue 
against  the  plaintiff,  the  defendant  asked  that  a 
warrant  at  the  same  time  might  issue  against 
another  person  for  the  same  offence.  Utting  v. 
Bemey,  52  J.  P.  806. 

Summoni  against  Passenger  for  knowingly 
and  wilfully  refusing  to  pay  the  Fare.] — Pro- 
ceedings by  a  tramway  company  under  ss.  51 
and  52  of  the  Tramways  Act,  1870  (which 
relate  to  nonpayment  of  fares),  are  of  a 
criminal  character,  and  therefore  the  company 
are  liable  in  an  action  for  malicious  prosecution 
brought  by  the  person  against  whom  a  summons 
in  respect  of  such  an  offence  has  been  dismissed. 
Jtayaon  v.  Soitth  London  Tramways  Co,^  62  L.  J., 
Q.  B.  593  ;  [1893]  2  Q.  B.  204  ;  4  R.  522 ;  09 


L.  T.  491 ;  42  W.  R.  21 ;  17  Cox,  C.  C.  691  ;  58 
J.  P.  20— C.  A. 

Evidenoe.] — In  a  declaration  for  a  malicious 
prosecution,  it  is  not  necessary  to  state  that  there 
was  an  information.  It  is  sufficient  to  state 
that  the  defendant  procured  a  warrant  to  be 
issued;  but  if  the  declaration  states  that  the 
defendant  made  information  on  oath,  and  that 
upon  that  information  the  magistrate  granted 
the  warrant,  the  information  must  be  proved, 
and  a  recital  of  it  in  th6  warrant  is  not  sufficient. 
Qr^ory  v.  Derby,  8  Car.  tg,  P.  749.  S.  P.,  Stecens 
V.  Clar\  Car.  &  M.  509. 

In  an  action  for  a  malicious  proACCution,  in 
which  the  plaintiff  charges  the  defendant  with 
having  imposed  on  him  the  crime  of  felony,  by 
reason  of  which  he  was  imprisoned ;  and  on 
production  of  the  information  oefore  the  justice 
there  is  no  charge  of  felony,  though  the  warrant 
was  to  arrest  the  plaintiff  for  felony ;  the  evi- 
dence does  not  support  the  declaration.  Leigh 
V.  Wehh,  3  Esp.  165. 

b.  Mallclciis  Convloticna* 

Proof  of.  ^ — In  an  action  against  a  magistrate 
for  a  malicious  conviction,  it  is  not  sufficient  for 
the  plaintiff  to  show  that  he  was  innocent  of  the 
offence  of  which  he  was  convicted  ;  but  he  must 
also  prove,  from  what  passed  before  the  magis- 
trate, that  there  was  a  want  of  probable  cause. 
Bnrley  v.  Bethune,  1  Marsh.  220 ;  5  Taunt.  580. 

A  count  alleged  that  the  defendant,  a  justice 
of  the  peace,  unlawfully  and  maliciously,  and 
without  reasonable  or  probable  cause,  took  the 
information  of  A.  against  the  plaintiff,  and  wrong- 
fully, wilfully,  maliciously,  and  without  reason- 
able or  probable  cause,  convicted  the  plaintiff, 
who  was  thereby  compelled  to  pay  a  sum  of 
money,  and  that  upon  appeal  to  the  quarter 
sessions  the  conviction  was  afterwards  quashed. 
A  verdict  having  been  found  for  the  plaintiff, 
the  court  refused  to  arrest  the  judgment.  Oelen 
V.  Hall,  2  H.  &  N.  379 ;  27  L.  J.,  M.  C.  78 ;  6 
W.  R.  757. 

2.  In  Bankruptcy  and  Winding-up. 

Presenting  Petition  in  Bankmptey.]— S.,  an 
attorney,  having  been  instructed  by  U.  to  make 
J.  bankrupt,  obtained  a  debtor's  summons,  and 
served  it  on  him,  who  thereupon  applied  to  the 
registrar  of  the  county  court  to  di^^miss  the 
summons.  Having  heard  both  parties,  the  regis- 
trar made  an  order  on  the  12th  of  April  that  J. 
should,  within  seven  days,  enter  into  a  bond, 
with  two  such  sufficient  sureties  as  the  court 
should  approve,  to  pay  such  sum  as  should  be 
recovered  by  H.  in  respect  of  the  debt  due  to  him 
from  the  debtor,  together  with  costs  ;  and  that 
all  proceedings  on  the  summons  should  be  stayed 
until  the  court  in  which  such  proceedings  should 
be  taken  had  come  to  a  decision  thereon.  S. 
drew  up  the  order,  which  was  the  first  of  the 
kind  made  by  the  county  court  in  pursuance  of 
the  statute.  During  the  seven  days  a  correspon- 
dence took  place  as  to  the  proposed  sureties,  who 
were  objected  to  by  S.  on  behalf  of  H.,  and  no  bond 
having  been  executed  in  consequence,  a  petition 
in  bankruptcy  was,  by  the  express  order  of  H., 
presented  by  S.  on  the  21st  of  April,  and  on  the 
same  day  a  receiver  was  appointed,  the  act  of 
bankruptcy  alleged  being  that  the  petitioning 
creditor  had  sei-ved  on  J.  a  debtor's  summons, 
and  that  he  being  a  trader  had  for  seven  days 
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neglected  to  pay  the  debt  alleged  to  be  due,  or  to 
secure  or  compound  for  the  same.  J.  objected 
to  the  petition  ;  and  after  several  hearinp;s  the 
county  court  judge  on  the  8th  of  May  adjudged 
him  to  be  bankrupt.  Tbi^i  decision  was  affirmed 
by  the  chief  judge  in  bankruptcy,  but  was  after- 
warris  reversed  by  the  lord  justice  of  appeal,  who 
annulled  the  proceedings  on  the  gnx)und  that  the 
order  of  the  12th  of  April  was  a  stay  of  proceed- 
ings at  the  time  of  the_petition  and  adjudication  : 
—Held  (per  Kelly,  C.B.,  and  Cleasby,  B.),  that 
upon  these  facts  an  action  was  maintainable  by 
J.  against  S.  for  maliciously  and  without  reason- 
able and  probable  cause  presenting  the  petition 
and  causing  him  to  be  adjudicated  a  bankrupt. 
Held,  contr4  (per  Martin,  B.,  and  BramwcU,  B.), 
that  such  an  action  was  not  maintainable  by  J. 
against  S.  Johnson,  v.  Emeritony  40  L.  J.,  Ex. 
201 ;  L.  R.  6  Ex.  329  ;  25  L.  T.  837. 

A  declaration  alleged  that  the  defendant  falsely 
and  maliciously,  and  without  any  reasonable  or 
probable  cause,  filed  a  bankniptcy  petition 
against  the  plaintiff,  and  falsely  and  maliciously, 
and  without  reasonable  or  probable  cause,  caused 
and  procured  him  to  be  declared  a  bankrupt : — 
Held,  that  this  charge  was  established  by  proof 
that  the  defendant  petitioned  for  the  adjudi- 
cation, and,  by  depositions  false  in  fact,  and 
maliciously  made,  induced  the  commissioner  to 
adjudicate  the  bankruptcy,  although  it  appeared 
that,  even  if  the  depositions  had  been  true,  the 
adjudication  could  not  have  been  supported  in 
law.  Farley  v.  DankSji  El.  &  Bl.  493  ;  24  L.  J., 
Q.  B.  244  ;  1  Jur.  (N.8.)  331 ;  3  W.  R.  173. 

An  action  lay  for  maliciously  suing  out  a 
commission  of  bankruptcy,  notwithstanding  the 
specific  remedy  given  by  5  Geo.  2,  c.  30,  s.  23. 
irotvn  V.  Ctuipman^  3  Burr.  1418 ;  1  W.  Bl.  427. 

Although  the  commission  was  afterwards  super- 
seded. Chapman  v.  Plckersgill^  2  Wils.  K.  B. 
145. 

Serving  Votioe  requiring  Debtor  to  make  an 
ABfignment  for  hie  cS^ditore.]— A  notice  served 
u{K)n  a  debtor  in  accordance  with  s.  14  of  the 
Statutes  of  Canada  (32  &  33  Vict.  c.  16).  requiring 
him  to  make  an  assignment  of  his  estate  ami 
effects  for  the  benefit  of  his  creditors,  being  a 
legal  proceeding  is  primA  facie  privileged,  and 
no  action  will  lie  for  the  delivery  of  it  to  a  third 
person  for  service  upon  the  plaintiff  unless  upon 
proof  of  express  malice.  Bank  of  British  ^orth 
America  v.  Strong^  1  App.  Cas.  307 ;  34  L.  T. 
627— P.  C. 

Onns.]— Evidence  of  facts  upon  which  the  act 
of  bankniptcy  was  probably  proved,  but  which 
facts  do  not  amount  to  an  act  of  bankruptcy,  is 
sufficient  to  call  upon  the  defendant  to  prove 
the  affirmative  of  probable  cause.  Cotton  v. 
Janu,s,  1  B.&  Ad.  128. 

The  adjudication  of  the  commissioners  does 
not  in  itself  negative  the  want  of  probable  cause. 
Ih. 

Whether  Adjadleation  eet  aeide.j^A  bank- 
ruj.t  whose  adjudication  in  bankruptcy  has  not 
been  set  aside  cannot  maintain  an  action  for 
maliciously  procuring  the  bankruptcy,  and  such 
an  action  may  be  summarily  dismissed  upon 
sammons  as  frivolous  and  vexatious.  Metro- 
volUan  Bank  v.  Pooley,  54  L.  J.,  Q.  B.  449  ;  10 
App.  Caa.  210  :  58  L.  T.  163  ;  38  W.  B.  709  ;  49 
J.  P.  756— H.  L.  (E.) 

It  must  be  averred  and  proved,  if  traversed. 


that  the  commission  was  superseded  before  the 
commencement  of  the  action ;  and  if  this  fact  is 
not  proved,  the  plaintiff  ought  to  be  nonsuited, 
though  it  was  not  averred  in  the  declaration,  and 
though  the  defendant,  who  might  have  demurred 
for  the  omission,  has  not  done  so.  Whitworth  v. 
Uall,  2  B.  &  Ad.  695  ;  9  L.  J.  (0.8.)  K,  B.  297. 

It  is  not  sufficient  to  prove  merely  that  the 
commission  was  superseaed,  as  a  supersedeas 
may  proceed  upon  strict  legal  grounds,  and  doc$^ 
not,  therefore,  furnish  evidence  of  the  want  of 
probable  cause.  Hay  v.  Wealdey^  5  Car.  k.  P.  361. 

Preeentation  of  Petition  to  wind  ap  Company.] 

— ^An  action  will  lie  for  falsely  and  maliciously,, 
and  without  reasonable  or  probable  cause,  pre- 
senting a  petition  under  the  Companies  Acts,. 
1862,  1867,  to  wind  up  a  trading  company,  even 
although  no  pecuniaiy  loss  or  special  damage  to> 
the  company  can  be  proved,  for  the  presentation 
of  the  petition  is,  from  ite  very  nature,  calculated 
to  injure  the  credit  of  the  company.  The  defen- 
dant, who  had  been  a  shareholder  in  the  plaintiff 
company,  instructed  certain  brokers  to  sell  his 
shares,  and  signed  a  transfer.  The  brokers- 
informed  him  that  they  could  not  sell  the  shares^ 
but  the  transfer  was  not  returned  to  him.  After 
waiting  ten  or  eleven  days  he  presented  a  petition 
to  wind  up  the  company  on  tne  ground  of  fraud 
in  its  formation,  and  of  the  impossibility  that  it 
could  carry  on  business  at  a  profit.  At  the  time 
of  presenting  the  petition  tne  company,  which 
was  a  trading  company,  had  property  of  a  large 
amount,  and  its  debts  were  trifling.  The  defen- 
dant was  not  then,  in  fact,  a  shareholder ;  hia 
shares  had  been  sold,  and  the  transfer  had  been 
registered.  Upon  discovering  that  his  shares 
h^  been  sold,  he  gave  notice  that  the  petition 
would  be  withdrawn,  and  it  was  ultimately  dis- 
missed without  costs.  The  company  having 
brought  an  action  for  falsely  and  maliciously, 
and  without  reasonable  or  probable  cause,  pre- 
senting the  petition,  at  the  trial  no  prooi  of 
damage  to  the  company  was  given  beyond  the 
liability  to  pay  its  own  costs  of  defending  itscU 
against  the  (petition  ;  and,  upon  this  ground,  the 
company  waa  nonsuited  at  the  close  of  its  case  : — 
Held,  that  although  the  liability  to  pay  "  extra 
costs  "  was  not  a  ground  of  legal  damage,  never- 
theless the  nonsuit  was  wrong,  and  a  new  trial 
must  be  had,  because  an  action  would  lie  for 
falsely  and  maliciously,  and  without  reasonable 
or  probable  cause,  presenting  the  petition  to 
wind  up,  which  was  necessarily  injurious  to  the 
credit  of  the  company.  Quartz  Hill  Oold  Mining 
Co.  V.  Eyre,  62  L.  J.,  Q.  B.  488 ;  11  Q.  B.  D. 
674  ;  49  L.  T.  249  ;  31  W.  B.  668— C.  A. 

Held,  fui-ther,  that  as  at  the  time  of  presenting 
the  petition  the  company  was  an  existing  and 
going  concern,  and  had  valuable  property  and 
was  solvent,  unless  other  facts  could  be  shown, 
there  was  a  want  of  reasonable  and  probable 
cause  for  presenting  the  petition,  and  the  opinion 
of  the  jury  ought  to  have  been  taken  whether 
the  defendant  liad  been  actuated  by  malice,    lb. 

Held,  further,  that  if  the  defendant  as  a  matter 
of  business  ought,  in  the  opinion  of  the  jury, 
to  have  inferred  from  the  failure  of  the  brokers 
to  return  the  transfer,  that  the  shares  had  been 
sold,  the  defendant  would  have  had  no  reasonable 
or  probable  cause  to  suppose  that  he  viras  still  a 
shareholder.  Johnson  v.  Einsrson^  col.  715, com- 
mented upon.    Ih, 

On  the  second  trial  the  judge  asked  the  jury 
whether  the  defendant  at  the  time  he  presented 
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the  petition  honestly  believed  that  he  was  a 
shareholder ;  but  they  were  not  asked  whether 
the  defendant  had  taken  reasonable  care  to 
inform  himself  of  the  fact : — Held,  that  the 
latter  question  should  have  been  left  to  the  jury, 
and  that  there  must  be  a  new  trial.  Quartz 
Hill  Gold  Minhuf  Co,  v.  Eyre,  50  L.  T.  274. 

3.  ARBEST  FOB  DEBT, 
a.  When  Wronfffol. 

Abolished  tave  in  certain  cases  by  the  Debtors 
Act,  1869  (32  4'  33  Vict,  c,  62). 

Proeeis  and  Arrest.] — If  in  a  declaration  for  a 
malicious  arrest  it  is  averred  that  the  plaintiff 
was  arrested,  that  allegation  is  satisfied  by  proof 
of  a  detainer.  Whalley  v.  Pepper,  7  Car.  ic  P. 
506. 

An  officer,  who  had  a  writ  against  a  man,  sent 
to  him  to  say  so,  and  asked  him  to  appoint  a 
time  to  come  to  his  office  and  execute  a  bail- 
bond,  which  he  did  : — ^Held,  not  to  constitute  an 
arrest,  so  as  to  support  an  action  for  a  malicious 
arrest,  although  the  original  plaintiff  had  no 
cause  of  action.  lierry  v.  Adamson,  6  B.  &  C. 
528  ;  9  D.  &  R.  558  ;  2  Car.  &  P.  503 ;  6  L.  J. 
(0.8.)  K.  B.  215. 

An  allegation  that  the  defendant  maliciously 
caused  the  plaintiff  to  be  arrested,  and  to  be 
detained  in  prison,  until,  in  order  to  procure  his 
release,  he  was  forced  to  procui-e  bail,  is  not  a 
divisible  allegation ;  and  if  there  was  a  giving 
of  bail  prov^,  but  no  evidence  of  any  arrest,  it 
is  not  sufficient.    lb. 

But  an  averment  in  an  action  for  a  malicious 
arrest,  that  the  defendant  detained  the  plaintiff 
until  he  found  bail,  if  some  detention  is  proved, 
is  sufficient  to  support  the  action,  although  no 
bail  was  put  in.  ^ristow  v.  Heywood,  1  Stark. 
48  ;  4  Camp.  213. 

In  an  action  for  malicious  arrest,  it  should  be 
averred  that  the  an-cst  was  "  malicious."  Saxon 
V.  Castle,  1  N.  &  P.  601  ;  6  A.  &  E.  652  ;  W. 
W.  &  D.  805  ;  6  L.  J.,  K.  B.  177. 

And  without  reasonable  or  probable  cause. 
Bout  or  Boret  v.  Lewis,  5  D.  &  L.  371 ;  17  L.  J., 
Ex.  99. 

A  declaration  alleged  that  the  defendant 
arrested  the  plaintiff,  and  that  the  plaintiff  had 
been  detained  in  custody  until  he  was  discharged 
by  reason  of  the  defendant's  not  having  declared 
against  him ;  that  the  defendant  might  have 
procured  judgment  in  that  suit  if  he  had  thought 
fit,  but  that  he  afterwards,  without  any  reasonable 
or  probable  cause,  maliciously  arrested  him  a 
second  time  for  the  same  cause  of  action,  without 
the  leave  of  any  judge  of  the  court : — Held,  that 
the  declaration  was  good,  as  it  must  be  taken 
that  the  second  arrest  was  maliciously  made  by 
the  defendant  without  the  contemplation  of  any 
benefit  to  himself.  Hei/ivood  v.  Collinge,  I  P. 
k  D.  202  ;  9  A.  &  E.  268  ;  1  W.  W.  &  H.  702  ; 
8  L.  J.,  Q.  B.  6  ;  2  Jur.  1038. 

Amonnt  due.] — If  a  plaintiff  maliciously  takes 
a  defendant  in  execution  for  a  debt,  in  respect  of 
which  he  has  been  discharged  under  the  Irish 
[nsolvent  Act,  he  is  liable  to  an  action  on  the 
case.  Ewart  v.  JoTies,  3  D.  ^  L.  252;  14  M. 
k,  W.  774  ;  15  L.  J.,  Ex.  18. 

But  trespass  will  not  lie  against  a  plaintiff  or 
his  attorney  for  suing  out  execution,  and  arrest- 
ing thereon  a  defendant  who  has  obtained  an 
order  for  protection  from  process  under  5  &  6 


Vict.  c.  116.     Yearsley  v.  Heane,  8  D.  &  L.  265  ; 
14  M.  &  W.  322. 

Where  a  cause  (in  which  the  defendant  has 
been  arrested)  is  referred  to  arbitration,  and  the 
award  is  given  in  favour  of  the  defendant,  he 
cannot  on  that  ground  maintain  an  action  against 
the  plaintiff  for  a  malictous  arrest.  Habershon 
V.  Troby,  Peake,  Ad.  C.  181 ;  3  Esp.  33. 

No  action  lies  against  an  execution  creditor  or 
his  attorney  for  issuing  a  fi.  fa.  indorsed  to  levy 
the  whole  sum  recovered  by  a  judgment,  which, 
to  the  knowledge  of  both,  has  been  partly  satis- 
fled  by  payments,  unless  malice  and  want  of 
probable  cause  are  alleged  in  the  declaration, 
and  proved.  De  Medina  v.  Grove,  10  Q.  B.  152  ; 
16  L.  J.,  Q.  B.  284  ;  10  Jur.  426.  S,  C  affirmed, 
10  Q.  B.  152  ;  17  L.  J.,  Q.  B.  321  ;  11  Jur.  145— 
Ex.  Ch. 

But  an  action  lies  at  the  suit  of  a  debtor  taken 
in  execution  under  a  ca.  sa.  upon  a  judgment 
against  an  execution  creditor  who  maliciously 
and  without  any  reasouable  or  probable  cause, 
causes  and  procures  a  warrant  to  be  issued  upon 
such  writ,  indorsed  to  levy  a  larger  sum  than 
remains  due  upon  the  judgment,  and  the  debtor 
to  be  taken  to  satisfy  such  sum,  there  being  no 
difference  between  an  arrest  on  mesne  process 
and  an  arrest  under  a  ca.  sa.  on  a  judgment. 
ChurehiU  v.  Siggers,  3  El.  &  Bl.  929  ;  2  C.  L.  R. 
1509;23L.J.,Q.B.808;18Jur.778;2W.ll.551. 

A.  having  issued  a  writ  of  summons  against  B., 
specially  indorsed  for  28Z.,  B.,  vrithout  appearing 
to  the  writ,  paid  lOZ.  to  A.  on  account  of  the  debt. 
A.  afterwards  signed  judgment,  for  default  of 
appearance,  for  the  full  amount  of  28Z.  and  costs, 
and  issued  a  ca.  sa.  indorsed  for  that  amount, 
under  which  B.  was  arrested,  and  paid  the  sum 
demanded.    B.  having  brought  an  action  against 

A.  for  maliciously,  and  vnthout  probable  cause, 
signing  judgment  and  issuing  execution  :^Held, 
that  whilst  the  judgment  stood  for  the  whole 
amount,  it  estopped  the  plaintiff  from  denying 
the  correctness  of  the  judgment  or  of  the  execu- 
tion. Huffer  V.  Allen,  4  H.  &  C.  634  ;  86  L.  J., 
Ex.  17  ;  L.  R.  2  Ex.  16  ;  12  Jur.  (N.S.)  930  ;  16 
L.  T.  225  ;  15  W.  R.  281. 

A  declaration  stated  that  the  defendants  (the 
one.  A.,  acting  as  attorney  for  B.,  the  other) 
recovered  a  judgment  against  the  plaintiff  for 
302.  7s,  Ad,,  that  the  plaintiff  paid  and  satisfied  to 

B.  the  debt  recovered  by  such  judgment,  except 
lbs.  %d.,  and  that  they  sued  out  a  ca.  sa.  upon  the 
judgment,  and  wrongfully  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  indorsed 
the  writ  with  directions  to  levy  bl,  14«.  M,,  and 
interest,  and  11,  Is.  for  the  costs  of  execution ; 
that  the  plaintiff  tendered  and  offered  to  pay  to 
the  defendants  32.  %s.,  which  was  sufficient  to  pay 
and  discharge  all  that  was  recoverable  against 
the  plaintiff  upon  the  judgment  and  writ,  together 
with  the  costs  of  the  writ  of  execution,  and  all 
other  legal  and  incidental  expenses ;  and  that 
they  wrongfully  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  procured  the 
sheriff  to  arrest  the  plaintiff,  and  detain  him  until 
he  paid  11,  6#.  9<2.,  whereas  the  sum  of  32.  8#.  and 
no  more  was  due  and  owing  from  and  recoverable 
against  the  plaintiff  upon  the  judgment : — Held, 
that  the  declaration  disclosed  a  good  cause  of 
action,  and  that  it  was  not  necessary  to  all^e 
that  the  plaintiff  had  obtained  his  discharge  by 
order  of  the  court,  or  a  judge,  so  as  to  show  that 
the  proceedings  had  terminated  in  his  favour. 
Gilding  v.  Eyre,  10  C.  B.  (N.8.)  592 ;  81  L.  J., 
C.  P.  174  ;  5  L.  T.  136  ;  9  W.  R.  946. 


719 


MALICIOUS  PBOCEDUEE,  &c.— Malicious  Procedure. 


720 


A  declnration,  in  an  action  by  an  execution 
debtor  against  his  creditor  for  malicioaslj  and 
without  reasonable  or  probable  cause  arresting 
the  plaintiff  for  more  than  was  due  on  the 
judgment,  alleged  as  damage  that  the  plaintiff 
was  always,  during  his  detention,  able  and  willing, 
and  offered  to  pay,  and  was  finally  discharged 
from  imprisonment  by  paying  the  smaller  sum  ; 
and  that  he  was  put  to  costs  and  expenses  in  and 
about  his  maintenance  during  his  detention,  and 
in  and  about  obtaining  his  discharge : — Held, 
that  the  declaration  sufficiently  showed  special 
damage  resulting  to  the  plaintiff  from  the  arrest, 
inasmuch  as  to  entitle  him  to  a  yerdict  he  must 
fi^ow,  not  merely  that  he  was  arrested  and 
detained  for  a  greater  amount  than  was  due, 
howeyer  properly  indorsed,  but  also  that,  by 
reason  of  the  arrest  and  detention  for  the  larger 
sum,  his  imprisonment  was  prolonged,  or  the 
expense  of  obtaining  his  discharge  increased. 
Jeningt  v.  Florence,  2  C.  B.  (N.S.)  467  ;  26  L.  J., 

C.  P.  277  ;  3  Jur.  (N.8.)  774. 

By  a  cognovit  A.  confessed  the  action,  and  that 
B.  had  sustained  damage  to  the  amount  of  3,000Z., 
and  agreed,  that,  in  case  A.  should  make  default 
in  payment  of  259/.  on  the  7th  of  May,  B.  should 
be  at  liberty  to  enter  up  judgment  for  3,000Z.,  and 
sue  out  execution  for  259Z.  and  costs,  which  would 
have  left  a  principal  sum  of  1,6502.  due  to  B. 

A.  not  having  paid  the  2592.  on  the  7th  of  May, 

B.  entered  up  judgment,  and  sued  out  execution 
for  3,01  U.,  indors^  with  a  direction  to  the  sheriff, 
requiring  him  to  levy  1,9672.,  and  A.  was  arrested 
and  detained  in  prison  for  that  sum : — Held,  that 
A.  might  maintain  an  action  against  B.  for  having 
caused  him  to  be  arrested  for  a  larger  sum  than 
he  ought.  WenttvoHh  v.  Bnllen,  9  B.  &  C.  840  ; 
9  L.  J.  (0.8.)  E.  B.  33. 

In  Inferior  Courts.] — ^An  action  was  held  to  lie 
for  holding  to  bail  in  an  inferior  court,  when  no 
more  than  dOs.  was  due.  Smith  v.  QUtel^  2  Wils. 
K.  B.  376. 

So,  when  an  inferior  court  had  no  jurisdiction 
over  the  cause.  Ooelin  v.  Wilcock,  2  Wils.  £.  B. 
302. 

Under  Irregular  Prooesi.] — An  action  of  tres- 
pass is  not  maintainable  where  the  process  is 
irregular  merely,  and  not  void.  Iteddell  v. 
Pakeman,  2  C.  M.  &  R.  30  ;  1  Gale,  104  ;  6  Tyr. 
721 ;  3  D.  P.  C.  714  ;  4  L.  J.,  Ex.  130.  S-  P., 
KiUhaw  V.  Orowther,  3  L.  J.  (0.8.)  Ch.  101. 

A.,  being  in  the  custody  of  the  marshal  of  the 
king's  bench  prison,  was  brought  up  to  that 
court  upon  an  order  of  court,  and  charged  with 
an  attachment  for  contempt,  upon  which  attach- 
ment he  was  afterwards  detained  in  custody  : — 
Held,  that  trespass  was  maintainable  against  the 
party  who  caused  the  order  to  be  served  on  the 
marshal.    Bryant  v.  ClutUm^  1  M.  &  W.  408  ;  5 

D.  P.  C.  66 ;  2  Gale,  60 ;  1  Tyr.  &  G.  843 ;  6 
L.  J.,  Ex.  182. 

An  action  for  false  imprisonment  could  be 
maintained  against  a  sheriff  for  arresting  a 
person  who  was  wrongly  named  in  the  process, 
although  he  was  the  person  against  whom  it  was 
issued.  Carridge  v.  iMutour,  7  L.  J.  (0.8.)  K.  B.  33. 

Trespass  would  not  lie  against  a  plaintiff  or  his 
attorney  for  suing  out  execution,  and  arresting 
thereon  a  party  who  had  obtained  an  order  for 
protection  from  process,  under  5^6  Vict.  c.  116. 
Yeareley  v.  HetMne,  3  D.  &  L.  265  ;  14  M.  &  W.  322. 

If  an  attorney  issues  a  ca.  sa.,  which  is  after- 
wards set  aside  on  the  ground  that  the  sum  of 


202.  was  not  due,  the  client  is  liable  to  an  action 
for  false  imprisonment  at  the  suit  of  the  party 
arrested.  ColleU  v.  Foster,  2  H.  &  N.  356 ;  26 
L.  J.,  Ex.  412 ;  5  W.  R.  790. 

And  the  defendant  who  is  taken  under  a  ca.  sa., 
issued  on  a  judgment  for  less  than  202.,  may 
maintain  trespass  against  the  creditor  and  his 
attorney,  although  the  writ  has  not  been  set 
aside.  BrooJu  v.  HodgMruon,  4  H.  &  N.  712 ;  29 
L.  J.,  Ex.  93  ;  7  W.  R.  735. 

Evidence  of  Bona  Fides.] — ^To  an  action  for 
false  imprisonment  of  the  plaintiff,  the  defendant 
pleaded,  that  a  judgment  was  recovered  against 
the  plaintiff,  and  that  a  ca.  sa.  issued  thereon, 
under  which  he  was  arrested.  Replication,  that 
the  judgment  was  signed  upon  a  warrant  of 
attorney,  and  that  the  judgment  and  ca.  sa.  were 
set  aside  by  a  judge's  order,  which  was  afterwards 
made  a  rule  of  court,  on  the  ground  that  the 
warrant  of  attorney  was  never  delivered  as  a 
complete  authority  to  do  or  suffer  any  of  the  acts 
therein  specified,  but  as  an  escrow  to  take  effect 
in  an  event  which  had  never  happened,  and  was 
to  be  kept  by  the  plaintiff,  in  his  own  possession, 
till  such  event  should  happen ;  and  that  the 
defendant,  by  an  improper  contrivance,  obtaine^l 
and  kept  possession  of  it,  without  the  plaintiff's 
consent ;  that  judgment  was  signed  under  colour 
of  that  document,  and  the  ca.  sa.  issued  upon  the 
judgment : — Held,  that  the  replication  was  good, 
as  it  sufficiently  appeared  that  the  ca.  sa.  was  set 
aside,  not  on  the  ground  of  its  being  erroneous, 
but  on  the  ground  of  irregularity,  or  want  of 
good  faith.  Brown  v.  Jones,  15  M.  &  W.  191 ; 
3  D.  &  L.  678  ;  15  L.  J.,  Ex.  210. 

The  defendant  having  issued  a  writ  of  summons 
against  the  plaintiff  specially  indorsed  for  342., 
signed  judgment  in  default  of  appearance  for 
the  full  amount  and  costs,  and  issued  a  ca.  sa. 
indorsed  for  that  amount,  under  which  he  was 
arrested,  and  paid  the  sum  demanded.  The 
plaintiff  then  applied  to  set  aside  the  judgment 
on  the  ground  tnat  the  sum  of  162.  only  was  due 
to  the  defendant,  and  the  master  set  aside  the 
judgment  on  payment  of  costs  by  the  plaintiff ; 
the  plaintiff  then  brought  an  action  against  the 
defendant  for  false  imprisonment : — Held,  that 
as  the  judgment  was  regular,  and  as  it  must  be 
taken  that  it  was  set  aside  as  a  favour  to  the 
plaintiff,  and  not  for  irregularity  or  any  bad 
taith  on  the  defendant's  part,  the  action  could 
not  be  maintained.  Smith  v.  Sydney,  39  L.  J., 
Q.  B.  144 ;  L.  R.  5  Q.  B.  203 ;  22  L.  T.  16 ;  18 
W.  R.  628. 

It  will  be  evidence  of  malice  in  an  arrest  on 
mesne  process  that  the  plaintiff  has  taken  a  bill 
for  the  debt,  and  it  will  also  negative  reasonable 
and  probable  cause.  And  though  the  party  has 
been  discharged  on  the  condition  of  bringing  no 
action  for  trespass,  that  does  not  preclude  an 
action  on  the  case.  Macfarlane  v.  EUis^  1 
F.  &  F.  288. 


b.  Under  Jndffe's  Order. 

False  Statement  to  Judge.] — An  action  for 
maliciously  arresting  on  a  capias  issued  by  a 
judge  lies  only  where  the  party  obtaining  the 
order  for  the  capias  has  imposed  on  the  judge 
by  some  false  statement  or  suggestio  falsi,  and 
thereby  satisfied  him  of  the  existence  of  the  debt 
to  the  requisite  amount,  and  that  there  was 
reasonable  ground  for  supposing  that  the  debtor 
was  about  to  quit  the  country.     Daniels  v. 
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FUiding,  16  M.  &  W.  200 ;  4  D.  &  L.  329 ;  16 
L.  J.,  Ex.  153  ;  10  Jar.  1061. 

Such  an  action  cannot  be  supported  on  the 
mere  fact,  that  the  defendant,  when  he  procured 
the  order  and  arrest,  had  no  reasonable  or  prob- 
able cause  for  bdieving  that  the  plaintiff  was 
^ing  abroad.    Ih, 

A  creditor  receiving  information  from  one 
person  that  his  debtor  is  going  abroad,  and 
obtaining  an  order  to  arrest  him  on  an  affidavit, 
which  is  afterwards  held  to  be  insufficient  and 
to  some  extent  untrue,  is  not  therefore  liable  to 
an  action  for  maliciously  obtaining  the  arrest 
without  reasonable  cause,  there  being  enough  to 
justify  the  belief  that  the  debtor  was  going 
abroad,  and  the  payment  into  court  of  a  sum 
over  20Z.  is  a  sufficient  admission  of  a  debt  to 
justify  the  application.  Nevill  v.  Loadman,  2 
F.  &  F.  313. 

A  declaration  stated  that  the  defendant,  not 
having  any  reasonable  or  probable  case  of  action 
against  the  plaintiff,  to  the  amount  for  which  he 
maliciously  caused  the  plaintiff  to  be  arrested, 
falsely,  maliciously,  and  unjustly  procured  from 
a  judge  an  order  for  a  capias,  by  falsely  and 
maliciously  representing  to  the  judge  that  the 
plaintiff  was  justly  and  truly  indebted  to  the 
defendant  in  a  certain  sum,  by  means  of  a  false 
affidavit  shown  and  uttered  by  the  defendant 
before  the  judge,  and  thereupon  maliciously 
caused  a  capias  to  be  issued,  and  without  any 
reasonable  or  probable  cause  of  action,  caused 
the  plaintiff  to  be  arrested : — ^Held,  that  the 
declaration  was  sufficient,  and  that  it  need  not 
more  particularly  set  out  the  false  statement,  by 
which  the  judge  was  induced  to  make  the  order, 
nor  show  that  the  facts  were  false  within  the 
defendant's  knowledge,  or  that  he  had  not  reason- 
able or  probable  cause  for  believing  them  to  be 
true.  Boss  v.  Norman^  1  L.  M.  &  P.  409 ;  5  £x. 
359  ;  19  L.  J.,  Ex.  329. 

The  plaintiff  alleged  that  the  defendants  mali- 
ciously and  without  reasonable  or  probable  cause, 
obtained  a  writ  of  capias  against  him  in  an  action 
on  certain  promissory  notes  of  which  he  was  the 
maker  and  the  defendants  were  the  indorsees  for 
value,  by  falsely  and  maliciously  representing  by 
a  false  affidavit  that  he  was  about  to  leave  the 
province,  and  alleging  his  arrest  thereunder 
and  his  subsequent  discharge  by  an  order  of 
court  on  its  appearing  that  he  was  not  about  to 
leave  the  province.  Plea,  that  having  been 
informed  and  believing  that  the  plaintiff  was 
about  to  leave  the  province  the  defendants  caused 
proceedings  to  be  taken  to  recover  their  debt, 
which  was  of  long  standing.  The  judge  directed 
the  jury  that  if  the  defendants  did  not  at  the 
time  of  the  arrest  believe  that  their  debt  would 
be  otherwise  lost,  and  acted  with  a  view  to 
protect  the  interests  of  the  indorsers  of  the  notes 
rather  than  their  own,  that  would  be  evidence 
of  want  of  reasonable  and  probable  cause  for 
arresting,  and  entitle  the  plaintiff  to  damages : 
— Held,  that  there  was  misdirection,  which  justi- 
fied a  new  trial  There  was  reasonable  and 
grobable  cause  for  the  arrest  if  the  defendants 
elieved  that  the  plaintiff  was  about  to  leave  the 
province,  and  that  their  remedy  against  him 
would  be  lost  if  he  were  not  arrested  ;  notwith- 
fltanding  they  might  have  believed  that  they 
could  recover  the  debt  from  the  indorsers,  and 
were  endeavouring  to  protect  the  interests  of  the 
indorsers.  Bank  of  British  North  America  v. 
Strong,  1  App.  Cas.  307 ;  84  L.  T.  627— P.  C. 

In  an  action   for  maliciously  and   without 


reasonable  or  probable  cause  obtaining  a  judge's 
order  to  hold  the  plaintiff  to  bail,  and  without 
reasonable  or  probable  cause  for  believing  and 
not  believing,  that  the  plaintiff  was  about  to 
quit  England,  suing  out  a  capias,  and  wrong- 
fully and  maliciously  causing  the  plaintiff  to  be 
arrested  under  such  writ,  and  to  be  thereupon 
imprisoned,  the  evidence  was,  that  the  defen- 
dants obtained  the  order,  and  caused  a  capias 
to  be  issued  thereupon ;  that  the  plaintiff  was 
afterwards  found  in  the  custody  of  the  sheriff ; 
that  one  of  the  defendants  being  informed  (in 
the  presence  of  the  other)  that  the  plaintiff  was 
in  custody  at  their  suit,  observed  that  they  had 
got  him  fast  and  meant  to  keep  him ;  that  an 
application  by  the  plaintiff  to  the  judge  for  his 
discharge  from  custody  was  opposed  by  the  defen- 
dants ;  and  that,  on  the  order  for  his  discharge 
as  to  that  writ  being  left  with  the  officer  in 
whose  custody  he  was,  he  was  released : — Held, 
that  this  was  sufficient  to  sustain  the  action 
without  proof  of  any  warrant.  Petrie  v.  Zamont, 
4  Scott  (N.IL)  335  ;  8  Man.  ic  O.  702  ;  11  L.  J., 
C.  P.  63. 

In  an  action  against  a  builder,  his  attorney, 
and  the  attorney's  clerk,  for  maliciously  and 
without  reasonable  or  probable  cause  procuring 
an  order  for  the  arrest  of  the  plaintiff  in  an 
action  of  debt,  it  appeared  that  he,  being  a* 
Boman  Catholic  priest,  had  entered  into  a  con- 
tract with  the  builder  for  the  erection  of  a 
church,  the  contract  containing  a  condition  for 
payment  only  on  an  architect's  certificates ;  and 
all  the  money  originally  due  upon  it  having  been 
paid,  and  a  further  claim  made  by  the  builder 
for  extras,  which  the  architect  refused  to  allow, 
thereupon  the  builder  consulted  his  attorney, 
who  sent  his  clerk  to  serve  the  plaintiff,  and  see 
what  he  would  say ;  and  on  the  clerk's  statement 
as  to  what  he  said  (viz.  that  the  plaintiff  had 
said  he  was  going  abroad  at  some  time,  the 
precise  words  being  in  dispute),  the  attorney 
caused  his  clerk  to  make  an  affidavit  thereof, 
and  his  client  to  make  an  affidavit  of  debt,  and 
of  belief  that  the  plaintiff  was  going  abroad, 
upon  which  a  judge  made  the  order,  the  affidavit 
not  making  mention  of  the  contract  and  its  con- 
dition, or  of  the  architect's  refusal  to  certify,  or 
of  the  plaintiff's  permanent  office  : — Held,  first, 
that  there  was  no  reasonable  or  probable  cause 
for  the  proceeding,  as  there  was  no  reason  to 
suppose  that  the  plaintiff  was  going  abroad  for 
any  lengthened  time,  or  to  avoid  the  action ; 
secondly,  that  if  the  pioceeding  was  for  any 
improper  purpose,  as  to  coerce  the  plaintiff  into 
more  speedy  payment,  it  would  be  malicious  ;  and 
thirdly,  that  in  such  case  the  attorney  would  be 
liable,  but  that  its  merely  being  an  improper 
proceeding,  and  without  reasonable  cause,  was 
not  per  se  evidence  of  malice,  assuming  bon& 
fides.    Melia  v.  NeaU,  3  F.  &  F.  757. 

G.,  who  had  advertised  his  farming  stock  and 
effects  for  sale,  was  arrested  at  the  suit  of  B.,  on 
a  judge  s  order  to  hold  to  bail,  made  upon  an 
affidavit  of  C.  that  G.  had  stated  his  intention  to 
go  to  Jersey  to  avoid  his  creditors,  but  he  vras  at 
once  discharged  upon  paying  the  amount  to  the 
officer.  On  the  following  day  he  was  arrested 
at  the  suit  of  the  defendants,  upon  a  like  order 
made  upon  the  affidavit  of  their  London  agent, 
that  he  had  read  and  believed  the  statement  in 
the  affidavit  of  C.  to  be  true.  It  eventually 
appeared  that  C.'s  statement  was  untrue,  and  G. 
was  discharged  by  a  judge's  order.  At  the  trial 
of  the  action  against  the  defendants  for  arresting 
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him  maliciously,  and  without  reasonable  and 
probable  cause,  the  agent  was  called  on  their 
part,  and  he  swore  that  he  believed,  without 
further  inquiry,  the  statement  in  C/s  affidavit  to 
be  true  at  the  time  that  he  applied  for  and 
obtained  the  order  to  hold  to  bail,  and  there- 
upon the  judge  directed  the  verdict  to  be  entered 
for  the  defendants  on  the  ground  that  there 
was  reasonable  and  probable  cause  for  the  arrest, 
and  that  the  action  could  only  be  maintained 
on  proof,  first,  of  midice  on  the  part  of  the 
defendants,  and  secondly,  of  want  or  reasonable 
and  probable  cause  : — Held,  that  there  was 
reasonable  and  probable  cause  for  the  arrest, 
and  that  there  was  no  duty  on  the  defendants 
or  their  ageut  to  make  inquiry  into  the  truth  of 
the  facts  stated  in  C.*s  affidavit  before  making 
an  application  based  thereon  for  an  order  to 
hold  the  pbiintlff  to  bail.  Gibson  v.  Veaseyj 
15  L.  T.  686. 

4.  Other  Malicious  Pboceedinos. 

In  Court-martial.] — An  action  will  not  lie  for 
a  malicious  prosecution  of  a  court-martial  by  a 
captain  in  the  navy  against  his  commander-in- 
chief.  Suttan  V.  johmtonfi^  1  Bro.  P.  C.  76; 
1  Term  Rep.  493,  784. 

An  inferior  officer  cannot  maintain  an  action 
against  his  superior  officer  in  respect  of  any 
matter  done  by  such  superior  officer  in  the  dis- 
charge of  his  duty,  but  he  must  pursue  the  mode 
of  redress  prescribed  by  the  articles  of  war. 
DfiwktHg  V.  Paulet  (Lord),  9  B.  &  S.  768 ;  39 
L.  J.,  Q.  B.  53  ;  L.  R.  5  Q.  B.  94  ;  21  L.  T.  584  ; 
18  W.  R.  336. 

Abnae  of  tho  Proeeis  of  Court.] — In  an  action 
for  abusing  the  process  of  the  court,  in  order 
illegally  to  compel  a  party  to  give  up  his  pro- 
pcity,  it  is  not  necessary  to  prove  that  the  action 
in  which  the  process  was  improperly  employed 
lias  been  determined,  or  to  aver  that  the  process 
was  sued  out  without  reasonable  or  proper  cause. 
Oi^nger  v.  Hill,  3  Scott,  561 ;  4  Bing.  (N^.c.) 
212;  1  Arn.  42;  7  L.  J.,  C.  P.  85 ;  2  Jur. 
235. 

Procaring  Bnretloi  to  Keop  the  Peaee.] — In 

an  action  for  maliciously,  and  without  reason- 
able or  probable  cause,  going  before  a  magistrate, 
and  procuring  the  plaintiff  to  be  held  to  bail  to 
keep  the  peace,  it  is  not  necessary,  as  in  an 
action  for  a  malicious  prosecution,  to  aver 
that  the  proceeding  before  the  magistrate  was 
determined  in  favour  of  the  plaintiff,  such  a 
pi*occcding  being  ex  parte,  and  the  truth  of  the 
statement  made  by  the  applicant  to  the  magis- 
trate not  being  controvertible.  Steward  v. 
Gromdt,  7  C.  B.  (N'.S.)  191  ;  29  L.  J.,  C.  P.  170 ; 
6  Jur.  (N.8.)  776. 

In  an  action  for  laying  a  complaint  before  a 
magistrate  of  threatening  language,  in  conse- 
quence of  which  the  plaintiff  was  taken  into 
custody  and  imprisoned  till  he  found  bail ;  if  it 
ai)pears  that  the  threat  was  used  in  consequence 
of  a  private  dispute,  and  was  not  uttered  to  the 
defendant,  but  related  to  him  by  a  servant,  who 
gave  evidence  of  it  before  a  magistrate,  the  ques- 
tion for  the  jury  will  be,  whether  the  defendant 
acted  bon&  fide  upon  the  threat  mentioned  to 
him,  or  merely  used  it  as  a  pretext  for  accom- 
plishing his  own  private  purposes.  Venafra  v. 
Johfttm,  3  M.  &  Scott,  847;  10  Bing.  301;  6 
Car.  &  P.  50:  S  T..  .T..  P.  P.  51. 


Filing  Jadgei'  Orden.] — A  trader  gave  B.  a 
judge's  oi*der  for  payment  of  debt  and  costs  to* 
be  taxed ;  the  costs  were  duly  taxed,  and  the 
amount  of  debt  and  costs  paid  ;  and  afterwards, 
and  within  twenty-one  days  from  the  order,  B. 
caused  it  to  be  filed  : — Held,  that,  whether  the 
12  &  13  Vict.  c.  106,  8.  137,  made  the  filing  of 
the  order,  under  the  circumstances,  imperative  or 
not,  no  action  would  lie  against  B.  for  filing  it, 
inasmuch  as  it  could  not  be  said  to  have  l^n 
done  without  reasonable  or  probable  cause. 
Dimmoch  v.  Bowley,  2  C.  B.  CN.S.)  642;  26- 
L.  J.,  C.  P.  231  ;  3  Jur.  (N.8.)  1059. 

Begiitering  Chargei.] — Where,  in  a  suit  in- 
equity, an  order  was  made  that  G.  should  pay 
into  the  name  of  the  accountant-general,  in  trust 
in  the  cause,  a  certain  sum  admitted  by  his 
answer  to  have  been  the  amount  of  the  sale  of  a 
trust  fund  ;  and  the  solicitor  for  the  plaintiff  in 
the  suit  registered  it  under  1  &  2  Vict.  c.  110,. 
s.  19,  and  G.  was  in  consequence  prevented  from 
disposing  of  his  lands  : — ^Held,  that  the  register- 
ing of  the  order  was  not  of  itself  a  wrongful  act, 
and  that  no  action  could  be  maintained  for  it 
without  proof  of  malice.  Gibbs  v.  Pih^^  9* 
M.  &  W.  351 ;  1  D.  (N.B.)  409  ;  12  L.  J.,  Ex.  257  j 
6  Jur.  465. 

Wrongful  Registration  of  Bill  of  Sale.]— No- 
action  will  lie  for  the  wrongful  registration  of  a 
document  erroneously  supposed  to  be  a  bill  of 
sale  unless  the  plaintiff  proves  malice  and  want 
of  reasonable  and  probable  cause.  HarMley  v. 
Style,  4  B.  674;  69  L.  T.  222  ;  68  J.  P.  38— 
C.A- 

Distraining.] — A  count  for  distraining  for 
more  rent  than  is  due  is  bad,  although  it  alleges 
it  to  have  been  done  maliciously,  for  an  act 
which  does  not  amount  to  a  legal  injury  cannot 
be  actionable,  because  it  is  4one  with  a  bad 
intent.  Stevenson  v.  Ifewnham,  13  C.  B.  285  ;. 
22  L.  J.,  C.  P.  110  ;  17  Jur.  600— Ex.  Ch. 

In  an  action  for  a  malicious  distress,  the  plain* 
tiff  cannot  recover  his  extra  costs  as  between 
attorney  and  client,  incurred  in  an  action  of 
replevin  which  the  plaintiff  had  brought  Xx> 
recover  the  goods  distrained.  Grace  v.  Morgan, 
1  Hodges,  398. 

Ontlawry.l— The  debtor's  going  abroad  was- 
held  reasonable  cause  for  the  creditor's  proceed- 
ing to  outlawry,  notwithstanding  the  creditor 
might  know  that  the  debtor  had  an  agent  in 
England.  Drummond  v.  Pigou,  2  Bing.  (N.C.) 
114  ;  1  Hodges,  190  ;  2  Scott,  228  ;  4  L.  J.,  C.  P. 
294. 

Conspiraoy.] — ^A  declaration,  stating  that  the 
plaintiff  being  possessed  of  premises,  the  defen- 
dant and  8.  maliciously  conspired  to  get  posses- 
sion of  a  portion  of  the  premises,  and  to  set  up 
illicit  stills  there ;  and  thereupon,  in  pursuance^ 
of  the  conspiracy,  they,  by  falsely,  and  fraudu- 
lently representing  to  the  plaintiff  that  S. 
required  such  portion  of  the  premises  for  the 
purpose  of  making  ink,  induced  the  plaintiff  to 
permit  S.  to  enter  thereon ;  and  thereupon  the 
defendant  and  8.,  in  further  pursuance  of  the 
conspiracy,  entci-ed  thereupon,  and  set  up  illicit 
stills ;  and  in  further  pursuance  of  the  conspiracy^ 
maliciously  represented,  and  made  it  appear  and 
be  believed,  that  it  was  the  plaintiff  who  had 
so  set  up  the  stills ;  and  also,  that,  in  further 
pursuance  of  the  conspiracy,  the  defendant  and 
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S.  mnnufactured  in  that  portion  of  the  premises 
ezciseable  articles  contrary  to  the  statute  ;  and 
then  maliciously  represented,  and  made  it  appear 
and  be  believed  it  was  the  plaintiff  who 
manufactured  such  articles,  and  that  he  was 
knowingly  aiding  and  concurring  in  the  manu- 
facturing of  such  articles,  by  means  whereof  an 
officer  of  the  excise  found  in  the  said  portion  of 
the  premises  manufacturing,  and  in  tne  course 
of  manufacturing,  divera  goods,  and  did  at  the 
same  time  discover  in  and  about  such  place  the 
plaintiff,  who,  by  reason  of  the  premises,  appeared 
to  be  assisting  in  the  manufacture,  &c.,  where- 
upon the  officer  arrested  the  plaintiff,  and  he 
was  convicted  by  a  magistrate  in  the  penalty  of 
30^  : — Held,  bad,  as  neither  stating  a  good  cause 
of  action  in  the  nature  of  conspiracy,  nor  of  an 
action  for  a  malicious  prosecution.  Barber  v. 
ZesUer,  7  C.  B.  (N.8.)  175  ;  29  L.  J.,  0.  P.  161 ; 
6  Jur.  (N.S.)  654. 

To  isiue  Conuaifsion  of  Lunaey.] — An 


action  lies  for  a  conspiracy  in  issuing  a  commis- 
sion in  lunacy.    Turner  v.  Turner,  Qow,  50. 

To  support  such  an  action,  malice  and  a  want 
of  probable  cause  must  be  proved  ;  but  on  proof 
of  a  total  want  of  probable  cause,  malice  may  be 
implied  ;  and  although  express  malice  is  proved, 
some  slight  evidence  of  a  want  of  probable  cause 
must  be  given.    lb. 

Procuring  Breaeh  of  Contraet.] — An  action 
lies  for  maliciously  inducing  a  peison  to  break 
his  contract  with  the  plaintiff.  Whether  the 
contract  is  between  a  master  and  servant  or  not 
is  immaterial.  JBowen  v.  Hall  (6  Q.  B.  D.  333) 
followed.  Temperton  v.  RuuelU  62  L.  J.,  Q.  B. 
412  ;  [1893]  1  Q.  B.  716  ;  4  R.  376  ;  69  L.  T.  78  ; 
41  W.  K.  665  ;  57  J.  P.  676— C.  A. 

Intention  to  iignre  Plaintiff— <  <  XaUce.'* 
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— If  the  persuasion  is  used  for  the  purpose 
injuring  the  plaintiff,  or  of  benefiting  the  defen- 
dant at  the  expense  of  the  plaintiff,  the  act 
becomes  malicious,    lb, 

Special  Damage.] — The  plaintiffs,  under 

an  agreement  with  the  committee  of  the  Stock 
Exchange,  were  allowed  to  collect  information 
as  to  the  prices  of  stocks  and  shares.  The  plain- 
tiffs entered  into  contracts  with  their  own  sub- 
scribers which  contained  a  stipulation  that  the 
informatibn  supplied  to  them  by  the  plaintiffs 
should  not  be  sold  or  communicated  to  non-sub- 
scribers : — ^Held,  that  in  order  to  support  an  action 
against  the  defendant  for  Inducing  one  of  the 
plaintiffs'  subscribers  to  break  his  contract  by 
communicating  the  information  to  him,  it  was 
not  necessary  to  prove  specific  damage,  but  that 
it  was  enough  to  show  that  the  act  complained  of 
was  of  such  a  nature  that  damage  to  the  plain- 
tiffs ought  to  be  inferred.  EsccJuinge  Telegraph 
Co.  V.  Gregory,  65  L.  J.,  Q.  B.  262  ;  [1896J  1 
Q.  B.  147  ;  74  L.  T.  83  ;  60  J.  P.  52— C.  A.  See 
also  ErcJiange  Telegraph  Co.  v.  CeiAral  Newe,  66 
L.  J.,  Ch.  672  ;  [1897]  2  Ch.  48 ;  76  L.  T.  591  ; 

45  W.  R.  595. 

Isdacing  Person  not  to  Enter  into  Contraet.] 
— It  is  not  actionable  maliciously  to  induce  a  per- 
son not  to  enter  into  a  contract.  Mien  v.  Flood, 
67  L.  J.,  Q.B.  119  ;  [1898]  A,C.  1 ;  77L.T.  717  ; 

46  W.  B.  258— H.  L.  (E.)    S.  P.,  Huttly  v.  Sim- 
woM,  67  L.  J.,  Q.  B.  213  ;  [1898]  1  Q.  B.  181. 

Rejecting  Elector's  Votes.] — Action  for  mali- 
ciously rejcctinsr  the  plaintiff's  vote  at  an  election 


of  vestrymen  and  auditors  under  18  &  19  VicL 
c.  120.  Plea,  that  the  plaintiff  was  rated  to  a 
church  rate  more  than  six  months  before  the 
election,  and  at  the  time  of  the  election  the  rate 
was  due  and  unpaid.  Replication,  that  the  rat<^ 
was  void  in  this,  that  it  was  made  for  defraying 
excuses  for  which  a  rate  could  not  be  made. 
Rejoinder,  that  the  rate  was  good  on  the  face  of 
it,  and  had  never  been  quashed : — Held,  that  the 
plaintiff  having  no  means  of  questioning  the 
rate,  the  rejoinder  was  not  good.  But  that  the 
replication  was  good,  as  it  shewed  that  the  rate 
was  not  due,  therefore  that  the  plaintiff  was> 
entitled  to  vote  ;  and  that  the  action  lay,  malice 
being  admitted  dn  these  pleadings.  Tifzer  v. 
ChUd,  6  El.  &  Bl.  289 ;  25  L.  J.,  Q.  B.  337  ;  2 
Jur.  (N.S.)  928 ;  4  W.  R.  613. 

In  an  action  against  a  returning  officer  for 
refusing  a  vote,  the  malice  of  the  defendant  is  an 
essential  ingredient  to  support  the  action.  Tozer 
V.  ChUd,  7  El.  &  Bl.  377 ;  26  L.  J.,  Q.  B.  151 ; 
3  Jur.  (N.S.)  409  ;  5  W.  R.  287— Ex.  Ch. 

Vexations  lyectmoBt] — ^An  action  on  the  case 
to  recover  damages  against  the  lessor  of  the 
plaintiff,  in  a  vexatious  ejectment,  is  not  main- 
tainable.   Purton  V.  Honnor,  1  Bos.  &  P.  205. 

Annoyance  by  Xosioal  and  other  Sounds.] — 
Where  a  tenant  of  a  house  makes  muHical  and 
other  sounds  for  the  purpose  of  vexing  and 
annoying  his  next  door  neighbour,  this  is  in 
point  of  law  done  maliciously,  and  is  an  unrea- 
sonable user  of  the  house  that  may  be  i-estrained 
by  injunction.  ChrUtie  v.  Davey,  62  L.  J., 
Ch.  439  ;  [1893]  1  Ch.  316  ;  3  B.  210. 

Prosecuting  CiTil  Action.] — If  A.,  in  the  name 
of  B.,  prosecutes  an  action  against  C.  maliciously, 
and  without  reasonable  and  probable  cause,  C. 
has  no  action  against  A.  unless  he  has  thereby 
sustained  legal  damage.  Cutterell  v.  Jonee,  11 
C.  B.  713  ;  21  L.  J.,  C.  P.  2 ;  16  Jur.  88. 

If  C.  has  thereby  sustained  legal  damage,  an 
action  lies.    lb, 

Semble,  no  action  will  lie  against  a  party  for 
inciting  a  third  person  to  bring  a  civil  action 
against  a  plaintiff  without  I'easoiiable  or  probable 
cause.  Fivaz  or  Finan  v.  NicMU,  2  C.  B.  601 ; 
15  L.  J.,  C.  P.  125  ;  10  Jur.  60. 

Party  interested  in  Suit.] — An  action 


cannot  be  maintained  against  a  third  person  on 
the  ground  that  he  was  a  mover  of  and  had  an 
interest  in  a  suit,  in  the  absence  of  malice  and 
want  of  probable  cause.  Ram  Coomar  Ooondoo  v. 
Chunder  Canto  Afookerjee,  2  App.  Cas.  186— 
P.  C. 

Defending  without  Authority.]- A  declaration 
stated  that  the  defendant  was  an  attorney,  tliat 
a  writ  of  summons  had  been  issued  against  the 
plaintiff  at  the  suit  of  A.,  but  no  further  pro- 
ceedings had  been  had,  nor  would  the  plaintiff 
have  defended  the  same,  nor  had  the  defendant 
been  retained  by  the  plaintiff  to  defend  the 
action,  or  take  any  step  therein  or  in  relation 
thereto,  yet  the  defendant  wrongfully,  and  with- 
out the  consent  of  the  plaintiff,  entered  an  appear- 
ance for  the  plaintiff  in  the  action,  and  defended 
the  same,  and  such  proceedings  were  had  there- 
upon that  A.  recovered  judgment  against  the 
plaintiff  for  83/.  9*.,  and  thereupon  execution 
issued  against  him,  and  he  was  forced  to  pay  the 
sum  recovered,  and  9/.  8*.  6d.  for  costs  of  the 
execution  : — Held.  bad.  in  arrest  of  judgment. 
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Wettawafj  v.  Froit^  17  L.  J.,  Q.  B.  286  ;  12  Jur. 
«98. 

Opposing  Orant  of  Letters  Patent.] — ^A  count 
Alleged  that  the  plaintiff  was  the  first  and  true 
inventor  of  certain  improvements  in  the  manu- 
facture of  fire-armSf  and  had  petitioned  for  a 
patent ;  that  his  petition  had  been  referred  to 
the  solicitor-general,  who  had  allowed  the  title  of 
his  invention  to  be  amended  in  certain  particu- 
lars, and  given  a  certificate  of  allowance  ;  yet  the 
defendant  falsely,  fraudulently,  maliciously  and 
wrongfully,  and  without  any  reasonable  or  pro- 
bable cause,  represented  to  the  solicitor-general 
that  he  had  an  interest  in  opposing  a  grant  of 
letters  patent  to  the  plaintiff,  and  gave  notice 
that  he  had  applied  for  a  patent,  and  obtained 
provisional  protection  foi  a  certain  invention, 
And  that  in  consequence  of  the  alteration  in  the 
title  of  the  plaintiff's  patent,  he  had  reason  to 
apprehend  that  such  alteration  in  the  title  might 
admit  of  his  invention  being  embraced  in  the 
plaintiff's  patent,  whereby  the  solicitor-general 
refused  to  allow  the  plaintiff's  application  for 
letters  patent  to  proceed,  and  he  was  put  to 
expense  in  opposing  a  grant  of  letters  patent  to 
the  defendant : — Held,  that  the  special  damage 
alleged  did  not  naturally  flow  from  the  gi-ievances 
charged,  and  that,  without  it,  the  count  disclosed 
no  cause  of  action.  Iladdan  v.  Lott^  15  C.  B.  41 1  ; 
3  C.  L.  R.  144  ;  24  L.  J.,  C.  P.  4U. 

Setting  up  WrongfU  Claim.!  —  If  special 
damage  results  from  a  claim  made  to  goods,  an 
action  against  the  claimant  may  be  maintained 
if  he  makes  the  claim  maliciously  and  without 
any  reasonable  or  probable  cause.  Oreen  v. 
BnUon,  1  Gale,  349  ;  2  C.  M.  &  R.  707  ;  1  Tyr. 
&a.  118;  6L.  J.,  Ex.  81. 

It  is  a  sufficient  special  damage  that  the  party 
with  whom  a  contract  has  been  made  for  the  sale 
of  the  goods  refuses  to  deliver  them  in  conse- 
quence of  the  claim,  he  not  being  under  a  per- 
fect obligation  to  deliver  the  goods.    Ih, 

Issuing  Extents.] — ^A  declaration  stated  that 
the  defendant  maliciously,  and  without  reason- 
able or  probable  cause,  caused  to  be  issued  out  of 
the  court  of  exchequer  a  writ,  on  which  an 
inquisition  was  held,  and  the  debt  deposed  to  by 
the  defendant  was  found  to  be  due  from  the 
plaintiff  to  the  crown ;  that  afterwards  the 
defendant,  maliciously,  and  without  reasonable 
or  probable  cause,  caused  to  be  sued  out  a  writ  of 
extent  against  the  plaintiff,  directed  to  the 
sheriff,  who  levied  thereupon  and  held  the  goods 
until  the  writ  of  extent  was  superseded  by  the 
court.  Plea,  that  the  writ  of  supersedeas  was 
issued  as  matter  of  grace  and  favour  of  the 
crown  : — Held,  first,  that  the  causing  the  writ  of 
extent  to  be  sued  out  was  the  gist  of  the  action, 
and  that  the  declaration  was  sufficient,  inasmuch 
as  it  showed  the  discharge  of  that  writ ;  and, 
secondly,  that  the  plea  was  bad.  Craig  v.  Hasel, 
3  G.  &  D.  299  ;  4  Q.  B.  481 ;  12  L.  J.,  Q.  B.  181  ; 
7  Jut.  368. 

Issuing  Foreign  Attaehment.] — A  declaration 
that  the  defendant  maliciously  and  without 
reasonable  and  probable  cause  procured  an 
attachment  to  be  issued  out  of  the  mayor's 
court,  to  attach  a  debt  due  to  the  plaintiff,  is 
bad,  for  not  showing  that  the  proceedings  in  the 
suit  in  the  mayor's  court  had  been  terminated. 
PaHon  v.  EUl,  10  L.  T.  414  ;  12  W.  R.  753. 


Bendering  in  Diseharge    of  Bail.] — In  an 

action  for  maliciously  and  without  the  authority 
of  the  bail  causing  the  defendant  to  be  rendered 
in  discharge  of  his  bail,  it  is  necessary  to  prove 
express  malice  as  well  as  want  of  authority. 
Porter  v.  Wedon^  6  Ring.  (N.c.)  715  ;  8  Scott, 
25  ;  8  L.  J.,  C.  P.  349  ;  3  Jur,  507. 


C.  WHAT   MUST  BE    PROVED   IN    SUCH 

ACTIONS. 

1.  Proceedings  before  a  Judicial  Offices. 

Defamation  and  Xalioions  Proseontion.1  —  A 
claim  alleged  that  the  defendant  wrote  and  sent 
to  the  police  letters  charging  the  plaintiff  with  a 
murder,  and  required  his  arrest,  and  that  a  super- 
intendent, in  consequence,  endeavoured  to  an^est 
the  plaintiff  on  several  occasions,  but  was  unable 
to  meet  with  him ;  that  the  defendant  had  no 
reasonable  or  probable  cause  for  making  the 
charge,  that  the  same  was  false,  and  made  mali- 
ciously and  with  intent  to  injure  the  plaintiff, 
whose  credit  and  reputation  were  thereby  injured. 
On  demurrer  : — Held,  that  the  claim  was  bad  ; 
because,  if  it  was  for  libel  or  slander,  the  defa- 
matory words  were  not  set  out ;  if  for  malicious 
prosecution,  none  had  been  instituted  before  a 
judicial  officer.  Harrit  y.  Warrcy  48  L.  J.,  C.  P. 
310  ;  4  C.  P.  D.  125  ;  40  L.  T.  429  ;  27  W.  R.  461. 


2.  Termination  of  Proceedings 
favourably  to  plaintiff. 

Plaintiir  most  Show  that  he  Sneeeeded.] — ^A 

plaintiff,  to  recover  in  an  action  for  the  malicious 
issue  of  process,  must  have  had  judgment  in  his 
favour  in  that  process.  Taylor  v.  Fordy  29  L.  T. 
392  ;  22  W.  R.  47. 

A  declaration  for  maliciously  setting  in  motion 
a  court  of  competent  jurisdiction  is  not  bad, 
because  it  does  not  arer  that  the  proceedings 
terminated  in  favour  of  the  plaintiff.  Beduxiy 
V.  McAndrew,  L.  R.  9  Q.  B.  74 ;  29  L.  T.  421 ;  22 
W.  R.  60. 

Therefore  a  declaration  for  maliciously  and 
without  reasonable  or  probable  cause  procuring 
the  arrest  and  detention  of  a  vessel  in  a  county 
court  suit  for  necessaries,  "  until  the  proceedings 
in  the  court  in  the  matter  of  the  arrest  and  deten- 
tion were  determined  and  the  ship  released," 
is  good,  without  an  express  averment  that  the 
proceedings  were  determined  in  favour  of  the 
plaintiff.    Ih. 

An  action  for  malicious  prosecution  cannot 
be  maintained  till  the  prosecution  is  terminated, 
which  must  appear  upon  the  declaration.  F'ltlwr 
V.  BrUtoWy  1  I>ougL  216. 

A  declaration  in  an  action  for  a  malicious 
prosecution  for  felony  must  state  that  the  pro- 
secution is  at  an  end ;  and  alleging  that  the 
plaintiff  was  discharged  from  his  imprisonment 
is  not  sufficient.  Morgan  y.  Hvgltety  2  Term 
Rep.  225. 

If  it  alleges  that  he  was  discharged  by  the 
grand  jury  not  finding  the  bill,  it  will  show  a 
legal  end  to  the  prosecution.    Ih. 

It  is  necessary  to  state  in  a  declaration  every 
allegation  proper  to  support  the  action  ;  namely, 
that  the  defendant  falsely,  maliciously,  and 
without  any  reasonable  or  probable  cause,  caused 
the  plaintiff  to  be  indicted,  and  to  state  the  trial 
and  acquittal.  Carman  v.  Truman^  1  Bro.  P.  C. 
101. 
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Proeeedingi  Abroad.] — The  principle  that 

in  an  action  for  maliciously  and  without  reason- 
able and  probable  cause  setting  the  law  of  this 
country  in  motion  to  the  damage  of  the  plaintiff, 
it  is  essential  to  show  that  the  proceeding  alleged 
to  be  instituted  maliciously,  and  without  reason- 
able and  probable  cause,  has  terminated  in  favour 
of  the  plaintiff,  if  from  its  nature  it  is  capable 
of  such  a  termination,  applies  where  an  action 
is  brought  for  falsely  and  fraudulently  causing 
a  proceeding  to  be  taken  in  a  foreign  court  to 
the  damage  of  the  plaintiff.  Gistrique  v.  Behrenty 
3  El.  &  El.  709  ;  30  L.  J.,  Q.  B.  163  ;  7  Jnr.  (N.8.) 
1028  ;  4  L.  T.  52. 

Xz  Parte.] — The  rule,  that  in  an  action 

for  a  malicious  prosecution  the  plaintiff  is  bound 
to  shew  a  terminstion  of  the  proceedings  in  his 
favour,  does  not  apply  where  the  proceedings,  in 
respect  of  which  the  action  is  brought,  are  ex 
parte,  and  must  of  necessity  terminate  unfavour- 
ably to  the  plaintiff;  as  where  the  defendant 
maliciously  exhibits  articles  or  demands  sureties 
of  the  peace  against  the  plaintiff,  in  which  cases 
the  latter  has  no  opportunity  of  controverting 
the  oath  of  the  defendant.  ^Stewart  r.  Gromett^ 
7  C.  B.  (N.S.)  191  ;  29  L.  J.,  C.  P.  170 ;  6  Jur. 
(N.S.)  776. 

Vature  of  Terminattoa  of  Proooodlngi.] — An 
action  lies  for  a  malicious  prosecution,  though 
the  plaintiff  is  acquitted  on  adject  in  the  indict- 
ment.     Wickt  V.  Fentham^  4  Tenn  Bep.  247  j 

2  R.  B.  374. 

So,  for  the  malicious  prosecution  of  a  bad 
indictment  for  perjury.  Pipjfet  v.  Hearn,  1 
D.  k  B.  266  ;  5  B.  &  Aid.  634. 

If  a  party  is  indicted  for  a  felony,  though  he 
is  acquitted  without  calling  witnesses,  he  cannot 
maintain  an  action  for  a  malicious  prosecution, 
if  his  acquittal  was  the  result  of  cleliberation, 
and  the  evidence  was  sufficient  to  cause  the  jury 
to  pause.    Smith  v.  Maedonald^  3  Esp.  7. 

An  action  for  a  malicious  arrest  cannot  be 
maintained  where  the  former  cause  was  termi- 
nated by  a  stet  processus,  by  the  consent  of  the 
[)arties.     Wilkinson  v.  Howel^  M.  &  M.  495. 

An  action  may  be  brought  to  recover  damages 
for  a  malicious  arrest,  where  the  suit  is  terminated 
by  a  rule  of  court,  and  that  rule  is  evidence  of  the 
termination  of  the  suit.  Brook  y.  Carpenter^  3 
Bing.  297  ;  11  Moore,  59  ;  4  L.  J.  (0.8.)  C.  P.  70. 

The  acceptance  of  the  debt  and  costs,  in  satis- 
faction of  the  action,  under  a  judge*s  order  or 
rule  of  reference,  is  a  sufficient  determination 
of  the  suit.     Cumhe  v.  Capron^  1  M.  &  Bob.  398. 

An  averment  that  the  suit  is  wholly  ended  and 
determined,  is  evidenced  by  proof  of  the  rule  to 
discontinue  upon  payment  of  costs,  and  that  the 
costs  were  taxed  and  paid.  Bri$tow  v.  Hey  woody 
1  Stark.  48  ;  4  Camp.  213. 

In  an  action  for  a  malicious  arrest,  the  plaintiff 
proved  the  averment  in  the  declaration  that  the 
defendant's  action  had  been  discontinued  by 
production  of  a  rule  to  discontinue  on  payment 
of  costs,  and  subsequent  payment  of  them  by  the 
defendaiit : — Held,  sufficient.  Watkint  v.  Lee^ 
5M.  &W.  270;  7D.  P.O. 498;  8  L.  J., Ex.  266  ; 

3  Jur.  484.  See  also  Pierce  v.  Street,  3  B.  &  Ad. 
397 ;  1  L.  J.,  K.  B.  147  ;  and  NorHsh  v.  RichardM, 
6  N.  &  M.  269  ;  1  H.  &  W.  437  ;  3  A.  &  K.  733  ; 

4  L.  J.,  K.  B.  254. 

Whon  Procoodingi  not  Qiuuihed.] — ^An  action 
for  a  malicious  prosecution  will  not  lie  if  the 
proceeding   coinpLiined    of    terminated  in  the 


conviction  of  the  plaintiff,  which  has  not  been 
quashed ;  and  it  makes  no  difference  that  there 
is  no  appeal  from  such  conviction.  Btuehi  v. 
Matthiwe,  86  L.  J.,  M.  C.  93  ;  L.  B.  2  C.  P.  684  > 
16  L.  T.  417 ;  16  W.  B.  839. 

Quaere,  whether  an  action  is  maintainable 
against  a  justice  of  the  peace  for  wilfully  and 
maliciously,  and  without  reasonable  and  probable 
cause,  convicting  a  person  in  a  penalty  in  a 
matter  in  which  the  justice  has  jurisdiction,  and 
which  penalty  is  paid,  but  the  conviction  has 
been  subsequently  quashed.  Oelen  v.  HaU,  2 
H.  &  N.  379  ;  27  L.  J..  M.  C.  78  ;  5  W.  B.  767. 

A  person  convicted  of  a  trespass  under  the 
Game  Act,  \  k.  2  Will.  4,  c.  32,  underwent  the 
sentence  of  imprisonment  under  that  conviction, 
and  did  not  appeal  against  it : — Held,  that  that 
conviction  was  an  answer  to  an  action  against 
the  informer  for  a  malicious  prosecution.  Sfellor 
V.  Baddeley,  2  0.  &  M.  675  ;  4  Tyr.  962  ;  6  Car.  & 
P.  374  ;  3  L.  J.,  Ex.  217. 

A  declaration  stated  that  A.  issued  against  B. 
a  writ  of  summons,  specially  indorsed,  for  28/. ; 
that  B.  paid  A.  107.  on  account ;  that  A.  after- 
wards, maliciously,  and  without  reasonable  or 
probable  cause,  signed  judgment  for  default  of 
appearance  for  28/.,  and  arrested  B.  under  a 
ca.  sa.  for  that  amount,  and  compelled  him,  in 
order  to  obtain  his  discharge,  to  pay  30/. : — 
Held,  that  the  action  was  not  maintainable, 
inasmuch  as  the  judgment  operated  as  an  estop- 
pel, and  precluded  the  plaintiff  from  averring 
that  the  sum  of  28/.  was  not  due.  Huffer  y. 
Allen,  4  H.  &  C.  634  ;  36  L.  J.,  Ex.  17  ;  L.  B.  2 
Ex.  15  ;  12  Jur.  (N.  8.)  930 ;  16  L.  T.  225  ;  16 
W.  B,  281. 

The  proper  course  would  have  been  to  apply  to 
the  court  or  a  judge  to  reduce  the  judgment  to- 
the  amount  actually  due.    lb. 

3.  Malice,  ai7d   Absence   of  Beasokablb 
AND  Probable  Cause. 

Xaliee.] — An  act  which  is  lawful  in  itself  does 
not  become  unlawful  because  it  is  done  with 
malicious  intent.  Bradford  Corporation  v. 
Picklet,  64  L.  J.,  Ch.  769  ;  [1895]  A.  C.  687  ; 
11  B.  286;  73  L.  T.  363;  44  W.  B.  190 ;  60 
J.  P.  3— H.  L.  (E.)  S.  P.  (per  Lord  Watson),  in 
Allen  V.   Flood,  67  L.  J.,  Q.    B.   119;    [1898] 

A.  C.  1 ;  77  L.  T.  717 ;  46  W.  B.  258. 

Malice  must  be  proved  in  an  action  for  a 
malicious  arrest.  George  v.  Badford,  3  Car.  &  P. 
464. 

An  action  will  not  lie  against  a  party  suing 
out  a  writ  if  he  neglects  to  countermand  it  after 
payment  of  the  debt,  at  least,  unless  malice  is 
averred.    Seheibel  v.  Fairhain,  1  Bos.  &  P.  388. 

And  if  the  costs  are  paid  as  well  as  the  debt. 
Page  v.  WipU,  3  East,  814  ;  7  B.  B.  470. 

In  an  action  for  a  malicious  arrest,  the  jury 
may  imply  malice  from  the  absence  of  reasonable 
or  probable  cause.  But  this  is  an  inference  not 
of  law  but  of  fact,  which  the  jury  is  not  bound  to* 
draw.    Mitcliell  v.  Jenkins,  2  N.  &  M.  301 ;   6 

B.  &  Ad.  688  ;  3  L.  J.,  K.  B.  35. 

Presenting  to  the  jury  the  absence  of  such 
cause  as  conclusive  evidence  of  legal  malice  is 
a  misdirection.    lb. 

In  an  action  against  an  attorney  for  a  maliciou9 
arrest,  the  jury  must  be  satisfied  of  the  absence 
of  any  just  demand  on  the  part  of  his  client,  and 
also,  that  the  attorney  knew  that  there  was  not 
any  such  demand ;  and,  applying  the  law  for 
some  purpose  of  his  own,  or  for  some  other  ill 
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|iui'i)OSCf  which  the  law  ciiUs  malicious,  committecl 
the  injury  complained  of  by  the  plaintiff.  In 
«uch  a  case  it  is  not  necessary  to  prove  malice  in 
the  ordinary  sense  of  the  word  ;  any  improper 
•or  sinister  motive  will  be  sufficient.  Sto/Uey  v. 
Hnrnldge^  8  Car.  &  P.  11. 

A.  having  by  his  laches  lost  all  right  of  action 
on  a  not«  indorsed  by  B.,  arrested  B.,  and  after- 
wards discontinued  the  action  ;  these  circum- 
stances do  not  of  themselves  so  exclude  all  pro- 
imble  cause  as  to  afford  a  presumption  of  malice. 
BrUtow  V.  I/rtftwod,  1  Stark.  48  ;  4  Camp.  213. 

The  firat  action  being  non-pi-ossed,  is  not  of 
itself  evidence  of  nuilice.  Sinclair  v.  Eldred^ 
4  Taunt.  7. 

An  action  lies  for  maliciously  and  without 
reasonable  or  probable  cause  arresting  the  plain- 
tiff, and  detaining  him  until  discharged  by  a 
judge's  order,  pending  a  former  suit  by  the  defen- 
dant for  the  same  cause  of  action,  in  which  the 
plaintiff  had  been  arrested  and  discharged  out 
of  custody  by  reason  of  the  defendant's  delay  in 
declaring.  I£cyw*md  v.  Chili nfje,  9  A.  &  £.  268 ; 
1  P.  &  D.  202  ;  1  W.  W.  &  H.  702  ;  8  L.  J.,  Q.  B. 
^  ;  2  Jur.  1038. 

To  such  action  it  is  no  defence  that  the  second 
suit  is  still  [lending.    lb. 

E.  having  obtained  a  judgment  against  F.  and 
T.,  he,  by  H.,  his  attorney,  sued  out  concurrent 
writs  of  ca.  sa.  into  London  and  Surrey.  F.  was 
taken  on  the  former  writ,  and  on  giving  to  H.  a 
promissory  note  jointly  with  B.,  as  his  surety, 
was  discharged.  No  notice  of  this  was  given  to 
the  sheriff  of  Surrey,  and  he  took  T.  on  the 
other  writ  of  ca.  sa.  In  an  action  against  H.  for 
malicio'isly  omitting  to  give  notice  to  the  sheriff 
•of  Surrey,  that  the  judgment  had  been  satisfied 
by  the  arrangement  with  F.  : — Held,  that,  to 
support  this  action,  the  jury  must  be  satisfied 
that  there  was  malice ;  but  that  to  constitute 
malice,  it  was  not  necessary  that  H.  should  have 
dieted  from  any  spite  or  ill-will,  or  the  like ;  but 
that  if  he  acted  as  he  did  from  any  indirect 
motive,  such  as  to  get  the  debt  for  his  client 
from  T.,  or  get  more  costs  for  himself,  that  would 
be  malice  for  this  purpose.  Tebbutt  v.  Holt, 
1  Car.  &  K.  280. 

The  mere  fact  of  H.  not  giving  notice  to  the 
sheriff  of  SuiTcy,  that  the  judgment  had  been 
satisfied,  was  one  from  which  alone  the  jury 
might  infer  malice  ;  but  that,  if  they  thought 
H.  had  been  defrauded  when  he  received  the  pro- 
>missory  note,  or  had  taken  it  on  a  representation 
that  the  parties  were  solvent  when  they  were 
not  so,  this  would  go  to  negative  the  malice.    lb. 

A  plaintiff  gave  the  defendants  a  warrant  of 
attorney  to  enter  up  judgment,  if  certain  costs 
should  be  unpaid  within  four  days  after  the 
master  should  have  taxed  the  same  ;  the  defen- 
•dants  procured  a  taxation  ex  parte,  and  by  an 
incorrect  representation  to  the  master,  obtained 
from  him  an  allocatur  for  more  costs  than  they 
were  entitled  to.  By  order  of  a  judge,  a  new 
taxation  was  directed,  pending  which  the  defen- 
•dants  arrested  the  plaintiff ;  afterwards  the  new 
taxation  was  had,  and  the  costs  were  reduced. 
The  plaintiff  declared  for  a  wrongful  arrest,  and 
the  dcfendnnts  pleaded  that  the  costs  had  been 
taxed,  and  a  sum  found  due,  for  which  they 
arrested  :— Held,  firat,  that  the  plaintiff  might 
properly  sue  for  a  malicious  ari-est,  and  was  not 
bound  to  declare  for  a  deceitful  representation 
to  the  master ;  secondly,  that  the  plea  was  not  j 
sup|)ort€d,  thei*e  having  been,  in  effect,  no  taxa- 
tion when  tlie  defendants  arrested.    Saron  v.  1 


Castle,  6  A.  &  E.  662 ;  1  N.  k,  P.  661 ;  6  L.  J., 
K.  B.  177. 

Where  Privilege.]— No  action  lies  against 


a  sheriff  or  his  officer  for  arresting  a  person 
attending  court  as  a  witness,  although  idleged 
that  the  defendant  knew  that  he  was  privilc^d, 
and  arrested  him  maliciously.  Mag  nay  v.  Bnrt, 
D.  &  M.  652  ;  6  Q.  B.  381 ;  12  L.  J.,  Q.  B.  225— 
Ex.  Ch. 

In  an  action  against  a  party  for  causing  the 
arrest  of  a  person  privileged  from  arrest  (e.g.  a 
witness  attending  on  his  subpoena,  or  a  practising 
attorney),  thereby  putting  him  to  the  expense  of 
finding  bail  and  procuring  his  discharge  by  order 
of  a  judge,  the  plaintiff  must  show  that  his 
imprisonment  at  the  particular  time  in  question 
took  place  by  some  act  of  the  defendant,  and 
that  he  knew  or  recognised  the  circumstances 
accompanying  it,  and  also  knew  that  the  party 
arrested  was  privileged  at  that  time.  Stones  v. 
White,  4  Tyr.  786 ;  1  C.  M.  6c  R.  223 ;  3  L.  J., 
Ex.  321. 

IntentioxL] — Prosecuting  a  person  with  any 
other  motive  than  that  of  bringing  a  guilty  party 
to  justice  is  a  malicious  prosecution  in  law  ;  as, 
for  instance,  where  a  prosecution  is  instituted 
against  a  peraon  with  a  view  of  terrifying  parties 
from  the  commission  of  some  prevalent  offence 
— Per  Alderson  and  Martin,  BB.  Stevens  v. 
Midland  Counties  Ry.,  2  C.  L.  R.  1300  ;  10  Ex. 
352  ;  23  L.  J.,  Ex.  328  ;  18  Jur.  932. 

To  show  that  the  prosecutor  was  in  the  wrong 
is  not  enough  to  make  him  liable  in  an  action 
for  malicious  prosecution ;  it  must  appear  that 
he  was  maliciously  so,  that  is,  obstinately  and 
improperly  in  the  wrong,  through  auger,  ill- 
feeling,  or  any  bad  motive  or  feeling,  differing 
from  a  sincere,  honest  desire  to  put  the  law  iu 
force.    Darling  v.  Ciwper,  11  Cox,  C.  C.  533. 

An  action  lies   for    maliciously  inducing   a 

?ierson  to  break  his  contract  with  the  plaintiff, 
f  the  persuasion  is  used  for  the  purix)8e  of 
injuring  the  plaintiff,  or  of  benefiting  the  defen- 
dant at  the  expense  of  the  plaintiff,  the  act 
becomes  malicious.  Bowen  v.  Hall  (6  Q.  B.  D. 
333)  followed.  Temperton  v.  Russell,  62  L.  J., 
Q.  B.  412  ;  [1893]  1  Q.  B.  715  ;  4  K.  376  ;  69  L.  T. 
78  ;  41  W.  R.  565  ;   67  J.  P.  676— C.  A. 

STidenee  of  Malice.  1 — ^A  forged  cheque  had 
been  presented  at  the  defendants'  bank,  and  the 
plaintiff,  because  he  was  sui)poscd  to  be  one  C. 
who  was  suspected,  was  arrested  by  the  police  on 
the  charge  of  uttering  it,  and  was  then  positively 
identified  by  the  bank  Ciishier  as  the  man  to 
whom  the  money  was  paid.  In  an  action  for 
malicious  prosecution  : — Held,  that  there  was  no 
evidence  or  the  absence  of  reasonable  and  probable 
cause ;  that  though,  when  the  plaintiff  set  up  an 
alibi  and  denied  that  he  was  C.,  the  defendants 
found  that  evidence  would  be  forthcoming  which, 
if  true,  would  establish  these  facts,  it  was  no 
evidence  of  malice  on  the  part  of  the  defendants 
that  they  did  not  withdraw  from  the  prosecution 
till  the  plaintiff  had  been  thrice  remanded  ;  that 
it  not  being  the  duty  of  the  defendants  to  bring 
this  evidence,  which  they  doubted,  before  the 
magistrates,  their  not  doing  so  was  no  evidence  of 
malice.  Held,  further,  that  the  question  whether 
the  plaintiff  was  in  fact  C.,For  whether  he  was  in 
fact  the  guilty  person,  was  not  a  question  relevant 
to  the  issue  ;  and  it  was  no  evidence  of  malice 
on  the  part  of  the  defendants  that  they  put  wit- 
nesses into  the  box,  who,  as  the  defendants  well 
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"knew,  would  assert  their  belief  that  the  plaintiff 
was  guilty.  Harrison  v.  ^^ational  Provincial 
JianJt,  49  J.  P.  390. 

The  defendant  having  been  robbed  in  a  crowd, 
irave  a  description  of  the  offender,  of  whom  he 
caught  a  glimpse,  to  a  police  constable,  by  whom 
the  plaintiff,  upon  the  strength  of  that  description, 
-was  apprehended  on  suspicion.  The  defendant 
met  the  constable  while  taking  the  plaintiff 
'before  the  magistrate,  and  said,  **  This  is  the  man,*' 
And  accompanied  them  to  the  magistrate.  The 
plaintiff  was  twice  remanded,  being  let  out  on 
oail,  and  having  surrendered  and  the  defendant 
not  appearing,  the  plaintiff  was  discharged.  The 
•defendiint  was  afterwards  informed  that  the 
plaintiff  was  not  the  thief,  but  subsequently  he 
took  out  a  fresh  warrant  against  the  plaintifE : — 
Held,  in  an  action  for  false  imprisonment  and 
malicious  prosecution,  that  the  defendant  was 
not  responsible  for  the  remands,  but  that  the 
failure  to  appear  before  the  magistrate  at  the 
hearing,  coupled  with  the  procuring  of  a  fresh 
virarrant,  was  evidence  of  want  of  probable  cause 
and  also  of  malice  to  support  the  count  for 
malicious  pi'osecution.  ShvffiehottoM  v.  Allday, 
4>  W.  R.  315. 

Against  whom.]  —  There  is  a  material 

•distinction,  as  to  the  liability  for  a  malicious 
prosecution,  between  the  institution  of  the  prose- 
cution and  its  continuance  after  it  has  been 
4ilready  instituted  without  authority  by  an  agent. 
And  the  absence  of  reasonable  and  probable 
cause,  which  might  be  evidence  of  malice  in  the 
•one  case,  will  not  be  so  in  the  other.  Weston  v. 
Seeman,  27  L.  J.,  Ex.  67. 

Where  the  party  put  in  possession  under  a  bill 
-of  sale  issued  a  summons  against  the  assignor 
for  feloniously  stealing  some  of  the  chattels 
assigned,  and  the  assignees  attended  the  hearing, 
And  allowed  the  case  to  be  opened  on  their  behalf 
as  prosecutors  :-^Held,  that  the  absence  of  reason- 
able and  probable  cause  would  not  be  evidence  of 
malice  as  against  them.    lb, 

Onai  of  Proof.] — In  an  action  for  malicious 
prosecution  the  burden  of  proof  as  to  all  the 
issues  arising  therein  lies  upon  the  plaintiff. 
Ahrath  v.  North  Eastern,  By.^  55  L.  J.,  Q.  B. 
457 ;  11  App.  Cas.  247  ;  55  L.  T.  63 ;  50  J.  P. 
<659— H.  L.  (E.) 

It  lies  on  the  .plaintiff  to  give  evidence  of 
malice  in  the  defendant,  either  express,  or  to  be 
collected  from  circumstances,  showing  plainly  the 
want  of  probable  cause  ;  and  the  malice  is  not  to 
be  implied  from  the  mere  proof  of  the  plaintiff's 
Acquittal  for  want  of  the  prosecutor's  appearing 
when  called.  Purcell  v.  Macnamara^  9  East, 
561  ;  1  Camp.  199 ;  9  B.  B.  578. 

Difibrenoe  between  Halioioni  Frosecntion  and 
Talee  Imprisonment. ]^>In  false  imprisonment, 
the  onus  lies  on  the  defendant  to  plead  and  prove 
affirmatively  the  existence  of  reasonable  cause 
AS  his  justification,  whereas  in  an  action  for 
malicious  prosecution  the  plaintiff  must  allege 
and  prove  affirmatively  its  non-existence.  Hieks 
V.  Faulkner,  51  L.  J.,  Q.  B.  268  ;  8  Q.  B.  D.  167  ; 
.30  W.  B.  645.  Affirmed,  46  L.  T.  127  ;  46  J.  P. 
420— C.  A. 

Proof  generally.] — Where  the  bill  has  not 
been  found,  an  action  cannot  be  supported  with- 
out evidence  of  express  malice,  as  well  as  the 
want  of  probable  cause.  Byne  v.  Moore,  1  Mar- 
shall, 12  ;  5  Taunt.  187. 


Malice  and  the  want  of  probable  cause  must 
both  concur.    Fanner  v.  Darlitig,  4  Burr.  1971. 

Beasonable  and  Probable  Canse.] — ^An  action 
for  a  malicious  prosecution  cannot  be  maintained, 
though  the  accusation  turns  out  to  be  unfounded, 
if  the  prosecutor  can  show  probable  cause  for  the 
prosecution.    Arbu^kley.  I'aylor,  3  Dow,  160. 

Although  want  of  reasonable  and  probable 
cause  cannot  be  inferred  from  proof  of  malice, 
yet  where  a  person  acting  upon  the  information 
of  another  makes  a  highly  improbable  charge 
before  a  magistrate,  the  jury  may  infer  from  the 
proof  of  malice  that  he  did  not  believe  the  state- 
ment to  be  true.  WriylU  v.  Greentoood,  1  W.  R. 
393. 


Definition  el] — Reasonable  and  probable 


cause  is  an  honest  oelief  in  the  guilt  of  the 
accused  based  upon  a  full  conviction,  founded 
upon  reasonable  grounds,  of  the  existence  of  a 
state  of  circumstances  which,  assuming  them  to 
be  true,  would  reasonably  lead  any  ordinarily 
prudent  and  cautious  man,  placed  in  the  position 
of  the  accuser,  to  the  conclusion  that  the  person 
charged  was  probably  guilty  of  .the  crime  im- 
puted. There  must  be  (1)  an  honest  belief  of  the 
accuser  in  the  guilt  of  the  accused  ;  (2)  such 
belief  must  be  based  on  an  honest  conviction  of 
the  existence  of  the  circumstances  which  led  the 
accuser  to  that  conclusion ;  (3)  such  secondly- 
mentioned  belief  must  be  based  upon  reasonable 
gnx)ands  ;  (4)  the  circumstances  so  believed  and 
relied  on  by  the  accuser  must  be  such  as  amount 
to  reasonable  ground  for  belief  in  the  guilt  of  the 
accused.  Hicks  v.  Faulkner,  46  L.  T.  127  ;  46 
J.  P.  420— C.  A.  Affirming,  51  L.  J.,  Q.  B.  268  ; 
8  Q.  B.  D.  167  ;  30  W.  R.  545. 

Question  for  Decision  of  Jndge.] — ^Where  the 
judge  to  enable  himself  to  determine  the  issue  of 
reasonable  and  probable  cause  leaves  subsidiary 
questions  of  fact  to  the  jury,  the  onus  of  proving 
the  existence  of  such  facts  as  tend  to  establish 
the  want  of  reasonable  and  probable  cause,  rests 
upon  the  plaintiff.  The  plaintiff,  a  surgeon,  had 
attended  M.  for  injuries  alleged  to  have  been  sus- 
tained in  a  collision  upon  the  defendant's  railway. 
M.  brought  an  action  against  the  defendants, 
which  was  compromised  by  the  defendants 
paying  large  sums  for  costs  and  damages.  Sub- 
sequently the  directors  of  the  defendant  company- 
caused  certain  investigations  to  be  made  which 
went  to  show  that  M.'s  alleged  injuries  were  not 
caused  by  the  accident,  but  were  fraudulently 
produced  by  the  plaintiff  with  the  consent  of  M. 
with  the  Intention  of  defrauding  the  defendants. 
Counsel  advised,  on  these  statements  being  laid 
before  him,  that  there  was  good  gi-ound  for  prose- 
cuting the  plaintiff  and  M.  for  conspiracy.  The 
plaintiff  was  accordingly  prosecuted  and  ac- 
quitted. In  an  action  for  nialicious  prosecution, 
the  judge  directed  the  jury  to  find  whether  the 
def end^ts  had  taken  reasonable  care  to  inform 
tiiemselves  of  the  true  state  of  the  case,  and 
whether  they  honestly  believed  the  case  which 
they  laid  before  the  magistrates ;  the  jury  having 
answered  these  questions  In  the  affirmative,  the 
judge  entered  judgment  for  the  defendants : — 
Held,  that  the  direction  to  the  jury  was  correct, 
that  upon  the  facts  and  findings  of  the  jury,  the 
defendants  had  reasonable  and  probable  cause  for 
prosecuting  the  plaintiff,  and  that  judgment  had 
been  rightly  entered  for  the  defendants.  Ahrath 
v.  NoHli-Eastern  Ry.,  55  L.  J.,  Q.  B.  457  ;  1 1 
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App.  Cas.  247  ;   55   L.  T.  63 ;   50  J.  P.  659— 
H.L.  (E.) 

At  the  hearing  of  a  plaint  in  a  county  court,  to 
recover  rent,  the  tenant^s  son  was  called  as  a 
witness,  and  swore  that  he  had  given  up  the  key 
of  the  premises  to  the  landlord  before  the  rent 
accruea  due.  The  landlord  denied  this,  and 
subsequently  prosecuted  the  witness  for  perjury. 
He  was  acquitted,  and  brought  an  action  against 
the  landlord  for  malicious  prosecution.  At  the 
trial  the  plaintiff  and  defendant  repeated  their 
evidence  as  to  the  key,  and  the  judge  directed 
the  jury  alternatively,  that  if  they  cpuld  not 
arrive  at  a  conclusion  as  to  which  of  the  parties 
was  speaking  the  truth,  the  plaintiff  had  not 
made  out  his  case,  and  the  defendant  was  entitled 
to  a  verdict ;  and  that  if  they  thought  the  plain- 
tiff did  give  up  the  key,  but  the  defendant,  owing 
to  a  defective  memory,  had  forgotten  the  occur- 
rence, and  went  on  with  the  prosecution,  honestly 
believing  that  the  plaintiff  had  sworn  falsely  and 
corruptly,  then  the  jury  would  not  be  justified 
in  saying  that  the  defendant  maliciously  and 
without  reasonable  and  probable  cause  prosecuted 
the  plaintiff,  and  the  defendant  would  be  entitled 
to  their  verdict : — Held,  that  the  direction  was 
right.  Hiclu  v.  Faulkner,  46  L.  T.  127  ;  46  J.  P. 
420— C.  A.  Affirming,  51  L.  J.,  Q.  B.  268 ;  8 
Q.  B.  D.  167  ;  30  W.  R.  546. 

It  is  a  rule  of  law  that  the  jury  must  find  the 
facts  on  which  the  question  of  reasonable  and 
probable  cause  depends,  but  that  the  judge  must 
then  determine  whether  the  facts  found  do  consti- 
tute reasonable  and  probable  cause.  No  definite 
rule  can  be  laid  down  for  the  exercise  of  the 
judge*8  judgment.  lAster  v.  Perryman,  39  L.  J., 
Ex.  177 ;  L.  R.  4  H.  L.  521  ;  23  L.  T.  269  ;  19 
fV.  R.  9, 

In  an  action  for  false  imprisonment,  the  ques- 
tion of  reasonable  and  probable  cause  is  one  of 
law  for  the  judge  to  decide,  and  not  for  the  jury. 
I/ailes  V.  Afarlu,  7  H.  &  N.  56  ;  30  L.  J.,  Ex. 
389 ;  7  Jur.  (N.8.)  861  ;  4  L.  T.  805 ;  9  W.  R. 
808.  8.  P.,  Weit  V.  Baxendale,  9  C.  B.  141  ;  19 
L.  J.,  C.P.I  49. 

The  existence  of  reasonable  or  probable  cause 
is  to  be  decided  by  the  judge,  and  is  a  question 
for  him  and  not  for  the  jury.  Busgt  v.  Qihbom, 
30  L.  J.,  Ex.  75.  S.  P.,  Watson  v.  WhUmore,  14 
L.  J.,  Ex.  41 ;  8  Jur.  964. 

In  an  action  for  a  malicious  prosecution,  the 
question,  whether  there  is  or  is  not  reasonable  or 
])robable  cause,  may  be  entirely  for  the  judge  or 
for  the  jury,  according  to  the  evidence  in  each 
particular  case.  James  y.  Phelpi,  11  A.  &  E. 
483  ;  8  P.  &  D.  231  ;  9  L.  J.,  Q.  B.  106. 

If  the  facts  are  undisputed,  the  judge  may 
decide  the  question  of  reasonable  and  probable 
cause  without  taking  the  finding  of  the  jury 
upon  them.     WilMtuhm  v.  FotftCy  5  W.  R.  22. 


Where  no  Qaestion  for  Jury.]  —  In  an 


action  by  an  attorney  for  maliciously,  and  with 
out  probable  cause,  indicting  him  for  sending  a 
threatening  letter,  it  appesS^  that  his  clients 
having  inquired  of  the  defendants  as  to  the  truth 
of  a  representation  made  by  a  person  who  had 
offered  to  buy  goods  of  them,  the  defendants 
replied,  that  they  would  not  be  responsible  for 
I  the  price  of  the  goods,  but  believed  the  person 
had  the  employment  he  represented.  The  goods 
were  then  supplied  to  him.  His  representation 
turned  out  to  be  false,  and  the  attorney,  by 
direction  of  his  clients,  wrote  a  letter  to  the  defen- 
dants, demanding  payment  of  them  for  the  price 


of  the  goods  obtained  from  his  clients  through 
the  defendants*  representation,  and  stating  that 
the  circumstances  made  it  incumbent  on  his 
clients  to  bring  the  matter  under  the  notice  of 
the  public,  if  the  defendants  did  not  immediately 
discharge  the  amount ;  and  that  he  had  instruc- 
tions to  adopt  proceedings,  if  the  matter  was  not 
arranged  in  the  course  of  the  morrow  ;  and  that,, 
as  those  measures  would  be  of  serious  consequence 
to  the  defendants,  he  hoped  they  would  prevent 
them  by  attention  to  his  letter.  The  defendants 
were  then  summoned  before  a  magistrate  to> 
answer  a  charge  of  obtaining  goods  under  false 
pretences.  The  attorney  served  the  summons, 
and  attended  for  his  clients,  and  the  complaint 
was  dismissed.  The  defendants  afterwards 
indicted  the  attorney  for  sending  a  threatening 
letter,  contrary  to  7  &  8  Geo.  4,  c.  29,  s.  8,  and  he 
was  acquitted.  On  a  trial  in  this  action,  the 
judge,  without  leaving  any  question  to  the  jury, 
decided  that  there  was  reasonable  and  probable 
cause  for  preferring  the  indictment : — Held,  that 
the  decision  was  correct,  and  that  the  evidence 
did  not  raise  a  question  of  fact  for  the  jury, 
whether  the  defendants  bonA  fide  believed  that 
they  had  a  reasonable  cause  for  indicting  ;  but  a 
pure  question  of  law  for  the  judge,  whether  the 
defendants  had  such  reasonable  cause.  Blarhford 
V.  Bod,  2  B.  &  Ad.  179  ;  9  L.  J.  (0.8.)  K.  B.  196. 

Questioiii  on  Inferenoe  firom  Faets.] — In  an 
action  for  a  malicious  prosecution,  though  in  it 
the  question  of  reasonable  or  probable  cause 
depends  not  upon  few  and  simple  facts,  but  upon 
facts  which  are  numerous  and  complicated,  and 
upon  numerous  and  complicated  inferences  to  be 
drawn  therefrom,  it  is  the  duty  of  the  judge  to 
inform  the  juiy,  if  they  find  the  facts  to  be 
proved,  and  the  inferences  to  be  warranted  by 
such  facts,  that  the  same  do  or  do  not  amount  to 
reasonable  or  probable  cause,  so .  as  thereby  to 
leave  the  question  of  fact  to  the  jury,  and  the 
abstract  question  of  law  to  the  judge.  Panton 
V.  WilUaiM,  1  G.  &  D.  604  ;  2  Q.  B.  169 ;  10  L.  J.,. 
Ex.  645— Ex.  Ch. 

Though  the  question  of  reasonable  and  probable 
cause  is  to  be  determined  on  facts,  the  existence 
of  which,  in  cases  of  doubt,  can  only  be  properly 
decided  by  the  jury,  yet  it  is  not  necessary  for 
the  judge,  where  there  is  a  variety  of  facts,  to 
leave  each  fact  specifically  to  the  jury,  but  to 
decide,  on  a  general  view  of  the  ciroumstances, 
whether  there  is  or  is  not  reasonable  and  probable 
cause  for  the  prosecution.  BowlaiuU  v.  Samuel, 
11  Q.  B.  39  ;  17  L.  J.,  Q.  B.  65. 

The  facts  material  to  the  (question  of  probable 
cause  must  be  found  by  the  jury,  and  the  judge 
is  then  to  decide,  as  a  point  of  law,  whether  the 
facts  so  found  establish  probable  cause  or  want 
of  it.  Turrter  v.  Ambler,  10  Q.  B.  262  ;  16  L.  J,, 
Q.  B.  168  ;  6  Jur.  346.  S.  P.,  CJuipman  v.  ffetlttp' 
(in  error),  2  C.  L.  R.  139  ;  23  L.  J.,  Q.  B.  49  ;. 
18  Jur.  348  ;  2  W.  R.  74— Ex.  Ch. 

Among  these  facts  are  the  defendant's  know> 
ledge  of  the  alleged  ground  of  accusation  at  the 
time  when  he  prosecuted,  and  his  belief  at  the 
time  that  the  conduct  forming  such  ground  of 
accusation  amounted  to  the  offence  charged. 
Turner  v.  Ambler,  supra. 

If  the  defendant  did  not  so  believe,  the  want 
of  reasonable  and  probable  cause  is  established, 
though  the  imputed  offence  appear  prim&  facie 
to  have  been  committed  by  the  plaintiff,  and  the 
fact  to  have  been  known  to  the  defendant  before 
the  charge  was  made.    Ih, 
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The  absence  of  belief  must  be  proyed  by  the 
plaintiff ;  and  if  it  be  not  proTed,  the  defect  is 
not  supplied  (for  the  purpose  of  shewing  probable 
cause)  by  eTidence  that  the  defendant  made  use 
of  the  charge  as  a  means  of  obtaining  an  unfair 
advantage  over  the  plaintiff.    lb. 

Upon  the  trial  oi  an  action  for  maliciously 
indicting  the  plaintiff,  he  proved  a  case,  which  in 
the  opinion  of  the  judge  shewed  liiat  there  was 
no  reasonable  or  probable  cause  for  preening 
the  indictment.  The  defendant  then  called  a 
witness  to  prove  an  additional  fiict,  and  that 
being  proved,  the  judge  was  of  opinion  that  there 
was : — ^Held,  that  there  being  no  contradictory 
testimony  as  to  that  fact,  and  there  being  nothing 
in  the  demeanour  of  the  witness  who  proved  it  to 
impeach  his  credit,  the  Ijudge  was  not  bound  to 
leave  to  the  jury  to  find  the  fact,  but  that  he 
might  act  upon  it  as  a  fact  proved,  and  nonsuit 
the  plaintiff  Davis  v.  Hardi/j  6  B.  &  0.  225  ; 
9  D.  &  B.  880 ;  5  L.  J.  (0.8.)  K.  B.  91 ;  80  B.  B. 
306. 

The  defendant  had  indicted  the  plaintiff  for 
maliciously  obstructing  the  air-way  of  a  mine, 
but  which  it  appeared  the  plaintiff  did  bon&  fide 
under  a  claim  of  right.  In  an  action  by  the 
plaintiff  for  a  malicious  prosecution : — Held,  that 
it  ought  to  have  been  left  to  the  jury  to  say, 
whether  the  defendant  knew  that  the  obstruction 
had  been  done  under  a  claim  of  right ;  for  that, 
if  so,  there  was  no  probable  cause  for  the  indict- 
ment. James  v.  Plielps,  3  P.  &  D.  231 ;  11 
A.  &  E.  483  ;  9  L.  J.,  Q.  B.  106. 

Where  the  question  of  malice  was  never  in 
terms  left  to  the  jury,  the  court  made  a  rule 
absolute  for  a  new  trial.  Payne  v.  Bevans, 
9  W.  B.  693.   See  S.  C.  at  nisi  prius,  2  F.&  F.  367. 

Action  for  maliciously,  and  without  probable 
cause,  indicting  the  plaintiff  for  perjury  ;  aver- 
ment, that  he  was  tried  and  acquitted,  and  judg- 
ment given  that  he  should  depart  without 
day,  as  by  the  record  appeared.  The  evidence  on 
which  perjury  was  assigned  was  given  against 
the  defendant  in  an  action  in  which  he  was 
the  defendant,  and  in  which  the  evidence  for 
him  contradicted  that  of  the  then  plaintiff.  The 
defendant,  on  being  told  of  the  now  plaintiff's 
evidence,  said  he  would  indict  him  for  perjury. 
The  defendant's  informant  said,  bethought  there 
was  no  ground  for  such  indictment,  but  the 
defendant  replied  that  he  should  move  for  a  new 
trial  (in  the  then  action),  and  the  indictment 
would  stop  the  mouths  of  the  now  plaintiff  and 
the  opposite  party  for  a  time : — ^Held,  first,  that 
the  jury  were  properly  asked  whether  the  defen- 
dant believed  there  was  reasonable  and  probable 
cause  for  the  prosecution,  and  they  having  found 
that  he  did  not,  that  the  judge  was  right  in 
ruling  that  there  was  no  such  cause.  SdddrieJt 
V.  Hetlop,  12  Q.  B.  267  ;  17  L.  J.,  Q.  B.  313  ;  12 
Jut.  600. 

The  jury  was  rightly  told  that,  if  upon  the  above 
evidence  they  believed  that  the  defendant  acted 
from  an  improper  motive,  they  might  infer  malice. 

In  an  action  against  a  defendant  for  taking 
the  plaintiff  to  a  police-office,  and  causing  him 
to  be  imprisoned  without  reasonable  or  probable 
cause,  on  the  charge  that  he  uttered  menaces 
against  the  defendant's  life :— Held,  that  it  was 
not  for  the  judge  alone  to  determine  whether  the 
menaces  justified  the  charge,  but  that  it  should 
have  been  left  to  the  jury  to  determine  whether 
the  defendant  believed  the  menaces,  before  the 
judge  decided  whether  or  not  there  was  reason- 
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able  and  probable  cause  for  the  charge.  Venafra 
V.  Johnson,  3  M.  &  Scott,  847  ;  10  Bing.  301 ;  6 
Car.  &  P.  60  ;  3  L.  J.,  0.  P.  61. 

In  an  action  for  maliciously  and  without 
reasonable  or  probable  cause  causing  the  plaintiff 
to  be  arrested  on  a  capias,  the  order  for  which  had 
been  obtained  upon  an  affidavit  not  fairly  disclos- 
ing the  nature  of  the  contract  for  the  alleged 
breach  of  which  the  defendant  was  suing,  the 
judge  having  stated  that,  in  his  opinion,  the 
plaintiff  had  failed  to  make  out  a  want  of  reason- 
able and  probable  cause,  told  the  jury  that,  to 
entitle  the  plaintiff  to  a  verdict,  they  must  be 
satisfied  that  there  was  a  total  want  of  reason- 
able and  probable  cause,  and  that  the  defendant 
had  acted  with  malice: — Held,  a  misdirection. 
Oibhon  V.  Allison,  3  G.  B.  181. 

The  question  of  probable  cause  is  a  mixed 
proposition  of  law  and  fact ;  whether  the  circum- 
stances alleged  are  true  or  not,  is  a  question  of 
fact  for  the  jury;  whether  they  amount  to 
probable  cause,  is  a  question  of  law.  Johnstonn 
V.  Svtton,  1  Term  Bep.  645 ;  1  Bro.  P.  C.  76 ; 
1  B.  B.  269.  And  see  Cattdell  v.  London,  1  Term 
Bep.  620,  n. 

If  A.  strikes  B.,  and  B.  returns  the  blow,  on 
which  A.  indicts  B.  for  an  assault,  the  bare  fact 
of  A.  having  struck  the  first  blow  is  not  sufficient 
to  support  an  action  for  a  malicious  prosecution. 
Fish  V.  8coU,  Peake,  135. 

How  Qaeitlon  to  be  left  by  Judge  to  the  Jviy.] 
— ^Where  A.  arrested  B.  upon  the  advice  of  his 
special  pleader  that  he  had  a  good  cause  of  action, 
but  afterwards  upon  being  ruled  to  declare,  discon- 
tinued proceedings,  and  B.  brought  an  action  for 
a  mialicious  arrest,  without  any  reasonable  or 
probable  cause : — Held,  that  the  reasonableness 
or  probability  of  the  cause  was  a  mixed  question 
of  mw  and  fact  for  the  jury  to  decide ;  and  that 
they  were  rightly  told  by  the  judge,  that  if  they 
believed  the  defendant  to  have  acted  bonft  fide 
upon  the  advice  he  had  received,  he  was  entitled 
to  a  verdict ;  but  if  otherwise,  they  ought  to 
find  for  tiie  plaintiff.      Mavenga  v.  Macintosh^ 

4  D.  &  B.  107  ;  2  B.  &  C.  693 ;  1  Car.  k,  P.  204. 

Question  when  left  to  tho  Jury.]— In  an  action 
for  malicious  prosecution  though  reasonable  or 

Erobable  cause,  or  the  want  of  it,  is  a  question  of 
iw  for  the  opinion  of  the  judge ;  yet  when  such 
question  is  combined  with,  and  depending  upon, 
a  long  chain  of  facts,  as  given  in  evidence,  the 
whole  may  be  left  to  the  jury  for  their  decision  ; 
and  the  judge,  by  leaving  thematter  thus,  does  not 
surrender  the  authority  vrtth  which  he  is  vested. 
IttDonaid  or  M'Donnell  v.  Booke  or  Brooke,  2 
Bing.  (N.O.)  217  ;  2  Scott,  359  ;  1  Hodges,  314  ; 

5  L.  J.,  C.  P.  9.  And  see  Sh/roshery  v.  Osmastan, 
37  L.  T.  792. 

Honest  Belief  in  Charge.] — ^In  an  action  for  a 
malicious  prosecution,  although  the  question  of 
reasonable  and  probable  cause  is  an  inference  to 
be  drawn  by  the  judge  from  facts  undisputed  or 
found,  yet  the  test  is,  not  what  impression  the 
circumstance  would  make  on  the  mind  of  a 
lawyer,  but  whether  the  circumstances  warranted 
a  discreet  man  in  instituting  and  following  up 
the  proceedings.  Kelly  v.  Midland  Cheat 
Western  By.,  Ir.  B.  7  C.  L.  8. 

The  evidence  in  support  of  the  plaintiff^s  case 
was,  that  he  had  been  a  foreman  porter  in  the 
employment  of  a  railway  company,  his  duty 
being  to  charge  for  extra  luggage,  and  to  give 
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receipts  for  the  sums  received  by  him  on  that 
account ;  that  he  was  informed  by  the  manager 
of  the  company,  in  the  presence  of  the  chairman, 
one  of  the  directors,  and  the  solicitor,  that  a 
passenger  had  accused  him  of  having  charged 
and  received  double  the  amount  for  which  he 
had  given  a  receipt,  and  was  coming  up  from  the 
country  to  swear  information  against  him  ;  that 
he  was  subsequently  arrested  on  informations 
sworn  against  him  by  the  passenger ;  that  he 
was  afterwards  tried,  and  the  passenger  and  his 
wife  swore  to  the  truth  of  their  accusation ; 
notwithstanding  which,  the  jury  acquitted  him : 
— Held,  that  the  plaintiff  failed  to  shew  want  of 
reasonable  and  probable  cause,  and  that  the  judge 
ought  to  have  nonsuited  him,  or  directed  a  verdict 
against  him.    lb. 

The  railway  company  produced  their  solicitor, 
who  deposed  that  tne  passenger  wrote  a  letter  to 
the  manager  making  the  accusation  ;  that  the 
matter  was  put  into  his  (the  solicitor's)  hands  ; 
that  he  had  the  passenger  brought  up  from  the 
country,  took  down  his  statement  in  writing  and 
closely  sifted  him  as  to  the  truth  of  it ;  that  his 
answers  were  satisfactory  ;  that  he  (the  solicitor) 
believed  the  statement,  and  then  directed  informa- 
tions to  be  prepared,  and  the  criminal  prosecu- 
tion to  be  proceeded  with.  This  evidence  having 
been  in  no  wise  impeached: — Held,  that  the 
judge  ought  to  have  inferred  from  it  reasonable 
and  probable  cause,  and  directed  a  verdict  for 
the  company.    lb. 

Where  in  an  action  for  a  malicious  prosecution 
for  sheep-stealing,  the  sheep  which  the  plaintiff 
was  charged  with  having  stolen  was  not  the 
defendant's,  but  the  jury  found  that  the  defendant 
believed  it  was  his,  and  that  he  had  reasonable 
{irround  for  so  believing,  and  the  judge  ruled  that 
there  was  reasonable  and  probable  cause  : — Held 
(Erie,  J.,  dissenting)  that  the  ruling  was  right. 
Doftffku  V.  CorbeU,  6  EL  &  BL  511 ;  2  Jur.  (N.S.) 
1247. 

In  an  action  for  malicious  prosecution  the 
jury  found  that  the  defendant  did  not  take 
reasonable  care  to  inform  himself  of  the  true 
facts  of  the  case,  that  he  honestlv  believed  in  the 
charge  made  by  him,  but  that  he  was  actuated 
by  malice  and  indirect  motives.  There  was  no 
direct  evidence  of  malice  and  indirect  motives, 
the  only  evidence  relied  upon  by  the  plaintiff  as 
proving  malice  being  that  the  defendant  acted  in 
haste,  anger,  and  without  adequate  inquiry : — 
Held,  that  although  the  absence  of  reasonable 
and  probable  cause  is  sometimes  evidence  of 
malice,  yet  it  is  not  evidence  of  malice  when  the 
prosecutor  honestly  believes  in  the  charge ;  that 
there  was,  therefore,  no  evidence  of  malice  to  be 
left  to  the  jury,  and  that  judgment  must  be 
entered  for  the  defendant.  Broum  v.  Hawke*^ 
61  L.  J.,  Q.  B.  151  ;  [1891]  2  Q.  B.  718 ;  65 
L.  T.  108  ;  55  J.  P.  823— C.  A. 


Honest   though   Unreaaonable.]  —  The 


defendant  having  received  a  threatening  letter, 
transmitted  it  to  the  executive  government  with 
a  statement  that  he  believed  it  was  written  by 
the  now  plaintiff,  whereupon  an  official  prosecu- 
tion was  instituted  at  petty  sessions,  and  the 
])laintiff  was  examined  as  a  witness  in  support 
of  it;  but  the  court  dismissed  the  case.  An 
action  was  then  brought  for  that  prosecution, 
and  the  judge  left  to  the  jury  the  first  issue, 
scilicet,  Whether  the  defendant  did  the  acts  com- 
plained of  ?  He  also  left  to  them  the  question, 
Whether  the  defendant  honestly  and  reasonably 


believed  that  the  letter  was  in  the  plaintiff's 
handwriting  ?  But  he  did  not  explain  to  them 
how  their  &iding  upon  the  first  issue  should  be 
regulated  by  their  answer  to  the  question.  The 
jury  having  found  the  issue  in  the  affirmative, 
and  answ^ed  the  question  in  the  negative : — 
Held,  that  there  was  misdirection,  inasmuch  as 
the  defendant's  belief  might  have  been  honest, 
though  not  reasonable,  and  that,  if  it  was 
honest,  the  finding  upon  the  first  issue  could  not 
be  sustained.  Lowe  v.  Collitm^  2  L.  B.  Ir.  15 ; 
13  Cox  0.  C.  641. 

Though  if  the  jury  find  that  the  defendant 
acted  bonft  fide,  the  question  of  reasonable  and 
probable  cause  is  for  the  judge,  yet,  where  the 
defendant  is  found  by  them  not  to  have  believed 
in  circumstances  justifying  his  action,  the 
question  of  reasonable  and  probable  cause  cannot 
be  ruled  in  his  favour.  Seasonable  and  probable 
cause  in  the  mind  of  the  judge  is  not  sufficient ; 
there  must  have  been  reasonable  and  probable 
cause  moving  the  defendant.  Shrotbery  v. 
Omatton,  37  L.  T.  792. 

Eyidenoaof  Diibelief  in  Charge.] — The  plain- 
tiff is  to  give  prim&  facie  evidence  of  want  of 
probable  cause,  which  the  defendant  may  rebut, 
if  he  can,  by  shewing  the  existence  of  probable 
cause.  The  defendimt  presented  two  bills  for 
perjury  against  the  plaintiff,  but  did  not  appear 
himself  before  the  grand  jury,  and  the  bills  were 
ignored.  He  presented  a  third,  and  on  his  own 
testimony  the  biU  was  found.  This  prosecution 
he  kept  suspended  for  three  years,  till  the  plain- 
tiff taking  the  record  down  to  trial,  the  defendant 
declining  to  appear  as  a  witness,  although  in 
court,  and  called  on,  plaintiff  was  acquitted : — 
Held,  sufficient  prim&  facie  evidence  of  want  of 
probable  cause.  Taylor  v.  Willans,  2  B.  &  Ad. 
845  ;  1  L.  J.,  K.  B.  17— Ex.  Ch.  Affirming  8,  C, 
nom.  Willant  v.  Taylor,  6  Bing.  188  ;  3  M.  &  P. 
350  ;  7  L.  J.  (0.8.)  C.  P.  250 ;  31  R.  R.  379. 

The  disbelief  of  the  party  making  a  charge 
before  a  magistrate  is  some  evidence  of  want  of 
probable  cause,  notwithstanding  other  evidence 
may  have  shewn  that  there  was  primft  facie  pro- 
bable cause  for  making  the  charge.  Broad  v. 
Ham  or  How,  5  Bing.  (N.O.)  722  ;  8  Scott,  40  ; 
8  L.  J.,  C.  P.  367. 

In  an  action  for  maliciously  indicting  the 
plaintiff  for  an  assault  on  the  defendant,  it  was 

E roved  the  defendant  came  to  the*  plaintiff's 
ouse,  which  was  let  out  as  chambers,  to  Inquire 
for  a  Mr.  S.,  and  on  being  informed  that  no  such 
person  lived  there,  uttei*ed  abusive  language, 
and,  on  the  plaintiff  requesting  him  to  go  away, 
laid  hands  on  him,  whereupon  he  forced  him  out. 
There  was  conflicting  testimony  as  to  the  degree 
of  violence  used  by  plaintiff.  The  plaintiff  was 
indicted  by  the  defendant  for  the  assault,  and 
acquitted.  The  judge  directed  the  jury,  that,  if 
the  defendant  preferred  the  indictment  with  a 
consciousness  that  he  was  in  the  wrong,  there 
was  no  reasonable  or  probable  cause  for  the 
indictment : — Held,  that  the  mere  fact  of  the 
plaintiff  having  assaulted  the  defendant  did  not 
of  itself  constitute  reasonable  and  probable 
cause  without  reference  to  the  other  circum- 
stances of  the  case,  and  that  the  dircction  of  the 
judge  was  substantially  correct.  Hinto/i  v. 
HetUlier,  14  M.  &  W.  131  ;  15  L.  J.,  Ex.  39. 

A  defendant,  having  reasonable  and  probable 
cause  for  suspecting  that  A.  had  made  an  assault 
upon  him  with  intent  to  rob,  pave  him  in  charge 
to  a  constable.    The  constable  stated  that  A. 
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unlawfully  and  maliciously  breaking  down  the 
dam  and  destroying  the  fish,  under  7  &  8  Geo.  4, 
c.  80,  8.  15 ;  and  B.  having  been  examined,  the 
magistrates  required  the  plaintifi  to  find  bail  to 
appear  to  an  indictment  for  that  ofEence  at  the 
assizes,  where  a  bill  was  preferred  but  ignored. 
The  defendant  was  not  present  at  the  hearing  of 
the  information,  nor  was  there  any  evidence  to 
shew  that  he  knew  that  D.  had  given  the  plain- 
tiff permission.  At  the  trial,  the  judge  asked  the 
jury  whether,  in  their  opinion,  D.  had  given 
permission,  and  they  found  that  he  had ;  they 
also  found  that  B.  acted  under  the  defendant  s 
authority  in  instituting  the  proceedings,  and  the 
judge  having  expressed  his  opinion  that  there 
was  absence  of  reasonable  and  probable  cause : 
— Held,  that  he  was  correct  in  so  deciding,  and 
that,  independently  of  the  permission  given  by 
D.,  there  was  no  reasonable  or  probable  cause  for 
instituting  the  proceedings.  Mitchell  v.  Wil- 
liams, 11  M.  &  W.  205  ;  12  L.  J.,  Ex.  193. 


was  a  very  respectable  man,  and  not  likely  to 
have  committed  the  offence.  The  defendant, 
however,  persisted  in  his  charge,  and  he  was 
taken  before  a  magistrate.  In  an  action  for  a 
malicious  arrest : — Held  that  it  was  a  misdirec- 
tion to  tell  the  jury,  that  if  the  defendxmt 
believed  the  good  character  given  by  the  con- 
stable, and  persisted  in  his  charge  merely  from 
obstinacy,  it  put  an  end  to  the  reasonable  or 
probable  cause  for  taking  A.  into  custody.  Mw- 
4frave  v.  Newall,  1  M.  &  W.  582 ;  2  Gale,  91 ; 
1  Tyr.  &  G.  957  ;  5  L.  J.,  Ex.  227. 

If  C.  is  intrasted  to  receive  money  for  A.,  with 
a  written  direction  for  its  application,  and  C. 
writes  a  letter  to  A.  stating  that  he  has  not 
received  it,  when  in  fact  he  has,  this  is  sufficient 
evidence  of  probable  cause  to  render  a  prosecu- 
tion of  C' under  the  7  &  8  Geo.  4,  c.  29,  s.  49,  not 
malicious.    Eagar  v.  Dyott,  5  Car.  &  P.  4. 

In  an  action  for  nudicious  prosecution,  the 
eharge  having  been  for  stealing  a  horse  left  with 
A  servant  to  shew  with  a  view  to  a  sale,  and  the 
horse  having  been  bought  honestly  and  openly  : 
—  Held,  that  there  was  no  reasonable  cause. 
Held,  also,  that  the  facts,  not  having  been  fully 
and  fairly  stated,  and  there  being  apparently 
-some  anger  on  the  part  of  the  prosecutor,  there 
was  evidence  of  malice.  Stewart  v.  Beaumont, 
4  F.  &  F.  1034. 

Claim  of  Bight.j-^In  an  action  for  mali- 
ciously causing  the  plaintiff  to  be  arrested,  it 
appeared  that  he  was  employed  to  work  up  some 
timber  into  spars,  under  a  contract  with  H.,  by 
which  he  was  to  be  >paid  482.,  by  weekly  instal- 
ments, during  the  progress  of  the  work,  and  the 
balance  on  tiie  completion  of  it.  Before  the 
work  was  completed  H.  assigned  all  his  goods  to 
the  defendant  and  others,  for  the  benefit  of  his 
•creditors  generally.  At  this  time  about  19Z. 
remained  due  to  the  plaintiff,  as  the  value  of  the 
work  done  up  to  that  time.  The  plaintiff  went 
to  the  defendant's  yard,  where  the  spars  were, 
And  asked  for  them,  and  on  the  defendant's  fore- 
man refusing  to  give  them  up,  he  took  them  the 
next  morning,  at  four  o'clock  a.m.  His  attorney 
then  wrote  to  the  defendant's  attorney  to  say 
that  he  claimed  a  lien  on  the  spars.  The  defen- 
dant demanded  them  back,  bat  the  plaintiff 
refused  to  give  them  up.  The  plaintiff  was  then 
taken  into  custody  for  stealing  the  spars,  on  the 
information  and  complaint  of  the  defendant. 
He  asked  the  defendant  why  he  gave  him  into 
<5ustody ;  to  which  the  defendant  replied,  "  You 
had  no  right  to  take  the  spars  away ;  I  think 
you  merely  fetched  them  away  to  get  what  was 
your  due  *  : — Held,  that  there  was  evidence  of 
the  absence  of  reasonable  and  probable  cause  for 
the  charge.  Huntley  v.  Simson,  2  H.  &  N.  600  ; 
27  L.  J.,  Ex.  134  ;  6  W.  R.  106. 

The  plaintiff  having  become  tenant  to  the 
dcfcndaiit,  who  resided  in  Wiltshire,  of  a  house 
and  lands  in  Carmarthenshire,  together  with  the 
exclusive  right  of  sporting  over  lands  adjacent, 
belonging  to  the  defendant,  fished  one  of  the 
ponds  by  cutting  down  the  dam,  and  but  few  fish 
having  been  caught,  D.,  who  was  the  defendant's 
local  agent,  suggested  to  the  plaintiff  that  he 
might  fish  a  certain  pond  on  the  estate  by  cutting 
•down  a  bank  and  placing  a  net  to  catch  the  fish, 
which  the  plaintiff  accordingly  afterwards  did 
•during  the  tenancy,  and  a  few  fish  were  taken. 
Disputes  having  afterwards  arisen  between  the 
plaintiff  and  d^endant,  B.  laid  an  information 
Wore  magistrates   against   the   plaintiff   for 


Forcible  Entry.]  —  L.,  being  entitled 

to  the  possession  of  premises,  entered  upon 
them,  but  was  afterwards  ejected  by  T.  and  W. 
He  then  indicted  them  for  a  forcible  entry,  but 
they  were  acquitted.  They  then  brought  an 
action  against  him  for  malicious  prosecution  : — 
Held,  that  the  action  could  not  be  maintained, 
as  the  facts  shewed  that  L.  had  a  right  to  the 
possession,  and  there  was  therefore  reasonable 
and  probable  cause  for  the  indictment.  Lows  v. 
Telford,  45  L.  J.,  Ex.  613 ;  1  App.  Cas.  414  ;  35 
L.  T.  69— H.  L.  (E.) 

Knowledge  of  what  Xvidenoo  was  Given.]— 
In  actions  against  a  railway  company  for 
malicious  prosecution,  it  appeared  that  there  had 
been  a  disturbance  and  struggle  at  one  of  the 
company's  stations  between  their  servants  and 
some  passengers,  and  that  after  the  struggle  was 
over,  and  W.,  who  had  been  one  of  such  passen- 
gers, had  left  the  station  and  was  walking  away, 
A.,  one  of  the  company's  servants,  who  had  been 
engaged  in  such  struggle,  and  who  was  a  sworn 
constable,  took  W.  into  custody  on  the  chaige, 
first,  of  being  drunk,  and  on  the  sergeant  of  the 
police  station  refusing  to  take  that  charge,  then 
for  assaulting  A.  in  the  discharge  of  his  duty. 
During  the  struggle  and  before  it  was  over,  the 
plaint±S  S.,  another  of  such  passengers  who  had 
taken  part  in  the  struggle,  was  given  into 
custody  by  A.,  and  removed  to  the  police-station 
and  there  charged,  in  the  first  instance,  with 
being  drunk  and  refusing  to  quit  the  company's 
premises,  and  afterwards  with  assaulting  the 
company's  officers  in  the  execution  of  their  duty. 
The  instructions  issued  by  the  company  to  their 
servants,  who  were  sworn  constables,  were  that 
they  might,  when  on  duty,  take  into  custody  any 
one  whom  they  might  see  commit  an  assault  at 
any  of  the  stations,  "and  for  the  purpose  of 
putting  an  end  to  any  fight  or  affray,"  but  that 
such  power  was  to  be  used  with  extreme  caution, 
and  not  if  the  fight  or  affray  was  at  an  end 
before  they  interfered.  The  attorney  for  the 
company  appeared  before  the  magistrates  to 
prosecute,  and  both  plaintiff  were  committed 
for  trial,  and  afterwards  prosecuted  by  the  com- 
pany at  the  sessions  and  acquitted.  In  order  to 
shew  the  absence  of  reasonable  and  probable 
cause,  the  depositions  of  the  servants  of  the 
company  before  the  magistrate  were  put  in  evi- 
dence, but  they  contained  evidence  of  assaults 
upon  such  servants,  and  particularly  of  an  assault 
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OQ  A.  in  the  execution  of  his  daty  as  a  constable : 
— ^Held,  that  inasmuch  as,  if  the  facts  stated  iu 
the  depositions  of  the  company's  servants  had 
been  communicated  to  the  company^s  attorney 
before  appearing  to  prosecute,  and  there  was  no 
evidence  that  they  had  not  been,  he  might 
reasonably  have  considered  there  was  a  probable 
cause  for  the  prosecution  ;  there  was  no  evidence 
of  the  absence  of  probable  cause,  and  the  onus 
being  with  the  plaintiff  to  shew  such  absence,  it 
was  not  for  the  company  to  shew  that  they 
undertook  the  prosecution  with  a  knowledge  of 
the  testimony  their  servants  were  prepareid  to 
give.  Walker  v.  S.  E.  Ry.,  39  L.  J.,  0.  P. 
346:  L.  B.  6  C.  P.  640 ;  23  L.  T.  14 ;  18  W.  B. 
1032. 

Hature  of  Evidenoe.l — ^A  trustworthy  servant 
informed  his  master,  whose  gun  had  been  stolen, 
that  a  credible  person  (one  Bobinson)  had  told 
him  that  he  had  seen  the  gun  with  a  young  man 
in  the  village ;  and  went  on  to  inform  the  master, 
as  the  fact  was,  that  he  had  brought  Bobinson 
and  the  accused  together,  and  haid  heard  the 
accusation  repeated  in  the  presence  of  the 
accused;  that  they  had  then,  at  the  proposal 
of  the  accused,  gone  together  to  the  place  where 
Bobinson  stated  he  hiud  seen  ,the  gun,  namely, 
a  bam  of  the  father  of  the  accus^ ;  and  that 
they  there  had  found  a  gun  which  Bobinson  said 
was  not  the  gun  he  had  seen  there  on  a  former 
occasion.  The  master  thereupon  gave  the  accused 
into  custody,  and  the  latter  having  been  tried  and 
acquitted,  brought  an  action  for  false  imprison- 
ment. The  judge  directed  the  jury  that  if  the 
master  had  acted  on  the  information  of  his 
servant  without  making  inquiry  of  Bobinson  he 
must  be  taken  to  have  acted  on  hearsay  evidence, 
and  without  reasonable  and  probable  cause.  The 
jury  found  for  the  plaintiff : — Held,  that  the  latter 
part  of  the  information  given  by  the  servant  was 
an  original  account  and  not  merely  a  confirma- 
tion of  the  hearsay  evidence  contained  in  the  first 
part  of  his  information,  and  that  it  was  a  mis- 
direction by  the  judge  to  direct  the  jury  that 
there  was  no  reasonable  and  probable  cause  for 
the  arrest  of  the  suspected  person,  on  the  assump- 
tion that  the  information  on  which  the  arrest 
had  been  ordered  was  derived  from  hearsay  evi- 
dence only.  LUter  v.  Perryman^  39  L.  J.,  Ex. 
177  ;  L.  B.  4  H.  L.521 ;  23  L.  T.  269  ;  19  W.  B.  9. 

The  porter  of  a  silk  mercer,  whose  duty  it  was 
to  sleep  in  the  warehouse  at  night,  pointed  out 
to  his  master  that  some  silk  had  been  stolen  by 
cutting  the  same  out  of  larger  pieces  and  then 
sewing  on  the  ends  of  same.  As  the  duties  of  the 
porter  gave  him  no  opportunity  of  becoming 
acquainted  with  the  state  of  the  silk,  suspicion 
against  him  was  excited,  and  a  search  being  made, 
a  chain  and  seal  were  found  in  a  box  of  which 
the  porter  kept  the  key  and  of  which  he  had  the 
use,  and  which  were  identified  by  his  master  as 
belonging  to  him,  and  the  porter  was  given  into 
custody  upon  a  charge  of  stealing  the  silk  and 
the  chain  and  seal.  It  turned  out  that  the  silk 
was  stolen,  but  not  by  the  porter,  and  that  the 
chain  and  seal  had  been  given  to  him,  which  at 
the  time  the  charge  was  made  his  master  had 
forgotten.  In  an  action  for  malicious  prosecu- 
tion : — Held,  first,  that  there  was  sufficient 
evidence  of  reasonable  and  probable  cause  for 
giving  the  plaintifE  into  custody  irrespective  of 
anything  connected  with  the  chain  and  seal ; 
secondly,  that  the  circumstances  of  suspicion  at 
the  time  connected  with  the  finding  of  the  chain 


and  seal  were  some  evidence  of  reasonable  and 
probable  cause  for  suspecting  that  the  plaintiff 
had  stolen  the  silk.  Wilkinson  v.  Foote^  6  W.  B. 
22. 

A  defendant  in  an  action  for  maliciously  and 
without  reasonable  or  probable  cause  procuring 
the  plaintifE  to  be  apprehended  on  a  charge  of 
felony,  cannot  rely  on  circumstances  of  mere  sus- 
picion as  evidence  of  reasonable  or  probable  cause  , 
for  a  defence  to  the  action.  JSustt  v.  GlbbonSf 
30  L.  J.,  Ex.  76. 

A  robbery  had  been  committed  by  A.,  who 
immediately  absconded.  The  plainti^  who  had 
been  a  fellow-workman  with  A.,  had  been  heard 
to  say  that  he  (the  plaintiff)  had  heard,  a  few 
hours  after  the  robbeiy,  that  A.  had  absconded,, 
and  that  A.  had  previously  told  him  (the  plaintiff) 
that  he  intended  to  go  to  Australia.  A.  had  also- 
been  seen,  early  in  the  morning  after  the  robbery  ^ 
coming  from  a  public  entry  leading  to  the  back 
door  of  the  plaintiff's  house.  The  defendant, 
the  plaintiffs  master,  having  been  informed  of 
these  circumstances,  caused  the  plaintiff  to  be 
apprehended  and  charged  before  magistrates- 
with  the  robbery : — Held,  no  evidence  of  reason- 
able or  probable  cause,  justifying  the  plaintiff  in. 
making  the  charge.    lb. 

The  defendant,  who  was  robbed  in  a  crowd,, 
gave  a  description  of  the  offender  to  the  police,  who- 
on  this  arrested  the  plaintiff.  The  plaintiff  was 
charged  and  remanded  on  bail.  Having  sur- 
rendered and  the  defendant  not  appearing,  he- 
was  discharged.  The  defendant  was  subsequently 
informed  that  the  plaintiff  was  not  the  thief,  but 
notwithstanding  he  took  out  a  fresh  warrant : — 
Held,  that  the  defendant's  failure  to  appear 
before  the  magistrate,  coupled  with  the  pro- 
curing of  a  fresh  warrant,  was  evidence  of  want. 
of  probable  cause  and  also  of  malice.  ShujffU^ 
bottom  V.  Allday,  5  W.  B.  315. 

A  farmer  having  lost  two  trusses  of  straw  and 
finding  the  plaintiffs  soon  afterwards  at  a  place 
some  two  or  three  miles  distant  with  some  loose 
straw  in  a  cart,  gave  them  into  custody  with 
some  expression  of  irritation  and  prosecuted  them 
for  stealing  it : — Held,  that  if  the  straw  was  of 
the  same  kind  as  that  lost,  and  in  particular  if  it 
was  clean  and  new,  there  was  probable  cause 
for  suspicion ;  but  if  otherwise,  there  was  not 
probable  cause  ;  and  if  the  juiy  thought  that  the 
defendant  had  acted  under  irritation,  rashly,  and 
rather  through  the  Influence  of  angry  feeling 
than  with  reasonable  care  or  due  inquiry,  there 
was  evidence  of  malice  on  a  count  for  malicious 
prosecution.  Darling  v.  Cboper^  11  Cox,  C.  G. 
533. 

Beasonable  and  probable  cause  may  be  shewn 
by  evidence  which  would  make  a  prim&  facie  case 
such  as  would  justify  a  criminal  charge,  although 
it  might  be  insufficient  to  convict,  and  although 
it  might  require  confirmation  by  further  evidence 
not  disclosed  or  discovered  by  the  prosecutoi 
until  after  he  had  given  the  plaintiff  into  custody. 
Dawson  Y,  VansandaUj  11  W.  B.  516. 

Evidence  of  an  accomplice,  that  he  had  been 
tampered  with  by  the  attorney  for  the  defence, 
coupled  with  a  letter  found  on  the  person  of  the 
attorney,  after  his  arrest  on  the  criminal  charge, 
is  evidence  of  reasonable  cause  for  its  prosecu- 
tion,   lb. 

Similarity  of  handwriting  is  not,  per  se,  and 
without  other  circumstances,  probable  cause  for  - 
preferring  a  charge  of  perjury  against  a  person 
whose  handwriting  is  like  that  of  a  forged  instru- 
ment.    Clements  v.  Ohrly,  2  Car.  &  K.  686. 
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Infoimatlon  received  from  persoiiB  apparently 
res^^ectable,  and  believed  to  be  credible,  is  sufficient 
evidence  of  reasonable  and  probable  cause  for  a 
prosecution.  CfuUfield  v.  Omeford,  4  F.  &  F.  1008. 

In  justifying  giving  a  person  into  custody  on  a 
charge  of  felony,  it  is  sufficient  to  prove  such 
facts  as  constitute  a  reasonable  and  probable 
cause  for  the  charge,  although  the  defendant  may 
have  acted  not  merely  on  those  facts  which  are 
proved,  but  also  on  others,  the  truth  of  which, 
although  alleged  in  the  plea,  are  either  not 
proved,  or  are  disproved.  Hailu  v.  Marki^  7 
U.  &  N.  66 ;  80  L.  J.,  Ex.  389  ;  7  Jur.  (K.S.)  851 ; 
4  L.  T.  805  ;  9  W.  B.  808. 

A  female  who  occupied  a  house  belonging  to 
the  defendant,  saw  a  man,  on  a  Sunday,  throw  a 
stone  at  the  windows  of  the  house.  She  imme- 
diately pointed  out  to  the  defendant  two  men 
running  away,  saying,  "  It  was  one  of  them,  the 
one  with  the  stick,"  and  telling  him  to  arrest 
them.  He  did  so ;  and  one  of  them,  the  plaintifE, 
was  proved  to  be  the  one  who  had  thrown 
the  stone: — Held,  that  there  was  reasonable 
ground  for  giving  him  into  custody.  Janes  v. 
ffotoeU,  29  L.  J.,  Ex.  19  ;  1 L.  T.  330  ;  8  W.  B.  151. 

Intent.] — The  mere  fact  that  a  report 

and  balance-sheet  prepared  and  published  by  the 
secretary  of  a  public  company,  contain  errors  or 
misstatements,  does  not  afford  reasonable  and 
probable  cause  for  charging  him  criminally 
imder  the  Larceny  Act,  1861,  s.  84,  and  will  be 
no  defence  to  an  action  for  malicious  prosecution 
brought  by  him  if  he  has  been  so  charged,  unless 
some  proof  be  given  that  he  made  and  circulated 
the  report  and  balance-sheet  as  a  wilful  falsehood 
and  with  a  fraudulent  intent.  Ayret  t.  Elborough^ 
22  L.  T.  106. 

Inference   firom  robeequent  Acts.]  —  In 

an  action  for  malicious  prosecution  the  conduct 
of  the  defendant  subsequent  to  the  making  of  the 
charge  may  be  looked  at  with  a  view  to  shew 
malice.  Where,  therefore,  the  defendant  had, 
without  reasonable  or  probable  cause,  charged  the 
plaintiff  with  leaving  his  wife  and  family  charge- 
able to  the  parish,  and  after  the  plaintiff  had  b^n 
arrested,  and  before  he  had  been  brought  before 
a  magistrate,  colluded  with  a  parish  officer  to  get 
the  plaintiff's  wife  into  the  workhouse : — Held, 
that  the  jury  might  infer  malice  from  such  con- 
duct. Heath  Y.  Meape,  1  H.  &  N.  478  ;  26  L.  J., 
M.  0.  49  ;  6  W.  B.  23. 

Some  Chargei  preferred  malioionsly  and 
without  Canse.1 — If  a  plaintiff  declares  in  an 
action  that  the  defendant  maliciously  and  with- 
out probable  cause  preferred  an  indictment, 
setting  it  forth,  the  averment  is  proved,  if  some 
charges  in  the  indictment  were  maliciously  and 
without  probable  cause  preferred,  although  there 
was  good  ground  for  others  of  the  charges  pre- 
ferred. Heed  v.  Taylor,  4  Taunt.  616 ;  13  B.  B. 
701.  And  see  ElUt  v.  AbrahaiM,  8  Q.  B.  709  ; 
15  L.  J.,  Q.  B.  221. 

The  plaintiff  was  indicted  under  s.  4  of  the 
Newspaper  Libel  Act,  though  only  committed 
for  trial  under  s.  5.  In  an  action  for  malicious 
prosecution: — ^Held,  that  he  had  been  put  on 
his  trial  wantonly  and  that  there  was  an  absence 
of  reasonable  and  probable  cause ;  he  was  there- 
fore entitled  to  maintain  an  action  for  malicious 
prosecution  under  s.  4  of  the  act.  Boaler  v. 
Holder,  51  J.  P.  277. 


Undisolosed  Facts  enfficient  to  rapport 
Charge.] — In  an  action  for  malicious  prosecu- 
tion, it  appeared  that  the  defendant's  traveller 
applied  to  P.  for  payment,  that  P.  shewed  him  a 
receipt  of  the  plaintiff  Twho  had  formerly  been 
the  defendant's  travelled  for  20Z.,  which  he  never 
accounted  for ;  that  the  defendant  on  learning 
this  communicated  with  P.  who  sent  the  receipt 
and  reaffirmed  the  payment,  that  the  defendant 
then  consulted  his  attorney,  and  charged  the 
plaintiff  with  embezzlement  before  a  magistrate, 
who  dismissed  the  charge ;  it  also  appeared  that 
there  were  other  cases  which,  if  known  to  the 
defendant,  would  clearly  have  justified  him 
in  making  the  charge,  but  it  was  not  shewn 
whether  he  knew  of  them  when  he  made  it : — 
Held,  that  the  plaintiff  had  failed  to  shew  the 
absence  of  reasonable  and  probable  cause,  because 
(per  Bovill,  C. J.)  the  facts  of  P.'s  case  shewed 
reasonable  and  probable  cause,  or  because  at  all 
events  (per  Byles,  J.  and  Brett,  J.),  as  the  plain- 
tiff did  not  shew  the  contrary,  the  defendant 
was  to  be  assumed  to  have  known  of  the  other 
matters.    Broohn  v.  Blain,  39  L.  J.,  C.  P.  1. 

Interference  of  Judge — ^Eridenoe  of  Connsel.] 
— In  an  action  for  false  imprisonment  and  mali- 
cious prosecution,  to  whicn  the  defence  was  a 
justification  on  the  ground  of  embezzlement,  it 
appeared  that  the  plaintiff  had  been  servant  to 
the  defendant,  and  was  by  him  given  into 
custody  on  a  charge  of  embezzlement,  and  taken 
before  magistrates,  when  a  day-book  kept  by  him 
was  produced  by  the  prosecution,  and  no  entry 
founa  of  the  sum  in  question.  The  plaintiff  was 
remanded,  but  bailed,  and  on  a  further  hearing 
the  book  was  again  produced,  and  found  to 
contain  the  entry,  whereupon  the  charge  was 
dismissed.  At  the  trial  of  the  action  the  defen- 
dant's counsel  charged  the  plaintiff  with  having 
when  on  bail  surreptitiously  made  that  entry  in 
the  book.  The  judge,  observing  in  court  a 
barrister  who  had  been  counsel  for  the  plaintiff 
on  both  occasions  when  he  was  before  the  magis- 
trates, said  he  ought  to  be  examined  as  to 
whether  the  entry  was  in  the  book  at  the  first 
examination.  He  was  accordingly  examined  by 
the  defendant's  counsel,  and  deposed  that  in  his 
belief  it  was  not  The  judge  told  the  jury  that 
if  the  plaintiff  made  that  entry  surreptitiously 
it  was  the  strongest  evidence  of  his  guilt ;  adding, 
that  he  was  ashamed  to  put  it  as  matter  of  doubt, 
because  they  had  the  evidence  of  the  counsel 
whose  duty  it  was  to  make  the  investigation. 
The  jury  having  found  for  the  defendant : — 
Held,  first,  that  the  evidence  was  rightly  received, 
as  the  fact  deposed  to  by  the  counsel  was  not  a 
privileged  communication  ;  secondly,  that  the 
judge  had  not  improperly  interfered  with  the 
conduct  of  the  cause  by  calling  him  as  a  witness ; 
and  thirdly,  that  the  observations  of  the  judge  to 
the  jury  on  his  evidence  were  not  a  misdirection, 
or  a  ground  for  a  new  trial.  Broum  v.  Foster,  1 
H.  &  N.  736  ;  26  L.  J.,  Ex.  249  ;  3  Jur.  (N.8.) 
245 ;  5  W.  B.  292.  And  see  Skrosbery  v. 
Osmtutouy  37  L.  T.  792. 

Opinion  of  Conniel.] — In  an  action  for  a 
malicious  prosecution,  it  is  no  answer  that  the 
defendant  was  encouraged  in  what  he  did.  by 
the  opinion  of  counsel,  if  the  statement  of  facts 
was  incorrect,  or  the  opinion  ill  founded.  Hewlett 
V.  Cruchley,  5  Taunt.  277.  And  see  Abrath  v. 
North-Eastern  By,,  ante,  col.  734. 
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1.  Parties. 

Action  againit  Corporation.] — An  action  for 
a  malicious  prosecution  will  lie  against  a  com- 
pany. StetenM  v.  Midlaiid  Ry.^  infra,  not 
followed.  Edwardi  t.  Midland  Ry.^  50  L.  J., 
Q.  B.  281 ;  6  Q.  B.  B.  287 ;  43  L.  T.  694 ;  29 
W.  R.  609  ;  45  J.  P.  374. 

An  action  for  malidons  prosecution  will  lie 
against  a  corporation  or  a  limited  company. 
Kent  y.  Courage  ^  Co.,  55  J.  P.  264. 

Per  Lord  Bramwell :  An  action  for  malicious 
prosecution  will  not  lie  against  a  corporation 
aggregate.  Abrath  y.  North-Etutem  Ry.,  55 
L.  J.,  Q.  B.  467  ;  11  App.  Cas.  247 ;  55  L.  T.  63  ; 
60  J.  P.  659— H.  L.  (E.) 

A  man  was  arrested  on  a  warrant  issued  on 
the  sworn  information  of  an  officer  employed  by 
a  railway  company  on  a  charge  of  theft ;  he  was 
taken  before  a  magistrate  and  remanded  for  a 
week  at  the  request  of  an  attorney  employed  by 
the  company,  and  was  ultimately  discharged. 
At  the  trial  of  an  action  for  malicious  prosecu- 
tion against  the  railway  company,  he  denied 
that  he  was  guilty  of  the  theft,  and  the  judge 
nonsuited  :  —  Held  (per  Kelly,  C.B.,  and 
Cleasby,  B.),  that  the  nonsuit  was  wrong ;  but 
per  BramwelL  B.,  that  the  nonsuit  was  right; 
and  that  no  action  for  malicious  prosecution  will 
lie  against  a  railway  company,  for  a  corporation 
aggregate  is  in  law  incapable  of  acting  mali- 
ciously. Henderson  y.  Midland  Ry,^  24  L.  T. 
881  ;  20  W.  R.  23. 

A  railway  company,  though  a  corporation,  is 
liable  to  an  action  for  false  imprisonment,  if  that 
imprisonment  is  committed  by  its  authority,  and 
Buch  authority  need  not  be  under  seal,  but  it  lies 
upon  the  party  to  giye  eyidence  justifying  the 
jury  in  finding  that  the  persons  actually  im- 
prisoning him  or  some  of  them  had  authority 
from  the  company  to  do  so.  Qoff  y.  O.  N, 
Ry,,  3  El.  &,  El.  672 ;  30  L.  J.,  Q.  B.  148 ;  7 
Jur.  (N.B.)  286  ;  3  L.  T.  860. 

An  incorporated  railway  company  is  not  liable 
for  a  malicious  prosecution,  in  respect  of  a  criminal 
proceeding  instituted  by  their  scryant  without 
their  knowledge  or  direction.  Stevens  y.  Midland 
Countifs  Ry.,  2  C.  L.  R.  1300  ;  10  Ex.  352 ;  23 
L.  J.,  Ex.  328  ;  18  Jur.  932. 

If  a  servant  of  a  corporation  commits  an 
assault  by  the  authority  of  the  corporation,  an 
action  for  assault  and  battery  is  maintainable 
against  the  corporation.  Eastern  Counties  Ry. 
V.  Broom,  6  Ex.  314 ;  6  Railw.  Cas.  743 ;  20 
L.  J.,  Ex.  196  ;  15  Jur.  297— Ex.  Ch. 

If  an  assault  is  committed  on  behalf  and  for 
the  benefit  of  a  corporation,  the  corpoL*Htion  may 
ratify  the  act  of  the  agent,  and  if  they  do  so  they 
render  themselyes  liable  to  an  action  for  the 
assault.    Ih, 

If  a  servant  of  a  railway  company,  acting  on 
behalf  of  the  company,  assaults  and  imprisons  a 
passenger,  to  compel  him  to  pay  his  fare  for 
riding  in  a  carriage  of  the  company,  the  act  of 
the  servant  is  one  which  may  be  for  the  benefit 
of  the  company  and  may  be  ratified  by  the 
company.    Ih, 

Tmatee  in  Bankruptcy.] — ^A  trustee  in  bank- 
ruptcy may  be  liable  to  be  proceeded  against  for 
malicious  prosecution  of  the  bankrupt,  even 
when  the  prosecution  has  been  directed  oy  order 


of  the  court.      Mittens  y.  Foreman,  58  L.  J.^ 
Q.  B.  40. 


Authority  of  Berranta  to  Proaocnto  on  Behalf 
of  Master.] — In  an  action  for  malicious  prosecu- 
tion against  an  incorporated  banking  company, 
the  jury  found  that  the  same  had  been  authorised 
on  behalf  of  the  bank  by  W.,  the  acting  manager, 
and  were  directed  by  the  judge  that  it  was  to  be 
inferred  from  W.'s  position  as  manager  that  he 
had  sufficient  power  under  the  circumstances  for 
directing  a  prosecution.  A  rule  nisi  to  enter  a 
nonsuit  or  for  new  trial  was  discharged : — ^Held, 
on  appeal,  that  assuming  the  prosecution  to  have 
bem  authorised  by  W.,  the  direction  to  the  jury 
to  the  effect  that  it  was  to  be  inferred  from  W.'a 
position  that  he  had  authority  to  direct  the 
prosecution  was  on  the  evidence  incorrect. 
Bank  of  New  South  Wales  y.  Otcston,  48  L.  J.,. 
P.  C.  25  ;  4  App.  Cas.  270 ;  40  L.  T.  500 ;  14 
Cox,  C.  C.  267— P.  C . 

The  arrest,  and  still  less  the  prosecution  of 
offenders,  is  not  within  the  ordinary  routine  of 
banking  business,  and  therefore  not  within  the 
ordinary  scope  of  a  bank  manager*s  authority. 
Evidence  accordingly  is  required  to  shew  that 
such  arrest  or  prosecution  is  within  the  scope  of 
the  duties  and  class  of  acts  such  manager  ia 
authorised  to  perform.  That  authority  may  be 
general,  or  it  may  be  special  and  derived  from 
the  exigency  of  the  particular  occasion  on  which 
it  Is  exercised.  In  the  former  case  it  is  enough 
to  shew  commonly  that  the  agent  was  acting  in 
what  he  did  on  behalf  of  the  principal ;  but  in 
the  latter  case  evidence  must  be  given  of  a  state 
of  facts  which  shews  that  such  exigency  is 
present,  or  from  which  it  might  reasonably  be 
supposeid  to  be  present.    Ih, 

Police.] — ^Where  a  party  charges  another  with 
felony,  a  police  officer  ought  to  take  him  into 
custody,  unless  there  are  circumstances  shewing 
that  the  charge  is  an  unreasonable  one.  If  he 
takes  the  party  into  custody  where  there  are 
such  circumstances,  he  is  liable  to  an  action  for 
false  imprisonment.  Sbgff  v.  Ward,  3  H.  &  K^ 
417 ;  27  L.  J.,  Ex.  443 ;  4  Jur.  (K.S.)  885 ;  6. 
W.  B.  595. 

A  police  constable  having  imprisoned  the 
plaintiff  in  a  cell,  on  a  charge  of  aiding  another 
person  in  assaulting  him  in  the  execution  of  his 
duty,  some  hours  afterwards  the  defendant  (the 
chief  constable)  arrived  at  the  station,  and,  on 
the  report  of  another  constable,  without  inquiring 
into  the  facts,  handcuffed  the  plaintiff  and  took 
him  before  the  magistrate,  who  dismissed  the 
charge  : — Held,  that  the  defendant,  in  order  to- 
justify  himself,  was  bound  to  shew  that  the 
charge  was  well  founded ;  and  that,  having 
failed  to  do  so,  he  and  all  other  persons  con- 
cerned in  the  imprisonment  of  the  plaintiff  were 
liable  in  trespass.  Oriffin  v.  Colman^  4  H.  &  N. 
265;  28  L.  J.,  Ex.  134. 

Persons   giving   Information    to.]  —  A 

party  is  not  liaUe  to  an  action  for  false  im- 
prisonment who,  seeing  a  man  in  custody  of 
a  constable  for  a  supposed  offence,  points  out 
another  as  the  real  criminal,  and  does  not  direct 
the  constable  to  tiU^e  that  party  into  custody. 
Gotden  v.  Elfick,  4  Ex.  445  ;  19  L.  J.,  Ex.  9  ;  13 
Jur.  989. 

The  defendant,  having  missed  two  pairs  of 
horse  clippers  from  his  stables,  sent  for  a  police 
constable  and  said,  "1  have  had  two  pairs  of 
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clippers  stolen  from  me,  and  thej  were  last  seen 
in  the  possession  of  Danby."  Thereupon  the 
constable,  having  made  inqniry,  and  without 
communicating  with  the  defendimt,  arrested  the 
plaintiff,  who  was  taken  before  the  magistrate 
and  committed  for  trial : — ^Held,  that  there  was 
no  evidence  that  the  defendant  was  actively 
instrumental  in  putting  the  criminal  law  in 
force,  and  therefore  he  was  not  the  prosecutor, 
and  not  liable  in  an  action  for  false  imprison- 
ment and  malicious  prosecution.  Danby  v. 
Beardtley^  43  L.  T.  603.  See  also,  Browne  v. 
Stradling,  5  L.  J.,  C.  P.  295. 

Oiying  in  Charga  ol] — The  fact  that  the 

defendant  signed  the  charge-sheet,  and  appeared 
before  the  magistrate  against  the  plaintiff,  is 
strong,  though  not  conclusive,  evidence  that  he 
authorised  the  arrest.  Harris  v.  Digmtm,  29 
L.  J.,  Ex.  23  ;  1  L.  T.  169. 

A  felony  having  been  committed,  the  defen- 
dant sent  for  a  policeman,  who,  on  the  defendant's 
information,  and  on  inquiries  made  by  himself, 
arrested  the  plaintiff.  The  defendant  accom- 
panied the  policeman  to  the  station,  and  signed 
the  charge-sheet : — Held,  that  he  was  not  liable 
in  trespass.  Grinliam  v.  Willey^  4  H.  &N.  496  ; 
28  L.  J.,  Ex.  242 ;  5  Jur.  (NJB.)  444  ;  7  W.  R. 
463. 

The  person  giving  another  in  charge  for 
felony,  and  assisting  a  constable  in  the  arrest, 
is  not  entitled  to  an  acquittal  on  the  general 
issue  in  trespass  brought  against  him,  together 
with  the  constable.  Mough  v.  Marehant^  M .  &  M. 
510. 

If  A.,  having  been  robbed,  suspects  B.  to  be 
guilty,  and  takes  him  and  delivers  him  into  the 
charge  of  a  constable  present,  B.  (if  innocent) 
may  maintain  trespass  against  A.  Stofiehovse  v. 
Mliotty  6  Term  Rep.  315  ;  1  Esp.  272  ;  3  R.  R. 
183. 

A.  telling  a  policeman  to  take  charge  of  B.  is 
the  same  as  his  telling  the  policeman  to  take  him 
into  custody,  and  is  sufficient  to  support  an  action 
for  false  imprisonment  by  B.  against  A.  WJieeler 
V.  WhUing,  9  Car.  &  P.  "262. 

Authoritj  of  Agent.]— The  plaintiff,  a 

workman  employed  in  the  defendants'  factory, 
was  discharged  with  others  in  consequence  of 
slackness  of  work.  He  carried  away  with  his 
own  tools  one  belonging  to  the  defendants,  which, 
when  he  found  inquiry  was  made  for  it  he 
returned  to  the  foreman  of  the  factory.  When 
he  afterwards  called  about  it  at  the  factory,  a 
detective  was  present  who  asked  the  foreman  if 
he  gave  the  plaintiff  in  charge  for  stealing  the 
tool,  to  which  the  foreman  replied  he  must  see 
the  defendants'  managing  director  first.  The 
plaintiff  and  the  detective  went  together  to  the 
police-station,  and  the  foreman  afterwards 
appeared  and  charged  the  plaintiff,  and  signed 
the  charge-sheet.  The  next  morning,  the  plaintiff 
having  ^n  locked  up  idl  night,  the  defendants' 
managing  director  gave  evidence  against  the 
plaintiff,  but  the  charge  was  dismissed.  Upon 
that,  the  managing  director  made  a  remark 
impugning  the  magistrate's  decision,  for  which 
he  was  called  to  order.  The  plaintiff  brought  an 
action  in  a  county  court  for  false  imprisonment ; 
at  the  end  of  the  plaintiff's  case  the  judge 
refused  to  nonsuit ;  and  the  jury  found  a  verdict 
of  601,  for  the  plaintiff : — Held,  that  these  facts 
afforded  no  evidence  that  the  managing  director 
ratified  the  foreman  s  action  in  the  matter  ;  and 


that  a  nonsuit  must  be  entered.  Held,  also, 
that,  under  the  circumstances,  the  managing 
director  had  no  power  to  render  the  defendants 
liable  in  the  action.  Bawe  v.  London  Pianoforte 
Co,,  34  L.  T.  450 ;  13  Cox,  C.  C.  211. 

A  servant  has  an  implied  authority  to  give  a 
person  into  custody  only  when  it  is  necessary  to 
take  such  a  step  to  protect  his  master's  property. 
If  a  servant  g^ves  a  person  into  custody,  when  no 
such  danger  exists,  the  master  will  not  be  liable. 
Stevens  v.  IfiTuhelwood,  65  J.  P.  841 — C.  A. 
S.  P.,  AbraJiams  v.  Beakin^  60  L.  J..  Q.  B.  238  ; 
[1891]  1  Q.  B.  516  ;  63  L.  T.  690  ;  39  W.  R.  183  ; 
55  J.  P.  212— C.  A. 

Whetlier  Agent's  Act  antliorited  or  ratiflod.] 
— ^The  defendant's  son,  a  youth  about  seventeen 
or  eighteen,  in  his  employ,  caused  a  servant  whom 
he  suspected  of  obtaining  money  from  him  by 
false  pretences,  to  be  apprehended  and  taken 
before  a  magistrate,  who  remanded,  but  ulti- 
mately discharged  him.  After  the  remand,  the  son 
told  his  father  what  he  had  done ;  the  latter  did 
not  prohibit  his  son  from  proceeding  in  the 
matter,  but  said  that  as  he  (the  son)  had  begun  it 
he  would  not  interfere : — ^Held,  no  evidence  for  a 
jury  of  either  previous  authority  or  subsequent 
ratification  by  the  father.  Moore  v.  Totoers,  8 
C.  B.  (N.S.)  611. 

Penon  inoiting  Third  Penon  to  sno  PUdntlfP.] 
— Semble,  no  action  will  lie  against  a  party  for 
inciting  a  third  person  to  bring  a  civil  action 
against  a  plaintiff  without  reasonable  or  probable 
cause.  Fivaz  or  Finan  v.  NioholU,  2  C.  B.  501  ; 
15  L.  J.,  C.  P.  125  ;  10  Jur.  50. 

Kalieionsly  canting  Plaintiff  to  be  indicted.] 

— ^A  declaration  for  maliciously  indicting  the 
plaintiff  is  sustained,  although  it  appears  that 
the  defendant  preferred  the  indictment  unwil- 
lingly, and  solely  because  he  was  bound  over  to 
do  so,  if  it  appears  that  he  was  himself  the  cause 
of  his  being  bound  over  by  originally  making  a 
malicious  charge  before  the  magistrate.  Dubois 
V.  Keatee,  3  P.&D.306  ;  11  A.&  E.329  ;  9  L.  J., 
Q.  B.  66  ;  4  Jur.  148. 

In  an  action  for  malicious  prosecution  against 
A.  and  B.,  if  it  appears  that  both  A.  and  B. 
entered  into  a  joint  recognizance  to  prosecute 
and  give  evidence  ;  but  that  A.  only  employed 
the  attorney,  and  that  B.  attended  before  the 
magistrate  and  the  grand  jury  at  the  request  of 
the  attorney,  the  judge  will  direct  the  acquittal 
of  B.    Eagar  v.  Dyott,  5  Car.  k,  P.  4. 

In  an  action  A.,  by  means  of  perjured  evidence, 
led  the  judge  to  believe  that  B.,  also  a  witness, 
had  committed  perjury;  whereupon  the  judge 
directed  that  B.  should  be  indicted,  and  bound 
over  A.  to  prosecute  him  at  the  assizes,  where  6. 
was  acquitted : — Held,  that  an  action  for 
malicious  prosecution  lay  against  A.,  at  the  suit 
of  B.  Fitzjohn  v.  MacUnder,  9  0.  B.  (N.S.)  505  ; 
30  L.  J.,  C.  P.  257 ;  7  Jur.  (N.8.)  1283 ;  4  L.  T. 
149 ;  9  W.  R.  477— Ex.  Ch. 

Sridence  of  Forson  being  Progeentor.] — ^In  an 

action  for  malicious  prosecution,  a  person  is  liable 
who  gives  evidence  in  support  of  the  charge, 
and  who  represents  himseli  as  preferring  it, 
although  it  is  preferred  at  some  other  persons' 
expense,  and  such  other  persons  have  told  him 
that  he  shall  be  a  witness  only,  and  they  employ 
the  counsel  and  solicitor  ;  and  if  it  is  shewn  that. 
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during  the  examination  on  the  charge,  sach 
person  is,  in  his  hearing,  repeatedly  alluded  to  as 
prosecutor,  and  does  not  deny  that  character, 
that  is  evidence  from  which  a  jury  may  infer 
that  he  represents  himself  as  the  person  pre- 
ferring the  charge.  Clements  v.  Ohrty,  2  Car.  & 
K.  686. 

To  maintain  an  action  against  a  person  for 
having  made  a  false  charge  of  felony  before  a 
magistrate,  it  is  not  necessary  to  shew  that  the 
charge  was  taken  down  in  writing  and  acted 
upon  by  the  magistrate  ;  but  it  is  necessary  that 
the  jury  should  be  satisfied  that  it  was  made  to 
the  magistrate  with  a  view  to  induce  him  to 
entertain  it  as  a  charge  of  felony.  Clarke  v. 
Postan,  6  Car.  &  P.  423. 

Where  a  person  who  was  robbed  while  in  a 
state  of  intoxication  was  compelled  to  go  before 
a  magistrate  next  day  and  bound  over  to  prose- 
cute, but  who  made  no  charge,  merely  saying  he 
had  lost  his  watch,  and  the  suspected  party  was 
committed  on  the  evidence  of  another  person,  it 
was  held  that  an  action  for  malicious  prosecu- 
tion was  not  maintainable  against  him  as  no 
malice  was  proved,  and  it  did  not  appear  that  he 
put  the  law  in  motion.  Brouyna  v.  Sbradling^  5 
L.  J.,  0.  P.  295. 

Before  Foreign  Aathoritiei.] — The  captain  of 
a  merchant  ship  is  liable  in  trespass,  for  procuring 
a  mutinous  seaman  to  be  floggedand  imprisoned  in 
a  foreign  port  by  the  local  authorities,  if  he  took 
an  active  part  in  the  proceedings,  and  did  not 
merely  leave  the  local  authorities  to  act  as  they 
thought  fit.  Aitken,  v.  JBedwell,  M.  &  M.  68  ; 
31  B.  R.  712. 

Trespass  lies  for  procuring  by  awe,  fear  and 
influence,  and  contrary  to  his  own  inclination,  a 
sovereign,  independent,  absolute  prince  to 
imprison  the  plaintifE.  Rafael  v.  VereUt,  2 
W.  BL  983,  1065. 

Conyioting  Magistrate.] — ^In  an  action  against 
parish  officers,  for  maliciously  taking  the  plaintiff 
before  a  magistrate,  and  procuring  him  to  be 
convicted  of  an  act  of  vagrancy,  and  imprisoned 
and  kept  to  bard  labour,  the  conviction  being 
afterwards  quashed,  it  is  not  necessary  that  the 
convicting  magistrate  should  be  made  a  defen- 
dant.   Siinpkin  v.  French,  12  Price,  394. 

Where  Bule  for  Criminal  Information.] — ^A 

rule  for  a  criminal  information  obtained  by  the 
plaintiff  in  an  action  for  the  malicious  prosecu- 
tion of  an  indictment,  and  made  absolute,  is  no 
bar  to  such  action,  although  the  indictment  was 
against  the  plaintiff  and  another  person.  Caddy 
V.  Barlow,  1  M.  &  B.  275 ;  6  L.  J .  (o.s.)  M.  C. 
19  ;   31  B.  B.  325. 

Personi  Jointly  liable.]—  If,  while  A.  is 
unlawfully  imprisoned  by  B.,  C.  commits  an 
assault  upon  nim,  C.  is  guilty  of  the  false 
imprisonment  as  well  as  B.  Boyce  v.  Bayliffe, 
1  Camp.  60.   See  Bay  v.  Porter,  2  M.  &Bob.  151. 

Liabilitj  of  Person  to  Separate  Aetioni  for 
Fall  e  ImpxiBonment  and  Malioions  Froseention — 
8amo  Facta.] — False  imprisonment  and  malicious 
prosecution  give  rise  to  distinct  causes  of  action, 
and  therefore  a  person  may  be  liable  to  separate 
actions  arising  out  of  the  same  facts.  Guest  v. 
Warren,  9  Ex.  379  ;  2  C.  L.  B.  979 ;  23  L.  J.,  Ex. 
121 ;  18  Jur.  133  ;  2  W.  B.  169. 


Joint  Action  for.] — It  was  doubtful  before  the 
Judicature  Act  and  rules  made  thereunder 
wheUier  two  persons  could  bring  a  joint  action 
for  malicious  prosecution.  Lotvs  v.  Telford,  45 
L.  J.,  Ex,  613  ;  1  App.  Cas.  414  ;  36  L.  T.  69— 
H.  L.  (E.) 


2.  Evidence. 

Consequential  Injury.]  — A  count  for  mali- 
ciously indicting  the  plaintiff  for  an  assault, 
cannot  be  supported  without  proof  of  some 
consequential  injury  sustained  by  him.  Free- 
man V.  Arkell,  3  D.  &  B.  669  ;  1  Car.  &  P.  137. 

Grand  Juryman.] — In  such  an  action  the 
plaintiff  may  call  one  of  the  grand  jury  to  prove 
that  the  defendant  was  the  prosecutor  of  the 
indictment    lb. 

Counsel.] — Counsel  for  an  employer  in  pro- 
ceedings for  embezzlement  examined  as  to  the 
condition  of  the  employer's  books  at  former  trial. 
Broum  v.  Foster,  1  H.  &  N.  736  ;  26  L.  J.,  Ex. 
249  ;  3  Jut.  (N.8.)  245  ;  5  W.  B.  292. 

Solicitor.]  —  In  an  action  against  A.  for 
maliciously  causing  an  indictment  for  a  riot  to 
be  preferred  against  B.,  it  was  proved  on  the  part 
of  A.,  by  a  solicitor,  that  he  preferred  the  inaict- 
ment  by  order  of  a  city  alderman  : — Held,  that 
A.'s  counsel  might  ask  the  solicitor  whether  A. 
had  desired  him  not  to  prosecute  on  his  behalf, 
but  could  not  ask  him  generally  what  A.  had  said 
to  him  on  the  subject  of  the  prosecution.  Oster- 
man  v.  Bateman,  2  Car.  &  K.  728. 

Opinion  of  Magistrate  or  Judge.  ^ — On  the  trial 
of  an  action  for  malicious  prosecution  for  perjury 
in  making  a  charge  against  the  defendant  before 
a  magistrate,  evidence  of  what  the  magistrate 
said  in  his  hearing  on  disposing  of  the  charge  is 
admissible  for  the  purpose  of  shewing  the  ex- 
istence of  reasonable  and  probable  cause.  Edden 
V.  Thomiloe,  6  Jur.  266. 

In  an  action  for  maliciously  indicting  the 
plaintiff,  the  observations  made  by  the  judge  on 
the  trial  of  the  indictment  are  not  evidence  for 
him.  Barker  v.  Angell,  2  M.  &  Bob.  371.  See 
contra  Warne  v.  Terry,  Bosc.  Nisi  Prius  Evid. 
886, 16th  edit. 

The  plaintiff  cannot  give  in  evidence  what  the 
magistrate  said  on  his  discharge,  as,  if  unfavour- 
able to  the  plaintiff,  he  had  no  power  of  replying 
to  it.     Wetzlar  v.  Zaohariah,  16  L.  T.  432. 

On  the  trial  of  an  action  for  false  imprison- 
ment on  a  charge  of  felony,  if  the  plaintiff's 
counsel  asks  his  witness  what  was  said  by  the 
defendant  when  the  parties  were  before  the 
magistrate,  the  defendant's'  counsel  may  ask,  on 
cross-examination,  what  was  said  by  the  magis- 
trate.   Richards  v.  TurTter,  Car.  &  M.  414. 

Of  Jury.] — The  opinion  of  the  jury  on  a 

former  trial  is  not  materied.    Hibberd  v.  Charles, 
2  F.  &  F.  126. 

ETidenoe  of  Accomplice.]  —  Where  a  plea 
justifying  the  trespasses,  in  such  cases,  states  that 
the  plaintiff  committed  a  felony,  the  jury  must 
try  that  question  in  the  same  way  as  if  sitting  in 
a  criminal  court  trying  the  plaintiff  for  the 
offence  itself ;  and,  if  a  witness,  who  admits  that 
he  stole  similar  property  at  the  same  time,  is 
called  to  sustain  the  plea,  though  he  is  not 
exactly  in  the  situation  of  an  accomplice,  yet  it 
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seems  that  his  testimonj  ought  to  receive  some 
confirmation.  Richardt  y.  Turner,  Gar.  &  M. 
414. 

Depositions.] — Where,  in  an  action  for  a 
malicious  charge  of  felony,  the  plaintifE  put  in, 
to  proTe  a  formal  part  of  his  case,  the  defendant's 
and  another  person's  depositions  before  the 
magistrate,  the  defendant  has  a  right  to  use  his 
own  deposition  as  evidence  in  the  cause,  but  not 
that  of  the  other  deponent.  Jaekton  y.  Bull,  2 
H.  &  Bob.  176. 

Ai  to  Cfharaoter.] — ^In  an  action  for  maliciously 
procuring  the  plaintiff  to  be  arrested  on  a  charge 
of  larceny,  the  defendant  cannot  give  evidence  to 
shew  that  the  plaintiff's  character  was  suspicious, 
and  that  his  house  had  been  searched  on  former 
occasions.  Newtam  v.  Chrr,  2  Stark.  69  ;  19 
B.  R.  675. 

In  an  action  by  A.  for  the  malicious  prosecu- 
tion by  C.  of  an  indictment  against  A.  and  B., 
evidence  of  the  misconduct  of  G.  towards  B., 
after  his  apprehension  tending  to  shew  the  bad 
motives  of  G.  is  admissible.  Caddy  v.  Barlow, 
1  M.  &  B.  276  ;  6  L.  J.  (O.S.)  M.  G.  19  ;  31  B.  B. 
325. 

Where  the  defendant  gives  evidence  of  prob- 
able cause,  a  witness  may  be  asked  whether  the 
plaintiff  was  not  a  man  of  notoriously  bad 
character.    Rodriguez  v.  ladmire,  2  Esp.  721. 

In  an  action  for  false  imprisonment  on  a 
criminal  charge,  the  defendant  cannot  cross- 
examine  as  to  the  bad  character  of  the  plaintiff, 
nor  as  to  previous  charges  made  against  him. 
Douming  v.  Butcher,  2  M.  &  Bob.  374. 

Of  Prooeedings.] — ^In  an  action  for  malicious 
arrest  on  a  charge  of  felony,  it  is  not  necessary 
for  the  plaintiff  to  give  in  evidence  the  whole  of 
the  proceedings  before  the  magistrates.  Biggs 
v.  Clay,  3  N.  &  M.  464  ;  3  L.  J.,  K.  B.  124. 

A  declaration  which  alleges  that  the  defendant 
charged  the  plaintiff  with  felony,  is  supported 
by  evidence  that  the  defendant  stated  to  the 
magistrate  that  he  had  been  robbed  of  specific 
articles,  and  that  he  suspected  and  believed,  and 
had  good  reason  to  suspect  and  believe,  that  the 
plaintiff  had  stolen  them.  Davie  v.  Noake,  6  M. 
&;  S.  29 ;  1  Stark.  377  ;  18  B.  B.  290. 

A.,  the  servant  of  B.,  stated  before  a  magistrate 
that  G.  came  into  the  yard  of  his  employer,  and 
took  from  a  stable  there  two  geldings,  the  pro- 
perty of  B.,  and  rode  them  away,  though  he  was 
told  that  he  must  not : — ^Held,  that  this  informa- 
tion did  not  support  a  count  in  an  action  for 
malicious  prosecution,  which  alleged  that  the 
information  charged  G.  with  having  feloniously 
stolen  and  ridden  away  with  two  geldings. 
MiUon  V.  Elmore,  4  Gar.  &  P.  456. 

A  declaration,  alleging  that  the  defendant 
maliciously  and  without  probable  cause  pre- 
ferred an  indictment  against  the  plaintiff  for 
perjury,  is  supported  by  proof  that  some  of  the 
assignments  of  perjury  in  the  indictment,  which 
was  set  out  at  length  in  the  declaration,  were 
preferred  without  probable  cause.  JBllie  v. 
AhraJiams,  8  Q.  B.  709  ;  15  L.  J.,  Q.  B.  221 ;  10 
Jur.  593. 

The  plaintiff's  counsel  stated  that  he  should 
offer  no  evidence  as  to  ^e  transactions  to  which 
the  other  assignments  of  perjury  related : — Held, 
that  the  defendant  was  not  at  liberty  to  give  evi- 
dence to  shew  that  there  was  probable  cause  for 
those  other  assignments  of  perjury.    Ih, 


To  a  declaration  containing  one  count  only  for 
assault  and  false  imprisonment,  the  pica  justified 
the  apprehending  the  plaintiff  on  a  charge  of 
felony,  and  proceeded  to  aver  that  the  plaintiff 
resisted,  whereupon  he  beat  him.  At  the  trial, 
the  justification  as  to  the  apprehension  for  felony 
was  proved  ;  but  the  defendant  did  not  prove  the 
resistance  of  the  plaintiff.  The  jury  having  found 
for  the  defendant : — Held,  that  the  veidict  was 
right,  the  defendant  having  proved  so  much  of 
his  plea  as  was  necessary  to  cover  the  declara- 
tion, and  it  not  being  necessary  for  him  to  prove 
what  was  unnecessarily  alleged.  Atkineon  v. 
Wame,  1  G.  M.  &  B.  827;  6  Tyr.  481;  3 
D.  P.  G.  483 ;  6  Gar.  &  P.  687. 

Cfharge  8he6t.]~A  charge  sheet  is  sufficient 
proof  of  the  signatures  which  it  contains.  Bou 
y.  Laecelles,  15  L.  T.  293. 

Betums  on  Writs.] — In  an  action  against  a 
judgment  creditor  for  maliciously  suing  out  an 
alias  fi.  fa.,  after  a  sufficient  execution  levied 
upon  the  plaintifiTs  goods  under  the  first  fi.  fa. : — 
Held,  that  the  sheriff's  returns  indorsed  upon 
the  two  writs  (which  writs  had  been  produced 
in  evidence  by  the  plaintiff  as  part  of  his  case), 
wherein  the  sheriff  stated  that  he  had  forborne 
to  sell  under  the  first,  and  had  sold  under  the 
second  writ,  by  the  request  and  with  the  consent 
of  the  now  plaintiff,  were  prim&  facie  evidence 
of  the  facts  so  returned ;  credence  being  due  to 
the  official  acts  of  the  sheriff  between  third 
persons.  Gyfford  v.  Woodgate,  11  East,  297  ;  2 
Gamp.  117. 

Subsequent  Acts.] — The  plaintiff,  the  secre- 
tary of  a  joint-stock  bank  in  London,  with  a 
branch  at  B.,  went  with  the  cashier  to  the  latter 
place,  with  a  paper  purporting  to  be  an  order 
upon  the  party  having  charge  of  the  branch 
bank,  to  aeliver  up  to  them  the  books  and 
moneys  in  his  custody.  The  defendant,  one  of 
the  directors  of  the  bank,  seeing  a  light  in  the 
banking-house  at  an  unusual  hour,  went  there, 
and  not  being  satisfied  of  their  authority  to  act 
as  they  were  doing,  placed  the  plaintiff  and  the 
cashier  in  the  custody  of  a  policeman,  who  hand- 
cuffed them,  and  put  them  in  the  cage  for  the 
night.  In  an  action  for  false  imprisonment,  evi- 
dence, that  the  defendant  had,  on  the  following 
morning,  gone  to  the  banking-house  in  London, 
broken  open  the  desks  of  the  secretary  and 
cashier,  and  abstracted  papers,  for  the  purpose 
(as  was  suggested)  of  depriving  them  of  means 
of  justifying  their  conduct,  was  properly 
received.  iS^ell  v.  Francie,  I  Scott  (N.B.)  118  ; 
1  Man.  &  Q.  222 ;  9  L.  J.,  G.  P.  233  ;  4  Jur.  366. 
And  see  Brooks  v.  Blain,  39  L.  J.,  G.  P.  1. 

Of  Authority.  ] — The  defendant  was  heutenant- 
governor  of  the  fortress  of  Gibraltar,  and  wishing 
to  obtain  possession  of  Greneral  Torri  jos,  a  Spanish 
refugee,  whom  he  thought  was  harboured  in  the 
house  of  the  plaintiff,  an  English  merchant  re- 
siding at  Gibraltar,  he  placed  a  part  of  the  mili- 
tary force  of  the  garrison  under  the  command  of 
his  military  secretary,  who  ordered  it  to  surround 
the  plaintiff's  house,  and,  in  the  course  of  their 
duty,  one  of  the  soldiers  prevented  the  plaintiff's 
egress.  This  was  the  assault  and  false  imprison- 
ment complained  of : — ^Held,  that  there  was 
sufficient  evidence  that  the  various  proceedings 
were  under  the  direction,  and  carried  on  by  the 
authority,  of  the  commandant  of  the  garrison. 
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Glynn  y.  Houstoun,  2  Scott  (n.b.)  648 ;  2  M.  &  G. 
337  ;  5  Jur.  125.. 

Held,  also,  that  the  soldiers  being  directed  to 
search  for  Torrijos,  whose  person  they  did  not 
know,  the  governor's  military  secretary  in  com- 
mand of  them  was  only  carrying  out  his  orders 
in  directing  them  to  prevent  sSl  persons  from 
leaving  the  house ;  and  that  the  governor's 
genered  orders  made  him  liable  for  this  particular 
act.    lb. 

If  a  party  is  taken  into  custody  by  a  constable 
on  a  warrant,  the  signature  of  which  is  proved 
to  be  of  the  handwriting  of  the  defendant,  a 
magistrate,  this  is  primft  facie  evidence  against 
the  defendant  in  an  action  for  false  imprison- 
ment, without  further  proof  that  the  warrant 
was  issued  by  him.  Mown  v.  Barker ,  1  Car.  &  K. 
100. 

Joint  Aots.] — If  A.  imprisons  B.,  and  in  con- 
tinuation of  tnat  imprisonment  delivers  him  into 
the  charge  of  C.  who  keeps  him  in  custody,  the 
acts  and  declarations  of  C.  are  evidence  against 
A.    Powell  V.  Hodgetts,  2  Car.  &  P.  432. 

In  an  action  against  three  defendants  jointly, 
the  declarations  of  one  tending  to  shew  malice 
made  some  weeks  after  the  imprisonment  though 
in  the  absence  of  his  co-defendants,  are  admis- 
sible.    WrigU  v.  CmH,  2  Car.  &.  P.  232. 

A.  directed  a  police-officer  to  take  B.  into 
custody,  on  a  charge  of  embezzlement,  and  the 
officer  having  done  so,  the  officer  and  A.  went 
together  to  a  box  of  B.,  and  the  officer,  in  the 
presence  of  A.,  searched  the  box,  and  took  from 
it  a  sovereign  : — Held,  that  in  an  action  by  B. 
against  A.  for  the  trespass  in  opening  of  the  box 
and  taking  the  sovereign,  proof  of  these  facts 
was  evidence  of  A.'s  participation  in  the  trespass. 
Jonei  V.  Morrellf  1  Car.  &  E.  266. 

Prior  Conviction.] — ^In  an  action  against  the 
defendant  for  giving  the  plaintiff  into  custody 
on  a  charge  of  stealing  oysters  from  an  oyster- 
bed  : — Held,  that  he  could  not,  for  the  purpose 
of  proving  bona  fides  on  his  part,  give  evidence 
of  a  prior  conviction  of  a  third  party  for  stealing 
oysters  from  the  same  bed,  such  conviction  not 
having  come  to  his  knowledge  at  the  time  of  his 
giving  the  plaintiff  into  custody.  Thmiuu  v. 
Russell,  9  Ex,  764 ;  2  C,  L.  R.  642 ;  23  L.  J., 
Ex.  233  ;  2  W.  R.  418. 

What  may  be  Considered.] — ^When  in  an  action 
for  maliciously  giving  the  plaintiff  into  custody 
and  for  slander,  the  defendant  pleaded  to  the 
latter  cause  of  action  a  plea  in  justification, 
which  would  have  been  no  answer  to  the  former, 
and  at  the  trial  the  plaintiff  failed  to  prove  the 
slander : — ^Held,  that  the  jury  ought  to  disregard 
this  plea  in  considering  the  former  cause  of 
action.  Brooke  v.  AvriUmif  42  L.  J.,  C.  P.  126  ; 
21  W.  R.  694. 

8.  Damages. 

Malioions  Prosecntion— Coits.] — Semble,  that 
if  one  of  two  parties  indicted,  having  a  defence 
common  to  both,  retains  an  attorney  to  defend 
them,  and  pays  him  the  whole  costs  of  defence, 
and  they  are  acquitted,  such  party,  in  an  action 
for  malicious  prosecution,  may  demand  the  costs 
so  paid  as  part  of  his  damages  : — Held,  that  at 
all  events  he  may  so  recover,  if  the  costs  of 
defence,  being  divisible,  it  has  been  expressly 
left  to  the  jury  to  deduct  any  part  of  such  costs 


which  they  thought  not  fairly  incurred  by  the 
plaintiff,  and  they  have  found  for  him  as  to  the 
whole.  Rowlands  v.  Samuel,  11  Q.  B.  39;  17 
L.  J.,  Q.  B.  65. 

In  the  calculation  of  damages,  in  an  action  for 
maliciously  holding  to  bail,  the  plaintiff  is- 
entitled  to  recover  not  merely  the  taxed  costs, 
but  the  costs  as  between  attorney  and  client. 
Sandbaek  v.  Thomas^  1  Stark.  306  ;  18  R.  R.  771. 

In  an  action  for  a  malicious  arrest  tiie  plaintiff 
is  entitled  to  recover  costs  incurred  in  the  former 
suit  beyond  the  taxed  costs  in  that  suit.  Gould 
V.  BarraU,  2  M.  &  Rob.  171. 

The  plaintiff  can  recover  no  damages  for  extra 
costs,  nor  any  damages,  unless  malice  is  proved. 
Sinclair  v.  Eldred,  4  Taunt.  7.  S.  P.,  Wehher  v. 
MoholoJt,  R.  &  M.  419  ;  4  Bing.  16  ;  12  Hoore,  87. 

Aggravation.]— To  an  action  for  false  im- 
prisonment, the  defendant  pleaded  a  justification 
that  the  plaintiff  had  committed  a  felony.  At 
the  trial  nis  counsel  abandoned  the  plea,  and 
exonerated  the  plaintiff  from  the  charge : — Held, 
that  it  was  not  a  misdirection  on  the  part  of  the 
judge  to  tell  the  jury  that  putting  such  a  plea 
on  the  record  was  a  persisting  in  the  charge 
contained  in  it,  and  was  to  be  taken  into  account 
in  estimating  the  damages.  Warwick  v.  Foulkts^ 
12  M.  &  W.  507;  1  D.  &  L.  638 ;  13  L.  J.,  Ex. 
109  ;  8  Jur.  85. 

If  there  is  an  abuse  of  an  authority,  by  which 
the  party  becomes  a  trespasser  ab  initio,  tbe 
plaintiff  is  entitled  to  recover  damages,  as  well 
for  the  paft  of  the  injury  which  would  have 
been  justified  if  there  had  been  no  abuse,  as  for 
that  part  which  is  directly  caused  by  the  abuse. 
Kerhey  v.  Denby,  2  Gale,  31  ;  I  M.  &  W.  336  ; 

1  Tyr.  &  G.  688  ;  5  L.  J.,  Ex.  162. 

A  defendant  is  answerable  for  all  the  ordinary 
acts  of  precaution  on  the  part  of  the  policeman 
to  whom  he  has  given  the  plaintiff  into  custody, 
on  a  charge  of  felony,  though  more  severity  may 
have  been  used  than  the  occasion  required. 
Edgell  v.  Francis,  1  Scott  (K.B.)  118  ;  1  Man.  ^ 
G.  222  ;  9  L.  J.,  C.  P.  233  ;  4  Jur.  365. 

Xitigation.] — In  an  action  for  false  imprison- 
ment, by  giving  the  plaintiff  in  charge  to  a 
police  officer,  the  defendant  may,  in  mitigation 
of  damages,  give  evidence  to  shew  that  the 
plaintiff  had,  for  several  days,  been  in  the  habit 
of  going  after  him  and  annoying  him.  Thomas 
v.  Poujell,  7  Car.  &  P.  807. 

In  an  action  against  an  individual  for  giving 
the  plaintiff  into  custody  on  a  charge  of  felony, 
reasonable  and  probable  cause  of  suspicion  is 
good  evidence  in  mitigation  of  damages.  Perkins 
V.  Vauglian,  4  Man.  &  G.  989  ;  5  Scott  (n.b.)  881 ; 
12  L.  J.,  C.  P.  38  ;  6  Jur.  1114.  S.  P.,  Chinn  v. 
Morris,  2  Car.  &  P.  361  ;  Ry.  &  M.  424 ;  TuUey  v. 
Carrie,  10  Cox,  C.  C.  584 ;  Oowles  v.  Buwar, 

2  Car.  &  P.  565. 

In  an  action  for  assaulting  the  plaintiff,  and 
giving  him  into  custody  or  a  policeman,  it 
appeared  that  the  charge  upon  which  the  defen- 
dant arrested  the  plaintiff  was  for  fraudulently 
heaping  up  mounds  of  earth,  to  make  it  appear 
that  he  was  entitled  to  receive  from  the  defen- 
dant a  large  sum  for  work  contracted  to  be 
done: — Held,  that  as  the  charge  could  not  be 
pleaded  as  a  justification,  evidence  of  the  truth 
of  it  was  admissible  in  mitigation  of  damages. 
Linford  v.  Lake,  3  H.  &  N.  276 ;  27  L.  J.,  Ex. 
334  ;  6  W.  R.  615. 

In  an  action  for  false  imprisonment   on  a 
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charge  of  stealing  money,  where  there  is  no  plea 
of  justification,  the  defendant  cannot,  in  mitiga- 
tion of  damages,  give  evidence  of  recent  apparent 
losses  of  money  on  his  part,  though  offered  for 
the  purpose  of  explaining  the  circumstances 
which  induced  in  his  mind  a  belief  in  the 
plaintiffs  guilt.     Tardley  y.  Hine,  17  L.  T.  264. 

SxpeniM  Incnmd.] — The  defendant  by  a 
warrant  of  commitment  on  a  coroner's  inquisi- 
tion, without  jurisdiction,  caused  the  plaintiff  to 
be  imprisoned.  The  plaintiff  was  bailed,  and 
after^Ki^irds,  while  on  bail,  procured  the  inquisi- 
tion to  be  quashed: — Held,  that  the  plaintiff 
was  entitled,  under  an  allegation  that  he  harl 
incurred  expense  in  procuring  his  discharge  from 
custody,  to  recover  damages  for  the  expenses  of 
quashing  the  inquisition.  Foxall  v.  Barnett,  2 
El.  &  Bl.  928  ;  2  C.  L.  R.  273 ;  28  L.  J.,  Q.  B.  7  ; 
18  Jur.  41 ;  2  W.  R.  61. 

SemotenesB.]  —  A  plaintiff  cannot  recover 
damages  in  respect  of  having  been  detained 
beyond  a  certain  hour,  whereby  he  missed  an 
opportunity  of  being  taken  into  an  employment 
in  a  shop  or  factory,  the  damages  being  too 
remote.  Iloetj  v.  Felton,  11  C.  B.  (N.s.)  142  ;  31 
L.  J.,  C.  P.  105  ;  8  Jur.  (N.S.)  764  ;  5  L.  T.  354  ; 
10  W.  R.  78. 

Several  Defendants.] — ^In  trespass  and  assault 
against  two,  damages  cannot  be  severed,  though 
the  assault  is  proved  to  have  been  committed  by 
one  with  more  violence  and  more  circumstances 
of  aggravation  than  by  the  other.  Brown  v. 
Allen,  4  Esp.  158. 

In  an  action  against  several  where  aU  are 
implicated  in  one  joint  act  of  trespass,  the 
damages  must  be  assessed  against  all  jointly, 
though  all  may  not  have  been  equally  culpable. 
Eliot  V.  Allen,  1  C.  B.  18. 

Where  two  persons  are  jointly  sued  for  false 
imprisonment,  one  of  whom  has  acted  from 
improper  motives,  the  damages  ought  not  to  be 
assessed  with  reference  to  the  act  and  motives 
of  the  most  guilty  or  the  most  innocent  party, 
but  the  true  criterion  of  damage  is  the  whole 
injury  which  the  plaintiff  has  sustained  from  the 
joint  act  of  trespass.    Clark  v.  yewmm,  1  Ex. 
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H.  Rating     Markets    and     Tolls  —  tSee 
Rates  and  Rating. 

A.  GENERALLY. 

"Fair" — Meaning  of — Showi  and  Contri- 
Tanoei  for  AmuBementi — ^Buying  and  Selling.] 
— The  appellant  broaght  upon  his  land  swing- 
boats,  roundaboats,  shows,  and  other  contrivances 
for  amusements,  and  allowed  certain  other 
persons  to  bring  npon  his  land  similar  contri- 
vances without  any  payment.  There  was  no 
buying  or  selling,  and  no  exposure  of  goods  for 
sale.  The  appeUant  having  been  convicted  of 
having  permitted  a  "  fair "  to  be  held  without 
obtaining  a  licence  so  to  do  : — ^Held,  by  Bruce,  J., 
that  there  was  no  evidence  to  justify  the  con- 
viction, as  there  was  no  buying  and  selling  of 
goods,  which  is  a  necessary  element  in  a  "  fair." 
H^d,  by  Lawrance,  J.,  tluit  the  amusements  in 
question  constituted  a  "fair,"  and  that  the 
appeUant  was  properly  oonvicted.  Collins  v. 
Cooper,  6  B.  266 ;  68  L.  T.  450 ;  17  Cox,  0.  0. 
647 ;  57  J.  P.  248. 

Seitraining  Holding  of.]— Where  land 

was  directed  by  a  local  act  to  be  put  and  kept 
in  proper  condition  for  purposes  of  recreation, 
the  court  restrained  a  corporation  from  holding 
thereon  a  fair  at  which  cattle  were  sold.  Att.- 
Gen,  V.  Soutliampton  Corporation,  1  Gifl.  363  ; 
29  L.  J.,  Ch.  282  ;  6  Jur.  (N.S.)  36 ;  1  L.  T.  165. 

Acoommodation  in  Market.] — ^A  person  who 
exposes  goods  for  sale  in  a  public  market  has  a 
right  to  occupy  the  soil  with  baskets  necessary 
andproper  for  containing  the  goods.  Townmd 
V.  Woodruff,  5  Ex.  506  ;  19  L.  J.,  Ex.  315. 

If  a  person  is  refused,  at  a  fair  or  market, 
the  accommodation  to  which  he  is  entitled,  a 
court  of  equity  cannot  interfere  by  injunction, 
semble.  Weale  v.  West  Middlesex  Watenoorhs, 
1  Jac.  &  Walk.  373 ;  21  R.  R.  183. 

Failure  on  the  part  of  the  lord  of  a  market  to 
afford  sufficient  accommodation  for  the  public 
is  not  a  defence  to  an  action  for  disturbance  by 
the  setting  up  of  a  rival  place  of  sale,  although 


it  is  a  defence  to  an  action  against  a  dealer  who 
cannot  find  room  in  the  market.  G.  JB.  Ry. 
V.  Goldsmid,  54  L.  J.,  Ch.  162 ;  9  App.  Cas. 
927  ;  52  L.  T.  270  ;  33  W.  R.  81 ;  49  J,  P.  260  - 
H.  L.  (E.)  1 

A  custom  for  all  persons  exercising  a  particu*  ' 
lar  trade  to  enter  on  the  soil  where  a  fair  was  - 
to  be  held  a  reasonable  time  before  it  took  place, 
and  erect  stalls  and  booths  thereon  for  the  more 
convenient  carrying  on  of  the  trade  and  to  keep 
them  there  until  a  reasonable  time  after  the 
fair,  paying  2d.  to  the  lord  of  the  fair,  is  valid. 
Tyson  v.  SmUK  6  A.  &  E.  745  ;  1  N.  &  P.  784  ; 
6  L.  J.,  A.  B.  189. 

Interference  with  Market— Power  of  District 
Board  to  erect  Posts.] — A  district  board  of 
works,  under  the  statutory  powers  conferred  by 
67  Geo.  8,  c.  29,  s.  68,  and  18  &  19  Vict.  c.  120, 
s.  108,  threatened  to  erect  posts  by  the  side  of 
public  footpaths  along  the  public  roads  leading 
into  the  area  of  Spitalfields  Market,  in  order 
to  preserve  the  rights  of  the  public  and  to  insare 
the  safety  of  foot-passengers.  It  was  proved 
that  this  would  seriously  interfere  with  the 
access  to  the  market,  which  had  been  recently 
enlarged  by  throwing  into  it  the  site  of  houses 
which  had  been  pulled  down  belonging  to  the 
plaintiff : — Held,  that  such  an  exercise  of  the 
board's  powers  would  be  an  interference  with 
the  "  rights  and  privileges  vested  in  the  plaintiff 
in  reference  to  a  market "  within  the  exception 
contained  in  18  &  19  Vict.  c.  120,  s.  91,  and  an 
injunction  was  granted  restraining  the  proposed 
action  of  the  board.  H&rner  v.  Wliitecliapel 
Board  of  Works,  55  L.  J.,  Ch.  289 ;  53  L.  T. 
842— C.  A. 

Erection  of  Weighing-honBe  and  Weighing- 
machine — ^Interference  with  Pnblic  Highway.] 
— In  Dec.,  1887,  the  plaintiff,  as  the  market 
authority  under  the  Markets  and  Fairs  (Weigh- 
ing of  Cattle)  Act,  1887,  took  steps  to  provide 
under  that  act  a  weighjng-machme  for  cattle 
upon  a  site  in  their  market-place  which,  accord- 
ing to  the  plaintifb'  contention,  consisted  of  two 
long  and  narrow  strips  in  the  market  town 
separated  by  the  highway.  The  defendants 
interfered,  their  contention  being  that  the  mar- 
ket-place was  not  distinct  from  the  highway ; 
but  that  the  entire  space  upon  which  the  mar- 
kets were  held  was  a  public  highway  dedicated  to 
the  use  of  the  public,  subject  only  to  the  right 
of  the  owner  of  the  soil  for  the  time  being  or  his 
lessees  to  hold  markets  thereon :  and  that  the 
market-place,  as  a  highway,  was  vested  in  them, 
the  defendants,  as  an  urban  authority  under  the 
Public  Health  Act,  1876,  and  that  the  proposed 
weighing-machine  would  be  a  public  nuisance, 
and  interfere  with  their  rights  in  such  highway 
and  with  the  public  right  of  passage  thereon  : — 
Held,  that  s.  4  of  the  Markets  and  Fairs  (Weigh- 
ing of  Cattle)  Act,  1887,  was  an  imperative 
section,  and  that  the  market  authority  was  not 
only  at  liberty,  but  was  bound  to  provide  a 
proper  weighing-machine  for  their  market,  which, 
according  to  the  act,  must  be  a  permanent  struc- 
ture and  not  a  movable  machine,  and  that  the 
defendants  were  wrong  in  their  contention. 
Mcintosh  V.  Romford  Local  Board,  61  L.  T.  185. 

Power  to  let  Covered  Portion  of  Market  for 
other  Pnrposes.] — ^By  37  &  38  Vict.  c.  Ixxxv., 
s.  8,  the  corporation  of  Edinburgh  (who  were 
grantees  of  a  market  in  Edinburgh)  "  may  cover 
in  a  suitable  and  convenient  manner  the  froit 
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and  vegetable  market-place,  and  improve  and 
better  adapt  the  same  for  the  purpoees  of  such 
market,  and  for  the  accommodation  of  parties 
using  the  same,  and  of  the  public,  &c.  Provided 
always  that  the  ground  floor  only  of  such  market- 
place shall  be  used  for  such  fruit  and  vegetable 
market,  and  that  all  vacant  portions  of  such 
market-place,  whether  on  the  ground  floor  or 
above  the  same,  and  all  vacant  and  unlet  stands, 
stalls,  or  shops  in  or  on  such  market-place  may 
be  let  or  used  by  the  corporation  for  such  pur- 
poses and  for  such  rents  or  sales  as  to  them  snail 
seem  proper  "  : — Held,  that  the  corporation  were 
not  entitled  to  exclude  members  of  the  public 
from  the  covered  portion  of  the  market  during 
market  hours  and  devote  the  building  to  other 
purposes.  Edinhurgh  Magittrata  v.  Bluokie^ 
11  App.  Cas.  665— H.  L.  (Sc.) 

B.  RIGHT,  HOW  ACQUIRED. 

Preieription.] — Such  a  right  may  be  gained 
by  immemorial  enjoyment  or  prescription. 
Penryn  Corporation  v.  Btst^  48  L.  J.,  £x.  103  ; 
3  Ex.  D.  292  ;  38  L.  T.  805  ;  27  W.  B.  126— 
C.A. 

Where  a  place  had  been  used  as  a  fair  or  a 
market,  to  which  persons  resorted  to  expose 
articles  to  sale  : — Held,  to  be  a  sufficient  answer 
to  an  indictment  for  a  nuisance,  that  the  same 
had  been  enjoyed  more  than  twenty  years  with- 
out interruption.  Rex  v.  Smithy  4  Esp.  Ill ;  6 
B.  B.  842. 

If  the  grantee  of  a  market  suffers  another  to 
erect  a  market  in  his  neighbourhood,  and  he  uses 
it  for  twenty-four  years  without  interruption,  the 
grantee  is  by  such  use  barred  of  his  action  for 
disturbance.    Holcroft  v.  Heel,  1  Bos.  &  P.  400. 

Crown  Grant.] — The  crown  has  a  right  to 
grant  a  market  nanchise  to  one  person  over  the 
land  of  another,  though  it  cannot  be  exercised 
against  the  will  of  the  person  to  whom  the  land 
belongs.  AU.-Oen,  v.  HorMr^  54  L.  J.,  Q.  B. 
227 ;  14  Q.  B.  D.  245  ;  83  W.  B.  93 ;  49  J.  P. 
326 — 0.  A.    Affirmed  infra. 

There  is  no  public  right  of  holding  fairs  or 
markets.  The  right  to  set  up  a  market  or  fair 
is  a  prerogative  right,  which  can  only  be  granted 
by  the  crown  after  a  preliminary  inquiry  under 
a  writ  of  ad  quod  damnum.  Dowfishire  (^Mar^ 
quis)  v.  O'Brien,  19  L.  B.,  Ir.  380. 

limita  of— **In  or  Hear.*'] — ^A  grant  of  a 
right  to  hold  a  market  *•'  in  or  near "  a  certain 
place  is  not  a  grant  by  metes  and  bounds.  Att.- 
Gen.  V.  Horner,  in  C.  A.,  supra— per  Lord  Esher, 
M.B. 

Such  a  market  may  extend  as  far  as  reason- 
able convenience  from  time  to  time  requires,  if 
the  market  overflows  honestly.    It. 

Dedication  of  Street  lubjeot  to  Market 

Bights.]— By  letters  patent  in  34  Charles  2,  the 
king  granted  market  rights  "in  sive  juxta"  a 
certain  place  called  "  Spittle  square "  to  one 
who  was  lessee  of  the  square,  and  had  acquired 
the  greater  part  of  the  reversionary  interest  in 
it.  The  grantee  or  his  successors  in  title  laid 
out  the  square  as  a  market-place  with  four 
internal  streets.  The  land  immediately  sur- 
rounding the  square  was  afterwards  laid  out  in 
four  external  streets,  but  it  did  not  appear  to 
whom  the  property  in  this  surrounding  land  at 
any  time  belonged.     There  was  evidence  of  a 


usage  from  the  time  of  living  memory  to  grant 
licences  and  take  tolls  for  the  sale  of  marketable 
articles  over  parts  of  the  external  streets  as  wcU 
as  over  the  market-place  and  t^e  internal 
streets  : — ^Held,  that  under  the  grant  ^*  in  sive 
juxta  "  the  market* rights  extendi  into  the  four 
external  streets  as  wdl  as  over  the  market-plac& 
and  the  four  internal  streets ;  and  that  the- 
inference  from  the  documents  and  evidence  was 
that  the  streets  were  dedicated  to  the  public, 
subject  to  the  exercise  of  the  market-rights. 
AU.'Gen.  v.  Homer,  55  L.  J.,  Q.  B.  193;  11 
App.  Cas.  66  ;  54  L.  T.  281 ;  34  W.  B.  641 ;  50- 
J.  P.  564— H.  L.  (E.) 

"In   or  at"] — ^Under  a  grant   of  the- 

right  of  holding  markets  and  fairs  "in  or  at"  a 
town,  the  limits  of  the  franchise  include  all  the 
town,  and  the  grantee  has  the  right,  in  the 
absence  of  anything  in  the  grant  to  t£e  contrary, 
to  appoint  the  place  in  which  the  market  is  to 
be  held.  Botonshire  (^Marquis)  v.  O'Brien,  19 
L.  B.,  Ir.  380. 

On  what  Days.] — ^Where  by  the  term  of  a 
grant  a  market  is  to  be  held  on  specified  days, 
no  length  of  user  will  entitle  the  grantee  to- 
hold  markets  on  other  days.  AU.-Oen,  v. 
Horner,  in  C.  A.,  supra. 

Disoontinnanoe— Abandonment] — Disuser  of 
the  fair  ground,  in  consequence  of  the  illegal 
holding  of  rival  fairs,  does  not  constitute  a  cUs- 
continuance  amounting  to  an  abandonment  of 
the  patentee's  right.  Bownehire  QMarquit)  v. 
O'Brien,  19  L.  B.,  Ir.  380. 

ForflBitnre  of  Grant— Waiwr.] — ^The  principle 
laid  down  in  the  Islington  Market  Case  (3  CI.  & 
Fin.  513),  that  whilst  the  grant  of  a  fair  or 
market  remains  unrepealed,  the  default  of  find'- 
ing  proper  accommodation  for  the  public  cannot 
operate  in  point  of  law  as  a  ground  of  granting 
a  new  charter  to  another  to  hold  a  market 
within  the  common  law  distance,  applies  equally 
to  other  breaches  of  duty  involving  forfeiture  of 
grant,  such  as  holding  a  fair  or  market  on  days 
other  than  those  appointed  by  the  charter.  The 
crown  only  can  take  advantage  of  such  a  for- 
feiture. A  forfeiture  may  be  waived  by  the 
crown  as  well  as  by  private  individuals,  and 
such  waiver  may  be  proved  by  similar  evidence, 
e.g.  by  the  continued  acceptance  of  the  crown 
rent.  Midleton  (Lord)  v.  Power,  19  L.  K, 
Ir.  1. 

Waiver  of  Statutory  Bights.] — A  statute,  or 
charter  having  the  force  of  a  statute,  may  be 
waived  by  the  party  for  whose  benefit  it  was 
enacted,  so  as  to  render  the  acts  of  persons  dis- 
regarding it  legal.  G.  K  By.  v.  Goldemid,  54 
L.  J.,  Ch.  162  ;  9  App.  Cas.  927  ;  52  L.  T.  270  ; 
33  W.  B.  81  ;  49  J.  P.  260— H.  L.  (E.) 

Grant  of  Vow  Markot— Eztingnishment  of 
Old  Franchise.]— Under  the  powers  of  an  act 
of  1844,  the  Corporation  of  Manchester  pur- 
chased the  manorial  rights  of  the  manor  of 
Manchester,  which  was  co-extensive  ^ith  one 
of  the  six  townships  included  in  the  borough. 
Among  these  rights  was  an  ancient  franchise  to 
hold  a  market,  which  appeared  to  have  been  a 
Saturday  market.  After  this,  by  the  Man- 
chester Market  Act,  1846,  the  corporation  were 
empowered  to  hold  markets  on  such  days  as- 
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they  should  thixxk  fit  at  any  places  within  the 
borough  which  they  shoold  appropriate  as 
market-places,  and  to  charge  any  tolls  not 
exceeding  those  mentioned  in  the  schedule  to 
the  act  (which  were  higher  than  the  old  accus- 
tomed tolls),  and  to  make  certain  charges  for 
weighing  which  conld  not  have  been  made 
under  the  old  franchise : — Held,  that  there  being 
under  the  act  a  change  of  time,  a  change  of 
place,  an  alteration  of  the  old  charges,  an 
imposition  of  new  charges,  and  an  exten- 
-sion  of  the  market  from  the  township  to  the 
borough,  the  efEect  of  the  act  was  to  give  the 
-corporation  new  rights  of  holding  markets 
in  substitution  for  the  old  franchise,  and  that 
the  old  franchise  was  extinguished.  ManeJiester 
Corporation  v.  JLyons,  22  Ch.  D.  287  ;  47  L.  T. 
G77— C.  A. 

When  Old  Grant  Insnifieient.]— If,  by 

the  terms  of  the  grant,  the  market  was  to  be 
held  in  a  fixed  place,  defined  and  known  by 
metes  and  bounds,  should  those  limits  not  be 
sufficient,  and  the  owner  of  the  market  have 
no  power  to  enlarge  them,  a  new  market  might 
be  granted  to  such  an  extent  as  to  supply  the 
<leficiency,  but  no  more.  I»lington  Market  Billy 
In  re,  3  CI.  &  F.  613  ;  12  M.  &  W.  20,  n. 

Charter — ^How  Bepealable.] — ^And  where  the 
first  charter  purporteid  to  be  granted  "de  assensu 
prsalatorum,  comitum,  &c.,  in  instanti  parlia- 
mento  conTOcato,"  a  new  charter  granted  to 
hold  the  market  within  the  prescribe  distance 
would  be  void,  and  would  be  repealable  by  scire 
facias.  The  words  stated  would  have  the  effect 
of  giving  the  first  charter  the  authority  of  an 
act  of  parliament.    Ih. 

Such  a  charter  could  only  be  repealed  by  act 
of  parliaments  If  the  market  created  by  the 
first  charter  had  not  sufficient  space  for  the 
accommodation  of  the  public,  and  also  if  part  of 
the  space  originally  allotted  to  it  was  employed, 
or  suffered  by  the  grantee  to  be  employed  for 
other  purposes,  without  his  providing  a  con- 
venient place  for  the  public  to  bay  and  sell  in 
elsewhere,  within  the  limits  of  his  grant,  such 
circumstances  would  form  a  good  defence  to  an 
action  brought  by  him  against  any  person  for 
selling  out  of  the  market.  They  might  also 
furnish  ground  for  a  scire  facias  to  repeal  the 
patent.    Ih. 

Qusere,  whether  such  circumstances  would  not 
render  the  grantee  liable  to  an  indictment  for  a 
misdemeanour.  If  they  would,  an  action  would 
lie  also  against  him  for  his  defoult ;  but  while 
such  grant  remains  unrepealed,  no  other  market 
•could  be  granted  within  the  limited  distance. 
Ih, 

Effect  of  Charter  on  Fresoriptive  Bight.] — 
Where  a  corporation  held  a  market  by  prescrip- 
tion, and  the  crown  afterwards  granted  to  the 
corporation  a  charter  with  these  words  :  "  quod 
nullum  mercatnm  infra  septem  leucas  in  circuitu 
burgi  prsedicti  per  nos  vel  hseredes  nostros  alieno 
concedatur  "  : — Held,  that  such  prohibition,  if  it 
could  be  considered  to  extend  beyond  that  which 
is  attached  by  the  common  law  to  the  grant  of  a 
market,  was  void.  Islington  Market  Bill^  In  re, 
3  CL  &  F.  513  ;  12  M.  &  W.  20,  n. 

Bight  to  Prevent  Sale  of  Uarketable  Articles 
in  Shops.] — The  right  of  the  owner  of  a  market 
to  prevent  tradesmen  from  selling  marketable 


articles  in  their  shops  within  the  limits  of  the 
franchise  without  paying  the  market  dues  in 
respect  of  such  sales,  is  not  unreasonable  and 
may  be  gained  by  immemorial  custom  or  pre- 
scription. The  grant  of  a  market  **with  all 
liberties  and  free  customs  to  such  a  market 
belonging"  does  not  imply  such  a  right.  Penryn 
Corporation  v.  Best,  48  L.  J.,  Ex.  103  ;  3  Ex.  D. 
292 ;  38  L.  T.  805  ;  27  W.  B.  126— C.  A. 

The  grant  of  a  market  does  not  of  itself  imply 
a  right  in  the  grantee  to  prevent  persons  from 
selling  marketable  articles  in  their  private  shops 
within  the  limits  of  the  franchise  on  market 
days.  Maoelesfield  Corporation  v.  Chapma%  12 
M.  &  W.  18  ;  13  L.  J.,  Ex.  32  ;  7  Jur.  1041. 

A  right  by  custom  to  exclude  persons  from 
selling  marketable  articles  in  their  shops  on 
market  days  without  the  limits  of  the  market, 
is  valid.  Macoleefield  Corporation  v.  Pedley, 
1  N.  &  M.  708  ;  4  B.  &  Ad.  397. 

Evidence   for.] — ^Where   a  market  for 

meat,  &c.,  was  proved  to  have  been  in  existence 
in  the  reign  of  James  1,  proof  that  the  grantees 
of  the  market  had  for  the  last  hundred  years 
appointed  market  brokers,  that  no  butchers^ 
shops  had  existed  out  of  the  market  place  until 
1810,  and  that  the  shops  then  set  up  were  objected 
to  by  the  grantees : — ^Held,  to  be  sufficient  evi- 
dence of  such  immemorial  right.    Ih. 

A 'corporation  claimed  to  be  entitled  by  pre- 
scription to  a  meat  market  within  the  borough, 
and  as  incident  thereto  they  claimed  the  right 
to  prevent  butchers  from  selling  meat  in  their 
own  shops  on  market  days  within  the  limits  of 
the  franchise.  The  evidence  was  that  from  the 
time  of  living  memory  down  to  1862  butchers 
who  had  shops  in  the  borough  closed  them  on 
market  days,  and  resorted  to  the  market  and 
sold  there,' paying  stallage;  that  in  1862  two 
butchers  refused  to  do  this,  but  on  actions  being 
brought  submitted,  and  thenceforth  paid  toll  for 
keeping  their  shops  open  on  market  days,  and 
that  the  defendimt  had  paid  a  similar  toll  for 
some  years  before  1875,  when  he  declined  to 
continue  the  payment : — ^Held,  that  the  evidence 
was  sufficient  to  support  the  claim  to  prevent  the 
owners  of  shops  from  selling  in  them  on  market 
days.    Penryn  Corporation  v.  Best,  supra. 

Locality  of  Market] — In  an  action  by  a  lord 
of  a  manor,  for  disturbance  of  a  market,  if  the 
lord  proves  a  market  immemorially  holden  in 
certain  places  within  the  manor,  it  is  not  a 
necessaiy  legal  inference  (no  grant  being  pro- 
duced) that  the  market  was  granted  to  be  hoklen 
in  those  places  only ;  but  a  jury  may  presume, 
from  circumstances,  that  the  market  was  granted 
to  be  holden  in  any  convenient  place  within  the 
manor.  De  Rutzen  v.  Lloyd,  5  A.  &  E.  456 ;  6 
N.  &  M.  776  ;  5  L.  J.,  K.  B.  202. 

Under  Parliamentary  Powers.] — ^A  mar- 
ket company  obtained  an  act,  the  preamble  of 
which  recited  that  a  convenient  site  might  be 
obtained  between  certain  streets  on  the  east  and 
certain  other  streets  on  the  west,  and  which 
enacted  that  the  Market  and  Fairs  Clauses  Act, 
1847,  was  incorporated  therewith.  The  special 
act  authorised  the  erection  of  a  market-house  on 
land  described  in  the  deposited  plans,  and  the 
company  was  enabled  to  alter  and  widen  streets 
in  the  way  pointed  out  on  the  deposited  plans, 
and  to  buy  additional  lands,  not  exceeding  two 
acres.     A.  was  owner  of  land  on  the  west  side 
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of  one  of  the  streets  on  the  western  boundary 
of  the  area  spoken  of  in  the  preamble^  and  his 
land  was  described  in  the  deposited  plans,  but  it 
did  not  thereby  appear  that  more  was  intended 
to  be  taken  than  enough  to  widen  one  of  the 
streets.  The  company  proceeded  to  take  the 
whole  land  of  A.  oompulsorily,  and  to  build  upon 
it  a  covered  building,  in  addition  to  the  market- 
house,  authorised  by  the  act,  whereupon  A.  filed 
a  bill  for  an  injunction  : — Held,  that  as  the  land 
of  A.  was  described  in  the  plan,  and  as  therefore 
it  might  be  wanted,  the  company  was  authorised 
to  take  it ;  and  as  by  the  general  act  **  the  singular 
may  mean  the  plural,**  the  company  was  not 
restricted  by  the  woid  "  market-house  *' ;  that 
the  enactments  of  the  special  act  did  not  require 
a  reference  to  the  preamble  to  explain  them,  and 
the  injunction  must  be  refused,  the  company 
being  the  proper  judges  of  what  lands  were 
necessary  for  the  works.  Riehards  v.  Searhorough 
PMio  Market  Co.,  23  L.  J.,  Ch.  110— L.  J  J. 

C.  DISTURBANCE  OF  MARKET. 

1.  Actions  fob. 

Vo  Toll  taken.] — ^An  action  will  lie  for  erect- 
ing a  market  near  the  plaintiffs  ancient  market, 
though  the  defendant  only  took  money  in  the 
nature  of  rent  for  his  staUs,  which  is  a  lawful 
act ;  but  took  no  toll,  and  had  no  pretence  to  a 
pie-poudre  court,  or  any  thing  that  amounted  to 
a  usurpation  of  a  franchise  of  the  crown.  Motley 
V.  Chadwiek,  7  Bos.  &  C.  47,  n. ;  31  R.  R.  150,  n. ; 
3  Doug.  117. 

Effect  of  Waiver.] — ^If  the  grantee  of  a  market 
under  letters  patent  from  the  crown  suffers 
another  to  erect  a  market  in  his  neighbourhood, 
and  uses  it  for  the  space  of  twenty-four  years 
without  interruption,  he  is  by  such  use  barred  of 
his  action  for  disturbance  of  his  market.  HbU 
croft  V.  Heel,  1  Bos.  &  P.  400.  See  Q,  E,  Ry.  v. 
Soldsmid,  infra. 

Interferenoe  withont  Sale.] — ^To  support  an 
action  for  the  disturbance  of  a  market,  it  is  not 
necessary  that  the  defendant  should  have  actually 
sold ;  any  active  interference  by  him  in  the  con- 
duct of  the  new  market,  or  participation  in  its 
profits  or  risk,  is  sufficient.  Dorcheker  Corpora- 
tion V.  EntOT,  39  L.  J.,  Ex.  11 ;  L.  R.  4  Ex.  336. 

Where  Spaee  Dolloient — Sale  by  Individual.] 
— Where  part  of  the  space  granted  for  a  market 
was  used  for  other  purposes  than  those  specified 
in  the  grant,  and  the  remaining  part  became 
insufficient  for  the  public  accommodation  : — 
Held,  that  the  lord  of  the  market  could  not 
maintain  an  action  against  an  individual  for 
selling  vegetables  in  the  neighbourhood  of  his 
market,  and  thereby  depriving  him  of  toll,  even 
at  a  time  when  there  was  room  in  the  market, 
without  shewing  that  on  the  day  when  the  sale 
took  place,  he  gave  notice  to  the  seller  that 
there  was  room  within  the  market.  Prince  v. 
Lewie,  5  B.  &  C.363  ;  8  D.  &R.  121 ;  2Car.&P. 
66  ;  4  L.  J.  (0.8.)  K.  B.  188  ;  29  R.  R.  266.  And 
sec  O.  E.  Ry,  v.  Goldemid,  infra,  Mosdey  v. 
Walker,  7  B.  &  C.  40 ;  9  D.  &  R.  863 ;  6  L.  J. 
<0.8.)  K.  B.  358  ;  31  R.  R.  146. 


Competing  Market.] — It  is  essential  to 


the  complaint  of  an  old  market  against  a  new 
one  set  up  near  it,  that  the  old  one  was  competent 


to  the  accommodation  of  the  public.     O'Reilly, 
Ex  parte,  1  Ves.  J.  114  ;  1  R.  R.  89. 

failure  on  the  part  of  the  lord  of  a  market 
to  afford  sufficient  accommodation  for  the  public 
is  not  a  defence  to  an  action  for  disturbance  by 
the  setting  up  of  a  rival  place  of  sale,  although 
it  is  a  defence  to  an  action  against  a  dealer  who 
cannot  find  room  in  the  market.  In  order  to 
make  a  defendant  liable  to  an  action  for  dis- 
turbance of  a  market,  it  is  not  necessary  to  prove 
that  he  acted  with  the  intention  of  defrauding 
the  plaintiffs  of  their  tolls  by  taking  advantage 
of  the  concourse  at  their  market.  &.  E,  Ry,  v 
Ooldtmid,  54  L.  J.,  Ch.  162 ;  9  App.  Cas.  927 ; 
52  L.  T.  270  ;  33  W.  R.  81 ;  49  J.  P.  260— H.  L. 
(E.) 

A  charter  was  granted  by  Edw.  3,  with  the 
advice  of  his  parliament,  to  the  city  of  London, 
conferring  certain  privileges  on  the  citizens,  and 
granting  that  no  market  should  be  held  within 
seven  miles  of  the  city.  A  charter  was  granted 
by  Car.  2,  in  1662,  to  the  plaintiffs  predecessors 
in  title,  giving  them  the  right  to  hold  a  market 
"  in  or  next  to  S.  Square,"  which  was  within 
seven  miles  of  the  city.  User  of  the  market  was 
proved  from  1723.  The  plaintiffs  built  houses 
at  S.  Square,  and  let  many  of  them  for  purposes 
unconnected  with  the  market,  and  there  was 
evidence  that  the  market  was  very  crowded,  that 
it  was  difficult  for  dealers  to  get  stalls  there,  and 
that  substantially  the  whole  market  area  was  let 
by  the  year,  month,  or  week,  leaving  no  space 
for  the  general  public.  The  defendants,  who 
were  a  railway  company,  established  a  depdt  or 
row  of  shops  at  their  terminus,  which  was  within 
300  yards  of  S.  Square,  and  let  them  to  dealers 
for  tiie  purpose  of  selling  vegetables  brought  up 
by  the  railway;  the  company  also  circulated 
their  tenants*  advertisements  inviting  consign- 
ments of  produce ;  no  persons  were  allowed  to 
sell  except  the  tenants  of  the  shops.  The  plain- 
tiffs brought  an  action  to  restrain  the  defendants 
from  interfering  vnth  their  market  rights  : — 
Held,  that  although  the  charter  of  Edw.  3  had 
the  force  of  an  act  of  parliament,  the  corpora- 
tion of  London  might  waive  their  rights  as  to 
establishment  of  markets,  and  that  the  court 
would  presume  that  they  consented  to  the  charter 
of  1662.  Held,  also,  that  the  depdt  of  the  defen- 
dants, although  not  technically  a  market,  was  a 
disturbance  of  the  plaintiffs'  rights,  and  made 
them  liable  to  an  injunction ;  and  that  even  if 
the  plaintiffs*  mode  of  conducting  their  market 
would  preclude  them  from  maintaining  an  action 
against  a  tenant  of  the  defendants,  yet  it  did 
not  preclude  them  from  bringing  an  action 
against  the  defendants  to  restrain  them  from 
establishing  a  rival  place  of  sale  in  the  neigh- 
bourhood. Islington  Market  Case  (12  M.  &  W. 
20,  n. ;  3  CI.  &  F.  513),  and  Prinoe  v.  Ijcwis  (6 
B.  &  C.  363 ;  4  L.  J.  (0.8.)  K.  B.  188  ;  29  R.  R. 
265),  considered.    Ih, 

Illegal  Tolli  no  Ezcnse.] — Although  the 
taking  of  tolls  on  an  animal  not  sold  may  be 
illegal,  unless  such  tolls  are  demanded  as  stallage, 
still  the  levying  of  them  cannot  form  a  justifica- 
tion for  setting  up  a  rival  market.  Midleton 
(LorS)  V.  Power,  19  L.  R.,  Ir.  1. 

PreBcribed  Limits— Different  days— Liability 
of  Persons  taking  part  in  Disturbing.] — Where 
there  is  a  franchise  right  of  holding  fairs  and 
markets,  and  of  taking  tolls  in  respect  thereof, 
and  an  unauthorised  fair  or  market  is  held  within 
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a  reasonable  distance  of  the  prescribed  place,  and 
within  the  ambit  of  the  grant,  and  snch  fair  or 
market  is  held  on  the  same  day  as  is  prescribed 
by  the  grant  for  holding  a  fair  or  market,  there 
is  an  actual  intendment  of  law  that  there  has 
been  a  disturbance.  If,  however,  the  injury 
arises  from  acts  done  outside  the  prescribed 
limit,  or  done  on  different  days  from  those 
specified,  a  question  of  fact  arises,  and  proof 
must  be  adduced  of  actual  disturbance  by  the 
persons  sought  to  be  made  liable,  and  of  injury 
to  the  rights  of  the  patentee.  Every  person  who 
takes  part  in  an  illegal  combination  to  disturb  a 
franchise  right  of  holding  fairs,  or  who  know- 
ingly takes  advantage  of  it,  is  guilty  of  disturb- 
ance. Downshire  (^MarquW)  v.  O'Brien^  19  L.  B., 
Ir.  380. 

Ixg  unction — ^Damagei — Coiti.] — ^In  an  action 
for  disturbance  of  the  plaintiff's  fairs  and 
markets,  it  appeared  that  a  combination  had 
b^n  formed  to  set  up  rival  fairs  within  the 
ambit  of  the  plaintiff's  grant,  and  in  such  a  way 
as  to  disturb  their  franchise  rights ;  that  the 
defendants  were  not  parties  to  snch  combination, 
but  that  they  sold  at  one  of  the  rival  fairs  with 
a  Imowledge  that  they  were  infringing  the  plain- 
tiff's rights.  The  defendants,  by  their  pleading 
and  evidence  in  the  action,  denied  the  plaintiff's 
rights  as  claimed,  and  attempted  to  justify  the 
holding  of  such  rival  fairs  and  the  conduct  of 
the  originators  of  the  combination  : — Held,  that 
they  had  contributed  to  the  disturbance  ;  that 
they  should  be  restrained  by  injunction ;  that 
they  should  not  be  held  liable  in  damages ;  but 
that,  having  regard  to  the  case  made  by  them, 
they  should  pay  the  costs  of  the  action.  Semble, 
if  the  defendants  had  by  their  pleading  admitted 
the  plaintiff's  rights,  and  shewn  that  they  were 
mere  casual  vendors,  and  that  the  part  they  took 
in  the  rival  fairs  was  due  to  inadvertence,  they 
would  not  have  been  condemned  in  costs.    Ih, 

Interlocutory  Injunction.]  —  The  plaintiff 
were  owners  of  the  tolls  of  an  ancient  cattle 
market  held  weekly  on  Thursday.  The  defen- 
dants, who  were  auctioneers,  fitted  up  with  stalls 
and  pens  a  neighbouring  piece  of  ground,  and 
issued  circulars  stating  that  weekly  sales  of 
cattle  by  auction  would  be  held  there  on  Mondays. 
The  plaintifb  brought  their  action  to  restrain 
the  defendants  from  holding  their  proposed  sales, 
as  being  an  interference  with  the  plaintiffs' 
market  : — Held,  by  the  Master  of  the  Bolls, 
that,  having  regard  to  modem  facilities  for 
traffic,  a  market  on  Monday  was  primft  facie  an 
injury  to  a  market  on  Thursday,  that  what  the 
defendants  were  doing  was  in  fact  the  establish- 
ment of  a  rival  market,  and  that  an  interlocutory 
injunction  ought  to  be  granted.  But  held,  on 
appeal,  that  the  defendants  undertaking  to  keep 
an  account,  an  interlocutory  injunction  ought 
not  to  be  granted,  for  that,  if  an  injunction  was 
granted  and  it  turned  out  that  the  defendants 
were  in  the  right,  there  would  be  great  difficulty 
in  ascertaining  the  compensation  to  which  they 
would  be  entitled,  whereas,  if  an  injunction  was 
refused,  and  the  plaintiffs  succeeded  at  the  trial, 
there  would  be  no  difficulty  in  giving  them  com- 
pensation, and  their  market  would  suffer  no 
permanent  injury  from  the  sales  by  the  defen- 
dants in  the  meantime.  Mwes  v.  Payne,  48 
L.  J.,  Ch.  831  ;  12  Ch.  D.  468  ;  41  L.  T.  118  ;  28 
W.  B.  234— C.  A. 


2.  DiSTURBAUOB,  What  is. 

8Ale  by  Sample.] — ^A  sale  by  sample,  on  a 
market  day,  near  to  but  without  the  limits  of 
the  market,  is  not  a  disturbance  of  the  market, 
unless  done  designedly  and  with  the  intention 
to  evade  payment  of  toll  Brecon  Oorparation  y. 
Edioards,  1  H.  &  C.  51 ;  31  L.  J.,  Ex.  368  ;  8  Jur. 
(N.S.)  461  ;  6  L.  T.  293. 

Sale  out  of  ICarket — Customers  firom  the 
Xarket.] — ^A  person  brought  dieep  to  a  public- 
house  forty  yards  out  of  the  limits  of  a  market, 
left  them  there,  went  into  the  market  in  search 
of  customers,  whom  he  brought  back  to  the 
public-house,  and  there  sold  the  sheep  to  them  : 
— Held,  that  this  was  a  fraud  upon  the  market, 
for  which  the  seller  was  liable  to  an  action  by 
the  lessee  of  the  market.  Bridgland  y.  Shapter^ 
5  M.  &  W.  375  ;  8  L.  J.,  Ex.  246. 

Alteration  by  Statute— Modem  Xarket— Sale 

Yard.] — The  commissioners  of  a  town  were  by 
their  act  incorporating  the  Markets  and  Fairs 
Clauses  Act,  1847,  empowered  to  set  up  a  market 
and  take  toUs  for  articles  sold  therein.  Sect.  47 
of  the  local  act  imposed  tolls  on  all  persons 
selling  except  on  premises  in  their  own  occupa- 
tion. Sect.  13  of  the  Consolidation  Act  imposes- 
penalties  on  all  persons  selling  except  in  their 
own  dwellings  or  shops : — Held,  that  an  auc-- 
tioneer  holding  sales  on  a  field  in  his  own  occu- 
pation could  not  be  sued  for  disturbance  of  the 
market,  though  apart  from  the  special  act  that 
mode  of  sale  would  have  been  a  disturbance  of 
an  ancient  market.  Abergavenny  Improvefmnt 
QfmmiMioners  v.  Straher^  58  L.  J.,  Ch.  717  ;  42" 
Ch.  D.  83  ;  60  L.  T.  766  ;  38  W.  B.  158. 

The  provisions  in  the  local  act  were  not 
intendea  to  increase  the  liability  of  a  person 
infringing  the  Consolidation  Act,  but  to  increase 
the  area  of  exemption,  and  that  a  person  pro- 
tected by  the  local  act  in  respect  of  tolls  was 
also  exempt  from  the  penalty  under  the  Consoli- 
dation Act.  Bnther/ord  v.  Straker,  58  L.  J., 
Ch.  718,  n. ;  42  Ch.  D.  85,  n. ;  60  L.  T.  756,  n. 

A  corporation  granted  leases,  with  covenants 
for  quiet  enjoyment,  of  land  within  the  limits  of 
their  borough,  to  the  appellant,  who  occupied  it 
as  a  sale-yani,  and  held  periodical  rales  of  cattle 
upon  it.  Subsequently  ihe  corporation,  by  liieir 
urban  sanitary  authority,  opened  a  public  market 
in  the  borough  and  established  tolls.  The  appel- 
lant was  convicted  in  a  penalty  provided  by 
s.  13  of  the  Markets  and  Fairs  Act,  1847,  for 
selling  bullocks  in  his  sale-yard  without  payment 
of  toll : — Held,  that  the  exemption  in  s.  166  of 
the  Public  Health  Act,  1875,  referred  to  a  fran- 
chise, and  did  not  apply  to  the  case  of  the- 
appellant,  as  he  had  not  by  his  leases  acquired 
such  a  right  to  sell  cattle  in  his  sale-yard  that 
the  corporation  could  not  interfere  with  it  by 
the  establishment  of  a  new  market.  Spurling  v. 
Bantivft,  60  L.  J.,  Q.  B.  745  ;  [1891]  2  Q.B.384  ;. 
66  L.  T.  584  ;  40  W.  B.  157  ;  17  Cox,  C.  C.  372  ; 
56  J.  P.  132. 

By  virtue  of  a  consolidating  statute  of  1888, 
the  corporation  of  Birmingham  had  the  sole  right . 
to  establish,  and  had,  in  fact,  a  market  for  pigs. 
Under  s.  90  of  this  act  penalties  were  impend 
upon  any  person  selling,  or  exposing  for  side- 
within  the  borough,  any  animals  or  articles  (in 
respect  of  which  tolls  were  authorised  to  be 
taken)  "  except  in  some  market  or  fair  lawfully 
nuthorised,or  in  his  own  dwelling-place,  shop,  or 
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place  of  bnsineBS,  ...  or  on  any  farm  or  land 
in  his  occupation."  The  defendants  were  an 
association  of  six  indiTiduals  who  had  set  up 
within  the  borough  a  sale-yard,  or  piirate  market 
for  pigs,  to  which  the  public  had  access  during 
market  hours,  and  at  which  the  pigs  of  any  one 
might  be  sold.  In  this  sale-yard  there  were 
common  ways,  and  a  common  room  proTided  for 
the  frequenters  of  the  market.  All  the  sales  of 
pigs  were,  however,  effected  through  the  indi- 
vidual members  of  the  association,  to  whom 
alone  the  various  stalls  were  let  as  yearly 
tenants  ;  and  a  charge  of  2d,  had  to  be  paid  bv 
them  to  the  association  for  eveiy  pig  sold, 
whether  on  the  premises  or  not.  There  was 
evidence  that  sales  took  place  on  portions  of 
the  yard  not  let  to  the  individual  aefendants  : 
— ^Held,  that  what  the  defendants  were  doing  as 
an  association  and  as  individuals  was  not  within 
the  exceptions  of  the  act  of  1863^  but  amounted 
to  a  disturbance  of  the  market  rights  of  the 
plaintifEs,  which  much  be  restrained  by  an 
injunction.  Birmingham  Corporation  v.  Foiter^ 
70  L.  T.  871. 

SeUing  Cattle  in  Iain  on  TranaflMr  of  Xarket.] 
— The  plaintifEs  were,  down  to  1855,  seised  in  fee 
of  an  ancient  market  for  the  sale  of  cattle, 
known  as  Smithfield  Market,  and  were  entitled 
to  certain  tolls  in  respect  of  cattle  exposed  for 
sale  in  the  market  In  1855  the  Smithfield 
Market  was,  under  the  authority  of  an  act  of 
parliament,  removed  to  Islington ;  but  all  privi- 
leges were  expressly  preserved  to  the  plainti&, 
and  it  was  enacted  that  no  new  market  for  the 
sale  of  cattle  should  be  opened  within  a  distance 
of  seven  miles  from  St.  Paul's  Cathedral,  in  the 
city  of  London.  For  more  than  fifty  years 
before  the  closing  of  Smithfield  Market,  the 
defendants,  or  one  of  them,  had  been  in  poescssion 
of  a  private  lair  near  to  that  market,  and  in 
1854  the  business  that  had  there  been  carried  on 
was  truisferred  to  certain  premises  about  six 
hundred  yards  distant  from  the  Islington  Market 
and  within  the  distance  of  seven  miles  from 
St.  Paul's  Cathedral ;  lairs  and  receptacles  for 
cattle  were  there  provided,  containing  accom- 
modation for  about  four  hundred  head.  Some 
of  the  cattle  were  frcmi  time  to  time  sold  by  the 
defendants  upon  the  premises  between  the 
market  days,  which  were  held  on  Mondavs  and 
Thursdays.  Beyond  a  uniform  charge  of  lairage 
there  was  nothing  in  the  nature  of  a  toll  upon 
sales  effected  by  other  persons  than  the  defen- 
daoits ;  but  where  the  defendants  themselves 
acted  as  salesmen,  they  charged  the  same  com- 
mission as  if  the  cattle  had  been  sold  in  the 
plaintiffs'  market.  The  cattle  thus  sold  in  the 
interval  between  the  two  markets,  would  if 
there  had  been  no  opportunity  for  sale  between 
the  two  markets,  have  found  their  way  to  and 
have  been  sold  in  the  market  of  the  plaintiffs. 
From  time  immemorial  cattle  had  been  sold  in 
certain  lairs  near  Smithfield  Market,  of  which 
that  possessed  by  the  defendants  was  one.  The 
defendants  now  claimed  to  have  a  rig^t  either 
from  lost  grant,  prescription,  or  otherwise,  to  sell 
cattle  in  the  manner  described  : — Held,  that  an 
action  was  maintainable  against  the  defendants 
for  a  disturbance  of  the  plaintiffs'  market. 
Zondon  Corporation  v.  Low^  49  L.  J.,  Q.  B.  144  ; 
42  L.  T.  16  ;  28  W.  R.  250 ;  44  J.  P.  169. 

Held,  also,  that  if  the  defendants  had  had  any 
prescriptive  right  to  carry  on  such  sales  in  the 
neighbourhood  of  Smithfield  Market  (which  the 

VOL.  IX. 


court  were  clearly  of  opinion  they  had  not),  such 
right  had  in  no  way  been  transferred  to  lairs  in 
the  neighbourhood  of  Islington  Market.    Ih, 

Another  Market  on  same  Day.l^A  market 
held  in  the  same  town  with  an  old  market,  if 
.held  upon  the  same  day,  is  a  disturbance  by 
intendment  of  law ;  but  if  it  is  held  on  a  different 
day  it  is  only  evidence  of  a  disturbance.  DoT' 
ohHuter  Corporation  v.  Ihuor^  89  L.  J.,  Ex.  11 ; 
L.  B.  4  Ex.  885. 

The  establishment  of  a  new  market,  to  be 
holden  within  the  same  times,  within  the  common 
law  distance  of  the  old  market,  was  prim&  facie 
injurious  to  the  latter,  and  therefore  void ;  the 
convenience  of  the  public  would  not,  under  such 
circumstances,  justify  the  grant  of  a  new  market. 
Islington  MarhH  BiU,  In  re,  8  CI  A:  F.  518. 

Holding  Marketf  on  diilinent  Days.]— The 
plaintiffs  were  owners  of  the  tolls  of  an  ancient 
cattle  market  held  weekly  on  Thursdays.  The 
defendants,  who  were  auctioneers,  fitted  up  with 
staUs  and  pens  a  neighbouring  piece  of  ground, 
and  issued  circulars  stating  that  weekly  sales  of 
cattle  by  auction  would  be  held  there  on 
Mondays.  The  plaintiffs  brought  their  action  to 
restrain  the  defendants  from  holding  their  pro- 
posed sales,  88  being  an  interference  with  tiic 
plaintiffs'  market : — ^Held,  that,  having  resard  to 
modem  facilities  for  traffic,  a  market  on  Monday 
was  primA  facie  an  injury  to  a  market  on  Thurs- 
day, that  what  the  defendants  were  doing  was  in 
fact  the  establishment  of  a  rival  market — ^per 
M.R.  Elwei  V.  Payne,  48  L.  J.,  Ch.  881 ;  12 
Ch.  D.  468  ;  41  L.  T.  118  ;  28  W.  B.  284. 

Shop  opposite  Market] — ^A  corporation  brought 
an  action  to  restrain  the  defendants  from  selling 
eggs  and  dried  fish  on  market  days  in  their  shop. 
The  shop  was  situate  in  a  street  which  adjoinetl 
one  side  of  the  plaintiff's  market,  and  was  on  the 
opposite  side  of  the  street  from,  but  not  opposite 
to,  the  entrance  from  that  street  to  the  market. 
The  defendants  only  sold  their  own  goods  in 
their  shop  in  the  ordinaiy  course  dt  business : — 
Held,  that  this  was  no  disturbance  of  the  statutory 
right  of  market.  Manohetter  Corporation  v. 
Lyom,  22  Ch.  D.  287 ;  47  L.  T.  677— C.  A. 
See  oaeee  ante,  coL  764. 

Pleading.] — To  account  for  disturbance  of  a 
fair  and  market  place,  a  plea  that  the  market 
was  held  by  the  plaintiff,  without  any  lawful 
warrant  or  authority,  is  not  embarrassing.  FUz- 
gerald  v.  Connors,  Ir.  B.  5  C.  L.  191. 

Where,  by  law,  markets  are  forbidden  to  be 
held  on  particular  feast  days,  it  is  unnecessary, 
in  pleading  the  right  to  hold  a  market  on  certain 
days  of  the  week,  to  state  the  exceptions  of  the 
feast  days.  Mosley  v.  Walker,  7  B.  Jc  C.  40  ;  9 
D.  &  B.  868 ;  5  L.  J.  (0.8.)  K.  B.  358  ;  31  B.  B. 
146. 

D.  BIGHT  OF  BEMOVAL. 

Transto  within  Townihip— Bight  to  Aneieat 
gite.] — The  lord  of  a  manor  to  whom  a  grant  of 
a  market  is  made  infra  villam  de  W.,  may  hold 
it  anywhere  infra  villam  de  W. ;  and  whether 
viUa  extends  to  the  town  of  W.,  or  the  township 
or  parish  of  W.,  the  lord  has  a  right  to  remove 
the  market  place  from  one  situation  to  another 
within  the  precinct  of  his  grant ;  and  though  he 
should  have  holden  it  above  twenty  years  within 
the  towii^p  of  W.  when  the  grant  only  gave 
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it  him  within  the  town  properly  so  called  at 
the  time,  yet  if  he  afterwanls  gives  notice  of 
the  remoY^  to  another  place  in  the  township,  the 
pabUc  has  no  right  to  go  upon  his  soil  and  free- 
nold  in  the  old  market  place ;  and  any  person 
going  there  is  liable  to  an  action  of  trnpass  by 
the  lord.  Cunoen  y.  SalMd,  8  East,  538 ;  7 
B.  B.  610. 

A  person  indicted  for  a  nuisance  in  erecting  a 
stall  in  the  old  market  place,  after  a  wrongful 
removal  of  the  market,  may  set  up  the  wrongful- 
ness of  the  removal  as  a  defence,  and  need  not 
proceed  by  scire  facias  to  repeal  the  grant  of  the 
market.  JUar  v.  Starkey,  7  A.  &  S.  96  ;  W.  W. 
&  D.  602 ;  6  L.  J.,  K.  B.  202. 

Inoident  to  grant  of  ICarket.] — Charles  the 
Second,  by  a  charter,  granted  to  a  corporation 
two  fairs  to  be  holden  annually  within  the 
borough  and  foreign,  and  confirmed  to  them  all 
markets  which  they  then  held,  with  a  reservation 
of  the  rights  of  the  lord  of  the  manor.  A 
market  hi^  been  holden  immemorially  in  the 
High  street  until  a  very  late  period,  when  the 
corporation,  finding  it  inconvenient,  removed  it 
out  of  the  High  street  to  another  and  more 
convenient  pla^  within  the  borough  ;  the  cor- 
poration exercised  acts  of  ownership  hi  pulling 
down  an  old  market-house  and  erecting  a  new 
one  ;  the  clerk  of  the  markets,  however,  had  been 
appointed  by  the  lord  of  the  manor,  but  he  did 
not  receive  any  toll  from  the  persons  frequenting 
it.  The  defendant  having  been  indicted  for  a 
nuisance  in  erecting  stalls  in  the  High  street, 
after  the  removal  of  the  market,  the  judge  left  it 
to  the  jury  to  say,  whether  the  corporation  was 
owner  of  this  market ;  adding,  that  if  so,  the 
right  of  removal  was  incident  to  the  grant. 
The  jury,  having  found  in  the  affirmative,  the 
court  refused  to  grant  a  new  trial.  Bex  v. 
CotteHll,  1  B.  &  Aid.  67  ;  2  Chit.  487. 

A  municipal  corporation  was  entitled  to  hold  a 
market  at  any  place  within  the  limits  of  its 
municipal  borough.  The  2  &  8  Will.  4,  c.  64, 
enlarged  the  boundaries  of  the  borough  for 
parliamentary  purposes.  The  6  &  6  WiU.  4,  c.  76, 
subsequently  extended  the  boundaries  of  the 
municipal  borough  to  those  of  the  parliamentary 
borough  for  certain  purposes.  The  corporation 
thereupon  removed  its  market  to  a  place  without 
the  boundaries  of  the  old  municipal  borough,  but 
within  those  of  the  parliamentary  borough  : — 
Held,  that  the  corporation  did  not  frafeit  its 
ancient  right  to  hold  the  market  by  the  change 
which  it  had  made  in  the  place  for  holding  it. 
JDorchester  Cdrporation  v.  Muor^  89  L.  J.,  Ex. 
11  ;  L.  B.  4  Ex.  836. 

Under  a  grant  of  a  market  to  be  holden  within 
certain  limits,  the  grantees  may  hold  the  market 
in  any  convenient  place  within  the  limits,  and 
may  from  time  to  time  remove  such  market,  or 
any  part  thereof,  to  any  other  convenient  place 
within  the  limits.  Wortley  v.  yoUingham  jLoeal 
Bi»ard,  21  L.  T.  682. 

When  a  grant  of  market  is  not  confined  to  any 
particular  locality,  the  grantee  may  from  time  to 
time  change  the  site  &  order  to  suit  his  own 
convenience ;  but  it  is  an  implied  condition  of 
the  exclusive  privilege  that  he  shall  provide  a 
market  place,  and  that  implied  condition  is 
satisfic<l  so  long  as  he  gives  reasonable  accom- 
modation to  those  members  of  the  public  who 
use  the  market  either  as  buyers  or  sellers,  and  the 
extent  of  the  accommodation  which  must  be 
afforded  in  each  case  must  vary  with  the  circum- 


stances— per  Lord  Watson.     Edinburgh  MoffU' 
trate$  v.  BlaeUe,  11  App.  Cas.  665— H.  L.  (Sc.) 

The  patentees  of  fairs  are  justified  in  removing 
them  to  any  place  within  the  precinct  of  their 
grant ;  and  if  the  accommodation  provided  by 
them  is  inadequate,  or  the  change  so  injurious  as 
to  amount  to  an  abuse  of  the  franchise,  the 
remedy  of  those  injured  is  not  the  setting  up  of 
a  rival  a&ir.  If  such  a  change  is  productive  of 
public  injury,  the  remedy  must  be  with  the 
crown,  who  can  proceed  by  indictment  or  scire 
facias  to  repeal  the  patent;   if  productive  of 

Erivate  inju^,  the  party  injured  must  resort  to 
is  action.    MidUtoii  (Lora)  v.  Power ^  19  L.  B., 
Ir.  1. 

Semble,  that  a  transfer  of  the  market  from 
the  old  market  house  and  open  street  to  a  new 
building  at  the  end  of  the  same,  and  partly  in 
another  street,  is  establishing  a  new  market 
within  s.  60  of  the  21  k,  22  Vict.  c.  98.  EUU  v. 
Bridgnorth  CorporaUon^  2  Johns.  &  H.  67 ;  4 
L.  T.  112  ;  9  W.  B.  331. 

How  Ezerdf  eable— Vo  CShaage  of  Privileges.] 
— B.  being  entitled  to  a  market  in  the  manor  of 
K.,  which  was  held  in  the  pubUc  street  on  B.*8 
soil,  removed  it  to  another  site  in  E.,  which  site 
he  had  demised,  without  demising  the  franchise, 
for  a  term  of  years : — Held,  that  the  removal  was 
bad,  unless  the  public  had  the  same  privilege  in 
the  new  market  as  in  the  old.  Bex  v.  Starkey, 
7  A.  &  B.  96  ;  W.  W.  &  D.  602  ;  2  N.  &  P.  169  ; 
6L.J.,  E.  B.  202. 


Interference  with  Sziiting  Bights.] — ^A 


corporation  was  owner  of  an  ancient  market,  and 
also  lord  of  the  manor  in  which  the  borough  was 
situate.  The  market  had  from  time  immemorial 
been  held  in  and  near  the  High  street.  A  party 
had  a  house  in  that  street,  and  he  and  the  previous 
owners  and  occupiers  of  the  houses  in  which  he 
lived,  as  well  as  several  other  occupiers  of  houses 
in  the  street,  had  from  time  immemorial  erected, 
on  market  days,  stalls  opposite  their  houses,  and 
either  used  the  staUs  themselves,  or  let  them  to 
others.  No  tolls  were  ever  taken  in  respect  of 
the  goods  sold  at  these  stalls,  though  they  were 
formerly  taken  for  similar  produce  exposed  in 
the  market  elsewhere.  In  an  action  against  the 
corporation  for  removing  the  market  to  another 
place,  within  the  borough  : — Held,  that  the  right 
to  the  stalls  was  a  right  which  might  reasonably 
be  supposed  to  have  been  granted  by  the  owners 
of  the  market  to  the  owners  and  occupiers  of  the 
houses,  and  that  it  was  sufficiently  connected 
with  the  enjoyment  of  the  houses  to  be  claimed 
as  appurtenant  thereto.  JSllie  v.  Bridgnorth 
Corporation,  16  C.  B.  (N.S.)  52 :  32  L.  J.,  C.  P. 
273  ;  9  Jur.  (N.8.)  1078  ;  8  L.  T.  668  ;  12  W.  B.  56. 
Held,  also,  that  if  the  original  grant  was  pre- 
sumably to  hold  the  market  at  any  place  within 
the  borough,  still  the  corporation  could  not 
remove  it,  as  to  do  so  would  be  in  derogation  of 
their  own  grant  of  the  right  claimed.    Ih, 

Corporatioii  acting  as  Local  Board.] — 

Although  there  is  a  clear  right  at  common  law 
for  a  corporation  to  change  the  site  of  a  market 
held  in  a  borough,  yet  if  the  members  of  the 
corporation  avail  themselves  of  the  21  &  22  Vict, 
c  98,  and,  as  a  local  board  rather  than  in  their 
corporate  capacity,  propose  to  transfer  and 
regulate  the  market,  they  wiU  be  held  to  the 
provisions  of  the  Local  Government  Act,  and 
their  powers  will  be  limited  to  that  extent. 
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EllU  y.  Bridgnorth  Corporation,  2  Johns.  A;  H. 
67;  4L.T.  112;  9  W.  B.  S31. 

Under  Authority  to  Extend  and  Improve.] — 
In  the  Cambridge  Market  Act,  1850,  power  was 
given  to  the  major,  aldermen,  and  burgesses  in 
council,  to  enlarge  as  well  as  to  improve  the 
market  of  that  borough : — ^Held,  that  the  meaning 
of  the  word  was  not  restricted  to  merely  extending 
the  market  to  streets  theretcxEore  forming  parts 
of  its  sides,  but  authorised  them  to  extend  the 
market  to  other  streets  in  its  immediate  neigh- 
bourhood, even  though  such  streets  were  not 
mentioned  in  the  act.  Att.'6fen.  v.  Cambridge 
CtfrporatUm,  L.  E.  6  H.  L.  303  ;  22  W.  B.  37. 

The  general  object  of  the  act  being  to  enlarge 
and  improve  the  market  of  the  borough,  l£e 
major  and  aldermen,  who  had  the  right  to  hold 
markets  in  the  borough,  though  bj  the  act  not 
authorised  to  enlarge  an  existing  com  exchange, 
were  authorised  to  erect  a  new  com  exchange, 
and  to  make  it  adjoin  the  borough  market,  such 
being,  in  their  opinion,  a  matter  of  public  con- 
venience, and  an  enlargement  and  an  improve- 
ment of  the  market.    Ih, 


B.  TOLLS. 
1.  Obioin  of  Eight. 

Inoident  to  Grant.] — The  grant  of  a  fair, "  cum 
omnibus  libertatibus  et  liberis  consuetudinibus 
ad  hujusmodi  feriam  pertinentibus,"  does  not 
give  a  right  to  take  tolls.  Egremont  ^JBarl)  v. 
Said,  6  A.  jc  E.  924  ;  6  L.  J.,  E.  B.  205. 

If  a  grantee  of  a  rojal  franchise,  as  toll,  grants 
an  immunitj  thereout,  and  the  franchise  of  toll 
afterwards  becomes  extinct  bj  unitj  of  possession 
in  the  crown,  the  immunitj  does  not  therebj 
cease ;  and  if  the  crown  re-grants  the  toll,  the 
g^rantee  must  take  it  still  subject  to  the  immunitj. 
Tewkeibury  ^Bailiff)  v.  Brieknott,  2  Taunt.  120 ; 
11  B.  E.537. 

Immemorial  User.] — ^In  a  high  street  in  a  town 
and  manor  there  was  a  market-house  belonging 
to  the  lord.  This  manor,  together  with  the 
market  belonged  to  the  crown  in  the  reign  of 
Henrj  3.  As  far  back  as  living  memorj  extended, 
various  tolls  had  been  paid  for  the  use  of  the 
market,  for  articles  hawked  about  the  town,  and 
for  stalls  and  standings  for  the  sale  of  articles 
erected  in  the  street.  One  of  these  tolls  was  a 
shilling  for  everj  cart-load  of  fish,  fruit,  and 
vegetables  hawked  about  the  town  for  which  no 
toU  had  before  been  paid  in  the  market : — Held, 
first,  that  there  was  evidence  that  the  toll  had 
been  paid  from  time  inmiemorial,  so  that  a  legal 
origin  of  the  claim  would,  if  possible,  be  pre- 
sumed. Zeuorenee  v.  Hitch,  37  L.  J.,  Q.  B.  209  ; 
L.  B.  3  Q.  B.  521  ;  9  B.  &S.  467;  18  L.  T.  438; 
16  W.  B.  813— Ex.  Ch. 

Presumed  Dedioation.1 — ^Held,  also,  that  the 
claim  might  be  sustainea  as  to  a  toll  granted  or 
reserved  within  time  of  memorj,  bj  presuming  a 
dedication  bj  the  crown  of  the  street  to  the 
public  since  the  time  of  Henrj  3,  which  would 
be  a  good  consideration  for  a  grant  or  a  reserva- 
tion of  the  toll  claimed,  as  it  was  not  toll- 
thorough,  or  a  toll  for  the  mere  use  of  the  waj, 
but  imported  a  licence  to  rest  and  staj  upon  the 
land  for  the  purpose  of  selling  marketable  com- 
modities,   lo. 


774 

Transfezred  bj  Lease.]— Bj  a  private  act, 
passed  in  1835,  the  market  of  Devonport,  belong- 
ing to  A.,  was  enlarged  into  a  market  for  cattle, 
sheep,  &c.,  and  A.  was  empowered  to  let  the 
erections,  buildings,  &c.,  on  the  ground  whereon 
the  market  should  be  held ;  and  to  demand  and 
take  certain  tolls  of  and  from  anj  person  or 
persons  bringing  anj  goods  or  articles  to  the 
market.  There  was  also  a  clause  providing,  that 
if  the  owner  should  demise  or  lease  the  market, 
or  the  site,  and  all  or  anj  of  the  erections  or 
buildings  thereon,  the  lessee  should,  subject  to 
such  exceptions  or  restrictions  as  might  be 
expresslj  contained  in  the  lease,  take  and  enjoj 
the  rents  and  tolls  authorised  to  be  taken  bj  the 
act,  as  the  owner  would  have  been  entitled  to  do 
if  the  lease  had  not  been  made : — Held,  that  a 
lessee  of  the  market,  under  a  parol  demise,  was 
entitled  to  demand  and  receive  the  tolls,  ^rt^- 
ZofMl  V.  iS%ap^^,  5  M.  &  W.  375  ;  8  L.  J.,  Ex.  246. 

By  Statate— Gonfliet  with  other  Bights.]— The 
Brecon  Markets  Act,  1862,  vested  in  the  Brecon 
Markets  Gompanj  certain  tolls,  which,  under  the 
name  of  **  drift  tolls,"  had  been  immemoriallj 
received  bj  the  corporation  of  Brecon  for  cattle, 
goods,  and  carriages  passing  to,  through  or  from 
the  borough.  A  railwaj  companj,  under  the 
sanction  of  an  act  passed  in  the  same  session, 
acquired  land,  not  being  a  highwaj,  on  which 
thej  constracted  a  railwaj  and  station  within 
the  borough  of  Brecon,  whence  passengers,  goods, 
and  cattle  were  convejed  bj  other  lines  of  rail- 
waj to  other  places  bejond  the  limits  of  the 
borough.  The  rights  of  the  corporation  and  of 
the  Brecon  Markets  Companj  were  expresslj 
reserved  b j  the  Bailwaj  Act,  but  there  was  no 
provision  either  in  that  or  in  the  Markets  Act 
expresslj  enabling  the  Brecon  Markets  Companj 
to  levj  tolls  on  the  railwaj :— Held,  that  the 
Brecon  Markets  Companj  was  not  entitled  to 
toll  in  respect  of  cattle,  goods,  or  carriages 
passing  along  the  railwaj.  Brecon  Markets  Co. 
V.  Neath  and  Brecon  By,,  42  L.  J.,  C.  P.  63 ; 
L.  E.  8  C.  P.  157— Ex.  Ch. 


2.  Amount  of. 

Beaionable.] — A  grant  of  a  fair  or  a  market, 
with  an  express  grant  of  toll,  passes  reasonable 
toll,  though  no  amount  of  toll  is  specified. 
Stamford  Corporation  v.  Pawlett,  1  C.  &  J. 
57,  400 ;  1  Tjr.  291. 

If  anj  objection  is  made  to  the  antiquitj  of  a 
toll  on  the  score  of  rankness,  it  might  still  be 
supported  as  a  reasonable  toll,  the  amount  varj- 
ing  from  time  to  time  according  to  the  vaijing 
value  of  monej.  Lawrence  v.  Hitch^  9  B.  &  8. 
467  ;  37  L.  J.,  Q.  B.  209  ;  L.  B.  3  Q.  B.  521 ;  18 
L.  T.  483  ;  16  W.  E.  813— Ex.  Ch. 

A  toll  of  one  pennj  for  everj  pig  brought  into 
a  market  is  not  necessarilj  unreasonable.  WriglU 
V.  Bruitter,  4  B.  Jc  Ad.  116  ;  2  L.  J.,  K.  B.  6. 

Usual.] — An  act  for  the  better  regulating  a 
market,  enacted,  that  it  should  be  lawful  for  the 
owner  thereof  to  take  all  such  tolls  as  were 
usuallj  collected  or  taken,  or  which  were  paj- 
able  within  the  market : — ^Hdd,  that  such  owner, 
although  not  entitled  at  common  law  to  anj  toll, 
might,  under  that  act,  recover  such  tolls  as,  at 
the  time  of  passing  thereof,  were  usuallj  paid  in 
anj  part  of  the  market ;  although  the  tolls  then 
usuallj  paid  in  respect  of  the  same  articles  were 
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different  in  other  parts  of  the  market.    Bedford 
{IhM)  v.  BmmeU,  3  B.  A:  Aid.  366. 

Where  a  oorporation  was  entitled  by  a  general 
grant  of  toU,  explained  by  usage  to  be  due  for 
all  oommerdal  goods  passing  in  and  ont  of  their 
city,  on  horses,  or  in  carts  or  waggons  (that  is, 
at  the  rate  of  Id,  for  every  horse  load,  and  2d, 
for  every  cart  load  drawn  by  one  horse,  and  2d. 
more  for  eadi  additional  horse) : — Held,  that  any 
alteration  of  the  carriage  by  which  the  goods 
were  so  conveyed,  as  by  taking  them  in  stage 
coaches,  instead  of  carts  or  waggons,  conld  not 
vary  the  rig^t  of  toll  in  the  proportion  of  2d, 
for  each  horse  drawing  the  coiach,  although  the 
nomber  of  horses  was  estimated  by  the  weight  of 
passengers  rather  than  of  goods.  Carlisle  Oor- 
poration V.  WxUon,  5  East,  2 ;  1  Smith,  297. 

mseoBdnot  of  Toll  Oollootor.]~Where  a  toll  of 
com  has  been  cnstomarily  taken  by  dipping  into 
the  sack,  so  as  to  bring  out  a  certain  quantity, 
and  the  collector  varied  from  the  proper  mode 
(by  sweeping  instead  of  lifting  the  toll;,  so  as  to 
take  more : — Held,  that  trover  lay  against  him 
for  the  excess.    Norman  v.  Bell,  2  B.  &  Ad.  190. 

3.  Fob  What  Allowed. 

Sales  by  Sample.] — ^A  prescription  for  toll  in 
respect  of  goods  sold  by  sample  in  a  market,  and 
afterwards  brought  into  the  city  to  be  delivered, 
cannot  be  supported.  HUl  v.  Smith,  4  Taunt. 
520.    But  see  S,  C,  10  East,  476 ;  10  B.  B.  857. 

A  seller  of  com  by  sample  in  a  market  is 
benefited  by  the  market  as  weU  as  the  seller  of 
com  which  is  pitched  there  in  bulk  and  sold ; 
and  if  he  refuses  to  pay  the  same  toll  which  is 
paid  by  the  seller  of  com  in  bulk,  an  action  lies 
against  him  for  the  injuiy  done  to  the  market 
in  selling  by  sample.  Tewkesbury  (^Bail\ff)  v. 
BriehneU,  2  Taunt.  120 ;  11  B.  B.  537. 

Xilk—Sale  from  Door  to  2>oor.1~By  a  local 
act,  15  Vict,  c  civ.,  for  the  establishment  and 
regulation  of  markets  in  the  borough  of.  L.,  It  was 
provided  that,  after  the  opening  of  the  market 
places,  every  person  (with  certain  specified  excep- 
tions) who  should  sell  within  the  limits  of  the 
act,  other  than  in  some  one  of  the  market  places, 

Erivato  1^^  markets,  or  in  his  own  dwelling- 
onse,  shop,  warehouse,  yard,  or  store,  anything 
whatever  in  respect  of  which  tolls  were  by  the 
act  authorised  to  be  taken,  should  be  subject  to 
a  penalty.  Milk  was  not  one  of  the  articles 
specified  in  the  act  as  subject  to  tolls ;  but  by  a 
subsequent  amending  act,  26  Vict.  c.  28,  the 
bailifb  and  servants  of  the  trustees  of  the 
markets  were  authorised  to  remove  to  the  markets 
any  articles,  and,  inter  alia,  milk,  illegally  ex- 
posed for  sale  in  any  street  or  public  thorough- 
fare within  the  limits  of  the  former  act,  and  by 
a  further  amending  act  (35  &  86  Vict.  c.  96)  it 
was  provided  that  it  should  be  lawful  for  the 
trustees,  if  they  should  think  fit,  to  demand  and 
receive  in  respect  of  certain  enumerated  articles, 
and,  inter  alia,  milk,  exposed  or  offered  for  sale 
in  any  of  the  market  places  provided  by  the 
trustees,  certain  tolls  specified  in  the  schedule  to 
the  act.  In  1882,  the  trustees  issued  a  public 
notice  that,  for  the  future,  tolls  should  be  paid 
on  all  cans,  tankards,  or  other  vessels  of  milk, 
whether  sold  from  door  to  door,  or  otherwise,  and 
whether  taken  to  the  market  or  not.  The  market 
trustees  contended  that  they  were  entitled  to  toll 
upon  milk  within  the  market  limits,  and  sum- 


moned the  appellant  for  so  selling  milk  without 
payment  of  toll ;  the  appellant  was  convicted  t 
— Held,  that,  under  the  acts  regulating  the 
markets,  the  trustees  were  not  entitled  to  levy 
toll  on  milk  not  sold  in  one  of  the  market  places, 
but  sold,  as  by  the  appellant,  at  the  dwellings  of 
customers ;  and  that  a  person  delivering  milk  to 
customers  at  thdr  doors,  was  not  liable  to  & 
penalty.  QuUliga/n  v.  Limsrioh  Market  Truitees^ 
14  L.  B.  Ir.  265. 

BTidonea  of  Bight.] — ^A  claim  of  toll  to  be 
taken  in  specie  for  goods  sold  in  a  market,  i» 
supported  by  evidence  of  a  right  to  toll  for  goods 
brought  into  the  market,  and  there  sold,  without 
shewing  any  right  to  toll  for  goods  sold  in  the 
market  without  being  brought  there.  Mooley  v. 
Pieroon,  4  Term  Bep.  104. 

Goods  brought  into  a  Town.]— A  prescription 
for  toll  of  com  brought  into  a  town  to  be  there 
sold  on  a  market-day,  any  part  of  which  is 
pitched  within  the  market  for  sale,  and  which 
shfdl  be  there  sold,  is  bad,  as  there  cannot  be  any 
toll  in  respect  of  goods  not  actually  brought  into 
the  market.  WMi  v.  Hiles,  4  B.  &  Aid.  559  ;  28 
B.  B.  893. 

Toll-traTorio.] — ^To  support  a  chdm  of  toll- 
traverse,  a  special  consideration  need  not  be 
shewn.  Riokards  v.  Bennett,  2  D.  &  B.  889  ;  1 
B.  &  C.  228 ;  1  L.  J.  (O.B.)  K.  B.  97 ;  25  B.  B. 
872. 

In  an  action  for  toll-traverse  evidence  that  a 
party  on  a  market-day  sold  f orl^-one  quarters  of 
com  by  two  sacks  pitohed  in  the  market,  is  not 
sufficient  to  authorise  a  verdict  against  him. 
Vines  v.  Beading  Oorporation,  4  Bing.  8;  12 
Moore,  201 ;  1  Y.  &  J.  4  ;  29  B.  B.  490. 

ToU*thorongh.] — ^A  claim  of  toll-thorough  can- 
not be  supported,  without  shewing  a  beneficial 
consideration  moving  to  the  person  from  whom 
it  is  claimed.  Yarmouth  Oorporation  v.  Eatony 
8  Burr.  1402. 

Hat-guardi.] — The  respondent  sold  hat-guaids> 
in  a  street  of  a  borough  which  was  under  a  local 
improvement  act.  The  act  required  a  licence 
from  the  corporation  to  sell  in  a  place  other  thsoi 
the  market  any  article  for  which  a  toll  was  levi- 
able. The  schedule  of  toUs  mentioned  only  sheda 
or  stalls  for  flesh,  cheese,  butter,  "  or  other  thing 
whatsoever": — Held,  that  the  respondent  did 
not  require  a  licence,  as  hat-guaros  were  not 
within  the  list  of  tollable  things.  Loftos  v. 
Oleave,  55  J.  P.  149. 

Sale  of  Pish— Amending  Aet— BopoaL] — ^The 
respondent  sold  fish  from  a  cart  in  a  borough 
governed  by  a  local  improvement  act  which 
required  a  licence  from  the  corporation  to  sell 
any  goods  for  which  a  toll  was  leviable.  A  prior 
act  contained  an  exemption  from  toll  for  fish  sold 
in  places  other  than  tne  market.  There  was  no 
express  repeal  of  the  former  act  and  parts  of  it 
were  recited  in  the  later  act: — Held,  that  the 
exemption  in  the  former  act  continued  and  that 
DO  licence  was  required  for  selling  fish  in  the 
streets.    Loftos  v.  Kiggins,  55  J.  P.  151. 

4.  Penalties  fob  Nonpayment. 

«  Shop  "— Yoisel  Xoorod  to  a  Wharf.]— By  a 
market  act,  every  person  who  shall  sell  or  expose 
for  sale  at  any  place  within  the  limits  of  the  act 
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{other  than  in  any  existing  market-place,  or  the 
inarket-hooBe  and  market-places  to  be  established 
tmder  the  act,  or  in  his  own  dwelling-house,  or 
in  any  shop  attached  to  and  being  part  of  any 
dwelling-house)  any  article  in  respect  of  which 
tolls  are  by  the  act  authorised  to  be  taken,  other 
than  eggs,  butter  and  fruit,  shall  forfeit  40f. : — 
Held,  that  a  yessel  moored  to  a  wharf  on  the  old 
•canid,  within  the  limits,  was  not  a  shop  within 
the  exemption.  WiltshirB  t.  Baker,  1 1  G.  B.  ^.B.) 
237  ;  81  L.  J^lLC.lO.n. ;  6  L.  T.  355  ;  10  W.B. 

flkittlA  Oroiind.] — ^The  Exmouth  Market 

Act,  1867,  which  incorporated  the  Markets  and 
Fairs  Clauses  Act,  1847,  by  s.  20,  enacts  that  no 
unlicensed  person  shall  sell  in  any  open  place 
within  the  limits  of  the  market,  not  being  the 
new  market-place  or  bis  own  dwelling-house  or 
«hop,  any  articles,  ko,  A  person  sold  articles  of 
the  description  mentioned  in  the  act  in  a  skittle- 
ground  let  to  him  for  two  days.  The  place 
where  the  sale  took  place  was  covered  with  a 
roof  and  inclosed,  but  had  a  door  leading  into 
the  street : — ^Held,  that  the  place  of  side  was  not 
his  shop  within  the  exception  in  the  act.  Hooper 
T.  Xenthole,  46  L.  J.,  M.  G.  160 ;  2  Q.  B.  D.  127 ; 
S6  L.  T.  Ill  ;  25  W.  E.  868. 

Shed  affixed  to  Honfle.] — ^A.  was  tenant 

of  a  dwelling-house  and  shop  and  a  piece  of 
ground  in  front  of  the  shop;  a  wooden  shed 
affixed  to  the  house  and  supported  on  wooden 
posts  had  been  erected  and  continued  oyer  the 
piece  of  ground  for  eighteen  years,  and  preyionsly 
to  the  erection  of  the  shed  there  had  been  stone 
flags  built  into  and  forming  part  of  the  house 
wlSch  projected  three  feet  from  the  house,  and 
the  flags  helped  to  support  the  shed.  In  1864  a 
market  was  establishea  for  the  town.  A.  was 
convicted  under  s.  IS  of  the  Markets  and  Fairs 
Clauses  Act,  1847,  for  selling  goods  in  the  shed, 
And  the  justices  stated  a  case  describing  the  shed 
and  giving  their  construction  of  the  statute  : — 
Held,  that  the  justices  put  too  narrow  a  construc- 
tion on  the  section,  and  that  the  shed  was  acces- 
sory to  part  of  the  shop,  and  therefore  within 
the  exception.  Aehtoorth  v.  Hewoorth,  10  B.  A:  8. 
309  ;  38  L.  J.,  M.  C.  91  ;  L.  B.  4  Q.  B.  316 ;  20 
L.  T.  439  ;  17  W.  R.  668. 

Dwalling-lioiiM  or  Shop.]— Where  an  act 
enacted  that  eveiy  person  who  shall  sell  or 
expose  for  sale  at  any  place  within  the  limits  of 
the  act  (other  than  his  own  dwelling-house,  or  in 
iany  shopattached  to  and  being  part  of  any  dwelling 
house)  any  article  in  respect  of  which  toUs  are 
by  the  act  authorised  to  be  taken,  shall  incur  a 
penalty  of  40«. : — Held,  that  to  bring  it  within 
the  exemption  the  shop  need  not  be  attached  to 
any  part  of  the  dwelling-house  of  the  party 
himself.  WiUshire  v.  mOeU,  11  G.  B.  (N.8.) 
240  ;  31  L.  J.,  M.  G.  8  ;  5  L.  T.  855  ;  10  W.  B.  44. 

Held,  also,  that  a  sale  by  auction  in  a  shop 
attached  to  and  being  part  of  any  dwelling-house 
was  privileged.    Ih, 

A  local  board,  acting  under  the  powers  of  the 
Local  Government  Act,  1858,  and  the  Markets 
and  Fairs  Glauses  Act,  1847,  made  by-laws, 
directing  that  cattle  markets  and  an  annual  show 
of  horses  should  be  held  in  prescribed  places 
and  appointing  a  toll  for  cattle,  horses,  &c., 
exposed  for  sale  in  such  markets.  An  auctioneer, 
at  the  time  when  these  markets  were  established, 
was  possessed  of  a  building  called  the  Agricul- 


tural Hall,  which  was  erected  some  years  before 
the  passing  of  the  by-laws,  regfulating  the 
market.  It  was  a  large  building,  contaiiSng  a 
ring  or  an  area  in  whidi  was  accommodation  for 
about  100  head  of  cattle.  Adjoining  to  and 
communicating  with  it  was  a  yard  with  pens 
capable  of  holding  1,400  sheep.  His  dwelunff- 
house  was  separated  from  the  Agricultural  Hcdl 
by  his  harness-room  and  stable.  He  advertised 
and  held  sales  by  auction  in  the  agricultural 
hall  on  market  days,  the  average  sale  on  these 
days  amounting  to  100  cattle  and  1,000  sheep, 
and  exceeding  the  sales  in  the  regular  market. 
The  cattle  and  sheep  so  sold  were  the  propeity 
of  farmers  and  others,  the  auctioneer  charging 
them  with  a  commission:  —  Held,  without 
expressing  any  opinion  as  to  whether  an  auc- 
tioneer would  have  been  at  liberty  to  sell  horses 
by  auction  on  his  premises,  notwithstanding  the 
market,  it  was  evident,  having  regard  to  the  nature 
and  extent  of  his  premises,  t^t  they  were  not  part 
of  his  dwelling-place  or  shop  within  the  meaning 
of  s.  13  of  the  Markets  and  Fairs  Glauses  Act, 
1847,  and  that  the  business  carried  on  by  him 
was  not  a  right,  power,  or  privilege  which  he 
enjoved  when  the  market  was  established,  with- 
in the  meeting  of  the  Local  Government  Act, 
s.  50.  Fearm  v.  MUohell^  41  L.  J.,  M.  0. 170  ; 
L.  B.  7Q.B.690;  27  L.  T.  33. 

A  local  act  regulating  a  market  prohibited 
under  a  penalty,  in  terms  identical  with  those  in 
the  Markets  and  Fairs  Glauses  Act,  1847,  s.  13, 
any  person  from  selling  or  exposing  for  sale 
within  the  limits  of  the  market,  **  except  in  his 
own  dwdling-place  or  shop,**  any  articles  in 
respect  of  which  tolls  were  by  that  act  authorised 
to  DC  taken.  A  salesman  resided  within  the 
limits,  and  occupied  a  large  yard  adjoining  his 
residence,  in  which  were  sheds  for  the  sale  of 
cattle  and  sheep.  The  yard  extended  back 
about  160  feet,  and  the  oidy  entrance  to  it  was 
through  double  doors  from  the  street,  and  by 
passing  underneath  the  small  house,  which  con- 
sisted only  of  upper  rooms  supported  on  pillars 
over  the  entrance.  Stairs  led  up  from  this 
covered  entrance,  which  was  thirty  feet  by 
twenty,  to  the  house.  He  was  summoned  for 
exposing  for  sale  200  sheep  in  this  yard,  and 
convict^  in  a  penalty : — ^Held,  that  the  convic- 
tion was  right,  as  the  yard  did  not  come  within 
the  exception,  so  as  to  be  either  his  dwelling- 
place  or  his  shm>.  M^Hole  v.  Datiee,  45  L.  J., 
M.  G.  30  ;  1  Q.  B.  D.  59;  33  L.  T.  502  ;  24  W.  B. 
343. 

A  sale  by  auction  of  horses  by  A,  a  licensed 
auctioneer,  in  a  yard  attached  to  the  dwelling- 
house  of  B.,  within  the  district,  is  an  offence. 
lAandaff  and  Canton  Market  Co,  v.  Lyndon, 
infra. 

How  DotaxiDined.]— By  s.  18  of  the  Markets 
and  Fairs  Glauses  Act,  1847,  after  a  market-place 
is  open  for  public  use,  every  person  other  than  a 
licensed  hawker  who  shall  seU  or  expose  for  sale, 
in  any  place  within  the  prescribed  limits,  except 
in  his  own  dwelling-place  or  shop,  any  articles 
in  respect  of  which  tolls  are  by  tne  special  act 
authorised  to  be  taken  in  the  market,  shall  for 
every  such  offence  be  liable  to  a  penalty  ;  and 
in  order  to  exempt  from  penalty  under  this 
section,  a  party  must  be  shewn  to  have  sold  the 
marketable  articles  in  what  is  really  his  own 
private  shop,  and  not  in  any  such  way  as  to 
constitute  a  different  market  from  the  legal  one ; 
and  in  order  to  determine  this  question,  all  the 
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elements  of  the  case  must  be  taken  into  con- 
sideration, although  not  one  of  them  alone  might 
be  conclusive  upon  it.  Pope  v.  Wlialley^  6 
B.  k,  S.  303  ;  34  L.  J.,  M.  C.  76  ;  11  Jur.  (N.8.) 
444  ;  11  L.  T.  769  ;  13  W.  R.  402. 

Bulk  of  Goods  Outside.] — ^Upon  the  construc- 
tion of  a  local  act  establishing  a  market  for  com, 
Ace,  in  the  city  of  Cork,  and  its  suburbs  : — Held, 
that  the  market  toll  was  not  leviable  upon  a 
sale,  made  in  the  vendor's  own  house  or  premises 
situate  within  the  city,  of  com  then  being  out- 
side the  city  and  its  suburbs.  Webber  v.  AdamSf 
It,  R.  5  C.  L.  146— Ex.  Oh. 

Held,  also,  that  market  toll  was  not  leviable 
upon  such  a  sale,  though  the  com  sold  was  then 
actually  within  the  city  or  its  suburbs.    lb. 

A  sale  of  goods  on  a  market  day,  **  within  the 
prescribed  limits  "  of  a  town,  is  not  within  s.  13 
of  the  Markets  and  Fairs  Clauses  Act,  1847,  unless 
the  bulk  of  the  goods  sold  is,  at  the  time  of 
such  sale,  substantially  "within  the  prescribed 
limits."  Newtoumards  Town  Commissioners  v. 
Woods,  Ir.  R.  11  C.  L.  606. 

Sale  hj  Sample.]  —  A  person,  not  being  a 
licensed  hawker,  was  committed  and  fined  under 
the  Markets  and  Fairs  Clauses  Act,  1847,  a.  13, 
for  having  sold  com  by  sample  in  a  place,  other 
than  his  own  dwelling-place  or  shop,  within  the 
municipal  boundary  of  the  city  of  Londonderry, 
the  bulk  of  the  com  being  at  the  time  of  sale 
within  the  municipal  boundary: — Held,  that 
the  conviction  was  right.  Londonderry  Cor- 
poration V.  MoElhinney,  Ir.  R.  9  C.  L.  71. 

Bale  from  Door  to  Door.] — By  s.  13  of  the 
Markets  and  Fairs  Clauses  Act,  1847,  after  the 
market-place  is  open  for  public  use,  every  person 
other  than  a  licensed  hawker  who  shall  sell  Cr 
expose  for  sale  in  any  place  within  the  prescribed 
limits,  except  in  his  own  dwelling-place  or  shop, 
any  articles  in  respect  of  which  tolls  are  by  the 
special  act  authorised  to  be  taken  in  the  market, 
snail  forfeit  40#.  An  improvement  act,  subse- 
quently passed,  enacted  that  the  local  board  and 
their  lessees  may  from  time  to  time  demand  and 
take  from  any  person  occupying  or  using  any 
shop,  stall,  stand,  bench,  or  ground  space  in  any 
market-place  for  the  time  being  under  the 
management  of  the  local  board  and  used  as  a 
geneial  market,  such  tolls  as  the  local  board  or 
their  lessees  from  time  to  time  appoint,  not 
exceeding  the  several  tolls  specified  in  the 
schedule  A.  annexed ;  and  the  schedule  in 
terms  imposed  the  toll  on  the  occupier  of  every 
shop,  stall,  or  ground-space  in  the  market,  and 
not  upon  the  commodities  sold  or  exposed  for 
sale  there  : — Held,  that  a  person  who  sold  fruit 
and  fish,  which  are  marketable  articles,  from 
door  to  door  within  the  prescribed  limits,  did 
not  thereby  become  liable  to  the  penalty  imposed 
by  10  &  11  Vict.  c.  14,  s.  13.  Caswell  v.  Cook, 
11  C.  B.  (N.S.)  637 ;  31  L.  J.,  M.  C.  186. 

**ProTiiions"  —  Potatoes.]  — The  Taunton 
Market  Act  prohibited  the  selling  within  certain 
limits  of  the  market,  com,  grain,  fish,  meat, 
poultry,  or  other  provisions,  or  any  bulls,  sheep, 
swine  or  other  live  cattle,  which  are  usually 
sold  in  public  markets  : — Held,  that  a  shopkeeper 
selling  potatoes  came  within  the  statute,  these 
being  "  provisions, "  and  alflo  **  usually  sold  with- 
in markets."  Shepherd  v.  FoUUmmL,  49  J.  P. 
166. 


**Artiele''  inoludei  Horioi.] — ^A  market  act 
enacted  that  every  person  wno  shall  sell  or 
expose  for  sale  at  any  place  within  the  limits  of 
the  act  (other  than  in  his  own  dwelling-house, 
or  in  any  shop  attached  to  and  being  part  of  any 
dwelling-house),  any  article  in  respect  of  which 
tolls  are  by  this  act  authorised  to  be  taken,  shall 
forfeit  and  pay  any  sum  not  exceeding  AOs,  By 
a  schedule  a  toll  was  imposed  upon  horses : — 
Held,  that  a  horse  was  an  article  within  this 
section.  IZandaff  and  Canton  Market  Co,  v. 
Lyndon,  8  C.  B.  Cn.b.)  616  ;  30  L.  J.,  M.  C.  106  ; 
6  Jur.  (N.8.)  1344  ;  2  L.  T.  771 ;  8  W.  R.  693. 

Fulfllmeat  of  Preyioui  Oontrmot] — ^H.  waa 
charged  before  the  magistrates  of  a  city  for 
having  infringed  a  private  market  act  (6  &  7 
Vict.  0.  cxxii.  s.  3),  which  imposed  a  fine  on  any 
person  selling,  offering  or  exposing  for  sale  any 
carcases  or  meat  witMn  the  limits  of  the  city 
and  county,  except  within  the  market.  It  waa 
proved  on  the  12th  January,  1877,  H.  delivered 
certain  carcases  at  a  door  within  the  limits,  and 
that  the  carcases  were  then  weighed  and  paid 
for,  but  it  was  alleged  that  they  were  delivered 
in  pursuance  of  a  previous  contract,  entered  into 
between  the  same  parties  at  the  same  place  on 
the  6th  of  the  same  month.  The  summons  waa 
taken  out  for  the  12th  January,  and  the  magis- 
trates found  that  there  had  been  a  previous  sale 
and  purchase  on  the  6th  : — Held,  that  they 
should  have  convicted  on  the  above  facts,  and 
that  if  they  had  thought  it  necessary  they 
should  have  amended  the  summons  by  altering 
the  date  on  which  the  offence  was  alleged  to 
have  been  committed  from  the  12th  to  the  6th 
of  the  month.  Exeter  Corporation  v.  Heaman, 
37  L.  T.  634. 

A  greengrocer,  within  the  limits  of  the  T. 
market,  used  to  order  vegetables  from  B.,  a 
farmer,  outside  the  limits,  and  paid  monthly. 
B.  was  charged  with  seUing  marketable  goods 
without  paying  toll : — Hel<C  that  B.  was  liable 
to  pay  the  tol&.  Torquay  Market  Co.  v.  Bur- 
ridge,  48  J.  P.  71. 

Ei^oiuro  for  Sale.! — ^A  baker  living  outside 
the  limits  of  a  borough,  who,  in  a  mutiud  course 
of  dealing,  delivers  bread  to  his  customers  within 
the  borough  from  a  cart  three  days  in  the  week, 
is  not  guilty  of  the  offence  of  exposing  for  sale 
an  article  in  respect  of  which  tolls  are  authorised 
to  be  taken  within  prescribed  limits.  White  v. 
Teovil  Corporation,  61  L.  J.,  M.  0.  213. 

Toll  paid — ^So-ialo.] — ^A  market  for  a  town 
was  established  under  a  local  act  A  section, 
for  preventing  any  encroachment  on  it,  enacted 
that  any  person  who  should  sell,  or  offer  or 
expose  to  sale  (among  other  things)  any  roots, 
fruit,  or  garden  stuff  in  any  other  place  within 
the  town  should  be  liable  to  a  penalty  ;  with  a 
proviso  excepting  the  sale  by  inhabitants  in 
their  houses,  shops  or  premises.  A  party  bought 
vegetables  from  a  wholesale  dealer  in  the  market 
who  had  previously  on  the  same  day  paid  the 
toll  for  them ;  he  then  offered  them  for  sale  in 
the  streets : — ^Held,  an  offence  within  the  section. 
Black  V.  SaokeU,  10  B.  k.  S.  639. 

Payment  dooi  not  Condone.] — ^The  respondent, 
at  nine  o*clock  in  the  morning,  sold  certain 
marketable  vegetables,  he  not  having  a  licence, 
nor  having  previously  paid  the  market  tolls,  and 
upon  being  required  to  pay  the  same,  he  refused. 
At  seven  o*(dock  in  the  evening  of  the  same  day 
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he  paid  the  toll,  and  was  afterwards  summoned 
for  the  o£tence  of  selling  these  goods  without 
haying  a  licence  or  having  paid  the  toll ;  and  at 
the  hearing,  the  justices  being  of  opinion  that 
by  the  subsequent  payment  of  the  toll  the 
offence  was  condoned,  they  dismissed  the  inform- 
ation : — Held,  that  the  justices  were  wrong,  and 
that  the  offence  was  one  which  could  not  be 
condoned.     Carter  y.  Parkhouse,  22  L.  T.  788. 

**  Within  a  Town."] — By  an  act  passed  in 
1822  (3  Geo.  4,  a  68),  s.  .42,  any  person  who  sells 
fish  within  the  town  of  Bochdale,  except  in  the 
market-place  (unless  such  sale  takes  place  from 
a  shop  or  dwelling-house),  is  liable  to  a  penalty 
not  exceeding  51.  N.  sold  four  herrings  in  an 
open  street,  not  in  the  market-place.  The  street 
was  a  main  thoroughfare  with  houses  on  both 
sides,  in  a  populous  part  of  the  ancient  muni- 
cipal borough  of  Bochdale,  and  there  was  a 
continuous  line  of  buildings  from  the  market- 
place to  the  street  where  the  sale  took  place. 
When  the  act  was  passed  the  street  in  question 
was  not  made,  and  the  site  of  it  was  in  fact 
green  fields.  There  was  no  definition  in  the  act 
of  the  meaning  of  the  expression  **town  of 
Bochdale."  The  justices  refused  to  convict, 
being  of  opinion  that  the  words  **  town- of  Boch- 
dale were  limited  to  the  town  as  it  then 
existed  : — Held,  that  the  justices  were  wrong  in 
refusing  to  convict,  inasmuch  as  the  section  was 
intended  to  apply  to  all  parts  of  what  might  be 
fairly  termed  the  town  of  Bochdale,  whether 
in  existence  at  the  time  of  the  passing  of  the 
act  or  not.  Collier  y.  WoHh,  1  Ex.  D.  464  ;  35 
L.  T.  346. 

The  act  of  1822  must  have  contemplated  a 
growing  town,  and  the  expression  "town  of 
Bochdale  "  in  s.  42  was  intended  to  include  not 
merely  the  then  existing  but  the  increasing 
town  of  coming  years;  and  that,  under  the 
Bochdale  Improvement  Act  of  1872,  the  pro- 
visions of  the  act  of  1822  apply  to  and  are  in 
force  within  the  extended  boundaries  so  as  to 
make  the  *'  town  of  Bochdale**  mentioned  in  the 
earlier  act  comprise,  for  all  the  purposes  of  that 
act,  the  whole  of  the  municipal  borough  as  con- 
stituted by  the  later  act  of  1872.  KUlmUter  v. 
FUton,  63  L.  T.  959. 

"Freieribed  Liaiitf  "— What  are.]— By  s.  13 
of  the  Markets  and  Fairs  Clauses  Act,  1847, 
after  the  market-place  is  open  for  publio  use, 
every  person  other  than  a  licensed  hawker  who 
shall  sell  or  expose  for  sale  in  any  place  within 
the  prescribed  limits,  except  in  his  own  dwell- 
ing-place or  shop,  any  articles  in  respect  of  which 
tolls  are  by  the  special  act  authorised  to  be 
taken  in  the  market,  shall  forfeit  40«.  An 
improvement  act,  subsequently  passed,  enacted 
that  the  local  board  and'  their  lessees  may  from 
time  to  time  demand  and  take  from  any  person 
occupying  or  using  any  shop,  stall,  stand,  bench 
or  ground  space  in  any  market-place  for  the 
time  being  under  the  management  of  the  local 
board,  and  used  as  a  general  market,  such  toUs 
as  the  local  board  or  their  lessees  from  time  to 
time  appoint,  not  exceeding  the  several  tolls 
specified  in  the  schedule  A.  annexed :  and  the 
schedule  in  terms  imposed  the  toll  on  the  occu- 
pier of  every  shop,  stall,  or  ground  space  in  the 
market  and  not  upon  the  commodities  sold  or 
exposed  for  sale  there: — Held,  that  the  "pre- 
scribed limits  **  meant  the  limits  to  which  the 
local  act  applied,  viz.,  the  boundaries  of  the 


borough.     Caswell  v.  Caok,  11  C.  B.  (hjb.)  637 ; 
31  L.  J.,  M.  C.  185. 

A  corporation  granted  leases,  with  covenants 
for  quiet  enjoyment,  of  land  within  the  limits  of 
their  borough,  to  the  appellant,  who  occupied  it 
as  a  sale-yard,  and  hela  periodical  sales  of  cattie 
upon  it.  Subsequently  the  corporation,  by  their 
urban  sanitary  authority,  opened  a  public  market 
in  the  borough  and  established  tolls.  The 
appellant  was  convicted  in  a  penalty  provided 
by  s.  13  of  the  Markets  and  Fairs  Act,  1847,  for 
selling  bullocks  in  his  sale-yard  without  pay- 
ment of  toll : — ^Held,  that  the  words  "  within 
their  district**  in  s.  166  of  the  Public  Health 
Act,  constituted  the  district  of  the  urban  sani- 
tary authority  "  the  prescribed  limits  **  vrithin 
s.  13  of  the  Markets  and  Fairs  Act,  1847.  Spur- 
ling  v.  Bardoft,  60  L.  J.,  Q.  B.  745 ;  [1891]  2 
Q.  B.  384  ;  65  L.  T.  584 ;  40  W.  B.  157 ;  17 
Cox,  C.  0.  372  ;  56  J.  P.  132. 

6.  Fraud  upon  tha  Toll. 

What  Amounts  to.]^A  person  brought  sheep 
to  a  public-house  forty  yards  out  of  the  limits  of 
a  market,  left  them  there,  went  into  the  market 
in  seareh  of  customers,  whom  he  brought  back 
to  the  public-house,  and  there  sold  the  sheep  to 
them : — Held,  that  this  was  a  fraud  upon  the 
market,  for  which  the  seller  was  liable  to  an 
action  on  the  case  by  the  lessee  of  the  market. 
Bridgland  v.  Shapter,  6  M.  &  W.  375  ;  8  L.  J., 
Ex.  246. 

An  action  by  the  owners  of  a  market,  who  had 
a  prescriptive  right  of  toll  on  all  com  brought 
into  the  market  to  be  sold,  and  there  sold, 
alleging  that  the  defendant,  intending  to  deprive 
them  of  their  toll,  fraudulently  bought  com  in 
the  market  by  sample,  knowing  that  the  com- 
modity was  not  there  in  bulk  at  the  time  of  the 
sale,  whereby  the  owners  were  prevented  from 
taking  their  toll,  is  not  sustained  by  evidence  of 
the  mere  fact  of  such  purehase  by  sample  in  the 
market,  though  with  knowledge  of  the  owners* 
claim  to  toll,  coupled  with  the  nMst  of  not  paying 
the  toll  on  demand  afterwards  when  the  com 
was  delivered  to  the  defendant  in  the  same 
borough,  but  out  of  the  market.  Tewkesbury 
(BaUiff)  y.  i>ue<m,  6  East,  438  ;  2  Smith,  508. 

Ftoeeadings  in  Beipect  oil — ^A  distress  cannot 
be  made  for  the  toll  of  goods  fraudulentiy  sold 
out  of  a  market  to  avoid  the  toll,  but  the  party 
injured  must  bring  a  special  action  on  the  case. 
Blakey  v.  Dinsdale,  Cowp.  661. 

6.  Llabilitt  of  Mabket-owitebs  to  Paybbs 

OP  Toll. 

Ii^nry  to  Cattle.] — Defendants,  owners  of  a 
market  for  the  sale  of  cattle,  had,  some  three 
years  before  action,  erected  some  railings  round 
a  statue  in  the  street  of  the  town  where  the 
market  was  held,  and  near  to  the  site  which 
plaintiff,  who  was  in  the  habit  of  bringing  cattle 
to  the  market,  occupied  and  paid  a  toll  for.  A 
cow  of  plaintiff's  was  killed  in  trying  to  jump 
the  railings,  and  in  an  action  brought  against 
defendants  to  recover  damages  for  her  loss,  the 
jury  found  that  the  railings  were  of  insufficient 
height : — ^Held,  that  the  defendants  having  re- 
ceived toll  &om  the  plaintiffs,  and  invited  them 
to  come  to  the  market  with  their  cattie,  a  duty 
was  imposed  on  them  to  keep  the  market  in  a 
safe  condition,  and  therefore  an  action  would  lie 
against  the  defendants  for  the  loss  sustained  by 
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'he  plaintiffs.  Law  t.  Darlington  Curporation^ 
49  L.  J.,  Ex.  105 ;  5  Ex.  D.  28  ;  41  L.  T.  489 ; 
28  W.  B.  221  ;  44  J.  P.  812— C.  A. 

F.    KTALLAGB. 
1.  Natube  of. 

Grant  of.] — ^The  word  toll  in  a  grant  may 
include  stallage.  If  the  crown  grants  to  H.  and 
his  heirs  that  they  may  have  and  hold  a  market 
in  the  town  of  £.,  with  all  tolls  and  profits 
thence  arising,  but  neither  the  crown  nor  H.  has 
any  right  of  soil  in  the  town,  if  H.  afterwarda 
acquires  the  soil  on  which  the  market  is  held,  he 
may  claim  stallage  by  virtue  of  the  grant.  Loeh^ 
wood  y.  Wood,  6  Q.  B.  86 ;  16  L.  J.,  Q.  B.  365  ; 
10  Jur.  158. 

The  granting  of  stallage  and  piccage  by  a  cor- 
poration does  not  authorise  the  lessee  to  occupy 
the  market-place  at  times  when  no  market  is 
being  held,    Oolenwn  y.  Howard^  2  L.  T.  468. 

What  if.] — Stallage  is  a  payment  due  to  the 
owner  of  a  market  In  respect  of  the  exclusive 
occupation  of  a  portion  or  the  soiL  Yarmouth 
Corporation  v.  Oroom,  1  H.  &  C.  102 ;  32  L.  J., 
Ex.  74  ;  8  Jur.  (N.B.)  677  ;  7  L.  T.  161. 

Therefore,  where  a  person  used  a  market  with 
a  chair  and  a  ped,  that  is,  a  wooden  or  a  wicker 
basket,  four  feet  long,  two  feet  and  a  half  wide, 
and  two  feet  high,  with  a  lid,  which,  being  turned 
ba^  and  supported  by  pieces  of  wood  not  fixed 
in  the  soil,  formed  a  table  on  which  he  exposed 
his  provisions  for  sale : — Held,  that  he  was  liable 
for  stallage.    Ih, 

The  question  what  constitutes  a  stall,  is  a 
question  of  fact  for  a  jury.    Ih. 

Liooioe  for.] — ^Whoever  will  have  a  stall  in  a 
market  must  have  a  licence  for  that  purpose  from 
the  owner  of  the  soiL  Northampton  CorporatUm 
y.  Ward,  1  Wils.  107  ;  2  Str.  im 

Trespass  lies  for  setting  tables  in  a  market- 
place for  the  sale  of  goods  thereon,  without  leave 
of  the  owner  of  the  soiL  Norwieh  Oorporation 
V.  5iam,  2  W.  Bl.  1116. 

Ejectment  cannot  be  maintained  against  a 
person  for  having  a  stall  in  a  street ;  the  proper 
remedy  is  an  action  of  trespass  by  the  owner  of 
the  soil  on  which  the  stall  was  erected.  Doe 
d.  8t.  Julian,  Shrewsbury  v.  Cowley,  1  Car.  A:  P. 
123. 

2.  BlQHT  TO  BEOOVEB. 

Paymont  for  Bale— Vot  Stallage.]— Charles  1 
granted  by  letters-patent  to  the  lord  of  the  manor 
of  Swindon,  his  heirs  and  assigns,  full  and  abso- 
lute licence  and  authority  to  hold  a  market 
within  the  town  of  Swindon,  with  all  liberties 
and  free  customs,  tolls,  stallage,  piccase,  fines, 
and  all  other  profits,  commodities  and  emolu- 
ments, whatsoever  to  such  market  appertaining. 
In  1866,  the  lord  of  the  manor  of  Swindon, 
being  seised  of  and  entitled  to  the  rights  granted 
by  Charles  1,  demised  to  a  company  for  twenty- 
one  years  all  the  tolls,  rates,  dues  and  duties 
arising  and  to  be  collected  and  received  at  the 
Swindon  market.  The  market  was  held  iathe 
public  street,  and  no  stalls  or  pens  had  ever 
been  erected  for  the  standing  or  separation  of 
the  cattle.  Up  to  the  time  that  the  company 
acquired  their  rights  in  1866,  no  payment  was 
ever  demanded  except  upon  the  sale  of  cattle, 
when  a  small  sum  was  paid  per  head,  either  by 


the  buyer  or  seller.  The  company  made  a  chaige 
upaa  the  vendors  for  stallage  upon  all  catUe 
brought  to  the  market  in  lieu  of  the  tolls  chajrged 
on  the  sale : — Held,  in  an  action  against  a 
vendor  of  cattle  to  recover  this  stallage,  that  the 
company  had  no  right  to  make  such  charge. 
/koindon  Central  Market  Co,  v.  Panting,  27  L.  T. 
578. 

Exemption— Xridonoo  for.]  —  Charles  1,  by 
letters  patent,  in  1639,  granted  to  H.  and  his 
heirs  a  weekly  market  at  E.,  with  all  tolls  and 
profits.  By  deed  in  1646,  between  H.  of  the  first 
part,  and  certain  persons  on  behalf  of  the  inhabi- 
tants of  B.  of  the  second  part,  the  inhabitants 
**  having  considered  the  great  charge  H.  had  beoi 
at  in  procuring  the  market,"  and  for  other  con- 
siderations did  grant  unto  him  the  court-house 
and  the  waste  ground  adjoining  the  market- 
place, together  with  the  market-place ;  and  H. 
convenanted  that  the  inhabitants  should  have  a 
market  toll  free : — Held,  that  in  the  absence  of 
any  evidence  of  an  ancient  market,  or  of  any 
reference  to  a  custom  or  an  exemption  from 
stallage  in  the  charter  of  1639,  there  was  no 
origin  to  which  such  exemption  could  be  referred 
but  the  deed  of  1646.  Loekwood  v.  Wood,  6 
Q.  B.  31 ;  18  L.  J.,  Q.  B.  365  ;  10  Jur.  158. 

A  modem  grant  by  H.,  a  subject  holding  under 
the  crown  as  before  mentioned,  to  which  certain 
persons,  styled  inhabitants  of  E.,  are  parties, 
granting  that  the  inhabitants  of  E.,  their  heirs 
and  assigns  for  ever,  shall  enjoy  the  market  as 
freely  as  H.  held  it  of  the  crown,  and  containing 
a  covenant  by  H.  that  they  shall  do  so,  does  not 
exempt  from  stallage  an  inhabitant  not  privy  to 
the  parties  to  such  grant.    lb. 

Such  an  exemption  for  the  inhabitants  of  a 
town  can  be  only  oy  way  of  custom,  not  of  grant 
or  prescription.    lb. 

Vot  BoeoiMry  to  show  Oontraot.] — An  action 
may  be  maintained  by  the  owner  of  a  market  for 
staUage,  and  that  without  shewing  any  contract 
in  fact  between  him  and  the  occupier  of  the  stalL 
Newport  Corporation  v.  Saundere,  3  B.  &  Ad.  411 ; 
1  L.  J.,  K.  B.  147. 

G.  BY-LAWS. 

Validity.] — ^A  by-Uw  for  r^ulating  a  market 
must  not  be  so  restrictive  as  to  prevent,  without 
leave,  a  frequenter  of  it  from  resorting  to  it. 
Wortley  v.  Nottingham  Local  Board,  21  L,  T. 
682. 

A  by-law  for  the  regulation  of  a  market,  set- 
ting apart  different  places  for  the  carrying  on  of 
wholesale  and  retail  trade,  is  not  unreasonable 
as  being  in  restraint  of  trade.  Strike  v.  Qfllini, 
55  L.  T.  182  ;  34  W.  B.  459  ;  60  J.  P.  741. 

Ezpotnro  oentrazy  to  Segnlations.]— A  local 
improvement  act  imposed  a  penalty  for  exposing 
for  sale  in  any  of  the  streets  of  the  town  any 
meat  so  as  to  project  over  or  upon  any  foot-  <w 
carrisee-way.  The  act  provided  that  no  person 
should  be  subject,  to  any  penalty  for  placing  any 
stall,  or  exposing  provisions  for  sale,  so  as  suob 
stalls  be  placed  in  such  part  of  the  streets  as 
should  be  appointed  by  the  commissioners,  and 
that  no  person  should  be  subject  to  any  penalty 
for  placing  any  stall,  or  exposing  provisions  for 
sale  in  such  parts  of  the  streets  as  should  have 
been  theretofore  used  for  that  purpose  at  the 
times  of  the  usual  fairs  and  markets  within  the 
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town.  In  1858  a  local  board  of  health  was 
constitnted  in  the  township  under  16  k  17  Vict. 
«.  24f  who,  by  by-laws  duly  allowed  and  pub- 
lished, appointed  certain  places  for  markets  for 
certain  descriptions  of  goods  on  market  days, 
and  imposed  penalties  for  the  breach  thereof : — 
Held,  that  the  provisions  of  the  local  act  did 
not  exempt  from  such  penalties  one  who  yiolated 
these  by-laws  by  exposing  for  sale  meat,  at  a 
place  o&er  than  that  so  appointed  by  the  local 
board  of  health,  notwithstanding  the  spot  where 
such  meat  was  so  exposed  for  sale  was  a  place 
where  such  articles  had  for  a  long  series  of 
years  been  sold  by  him  and  others.  Savage. 
V.  Brooh,  16  C.  B.  (H.B.)  264  ;  38  L.  J.,  M.  C. 
42;    10   Jur.    (H.8.)    687;   9   L.  T.  834 ;    12 

yf,  B.  81. 

H.  SALE  OF   DISEASED  ANIMALS. 

Aetion  fbr.]— l*he  Contagious  Diseases  (Ani- 
mals) Act,  1869,  s.  67,  does  not  render  the 
sending  of  diseased  animals  to  a  public  market 
an  actionable  wrong,  in  the  absence  of  any 
warranty  of  soundness  or  of  any  evidence  of 
fraud  or  misrepresentation.  Ward  v.  Sohhi,  48 
L.  J.,  C.  P.  281  ;  4  App.  Cas.  18 ;  40  L.  T.  73  ; 
27  W.  B.  114— H.  L.  (B.) 

A  number  of  pigs  were  sold  by  auction  in  a 
public  market,  subject  to  conditions  of  sale 
which  provided  that  no  warranty  would  be 
^ven,  and  that  the  animals  should  be  removed 
"  with  all  faults.''  Shortly  after  the  sale  it  was 
found  that  the  pigs  were  infected  with  typhoid 
fever,  from  whidi  the  greater  part  of  them  died : 
— Hdd,  that  the  seller  of  the  pigs  had  not  been 
guilty  of  misrepresentation  by  conduct,  and  was 
not  liable  in  an  action  for  misrepresentation  at 
the  suit  of  the  purchaser.    Ih, 

I.   SLAUGHTEB  OF  BEASTS. 

For  Sale— Xeaaing  o£] — ^By  a  local  act  it  is 
•enacted,  in  language  similar  to  s.  19  of  the 
Markets  and  Fairs  Clauses  Act,  1847,  that  **  no 
person  shall  slaughter  any  cattle,  or  dress  any 
-carcase,  for  sale  as  human  food  or  food  of  man. 
in  any  places  within  the  limits,  other  than* 
«uch  slaughter-house  as  there  described;  and 
that  every  person  who  '*  shall  offend  by  slaughter- 
ing any  cattle,  or  dressing  for  sale  any  carcase 
within  the  limits  in  any  place  other  than  one 
•of  such  slaughter-houses,"  shall  be  liable  to  a 
penalty : — Held,  that  this  enactment  applies 
•only  to  the  slaughtering  of  beasts  intendea  bv 
the  person  slaughtering  for  sale  as  human  food. 
Mias  V.  NightingaU^  8  EL  &  Bl.  698  ;  27  L.  J., 
M.  C.  161 ;  4  Jur.  (K.B.)  166 ;  6  W.  B.  291. 

Slaughter-housM — Consent  of  Corporation.] 

— ^By  a  local  act  of  1862  a  company  was 
empowered  to  erect  a  cattle  market  at  Brecon, 
.ana  by  s.  66  the  company  from  time  to  time,  if 
and  when  they  should  think  fit,  and  with,  but 
not  without,  the  consent  of  the  corporation 
testified  by  writing  under  the  hand  of  the  mayor 
or  town-clerk,  might  provide  and  maintain 
slaughter-houses  proper  and  sufficient  for  the 
slaughtering  of  cattle  for  the  supply  of  the 
borough  and  its  neighbourhood,  upon  such  sites 
SB  they  should  think  expedient.  In  1868  the 
•corporation  consented  to  the  provision  and 
maintenance  by  the  company  of  slaughter-houses 
proper  and  sufficient  for  the  slaughtering  of 
<aittle  for  the  supply  of  the  borough  and  its 


neighbourhood,  in  pursuance  of,  and  in  accord- 
ance with,  the  above-mentioned  s.  66 ;  the  com- 
pany built  slaughter-houses  accordingly,  but 
absolutely  abandoned  the  use  of  them  in  1864. 
Th&company  subsequently  built  other  slaughter- 
houses a  quarter  of  a  mile  off ;  but  the  corpora- 
tion had  always  refused  to  give  any  further 
consent.  Justices  refused  to  convict  under  s.  19 
of  the  Markets  and  Fairs  Clauses  Act,  1847,  for 
slaughtering  cattle  on  premises  in  the  borough 
other  than  those  leased  by  the  appeUant: — 
Held,  that  the  slaughter-houses  occupied  by  the 
appellant  had  not  received  the  consent  of  the 
corporation  under  s.  66  of  the  local  act  of  1862, 
and  that  the  justices  were  right.  Hughes  v. 
TreWf  36  L.  T.  686. 

When  Corporation  Loeal  Board.]~The 

Towns  Improvement  Clauses  Act  (10  A;  11  Vict, 
c.  34),  s.  126,  prohibits  the  use  of  a  slaughter- 
house without  the  licence  of  the  commissioners ; 
that  is,  in  certain  boroughs,  the  corporation 
acting  as  the  local  board  under  21  A:  22  Vict, 
c.  98.  The  corporation  was  the  local  board  in 
Brecon.  The  Brecon  Markets  Act,  1862,  which 
incorporated  the  Brecon  Markets  Company, 
empowered  the  company,  with  the  consent  of 
the  corporation  to  erect  slaughter-houses : — ^Held, 
that  the  consent  of  the  corporation  under  the 
Utter  act  operated  as  the  licence  of  the  local 
board  under  the  former  act.  Anthony  v.  Brecon 
Markets  Co,,  41  L.  J.,  Ex.  201 ;  L.  B.  7  Ex.  399  ; 
26  L.  T.  979  ;  21  W.  B.  27— Ex.  Ch. 

See  alio  LooAL  Oovekithent.     . 


J.  MABKET  OVEBT* 
1.  Pbivilbgb  of. 

Vaturo  of.] — ^The  purchaser  of  a  chattel  takes 
it,  as  a  general  rule,  subject  to  what  may  turn 
out  to  be  informalities  in  the  title.  Chmdy  v. 
Lindsay,  47  L.  J.,  Q.  B.  481 ;  8  App.  Cas.  459  ; 
38  L.  T.  673 ;  26  W.  B.  406 ;  14  Cox,  O.C.  93— 
H.  L.  (E.). 

By  a  purchase  fai  market  overt  the  title  obtained 
is  good  against  all  the  world.    Ih. 

It  not  so  purchased,  though  purchased  bonft 
fide,  the  title  obtained  may  not  oe  good  against 
the  real  owner.    Ih, 

Possession  is  the  criterion  of  title  to  a  personal 
chattel ;  the  property  therefore  changed  by  sale 
in  market  overt.    Hiem  v.  Mill,  13  Ves.  122. 

Extent  ol]-»The  protection  attendant  upon  a 
sale  in  market  overt  is  not  confined  to  ancient 
markets  created  by  charter  or  by  prescription, 
but  extends  to  modem  markets  estabUshed  under 
powers  conferred  by  act  of  parliament.  Oanly 
V.  Zedwidge,  Ir.  B.  10  C.  L.  33. 

Pawning.] — ^A  market  overt  cannot  be 

for  pawning.  Bnrtop  v.  JSoare,  1  Wils.  8 ;  2 
Stra.  1187. 

Sale  by  Sample.] — ^A  sale  by  sample  is 

not  entitled  to  the  privileges  of  a  sale  in  market 
overt.  Ch'ane  v.  London  Booh  Co.,  6  B.  &  S.  313  ; 
38  L.  J.,  Q.  B.  224  ;  10  Jur.  (N.s.)  984  ;  10  L.  T. 
372 ;  12  W.  B.  746. 

Ships.] — There  is  no  market  overt  for 

ships.  Hooper  v.  6fumm,  36  L.  J.,  Ch.  605  ; 
L.  B.  2  Ch.  282  ;  16  L.  T.  107  ;  16  W.  B.  464. 
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2.  Sales  in  Mabket  Oyebt— What  abe. 

See  Sale  of  Goods  Act,  1893,  s.  22. 

In  the  ICarket.]  —  To  constitute  a  sale  in 
market  overt,  the  goods  sold  must  be  present 
in  the  market  during  the  whole  of  the  trans- 
action, from  the  making  of  the  contract  to  the 
delivery.     Crane  y.  London  Dock  Co..,  supra. 

At  Wholeiale  WanhonM.]  —  A  wholesale 
warehouse  in  London,  used  as  a  shop,  and  having 
glased  windows  in  which  articles  are  exhibited 
for  sale  towards  the  street,  is  a  market  overt  by 
the  custom  of  London  for  goods  commonly  sold 
there.  The  custom  is  not  confined  to  shops 
which  are  literally  open  to  the  street  Lyowt  v. 
Depots,  3  P.&  D.  177  ;  11  A.  jc  E.  826  ;  9  Car.  &  P. 
68  ;  9  L.  J.,  Q.  B.  51 ;  4  Jar.  606. 

At  Hone  BepMltory.] — ^A  sale  by  public  auc- 
tion at  a  horse  repository  out  of  the  city  of 
London,  is  not  a  sale  in  market  overt.  Lee  v. 
Bayes  or  Eobimon,  18  C.  B.  599  ;  25  L.  J.,  C.  P. 
249  ;  2  Jur.  (N.8.)  1093. 

Of  Horto — ^Effect  of.] — The  provisions  of  81 
Eliz.  c.  12,  extend  to  the  sale  as  well  of  horses 
which  are  not  stolen  as  of  those  which  are  stolen ; 
and  the  sale  of  a  horse  in  market  overt  without 
complying  with  the  requirements  of  this  statute 
has  merely  the  effect  of  a  sale  out  of  market 
overt  Moron  v.  PiU,  42  L.  J.,  Q.  B.  47 ;  28 
L.  T.  564  ;  21  W.  R.  625. 

Bale  in  Showroom  above  Shop— Sale  by  Ooi- 
tomer  to  Shopkeeper.] — Jewellery,  stolen  from 
the  plaintiff,  was  sold  to  the  defendants,  jewellers 
in  the  city  of  London.  The  sale  took  place  in  a 
showroom  above  the  defendants*  shop  to  which 
access  could  only  be  obtained  by  their  special 
permission  : — ^Held,  that  the  sale  was  not  a  sale 
in  market  overt,  and  that  the  plaintiff  was  there- 
fore entitled  to  recover  back  the  jewellery  from 
the  defendants.  Semble,  that  the  doctrine  as  to 
sales  in  market  overt  in  the  city  of  London  docs 
not  apply  to  a  sale  by  a  customer  to  a  shopkeeper. 
Hargreave  v.  Sjnnk,  61  L.  J.,  Q.  B.  318  ;  [1892] 
1  Q.  B.  25 ;  65  L.  T.  660 ;  40  W.  B.  254. 

Liability  of  Salemaiter.] — ^A  salemaster,  who 
in  market  overt  publicly  sells  and  afterwards 
delivers  a  stolen  beast,  although  he  does  so 
innocently  and  in  the  ordinary  course  of  his 
business,  is  responsible,  in  trover,  to  the  true 
owner  for  the  value  of  the  beast.  Oanly  v. 
Ledwidge,  Ir.  B.  10  C.  L.  83. 

The  (iefeudants  were  public  sales-masters,  and 
transacted  their  business  in  a  legally  established 
cattle  market,  where  a  market  overt  for  the  sale 
of  cattle  and  sheep  was  held  once  a  week.  A. 
number  of  sheep,  which  had  been  stolen  from 
the  plaintiff,  were  brought  on  a  market  day  to 
the  stand  of  the  defendants  by  the  thief,  who 
employed  the  defendants  to  sell  the  sheep  for 
him.  The  defendants,  in  ignorance  of  the  theft, 
placed  the  sheep  in  their  stand,  and  sold  and 
delivered  them  to  a  purchaser,  by  whom  they 
were  removed : — ^Held,  that  the  defendants  were 
liable  to  the  plaintiff  in  an  action  of  trover  for 
the  value  of  the  sheep.  Delaney  v.  WallUy  18 
L.  B.,  Ir.  31  ;  15  Cox,  C.  C.  525—0.  A. 

Authority  of  Servaat.] — An  authority  to  a 
servant  to  sell  in  market  overt  is  not  to  be  con- 
strued as  a  continuing  authority,  so  as  to  justify 
a  sale  by  him  elsewhere.  Metcalfe  y.  Lwmeden^ 
1  Car.  A:  K.  309. 


8.  Stolen  Goods— Bight  of  Owner  to 

Bbooyeb. 

See  Sale  of  Goods  Act,  1893,  s.  24. 

Oontraet  Induoed  by  Fraud  —  Conyiotion  of 
Traudulent  Buyer— Bereitisg  of  Property.] — 
The  owner  of  goods,  induced  by  fraud,  parted 
with  them  under  a  v(duntaiy  contract  of  sale 
which  vested  the  property  in  the  fraudulent 
purchasers.  The  goods  were  then  sold  in  market 
overt  to  a  purchaMr  without  notice  of  the  fraud. 
The  fraudulent  purchasers  were  afterwards,  upon 
the  prosecution  of  the  original  owner,  convicted 
of  obtaining  the  goods  by  false  pretences.  The 
judge  before  whom  the  prisoners  were  tried 
refused  to  make  an  order  of  restitution : — Held, 
that  under  24  &  25  Vict  c.  96,  s.  100,  the  property 
in  the  goods  revested  in  tiie  original  owner  upon 
conviction,  and  that  he  was  entitled  to  recover 
them  from  the  innocent  purchaser.  Moyee  v. 
Newington  (4  Q.  B.  D.  32)  overruled.  JSentley 
V.  VUmont,  67  L.  J.,  Q.  B.  18  ;  12  App.  Oas.  471 ; 
57  L.  T.  854 ;  86  W.  B.  481  ;  52  J.  P.  68— 
H.  L.  (B.) 

Owner  not  oonflned  to  Speeial  Bemedy.l — 
Where  goods  were  stolen,  and  sold  in  market 
overt,  and  the  thief  was  prosecuted  to  convic- 
tion, and  the  goods  were,  after  a  demand  made 
for  them  by  the  original  owner,  converted  by 
the  defendant : — Held,  that  by  virtue  of  7  &  8 
Geo.  4,  c  29,  s.  57  [repealed  by  24  &  25  Vict, 
c.  95,  but  similar  provision  re-enacted  by  24  &  25 
Vict.  c.  96,  s.  100],  the  owner  might  recover 
them  in  trover,  and  was  not  bound  to  obtain 
them  only  by  the  means  pointed  out  in  that 
statute,  of  a  writ  of  restitution,  or  an  order  of 
the  judge  who  tried  the  thief.  Seattergood  v. 
Sylvester,  15  Q.  B.  506  ;  19  L.  J.,  Q.  B.  447  ;  14 
Jur.  977. 

The  effect  of  7  &  8  Geo.  4,  c.  29,  s.  57,  is,  upon 
conviction  of  the  thief,  besides  giving  to  the 
original  owner  the  summaiy  me&ods  pointed 
out  by  the  statute,  to  restore  to  him  the  goods 
whidi  were  stolen,  the  right  of  property  in 
them,  and  all  the  legal  remedies  incident  to 
that  right    Ih, 

Of  Honoi — ^Svidenoe.] — ^The  defendant's  mare, 
which  he  had  turned  out  in  a  public  park,  was 
found  out  of  the  park,  and  was  sold  at  a  public 
auction  by  the  pinner.  After  an  intermediate 
sale  she  was  sold  in  market  overt  to  the  plaintiff, 
and  was  subs^uently  taken  possession  of  by  the 
defendant  There  was  no  proof  that  the  for- 
malities which  the  13  Eliz.  c.  12,  requires  upon 
the  sale  of  horses  at  fairs  and  markets  had  been 
observed: — Held,  that  in  the  absence  of  such 
proof  the  court  would  not  infer  that  such  for- 
malities had  been  observed,  and  that  the  plain- 
tiff could  not  maintain  an  action  for  the  mare 
against  the  defendant,  the  true  owner.  Moran 
V.  Pitt,  42  L.  J.,  Q.  B.  47 ;  28  L.  T.  524 ;  21 
W.  B.  554. 

Claim  by  Furohaaer  against  Owner  for  Oost 
of  keeping  Beaits.l — The  bonA  fide  purchaser 
of  stolen  beasts  sold  in  market  overt  cannot,  in 
answer  to  a  claim  for  them  by  the  original  owner 
after  the  conviction  of  the  thief,  counterclaim 
for  the  cost  of  their  keep  while  the  beasts  were 
in  the  possession  of  the  purchaser,  for  they  were 
his  own  property  until,  on  the  conviction,  the 
property  re- vested  in  the  original  owner.  Walker 
V.  MaUhewe,  61  L.  J.,  Q.  B.  248  ;  8  Q.  B.  D.  109  ; 
46  L.  T.  915  ;  30  W.  B.  338. 
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E.  ENGBOSSING,  BEGRATING  AND 
OTHER  OFFENCES. 

Oifenoe  ol]  —  The  common  law  offence  of 
engrosBing  or  regrating  applies  only  with  respect 
to  the  necessaries  of  life.  Pettamberdass  v. 
ThacIuforseydoM^  7  Moore,  P.  0.  239 ;  5  Moore, 
Ind.  App.  109  ;  15  Jar.  257. 

Spreading  Bnmoun  to  Sahaaee  Friee.]  — 
Spreading  rnmonis  with  intent  to  enhance  the 

Srioe  of  hops^  in  the  hearing  of  hop  planters, 
ealers,  and  others,  that  the  stock  of  hops  was 
nearly  exhausted,  and  that  there  would  be  a 
scarcity  of  hops,  with  intent  to  induce  them  not 
to  bring  their  hops  to  market  for  a  long  time,  and 
thereby  greatly  to  enhance  the  price,  is  an  offence 
at  common  law,  notwithstanding  the  repeal  of 
the  5  &  6  Edw.  6,  c.  14,  by  12  Geo.  3,  c.  71.  Hem 
V.  Waddington,  1  East,  148, 166 ;  6  B.  B.  238. 

L.  HAWKEB  AND  PBDLAB. 
1.  Licence. 

Effect  of.] — A  hawker*s  licence  does  not  give 
the  privilege  of  selling  goods  in  a  borough, 
where,  by  a  by-law  made  pursuant  to  a  charter 
and  ancient  custom,  strangers  are  not  permitted 
to  trade.  Siniton  y.  JfoM,  2  B.  A;  Aid.  543 ;  9 
L.  J.  (O.B.)  M.  C.  120. 

Use  by  Servant.] — ^A  licensed  hawker,  who 
gave  his  licence  to  be  used  by  his  servant 
employed  to  sell  goods  on  his  account,  was 
not  liable  on  29  Qeo.  3,  c.  26,  as  for  letting  to 
hire  or  lending  the  licence.  Hodgtan  y.  Flmoery 
2  Camp.  288. 

Trading  without.] — ^A  conviction  for  having 
traded  as  a  hawker,  pedlar,  and  petty  chapman, 
without  having  a  licence,  was  held  good.  Bex 
y.  Smith,  3  Burr.  1475. 

A  person  exposing  to  sale  and  selling  tea  as  a 
hawker,  without  a  licence,  is  liable  to  the  penalty 
imposed  by  60  Geo.  3,  c.  41,  s.  17,  upon  hawkers 
tracing  without  a  licence,  although,  even  vrith 
a  licence,  he  would  be  liable  to  a  penalty  for 
selling  tea  in  an  unentered  place.  Bex  v.  M'  QiZl^ 
2B.JcC.  142;  3  D.  &  B.  377. 

Aootion  no  offenoe  against.] — ^Where  a  person 
duly  licensed  as  a  hawker  and  pedlar,  and  also 
as  an  auctioneer,  sells  by  auction  in  a  public 
market,  and  during  market  hours : — Held,  that 
such  sale  by  auction  is  not  an  offence  against 
the  tonor  of  his  licence.  Beg,  v.  Hewry,  3  W.  B. 
103. 

A  licensed  hawker  opening  a  room  in  a  place, 
he  not  being  a  householder  there,  and  that  not 
being  the  usual  plaoe  of  his  abode,  and  selling 
there  by  retail,  does  not  thereby  commit  an 
offence  within  50  Qeo.  3,  c.  41,  s.  7.  To  oonsti- 
tuto  such  an  offence,  the  selling  must  be  by  out- 
cry, &c.,  or  some  mode  of  sale  at  auction.  Allen 
v.  Sparkall,  1  B.  &  Aid.  100. 

When  required — ^Trading  firoai  Town  to  Town.] 

— A  cabinet  maker,  residing  at  Leicester,  ana 
having  a  shop  there,  sending  goods  to  Ashby-de- 
la-Zouch  in  a  cart,  which  he  accompanied  on 
foot  part  of  the  way,  and  then  going  to  Ashby- 
de-la-Zouch  by  the  mail,  where  he  employed  an 
auctioneer  and  sold  the  goods  by  auction,  is  a 
person  travelling  from  town  to  town   within 


50  Geo.  3,  c.  41,  s.  7.  It  is  not  necessary  in  an 
information  for  penalties  under  50  Geo.  8,  c.  41^ 
s.  7,  to  state  that  the  defendant  sold  by  auction^ 
by  opening  a  room  or  a  shop,  and  exposing  to 
sale  his  goods  by  retail.  Att,-Otm,  y.  Wool- 
house,  1  Y.  &  J.  463  ;  12  Price,  66. 

A  person  travelling  from  town  to  town,  and 
having  packages  of  books  sent  after  him  by 
public  conveyance,  and  taking  rooms  at  each 
town,  and  there  selling  such  books  by  retail  by 
auction,  is  a  trading  person  within  the  meaning 
of  the  statute.  Dean  y.  J£in^,  4  B.  &  Aid.  517, 
S.  P.,  Bex  V.  Peaee,  8  L.  J.  (0.s.)  M.  C.  87. 

A  licensed  auctioneer,  conveying  goods  by 
public  stage-waggon  from  place  to  place,  and 
selling  the  same  on  conmiission,  by  retail  or 
auction,  at  different  towns,  is  a  pedlar,  or  trading 
person,  within  50  Geo.  3,  c  41,  s.  6.  Bex  v. 
Turner,  4  B.  A;  Aid.  510. 

An  information  charging  the  defendant  under 
50  Geo.  3,  c.  41,  as  a  trading  penon,  going  from 
town  to  town,  &c.,  but  selling  at  S.  (by  sale  at 
auction)  goods,  &c.,  is  supported  by  evidence 
that  he  lived  at  B.,  and  was  a  trader  there— 
that  he  went  to  8.,  and  took  up  a  temporary 
abode  at  an  inn  there,  and  that  he  employed  an 
auctioneer  living  at  S.  to  sell  for  him  there  goods 
from  B.  (part  of  which  was  proved  to  be  of  his 
own  manufacture),  who  sold  them  by  the  defen- 
dant's order,  and  under  his  directions  and  autho- 
rity, the  defendant  remaining  in  S.  during  the 
sale — against  the  objection  that  the  evidence 
did  not  esteblish  a  going  from  town  to  town,  so 
as  to  bring  the  defendUmt  within  the  statute. 
Att.'6fen.  y.  Ibngue,  12  Price,  51. 

A  person  who  goes  from  a  town  in  which  he 
resides  and  takes  a  room  at  another  town,  and 
there  sells  goods  which  are  brought  direct  from 
the  town  of  his  residence,  is  liable  to  a  penalty 
under  50  Geo.  3,  c.  41,  s.  17,  as  a  trading  person 
going  from  town  to  town  trading  without  a 
hawker's  licence.  Maneon  v.  Hope,  2  B.  &  S. 
498  ;  31  L.  J.,  M.  C.  191 ;  8  Jur.  (N.8.)  971 ;  6 
L.  T.  326  ;  10  W.  B.  664. 

What  Ooodi.l — ^The  sale  of  goods  whether 

in  a  raw  or  manu&ctured  state,  is  a  sale  of 
goods  within  the  meaning  of  the  50  Greo.  3,  c.  41. 
Bex  v.  Pease,  8  L.  J.  (o.s.)  M.  C.  87. 

Barter.] — ^A  person  who  goes  about  the 


country  and  biters  needles,  thr^uls  and  tapes, 
for  bones,  rags  and  other  similar  articles,  is  a 
hawker  and  pedlar,  and  requires  a  licence  under 
50  Geo.  3,  a  41,  s.  6.  Druee  v.  Oabb,  6  W.  B. 
497. 

8ingl«  Act.] — ^A  single  act  of  selling  does 

not  make  a  man  a  nawker,  so  that  he  ought  to 
take  out  a  licence  before  he  trades  as  such.  Bex 
y.  Little,  1  Burr.  609  ;  2  Ld.  Ken.  317. 

Householder.] — ^A  person  who  may  not 

be  a  bon&  fide  householder,  out  who  has  taken  a 
house  merely  to  avoid  taking  out  a  licence,  is  a 
householder  within  60  Geo.  3,  c.  41,  a.  7.  Houpe 
y.  SiMJbh,  8  Cox,  C.  C.  203. 

Asking  for  Orders.]  —  A  servant  of  a 

licensed  tea-dealer  was  sent  by  his  master  round 
the  neighbourhood  to  ask  for  orders  for  tea,  and 
was  subsequently  sent  by  his  master  to  deliver 
small  parcels  of  tea  in  pursuance  of  those  orders  : 
Held,  that  this  was  not  a  carrying  to  sell  within 
the  meaning  of  the  50  Geo.  3,  c.  41,  so  as  to 
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snbject  the  ierrant  to  a  penalty  for  trading  as  a 
hawker  without  a  licence.  Rex  y.  M^Kmght,  10 
B.  A:  C.  734  ;  8  L.  J.  (0.8.)  M.  C.  86. 

—^  BftUing  from  XiMionarx  Baiket.] — Twelve 
ladies,  having  purchased  materials  and  made 
them  up  into  articles  of  wearing  apparel,  each 
in  tnm  for  one  month  carried  these  articles 
about  in  a  basket,  called  a  **  missionaiy  basket," 
from  house  to  house  for  sale.  The  ladies  did  not 
find  the  money  to  purchase  the  materials,  but 
the  money  derived  from  the  sales  was  applied 
towards  the  purchase,  and  the  profits  of  the  sales 
were  devoted  to  a  village  school  and  religious 
purposes  : — Held,  that  none  of  these  ladies  came 
within  the  definition  of  a  pedlar  in  the  Pedlars 
Act,  1871,  8.  3,  and  was  not  liable  under  s.  4  to 
a  penalty  for  acting  as  a  pedlar  without  a 
certificate.  Oregg  v.  Smith,  42  L.  J.,  M.  C.  121 ; 
L.  E.  8  Q.  B.  302 ;  28  L.  T.  665  ;  21  W.  B.  737. 

2.  KZEMPTIOKS. 

Berrant  liTiag  Apart.]— The  60  Geo.  8,  c  41, 
fl.  23,  does  not  extend  to  an  agent  or  a  servant 
residing  in  a  separate  dwelling-house,  though 
solely  employed  by  such  worker  or  maker.  JUa 
V.  Mainwaring,  6  M.  A:  By.  67 ;  10  B.  A:  C.  66 ;  8 
L.  J.  (0.8.)  M.  C.  36. 

Von-reiidsBt  Xaken.]— Manufacturers  on  a 
large  scale,  employing  workmen  on  premises 
where  they  do  not  reside,  and  doing  no  manual 
labour  themselves,  are  makers  within  the  exemp- 
tion. Hew  V.  Faraday^  1  B.  &  Ad.  276  ;  9  L.  J. 
(0.8.)  M.  C.  36. 

The  servant  of  such  manufacturers,  not  resid- 
ing with  them,  travelled  with  goods  of  the  manu- 
factory to  a  town,  where  he  sold  in  a  public 
room,  having  advertised  the  goods  as  those  of  his 
employers,  to  be  disposed  of  by  him  according  to 
their  instructions ;  one  of  the  proprietors  was 
present,  and  noted  the  purchases  and  received 
the  money,  but  nobody  was  informed  who  he 
was  : — Held,  that  t^e  seller,  though  not  licensed, 
was  exempt  from  penalty,  the  sale  being  sub- 
stantially a  sale  by  the  master.    lb. 

Hawking  in  diibrent  Flaees.] — ^The  manu- 
facturer of  goods  cannot  without  obtaining  a 
bawker*8  licence,  vend  them  in  any  other  places 
than  those  enumerated  in  60  Gea  3,  c.  41,  s.  23  ; 
and  a  manufacturer  who  hawks  his  goods  in  a 
different  place,  witiiout  a  licence  so  to  do,  can 
be  convicted  in  a  penalty  of  10{.  only,  under 
B.  17,  although  s.  20  imposes  a  penalty  of  40^ 
for  an  offence  apparently  of  the  same  description. 
Jt4fa!  V.  Web^delX  3  D.  &  B.  360  ;  2  B.  &  G.  136. 

Yiotuals.] — Barm  or  veast  is  victuals  within 
the  exempting  clause  of  60  Geo.  3,  c.  41,  s.  28, 
and  therefore  a  person  purchasing  that  article  of 
brewers,  and  selling  the  same,  is  not  liable  to  the 
penalty  imposed  by  that  statute  upon  hawkers 
trading  without  a  licence.  Hex  v.  Hodgkinson, 
10  B.  &  0.  74 ;  6  M.  A:  By.  162;  8  L.  J.  (0.8.) 
M.  C.  47. 

Hade  GkMdf.1  —  A  person  buying  books  in 
eheets  and  making  them  up,  and  then  going 
from  London  into  the  country,  and  selling  them 
there,  is  within  50  Geo.  3,  c.  41,  and  is  not 
exempted  from  penalties  as  the  maker  of  the 
goods.    Moore  v.  Edwards^  2  Chit.  213. 


Xarketi— Before  M  Oeo.  S,  e.  41.]— Before  the 
Hawkers  and  Pedlars  Act,  60  Geo.  3,  c  41,  no 
hawker  could  expose  goods  to  sale  in  any  part 
of  a  market-town  but  the  public  market-pmoe, 
by  29  Geo.  3,  c.  26,  ss.  16, 17.  Bsx  v.  Bedfoarne, 
4  Term  Bep.  273. 

Vature  of  Xarket.]— To  entitle  a  party  to 
exemption  from  penalties  for  an  offence  against 
60  G^.  3,  c.  41,  on  the  ground  that  the  place 
where  he  exposed  his  wares  for  sale  was  a  public 
market,  it  must  be  shewn  that  it  was  a  legally- 
established  market,  by  grant  from  the  crown, 
and  not  merely  a  market  de  &cto.  Benjamin  v. 
Andrewi,  6  C.  B.  (K.8.)  299  ;  27  L.  J.,  M.  C.  310  ; 
4  Jur.  (K.8.)  41 ;  6  W.  B.  692. 

SelliBf  teUable  Artielei  witUa  Limita  of 

Xarkot.]— A  pedlar  holding  a  pedlar's  certificate, 
which  under  the  Pedlars  Act,  1881,  authorised 
him  to  act  as  a  pedlar  within  any  part  of  the 
United  Kingdom,  employed  a  horse  and  cart, 
and  sold  tollable  articles  within  tiie  limits  of  a 
market  prescribed  by  a  special  act : — Held,  that 
as  he  was  not  then  acting  as  a  pedlar  according 
to  the  definition  in  s.  3  of  the  Pedlars  Act,  1871, 
his  certificate,  notwithstanding  s.  6  of  that  act 
making  a  pedlar's  certificate  to  have  t^e  same 
effect  as  a  hawker's  licence  within  the  district 
for  which  it  is  granted,  did  not  exempt  him  from 
the  penalty  prescribed  by  s.  13  of  the  Markets 
and  Fairs  Clauses  Act,  1847,  for  selling  tollable 
articles  within  the  limits  of  such  a  mancet  with- 
out a  hawker's  licence.  Howard  v.  Lupton 
Oj.  B.  10  Q.  B.  598)  not  followed.  Woolurieh 
local  Board  v.  Qardimer,  64  L.  J.,  M.  C.  248  ; 
[1895]  2  Q.  B.  497 ;  16  B.  690  ;  73  L.  T.  218  ; 
44  W.  B.  46  ;  18  Cox,  0.  C.  173  ;  69  J.  P.  597. 

By  the  Markets  and  Fairs  Clauses  Act,  1847, 
B.  18,  after  a  market  place  is  opened  for  public 
use,  every  person  other  than  a  licensed  hawker, 
selling  in  a  place  within  the  prescribed  limits, 
except  in  his  own  dwelling-place  or  shop,  any 
articles  in  respect  of  whioi  tolls  are  by  the 
special  act  authorised  to  be  taken  in  the  market^ 
is  liable  to  a  penalty.  By  the  Pedlars  Act,  1871, 
8.  6,  a  certificate  under  that  act  is  to  have  the 
same  effect  as  a  hawker's  licence  for  the  purpose 
of  the  Markets  and  Fairs  Clauses  Act,  1847,  and 
the  term  *'  licensed  hawker "  in  such  act  shall 
be  construed  to  include  a  pedlar  holding  such  a 
certificate.  A  person  holding  a  pedlar's  certificate 
both  sold  on  foot  and  with  a  horse  and  four- 
wheeled  waggon  within  the  limits  of  a  district 
formed  by  the  adoption  of  the  Local  Govern- 
ment Act,  1868,  under  which  act  the  local  board 
had  provided  a  market-place  for  potatoes  and 
other  vegetables  liable  to  toll  in  the  market : — 
Held,  that  he  was  exempted  by  the  pedlar's 
certificate  from  the  penalty  imposed  oy  the 
Markets  and  Fairs  Clauses  Act,  1847,  s.  13, 
though  not  acting  strictly  as  a  pedlar,  but  rather 
as  a  hawker.  Howard  v.  Lupton^  44  L.  J.,  M.  0. 
160  ;  L.  B.  10  Q.  B.  598. 

Penalty  for  selling  without  Lioenoo  under 
Looal  Aot—Sxemption— Hawkers  Aet,  1888.1— 
It  is  provided  by  the  Bolton  Improvement  Act, 
1866  (28  Vict.  c.  xii.),  s.  21,  that  every  person 
(other  than  a  licensed  hawker  or  auctioneer) 
who  shall  sell  or  expose  for  sale,  in  any  place  in 
the  borough,  except  in  his  own  dweUing-house 
or  shop  or  in  the  public-market,  any  marketable 
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commodity,  shall,  for  every  snch  offence,  be 
liable  to  a  penalty  not  exceeding  40t.  The 
Bolton  Improvement  Act,  1882,  enacts  that  the 
corporation  may  grant  licences  to  any  person  to 
sell  in  a  place  ii  the  borough  other  than  his  own 
dwelling-house  or  shop,  or  other  than  in  the 
public  market,  any  marketable  commodity  in 
respect  of  the  sale  whereof  a  penalty  is  recover- 
able under  s.  21  of  the  act  of  1866,  and  that  if 
any  person  does  anything  in  contravention  of 
that  section  without  ha^ng  obtained  such  a 
licence,  he  shall  be  liable  to  a  penalty  not  exceed- 
ing 40*.  The  Hawkers  Act,  1888,  provides  that 
it  shall  not  be  necessary  for  a  licence  to  be  taken 
out  under  this  act  by  any  person  selling  fish, 
fruit,  victuals,  or  coal.  The  respondentf  who 
had  not  obtained  a  licence  from  the  corporation 
of  Bolton,  hawked  fish,  within  that  borough, 
and,  when  summoned  for  so  doing,  contended 
that  he  was  exempt  from  all  licences  by  the 
above  section  of  the  Hawkers  Act,  1888.  The 
justices  discharged  the  respondent : — Held,  that 
the  respondent  was  only  exempt  under  the 
Hawkers  Act,  1888,  from  having  to  take  out  an 
excise  licence,  and  that  he  was  liable  to  the 
penalty  provided  under  the  Bolton  Improvement 
Acts  for  hawking  fish  without  having  first 
obtained  a  licence  from  the  corporation,  and 
should  have  been  convicted.  Openshaw  v. 
Oakeley,  60  L.  T.  929 ;  58  J.  P.  740 ;  16  Cox, 
C.  C.  671. 

J.  M. 


MARRIAGE. 

See  HUSBAND  AND  WIFE— INTERNA- 
TIONAL LAW— CONDITION. 


MARRIAGE   ARTICLES  OR 
SETTLEMENT. 

See  SETTLEMENT— INTERNATIONAL 

LAW. 


MARSHALLING. 

For  OharitiM.]— iSSM  Chabitt. 

In  Administration.]  —  See  Bzsoutob   Ain> 
Adhinistbatob. 

In  CaM  of  XortgagM.]— 5s0  MoBxaAaE. 


MARTIAL  LAW. 

See  ARMY  AND  NAVY. 


MASTER. 

Of  the   Superior   Courts.]  —  See  Appeal— 
Pbactioe. 

Taxing.]- SIm  Costs— Solicitob. 

Of  Ships.]- 5s0  Shipping. 


MASTER  AND   SERVANT. 

[BY  J.  RITCHIE.] 

I.  RIGHTS  AND  UABILITIEB  OF 
MASTER  AND  SERVANT. 

A.  COHTBAOT  bv  HiBINO. 

1.  Nature    and    Validity    qf    Cfmtraet^^ 

Oenerally,  795. 

2.  Parties,  801. 

5.  ItequitUeeof, 

a.  Writing,  808. 
h.  Stamps,  804. 

4.  Proof  of, 

a,  (Generally,  806. 

h.  Parol  Evidence  to  Explain,  807. 

6.  In  Special  Caeee, 

a.  Yearly,  809. 
h.  Weekly,  811. 
e.  Domestic  or  Menial  Servants,  811. 

6.  Wagee  and  Eemuneration. 

a.  Right  to,  812. 

b.  Payment  Contrary  to  the  Track  Acts, 

818. 
e.  Other  Statutes  Affecting,  822. 

7.  Medieal  Attendance  on  Seroantj  826. 

8.  Other  Bights  under  the  Contraet,  826. 

9.  Thrmination  of 

a.  By  Notice— Mode  and  Time  of,  828. 
h.  By  Death  or  Bankruptcy,  882. 
e.  Dismissal  without  liotice,  Orounds 
for,  832. 

d.  Giving  into  Custody,  838. 

e.  Right  of  Servant  to  Compensation. 

i.  Wages  or  Salary,  888. 
ii.  Damages,  848. 
/.  Proceedings. 

i.  Pleadings,  847. 
ii.  Jurisdiction,  864. 

B.  Chabaotbb  of  Sbbvakt,  867. 

C.  INJUBIES    TO    SBBYAHTS    TS    COUBSB     OT 

Employment. 

1.  General  Principles,  868. 

2.  Under  Employers*  Liability  Act. 

a.  Workman,  Who  is,  860. 

h.  Notice  of  Injury,  862. 

e.  Acts  of  what  Servants,  864. 

d.  In  respect  of  what  Plant,  Works,. 

&c,  869. 
#.  Contributory  Negligence,  878. 
/.  Risk  voluntarily  Incurred,  874. 
g.  Contracting  out,  876. 
h.  Proceedings,  877. 

8.  Acts  of  Fellaw-servants,  877. 

4.  Master's  Negligenee,  886. 

6.  SertaHt's  own  Negligenee  or  Knowledge' 
of  Danger,  890. 

D.  TJndsb  th^  Faotobt  Aots. 

1.  Df*finition  of  Factory  and  Man%faeturing- 

Proeess,  894. 

2.  Offences  under  the  Aots,  896. 

3.  Convictions,  B9d. 

4.  LiahUity  to  Actions,  899. 
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B.  Ukdbb  the  Emplotebs  and  Wobkmen 
Act. 

1.  Summary    Jurudietion    of   JtuHeei  — 
Generally. 
a.  Applicable  to  what  Serrant,  901. 
h.  For  what  Misconduct,  906. 
e,  Prooedore,  908. 

F.  TJndbr  the  Shop  Houbs  Act,  916. 

O.  Combinations  of  Workmen  to  Intimi- 
date—^SSm  Trade. 

II.  RIGHTS  AND  LIABILITIES 
OF  MASTER  AND  THIRD 
PARTIES. 

Jl  Bights  of  Master. 

1.  If^uriee  to  Servante. 

a.  Accidents,  915. 

b.  Assault,  916. 
e.  Seduction,  916. 

2.  EtOioingfrom  Service,  922. 

3.  Right  to  Ihfend  Servant,  924. 

iB.  Liability  of  Master. 

1.  On  Contracts  of  Servante. 

a.  Goods  supplied,  924. 

b.  Other  Ck)ntracts,  926. 

S,  For  Wrongful  Aote  of  Servante. 

a.  General  Principles,  928. 

b.  Assault,  929. 

0,  False  Imprisonment  and  Arrest,  930. 
d.  Conyersion,  9S4. 
jO,  Negligence. 

i.  Generally,  985. 

ii.  Bailway  Employees,  935. 

iii.  Servants  in  Charge  of  Horses 

and  Vehicles,  987. 
iv.  Servants  in  Charge  of  Harbours 

and  Docks,  943. 
Y.  Other  Servants,  944. 
Yi.  Acts  of  Contractors  and  their 

Servants,  947. 
vii.  Servant  lent  to  Third  Party, 
949. 
/.  Fraudulent  Acts,  950. 
ff.  Other  Wrongful  Acts,  951. 

-8.  Injwriee  to  VolwKteere  Aetieting  Servante, 
952. 

4.  Criminal  or  Quaei' Criminal  Liability, 

a.  Public  Nuisance,  953. 

b,  OfEences  under  Particular  Statutes, 
954. 

^n.  RIGHTS  AND  LIABILITIES 
OF  SERVANT  AND  THIRD 
PARTIES. 

A.  Bights  of  Sebyaitt,  957. 

B.  Liability  of  Sebyant,  967. 


L  RIGHTS  AND  LIABILITIES  OF 
MASTER  AND  SERVANT. 

A.  CONTBACT  OF  HIBING. 

1.  Natube  and  Yaliditt  of  Oontraot— 

Genbballt. 

Whether  a  Fartaenhip.] — C.,  having  con- 
tracted with  the  government  for  the  conveyance 
,  of  mails  by  sea,  agreed  with  H.  to  employ  him 


during  the  existence  of  the  contract  at  a  fixed 
yearly  salary,  payable  quarterly,  and  in  addition 
thereto  a  sum  equivalent  to  10  per  cent,  on  the 
profits : — Held,  that  the  sum  was  a  contract  of 
hiring  and  service,  and  not  a  partnership. 
ffarringtonY,  Churchward,  29  L.  J.,  Ch.  521 ;  6 
Jur.(N.s.)576;  2L.T.114;8W.B.302.  Seealso 
Beg,  V.  WoHley,  2  Den.  0.  C.  333  ;  T.  &  M.  636 ; 
21  L.  J.,  M.  0.  44 ;  15  Jar.  1137 ;  5  Cox  C.  C.  382. 
P.,  who  was  engaged  as  an  underwriter  at 
Lloyd's,  entered  into  an  agreement,  before  the 
passing  of  28  A;  29  Vict,  c  86,  with  B.,  who  was 
not  a  member,  that  the  underwriting  account, 
which  commenced  on  a  specified  day,  should  be 
carried  on  for  three  years  from  that  date  in  the 
name  of  P.,  and  that  the  policies,  losses,  and 
averages  should  be  signed  and  settled  by  P.  or 
by  B.  as  his  agent;  that  a  salary  of  150Z.  per 
annum  should  be  paid  to  B.  by  P. ;  that  four- 
fifths  of  the  net  profits  of  the  business  should  be 
paid  to  P.,  and  the  remaining  one-fifth  to  B., 
B.  to  be  exempted  from  bearing  any  loss,  with  a 
provision  for  the  refunding  by  B.  of  all  or  any 
part  of  what  he  might  receive  by  way  of  profit 
in  any  one  year,  if  it  should  appear  on  the  taking 
of  the  accounts  as  therein  provided  that  there 
had  been  no  profit  in  the  business  in  that  year : 
— ^Held,  that  the  agreement  was  not  a  partner- 
ship contract,  but  a  contract  for  hiring  and 
service.  Roee  v.  Parhyne,  44  L.  J.,  Ch.  610; 
L.  B.  20  Eq.  831 ;  30  L.  T.  331 ;  24  W.  B.  5. 

Whethtr  unilateral.]— The  plaintiff  in  May, 
1889,  entered  into  agreements  with  five  girls 
whereby  they  agreed  to  perform  in  the  ballet 
for  the  plaintiff  during  the  following  pantomime 
season  at  certain  salaries : — ^Held,  that  the  contract 
was  not  unilateral,  and  could  be  enforced  by  the 
plaintiff.    De  Francesco  v.  Bamum,  63  L.  T.  614. 

Co&ditioB  Implied  from  Ck^nne  of  Oonduot.] 

—A  written  agreement  between  A.  and  his 
traveller  provided  for  the  payment  of  ^e 
travelling  expenses  of  the  latter,  but  did  not 
lay  down  any  mode  in  which  they  should  be 
ascertained  and  stated.  Before  the  agreement 
the  traveller  had  been  in  the  habit  of  stating 
after  each  journey  those  expenses  as  a  gross  sum, 
omitting  all  details,  and  this  practice  continued 
for  some  years  after  it : — Held,  that  a  contract 
so  to  state  and  accept  the  amount  of  those 
expenses  was  to  be  implied  from  this  course  of 
conduct,  and  that  the  employer  had  no  power  to 
determine  it  during  the  stipulated  term,  ffunter 
Y.  Belcher,  10  L.  T.  548— L.JJ. 

Implied  CoYonaat — Continuaneo  of  Employ- 
ment.]— ^A  declaration  stated  that  by  a  deed 
between  the  defendant,  of  the  first  part;  D.,  of 
the  second  part ;  and  the  plaintiff,  of  the  third 
part,  the  plaintiff  covenanted  with  the  defen- 
dant that  D.  should,  during  the  term  of  five 
years  from  the  date  of  the  deed,  serve,  abide, 
and  continue  with  the  defendant  as  his  assistant 
in  the  art  of  a  surgeon-dentist,  and  perform  such 
service  as  the  defendant  should  order  to  be  done, 
in  the  way  of  his  art,  with  stipulations  for  work- 
ing nine  hours  per  day  ;  and  that  the  def  enduit, 
in  consideration  of  the  services  to  be  performed 
by  D.,  covenanted  with  the  plaintiff  that  he, 
the  defendant,  during  the  term  of  five  years  (in 
case  D.  performed  his  part  of  the  agreement, 
and  particularly  the  work  of  nine  hours  per 
day),  would  pay  to  B.  3os.  weekly  for  the  first 
year  of  the  term  ;  2Z.  weekly  during  the  second 
and  third  years ;  21.  2s.  weekly  during  the  fourth 
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and  fifth  jears  of  the  tenn,  for  wages  and  oom- 
penaation  for  the  seryices.  The  declaration 
■all^;ed  as  a  breach  that  the  defendwit  would 
not  permit  D.  to  remain  in  his  service,  but 
dismissed  him : — Held,  in  arrest  of  judgment, 
that  the  breach  was  ill-assigned,  as  there  was  no 
Implied  covenant  on  the  part  of  the  defendmt 
to  retain  D.  in  his  service  during  the  five  years. 
Dunn  V.  SayUg,  D.  &  M.  579  ;  5  Q.  B.  686 ;  13 
L.  J.,  Q.  B.  159  ;  8  Jnr.  358. 

By  an  agreement  between  A.  and  B.,  it  was 
agreed  that  A.  should  manufacture  cement  for 
the  use  of  B.,  of  a  specified  quality ;  that  B. 
should  pay  A.  a  weekly  sum  for  two  years  from 
the  agreement,  and  another  weekly  sum  for  one 
year  after ;  and  should  receive  A.  into  partner- 
ship in  the  business  of  manufacturing  cement 
at  the  end  of  three  years ;  and  that  A.  should 
instruct  B.  in  the  art  of  manufacturing  cement : 
— Held,  in  an  action  brought  by  A.,  assigning, 
as  a  breach  of  this  agreement,  that  B.  wrongfully 
discharged  him  (the  pLuntifE)  from  his  service, 
and  from  manufacturing  cement  for  the  use  of 
the  defendant,  and  from  any  longer  instructing 
the  plaintiff  in  the  art  of  manufacturing  cement, 
before  the  expiration  of  two  years  from  the 
agreement,  that  this  agreement  did  not  raise  an 
implied  contract  of  hiring  and  service  for  three 
years  between  the  parties,  and  therefore  the  action- 
was  not  maintainable.  Aspdin  v.  Auttiny  D.  Jc  M. 
516  ;  6  Q.  B.  671 ;  13  L.  J.,  Q.  B.  156  ;  8  Jur.  366. 

S.,  the  agent  of  an  insurance  company,  being 
indebted  to  the  company  and  being  pressed  for 
payment,  it  was  arranged  that  the  plaintiff 
should  pay  the  money  to  the  company,  and  that 
the  company  should  appoint  him  and  S.  as  joint 
agents,  with  the  same  rates  of  payment  and 
remuneration  as  before.  A  deed  was  executed 
containing  a  covenant  that  in  case  the  company 
should  at  any  time  thereafter  displace  S.  from 
his  appointment  as  agent,  then  that  they  should 
and  would  forthwith  repay  to  the  plaintiff  the 
money  so  paid  by  him.  Subsequently  the  com- 
pany transferred  the  whole  of  their  business 
and  liabilities  to  another  company,  and  refused 
to  pay  the  plaintiff  the  money  so  advanced  by 
tiim : — ^Held,  in  an  action  to  recover  the  amount, 
that  there  was  an  implied  covenant  on  the  part 
of  the  company  that  they  would  not  do  anything 
of  their  own  voluntary  act  by  which  it  should  be 
impossible  for  them  to  keep  S.  in  their  employ 
any  longer,  and  therefore  they  were  liable  in  the 
action  by  the  plaintiff.  Stirling  v.  Maitlandj 
5  B.  &  S.  840  ;  Bi  L.  J.,  Q.  B.  1 ;  11  L.  T.  337 ; 
13  W.  B.  76. 

On  a  contract  to  employ  the  plaintiff  on  board 
a  particular  ship  on  certain  specified  voyages,  it 
is  a  breach  to  sell  the  ship  before  those  voyases 
are  completed  without  procuring  him  similar 
employment  on  board  that  particular  vessel; 
and  the  mere  acceptance  of  money  on  aoooont 
•of  wages  on  board  another  ship,  which  was  to 
sail  for  a  different  voyage,  and  on  board  which 
the  plaintiff  did  not  enter,  is  not  conclusive 
•evidence  either  of  accord  and  satisfaction,  or  of 
a  substituted  contract.  Drigeoll  v.  Audralian 
Royal  MaU  Steam  Navigation  Co.,  1  F.  &  F.  468. 

l*he  plaintiff,  a  surgeon,  engaged  the  defen- 
•dant  (who  was  not  qualified  to  practise,  but  was 
studying  with  a  view  to  pass  the  necessary  exam- 
ination) to  assist  him  in  his  practice,  the  engage- 
ment being  terminable  at  the  will  of  either 
party.  Subsequently  the  defendant,  previously 
to  going  up  to  pass  his  examination,  executed  at 
4;he  request  of  the  plaintiff  a  bond  which  was 
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conditioned  to  be  void  if  the  defendant  should 
not  practise  within  certain  limits,  but  which 
contained  no  express  agreement  on  the  part  of 
the  plaintiff  to  continue  the  defendant's  employ- 
ment. The  defendant  continued  in  the  employ- 
ment for  about  three  months  afterwards  and 
was  then  dismissed.  He  subsequently  commenced 
practising  within -the  prescribed  limits,  and  a 
suit  was  instituted  to  restrain  him  from  doing 
so : — Held,  that  an  agreement  by  the  plaintiff  to 
continue  the  defendant's  employment  could  be 
inferred  and  that  there  was  consideration  to 
support  the  bond.  Oravely  v.  Barnard,  43 
L.  J.,  Ch.  659 ;  L.  R.  18  Eq.  618  :  30  L.  T.  863  ; 
22  W.  R.  891. 

Finding    Employment.]  —  A   workman 

entered  into  an  agreement  with  a  coal  company 
to  serve  them  as  a  collier,  in  consideration  of 
wages  to  be  paid  to  him  fortnightly ;  and  the 
company,  in  consideration  of  such  service, 
agreed  that  he  should  not  be  discharged  without 
twenty-eight  days'  notice  in  writing,  unless  in 
the  case  of  misconduct : — ^Held,  that  this  con- 
tract necessarily  implied  an  obligation  on  the 
part  of  the  master  to  find  work  for  the  servant, 
and  to  pay  him  wages  every  fortnight ;  and, 
consequently,  was  not  bad  for  want  of  mutuality. 
WhUtU  V.  FranJUand,  2  B.  &  S.  49 ;  31  L.  J., 
M.  C.  81  ;  8  Jur.  (N.a)  382  ;  6  L.  T.  639. 

By  an  agreement  called  a  pit-bond,  the  owners 
of  a  coal-pit  retained  and  hired  the  plaintiff  for 
a  year,  the  plaintiff,  "during  all  the  times  the 
pit  shall  be  laid  off  work,  to  continue  the  ser- 
vant of  the  owners,  subject  to  their  orders  and 
directions,  and  liable  to  be  employed  by  them 
at  such  work  as  they  shall  see  fi^"  and  at  certain 
wages  : — Held,  that  the  pit-owners  were  not 
bound  to  employ  the  plaintiff  for  a  reasonable 
number  of  working  days  during  the  year,  Wil- 
liamion  v.  Taylor,!),  k.  M.  389  ;  5  Q.  B.  176  ;  13 
L.  J.,  Q.  B.  81. 

XzolniiTo  Senriee  —  Coniidaration.]  —  The 
plaintiffs  agreed  in  writing  with  L.  that  he 
should  serve  them  for  seven  years  as  a  crown- 
glass  maker ;  that  he  should  not  during  that 
term  work  for  any  other  person  without  their 
licence  ;  that  they  might  deduct  from  his  wages 
any  fine  he  might  incur  for  breach  of  their  rules ; 
that  during  any  depression  of  trade  he  should  be 
paid  a  moiety  of  his  wages  ;  that  if  he  should  be 
sick  or  lame  the  plaintiffs  should  be  at  liberty 
to  employ  any  other  person  in  his  stead,  without 
paying  l]im  any  wages ;  that  the  plaintiffs  should 
pay  hka  so  long  as  he  should  be  employed  and 
work  as  a  crown-glass  maker  certain  wages  by 
the  piece,  and  82.  a  year  in  lieu  of  house-rent 
and  firing,  and  that  the  plaintiffs  should  have 
the  option  of  dismissing  him  from  their  service 
on  giving  him  a  month's  notice  or  a  month's 
wages : — ^Held,  that  this  agreement  bound  the 
plaintiffs  to  employ  L.  during  the  seven  years, 
subject  to  the  power  of  dismissal;  that  there 
was  therefore  a  good  consideration  for  L.'s  con- 
tract to  serve  for  the  seven  years,  and  the  agree- 
ment was  not  in  unlawful  restraint  of  trade. 
PUkington  v.  Seott,  16  M.  &  W.  657  ;  16  L.  J., 
Ex.  329. 

Where  A.  contracts  to  furnish  B.  with  a  rea- 
sonable quantity  of  work  at  a  fixed  rate  of  wages, 
and  B.  is  bound  not  to  work  for  any  other  person 
or  persons  for  a  period  of  seven  years : — Held, 
that  there  is  a  mutuality  of  contract  implied,  and 
that  A.  would  be  bound  to  furnish  work  for  the 
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whole  period  of  seven  years.  Hartley  v.  Cam' 
mings,  2  Gar.  Jc  E.  433  ;  5  0.  B.  247 ;  17  L.  J.,  C.  P. 
84;  12  Jar.  67. 

W.  agreed  in  writing  with  G.,  that  in  con- 
sideration of  3/.  lent  to  him  by  G.,  and  of  the 
wages  to  be  paid  by  G.,  he  would  work  for  and 
serve  G.  as  a  tin-plate  worker,  and  would  not 
work  for  or  serve  anyone  else  without  his  leave 
for  tw^ve  months,  and  also  until  the  expiration 
of  three  months'  notice  given  by  him  to  G. ;  and 
G.,  in  consideration  of  the  services  of  W.,  agreed 
to  pay  him  on  the  Saturday  night  of  every  week, 
during  the  term,  all  such  wages  as  the  articles 
made  by  him  should  amount-  to,  at  their  usual 
workmen's  prices  for  similar  articles ;  provided 
that  after  the  expiration  of  twelve  months 
either  party  might  determine  the  service  by 
three  months'  notice,  and  G.  was  authorised  to 
deduct  10».  per  week  until  the  loan  of  SZ.  was 
paid :— Held,  that  the  agreement  bound  G.  to 
employ  W.  during  the  period  mentioned  in  it ; 
that  tiiere  was,  therefore,  a  good  consideration 
for  W.  to  serve  G. ;  and  the  agreement  was  valid* 
Beg,  V.  Welch,  2  EL  A;  BL  3o7 ;  22  L.  J.,  M.  C. 
145  ;  17  Jut.  1007. 

In  1846,  the  defendant  entered  into  the  service 
of  the  plaintiff,  a  solicitor  at  Amersham,  as  his 
clerk,  and,  in  December,  1849,  the  plaintifiE  put 
an  end  to  the  service  by  a  notice  to  expire  on 
the  2oth  March,  1850.  On  the  7th  January, 
1850,  the  defendant  wrote  to  the  plaintifiE  asking 
to  be  paid  his  salary  to  Lady-day,  and  to  be  at 
once  discharged,  in  order  that  he  might  go  to 
London,  and  remain  there  until  he  could  meet 
with  another  engagement.  To  this  letter  the 
plaintiff  replied,  assenting  to  the  defendant's 
proposal,  saying,  "  of  course  I  should  have  ex- 

Eected  your  services  if  you  were  in  Amersham, 
ut  as  you  request  me  at  once  to  pay  your  salary 
to  Lady-day,  in  order  that  you  may  go  to  town 
until  you  meet  with  another  engagement.  I  con- 
sent to  your  request ; "  and  on  the  following  day 
the  plaintiff  asked  the  defendant  whether,  if  he 
paid  him  up  to  the  25th  March,  he  intended 
going  to  town  and  remaining  there  till  he  got 
another  engagement,  to  which  the  defendant 
answered  that  he  did ;  whereupon  the  plaintiff 
said,  '^  on  these  conditions  I  am  prepared  to  pay 
your  salary  at  once  up  to  Lady-day  ;  but  if  you 
remain  in  Amersham,  I  shall  expect  your  ser- 
vices," and  accordingly  paid  him  the  full  quar- 
ter's salary.  The  defendant  went  to  London, 
but  shortly  afterwards,  and  before  Lady-day, 
relumed  to  Amersham  at  the  request  of  a  client 
of  the  plaintiff's,  in  whose  employ  he  remained 
giving  professional  advice  : — Held,  that  there  was 
no  evidence  of  a  contract  on  the  part  of  the  de- 
fendant to  go  to  London  and  remain  there,  or  to 
forbear  to  give  his  services  in  Amersham  to  any 
person  other  than  the  plaintiff,  or  to  render  ser- 
vice to  the  plaintiff  if  he  should  return  to  Amer- 
sham.   Daniels  v.  Charsley^  11  C.  B.  739. 

Bestraint  of  Trade.] — ^A.  agreed  to  take  B.  as 
his  servant  *'  at  sach  wages  as  might  from  time 
to  time  be  agreed  on,^*  and  B.,  on  his  part, 
agreed  to  serve  A.,  and  not  to  set  up  trade  for 
himself  within  certain  limits.  B.  accordingly 
entered  into  and  continued  in  A.'s  service  at  the 
wages  agreed  on : — Held,  that  there  was  a  good 
and  valuable  consideration  to  support  the  agree- 
ment as  against  B.,  and  a  court  of  equity 
enforced  it.  JBentoell  v.  Inm^  24  Beav.  307  ;  26 
L.  J.,  Ch,  663. 

A  legal  consideration  of  any  value  is  sufficient 


to  support  a  contract  in  partial  restraint  of  trade 
and  the  coart  will  not  inquire  as  to  its  adequacy. 
Oravely  v.  Barnard,  43  L.  J.,  Ch.  659 ;  L.  R.  18 
Eq.  518 ;  30  L.  T.  863 ;  22  W.  R.  891. 

A.  agreed  by  articles  under  seal  to  enter  the 
service  of  B.,  as  assistant  to  him  in  his  business 
of  a  surgeon-dentist,  for  a  period  of  four  years, 
and  the  agreement  contained  a  covenant,  that 
after  the  expiration  of  that  term  A.  would  not, 
without  the  consent  in  writing  of  the  other,, 
carry  on  the  business  of  a  surgeon-dentist  in 
London  or  any  of  the  towns  or  places  in  Eng- 
land or  Scotland  where  B.,  or  A.  on  his  account, 
might  have  been  practising;  before  the  expiration 
of  the  above  service: — Held,  first,  that  thia 
covenant,  so  far  as  it  related  to  London,  was 
not,  but  as  to  its  other  provisions  it  was,  void 
as  imposing  an  unreasonable  restraint  of  trade  ; 
and  secondly,  that  the  covenant  was  divisible 
so  that  the  illegality  of  the  second  branch  did 
not  vitiate  the  whole.  Mallan  v.  May,  11  M. 
&  W.  863 ;  12  L.  J.,  Ex.  376  ;  7  Jur.  536. 

Semble,  that  in  estimating  the  reasonablenesa 
of  a  contract  not  to  exercise  a  trade  or  profes- 
sion within  a  particular  district,  the  populous- 
ness  of  the  district  is  not  to  be  taken  ^to 
account.    Ih. 

Beaionablenass  —  Assignment]  —  W. 

entered  the  service  of  C.  as  a  shopman  at  weekly 
wages,  and  covenanted  not  to  carry  on  business- 
within  one  mile  of  the  shop  at  any  time  there- 
after. The  business  was  afterwaids  moved  to 
another  shop  close  by,  and  sold  by  C.  to  J.,, 
together  with  the  goodwill  and  beneficisl 
interest  thereof.  W.  then  left  the  shop,  and  set 
up  business  within  a  mile  of  the  old  shop : — Held, 
that  the  covenant  was  not  unreasonable,  and 
endured  for  the  life  of  W.,  though  the  original 
covenantee  should  cease  to  carry  on  business 
altogether,  and  that  the  covenant  was  not 
affected  by  the  removal  of  the  business  to 
another  shop  near  at  hand,  though  it  might 
have  been  otherwise,  if  the  business  had  been 
removed  to  quite  a  different  neighbourhood : — 
Held,  also,  that  such  a  covenant  added  to  the 
value  of  the  goodwill,  and,  therefore,  was  part  of 
the  goodwill  and  assignable  with  it,  and  did,  in 
fact,  pass  by  the  sale  of  the  goodwill  and  benefi- 
cial interest  to  J.,  so  as  to  give  him  a  right  of 
action.  Jacohy  v.  WhUnwre,  49  L.  T.  335 ;  32 
W.  R.  18— C.  A. 

In  the  Case  of  Oommereial  TrayeUen.] — 

The  plaintiffs,  lace  merchants,  employed  travel- 
lers to  visit  certain  parts  of  England,  and  where 
they  had  a  business  connection,  and  to  each 
traveller  they  assigned  a  separate  journey.  A 
vacancy  having  occurred  on  the  Midland  journey, 
the  phuntiffs  told  the  defendant  of  it,  he  being 
at  the  time  in  their  service  in  another  capacity, 
and  he  verbally  agreed  with  them  to  fill  the 
vacancy,  it  being  understood  at  the  time  that  the 
agreement  between  them  should  be  reduced  into 
writing.  The  defendant  accordingly  entered 
their  employ  as  traveller  on  the  Midland  journey  \ 
and  after  he  had  been  travelling  for  them  about 
a  month,  a  list  of  places  and  of  the  customers 
whom  he  was  to  visit  was  sent  down  to  him,  and 
a  written  contract,  which  was  as  follows  : — ^'*  In 
consideration  of  my  entering  upon  your  employ 
at  a  salary,  &c.,  I  herewith  agree  to  do  so,  with 
the  understanding  that,  in  the  event  of  my  wish- 
ing to  travel  and  doing  so  for  any  other  house  in 
the  trade,  on  any  part  of  the  same  ground,  to 
pay   you    50Z."     This  contract  the   defendant 
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Bigned,  and  after  haying  travelled  for  the  plaintifb 
about  a  year,  he  left  them  and  trayelled  for  a 
rival  house  in  the  same  trade  over  the  Bfidland 
journey.  The  plaintifb  having  sued  him  for  the 
601.  penalty  under  the  contract : — Held,  first, 
that  a  gooa  consideration  fpr  the  defendant  to 
the  agreement  appeared,  on  the  face  of  the  con- 
tract. Mumford  v.  Qething,  7  C.  B.  (N.s.)  305  ; 
29  L.  J.,  C.  P.  105 ;  6  Jur.  (N.S.)  428  ;  1  L.  T. 
64  ;  8  W.  R.  187. 

Held,  secondly,  that  the  circumstances  under 
which  the  defendant  entered  the  plaintifEs' 
employ  as  traveller  showed  a  good  consideration 
for  his  part  of  the  agreement,  and  that  the 
written  contract,  therefore,  which  was  drawn  up 
in  pursuance  of  the  original  understanding,  was 
made  on  a  good  consideration.    lb. 

Held,  thii-dly,  that  the  contract  was  for  the 
entire  services  of  the  defendant  while  in  the 
plaintifGs'  employ,  and  that  the  parties  meant, 
therefore,  that  the  penalty  should  attach  if  he 
travelled  for  another  house,  after  he  left  their 
employ.    lb. 

Held,  fourthly,  that  the  subject-matter  of  the 
contract  bdng  identified  by  the  eztriusic  evi- 
dence, the  contract  was  not  unlimited  in  point 
of  space,  and  so  void,  as  being  in  restraint  of 
trade,  inasmuch  as  the  evidence  showed  that  the 
restriction  as  to  the  same  ground  was  limited  to 
the  ground,  i.e.  the  Midland  journey,  over  which 
the  defendant  travelled.    lb. 

Held,  fifthly,  that  the  written  contract,  even 
without  the  extrinsic  evidence  limiting  the 
restriction  to  the  Midland  journey,  was  not  void, 
as  beiug  in  restraint  of  trade.    lb. 

A  proviso  that  a  traveller  should  not  solicit 
orders  for  Burton  ale  for  two  years  after  the 
termination  of  his  agreement  with  his  employers, 
is  void  on  the  ground  that  the  proyiso  is  in 
restraint  of  trade,  and  should  be  limited  as  to 
area.  AUiopp  v.  Wlieatcroft,  42  L.  J.,  Ch.  12 ; 
L.  B.  15  Eq.  59  ;  27  L.  T.  372  ;  21  W.  R.  102. 
.  In  consideration  of  the  plaintifE  employing  the 
defendant  as  his  servant  to  sell  oil  in  the  streets 
of  London,  at  a  weekly  salary  of  21«.,  the  latter 
agreed  that  he  would  not,  for  one  year  from  the 
determination  of  such  agreement,  sell  oil  within 
a  radius  of  eight  mUes  from  the  General  Post- 
office.  The  agreement  was  determinable  on  a 
week's  notice  on  either  side.  The  defendant, 
having  determined  the  agreement,  continued  to 
sell  oil  in  the  same  way  on  his  own  account 
within  the  prohibited  area.  An  interim  injunc- 
tion had  b^n  granted,  but  the  defendant  con- 
tinued to  violate  it.  On  a  motion  for  an  order 
to  commit  the  defendant  for  breach  of  the 
injunction,  Midins,  Y.-O.,  dissolved  the  injunc- 
tion, on  the  ground  that  the  agreement  was  a 
hard  and  improper  bargain : — ^Held,  that  the 
agreement  was  for  valuable  consideration,  was 
fairly  entered  into,  and,  upon  the  balance  of 
convenience  and  inconvenience,  ought  to  be 
enforced.  Middleton  v.  Braum,  47  L.  J.,  Ch. 
411 ;  38  L.  T.  334—0.  A. 


Infant.]  —  See  Evans  v.    Ware^  infra. 


See  further,  Contbaot. 

2.  Pabtibb. 

Infants.] — ^A  contract  by  an  infant,  binding 
him  to  serve  during  a  certain  time  for  wages, 
but  enabling  the  master  to  stop  the  work  when- 
ever he  chooses,  and  to  retain  the  wages  during 
stoppage,  is  wholly  void  as  not  being  beneficial 
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to  the  infant.  Beg,  v.  Lord,  12  Q.  B.  757 ;  3 
New  Sess.  Gas.  246  ;  17  L.  J.,  M.  0.  181  ;  12 
Jur.  1001. 

An  infant  signed  an  agreement  with  plainti&, 
that  in  consideration  of  their  taking  him  into 
their  service  he  woulil  not,  after  leaving,  compete 
in  business  within  a  radius  of  five  miles  for  two 
years.  He  left  a  few  weeks  after  attaining 
twenty-one : — Held,  that  the  contract  was  for 
the  benefit  of  the  infant,  and  an  injunction 
must  be  granted.  Evans  v.  Ware,  [1892]  3  Ch. 
502  ;  67  L.  T.  285. 

Public  Commissionen.J — Commissioners  ap- 
pointed under  an  act  of  parliament  to  pave  and 
light  a  parish,  were  empowered  to  appoint 
officers  at  such  salaries  as  they  should  think 
reasonable,  and  to  remove  such  officers  and 
appoint  others.  In  some  sections  of  the  act  the 
officers  were  spoken  of  as  employed  by  the  com- 
missioners. The  commissioners  were  empowered 
to  make  rates,  which  were  vested  in  them,  and 
they  were  directed  to  apply  the  moneys  which 
should  come  to  their  hands  under  the  act  in 
paving  and  lighting  the  parish,  and  carrying  the 
several  purposes  of  the  act  into  execution  : — 
Held,  that  an  action  did  not  lie  against  them  by 
one  of  their  officers  for  arrears  of  salary.  Bogg 
v.  Pearse,  2  L.  M.  &  P.  21  ;  10  C.  B.  534  ;  20  L.  J., 
C.  P.  99. 

Agents.] — Action  upon  an  agreement  in  writ- 
ing between  the  plaintiff  and  the  defendants,  as 
foreign  agents  resident  in  London,  on  behalf  of 
and  representing  P.,  resident  at  Havana,  in  the 
ishmd  of  Cuba,  by  which  the  plaintiff  agreed  to 
proceed,  as  fireman  or  stoker,  on  board  a  steamer, 
about  to  leave  London  for  Havana,  to  be  placed 
in  the  service  of  P.,  and  to  discharge  the  duty 
and  do  the  work  of  fireman  or  stoker  on  board, 
and  to  obey  the  orders  and  follow  the  directions 
of  the  engineers ;  that  he  should  receive  wages 
monthly,  and  during  the  outward  voyage  rations 
to  be  served  out  to  him  on  account  of  P.;  the 
contract  to  be  in  force  for  one  year  from  its  date, 
and  should  he  be  discharged  before  that  time, 
three  months*  wages  to  be  paid  in  advance, 
besides  finding  him  a  passage  home ;  P.  being  at 
liberty  to  confirm  and  continue  the  engagement 
on  the  terms  heretofore  stated,  or  to  discharge 
him,  and  find  his  passage  back  to  England : — 
Held,  that  the  defendants  were  personally  liable 
for  a  breach  of  the  agreement,  before  tne  ship 
reached  Havana.  WiUon  v.  Zulueta,  14  Q.  B. 
405  ;  19  L.  J.,  Q.  B.  49  ;  14  Jur.  366. 

Stewards  of  Public  Heatings.] — The  relation 
existing  between  the  chairman  and  stewards  or 
managers  of  a  public  meeting  is  not  that  of 
master  and  seryant,  or  principal  and  general 
agent,  and  though  it  is  the  duty  of  the  chairman 
to  do  his  best  to  preserve  order,  and  the  duty  of 
those  who  are  acting  as  stewards  or  managers  to 
assist  him  in  so  doing,  yet  the  nature  and  extent 
of  this  duty  on  both  sides  must  arise  out  of,  and 
in  character  and  extent  depend  upon,  the  emer- 
gencies which  may  from  time  to  time  arise,  and 
there  is  no  ground  for  extending  by  implication 
an  express  authority  given  by  the  chairman  and 
limited  in  its  term.  Lucas  v.  Mason,  44  L.  J., 
Ex.  145 ;  L.  B.  10  Ex.  251  ;  33  L.  T.  13  j  23 
VV.  B.  924. 

District  Delegate  of  Trade  Union.] — ^A  district 
delegate  appointed  by  the  members  of  a  trade 
union  to  confer  with  and  advise  them  in  disputes 
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is  not  the  serirant  or  the  agent  of  the  officers 
or  of  the  members  of  the  anion.  Flood  y. 
JcusUton,  64  L.  J.,  Q.  B.  665  ;  [1895]  2  Q.  B.  21> 
14  R.  997  ;  73  L.  T.  161 ;  48  W.  B.  468 ;  59  J.  P. 
38S— 0.  A. 

Appr«ntitet.]-*&v  AFPBBNTioa. 


3.  Rbqitisites  of. 

a.  WritlnsT' 

Under  Statute  of  Fraudf  — Contnet  not  to  be 
Performed  within  a  Tear.] — ^A  contract  for  a 
year's  serrice,  to  commence  at  a  sabeequent  day, 
is  a  contract  not  to  be  performed  within  the 
year,  and  most  be  in  writing ;  therefore  an 
action  cannot  be  maintained  for  the  breach  of  a 
yerbal  contract  made  on  the  27th  of  May,  for  a 
year's  service  to  commence  on  the  30th  of  Jane 
following.  Bracegirdle  v.  Heald^  1 B.  &  Aid.  722 ; 
19  B.  B.  442. 

A  contract  made  on  one  day  to  serve  for  a  year 
from  the  following  day  is  not  within  the  Statute 
of  Fmads.  Sanki  v.  Crostland^  44  L.  J.,  M.  C. 
8 ;  L.  B.  10  Q.  B.  97 ;  32  L.  T.  226  ;  28  W.  B. 
414. 

A.,  on  the  20th  of  July,  made  proposals  in 
writing  (unsigned)  to  B.,  to  enter  his  service  as 
bailiff  for  a  year.  B.  took  the  proposals  and 
went  away,  and  entered  into  the  service  on  the 
24th  of  July :— Held,  that  this  was  a  contract  on 
the  ^th,  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof.  Snetling 
v.  Huntingfield  (.Lord),  1  0.  M.  &  B.  20  ;  4  Tyr. 
606  ;  3  L.  J.,  Ex.  232. 

The  plaintiff  agreed  on  a  Sunday  to  serve  the 
defendant  for  a  year,  the  service  to  commence 
on  the  Monday.  On  the  Monday,  the  plaintiff, 
with  the  knowledge  and  consent  of  the  defen- 
dant, commenced  the  service,  and  received  20Z. 
on  account  :<~-Held,  in  an  action  for  a  wrongful 
dismissal  within  the  year,  in  which  an  objection 
was  taken  that  this  was  a  contract  for  a  year's 
service  to  commence  on  a  future  day,  that  the 
jury  might  infer  a  new  implied  contract  on 
the  Monday  for  a  year's  service  from  that  day. 
Cdtothorn  v.  Cm-drey,  13  0.  B.  (N.S.)  406 ;  82 
L.  J.,  C.  P.  152. 

The  plaintiff  having  been  in  the  defendant's 
employment  as  a  traveller,  entered  in  October, 
1854,  into  a  fresh  verbal  agreement  with  the 
defendant,  whereby  either  party  was  to  be  at 
liberty  to  determine  the  agreement  by  giving 
to  the  other  three  months'  notice  before  the 
1st  of  September,  1855,  otherwise  the  parties 
were  to  go  on  for  another  twelvemonth  from 
that  time  : — Held,  that  this  waS  a  contract  not 
to  be  performed  within  a  year,  and  therefore  was 
requirod  to  be  in  writing  under  the  Statute  of 
Frauds.  Dobsan  v.  CoUis,  1  H.  &  N.  81 ;  2o  L.  J., 
Bx.  267  ;  4  W.  B.  512. 

The  statement  of  claim  alleged  that  in  1866 
the  defendant  entered  into  the  plaintifTs  employ- 
ment as  a  foreman  tailor  for  three  years,  on  the 
terms  that  if  he  should  leave  the  plaintiff  he 
should  not  engage  in  the  service  of  anyone 
carrying  on,  or  himself  carry  on,  the  business  of 
a  tailor  within  five  miles  of  D. ;  and  that  on  the 
expiration  of  the  three  years  he  continued  in  the 
plaintiff's  employment  on  the  like  terms  (except 
as  to  the  period  of  employment)  till  1877. 
Breach,  that  in  1877  the  defendant  left  the 
plaintiff,  and  earned  on  business  as  a  tailor  in 
D.    The  statement  of  defence  alleged  that  the 


contraot  was  not  in  writing  tm  required  by 
the  Statute  of  Frauds  : — Held,  on  demurrer, 
by  Hawkins,  J.,  that  the  contract  amounted  to 
an  agreement  not  to  set  up  the  trade  during  the 
joint  lives  of  the  defendant  and  the  plaintiff ; 
and  was,  therefore,  primA  facie  not  to  be 
performed  within  a  year,  and  therefore  fell 
within  8.  4  of  the  Statute  of  Frauds.  Ihvcey  v. 
Shannon,  48  L.  J.,  Ex.  459 ;  4  Ex.  D.  81 ;  40 
L.  T.  628  ;  27  W.  B.  599. 

Farol  Svidenoo  to  Xzplaia.]— A.  entered 

the  service  of  B.  under  a  vrritten  agreement,  aa 
follows :  "  I  agree  to  receive  you  as  clerk  in  my 
establishment,  in  consideration  of  your  paying 
me  a  premium  of  8002.,  and  to  pay  you  a  s^ary 
at  the  following  rates,  namely,  for  the  first  year 
701.,  for  the  second  901.,  for  the  third  llOl,,  for 
the  fourth  liOl,,  and  150Z.  for  the  fifth  and 
following  years  that  you  may  remain  in  my 
employment"  : — Held,  that  the  agreement  was 
one  that  by  the  Statute  of  Frauds  was  required 
to  be  in  writing ;  that  there  being  a  precise 
stipulation  for  yearly  payments,  evidence  was 
not  admissible  to  show,  that,  at  or  after  the 
time  the  letter  containing  it  was  sent  by  B.  to 
A.,  it  was  verbally  agreed  that  the  salary  should 
be  paid  quarterly ;  and  that  the  f^u^t  of  the  pay- 
ments having  usually  been  made  quarterly,  did 
not  vary  the  rights  of  the  parties  under  the 
agreement.  Oiraud  v.  Richmond,  2  0.  B.  885  ; 
16  L.  J.,  0.  P.  180  ;  10  Jnr.  860. 

Yart  PorftHmaneo.]— The  equitable  doctrino 
of  part  performance  &king  contracts  out  of  the 
operation  of  s.  4  of  the  Statute  of  Frauds  cannet 
be  extended  by  the  high  court  of  justice,  under 
s.  24,  snb-e.  7,  of  the  Judicature  Act,  1878,  beyond 
the  limits  to  which  it  was  confined  by  tiic  courts 
of  equity.  It  is,  therefore,  applicable  only  to 
contracts  for  the  sale  and  purcnase  of  lands,  and 
not  to  a  contract  of  service.  Britain  v.  RonUer^ 
48  L.  J.,  Ex.  862  ;  11  Q.  B.  D.  128  ;  40  L.  T.  240 ; 
27  W.  B.  482—0.  A. 

b,  StamiNk 

Xzemptlon — Labonrtri  and  Artlfioors.] — a. 
entered  into  the  following  agreement  with  B. : 
**  A.  engages  to  take  charge  of  the  glebe  lands  of 
B.,  his  wife  undertaking  the  dairy  and  poultry, 
at  16#.  a  week  tiU  Michaelmas,  1850,  and  after- 
wards at  a  salary  of  25{.  a  year,  and  a  third  of 
the  clear  annual  profit,  after  all  expenses  of  rent 
and  rates,  labour,  and  interest  on  capital,  are 
paid,  on  a  fair  valuation  made  from  Michaelmas 
to  Michaelmas ;  three  months'  notice  on  either 
side  to  be  given,  at  the  expiration  of  which  time 
the  cottage  to  be  vacated  by  A.,  who  occupies  it 
as  bailiff,  in  addition  to  his  salwy" : — ^Hela,  that 
this  agreement  constituted  the  relation  of  master 
and  servant  between  B.  and  A.,  and  not  that  of 
partners  ;  that  A.  was  not  a  menial  servant,  but 
a  labourer ;  and  that  the  agreement  was  admis- 
sible, though  unstamped,  as  it  fell  within  the 
exemption  in  55  Geo.  8,  c.  184,  as  an  agreement 
for  the  hire  of  a  labourer.  Beg.  v.  WortUy,  2 
Den.  C.  C.  333  ;  T.  &  M.  636  ;  21  L.  J.,  M.  C.  44 ; 
15  Jur.  1137  ;  5  Cox,  C.  C.  882. 

The  plaintiff  and  the  defendant  being  resident 
in  England,  and  P.  at  Havana,  and  the  defendant 
being  a  foreign  agent,  a  written  agreement  was 
entered  into  by  the  plaintiff  with  the  defendant, 
on  behalf  and  representation  of  P.  of  Havana, 
that  the  plaintiff  would  proceed  as  fireman  and 


«05 


liASTEB  AND  SEBYAXT-^ontraet  of  Hfnng. 


006 


stoker  on  board  a  stefuner,  about  to  leave  London 
for  Hayana,  calling  at  intermediate  ports,  to  be 

Slaoed  in  the  tervioe  of  P.,  and  wonla  faithfullj 
0  the  work  of  fireman  or  stoker  on  board  the 
steamer,  and  obey  the  orders  of  the  engineets. 
In  consideration  of  the  service  the  ]^aintiil 
was  to  receive  wages  at  52.  per  month,  payable 
monthly,  and  3Z.  per  month  for  providing  nimself 
in  provisions.  During  the  outward  passage, 
rations  were  to  be  served  out  to  the  plaintiff  on 
.account  of  P.  The  contract  to  be  understood  to 
be  in  force  for  one  yesr  certain  from  the  date ; 
And  should  the  plaintiff  be  discharged  before 
that  time,  three  months'  wages  to  be  paid  in 
4idyaace,  besides  finding  him  a  passage  home ; 
P.  being  at  liberty  to  confirm  and  continue  the 
•engagement  on  the  terms  stated,  or  to  discharge 
the  maintiff  and  to  iind  him  his  passage  back  to 
England ;  the  wages  to  be  pi^ble  op  to  the  day 
of  the  pUintifi*s  airival  in  Knglann,  mUesB  he 
should  be  discharged  for  misoondoct ;  one  month's 
pay  to  be  advanoed  for  the  plaintiff's  outfit  for 
the  voyage : — ^Held,  that  the  agreement  did  not 
require  a  stamp,  being  within  the  exemption, 
•of  a  memonuidum  or  agneement  for  the  ture  of 
any  labourer,  in  55  (}eo.  3,  c  184.  WiUtm  v. 
JMuetd,  li  Q.  B.  405 ;  19  L.  J.,  Q.  B.  49 ;  14 
Jar.  36«. 

An  OTersoer  in  a  printing  office  is  an  artificer, 
within  the  exemption  in  the  stamp  acts.  Bisk9p 
V.  Letttj  1  F.  &  F.  401. 

4.  PXOOF  0V« 
Ik.  oeiMvaiUy. 

Work  dons  after  Agzeawoa  Beseindsd.}-^A. 

•  engaged  B.,  under  an  agoesmant,  d«ted  J85th  of 
September,  1865,  as  a  file-fo];ger,  lor  two  years, 
after  the  rate  of  the  SheflQield  list  of  prices  for 
the  time  being.  On  the  24th  of  February,  1866, 
the  master  refused  to  give  him  work.  On  the 
16th  c£  lloDch,  1866,  B.  entered  a  plaint  in  a 

-  county  court  against  A.  his  master ;  and  in  his 
particulars  alidad  that  A.  **  neglected  and  refused 
to  peoform,  and  had  not  performed,  his  agree- 
ment, whereby  he  had  sustained  damaoes  to  the 

.  amount  of  71.  lit.,  being  four  weeks  aTerage 
wages  in  lieu  of  notice."    A.  paid  71.  lis,  and  the 

•  costs  into  court  on  the  19th  of  April,  1866.  Osi 
the  next  day,  the  20th  of  April,  B.  sgain  went  to 
work  for  A.,  but  was  dismissed  on.  the  21st  of 
April  On  the  4th  of  July,  1866,  B.  entered 
another  plaint  against  A.,  and  in  his  particnhus 
alleged  that  A.  *' refused  to  employ  him,  and 
ilk^^tUy  dischaiged  him  isom  liis  service,"  and 

<  claknea  482.  lis.  At  the  trial,  the  jury  found  a 
Terdict  for  B.  for  d3Z.  12«.  It  was  admitted  that 
the  agreement  sued  on  in  the  first  plaint  was  the 
same  agreement  as  was  sued  on  in  the  eeoond 
plaint  >— Held,  that  there  was  no  e^denoe  to  go 
to  the  juiy  of  such  agreement,  and  that  the  judge 

-  ought  to  have  directed  a  nonsoiL  BaaiUUy  v. 
Taylor,  37  L.  J.,  Q.  B.  39. 

The  plaintiff  was  engaged  as  a  dark  by  the 
defendant,  a  shipbroker,  at  a  yearly  sahuy  of 
160Z.,  and  was  paid  his  wages  weekly,  and  on 
leaving  the  service  at  the  defendant's  instance, 
accepted  a  month's  salary  instead  of  notice.  He 
subsequently  re-entered  the  defendant's  service 
at  a  yearly  salary  of  250Z.,  nothing  being 
expressly  said  as  to  notice,  and  no  time  fixed  for 
the  duration  of  the  service,  but  the  plaintiff  was 
paid  weekly  a  sum  equal  to  a  week's  salary.  The 
plaintiff  having  been  dismissed  with  a  month's 


notice  i— Held,  that  it  was  properly  left  to  the 
jury  to  say  whether  the  last  hiring  was  on  the 
same  terms  as  the  first,  and  whether  the  terms 
of  the  previous  hiring  were  determined  by  the 
acceptance  of  a  month's  wages  instead  of  notice. 
Fairman  v.  Oakfwd,  5  H.  &  N.  685 ;  29  L.  J., 
Ex.  456. 

Befsrenat  in  Boenmf  ts.WA.  being  in  want 
of  workmen,  applied  to  the  Tree  lAboar  Begia- 
tration  Society,  and  filled  up  and  signed  a  iSma 
sent  by  them  to  him,  containing  the  particnlan 
of  the  employment  and  terms  offered  by  himt 
and  his  aodreas  at  S.  This  fiorm  was  read  over 
to  B.  by  the  secretary  of  the  society,  and  B.  then 
signed  an  agreement  headed  **Free  Ijabour 
Society,"  by  which  he  stated  that  he  had 
accepted  employment  at  S.,  and  agreed  that  one 
half -day's  wages,  "being  the  fee  to  the  society 
for  obUkining  him  the  employment,"  should  m 
deducted  from  his  wages,  and  that  he  would  not 
q«it  the  service  of  his  employer  without  just 
cauas  :-«Held,  that  the  doonmeots  sufficient]^ 
referved  to  one  anotilier,  and  coBstitoted  a  con- 
tract in  writing  signed  by  both  parties.  Orwse 
T.  PmoeU,  88  L.  J.,  M.  €.  48 ;  L.  B.  4  C.  P.  123 ; 
2OI4.T.  708;  17W.  B.  161. 

The  plaintiff  ptopoaad  to  enter  tiie  dslendant^s 
service  as  a  salesman,  and  stated  in  a  letter  his 
vrilliagness  to  come  for  a  year  on  trial,  and  his 
terms.  The  defendant,  in  reply,  assented  gene- 
rally, but  in  the  comse  of  his  letter  said  iSak  if 
some  of  the  terms  were  defined  more  dearly  it 
might  prevent  mistakes,  and  spoke  of  a  list  of 
«u8tomeEB  which  he  would  consider  with  the 
jdaintiff.  He,  however,  named  a  day  for  the 
pladJntiff  to  enter  on  his  dntiei^  and  said  he  should 
expect  him  then  >^Held,  that  this  was  not  an 
iOAqnalified  acceptance  of  the  plaintiff's  proposal, 
aiftd  that  the  two  letters  were  sot  aeotaplete  and 
binding  oontxaot  in  ^nitacg.  Johnson  y,  Applehv, 
48  I«T.,  O.  P.  146  ;  L.  B.  9  O.  P.  158  ;  80  L.  T. 
261 ;  22  W.  B.  515. 

An  agreement  to  employ  the  plaintiff  in  a 
particnlar  situation  cannot  be  inferred  from  a 
direction  upon  a  letter  addressed  by  the  defen- 
dant to  the  plaintiff  iu  thait  chsracter,  tdhe  letter 
relating  to  ue  quantum  of  aalaty  only.  ChMi 
V.  Waters,  1  Stark.  885. 

Aypaiwtmmit  by  BesolntioA  of  I>iMeton.]---In 
X859  B.  was  owner  of  a  mine  which  he  proposed 
to  sell  to  a  projected  company.  On  the  12th 
Febmazy,  1859,  there  was  a  meeting  of  the 
promoters,  at  which  it  was  resolved  that  the 
plaintiff  should  be  appointed  captain  of  the  mine 
at  a  salary,  "such  salary  to  commence  at  the 
completion  of  the  contract  with  B,,"  who  was  one 
of  ttie  promoters.  The  resolution  was  communi- 
cated to  the  phuntiff .  On  the  9th  March  the 
agreement  lor  the  sale  of  the  mine  to  B.  was 
executed.  On  the  25th  March  there  was  a 
meeting  of  the  promoters,  at  which  the  memo- 
randum and  articles  of  association  were  executed, 
and  a  prospectus  was  approved  of,  which 
described  the  plaintiff  as  captain  and  local 
manager  of  the  mine.  On  the  28th  March  the 
company  was  legist^ed.  On  the  81  st  Maroh 
there  was  a  meeting  of  the  company,  at  which 
the  prospectus  was  submitted  and  approved.  The 
plaintiff  acted  as  manager,  and  in  an  action  by 
him  for  his  salary,  the  jury  found  that  he  acted 
for  the  company  and  not  for  B.  There  was  no 
conveyance  of  the  mine  to  the  company  :-— Held, 
that  &ere  was  evidence  of  the  appointment  of 
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the  plaintiff,  by  the  company,  as  manager,  and 
that  he  was  entitled  to  recover.  JBrotoning  v. 
Oreat  Mining  Cetaral  Ci>.,  5  H.  &  N.  856 ;  29 
li.  J.)  £<z.  399. 

b.   Parol  Bvidenoe  to  Explain. 

By  Parol  Evidence.] — ^An  agreement  for  the 
hiring  of  a  servant  may  be  proyed  bj  parol, 
although  the  terms  of  the  agreement  are,  by  the 
direction  of  the  parties,  written  down  by  a  third 
person  ;  such  writing,  though  read  over  to  the 
parties,  not  being  signed  by  them.  Rem  y. 
Wrangle,  4  N.  &  M.  376 ;  2  A.  &  B.  314  ;  1 
H.  &  W.  41  ;  4  L.  J.,  M.  C.  43. 

Verbal  Stipolatioiii.] — A.  entered  the  seryice 
of  B.  under  a  written  agreement  as  follows  :  **  I 
agree  to  receiye  yon  as  clerk  in  my  establish- 
ment, in  consideration  of  your  paying  me  a  pre- 
mium of  SOOZ.,  and  to  pay  you  a  salary  at  the 
following  rates,  namely,  for  the  first  year  70Z., 
for  the  second  902.,  for  the  third  llOl,  fo!r  the 
fourth  140Z.,  and  1502.  for  the  fifth  and  following 
years  that  you  may  remain  in  my  employment  '* : 
— Held,  that  the  agreement  was  one  that,  by  the 
Statute  of  Frauds,  was  required  to  be  in  writing ; 
that  there  being  a  precise  stipulation  for  yearly 
payments,  eyidence  was  not  admissible  to  shew 
that  at  or  after  the  time  the  letter  containing 
it  was  sent  by  B.  to  A.,  it  was  yerbally  agreed 
that  the  salary  should  be  paid  quarterly,  and 
that  the  fact  of  the  payments  having  usually 
been  made  quarterly  did  not  vary  the  rights  of 
the  agreement.  Oiraud  y.  Richmond^  2  0.  B. 
335  ;  15  L.  J.,  C.  P.  180 ;  10  Jur.  360.  8.  P., 
Emns  y.  Roe,  L.  R.  7  C.  P.  138  ;  26  L.  T.  70. 

P.,  who  was  known  to  be  acting  in  the  capacity 
of  a  laoe  buyer,  was  engaged  by  M.,  a  lace  dealer, 
under  the  following  memorandum:  **M.  agrees 
to  engage  P.  for  the  term  of  three  years  from 
Monday,  the  15th  of  August,  1869,  at  the  yearly 
salary  of  500Z.,  payable  monthly,  P.  to  give  the 
whole  of  his  services,  and  to  be  advised  and 
guided  by  M.  if  necessary."  In  an  action  by  P. 
against  M.  for  wrongful  dismissal  pending  the 
term,  on  the  alleged  ground  of  disobedience  of 
lawful  orders : — Held,  that  evidence  was  admis- 
sible to  shew  the  capacity  in  which  P.  was 
engaged,  viz.,  as  lace  buyer ;  and  that  it  was 
properly  left  to  the  jury  to  say  whether  or  not 
the  orders  which  he  was  alleged  to  have  disobeyed 
were  such  as  a  person  in  his  position  was  bound 
to  obey.    Price  v.  Mouat,  11  C.  B.  (N.8.)  508. 

The  plaintiff  proposed  to  enter  the  defendant's 
service  as  salesman,  and  stated  in  a  letter  his 
willingness  to  come  for  a  year  on  trial,  and  his 
terms.  The  defendant,  in  reply,  assented  gene- 
rally, but  in  the  course  of  his  letter  said  that  if 
some  of  the  terms  were  defined  more  clearly  it 
might  prevent  mistakes,  and  spoke  of  a  list  of 
cnstomers  which  he  would  consider  with  the 
plaintiff.  He,  however,  named  a  day  for  the 
plaintiff  to  enter  on  his  duties,  and  said  he  should 
expect  him  then  : — Held,  that  parol  evidence  of 
supplementary  terms  agreed  to  at  a  meeting  of 
the  parties  subsequent  to  the  letters,  but  prior  to 
the  plaintiff  entering  on  the  service,  was  admis- 
sible. Johnson  V.  Ajwlehy,  43  L.  J.,  C.  P.  146  ; 
L.  R.  9  C.  P.  158  ;  30  L.  T.  261  ;  22  W.  R.  615. 

The  plaintiffs,  lace  merchants,  employed 
travellers  to  visit  certain  parts  of  England  and 
where  they  had  a  business  connection,  and  to 
ench  traveller  they  assigned  a  separate  journey. 
A  vacancy  having   occurred    on  the  Midland 


J'oumey,  the  plaintifb  told  the  defendant  of  it, 
le  being  at  the  time  in  their  service  in  another 
capacity,  and  he  verbally  agreed  with  them  to- 
fiU  the  vacancy,  it  being  understood  at  the  time 
that  the  agreement  between  them  should  be 
reduced  to  writing.  The  defendant  accordingly 
entered  their  employ  as  traveller  on  the  Midland 
journey,  and  after  he  had  been  travelling  for 
them  about  a  month,  a  list  of  places  and  of  the 
customers  whom  he  was  to  visit  veas  sent  down 
to  him,  and  a  written  contract  which  was  as^ 
follows :  "  In  consideration  of  my  entering  upon 
your  employ  at  a  salary,  Jcc,  I  herewith  agree  to 
do  so  with  the  understanding  that,  in  the  event 
of  my  wishing  to  travel,  and  doing  so  for  any 
other  in  the  trade  on  any  part  of  the  same 
ground,  to  pay  yon  50Z."  This  contract  the 
defendant  signed,  and  after  having  travelled  for 
the  plaintifb  for  about  a  year,  he  left  them  and 
travelled  for  a  rival  house  in  the  same  trade  over 
the  Midland  journey.  The  plaintiffs  having  sued 
him  for  the  502.  penalty  under  the  contract : — • 
Held,  that  extrinsic  evidence  was  admissible  to- 
identify  the  particular  employment  to  which  the 
agreement  referred,  viB.,  that  of  traveller,  and 
also  to  identify  the  ground  over  which  the 
defendant  agreed  to  travel,  viz.,  the  Midland 
journey.  Mumford  v.  Gething,  7  C.  B.  (n.8.> 
305 ;  29  L.  J.,  0.  P.  105  ;  6  Jur.  (N.S.)  428 ; 
1  L.  T.  64  ;  8  W.  R.  187. 

Ciutom.] — ^When  a  workman  is  hired  for  a 
year  to  work  at  a  particular  trade,  under  a 
written  agreement,  which  says  nothing  as  to  any 
periods  of  absence  allowed  to  the  workmen, 
parol  evidence  may  be  given  that  it  is  the 
custom  of  the  particular  trade  for  the  workmen 
employed  in  it  to  take  certain  holidays,  and  to 
absent  themselves  on  such  occasions  from  their 
work  without  the  permission  of  their  masters. 
Reg,  V.  Stoke-upon-Trentj  5  Q.  B.  303 ;  13  L.  J., 
M.  C,  41  ;  8  Jur.  84. 

The  rule  that  an  indefiuite  hiring  is  a  hiring 
for  a  year,  is  not  an  inflexible  rule  ef  law ;  Si 
must  be  considered  in  connection  with  the  cir- 
cumstances of  the  particular  case.  Bawter  t. 
Nuree,  6  Man.  &  G.  935 ;  7  Scott  (N.B.)  801 ; 
1  Car.  &  K.  10 ;  13  L.  J.,  C.  P.  82  ;  8  Jur.  273. 
S.  P.,  Fairmnn  v.  Oakford,  5  H.  &  N.  635 ;  29 
L.  J.,  Ex.  459. 

A.  was  engaged  as  editor  of  a  new  periodical 
publication  by  B.,  at  a  salary  to  be  paid  weekly. 
The  publication  was  abandoned  by  B.  soon  aft^ 
its  commencement.  In  an  action  by  A.  against 
B.  for  dismissing  him  before  the  termination  of  a 
year,  a  usage  was  proved  that  such  a  hiring  was 
annual  with  ref;ard  to  established  periodicals : — 
Held,  that  the  ]uiy  was  properly  directed  to  con- 
sider whether  such  usage  was  applicable  to  a 
newly-started  publication.    Ih. 

In  an  action  for  wrongfully  dismissing  the 
editor  of  a  newspaper,  the  declaration  stated  that 
he  was  engaged  for  a  year.  Thero  was  no  direct 
evidence  as  to  the  time  for  which  he  was  en- 
gaged : — Held,  that  he  might  go  into  evidence  to 
shew  a  custom  for  editors  of  newspapers  to  be 
engaged  for  a  year,  unless  thero  was  an  express 
stipulation  to  the  contrary.  Hol&rqft  v.  Barber, 
1  Car.  &  E.  4. 

An  agreement  in  writing,  by  which  the  plain- 
tiff agreed  to  serve  the  defendant  as  agent,  at  a 
yearly  salary,  contained  a  proviso  that  the  defen- 
dant would,  at  the  end  of  the  year,  if  he  found 
the  plaintiff  had  done  sufficient  business,  give 
him  30Z.  more : — Held,  that  thero  was  nothing 
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in  this  agreement  inconsistent  with  a  custom  in 
the  trade  to  terminate  the  service  by  either 
party  giving  to  the  other  a  month's  notice. 
J^arker  v.  Ibbetson,  4  C.  B.  (K.B.)  846  ;  27  L.  J., 
€.  P.  236  ;  4  Jur.  (N.B.)  636  ;  6  W.  R.  519. 

To  an  action  for  wrongfully  dismissing  the 
plaintiff  from  the  defendant's  service  under  the 
above  agreement,  the  defendant  pleaded  that  he 
determined  the  service  by  a  month's  notice, 
according  to  the  custom.  The  judge  left  it  to  the 
jury  to  say  whether,  looking  at  the  proviso  in  the 
•contract,  they  inferred  that  the  parties  meant  to 
exclude  the  custom  :  Held,  a  misdirection.    lb. 

When  the  hiring  is  expressly  for  a  term  cer- 
tain, a  custom  of  the  trade  for  a  master  or  a 
servant  to  determine  it  at  any  time  without 
notice  is  inadmissible  to  control  the  contract. 
Peters  v.  Staveley,  16  L.  T.  275. 

In  an  action  for  the  breach  of  a  contract  of 
hiring,  if  either  party  relies  upon  the  existence 
of  a  custom  authorising  him  to  determine  the 
contract  upon  a  reasonable  notice  previous  to 
the  end  of  a  current  year,  such  custom  must  be 
•expressly  alleged  as  a  fact  on  the  record,  and 
it  is  not  enough  to  aver  simply  that  a  reasonable 
notice  was  given.  WUliam*  v*  Byme^  2  K.  &  P. 
139 ;  7  A.  &  B.  177  ;  W.  W.  &  D.  535  ;  6  L.  J., 
K.  B.  239  ;  1  Jur.  578. 

The  custom  must  be  general,  of  reasonable  an- 
tiquity and  uniformity,  and  sufficiently  notorious 
that  people  would  make  their  contracts  on  the 
flupposition  that  it  exists.  FoxaU  v.  Inter- 
noHoTud  Zand  Credit  Co.,  16  L.  T.  637. 


5.  In  Special  Cases. 
a.  Tearly. 

Svidence  of— Oenerally.] — ^A  hiring  at  so  much 
per  month  is  a  hiring  for  a  year.  Faiocett  v. 
Ctuh,  3  N.  &  M.  177  ;  5  B.  &  Ad.  904  ;  3  L.  J., 
K.  B.  113. 

A  general  hiring,  in  the  absence  of  any  custom 
to  rebut  the  presumption,  is  to  be  presumed  to 
have  been  a  hiring  for  a  year.    lb, 

A  clerk  hired  at  121.  lOt,  per  month  for  the 
first  year,  to  advance  101,  per  annum  until  the 
salary  is  180Z.,  is  hired  for  at  least  one  year.    2  b, 

A  general  hiring  for  a  year,  and  so  on,  particu- 
larly of  clei'ks  and  of  respectable  servants,  can 
only  be  put  an  end  to  at  the  end  of  the  current 
year,  where  no  misconduct  is  imputed.  Beeeton 
Y.Collyer,  4  Bing.  309  ;  12  Moore,  552  ;  2  Car.  &  P. 
607  ;  6  L.  J.  (0.8.)  C.  P.  180  ;  29  R.  B.  676. 

Such  a  hiring  is  a  hiring  for  a  year,  and  so  on 
from  year  to  year  for  so  long  time  as  the  parties 
should  respectively  please,  and  maybe  so  described 
in  pleadings  ;  and  such  an  implied  yearly  hiring 
is  not  destroyed  by  the  salary  being  paid  monthly ; 
nor  is  it  within  the  Statute  of  Frauds.    lb, 

A  clerk's  salary  paid  for  some  years  in  quarterly, 
but  afterwards  in  monthly  payments,  is  evidence 
of  a  hiring  from  year  to  year. ,  lb, 

A  count  stated,  that  in  oousideration  that  the 
plaintiff  would  enter  into  the  defendant's  employ, 
and  serve  him  as  servant  In  husbandry  for  a 
certain  time,  to  wit,  from  a  day  named  till  the 
service  should  be  determined  by  reasonable 
notice  on  either  side,  at  101.  lOt,  per  annum, 
the  defendant  promised  to  retain  tne  plaintiff 
and  pay  him  the  wages,  and  continue  him  in  the 
service  till  such  determination ;  that  the  plaintiff 
entered  the  service,  and  was  always  ready  to  serve, 
but  the  defendant  discharged  him  without  reason- 
able cause,  and  refused  longer  to  retain  him : — 


Held,  that  proof  that  the  plaintiff  was  hired 
generally  as  a  labourer  in  husbandry  did  not 
support  this  count,  such  hiring  being  in  law  a 
hiring  from  year  to  year.  IMley  v.  Elwin,  11 
Q.  B.  742  ;  17  L.  J.,  Q.  B.  132  ;  12  Jur.  623. 

There  is  no  inflexible  rule  that  an  indefinite 
hiring  of  a  clerk  must  be  construed  as  a  hiring 
for  a  year.  Fairman  v.  Odkford,  5  H.  &  N.  635 ; 
29  L.  J.,  Ex.  459. 

On  a  contract  to  pay  a  traveller  by  commission, 
no  implication  arises  of  a  yearly  hiring,  nor  with- 
out an  express  and  a  clear  stipulation  is  there  any 
obligation  to  pay  the  commission  on  orders  from 
customers  originally  obtained  by  the  agent,  but 
sent  after  he  has  ceased  to  be  so.  Nayler  v. 
Tearsley,  2  F.  &  F.  41. 


Agreement!   for  a   Tear   oertain.] — ^It 


was  agreed  between  A.  &  B.  that  A.  should  enter 
into  the  service  of  B.  as  a  traveller,  and  it  was 
stipulated  that  the  agreement  should  be  binding 
between  them  for  twelve  months  certain  from 
the  date  thereof,  and  continue  from  time  to  time 
until  three  months'  notice  in  writing  be  given  by 
either  party  to  determine  the  same : — Held,  that 
this  was  a  contract  for  a  year  certain  only,  and 
that  B.  vtras  at  liberty  to  put  an  end  to  it  at  the 
expiration  of  the  year  by  giving  A.  three  months* 
previous  notice.  Brown  v.  Symons^  8  C.  B.  (N.s.> 
208 ;  29  L.  J.,  C.  P.  251  ;  6  Jur.  (N.S.)  1079 ;  8 
W.  R.  460. 

By  an  agreement  between  brewers  and  their 
traveller,  the  latter  was  engaged  at  a  salary  of 
200Z.  a  year,  payable  fortnightly,  and  it  was 
stipulated  "that  the  agreement  between  the 
parties  shall  be  for  twelve  months  certain,  after 
which  time  either  party  shall  be  at  liberty  to 
terminate  this  agreement  by  giving  to  the  other 
a  three  months'  notice  in  writing.'  But  if  the 
employers  **  shall  be  desirous  of  terminating  this 
agreement  without  notice,  after  twelve  months, 
or  before  any  notice  shall  have  expired,  they  may 
do  so  on  payment  of  60Z."  : — Held,  per  Bramwell, 
B.,  and  Pigott,  B.  (Kelly,  C.  B.,  dissentiente), 
that  the  agreement  ceased  at  the  end  of  the  first 
tw^ve  months,  unless  the  parties  allowed  the 
engagement  to  continue  beyond  that  time,  in 
which  event  only  did  notice,  or  payment  in 
lieu  thereof,  become  necessary  to  determine  it. 
Langton  y.  Qirleton,  43  L.  J.,  Ex.  54  ;  L.  B.  9 
Ex.  57 ;  29  L.  T.  650. 

A  contract  to  serve,  as  a  reporter  to  a  news- 
paper, one  whole  year  from  a  certain  day,  and  so 
from  year  to  year  to  the  end  of  each  year  com- 
menced, BO  long  as  the  parties  shall  respectively 
please,  is  a  yearly  service  so  long  as  it  lasts,  and 
cannot  be  terminated  except  at  the  end  of  any 
current  year.  Williams  v.  Byrne,  2  N.  A:  P.  139 ; 
7  A.  &  E.  177  ;  W.  W.  &  D.  635  ;  6  L.  J.,  K.  B. 
239  ;  1  Jur.  678. 

Where  a  servant  was  hired  for  a  year  in  the 
capacity  of  a  clerk,  and  dismissed  without 
notice :— Held,  that  he  was  entitied  to  recover 
compensation  for  the  year,  and  that  the  fact  of 
his  wages  being  payable  monthly  was  not  incon- 
sistent with  a  hiring  for  a  year,  short  periodical 
payments  being  necessary  to  persons  in  that 
position  of  life.  Davie  v.  Marshall,  4  L.  T.  216 ; 
9  W.  B.  520. 

Annual  Salary.] — ^A  hiring  at  a  salary  of 

500Z.  a  year  is  primft  fade,  and  in  the  absence 
of  any  custom  to  the  contraiy,  a  hiring  for  a  year 
certain.  The  plaintiff  was  employed  as  engineer 
to  the  defendants  at  a  salary  of  5002.  a  year,  and 
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was  diatniftsed  At  a  three-months'  notice  >— Held, 
that  the  plaintiff  was  entitled  to  reooyer  salary 
for  the  onexpiied  portion  of  the  year.  Bwtking- 
ham  y.  Surrey  andffant*  Canal  Ch.,  46  L.  T.  886 ; 
46  J.  P.  774. 

When  a  olerk  is  hired  at  a  certain  stun  per 
annnm  simpl j,  the  hiring  is  a  hiring  for  a  year, 
and  in  the  absence  of  a  oastom  to  the  contrary, 
he  cannot  be  discharged  before  the  end  of  the 
year.  FoafoU  y.  International  Zand  Credit  Co,t 
16L.T.637. 

An  appointment  of  clerk  to  a  public  company 
was  by  a  resolntion  which  stated  the  salary  to  be 
2002.  per  annum,  but  said  nothing  as  to  the  period 
of  payment ;  the  clerk  acted  as  such,  and  was 
paid  seyeral  sums  of  502.  each  at  periods  just 
after  the  usual  quarter  days  of  the  year : — Held, 
that  proof  of  these  facts  warranted  a  declaration 
in  an  action  for  salary,  which  alleged  the  contract 
to  be  at  a  salary  of  2001,  per  annum  payable 
quarterly  on  the  usual  quarter  days.  Ridgway 
T.  Bungetford  Marhet  Cb.,  4  N.  &  M.  797 ;  3 
A.&  B.  171  ;  1  H.  4:  W.  244  j  4  L.  J.,  K.  B.  167. 

— ^  Strriee  for  Half  a  Tear.] — In  an  action 
by  an  assistant-surgeon  for  wages  it  was  proyed 
that  he  had  senred  the  defendant  for  nearly  half 
a  year,  and  that  payments  were  made,  during 
that  time,  on  account  of  wages,  but  not  according 
to  any  yearly  amount  or  at  any  definite  period 
of  the  year.  The  plaintiff  afterwards  fell  ill  and 
was  taken  to  a  hospital,  and  after  his  recoyery 
did  not  return  to  his  employment,  nor  did  the 
defendant  require  him  to  do  so  :-^Held,  that 
there  was  no  eyidence  of  any  hiring  for  a  year 
and  that  the  plaintiff  was  entitled  to  recoyer 
wages  on  a  quantum  meruit  for  the  time  he 
senred.  JBailiy  y.  Rimmell,  1  M.  /&  W.  506  ;  2 
Gale,  60  ;  5  L.  J.,  Ex.  192. 

b.  Weekly. 

What  is.j^A  hiring  at  two  guineas  a  week 
for  one  year,  is  a  hiring  by  the  week  and  not  by 
the  year.    Roberteon  y.  Jewner,  16  L*  T.  614. 

A.  entered  the  seryice  of  Messrs.  Boe  under  a 
written  memorandum,  as  follows :  '*  April  13th, 
1871.  I  agree  to  accept  the  situation  as  foreman 
of  the  works  of  Messrs.  Roe,  flock  and  shoddy 
manufacturers,  and  to  do  all  that  lays  in  my 
power  to  serye  them  faithfully,  and  promote  the 
welfare  of  the  firm,  on  my  receiying  a  salary  of 
82.  per  week  and  house  to  liye  in  from  the  10th 
<^  April,  1871 "  >-Held,  a  weekly  hiring  from 
the  19th  of  April,  1871  ;  and  that  eyidence  of  a 
conyersation  at  the  time  of  signing  the  contract 
shewing  that  a  hiring  for  a  year  was  intended, 
was  not  admissible.  Mane  y.  RoCy  L.  R.  7  C.  P. 
138  ;  36  L.  T.  70. 

o.  Domeatio  or  tttenial  Bervajita« 

OMitraet  Generally.] — ^Xhe  contract  between  a 
master  and  a  domestic  seryant  is  a  contract  to 
eerye  for  a  year,  the  seryice  to  be  determined  by 
a  montii*s  warning,  or  by  payment  of  a  month's 
wages;  subject  to  the  implied  condition,  that 
the  seryant  will  obey  all  lawfal  orders  of  the 
master.  Turner  y.  Mason,  14  M.  &  W.  112  ;  14 
L.  J.,  Ex.  311. 

Wko  are.] — ^A  goyemets  engaged  at  a  yearly 
lalary  is  not  within  the  rule  relating  to  domestic 
«r  menial  seryants,  by  which  the  contract  of 
Mryice  may  be  dissolyed  upon  a  month's  warning 


or  a  month's  wages.    Tbdd  y.  Xsrriohj  8  Ex.. 
161 ;  22  L.  J.,  Ex.  1 ;  17  Jur.  119. 

A  head  gaixlener  was  engaged  on  an  agreement 
that  he  should  haye  yearly  wages,  and  a  house  to* 
liye  in  rent-free.  Seyeral  inferior  gardeners  were 
subject  to  his  directions,  and  the  house  he  liyed: 
in  was  not  under  the  roof  or  a  part  of  the 
mastei^s  dwelling-house.  The  Jury  haying  found 
that  he  was  a  menial  seryant : — ^Held,  that  the 
yerdict  was  right,  and  that  he  was  consequently 
liable  to  be  discharged  on  a  month's  notice. 
ymolan  y.  Ahlett,  it  C.  M.  Jc  R.  64 ;  1  Qale,  72  ^ 
5  Tyr.  709 ;  4  L.  J.,  Ex.  166. 

Bo  a  huntsman  is  a  menial  seryant,  and  there- 
fore the  hiring  of  a  huntsman,  though  In  terms- 
f or  a  year,  and  upon  conditions  which  can  only 
be  fully  carried  out  by  a  sendee  enduring  for  the 
full  period  of  a  year,  is  subject  to  the  ordinary 
condition  that  it  may  be  determined  by  either 
l>arty  at  a  month's  notice.  J^tooU  y.  Cheaves, 
17  C.  B.  (K.B.)  27  ;  83  L.  J.,  C.  P.  269  ;  10  Jur. 
0T.8.)  919  ;  10  L.  T.  631  ;  12  W.  R.  961. 

The  hoosekeeper  of  a  large  hotel  is  not  a 
menial  seryant,  and  cannot  be  dismissed  on  a 
month's  notice  in  the  absence  of  an  express 
agreement.  Lawler  y.  Linden,  Ir.  R.  10  G.  L. 
188. 

By  a  written  memorandum  of  agreement,  the 
plaintiff  was  '*  to  haye  6«.  a  week,  three  bowls  of 
wheat,  to  set  potatoes  for  his  family's  use,  to^ 
haye  a  cow  kept,  house  and  firing,  to  keep  the 
gardens  and  pleasure  grounds  in  clean  and  good 
order,  to  assist  in  the  stables,  and,  when  required, 
at  hay  and  com  haiyest,  and  to  make  himself 
generally  useful.  To  enter  12th  May,  1838."  The 
defendant  dismissed  the  plaintiff  upon  a  month's 
warning.  In  an  action  b^  the  plaintiff  to  recoyer 
a  quarter's  wages,  as  bemg  a  yearly  seryant : — 
Held,  that  he  was  a  menial  seryant,  and  was- 
therefore,  by  the  general  rule  of  law,  entitled  to 
a  month's  notice  only ;  and  that  the  memoitindum 
of  agreement  contained  nothing  which  showed 
an  intention  in  the  parties  to  exclude  that  rule. 
Johneon  y.  Blenkeneopp,  6  Jur.  870. 

SfliMt  Of  iiibte<|uent  Centraet.] — ^A  con- 
tract, by  which  a  seryant  hires  himself  to  a 
master  as  a  footman  and  a  groom,  is  not  dis- 
solyed by  a  subseauent  contract,  by  which  he 
engages  to  bind  himself  to  serye  in  a  different 
character  at  higher  wages  and  in  a  foreign 
country,  although  the  seryant  accompanies  hia 
master  into  such  foreign  country ;  the  seryice 
performed  abroad  being  the  same  as  that  origin- 
ally contracted  for.  Rex  y.  Buckingham,  3  N.  Jc 
M.  72  ;  6  B.  ac  Ad.  968  ;  8  L.  J.,  M.  C.  64. 

— —  Bequests  to  Servanti.] — See  Will. 


6.  WAQBS  Al<a>  REUUKEBATIOy. 

a.  Si^ht  to. 

Aftor  Ttrmlnatioa  of  a  Quarter.]— Where  ik 
servant  was  engaged  at  a  yearly  salary,  payable 
quarterly,  a  month  after  the  termination  of  one 
of  the  years  of  the  seryice,  he  tendered  his  resig- 
nation ;  after  another  month  the  resignation  was 
accepted,  nothing  being  said  about  remuneration 
for  tne  time  da^ed  since  the  termination  of  the 
last  year's  service.  The  law  Implies  no  engage- 
ment to  pay  for  the  services  peiformed  sinoe  the 
last  quarter.  Zambnm  v.  Cruden,  2  Man.  6l  G«. 
263 ;  2  Scott  (N.B.)  533 ;  10  L.  J.,  C.  P.  121. 
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Held,  howerer,  under  the  dreumstanoet,  that 
it  ought  to  have  been  left  to  the  jary  to  say 
whether  the  parties  had  oome  to  an  agreement 
that  those  serrices  should  be  paid  for.    lb, 

PayaMnt  In  CK>ods.l — ^Where  by  teims  of  a 
contract  a  serrice  to  oe  performed  by  A.  for  B. 
is  to  be  paid  for  in  goods,  A.  cannot  declare  for 
the  Talue  of  the  se^oe,  bat  must  sue  on  the 
special  contract.  Xtys  ▼.  Harwood^  8  G.  B.  905  ; 
16  L.  J.,  C.  P.  207. 

But  if  B.  by  his  own  act  renden  the  dellTery 
of  the  goods  impossible,  A.  may  sue  for  the  value 
of  the  service.  So,  if  B.  allows  the  goods  to  be 
sold  under  an  execution  against  him.    Ih. 

Promise  ef  Fxesent]— An  agreement  by  which 
a  master  promised  his  servant,  in  addition  to  his 
ordinary  wages,  a  present  of  20/.,  the  services  to 
be  at  all  events  till  the  end  of  one  year,  was 
renewed  in  all  its  parts  from  year  to  year,  by 
the  servant  having  continued  several  years,  and 
nothing  being  said  to  the  contrary  by  either 
party : — ^Hel^  that  the  20i.  was  due  for  every 
year  of  service.  Mantjield  (^Earl)  v.  SeaU,  1 
CL  &  F.  319. 

Share  in  ProAta— Begnlation  ol]^The  defen- 
dant, in  1858,  agreed  that  the  olaintifE  should 
act  as  manager  of  his  works,  and  should  receive 
in  each  year  7|  per  cent,  of  the  profits  of  the 
boBoness,  to  be  miade  up  to  500i.  in  any  year  in 
which  the  share  of  the  profits  should  be  kos  than 
that  som.  In  the  same  year  a  valuation  of  the 
buildings,  stock,  plant  and  goodwill  was  made. 
In  1864  the  defendant  sold  the  buildings,  stock 
and  business  at  an  increase  over  the  valuation 
of  47,916Z.  In  taking  the  accounts  under  this 
agreement : — Held,  tl»t  the  defendant  was  not 
entilied  to  charge  the  profit  and  loss  account  in 
eveiy  year  with  interest  on  his  capital,  nor  with 
Interest  on  old  debts,  nor  with  60(n.  in  respect  of 
the  plaintiffs  salary.  Buhtan  v.  Gris$eU,  L.  B. 
ft£q.  826. 

Held,  also,  that  the  defendant  was  entitled  to 
diarge  the  profit  and  loss  account  in  every  year 
with  sums  representing  the  depreciation  arising 
from  the  running  out  A  the  lease,  and  the  waste 
of  plant  and  machineiy.    Ih. 

Meld,  also,  that  the  plaintiff  was  not  entitled 
to  treat  as  profit  of  the  year  in  which  the  property 
was  sold,  the  excess  of  the  amount  realised  by 
the  Mle  over  the  estimated  value ;  but  that  the 
estimated  vidue  of  stock  first  set  down  must  run 
through  the  whole  account ;  the  aunual  depreda- 
tions being  calcuJated  on  that  constant  quantity. 
Ih. 

Vett  Profits,  what  aTt.]^The  manager  of  a 
company  was  to  receive  as  remuneration  ttx  his 
services  a  fixed  salary  and  a  moiety  of  the  nett 
profits  on  all  sums  realised  on  certain  contracts : 
— Held,  that  he  was  entitled  to  a  moiety  cl  the 
profits  on  such  contract,  deducting  coly  the 
expenses  necessary  on  account  of  each  contract, 
but  not  deducting  any  of  the  expenses  incidental 
to  the  management  of  the  company.  BrUitk 
OoHmmMm  and  Vrnm^mwr  Island  8]far  Immher 
mndSkwMUl  O.,  Imr^  Stamp's  Oiku,  95  L.T. 
#58. 

Oenlnet  fBr--Cton«tm«ti«n.]^The  defendant 

wrote  to  the  plaintiff,  oflering  to  engage  him  for 
the  command  of  a  steamer  destined  for  an 
exploring  and  a  tiading  voyage  np  the  river 


Niger,  paying  him  at  the  rate  of  601.  a  month 
commencing  from  the  Ist  December,  1854,  and 
also  202.  per  cent,  on  the  proceeds  of  the  trade. 
The  plaintiff  replied,  that  he  accepted  the  pro- 
posal, *'  to  be  paid  50i.  a  month,  and  90<.  per  cent, 
on  the  nett  proceeds  of  the  trade."  The  plaintiff 
received  5(m.  a  month  for  seven  months,  and 
afterwards  proceeded  on  the  voyage  in  command 
of  the  vessel,  but  before  the  expiration  of  the 
ninth  month  wrongfully  abandoned  the  vessel : — 
Held,  that  the  contract,  whether  taken  as  consti- 
tuted by  the  plaintifTs  letter,  or  by  the  d«f€n- 
dant*s  letter  as  explained  by  the  plaintiffs,  gave 
a  cause  of  action  at  the  expiration  of  each  month, 
and  that  the  plaintifE  was  entitled  to  recover  the 
601,  for  the  eighth  month  on  an  indebitatus 
count.  Taylor  v.  Laird,  1  H.  &  N.  266 ;  25 
L.  J.,  Ex.  829. 

The  plaintiff  wrote  to  the  defendant  as  follows : 
"  I  agree  to  accept  the  appointment  of  secretary 
of  the  Lancashire  Ck)tton  Mill  Ck>mpany,  upon 
the  following  terms,  viz. :  first,  a  salary  of  800Z. 
per  annum,  commencing  at  the  present  date,  if 
the  company  be  completely  registered,  and  put 
into  operation ;  if  not,  I  shall  be  satisfied  with 
any  remuneration  for  my  time  and  labour  you 
may  think  me  deserving  of,  and  your  means  can 
afford."  The  defendant  wrote  in  answer  accept- 
ing the  terms,  and  adding,  **  It  is  distinctly  agreed 
and  understood,  that  if  the  company  is  not  formed 
and  carried  out,  that  part  of  your  tetter  which 
alludes  to  your  salarv  be  null  and  void,  and  that 
at  the  expiration  of  three  nK>nths  it  is  entirely 
left  to  me  to  give  unto  you  such  sum  of  money 
as  I  may  deem  right,  as  compensation  for  labour 
done,  in  the  event  of  the  company  not  being 
carried  out."  The  plaintiff  rendered  some  ser- 
vice, but  the  company  was  never  formed : — 
Held,  that  there  was  no  contract  upon  which 
the  plaintiff  could  recover  any  part  of  the  salary. 
Roberts  v.  Smith,  4  H.  &  N.  315 ;  28  L.  J.,  Ex. 
164. 

Alteration  of  Oontraet— Votica  of  Ohange.] — 

M.,  a  coal  miner,  was  employed  by  W.  to  work 
on  terms  of  fourteen  days*  notice  to  leave,  and 
instant  dismissal  for  breach  of  rules.  On  engage- 
ment, M.  was  ordered  to  work  on  a  shift  requiring 
M.  to  descend  shaft  at  11  a.m.  W.  afterwards 
gave  five  days'  notice  that  the  shift  would  be 
altered  to  11.80  ajn.,  and  because  M.  refused  to 
go  down  at  that  hour  he  lost  a  day*s  wages,  for 
which  he  applied  under  88  &  89  Yict.  c.  90,  s.  9 : 
— Held,  the  justices  were  right  in  treating  the 
alteration  of  contract  as  material,  and  that  W. 
was  not  justified  in  altering  hours  without  a  new 
contract.  WhiUhaven  Colliery  Ob,  v.  M*Ontrty 
67  J.  P.  423. 

InortMe  of  Bkk— lefual  t»  eontiniie 

Toyafi.] — Shipbuilders  in  this  country  agreed 
with  a  foreign  government  to  build  a  warship 
and  deliver  it  at  a  port  in  the  foreign  country  for 
a  lump  sum.  To  carry  out  that  agreement  they 
ccmtracted  in  writing  with  the  defendant  to 
enter  their  service  as  captain  of  the  ship  at  a 
fixed  rate  of  pay,  and,  as  such  captain,  to  take 
the  ship  from  this  country  to  the  foreign  port. 
The  defendant  engaged  the  plaintiff  to  serve  as 
one  of  his  crew,  agreeing  to  pav  him  a  lump 
sum  for  the  voyage.  During  the  voyage  the 
foreign  government  declared  war  with  another 
foreign  govenanent.  After  the  declaration  of 
war,  and  before  the  conclusion  of  the  voyage, 
the  plaintiff  left  the  ship,  and  afterwards  sMd 
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the  defendant  for  the  whole  of  the  agreed  sum : — 
Held,  that  the  plaintifE  was  entitled  to  the  whole 
sum,  the  defendant  having  so  acted  (e.g.,  by 
saHing  under  the  foreign  nag,  and  offering  to 
re-engage  the  men  after  the  declaration  of  war) 
as  to  oSoTd  evidence  that  he  was,  notwith- 
standing that  his  written  agreement  was  with 
the  shipbuilders  alone,  a  captain  in  the  service 
of  the  foreign  government,  and  his  principals 
having  by  their  declaration  of  war  altered  the 
risks  of  the  voyage  for  which  the  plaintiff  had 
engaged  to  serve.  Of  Ned  v.  Amutrong^  66 
L.  J.,  Q.  B.  7  ;  [1895]  2  Q.  B.  418  j  14  B.  703 ; 
73  L.  T.  178  ;  8  Asp.  M.  C.  63— C.  A. 

When  no  Amount  Fixed.] — If  A.  agrees  to 
serve  B.  as  an  apothecary's  assistant  at  such 
salary  as  C.  should  think  reasonable,  and  it 
appears  that  no  application  has  been  made  to  C. 
to  fix  any  salary,  A.  cannot  recover  anything  for 
his  sei-vices.     Otoen  v.  Bowen,  4  Car.  &  P.  93. 

A  party  entered  into  the  service  of  another 
under  the  following  contract :  "  I  hereby  agree 
to  enter  into  your  service  as  a  weekly  manager, 
to  commence  from  next  Monday.  The  amount 
of  paymen':  I  am  to  receive  I  leave  entirely  to 
you"  : — Held,  per  Alderson  and  Maule,  dissen- 
tiente  Parke,  that  he  was  entitled  to  recover  a 
reasonable  remuneration  for  the  services  per- 
formed by  him.  Bryant  v.  Flighty  6  M.  &  W. 
114  ;  2  H.  &  H.  84  ;  8  L.  J.,  Ex.  189  ;  3  Jur.  681. 

Service,  however  long  continued,  creates  no 
claim  for  remuneration  without  a  bargain  for  it, 
either  express  or  implied,  from  circumstances 
showing  an  understanding  on  both  sides  that 
there  should  be  payment.  Reeve  v.  Reeve^  1 
F.  &  F.  280. 

So  when  services  have  been  rendered  without 
any  express  contract  for  wages,  but  with  board 
and  lodging,  or  other  benefits  for  the  party 
serving,  a  contract  to  pay  for  such  services  is 
not  to  be  implied.  Foord  v.  Morley,  1  F.  &  F. 
496. 

A  servant  who  comes  over  from  the  West 
Indies,  where  he  has  been  a  slave,  and  who  con- 
tinues in  the  service  of  his  master  in  England 
without  any  agreement  for  wages,  is  not  entitled 
to  any,  unless  there  has  been  an  express  promise. 
Alfred  v.  Fitzjames  QMarquie)  3  Esp.  3. 

Ghratuitonf  Seryioe.] — A.  having  performed 
gratuitously  services  for  B.,  received  from  him  a 
promissory  note,  with  an  understanding  that  he 
would  accept  it  not  only  as  a  gift  for  what  was 
past,  but  that  it  should  be  a  remuneration  for 
future  services  to  be  rendered  as  long  as  B. 
should  require  them.  A.  continued  to  perform 
the  services  until  B.*s  death,  when  he  sued  B.'s 
executors  upon  the  note : — Held,  that  as  there 
was  no  contract  binding  A.  to  perform  future 
services,  there  was  no  consideration.  Hul»e  v. 
JHidse,  17  0.  B.  711 ;  25  L.  J.,  C.  P.  177 ;  4  W.  R. 
239. 

Claims  for— Belay.] — If  a  servant  has  left  his 
service  for  a  considerable  time,  the  presumption 
is  that  all  his  wages  have  been  paid.  Selten  v. 
Normariy  4  Car.  &  P.  80. 

-- —  Statute  of  Limitationi.]— Where  it 
appeared  that  the  course  of  dealing  between 
master  and  steward  had  been  to  allow  the 
steward  to  retain  his  salary  from  time  to  time 
out  of  money  in  his  hands,  the  steward  was 
allowed,  after  the  master's  death,  to  claim  in 


account  his  salaiy  for  twenty  years,  the  Statute 
of  Limitations  being  held  not  to  apply  to  such  a 
claim.  Hawkins^  In  re,  Mawkins  v.  Hawkiju^ 
28  W.  R.  240. 

Befeneet — Validity.] — A  master  advanced 
money  to  his  female  servant,  who  was  under  age, 
for  her  to  purchase  a  silk  dress  and  other  articles 
not  necessary  for  her : — Held,  that  these  advances 
formed  no  defence  to  an  action  for  her  wages. 
Hedgeley  v.  HoU,  4  Car.  &  P.  104. 

Money  paid  by  a  master  for  coach-fares,  for 
the  mother  of  his  servant,  who  was  under  age, 
cannot  be  deducted  from  the  wages  of  the  ser- 
vant.   Ih. 

In  an  action  for  wages  as  a  female  servant,  the 
defendant  pleaded  non  assumpsit,  and  the  plain- 
tifE gave  evidence  of  acts  of  service.  The  defen- 
dant proposed  to  go  into  evidence  to  show  that 
the  plaintiff  had  cohabited  with  him  : — ^Held, 
that  ne  might  do  so,  as  this  went  to  show  that 
there  was  no  contract  between  the  parties,  and 
not  to  invalidate  any  contract  on  the  ground 
of  illegality.  Bradshaw  v.  Hayward,  Car.  &  M. 
691. 


Certifieate  of  Oompany'f  Xanager  as  to 


amount  dne.l — The  plaintifE  became  a  conductor 
of  the  defendant  company  under  a  written  agree- 
ment on  the  terms,  amongst  others,  that,  for  a 
breach  by  him  of  the  rules  of  the  company,  the 
company's  manager  might  decide  that  wages 
owing  to  him  might  be  retained  by  the  company 
as  liquidated  damages  for  the  breach,  and  that 
the  manager's  certificate  in  writing  to  that 
effect  should  be  binding  and  conclusive  evidence 
between  the  company  and  the  conductor  in  all 
courts  of  justice.  The  plaintiff,  having  been 
dismissed  by  the  manager  for  a  breach  of  the 
rules,  brought  an  action  to  recover  the  wages 
due  to  him.  After  the  action  was  brought  the 
manager,  without  hearing  anything  that  the 
plaintiff  might  wish  to  say,  signed  a  certificate 
which  declared  the  wages  then  due  to  the  plain- 
tiff to  be  forfeited  to  the  company  : — ^Held,  that 
the  certificate  was  no  defence  to  the  action,  as 
the  manager  had  not  given  the  plaintiff  an 
opportunity  of  being  heard  on  the  question  of 
forfeiture.  ArmHrang  v.  8o%th  London  Tram- 
wayt  Co,,  64  L.  T.  96  ;  55  J.  P.  340— C.  A. 

Engagement  without  Work.] — ^An  action  for 
work  and  labour  will  lie  if  a  servant  is  engaged 
for  a  fixed  period,  and  the  master,  without  dis- 
missing him,  refuses  to  supply  him  with  work. 
Qwk  V.  Sherwoodf  11  W.  R.  595.  And  see  Bun- 
ning  v.  Lyric  Theatre,  71  L.  T.  396. 

LeaTing  without  Notice.]  —  A  weaver  was 
employed  as  a  weekly  servant,  his  wages  being 
regulated  by  the  number  of  pieces  which  he 
wove  and  delivered  to  his  masters.  The  wages 
of  their  workmen  were  ascertained  and  fixed  at 
noon  on  Thursday  in  each  week,  but  were  not 
paid  till  the  next  Saturday.  By  rules  embodied 
in  the  contract  of  hiring,  the  workmen  were 
required  to  give,  before  leaving,  fourteen  days* 
notice  at  the  time  of  booking  up  on  Thursday. 
*'  Persons  leaving  without  notice  will  forfeit  idl 
wages  due."  On  a  Thursday,  the  sum  earned 
by  the  weaver  in  the  preceding  week,  was  ascer- 
tained and  fixed  at  \h».  He  commenced  another 
week  on  the  afternoon  of  the  same  day,  and 
worked  during  the  morning  of  Friday,  and 
earned   It,    He   left  during  the   forenoon   of 
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Friday  withoat  haying  given  any  notice : — Held, 
that  he  had  forfeited,  by  leaying  before  the 
Saturday,  the  wages  due  on  the  Thursday,  but 
not  payable  till  the  Saturday,  as  well  as  the 
wages  earned  between  noon  of  Thursday  and 
Friday  morning.  Walsfi>  v.  Walley,  43  L.  J., 
<5.  B.  102  ;  L.  B.  9  Q.  B.  367  ;  22  W.  R.  671. 

A  painter  was  hired  by  the  week,  his  wages  to 
be  7a.  per  hour,  payable  every  Saturday  at  noon. 
The  full  week  consisted  of  fif ty-f our  and  a  half 
hours.  Overtime  was  paid  for  at  the  same  rate. 
A  week^s  notice  from  either  party  was  required. 
He  left  the  service  at  noon  on  Friday,  before  the 
week  was  up,  and  without  giving  any  notice, 
having  worked,  including  overtime  since  the 
previous  Friday,  fifty-seven  hours : — ^Held,  that 
he  was  not  entitled  to  recover  his  wages  for  the 
current  week  of  his  leaving  service.  Saunders 
V.  WhUtle,  33  L.  T.  816  ;  24  W.  R.  406. 

If  a  clerk  be  engaged  at  a  salary  of  lOOZ.  a  year 
and  having  received  his  wages  up  to  a  certain 
time  serve  for  some  time  longer,  and  then  leave 
the  service  before  the  year  expires,  without  due 
cause  and  without  any  notice :  whether  he  is 
entitled  to  recover  wages  up  to  the  time  of  his 
quitting,  quere.  Huttman  v.  Boulfiois,  2  Car.  St  P. 
510. 

Servant  abienting  Himielf.] — T.  was  employed 
by  A.,  a  cotton-spinner,  at  a  weekly  wage  of  15«., 
ending  on  Wednesdays  ;  the  rules  stated  that  a 
workman  absenting  himself  would  forfeit  his 
wages.  On  Tuesday  morning  at  6  a.m.,  T.  was 
late,  and  being  refused  entrance  said  he  would 
leave  for  the  day,  and  went  away.  After  break- 
fast he  came  again  and  went  in  unobserved,  till, 
being  noticed  by  the  overlooker,  he  was  told  his 
work  had  been  distributed,  and  T.  went  awav 
again.  On  suing  for  the  week's  wages : — Held, 
that  the  county  court  judge  was  wrong  in  finding 
that  T.  had  not  absented  himself  on  those  facts, 
and  therefore  T.  could  not  recover  his  wages. 
Ibmlinton  v.  Ashtoarth^  60  J.  P.  164. 

Bight  to,  during  ninoM.] — ^A  clerk  was  engaged 
at  120Z.  per  annum,  and  was  to  have  one  monSi*s 
notice  of  dismissaL  He  began  his  duties  on  the 
2nd  July,  and  served  till  the  Ist  August.  He 
was  then  obliged  by  illness  to  be  absent  till  the 
2nd  September,  when  he  tendered  his  services, 
which  were  refused.  He  had  in  the  meantime 
received  on  the  20th  August  a  letter  from  his 
master  terminating  the  engagement.  In  an 
action  by  him  for  wages  from  the  1st  August  to 
the  20th'September : — Held,  that  he  was  entitled 
to  wages  for  that  period,  and  that  it  was  no 
answer  to  his  claim  that  the  illness  was  caused 
by  an  act  of  misconduct  on  his  part,  which 
occurred  before  the  contract,  and  which  he  did 
not  know,  at  the  time  of  the  contract,  would 
lead  to  his  iUness  and  render  him  incapable  of 

performing  his  work.  X v.  Batehen^  38  L.  T. 

38. 

By  one  of  the  rules  of  a  cotton-mill,  any  person 
abs^ting  himself  on  account  of  sickness  or  any 
other  cause  was  immediately  to  give  notice  to 
the  overlooker  ;  in  default  thereof  all  wages  then 
earned  were  to  be  forfeited.  A  weaver  in  the 
mill,  in  the  middle  of  the  day,  asked  the  over- 
looker for  leave  of  absence  for  half  a  day, 
promising  to  return  to  work  the  next  morning  at 
six.  The  weaver  did  not  return  the  next  day 
till  half-past  one  in  the  afternoon  : — Held,  that 
the  weaver  did  not  forfeit  her  wages  under  this 
rule,  as  she  oould  not  be  said  to  be  absent  without 


notice  merely  by  continuing  her  absence  longer 
than  the  period  which  she  had  mentioned. 
Taylor  v.  Carr,  30  L.  J.,  M.  0.  201 ;  4  L.  T.  414  ; 
9  W.  R.  699. 

In  ][iBM.]^iS^  Mines  aitd  Minerals. 

b.  Pasrment  Oontrary  to  the  Truck  Acts. 

8tatute.]~59  &  60  Vict.  c.  44,  amends  the 
Truck  Acts, 

Applioabls  to  what  Pertoni.] — ^The  1  &  2 
WiU.  4,  c.  87,  is  applicable  only  to  those  persons 
who  contract  as  labourers,  viz.,  such  as  contract 
to  use  their  personal  services,  and  to  receive  pay- 
ment for  such  services  in  wages.  Riley  Y.Wardeky 
2  Ex.  69  ;  18  L.  J.,  Ex.  120. 

One  who  contracts  to  do  work  upon  a  large 
scale,  employing  labourers  under  him,  is  not  an 
artificer,  workman,  or  labourer  within  the  act, 
though  he  superintends  the  work,  and  from  time 
to  time  labours  personally  therein.  Sharman  v. 
Sanders,  13  0.  B.  166  ;  3  Car.  k  E.  298  ;  22  L.  J., 
C.  P.  86  ;  17  Jur.  (N.s.)  766  ;  1  W.  R.  162. 

The  provisions  of  the  1  &  2  Will.  4,  c.  37,  apply 
only  to  agreements  for  personal  service,  and  not 
to  agreements  for  the  performance  of  a  certain 
quantity  of  work,  which  the  contractor  cannot 
perform  except  by  making  use  of  the  labour  of 
others.  Weaver  v.  Floyd,  21  L.  J.,  Q.  B.  151 ; 
16  Jur.  289. 

The  mode  of  paying  the  wages,  as  specified 
in  the  agreement,  will  not  prevent  a  case  from 
coming  within  the  act.    lb. 

By  an  agreement  with  a  mine  owner,  two 
persons  were  engaged  as  butty  colliers.  These 
colliers  get  the  produce  of  the  mine  at  so  much 
a  yard;  they  employ  others  under  them,  to 
increase  the  quantity ;  but  they  must  work  per- 
sonally, and  are  treated  as  worlmien  : — Held,  that 
these  colliers  were  artificers  within  the  act ;  the 
distinction  between  contractors  and  artificers 
depending  on  the  fact  whether,  by  the  engage- 
ment, they  were  labourers.  Bowers  v.  Lovekin, 
6  EL  &  Bl.  684  ;  26  L.  J.,  Q.  B.  371 ;  2  Jur.  (N.B.) 
1187;  4  W.R.600. 

A  butty  collier,  who  undertakes  for  the  per- 
formance of  a  piece  of  work  by  the  day,  or  ton, 
or  yard,  and  employs  others  to  assist  him  to  whom 
he  pays  wages,  is  not  an  artificer.  Sleewmn  v. 
Barrett,  2  H.  &  C.  934 ;  33  L.  J.,  Ex.  168 ;  10 
Jur.  (N.8.)  476  ;  9  L.  T.  884  ;  12  W.  R.  411. 

A  workman  who  works  for  a  coal  and  iron 
company,  and  whose  personal  skill  and  labour 
are  of  the  essence  of  the  contract  between  him 
and  them,  is  an  artificer  within  the  Truck  Act, 
1  &  2  Will.  4,  c.  37,  although  part  of  his  work  for 
the  company  was  piece  work,  which  he  could  do 
at  home,  and,  in  fact,  get  others  to  do  for  himj 
and  although  he  worked  sometimes  for'  other 

nle.     PUlar  v.  Hywoi  Coal  ani-  Iron  Co,,  38 
,  0.  P.  294  ;  L.  R.  4.  0.  P.  762  ;  20  L.  T. 
923  ;  17  W.  R.  1123. 

The  plaintiff,  an  illiterate  labouring  man, 
attached  his  mark  to  a  written  contract  with  the 
defendant,  by  which  he  engaged  to  make  as 
many  bricks  as  the  defendant  required,  in  his 
brickfidd,  finding  all  labour,  the  defendant  find- 
ing the  materials.  Payment  to  be  10^.  6<2.  per 
thousand  for  the  bricks,  when  complete.  The 
plaintiff,  assibted  by  others,  made  bricks,  having 
worked  at  them  personally.  In  payment,  he 
accepted  tickets  for  goods.  Afterwards  he  sued 
for  the  full  price,  contending  that  he  was  an 
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artificer,  and  that,  oraaequently,  the  payment  by 
ticket  was  void  :~Held,  that  the  plaintiff,  not 
being  bonnd  by  his  contract  to  do  any  part  of  the 
work  personally,  was  not  an  artificer  under  the 
Truck  Act.  Ingram  v.  Bamety  7  El.  &  Bl.  132  ; 
26  L.  J.,  Q.  B.  319 ;  3  Jnr.  (NA)  861  ;  6  W.  R. 
726— Ex.  Ch. 

A  framework  knitter  is  an  artificer.  Moor- 
lutuie  V.  Lee,  4  F.  &  F.  355. 

A  person  employed  in  loading  boats  with  iron 
at  a  private  canal,  close  to  ironworks,  is  an  arti- 
ficer in  making  iron  within  the  Truck  Act,  1  &  2 
WilL  4,  c.  87.    MiUard  v.  Kelly y  7  W.  B.  12. 

The  plaintiff  was  employed  as  a  guard  to 
conduct  goods  trains  on  the  defendants'  railway, 
and  during  such  employment,  from  time  to  time 
assisted  in  loading  and  unloading  and  coupling 
and  uncoupHng  trucks : — Held,  that  the  plaintiff 
was  not  a  workman  or  person  "  engaged  in  manual 
labour"  within  the  meaning  of  s.  10  of  the 
Employers  and  Workmen  Act,  1876,  and,  there- 
foi-e,  not  entitled  to  the  benefits  of  the  Truck 
Acts,  1831  and  1887.  Hunt  v.  Q,  N.  By.,  60  L.  J., 
a  B.  216  ;  [1891]1  Q.  B.  601  ;  64  L.  T.  418  ;  66 
J.  P.  470. 

Xode  of  Calculating.]  —  The  plaintiff  was 
employed  by  the  defendant  as  a  frame-work 
knitter,  or  weaver  of  gloves  in  frames  provided 
by  the  defendant,  and  paid  according  to  the 
quantity  of  work  he  performed,  at  an  agreed 
price  per  dozen  pairs,  subject  to  certain  charges 
and  deductions  according  to  the  usage  of  the 
trade,  which  was  known  to  the  plaintiff.  Those 
deductions  were,  charge  for  frames  and  standing 
room,  for  a  boy  winding,  and  a  small  percentage 
when  the  weekly  wages  of  the  plaintiff  exceeded 
a  certain  sum  :— Held,  first,  that  they  were  not 
within  the  prohibition  in  s.  8  of  1  Jc  2  Will.  4, 
c.  37,  being  the  mode  of  calculating  the  amount 
of  wages.  Chuvmer  ▼.  CHmmin/j/s,  8  Q.  B.  311 ; 
16  L.  J.,  Q.  B.  161  ;  10  Jur.  454. 

Held,  secondly,  that,  if  they  had  been  within 
that  prohibition,  they  would,  by  virtue  of  s.  4,  be 
recoverable  under  a  coant  for  work  and  labour, 
and,  by  s.  6,  would  not  be  available  for  the  defen- 
dant in  the  shape  of  a  set-off.    lb, 

XMPenee  within  tke  Aet— FayniMit  with  Goods.] 
— ^The  wife  of  an  artificer  received,  as  his  agent, 
from  the  master,  in  payment  of  wages  due  to  her 
husband,  a  written  order,  which,  by  the  znaster's 
direction,  she  took  to  his  office  and  exchanged 
for  another,  given  her  by  the  clerk  there ;  this 
she  presented  at  a  shop  close  by,  named  to  her  by 
the  clerk,  and  received  goods  only.  The  master 
was  convicted  for  paying  wages  otherwise  than 
in  current  coin.  The  place  where  the  first  order 
^vas  given  to  her  was  within  the  junsdiction  of 
the  justices ;  but  the  office  where  the  second 
order  was  given,  and  the  shop,  were  not: — ^Held, 
that  the  conviction  was  right,  and  that  the 
offence  was  complete  at  the  time  of  the  delivery 
of  the  first  oixler.  AthersmUh  v.  Drury,  1  EL 
&  £1.  46  ;  28  L.  J.,  M.  C.6  ;  6  Jur.  (N.&)  433  ;  7 
W.  R.  14. 

W.  was  a  cotton  manufacturer,  and  S.  a  power- 
loom  weaver  in  his  employ.  A  complaint  was 
made  by  W.'s  manager  to  8.  of  a  defect  in  a 
piece  of  cloth  woven  by  him,  and  he  was 
cautioued ;  but  at  the  end  of  the  week  received 
his  full  wages  without  abatement  In  the  fol- 
lowing week  a  similar  defect  was  discovered  in 
another  piece  of  cloth  woven  by  S. ;  and  S.  was 
told  by  W.'s  book-keeper,  first,  that  something 


would  have  to  be  deducted  from  his  wages  for  the 
defective  pieces  ot  cloth,  or  that  he  would  have 
to  take  the  pieces  of  cloth  home;  and,  on  a 
seoond  occasion,  that  he  would  have  to  take  one- 
of  the  pieces  of  cloth  home,  and  that  thero  were 
no  wages  tat  him.  S.  ultimately  took  away  one 
of  the  damaged  pieces  of  cloth,  the  value  of 
which  in  a  perfect  condition  was  11.  It,  S<2.,  and 
left  W.'s  employ  at  the  end  of  the  week  following 
that  in  which  the  dispute  had  arisen.  The  fuU 
wages  earned  by  him  during  that  time  were 
2i,  Is.  3^.,  of  which  amount  IZ.  2»,  6|i2.  was^ 
earned  during  the  week  in  which  the  last 
damaged  piece  was  delivered,  and  18«.  8^4. 
during  the  last  week.  On  applying  for  his- 
wages  he  received  11.  in  cash  and  retained  the- 
damaged  piece  of  cloth : — ^HeM  that  the  facts 
disdoeed  amounted  to  a  payment  of  wages  in 
goods,  and  that  the  Truck  Act  (1  k  2  Will.  4, 
c.  87,  s.  9)  had  been  infringed.  Smith  v.  WaUon^. 
47  L.  J.,  M.  C.  46 ;  8  C.  P.  D.  109 ;  37  L.  T.  437.. 

To  constitute  an  offence  agahist  the  1  &  3^ 
WilL  4,  c  37,  it  is  not  necessary  that  the  pay- 
ment of  wages  in  goods  instead  of  money  should 
be  the  result  of  any  contract  or  understanding 
between  the  employer  and  the  workman ;  the 
mere  payment  is  enough.  Wilton  v.  Oookton,  13- 
C.  B.  (K.8.)  496  ;  32  L.  J.,  M.  C.  177 ;  9  Jur. 
(N.8.)  177 ;  8  L.  T.  68  ;  11  W.  R.  426. 

The  office  is  not  purged  by  a  subsequent 
payment  in  mooey,  whether  made  voluntarily 
or  compulsorily  under  an  order  of  justices.   lb. 

Doduetions — Fines.] — The  deduction  from, 
their  wages  of  fines  incurred  by  artificers  is  not 
a  "  payment  otherwise  than  in  the  current  coiik 
of  the  realm,"  so  as  to  make  the  employer  guilty^ 
of  an  oiEence  under  s.  9  of  the  Truck  Act.  Bed* 
graxe  ▼.  JCsWy,  37  W.  R.  643  ;  64  J.  P.  70. 

Liquidated  Dtnagoi.  ] — ^A  rule  of  a  factory^ 

provided  that  any  overlooker  engaging  a  child 
before  having  the  child's  name  entered  in  a. 
register  shouM  forfeit  20«. : — Held,  that  there 
vras  nothing  in  the  Truck  Act  to  prevent  a 
deduction  of  this  sum  from  an  overlooker's- 
wages,  as  tbe  forfeituro  was  not  a  penalty  but 
liquidated  damages.  Seetham  v.  Crewdtojn,  65 
J.  P.  o5. 

Smpply  of  Intoxieants.  ] — ^The  respondent,. 

who  carried  on  the  business  of  a  licensed- 
victualler  and  also  of  a  brickmaker,  supplied 
workmen  employed  at  his  brickfield  with  intoxi- 
cating liquors  to  the  amount  of  S#.  10i{.  on  credit,, 
entries  being  made  in  the  respondent's  books  as- 
the  liquors  were  supplied.  In  the  evening  of  the 
same  day,  when  tbe  workmen  were  in  his  public- 
house,  the  employer  handed  across  the  bar  to  one- 
of  tiiem,  on  behalf  of  the  others,  4#.,  which  was 
immediately  given  back,  2d.  being  returned  by 
the  employer  as  change,  and  the  entries  were 
then  crossed  off.  On  the  next  day  the  wages- 
then  due  to  the  workmen  vrai'e  paid  by  the 
employer  in  coin,  the  4j;  above  mentioned  beings 
deducted  from  the  sum  so  paid : — Held,  that  the 
employer  had  committed  an  offence  against  the- 
Truck  Acts,  1831  and  1887.  Oould  v.  Haynet, 
69  L.  J.,  M.  C.  9 ;  61  L.  T.  732 ;  16  Cox,  C.  C 
732  ;  64  J.  P.  406. 

iiipFly  of  lUdioiiLe  and  Xedital  Attend*^ 

aBOO.]— The  1^2  Wia  4,  c.  37,  s.  23,  permits  an 
employer  of  an  artificer  to  contract  to  supply 
the  artificer  with  medicine,  medical  attendance 
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and  materials  to  be  employed  In  his  occupation, 
if  a  miner,  and  to  denuse  to  the  artificer  a  tene« 
ment  at  any  rent  reserved ;  and  to  contract  to 
make  stoppages  or  deductions  from  the  wages  in 
respect  of  rent,  medical  attendance,  &c.,  provided 
the  contract  for  such  stoppages  is  in  writing, 
and  signed  by  the  artificer : — ^Held,  that  the 
amount  to  be  deducted  in  respect  of  each  head 
of  deduction  need  not  be  specined  in  the  written 
contract.  Cutis  v.  Ward,  36  L.  J.,  Q.  B.  161 ; 
L.  E.  3  Q.  B.  567  ;  16  L.  T.  614  ;  16  W.  B.  446. 

Under  a  contract  in  writing,  allowing  a  stop- 
page to  be  made  for  medicine  and  medical 
attendance,  the.  employer  may  deduct  6^.  a  week, 
which  by  the  practice  of  the  trade  was  paid  by 
each  miner  towards  a  dub  kept  by  the  employer 
for  the  purpose  of  providing  medicine  and 
medical  attendance  to  such  miners,  as  required 
by  them.    Ih, 

The  contract  as  to  the  sapply  of  materials,  in 
order  to  be  within  s.  23,  must  be  shown  to  be  an 
absolute  contract  of  sale  and  not  a  mere  contract 
of  hiring  by  the  artificer.    lb. 

An  employer  stopped  part  of  the  wages  of  an 
artificer  as  a  contribution  to  funds  established 
by  him  to  provide  medicine  and  medical  attend- 
ance for  the  artificers  employed  by  him,  and 
schools  for  their  children,  without  any  written 
agreement  with  the  artificer: — Held,  that  the 
artificer  was  entitled  to  recover  the  whole  of  the 
deductions  under  1  &  2  WilL  4,  c.  37,  s.  24. 
Pillar  V.  Zlynvi  QhU  and  Iron  Co,^  38  L.  J., 
C.  P.  294 ;  L.  B.  4  C.  P.  762 ;  20  L.  T.  923 ;  17 
W.  B.  1123. 

By  an  arrangement  between  employers  and 
their  workmen,  certain  deductions  were  made 
from  the  workmen^s  wases  (which  were  paid 
monthly)  for  a  doctor's  nind,  which  was  estab- 
lished for  the  purpose  of  paying  doctors,  who 
attended  the  workmen  and  their  families,  and 
supplied  them  with  medicines  in  case  of  illness. 
The  sums  t^us  deducted  were  handed  over  by 
the  employers  to  the  doctor  from  time  to  time. 
There  was  no  contract  in  writing  between  the 
employers  and  workmen,  authorising  the  em- 
ployers to  make  the  deductions,  nor  was  there 
anv  evidence  that  the  doctor  had  accepted  the 
liability  of  tiie  employers.  The  employers  filed 
a  liouidation  petition,  and  at  this  time  there 
stooa  to  the  credit  of  the  **  doctor's  fund,"  in 
th^  books,  a  sum  of  1492.,  which  had  arisen 
from  deductions  thus  made  from  the  workmen's 
wages,  and  had  not  yet  been  paid  over  to  the 
doctor :— Held,  that  there  had  been  no  valid 
payment  within  the  Truck  Act,  of  the  1492.  to 
the  workmen,  and  that  they  were  entitled  to  be 
paid  the  149Z.  in  full  out  of  the  employers'  estate 
as  wages.  Cooper^  Em  part9,  Morrii^  /m  re^  26 
Ch.  D.  693 ;  61  L.  T.  374-^.  A. 

Quaere,  whether,  if  the  1492.  had  been,  in  pur- 
suance of  the  agreement,  aotoally  paid  over  by 
the  emplorers  to  the  doctor,  in  discharge  of  a 
debt  for  which  t^e  workmen  were  liable,  or  if  the 
doctor  had  accepted  the  liability  of  the  employers, 
the  Truck  Act  would  have  applied  notwith- 
standing the  absence  of  a  contract  in  writing, 
signed  bv  the  workmen.    Ih, 

The  plaintiff,  upon  entering  the  defendants* 
service,  signed  a  document  containing  the  con- 
ditions of  hia  service.  Among  these  was  a 
condition  that  tibe  defendants  should  deduct  a 
certain  sum  per  week  from  the  plaintiff's  wages 
as  his  contribution  to  a  sick  and  funeral  allow- 
ance fund,  established  for  the  benefit  of  the 
defendants*  servants^  and  administered  under 


certain  rules.  The  specified  sums  were  deducted 
from  the  plaintiff's  wages  during  the  whol& 
period  of  his  service,  and  the  defendants- 
expended  the  total  amount  so  deducted  upoik 
medicine  and  medical  attendance  for  the  plaintiff 
and  his  wife  in  accordance  with  the  rules.  Upoa 
leaving  the  defendants'  service  the  plaintiff 
claimed  to  recover  from  them  the  amount 
deducted  by  them  since  the  passing  of  the  Truck 
Act  Amendment  Act,  1887,  as  being  a  deduction 
in  contravention  of  that  Act : — ^Held,  that  inas- 
much as  the  Truck  Act  is  incorporated  with  the- 
Truck  Act  Amendment  Act,  lo87,  s.  23  of  the- 
former  act  applies  to  cases  under  the  latter  act, 
and  that  the  sum  having  been  deducted  in 
respect  of  medicine  and  medical  attendance,  in 
pursuance  of  a  contract  in  writing,  and  having 
been  so  expended  by  the  defendants,  the  plaintiff 
could  not  recover  it  back.  Lamb  v.  G,  N,  Ry,, 
60  L.  J.,  Q.  B.  489 ;  [1891]  2  Q.  B.  281 ;  66  L.  T. 
226  J  39  W.  B.  476  ;  56  J.  P.  22. 

If  s.  2  of  the  Truck  Act,  1831,  applies  at  all  to* 
a  contract  between  an  employer  and  employee- 
by  which  the  employee  agrees  to  become  a 
member  of  a  sick  and  accident  dub,  and 
impliedly  authorises  the  employer  to  make  a 
weekly  deduction  from  her  wages,  and  to  pay 
the  sum  deducted  to  the  treasurer  of  the  fund,, 
semble,  its  only  effect  is  to  render  the  contract 
unenforceable  by  the  employer.  Hewlett  v. 
Allen,  63  L.  J.,  Q.  B.  608 ;  [1894]  A.  C.  383 ; 
6  B.  176 ;  71  L.  T.  94 ;  42  W.  B.  670 ;  68  J.  P. 
700— H.  L.  (E.) 

Beooyexy  of  PaymsAts.] — A  payment  in 

current  coin  by  an  employer  at  the  instance  or 
with  the  authority  of  his  employee  to  a  third 
person  on  behalf  of  the  employee  is  as  much  a 
payment  to  the  employee  as  if  current  coin  had 
been  placed  in  his  or  her  hands,  and  money  so- 
paid  is  not  recoverable  by  the  employee  by  virtue 
of  ss.  3  and  4  of  the  Truck  Act  of  1831.  Cooper, 
Em  parte,  Morris,  In  re  (26  Ch.  D.  693)  (supra),, 
discussed.    2b. 


o.  Other  Statutes  Afflbotinff. 

JurisdictioiL  and  Powers  of  Jnstieet.] — In 
order  to  give  justices  jurisdiction  to  hear  a 
complaint  as  to  the  nonpayment  of  wages, 
under  20  Geo.  2,  o.  19,  s.  1,  it  is  only  necessary 
that  the  relation  of  master  and  servant  should 
exist  between  the  parties,  and  the  contract  of 
service  need  not  oe  for  any  specific  time. 
Taylor  v.  Carr,  2  B.  &  S.  336  ;  SIX.  J.,  M«  C. 
111. 

Under  4  Geo.  4,  o.  34,  s.  3,  a  justice  may  by 
his  conviction   order  wages   already  due  and  « 
unpaid  to  be  abated.    Beg,  v.  Eiggim^  6  L.  T.  ,' 
606. 

The  provisions  of  6  Geo.  4,  c.  18,  applied  only 
to  cases  of  penalties  and  forfeitures,  and  therefore 
magistrates  had  no  power,  under  that  statute,  to> 
commit  a  party  to  prison  for  the  nonpayment  of 
a  sum  of  money  adjudged  by  them,  under  20  G^eo. 
2,  c.  19 ;  31  Geo.  2,  c.  11 ;  and  4  Geo.  4,  c.  34, 
to  be  due  as  wages.  Wiles  v.  Cooper,  6  N.  &  M. 
276  ;  3  A.  &  E.  624  ;  I  H.  &  W.660. 

In  an  information  before  magistrates,  under 
20  Geo.  2,  c.  19 ;  31  Geo.  2,  c.  11 ;  and  4  Geo.  4, 
c.  34,  for  nonpayment  of  wages,  it  should  appear 
that  the  relation  of  master  and  servant  existed 
in  one  of  the  occupations  therein  specified,between. 
the  debtor  and  the  informant    Tb. 
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Appeals.] — There   is  no  appeal  to  the 

sessions  against  an  order  made  under  4  Geo.  4, 
c.  34,  s.  5,  for  payment  of  wages,  the  sum  to  be 
levied  by  distress  in  case  of  nonpayment  for 
nineteen  days,  although  the  justices,  on  making 
the  order,  may  have  acted  without  jurisdiction. 
Beg.  v.  Bedtoell,  4  El.  &  Bl.  213  ;  3  C.  L.  B.  88  ; 
24  L.  J.,  M.  0.  17  ;  1  Jur.  (N.s.)  306. 

The  42  Geo.  3,  c.  90,  s.  61,  enabled  a  magistrate 
to  make  an  order  for  payment  of  servants*  wages 
in  certain  cases,  and  directed  **  that  in  case  of 
refusal  or  nonpayment  of  any  sum  so  ordered 
tfor  twenty-one  days  after  such  determination,  he 
may  issue  his  warrant  of  distress  ;"  but  he  gave 
an  appeal  to  the  sessions : — ^Held,  that  twenty-one 
•days  having  elapsed  between  the  making  of  such 
order  before  the  appeal,  and  also  twenty-one  days 
after  such  appeal  dismissed,  before  the  warrant 
•of  distress  issued,  the  magistrate  was  warranted 
in  issuing  such  oider  of  distress  without  proof  of 
any  demand  subsequent  to  the  appeal.  Wootton 
V.  Harveyy  6  East,  76.  S,  C,  nom.  Wood  v. 
Harvey,  2  Smith,  238. 

Sights  of  Xaster — Bednotioxui.] — ^A  master 
rsummoned  by  a  servant,  an  artificer,  under  20  Geo. 
2,  c.  19,  s.  1,  for  wages,  is  entitled  to  a  deduction 
an  respect  of  bad  workmanship  ;  and  the  justices, 
upon  satisfactory  evidence,  should  order  the 
payment  of  so  much  as  shall  seem  just  and 
reasonable.  Sharp  v.  Hainsworth^  3  B.  &  S. 
139  ;  32  L.  J.,  M.  C.  33  ;  9  Jur.  (N.S.)  353  ;  7  L.  T. 
320 ;  11  W.  R.  36. 

Deductions  or  stoppages  made  from  the  wages 
of  an  artificer  in  the  hosiery  trade  in  respect  of 
frame  rent,  machine  rent,  standing  of  frames 
and  machines,  winding  the  material,  fines  for 
irregular  attendance,  gas  for  lighting  the  factory, 
and  fire  in  the  waiting  room,  amounting  to 
about  3f.  9^.  per  week,  fixed  charges,  are  not 
illegal.  Arclter  v.  James,  2  B.  &  S.  61  ;  31  L.  J., 
Q.  B.  153  ;  8  Jur.  (Mr.8.)  166  ;  6  L.  T.  167 ;  10 
W.  E.  489— Ex.  Ch. 


Under    87   ft   88   Yiot.    c.   48.1— The 

Hosiery  Manufacture  (Wages)  Act,  1874  (37 
&  38  Vict.  c.  48),  s.  3,  enacts,  "  If  any  employer 
shall  bargain  to  deduct  or  shall  deduct,  directly 
or  indirectly,  from  the  wages  of  an  artificer  in 
his  employ  any  part  of  such  wages  for  frame- 
rent  or  standing  or  other  charges,  or  shall  refuse 
or  neglect  to  pay  the  same  or  any  part  thereof 
in  the  current  coin  of  the  realm,  he  shall  forfeit 
a  sum  of  five  pounds  for  every  offence,  to  be 
recovered  by  the  artificer,  or  any  other  person 
suing  for  the  same,  in  the  county  court  in  the 
district  where  the  offence  is  committed,  with  full 
costs  of  suit.  A  hand-frame  worker  was  in  the 
employment  of  hosiery  manufacturers.  By  the 
regulations  of  the  factory  he  was  liable  to  a  fine 
of  ^d.  a  day  for  staying  away  from  work  without 
permission.  Having  ^en  fined  for  such  absence 
and  the  amount  having  been  deducted  from  his 
wages,  he  brought  an  action  to  recover  from  his 
employers  the  penalty  mentioned  in  s.  3  : — 
Held,  that  the  employers  were  prohibited  from 
deducting  from  the  wages  of  the  artificer  frame- 
rent  and  standing  or  other  charges  ejusdem 
generis  with  rent  and  standing,  but  that  fines 
were  not  charges  within  the  meaning  of  s.  3,  and 
therefore  they  had  not  incurred  the  penalty 
under  that  section.  WallU  v.  TJtorp,  44  L.  J., 
<5.  B.  137 ;  L.  B.  10  Q.  B.  383  ;  33  L.  T.  11  ;  23 
W.  E.  730. 


Forfeiture  of  Wages — ^Women.] — ^A  weaver,  a 
woman,  subject  to  the  provisions  of  the  Factory 
Acts,  was  employed  at  a  mill  in  which  amongst 
the  rules  was  rule  16,  that  no  person  shall  leave 
his  or  her  work  without  giving  fourteen  days* 
previous  notice,  such  notice  to  be  given  on  a 
Saturday,  and  rule  16,  that  any  person,  leaving 
without  giving  such  notice  *' shall  forfeit  aU 
wages  then  due,  or  earned  or  unpaid."  8he 
was  paid  by  the  piece,  and  all  work  done  was 
booked  up  at  three  o'clock  on  the  Wednesday 
afternoon  in  each  week,  and  paid  for  on  the 
following  Saturdav ;  all  work  booked  after  three 
o'clock  on  the  Wednesday  afternoon  being  carried 
forward  to  the  following  week.  She  left  the 
mill  before  three  o'clock  on  a  Wednesday  after- 
noon, without  giving  the  required  notice,  having 
previously  carried  in  and  had  booked  certain 
work  which  she  had  completed.  On  the  follow- 
ing Saturday  she  applied  for  the  wages  due  at 
the  time  she  left,  and  when  she  had  completed 
her  work,  but  pajrment  was  refused,  on  the 
ground  that  the  same  were  forfeited  by  rules  15 
and  16.  No  claim  was,  however,  made  for 
damage  sustained  by  the  employer.  The  lltb 
section  of  the  Employers  and  Workmen  Act, 
1875,  enacts,  that  *^  in  the  case  of  a  child,  young 
person  or  woman,  subject  to  the  provisions  of 
the  Factory  Acts,  any  forfeiture  on  the  ground 
of  absence  or  leaving  work  shall  not  be  deducted 
from  or  set  off  against  a  claim  for  wages  or  other ' 
sum  due  for  work  done  before  such  absence  or 
leaving  work,  except  to  the  amount  of  the 
damage,  if  any,  which  the  employer  may  may 
sustained  by  reason  of  such  absence  or  leaving 
work : — Held,  that  the  above  facts  did  not 
shew  a  weekly  hiring  at  weekly  wages,  but 
shewed  that  the  price  for  the  work  done  and 
booked  when  the  weaver  left  on  the  Wednesday 
was  then  earned  and  due,  though  not  then  pay- 
able, and  that  the  same  would  have  been  for- 
feited by  rr.  15  and  16,  but  as  there  was  no 
damage,  and  the  weaver  was  a  woman  subject 
to  the  Factory  Acts  she  was  protected  by  the 
said  11th  section,  and  could  not  be  deprived  of 
what  she  had  so  earned.  Warburton  v.  Hey  wood 
or  HeywoHh,  60  L.  J.,  Q.  B.  137  ;  6  Q.  B.  D.  1 ; 
43  L.  T.  461 ;  29  W.  R.  91  ;  45  J.  P.  38— C.  A. 


Leaying   without   Notiee.]— A  factory 


winder  was  paid  every  Saturday  for  the  number 
of  sets  she  had  wound  off  during  the  week  ending- 
on  the  preceding  Wednesday.  One  of  the  rules 
of  the  factory  in  which  she  worked  was  that 
fourteen  days'  notice  in  writing  was  required 
previously  to  leaving  the  employment,  such  notice 
to  be  given  on  a  Thursday ;  and  all  persons 
leaving  without  notice  would  forfeit  the  whole  of 
the  wages  to  which  they  would  otherwise  have 
been  Entitled,  and  also  render  themselves  liable 
to  be  proceeded  against  according  to  law.  She 
earned  3^.  Id.  on  the  first  two  days  of  one  week 
of  her  employment,  was  absent  with  leave  on  the 
Saturday,  did  not  return,  and  wholly  left  the 
service,  without  leave  or  notice  on  Monday. 
In  an  action  by  her  for  3*.  Id.  earned,  the  county 
court  judge  held  that  hers  was  a  weekly  hiring, 
and  that  although  her  master's  damage  by  reason 
of  her  absence  was  only  3«.,she  could  not  recover 
anything  under  the  Employers  and  Workmen 
Act,  1875  (38  &  39  Vict.  c.  90),  s.  11 :— Held, 
that,  notwithstanding  the  fortnight's  notice 
required,  the  facts  justified  the  finding  that  the 
service  was  weekly  ;  that  she  had  no  claim  for 
wages  or  other  sum  due  for  work  done ;  and  that' 
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the  county  ooort  judge  was  right.  Oregton  v. 
Watsm,  34  L.  T.  143. 

Wages  JUtaolmient  Abolition  Act,  1870.] — 
The  Bidary  of  a  Becretary  to  a  company  amount- 
ing to  200Z.  a  year  is  not  ** wages"  of  a 
"servant"  within  the  Wages  Attachment  Aboli- 
tion Act  (33  &  34  Vict,  c  30),  and  is  therefore 
not  exempted  from  attachment  by  that  act. 
Gordon  y.  Jenmngt,  51  L.  J.,  Q.  B.  417;  9 
Q.  B.  D.  46  ;  46  L.T.634  ;  SOW.  R.704;  46  J.  P. 
619. 

7.  Medical  Attendance  ok  Servant. 

Although  a  master  is  not  bound  to  provide  a 
menial  servant  with  medical  attendance  and 
medicine  during  sickness,  if  a  servant  falls  ill, 
and  a  master  calls  in  his  own  medical  man  to 
attend  sudti  servant,  the  master  will  not  be 
allowed  to  deduct  the  charge  for  such  medical 
attendance  out  of  the  servant's  wages,  unless 
there  is  a  special  contract  between  master  and 
servant  that  he  should  do  so.  SelUn  v.  Norman 
4  Car.  &,  P.  80.  But  BeeEea  v.  WifUenett,  Cald. 
298. 

A  master  is  not  liable  upon  an  implied  assump- 
sit to  pay  for  medical  attendance  on  a  servant 
who  has  met  with  an  accident  in  his  service. 
Wermail  v.  Adney,  3  Bos.  &  P.  247  ;  6  B.  B.  780. 
S.  P.,  Atkins  V.  BanioeUy  2  East,  505.  And  see 
Scarman  v.  Qutellj  I  Esp.  270. 

A  servant  whose  limb  is  fractured  by  a  fall, 
when  sitting  on  the  shafts  of  his  master's 
waggon,  is  a  casual  pauper  in  the  parish  in 
which  he  falls,  and  must  be  supported  and  cured 
at  their  expense,  and  not  at  that  of  his  master. 
^moiy  V.  Wiltshire,  Oald.  527  ;  2  Esp.  739  ;  4 
Dougl.284;  3  Bos.  &  P.  247 ;  5  B.  B.  772. 

If  a  servant  becomes  ill  in  consequence  of  a 
service  away  from  her  master's  family,  and  calls 
in  a  surgeon,  and  after  this  the  master  sends  his 
own  surgeon,  and  his  wife  knows  of  the  first 
surgeon's  attendance,  and  expresses  no  disap- 
probation, the  master  is  liable  to  pay  him  for 
his  attendance.  Cooper  v.  Phillips,  4  Car.  &  P. 
581. 

But  where  a  servant,  who  hurt  her  foot  in  get- 
ting over  a  gate,  called  in  a  surgeon,  who  was 
not  the  regular  medical  attendant  of  the  family, 
without  the  knowledge  of  her  master  or  mistress : 
— Held,  that  the  master  was  not  liable  to  pay 
the  surgeon's  bilL    lb, 

.  A  master  is  not  by  the  general  law  bound  to 
provide  medical  advice  for  his  servant ;  but  the 
case  is  different  with  respect  to  an  apprentice ; 
and  a  master  is  bound,  during  the  illness  of  his 
apprentice,  to  provide  him  with  proper  medi- 
cines.   Beg.  V,  Smith,  8  Car.  &,  P.  153. 

8.  Other  Biqhts  under  the  Contract. 

Soliciting  Custom.] — A  servant  while  in  his 
master's  service  may  solicit  business  from  his 
customers  for  himself  when  his  service  is  at  an 
end,  and  he  sets  up  on  his  own  account.  Nichol 
V.  Martyn,  2  Esp.  732  ;  5  B.  B.  770. 

Copying  list  of  Kaster's  Ciutomeri,  with 
Intention  of  nsing  after  leaving.] — In  a  con- 
tract of  service  involving  confidential  relations, 
there  is,  in  the  absence  of  an  express  stipulation 
to  the  contrary,  an  implied  promise  of  fidelity 
and  good  faith  on  the  part  of  the  servant,  which 
is  broken  when  the  latter  surreptitiously  copies 


from  his  master's  order  book  a  list  of  his  master's- 
customers,  for  his  own  use  after  he  shall  have 
left  and  shall  set  up  a  rival  business.  The 
servant  who  so  makes  and  uses  the  copy  is- 
guilty  both  of  a  breach  of  contract  and  of  a 
breach  of  trust,  and  the  master  is  entitled  to  (i> 
damages  (ii)  d^very  up  to  him  of  all  copies  and 
contracts  made  from  his  list  by  the  servant ; 
(iii)  an  injunction  restraining  the  servant  from> 
making  use  of  the  information  thus  improperly^ 
obtained.  Bobb  v.  Green,  64  L.  J.,  Q.  B.  698 ; 
[1895]  2  Q.  B.  315  ;  14  B.  680  ;  73  L.  T.  16  ;  44. 
W.  B.  26  ;  69  J.  P.  696— C.  A. 

Information  or  Xatexials  Acquired  in  Coarse 
of  Employment.] — The  good  faith  which  exists 
between  an  employer  and  those  in  his  employ 
renders  it  illegal,  even  in  the  absence  of  any 
stipulation  to  the  contrary,  for  the  persons  so 
employed  to  make  use  after  the  termination  of 
the  employment  of  any  materials  or  any  infor- 
mation acquired  by  them  while  they  were  in 
that  confidential  relationship ;  and  the  court  will 
grant  an  injunction  to  restrain  such  use,  ia 
addition  to  awarding  damages.  Louis  v.  SmeUie, 
73  L.  T.  226— C.  A. 

A  draughtsman  in  the  employ  of  a  firm  of 
manufacturers  of  fire-engines,  a  few  days  before 
leaving  his  employer's  service,  prepared  a  table- 
of  the  several  dimensions  of  various  types  of  fire- 
engines  made  by  the  firm,  which  he  took  away 
with  him.    Upon  motion,  on  behalf  of  tiie  firm, 
for  an  interim  injunction  to  restrain  the  publica- 
tion or  use  of  this  table  : — ^Held,  that  a  confidence 
that  the  servant  would  use  the  opportunities  of 
gaining  information  which  his  service  gave  him 
for  the  purpose  of  that  service  alone  rose  out  of 
the  mere  fact  of  the  employment;  and  that 
abuse  of   this   confidence  was   shewn  by  the- 
preparation  of  the  table  at  a  time  when,  by  the 
termination  of  the  employment,  it  could  be  of  no* 
advantage  to  the  employer.    Injunction  granted. 
Merryweather  v.  Moore,  61  L.  J.,  Ch.  505 ;  [1892] 
2  Ch.  618  ;  66  L.  T.  719 ;  40  W.  B.  540. 

Agents  are  not  entitled  to  use  the  materials- 
gained  or  collected  by  them  in  the  course  of 
their  emplo3rment  to  the  detriment  of  their  prin- 
cipal. MetUer's  Telegram  Co,  v.  Byron  (43  L.  J., 
Ch.  661)  doubted.  Lamb  v.  Fvans  62  L.  J.,  Ch. 
404  ;  [1893]  1  Ch.  218  ;  2  B.  189  ;  68  L.  T.  131 ; 
41  W.  B.  406— C.  A. 

Inyentioni.] — If  a  servant,  while  in  the  employ 
of  his  master,  makes  an  invention,  that  inven- 
tion belongs  to  the  servant,  and  not  to  the 
master.    Blowham  v.  Elsee,  1  Car.  &  P.  658; 

B.  &  M.  187 ;  6  B.  Jc  C.  169 ;  9  D.  &  B.  215 ; 
6  L.  J.  (0.8.)  K.  B.  104  ;  30  B.  B.  275. 

Occupation  of  Premiies.  1— A  servant  occupying 
a  house  cannot  be  said  to  nold  it  as  servant,  if  it 
is  not  the  master's  house.  Beg,  v.  Lynn,  8 
A.&E.  379;  3  N.  &  P.  411. 

A  servant,  who  is  allowed  the  use  of  premises 
belonging  to  his  master,  in  order  to  enable  him 
more  efEectually  to  perform  the  duties  of  his 
place,  has  thereoy  conferred  on  him  no  estate  in 
the  premises,  and  may  be  turned  out  at  the 
pleasure  of  his  master.     White  v.  Bayley,  10 

C.  B.  (N.8.)  227 ;  30  L.  J.,  C.  P.'  253 ;  7  Jur. 
(N.S.)  948. 

Agreement,  by  which,  after  reciting  that  the 
defendant  was  in  possession  of  a  messuage  and 
premises  whereon  the  sale  of  beer  had  been  for 
some  time  past  carried  on  by  U.  for  and  on  the 
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def  e]idant*8  account,  and  that  the  plaintiff  was 
desiroufl  of  carrying  on  such  trade  and  business 
for  the  defendant,  it  was  agreed  that  the  plaintiff 
should  from  the  date  thereof  enter  upon  the 
premises,  and  carrj  on  thereon  such  trade  or 
business  for  the  defendant,  in  the  place  and 
steed,  in  the  same  manner,  and  with  and  upon 
the  same  privileges  and  terms  as  U.  had  thereto- 
fore done,  until  the  agreement  should  be  deter- 
mined bj  the  notice  thereinafter  mentioned ; 
that  all  the  beer  to  be  sold  and  consumed  on  the 
premises  should  be  had  and  taken  by  the  plidntiff 
from  the  defendant,  and  that  the  pJaintifl  should 
not  part  with  the  trade  or  the  occupation  of  the 
premises  without  the  lioenoe  of  the  defendant ; 
and  that  whenever  either  party  should  be 
desirous  of  determining  the  agreement,  the  plain- 
tiff should  on  receiving  a  month*s  notice  in 
writing,  without  being  paid  any  sum  of  money 
or  consideration,  quit  and  deliver  up  the  trade 
and  possession  of  the  premises ;  and  that  the 
plaintiff  should  be  at  liberty  to  leave  the  tzade 
and  quit  the  occupation  of  the  premises  on 
giving  one  month's  notice  in  writmg  :^-Held, 
that  the  agreement  did  not  create  any  tenancy 
between  the  plaintiff  and  defendant,  but  the 
occupation  of  the  plaintiff  was  as  servant  to  the 
defendant.  Mayhew  v.  StMey  4  EL  &  BL  347  ; 
3  O.  L.  R.  69  ;  24  L.  J.,  Q.  B.  64  ;  1  Jur.  (NJ9.) 
^3  ;  3  W.  R.  108— Ex.  Ch. 

AetioA  for  Money  had  asd  rtoeiyed.]— Where 
ra  servant  was  in  the  habit  of  receiving  debts  for 
his  master,  and  paying  the  same  over  without 
.any  written  vouchers,  &e  master  must  prove  that 
the  servant  has  not  piedd  the  money  over,  as  well 
:as  that  he  has  received  it,  in  an  action  against 
him  for  money  had  and  received.  JShiMU  v. 
JSireh^  3  Camp.  10. 

Ihity  of  Servant  to  Aooomt.]— The  managing 
•director  vras  before  the  formation  of  the  plaintiff 
-company  a  shareholder  in  two  other  companies, 
.  and  in  consequence  of  employing  them  to  supply 
ice  to  the  plaintiff  company's  ships,  and  to  take 
away  the  fish  from  them,  he  received  from  those 

•  companies  certain  bonuses  paid  out  of  surplus 
profits  after  payment  of  dividends  at  a  fixed 
rate.  Under  an  agreement  with  the  company 
he  was  allowed  to  engage  in  any  other  busmess 
or  venture  not  prejudicial  to  the  interests  <^  the 
company,  and  the  articles  provided  that  the 
directors  might  enter  into  oontracts,  and  do 
business  with  the  company : — Held,  that  he 
must  account  to  the  plaintiff  company  for  the 
bonuses,  though  the  plaintiff  company  could  not 
have  obtained  them  from  the  other  companies. 
J3oHon  Deep  Sea  Fishing  Co.  v.  AnseU^  89  Ch.  D. 
839  ;  59  L.  T.  345. 

Aoooiimt«]-— Where  A.,  the  deceased,  was  clerk 
and  manager  in  the  sheriff's  office  In  the  colony 

•  of  M.,  and  in  that  capacity  received  moneys  and 
made  payments  on  the  sheriff's  account  in  the 
course  of  the  business  of  the  office : — ^Held,  that 
an  action  against  the  representatives  of  A.  would 
not  He,  the  parties  not  standing  in  the  relation 

■  of  principal  and  agent,  but  of  master  and  servant, 
the  latter  acting  under  the  immediate  eye  of 
the  former,  and  subject  to  his  chief  controL 
Ermatinger  v.  Qugy^  5  Moore,  P.  C.  1. 

A  man  swears  he  received  money  as  a  menial 
servant,  and  paid  it  over  to  his  master.  He 
shall  not  account  for  it  again.  Anon.^  1  Vern. 
1 36.    6.  P.  PiftU  V.  Potts,  id,  207«    But  see  id,  95. 


ICaster  has  a  right  to  earnings  of  his  apprentloe 
who  quits  him.  Meriton  v.  Morjuby^  1  Ves.  48. 
And  equity  will  give  no  relief.  JSUlY.Allen,id.B3. 

If  a  merchant  employs  his  apprentice  as  a 
factor  beyond  sea,  ana  he  dies,  his  administrator 
shall  account.    Lee  v.  Bowler,  Rep.  t.  Finch,  126. 

Servant  taking  by  collusion  more  than  bd.ongs 
to  his  office  must  account ;  so  must  a  stranger 
upon  a  bargain  with  a  servant,  which  is  a  fraud 
on  the  master.  Eaet  India  Co.  t.  Henckmam,  1 
Ves.  J.  289. 


9.  Tebmikatiok  of. 
a.  By  Votloe— Mode  and  Time  o£ 

Agreement  fbr  Three  Tears— «  At  my  Option."] 

-^The  defendant  having  established  smelting 
works  at  Carthagena,  in  Spain,  offered  to  employ 
the  plaintiff  as  foreman,  lyy  letter,  containing 
these  passages :  **  I  should  require  you  to  enter 
into  an  engagement  to  remain  with  me  for  at 
least  three  years,  at  my  option ;  salaiy  2602.  per 
annum.  I  should  require  you  to  visit  some  oC 
the  best  smelting  works  in  England  before  vou 
come  out."  The  plaintiff  accepted  the  employ- 
ment, and  on  the  1st  of  February,  1860,  proceeded 
to  visit  smelting  works,  and  was  so  occupied 
until  the  16th,  when  he  departed  for  Carthagena, 
and  arrived  there  on  the  6th  of  March.  He 
continued  in  the  service  of  the  defendant  until  the 
15th  of  February,  1861,  when  he  was  discharged. 
He  had  been  paid  his  first  vear's  salary,  as  com- 
mencing on  the  1st  of  February,  1850.  In  an 
action  to  recover  the  second  year's  salary  :— 
Held,  first,  that  the  term  **at  my  option'*  did 
not  enable  the  defendant  to  put  an  end  to  the 
service  at  his  will,  but  that  it  vros  a  yearly 
hiring,  with  an  option  for  the  defendant  to 
require  the  plaintiff's  service  for  three  years,  or 
to  put  an  end  to  it  at  the  expiration  of  the  first, 
second  or  third  year ;  and,  secondly,  that  the 
service  and  salary  commenced  when  &e  plaintiff 
first  proceeded  to  visit  the  smelting  works  in 
England.  Down  v.  Pinto,  2  C.  L.  B.  647  ;  B  Ex. 
327 ;  23  L.  J.,  Ex.  103  ;  2  W.  B.  202. 

Toarly  Borrioe  *^  CvatOA.]  —  A  declaration 
stated  that  In  oonsideration  that  the  plaintiff 
would  enter  the  service  of  the  defenduit  as  a 
commercial  traveller  for  one  year,  the  defendiuit 
agreed  to  employ  him  in  that  capacity  at  a 
yearly  salary,  and  to  continue  him  in  such 
service  for  one  year.  Breach,  that  the  defen- 
dant wrongfully  dismissed  the  plaintiff  before 
the  expiration  of  the  year.  At  the  trial  it 
appeared  that  by  the  usage  of  trade  sudi  yearly 
hiring  might  be  put  an  end  to  by  either  party 
giving  tluee  months'  notice: — Held,  that  the 
contract  was  incorrectly  described,  and  that  the 
objection  was  properly  raised  by  non  assumpsit. 
Metzner  v.  Dotton,  9  Ex.  518  ;  2  C.  L.  R.  686  ; 
23  L.  J.,  Ex.  130;  2  W.  B.  302.  See  also 
Wheeler  v.  Bavidge,  9  Ex.  668  ;  2  C.  L.  R.  1077 ; 
23  L.  J.,  Ex.  221. 

An  agreement  vras  entered  into  in  the  follow- 
ing terms :  "  A.  engages  to  serve  B.  as  agent  or 
representative,  at  the  salary  of  150Z.  per  annum, 
also  provided  at  the  end  of  the  year  B.  finds  A. 
has  done  sufficient  business  to  justify  him  in 
recompensing,  by  making  up  his  salaiy  to  180Z., 
to  do  so,  being  a  donation  of  SOZ.  to  his  present 
stipulated  amount  of  160Z."  It  being  proved  at 
the  trial,  that,  by  a  general  custom  of  the  trade, 
a  yearly  hiring  is  determinable  by  a  month's 
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notiM  at  any  time: — ^Held,  that  there  was 
nothing  in  the  piOYiso  to  exclude  the  application 
•of  the  custom  to  t^e  particular  case.  JParker  y. 
Ihhetsan,  4  C.  B.  (V.8.)  S46  ;  37  L.  J^  O.  P.  S86  ; 
4  Jnr.  (ir.8.)  586  ;  6  W.  B.  619. 

In  an  action  for  the  breach  of  a  contract  of 
hiring,  if  either  partj  rdies  upon  the  existence 
-of  a  custom  anthorising  him  to  determine  the 
•contract  upon  a  reasonable  notice  preTions  to 
the  end  of  a  current  year,  sach  custom  most  be 
•expresslj  alleged  as  a  fact  on  the  record,  and  it 
is  not  enough  to  aver  simplj  that  a  reasonable 
notice  was  given.  WUliamt  t.  Byrne,  S  K.  ft  P. 
139 ;  7  A.  &  E.  177 ;  W.  W.  &  D.  635;  6  L.  J., 
E.  B.  239 ;  1  Jnr.  578. 

The  custom  must  be  general,  of  reasonable 
antiquity  and  uniformity,  and  sufficiently  noto- 
rious that  people  would  make  their  contracts  on 
the  supposition  that  it  exists.  Ibxall  y.  Inter' 
etationalZand  Credit  Co^  16  L.  T.  687. 

A.  was  engaged  as  editor  of  a  new  periodical 
publication  by  B.,  at  a  salary  to  be  paid  weekly. 
The  publication  was  abandoned  by  B.  soon  after 
its  commencement.  In  an  action  by  A.  against 
B.  for  dismissing  him  before  the  tennination  of 
■a  year,  a  usage  was  proved  that  such  a  hiring 
was  annual  with  regud  to  established  periodi- 
•cals : — Held,  that  the  jury  was  properly  oirected 
to  consider  whether  such  usage  was  applicable 
to  a  newly-started  publication.  Baseter  ▼.  Nwree^ 
4>Man.  ft  G.9d5  ;  7  SoottCKB.)  801 ;  1  Gar.  ftE. 
10  ;  18  L.  J.,  G.  P.  82  ;  8  Jur.  273. 

In  an  action  for  wrongfully  dismissing  the 
•editor  of  a  newspaper,  the  declaration  stated 
that  he  was  engagea  for  a  year.  There  was  no 
direct  eyidenoe  as  to  the  time  for  which  he  was 
engaged : — ^Held,  that  he  might  go  into  evidence 
to  show  a  custom  for  editors  of  newspapers  to  be 
•engaged  for  a  year,  unless  there  was  an  express 
stipulation  to  the  contniy.  HoUtreft  t.  Barber ^ 
1  Gar.  ft  E.  4. 

When  the  hiring  is  expressly  for  a  term  certain, 
«  custom  of  the  trade  for  a  master  or  a  servant 
to  determine  it  at  anv  time  without  notice  is 
inadmissible  to  control  the  contract*  Petere  v. 
StaveUy,  15  L.  T.  275. 

Telegraph  Clerk.! — ^A  stationery  derk  in 

« telegraph  office,  at  a  salary  of  1852.  per  annum, 
is  entitled  to  a  month's  notice.  Vibert  ▼.  Eaetem 
Tolegra^h  Cb.,  1  Gab.  ft  E.  17. 

Agreement  fn  a  Tear  eertain.! — ^The  defen- 
<1ant  agreed  with  the  plaintiff  that  he  should 
serve  him,  as  his  commercial  traveller,  by  a  con- 
tract which  contained  these  words :  *'  This 
agreement  to  be  binding  between  the  parties  for 
twelve  months  certain  from  the  date  thereof,  and 
continue  from  time  to  time  until  three  months' 
notice  in  writing  be  given  to  either  party  to 
determine  the  same  "  : — ^Held,  that  the  employ- 
ment might  be  determined  by  either  party  by  a 
three  months'  notice  ending  with  Uie  first  twelve 
months.  Brown  v.  Syvume^  8  0.  B.  (2r.B.)  308 ; 
29  L.  J.,  C.  P.  251 ;  6  Jur.  (K.8.)  1079 ;  8  W.  B. 
4C0. 

P.,  in  1674,  devised  estates  for  support  of  a 
school  for  parish  children,  and  directed  that  the 
trustees,  with  consent  of  the  parishionerB,  should 
provide  and  keep  an  honest  schoolmaster ;  and  if 
at  any  time  the  schoolmaster  should  be  idle, 
negligent,  or  abuseful  of  his  scholars,  the  trustees 
and  parishioners  should  iiave  power  to  dismiss 
him.  On  a  vacancy  occurring,  the  trustees 
resolved  that  they  would  give  60Z.  a  year  to  a 


master,  or  652.,  he  finding  certain  things ;  that 
the  appointment  was  to  Be  for  one  year,  com- 
mencing on  the  25th  of  March  next,  and  liable 
to  be  terminated  by  either  party  giving  three 
months*  notice  ;  and  that  they  would  recommend 
the  plaintiff  for  the  poet.  At  a  lestry  meeting 
of  the  parishioners,  the  latter  adopted  the  recom- 
mendation, and  appointed  the  plaintiff  school- 
master, subject  to  toe  regulations  of  the  trustees. 
On  the  \litL  of  April  the  trustees  wrote  to  the 
plaintiff,  that  they  would  pay  him  at  the  rate  of 
56i.  per  annum,  so  long  as,  by  mutual  consent, 
he  should  retain  the /office  of  master ;  the 
appointment  to  be  subject  to  termination  by 
three  months*  notice  mom  either  party.  The 
plaintiff  wrote  back,  assenting  to  hold  on  the 
terms  mentioned.  The  plaintiff  had  entered  into 
the  office  in  March  previously,  and  performed 
the  duties.  On  the  1st  of  March,  1854,  at  a 
meeting  of  the  trustees,  a  resolution  was  adopted, 
by  a  majority,  that  a  notice  should  be  given  to 
the  plaintiff  to  quit  his  office  at  the  end  of  three 
months  from  the  25th  of  March,  1854,  and  a 
notice  to  that  effect  signed  by  a  majority  of  the 
trustees,  was  forthwith  served  on  him.  Not- 
withstanding the  notice,  he  continued  to  act  as 
schoolmaster  until  the  25th  of  March,  1855,  and 
sued  a  trustee  for  the  three  quarters*  salary  ending 
at  that  date  : — Held,  that  the  trustees,  without 
the  assent  of  the  parishioners,  had  power  to  give 
the  notice  to  determine  the  appointment,  as  the 
plaintiff's  contract  was  with  tnem  alone ;  that 
the  notice  need  not  be  one  that  required  the 

Elaintiff  to  quit  at  the  end  of  a  current  year, 
ut  that  his  holding  might  be  terminated  by  a 
three  months*  notice  to  quit  at  any  period  of  the 
year;  consequently,  that  the  plaintiff  was  not 
entitled  to  recover  the  three  Quarters*  salary 
which  he  elaimed.  Rya/n,  v.  Jenkimonj  25  L.  J., 
Q.  B.  11. 

When  nme  naoertain.] — ^A  master  mariner 
accepted  the  command  of  a  ship  under  a  written 
agreement,  as  follows : — "  1  hereby  accept  the 
command  of  the  ship  *  Gity  Gamp  *  on  the  follow- 
ing terms :  salary  to  be  at  ana  after  the  rate 
of  180Z.  sterling  per  annum.  Should  owners 
require  captain  to  leave  the  ship  abroad,  lus 
wages  to  cease  on  the  day  he  is  required  to  give 
up  the  command,  and  the  owners  have  the 
option  of  paying  or  not  paying  his  expenses 
travelling  home.  Wages  to  begin  when  captain 
joins  the  ship  '* : — ^HeU,  that  t£e  mariner  could 
not  (except  under  unnsual  circumstances)  be 
dismissed  without  a  reasonable  notice.  CSreen  v. 
WrigU,  1  G.  P.  D.  691 ;  85  L.  T.  889. 

Manager  aUoved  to  reside  on  Xmployer's 

Premises.] — ^A.  was  appointed  manager  of  a 
voluntary  society  for  the  purpose  of  selling 
religious  books  on  the  society's  premises,  with  a 
right  to  reside  in  part  of  the  premises  and  to  carry 
on  the  trade  of  a  bookseller  on  his  own  account, 
and  to  have  six  months'  notice  to  auit.  Differences 
having  arisen  between  him  and  the  managing 
committee,  they  required  him  to  quit  possession, 
which  he  refused  to  do,  and  maintained  himself 
in  the  premises  by  force.  The  court  granted 
an  injunction  restraining  A.  from  acting  as 
manager,  with  liberty  for  him  to  reside  in  the 
premises  for  two  months,  and  to  remove  his 
property.  Spurffin  v.  White,  7  Jur.  (N.6.)  15  ; 
3  L.  T.  609  ;  9  W.  R.  266. 

Conditional  Hotiee.]— The  plaintiff  jointly 
with    L.,   was   a   commission    agent    for  the 
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def endapts,  wine  and  spirit  merchants,  under  an 
agreement,  by  which  they  were  to  pay  a  certain 
commission  on  sales ;  a  salary  of  il,  per  week  ; 
IBs,  a  day  travelling  expenses;  ana  15L  per 
annum  for  an  office ;  the  agreement  to  stand 
good  for  six  months,  and  six  months*  notice  from 
either  side  to  terminate  the  agreement.  The 
a^eement  was  entered  into  on  the  13th  of  June, 
1866.  Shortly  afterwards  L.  died;  and  the 
defendants,  on  the  11th  Augast,  1866, 
wrote  a  letter  in  which  they  said: — ^'*The 
death  of  Mr.  L.  alters  our  arrangements 
altogether.  Ton  are  at  liberty  to  throw  np  our 
agency  altogether,  if  you  wish  it ;  and  to  make 
all  things  in  order,  it  would  be  as  well  that  we 
hereby  give  you  notice  to  terminate  our  agree- 
ment in  six  months  from  this  date  ;  this  will 
give  us  the  power  to  do  so  if  we  wish.  We  say 
not  we  shall  do  so ;  time  and  your  own  exertions 
will  be  the  test  '* : — Held,  that  the  engagement 
could  be  determined  at  any  time  by  six  months* 
notice,  and  that  the  letter  was  a  sufficient  notice 
to  determine  the  engagement.  Xeon  t.  Hart, 
Ir.  R.  2  C.  L.  138.  Affirmed,  17  W.  R.  681— 
Ex.  Ch. 

Implied  Hotiea — Ziaploj6  of  Company— Ap- 
pointment of  Kanager  and  Seoeiver.] — ^The 
plaintiff  was  in  the  service  of  the  defendant 
company  under  a  contract  which  provided  that 
his  employment  might  be  determined  by  six 
months'  notice.  A  <  manager  and  receiver  was 
appointed  by  order  of  the  chancery  division  at 
the  instance  of  holders  of  debentures  of  the 
company.  The  plaintiff,  by  the  instructions  of 
the  manager,  continued  for  more  than  six 
months  to  discharge  his  former  duties  at  the 
same  salary.  The  business  was  then  sold  to  a 
new  company,  and  the  plaintiff  was  dismissed 
without  notice.  In  an  action  for  wrongful 
dismissal: — Held,  that  the  appointment  of  a 
manager  and  receiver  operated  to  discharge  the 
servants  of  the  company  and  that  the  plaintiff 
could  not  recover.  Iteid  v.  Explosives  Co.,  56 
L.  J.,  Q.  B.  388  ;  19  Q.  B.  D.  264  ;  57  L.  T.  439  ; 
36  W.  R.  609— C.  A. 


Resolution  to  Wind  up.] — ^The  passing 


of  a  resolution  to  wind  up  a  company  operates 
as  notice  of  dismissal  to  the  company's  servants. 
Circumstances  may  exist  which  would  amount  to 
a  waiver  qf  such  implied  notice,  or  which  would 
be  evidence  of  a  new  agreement  between  the 
liquidator  and  the  servant ;  but  clear  and 
satisfactory  evidence  is  necessary  to  establish 
such  a  case.  Schumann^  Ex  parte,  Forster  ^  Co., 
In  re,  19  L.  R.  Ir.  240. 


Order  for  Winding  np.] — The  rule  that 


an  order  for  winding  up  a  company  operates  as  a 
notice  of  discharge  to  the  servants  when  the 
business  of  the  company  is  not  continued  after 
the  date  of  the  order,  applies  though  the  liquida- 
tor without  continuing  the  business  employs 
the  servants  in  analogous  duties  with  a  view  to 
reconstruction.  CliapmaiCs  Case  (L.  R.  1  £q. 
346)  followed  ;  Harding,  Ex  parte  (L.  B.  3  Eq. 
341)  distinguished.  Oriental  JBaiik  Corporation, 
Li  re,  MacDowalVs  Case,  55  L.  J.,  Ch.  620 ;  32 
Ch.  D.  366  ;  64  L.  T.  667  ;  34  W.  R.  529. 


DiBBolntion  of  Partnerihip.] — See  Brace 


V.  Colder,  64  L.  J.,  Q  B.  582 ;  [1895]  2  Q.  B.  253  ; 
14  R.  473  ;  72  L.  T.  829 ;  59  J.  P.  693. 


Who  entitled  to  give— XTnanthoritedlbaagera 
of  Bohool.] — A  schoolmistress  appointed  by  de 
facto  managers  of  a  school,  by  an  agreement 
made  by  her  with  them,  under  whid^  either 
party  could  terminate  the  engagement  by  giving 
three  months'  notice  does  not,  by  remaining  in 
office  for  thirteen  years,  acquire  such  an  inter- 
est under  the  trust  deed  by  which  the  a&irs 
of  the  school  ought  to  be  regulated,  that  she 
is  no  longer  liable  to  be  dismissed  by  the  de 
facto  managers,  but  can  insist  on  receiving 
notice  from  properly  appointed  trustees  of  the 
deed.  Pottle  v.  Sharp,  65  L.  J.,  Ch.  908 ;  75 
L.  T.  265— C.  A. 


b.  By  Death  or  Bankruptcy. 

A  contract  of  service  as  a  farm  bailiff  is  put 
an  end  to  by  the  death  of  the  master,  unless  the 
contrary  is  stipulated  for  by  the  terms  of  the 
contract.  Farroto  v.  Wilson,  38  L.  J.,  C.  P.  326  ; 
L.  R.  4  C.  P.  744  ;  20  L.  T.  810 ;  18  W.  R.  43. 

When  a  contract  is  for  personal  services,  the 
death  of  the  person  who  is  to  render  the  services 
determines  the  contract  for  the  future,  but  it 
does  not  rescind  it  ab  initio,  or  take  away  any 
right  of  action  already  vested.  Stuhhs  v.  Holy- 
well  Jtailtvay  Co,,  36  L.  J.  Ex.  166  ;  L.  B.  2  Ex. 
311 ;  16  L.  T.  631  ;  15  W.  R.  869. 

A.  entered  into  an  agreement  with  B.  and  C. 
to  serve  them  for  seven  years,  at  fixed  wages,  at 
the  rate  of  three  guineas  weekly;  the  party 
making  default  to  pay  to  the  other  5001,  by  way 
or  in  nature  of  specific  damages.  A.  was  dis- 
missed, he  became  bankrupt,  and  after  his 
bankruptcy  brought  an  action  on  the  agreement, 
to  which  B.  and  C.  pleaded  his  bankruptcy : — 
Held,  that  this  plea  was  an  answer  to  the  action, 
for  that  the  right  of  action  in  respect  of  this  breach 
of  the  agreement  passed  to  his  assignees.  Beek' 
ham  V.  Brake,  2  H.  L.  Cas.  579  ;  18  Jur.  921. 

A  conunission  of  bankrupt  does  not  operate  as 
a  dissolution  of  the  contract  of  hiring  between 
the  bankrupt  and  his  clerk.  Thomas  v.  Williams^ 
3  N.  &  M.  545  ;  1  A.  &  E.685  ;  3  L.  J.,K.  B.  202. 

c.  DiBmlssal  without  Notice,  QronndB  for. 

Inoompetenoy.] — An  artizan  who  has  been 
engaged  for  a  term  to  work  in  the  art  which 
he  practises,  upon  his  representing  himself  to 
possess  the  requisite  skill,  may,  upon  his  proving 
to  be  incompetent,  be  discharged  by  his  employer 
before  the  end  of  the  term  for  which  he  was  so 
engaged.  Harrner  v.  Cornelius,  5  C.  B.  (N.8.> 
236 ;  28  L.  J.,  C.  P.  85 ;  4  Jur.  (N.S.)  1110 ;  6 
W.  R.  749. 

The  plaintiff  agreed  with  the  defendant  to 
enter  the  service  of  the  latter,  a  railway  con- 
tractor, as  general  superintendent  of  station 
buildings  to  be  erected,  and  for  general  works ; 
his  salary  to  be  at  a  fixed  yearly  sum,  to 
be  paid  monthly ;  two  months'  notice  in 
writing  on  either  side  to  be  given  to  terminate 
the  agreement.  Before  the  end  of  the  first 
month  the  defendant  complained  of  the  plain- 
tiff's incompetency  and  gave  him  notice  in 
writing  unaer  the  agreement.  During  the 
second  month,  the  defendant  obtained  further 
proof  of  the  plaintiff's  incompetency  and  dis- 
charged him.  The  plaintiff  sued  in  a  countrjr 
court  and  obtained  judgment  for  one  month  s 
salary ;  he  afterwards  sued  again  in  the  same 
court  for  a  second  month's  salary  :  the  judge 
found  as  a  fact  that  he  was  incompetent  to  do 
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the  work  for  which  he  had  contracted,  and  gaye 
judgment  on  the  second  plaint  for  the  defendant : 
— Held,  that  the  plaintiff  was  not  entitled  to 
more  than  one  month's  salary.  Searle  v.  Ridley^ 
28  L.  T.  411. 

Temporary  ninegg.] — ^A  plaintiff  agreed  to 
serve  the  defendant  for  the  term  of  ten  years, 
in  the  capacity  of  a  brewer ;  in  consideration  of 
the  premises,  and  of  the  due,  full  and  complete 
service  of  the  plaintiff,  the  defendant  agreed  to 
pay  him  2QI.  on  execution  of  the  agreement,  to 
furnish  him  with  a  house  and  coals  during  the 
whole  of  the  term  of  ten  years,  and  to  pay  him 
the  weekly  sum  of  21,  10«.  during  the  term  of 
ten  years.  The  plaintiff  entered  into  the  service 
under  the  agreement.  Some  years  afterwards 
he  fell  ill,  and  was  unable  to  attend  personally 
to  business ;  but  during  that  time,  he  instructed 
the  defendant  in  the  art  of  brewing.  The 
defendant  refused  to  pay  the  plaintiff  his  wages 
for  the  period  during  which  he  had  been  ill,  but 
retained  him  in  the  service ;  and  after  he  was 
able  to  attend  again  personally  to  business  paid 
him  as  before  under  the  agreement.  To  an 
action  by  the  plaintiff  to  recover  wages  for  the 

Seriod  during  which  he  had  been  ill,  the 
efendant  pleaded  that  the  plaintiff  was  not, 
during  any  part  of  the  time  for  which  such 
wages  were  claimed,  ready  and  willing,  or  able 
to  render,  and  did  not  in  fact  during  any  part  of 
such  time  render,  the  agreed  or  any  service : — 
Held,  a  good  plea  ;  the  readiness  and  willingness 
to  perform  the  service  being  a  condition  pre- 
cedent to  the  right  to  wages  ;  and  the  gist  of  the 
plea  being  that  the  plaintiff  wilfully  refused  or 
omitted  to  serve.  Cucluon  v.  Stones^  1  £1.  &  El. 
248  ;  28  L.  J.,  Q.B.  26  ;  5  Jur.(N.S.)  337  ;  7  W.  R. 
134. 

On  shewing  cause  against  a  rule  to  enter  a 
verdict  for  the  plaintiff  on  the  plea  : — Held,  that 
the  averment  that  the  plaintiff  was  not  ready 
and  willing,  or  able,  was  not  supported  by  his 
physical  inability,  for  a  time  only,  and  not 
through  his  own  default,  to  attend  personally  to 
the  business ;  and  that  the  contract  not  having 
been  rescinded,  the  defendant  was  not  entitled  to 
suspend  the  weekly  payments  during  that  time  ; 
and  the  plaintiff  was  therefore  entitled  to  the 
verdict.    Ih, 

Improper  Gondnet — Generally.]— To  justify  a 
master  in  dismissing  a  yearly  servant  before  the 
expiration  of  the  year,  there  must  be,  on  the  part 
of  the  servant,  either  moral  misconduct,  or, 
otherwise,  wilful  disobedience  or  habitual  neglect. 
Callo  V.  Brov/ncker^  4  Car.  &  P.  618. 

But  if  a  master  carpenter  sends  his  men  from 
London  to  work  at  a  gentleman's  house  in  the 
country,  he  may  dismiss  them  for  improper 
conduct,  although  it  does  not  amount  to  eitner 
moral  misconduct,  wilful  disobedience,  or  habitual 
neglect.    Bead  v.  Ihmgmore,  9  Car.  &  P.  688. 

Sefasal  to  obey  Orders.^ — The  messman 

of  a  regiment  having  once  distinctly  refused  to 
serve  up  dinner,  until  threatened  with  arrest,  is 
rightly  dismissed,  although  it  was  in  a  moment 
of  irritation,  and,  the  next  day,  was  followed  by 
an  apology.  Churohtoard  v.  Chambers^  2  F.  &  F. 
229. 

If  a  servant,  hired  for  a  year,  refuses  to  obey 
his  master's  orders,  the  latter  is  justified  in  dis- 
missing him  before  the  end  of  the  year,  and  such 
servant  cannot  recover  his  wages  for  the  time 

VOL.  DC. 


he  served.    Spain  v.  Amott,  2  Stark.  266;  19 
R.  R.  715. 
In  an  action  for  wrongfully  discharging  the 

Slaintiff  and  his  wife  from  the  service  of  the 
efendant,  a  plea  that  the  wife  of  the  plaintiff 
obstinately  rmised  to  work  for  him,  wherefore 
he  discharged  them,  is  bad  on  general  demurrer. 
Jacqwft  V.  Bourra,  7  D.  P.  C.  348 ;  3  Jur.  776. 

To  an  action  against  the  proprietors  of  a  manu- 
factory, for  refusing  to  employ  the  plaintiff  as 
manager,  pursuant  to  agreement,  and  discharging 
him  &om  their  service  before  the  period  men- 
tioned in  the  agreement,  they  pleaded,  that  the 
plaintiff  so  wrongfully,  disobediently  and  unskil- 
fully conducted  himself  as  such  manager,  that 
they  suffered  and  sustained  great  loss : — Held, 
that  in  order  to  support  such  a  plea,  it  was 
necessary  to  shew  not  only  disobedience,  but 
such  disobedience  as  occasioned  a  loss ;  and, 
there  being  no  evidence  of  any  loss,  that  the 
plea  was  not  supported.  Oussotis  v.  Skinner ,  11 
M.  &  W.  161  ;  12  L.  J.,  Ex.  347. 


Abtenee  without  Lea^e.]— Action  by  a 


domestic  servant,  for  discharging  her  without  a 
month's  notice  or  a  month's  wages.  Plea,  that 
the  plaintiff  requested  the  defendant  to  give  her 
leave  to  absent  herself  from  his  house  during 
the  night ;  that  the  defendant  refused  such  leave, 
and  the  plaintiff,  against  his  will,  absented  her- 
self. Replication,  that  the  mother  of  the  plain- 
tiff was  seized  with  sudden  and  violent  sickness, 
and  believing  herself  in  imminent  peril  of  death, 
had  requested  the  plaintiff  to  visit  her ;  where- 
upon the  plaintiff  requested  the  defendant  to 
allow  her  to  absent  herself  from  his  house  until 
the  following  day,  for  the  purpose  of  enabling 
her  to  visit  her  mother  in  her  sickness ;  and, 
because  the  defendant,  without  any  reasonable 
cause,  refused  such  assent,  the  plaintiff,  for  the 
purpose  of  visiting  her  mother,  left  his  house  : — 
Held,  that  the  plea  was  good,  and  the  replication 
bad.  Turner  v.  JtTas&Ti,  2  D.  &  L.  898;  14 
M.  A  W.  112  ;  14  L.  J.,  Ex.  311. 


Impertinence.] — If  a  person,  hired  on  an 


annual  service  as  a  clerk,  to  conduct  an  establish- 
ment for  his  master,  sets  up  a  claim  to  be  a 
partner,  although  in  a  respectful  manner  and 
bonA  fide,  it  is  a  sufficient  cause  for  the  master 
to  dismiss  him  without  notice.  Amor  v.  Fearon, 
1  P.  &  D.  398  ;  9  A.  &  E.  648 ;  2  W.  W.  &  H. 
81 ;  8  L.  J.,  Q.  B.  96. 

A  clerk  to  a  public  company,  who  was  hired  at 
a  yearly  salary,  having  received  on  the  29th 
March  a  communication  that  it  was  the  intention 
of  the  directors  to  make  a  new  appointment  to 
the  situation  of  clerk,  entered,  on  the  11th  of 
April,  on  the  minutes,  a  protest  to  an  entry  of 
that  communication,  together  with  an  order  for 
calling  a  special  court  on  the  17th  of  April,  for 
the  puipQse  of  appointing  a  fit  person  to  be 
clerK.  On  the  17tn  April  the  directors,  by  a 
resolution,  declared  the  clerk  to  be  displaced 
from  his  situation.  It  was  put  as  a  question  to 
the  jury,  in  an  action  for  his  salary,  whether  the 
entry  of  the  protest  was  a  sufficient  ground  to 
justify  the  dismissal,  and  they  found  that  it  was. 
A  verdict  having  been  found  for  the  plaintiff, 
the  court  made  absolute  a  rule  for  entering  a 
nonsuit.  Ridgivay  v.  Hungerford  Market  Cb., 
4  N.  &  M.  797  ;  3  A.  A:  B.  171 ;  1  H.  &  W.  244  ; 
4  L.  J.,  E.  B.  167. 

In  an  action  for  the  wrongful  dismissal  of  a 
newspaper  critic  engaged  for  a  year  : — Held,  that 
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mere  angry  expressions,  which  neither  support  a 
plea  of  justification  nor  of  rescission  by  mutual 
assent,  and  that  an  isolated  instance  of  neglect 
or  insolence  would  be  no  ground  of  dismissal ;  at 
all  events,  unless  the  insolence  was  such  as  to  be 
incompatible  with  the  continuance  of  the  employ- 
ment.   Edwards  t.  Levy^  2  F.  &  F.  94. 


Immorality.] — ^A    clerk    and    traveller, 


hired  by  the  year,  assaulted  his  employer's  maid 
servant,  with  intent  to  ravish  her : — Held,  to  be 
good  cause  for  his  dismissal  without  any  notice. 
Atkin  V.  Acton,  4  Car.  &P.  208. 

Being  the  father  of  a  bastard  child  is  a  good 
cause  of  discharge  by  a  master.  Rex  v.  Welford, 
Cald.  57. 

The  defendant  pleaded  to  an  action  for  dis- 
missing a  governess  contrary  to  a  contract 
between  them,  that  she.  Intending  thereby  to 
induce  the  defendant  to  enter  into  the  contract, 
concealed  from  him  a  fact  material  to  her  quali- 
fication as  such  governess,  and  material  to  be 
known  by  him  in  engaging  her  as  such  governess, 
and  entering  into  such  contract,  viz.  that  she 
was  a  divorced  wo*nan,  and  she  thereby  induced 
the  defendant  to  enter  into  the  contract : — Held, 
that  this  plea  was  bad.  Fletcher  v.  Krell,  42 
L.  J.,  Q.  B.  55  ;  28  L.  T.  105. 


Miseondnot  under  Contraot  of  Senrioe.] 


— ^A.  was  engaged  by  B.  as  clerk,  under  a  contract 
of  hiring  for  two  years,  to  conduct  the  business 
of  a  shipping  agent  at  Southampton.  In  the 
course  of  such  employ  it  was  the  duty  of  A.  to 
pay  freight,  dock  dues,  &c.,  to  meet  which  B. 
remitted  the  necessary  funds.  A.  wrote  to  B.  for 
a  remittance  of  140Z.,  inclosing  an  account  of  the 
purpose  for  which  it  was  required,  one  of  them 
being  the  payment  of  902.  for  salary  due  to  him- 
self. Ten  days  afterwards  B.  sent  A.  1002., 
inclosed  in  a  letter,  directing  him  to  apply  the 
money  for  business  purposes.  A.  having  appro- 
priated SOZ.  of  the  money  in  satisfaction  of  his 
salary,  B.  discharged  him.  In  an  action  by  A. 
against  B.  for  breach  of  the  contract  of  hiring, 
B.  ploEuled  a  plea  justifying  the  discharge  of  A. 
on  the  ground  of  his  having  wrongfully  and 
improperly  misappropriated  the  money  remitted, 
and  wrongfully  and  improperly  disobeyed  B.'s 
orders  to  apply  the  money  to  business  purposes. 
The  judge  left  it  to  the  jury  to  say  whether  the 
plaintiff  had  been  guilty  of  any  wrongful 
and  improper  misappropriation  of  the  moneys 
entrusted  to  him  by  the  defendant,  or  of  any 
wrongful  or  improper  disobedience  of  orders : — 
Held,  that  this  was  a  proper  direction,  and  that 
the  judge  was  not  bound  to  tell  the  jury  that  it 
was  not  necessary  to  justify  the  dismissal  of  the 
plaintiff  that  he  should  have  been  guilty  of  any 
moral  delinquency.  Smith  v.  Thompson,  8  C.  B. 
44  ;  18  L.  J.,  C.  P.  314. 

A  person  was  employed  as  a  traveller  to  a  dis- 
tillery company  at  a  yearly  salary,  being  bound  by 
the  terms  of  his  agreement  to  remit  inmiediately 
all  smns  collected.  He  sold  some  of  the  com- 
pany's wines  to  a  brothel-keeper,  and  neglected 
to  remit  immediately  sums  of  money  collected 
by  him : — Held,  that  either  circumstance  was 
sufficient  to  justify  his  dismissal  without  notice. 
BUncam  v.  Hodges'  Distillery  Co,,  16  L.  T.  608. 

A.  was  appointed  surveyor  or  agent  of  B.  for 
two  years  and  a  half,  at  a  salary  of  200Z.  per 
annum,  payable  quarterly,  and  he  was,  in  addition, 
to  receive  a  commission  of  5  per  cent,  upon  the 
first  year's  rent  for  every  house  which  he  should  I 


let  on  B.'s  estate.  The  agreement  contained  a 
stipulation  "that  under  no  pretence  whatever 
should  A.  contract  any  debt  in  the  name  of  B., 
or  be  considered  as  his  agent  to  receive  any 
money  on  his  account,"  and  a  proviso,  that,  in 
the  event  of  a.  breach,  the  agreement  should 
immediately  cease  and  determine.  To  an  action 
against  B.  for  dismissing  A.  before  the  expiration 
of  the  term,  he  pleaded  that  A.,  whilst  he  was 
such  surveyor,  contrary  to  the  agreement,  and 
without  his  knowledge  and  authority,  and  against 
his  will,  received  from  divers  persons  divers  sums 
of  money  then  due  and  payable  from  them  to  B., 
as  and  under  the  pretence  of  being  his  agent  in 
that  behalf  : — Held,  that  the  receipt  by  A.  of 
deposit  money  from  persons  to  whom  he  had 
agreed  to  let  houses  on  account  of  B.,  was  a 
breach  of  the  agreement,  and  a  cause  of  dismissal, 
and  that  proof  that  he  had  done  so  sustained  the 
plea.  Bray  v.  Chandler^  18  C.  B.  718  ;  4  W.  R. 
518. 

A  declaration  stated  that  it  was  agreed  between 
the  plaintiff  and  the  defendant  that  the  plaintiff 
should  serve  the  defendant  faithfully  for  three 
years  in  his  business  of  a  manufacturer  of  lard, 
and  alleged  as  a  breach  the  wrongful  dismissal  of 
the  plaintiff  before  the  expiration  of  that  period  : 
— Plea,  that  the  plaintiff  did  not  serve  the 
defendant  faithfully,  as  in  the  agreement  stipu- 
lated. At  the  trial  it  appeared  that  bladders  are 
essential  in  the  business  of  a  manufacturer  of  lard ; 
and  that  the  plaintiff,  without  the  knowledge  of 
the  defendant,  entered  into  a  contract  with  C.  for 
the  purchase  of  several  thousand  bladders,  which 
were  invoiced  and  delivered  to  G.,  who  allowed 
the  plaintiff,  from  time  to  time,  to  have  as  many 
as  were  required  for  the  defendant's  business. 
G.  having  made  a  claim  upon  the  defendant  in 
respect  of  the  bladders,  he  dismissed  the  plaintiff : 
— Held,  first,  that  there  was  no  misdirection  in 
telling  the  jury  that,  so  far  as  it  was  matter  of 
law,  the  defendant  was  justified  in  dismissing  the 
plaintiff.  HoH&n  v.  WMuHry,  5  H.  &  N.  667  ; 
29  L.  J.,  Ex.  260 ;  2  L.  T.  297  ;  8  W.  R.  285. 

Held,  secondly,  that  the  facts  were  admissible 
in  support  of  the  plea,  that  the  plaintiff  did  not 
serve  the  defendant  faithfully.    Ih, 

Where  defendants  pleaded  Uiat  they  made 
certain  promises  to  plaintiff,  as  accountant  of  a 
company  through  fraud  and  collusion  of  the 
plaintiff  with  odiers,  but  gave  no  evidence  of  the 
fraudulent  inception  of  the  company,  nor  of 
any  effort  made  by  plaintiff  to  induce  them  to 
become  members  : — ^Held,  that  such  plea  was  not 
an  answer  to  an  action  for  dismissing  the  plain- 
tiff from  their  service  in  violation  of  a  contract. 
BaiUie  v.  Kell,  4  Bing.  (N.o.)  638  ;  6  Sc.  379  ; 
7  L.  J.,  0.  P.  249. 

The  plaintiff  had  been  employed  as  clerk  for 
many  years  by  the  defendants,  who  were  mer- 
chants, and  ultimately  they  agreed  to  retain  him 
in  their  employment  for  a  term  of  ten  vears. 
Before  the  expiration  of  that  period  the  defen- 
dants discovered  that  the  plaintiff  had  for  many 
years  previously  been  engaged  in  speculating  in 
"  differences "  upon  the  Stock  Exchange  to  the 
extent  of  many  hundreds  of  thousands  of  pounds, 
and  they  thereupon  dismissed  him  from  their 
service  : — ^Held,  that  the  dismissal  of  the  plain- 
tiff was  justifiable.  Pearce  v.  Foster,  55  L.  J.,  Q.  B. 
306 ;  17  Q.  B.  D.  536 ;  54  L.  T.  664 ;  34  W.  B. 
602  ;  61  J.  P.  2ia— C.  A. 

Xatter*!  Knowledge  of  Faeta—HeooMity 

of.] — ^Where  there  has  be^  disobedience,  or  an 
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IMst  of  miscondact  by  a  senrant,  known  to  the 
mafltcr  at  the  time  he  discharges  him,  although 
the  master  does  not  mention  that  as  the  precise 
gronnd  of  discharge,  he  may  afterwards,  by 
shewing  that  the  fact  existed,  and  that  he  knew  it, 
justify  such  discharge;  but,  semble,  that  it  is 
otherwise  where  the  act  of  misconduct  was  not 
known  to  the  master  at  the  time  of  the  discharge, 
as  it  could  not  then  be  the  cause  of  it.  Cusso7is 
V.  Skinner,  11  M.  &  W.  161  ;  12  L.  J.,  Ex.  347. 
See  Spiittwood  v.  Barrow^  5  Ex.  110  ;  19  L.  J., 
Ex.  226. 

If  an  employer  discharges  a  servant,  and  at  the 
time  of  the  discharge  a  good  cause  of  discharge 
in  fact  exists,  the  employer  is  justified  in  dis- 
charging the  servant,  aJthough  at  the  time  of  the 
discharge  the  employer  did  not  know  of  that 
cause.     WUlets  t.  Chreen,  3  Car.  &  E.  59. 

To  an  action  for  breach  of  an  agreement  to 
oontinue  to  employ  the  plaintiff  as  an  accountant, 
the  defendants  pleaded,  in  one  plea,  that  the 
plaintifi  received  money  for  which  he  did  not 
account ;  that  he  made  improper  payments  with 
the  defendants*  money ;  that  he  made  false 
entries  aud  representations,  and  refused  to  obey 
his  employers  commands ;  wherefore  they  dis- 
charged him : — Held,  that  the  defendants  were 
entitled  to  a  verdict  on  the  plea,  though  they 
proved  only  that  the  plaintiff  had  made  a  false 
entry  and  representation,  and  though  the  reason 
assigned  for  his  discharge  was  disrespect  towards 
his  employers.  BaiUU  v.  Kell,  4  Bing.  (K.o.) 
638  ;  6  Scott,  379  ;  1  Am.  245  ;  7  L.  J.,  0.  P. 
249. 

Charges  of  misconduct  having  been  made 
against  a  managing  director  of  a  oompany,  he 
was  dismissed,  and  an  action  was  commenced 
against  him  by  the  company,  alleging  the  mis- 
conduct, and  claiming  damages  and  certain 
accounts.  The  defendant  counter-claimed  for 
damages  for  wrongful  dismissal.  At  the  trial  of 
the  action  the  company  failed  to  prove  the 
original  charges,  but  proved  that  he  had  received 
a  commission  from  a  firm  of  shipbuilders  on  the 
price  of  some  ships  built  for  the  company.  This 
was  only  discovered  after  the  commencement  of 
the  action.  It  appeared  that  he  had  superin- 
tended the  building  of  the  ships,  and  given  advice 
concerning  their  construction : — Held,  that  the 
receipt  of  the  commission  entitled  the  oompany 
to  dismiss  him,  and  they  were  therefore  not  liable 
for  damages,  though  they  had  dismissed  him  on 
other  grounds  which  they  had  failed  to  prove, 
and  the  commission  had  been  received  some  time 
before  his  dismissal,  and  was  an  isolated  case  of 
misconduct.  BoMton  Deep  Sea  Fishing  Cb.  t. 
AnseU,  39  Ch.  D.  339 ;  59  L.  T.  345— C.  A. 

Without  CanM.] — ^A  first  count  alleged 

an  agreement  by  a  company  to  retain  and  employ 
the  plaintiff  as  their  permanent  solicitor,  and 
assigned,  as  a  breach,  the  discharging  of  the 
plaintiff  without  just  cause  from  being  such 
«olicitor.  The  evidence  was,  that,  by  a  resolution 
of  a  committee,  the  plaintiff  was  appointed  per- 
manent solicitor  to  a  company,  which  afterwards 
amalgamated  with  another  company ;  and  the 
plaintiff  then  acted  as  solicitor  to  such  company 
until  his  dismissal : — Held,  that,  even  assuming 
the  amalgamated  company  had  adopted  the 
resolution  appointing  the  plaintiff,  the  appoint- 
ment was  only  meant  to  be  as  the  ordinary,  and 
not  as  the  permanent,  solicitor  of  the  company, 
80  that  he  might  be  dismissed  without  cause ; 
and  that  such,  therefore,  was  not  evidence  to 
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support  the  count.    Elderton  v.  JSmmem^  4  C.  B. 
498  ;  16  L.  J.,  C.  P.  209  ;  11  Jur.  612. 

A  second  count  stated  an  agreement,  by  which 
the  plaintiff  was  to  receive  from  the  company  a 
salaiy  in  lieu  of  rendering  a  bill  of  costs  for 
general  business  done  by  him  as  their  attorney 
and  solicitor,  and  alleged,  that,  in  consideration 
that  the  plaintiff  promised  the  company  to  per- 
form the  agreement  in  all  things  on  his  part,  the 
oompany  promised  the  plaintiff  to  per£)rm  the 
same  in  all  things  on  their  part,  and  to  retain 
and  employ  him  as  attorney  and  solicitor  of  the 
company.  The  count  assigned,  as  a  breach,  the 
dismissal  of  the  plaintiff  from  such  employment ; 
alleging  also,  that  the  company  had,  since  such 
dismissal,  refused  to  retainer  employ  him  as  such 
attorney  or  to  pay  him  the  salary : — Held,  in 
conformity  with  the  opinions  of  eight  out  of  nine 
of  the  judges  who  gave  their  opinions,  that  the 
plaintiff  was  entitled,  after  veniict,  to  judgment 
upon  the  count,  for  that  it  sufficiently  idlegod  a 
consideration  for  the  company  to  retain  and 
employ  the  plaintiff  as  attorney  and  solicitor, 
and  that  the  consideration  was  not  exhausted  by 
the  promise  on  the  part  of  the  company  to 
perform  the  agreement.  JSmmens  v.  ilderton 
4  H.  L.  Gas.  624  ;  13  C.  B.  495 ;  18  Jur.  21. 
See  S.  a  in  Ex.  Oh.  6  C.  B.  160 ;  17  L.  J.,  0.  P. 
307. 


d.  GHvlnar  into  Onatody. 

If  a  servant  in  the  house  of  his  niaster,  at  a 
late  hour  of  the  night,  is  violent  in  his  manner 
and  is  making  a  great  noise  and  abuses  his 
niaster,  and  l&ys  hold  of  him  and  struggles  with 
him,  the  master  will  be  justified  in  giving  the 
servant  into  the  custody  of  a  policeman,  to  be 
dealt  with  according  to  law.  Skaw  v.  CJuiiriiie, 
2  Car.  &  K.  21. 

A  domestic  servant  entered  into  the  defen- 
dant's service  on  the  19th  November.  On  the 
15th  January,  her  mistress  caused  her  to  be 
taken  before  a  magistrate,  on  a  charge  of  steal- 
ing some  small  articles  of  plate.  The  magistrate 
remanded  her  till  the  20tn,  when  she  was  again 
brought  up  and  discharged.  On  the  22nd  she 
went  to  demand  her  clothes  and  wages,  including 
11.  Iff.,  in  lieu  of  a  month's  warning.  The  defen- 
dant tendered  21.  2#.  for  the  two  months'  actual 
service,  but  refused  to  pay  the  additional  guinea  : 
— Held,  that  inasmuch  as  the  placing  her  in 
custody,  on  a  charge  that  was  afterwaMs  aban- 
doned, was  no  dissolution  of  the  contract  of 
hiring,  she  was,  under  the  circumstances,  entitled 
to  wages  for  the  third  month,  which  had  been 
entered  upon  ;  and  that  the  whole  might  be 
recovered  under  the  common  count  for  work 
and  labour.  Smith  v.  KingAford  or  Oaintford^ 
8  Scott,  279  ;  2  Hodges,  109  ;  5  L.  J.,  C.  P.  271. 

e.  Biffht  of  Servant  to  Compensation, 
i.  Wage*  or  Salary, 

Kenial  or  Domeitie  Serranta.] — If  a  master 
turns  away  a  servant  without  a  previous  notice 
or  warning,  the  servant  is  entitled  to  a  month's 
wages.    Bolnnson  v.  JUndman,  3  Esp.  235. 

Except  where  there  is  some  fault  or  misconduct 
to  warrant  it.    Ih. 

if  the  contract  between  master  and  servant 
is  the  usual  cme  for  a  year,  detenninable  at  a 
month,  the  servant,  if  turned  away  improperly, 
cannot  recover  on  a  count  stating  the  contract 
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to  have  been  for  an  entire  year ;  and  he  cannot, 
on  the  common  count  for  wages,  recover  for  any 
further  period  than  that  during  which  he  has 
served.    Arcltard  v.  Horner,  3  Car.  &  P.  349. 

A  domestic  servant  discharged  without  reason 
is  entitled  to  the  wages  accruing  up  to  the  time 
of  her  discharge,  and  to  a  calendar  month's  wages 
in  addition,  but  not  to  board  wages  for  the  month. 
0<yrdon  v.  Patter,  1  F.  &  F.  644. 

The  custom  of  putting  an  end  to  a  service  by 
giving  a  month's  warning,  or  paying  a  month's 
wages,  only  holds  in  the  case  of  menial  servants. 
Broxham  v.  Wa^Haffe,  5  Jur.  846. 

The  law  founded  upon  usage,  which  justifies 
the  discharge  of  domestic  servants  on  giving  a 
month's  notice,  though  there  was  a  yearly  hiring, 
does  not  apply  to  a  person  in  the  situation  of  a 
clerk  to  an  army  agent,  receiving  a  salary  of 
600/.  a  year.  Beettan  t.  Collyer,  4  Bing.  309 ; 
12  Moore,  662  ;  2  Car.  &  P.  607  ;  6  L.  J.  (O.B.) 
0.  P.  180  ;  29  R.  R.  676. 

The  additional  month's  wages  to  which  a 
menial  servant,  hired  by  the  year,  is  entitled  if 
discharged  without  cause  and  without  a  month's 
warning,  cannot  be  recovered  under  a  common 
count,  but  must  be  declared  for  specially.  FevO' 
ing»  V.  Tiadal,  1  Ex.  295 ;  6  D.  &  L.  196 ;  17 
L.  J.,  Ex.  18  ;  11  Jur.  977. 

Yearly  Serraata.] — ^Where  a  yearly  servant  is 
dismissed  by  his  master  before  the  year  is  expired, 
for  a  cause  which  in  law  is  sufficient  to  justify  such 
dismissal,  he  cannot  recover  any  wages ;  eyen 
pro  rntA  for  such  a  period  as  has  elapsed  before 
nis  dismissal.  Ridgway  v.  Hunger/ord  Market 
Co,,  4  N.  «  M.  797  ;  3  A.  *  E.  171 ;  1  H.  &  W. 
244  ;  4  L.  J.,  K.  B.  157. 

Where  a  justifiable  cause  of  dismissal  exists,  it 
is  sufficient  to  prevent  the  recovering  of  wages, 
though  the  servant  might  not  in  fact  have  been 
dismissed  upon  that  ground  ;  and  it  is  not  neces- 
sary that  tne  cause  relied  on  in  answer  to  an 
action  for  wages  should  have  been  stated  at  the 
time  of  the  dismissal.    Ih. 

The  plaintiff  was  employed  as  engineer  to  the 
defendants  at  a  salary  of  500Z.  a  year,  and  was 
dismissed  at  a  three  months'  notice : — Held,  that 
the  plaintiff  was  entitled  to  recover  salary  for 
the  uuexpireil  portion  of  the  year.  Buckingham 
V.  Snrrrjf  and  Ifants  Canal  Q.K,  46  L.  T.  885 ; 
46  J.  P.  774. 

Torminatioii  by  Kntaal  ConMnt]— Where 

a  contract  for  a  service  at  a  yearly  salary  is  by 
mutual  consent  put  an  end  to  in  the  middle  of 
a  quarter,  the  servant  may  recover  salary  pro 
ratA ;  but  whether  he  is  so  entitled  or  not  is  a 
question  for  the  jury  u\y(m  the  whole  of  the 
oircumatanccs.  Lambmrn  v.  Crud^^  2  Scott, 
CN.R)538;  2Man.4:G,253;  10  L.  J.,  C.  P.  121 ; 
5  Jur.  151. 

A  clerk  hired  generally  by  the  year  at  a  certain 
salary  may«  uiKin  a  dissolution  of  the  contract 
by  mntiud  consent  within  the  year,  recover  salary 
pro  ratA,  without  any  express' agreement  to  that 
effect,  rkoma*  v.  HVZ/iaw*,  3  N.  &  M.  545  ;  1 
A.  &  K.  iK^-» :  3  L.  J.,  K.  B.  202, 

So,  also,  he  may  recover  pro  ratA  where  the 
contn\ct  has  been  diss<^lved  by  mutual  consent 
within  the  year,  but  after  thcissuing  of  a  com- 
mission of  bankruptcy.    IK 

IHwilwal  vitkout  Caus  during  Tubl^ — A 
waiter  at  a  tavern  who  h.as  ovnitracteti  to  ^^rvo 
by  the  week  and  has  been  dismissed  without 


cause  after  he  has  entered  upon  but  before  he 
has  completed  the  third  week  of  his  service, 
cannot  under  the  common  indebitatus  count,  re- 
coyer  his  wages  for  such  third  week.  WTiero 
the  wages  for  the  week  so  entered  upon  formed 
part  of  the  damages  awarded  hy  a  jury,  the 
damages  were*  reduced  by  that  amount.  Wood 
V.  Moyes,  1  W.  R.  166. 

Travellen.] — ^A  person  having  been  retained 
as  a  traveller  on  an  oral  contract  for  more  than 
a  year  at  a  quarter's  salary,  and  his  employer 
at  the  end  of  a  quarter  having  given  up  his 
business,  but  not  having  expressly  dismissed 
him,  is  entitled  to  recover  the  next  quarter's 
salary  under  an  indebitatus  count.  Cook  v. 
Sherv30od,  8  F.  &  F.  729.  Ruling  upheld  by  the 
court,  1  N.  R.  28  ;  11  W.  B.  595. 

XTncler  Speeial  Agreement.] — ^A  defendant  by 
deed  appointed  the  plaintiff  auditor  of  his  estat^ 
at  a  yearly  salary,  and  in  consideration  the 
plaintiff  covenanted  to  give  up  his  practice  as  a 
barrister,  if  required  so  to  do,  and  not  to  accept 
any  other  office  or  employment  whatever  so  long 
as  he  should  hold  the  office.  The  defendant 
covenanted  to  pay  the  plaintiff  the  salary  so 
long  as  he  should  hold  the  office ;  and  in  case 
the  defendant  should  revoke  the  appointment 
without  adequate  and  just  cause  (to  be  deter- 
mined as  thereinafter  mentioned),  that  the 
defendant  should  pay  him  a  retiring  pension  of 
1,0002. ;  and  the  adequacy  and  justice  of  the 
cause  of  any  revocation  by  the  defendant  of  the 
appointment  should  be  determined  by  W. : — 
Held,  that  the  defendant  had  no  power  of 
dismissing  the  plaintiff  without  giving  him  a 
right  to  the  pension  of  1,000Z.  a  year,  until  the 
defendant  had  previously  ascertained,  by  a 
reference  to  W.,  tnat  he  had  adequate  and  just 
cause  to  revoke  the  appointment.  Lowndes  v. 
Stafford  and  Warrington  (Earl),  18  Q.  B.  425  ; 
21  L.  J.,  Q.  B.  371 ;  16  Jur.  903.  S.  C,  in 
Ex.  Ch.  16  Jur.  973. 

Held,  also,  that  the  jurisdiction  of  the  court  to 
enforce  payment  of  the  retiring  pension  was  not 
ousted,  and  that  the  plaintiff  might  declare  for 
it  without  shewing  that  there  had  been  any 
deteimination  by  W.,  or  any  excuse  for  his  not 
having  obtained  such  determination,  or  that  a 
reasonable  time  for  obtaining  such  determination 
had  elapsed.    lb. 

Azreara  of  Salary,  how  BeooTorable.] — ^Where 
a  declaration  stated  a  contract  of  service  for 
certain  wages  per  annum,  subject  to  be  deter- 
mined at  a  month's  notice,  and  alleged  that  the 
defendant  dismissed  the  plaintiff  without  a 
month's  notice,  by  means  whereof  the  plaintifi^ 
lost  all  the  wages,  profits,  &c.,  he  might  have 
acquired  from  being  continued  in  the  service : — 
Hdd,  that  he  was  only  entitled  to  recover,  as 
damages,  wages  for  one  month,  and  that  the 
arrears  of  salary  due  to  him  at  the  time  of 
dismissal  could  only  be  reooTCred  in  an  actioa 
for  work  and  labour.  Hartley  t.  Harma*^  3 
P.  &  D.  567 ;  11  A.  &  E.  798 ;  9  L.  J.,  Q.  B.  179. 

QwtrtailyPajmoBta.] — A.  being  employed 

by  B.  as  a  clerk,  at  a  salary  of  2001.  per  annum, 
(x\yable  quarterly,  is  dischai^ged  in  the  middle 
of  a  quarter,  and  psiid  prc^portionably ;  be  is 
entiilcii  to  recover  his  ssJaij  for  the  remainder 
of  the  quarter,  under  a  count  for  work  and 
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labour.     Qandall  v.  PoiUi{jny^  1  Stark.  198 ;  4 
Camp.  375. 

A  party  working  under  a  yearly  contract  at 
wages  payable  quarterly,  having  been  discharged 
for  misconduct  after  the  commencement  of  the 
quarter,  agreed  to  finish  his  month's  work : — 
Held,  that,  although  he  could  not  recover  a 
quarter's  wages,  stiU  he  was  entitled  to  a  month's 
wages  under  the  common  count,  although  the 
particulars  of  demand  stated  that  he  sought  to 
recover  imder  those  counts  for  a  quarter's  work. 
Hercum  v.  Stericker,  10  M.  &  W.  553  ;  12  L.  J.. 
Ex.  17. 

Serrant  OuUty  of  Disobedienee — Ko  BeeoTery 
for  Time  of  Actual  Service.]  —  A  count  was 
framed  on  a  contract  of  hiring  determinable  on 
reasonable  notice,  alleging  a  breach  in  dis- 
charging the  plaintiff  without  such  notice. 
There  was  a  count  for  work  and  labour,  to 
which  the  only  plea  was  non  assumpsit.  Thii^ 
plea  stated  a  discharge  by  the  defendant  for 
disobedience  of  ordei'S  in  not  working  during 
harvest  till  eight  o'clock  at  night.  Fourth  plea 
stated  that  the  plaintijS  unlawfully  quitted  his 
work,  and  a  discharge  by  a  magistrate  under 
4  Geo.  4,  c.  34,  s.  3 : — Held,  that  the  plaintiff, 
having  been  guilty  of  disobedience  of  orders,  and 
unlawfully  absenting  himseif  from  his  work,  so 
as  to  justify  his  discharge,  he  could  not  recover 
for  the  time  of  his  actual  service  on  the  common 
count ;  and  that  the  discharge  by  the  magistrate 
was  suf&ciently  the  act  of  the  defendant  to 
entitle  him  to  a  verdict  on  the  third  plea,  and 
on  the  plea  of  non  assumpsit  to  the  common 
count.  Lilly  v.  Elwin,  11  Q.  B.  742  ;  17  L.  J., 
Q.  B.  132  ;  12  Jur.  623. 

Where  a  servant  under  a  general  hiring,  at 
the  rate  of  so  much  per  annum,  is  dismissed  for 
misconduct,  he  is  not  entitled  to  any  portion  of  the 
wages  of  the  current  year.  Turner  v.  Robinson, 
2  N.  &  M.  829  ;  6  Car,  &  P.  16  ;  5  B.  &  Ad.  789. 

So,  although  the  master  has  previously  re- 
covered damages  against  him  for  the  same  act 
of  misconduct.  Ih,  S.  P.,  Ridgway  v.  Hunger- 
ford  Market  Co,,  4  N.  &  M.  797  ;  3  A.  &  B.  171 ; 
1  H.  &  W.  244  ;  4  L.  J.,  K.  B.  167. 

Previous  to  the  registration  of  a  company, 
A.,  as  trustee  for  the  company,  entered  into 
an  agreement  with  B.,  by  which,  amongst  other 
things,  it  was  agi^eed  that  he  should  be  managing 
director  of  the  company  when  formed,  with  a 
salary  at  the  rate  of  800/.  per  annum.  The 
ai-ticles  of  association  provided  that  B.  should 
be  the  first  managing  director  of  the  company, 
and  that  his  sala^  should  be  800Z.  per  annum, 
payable  quarterly.  B.  afterwards  entered  into 
an  agreement  with  the  company,  by  which,  after 
reciting  the  former  agreement  with  A.,  the  com- 
pany adopted  the  former  agreement,  and  it  was 
agi^eed  that  it  should  **  be  binding  on  the  company 
in  the  same  manner,  and  be  read  and  construed  in 
all  respects  as  if  the  company  had  been  in  existence 
at  the  date  thereof,  and  had  by  these  presents 
xatified  the  same"  : — Held,  that  the  salary  being 
under  the  agreement  payable  annually,  B.  was 
not  entitled  to  the  salary  for  the  quarter  which 
had  accrued  due  previous  to  his  dismissal  for 
misconduct,  as  the  article  was  an  agi'eement 
only  between  the  shareholders  and  the  company, 
and  regulated  the  way  in  which  the  payment 
should  be  made,  and  the  way  in  whidx  the 
accounts  should  be  kept.  RoKton  Deep  Sea 
Fulling  Co.  v.  Amell,  39  Ch.  D.  339 ;  69  L.  T. 
315— C.  A. 


niness  of  Servant.] — The  plaintiff  agreed  to 
serve  the  defendant  for  ten  years  in  the  capacity 
of  a  brewer,  and  to  do  all  his  lawful  commands. 
The  defendant  agreed  to  pay  the  plaintiff  20Z.  on 
the  execution  of  the  agreement,  to  find  him  a 
home,  to  supply  him  with  coals,  and  to  pay  him 
weekly  2L  10«.  during  the  term.  The  plaintiff 
entered  upon  the  service  of  the  defendant,  did 
work  for  him  in  pursuance  of  the  agreement,  and 
was  duly  paid  for  such  work,  but  falling  ill,  he 
was  unable  to  continue  his  work.  After  he 
recovered  his  health,  he  returned  to  the  service 
of  the  defendant,  who  employed  him  and  paid 
him  as  before : — Held,  that  the  plaintiff  was 
entitled  to  recover  his  wages  for  the  weeks 
during  which  he  was  unable  to  work,  for,  as  the 
contract  was  not  rescinded  there  was  no  suspen- 
sion of  the  weekly  payments.  Cuchwn  v.  Stones, 
1  El.  &  El.  248  ;  28  L.  J.,  Q.  B.  25  ;  6  Jur.  (N.S.) 
337  ;  7  W.  B.  134. 

To  a  declaration  upon  the  agreement,  to 
recover  the  wages  which  had  not  l^n  paid,  the 
defendant  pleaded  that  the  plaintiff  \.'as  not 
during  any  part  of  the  time  for  or  in  respect  of 
which  such  wages  were  claimed,  ready,  willing, 
or  able,  to  render,  and  did  not,  in  fact,  during 
any  part  of  such  time  render  the  agreed,  or  any 
service,  as  alleged : — Held,  a  good  plea.    lb. 

Apportionable  under  4  ft  6  Will.  4,  o.  22,  s.  2.] 

— The  salary  of  an  auditor  and  a  superintending 
manager  of  an  estate,  holding  office  during  the 
joint  lives  of  the  employer  and  himself,  is  not  a 
payment  apportionable  under  4  3c  5  Will.  4,  c.  22, 
s.  2.  Lotondes  v.  Stamford  and  Warrington 
(Earl),  18  Q.  B.  426  :  21  L.  J.,  Q.  B.  371 ;  16 
Jur.  903. 

When  Action  to  be  Commenced.] — ^A  servant 
was  retained  for  a  year,  his  wages  to  be  paid 
quarterly ;  he  was  dismissed  at  the  end  of  a 
month  from  the  commencement  of  the  second 
quarter ;  he  then,  before  the  expiration  of  the 
quarter,  brought  an  action  for  work  and  labour ; 
money  was  paid  into  court  sufficient  to  satisfy 
for  the  work  done : — Held,  that  the  defendant 
was  entitled  to  a  verdict,  as,  at  all  events,  the 
plaintiff  could  not  maintain  an  action  until  the 
end  of  the  quarter.  Smith  v.  Ha-ward,  2  N.  &  P. 
432  ;  7  A.  &  E.  544  ;  W.  W.  &  D.  635  ;  7  L.  J., 
Q.  B.  3  ;  2  Jur.  232. 

Under  the  plea  of  non  assumpsit  to  a  count  on 
a  quantum  meruit  for  services,  the  defendant 
may  shew  what  the  services  were  worth,  and  the 
jury  give  damages  accordingly.    lb. 

If  an  agreement  is  entered  into  for  the  employ- 
ment of  a  clerk  for  four  years  from  the  1st  of 
January,  1823,  at  a  salary  of  400Z.  a  year,  and 
the  salary  is  paid  up  to  the  1st  of  January,  1826  ; 
the  clerk,  upon  being  dismissed  in  July,  1825, 
may  commence  an  action  in  Michaelmas  term, 
1825,  though  at  that  time,  according  to  the 
agreement,  a  year's  salary  would  not  be  due. 
Pagani  v.  Gandolfi,  2  Car.  &  P.  370  ;  31 R.  R.  671. 

Claims  against  Compaaies— On  Winding-np.] 
— ^A  person  entered  into  an  agreement  with  an 
insurance  company  to  act  as  their  agent  for  five 
years,  and  to  transact  no  business  except  for 
the  company,  in  consideration  of  which  he  was 
to  receive  a  fixed  salary  and  also  a  commission 
of  10^.  per  cent,  on  all  business  transacted. 
Before  the  five  years  were  expired,  the  company 
was  wound  up  voluntarily : — Held,  that  the 
agent  was  not  entitled  to  prove  against  the 
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company  for  the  loss  of  his  commission  during 
the  remainder  of  the  term  of  five  years. 
EnglUh  and  Scottish  Marine  Inturanee  Oo.j 
In  re^  3faoliire,  Ex  parte^  39  L.  J.,  Gh.  685 ; 
L.  R.  5  Ch.  737  ;  23  L.  T.  685  ;  18  W.  R.  1122. 

By  the  articles  of  association  of  a  company  a 
manager  was  appointed ;  and  it  was  provided 
that  if  he  should  at  any  time  be  deprived  of  or 
removed  from  his  office  for  any  other  cause  than 
gross  misconduct  the  directors  should  pay  to  him 
a  certain  sum  within  one  month  from  the  time 
of  his  removal.  The  company  was  ordered  to  be 
woand  up  : — Held,  that  he  was  entitled  to  prove 
in  the  winding-up  for  the  sum  specified  by  the 
articles  without  any  such  deduction  being  made. 
London  and  ScottUh  JBank,  In  re^  Logan,  Ex 
parte,  L.  R.  9  Eq.  149  ;  21  L.  T.  742  ;  18  W.  R.  273. 

A  company  engaged  D.  and  G.  to  act  as  their 
commercial  travellers  for  three  years  in  a  certain 
district,  at  a  commission  upon  goods  ordered. 
The  company  was  wound  up  before  the  termina- 
tion of  the  three  years : — Held,  that  they  were 
entitled  to  compensation  in  respect  of  commis- 
sion for  the  unexpired  portion  of  the  term,  the 
amount  to  be  ascertained  by  the  chief  clerk  in 
chambers.  Patent  Floor  Cloth  Co,,  In  re,  Dean 
and  Oilberfe  Claim,  41  L.  J.,  Ch.  476  ;  26  L.  T. 
467. 

By  articles  of  association  of  a  company  it  was 
provided  that,  in  case  of  the  dismissal  of  the 
manager,  he  should  be  paid  the  full  amount  of 
money  paid  upon  his  shares.  A  resolution  was 
passed  to  wind  up  the  company,  and  he  was 
appointed  liquidator.  He  had  paid  2,000Z.  on 
his  shares,  and  received  400^.  for  remuneration 
as  liquidator : — Held,  that  the  winding-up  was 
equivalent  to  his  dismissal,  and  that  he  was 
entitled  to  prove  in  the  winding-up  for  2,0002., 
subject  to  a  set-off  of  the  400Z.  Imperial  Wine 
Co,,  In  re,  Shirreft  Case,  42  L.  J.,  Ch.  5  ;  L.  R. 
14  Eq.  417  ;  20  W.  R.  966. 

See  also  Boston  Deep  Sea  Fishing  Co,  v. 
Ansell,  supra. 

Effect  of  g.  10  of  Jndieature  Aot,  1875.] 

— The  rule,  in  bankruptcy  that  servants'  wages 
shall  be  paid  in  priority  to  all  other  debts,  is  by 
8.  10  of  the  Judicature  Act,  1875,  extended  to 
windings-up.  Album  Steel  and  Wire  Ch.,  In  re, 
(7  Ch.  D.  647)  followed.  Association  of  Land 
Financiers,  In  re,  50  L.  J.,  Ch.  201 ;  16*  Ch.  D. 
373 ;  43  L.  T.  753  ;  29  W.  R.  277. 

See  also  cases  sub  tit.  COMPANY. 

ii.  Damages, 

Aocmal  and  Nature  of  Bight.] — A  lleclaration 
8tate<l,  that  in  consideration  that  the  plaintiff 
would  agree  to  enter  into  the  service  of  the 
defendant  as  a  courier  on  the  Ist  June,  and  travel 
with  him  on  the  continent  of  Europe  as  a  courier 
for  three  months,  and  to  be  ready  to  start  with 
him  on  such  travels  on  that  day,  for  a  monthly 
salary,  the  defendant  agreed  to  employ  the  plain- 
tiff on  and  from  the  Ist  June,  for  three  months, 
to  travel  with  him  on  the  continent  of  Europe, 
and  to  start  on  such  travels  with  the  plaintiff  on 
that  day,  and  to  pay  him  the  monthly  salary 
during  the  continuance  of  such  service.  Aver- 
ment of  readiness  and  willingness  of  the  plaintiff 
to  perform  the  agreement.  Breach,  that  the 
defendant,  before  the  1st  June,  refused  to  employ 
the  plaintiff,  and  wholly  discharged  the  plaintiff 
from  his  agreement,  and  from  being  ready  and 
willing  to  perform  it ;  and  the  defendant  broke. 


put  an  end  to,  and  determined  his  promise  and 
engagement  :  —  Held,  that  the  plaintiff  wa» 
entitled  to  commence  an  action  before  the  1st 
June,  to  recover  damages  for  breach  of  the 
agreement.  HocJister  v.  De  Latour,  2  El.  &  Bl. 
678  ;  22  L.  J.,  Q.  B.  455  ;  17  Jur.  972 ;  1  W.  R.  469. 

In  assessing  the  damages  the  jury  would  be 
justified  in  looking  to  all  that  had  happened,  or 
was  likely  to  happen,  to  increase  or  mitigate  the 
loss  of  the  plaintiff  down  to  the  day  of  the  trial. 
lb. 

An  agreement  contained  in  letters  was  entered 
into  between  the  plaintiff  and  the  defendant,  by 
which  the  former  was  to  be  employed  by  the  latt^ 
as  "  commission  agent,  at  a  salaiy  of  50Z.  a  year, 
the  engagement  to  be  terminated  at  the  expiration 
of  any  year,  on  giving  three  clear  months'  notice." 
The  terms  as  to  the  duration  of  the  engagement 
and  the  mode  of  terminating  it,  were  settled  in 
the  earlier  letters :  the  amount  of  salary  was  agreed 
to  in  the  later  letters  of  the  series,  which  later 
letters  contained  no  mention  of  the  three  months* 
notice.  The  plaintiff  entered  on  his  duties  on  1st 
April,  1860,  and  was  discharged  on  25th  March, 
1861,  without  any  previous  notice,  receiving  only 
one  year's  salary.  In  an  action  for  a  wrongfcd 
dismissal,  in  which  he  claimed  to  recover  50Z.,  the 
amount  of  a  second  year's  salaiy  : — Held,  first, 
that  the  arrangement  as  to  notice  which  had  been 
previously  agreed  to,  ran  through  all  the  subse- 
quent letters,  although  it  was  not  mentioned  in 
them,  and  that  all  terms  which  had  been  pre- 
viously settled  were  unaffected  by  the  subse- 
quent letters  about  the  amount  of  remuneration. 
M'Kean  v.  Cowley,  7  L.  T.  828. 

Held,  secondly,  that  the  damages  were  unliqui- 
dated, and  the  plaintiff  was  not  entitled  to 
recover  the  whole  of  the  second  year's  salary,  but 
so  much  as  would  compensate  him  for  the  loss 
of  an  opportunity  of  earning  50Z.,  against  which 
should  be  set  something  for  the  saving  of  bis 
time  and  labour  by  his  not  having  to  earn  it.  lb, 

Kode  of  AsMSsing.]— The  plaintiff  was  engaged 
by  the  defendant  to  superintend  draining  opera- 
tions upon  his  estate,  at  a  salary  of  21,  per  week 
and  a  house  to  live  in,  or  13Z.  per  annum  in  lieu 
of  it,  and  was  also  to  receive  a  gift  of  20^.  if  he 
remained  till  Lady-day.  Before  the  expiration 
of  the  term  the  plaintiff  was  wrongfully  dismissed, 
and  ordered  to  leave  the  house ;  but  he  refused, 
and  the  defendant  accordingly  removed  his  goods 
into  a  bam.  The  bam  was  broken  into,  and 
some  of  the  goods  damaged,  and  701,  taken  from 
a  bureau.  In  an  action  for  a  wrongful  dismissal : 
— Held,  that  in  assessing  the  damages,  the  jury 
had  a  right  to  take  into  consideration  the  gift  of 
201,  which  the  plaintiff  might  have  earn^,  but 
not  the  damage  to  the  goods,  or  the  money  lost, 
as  there  was  no  relationship  of  landlord  and 
tenant  existing,  and  therefore  that  the  defendant 
had  a  right  to  remove  the  goods.  Lake  v.  Camp* 
bell,  5  L.  T.  582. 

In  estimating  damages  for  the  wrongful  dis- 
missal of  a  servant,  the  jury  should  take  into 
account  the  salary  and  not  any  commission 
obtained  by  him.  ffartland  v.  General  Exchange 
Bank,  14  L.  T.  863. 

A  servant  is  not  entitled  to  his  full  salary  for 
the  unexpired  period  of  the  contract  for  service, 
but  that  is  to  be  reduced  by  the  probabilities  of 
his  having  other  employment  during  that  period. 
lb. 

The  employer  being  a  company  afterwards 
ordered  to  be  wound  up,  that  fact  also  should  be 
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taken  into  consideration  in  estimating  tbe  loss 
sustained  by  the  seryant  through  his  dismissal. 
lb. 

By  a  deed  of  apprenticeship  the  plaintiff  bound 
himself  as  apprentice  to  the  defeudants  to  learn 
the  business  of  a  draper  for  the  term  of  four 
years  from  May,  1887,  and  the  defendants 
coTcnanted  to  instruct  the  plaintiff  and  provide 
him  with  food  and  lodging  during  that  term. 
It  was  provided  by  the  de^  that,  if  during  the 
term  the  plaintiff  shewed  want  of  interest  in  his 
work,  it  should  be  lawful  for  the  defendants  to 
cancel  the  deed  upon  giving  him  a  week^s  notice. 
In  October,  1888,  the  defendants  summarily  and 
without  any  notice  dismissed  the  plaintiff,  assign- 
ing as  the  reason  of  his  dismissal  that  he  had 
been  guilty  of  frequent  acts  of  insubordination, 
and  had  gone  out  at  night  without  permission. 
The  plaintiff  having  brought  an  action  for  wrong- 
ful dismissal  in  breach  of  the  apprenticeship 
deed,  the  jury  found  that  he  had  not  been  guilty 
of  the  misconduct  imputed,  and  that  no  grounds 
existed  justifying  the  defendants  in  dismissing 
him  without  notice,  but  that  grounds  did  exist 
which  would  have  justified  them  in  dismissing 
him  with  a  week's  notice.  On  the  question  of 
the  measure  of  the  damages  to  which  the  plain- 
tiff was  entitled  under  those  circumstances,  the 
judge  directed  the  jury  that,  although  they 
might  take  into  consideration  as  an  element  in 
the  case  the  fact  that  the  defendants  would  have 
been  justified  in  dismissing  the  plaintiff  with  a 
week's  notice,  they  were  not  bound  to  limit  the 
damages  to  tlie  vidue  of  the  week's  notice  which 
he  had  lost : — ^Held,  that  this  was  no  misdirec- 
tion. Jfaw  y.  Jones,  59  L.  J.,  Q.  B.  542 ;  25 
Q.  B.  D.  107  ;  63  L.  T.  347  ;  38  W.  R.  718  ;  64 
J.  P.  727. 

Baluy  and  Bzpenies.] — ^The  directors  of 

a  mining  company  in  South  America  agreed  to 
employ  the  plaintiff  as  superintendent  of  mines, 
for  three  years,  at  a  salary  increasing  yearly ; 
and  the  directors  were  at  liberty  to  dissolve  the 
agreement  at  any  time,  on  giving  him  twelve 
months'  notice,  or  paying  him  twelve  months' 
salary  in  lieu  of  such  notice,  and  a  reasonable 
sum  towards  defraying  his  expenses  to  England ; 
and,  if  he  served  the  three  years,  he  should  be 
entitled  to  the  expenses  attending  the  return  of 
himself  and  family.  The  directors  dismissed  him 
before  the  expiration  of  the  second  year,  without 
giving  him  notice  or  paying  him  the  year's 
salary : — Held,  that  he  was  only  entitled  to  one 
year's  salary  from  the  date  of  bis  dismissal,  and 
to  his  own  expenses  for  his  return  to  England ; 
and  the  jury  naving  found  for  those  sums  only, 
the  court  refused  to  increase  the  verdict  by  adding 
expenses  incuired  by  the  plaintiff  for  the  return 
of  nis  family,  or  for  the  s^ry  which  would  have 
accrued  from  the  time  of  his  dismissal  to  the  end 
of  the  third  year  when  his  service  would  have 
terminated.  FreTuth  v.  Brooke,  4  M.  &  P.  11  ;  6 
Bing.  354  ;  8  L.  J.  (0.8.)  0.  P.  91. 

Where  in  an  action  by  a  servant  for  a  wrongful 
dismiffial,  tbe  jury  awarded  a  sum  equal  to  twelve 
months'  salary,  the  plaintiff  having  been  dis- 
charged after  about  one  quarter's  service : — Held, 
not  excessive.  Smith  v.  Thompson,  8  C.  B.  44 ; 
18  L.  J.,  C.  P.  314. 

When  Hominal.] — Only  nominal  damages 

are  recoverable  for  breach  by  the  employer  of  a 
contract  of  hiring,  if  the  person  hired  could  have 
at  once  obtained  other  employment  of  a  precisely 


similar  kind,  which  a  reasonable  man  would  have 
accepted.  Afaedonnell  v.  Martden,  1  Cab.  &  E. 
281. 

The  plaintiff  entered  into  a  contract  by  which 
he  became  for  a  fixed  period  of  two  years 
manager  to  a  firm  consisting  of  four  partners. 
The  agreement  provided  that  he  coula  be  dis- 
charged on  a  month's  written  notice,  in  which 
case  the  employers  were  to  pay  him  the  salary 
for  the  remainder  of  the  fixed  period.  Before 
the  two  years  expired  the  partnership  of  the  em- 
ployers was  dissolved,  two  members  leaving  the 
firm.  No  notice  was  given  to  the  plaintiff,  who, 
on  hearing  of  tbe  di^lution,  refused  the  offer 
of  the  new  firm  to  continue  his  employment  on 
the  old  terms,  and  claimed  the  salary  for  the 
remainder  of  the  two  years : — ^Held  (Lord  Esher, 
M.R.,  dissenting),  that  there  had  been  a  breach 
of  agreement  in  respect  of  which  the  plaintiff 
was  entitled  to  recover,  but  the  damages  must  be 
nominal  only,  because,  by  reason  of  the  offer  of 
the  new  firm,  he  need  not  have  suffered  any 
damage  at  alL  Brace  v.  Colder,  64  L.  J.,  Q.  B. 
582  ;  [1895]  2  Q.  B.  253 ;  14  B.  473 ;  72  L.  T. 
829  ;  69  J.  P.  693— C.  A. 

By  an  agreement  of  August  18,  1892,  tbe 
defendant  company  engaged  the  plaintiff  as 
musical  director  of  their  theatre  until  October  1, 
1895,  upon  certain  terms  as  to  salary,  with  a 
provision  that  the  plaintiff's  name  should  be 
announced  in  certain  daily  newspapers,  and  on 
bills  and  programmes.  It  appeared  that  the 
most  important  duty  of  a  musical  director  is  to 
conduct  the  orchestra.  The  plaintiff  had  con- 
ducted three  pieces  at  the  defendants'  theatre 
with  perfect  success,  when  a  piece  was  brought 
out  which  was  conducted  by  the  composer. 
Since  that  time  tbe  plaintiff  had  not  been  called 
on  to  conduct  or  peif  orm  the  duties  of  his  office, 
but  his  salary  had  been  paid  under  the  agree- 
ment, and  it  was  conmion  ground  that  he  was 
still  musical  director  of  &e  theatre : — Held, 
that  the  stipulation  that  the  plaintiffs  name 
should  appear  as  musical  director  meant,  that 
such  a  state  of  things  should  exist  that  the  defen- 
dants should  be  in  a  position  truly  to  make  such 
an  announcement ;  or,  in  other  words  that  they 
should  employ  him  in  that  capacity,  and  the 
plaintiff,  though  it  had  not  been  shewn  that  his 
non-employment  had  interfered  with  his  obtain- 
ing another  post,  was  entitled  to  more  than 
nominal  dami^^es.  Bwnning  v.  Lyric  Theatre^ 
71  L.  T.  396. 

Diimiisal  of  Colleetor— -Property  in  Collecting 
Books — Expenset.] — The  defendants  were  a 
friendly  society,'  and  the  plaintiff  wa^  one  of 
some  1,300  persons  employed  by  them,  at  a 
remuneration  fixed  by  the  committee  of  manage- 
ment, to  collect  the  weekly  premiums  of  the 
members  of  the  society.  Rule  16  of  the  society's 
enrolled  rules  provides  (inter  alia)  as  follows : 
**  The  society  shall  have  an  unlimited  number  of 
collectors.  The  collectors  shall  be  furnished  with 
books  at  the  society's  expense  (the  said  books  to 
be  the  property  of  tbe  society),  in  which  they 
shall  enter  tiie  names,  ages,  residences,  date  of 
entrance  and  premiums  of  all  the  members  they 
may  collect  from.  ...  If  any  collector  resign 
or  be  dismissed,  he  shall  deliver  up  all  ...  . 
collecting  books  ....  being  the  property  of  or 
belonging  to  the  society  to  the  treasurer,  agent  or 
any  other  person  or  persons  duly  authorised  to 
receive  the  same."  It  was  the  usual  practice  for 
a  person  desiring  to  become  a  collector  of  the 
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society  to  purchase  the  collecting  book  of  a 
collector  desiring  to  resign,  and  the  bargain 
between  them  for  the  sale  and  purchase  of  the 
book,  though  made  outside  the  society,  was  recog- 
nised by  the  society.  In  accordance  with  the 
said  practice  the  plaintiff  purchased  for  1S5Z.,  the 
collecting  book  of  one  J.,  a  collector,  and  paid 
that  sum  to  J.  with  the  knowledge  and  approval 
of  the  society's  secretary,  and  was  thereupon 
appointed  a  collector  in  J/s  place  and  district. 
A  few  months  afterwards,  with  their  knowledge 
and  approval,  he  purchased  and  paid  50^  for  the 
collecting  book  of  K.,  another  collector.  In  the 
first  page  of  each  book  was  the  usual  printed 
notice,  "The  collector  shall  be  furnished  with 
books  at  the  society's  expense.  Such  books  to  be 
the  society's  property,"  and  on  the  back  of  each 
book,  as  was  the  usual  practice,  there  was  printed 
the  plaintifiPs  name,  "  M.  EUwood,"  and  also  the 
defendants'  name.  The  plaintiff  was  subse- 
quently dismissed  from  his  office  of  collector,  and 
in  an  action  by  him  in  the  Liverpool  Passage 
Court  to  recover  damages  ^m  the  defendants 
for  wrongful  dismissal  and  the  detention  of  his 
collecting  books,  the  jury  found  that  he  was 
rightfully  dismissed  and  that  he  had  an  interest 
in  the  books  amounting  to  50Z.,  whereupon  judg- 
ment was  entered  for  the  defendants  on  the  claim 
for  wrongful  dismissal,  and  for  the  plaintiff  as  to 
the  books  for  50Z.,  damages  Is.  On  appeal  from 
the  finding  and  judgment  in  favour  oi  the  plain- 
tiff, it  was  held,  by  the  Exchequer  Division 
(Kelly,  G.B.,  and  Stephen,  J.),  overruling  that 
finding  and  judgment,  that  the  books  were  the 
property  of  the  society,  and  that  the  plaintiff 
had  never  had  any  property  or  any  interest  what- 
ever in  them  recognisable  by  law  or  giving  him 
any  right  of  action  against  the  defendants,  and 
that  the  question  of  his  interest  in  the  books 
oaght  not  to  have  been  left  to  the  jury.  Ellwood 
V.  Liverpool  Victoria  Legal  Friendly  Society^  42 
L.  T.  694  ;  44  J.  P.  508. 

Per  Stephen,  J. :  Had  the  plaintiff  been  wrong- 
fully dismissed,  the  fact  of  his  having  paid  money 
for  the  books,  in  order  to  obtain  the  appointment 
of  collector,  might  have  been  a  matter  to  go  to 
the  jury  for  their  consideration  with  regs^  to 
the  amount  of  damages  for  wrongful  dismissal 
Ih, 

XTnder  Xatter  and  Servant  Act]  — A  work- 
man dismissed  without  notice,  contrary  to  the 
contract  of  service  could  recover  compensation 
before  two  justices  under  the  Master  and  Ser- 
vant Act,  1867  (repealed).  Shaw  v.  Alderton, 
44  L.  J.,  M.  C.  160 ;  32  L.  T.  724  ;  23  W.  B. 
730. 


f.  Frooeedinffs. 

i.  Pleadingt, 

AotLoni  by  flerranti — Clai]ii.]^A  declaration 
stated,  that,  on  the  15th  October,  1845,  in  con- 
sideration that  the  plaintiff  would  ^ter  into  the 
service  of  the  defendant,  and  serve  him  for  a 
certain  time,  to  wit,  from  the  day  and  year 
aforesaid,  until  the  service  should  be  determined 
by  reasonable  notice  in  that  behalf  on  either 
side,  the  defendant  promised  the  plaintiff  to 
retain  and  employ  him,  and  to  continue  him  in 
such  service  until  such  service  should  be  deter- 
mined, to  wit,  by  reasonable  notice  in  that 
behalf  as  aforesaid.  Averment,  that  the  plaintiff 
afterwards  entered  into  the  service  of  the  defen- 


dant, and  has  always,  from  the  commencement 
thereof,  been  ready  and  willing  to  remain  and 
continue  in  his  service  ;  and  during  all  that  time 
tendered  and  offered  himself  to  serve  the  defen- 
dant. Breach,  that  he  did  not  nor  would  continue 
the  plaintiff  in  his  service,  but,  on  the  contrary 
thereof,  did  afterwards  refuse  to  suffer  him  to 
continue  any  longer  in  his  service,  and  wrongfully 
discharged  him  therefrom  without  previous  notice 
in  that  behalf : — ^Held,  first,  that  it  was  not 
necessary  for  the  plaintiff  to  shew  that  he  gave 
no  notice  to  determine  the  service.  Wilkinson  v. 
Gaeton,  9  Q.  B.  137  ;  15  L.  J.,  Q.  B.  339  ;  10  Jur. 
804. 

Held,  secondly,  that  the  discharge  sufficiently 
appeared  to  have  been  after  the  commencement 
of  the  service.    Ih 

DefBnces.] — ^A  plaintiff  declared  upon  a  breach 
of  contract,  by  which  the  defendant  agreed  to 
make  her  an  annual  allowance  for  her  main- 
tenance and  instruction,  until  he  should  require 
her  services  as  a  governess  of  his  children.  The 
defendant  pleaded,  that  he  entered  mto  the  agree- 
ment in  the  belief  and  on  the  representation  by 
the  plaintiff  that  she  was  an  honest  and  moral 
person,  and  a  fit  and  proper  person  for  the  situ- 
ation ;  that  the  defendant  hiad  discovered  that 
she  had  become  and  was  an  immoral  and  dishonest 
person,  and  wholly  unfit  and  improper  for  the 
situation,  and  a  person  whom  it  would  have  been 
very  improper  and  wrong  to  employ  as  governess 
of  his  children  ;  and  that  he  therefore  rescinded 
the  contract,  and  gave  her  notice  : — ^Held,  that 
the  plea  was  bad,  as  being  too  general  and 
uncertain.  Burgess  v.  Beauinonty  2  D.  &  L.  590 ; 
8  Scott  (N.K.)  669  ;  7  Man.  &  G.  962  ;  14  L.  J., 
a  P.  13  ;  9  Jur.  14. 

To  an  action  for  work  and  services,  the  defen- 
dants pleaded  that  the  claim  was  in  respect  of 
wages  for  work  done  by  the  plaintiff,  as  master 
of  a  boat  used  by  the  defendants  for  the  carriage 
of  goods,  they  being  common  carriers,  and  that 
it  was  agreed  that  the  plaintiff,  as  master  of  the 
boat,  should  be  chargeable  for  all  pilferings, 
losses,  and  damages  to  goods  under  his  charge, 
and  that  the  amount  should  be  deducted  from  his 
wages,  and  might  be  pleaded  as  a  set-off.  The 
plea  alleged  the  pilferage  of  a  pipe  of  wine,  while 
under  the  plaintiff's  charge,  and  claimed  to  set 
off  the  damages  sustain^  by  the  defendants 
in  consequence  against  the  plaintiff's  claim : — 
Held,  that  the  plea  was  bad,  as  amounting  to  the 
general  issue,  Cleworth  v.  Plchford,  8  D.  P.  0. 
873. 

The  plaintiff  sued  for  commission  and  wages 
due  to  him  on  a  contract,  whei*eby  he  agreed  with 
the  defendants  to  sail  for  them  to  Bonny  Kiver, 
and  purchase  for  them  1,200  tons  of  palm  oil, 
and  ship  it  on  board  of  their  ships ;  that  he 
would  faithfully  abide  by  their  instnictions,  and 
would  not  aid  or  assist,  directly  or  indirectly,  the 
trading  of  any  other  ships  or  cargoes,  by  giving 
advice  for  the  purpose  of  selling  or  bartering 
such  cargoes  for  palm  oil,  except  so  far  as  it  might 
be  rendered  necessary  for  carrying  the  agreement 
into  effect,  and  for  the  defendants'  benefit,  under 
the  penalty  of  the  forfeiture  of  his  commission 
and  wages.  The  defendants  pleaded,  that  they 
were  merchants  in  Liverpool,  trading  to  the  coast 
of  Africa,  and  having  trading  establishments 
there ;  that  they  were  desirous  of  sending  out  an 
agent  there,  to  purchase  and  ship  for  them  palm 
oil,  and  to  conduct  exclusively  their  trading  and 
take  charge  of  their  property  there,  which  the 
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plaintiff  and  H.  and  A.  well  knew ;  and  that  he 
and  those  persons,  contriving  to  defraud  the 
defendants,  fraudulently  conspired  and  agreed 
together  that  H.  and  A.  should  fit  out  two  ships 
for  the  coast  of  Africa,  and  that  the  plaintiff 
should  obtain  the  employment  as  agent  for  the 
defendants,  and  under  colour  and  by  means  of 
such  employment,  and  without  the  defendants* 
knowledge,  and  in  fraud  of  his  agreement  with 
them,  should  assist  and  advise  H.  and  A.  in  the 
trading  of  their  ships,  and  the  selling  and  barter- 
ing the  cargoes  for  palm  oil,  and  should  assist 
the  ships  by  employing  workmen  and  servants  of 
the  d^endieints  upon  them,  and  endeavour  to 
establish  a  trade  for  H.  and  A.,  in  competition 
with  and  to  the  prejudice  of  the  defendants  ;  that, 
in  pursuance  of  such  conspiracy,  they  fitted  out 
ships,  and  the  plaintiff  obtained  the  employment 
as  agent,  and  induced  the  defendants  to  enter 
into  the  agreement,  for  the  purposes  before 
stated ;  and  that  he  did,  under  the  colour  of  his 
employment,  and  without  the  defendants*  know- 
ledge, and  in  fraud  of  his  agreement,  aid  and 
assist  H.  and  A.  in  the  trading  of  their  ships,  and 
supplied  them  with  palm  oil,  by  employing  the 
defendants*  workmen  and  servants  upon  them, 
and  in  other  ways  assisted  them  in  the  bartering 
their  cargoes  for  palm  oil,  and  in  establishing  a 
rival  trade  to  the  defendants : — Held,  that  the 
plea  was  bad ;  for  that  the  mere  conspiracy  to 
enter  into  the  agreement,  for  the  purposes  therein 
stated,  could  not  vitiate  the  agreement  itself  when 
carried  into  effect ;  and  the  actual  aiding  and 
assisting  of  H.  and  A.,  which  was  charged  against 
the  plaintiff,  was  not  such  as  was  specified  in  the 
agreement.  Heminffioay  v.  HamiWm,  4  M.  &  W. 
115. 

To  a  declaration  which  stated  that  the  plain- 
tiff agreed  with  the  defendants  to  act  as  their 
salesman  for  one  year,  and  not  to  be  connected 
with  any  other  house  in  disposing  of  their  goods, 
and  that  they  agreed  to  pay  the  plaintiff  200Z. 
for  such  servitude ;  that  the  plaintiff  entered 
into  the  defendants'  employ  and  continued 
therein,  and  was  not  connectod  with  any  other 
house,  and  had  always,  until  the  expiration  of 
one  year  from  the  agreement,  been  ready  and 
willing  and  offered  to  remain  in  such  employ,  and 
not  to  be  connected  with  any  other  house. 
Breach,  that  the  defendant  would  not  suffer  the 
plaintiff  to  act  as  salesman  for  the  remainder  of 
the  year,  but  discharged  the  plaintiff,  and  had 
not  paid  the  200Z.  The  defendants  pl^uled,  as 
to  the  non-payment  of  the  200Z.,  that  after  the 
plaintiff  ceased  to  be  in  their  employ,  and  during 
the  year,  the  plaintiff  entered  into  the  service  of 
the  house  of  other  persons,  and  became  connected 
with  it  in  disposing  of  their  goods  : — Held,  bad 
on  special  demurrer,  as  an  argumentative  denial 
of  the  plaintiff's  readiness  and  willingness  to 
remain  in  defendants*  employ.  Spotswood  v. 
Barrovo,  1  Ex.  804  ;  5  D.  &  L.  373 ;  17  L.  J.,  Ex. 
98. 

Beplieation.] — Debt  for  wages.  Plea,  that  if 
plaintiff  became  intoxicated  at  any  time  during 
the  service  he  should  lose  the  wages  then  due  : 
and  that  plaintiff  became  intoxicated  and 
thereby  forfeited  the  wages.  Replication  that 
defendant  exonerated  plaintiff  from  the  for- 
feiture, and  agreed  to  pay  plaintiff  for  the 
service  already  performed,  and  continued  to 
employ  him  as  such  servant ;  and  that  part  only 
of  the  wages  in  the  declaration  mentioned 
accrued  before  he  became  drunk,  and  the  residue 


afterwards : — Held,  on  demurrer,  that  the  repli- 
cation was  bad  as  disclosing  no  consideration  for 
the  agreement  therein  stated,  the  future  services 
affording  no  valuable  consideration  and  no 
moral  consideration  being  issuable  from  the 
situation  of  the  parties.  MonkUm  or  JUanknian 
V.  Shepherdson,  11  Ad. &  E.  411 ;  3  P.&  D.  182  ;  9 
L.  J.,  Q.  B.  134. 

Amendments.] — A  declaration  stated  an  agree- 
ment whereby  the  defendant  agreed  to  employ 
the  plaintiff,  as  a  journeyman  baker,  for  four 
years,  and  to  pay  him  weekly  wages,  and  also 
additional  sums  in  the  three  last  years  of  the 
term.  Breaches,  that  the  defendant,  before  the 
expiration  of  the  term,  wrongfully  discharged 
the  plaintiff  from  his  employ  ;  that  the  defen- 
dant did  not  pay  the  plaintiff  the  weekly  wages 
for  the  remainder  of  the  term,  and  that  the 
defendant  did  not  pay  the  plaintiff  the  additional 
sums  which  he  would  have  been  entitled  to,  if  he 
had  continued  in  the  employ  of  the  defendant. 
General  demurrer,  and  joinder  therein,  to  the 
two  last  breaches : — Held,  that  the  proper  course 
was  to  have  applied  to  a  judge  to  strike  out 
those  breaches,  and  that,  upon  this  record,  they 
could  not  be  treated  as  surplusage.  iMsh  v. 
RvAtell,  4  Ex.  637. 

iMneg  railed.] — To  an  action  for  wrongfully 
discharging  the  plaintiff  from  the  defendants* 
service,  as  a  traveller  and  salesman,  the  defen- 
dants pleaded  that  the  plaintiff  ^refused  to  obey 
their  lawful  and  reasonable  commands  with 
reference  to  the  plaintiff's  conduct  and  proceed- 
ings in  the  employ,  and  that  the  plaintiff  received 
from  customers  of  the  defendants  moneys  which 
he  wrongfully  appropriated  to  his  own  use, 
wherefore  the  defendants  did,  by  reason  of  the 
premises,  I'efuse  to  continue  the  plaintiff  in  their 
employ,  and  therefore  discharged  him.  At  the 
trial  it  was  proved  that  the  plaintiff  had  mis- 
appropriated the  defendants'  moneys,  but  the 
fact  of  such  misappropriation  was  not  known  to 
the  defendants  until  after  they  had  discharged 
him : — Held,  that,  the  defendants  having  justifi- 
able cause  for  discharging  the  plaintiff,  the 
judge  was  wrong  in  leaving  it  to  the  jury 
to  say  whether  they  discharged  him  for  that 
cause,  for  that  their  motive  and  intention  were 
not  in  issue  under  the  replication  de  injuria. 
SpoUvoood  V.  Barrow^  6  Ex.  110 ;  19  L.  J.,  Ex. 
226. 

In  an  action  for  a  breach  of  the  contract  to 
employ  the  plaintiff  for  a  given  time,  charging 
the  defendant  for  having  wrongfully  and  with- 
out reasonable  and  probable  cause  dismissed  the 
plaintiff,  the  defendant  pleaded  that  he  did  not 
wrongfully,  without  reasonable  or  probable 
cause,  dismiss  the  plaintiff  as  alleged : — Held, 
that  this  merely  put  in  issue  the  fact  of  the  dis- 
missal, the  rest  being  immaterial.  Pmnell  v. 
Bradbury,  7  C.  B.  201  ;  18  L.  J.,  0.  P.  116  ;  13 
Jur.  349. 

The  defendant  haa  been  the  clerk  of  the  plain- 
tiffs, under  an  agreement  for  140Z.  a  year,  deter- 
minable by  three  months'  notice  or  payment  of 
three  months*  salary,  and  had  been  dismissed 
without  notice.  In  a  plaint  in  a  county  court 
for  money  had  and  received,  he  claimed  to  setoff 
three  mouths*  salary,  which  claim  was  disputed 
on  the  ground  that  his  conduct  to  the  plaintiffs 
justified  his  immediate  dismissal : — Held,  first, 
that  whether  his  conduct  justified  his  immediate 
dismissal  was  a  question  of  fact.    Jiait  Anglian 
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Ry,  V.  Lyth/oe,  10  0.  B.  727  ;  2  L-  M.  &  P.  221  ; 
20  L.  J.,  C.  P.  84. 

Held,  secondly,  that  the  dismissal,  for  whateyer 
cause,  was  not  wrongful,  inasmuch  aa  it  was 
authorisetl  by  the  terms  of  the  agreement.    lb. 

Held,  thirdly,  that  as  the  plaintifb,  upon  such 
dismissal,  became  liable  immediately  to  pay  the 
defendant  three  months*  salary,  his  claim  for 
such  salary  was  the  proper  subject  of  a  set-off. 

In  an  action  for  a  wrongful  dismissal  from  an 
employment,  the  dismissal  being  justified,  it  is  for 
the  jury  to  say  not  only  whether  matter  of  fact 
existed  which  would  be  a  yalid  ground  of  dis- 
missal, but  whether  the  dismissal  was  bonA  fide 
and  really  on  such  a  ground.  Smi^  t.  AUen^ 
3  F.  &  F.  167. 

In  an  action  for  a  wrongful  dismissal  of  a 
servant  who  had  been  retained  under  an  annual 
salary,  but  had  assented  to  a  proposal  not  to 
be  paid  further  salary  until  works  should  be 
resumed  which^had  not  in  fact  been  resumed :  — 
Held,  that  it  was  for  the  jury  to  say  whether 
the  original  contract  had  been  put  an  end  to, 
and  if  so,  the  defence  arose  under  a  plea  of 
rescission.  HopUvM  y.  Wanottrocht^  2  F.  ft  F. 
368. 

Allegation  of  Xnowledgo.] — In  an  action 

by  an  attorney's  clerk  for  improperly  dismissing 
him,  plea,  that  he  conspired  with  A.,  and,  in  pur- 
suance of  that  conspiracy,  was  guilty  of  acts  of 
misconduct  which  came  to  the  defendant's  know- 
ledge, who  thereupon  dismissed  him : — Held,  that, 
to  support  the  plea,  it  was  necessary  for  the 
defenaant  to  shew  that  he  knew  and  acted  upon 
the  knowledge  of  the  misconduct  when  he  dis- 
missed the  plaintiff.  Mercer  y.  Whall^  6  Q.  B. 
447  ;  14  L.  J.,  Q.  B.  267  ;  9  Jur.  676. 

Broaoh  of  Speoial  Agreement!.] — ^Where, 

in  a  declaration,  it  was  stated  that  by  agree- 
ment, after  reciting  that  the  defendsmt  had 
requested  the  plaintiff  to  enter  into  his  employ- 
ment, it  was  witnessed  that  the  parties  mutually 
agreed  as  follows :  first,  the  plaintiff  agreed  to 
serve  the  d^endant  for  seven  years,  at  a  salary 
of  lOOZ.  a  year ;  secondly,  the  defendant  agreed, 
during  the  continuance  of  the  term,  that  he 
would  pay  the  salary,  and  if  the  defendant 
should,  from  any  cause  whatever,  give  up  the 
business,  or  not  require  the  plaintiff's  services, 
then  he  would  use  his  best  endeavours  to  pro- 
cure for  him  employment  in  some  similar  busi- 
ness, at  an  equal  salary,  or,  in  case  he  should  be 
unable  to  do  so,  the  defendant  would  pay  to  the 
plaintiff  1001,  a  year  during  the  resiaue  of  the 
term ;  and  the  declaration  averred  general  per- 
formance, and  that  the  plaintiff  entered  the 
service  ;  and  that,  although  the  plaintiff  was 
ready  and  willing  to  continue,  yet  uie  defendant 
would  not  continue  the  plaintiff  in  his  employ 
until  the  expiration  of  the  term,  but  during  the 
term  wrongfully  discharged  him,  without  reason- 
able or  probable  cause  ;  and  although  the  defen- 
dant, during  the  term,  did  not  nor  would 
continue  the  plaintiff  in  his  employ,  but  dis- 
charged him,  yet  the  defendant  did  not  use  his 
best  or  any  endeavours  to  procure,  nor  did  he 
procure,  the  plaintiff  employment  in  some 
similar  business,  at  an  equal  salary,  but  had 
wboUy  failed  : — Held,  first,  that  it  was  a  breach 
well  assigned  to  say  that  the  defendant  had  not 
used  his  best  endeavours  to  procure  for  the  plaintiff 
employment  in  some  similar  business,  and  that 


it  was  not  necessary  to  negative  that  the  defen- 
dant had  paid  a  salary  of  lOOl.  a  year,  for  that 
the  undertaking  to  use  his  best  endeavours  was 
absolute  and  independent,  and  that  there  was 
not  merely  an  alternative  undertaking  either  to 
use  his  best  endeavours  or  to  pay  lOOZ.  a  year. 
Butt  v.  NUtidge,  1  El.  &  Bl.  99  ;  22  L.  J.,  Q.  B. 
73 ;  17  Jur.  278. 

Held,  secondly,  that  it  was  not  necessary  to 
aver  a  request  by  the  plaintiff  to  the  defendant 
to  use  his  best  endeavours,  nor  that  he  was  ready 
and  willing  to  accept  a  situation.    Ih, 

Held,  that  a  plea,  tnat  when  the  plaintiff  was  dis- 
charged the  defendant  was,  and  thence  hitherto 
had  been,  wholly  unable  to  procure  for  the 
plaintiff  any  such  employment,  was  bad  on 
general  demurrer,  for  it  tendered  an  immaterial 
issue,  assuming  a  breach  of  the  agreement  to  be 
charged  in  the  declaration  which  was  wholly 
different  from  the  breach  actually  there  assigned. 
Ih, 

A  declaration  alleged  that,  in  consideration 
that  the  plaintiff  woim  enter  into  the  employ  of 
the  defendant  in  the  capacity  of  European  cor- 
respondent of  a  newspaper  called  the  **Kew 
York  Courier  and  Inquirer"  until  the  service 
should  be  determined  by  due  and  customary 
notice  on  either  side,  and  for  a  salary,  the  defen- 
dant promised  to  retain  the  plaintiff  and  to  pay 
the  salary,  and  to  continue  him  in  such  service 
until  determined  as  aforesaid.  Breach,  the 
wrongful  discharge  of  the  plaintiff  without 
notice,  and  without  reasonable  or  probable  cause. 
Plea,  that  the  engagement  and  promise  were  upon 
the  terms  and  condition  that  the  plaintiff  should 
by  every  steamer  from  Liverpool  to  New  York 
forward  a  letter  to  the  newspaper  office  contain- 
ing European  news ;  and  that  whilst  so  employed 
the  plaintiff  wrongfully  neglected  to  forward 
any  letter  containing  such  news  by  several 
steamers,  wherefore  the  defendant  discharged 
him.  And  a  second  plea  alleged  the  engagement 
to  have  been  upon  the  terms  and  condition,  that 
the  plaintiff  might  draw  and  negotiate  bills  of 
exclumge  upon  the  defendant  for  his  salaiy  when 
due,  but  not  for  any  sum  not  due  or  before  it 
was  due;  and  that  he  wrongfully  drew  and 
negotiated  divers  bills  of  exc^nge  for  sums  of 
money  not  due,  which  bills  were  dishonoured,  to 
the  damage  of  the  defendant's  credit,  wherefore 
he  discharged  him : — Held,  that  the  pleas  shewed 
only  a  breach  by  the  plaintiff  of  stipulations  in 
the  contract  for  which  he  might  be  liable  in  a 
cross  action  for  damages,  and  were  therefore  no 
bar  to  the  action.  Oould  v.  Wehh^  4  EL  ft  BL 
933 ;  24  L.  J.,  Q.  B.  205 ;  1  Jur.  (N.8.)  821  ;  3 
W.  R.  399. 

A  declaration  stated  that  the  plaintiff  entered 
into  the  service  of  the  defendant  for  three  years 
under  an  agreement  tliat  he  (the  plaintiff)  would 
during  that  time  use  his  best  endeavours  to  pro- 
mote the  interests  of  the  defendant,  and  would 
attend  to  and  carry  out  all  reasonable  requests  i 
—  Held,  in  an  action  for  a  wrongful  dismissal 
before  the  end  of  the  term,  that  a  plea  that  the 
plaintiff  did  not  whilst  in  the  defendant's  employ 
use  his  best  endeavours  to  promote  the  interests 
of  the  defendant,  according  to  the  contract, 
wherefore  he  was  dismissed,  disclosed  a  good 
defence.  Arding  v.  LomcM^  10  Ex.  734;  24 
L.  J.,  Ex.  80. 

JuBtlfloation.] — In  an  action  for  a  wrongful 
dismissal,  there  being  a  plea  of  justification,  the 
plaintiff  is  entitled  to  have  a  verdict  taken  on 
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that  plea,  eyen  although  he  would,  on  the  declara- 
tion alone,  be  liable  to  a  nonsuit,  and  the  defen- 
dant was  held  to  be  precluded  from  taking 
adyantage,  on  the  plea  of  justification,  of  a  special 
contract,  which  he  had  himself  succeeded  in 
exduding,  as  not  being  in  writing.  Brett  t. 
PhUips,  1  F.  &  F.  398. 

Onni  of  proring  Xisoondnot.] — In  an 

action  by  a  servant  for  dismissing  him  during 
the  period  for  which  he  was  hired,  the  declara- 
tion stated  that  the  defendant  refused  to  permit 
the  plaintiff  to  continue  in  his  service  during  the 
term,  and  wrongfully  dismissed  him  therefrom. 
Plea,  that  before  the  discharge  and  dismissal  the 
plaintiff  conducted  himself  in  an  improper  and 
a  disobedient  manner,  and  disobeyed  the  defen- 
dant's lawful  orders ;  without  this,  that  he 
wrongfully  dismissed  and  dischai^ged  the  plain- 
tiff without  reasonable  cause :  —  Held,  that 
although  the  plea  might  be  bad  on  special  de- 
murrer, as  putting  in  issue  an  immaterial  allega- 
tion in  the  declaration,  yet,  as  issue  had  been 
taken  on  the  plea,  the  plaintiff's  misconduct  as 
well  as  the  fact  of  his  dismissal  was  in  issue,  and 
consequently  that  evidence  of  such  misconduct 
offered  at  the  trial  by  the  defendant  was  impro- 
perly rejected,  and  that  the  onus  of  such  proof 
lay  on  the  defendant.  Liuh  t.  JUssellt  1  L., 
M.  &  P.  369 ;  5  Ex.  203 ;  7  D.  A  L.  228 ;  19 
L.  J.,  Ex.  244  ;  14  Jur.  435. 

Aetion  by  Xaftar.] — ^A  servant  is  liable  to  an 
action  for  leaving  ms  service  without  notice. 
HuUman  v.  Boulnois,  2  Car.  &  P.  510. 

Servant    absenting    Himielf  —  Trade 

XTnion — Hon-unionisti  —  Preeonoertod  HotLoe 
— Damaget*] — ^A  miner  entered  into  a  contract 
of  service  with  the  owners  of  a  coal  mine  deter- 
minable by  fourteen  days'  notice  on  either  side, 
subject  to  regulations  under  which  he  was  liable 
to  be  dismissed  or  suspended  for  disobedience  to 
the  manager's  orders.  A  notice  was  sent  to  the 
owners  by  the  trade  union  of  which  the  miner 
was  a  member  that  at  the  expiration  of  fourteen 
days  all  non-unionists  must  descend  and  ascend 
the  mine  by  themselves.  After  this  notice  had 
expired  the  miner  refused  to  go  into  the  cage 
with  a  non-unionist.  The  miner  was  willing  to 
go  down  in  the  next  cage  that  came  up  a  few 
seconds  later,  but  the  manager  would  not  allow 
him  to  do  so.  The  same  thing  happened  on  the 
two  following  mornings : — Held,  that  the  miner 
had,  but  the  owners  had  not,  committed  a  breach 
of  contract,  and  that,  having  regard  to  the  pre- 
concerted notice  and  the  absence  of  all  right  on 
the  part  of  the  men,  the  owners  were  entitled  to 
substantial,  and  not  merely  to  nominal,  damages. 
Bowes  V.  Press,  63  L.  J.,  Q.  B.  165 ;  [1894]  1 
Q.  B.  202  ;  9  R.  302  ;  70  L.  T.  116 ;  42  W.  B.  340  ; 
58  J.  P.  280— C.  A. 

Bnfflcieney  of  Allegations.] — A  declara- 
tion stated  that  on  the  7ih  July,  1848,  it  was 
agreed  between  the  plaintiff  and  the  defendant 
that  the  defendant  and  his  wife  should  from  that 
day,  for  the  term  of  three  months,  appear  and 
perform  as  equestrians  on  the  stage,  and  in  the 
ring,  In  all  performances  and  entertainments 
which  might  be  produced  at  Antley's  amphi- 
theatre, or  elsewhere,  under  the  direction  of  the 
plaintiff,  in  such  parts  and  manner  as  the 
plaintiff  should  require,  and  should  attend  all 
rehearsals  and  calls  when  so  required,  for  a 
certain  weekly  salary  stated;   and  alleged  for 


breach,  that,  although  the  plaintiff  had  an 
establishment  at  Peebles,  in  Scotland,  under  his 
direction,  for  equestrian  performances  and  enter- 
tainments, and  although,  under  and  in  pursuance 
of  the  agreement,  and  during  the  subsistence  of 
it,  and  before  the  expiration  of  the  term  of 
three  months,  the  plaintiff  gave  notice  to  the 
defendant  that  he  (the  plaintiff)  required  the 
defendant  and  his  wife  to  join  the  plaintiff*s 
establishment  at  Peebles,  and  although  a  reason- 
able time  had  elapsed  after  the  giving  of  the 
notice,  and  before  the  commencement  of  the 
suit,  for  the  defendant  and  his  wife  to  join  the 
establishment  at  Peebles,  for  the  purpose  afore- 
said, yet  that  the  defendant  and  his  wife  would 
not,  when  required,  or  at  any  time  afterwards, 
join  the  establishment  of  the  plaintiff  at  Peebles, 
or  appear  or  assist  in  the  performances  and 
entertainments  to  be  produced  there,  but  refused 
and  neglected  so  to  do  : — ^Hdd,  that  the  promise 
to  appear  in  any  place  under  the  direction  of  the 
plaintiff,  in  the  performances  described,  in  such 
parts  and  manner  as  the  plaintiff  should  require, 
and  to  attend  all  calls  and  rehearsals,  involved 
an  engagement  so  to  join  an  establishment  of 
the  plaintiff  for  equestrian  performances  as  to 
be  ready  to  accomplish  the  objects  of  the  requisi- 
tion, and  a  refusal  to  assist  in  such  performances 
was  sufficiently  alleged  to  shew  a  breach  of  the 
defendant's  contract.  Batty  ▼.  MelUlo^  10  C.  B. 
282. 

Held,  also,  that  it  sufficiently  appeared  that 
the  performances  at  which  the  defendant  and 
his  wife  were  required  to  assist  were  perform- 
ances of  the  description  contracted  for ;  that 
the  absence  of  an  averment  that  a  reasonable 
time  had  elapsed  after  the  notice,  and  before 
the  expiration  of  the  three  months,  was  obviated 
by  the  statement  of  the  declaration  that  the 
writ  issued  on  the  23rd  August,  1848,  and  by  the 
averment  that  such  time  £nd  elapsed  before  the 
suit ;  and  that  the  breach,  substantially  shewing 
an  entire  refusal  of  the  defendant  to  perform 
his  contract,  disclosed  a  good  cause  of  action,   lb, 

ii.  Jurisdiction, 

ArbitratloB— Sy  Consent — Bar  to  Bnmmary 
Prooaedings  between  Xastor  and  Berraat.] — 

B.  became  conductor  of  a  tramway  company 
under  an  agreement  by  which  he  was  to  pay 
them  5^.,  to  be  retained,  together  with  his  wages 
for  the  current  week,  as  security  for  the  dischai^ 
of  his  duties  and  the  observance  of  the  rules  of 
the  company,  the  company  to  have  power,  iii 
case  of  any  breach  by  the  conductor  of  the  rules, 
to  retain  the  5/.  and  his  wages  for  the  current 
week  as  liquidated  damages  for  such  breach  ; 
and  it  was  provided  that  "  the  manager  of  the 
company  should  be  the  sole  judge  between  the 
company  and  the  conductor  whether  the  com- 
pany was  entitled  to  retain  the  whole  or  any 
part  of  the  5^.  and  wages  for  the  current  week 
as  liquidated  damages ;  and  that  the  certificate 
should  be  binding  and  conclusive  evidence  in  all 
courts  of  justice,  civil  and  criminal,  and  before 
all  stipendiary  and  police  magistrates,  that  the 
amount  thereby  certified  as  the  amount  to  be 
retained  was  the  true  amount  to  be  retained,  and 
should  bar  the  conductor  of  all  right  to  recover 
it."  B.  having  summoned  the  company  before 
a  police  magistrate,  under  6  &  7  Vict.  c.  86,  to 
recover  his  deposit  and  wages : — Held,  that  the 
agreement  was  not  illegal,  and  the  complaint 
being   substantially    a    civil    proceeding,    the 


855 


MASTER  AND  SERVANT— Contract  of  Hiring. 


manager^s  certificate  that  the  deposit  and  wages 
had  been  forfeited  was  conclusive  evidence  of 
the  fact,  precluding  the  magistrnte  from  making 
any  further  inquiry.  London  Tramway  Co,  v. 
BaiUy,  47  L.  J.,  M.  C.  3 ;  3  Q.  B.  D.  217  j  37 
L.  T.  499  ;  26  W.  B.  494. 


Seferenee    by    Order.] — The   plaintiff 


brought  an  action  against  the  defendants  for 
damages  for  wrongful  dismissal,  for  balance  of 
account  for  money  paid  to  the  defendants'  use, 
and  for  an  account  of  profits  on  sales  on  which 
the  plaintijS  claimed  commission.  The  defen- 
dants justified  the  dismissal,  on  the  ground  that 
the  plaintiff  had  misconducted  himself  by  wilfully 
disobeying  the  reasonable  orders  of  defendants, 
and  by  habitually  neglecting  his  duties,  and  by 
converting  to  his  own  use  money  w^hich  he  had 
received  to  the  use  of  the  defendants.  By  order 
of  a  judge  at  chambers,  the  issues  in  the  action 
were  referred  to  an  official  referee  pureuant  to 
s.  67  of  the  Judicature  Act,  1873,  the  statement 
of  defence  being  amended  by  omitting  the 
allegations  that  the  plaintiff  converted  money 
to  his  own  use: — Held,  that  the  order  of  the 
learned  judge  at  chambers  was  right.  Sacker 
V.  Bagozine,  44  L.  T.  308. 


Award   a   Bar  to  Future   Action.] — ^A 


declaration  stated,  that,  in  consideration  that  the 
plaintiff  would  enter  into  the  employ  of  the 
defendant,  in  a  certain  capacity  for  a  year,  at 
the  rate  of  five  guineas  per  week  throughout  the 
year,  the  defendant  undertook  to  employ  him  for 
a  year,  and  alleged  as  a  bi'each  that  he  dismissed 
the  plaintiff  from  his  employ  before  the  end  of 
the  year  without  any  reasonable  or  probable 
cause.  The  action,  which  was  commenced  before 
the  expiration  of  the  year,  was  referred  to  an 
arbitrator,  who  awarded  to  the  plaintiff  a  sum  of 
money  equivalent  in  amount  to  the  wages  which 
he  would  have  been  entitled  to  receive  fix>m  the 
defendant  on  the  day  the  action  was  commenced. 
No  claim  was  made  before  the  arbitrator  for 
any  compensation  in  damages  for  the  dismissal, 
except  so  far  as  the  special  count  in  the  declara- 
tion, and  the  evidence  of  the  employment  and 
the  dismissal,  might  amount  to  such  a  claim. 
The  plaintiff  having  af  tenvards  brought  an  action 
to  recover  a  compensation  in  damages  in  conse- 
quence of  the  dismissal  from  the  defendant's 
employ  before  the  end  of  the  year : — Held,  that 
the  award  was  a  bar  to  such  action.  Dunn  v. 
Murray,  9  B.  &  C.  7S0  ;  4  M.  &  By.  571 ;  7  L.  J. 
(O.S.)  K.  B.  320. 

Two  AotionB  on  the  game  Ground.] — ^A  clerk 
dismissed  in  the  middle  of  a  quarter  brought  an 
action  for  a  wrongful  dismissal,  the  declaration 
containing  a  special  count  for  such  dismissaL 
The  jury  was  directed  not  to  take  into  account 
the  services  actually  rendered  during  the  broken 
quarter,  as  they  were  not  recoverable  except 
under  a  common  count,  and  they  gave  damages 
accordingly.  The  plaintiff  then  brought  a  secoud 
action  to  recover  under  a  common  count  for  his 
services  during  the  broken  quarter  : — Held,  that 
the  action  was  not  maintainable,  because  the 
plaintiff  by  his  former  action  on  the  special  con- 
tract had  treated  it  as  an  open  contract,  and  he 
could  not  afterwards  recover  under  the  common 
count  as  for  services  under  a  rescinded  contract. 
Goodman  t.  Pocock,  15  Q.  B.  576  ;  19  L.  J., 
Q.  B.  410  ;  14  Jur.  1042.  S.  P.,  Lilly  v.  Elicin, 
11  Q.  B.  742  ;  17  L.  J.,  Q.  B.  132  ;  12  Jur.  623. 
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Held,  also,  that  in  the  former  action  the  jury 
ought  to  have  been  directed  to  take  the  services 
rendered  during  the  broken  quarter  into  account 
in  awarding  damages  under  the  special  count 
for  the  wrongful  dismissal.    Ih, 

Summary  Proceedings  after  Action.] — A 
servant  in  husbandry  being  hired  for  a  quarter 
of  a  year,  entered  the  service,  and  was  dis- 
charged before  the  end  of  the  quarter ;  she 
immediately  sued  her  master  in  a  county  court 
for  discharging  her  without  reasonable  cause ; 
and  a  verdict  was  given  for  her  master.  After 
the  quarter  had  elapsed  she  took  out  a  summons 
beforo  justices  against  the  master  to  recover  the 
quarter's  wages  : — Held,  that  the  question  to  be 
decided  was  essentially  the  same  in  the  two 
courts,  viz.  whether  the  discuarge  was  wrongful, 
and  tliat  the  decision  in  the  county  court  was 
conclusive  between  the  parties.  Routledge  v. 
HUlop,  2  EL  &  El.  649  ;  29  L.  J.,  M.  C.  90 ;  6 
Jur.  (N.S.)  398  ;  2  L.  T.  63  ;  8  W.  B.  363. 

Action  after  Summary  Proceedings.] — ^Two 
journeymen  painters  took  out  a  summons  return- 
able before  a  justice  of  the  peace  for  the  recovery 
of  a  sum  of  money  alleged  to  be  due  to  them  for 
wages  from  C,  claiming  also  a  further  sum  as 
damages  for  the  detention  of  such  wages.  The 
justice  heard  the  summons  under  the  Master  and 
Servant  Act,  1867  (30  &  31  Vict.  c.  141),  s.  9,  and 
dismissed  the  same  upon  the  merits.  They  after- 
wards issued  plaints  in  the  county  court  against 
C.  to  recover  the  wages  alone,  but  judgment  was 
given  for  G.  on  the  ground  that  the  case  was  res 
judicata : — Held,  that  the  county  court  judge 
was  right,  and  that,  the  justice  of  the  peace 
having  jurisdiction  under  the  Master  and  Servant 
Act,  18G7,  ss.  4  and  9,  and  having  exercised 
that  jurifidiction,  the  matter  was  res  judicata. 
MllleU  V.  Colanan,  44  L.  J.,  Q.  B.  194  ;  33  L.  T. 
204. 

Summary  Bemedy  of  Kaster  ezelndes  Civil 
Proceedings.]  —  The  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  s.  248— which  en- 
ables a  seaman  who  neglects  without  reasonable 
cause  to  join  his  ship  to  be  punished  upon  pro- 
ceedings before  a  court  of  siunmary  jurisdiction 
with  imprisonment  and  forfeiture  of  part  of  his 
wages— by  implication  takes  away  any  other 
remedy  against  the  seaman  for  the  breach  of 
contract,  and  the  shipowner  cannot,  where  the 
amount  which  he  claims  does  not  exceed  102., 
take  piXKjeedings  for  the  recovery  of  damages 
under  the  Employere  and  Workmen  Act,  1875 
r38  &  39  Vict.  c.  90),  s.  4.  Great  Northern 
Steamship  IHshing  Co,  y.  Edgehill,  11  Q.  B.  D, 
225. 

Disputes  under  88  ft  89  Vict.  c.  90— When 
Hatter  not  raised  by  Counter-claim.] — By  the 
Employers  and  Workmen  Act  (88  &  39  Vict, 
c.  90),  s.  3,  in  any  proceeding  before  a  county 
court  in  rclation  to  any  dispute  between  an  em- 
ployer  and  a  workman  arising  out  of  or  incidental 
to  their  relation  as  such,  the  court  may  .  .  . 
adjust  and  set  off,  the  one  against  the  other,  all 
such  claims  on  the  part  either  of  the  employer 
or  of  the  workman,  aiising  out  of  or  incidental 
to  the  relation  between  them,  as  the  court  may 
find  to  be  subsisting,  whether  such  claims  are 
liquidated  or  unliquidated  and  are  for  wages, 
damages,  or  otherwise.  By  s.  4,  a  dispute  under 
the  act  between  an  employer  and  a  workman 
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may  be  heard  and  determined  by  a  court  of 
summary  jurisdiction,  and  such  comt  for  the 
purposes  of  the  act  shall  be  deemed  to  be  a 
court  of  civil  jurisdiction,  and  in  a  proceeding  in 
relation  to  any  such  dispute  the  court  may  order 
payment  of  any  sum  which  it  may  find  to  be 
due  as  wages  or  damages  .  .  .  provided  that 
.  .  .  the  court  shall  not  exercise  jurisdiction 
when  the  amount  exceeds  lOZ.  A  person  was 
employed  as  a  spinner,  and  was  discharged 
for  neglecting  his  work,  the  employers  refusing 
to  pay  him  wages  in  lieu  of  notice.  He  took 
proceedings  against  them  in  the  county  court. 
At  the  hearing  no  counter-claim  or  set-off  was 
filed  or  set  up,  but  evidence  was  produced  to 
shew  that  he  had  been  guilty  of  negligence. 
A  verdict  for  SI.  10*.  was  given  in  his  favour : — 
Held,  that  the  employers  were  not  precluded 
from  preferring  a  claim  before  justices  against 
him  for  wron^ully  and  negligently  damaging 
their  materials,  for  the  only  matter  decided  by 
the  county  court  was  whe&er  there  was  such 
negligence  on  his  part  as  would  justify  his 
dismissal  without  notice.  Hindley  v.  Haslani^ 
8  Q.  B.  D.  481 ;  27  W.  R.  61. 


"  Dispute  "  — 8iz  Months*   Idinitatlon 


not  Applioable.] — "Rj  the  Employers  and  Work 
men  Act,  1875,  s.  4,  "A  dispute  under  this  act 
between  an  employer  and  a  workman  may  be 
heard  and  determined  by  a  court  of  summary 
jurisdiction  ;  and  such  courts  for  the  purpose  of 
this  act,  shall  be  deemed  to  be  a  court  of  summary 
jurisdiction"  : — Held,  that  the  word  "dispute 
is  not  limited  to  strictly  legal  causes  of  action. 
Clem^iKm  v.  Hubbard  (1  Ex.  D.  179)  followed. 
The  time  for  bringing  a  complaint  under  the 
above  act  before  the  court  is  not  limited  to  six 
months  from  the  time  when  such  complaint 
arose  within  the  terms  of  s.  11  of  the  Summary 
Jurisdiction  Act,  1848,  nor  does  the  latter  act 
apply  to  a  court  of  summary  jurisdiction  sitting 
as  a  court  of  civil  jurisdiction  under  the  Em- 
ployers and  Workmen  Act,  1875.  Charlet  v. 
Plynumth  Waterworks,  60  L.  J.,  M.  C.  20 ;  64 
L.  T.  466  ;  39  W.  R.  122  ;  65  J.  P.  469. 

B.   CHARACTER  OF  SERVANT. 

Bight  of  Befoaal.] — No  action  lies  at  common 
law  against  a  master  for  refusing  to  give  a  menial 
servant  a  certificate  of  discharge.  Handlcy  v. 
Moffat,  Ir.  R.  7  C.  L.  104  ;  21  W.  R.  231. 

An  action  will  not  lie  at  the  suit  of  the  servant 
against  his  master  for  not  giving  him  a  character. 
Carrol  v.  Bird,  3  Esp.  201 ;  6  R.  R.  824. 

Priyileged  Ck>]nmTUiicationi.] — ^If  a  servant 
obtains  a  place  upon  the  strength  of  a  character 
given  by  his  master,  and  the  master  afterwards 
discovers  circumstances  which  induce  him  to 
believe  that  the  character  was  undeserved,  be 
is  morally  bound  to  inform  the  new  master  of 
those  circumstances,  and  the  communication 
made  concerning  them  is  a  privileged  communi- 
cation. Gardner  v.  Slade,  13  Q.  B.  796  j  18 
L.  J.,  Q.  B.  334  ;  13  Jur.  826. 

If  a  servant,  when  he  is  taken  into  a  service, 
brings  a  written  character,  and  is  afterwards 
dismissed  for  ill  behaviour  : — Semble,  that  the 
master  does  no  wrong,  if  before  he  returns  the 
character  to  the  servant  he  writes  upon  it  that 
the  person  was  afterwards  in  his  service  and 
dismissed  for  ill  behaviour.  Taylor  v.  Rowan, 
7  Car.  &  P.  70 ;  1  M.  &  Rob.  490.  See  Hurrell  v. 


EUU,  2  C.  B.  295;  15  L.  J.,  C.  P.  18;  and 
Bogers  v.  MacTiamara,  14  C.  B.  27 ;  2  C.  L.  R. 
669  ;  23  L.  J.,  C.  P.  1 ;  17  Jur.  1166 ;  2  W.  R. 
19. 

A  letter  written  in  answer  to  inquiries  about 
the  character  of  a  servant  is  privileged  in  this 
sense  only,  that  although  it  contains  defamatory 
statements,  it  wiU  not  support  an  action  for 
libel,  unless  malice  is  shewn ;  but  it  is  not 
privileged  in  the  sense  of  being  privileged  from 
production,  such  privilege  being  confin^  to  com- 
munications with  the  legal  advisers  of  the  party. 
Webb  V.  East,  49  L.  J.,  Ex.  260 ;  5  Ex.  D.  108  ; 
41  L.  T.  715  ;  28  W.  R.  336 ;  44  J.  P.  300— 0.  A. 


Erideiice  of  Xalioe.] — ^A  master  in  giving 


the  character  of  his  late  servant  to  a  person 
intending  to  take  her,  charged  her  with  theft, 
and  in  support  of  that  charge  stated  that  she 
had  borrowed  money  when  she  came  into  hia 
service  and  repaid  it  before  ^e  received  any 
wages.  In  reply  to  an  inquiry  made  afterwards 
by  a  relation  of  the  servant,  he  admitted  that 
the  time  when  he  paid  the  wages  was  entered  in 
a  book,  which  he  produced,  but  refused  to  state 
what  the  time  was  ;  and  on  the  same  party 
remonstrating,  and  observing  that  the  servant 
in  consequence  of  her  loss  of  character  might 
have  gone  upon  the  town,  he  answered,  "  What 
is  that  to  us  ?" : — Held,  slight  evidence  that 
the  communication  was  made  maliciously.  Kelly 
V.  PartingtaTi,  4  B.  &  Ad.  700. 

Writteii  Oharaoter  defkoed  by  Haster.]— In. 
an  action  for  maliciously  defacing  the  written, 
character  of  a  servant  by  writing  upon  it  a  dis- 
paraging statement,  the  plaintifE  may  recover 
substantial  damages.  Wennhak  v.  Morgan,  67* 
L.  J.,  Q.  B.  241 ;  20  Q.  B.  D.  635  ;  59  L.  T.  28  ; 
36  W.  R.  697  ;  52  J.  P.  470. 


C.    INJURIES  TO  SERVANTS  IN  COURSE- 
OF  EMPLOYMENT. 

1.  General  Principles. 

Beaionable  PreoautlonB — ^Feooitity  of.] — ^A 
master  is  bound  to  take  all  reasonable  precau- 
tions to  secure  the  safety  of  his  workmen. 
Brydon  v.  Stmoart,  2  Macq.  H.  L.  30.  S.  P.,. 
Paterson  v.  Wallaee,  1  Macq.  H.  L.  748. 

It  is  no  answer  to  a  claim  of  damages  by  the 
surviving  relatives  of  a  workman  accidentally 
killed  in  a  mine,  "  which  was  not  in  a  safe  and 
sufficient  state,"  to  say  that  he  was  at  that 
moment  of  time  in  the  act  of  leaving  the  work, 
for  a  purpose  of  his  own.    lb. 

A  master  who  lets  a  workman  down  his  mine- 
is  bound  to  bring  him  up  safely,  even  though  he 
comes  up  on  his  own  business,  and  not  for  that 
of  his  master.    lb. 

From  the  mere  relation  of  master  and  servant 
no  contract  can  be  implied  on  the  part  of  the- 
master  to  take  due  and  ordinary  care  not  to- 
expose  the  servant  to  extraordinary  danger  and 
risk  in  the  course  of  his  employment.  Biley  v. 
BaaendaU,  6  H.  &  N.  445 ;  30  L.  J.,  Ex.  87 ; 
9  W.  R.  347. 

Proper  Maohiaerj.] — ^A  master  of  dangerous- 
works  is  bound  to  be  careful  to  prevent  accidents 
to  those  employed  by  him.    If  nis  machinery  or 
apparatus  is  not  staunch  and  appropriate,  or  if. 
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he  pennits  it  to  be  used  without  proper  guai-ds, 
and  mischief  consequently  arises,  he  will  be 
responsible.  WeetM  v.  MatJiieson,  4  Macq. 
H.  L.  215. 

All  that  a  master  is  bound  to  do  is  to  provide 
machineiy  fit  and  proper  for  the  work,  and  to 
have  it  superintended  by  himself  or  by  his  work- 
men in  a  nt  and  proper  manner.    lb. 

In  order  to  render  a  master  liable  for  an  in- 
jury to  his  servant,  caused  by  the  breaking  of 
a  machine  belonging  to  the  master,  it  is  not 
sufficient  to  shew  that  the  machine  was  defec- 
tively constructed,  but  there  must  also  be 
evidence  that  the  master  employed  incompetent 
persons  to  construct  the  machine.  Patts  v.  Port 
Carlisle  Dock  Co.,  2  L.  T.  283  ;  8  W.  E.  524. 


Testing  of] — ^A  chain  broke,  partly  from 


wear  and  partly  from  bad  welding,  and  injured 
the  servant  using  it.  His  master  had  not  had 
it  examined  or  tested,  although  there  are  weU 
known  methods  for  doing  so : — Held,  that  the 
master  was  liable  for  the  injury  caused  to  the 
servant.  Murphy  v.  Phillips,  36  L.  T.  477  ;  24 
W.  B.  647. 

A  declaration  by  the  administratrix  of  W. 
stating  that  the  defendant  was  owner  of  a  factory 
and  machine,  and  W.  was  employed  by  him  to 
work  therein,  and  in  the  course  of  his  employ- 
ment it  was  necessary  for  him  to  enter  the 
machine  to  clean  it ;  that  by  the  negligence  of 
the  defendant  it  was  unsafely  constructed  and  in 
a  defective  condition,  and  was,  by  reason  of  not 
being  sufficiently  guarded,  unfit  to  be  used  and 
entered,  as  the  defendant  well  knew;  and  by 
i-cason  of  the  premises,  and  also  by  reason,  as  he 
well  knew,  of  no  sufficient  apparatus  having  been 
provided  by  them  to  protect  W.,  it  was  suddenly 
put  in  motion  whilst  he  was  at  work  in  the 
machine,  and  he  thereby  sustained  injuries  from 
which  he  afterwards  died,  sufficiently  shews 
that  the  machine  was  set  in  motion  by  the  defen- 
dant's negligence,  and  it  therefore  discloses  a 
cause  of  action,  although  there  was  no  allegation 
that  W.  was  ignorant  of  the  dangerous  and  de- 
fective character  of  the  machine.  Watliiig  v. 
OaHler,  40  L.  J.,  Ex.  43 ;  L.  B.  6  Ex.  73 ;  23 
L.  T.  815  ;  19  W.  B.  888. 

H.,  while  in  the  employment  of  the  defendant 
company  as  a  second  mate  on  board  one  of  their 
steamers,  sustained  injuries,  resulting  in  his 
death  from  the  fall  of  a  derrick  while  the  vessel 
was  discharging  cargo.  At  the  time  the  acci- 
dent occurr^  the  derrick  was,  in  accordance 
with  title  usual  custom  on  the  vessel,  and  for  the 
discharge  of  the  cargo,  being  hoisted  from  the 
•deck  to  its  proper  place  in  the  mast  by  a  rope 
which  worked  through  an  iron  bolt  fixed  in  a 
trestle-tree.  The  greater  part  of  the  bolt  was 
-concealed,  and  could  not  be  examined  without 
being  drawn  out  of  the  trestle-tree.  The  bolt 
broke  while  the  derrick  was  being  hoisted,  and  it 
fell  upon  H.  In  an  action  by  H.*b  widow,  under 
Lord  Campbell's  Act,  it  was  proved  that  the  bolt, 
to  the  extent  of  two-thirds  of  its  thickness,  was 
in  a  ddEective  state  and  incapable  of  bearing  a 
•strain,  and  it  was  the  common  case  of  both 
parties  that  there  was  no  skilled  person  on  board 
'whose  duty  it  was  t«  examine  the  screws  and 
bolts.  It  was  not  shewn  that  the  defendants  or 
their  officers  were  in  fact  aware  of  the  defective 
•condition  of  the  bolt,  and  no  evidence  was  given 
AS  to  the  usual  practice  of  inspection  of  Tessels  of 
the  class,  or  for  what  time  a  ix>lt  of  the  kind  in 
question  would  in  the  ordinary  coui'se  remain  in 


repair  and  adequate  to  its  work : — Held,  that 
there  was  no  evidence  of  negligence  on  the  part 
of  the  defendant  company,  and  that  the  judge  at 
the  trial  was  right  in  directing  a  verdict  for  them. 
HanraJian  v.  Ardnamult  Steamship  Co,,  22 
L.  B.  Ir.  56. 

Competency  of  Servants.]— The  liability  or 
non-liability  of  a  master  to  nis  workmen  cannot 
depend  upon  the  question  whether  the  author  of 
the  accident  is  or  is  not  in  any  technical  sense 
the  fellow-workman  or  collaborateur  of  the 
sufferer.  The  case  of  the  fellow-workman  is  an 
example  of  the  rule,  not  the  rule  itself ;  the  rule 
stands  on  broader  grounds.  The  master  is  not, 
and  cannot  be  liable  to  his  servant  unless  there 
is  negligence  on  the  part  of  the  master  in  that 
in  which  he,  the  master,  has  contracted  or  under- 
taken with  the  servant  to  do.  A  master  does 
not  contract  or  undertake  with  his  servant  to 
execute  in  person  the  works  connected  with  his 
business.  What  the  master  is  bound  to  his 
servant  to  do  in  the  event  of  his  not  personally 
superintending  the  work,  is  to  select  proper  and 
competent  persons  to  do  so,  and  to  furniiui  them 
with  adequate  materials  and  resources  for  the 
work.  When  he  has  done  this,  he  has  done  ^1 
that  he  is  bound  to  do ;  and  if  the  persons  so 
selected  are  guilty  of  negligence,  it  is  not  the 
negligence  of  the  master ;  and  it  an  accident 
occurs  to  a  workman  to-day  in  consequence  of 
the  negligence  of  another  workman,  skilful  and 
competent,  who  was  formerly,  but  is  no  longer, 
in  the  service  of  the  master,  the  master  is  not 
liable,  though  the  two  workmen  cannot  techni- 
cally be  described  as  fellow-workmen.  A  master 
cannot  warrant  the  competency  of  his  servants. 
WiUon  V.  Merry,  L.  B.  1  H.  L.  6c.  826 ;  19 
L.  T.  30. 

Bisk  Inoidental  to  Serviee.] — ^The  plaintiff  was 
employed  by  the  defendant  as  a  dressmaker.  It 
was  no  part  of  her  duty  to  go  down  into  the 
kitchen,  but  on  one  occasion  she  went  there,  at 
the  request  of  the  defendant^  to  fetch  something 
up.  As  she  was  leaving  the  kitchen  a  savage 
dog,  which  was  generally  tied  up,  rushed  from 
under  the  table  and  bit  her  leg.  The  plaintiff 
was  aware  that  a  dog  of  this  kind  was  kept  on 
the  premises.  The  judge  at  the  trial  nonsuited 
the  plaintiff  on  the  ground  that  as  she  was  a 
servant,  and  knew  the  disposition  of  the  dog,  no 
action  was  maintainable :  J — Held,  that  the  non- 
suit was  VTrong,  inasmuch  as  the  risk  was  not 
incidental  to  the  service,  and  that  there  was 
evidence  to  go  to  the  jury  of  the  liability  of 
the  defendant  for  the  injury  sustained  by  the 
plaintiff.  Mansjield  v.  Baddeley,  34  L.  T. 
696. 

2.  Ukdsb  Employers*  Liability  Act. 

»•  Workman — ^Who  is. 

Driver  of  Tramoar.] — The  driver  of  a  tramcar 
is  not  *'  a  person  to  whom  the  Employers  and 
Workmen  Act,  1875,  applies,"  and  therefore  is 
not  entitled  to  the  benefit  of  the  Employers' 
Liability  Act,  1880.  Cooh  v.  North  Mtftropolitan 
Tramtoays  Co,,  56  L.  J.,  Q.  B.  309  ;  18  Q.  B.  D. 
683  ;  56  L.  T.  448  ;  57  L.  T.  476  ;  35  W.  B.  677  ; 
51  J.  P.  630. 

Omnibus  Oondnetor.] — ^An  omnibus  conductor 
is  not  a  **  workman '*^  or  person  "engaged  in 
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manual  labour  **  within  the  meaning  of  s.  10 
of  the  Employers  and  Workmen  Act,  1875,  and 
therefore  is  not  entitled  to  the  benefit  of  the 
Employers*  Liability  Act,  1880.  Morgan  v. 
London  General  Omnihri*  Co,^  63  L.  J.,  Q.  B. 
352  ;  18  Q.  B.  D.  832  ;  51  L.  T.  218  ;  82  W.  R. 
759  ;  48  J.  P.  503— C.  A. 

Dxiyer  of  Cart.] — ^The  driver  of  a  cart  in  the 
employment  of  a  wharfinger  who,  for  the  pur- 
poses of  his  business,  is  the  owner  of  carts  and 
horses,  is  a  "  workman  "  within  the  act.  Tar- 
vunUh  V.  France,  57  L.  J.,  Q.  B.  7 ;  19  Q.  B.  D. 
647  ;  86  W.  B.  281. 

Potman  in  Fublio-HonM — "Bomeitie  or 
Xenial  Servant."] — Where  the  duties  of  a  pot- 
man in  a  public-house,  although  manual,  are 
substantially  of  a  menial  or  domestic  nature,  he 
is  not  a  workman  within  the  Employers*  Lia- 
bility Act.  Pearee  y.  Lafudowne^  62  L.  J., 
Q.  B.  441  ;  69  L.  T.  316  ;  57  J.  P,  760. 

Although  the  facts  of  the  case  were  admitted, 
yet  it  was  the  duty  of  the  judge  to  leave  to  the 
3ury  the  question  whether  the  plaintifE  was  a 
workman  and  not  a  domestic  servant.    Ih, 

Praetieal  Xeolianic— Originatiye  Work.]— By 
an  agreement  in  writing  between  H.  k  Co., 
manufacturera,  and  J.,  reciting  that  J.  having  a 
knowledge  of  mechanics,  and  H.  k.  Co.  requiring 
the  services  of  a  person  having  such  knowledge 
"to  assist  the  firm  as  a  practical  working 
mechanic  in  developing  ideas  they  (the  firm) 
might  wish  to  carry  out,  and  to  himself  originate 
and  carry  out  ideas  and  inventions  suitable  to 
the  business  of  such  firm,  if  such  inventions  were 
approved  by  them,"  it  was  mutually  agreed  that 
J.  should  be  employed  by  the  firm  "for  the 
purpose  above  specified": — ^Held,  that  J.  was 
not  "a  mechanic  or  workman"  within  the 
Employers  and  Workmen  Act,  1875.  JaoJuon  v. 
mil,  18  Q.  B.  D.  618 ;  49  J.  P.  118. 

J.  agreed  with  H.,  a  frilling  manufacturer,  to 
serve  for  seven  years  at  61,  per  week  during  the 
ordinary  hours.  He  was  described  in  the  agree- 
ment as  having  a  knowledge  of  mechanics,  and 
to  assist  as  a  practical  working  mechanic  in 
developing  ideas.  He  in  fact  drew  designs,  and 
had  workmen  to  assist  in  carrying  them  out : — 
Held,  that  J.  was  a  workman  within  the  meaning 
of  the  Employera  and  Workmen  Act,  1875. 
Jackson  v.  mil,  48  J.  P.  7. 

Slater  —  Contribntorj     Kegligenoe.]  —  The 

Slaintiffs  husband  S.  was  a  ^ter ;  the  defen- 
ant  was  a  builder  and  had  on  several  occasions 
employed  S.  to  slate  houses  for  him.  The 
defendant  provided  the  slates,  poles  and  scaf- 
folding, but  S.  had  his  ovm  tools,  and  was  paid 
by  the  piece.  On  the  occasion  of  the  accident 
the  scaffolding  erected  by  the  defendant  was  in 
a  manifestly  unsafe  state,  and  the  defect  in  it 
was  known  to  the  defendant  or  his  superin- 
tendent, and  S.  knew  that  it  was  so  known  to 
them.  S.,  notwithstanding  the  defect,  ascended 
a  ladder  to  finish  the  slating,  but  the  scaffolding 
gave  way,  and  S.,  who  was  on  the  ladder  at  the 
time,  fell  to  the  ground,  sustaining  injuri\es  from 
which  he  died : — Held,  that  the  deceased  was  a 
workman  within  the  meaning  of  s.  8  of  the 
Employers*  Liability  Act ;  and  that,  although 
the  deceased  was  aware  of  the  defect  in  the 
scaffolding,  yet,  as  he  knew  that  the  defendant 
or  his  superintendent  was  aware  of  it  also,  snb-s. 


3  of  s.  2  of  the  act  would  enable  the  plaintiff  to 
recover  compensation  for  his  death.  Stuart  v. 
jfcVflW*,  49  L.  T.  138  ;  31  W.  R.  706. 

Workman  employed  by  ** butty**  Men— Lia- 
bility of  Owners  of  Mine.] — llie  defendants 
were  owners  of  a  coal  mine  worked  under  t^e 
"  butty  "  system.  In  mines  so  worked  "  butty  '* 
men  contract  with  the  owners  of  the  mine  to 
bring  coal  up  at  so  much  per  ton,  and  for  this 
purpose  employ  men  under  them.  The  deceased 
had  been  so  employed,  and  had  been  kiUed  by 
an  explosion  while  working  in  the  mine : — Held, 
that  the  deceased  had  been  a  workman  in  the 
employ  of  the  owners  of  the  mine  within  the 
meaning  of  the  Employers*  Liability  Act,  1880, 
and  that  his  wife  would  be  entitled  to  damages 
if  the  case  came  within  the  terms  of  sub-s.  8  of 
s.  1  of  that  act.  Brown  v.  Bidterley  Coal  Co,, 
68  L.  T.  964  ;  60  J.  P.  230. 

Orooert'  Asiiitant — Beal  and  Substantial 
Oeoupation.] — The  test  of  whether  an  employe 
is  engaged  m  manual  labour,  within  the  mean- 
ing of  the  Employers  and  Workmen  Act,  1875, 
is — whether  such  labour  \b  his  real  and  substan- 
tial employment,  or  whether  it  is  incidental  and 
accessory  to  such  employment.  The  appellant, 
a  grocer's  assistant,  whose  duty  it  was  to  serve 
customers  in  a  shop,  had  also  other  duties 
involving  manual  labour,  such  as  making  up 
parcels  for  customers,  carrying  parcels  from  the 
shop  to  the  cart  at  the  door,  and  bringing  up 
goods  from  the  cellar  to  the  shop : — ^Held,  that 
such  occupations  were  incidental  to  his  real  and 
substantial  employment  as  a  salesman,  and  that 
he  was  not  en^ged  in  manual  labour  within  the 
meaning  of  the  Employers  and  Workmen  Act, 
1 875,  Bound  v.  Lawrence,  61  L.  J.,  M.  C.  21 ; 
[1892]  1  Q.  B.  226  ;  65  L.  T.  844  ;  40  W.  B.  1 ; 
56  J.  P.  118— C.  A. 

Employ^  ordered  to  iwork  for  another  Finn.] 
— ^Where  a  joiner,  employed  by  a  firm  of  lift 
contractors  in  the  construction  of  a  lift  in  a 
house  in  the  course  of  erection,  with  the  sanction 
of  his  employers  borrowed  a  workman  from  a 
firm  of  builders  engaged  on  the  premises,  it  was 
held  that  .the  workman  was  in  the  service  of  the 
lift  contractora.  Wild  v.  Waygood,  61  L.  J., 
Q.  B.  391 ;  [1892]  1  Q.  B.  783 ;  66  L.  T.  809  ; 
40  W.  R.  501 ;  66  J.  P.  389— C.  A. 

b.  Notice  of  Injury. 

In  Writing.]— By  the  Employers'  Liability 
Act,  1880  (43  k  44  Vict.  c.  42),  s.  4,  an  action  for 
the  recovery  under  this  act  of  compensation  for 
an  injury  shall  not  be  maintainable,  unless 
**  notice  that  injury  has  been  sustained  "  is  given 
within  six  weeks.  By  s.  7,  notice  in  respect  of 
an  injury  under  this  act  shall  give  the  name  and 
address  of  the  person  injured,  and  shall  state  in 
ordinary  language  the  cause  of  the  injury  and 
the  date,  and  shall  be  served  on  the  employer, 
and  may  be  served  by  delivery  or  by  post : — 
Held,  that  notice  under  the  act  must  be  in 
writing.  Jfoyle  v.  Jenkins,  51  L.  J.,  Q.  B.  112  ; 
8  Q.  B.  D.  116 ;  46  L.  T.  472  ;  80  W.  R.  324. 

Oontenti  ot] — The  notice  of  injury  sustained 

'by  a  workman   which  is  to  be  given   to  an 

employer  under  the  Employers*  Liability  Act, 

1880  (43  &  44  Vict.  c.  42),  must  contain  in 

writing  all  the  particulars  required  by  s.  7,  in 
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order  to  fulfil  the  condition  pieoedent  to  brin^n^ 
an  action  enacted  by  s.  4.  ieen  y.  MilbotUl  Dock 
Qk,  51  L.  J.,  Q.  B.  277  ;  8  Q.  B.  D.  482  ;  46  L.  T. 
472 ;  30  W.  R.  603  ;  46  J.  P.  435— C.  A. 

Beferenoe  to  another  ]>ociim6nt.J — Query,  if 
such  notice  can  be  made  by  one  writing  referring 
to  another  writing.    Ih. 

Omiiiions  and  Defects  In.] — Sect.  4  of  the 
Employers'  Liability  Act,  1880,  provides  that  an 
action  to  recover  compensation  under  the  act 
shall  not  be  maintainable  unless  notice  of  injury 
is  given  as  provided  by  the  act.  By  s.  7,  the 
notice  shall  state  (inter  alia)  the  date  of  the 
injury ;  and  **  a  notice  under  this  section  shall 
not  be  deemed  invalid  by  reason  of  any  defect  or 
inaccuracy  therein  "  unless  the  judge  who  tries 
the  action  shall  be  of  opinion  that  the  defendant 
is  prejudiced  in  his  defence  by  such  defect  or 
inaccuracy,  and  that  it  was  for  the  purpose  of 
misleading.  A  notice  of  injury  given  under  s.  4 
omitted  to  state  the  date  of  the  injury,  and  the 
judge  at  the  trial  found  that  the  defendant  was 
not  prejudiced  in  his  defence  by  the  omission, 
and  that  it  was  not  for  the  purpose  of  mis- 
leading : — Held,  that  the  omission  of  the  date  was 
a  "defect  or  inaccuracy"  in  the  notice  within 
the  meaning  of  s.  7,  and  therefore  did  not  render 
the  notice  invalid.  Carter  v.  Drysdale^  53  L.  J., 
Q.  B.  557  ;  12  Q.  B.  D.  91  ;  82  W.  R.  171. 

It  is  not  a  fatal  objection  to  an  action  brought 
by  a  servant  under  the  Employers'  Liability  Act, 
1880,  against  his  employer  to  omit  the  address 
and  date  in  the  notice  required  to  be  given  to 
the  employer  under  s.  7.  Beckett  v.  Manehetter 
Corporation^  52  J.  P.  346. 

A  notice  given  to  an  employer  under  ss.  4  and 
7  of  the  Employers'  Liability  Act,  1880,  omitted 
to  give  the  address  of  the  person  injured,  or  to 
state  the  cause  of  ttie  injury,  and  the  date  at 
which  the  injury  was  sustained  was  wrongly 
given.  The  accident  occurred  on  the  9th  August. 
The  letter  giving  notice  was  served  on  the  d5en- 
dants  by  post  by  an  unregistered  letter  on  the 
19th  September,  and  to  this  letter  the  defendants 
replied  on  the  23rd  September.  The  county  court 
judge,  before  whom  the  action  was  tried,  found 
that  the  defendants  had  not  been  prejudiced  in 
their  defence  by  the  defects  and  inaccuracy  in  the 
notice,  and  that  such  defects  and  inaccuracy 
were  not  for  the  purpose  of  misleading.  It  was 
proved  that  the  notice  was  posted  on  the  19th 
September  : — Held,  that  the  county  court  judge 
having  found  that  the  defendants  were  not  pre- 
judice in  their  defence  by  the  said  defects  and 
inaccuracy  in  the  notice,  and  that  they  were  not 
for  the  purpose  of  misleading,  the  notice  was 
good  within  the  meaning  of  ss.  4  and  7  of  the 
Employers'  Liability  Act,  1880.  Held  also,  that 
it  having  been  proved  that  the  letter  containing 
the  notice  was  posted  on  the  I9th  September, 
and  a  reply  to  it  having  been  received  from  the 
defendants,  there  was  sufficient  evidence  that  the 
notice  had  been  received  by  the  defendants 
within  the  time  specified  in  s.  4  of  the  act, 
although  the  letter  containing  the  notice  was  not 
registered.  Previdi  v.  Gatti,  58  L.  T.  762 ;  36 
W.  R.  670  ;  52  J.  P.  646. 

**Gaafe  of  Injury.'*^ — In  an  action  to 

recover  compensation  for  injuries  under  the 
Employers'  Liability  Act,  1880,  the  plaintiffs 
notice  of  action  stated  that  she  was  injured  in 
consequence  of  the  defendants'  negligence  in 


leaving  a  certain  hoist  in  their  warehouse  unpro- 
tected, whereby  her  foot  was  caught  in  the  case- 
ment of  the  hoist  and  crushed.  At  the  trial,  the 
jury  found  that  the  accident  occurred  through 
the  negligence  of  a  superintendent  in  the  ware- 
house,  in  allowing  the  plaintiff,  a  young  girl,  to 
go  in  the  hoist  alone : — Held,  that  the  notice  of 
action  sufficiently  stated  "  the  cause  of  the  injury  " 
within  s.  7  of  the  Employers'  Liability  Act,  1880. 
Clarkion  v.  Mv^rave,  51  L.  J.,  Q.  B.  525 ;  9 
Q.  B.  D.  386  ;  31  W.  R.  47. 

Amendment.] — The  notice  of  action  under  s.  7 
of  the  Employers'  Liability  Act,  1880  (43  & 
44  Vict.  c.  42),  need  not  be  ezprrased  in  strictly 
technical  language ;  it  is  enough  if  it  substan- 
tially conveys  to  the  mind  of  the  person  to  whom 
it  is  given,  the  name  and  address  of  the  person 
injured,  and  the  cause  and  date  of  the  injiuy, 
A  letter  from  the  plaintiffs  solicitor  gave  only 
the  date  of  the  injury,  and  stated  that  the  plain- 
tiff was  and  had  for  some  time  past  been  under 
treatment  at  a  hospital  "  for  injury  to  his  leg  " : 
— Held,  that  having  regard  to  the  proviso  at  the 
end  of  s.  7,  the  defect  in  the  notice  did  not  render 
it  invalid.  Stone  v.  Hyd4»,  51  L.  J.,  Q.  B.  452 ; 
9  Q.  B.  D.  76  ;  46  L.  T.  421  ;  30  W.  R.  816  ;  46 
J.  P.  788. 

o.  Aots  of  what  Servants. 

**  Person  intmited  with  Superintendence."] — 
In  an  action  to  recover  compensation  under  the 
Employers'  Liability  Act,  1880,  it  appeared  that 
the  pliuntiff,  with  other  workmen,  was  employed 
by  the  defendant  to  stow  bales  of  wool  in  the 
hold  of  a  ship.  The  workmen  were  divided  into 
gangs,  the  foreman  of  the  plaintiff's  gang  being 
B.  B.  was  himself  a  labourer,  working  on  deck, 
and  he  gave  the  signal  to  the  men  below  when 
the  bales  were  being  dropped  down  the  hatchway 
into  the  hold.  The  plaintiff,  who  was  below, 
was  injured  by  a  bale  which,  according  to  his 
statement,  was  dropped  down  without  sufficient 
warning  being  given  by  B.  to  enable  him  to  get 
out  of  the  way  : — Held,  that  the  plaintiff  was  not 
entitled  to  recover,  as  B.  was  not  a  person  who 
had  superintendence  intrusted  to  him  within  s.  1, 
sub-s.  2,  as  defined  by  s.  8,  nor  was  there  any 
evidence  that  the  injury  resulted  from  the  plain- 
tiff having  conformed  to  any  order  of  B.  within 
s.  1,  sub-s.  3,  assuming  that  B.  was  a  person  to 
whose  orders  the  plaintiff  was  bound  to  conform. 
Xellard  v.  Rooke,  57  L.  J.,  Q.  B.  599  ;  21  Q.  B.  D. 
367  ;  36  W.  R.  875  ;  52  J.  P.  820— C.  A. 

The  plaintiff  and  one  J.  were  employed  with 
others  by  the  defendants  in  loading  sacks  of  com 
into  the  hold  of  a  ship.  J.'s  duty  was  to  guide 
the  beam  of  the  crane  by  means  of  a  guy-rope, 
and  to  give  directions  when  to  lower  and  hoist 
the  chain.  He  neglected  to  use  the  guy-rope, 
and  the  sacks  in  consequence  fell  down  the 
hatchway,  and  hurt  the  plaintiff,  who  was 
working  in  the  hold : — Held,  that  J.  was  "  en- 
gaged in  manual  labour,"  and  was  not  **a  person 
having  superintendence  intrusted  to  him,"  with- 
in the  meaning  of  the  Employers'  Liability  Act, 
1880  (43  &,  44  Vict.  c.  42),  s.  1,  sub-s.  2,  as  defined 
by  B.  8.  Shaffers  v.  General  Steam  Navigation 
d>.,  52  L.  J.,  Q.  B.  260  ;  10  Q.  B.  D.  356 ;  48 
L.  T.  228  ;  31  W.  R.  656  ;  47  J.  P.  327. 

Sufficiency  of  Xachinerj  or  Plant.  ]«> 

The  defendants,  a  firm  of  builders,  were  erecting 
a  building  in  liCicester  Square,  and  the  plaintiff 
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was  a  bricklayer's  labourer  employed  on  the  work 
in  carrying  mortar  to  and  fro  along  the  outside 
of  the  bas^ent  of  the  building  for  the  use  of  the 
bricklayers.  A  part  of  the  machinery  or  plant, 
used  in  the  building  work  for  raising  and 
lowering  a  pail  with  materials  from  the  ground 
to  the  upper  floor  where  the  bricklayers  were  at 
work,  was  what  is  called  a  "  gin  wheel  and  fall/' 
consisting  of  a  puUey,  oyer  or  through  which  ran 
a  rope  to  the  end  of  which  were  attached  two 
short  pieces  of  rope  of  equal  length,  with  an  open 
hook  at  the  end  of  each,  which  hooks  clipped  the 
handle  of  the  pail,  "one  in  and  one  out,"  on 
opposite  sides.  Two  men  were  employed  to  work 
this  machinery,  one  at  the  top  of  the  building 
and  the  other  at  the  bottom,  it  being  the  duty  of 
the  man  at  the  bottom  to  hold  the  rope  so  as  to 
steady  the  paiL  On  the  occasion  in  question  the 
bottom  man  was  temporarily  absent,  without 
leave  and  unknown  to  tne  foreman  of  the  works ; 
and,  in  consequence  of  his  absence,  a  pail  of 
cement,  which  was  being  lowered,  swayed  from 
side  to  side  in  its  descent,  and,  striking  against  a 
cross  timber,  became  unhooked  and  fell,  knocking 
down  and  injuring  the  plaintifE,  who,  in  the 
ordinary  course  of  his  employment,  was  passing 
with  mortar  underneath  it : — Held,  that  the  jury 
having  found  that  there  was  no  defect  in  the 
defendants'  machinery,  and  that  the  accident  was 
caused  by  the  negligence  or  default  of  the  men 
employed  in  lowering  the  pail,  who  were  not 
persons  "intrusted  with  any  superintendence," 
out  ordinary  workmen,  like  the  plaintifE  himself, 
the  case  did  not  fall  within  either  of  the  two 
8ub-8s.  1  and  2  of  s.  1  of  the  act,  which  were  the 
only  ones  applicable  to  it,  and  that,  consequently, 
the  defendants  were  not  liable  to  the  plaintifE  for 
the  consequences  of  the  accident.  Hobifu  y. 
OubUt,  46  L.  T.  635. 

Yolnntarily  assiiting  in  Manual  Labour.] 

—An  employer  may  be  liable  under  the  Em- 
ployers* Liability  Act,  1880  (43  &  44  Vict.  c.  42), 
B.  1,  where  personal  injury  is  caused  to  a  work- 
man (sub-s.  2),  "  by  reason  of  the  negligence  of 
any  person  in  the  service  of  the  employer  who 
has  any  superintendence  intrusted  to  him  whilst 
in  the  exercise  of  such  superintendence,"  although 
the  superintendent,  when  negligent,  is  voluntarily 
assisting  in  manual  labour.  Osborne  v.  Jackson^ 
11  Q.  B.  D.  619  ;  48  L.  T.  642. 

An  employer  may  be  liable  under  s.  1  of  the 
Employers' Liability  Act,  1880,  where  personal 
injury  is  caused  to  a  workman,  within  s.  2,  "  by 
reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  any  superinten- 
dence intrusted  to  him  whilst  in  the  exercise  of 
such  superintendence,"  although  the  su^rinten- 
dent,  when  negligent,  is  voluntarily  assisting  in 
manual  labour ;  the  superintendent  need  not  of 
necessity  have  actual  superintendence  over  the 
workman  injured.    Bay  v.  Wallis,  51  J.  P.  519. 

"  Person  to  whose  Orders  Plaintiff  bound  to 
conform."]— The  Ist  section  of  the  Employers* 
Liability  Act,  1880,  provides  that  where  personal 
injury  is  caused  to  a  workman  (3)  by  reason  of 
the  negligence  of  any  person  in  the  service  of 
the  employer  to  whose  orders  or  directions  the 
workman  at  the  time  of  the  injury  was  bound 
to  conform,  and  did  conform,  where  such  injury 
resulted  from  his  having  so  conformed,  the  work- 
man,  or,  in  case  the  injury  results  in  death,  his 
legal  personal  representatives,  shall  have  the  same 
right  of  compensation  against  the  employer  as  if 
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the  workman  had  not  been  a  workman  of  nor  in 
the  service  of  the  employer  nor  engaged  in  his 
work.  The  plaintifE,  a  boy  employ^  by  the 
defendants,  a  railway  company,  was  assisting  a 
carman  of  the  defendants,  under  whose  directions 
he  was,  in  unloading  from  a  van  three  large  iron 
window  frames.  The  frames  were  standing 
upright  in  the  van,  secured  at  each  end  to  the 
hoops  of  the  van  by  a  string.  The  carman  untied 
the  string  at  one  end  of  the  frames,  and  the 
plaintiff  untied  the  string  at  the  other  end.  The 
carman  did  not  expressly  order  the  plaintiff  to 
untie  the  string,  but  the  plaintiff  stated  that  he 
did  so  without  orders  because  he  had  done  so  on 
previous  occasions,  and  that  the  carman  saw  him 
untie  the  string  and  made  no  objection.  The 
carman  then  removed  one  of  the  frames  without 
retying  the  two  remaining  frames,  leaving  them 
standing  unsecured.  They  directly  afterwards 
fell  on  the  plaintiff,  causing  him  injuries  in 
respect  of  which  he  sued  the  defendants  for  com- 
pensation under  the  Employers*  Liability  Act, 
1880  : — Held,  that  there  was  on  the  above  facts 
evidence  of  an  injury  to  the  plaintiff  by  reason  of 
the  negligence  of  a  feUow-workman  to  whose 
orders  he  was  bound  to  conform,  and  did  conform, 
and  which  resulted  from  his  haying  so  conformed. 
milward  v.  Midland  Ry,,  54  L.  J.,  Q.  B.  202  ; 
14  Q.  B.  D.  68  ;  52  L.  T.  265  ;  3S  W.  R.  366 ; 
49  J.  P.  453.    And  see  Ksllard  v.  Rooke^  supra. 

In  an  action  to  recover  compensation  under 
the  Employers*  Liability  Act,  1880,  it  appeared 
that  the  plaintiff  with  another  workman  was 
employed  by  the  defendants  to  work  a  calico- 
printing  machine.  Each  machine  required  two 
men  —  the  back-tenter,  who  kept  the  calico 
straight  as  it  passed  through,  and  the  printer 
who,  amongst  other  things,  started  it  and  regu- 
lated the  speed.  The  plaintiff  was  a  back-tenter. 
The  printer  having  told  the  plaintiff  to  do  some- 
thing which  necessitated  his  placing  his  hands 
between  the  rollers  and  the  cylinder,  before  he 
had  time  to  withdraw  them  started  the  machine 
without  warning,  and  the  plaintiffs  fingers  were 
cut  off : — Held,  that  the  plaintiff  was  not  entitled 
to  recover,  the  direction  by  the  printer  not  being 
an  order  or  direction  within  the  3rd  sub-section 
of  s.  1  of  the  act,  and  the  injury  having  been 
caused  by  the  printer  starting  the  machine  too 
soon.  Howard  v.  Bennett,  58  L.  J.,  Q.  B.  129 
60  L.  T.  152  ;  53  J.  P.  359. 

The  plaintiff,  in  an  action  under  the  Employer^ 
Liability  Act,  1880,  to  recover  compensation  for 
personal  injury,  was  employed  by  the  defendant 
as  a  machinist,  and  was  accustomed  to  work  at 
a  particular  machine  in  a  particular  shed.  A 
carpenter,  also  in  the  employ  of  the  defendant, 
used  to  receive  directions  from  the  defendant  as 
to  the  work  to  be  done,  and  give  orders  to  the 
plaintiff  as  to  what  work  be  should  do.  The 
plaintiff  was  bound  to  conform  to  these  orders, 
but  the  authority  of  the  carpenter  went  no 
further,  and  in  the  performance  of  the  work  the 
plaintiff  received  no  directions  from  him,  and 
was  in  no  way  under  his  control.  On  one  day, 
when  work  was  proceeding  in  this  way,  the 
plaintiff,  whose  regular  time  was  up  at  half-past 
five,  by  his  own  doing  elected  to  work  overtime. 
While  he  was  so  doing  the  carpenter  came  into 
the  shed  in  which  he  was  working,  and  which  was 
not  a  safe  place  for  two  people  to  work  in  at  once, 
and  began  to  work,  and  by  admitted  negligence 
caused  injury  to  the  plaintiff  -.—Held,  that  the 
plaintiff  was  not  entitled  to  recover,  as  the  injury 
did  not  result  from  his  having  conformed  to  the 
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orders  of  a  person  in  the  service  of  the  employer, 
to  whose  oiders  at  the  time  of  the  injm'j  he  was 
boond  to  conform,  and  did  conform,  and  there- 
fore 8.  1,  8ub-8.  3,  of  the  act  did  not  applj. 
Snowden  t.  BayneSy  59  L.  J.,  Q.  B.  325 ;  25 
Q.  B.  D.  193 ;  38  W.  R.  744  ;  55  J.  P.  133— C.  A, 
The  plaintiff  (by  next  friend)  sued  the  defen- 
dants under  the  Employers*  Liability  Act,  1880, 
for  damages  sustained  throngh  the  negligence  of 
their  foreman.  The  plaintiff,  a  van  guard  in  the 
service  of  the  defendants,  was  at  the  time  of  the 
accident  under  the  age  of  fifteen.  There  was  a 
rule  of  the  company,  known  to  the  plaintiff,  that 
no  van  guard  under  the  age  of  fifteen  was  ever  to 
drive  a  van.  The  defendant's  foreman  on  the 
occasion  in  question  ordered  the  plaintiff  to  drive 
a  van  load  of  fish  to  B.  market,  and  he  would  be 
paid  extra  money  for  so  doing.  The  boy  did 
drive  the  van,  and  in  consequence  was  thrown 
down  from  his  seat  and  seriously  injured.  The 
plaintiff  at  the  trial  was  nonsuited  on  the  ground 
that  he  was  offered  and  accepted  extra  money 
to  drive,  and  was  not  obliged  to  obey  in  that 
respect  the  foreman  who  offered  the  money.  The 
plaintiff  obtained  a  rule  nisi  for  a  new  trial : — 
Held,  on  cause  shewn,  that  the  plaintiff  had  been 
rightly  nonsuited,  for  the  foreman  was  not  a 
person  to  whose  orders  he  was  bound  to  conform ; 
and  that  he  had  been  guilty  of  contributory 
negligence  disentitling  him  to  recover.  JBunJker 
v.  Midland  By.,  4f  L.  T.  476  ;  31 W.  R.  231. 

Workman  ordered  to  Work  for  another 

Firm.] — A  joiner,  employed  by  a  firm  of  lift 
contractors  in  the  construction  of  a  lift  in  a 
house  in  the  course  of  erection,  having  with  the 
sanction  of  his  employers  borrowed  a  workman 
from  a  firm  of  builders  engaged  on  the  premises, 
ordered  him  to  put  a  plank  across  the  well  of  the 
lift  and  stand  upon  it,  and  then  started  the  lift, 
whereby  the  plank  was  upset  and  the  workman 
was  injured.  The  workman  sued  the  lift  con- 
tractors under  the  Employer's  Liability  Act,  and 
obtained  a  verdict : — Held,  that  there  was  evi- 
dence to  go  to  the  jury,  first,  that  the  plaintiff 
was,  at  the  time  of  the  injury,  a  workman  in  the 
service  of  the  defendants  ;  secondly,  that  the 
order  to  stand  upon  the  plank  was  given  by  a 
person  to  whose  orders  the  plaintiff  was  bound 
to  conform  : — Held,  further,  that  the  Injury 
resulted  from  the  plaintiff  having  so  conformed. 
WUd  V.  Waygwfd,  61  L.  J.,  Q.  B.  391  ;  [1892] 
1  Q.  B.  783 ;  66  L.  T.  309 ;  40  W.  R.  501 ;  56 
J.  P.  389— C.  A. 


Hegligenoe  of.] — ^The  negligence  referred 


to  in  s.  1,  sub-s.  3,  of  the  Employers'  Liability  Act 
is  not  confined  to  negligence  in  the  order  itself ; 
and  in  order  to  establish  liability  under  that 
sub-section  it  is  not  necessaiy  that  conformity 
to  the  order  should  be  the  causa  causans  of  the 
injury,  though,  semble,  there  must  be  an  intimate 
connection  between  the  negligence,  the  injury, 
and  the  conformity  to  the  order.    lb. 

"  Act  or  OmiMion  done  or  made  in  Obedienoe 
to  Bnlei  of  Employer."] — The  plaintiff  was 
employed  l^  the  defendant,  the  owner  of  a  saw- 
mill, containing  saws  driven  by  steam  power, 
and  on  a  certain  day  he  was  told  by  the  defen- 
dant's foreman  to  cut  some  wood  in  specified 
lengths  with  the  circular  saw.  This  work  was 
generally  performed  by  two  men,  one  "  feeding  " 
the  saw  and  the  other  taking  the  wood  out  from 
it,    A.  was  engaged  by  the  defendant  to  attend 


to  the  engine  and  boiler,  and  to  assist  generally 
in  the  saw-mill,  and  was  also  told  **not  to 
neglect  the  engine."  At  the  time  in  question 
the  plaintiff  was  at  one  end  of  the  saw-frame 
pushing  the  wood  through  it,  and  A.  was  at  the 
other  end  receiving  the  wood  coming  out  from 
the  saw.  Hearing  steam  blowing  off,  A.  suddenly, 
and  without  notice  to  the  plaintiff,  let  go  the 
wood  and  ran  to  the  engine-room,  whereupon 
the  wood,  becoming  unst^y,  shook  the  plain- 
tiff's hand  against  the  saw,  which  cut  and  injured 
his  fingers.  In  an  action  in  the  county  court, 
under  sub-s.  4  of  s.  1  of  the  Employers'  Liability 
Act,  1880,  the  plaintiff  recovered  damages : — 
Held,  that  the  plaintiff  was  not  entitled  to 
recover,  on  the  ground  that,  although  the  injury 
was  caused  by  **  the  act  or  omission  "  of  A.  in 
leavinf^  the  saw  witJiout  notice  to  the  plaintiff, 
there  was  no  evidence  that  such  act  or  omission 
was  **  done  or  made  in  obedience  to  any  rule  or 
by-law  of  the  employer,  or  to  instructions  by 
any  delegate  of  his."  WluUley  v.  ffollouxiy,  62 
L.  T.  639  ;  54  J.  P.  645. 

Kegligonoe  of  Person  haying  **  Charge  or  Con- 
trol'* of  Points.] — In  an  action  for  compensation 
under  the  Employers'  Liability  Act,  1880,  the 
evidence  shewed  that  it  was  the  duty  of  F.,  a 
workman  employed  in  the  signal  department  of 
the  defendants*  railway,  to  clean,  oil  and  adjust 
the  points  and  wires  of  the  locking  apparatus  at 
various  places  along  a  portion  of  t^e  line,  and  to 
do  slight  repairs  ;  that  for  these  purposes  he  was, 
with  several  other  men,  subject  to  the  orders  of 
an  inspector  in  the  same  department,  who  was 
responsible  for  the  points  and  locking  gear, 
which  were  moved  and  worked  by  men  in  the 
signal  boxes,  being  kept  in  proper  condition  ;  and 
that  F.  having  taken  the  cover  off  some  points 
and  locking  gear,  in  order  to  oil  them,  negligently 
left  it  projecting  over  the  metals  of  the  line, 
whereby  injury  was  caused  to  a  fellow-workman : 
— Hdd,  that  tiiero  was  no  evidence  for  the  jury 
that  F.  had  "  charge  or  control  '*  of  the  points 
within  the  meaning  of  s.  1,  sub-s.  5,  of  the 
Employers'  Liability  Act,  1880,  so  as  to  make 
the  defendants  liable  for  his  negligence.  G^ibb* 
V.  G.  W.  i2y.,  53  L.  J.,  Q.  B.  543  ;  12  Q.  B.  D. 
208  ;  50  L.  T.  7  ;  32  W.  R.  829  ;  48  J.  P.  230— 
C.A. 

Negligence  of  a  Person  '*  in  Charge  of  a  Train 
upon  a  Railway."] — H.,  who  was  in  the  employ 
of  a  railway  company  as  a  **  capstan-man,"  with- 
out giving  the  usual  warning,  propelled  a  series 
of  trucks  along  a  line  of  rails  in  a  goods  station, 
and  injured  the  plaintiff,  who  was  engaged  in 
similar  work  at  the  other  end  of  the  line  about 
100  yards  off.  The  capstan  was  set  in  motion  by 
hydraulic  power  communicated  to  it  by  H.  from 
a  stationary  engine  at  a  distance : — Held,  that 
there  was  evidence  to  warrant  the  jury  in  find- 
ing that  H.  was  a  person  who  had  the  charge  or 
control  of  "a  train  upon  a  railway"  under  s.  1, 
sub-s.  5,  of  the  Employers'  Liability  Act,  1880 
(43  &  44  Vict.  c.  42).  Cox  v.  O.  W,  By.,  9 
Q.  B.  D.  106  ;  30  W.  R.  816  ;  47  J.  P.  116. 

For  the  purpose  of  the  Employers'  Liability 
Act,  1880,  s.  1,  sub-s.  5,  by  which  an  employer 
is  made  liable  for  the  negligence  "  of  any  person  ** 
in  his  service  **  who  has  the  charge  or  control  of 
any  .  .  .  train  upon  a  railway,"  the  word  *' train" 
includes  either  a  locomotive  engine  by  itself  or 
anything  drawn  along  the  railway,  and  does  not 
necessarily  import  a  plurality  of  vehicles ;  and 
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the  words  "  the  person  having  charge  or  control " 
do  not  of  necessity  point  to  a  person  in  charge  of 
the  whole  train.  Different  duties  and  different 
parts  of  the  train  may  be  assigned  to  different 
persons,  each  of  whom  is  chargei  with  the  con- 
duct of  the  train,  and  by  his  negligence  may 
make  the  employer  liable.  MoCbrd  y.  Cammell 
>  Co,,  66  L.  J.,  Q.  B.  202  ;  [1896]  A,  0.  67 ;  73 
L,  T.  684  ;  60  J.  P.  180— H.  L.  (E.) 

*' Railway,*'  what  if.] — ^The  meaning  of  the 
term  **  railway "  as  used  in  the  6th  sub-section 
of  the  1st  section  of  the  Employers'  Liability 
Act,  1880,  is  not  confined  to  railways  belonging 
to  railway  companies  such  as  are  subject  to  the 
provisions  of  the  Railway  JEtegulation  Acts ;  but 
the  sub-section  applies  to  a  temporary  railway 
laid  down  by  a  contractor  for  tne  purposes  of 
the  construction  of  works.  DouaJUy  v.  Pirhank^ 
52  L.  J.,  Q.  B.  480 ;  10  Q.  B.  D.  358 ;  48  L.  T. 
£30^  48  J.  P.  66. 

((LooomotiYe  Engine" — Steam  Orane  ILzed  on 
«  Trolly.] — A  steam  crane  fixed  on  a  trolly,  and 
propelled  by  steam  along  a  set  of  rails  when  it  is 
desired  to  move  it,  is  not  a  **  locomotive  engine," 
within  the  Employers*  Liability  Act,  1880  (43  k, 
44  Vict.  c.  42),  s.  1,  sub-s.  6.  Murphy  v.  Wilmm^ 
62  L.  J.,  Q.  B.  524 ;  48  L.  T.  788  ;  47  J.  P.  665  ; 
48  J.  P.  24. 

Deleot  in  Works  inniffioiently  Bomodied.]— 

The  plaintiff,  a  workman  among  others  in  the 
•defendants'  employ,  was  injured  by  the  ftdl  of  a 
walL  The  foreman  of  the  works  had  observed 
that  the  wall  was  unsafe,  and  having  placed  the 
workmen  out  of  danger,  ordered  a  contractor 
•employed  in  repairing  the  buildings  at  the  time 
to  bring  his  whole  staff  of  workmen  and  shore 
up  the  walL  This  was  done,  and  the  foreman, 
having  been  assured  by  the  contractor  that  the 
wall  was  GRftfe,  sent  the  workmen  back  to  their 
work.  Shortly  afterwards  the  wall  fell.  The 
'foreman  trusted  to  the  assurance  of  the  builder 
that  the  wall  was  safe,  and  did  not  personally 
inspect  its  condition  after  it  had  been  shored  up  : 
— Held,  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendants  or  of  their  foreman. 
Moore  v.  Oimton,  68  L.  J.,  Q.  B.  169. 


d.  In  respeot  of  what  Plant,  Works,  fto. 

I>efeet  in  Condition  of  Way.] — ^A  defect  in  the 
condition  of  a  way  within  the  meaning  of  the 
Employers*  Liability  Act,  1880,  s.  1,  sub-s.  1, 
must  be  some  defect  or  alteration  in  the  perma- 
nent condition  of  the  way  itself  ;  and  ol»tacles 
lying  on  the  way  which  do  not  in  any  degree 
idter  the  fitness  for  the  purpose  for  which  it  is 
generally  employed,  and  cannot  be  said  to  be 
incorporated  with  it,  do  not  make  it  defective 
within  the  meaning  of  the  section.  McQlffin  v. 
Palmer'M  Shipbuilding  and  Iron  Co.,  52  L.  J., 
•Q.  B.  26  ;  10  Q.  B.  D.  1 ;  47  L.  T.  346  ;  31  W.R. 
118  ;  47  J.  P.  70. 

During  the  building  of  a  house  the  workmen 
obtained  access  to  the  upper  part  by  ladders 
placed  tn  a  well  intended  for  a  staircase.  There 
was  another  well  through  the  house  intended  for 
-a  lift,  down  which  rubbish  had  been  thrown 
during  the  building.  Upon  the  staircase  being 
-completed,  it  was  closed  to  the  workmen  as  a 
means  of  access,  and  the  ladders  were  transferred 
.to  the  lift-well.    No  precautions  had  been  taken 


to  prevent  workmen  from  throwing  rubbish  down 
the  lift-well  after  the  ladders  had  been  so  trans- 
ferred. The  plaintiff  was  ascending  one  of  the 
ladders  when  a  boy  threw  a  plank  down  from 
the  third  floor  which  struck  the  plaintiff  and 
broke  his  collar-bone  : — Held,  that  this  was  not 
a  "defect  in  the  condition  of  the  way"  within 
the  meaning  of  sub-s.  1  of  s.  1  of  the  act ;  and 
that  the  fact  of  no  notice  or  ^'arning  being 
given  to  stop  the  practice  of  throwing  material 
down  the  lift-hole  did  not  have  the  effect  of 
bringing  the  case  within  that  sub-section. 
Pegram  v.  Dixon,  65  L.  J.,  Q.  B.  447  ;  51  J.  P. 
198. 


By  Negligent  User.] — By  s.  1,  sub-s.  1, 


of  the  Employers'  Liability  Act,  1880,  a  right  of 
compensation  is  given  to  a  workman  for  personal 
injury  caused  to  him  by  reason  of  any  defect  in 
the  condition  of  the  ways  connected  with  or  used 
in  the  business  of  the  employer.  The  plaintiff 
was  employed  as  a  steam-hammerman  in  the 
service  of  the  defendants,  a  firm  of  engineers, 
upon  whose  premises  was  a  large  covered  work- 
shop about  150  feet  long  and  60  feet  wide,  over 
the  floor  of  which  were  scattered  certain 
machinery  and  other  appliances  used  in  their 
business.  Near  the  centre  of  the  workshop  was 
a  well  with  a  cover  which  had  not  been  used  for 
about  seven  years.  The  plaintiff,  who  worked 
at  one  end  of  the  worli^hop,  whilst  walking 
across  it  to  make  some  inquiry  of  a  workman  at 
the  other  end  with  regaid  to  the  steam-power, 
fell  into  the  well,  which  had  been  uncovered  by 
the  defendant's  foreman  for  the  purpose  of 
emptying  water  from  an  iron  cylinder  into  it. 
There  was  no  defined  way  where  the  plaintiff 
crossed,  but  he  went  the  most  direct  line  across 
the  workshop.  The  defendants'  workmen  also 
used  to  pass  up  and  down  the  workshop.  No 
warning  was  given  by  the  foreman  that  the  weU 
had  been  uncovered.  In  an  action  under  the 
Employers'  Liability  Act,  1880,  to  recover 
damages  for  the  injury  sustained : — Held,  that 
the  place  where  the  accident  happened  was  a 
"  way  "  within  s.  1  of  the  act ;  that  the  accident 
was  not  caused  by  "  any  defect  in  the  condition 
of  the  way"  within  sub-s.  1  of  s.  1,  but  was 
caused  by  the  negligence  of  the  defendants' 
foreman  in  the  user  of  the  way  within  sub-s.  2 
of  8. 1.  WilletU  V.  WaU,  61  L.  J.,  Q.  B.  540 ; 
[1892]  2  Q.  B.  92  ;  66  L.  T.  818  ;  40  W,  B.  497  ; 
66  J.  P.  772— C.  A, 

Dofeot  in  Condition  of  Works  —  Permanont 
Premisot.] — ^The  term  **  works  "  in  s.  1,  sub-s.  1,  of 
the  Employers'  Liability  Act,  1880,  is  not  confined 
to  factories,  workshops,  or  permanent  premises 
of  an  employer.  A  plot  of  ground,  in  the  course 
of  being  cleared  of  old  buildings  in  order  to  form 
a  site  for  new  building  operations,  is  the  "  works  " 
of  the  employer  of  labour  who  has  contracted  to 
clear  it,  and  whose  business  it  is  to  perform  such 
contracts.  Brannigan  v.  Bohinton,  61  L.  J., 
Q.  B.  202 ;  [1892]  i  Q.  B.  344  ;  66  L.  T.  647  ; 
66  J.  P.  328. 

Wall  in  oonne  of  Constmotion.]— In 

the  Employers'  Liability  Act,  1880  (43  &  44 
Vict.  c.  42),  8.  1— defining  the  liability  of 
employers  for  personal  injury  caused  to  their 
workmen  (1)  "  by  reason  of  any  defect  in  the 
condition  of  the  ways,  works,  machinery,  or 
plant  connected  with  or  used  in  the  business  of 
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the  employed" — ^the  expression  "works"  must 
be  taken  to  mean  works  already  completed,  and 
not  works  in  course  of  construction,  which  are 
on  completion  to  be  connected  with  or  used  in 
the  business  of  the  employer.  Hotoe  y.  Flnch^ 
17  Q.  B.  D.  187  ;  84  W.  B.  593  ;  51  J.  P.  276. 

Defect  in  Condition  of  Xaehinerj.] — Defect  in 
the  condition  of  machinery  for  the  purposes  of 
B.  1,  sub-s.  1,  of  the  Employers*  Liability  Act, 
1880,  includes  the  absence  of  proper  means  to 
secure  safety  in  the  operation  for  which  the 
machinery  is  used.  Stanton  y.  Scrutton,  62  L.  J., 
Q.  B.  405  ;  5  B.  244. 

A  defect  in  the  condition  of  the  machinery  or 
plant  of  the  employer  within  s.  1,  sub-s.  1,  of 
the  Employers'  Liability  Act,  1880,  includes 
unsuitability  of  the  machinery  for  the  purpose 
for  which  it  is  used,  and  is  not  confined  to  cases 
where  the  machinery  has  become  defectiYe. 
Beske  Y.  SamueUon,  68  L.  J.,  Q.  B.  45 ;  12 
Q.  B.  D.  30  ;  49  L.  T.  474. 

The  Employers'  Liability  Act,  1880  (43  &  44 
Vict.  c.  42),  which  giYCS  a  workman  a  right  of 
action  against  his  employer  for  personal  injury 
by  reason  of  any  defect  in  the  condition  of  the 
machinery  used  in  the  business  of  the  employer, 
applies  to  a  case  where  the  machine,  though  not 
defectiYe  in  its  construction  was,  under  the 
circumstances  in  which  it  was  used,  calculated 
to  cause  injury  to  those  using  it.  The  deceased, 
a  workman  in  the  employment  of  the  defendants, 
was  killed  by  a  piece  of  coke  falling  from  a  lift 
used  at  a  blast  furnace  belonging  to  them.  The 
lift  consisted  of  two  platforms  which  ascended 
and  descended  alternately,  and  at  the  time  when 
the  deceased  was  injured  he  was  remoYing  empty 
barrows  from  the  platform  which  was  at  rest  at 
the  bottom  of  the  lift.  There  was  cYidence  that 
the  accident  arose  either  fiom  the  sides  of  the 
lift  not  being  fenced  so  as  to  prcYcnt  coke  from 
falling  over,  or  from  the  lower  platform  not 
being  roofed  so  as  to  protect  those  working  on  it 
from  falling  coke  : — Held,  that  under  the  circum- 
stances there  was  a  "defect  in  the  condition" 
of  the  lift  for  which  the  defendants  were  liable. 
lb. 

The  plaintiff,  a  lad  of  nineteen,  was  employed 
in  the  defendants*  paper  mill  at  a  machine  for 
cutting  jute.  The  material  passed  under  a  roller 
which  conYcyed  it  to  the  cutter ;  but  the  roller 
^  being  in  several  pieces  or  sections,  with  inter- 
stices between  them  4nto  which  the  jute  some- 
times got,  and  so  impeded  the  action  of  the 
machine,  it  was  necessary  Tor  usual)  to  remove 
it  by  the  hand.  In  doing  this  the  plaintiff  lost 
three  fingers.  The  defect  had  been  pointed  out 
to  the  defendants,  who,  to  remedy  it,  procured  a 
roller  in  one  piece ;  but  the  accident  happened 
before  the  new  roUer  was  placed.  The  maker 
swore  that  with  care  both  rollers  were  equally 
safe.  The  jury  having  found  that  the  injury  to 
the  plaintiff  was  caused  by  a  defect  in  the 
machine  known  to  the  defendants,  and  not 
remedied  by  them  : — Held,  that  this  finding  was 
warranted  by  the  evidence.  Paley  v.  Oametty 
16  Q.  B.  D.  52  ;  34  W.  B.  295  ;  50  J.  P.  469. 

A  leather-pressing  machine,  in  every  way 
perfect  and  in  no  way  defective  for  the  simple 
purpose  of  pressing  leather,  had  at  its  side  a 
wheel  and  cogs  unguarded.  The  unguarded  con- 
dition of  this  wheel  and  the  possible  danger 
likely  to  arise  from  it  was  within  the  knowledge 
of  the  employers.  A  boy  who  fed  the  machine 
with  leather  by  some  means  entangled  his  hand 


in  this  wheel  and  received  injuries : — Held,  that, 
taking  sub-s.  1  of  s.  1,  and  sub-s.  1  of  s.  2,  of  the 
Employers*  Liability  Act  together,  the  danger 
caused  by  this  wheel  was  a  defect  in  the  condi- 
tion of  the  machine  within  the  first  of  these- 
sub-sections,  since,  the  danger  being  within  the 
knowledge  of  the  employers,  they  were  negligent 
in  allowing  the  wheel  to  remain  ung^tled. 
Morgan  v.  HvtchinM,  69  L.  J.,  Q.  B.  197 ;  Sa 
W.  B.  412. 

The  mere  fact  that  a  machine  is  dangerous 
to  a  workman  employed  to  work  with  it  doea 
not  shew  that  there  is  a  defect  in  the  condition 
of  the  machine  within  the  meaning  of  the 
Employers*  Liability  Act,  1880,  s.  1,  sub-s.  1, 
inasmuch  as  by  s.  2,  sub-s.  1,  of  the  act,  the  onlj 
defects  in  respect  of  which  the  employer  is  liable 
are  defects  implying  negligence  of  the  employer 
or  some  one  in  his  service  intrusted  by  him  withi 
the  duty  of  seeing  that  the  machine  ir  in  proper 
condition.  Walsh  v.  WhUeley,  57  L.  J.,  Q.  B. 
586  ;  21  Q.  B.  D.  871 ;  86  W.  B.  876  ;  58  J.P.3S 
— C.A. 

The  plaintiff  in  an  action  under  the  Employers* 
Liability  Act,  1880,  was  employed  by  the  defen- 
dants to  work  at  a  carding  machine.  Part  of  the 
machine  consisted  of  a  wheel  or  pulley  upon, 
which,  while  in  motion,  the  plaintiff  had  to  place 
a  band.  The  disc  of  the  wheel  had  holes  in  it^ 
and,  while  the  plaintiff  was  putting  on  the  band^ 
his  thumb  slipped  through  one  of  these  holes,  the 
result  being  that  it  was  caught  between  the 
wheel  and  the  bed-plate  of  the  machine  and  cut 
off.  It  was  provea  that,  though  these  wheel»> 
were  sometimes  made  without  such  holes,  they 
were  very  commonly  made  witii  them,  the  object 
being  to  reduce  the  weight  of  the  wheel  and 
consequent  friction.  In  the  defendants*  mill 
there  were  machines  of  both  sorts,  and  it  did  not 
appear  that  any  complaint  had  previously  arisen 
with  regard  to  the  wheels  with  holes,  the  plaintiff 
himself  stating  that  he  had  never  complained  of 
the  machine,  because  it  had  never  entered  into- 
his  head  that  it  was  dangerous: — Held  (Lord 
Esher,  M.B.,  dissenting),  that  there  was  no  evi- 
dence of  any  defect  in  the  machine  implying 
negligence  in  the  defendants  or  anyone  in  their 
service,  and  therefore  that  the  defendants  were 
not  liable.    Ih, 

The  plaintiff  was  employed  by  the  defendants 
to  assist  in  the  working  of  a  circular  saw.  The 
saw  bench  was  provided  with  a  side  guard,  which 
was  removable  for  the  purpose  of  taking  away 
the  sawdust  from  under  the  bench.  While  the 
saw  was  in  motion,  the  plaintiff,  in  assisting  to* 
lift  a  plank,  slipped  and,  the  guard  being  absent, 
feU  under  the  bench  and  was  injured  by  the  saw. 
It  was  proved  that  the  workman  in  charge  of  the 
saw,  whose  duty  it  was  to  see  that  the  guard  was- 
in  its  place,  had  on  the  previous  day  removed  it 
because  it  was  in  his  way,  and  that  it  had  not 
been  replaced: — Held,  that  the  absence  of  the 
side  guard  constituted  a  defect  in  the  condition 
of  the  machinery  within  the  meaning  of  s.  1, 
sub-s.  1,  of  the  Employers'  Liability  Act,  1880. 
WUldU  v.  WaU  (61  L.  J.,  Q.  B.  540  ;  [1892] 
2  Q.  B.  92)  distinguished.  TaU  v.  Latham^  66 
L.  J.,  Q.  B.  349 ;  [1897]  1  Q.  B.  502 ;  76  L.  T. 
336  ;  45  W.  B.  400— C.  A. 

And  see  BoUtu  y.  Culntt  (46  L.  T.  535),  ante, 
coL  866. 

"OoBditloiL  of  Plant."]  >- The  Employers' 
Liability  Act,  1880,  whicn  gives  a  workman  a 
right  of  action  against  his  employer  for  personal 
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injury  by  leason  of  any  defect  in  the  condition 
of  the  plant  used  in  the  business  of  the  employer, 
applies  to  a  case  where  the  plant  is  unfit  for  the 
purpose  for  which  it  is  used,  though  no  part  of 
it  is  shewn  to  be  unsound.  Plaintiff,  a  workman 
in  defendants*  employment,  was  injured  by  reason 
of  the  breaking  of  a  ladder,  which  was  being 
used  to  support  a  scaffold.  The  ladder  was  in- 
sufficient for  the  purpose  for  which  it  was  being 
used,  and  the  scaffold  and  ladder  had  been  placed 
and  were  being  used  under  the  directions  of  one 
of  the  defendants : — Held,  that,  under  the  above 
circumstances,  there  was  evidence  that  the  plain- 
tiff had  been  injured  by  reason  of  a  defect  in  the 
condition  of  the  plant,  owing  to  the  negligence 
of  his  employer,  within  the  meaning  of  the  Em- 
ployers* Liability  Act,  1880.  Crippt  v.  Jndge^ 
53  L.  J.,  Q.  B.  517 ;  13  Q.  B.  D.  583 ;  51  L.  T. 
182  ;  33  W.  R.  35  ;  49  J.  P.  100— C.  A. 

A  wharfinger  who  for  the  purposes  of  his 
business  was  the  owner  of  carts  and  horses, 
owned  one  horse  of  a  vicious  nature,  that  was 
unfit  to  be  driven  by  a  careful  driver.  The 
plaintiff  was  in  the  wharfinger*s  employ,  and  had 
to  drive  the  carts  and  to  load  ana  unload  the 
goods  carried  in  them.  In  an  action  for  injury 
by  reason  of  the  viciousness  of  the  horse : — Held, 
that  the  horse  was  '*  plant "  used  in  the  business 
of  the  wharfinger,  and  that  the  vice  in  the  horse 
was  a  '* defect*'  in  the  condition  of  such  plant 
within  the  meaning  of  s.  1  of  the  act.  Yarmovth 
V.  France,  67  L.  J.,  Q.  B.  7 ;  19  Q.  B.  D.  647 ; 
36  W.  B.  281. 

Where  a  boy  was  engaged  in  moving  certain 
iron  stanchions  on  a  trolly,  and  the  stanchions 
were  not  packed  or  protected  from  falling  off, 
and,  by  reason  of  their  not  being  so  packed  or 
protected,  one  of  them  fell  and  injured  one  of  the 
boy's  fingers  so  that  it  had  to  be  amputated  : — 
Held,  that  the  neglect  to  pack  or  to  protect  from 
falling  off  did  not  constitute  such  a  defect  in 
))lant  OS  would  render  his  employer  liable  within 
the  meaning  of  the  Employers*  Liability  Act, 
s.  1,  sub-s.  1.  Corcoran  v.  Eoft  Surrey  Iron- 
works Co,,  58  L.  J.,  Q.  B.  145. 

See  also  Weblin  v.  JBaUardj  infra,  col.  874. 


**Yol«nti  non  fit  injuria'' — Knowledge 


of  Smployer  J — ^Where  a  workman  was  employed 
.on  a  staging  in  the  middle  of  the  river  Thames, 
which  was  protected  on  one  side  only,  and  it  was 
part  of  his  duty  to  work  on  the  unprotected  side, 
and  in  the  course  of  his  employment  he  f eU  over 
at  night  and  was  drowned,  the  jury  found  that 
the  structure  was  defective,  and  that  the  deceased 
lost  his  life  in  consequence  of  the  defect ;  but 
'they  also  found  that  he  knew  of  the  defect,  and 
was  willing  to  incur  the  risk : — Held,  that  his 
widow  could  not  recover  damages  from  his  em- 
ployer. Church  y.  Appleby ,  58  L.  J.,  Q.  B.  144  ; 
«0  L.  T.  542. 

e.  Contributory  Neffliffonce. 

Af  a  Defence.] — ^A  defence  of  contributory 
negligence  may  be  relied  on  in  an  action  under 
the  Employers'  Liability  Act.  McEtoyv,  Water- 
ford  SteajMhip  Cb.f  18  L.  R.,  Ir.  159. 

Disobeying  Smployer'i  Bnlea.l — See  Bunker 
V.  Midland  Mailway  Co,,  ante,  col.  867. 

Working  in  Dangerous  Xode.] — If  machinery 
'  can  be  worked  by  a  servant  in  a  reasonable  man- 
'  ner  without  danger  to  himself,  no  instruction 


being  given  to  him  to  work  it  in  a  mode  which 
would  endanger  his  safety,  where  the  safe  mode, 
as  weU  as  the  dangerous  mode,  of  working  aro 
known  to  him,  the  danger  of  the  latter  mode 
being  apparent,  the  employers  are  not  liable 
under  the  Employers*  Liability  Act,  1880,  for 
damages  for  the  death  of  the  servant,  caused 
by  working  the  machine  in  a  dangerous  way. 
Noonan  v.  Dublin  D'utUlery  Co.,  32  L.  B.,  Ir. 
399. 

Knowledge  of  Defeet.] — ^An  employer,  when 
sued  under  the  Employers*  Liability  Act,  1880, 
for  personal  injury  to  a  workman  caused  by  any 
of  the  matters  mentioned  in  s.  1  of  the  act,  can- 
not avail  himself  of  the  defence  that  the  injury 
was  caused  by  the  negligence  of  a  fellow  servant, 
or  that  the  workman  had  contracted  to  take 
upon  himscdf  the  risks  incident  to  the  employ- 
ment ;  but  he  may  avail  himself  of  the  defence 
of  contributory  negligence  on  the  part  of  the 
workman,  and  also,  under  s.  2,  sub-s.  3,  of  his 
failure  to  give  notice  of  the  defect  or  negligence 
which  caused  the  injury.  The  deceased  was 
employed  as  fireman  ac  the  defendant's  brewery. 
In  the  engine-room,  at  some  distance  from  the 
floor,  was  a  valve  to  turn  on  steam  to  a  donkey- 
engine.  This  valve  was  only  reached  by  means 
of  a  ladder  placed  against  a  lower  pipe,  but,  by 
reason  of  a  bend  in  the  last-mentioned  pipe,  the 
ladder  (though  in  itself  perfect),  being  without 
hooks  or  stays,  was  unsafe  for  the  purpose  for 
which  it  was  used.  The  defendant  had  himself 
seen  the  ladder  so  used.  The  deceased  was 
found  dead  in  the  engine-room,  having  been 
apparently  killed  by  the  ladder  slipping  while 
he  was  upon  it.  In  an  action  by  his  personal 
ropresentative  under  the  Employers'  Liability 
Act,  the  county  court  judge  found  that  thero 
was  a  defect  in  the  condition  of  the  plant  within 
the  meaning  of  s.  I,  sub-s.  1,  of  the  act,  and  that, 
although  the  deceased  knew  of  the  defect,  he 
was  excused  from  informing  the  defendant  of  it, 
because  he  was  awaro  that  the  latter  knew  of  it : 
— Held,  that  this  finding  was  warranted  by  the 
evidence,  and  that  contributory  negligence  on 
the  part  of  the  deceased  was  not  necessarily 
proved  by  the  mere  fact  that  he  knew  that 
the  work  was  of  itself  dangerous.  Weblin  v. 
Ballard,  65  L.  J.,  Q.  B.  396  ;  17  Q.  B.  D.  122  ; 
54  L.  T.  532  ;  34  W.  R.  455  ;  50  J.  P.  597. 

See  also  Stuart  v.  Efoani,  supra,  col.  862. 

Whero  a  waggon  was  in  a  defective  state,  of 
which  a  workman  was  aware,  and  he  used  it  in 
such  a  way  as  to  cause  injury  to  himself,  when 
he  knew  how  to  use  and  might  have  used  it  so 
as  not  to  cause  injury  to  himself,  he  cannot 
recover  under  the  Employers'  Liability  Act, 
1880,  8. 1.  Martin  Y.  Connah'e  Quay  Alkali  Co,, 
33  W.  B.  216. 

f.  Bisk  Voluntarily  Incurred. 

<<  Volenti  non  fit  ii^nria."]— The  plaintiff  was 
employed  in  a  cooling  room  in  the  defendant's 
brewery.  In  the  room  were  a  boiling  vat  and  a 
cooling  vat,  and  between  them  ran  a  passage 
which  was  in  part  only  three  feet  wide.  The 
cooling  vat  had  a  rim  raised  sixteen  inches  above 
the  level  of  the  passage,  but  it  was  not  fenced  or 
i-ailed  in.  The  plaintiff  went  along  this  passage 
to  pull  aboard  from  under  the  boiling  vat.  This 
board  stuck  fast  and  then  came  away  suddenly, 
so  that  he  fell  back  into  the  cooling  vat  and  was 
scalded.    In   an  action  under  the  Employers* 
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Liability  Act,  1880 :— Held  (Lord  Esher,  M.R., 
dissenting),  that  the  defence  arising  from  the 
maxim  Tolenti  non  fit  injuria  had  not  been 
affected  bj  the  Employers*  Liability  Act,  1880, 
and  applied  to  the  present  case,  and  that  there 
was  therefore  no  evidence  of  negligence  arising 
from  a  breach  of  duty  on  the  part  of  the 
defendant  towards  the  plaintiff,  and  that  the 
plaintiff  was  not  entitled  to  recover.  ThonMS  v, 
Quartermaine,  56  L.  J.,  Q.  B.  340 ;  18  Q.  B.  D. 
686  ;  57  L.  T.  537  ;  35  W.  B.  555  ;  61  J.  P.  516— 
C.A. 

In  an  action  to  recover  compensation  under 
the  Employers*  Liability  Act,  1880,  it  appeared 
that  the  plaintiff  was  in  the  employment  of  the 
defendstfit,  who  was  a  wharfinger,  and  for  the 

Eurpoees  of  his  business  the  owner  of  carts  and 
orses.  It  was  the  duty  of  the  plaintiff  to  drive 
the  carts  and  to  load  and  unload  the  goods  which 
were  carried  in  them.  Among  the  horses  was 
one  of  a  vicious  nature  and  unfit  to  be  driven 
even  by  a  careful  driver.  The  plaintiff  objected 
to  drive  this  horse,  and  told  the  foreman  of  the 
stable  that  it  was  unfit  to  be  driven,  to  which  the 
foreman  replied  that  the  plaintiff  must  go  on 
driving  it,  and  that  if  any  accident  happened  his 
employer  would  be  responsible.  The  plaintiff 
continued  to  drive  the  horse,  and  while  sitting 
on  his  proper  place  in  the  cart  was  kicked  by 
the  animal  and  his  leg  was  broken : — ^Held 
(Lopes,  L.J.,  dissenting),  that  upon  the  facts  a 
jury  might  find  the  d^endant  to  be  liable,  for 
there  was  evidence  of  negligence  on  the  part  of 
his  foreman,  and  the  circumstances  did  not  con- 
clusively show  that  the  risk  was  voluntarily 
incurred  by  the  plaintiff.  Thomas  v.  Qunrter- 
maine  (18  Q.  B.  D.  685)  distinguished.  Per 
Lopes,  L.J.,  that  there  was  no  evidence  for  the 
jury  of  the  defendant's  liability,  inasmuch  as 
the  facts  showed  that  the  plaintiff,  with  full 
knowledge  of  the  risk  to  which  he  was  exposed, 
had  elected  to  continue  in  the  defendant's 
employment.  Yarmouth  v.  France,  57  L.  J., 
Q.  B.  7  ;  19  Q.  B.  D.  647  ;  86  W.  R.  281. 

The  appellant,  a  workman  in  the  employment 
of  the  respondents,  was  working  in  a  railway 
cutting  with  hammer  and  drills,  when  a  stone, 
fastened  by  a  chain  to  another  chain  hanging 
from  a  crane  which  was  being  *' jibbed"  over 
his  head,  slipped  from  its  fastenings,  struck  and 
seriously  injured  him.  In  the  county  court  the 
jury  found  that  the  machinery  used  for  lifting 
the  stone  was  not  reasonably  fit  for  its  purpose ; 
that  the  omission  to  supply  special  means  of 
warning  when  the  stones  were  being  *'  jibbed " 
was  a  defect  in  the  "ways,  works,  machinery, 
and  plant"  within  the  Employers'  Liability  Act; 
that  the  employers  were  guilty  of  negligence, 
and  that  the  appellant  was  not  guilty  of  con- 
tributory negligence ;  and  they  awarded  1001, 
damages,  for  which  the  judge  entered  judgment 
for  the  plaintiff.  The  notice  of  app^  to  the 
divisional  court,  and  subsequently  to  the  court 
of  appeal,  was  based  solely  on  the  ground  that 
the  plaintiff  had  voluntarily  undertaken  the 
ri^.  The  court  of  appeal  decided  in  favour  of 
the  defendants  both  on  this  ground  and  also  on 
the  ground  that  there  was  no  evidence  of  negli- 
gence : — Held,  that  the  app^  must  be  allowed 
on  the  ground  that  the  appellant  had  not  volun- 
tarily undertaken  the  risk,  and  that  it  was  not 
competent  to  the  house  to  enter  into  the  question 
of  negligence,  as  the  point  was  not  taken  in  the 
county  oourt : — Held,  also,  that  there  was  negli- 
gence in  that  the  machinery  was  not  reasonably 


fit  for  its  purpose,  and  no  special  warning  wbs 
supplied  to  the  men  imperilled  by  the  operation. 
SmUh  V.  Baker,  60  L.  J.,  Q.  B.  683 ;  [1891]  A.  C. 
325  ;  65  L.  T.  467 ;  40  W.  R.  392 ;  65  J.  P.  660— 
H.  L.  (E.) 

A  person  who  relies  on  the  maxim  volenti 
non  fit  injuria  must  show  a  consent  to  the 
particular  thing  done,  though  such  consent  may 
DC  inferred  from  the  course  of  conduct  as  well  as 
expressed  in  terms ;  but  mere  knowledge  of  a 
rlsK  does  not  necessarily  involve  consent.  A 
negligent  system  or  a  negligent  mode  of  using* 
perfectly  sound  machinery  may  make  the  em- 
ployer liable,  quite  apart  from  the  Employers* 
Liability  Act.    lb. 

The  maxim  volenti  non  fit  injuria  explained 
and  illustrated.    lb. 

The  contract  between  employer  and  employed 
involves  on  the  part  of  the  former  the  duty  of 
taking  reasonable  care  to  provide  proper  appli- 
ances and  to  maintain  them  in  a  proper  condition, 
and  so  to  carry  on  bis  operations  as  not  to  subject 
those  employed  by  him  to  unnecessary  risk.    lb. 

Breach  of  Statutory  Duty.] — The  plain- 


tiff's husband  had  been  employed  in  the  defen- 
dant's coal  mine.  One  of  the  rules  established 
in  the  mine  under  s.  52  of  the  Coal  Mines  B/^vl- 
lation  Act,  1872,  required  a  banksman  to  be 
constantly  present  while  the  men  were  going  up 
or  down  the  shaft;  but  it  was  the  regular  practice 
of  the  mine,  as  the  plaintiff's  husband  well  knew, 
not  to  have  a  banksman  in  attendance  during 
the  night.  The  plaintifTs  husband  was  killed  in 
coming  out  of  the  mine  at  night  by  an  accident 
arising  through  the  absence  of  a  banksman.  In 
an  action  under  the  Employers'  Liability  Act, 
1880  : — Held,  that  the  defence  arising  from  the 
maxim  volenti  non  fit  injuria  was  not  applicable 
in  cases  where  the  injury  arose  from  the  breach 
of  a  statutory  duty  on  the  part  of  the  employer, 
and  that  the  plaintiff  was  entitled  to  recover. 
Thomas  v.  Quartermaine  (supra)  discussed. 
BaddeUy  v.  OranvUle  (Earl),  56  L.  J..  Q.  R 
501 ;  19  Q.  B.  D.  423 ;  57  L.  T.  268 ;  36  W.  R.  63 ; 
51  J.  P.  822.  See  also  Churoh  v.  Appleby^ 
supra,  ooL  878. 

ff.  Contraotinff  Out* 

Contraot  not  to  claim  Oompeiuation— Widov 
bound  by.  J — It  is  competent  to  a  workman  to 
contract  with  his  employer  not  to  claim  compen- 
sation  for  personal  injuries  under  the  Employers* 
Liability  Act,  1880.  By  s.  1  of  the  Employers' 
Liability  Act,  1880,  where  personal  injury  is 
caused  to  a  workman  in  certain  specified  cases, 
the  workman,  or  in  case  the  Injury  results  in 
death,  his  legal  personal  representatives,  and  any 
person  entitled  in  case  of  death,  "  shall  have  the 
same  right  of  compensation  and  remedies  against 
the  employer  as  if  the  workman  had  not  been  a 
workman  of,  nor  in  the  service  of,  the  employer, 
nor  engaged  in  his  work."  A  workman  having 
contracted  with  his  employer  for  himself  and  his 
representatives,  and  any  person  entitled  in  case 
of  death,  not  to  claim  any  compensation  under 
the  act  for  personal  injury,  whether  resulting  in 
death  or  not : — Held,  that  s.  1  only  affected  the 
contract  of  service  so  far  as  to  negative  the 
implication  of  an  agreement  by  the  workman  to 
bear  the  risks  of  the  employment,  and  therefore 
did  not  render  the  workman's  express  contract 
not  to  claim  compensation  invalid.  Chiffiths  t. 
Ihidley  (EaH^,  51  L.  J.,  Q.  B.  543 ;  9  Q.  B.  D. 
357  ;  47  L.  T.  10 ;  30  W.  R.  797 ;  46  J.  P.  711, 
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Held,  also,  that  the  contract  was  not  against 
public  policy,  and  that  the  workman's  widow, 
suing  for  diunages  under  Lord  Campbell*s  Act, 
was  bound  by  it.    i  b, 

h.  Proceedings. 

BevleiHiig  Yerdlot  of  Jury.] — ^Upon  an  appeal 
from  the  judgment  of  a  county  court  awarding 
compensation  under  the  act,  the  high  court  is 
not  entitled  to  consider  whether  the  findings  are 
such  as  the  high  court  would  have  arriv^  at, 
but  can  only  consider  whether  or  not  there  was 
reasonable  eyidence  to  support  them.  Weblin  y. 
Ballard,  supra,  coL  874. 

BamagM — "  Karningi  "—TnitioiL] — In  s.  8  of 

the  Employers'  Liability  Act,  1880,  the  word 
"earnings'*  means  money  or  things  capable  of 
being  turned  into  money  by  accurate  estimation, 
such  as  rent,  food,  and  clothes ;  but  it  does  not 
include  a  thing  so  vague  as  tuition  which  an 
apprentice  receiTes  from  his  master.  Noel  y. 
Redruth  Ftnmdry  Co.,  65  L.  J.,  Q.  B.  830; 
[1896]  1  Q.  B.  463 ;  74  L.  T.  196 ;  44  W.  R. 
407. 

limit  of— ^hrertime  Wages.] — ^The  plain- 
tiff, in  an  action  brought  under  the  Employers* 
Liability  Act,  1880,  proved  as  damages  loss  of 
wages  in  respect  botn  of  his  employment  with 
the  defendants,  and  also  in  respect  of  certain  over- 
time labour  under  another  employer.  The  jury 
awarded  damages  under  both  heads,  but  the 
county  court  judge  held  that  the  plaintiff  was 
only  entitled  to  receive  damages  in  respect  of  his 
estimated  earnings  under  the  defendants.  The 
amount  of  damages  awarded  was  less  than  the 
amount  he  might  have  been  a^^uded  in  respect 
of  his  estimated  earnings  for  three  years  in  the 
defendants*  service: — Held,  that  s.  8  of  the 
Employers*  Liability  Act,  1880,  does  not  give 
a  measure  of  damages,  but  only  a  limit  within 
which  the  jury  may  award  damages,  and  that 
the  plaintiff  was  entitled  to  recover  in  respect  of 
both  employments.  Borliok  or  Bortiek  v.  Head, 
53  L.  T.  909 ;  34  W.  R.  102 ;  60  J.  P.  327. 

8.  AOTS  OF  Fellow-Sebyakts. 

Immimity.] — ^A  master  is  not  in  general  liable 
to  his  servant  for  damage  resulting  from  the 
negligence  of  a  feUow-servant,  in  the  course  of 
their  common  employment.  Wigmore  v.  Jay,  6 
Ex.  364  ;  19  L.  J.,  Ex.  800 ;  14  Jur.  837.  S.  P., 
Hutohimon  v.  York,  NeweoiUe,  avtd  Berwioh 
By,  Of.,  6  Railw.  Cas.  580  ;  5  Ex.  348  ;  19  L.  J., 
Ex.  296. 

A  servant  has  no  right  of  action  against  his 
master  for  injury  done  to  him  in  the  course  of 
his  employ  l^  the  acts  of  his  fellow-servants ; 
and  if  killed,  no  action  can  be  maintained  by  his 
representative.  Vase  y.  Lanoathire  and  York- 
thire  By.,  2  H.  &  N.  728 ;  27|  L.  J.,  Ex.  249  ;  4 
Jur.  (N.8.)  364  ;  6  W.  R.  295. 

Cempetenoy  of  Senraat]— A  master  is  not 
responsible  to  one  servant  for  an  in juty  occasioned 
to  him  by  the  negligence  of  a  fellow-servant 
whilst  they  are  acting  in  one  common  service ; 
but  this  rule  does  not  hold  where  the  person 
doing  the  injury  is  not  a  person  of  ordinary  skill 
and  care.  Wiggett  v.  Fox,  11  Ex.  882  ;  25  L.  J., 
Ex.  188  ;  2  Jur.  (K.S.)  965  ;  4  W.  R.  264. 

Certain  persons,  hiftving  contracted  with  the 


Crystal  Palace  Company  to  build  a  tower  there 
employed  a  sub-contractor  to  do  the  earthwork, 
who  employed  workmen  under  him.  While  one 
of  these  was  at  his  work  at  the  foot  of  the  tower, 
a  workman,  employed  by  the  contractors  to  work 
at  the  top  of  it,  negligently  let  fall  a  heavy  sub- 
stance upon  him,  whereby  he  was  killed : — ^Held, 
that  in  the  absence  of  proof  that  the  workman 
who  caused  the  death  was  not  a  person  of 
ordinary  skill  and  care,  no  action  coula  be  main- 
tained against  the  contractors  by  the  personal 
representatives  of  the  person  killed.    Ih. 

A  master  is  not  generally  responsible  for  an 
injury  to  a  servant  from  the  negligence  of  a 
feUow-servant,  but  the  rule  is  subject  to  this 
qualification,  that  the  master  uses  reasonable  care 
in  the  selection  of  the  servant.  Tarrant  v.  Webb, 
18  C.  B.  797  ;  25  L.  J.,  C.  P.  261 ;  4  W.  R.  640. 

He  is  not  bound  to  warrant  the  competency  of 
his  servants ;  and  in  an  action  against  him  for 
an  injury  done  by  one  of  his  servants  to  another, 
the  question  for  the  jury  is,  not  whether  the 
servant  was  incompetent,  out  whether  the  master 
did  not  exercise  doe  care  in  employing  him.    lb. 

If  in  the  selection  of  the  servant  who  caused 
the  injury  the  master  has  not  taken  reasonable 
care  to  choose  a  person  of  ordinary  skill  and 
care,  or  if  the  servant  injured  was  not  at  the 
time  of  the  injury  acting  in  the  service  of  his 
master,  the  master  is  liable.  Wigmore  v.  Jay, 
5  Ex.  854  ;  19  L.  J.,  Ex.  800  ;  14  Jur.  887. 

Where  workmen  are  engaged  in  a  common 
work,  and  an  injury  happens  to  one  of  them 
through  the  negligence  of  another  engaged  in 
the  same  work,  the  master  is  not  responsible 
unless  the  servant  causing  the  injury  was  incom- 
petent to  discharge  his  duty.  Bartofi*  JBiU 
Coal  Co.  Y.  Beid,  8  Macq.  H.  L.  266 ;  4  Jur. 
(K.a)  767 ;  6  W.  R.  664. 

Onus  of  Prool] — ^The  deceased  was  em- 
ployed, with  others,  to  shift  a  cargo  on  the 
defendants'  vesseL  Upon  going  on  board  the 
names  of  the  men  employed  were  taken  down  by 
one  of  the  officers,  wno  told  them  to  go  down 
between  decks  to  have  supper.  In  going  below 
it  was  necessary  to  pass  round  an  open  hatch- 
way, which  was  insufficiently  lighted,  and  the 
passage  round  which  was  obstructed  by  some 
obstacles.  The  deceased,  when  returning  from 
supper,  fell  through  the  open  hatchway,  ajod  was 
killed: — Held,  upon  these  facts,  that,  even 
assuming  negligence,  it  was  the  negligence  of  a 
feUow-servant  of  the  deceased,  and  that,  as  there 
was  no  evidence  of  the  negligent  employment  by 
the  d^Emdants  of  the  incompetent  fellow-servant, 
the  plaintiff  suing  for  damages  for  the  death  of 
the  deceased  was  rightly  nonsuited.  McCarthy 
V.  Bristol  Shipowners'  Cb.,  10  L.  R.,  Ir.  884. 
8.  P.,  Byrne  v.  Fennell,  10  L.  R.,  Ir.  397,  n. 

It  is  not  true,  as  a  general  proposition  of  law, 
that  a  negligent  act  or  default  on  the  part  of  a 
servant  is  in  itself  evidence  of  the  incompetence 
of  such  servant.  Upon  the  plea  traversing 
negligence  by  the  defendant,  tne  defence  that 
the  injury  complained  of  was  caused  by  the 
negligence  of  a  fellow  servant  is  open.    lb. 

HegUgenee  of  Psliow-Berraat.]— Where  ser- 
vants are  engaged  in  one  common  object,  an 
injury  sustained  by  one  servant,  in  consequence 
of  the  negligence  of  another  servant,  does  not 
give  a  right  of  action  against  the  master.  Waller 
V.  8.  E.  By.  Of.,  2  H.  &  C.  102  ;  32  L.  J.,  Ex. 
205  ;  9  Jur.  (lf.8.)  501 ;  8  L.  T.  325  ;  11 W.  R.  731. 
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Where  a  serrant  of  a  railway  oompanj,  who 
was  proceeding  in  the  discharge  of  his  duty  in  a 
train  belonging  to  the  company,  and  guided  by 
their  servants,  was  killed  by  a  collision  between 
it  and  another  of  their  trains  gnided  by  others  of 
their  servants : — ^Held,  that  no  action  was  main- 
tainable by  his  personal  representative  against 
the  company,  and  that  it  made  no  difference  in 
this  respect  whether  the  accident  was  occasioned 
by  the  negligence  of  the  servants  guiding  the 
train  in  which  the  deceased  was,  or  of  those 
guiding  the  other  train,  or  of  both.  Hutchifuoti 
v.  Torkt  Newcattle  and  Berwick  Ry.^  6  Ex. 
843  ;  6  BaUw.  Gas.  580  ;  19  L.  J.,  Ex.  296. 

A  company  haying  begun  sinking  a  shaft  in 
their  colliery,  for  which  purpose  they  had  fixed 
an  engine  near  the  mouth  of  the  shaft,  agreed 
with  W.  to  do  the  sinking  and  excavating  at  a 
certain  price  per  yard,  W.  to  find  all  labour,  the 
company  to  provide  and  place  at  the  disposal  of 
W.  the  necessary  engine  power,  ropes  and  hop- 
pets,  with  an  engineer  to  work  the  engine  (who 
was  employed  and  paid  by  the  company),  the 
engine  and  engineer  to  be  under  the  control  of 
W.  One  of  the  men  employed  and  paid  by  W., 
while  working  at  the  bottom  of  the  shaft,  was 
injured  by  the  negligence  of  the  engineer : — 
Held,  that  though  the  engineer  remained  the 
general  servant  of  the  company,  yet  being  under 
the  orders  and  control  of  W.  at  the  time  of  the 
accident,  he  was  acting  as  the  servant  of  W., 
and  not  of  the  company,  which  was  therefore  not 
liable  for  his  negligence.  B4mrke  y.  WkUe  Most 
Colliery  Co.,  2  C.  P.  D.  205  ;  46  L.  J.,  C.  P.  283 : 
36  L.  T.  49  ;  25  W.  R.  263— C.  A. 

A  master  is  not  responsible  for  an  injury 
occasioned  to  a  servant  by  tackle  defective 
through  the  neglect  of  a  fellow-servant,  if  there 
is  no  negligence  or  want  of  care  on  the  part  of 
the  master,  either  as  respects  the  providing  of 
proper  machinery  or  the  competency  of  the 
servant  Searle  v.  Lindsay,  11  C.  B.  (K.S.)  429  ; 
31  L.  J.,  C.  P.  106 ;  8  Jur.  (Mr.8.)  746 ;  5  L.  T. 
427  ;  10  W.  R.  89. 

A  workman  employed  with  others  in  sinking 
a  pit,  being  at  the  bottom,  was  injured  by  the  f  aU 
of  a  tub  of  water,  which  was  being  drawn  up 
by  machinery.  Evidence  was  given  that  the 
tackle  was  imperfect,  not  being  pulled  with  a 
safe  hook,  and  that  a  jiddy  should  have  been 
used.  He  worked  with  the  hook,  making  no 
complaint  of  it ;  a  jiddy  had  been  provid^  by 
the  master,  who  had  directed  that  it  should  be 
used  when  earth  was  raised.  In  his  master's 
presence  he  had  complained  that  the  jiddy  was 
not  used  for  water  : — Held,  that  the  master  was 
not  liable,  because  assuming  the  injury  to  have 
arisen  from  neglect  to  use  the  jiddy,  the  master, 
having  provided  a  proper  apparatus,  was  not 
liable  for  the  neglect  of  the  fellow-workmen  in 
omitting  to  use  it.  Griffiths  y.  Qidlow,  3  H.  &  N. 
648  ;  27  L.  J.,  Ex.  404. 

PlaintifE  was  employed  by  defendant  to  work 
at  a  steam  saw.  It  was  necessary  that  he  should 
have  an  assistant  in  the  performance  of  his  work, 
and  M.,  defendant's  foreman,  engaged  a  boy  for 
this  purpose,  who  proved  to  be  incompetent,  and 
who,  although  plaintijS  complained  to  M.  of  his 
incompetency,  was  retainea  in  his  service.  It 
was  M.'s  duty  as  foreman  to  engage  or  discharge 
the  person  employed  for  the  purpose  of  assisting 
plaintiff.  An  accident  happened  to  plaintiff 
while  working  at  the  saw  through  the  incompe- 
tence of  the  boy,  and  he  brought  his  action 
against  defendant.    Held,  that  in  the  absence  of 


any  evidence  to  shew  that  M.  was  incompetent 
for  the  position  of  foreman,  the  plaintiff  could 
not  recover ;  it  being  M.'s  duty  to  engage  and 
discharge  the  boy,  his  retaining  him  after  know- 
ing of  his  incompetence  was  merdy  an  act  of 
negligence  by  plaintiff's  fellow-servant  for  which 
defendant  was  not  responsible.  Smith  y. Howard, 
22  L.  T.  130. 

A  company  had  on  its  premises  gates  which 
were  safe  when  open  and  wedged  up,  but  liable 
to  fall  when  closed^  The  attention  of  the  manager 
had  been  directed  to  the  unsafe  condition  of  the 
gates,  and  orders  had  been  given,  but  not  carried 
out,  to  remedy  this.  A  workman  in  the  employ 
of  the  company  passed  through  the  gates  when 
open,  but  on  his  return  one  of  them  was  closed, 
and  shortly  afterwards,  while  he  was  working 
near  the  gates,  they  fell  on  and  injured  him. 
There  was  no  evidence  to  shew  how  this  happened, 
nor  any  eyidence  that  the  manager  and  other 
persons  employed  by  the  company  were  incom- 
petent : — ^Held,  that  the  company  was  not  liable, 
as  the  plaintiff  had  not  shewn  that  the  persons 
employed  by  the  company  were  incompetent,  and 
the  negligence,  if  any,  which  caused  the  accident 
was  that  of  a  fellow-workman.  Allen  v.  Sew 
Gas  Co.,  46  L.  J.,  Ex.  668  ;  1  Ex.  D.  261 ;  34 
L.  T.  541. 

Whsre  Benrant  placed  in  Authority.] — 

To  render  a  master  liable  for  an  injury  to  one 
in  his  employ,  through  the  negligence  of  another 
person  also  in  his  employ,  it  must  be  shewn  that 
the  latter  was  placea  by  the  master  in  such  a 
position  of  trust  and  authority  as  to  be  fairly 
considered  as  his  representative  in  the  establish- 
ment. Murphy  y.  Smith,  19  C.  B.  (N.&)  361 ; 
12  L.  T.  605. 

In  the  absence  of  evidence  to  shew  that  the 
general  traffic  manager  of  a  railway  company 
occupies,  towards  the  company,  a  position  supe- 
rior to  t^t  of  fellow-servant  with  a  milesman 
employed  by  the  same  company,  they  are  to  be 
taken  to  be  fellow-servants,  and  the  company  is 
not  liable  for  injuries  caused  to  the  milesman  by 
the  negligence  of  the  traffic  manager.  Conway 
v.  Be^cut  and  Northern  Countiet  By,,  Ir.  R.  11, 
C.  L.  346— Ex.  Ch. 

A  servant  cannot  recover  against  his  master 
for  injuries  sustained  in  his  service  from  the 
negligence  of  the  foreman  or  manager,  whose 
lawful  directions  the  servant  was  bound  to 
obey.  Feltham  y.  England,  7  B.  A:  S.  676 ;  36 
L.  J.,  Q.  B.  14 ;  L.  R.  2  Q.  B.  33 ;  15  W.  R. 
151. 

A  person  who  is  injured  by  the  negligence  of 
another's  servant  cannot  be  a  feUuw-servant 
with  the  servant  whose  negligence  causes  the 
injury,  so  as  to  exempt  the  master  from  liability, 
unless  he  is  under  the  control  and  orders  of  the 
master.  Swainton  v.  N,  E.  By.,  47  L.  J.,  Ex.  872 ; 
3  Ex.  D.  341  ;  38  L.  T.  201  ;  26  W.  R.  413— 
C.A. 

The  plaintiff  was  engaged  as  a  scaffolder  for 
the  defendants,  who  were  builders,  and  they 
employed  a  general  manager  of  works,  through 
whose  negligence  in  not  furnishing  proper  mate- 
rials the  plaintiff  fell  and  was  injured  : — Held, 
that  the  defendants  were  not  liable  for  th6 
injuries  to  the  plaintiff.  Gallagher  y.  Piper, 
16  C.  B.  (NJ8.)  669  ;  33  L.  J.,  C.  P.  329  ;  10  Jur. 
(N.8.)  879  ;  10  L.  T.  718  ;  12  W.  R.  988. 

Common  Employment,  what  Ib — Oanerally.] 
— When  two  persons  are  working  for  the  same 
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master  for  a  common  general  object,  there  is  no 
liability  upon  the  master  to  answer  to  either  of 
them  for  damage  resulting  from  the  negligence 
of  the  other,  although  the  actual  piece  of  work 
on  which  thej  are  engaged  is  not.  the  same. 
Charles  t.  Taylor,  3  C.  P.  D.  492  ;  88  L.  T.  778  ; 
27  W.  E.  32— C.  A. 

Where  servants  are  engaged  in  a  common 
employmeut,  and  with  a  common  object,  injury 
sustained  by  one  servant  in  consequence  of  the 
negligence  of  a  f eUow-servant  gives  no  right  of 
action  against  the  master,  although  the  servants 
are  not  engaotid  in  effecting  the  same  common 
immediate  cbj  ^ct,  but  are  occupied  in  different 
departments  of  duty.  Morgan  t.  Vale  of  Neath 
My.,  6  B.  &  S.  736  ;  85  L.  J.,  Q.  B.  23 ;  L.  B. 
1  Q.  B.  149  ;  13  L.  T.  564 ;  14  W.  B.  144^£z. 
Ch. 

To  constitute  fellow  -  labourers  within  the 
meaning  of  the  doctrine  which  protects  the 
master  from  responsibility  for  injuries  sustained 
by  one  servant  through  the  wrongful  act  or 
carelessness  of  another,  it  is  not  necessary  that 
the  servant  causing  and  the  servant  sustaining 
the  injury  should  both  be  engaged  in  precisely 
the  same,  or  even  similar  acts.  Thus,  the  driver 
and  guard  of  a  stage-coach,  the  steersman  and 
rowers  of  a  boat,  the  man  who  draws  the  red-hot 
iron  from  the  forge  and  those  who  hammer  it 
into  shape,  the  eng^e-man  and  the  switcher,  the 
man  who  lets  the  miners  down  into  and  who 
afterwards  brings  them  up  from  the  mine,  and 
the  miners  themselves ;  all  these  are  fellow- 
labourers  or  collaborateurs  within  the  meaning 
of  the  doctrine  in  question.  Barton's  Sill  Choi 
Of,  Y.  Beid,  8  Macq.  H.  L.  266 ;  4  Jur.  (N.S.) 
767  ;  6  W.  B.  664. 

In  an  action  to  recover  damages  for  injuir 
caused  by  the  negligence  of  the  defendant  s 
servant,  llie  defence  of  common  employment  is 
not  applicable  unless  the  Injured  person  and  the 
servant  whose  negligence  caused  the  injury  were 
not  only  engaged  in  a  conmion  employment  but 
were  in  the  service  of  a  common  master.  Johnson 
V.  Lindsay,  61  L.  J.,  Q.  B.  90 ;  [1891]  A.  0. 371  ; 
65  L.  T.  97  ;  40  W.  B.  405  ;  j55  J.  P.  644— H.  L. 

(B.) 

The  rule,  that  a  master  is  not  liable  to  a  ser- 
vant for  injuries  sustained  from  the  negligence 
of  a  fellow-servant  in  their  common  employ- 
ment, is  not  altered  by  the  fact  that  the  servant 
guilty  of  negligence  is  a  servant  of  superior 
authority,  whose  lawful  directions  the  other  is 
bound  to  obey.  Feltham  v.  Kngland,  7  B.  &;  S. 
676 ;  36  L.  J.,  Q.  B.  14  ;  L.  B.  2  Q.  B.  33  ;  15 
W.  B.  151. 

In  Partioiilar  Gases.] — The  plaintiff  was 

employed  to  work  in  a  mine  of  the  defendants. 
The  defendants  employed  an  underlooker,  whose 
duty  it  was  to  see  that  the  roof  of  the  mine  was 
propped  as  required  when  the  mineral  was  with- 
drawn. The  underlooker  omitted  to  see  that  the 
roof  was  propped,  and  thereby  a  stone  fell  and 
injured  the  plaintiff:  —  Held,  that  the  under- 
looker was  a  fellow-servant  of  the  plaintiff,  and 
that  as  there  was  no  evidence  to  shew  that  the 
defendants  were  negligent  in  selecting  a  proper 
underlooker,  or  in  putting  the  mine  in  proper 
oi-der,  the  defendants  were  not  liable.  Mall  v. 
Johnson,  3  H.  A;  C.  589  ;  34  L.  J.,  Ex.  222 ;  11 
Jur.  (N.8.)  80 ;  11  L.  T.  779  ;  13  W.  B.  411— Ex. 
Ch. 

Where  a  workman  in  the  employ  of  one  rail- 
way company  was  engaged  in  repairing  their 


carriages  upon  a  siding  belonging  to  'another 
company,  but  in  the  joint  occupation  of  both 
companies,  and  he  was  placed  between  carriages, 
so  that  he  could  not  see  what  might  be  coming, 
and  was  necessarily  making  a  noise  at  his  work 
so  that  he  could  not  hear,  and  an  engine  belong- 
ing to  the  other  company  came  up  into  the  siding, 
and  drove  the  carriages  together,  so  that  he  was 
crushed  between  them  and  killed,  and  the  jury 
found  that  the  company  to  whom  the  engine 
belonged  was  guilty  of  negligence,  by  reason  that 
their  rails  were  defective,  and  that  neither  the 
deceased  was  nor  his  f  eUow-servants  were  so : — 
Held,  that  his  representatives  could  maintain  an 
action  against  that  conipany  for  compensation. 
VossY.liinoa^hire  and  Yorkshire  Ry.,  2  H.  &  N. 
728  ;  27  L.  J.,  Ex.  249 ;  4  Jur.  (N.8.)  364  ;  6 
W.  B.  295. 

The  defendants  were  brewers,  having  upon  the 
Thames  a  wharf,  where  coals  were  discharged  to 
be  used  in  their  business.  The  plaintiff  was 
hired  by  A.,  to  assist  in  unloading  a  barge  at  the 
wharf  of  the  defendants.  The  plaintiff  and  A., 
with  other  men,  formed  a  gang,  the  members 
of  which  were  paid  by  the  dSendants  at  the  rate 
of  Is.  9d.  for  every  ton  of  coals  discharged ;  one 
of  the  men  was  to  receive  from  the  defendants 
the  money  due  for  imloading  the  barge  and  to 
distribute  payment  amongst  them ;  the  defen- 
dants alone  had  power  to  dismiss  the  plaintiff. 
Whilst  the  plaintiff  was  engaged  in  unloading  the 
barge,  a  servant  of  the  defendants,  who  was 
engaged  in  moving  some  barrels,  negligently  let 
one  of  them  slip  upon  an  upraised  flap,  which 
fell  and  caused  uie  plaintiff  injury.  The  plain- 
tiff had  frequently  been  at  the  spot  when  the 
barrels  were  being  moved:  —  Held,  that  the 
defendants  were  not  liable  to  compensate  the 
plaintiff  for  the  injury  sustained  by  him  ;  for  A. 
held  the  position  of  a  foreman  and  not  of  a  con- 
tractor, and  the  plaintiff  was  servant  to  the 
defendants,  and  he  was  engaged  in  a  common 
employment  with  the  servant  by  whose  negli- 
gence the  injury  happened,  and  there  was  no 
concealed  danger.  Charles  v.  Ihylor^  3  0.  P.  D. 
492  ;  38  L.  T.  773  ;  27  W.  B.  32. 

The  guard  of  a  train  and  the  platelayers,  whose 
duty  it  is  to  attend  to  the  rails  over  which  the  train 
passes,  are  engaged  in  one  common  object,  the 
safe  conduct  and  transit  of  the  train,  and  there- 
fore no  action  can  be  maintained  against  the 
company  by  the  representative  of  a  guard  of  a 
train  killed  by  the  train  running  off  the  line,  in 
consequence  of  the  neglect  of  the  ganger  of  the 
platelayers  to  renew  the  decayed  metals  which 
fasten  the  chairs  to  the  sleepers  of  the  railway. 
Waller  v.  S.  E.  Ry.,  2  H.  &  C.  102  ;  32  L.  J., 
Ex.  205 ;  9  Jur.  (N.B.)  501 ;  8  L.  T.  325 ;  11 
W.  B.  731. 

A  labourer  was  employed  to  do  ballasting  for  a 
railway  company,  and  a  fellow  -  servant  was 
employed  to  lay  tram-plates  for  the  company, 
and  whilBt  they  were  so  employed,  the  labourer, 
through  the  negligence  of  the  fellow-servant, 
was  injured : — Held,  that  they  were  engaged  in 
a  common  employment,  and  that  the  company 
was  not  liable  for  the  damage.  Lovegrote  v. 
L.  B.  4'  S.  C.  By.,  16  C.  B.  (N.s.)  669  ;  33  L.  J., 
C.  P.  329  ;  10  Jur.  (N.8.)  879  ;  10  L.  T.  718  ;  12 
W.  B.  988. 

Whenever  the  employment  of  a  railway  servant 
is  such  as  necessarily  to  bring  the  person  accept- 
ing it  into  contact  with  the  traffic  of  the  line,  risk 
of  injury  from  the  carelessness  of  those  manag- 
ing that  traffic  is  one  of  the  risks  necessarily 
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and  naturally  incident  to  such  an  employment ; 
and  in  case  the  servant  suffers  injury  from  the 
carelessness  of  the  servants  managing  the  traffic, 
the  company  is  not  liable.  Morgan  v.  Vale  of 
Neath  Ay.,  6  B.  &  S.  736 ;  36  L.  J.,  Q  B.  23 ; 
L.  R.  1  Q.  B.  149  ;  13  L.  T.  564  ;  14  W.  R.  144 
—Ex.  Ch. 

A  person  was  in  the  employment  of  a  railway 
company  as  a  carpenter,  to  do  any  carpenter's 
work  for  the  general  purposes  of  the  company. 
He  was  standing  on  a  scaffolding  at  work  on  a 
shed  close  to  the  line  of  railway,  and  some  porters 
in  the  service  of  the  company  carelessly  shifted 
an  engine  on  a  turn-table  so  that  it  struck  a 
ladder  supporting  the  scaffold,  by  which  means 
he  was  thrown  down  and  injured  : — Held,  on  the 
above  principle,  that  the  company  was  not  liable. 

A  railway  station,  which  was  used  both  by  the 
Great  Western  Company  and  the  London  and 
North  Western  Company,  was  under  the  charge 
of  a  servant  of  the  London  and  North  Western 
Company.  A  train  belonging  to  the  Great 
Western  Company,  and  driven  by  one  of  their 
drivers,  having  been  improperly  and  negligently 
shunted  into  a  siding,  injured  a  servant  of  the 
London  and  North  Western  Company,  who  was 
there  engaged  in  cleaning  carriages : — Held,  that 
the  injury  was  caused  by  the  negligence  of  the 
driver  in  the  discharge  of  his  ordinary  duty  to 
the  Great  Western  Company  alone,  and  not  in 
the  course  of  any  common  employment  with  the 
plaintiff ;  and  that,  therefore,  ne  could  maintain 
an  action  for  damages  against  the  Great  Western 
Company.  Warburton  v.  G,  W.  Ry,,  4  H.  &  C. 
695  ;  36  L.  J.,  Ex.  9  ;  L.  R.  2  Ex.  30 ;  15  L.  T. 
361 ;  15  W.  R.  108. 

B.  was  employed  by  a  railway  company  as  a 
labourer,  to  assist  in  loading  what  is  cidled  a 
pick-up  train  with  materials  left  by  platelayers 
and  others  upon  the  lines.  One  of  the  terms  of 
his  engagement  was,  that  he  should  be  carried 
by  the  train  from  Birmingham  (where  he  resided, 
and  whence  the  train  started)  to  the  spot  at  which 
his  work  for  the  day  was  to  be  done,  and  be 
brought  back  to  Birmingham  at  the  end  of  each 
day.  As  he  was  returning  to  Birmingham,  after 
his  day's  work  was  done,  the  train  in  which  B. 
was,  through  the  negligence  of  the  guard  who 
had  charge  of  it,  came  into  collision  with  another 
train,  and  he  was  injured : — Held,  that  inasmuch 
as  he  was  being  carried,  not  as  a  passenger,  but 
in  the  course  of  his  contract  of  service,  there  was 
nothing  to  take  the  case  out  of  the  ordinary  rule, 
which  exempts  a  master  from  responsibility  for 
an  injury  to  a  servant  through  the  negligence  of 
a  fellow-servant,  when  both  are  acting  in  pur- 
suance of  a  common  employment,  l^nney  v. 
Midland  By,,  L.  R.  1  C.  P.  291 ;  12  Jur.  (N.S.) 
691. 

A  railway  company  employed  a  contractor  to 
unload  their  coal  trucks  at  shoots  on  sidings  con- 
structed for  the  purpose.  The  contractor  em- 
ployed his  own  labourers,  among  whom  was  the 
plaintiff,  whom  he  engaged  and  paid,  and  over 
whom  he  had  entire  controL  The  plaintiff,  while 
engaged  in  the  work,  was  injured  by  the  negli- 
gent shunting  of  an  engine  managed  by  the 
servants  of  the  company  which  was  bringing  coal 
trucks  on  to  the  sidings  to  the  shoots : — Held, 
that  there  was  no  such  common  employment 
between  the  plaintiff  and  the  shunter  as  would 
disentitle  the  former  from  bringing  an  action 
against  the  company  for  the  negligence  of  Iheir 
servants.     Turner  v.  O.  JS,  By,,  33  L.  T.  431. 


In  an  action  for  negligence  by  the  servants  of 
the  defendant  in  hauhng  timber  so  that  it  struck 
the  plaintiff,  who  was  passing  at  the  time,  the 
evidence  being  that  the  hauler  was  not  in  the 
defendant's  general  service,  but  was  engaged  for 
that  particular  piece  of  work,  and  brought  his 
own  horses  for  it ;  and  that  although  it  waa 
being  peiiormed  with  the  assistance  of  the 
defendant's  workmen,  and  under  the  general 
superintendence  of  his  foreman,  the  only  mode 
in  which  the  latter  had  interfered  was  by  telling 
the  men  to  make  the  horses  go  on  dragging  the 
timber,  which,  on  their  moving,  casually  swerved 
and  so  struck  the  plaintiff  ;  Willes,  J.,  directed 
a  nonsuit,  which  the  court  only  set  aside  because 
the  point  was  not  taken  that  both  parties  might 
be  liable  if  there  was  evidence  oi  negligence; 
but  the  court,  doubting  if  there  was  any  such 
evidence,  and  on  a  second  trial  the  jury,  under 
the  direction  of  Ohannell,  B.,  found  for  the 
defendant.    JDalton  v.  Bachelor,  1  F.  &  F.  16. 

Builders  contracted  to  build  a  block  of  houses 
under  a  specification  prepared  by  the  owners' 
architect,  certain  fire-proof  portions  of  the  houses 
to  be  executed  by  the  respondents,  who  were 
ironfounders.  The  respondents  contracted  with 
the  architect  to  do  their  portion  of  the  work,  and 
had  no  contract  with  the  builders  and  were  not 
under  their  direction  or  control.  While  the 
respondents  were  cariying  out  their  contract 
workmen  employed  by  them  in  raising  concrete 
to  the  upper  storey  of  the  building  negligently 
let  a  bucket  fall  on  the  appellant,  who  was 
working  in  the  lower  storey  in  the  employment 
of  the  builders.  In  respect  of  the  injury  thus 
caused  the  appellant  brought  an  action  against 
the  respondents  : — ^Held,  that  since  the  ration 
of  master  and  servant  did  not  exist  between  the 
respondents  and  the  appeUant  the  doctrine  of 
collaborateurs  did  not  apply  and  the  action  was 
maintainable.  Wiggett  v.  Fox  (11  Ex.  832) 
commented  on.  I^rd  Cairns'  observations  in 
WiUon  V.  Merry  (L.  B.  1  H.  L.  (8c.)  331,  332) 
(ante,  ool.  860)  explained.  Johnaon  t.  Idndeay, 
16  L.  J.,  Q.  B.  90  ;  f  1891]  A.  C.  371 ;  65  L.  T.  97  ; 
40  W.  R.  405  ;  66  J.  P.  644— H.  L.  TE.) 

The  master  of  a  ship  is  engaged  in  common 
employment  with  the  seamen  on  board,  and, 
therefore  (the  case  not  being  within  the  Em- 
ployers' Liability  Act),  the  owner  of  the  vessel 
18  not  liable  for  injury  caused  to  a  seaman 
through  the  master's  negligence.  WUwn  v. 
Merry  (L.  R.  1  H.  L.  (Sc.)  326)  followed.  Johr^ 
eon  V.  Lindsay  ([1891]  A.  C.  371)  approved. 
ffedley  .v.  Pinkney  ^  Sone*  Steamthip  Cb.,  63 
L.  J.,  Q.  B.  419  ;  [1894]  A.  C.  222  ;  6  R.  106  ; 
70  L.  T.  630 ;  42  W.  R.  497  ;  7  Asp.  M.  C.  483— 
H.  L.  (E.) 

Where  a  shipping  company  employ  a  con* 
tractor  to  unload  their  ship,  and  appoint  certain 
of  the  crew  to  assist  in  the  unleuling,  it  is  a 
question  of  fact  whether  members  of  the  crew 
were  imder  the  orders  and  control  of  the  con- 
tractor's foreman  or  not,  and  whether,  therefore, 
the  company  are  liable  to  one  of  the  contractor's 
workmen,  who  receives  injuries  through  the 
negligence  of  such  members  of  the  crew.  Union 
Steamehip  Co.  v.  Claridge,  63  L.  J.,  P.  C.  56 ; 
[  1894]  A.  C.  185  ;  6  R.  434  ;  70  L.  T.  177  ;  7  Asp. 
M.  C.  412  ;  58  J.  P.  366— P.  C. 

Where  two  vessels  come  into  collision  with 
each  other,  belonging  to  the  same  owners  and 
the  same  line,  and  frequent  the  same  port  and 
river  in  which  the  collision  occurred,  the  master 
and  orew  of  one  vessel  are  not  in  a  common 
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employmeiit  with  the  master  and  crew  of  the 
other  vessel.  The  Petrel,  62  L.  J.,  P.  92  ;  [1893] 
P.  230 ;  1  B.  661 ;  70  L.  T.  417  ;  7  Asp.  M.  C. 
434. 

A  firm  of  stevedores  was  employed  by  the 
master  at  a  ship  to  discharge  her  cargo  at  a  cer- 
tain rate  per  ton.  The  ship  was  to  supply  the 
discharging  gear,  but  the  stevedores  brought 
their  own  men  to  effect  the  discharge.  The 
discharging  gear  had  been  fixed  in  an  improper 
and  negligent  manner  by  the  stevedores'  foreman, 
and  its  being  so  fixed  was  the  canse  of  injury  to 
the  plaintiff,  a  seaman  employed  on  board  the 
vesseL  The  placing  of  the  plaintiff  where  he 
vrsa  working  at  the  time  of  the  accident  was,  in 
the  circumstances,  an  act  of  negligence : — Held, 
that  the  stevedores  were  liable  for  the  injury  to 
the  plaintiff  caused  through  the  negligence 
of  their  servants.  Johneon  v.  Lindsay  (supra) 
approved  and  followed.  Cameron  v.  Nyttrom^ 
62  L.  J.,  P.  C.  85  ;  [1893]  A.  C.  308  ;  1  R.  362  ; 
68  L.  T.  772  ;  7  Asp.  M.  C.  320 ;  67  J.  P.  660— 
P.C. 

A  stevedore  contracted  to  load  a  ship  and  hired 
an  engine  from  P.,  who  sent  his  servant  N.  to 
work  it.  M.,  a  servant  of  the  stevedore,  gave  the 
signals  to  N.,  and  by  N.*s  negligence  a  sack  feU 
and  killed  M.  The  wages  of  M.  were  paid  by 
P. : — Held,  that  N.  was  the  servant  of  P.,  and 
that  P.  was  liable  to  M.'s  representatives  for 
compensation.  Moore  v.  Palmer,  61  J.  P.  196 — 
C.A. 

The  plaintiff,  employed  as  foreman  of  a  steve- 
dore to  unload  a  ship  with  the  assistance  of  the 
crew,  was  injured  by  the  negligence  of  one  of  the 
crew  in  the  qnasi-employment  of  the  stevedore  : 
— Held,  that  the  shipowners  were  not  liable. 
Manning  v.  Adams,  82  W.  B.  430. 

Ordinary  Bifki.]— The  principle  which 

exempts  a  master  from  liability  to  his  servant 
for  injury  caused  by  the  negligent  act  of  a 
fellow-servant  or  fellow-workman,  is,  that  the 
servant  must  be  assumed  to  have  contemplated 
and  tacitlv  assented  to  encounter  the  orainary 
risks  incident  to  the  service  or  employment,  at 
the  time  of  entering  into  the  contract.  Lo!eell 
V.  Howell,  46  L.  J.,  C.  P.  387 ;  1  C.  P.  D.  161 ;  84 
L.  T.  183  ;  24  W.  B.  672. 

The  plaintiff  (who  was  a  licensed  waterman 
and  lighterman)  was  in  the  employ  at  weekly 
wages  of  the  defendant,  a  com  merchant  and 
warehouse  keeper ;  his  ordinary  duty  being  to 
attend  at  the  waterside  of  the  premises  every 
tide  for  about  an  hour  and  a  half  before  and 
after  high  water,  for  the  purpose  of  bringing 
barges  to  and  from  the  wharf  and  there  mooring 
and  unmooring  them.  It  was  no  part  of  his 
duty  to  load  or  unload  the  barges  or  to  assist  in 
any  way  in  the  work  of  the  warehouse ;  but  it 
was  his  habit  to  go  to  the  office  on  the  land  side 
of  the  warehouse  for  orders,  or  when  sent  for  by 
the  defendant's  manager.  There  were  two  ways 
of  going  there,  viz.  bv  landing  from  his  boat  at 
stairs  at  the  end  of  the  street  next  adjoining  the 
w^arehouse,  or  by  stepping  from  the  barges  into 
and  going  through  the  warehouse  and  out  by 
a  door  to  the  street.  He  nsuslly  went  by  this 
latter  way.  Being  on  the  barges  at  a  time  when 
his  actual  duty  did  not  require  him  to  be  there, 
he  was  sent  for  to  the  office,  and  was  proceeding 
thither  by  his  accustomed  route,  when,  in  pass- 
ing out  from  the  warehouse  door  to  the  street, 
he  was  knocked  down  and  injured  by  a  sack  of 
grain  which  another  of  the  defendant's  men  was 


in  a  negligent  manner  hoisting  by  means  of  a 
crane  from  a  waggon  : — Held,  that  this  was  an 
injury  caused  by  the  negligence  of  a  fellow- 
workman,  within  the  above-mentioned  exception, 
and  consequently  that  the  master  was  not  liable. 

Penoni    miiitliig    with    CoBaent    of 

Kafter.l — A  railway  company  contracted  to 
carry  a  neifer  by  train  to  Penrith  station  on  their 
line.  The  plaintiff  travelled  by  the  same  train, 
and  on  arriving  at  Penrith  he,  with  the  assent 
of  the  station-master,  assisted  to  shunt  the  horse- 
box, in  which  the  heifer  was,  in  order  to  hasten 
delivery,  and  while  so  doing  was  injured  by  the 
servants  of  the  company  : — Held,  that  the  com- 
pany was  liable.  Wright  v.  X.  4"  -^.  W,  Ry.,  45 
L.  J.,  Q.  B.  670 ;  1  Q.  B.  D.  262  ;  33  L.  T.  830— 
C.A. 

Two  Bailway  Compaidei   uiiiig  samo 

BaUi.l — ^At  Leeds  there  are  two  railway  stations 
adjoimng  one  another,  one  belonging  to  the 
Great  Northern  Bailway  Company  and  the  other 
to  the  North  Eastern  Bailway  Company.  Part  of 
the  lines  running  into  the  two  stations  is  used 
in  common  by  the  two  companies  for  the  inter- 
change of  traffic  between  the  two  lines.  This 
part  is  under  the  management  of  a  joint  station 
staff  in  the  employment  of  the  Great  Northern 
Bailway  Company.  Half  of  the  wages  of  the 
joint  station  staff  is  paid  by  the  North  Eastern 
to  the  Great  Northern  Bailway  Company.  While 
S.,  a  signalman  on  that  staff,  was  employed  in 
his  ordinaiy  duties,  he  was  struck  and  killed 
by  a  passing  engine  of  the  North  Eastern  Bailway 
Company,  which  at  the  time  he  was  not  engaged 
in  signalling,  through  the  negligence  of  the 
driver.  In  an  action  against  the  North  Eastern 
Bailway  Company  by  his  widow,  under  Lord 
Campbell's  Act : — Hdd,  that  the  deceased  was 
not,  at  the  time  of  his  death,  engaged  in  a 
oonmion  employment  or  service  with  the  engine- 
driver  so  as  to  take  away  the  liability  of  that 
company  for  the  negligence  of  their  servant ; 
and  that  the  widow  was  entitled  to  recover. 
Swainson  v.  iV.  M  Ry.,  47  L.  J.,  Ex.  372 ;  3 
Ex.  D.  341 ;  88  L.  T.  201 ;  26  W.  B.  413— C.  A. 

Vnder  Xinof  Begolation  Aetj  —  The 

owners  of  a  colliery  within  the  Coal  Mines 
Beguhition  Act,  1872  (35  &  36  Vict.  c.  76), 
appointed  a  certificated  manager  as  required  by 
s.  26.  A  miner  employed  in  the  colliery  waa 
killed  by  an  explosion  of  fire-damp,  the  death 
being  caused  by  the  negligence  of  the  manager ; 
— Held,  that  the  fact  that  the  manager  was 
appointed  pursuant  to  the  act  did  not  put  him 
in  any  different  position  from  that  wnich  he 
would  have  held  had  he  been  simply  appointed 
manager ;  and  that  he  was  a  fellow-servant  with 
the  deceased ;  and  that  the  owners  were,  there- 
fore, not  liable  to  his  representatives  for  his 
death.  HoweUs  ▼.  Lofndore  Steel  Co,,  44  L.  J., 
Q.  B.  26  ;  L.  B.  10  Q.  B.  62  ;  32  L.  T.  19  ;  23 
W.  B.  336. 


4.  Masteb*s  Nsoligence. 

Porsonal  Intorfereneo*] — ^A  master  is  respon- 
sible to  his  servant  for  an  injury  received  in  the 
course  of  his  service,  if  it  is  shewn  to  have  been 
occasioned  bv  the  personal  negligence  of  the 
master.  Such  negliraice  may  be  brought  home 
to  the  master,  by  dewing  either  his  personal 
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interference  to  be  the  cause  of  the  aoddenti  or 
that  he  negligently  retained  incompetent  ser- 
vants whose  incompetency  was  the  cause  of  the 
accident ;  but,  in  tne  absence  of  a  special  con- 
tract, the  master  is  not  liable  for  an  accident 
not  proved  to  have  been  occasioned  by  his  per- 
.flonal  negligence.  Ormond  v.  JSbllandf  EL  BX  & 
Bl.  102. 

The  principle  that  a  servant  sustaining  an 
injury  from  the  negligence  of  a  fellow-servant 
while  engaged  in  the  common  employment  can- 
not recover  in  an  action  against  the  common 
master  does  not  exempt  from  liability  a  master 
who  himself  takes  part  in  the  servant's  work, 
and  whilst  so  doing  injures  the  servant  through 
negligence.  Athworth  v.  Stanwix^  8  £1.  &  El. 
701 ;  30  L.  J.,  Q.  B.  183 ;  7  Jur.  (N.8.)  467  ;  4 
L.  T.  85. 

Employment  of  Agent  or  Foreman.] — A  work- 
man cannot  recover  damages  from  his  employers 
for  injury  sustained  by  him  while  at  work  in 
their  mill,  and  resulting  from  the  building 
having  been  originally  negligently  constructed, 
unless  personal  negligence  is  proved  against  his 
employers  themselves  (or  against  some  person  act- 
ing by  their  orders),  either  in  having  given  direc- 
tions how  the  buUding  should  be  constructed, 
or  in  having  knowingly  entrusted  the  execution 
of  the  work  to  an  incompetent  person.  Brown 
V.  Accrington  Cotton  Spinning  and  Manufaetur' 
i/ng  Co.,  3  H.  &  C.  511 ;  84  L.  J.,  Ex.  208 ;  IS 
L.  T.  94. 

A  master  builder,  having  contracted  to  build 
a  certain  building,  employed  A.  as  a  bricklayer. 
The  scafEolding  was  erected  under  the  super- 
intendence of  the  master's  foreman^  he  not  being 
present,  and  was  constructed  by  men  in  his 
employ,  who  used  an  unsound  ledger  pole,  in 
consequence  of  which  the  scaffold  broke  while 
A.  was  at  work  upon  it,  and  ne  was  thrown  to 
the  ground  and  killed.  The  unsoundness  of  the 
pole  had  been  previously  pointed  out  to  the 
foreman : — Held,  that  no  action  could  be  main- 
tained against  the  master  builder,  there  being 
no  evidence  that  the  foreman  was  an  improper 
person  to  employ  for  that  purpose.  Wigmore  v. 
Jay,  5  Ex.  354  ;  19  L.  J.,  Ex.  296  ;  14  Jur.  837. 
And  see  Ormond  v.  Holland,  supra. 

Xaster*!  Knowledge  of  Bisk.]— A  master  can- 
not be  rendered  liable  on  the  ground  of  negli- 
gence by  shewing  that  the  work  was  essential  to 
the  safety  of  a  ship  on.  which  the  servant  was 
employed  by  the  master,  and  that  he  penpitted 
the  ship  to  leave  port  without  its  being  done,  and 
without  having  on  board  a  skilled  machinist  to 
do  it,  and  that  it  was  outside  the  scope  of  the 
servant's  employment,  and  that  he  was  unfit  to 
do  it,  unless  it  is  also  shewn  that  the  work  was 
dangerous,  and  that  the  master  knew  or  ought 
to  know  that  it  was  so.  Smyly  v.  Glasgow 
and  Londonderry  Steam  Packet  Co,,  16  W.  R. 
483. 

In  an  action  by  a  widow  of  a  labouring  man, 
who  had  been  employed,  with  others,  by  the 
<lcfcndant,  to  shore  up  an  arch,  which  had  sunk, 
and  was  killed  by  its  falling  upon  him  : — Held, 
that  the  question  was  not  as  to  the  original  con- 
struction of  the  arch,  but  as  to  the  knowledge  of 
the  danger  at  the  time  of  the  accident,  and 
whether  the  defendant  had  any  better  means  of 
knowing  of  it  than  the  deceased ;  and  if  not,  then 
the  jury  should  find  for  the  defendant,  Ogden 
V.  Mvmmens,  3  F.  &  F.  751. 


Where  a  master  builder  personally  interferes, 
and  directs  his  workmen  to  make  a  scaffolding 
out  of  poles  which  he  knows  to  be  unsound,  he  is 
liable  to  make  compensation  if  the  scaffolding 
gives  way,  and  a  workman  upon  it,  in  his  em- 
ploy, who  has  notice  of  the  unsoundness,  is 
injured  thereby.  Roberts  v.  Smith,  2  H.  &  N. 
213 ;  26  L.  J.,  Ex.  319  ;  3  Jur.  (N.S.)  469 ;  5 
W.  K.  581— Ex.  Ch. 

A  master  builder,  being  engaged  to  repair  a 
house,  employed  one  of  his  workmen,  A.,  to  erect 
the  scaffolding  for  that  purpose.  A.  knew  how 
to  build  scaffoldings.  The  materials  which  were 
supplied  to  him  by  the  builder  were  in  bad  con- 
dition. The  workmen  broke  several  of  the  put- 
logs (the  pieces  of  wood  between  the  wall  and 
the  upright  poles),  but  was  ordered  by  the 
builder  not  to  break  any  more,  as  they  would  do 
very  welL  The  scaffolding  having  been  erected 
by  A.  of  the  materials  which  were  furnished  to 
him,  an  accident  happened  to  another  workman, 
B.,  in  consequence  of  the  bad  condition  of  the 
putlogs : — Held,  in  an  action  by  B.  against  the 
Guilder,  to  recover  compensation  for  the  injuries 
received,  that  there  was  evidence  to  go  to  the 
jury  in  support  of  B.'s  case,  and  that  such 
evidence  ought  to  have  been  left  to  the  jury. 
2  b, 

A  declaration  stated  that  the  defendant  was 
possessed  of  a  granary,  and  a  ladder  leading  up 
to  it;  that  the  ladder  was  wholly  unfit  and 
unsafe  for  use  ;  that  the  plaintiff  was  a  servant 
for  hire  of  the  defendant ;  that  the  defendant, 
knowing  the  premises,  wrongfully  and  deceit- 
fully ordered  the  plaintiff  to  carry  com  up  the 
ladder  into  the  granary ;  that  the  plaintiff, 
believing  the  ladder  to  be  fit  for  use,  and  not 
knowing  the  contrary,  did  carry  corn  up  the 
ladder  into  the  granary,  and  by  reason  of  the 
ladder  being  unsi^e  he  fell  from  it : — Held,  that 
the  declaration,  without  an  averment  that  the 
plaintiff  had  no  notice  that  the  ladder  was  un- 
safe, was  sufficient.  Williams  v.  Clmigh,  3  H.  &  X. 
258  ;  27  L.  J.,  Ex.  325. 

The  plaintiff  was  employed  by  the  defendant 
to  oil  dangerous  machinery.  At  the  time  the 
plaintiff  entered  upon  the  service  the  machinery 
was  fenced,  but  the  fencing  became  broken  by 
accident.  The  plaintiff  complained  of  the  dan- 
gerous state  of  the  machinery,  and  the  defendant 
promised  him  that  the  fencing  should  be  restored. 
The  plaintiff,  without  any  negligence  on  his 
part,  was  severely  injured  in  consequence  of  the 
machinery  remaining  unfenced  : — Held,  that  the 
defendant  was  liable  for  the  injury.  Clarke  v. 
Holmes,  7  H.  &  N.  937  ;  31  L.  J.,  Ex.  356  ;  8  Jur. 
(N.8.)  992  ;  10  W.  R.  405— Ex.  Ch. 

Where  a  master  of  a  coal-mine  authorised  his 
workmen  to  use  the  shaft  while  it  was  in  an 
unsafe  condition  to  his  knowledge,  and  an  injuiy 
resulted  therefrom  to  one  of  the  workmen  who 
was  using  the  shaft  without  knowledge  of  the 
danger : — Held,  that  the  master  was  liable  for 
personal  negligence.  Mellors  v.  Shaw,  1  B.  &  S. 
487 ;  30  L.  J.,  Q.  B.  333 ;  7  Jur.  (N.8.)  845 ;  9 
W.  R.  748. 

Held,  also,  that  where  one  of  two  partners  in 
a  coal-mine  acts  as  manager,  and  is  guilty  of 
personal  negligence,  his  co-partner  is  jointly 
liable  for  the  injury  resulting  from  such  negli- 
gence,   lb. 

Where  an  employer,  the  owner  of  premises, 
allows  them  to  remain  and  be  used  for  the  pur- 
pose for  which  they  were  erected  and  designed 
in  a  state  unsafe  and  insufficient  for  that  purpose, 
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and  on  accident  occurs  in  the  use  of  them,  not 
through  the  particular  manner  of  user,  but  by 
reason  of  such  unsafe  and  insufficient  state,  he 
is  liable  for  any  injury  thus  caused  to  his  ser- 
vants using  them.  Thus  where  an  engineer 
had  a  crane  worked  on  a  tramway,  supported  on 
piers  of  brickwork,  which  were  of  insufficient 
strength,  and  which  gave  way,  and  thus  caused 
an  accident  to  one  of  the  men  engaged  in  work- 
ing the  crane  : — Held,  that  there  was  evidence 
of  negligence,  for  which  the  employer  was  liable. 
Feltham  v.  England,  4  F.  &  F.  460. 

In  an  action  by  a  labourer  against  his  em- 
ployers for  an  injury  caused  by  the  fall  of  a 
scaffold-pole  proved  to  have  fallen  through  the 
rottenness  of  the  end  put  into  the  earth,  it  ap- 
peared that  it  had  been  in  the  earth  two  years, 
and  that  though  some  poles  might  last  as  long 
without  being  rotten,  others  would  not,  and 
that  no  one  was  employed  from  time  to  time 
to  take  up  the  poles  to  see  if  they  were  sound : 
— ^Held,  that  if  the  jury  thought  the  pole  was 
left  in  the  ground  an  unreasonable  time  without 
examination,  there  was  evidence  of  negligence 
to  sustain  the  action.  Wehh  'v.Rennie,  4  F.  &  F. 
608. 

Where  a  cab  proprietor  sent  out  a  restive 
horse,  he  was  held  liable  for  injuries  resulting  to 
driver.    Fowler  v.  Lock,  30  L.  T.  810— Ex.  Ch. 

A  master  is  not  liable  to  an  action,  at  the  suit 
of  his  servant,  for  an  injury  sustained  by  the 
latter  caused  by  the  breaking  down  of  a  carriage 
in  which  the  servant  was  riding  on  his  master*s 
business,  through  a  defect  in  the  carriage  of 
which  the  master  was  not  aware.  Pritttlyy, 
Fowler,  3  M.  &  W.  1  ;  M.&  H.  305  ;  7  L.  J.,  Ex. 
42  ;  1  Jur.  987. 

A  declaration  stated  that  the  plaintiff  was  a 
servant  of  the  defendant  in  his  trade  of  a 
butcher  ;  that  the  defendant  desired  and  directed 
the  plaintiff  to  go  with  and  take  goods  of  the 
defendant  in  a  van  of  the  defendant  then  used 
by  him,  and  conducted  by  another  of  his  ser- 
vants, in  carrying  goods  for  him  upon  a  certain 
journey  ;  that  the  plaintiff,  in  pursuance  of  such 
desire  and  direction,  accordingly  commenced  and 
wiis  proceeding  and  being  carried  and  conveyed 
by  the  van  with  the  go^s  :  and  it  became  the 
defendant's  duty  to  use  proper  care  that  the  van 
should  be  in  a  proper  state  of  repair,  and  should 
not  be  overloaded,  and  that  the  plaintiff  should 
bo  safely  and  securely  carried  thereby  ;  neverthe- 
less, that  the  defendant  did  not  use  proper  care 
that  the  van  should  not  be  overloaded,  or  that 
the  plaintiff  should  be  safely  and  securely  car- 
ried, in  consequence  of  the  neglect  of  which 
duties  the  van  gave  way  and  broke  down,  and 
the  plaintiff  was  thrown  on  the  ground  and 
his  thigh  fractured : — Held,  first,  that  it  was 
sufficiently  to  be  collected  from  the  declaration 
that  the  defendant  directed  the  plaintiff  to  go  in 
the  van  ;  but,  secondly,  that,  even  in  that  case, 
the  action  was  not  maintainable.    Ih, 


Suilleieney   of  Allegationi.] — ^A   count 


allied  that  one  of  the  defendants  was  a  con- 
tra^r  for  the  supply  of  beef  to  the  navy,  and 
the  other  his  foreman,  having  the  control  and 
management  of  the  supply  of  cattle,  and  of  the 
slaughter  of  the  same ;  that  it  was  the  duty  of 
the  defendants  to  take  care  that  sound  and 
healthy  beasts  should  be  supplied  and  slaughtered, 
and  that  none  others  should  be  supplied  for  the 
purpose ;  yet  that  they  supplied  and  slaughtered 
diseased  cattle,  whereby  the  plaintiff,  who  was 


employed  to  cut  up  the  carcases  of  the  cattle, 
bcoime  infected  with  the  disease  of  the  cattle. 
A  second  count  alleged,  that  the  defendants,  by 
representing  slaughtered  carcases  of  cattle  to  be 
sound,  caused  and  procured  the  plaintiff  to  cut 
up  the  same ;  that  the  beasts  were  unsound  and 
diseased,  whereby  he  contracted  the  disease  and 
was  permanently  injured : — Held,  that  the  counts 
were  bad.  Davies  v.  England,  33  L.  J.,  Q.  B» 
321 ;  10  Jur.  (N.S.)  1235. 

A  third  count  stating  that  the  defendants,  well 
knowing  that  certain  carcases  of  slaughtered 
cattle  were  diseased  and  dangerous  to  persons 
cutting  up  the  same,  invited  and  employed  the 
plaintiff,  who  was  ignorant  of  the  diseased  state 
of  the  carcases,  to  cut  up  the  same ;  that  he,  not 
knowing  the  premises,  did,  on  the  invitation  and 
request,  and  on  the  employment  of  the  defen- 
dants, cut  up  the  carcases,  whereby  he  became 
infected  and  was  injured,  is  a  good  count.    Ih, 

5.  Sebyaitt^s  own  Negligence  ob  Know- 
ledge OF  Dangeb. 

Knowledge  of  Danger — Contributory  Kogli- 
genoe.l — ^When  a  servant  is  injured  or  killed, 
while  m  the  employ  of  his  master,  by  an  accident 
resulting  from  the  habitual  negligence  of  hi» 
fellow-servants,  known  to  and  acquiesced  in  by 
the  master,  the  master  is  not  liable  to  an  action 
by  the  servant,  or,  if  killed,  by  his  representative, 
if  the  servant  has  by  his  own  negligence  at  the- 
time,  in  knowing  and  disregarding  the  danger, 
materially  contributed  to  the  accident.  Unless- 
there  is  such  contributory  negligence  by  the 
servant,  the  master  is  liable.  Senior  v.  Ward, 
1  EL  &  EL  385  ;  28  L.  J.,  Q.  B.  139  ;  5  Jur.  (N.8.> 
172  ;  7  W.  B.  261. 

A.,  who  was  in  the  employ  of  a  railway  com- 

{)any,  his  duty  being  to  attach  carriages  of  the 
^ggftg®  trains  to  the  locomotive  engine,  was 
thrown  under  the  carriages,  and  severely  injured. 
There  was  evidence  that  the  company's  staJf  for 
the  performance  of  this  work  was  not  sufficient ; 
but  A.  had  been  employed  in  this  particular 
service  for  several  months  prior  to  the  accident, 
and  had  not  made  any  complaint  on  the  subject 
to  the  company  : — Held,  that  the  company  was 
not  liable.  Skipp  v.  Eastern  Cimnties  Ay.,  9  Ex. 
223 ;  2  C.  L.  R.  185  ;  23  L.  J.,  Ex.  23. 

In  such  circumstances,  it  is  not  a  question  for 
the  jury  whether  the  number  of  servants- 
employed  by  the  company  is  sufficient  for  the- 
performance  of  the  work.    lb. 

Where  an  injury  happens  to  a  servant  while  in 
the  actual  use  of  an  instrument,  an  engine,  or  . 
a  machine,  in  the  course  of  his  employment,  of 
the  nature  of  which  he  is  as  much  aware  as  his 
master,  and  the  use  of  which  is  therefore  the 
proximate  cause  of  the  injury,  he  cannot,  at  all 
events  if  the  evidence  is  consistent  with  his  own 
negligence  in  the  use  of  it  being  the  real  cause, 
nor,  in  case  of  his  dying  trom  the  injury,  can  his 
representative,  recover  against  his  master,  there 
being  no  evidence  that  the  injury  arose  through 
the  personal  negligence  of  his  master  ;  nor  is  it 
any  evidence  of  such  personal  negligence  of  the 
master  that  he  has  in  use  in  his  works  an  engine 
or  a  machine  less  safe  than  some  other  which  is 
in  general  use.  Dynen  v.  Leach,  26  L.  J.,  Ex. 
221  ;  5  W.  R.  490. 

Therefore,  where  a  labourer  was  killed  through 
the  fall  of  a  weight  which  he  was  raising  by 
means  of  an  engine  to  which  he  attached  it  by 
fastening  on  it  a  clip,  and  the  clip  hsA  slipped. 
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off  it : — Held,  that  there  was  no  case  to  go  to 
the  jury  in  an  action  by  his  representative 
against  the  master,  although  it  appeared  that 
another  and  safer  mode  of  raising  the  weight 
was  usual,  and  had  been  discarded  by  the  orders 
of  the  master.    lb, 

A  railway  company  employed  a  contractor  to 
do  work  upoD  a  side  wall  of  a  dark  tunnel  at  a 
point  where  the  line  was  on  a  curve,  so  that 
workmen  could  not  see  a  train  approaching  till 
it  was  within  twenty  or  thirty  yards  of  them. 
The  space  between  the  rail  and  the  wall  was 
just  sufficient  for  a  workman  to  keep  dear  of  a 
train  if  sensible  of  its  approach.  Trains  passed 
the  spot  every  ten  minutes,  and  when  a  train 
passed  on  the  further  line  the  noise  would 
prevent  a  workman  from  hearing  the  approach 
of  a  train  upon  the  line  nearest  to  him.  There 
was  no  light  at  the  spot  in  question ;  no  one 
was  stationed  to  give  notice  of  an  approaching 
train,  nor  was  the  speed  of  trains  slackened  on 
approadiing  the  spot,  nor  was  any  signal  given 
by  whistling  or  otherwise.  The  plaintiff  was  a 
workman  in  the  service  of  the  contractor  so 
employed,  and  had  been  working  in  the  tunnel, 
though  not  at  precisely  the  same  spot,  for  a  fort- 
night, when  he  was  struck  by  a  train  while 
readiing  across  the  rails  to  find  a  tool  which  he 
liad  laid  upon  the  ground.  The  jury  found  that 
there  was  negligence  on  the  part  of  the  company 
in  not  providing  a  look-out  man  or  altering  the 
usual  mode  of  conduct  in  the  traffic : — Held, 
"that  the  plaintiff,  having  continued  the  work 
with  fuU  knowledge  of  its  dangerous  nature,  had 
no  remedy  against  the  company.  Woodley  v. 
Metropolitan  My,,  46  L.  J.,  fix.  521 ;  2  Ex.  D. 
384  ;  36  L.  T.  419— C.  A. 

A  workman,  whose  duty  it  was  to  attend  to 
•and  work  at  a  machine  that  was  defective  and  of 
which  defect  he  had  knowledge,  continued  to 
-work  at  the  machine,  notwithstanding  the 
master^s  refusal  to  repair  it  when  the  defect 
-was  brought  to  his  notice  by  the  workman.  In 
consequence  of  the  defect  the  workman  was 
•obliged  to  stand  upon  the  "  bed  "  or  plate  of  the 
machine  to  adjust  a  part  of  it,  and  whilst  doing 
so  received  injuries : — Held,  that  the  plaintiff's 
Icnowledge  of  the  defect  did  not  amount  to  that 
thorough  comprehension  of  the  risk  incurred 
which  alone  would  justify  the  case  being  with- 
drawn from  the  jury.  Brooke  v.  RamMUn,  63 
•L.  T.  287  ;  56  J.  P.  262. 

Bisk  not  Tolvntarily  inovired.]  —  The 

plaintiff  was  a  workman,  who  was  directed  by 
his  employer  to  work  in  a  particular  place.  The 
-defendants  were  contractors  engaged  In  work 
above  the  place  where  the  plaintiff  was  working. 
The  defendants*  work  was  of  such  a  nature  as  to 
be  dangerous  to  persons  working  below  unless 
proper  precautions  were  taken  for  their  safety. 
The  pluntiff  was  aware  of  the  danger.  The 
plaintiff,  while  working  where  he  was  directed 
oy  his  employer,  was  injured  by  a  piece  of  iron 
dropped  oy  the  defendants*  workmen,  and 
brought  an  action  to  recover  damages  for  the 
injury.  The  jury  found  Uiat  the  defendants  had 
been  guilty  of  negligence  in  not  taking  proper 
j>recautions  for  those  below,  that  there  was  no 
-contributory  negligence  on  the  part  of  the 
plaintiff,  and  tlmt  the  plaintiff  did  not  volun- 
tarily incur  the  risk : — Held,  that  the  case  was 
rightly  left  to  the  jury ;  that  although  the 
plaintiff  was  aware  of  the  danger,  yet,  as  he 
-was  compelled  by  the  orders  of  his  employer  to 


work  where  he  was  working  when  the  accident 
happened,  the  maxim  volenti  non  fit  injuria 
di'l  not  apply,  and  he  was  entitled  to  recover. 
Woodley  v.  Metropolitan  Dietrict  My.  (2  Ex.  D. 
384)  distinguished.  Th/rusieU  v.  HandyHde^  57 
L.  J.,  Q.  B.  347 ;  20  Q.  B.  D.  359  ;  58  L.  T.  344  ; 
52  J.  P.  279. 

See  also  cases  supra,  cols.  873,  874. 

Complaint  by  Servant — Continuing  Work.] — 
A  declaration  against  a  master  alleged  that  he 
knowingly,  carelessly,  and  negligently  erect^  a 
hoarding  in  a  street,  and  left  a  machine  in  a 
position  in  which  it  was  likely  to  cause  danger 
to  the  workmen,  and  that  a  cart  accidentally 
ran  against  the  hoarding,  and  knocked  down  the 
machine  against  the  plaintiff.  The  hoarding, 
which  had  been  erected  by  the  defendant,  a 
builder,  projected  too  far  into  the  street,  but 
sufficient  room  was  left  for  carts  to  pass  ;  a  heavy 
machine  was  placed  inside  the  hoarding,  and 
close  to  it.  A  cart  in  passing  struck  against  the 
hoarding,  and  knocked  down  the  machine  against 
the  plaintiff,  a  workman  employed  by  the  defen- 
dant. The  plaintiff  had  previously  made  some 
complaint  of  the  position  of  the  machine  to  his 
master,  but  voluntarily  continued  to  work, 
though  the  machine  was  not  moved : — Held, 
that  there  was  no  evidence  to  go  to  the  jury  of 
the  master's  liability.  AUop  v.  Yates,  2  H.  &  N. 
768  ;  27  L.  J.,  Ex.  156 

A  workman  employed  with  others  in  sinking 
a  pit,  being  at  the  bottom,  was  injured  by  the 
fall  of  a  tub  of  water,  which  was  being  <&awn 
up  by  machinery.  Evidence  was  given  that  the 
tackle  was  imperfect,  not  being  pulled  with  a 
safe  hook,  and  that  a  jiddy  should  have  been 
used.  He  worked  with  the  hook,  makine  no 
complaint  of  it ;  a  jiddy  had  been  provided  by 
the  master,  who  had  directed  that  it  should  be 
used  when  earth  was  raised.  In  his  master's 
presence  he  had  complained  that  the  jiddy  was 
not  used  for  water.  The  master  was  at  the 
workings  several  times  each  day : — Held,  that 
the  master  was  not  liable,  first,  because,  as- 
suming the  injury  to  have  arisen  from  the  defect 
of  the  hook,  the  workman  himself  voluntarily 
used  it,  and  it  was  not  shewn  that  the  injury 
was  not  caused  by  his  own  rashness.  Chrlffitlte 
V.  Gidlow,  3  H.  &  N.  648 ;  27  L.  J.,  Ex.  404. 

Expectation  of  Bepair.] — ^When  a  ser- 
vant, knowing  of  a  defect  in  machinery  which 
he  has  to  work  in  his  master's  employ,  complains 
of  it  to  him,  but  continues  in  the  use  of  it  in  the 
reasonable  expectation  of  its  being  repaired, 
and  an  accident  happens  through  its  defective 
condition,  he  is  not  precluded  from  recovering 
against  his  master.  JBolniee  v.  Worthington,  2 
F.  &  F.  533. 

Where  work  is  being  carried  on  part  of  which 
is  unsafe  without  certain  precautions  which  the 
employer  promises  to  provide,  and  he  goes  away 
leaving  general  directions  to  get  on  with  the 
work,  and  in  his  absence  the  dangerous  work  is 
carried  on  before  the  precautions  have  been 
taken,  and  an  injury  results  to  a  workman 
enga(^  on  another  part  of  the  work  while 
knowing  of  the  danger,  the  latter  cannot  recover 
against  the  employer.  Smith  v.  Doioell,  3  F.  &  F, 
238.   S.  P.,  Holmes  v.  Clarke,  post,  coL  900. 

Baagen  Incidental  to  Employment.] — S.  was 
a  sheet-roller  in  the  service  of  the  defendants  at 
their  steel  works,  and  had  been  so  for  three 
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yean.  Five  steam  engines  properly  constrncted 
were  used  in  the  factory.  Borne  stood  at  a 
distance  from  the  other,  but  two  men  only  were 
employed  to  attend  to  them  all,  as  S.  always 
weU  knew.  During  the  necessary  abe^ioe  of 
both  the  engine  tenters,  without  negligence  on 
their  part,  an  engine  ran  away,  or  reyolved  too 
fast,  and  caused  a  drum  connected  with  it  to 
fly  to  pieces,  one  of  which,  passing  through  a 
yard,  entered  the  mill  where  S.  worked,  and 
hurt  him.  The  runaway  engine  might  have 
been  stopped  in  time  to  preyent  mischief  if  an 
attendant  had  been  near  it : — ^Held,  that  S.,  being 
aware  of  the  dangers  incidental  to  his  employ- 
ment, contracted  to  take  the  risks,  and  therefore 
ooald  not  recover  compensation  for  the  injuries 
against  the  defendants.  Sawton  ▼.  MawJuworth, 
26  L.  T.  861— Ex.  Ch. 

If  a  party,  whether  a  servant  or  not,  under- 
takes an  employment  which  involyes  d^ger  of 
accident,  and  an  accident  occur,  he  cannot  sue 
his  employer  for  damages,  although  such  accident 
might  have  been  avoided  by  additional  care  on 
the  part  of  the  master.  Brooks  y.  Omrtney,  20 
L.  t:  440. 

Knowledge  of  Fellow-workman'i  Ineompe- 
tenoo.] — In  an  action  by  a  workman  against  his 
employer  for  negligence  in  the  construction  of 
scaffolding,  the  insecurity  of  which  it  was 
tdleged  was  known  to  the  defendant,  but  not  to 
the  plaintiff,  the  defendant  simply  traversed 
negUgence ;  it  appeared  that  the  scaffolding  was 
mi^e  by  a  fellow-workman,  also  in  the  employ- 
ment of  the  defendant.  The  jury  having  found 
that  the  scaffolding  was  not  constructed  of 
unsound  materials  supplied  by  the  defendant, 
and  that  he  did  not  know  that  the  materials 
were  unsound;  that  the  scaffolding  was  inse- 
<:urely  constructed,  but  that  the  defendant  did 
not  Imow  it,  and  that  the  plaintiff  did  know  it ; 
that  the  fellow-workman  was  incompetent  to 
make  the  scaffolding,  but  that  the  defendant  was 
not  aware  of  his  incompetency ;  the  judge,  upon 
these  findings,  directed  a  veafdict  for  tlie  deten- 
Kiant : — ^Held,  first,  that  the  verdict  so  directed 
could  not  be  upheld,  inasmuch  as  the  question 
whether  the  plaintiff  knew  that  the  scaffolding 
was  insecure  was  not  put  in  issue  by  the  mere 
traverse  of  negligence  ;  and,  secondly,  that  the 
verdict  should  be  set  aside  for  misdirection  and 
.a  new  trial  awarded,  upon  the  ground  that  the 
question  whether  the  defendant  had  used  due 
care  in  the  selection  of  the  fellow-workman  had 
not  been  submitted  to  the  jury.  Skerritt  v. 
Soallan,  Ir.  R.  II  C.  L.  389. 

When  it  is  shewn  that  a  servant  is  incompe- 
tent, and  that  through  his  incompetency  injury 
results  to  his  fellow-servant,  the  mere  fact  of  his 
incompetency  throws  the  onus  on  the  master  of 
shewing  that  he  exercised  due  and  reasonable 
x»re  in  selecting  him.  Absence  of  knowledge 
of  the  fellow-servant's  incompetency  is  not,  per 
se,  an  answer  to  the  action,  the  master's  true 
obligation  being  to  use  due  care  in  selecting  the 
servant.    lb. 

To  an  action  by  a  servant  against  his  employer 
for  negligence  in  choosing  a  feUow-servant 
owing  to  whose  incompetency  he  suffered  an 
injury,  it  is  not  a  sufficient  answer  that  he 
previously  to  the  injury,  for  a  reasonable  time 
in  that  behalf,  was  aware  of  the  feUow-servant*s 
incompetence.  Hoey  v.  Dublin  and  Belfast 
Jwnetton  By,,  Ir.  B.  5  G.  L.  206 ;  18  W.  E.  930. 

Negligence  on  the  part  of  the  plaintiff  would 
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disentitle  him  to  recover ;  but  knowledge  of  the 
incompetence  of  the  fellow-servant  is  only  evi- 
dence of  negligence  on  the  plaintiff's  part  to  be 
submitted  to  the  jury.    lb, 

Ii^nry  by  Dog.] — C.  owned  a  mischievous  dog, 
which  was  kept  at  his  stables  under  the  care  and 
control  of  his  coachman,  who  knew  the  dog  to 
be  mischievous.  C.  supposed  the  dog  to  be  quite 
harmless.  B.  having  been  bitten  by  the  dog, 
and  having  brought  an  action  for  the  injuries, 
the  judge  directed  the  jury  that  there  was 
evidence  of  the  scienter,  since  the  knowledge 
of  such  a  servant  was  enough  to  make  the 
master  liable: — ^Hcld,  that  the  direction  was 
right.  Baldurin  v.  Casella,  41  L.  J.,  Ex.  167 ; 
L.  B.  7  Ex.  326  ;  26  L.  T.  707  ;  21  W.  B.  16. 

The  plaintiff  was  employed  by  the  defendant 
as  a  dressmaker.  It  was  no  part  of  her  duty  to 
go  down  into  the  kitchen,  but  on  one  occasion 
she  went  there,  at  the  request  of  the  defendfuit, 
to  fetch  something  up.  As  she  was  leaving  the 
kitchen  a  savage  dog,  which  was  generally  tied 
up,  rushed  from  under  the  table  and  bit  her  leg. 
The  plaintiff  was  aware  that  a  dog  of  this  kind 
was  Kept  on  the  premises.  The  judge  at  the 
trial  nonsuited  the  plaintiff,  on  the  ground  that, 
as  she  was  a  servant  and  knew  the  disposition 
of  the  dog,  no  action  was  maintainable  : — Held, 
that  the  nonsuit  was  wrong,  inasmuch  as  the 
risk  was  not  incidental  to  the  service,  and  that 
there  was  evidence  to  go  to  the  jury  of  the 
liability  of  the  defendant  for  the  injury  sustained 
by  the  plaintiff.  Mansfield  v.  Baddeley,  34  L.  T. 
696. 

Pleading— Allegation  of  Ignoranee.] — In  an 
action  of  negligence  brought  by  a  servant  against 
his  master  for  personal  injuiy  resulting  from  the 
unsafe  state  of  the  premises  upon  which  the 
servant  was  employed,  the  statement  of  claim 
must  allege  not  only  that  the  master  knew,  but 
that  the  servant  was  ignorant  of  the  danger. 
QrijfUhs  v.  London  and  St.  Katharine  Dock  C\k, 
63  L.  J.,  Q.  B.  604  ;  13  Q.  B.  D.  259  ;  61  L.  T. 
533  ;  33  W.  B.  36  ;  49  J.  P.  100—0.  A. 


D.  UNDEB  THE  FACTOBY  ACTS. 

1,  Definition  of  Factobt  a>'d  Manufao- 
TUBINa  Pbooess. 

Partieiilar  Department  of  Large  Worki.] — ^A 
company  carried  on  works  which  formed  one 
trade  establishment,  comprising  the  business  of 
blast  furnaces,  iron  rolling  miUs,  engine-building, 
and  iron  ship  building  in  all  its  branches.  The 
whole  of  the  several  branches  communicated  and 
were  open  from  one  end  to  the  other,  and  were 
confined  within  one  common  boundary.  Steam 
machinery  was  used  for  the  purposes  of  the 
company,  and  in  each  department  more  than 
fifty  i)erson8  were  employed.  A  child  under 
eleven  was  employed  as  a  rivet  boy,  and  in  the 
department  where  he  worked  steam  machinery 
was  in  use  for  cutting  and  shaping  iron  plates, 
and  rivets  were  heated.  Both  plates  and  rivets 
were  used  in  the  building  of  iron  ships : — Held, 
that  the  department  in  which  the  child  was 
employed  was  a  factory  within  the  30  &  31  Vict. 
c.  103,  sub-s.  5  (b)  Crepealed).  Palmer^ a  Ship- 
building  and  Iron  Co.  v.  Chaytor^  10  B.  &  S. 
177  ;  38  L.  J.,  M.  C.  63  ;  L.  B.  4  Q.  B.  209  ;  19 
L.  T.  638 ;  17  W.  B.  401. 
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Where  no  iMXgt  Building  nfed.] — Premises, 
consisting  of  ten  acres,  in  which  the  manufac- 
ture of  cement  from  chalk  and  mud  is  carried 
on  chiefly  in  the  open  air,  and  in  which  200 
l>eople  are  employed  in  grinding  and  washing  in 
mills,  but  in  which  there  is  no  great  building  in 
which  men  and  women  are  employed  under 
cover,  are  not  a  factory  within  80  &  31  Vict.  c. 
103  (repealed),  s.  3,  sub-s.  7.  Redgrave  v.  Lee^ 
43  L.  J.,  M.  C.  105  ;  L.  R.  9  Q.  B.  3G3 ;  30  L.  T. 
519  ;  22  W.  R.  857. 


Slate  Quarry— Maiinlketnring  Proeeie.] 


— In  a  slate  quarry,  which  was  a  large  open  space 
extending  over  about  400  acres,  hundreds  of  men 
and  boys  were  employed  in  getting  large  blocks 
of  slate  which  were  drawn  to  other  parts  of  the 
quarry,  and  split  with  hammers  and  chisels  into 
laminm  or  slates ;  these  were  edged  square  or 
dressed  with  an  iron  knife  by  hand  into  separate 
articles,  and  divided  into  quantities  for  sale. 
Tombstones,  chimney-pieces,  &c.,  were  made  out 
of  the  blocks,  and  ornamented  according  to  order. 
A  boy  fourteen  years  old  was  employed  with 
other  boys  in  a  shed  on  an  open  bank  in  shaping 
the  slates.  Covered  sheds  where  the  splitters 
worked  were  erected  in  different  parts  of  the 
quarry  : — Held,  that  the  process  of  shaping  the 
slate  was  a  "  manufacturing  process  "  within 
30  &  31  Vict.  c.  103  (repealed),  s.  3  ;  and  that  the 
quarry  was  not  a  factory  within  8.  3,  sub-s. 
7  ;  and  that  in  respect  of  the  making  of  the 
roofing  slates  it  was  not  a  *^  trade  establishment." 
KtsTit  V.  A$tley,  10  B.  &  S.  802  ;  39  L.  J.,  M.  G. 
3 :  L.  B.  5  Q.  B.  19 ;  21  L.  T.  425 ;  18  W.  R. 
185. 

Pinishing  of  Cotton  Fabriei.] — One  whose  sole 
business  consists  in  the  finishing  of  cotton 
fabrics,  but  who  neither  bleaches  nor  dyes,  is  not 
within  23  &  24  Vict.  c.  78.  HowaHh  v.  Colet, 
12  C.  B.  (N.B.)  139  ;  31  L.  J.,  M.  C.  262  ;  9  Jur. 
(N.8.)  261 ;  6  L.  T.  785. 

Weaying  of  Cotton  Thread.] — ^Th^  weaving  or 
plaiting  by  steam  or  other  mechanical  powei*  of 
cotton  thread  into  a  covering  for  stnps  of  steel 
to  be  used  for  making  crinoline  skirts  is  a  manu- 
facture or  a  process  incidental  to  the  manufacture 
of  a  cotton  fabric  within  7  &  8  Vict.  c.  15,  s.  73. 
]nujmper  v.  Jiarrwy,  18  C.  B.  (N.S.)  243  ;  34 
L.  J.,  M.  C.  113  ;  H  Jur.  (N.8.)  269  ;  11  L.  T. 
711;  13W.  R.  440. 

Bniineii  in  Different  Placef.]— Parties  carried 
on  the  buHiness  of  calico  printers  at  two  places 
distant  from  each  other  seven  miles.  The  busi- 
ness of  a  calico  printer  consists  of  four  processes, 
viz.  bleaching,  printing  (by  impressing  the 
pattern  on  the  bleached  cloth  by  means  of  mor- 
dants), dyeing,  and  finishing.  Three  of  these 
processes,  viz.  the  bleaching,  dyeing,  and  finisli- 
ing,  were  performed  at  one  branch  of  the  estab- 
lishment, and  the  fourth,  viz.  the  printing,  at 
the  other  : — Held,  that  a  child  employed  on  the 
premises  where  the  bleaching,  dyeing,  and  finish- 
ing were  performed,  was  employed  in  an  inci- 
dental printing  process  within  8  &  9  Vict.  c.  29, 
8.  2,  and  that  the  place  where  he  was  so  employed 
formed  part  of  the  establishment  where  the  chief 
process  of  printing  was  carried  on  within  that 
act ;  and,  consequently,  that  the  parties  were  not 
liable  to  be  convicted  of  an  offence  against  the 
23  &  24  Vict.  c.  78  in  employing  him  without  a 
schoolmaster's  certificate.    Hoyle  v.  Oram,  12 


C.  B.  (W.B.)  124 ;  81  L.  J.,  M.  C.  213  ;  8  Jur. 
(N.S.)  1164. 

A  factory  used  for  the  manufacture  of  waste 
cotton  into  half-stuff,  which  is  afterwards  con- 
veyed to  another  factory  to  be  converted  into 
paper,  is  a  factory  used  solely  for  the  manufac- 
ture of  paper  within  7  &  8  Vict.  c.  16,  s.  73,  and 
the  distance  between  the  two  factories  is  imma- 
terial. Colet  V.  IHekifuon,  16  C.  B.  (N.8.)  604  ; 
83  L.  J.,  M.  C.  236  ;  10  Jur.  (N.8.)  802  ;  10  L.  T. 
616  ;  12  W.  R.  918. 

A.  was  a  manufacturer  of  cotton  sewing  thread, 
and  owner  of  a  factory  at  M.,  and  of  premises  in 
L.  At  the  factory  at  M.,  he  doubled  cotton  yanis 
into  sewing  thread,  in  hanks  ready  for  the  whole- 
sale market ;  for  the  retail  dealers  and  small 
consumers,  it  was  sent  to  the  premises  in  L.  in 
hanks,  and  there  wound  by  machinery  moved  by 
steam  power  on  to  bobbins : — Held,  that  the 
winding  at  the  premises  in  L.  was  within  S  ft  4 
WiU.  4,  c.  103,  a  1,  and  7  &  8  Vict,  c  15,  s.  78, 
so  as  to  render  A.  liable  for  not  keeping  a  register 
of  young  persons  employed  in  his  factory  in  L., 
according  to  the  form  prescribed  in  schedule  (B.) 
by  7  &  8  Vict,  c,  16,  s.  27.  Haydon  v.  Taylor^  4 
B.  &  S.619  ;  33  L.  J.,  M.  C.  30  ;  9  L.  T.  382:  12 
W.  R.  103. 

2.  Offxnobs  ukdeb  thb  Aotb. 

Xmployment  of  Child  —  Boom  near  to,  but 
without  Xaohinery.]— A  child  under  thirteen 
was  employed  in  a  room  in  a  building  wittun 
the  precincts  of  which  there  was  a  quantity  of 
machinery  moved  by  steam,  and  devoted  to  the 
manufacture  of  an  article  composed  of  wool  and 
ootton  mixed,  but  the  child  was  not  employed 
in  any  respect  upon,  or  in  attendance  to,  the 
machinery,  nor  was  there  any  machinery  in  the 
room  in  wbich  he  was  employed  in  pricking 
pieces  of  leather  with  an  awl,  to  fit  them  for 
adaptation  to  form  parts  of  the  thing  manufac- 
tured in  the  building  : — Held,  not  to  be  a  case 
within  the  exception  in  the  3  &  4  WilL  4,  c.  103,. 
and  7  &  8  Vict.  c.  15,  s.  73.  Taylor  v.  HickeM, 
12  C.  B.  (N.S.)  152  ;  31  L.  J.,  M.  C.  242  ;  9  Jur. 
<N.8.)  21  ;  6  L.  T.  784. 

Cleaning  Fixed  Part  of  Xaohinerj  in 

Xotion.] — By  s.  9  of  the  Factory  and  Workshop 
Act,  1878,  "  a  child  shall  not  be  allowed  to  clean 
any  part  of  machinery  in  a  factory  while  the 
same  is  in  motion  .  .  .  : — Held,  that  the  word 
"same"  referred  to  machinery  as  a  whole, 
whether  fixed  or  in  motion,  and  not  meiTely  to 
the  part  in  motion ;  so  that  to  employ  a  child 
under  fourteen  to  clean  the  fixed  part  of 
machinery  was  to  infringe  the  act.  Pearson  ▼. 
Belgian  Mills  Co^  66  L.  J.,  M.  C.  48 ;  [1896] 
1  Q.  B.  244  ;  74  L.  T.  101 ;  44  W.  R.  334  ;  1* 
Cox,  0.  C.  241 ;  60  J.  P.  151. 

In  Print  Work,]— A  child  employed  in 

finishing  goods  in  a  shed  in  which  finishing* 
alone  is  carried  on,  but  which  communicates- 
internally  with  other  buildings  in  which  printing^ 
is  carried  on,  is  employed  in  a  print  works  within 
8  &  9  Vict.  c.  29,  s.  2,  whether  the  particular 
finishing  is  incidental  to  the  process  of  printing^ 
or  not ;  and  a  surgeon's  certificate  of  its  health 
is  therefore  necessary  under  s.  20.  Hardoastle 
V.  Jones,  8  B.  &  S.  153 ;  32  L.  J.,  M.  0.  49 ;  » 
Jur.  (N.8.)  19  ;  7  L.  T.  322  ;  11  W.  R.  36. 

For  more  than  Ten  Eonra.] — It  is  no- 
offence  against  7  &  8  Vict.  c.  15,  to  employ  & 
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young  person  or  female  for  ten  honrs  in  any  one 
day,  such  ten  hours  ending  at  a  period  which  is 
more  than  ten  hours  (in  addition  to  the  hour  and 
a  half  allowed  for  meal-times)  from  the  period 
another  child  or  young  person  or  female  oegan 
to  work.  Ryder  v.  MUU^  8  Bx,  863  ;  19  L.  J., 
M.  C.  82. 


Subititntion  of  other  Days  for  Saturday 


Half-holiday.  1— A  half -holiday  of  equal  length 
may,  under  30  &  31  Vict.  c.  146  (repealed), 
sched.  1,  s.  9,  by  permission  of  the  secretary 
of  state,  be  substituted  on  some  other  day  of  the 
week  for  the  half -holiday  required  by  the  act  to 
be  given  on  Saturday  to  children,  young  persons 
and  women  employed  in  workshops  coming 
within  the  act.  Permission  haying  been  given 
to  substitute  Wednesday  for  Saturday  afternoon 
in  a  particular  workshop,  an  information  was 
preferred  against  the  proprietor  for  employing  a 
young  person  after  two  p.m.  on  Wednesday  : — 
Held,  tbat  it  could  not  be  sustained.  Cameron  y. 
Foy,  30  L.  T.  517. 


ITnder  Age.] — ^A  child  under  eight  years 


was  sent  to  a  workshop  to  be  taught  to  make 
straw  plait  and  to  read  :  the  child  was  kept  in  a 
room  making  straw  plait  under  the  owner  or 
occupier  of  the  workshop's  superintendence. 
The  straw  was  provided  by  the  child's  mother, 
and  the  plait  was  taken  home  to  her,  and  she 
sold  it.  She  paid  the  occupier  3<2.  a  week,  but 
he  had  no  interest  in  the  proceeds  of  the  sale  of 
liie  work: — Held,  that  he  had  committed  the 
offence  of  employing  a  child  under  eight  years 
of  age,  within  30  &  31  Vict.  c.  146,  ss.  6,  7 
(rep^ed),  as  read  by  the  aid  of  the  interpre- 
tation clause.  Beadon  y.  Parratt,  40  L.  J.,  M.  C. 
200  ;  L.  R.  6  Q.  B.  718  ;  19  W.  B.  1144. 

A  person  was  the  occupier  of  and  rated  for  a 
brickyard,  and  had  sole  control  oyer  the  sale  of 
the  bricks.  He  reoeiyed  a  sum  per  annum  for 
the  use  of  the  yard  from  a  contractor,  who  gaye 
his  ezclasive  services  in  making  bricks  at  a 
certain  price  per  thousand ;  he  also  found  the 
coal,  but  exercised  no  control  over  the  manage- 
ment of  the  brickyard  or  of  the  manufacturing 
process,  nor  was  he  party  or  privy  to  any  contract 
with  any  other  person  employed  in  the  yard  : — 
Held,  that  he  was  not  liable,  as  an  occupier 
of  a  workshop  who  has  employed  a  child,  for 
neglecting  the  provisions  of  s.  16  of  the  Work- 
shops Regulation  Act,  1867,  30  &  31  Vict.  c.  146 
(repealed),  with  respect  to  a  child  employed  by 
the  contractor.    FUton  v.  Wood,  32  L.  T.  564. 

Beport  of  Aooldenti.]— By  7  &  8  Vict,  c  15, 
B.  22,  if  any  accident  shall  occur  in  a  &ctory 
which  shall  cause  bodily  injury  to  any  person 
employed  therein  of  such  a  nature  as  to  prevent 
him  from  returning  to  his  work  in  the  factory 
before  nine  o'clock  the  following  morning,  the 
occupier  of  the  factory  shall,  within  twenty-four 
hours  of  such  absence,  send  notice  to  the  certi- 
fying surgeon  of  the  district : — Held,  first,  that 
a  returning  to  the  factory  before  nine  a.m.  on  the 
following  morning  without  the  capacity  to  work, 
and  soon  afterwanis  leaving,  was  not  **  returning 
to  work"  within  the  section.  Ldkeman  v. 
Stepheruon,  9  B.  &  S.  54 ;  37  L.  J.,  M.  G.  57 ; 
L.  R.  3  Q.  B.  192  ;  18  L.  T.  539 ;  16  W.  R.  509. 

Held,  secondly,  that  every  accident  causing 
bodily  injury,  whether  connected  with  the 
machinery  or  not,  is  within  the  section.    Ih, 

VOL.  IX. 


Bangeroui  Kaohinery — Fencing.] — Sect  5, 
sub-8.  3,  of  the  Factory  and  Workshop  Act,  1878, 
as  amended  by  s.  6,  sub-s.  2,  of  of  the  Factory 
and  Workshop  Act,  1891,  applies  to  all  dangerous 
machinery  in  a  factory  witnout  distinction.  It 
is  for  the  magistrate  before  whom  a  case  arising 
under  these  acts  is  heard  to  decide  as  to  the 
all^;ed  dangerous  nature  of  the  machinery 
Redgrave  v.  Uoyd,  64  L.  J.,  M.  C.  155  ;  [1896] 
1  Q.  B.  876  ;  15  R.  403  ;  72  L.  T.  566  ;  43  W.  R. 
527  ;  18  Cox,  C.  C.  149  ;  59  J.  P.  293. 

The  provision  in  s.  5,  sub-s.  3,  of  Uie  Factory 
and  Workshop  Act,  1878  (as  amended  by  s.  6, 
sub-s.  2,  of  the  Factory  and  Workshop  Act,  1891), 
that  "  all  dangerous  parts  of  the  machinery  "  in 
a  factory  shall  be  securely  fenced,  applies  to  all 
machinery  from  which,  in  the  ordinary  course 
of  working  it,  danger  may  reasonably  be  antiei- 
pated,  although  such  danger  may  arise  by  reason 
only  of  careless  working  or  of  external  causes. 
BiHwUtU  V.  Hindle,  66  L.  J.,  Q.  B.  173  ;  [1897] 
1  Q.  B.  192  ;  76  L.  T.  159  ;  45  W.  R.  207 ;  18  Cox, 
0.  C.  508  ;  61  J.  P.  70. 

Workshop  ''Open  fbr  Traflle  on  Sunday"— 
Xxoeption  in  favonr  of  Jows.] — ^The  appellant, 
who  is  of  the  Jewish  religion,  was  the  occupier 
of  a  workshop.  He  made  arrangements  with  his 
customers  to  do  certain  work  at  certain  prices 
upon  certain  articles  sent  to  him.  The  work- 
shop was  closed  on  Saturday,  and  was  open  on 
Sunday  in  order  that  the  articles  might  be  sent 
to  and  fetched  from  his  workshop  in  pursuance 
of  such  prior  arrangements,  and  for  no  other 
purpose  whatever : — Held,  that  the  appellfuit 
did  not  keep  his  workshop  **  open  for  traffic  on 
Sunday  "  within  s.  51  of  the  Factory  and  Work- 
shop Act,  1878.  Ooldetein  v.  Vaughan^  66  L.  J. 
Q.  B.  380 ;  [1897]  1  Q.  B.  549 ;  76  L.  T.  262  ; 
45  W.  R.  399 ;  18  Cox,  C.  C.  523 ;  61  J.  P.  277. 

Attendanoo  at  Sohool  —  By-Laws  of  Sehool 
Board.] — A  school  board  is  not  entitled  to  enforce 
the  provisions  of  its  by-laws,  with  regard  to  the 
hours  of  attendance  of  children  at  school,  in 
the  case  of  children  employed  in  Victories  who 
are  attending  efficient  elementary  schools  pur- 
suant to  the  factory  acts.  The  elementary 
education  acts  do  not  control  the  provisions 
of  the  factory  acts  regulating;  the  education  of 
children  employed  in  accordance  with  those 
acts.  Mellor  v.  Benham,  48  L.  J.,  M.  C.  113 ; 
4  Q.  B.  D.  241 ;  40  L.  T.  395  ;  27  W.  R.  496. 

A  by-law  nuule  by  a  school  board,  with  the 
approval  of  the  education  department,  under 
the  Elementary  Education  Act,  1870  (33  &  34 
Vict.  c.  75),  s.  74,  provided  that  all  children  in 
the  district  subject  to  the  act  should  attend 
school  for  thirty  hours  a  week.  The  justices 
refused  to  convict  a  father  for  neglecting  to 
cause  Ids  son,  between  five  and  thirteen  years 
of  age,  to  attend  school  as  required  by  that 
by-law,  because  the  son  was  employed  in  a  boot 
manufactory,  and  attending  school  more  than 
ten  hours  a  week,  pursuant  to  the  Workshops 
Regulation  Act,  1867  (30  &  31  Vict.  c.  146),  s.  14 : 
— Held,  that  this  by-law  was  not  contrary  to  the 
section  of  the  Workshops  Act,  which  requires 
every  child  who  is  employed  in  a  worktop  to , 
attend  school  for  at  least  ten  hours  a  week  ;  and 
that  the  father  ought  to  hare  been  convicted.. 
Bury  V.  Cherrybohn,  1  Ex.  D.  467  ;  35  L.  T.  403. 

Steam  Whiitle— ITie  of  Compresfod  Air.] — ^L. 
formerly  used  a  steam  whistle  (Erectly  connected 
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with  an  engine  boiler,  but  disoontinued  it  and 
used  other  means  to  produce  the  same  noise : — 
Held,  that  this  was  a  steam  whistle  and  required 
the  consent  of  the  sanitary  authority  under 
8.  2  of  the  Factories  Steam  Whistle  Act,  1872. 
JBerbert  ▼.  Leigh  MOU  Co,,  68  J.  P.  679. 

3.  CONVIOTIOHS. 

ITine — ^Dlseretioii  of  Joitloef.]  —  Where  by 
s.  13  of  the  Cotton  Cbth  Factories  Act,  1889,  a 
fine  of  *'  not  less  than  hi.  shall  be  imposed  '*  for 
the  first  offence,  which  offence  is  to  be  dealt  with 
by  a  court  of  summary  jurisdiction,  the  general 
discretion  to  reduce  fines  given  by  b.  4  of  the 
Summary  Jurisdiction  Act,  1879,  must  be  taken 
to  be  limited  in  this  particular  instance  to  that 
extent.  Otbom  v.  Wood,  66  L.  J.,  Q.  B.  178 ; 
[1897]  1  Q.  B.  197 ;  46  W.  B.  319 ;  18  Cox,  C.  C. 
494;  61J.  P.  118. 

Appeal — Qnestion  of  Faet— Engagement  by 
Piece— Kot  supplying  Fartienlars  as  to  Bate  of 
Wages.] — B.,  a  wooUen  weayer  by  the  piece, 
employed  by  N.,  had  a  card  given  to  her  with 
particulars  as  to  rate  of  payment.  The  card  was 
incorrect,  though  B.  might  have  discovered  the 
error  by  counting,  or  by  applying  to  the  manager 
of  the  machine.  The  justices  convicted  N.  under 
s.  24  of  the  Factory  Ace,  1891 : — Held,  it  being  a 
question  of  fact,  the  court  could  not  interfere 
with  the  conviction.  Nusaey  v.  Birtwhittle,  68 
J.  P.  736. 

Bemoval.]— The  7  ft  8  Vict.  c.  16,  s.  69,  takes 
away  certiorari  in  certain  cases  of  conviction 
under  the  act : — Held,  that  a  conviction  cannot 
in  such  cases  be  removed  on  the  suggestion  that 
the  party  was  convicted  on  summons  of  justices 
under  s.  47,  giving  unreasonable  short  notice, 
and  in  the  absence  of  himself,  or  any  one  appear- 
ing on  his  behalf,  except  an  attorney  authorised 
only  to  apply  for  an  adjournment,  and  that  the 
conviction  took  place  without  proof  of  service  of 
summons,  and  without  any  evidence  of  the  facts 
charged  ;  such  objections  not  going  to  the  juris- 
diction. Hoptoood,  Ex  parte,  16  Q.  B.  121 ;  4 
New  Sess.  Cas.  174  ;  19  L.  J.,  M.  0. 197. 

4.  Liability  to  AcrriONS. 

lajnxies  firom  Xaohinery.] — In  an  action  for 
an  injury  caused  to  a  child  by  machinery  in  a 
factory,  the  declaration  averred,  that  at  the 
time  of  the  accident  the  machinery  was  not 
securely  fenced : — Held,  that  the  declaration  was 
insufficient,  in  not  alleging  that  the  machinery 
was  in  motion  for  a  manufacturing  process,  no 
offence  being  committed  under  7  &  8  Vict.  c.  16, 
8.  21,  unless  the  machinery  at  the  time  of  the 
accident  was  in  motion  for  a  manufacturing 
process,  doe  v.  Piatt,  7  Ex.  460  ;  21  L.  J.,  Ex. 
146 ;  16  Jur.  174~Ex.  Ch.  Affirming  2  L.  M.  &  P. 
488. 

The  machinery  of  a  cotton  factory  was  worked 
by  a  steam-engine,  which  drove  a  horizontal  shaft, 
passing  along  the  lower  floor  of  the  factory. 
This  horizontal  shaft  moved  several  vertical 
shafts  which  passed  through  the  upper  floors, 
and  worked  the  machinery  by  which  the  cotton 
was  manufactiu^  in  the  different  rooms  of  the 
factory.  One  of  these  vertical  shafts  had  its 
fencing  removed  for  the  purpose  of  repair,  and 
all  the  machines  which  were  worked  by  this 
shaft  were  at  rest ;  but  the  vertical  shaft  itself 


revolved,  and  the  process  of  manufacture  con- 
tinued to  be  carriea  on  in  the  other  rooms  of  the 
factoiy : — Held,  that  the  master  of  the  factory 
was  not  liable,  under  7  &  8  Vict.  c.  16,  s.  21,  for 
an  accidental  injury  occasioned  to  a  little  girl, 
in  the  room  where  no  manufacturing  process 
was  being  carried  on,  by  the  revolution  of  the 
vertical  shaft  Ooe  v.  Piatt,  7  Ex.  923 ;  22  L.  J., 
Ex.  164. 

Ooatribntory  Kegligenoe.]— The  7*8 

Vict.  c.  16,  s.  21,  enacts,  that  all  parts  of  a  mill- 
gearing  in  a  factory  shall  be  securely  fenced 
while  in  motion  for  any  manufacturing  process, 
and  68.  69  and  60  impose  penalties  for  not 
fencing.  A  declaration  against  the  occupier  of 
a  mill  for  compensation  for  injury  sustained  from 
a  shaft,  alleged  a  breach  of  duty  by  the  defendant 
in  not  securely  fencing  the  shaft,  contrary  to  the 
statute.  Plea,  that  the  driving-strap,  by  whi<^ 
the  plaintiff  was  entangled,  was  not  in  motion  for 
any  manufacturing  process,  but  was  at  rest,  and 
that  he  wilfully  and  wrongfully,  contrary  to  the 
express  conmiand  of  the  dd^endant,  set  in  motion 
the  strap,  well  knowing  that  it  was  dangerous, 
and  contrary  to  the  express  command  of  the 
defendant,  ;to  meddle  with  it,  and  thereby  the 
plaintiff  received  the  injury  : — Held,  that,  assum- 
ing the  common-law  right  to  bring  an  action  for 
an  injury  occasioned  by  the  alleged  unlawful 
act,  it  was  subject  to  the  principle  that  the 
plaintiff  did  not  by  his  own  negligence  or  mis- 
conduct contribute  to  the  injury,  and  therefore 
that  the  plea  was  an  answer  to  the  action. 
Quwell  V.  WoHh,  6  EL  &  Bl.  849 ;  25  L.  J., 
Q.  B.  121  ;  2  Jur.  (N.8.)  116  ;  4  W.  R.  231. 

The  provisions  in  the  7  &  8  Vict.  c.  15,  ss.  24, 
26,  respecting  the  bringing  actions  under  the 
authority  of  the  secretary  of  state,  in  the  name 
of  any  person  injured  by  the  machinery  in  a 
factory,  do  not  take  away  the  right  of  the  party 
injured  to  sue  for  damages  in  person.  Nor  does 
the  imposition  of  penalties  in  s.  60.    lb, 

Improbability  of  Aocident] — Declara- 
tion for  not  securely  fencing  a  shaft  while  in 
motion,  contrary  to  7  &  8  Vict.  c.  15,  s.  21, 
whereby  the  plaintiff  was  injured.  A  plea, 
that  the  shaft  was  not  near  to  where  children  or 
young  persons  were  liable  to  pass  or  be  employed 
and  was  so  placed  and  situated  in  the  mctory 
that  there  did  not  exist  any  liability  to  injury 
from  the  same  as  to  require  such  fencing  as  in 
the  declaration  mentioned,  whilst  in  motion, 
and  that  all  such  liability  was  sufficiently 
guarded  against  by  such  position  and  situation 
of  the  shaft,  is  a  bad  plea.  Doel  v.  Sheppard,  6 
EL  &  BL  856  ;  26  L.  J.,  Q.  B.  124  ;  2  Jur.  (N.B.) 
218;  4  W.  ft.  232. 

Servant    remaining    with    Xaohinery 

ITnfenoed.] — Where  machinery  is  required  by 
statute  to  be  fenced,  and  a  servant  enters  into 
the  employment  of  the  owner  whilst  it  is  pro- 
tected, and  continues  in  the  service  after  the 
Erotection  is  removed  by  decay  or  otherwise, 
ut  complains  of  the  danger,  and  is  promised 
that  the  protection  shall  be  restored,  the  master 
is  liable  for  injury  to  the  servant  arising  from 
the  want  of  such  protection.  Holmee  v.  Clarke, 
6  H.  &  N.  349  ;  80  L.  J.,  Ex.  135  ;  7  Jur.  (N.8.) 
897;3L.T.675;9W.R.419.  Affirmed7H.&N. 
937  ;  9  L.  T.  178  ;  10  W.  R.  406— Ex.  Ch. 

The  mill-gearing  which  under  7  &  8  Vict,  c  15, 
8S.  21,  73,  and  19  d:  20  Vict.  c.  38,  s.  4,  must  be 
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fenced,  includes  the  machinery,  except  the  part 
which  is  necessarily  exposed  for  the  purposes  of 
manufacture,  and  is  not  confined  to  those  parts 
by  which  the  motion  of  the  moving  power  is 
first  communicated  to  the  machine.    Ih, 

Per  Kogligent  Initmotion  by  Foreman.] 

— ^The  owners  of  dangerous  machinery,  who  by 
their  foreman  employ  a  young  person  about  it 
unacquainted  with  its  nature  ana  use,  are  bound 
to  take  due  care  that  such  person  is  duly 
instructed  therein;  and  if  they  either  neglect 
this,  or  if  express  directions  are  given  by  the 
foreman  to  use  the  machineiy  in  a  manner  that 
must  lead  to  danger,  of  which  the  young  person 
is  not  likely  to  ha  fully  aware,  they  are  liable 
for  any  injury  sustained  by  such  person  in  the 
use  of  the  machineiy  in  that  manner.  Orizzle 
V.  Froit,  8  F.  &  F.  622. 

Sight  of  Administratrix   to    Sno.] — ^A 


company  for  the  manufacture  of  cotton  emnlbyed 
a  servant  to  grease  the  bearings  between  tne  fiy- 
wheel  and  the  spur-wheel  of  a  steam-engine  in 
their  factory.  The  fiy-wheel  revolved  in  a 
wheel  race  parallel  to  a  wall  and  on  one  side  of 
it,  and  the  spur-wheel  revolved  parallel  on  the 
other  side.  The  extreme  distance  between  the 
two  wheels  was  two  feet  ten  inches,  and  the 
wall  was  two  feet  three  Inches  thick.  In  a  hole 
made  in  this  wall  the  servant  stood  or  sat  while 
he  greased  the  bearings.  The  wheel  race  was 
one  which  ought  to  have  been  fenced  or  other- 
wise secured  within  7  &  8  Vict,  c  15,  s.  21 
(repealed).  The  fly-wheel  on  the  side  next  the 
wall  and  Uie  edge  of  the  wheel  race  on  that  side 
were  not  fenced.  The  servant  having  been  at 
this  work  for  five  days,  was  found  on  the  sixth 
lying  dead  on  the  bearings,  and  it  was  not  dis- 
pute that  he  must  have  been  caught  and  killed 
by  the  fiy-wheel.  His  administratrix  having 
brought  an  action,  on  behalf  of  herself  and  child, 
against  the  company  for  negligence  in  not  fenc- 
ing the  wheel  race  as  required  by  the  statute : — 
Held,  assuming  that  the  deceased  was  not  guilty 
of  contributory  negligence,  either  in  undertaking 
the  employment  or  conducting  it,  that  the  action 
was  maintainable.  Britton  v.  Great  Western 
Cotton  Co.,  41  L.  J.,  Ex.  99  ;  L.  B.  7  Ex.  130 ; 
27  L.  T.  126  ;  20  W.  E.  525. 

B.  UNDER  THE  EMPLOYERS  AND 
WORKMEN  ACT. 

1.  suhhabt  jubisdiotion  of  justices— 
Geneballt. 

a«  Applicable  to  wliat  Servant. 

Ai^oultnral.]— The  20  Geo.  2,  c.  19,  extends 
to  labourers  of  all  descriptions,  and  not  merely 
in  the  particular  trades  or  businesses  there 
enumerated ;  and  consequently,  includes  wages 
earned  by  a  labourer  who  contracted  to  dig  and 
stein  a  well  for  cattle,  to  be  paid  for  by  the 
foot,  and  who  emploved  another  to  assist  him 
in  the  work.  Lowther  v.  Radnor  (^EarV)^  8 
East,  113. 

Upon  a  rule  calling  upon  justices  to  issue 
their  warrant  of  distress  to  enforce  an  order 
made  by  two  justices  for  the  payment  of  wages 
to  H.,  it  appeared  that  she  was  hired  to  serve 
at  a  farm  for  a  year  as  a  daiiy-maid,  and  to 
assist  in  the  harvesting  of  the  hay  and  com,  if 
required,  and,  according  to  the  affidavit  of  the 
master,  as  a  servant  of  all  work  necessary  to  be 


done  in  housekeeping,  and  to  cook  for  the 
servants  and  labourers,  and  make  their  beds, 
and  also  to  attend  upon  him  and  his  family  on 
their  occasional  visits  to  the  farm,  their  resi- 
dence being  two  miles  off : — Held,  that  there 
was  evidence  from  which  the  justices  might  find 
that  H.  was  a  servant  in  husbandry,  within 
20  Geo.  2,  c.  19 ;  and  therefore  the  court  made 
the  rule  absolute.  JSv^hes,  Esaparte^  2  G.  L.  R. 
1542 ;  23  L.  J.,  M.  C.  138 ;  18  Jur.  447 ;  2 
W.  R.  465. 

A.  contracted  with  B.  to  keep  the  general 
accounts  belonging  to  his  form,  to  weigh  out 
food  for  cattle,  and  set  the  men  to  work,  to  lend 
a  hand  to  anything  if  wanted,  and  especially  at 
all  times  to  carry  out  the  orders  of  B.  He  was 
convicted,  for  refusing  to  obey  the  order  of  B. 
to  go  through  the  whole  of  the  catUe  stock 
under  his  charge : — Held,  that  he  was  not  a 
servant  in  husbandry  within  4  Geo.  4,  c.  34, 
s.  3.  Davie*  v.  JBertoiok  (LorS),  3  El.  &  EL  549  ; 
30  L.  J.,  M.  0.  84 ;  7  Jur.  (N.8.)  410 ;  3  L.  T. 
697  ;  9  W.  R.  334. 

Bomeitie.] — ^A  magistrate  has  no  authority 
by  6  Geo.  3,  c  25,  s.  4,  to  determine  disputes 
between  domestic  servants  and  their  masters, 
relative  to  their  contracts  of  hiring.  EUchen  v. 
Shaw,  1  N.  &  P.  791 ;  6  A.  &  E.  729 ;  W. 
W.  &  D.  278  ;  7  L.  J.,  M.  0. 14. 

ManiifMtnriag.  ]  — ^A  contract  to  weave  certain 
goods  at  the  house  of  the  weaver  is  not  a  con- 
tract to  serve  within  4  Geo.  4,  c.  34,  s.  3,  so  as  to 
give  jurisdiction  to  a  magistrate  to  commit  the 
weaver,  for  neglecting  his  work  after  commenc- 
ing upon  the  same.  Hardy  v.  RyU,  4  M.  &  Ry. 
295  ;  9  B.  &  0.  603  ;  7  L.  J.  (O.S.)  M.  C.  118. 

The  summary  jurisdiction  given  to  justices  by 
the  4  Geo.  4,  c.  34,  s.  3,  extends  only  to  cases 
where  the  relation  of  master  and  servant  exists  ; 
and,  therefore,  where  A.  had  contracted  with  B. 
to  build  a  wall  for  a  certain  price,  within  a 
certain  time,  and  having  performed  part  of  the 
work,  refused  to  complete  it : — Hel^  not  to  be 
within  the  statute.  LaneaHer  v.  6reave$,  9 
B.  &  0.  628  ;  7  1/.  J.  (0.8.)  M.  C.  116. 

So  a  contract  "to  print  certain  pieces  of 
wooUen  cotton  goods,"  is  not  within  4  G^.  4, 
c.  34,  s.  3,  and  consequently  a  breach  of  such 
contract  is  not  punishable  under  that  statute. 
Johnson,  Ex  parte,  7  D.  P.  0.  702 ;  3  Jur.  481. 

But  a  contract  to  serve  H.  k.  Co.,  calico 
printers,  as  a  designer  for  a  term  of  years,  is  an 
employment  within  4  Geo.  4,  c  34,  s.  3. 
Ormerod,  JSm  parte,  1  D.  &  L.  825  ;  1  New  Sess. 
Gas.  38  ;  13  L.  J.,  M.  C.  73  ;  8  Jur.  495. 

By  agreement  in  writing,  A.  agreed  to  serve 
B.  and  0.,  potters,  as  a  biscuit-oven  placer,  at 
daily  wages  for  twelve  months.  By  another 
agreement  of  the  same  date,  R.  agreed  to  serve 
B.  and  C.  for  the  same  period  as  a  biscuit-oven 
fireman,  to  be  paid  by  piece-work,  he  paying  A. 
wages  out  of  what  he  ean^ed : — ^Held,  that  the 
relation  of  master  and  servant  subsisted  between 
B.  and  C.  and  A.,  notwithstanding  his  wages 
were  paid  by  R.,  and  consequently  that  he  was 
properly  convicted  for  absenting  himself  from 
B.  and  0.*s  service.  WiUeU  v.  Bo<rU,  6  H.  &  N. 
26 ;  30  L.  J.,  M.  0.  6 ;  3  L.  T.  276. 

An  iron-shipbuilder  contracted  in  writing, 
with  six  skilled  handicraftsmen  to  plate  a  vessel ; 
they  agreed  exclusively  to  serve  him  subject  to 
the  rules  and  regulations  of  the  yard,  and  to 
execute  the  whole  of  the  skilled  and  unskilled 
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labour  requisite  to  complete  the  entire  hull  of 
the  vessel,  of  the  best  workmanship,  and  to  the 
entire  sati^action  of  their  employer  (they  em- 
ploying and  paying  such  skilled  and  unskilled 
assistants  as  miffht  be  requisite  to  complete  the 
YMsel  with  all  dispatch),  and  to  be  paid  61.  per 
ton  for  the  work  so  done  by  them  : — Held,  that 
the  contracting  parties  were  handicraftsmen  or 
artificers  within  4  Geo.  4,  c.  34,  s.  8.  Zatorentfe 
Y.  Todd,  14  C.  B.  (N.8.)  654  ;  82  L.  J.,  M.  C. 
238 ;  10  Jut.  (NA)  179  ;  8  L.  T.  606  ;  11  W.  B. 
886. 

So  a  person  working  manually  at  weekly 
wages  and  a  commission,  and  superintending 
other  workmen,  is  an  artificer.  Whiteleif  t. 
ArTnUage,  18  W.  B.  144. 

A  journeyman  tailor  was  employed  to  do  any 
particular  piece  of  work  his  master  might  set 
nim  upon.  There  was  no  contract  to  serve  for 
any  specific  time,  but  he  was  to  work  exclusively 
for  the  master  upon  his  premises  till  he  had 
finished  any  particular  job  which  he  had  under- 
taken. He  was  convicted  by  a  justice  for  neg- 
lecting to  go  on  with  the  making  of  a  waistcoat 
which  he  had  in  hand  : — ^Held,  that  such  employ- 
ment created  the  relation  of  master  and  servant, 
and  the  justice  had  jurisdiction  to  convict. 
Oordon^  Mao  parte,  26  L.  J..  M.  C.  12 ;  1  Jur. 
(N.8.)  688 ;  8  W.  B.  668. 


«  Workman."] — By  the  Employers  and 


•I 


Workmen  Act,  1876  (88  &  89  Vict  c.  90),  s.  4, 
**  a  dispute  under  this  act,  between  an  employer 
and  a  workman  may  be  heard  and  determined 
by  a  court  of  summary  jurisdiction,  and  such 
court,  for  the  purposes  of  this  act,  shall  be 
deemed  to  be  a  court  of  civil  jurisdiction  "  limited 
to  10^.  By  s.  10,  **  In  this  act  the  expression 
*  workman,*  .  .  .  means  any  person  who,  being 
a  labourer,  servant  in  husbandry,  journeyman, 
artificer,  handicraftsman,  miner,  or  otherwise 
engaged  in  manual  labour,  .  .  .  has  entered 
into  works  under  a  contract  with  an  employer, 
whether  the  contract  be  ...  a  contract  of  ser- 
vice or  a  contract  personally  to  execute  any 
work  or  labour."  The  expression  **  court  of 
summary  jurisdiction**  means  (inter  alia)  a 
stipendiary  magistrate: — Held,  that  a  potter's 
printer,  under  a  contract  with  his  employers 
to  do  work  in  which  he  was  assisted  by  **  trans- 
ferers,*' whom  he  himself  engaged  and  paid,  was 
a  "workman**  within  the  act,  and  liable  in 
proceedings  before  a  magistrate  to  pay  damages 
for  a  breach  of  his  contract  with  his  employers, 
caused  by  his  transferer's  refusal  to  do  the  work, 
although  he  was  ready  and  willing  to  do  it. 
Orainger  v.  Aynsleyj  BromUy  v.  TamSf  60  L.  J., 
M.  C.  48;  6  Q.  B.  D.  182;  43  L.  T.  608 ;  29 
W.  B.  242 ;  46  J.  P.  142.  See  further  oasee, 
ante,  cols.  860,  et  seq. 

Bailiff.] — Where  a  person  employed  by  an 
attorney  to  keep  possession  of  goo(U  seized  under 
a  fi.  fa.  made  complaint  to  a  magistrate  l^t  he 
could  not  obtain  payment  for  his  services,  and 
the  magistrate  having  summoned  the  attorney, 
and  heard  the  complaint,  proceeded  under  20 
Geo.  2,  c.  19,  and  made  an  order  upon  the 
attorney  for  payment  of  a  certain  sum,  which 
was  afterwards  levied  on  his  goods  :— Held,  that 
the  magistrate  was  liable  to  an  action  of  tres- 
pass, for  that  the  service  performed  was  not  of 
such  a  nature  as  to  give  him  jorisdiction  under 
the  20  Geo.  2,  c  19.  BramweU  v.  Penneck,  1 
M.  &  By.  409  ;  7B.  &  0. 636 ;  6  L.  J.  (o.S.)  M.C.  47. 


Viider  Bpeeiil  Oontraet — ^Xutvality.l — By  an 
agreement  between  W.  and  B.,  on  behalf  of  him- 
self and  his  partners,  constituting  a  coal  com- 
pany, W.,  in  consideration  of  wages  to  be  paid 
to  him  fortnightly  by  the  company,  contracted 
to  serve  them  faithfully  and  exclusively  as  tiieir 
servant  as  a  collier,  and  not  to  quit  the  service  of 
the  company  without  twenty-eight  days*  notice  ; 
and  in  consideration  of  such  faithful  service,  and 
of  the  proper  performance  of  the  stipulations 
therein  mentioned,  the  company  agreed  that  W. 
should  not  be  discharged  without  twenty-eight 
days*  notice  in  writing.  An  information  was- 
afterwards  laid,  under  4  Geo.  4,  c.  34,  s.  3,  by  F., 
"agent  to  B.  and  his  partners,"  alleging  the 
contract  to  be  with  "  B.  and  his  partners  "  : — 
Held,  first,  that  the  contract,  sdthough  the- 
amount  of  wages  was  not  thereby  expre^y  and 
definitely  fixed,  was  not  void  for  want  of  mutu- 
ality, but  was  to  be  understood,  by  necessary 
implication,  as  binding  upon  the  employers  to 
find  work  and  pay  wages,  after  a  reasonable 
rate,  fortnightly.  Whittle  v.  Frankland,  2 
B.  &  S.  49;  31  L.  J.,  M.  0.  81 ;  8  Jur.  (NA> 
882  ;  6  L.  T.  639. 

Justices  under  8^4  Geo.  4,  c.  84,  s.  8,  have 
power  to  entertain  an  information  arising  out  of 
an  agreement,  from  the  term  of  which  a  con- 
tract to  employ,  i.e.,  to  furnish  reasonable  work, 
and  to  pay  for  the  same,  may  be  implied  on  the 
part  of  the  employers,  and  the  contract  on  the 
part  of  the  employed  to  do  the  work  bein^ 
express.    JReg.  v.  JBirmingham  //.,  1  W.  B.  868» 

Posting  np  of  Rules — Custom.]  —  The 

proprietors  of  a  mill  had  a  weaver  in  their 
employ  who  was  paid  by  the  piece.  Bules  were 
posted  so  that  the  workpeople  passed  them  on^ 
going  to  their  work,  and  one  required  fourteen, 
dayr  notice  before  termination  of  employment. 
The  weaver  left  his  work  without  notice,  but  it 
was  not  proved  that  his  attention  had  been 
called  to  the  rules  or  that  he  had  seen  them  or 
assented  to  them,  or  was  able  to  read.  The 
justices  held  that  there  was  not  sufficient  evi- 
dence of  a  contract  to  justify  a  conviction  of  the 
respondent  under  the  Master  and  Servant  Act,. 
1867,  s.  9  (repealed),  and  they  refused  to  admit 
evidence  of  custom: — Held,  tiiat  the  rules  as 
they  were  posted,  or  a  well-known  custom  in. 
the  district,  might  be  sufficient  to  establish  a 
contract,  if  found  as  a  fact  to  exist  Carue  v.. 
EaetiDOody  82  L.  T.  866. 

Oontraet  not  la  Writing.]— When  a  con- 
tract for  service  in  husbandry  was  not  in  writing,, 
and  had  not  been  entered  upon,  no  proceedings 
could  be  taken  to  enforce  it  under  the  Master  and 
Servant  Act,  1867,  s.  8  (repealed).  Banks  v. 
Craulamd,  44  L.  J.,  M.  C.  8  ;  L.  B.  10  Q.  B.  97  ;. 
32  L.  T.  226 ;  28  W.  B.  414. 

When  such  parol  contract  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof, 
s.  4  of  the  Statute  of  Frauds,  also  prevents  itB> 
being  enforced  by  any  means.    1  h, 

A  contract  which  is  not  enforceable  by  reason 
of  the  provisions  of  the  Statute  of  I^uds,  s.  4^ 
nevertheless  is  an  existing  contract  and  is  not 
void  altogether,  and  a  fresh  contract  cannot  be 
implied  from  acts  done  in  pursuance  of  it. 
Britain  v.  BossUer,  48  L.  J.,  Ex.  302  ;  11 Q.  B.  D. 
128 ;  40  L.  T.  240 ;  27  W.  B.  482— C.  A. 

By  Wifs  independently  of  Husband.] — 

A  wife  could  not  enter  into  a  contract  of  service 
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The  absenting  himself  from  a  weekly  employ- 
ment withoat  notice  and  without  assigning  cause 
by  a  workman,  and  a  complaint  thereon  to 
justices,  shews  a  dispute  arising  out  of,  or 
incidental  to,  their  relation  as  employer  and 
workman,  so  as  to  give  justices  ]urL8diction 
under  the  Employers  and  Workmen  Act,  s.  4, 
notwithstanding  that  the  workman  had  not 
expressly  had  notice  that  a  week*s  notice  was 
necessary  before  leaving  the  service,  and  that  he 
said  nothing  to  dispute  that  fact.  Clemton  v. 
Hubbard,  46  L.  J.,  M.  G.  69  ;  1  Ex.  D.  179 ;  83 
L.  T.  814  ;  24  W.  K.  312. 

Where  a  servant  leaves  his  employment  bonA 
fide  believing  that  he  has  a  right  to  go,  he  is 
not  guilty  of  an  offence  under  the  statute 
4  Geo.  4,  c.  34 ;  but  other  facts  must  reasonably 
shew  that  the  desertion  complained  of  was  in 
pursuance  of  that  supposed  right,  and  it  is  not 
sufficient  that  it  was  merely  possible  he  acted 
under  it.  WUlett  v.  Boote,  6  H.  &  N.  26  ;  30 
L.  J.,  M.  C.  6  i  3  L.  T.  276. 


within  the  meaning  of  the  Master  and  Servants 
Act,  1867,  8.  2  (repealed),  independently  of  her 
husband.     Tomkinson  v.  Weit,  32  L.  T.  462. 

By  In&nt.]— By  38  k  39  Vict.  c.  90,  8.  4, 

disputes  between  an  employer  and  a  workman 
may  be  heard  and  determined  by  a  court  of  sum- 
mary jurisdiction,  who  may  order  payment  of  any 
sum  not  exceeding  10/.  which  it  may  find  to  be 
due  as  wages  or  damages.  A  master,  under  the 
above  section,  sought  to  recover  from  an  infant  a 
sum  of  money,  as  damages  for  breach  of  contract 
in  absenting  himself  from  service.  By  the  con- 
tract the  ii^ant  undertook  to  serve  the  master 
for  five  years,  at  a  certain  scale  of  wages  therein 
specified,  power  being  reserved  to  the  master,  in 
case  he  should  cease  to  carry  on  business,  or  find 
it  necessary  to  reduce  the  operation  of  his  works 
from  want  of  materials,  strikes,  &c.,  to  terminate 
the  contract  on  giving  fourteen  days'  notice  of 
his  intention  so  to  do.  The  justices  held  that  the 
contract  was  invalid  as  against  the  in&nt,  and 
accordingly  dismissed  the  summons : — ^Held,  that 
if  the  provisions  contained  in  the  agreement 
were  common  to  labour  contracts,  or  were  such 
as  the  master  was  reasonably  justified  in  imposing, 
and  if  the  wages  were  a  fair  compensation  for 
the  services,  the  contract  was  beneficial  and 
therefore  binding,  and  the  case  was  accordingly 
remitted  to  the  justices  for  further  consideration. 
Leslie  v.  lUzpatriek,  47  L.  J.,  M.  G.  22;  3 
Q.  B.  D.  229  ;  37  L.  T.  446. 

An  agreement  in  writing  was  entered  into  by 
an  in&nt  to  serve  a  master,  and  no  one  else,  for 
twelve  months.  The  infant  entered  into  the 
service.  By  the  terms  of  the  agreement  the 
master  was  authorised  to  stop  the  wages  of  the 
infant  at  any  time  during  which  the  master's 
steam-engine  should,  for  any  reason,  stop 
working ;  but  the  master  was  not  compelled  to 
provide  employment  for  the  infant  during  such 
time: — Held,  that  the  agreement  was  inequit- 
able and  void,  and  the  court  quashed  a  conviction 
of  the  infant  for  absenting  himself  without  leave. 
Heg.  V.  Lord,  12  Q.  B.  757  ;  3  New  Sess.  Gas.  246 ; 
17  L.  J.,  M.  G.  181 ;  12  Jur.  1001. 

b    Per  wliat  Kiaoonduott 

Abienos  without  LesTe  or  Lawful  Xxenfe.]] — 
To  render  an  artificer  liable  for  absenting  him- 
self from  service,  it  is  necessary  not  only  that 
he  should  absent  himself  without  a  lawful  excuse, 
but  that  he  should  have  a  guilty  knowledge  that 
he  has  no  lawful  excuse.  Mider  ▼.  Wood,  2 
£1.  &  EL  338 ;  29  L.  J.,  M.  G.  1 ;  5  Jur  (KJ9.) 
1364  ;  1  L.  T.  30  ;  8  W.  R.  23. 

On  5th  of  July,  1858,  A.,  an  artificer,  made  a 
written  contract  with  P.,  signed  by  A.  and  P.,  to 
serve  P.  for  five  years  from  that  date,  and  t^en 
entered  into  the  service.  On  15  th  of  October, 
1858,  A.,  so  being  in  P.*s  service,  made  a  written 
contract  with  H.,  signed  by  them  both,  to  serve 
H.  for  five  years  from  this  latter  date.  On  the 
next  day  A.  refused  to  enter  into  H.*s  service, 
giving  as  a  reason  that  P.  insisted  on  his  remain- 
ing in  his  (P.'s)  service : — Held,  that  A.  could 
not  be  convicted  for  not  entering  into  H.*8  service, 
if  he  had  a  lawful  excuse  for  not  entering  into  it ; 
and  that  the  fact  that  he  could  not  do  so  without 
conmiitting  the  criminal  offence  of  absenting 
himself  from  P.*s  service  was  sufficient  to  con- 
stitute such  an  excuse.  Ashmore  v.  Simton,  2 
El.  &  EL  360 ;  29  L.  J.,  M.  G.  13  ;  6  Jur.  (N.S.) 
15;  IL.  T.  58;  8W.  R.43. 


Absence  through  lUneii.] — P.  was  by 

deed  apprenticed  in  1881  for  seven  years  to  W., 
and  in  the  fifth  year  W.  covenanted  to  pay  14#. 
a  week.  In  that  year  P.  had  a  tumour  in  his 
hand  and  was  in  hospital ;  he  claimed  wages 
while  so  absent  and  incapable  of  work  under  s.  6 
of  the  Employers  and  Workmen  Act,  1875 : — 
Held,  that  W.  was  liable  to  pay  the  wages  during 
the  illness  of  P.    Patten  v.  Wood,  51  J.  P.  649. 

Convietlon  fbr.] — ^A  coal  miner  had  been 

convicted  by  a  justice,  under  30  &  31  Vict,  c  141 
(ropealed),  of  neglecting  to  fulfil  a  contract  of 
service  with  his  employers,  and  absenting  him- 
self without  just  cause  or  lawful  excuse.  The 
contract  was  to  give  and  take  fourteen  days' 
notice,  and  the  employers  had  received  notice 
of  that  length  from  one  of  their  workmen  that 
the  whole  of  the  men  employed  by  them  would 
leave  unless  two  non-union  men  were  discharged. 
No  evidence  was  given  of  any  authority  from 
the  miner  to  his  fellow-workman  to  give  the 
notice ;  and  when  the  period  elapsed  the  non- 
union men  were  not  discharged.  The  miner  and 
some  others  left  work,  and  the  remainder  con- 
tinued in  the  employ : — ^Held,  that  the  conviction 
way  right.    SmaH  v.  Peisol,  30  L.  T.  632. 

A  fire-iron  forger,  in  1871,  agreed  to  serve  five 
years.  On  the  1st  of  April,  1873,  he  was  sum- 
moned tmder  the  Master  and  Servant  Act,  1867 
(30  &  31  Vict  c.  141)  (repealed),  for  absenting 
himself  from  his  employers'  service,  and  was,  on 
the  13th  of  May,  oraered  to  pay  111,  8#.  to  his 
employers  as  compensation  for  the  breach  of 
contract,  which  sum  was  paid.  Not  having 
returned  to  his  employment,  he  was  again  sum- 
moned, and,  on  the  7th  of  July,  ordered  to  fulfil 
his  contract  and  to  give  security  for  its  fulfil- 
ment, and  in  default  to  be  imprisoned  for  a  term 
not  exceeding  three  months.  He  did  not  comply 
with  the  Older,  and  underwent  three  months* 
imprisonment.  On  his  liberation  he  continued 
to  absent  himself,  and  was  again  summoned  for 
absenting  himself  from  his  employers'  serviee, 
and  ordered,  on  the  18th  of  November,  to  pay 
III.  14«.  ts  his  employers  as  compensation : — 
Held,  that  the  orders  did  not  annul  the  contract 
of  service,  and  were  no  bar  to  the  subsequent 
summons  and  order  of  the  18th  of  November ; 
and  that  that  order  was  rightly  made.  Cutler  v. 
Turner,  43  L.  J.,  M..G.  124 ;  L.  R.  9  Q.  B.  502  ; 
80  L,  T.  706 ;  22  W.  B.  840. 
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By  a  memorandam  in  writing,  Y.  agreed  to 
serve  M.  as  a  cutler  for  three  years,  and  M. 
agreed  to  employ  him  and  pay  him  for  his  work 
according  to  a  sohedole  of  prices.  Haying  quitted 
his  service  daring  the  term,  he  was  convicted 
and  imprisoned  for  twenty-one  days,  for  unlaw- 
fally  absenting  himself  from  his  service.  After 
his  dischai^ge  from  prison,  he  did  not  return  to 
the  service  of  M.,  out  went  and  worked  else- 
where. On  a  second  information  laid  against 
him  for  nnlawfnlly  absenting  himself  from  the 
service,  it  was  proved  to  the  satisfaction  of  the 
justices  that  on  the  first  occasion  he  absented 
himself  on  account  of  a  difference  with  his 
master  as  to  the  scale  of  prices ;  that  when,  after 
his  discharge  from  prison,  he  refused  to  return, 
he  was  advised  by  his  attorney  that  he  was  not 
bound  to  do  so;  and  the  justices  stated  that 
they  thought  it  very  probable  that  he  bonft  fide 
believed  what  his  attorney  told  him.  The  justices 
convicted  him  under  the  6  Geo.  3,  c.  25,  for  unlaw- 
fully absenting  himself,  and  sentenced  him  to 
one  month's  imprisonment : — ^Held,  that  the  con- 
viction could  not  be  sustained  :  first,  because  the 
servant  in  refusing  to  return  appeared  to  have 
been  acting  bonft  fide  in  the  exercise  of  a  sup- 
posed right ;  secondly,  because  the  provisions  of 
the  6  deo.  3,  c.  25,  s.  4,  relating  to  this  matter, 
are  repealed  or  superseded  by  the  4  Geo.  4,  c.  34  ; 
and  thirdly,  because  the  servant  having  been 
once  convicted  for  a  departure,  with  intent  to 
leave  his  service  altogether,  could  not  be  con- 
victed a  second  time  under  the  6  Gea  3,  c.  25,  s.  4. 
B^,  V.  Toule,  6  H.  &  N.  753 ;  30  L.  J.,  M.  C.  234  ; 
4  L,  T.  299 ;  9  W.  E.  637. 

A  servant  having  been  convicted,  under  4  Geo.  4, 
c.  34,  s.  3,  for  absenting  himself  without  leave 
or  lawful  excuse  from  his  service,  and  imprisoned, 
and  still  refusing  to  return  after  his  imprisonment 
to  the  service,  the  term  of  whidi  is  tiicomplete, 
may  be  again  convicted ;  and  it  is  immaterial 
that  he  inteuded  in  the  first  instance  to  break 
the  contract  once  for  all,  or  bonft  fide  believed 
that  in  point  of  law  the  first  imprisonment  put 
an  end  to  the  contract.  Unwin  v.  Clarke, 
85  L,  J.,  M.  0.  193  ;  L.  B.  1  Q.  B.  417  ;  12  Jur. 
(N.8.)  429  ;  14  L.  T.  356  ;  14  W.  B.  688. 

A  potter  was  convicted  and  sentenced  to 
imprisonment  for  leaving  his  service  before 
the  time  of  contract  was  expired.  After  the 
imprisonment  had  expired,  but  oef  ore  the  original 
time  of  contract  had  expired,  he,  not  having 
returned  to  the  service,  was  again  convicted  for 
absenting  himself : — Held,  that  the  second  con- 
viction was  good,  as  the  contract,  notwith- 
standing the  first  conviction  and  imprisonment, 
was  not  dissolved.  Baker,  Ex  partSy  7  El.  &  BL 
697 ;  26  L.  J.,  M.  0.  193 ;  3  Jur  (».B.)  514 ;  5 
W.  B.  623.  8,  a  and  S.  P.,  2  H.  &  N.  219 ;  26 
L.  J.,  M.  0. 155  ;  3  Jur.  (N.S.)  937. 

Kon-ftilfilment  of  Contract.]— A  magistrate  has 
a  jurisdiction  under  4  Geo.  4,  c.  84,  to  discharge, 
unless  it  shall  appear  to  him  that  the  servant 
"  shall  not  have  fulfilled  such  contract,  or  hatii 
been  guilty  of  any  other  misconduct  or  mis- 
demeanor as  aforesaid."  lAllv  v.  Mtoin,  11  Q.  B. 
742  ;  17  L,  J.,  Q.  B.  132  ;  12  Jur.  628. 

An  information  by  a  master  under  82  &  38 
Vict.  c.  85,  claimed  a  fulfilment  of  the  contract, 
but  not  payment  of  damages  in  the  alternative : 
— Held,  that  it  was  not  invalid  to  sustain  an 
order  for  fulfilment.  Crane  v.  Potoell,  88  L.  J., 
M.  C.  43 ;  L.  B.  4  0.  P.  128 ;  20  L,  T.  708 ;  17 
W.  B.  161. 


The  justices  on  the  information  ordered  that 
the  servant  should  fulfil  the  contract,  and  they 
adjudged  that  if,  upon  a  copy  of  a  minute  of  the 
order  being  served  on  him,  he  should  neglect  or 
refuse  to  comply  with  the  same,  he  should,  for 
such  his  disobedience,  be  imprisoned  for  one 
calendar  month  : — Held,  that  if  the  justices  had 
not  jurisdiction  to  imprison  the  servant,  except 
on  a  fresh  summons  after  he  had  disobeyed  the 
order,  the  latter  part  of  the  order  might  be 
rejected  as  surplusage,  and  the  order  itself  was 
still  good.    lb. 

D.  was  employed  by  B.  under  a  contract,  by 
the  terms  of  wMch  he  was  to  keep  the  gener^ 
accounts  belonging  to  a  farm  of  B.,  to  weigh  out 
food  for  cattle,  to  set  the  men  to  work,  to  lend 
a  hand  to  anything  if  wanted,  and  in  all  things 
to  cany  out  his  ^ers.  He  entered  upon  the 
employment,  and  in  the  course  of  it  was  ordered 
by  B.  to  go  through  the  whole  of  the  cattle  stock 
under  his  charee  on  the  farm,  and  to  give  par- 
ticulars of  all  the  animals  which  had  died  under 
his  care,  and  all  bullings  and  calvings  which 
had  taken  place.  Having  refused  to  obey  the 
order,  he  was  summoned  before  justices  and 
convicted  under  4  Geo.  4,  c.  34,  s.  8,  for  such 
refusaL  On  appeal  against  this  conviction: — 
Held,  that  it  was  bad ;  because,  assuming  that 
he  was  such  a  servant,  he  had  not  been  guilty  of 
any  misconduct  or  misdemeanor  in  the  execution 
of  his  contract  to  serve  in  that  capacity.  Ikivie^ 
V.  Berwick  (Lord),  8  Bl.  &  EL  549 ;  80  L.  J., 
M.C.84;  7  Jur.  (NA)  410  i  8L.T.697;  9W.B. 
384. 

Felony.] — ^The  4  Geo.  4,  c.  34,  s.  1,  does  not 
authorise  magistrates  to  punish  misconduct  on 
the  part  of  a  servant  which  amounts  to  a  felony. 
Jaoltlin,  Ex  parte,  2  D.  &  L.  103 ;  1  New  Seas. 
Gas.  280 ;  18  L.  J.,  M.  0. 189  ;  8  Jur.  576. 

o.  Prooedure. 

Inlbnnatlon.l — ^The  return  to  a  habeas  corpus 
stated  that  6.  T.  was  detained  under  a  warrant 
of  commitment  and  conviction  by  a  justice, 
which,  after  reciting  a  complaint  by  B.  T.,  agent 
of  J.  D.,  that  S.  T.  had  contracted  with  J.  D.  to 
serve  J.  D.  in  the  capacity  of  a  miner,  and  had 
entered  into  such  service  and  did,  before  the 
term  of  his  contract  was  completed,  absent  him- 
self from  his  service,  and  did  thereby  n^lect  to 
fulfil  the  same  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  set  forth 
the  contract  of  sorvice,  and  evidence  of  S.  T. 
having  left  the  service  without  the  consent  of 
J.  D.,  and  convicted  S.  T.  of  the  offence  charged 
in  the  information  and  complaint : — Held,  that 
no  offence  was  laid  in  the  information,  though 
it  followed  the  words  of  the  4  Geo.  4,  c.  34,  s.  3, 
inasmuch  as  it  did  not  appear  that  the  absence 
of  S.  T.  was  without  lawful  excuse;  and  the 
prisoner  was  discharged.  Beg,  v.  Turner,  2  New 
Sess.  Gas.  408 ;  9  Q.  B.  80 ;  16  L.  J.,  M.  C.  140 ; 
10  Jur.  522. 

Convlotioni.] — ^In  a  commitment  in  execution, 
under  the  4  Geo.  4,  c.  34,  s.  8,  which  is  intended 
by  the  statute  to  operate  as  a  conviction,  the 
warrant  must  shew  that  the  magistrate  has  done 
all  that  is  necessary  to  make  the  conviction 
lawfuL  Beg,  v.  Tordoft,  D.  k,  M.  698  ;  5  Q.  B. 
938 ;  1  New  Bess.  Cas.  171 ;  18  L.  J.,  M.  C.  145  ; 
8  Jur.  772. 

A  conviction  did  not  expressly  state  that  the 
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flenrant  had  entered  the  Beryice,  but  it  found 
that  he  did  **  misconduct  himself  in  his  said 
service  "  : — ^Held,  that  this  was  a  sufficient  find- 
ing of  his  having  entered  into  the  service. 
Baker,  ExparUy  7  EL  &  Bl.  697  ;  26  L.  J.,  M.  0. 
193  ;  3  Jur.  (N.a)  614  ;  5  W.  E.  623.  S.  P.  and 
8,  a,  2  H.  &  N.  219  ;  26  L.  J.,  M.  C.  156  ;  3  Jur. 
(N.8.)  987  ;  6  W.  R.  661. 

The  conviction  stated  that  it  appeared  to  the 
magistrate,  as  well  on  the  examination  on  oath 
of  M.,  in  presence  of  the  party  charged,  **a8 
otherwise/  that  the  party  had  absented  himself : 
— ^Held,  that  it  was  not  to  be  iuf erred  from  this 
that  the  justice  had  proceeded  upon  evidence 
not  given  in  the  presence  of  the  party.    Ih, 

The  conviction  stated  that  the  party  miscon- 
ducted himself,  Ax;., "  by  neglecting  and  absenting 
himself  from  his  master^s  service  "  : — Held,  that 
this  was  not  a  finding  of  two  statutable  offences, 
but  only  of  the  absenting.    Ih, 

In  an  action  for  false  imprisonment,  it 
appeared  that  the  plaintiff  had  been  committed 
to  prison  by  warrant  of  a  justice,  under  4  Gteo.  4, 
c.  34,  s.  3.  The  warrant  alleged  that  the  plain- 
tiff, a  collier,  had  been  guilty  of  divers  mis- 
demeanors, particularly  thieit  he  had  absented 
himself  from  the  service  of  his  masters  before  the 
term  of  his  contract  with  them  was  completed, 
contrary  to  the  form  of  the  statute  : — Held,  that 
no  conviction  was  necessary  under  the  statute  ; 
and  that  the  warrant,  whether  it  was  ati  order 
or  in  the  nature  of  a  conviction,  was  the  only 
instrument  contemplated  by  the  legislature,  and 
the  legality  of  the  imprisonment  depended  upon 
the  si&clency  of  that  instrument  alone.  Idnd- 
say  V.  Leigh,  11  Q.  B.  465  ;  3  New  Seas.  Gas.  99  ; 
17  L.  J.,  M.  C.  50  ;  12  Jur.  286— Ex.  Ch. 

Held,  also,  that  whether  the  warrant  was  to 
be  consiniied  with  less  strictness  as  being  in  the 
nature  of  an  order,  or  with  greater  strictness  as 
being  in  the  nature  of  a  conviction,  it  was  bad, 
as  it  did  not  bring  the  case  within  the  statute,  by 
averring  either  that  the  contract  was  in  writing, 
or  else  that  the  service  had  been  entered  upon.  2  b, 


ITnder  17  Geo.  3,  o.  66,  i.  10— Theft  of 

Maauiiutarixig  Xateriali.]— A  conviction  under 
17  Geo.  3,  c.  56,  s.  10,  stated,  that  materials  used 
in  woollen  manufactures,  suspected  to  have  been 
purloined,  had  been  found  in  the  house  of  A., 
and  that  he  had  given  no  satisfacto^  account 
thereof  to  the  convicting  justices : — Held,  that 
it  was  not  necessary  that  the  conviction  should 
state  that  they  were  found  concealed  in  the 
house,  nor  that  they  were  found  under  a  search- 
warrant.  Beg.  V.  WUcooh  or  WUeooht,  7  Q.  B. 
817  ;  1  New  Sess.  Cas.  651 ;  14  L.  J.,  M.  0. 104  ; 
9  Jur.  729. 

The  17  Oeo.  3,  c.  56,  so  far  as  regards  the  dis- 
tribution of  the  penalties  thereby  imposed,  is 
repealed  by  58  Gtoo.  3,  c.  57.    Ih, 

Where  the  information  under  17  Geo.  3,  c.  56, 
8. 10,  has  been  laid  before  two  justices,  and  the 
conviction  has  taken  place  before  two-  other 
justices,  this  fact  must  appear  on  the  face  of 
the  conviction  (unnecessary  since  11  &  12  Vict. 
c.  43,  s.  36).    Ih, 

The  offence  created  by  17  Geo.  3,  c.  66,  s.  10, 
consists  in  the  accused  party  not  giving,  when 
brought  before  the  justices,  a  satisfactory  explana- 
tion of  how  he  came  by  the  goods  suspect^i  to 
have  been  purloined  or  embe^ed.  Boothroyd, 
In  re,  2  New  Sess.  Cas.  261  ;  16  M.  &  W.  1 ;  16 
L.  J.,  M.  C.  57  ;  10  Jur.  117. 

Therefore,  where  a  party  was  convicted  under 


that  section: — Held  to  be  no  objection,  first, 
that  the  conviction  purported  to  be  founded  on 
the  information  of  A.  and  the  oaths  of  him  and 
other  credible  witnesses,  whose  names  were  set 
out ;  and,  secondly,  that  the  warrant  on  whic^ 
the  premises  of  the  defendant  had  been  searched 
for  the  suspected  materials  was  granted  on  an 
affidavit  of  A.,  in  which  he  only  stated  that  he 
had  cause  to  suspect  that  there  were  purloined 
or  embezsled  materials  on  the  premises  of  the 
defendant,  and  did  not  shew  the  offence  to  have 
been  committed  within  the  jurisdiction  of  the 
justices.    Ih. 

A  conviction  under  17  Geo.  3,  c.  56,  s.  10,  and 
68  Qeo.  3,  c.  61,  for  having  in  possession  articles 
suspected  to  be  purloined  or  embezzled,  was  not 
in  the  form  given  by  the  schedule  to  the  latter 
statute,  and  purported  to  be  made  on  the  infor- 
mation of  the  informer  and  the  oaths  of  him  and 
certain  other  credible  witnesses,  whose  names 
were  set  out,  and  concluded  by  awarding  the 
penalty  to  be  paid  as  the  law  directs : — Held, 
first,  that  it  was  not  necessary  that  the  convic- 
tion should  state — 1,  the  value  of  the  materials ; 
2,  to  whom  they  belonged ;  3,  that  the  defendant 
knew  them  to  be  purloined  or  embezzled ;  4,  that 
the  informer  or  witnesses  were  sworn  in  the 
presence  of  the  accused;  6,  that  the  accused, 
when  before  the  magistrates,  had  not  applied 
for  time  to  produce  the  parties  from  whom  he 
received  the  suspected  materials.    Ih. 

If  yam,  of  a  description  liable  to  be  con- 
demned, is  found  in  the  house  of  a  party, 
magistrates  have  jurisdiction  to  condemn  it 
under  17  Geo.  3,  c.  56,  and  to  convict  the  party, 
although  the  yam  was  not  found  on  the  execu- 
tion of  a  search-warrant  previously  granted. 
Davie  v.  Neet,  6  Car.  &  P.  167. 

A  conviction  on  this  statute,  stating  that  A. 
was  convicted  before  the  magistrates  upon  the 
oath  of  a  credible  witness,  of  having  in  his  pos- 
session, in  his  dwelling-house,  certfdn  materials 
used  in  woollen  mani3acture,  suspected  to  be 
embezzled  and  purloined,  he  not  producing  the 
party  from  whom  he  bought  the  same,  or  giving 
a  satisfactory  account,  and  then  going  on  to 
adjudicate,  is  good.    Ih. 

By  17  Geo.  3,  c  56,  s.  10,  it  shall  be  lawful  for 
any  two  justices,  upon  complaint  made  to  them 
upon  oath  that  there  is  cause  to  suspect  that  pur- 
loined or  embezzled  materials,  used  in  certain 
manufactures,  are  concealed  in  any  dwelling- 
house,  outhouse,  yard,  garden  or  other  place  or 
places,  to  issue  a  search-warrant  for  the  search,  in 
the  daytime,  of  every  such  dwelling-house,  &c. ; 
and  if  any  such  materials,  suspected  to  be  pur- 
loined or  embezzled,  are  found  therein,  to  cause 
the  same,  and  the  person  in  whose  house,  outhouse, 
yard,  garden  or  other  place  they  are  found,  to  be 
brought  before  two  justices,  and  if  the  person 
shall  not  give  an  account  to  their  satisfaction 
of  how  he  came  by  the  same,  he  shall  be  adjudged 
guilty  of  a  misdemeanor: — Held,  that  a  ware- 
house occupied  for  business  purposes  only,  and 
not  within  the  curtilage  of  or  connected  with 
any  dwelling-house,  was  a  "place"  within  the 
meaning  of  the  above  section.  Beg.  v.  Bdnmnd- 
ion,  2  El.  &  Bl,  77  ;  28  L.  J.,  M.  0.  213 ;  5  Jur. 
(N.8.)  1351 :  7  W.  R.  565  ;  8  Cox,  C.  0.  212. 

Appeals— ITnder  17  Geo.  3,  e.  56.]— Under 
17  Geo.  3,  c.  56,  ss.  1,  2,  20,  22,  two  justices  may 
convict  and  sentence  to  imprisonment ;  and  the 
party  convicted  may  appeal  to  the  sessions, 
giving  notice  to  the  justices  at  the  time  of  con- 
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Tiction,  and  at  the  Bame  time  entering  into 
recognizance  with  sufficient  sureties  to  try  the 
app^  and  abide  the  judgment  of  the  sessions ; 
h^t  if  he  does  not  at  such  time  enter  into  such 
recognisance,  the  oonyicting  justices  are  to 
commit  him  till  the  sessions,  unless  such  recog- 
nizance be  sooner  entered  into,  and  are  to  trans- 
mit the  conviction  to  the  sessions,  and  the 
sessions,  on  proof  of  notice  of  appeal,  and  on 
receiying  the  conviction,  are  to  hear  the  appeal ; 
and  if  me  conviction  be  affirmed,  the  party  is 
to  suffer  the  punishment  originally  adjudged, 
the  time  of  imprisonment,  if  inflicted,  being  com- 
puted &om  the  time  of  affirmance,  unless  the 
party  has  been  imprisoned  under  the  original 
conviction,  in  which  case  the  time  for  whic^  he 
has  been  so  confined  is  to  be  included  in  the 
order  of  confirmation.  B&g,  v.  Ikojffard,  5  A.  ft  B. 
430  ;  6  N.  &  M.  836. 

Bv  17  Geo.  3,  c.  56,  s.  20,  aa  app^  is  given 
to  the  sessions  against  certain  convictions,  the 
party  giving  notice  in  writing  to  the  justices 
convicting,  and  entering  into  a  recognizance  to 
try  the  appeal,  and  those  justices  are  required  to 
give  notice  to  the  party  of  his  right  to  appeal ; 
&  Uiose  justices  do  inform  him  of  such  right, 
without  saying  anything  about  the  notice,  and 
he  enters  into  the  recognizance,  the  sessions  are 
bound  to  receive  the  appeal,  though  he  did  not 
give  the  notice  in  writing.  Hex  v.  Leeds  JJ,^ 
4  Term  Bep.  583. 

Or  if  the  justices  at  the  time  of  such  convic- 
tion make  known  to  the  party  convicted  his 
right  to  appeal,  and  he  declhies  appealing,  they 
n^  not  go  on  to  inform  him  of  tne  necessary 
steps  to  be  taken  in  order  to  appeal.  Hex  v. 
W.  JL  Yorkshire  JJ,,  3  M.  &  S.  493. 

Bamages — Subsequent  Proeeedingi  la  rmipeet 
of  ContinuiBg  Breach — Juxlidiotien.] — Where 
an  employer  recovers  before  a  magistrate  a  sum 
of  lOZ.  against  a  workman  as  (images  for  a 
breach  of  contract  under  s.  4  of  the  Employers 
and  Workmen  Act,  1875,  the  jurisdiction  of  the 
magistrate  under  that  section  is  exhausted,  and 
the  employer  is  not  entitled  in  subsequent  pro- 
ceedings in  the  police  court  to  recover  any  further 
damages  in  respect  of  a  continuing  breach  of  the 
contract.  James  v.  Evans  ^'  6b.,  66  L.  J., 
Q.  B.  742  ;  [1897]  2  Q.  B.  180 ;  77  L.  T.  78  ;  46 
W.  R.  654;  61J.P.  631. 

Punislimentt.]— Under  20  Geo.  2,  c  19,  s.  2,if 
a  justice  of  the  peace  upon  a  complaint  made  to 
him  of  misconduct,  sentences  the  extender  to  be 
committed  to  the  house  of  correction  for  a  time 
not  exceeding  one  calendar  month,  he  must,  if 
he  intends  to  proceed  upon  that  statute,  also 
sentence  him  there  to  be  corrected  and  held  to 
hard  labour ;  but  the  statute  gives  the  justice 
an  option  to  punish  the  offender  in  that  manner, 
or  otherwise,  oy  abating  part  of  his  wages,  or  by 
discharging  him  from  his  employment  And  the 
meaning  of  the  terms  '*  there  to  be  corrected  "  is 
to  be  understood  of  a  correction  by  .whipping. 
But  this  latter  punishment  cannot  be  inflict^ 
upon  the  like  offender  under  6  Geo.  3,  c.  25, 
wnich  enables  the  justice  to  commit  the  offenders 
to  the  house  of  correction  for  any  time  not 
exceeding  three  months,  nor  less  than  one 
month;  nor  can  the  punishments  infiicted  by 
the  two  acts  be  blended.  Bex  v.  JSbseason,  14 
East,  606. 

Commitment  Warraatt — ^Validity.] — A  com- 
mitment under  4  Gtoo.  4,  c  34,  s.  2,  wnich  states 


that  the  defendant,  a  miner,  had  contracted  to 
serve  A.,  but  omits  the  words  "  in  the  employ- 
ment of  a  miner,"  is  ill.  Reg.  v.  Jones  or  Lewis^ 
1  New  Sess.  Cas.  3 ;  1  D.  &  L.  822 ;  13  L.  J., 
M.  C.  46  ;  8  Jur.  470. 

8o  a  commitment,  stating  that  complaint  had 
been  made  against  E.,  servant  to  G.,  for  miscon- 
duct in  his  said  service,  is  insufficient,  for  not 
stating  the  nature  of  the  service.  Oopesiick, 
In  re,  I  New  Sess.  Gas.  181 ;  13  L.  J.,  M.  C.  161. 

A  warrant  of  committal  stated  that  A.  con- 
tracted to  serve  H.  &  Co.,  calico  printers,  **  as  a 
designer,"  and  that,  whilst  he  was  in  such  ser- 
vice, and  in  the  execution  of  the  said  contract, 
he  was  guilty  of,  &c. : — Held,  that  it  was  not 
necessary  to  state  under  which  of  the  various 
classes  of  employment  enumerated  in  tiie  4  Geo.  4, 
c.  34,  s.  3,  that  of  a  designer  came,  and  that 
it  was  sufficient,  if  the  court  should  be  of  opinion 
that  a  designer  was  a  service  or  employment 
within  that  section.  Ormerod,  Ex  parte,  1 
B.  &  L.  825 ;  1  New  Sess.  Cas.  38 ;  13  L.  J., 
IL  C.  73  ;  8  Jur.  495. 

Upon  a  complaint  against  a  servant  for  absent- 
ing himself  from  his  service,  the  conviction 
adjudged  that  he  should  be  imprisoned  in  the 
house  of  correction,  there  to  remain  and  be  held 
to  hard  labour  for  one  month.  The  commitment 
required  the  keeper  to  receive  him  into  custody, 
there  to  remain  and  be  corrected,  and  held  to 
hard  labour  for  one  month  (following  the  words 
of  20  Geo.  2,  c.  19,  s.  2) :  —  Held,  that  the 
"correction"  therein  mentioned  must  be  under- 
stood to  mean  something  beyond  the  hard  labour, 
and  therefore  that  the  commitment  was  bad,  as 
varying  in  this  respect  from  the  conviction, 
and  authorising  a  punishment  not  warranted 
by  the  statute.  Wood  v.  Fewoiek,  10  M.  &  W. 
195  ;  11  L.  J.,  M.  C.  127. 

A  party  was  committed  by  a  magistrate,  under 
4  Geo.  4,  c.  34,  s.  3,  by  warrant  of  commitment, 
which  was  in  the  following  form  : — ^^  To  the  con- 
stable of  M.,  Surrey,  &c.  Whereas,  information 
and  complaint  hath  been  made  unto  me,  onetos., 
upon  the  oaths  of  J.  H.  and  S.  M.,  both  of  M.,  in 
the  said  county  of  S.,  calico  printers,  that  W.  J., 
of  M.  aforesaid,  in  the  county  aforesaid,  calico 
printer,  did,  on  Wednesday,  the  8th  of  May  inst., 
contract  with  the  said  S.  M.  to  print  certain 
pieces  of  woollen  cotton  goods,  and  that  the  said 
W.  J.  had  adopted  such  contract,  and  entered  into 
the  service  of  the  said  S.  M.,  under  such  contract, 
and  that  the  said  W.  J.  hath,  in  his  said  service, 
been  guilty  of  divers  misdemeanors,  miscarriages, 
and  ill  behaviour  towards  the  said  S.  M.,  and 
particularly  with  having,  on  the  9th  of  May  inst., 
refused  to  perform  such  contract,  and  left  his 
said  work  unfinished,  and  the  service  of  the  said 
S.  M.,  without  his  licence  or  consent.  And 
whereas,  in  pursuance  of  the  statute  in  that  case 
made  and  provided,  I  have  duly  examined  the 
proofs  and  allegations  of  both  the  parties,  touch- 
ing the  matter  of  the  complaint,  and,  upon  due 
consideration  had  thereof,  have  adjudged  and 
determined,  and  do  hereby  adjudge  and  deter- 
mine, the  said  complaint  to  be  true."  It  then 
commanded  the  constable  to  convey  the  party  to 
the  house  of  correction,  and  deliver  him  to  the 
keeper  thereof  who  was  ordered  to  detain  him  in 
custody : — ^Held,  that  this  was  a  commitment  in 
execution,  and  that  it  was  bad,  because  it  did  not 
shew,  either  that  the  contract  was  entered  into, 
or  the  work  refused  to  be  done  or  the  party  found 
within  the  jurisdiction  of  the  magistrate.  John" 
Sony.  i2di,6  M.&  W.  124  ;  9  L.  J.,  M.  G.  25. 
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A  warrant  ot  commitment  of  a  servant  for 
leaving  his  master's  employment  is  bad,  if  it  does 
not  aver  either  that  the  contract  was  in  writing, 
or  that  the  service  had  been  entered  upon. 
Aiiew,  EoB  parte  and  In  re^  2  L.  M.  &  P.  429  ; 
20  L.  J.,  11  C.  241  ;  16  Jur.  705. 

A  warrant  of  commitment  under  4  Geo.  4, 
c.  34,  ss.  I,  3,  should  state  that  the  examination 
was  on  oath,  and  taken  in  the  presence  of  the 
defendant.  Oray^  Ex  parte  and  In  re,  1  New 
Sess.  Cas.  354  ;  2  D.  &  L.  539  ;  14  L.  J.,  M.  C.  26  ; 
8  Jur.  1049.  S.  P.,  Meg.  v.  Jones,  1  New  Sess.  Cas. 
3 ;  1  D.  &  L.  822 ;  13  L.  J.,  M.  0.  46  ;  8  Jur. 
470. 

A  commitment  of  a  servant  under  4  Geo.  4, 
o.  34,  s.  3,  for  absenting  himself,  need  not  set 
forth  the  evidence  on  which  the  conviction  pro- 
ceeded ;  but  it  must  shew  on  the  face  of  it  tbat 
the  servant  has  been  convicted  of  an  offence 
within  the  meaning  of  the  act  It  is  therefore 
not  sufficient  that  it  shews  that  the  servant 
absented  himself  without  assigning  any  sufficient 
reason.  Oesicood,  In  re,  2  El.  &  BI.  952 ;  2 
0.  L.  B.  269 ;  23  L.  J.,  M.  C.  35  ;  17  Jur.  1163 ; 
2  W.  R.  94. 

A  return  to  a  habeas  corpus  set  forth  a  warrant, 
which  recited  that  the  prisoner  had  been  on  the 
same  day  convicted  before  a  justice  of  an  offence 
against  the  4  Geo.  4,  c.  34,  s.  3,  and  that  the 
justice  had  adjudged  that  he  should  be  com- 
mitted for  two  months,  and  commanded  the 
constable  to  take  and  the  gaoler  to  receive  him : 
— ^Held,  that  the  conviction  and  warrant  of  com- 
mitment might  be  in  separate  instruments  ;  that 
this  instrument  was  a  warrant  of  commitment, 
and  therefore  it  was  no  objection  that  it  did  not 
flet  forth  the  evidence  before  the  justice,  nor 
state  that  it  was  taken  in  the  presence  of  the 
prisoner  or  upon  oath.  Bailey  ^  In  re,  3  £1.  & 
Bl.  607  ;  2  G.  L.  R.  1645  ;  23  L.  J.,  M.  C.  161 ; 
18  Jur.  930  ;  2  W.  B.  422. 

Held,  also,  that  it  might  be  shewn  by  affidavits 
that  there  was  no  evidence  before  the  justice  of 
such  a  contract  to  serve  as  would  give  him 
jurisdiction  ;  but  that  if  there  was  any  evidence 
to  justify  the  findine  of  the  justice,  the  court 
coold  not  interfere.    lb. 

The  return  to  a  habeas  corpus  stated,  that  the 
prisoner  was  committed  for  three  months  by  war- 
rant of  a  justice  set  forth  in  the  return,  reciting 
a  conviction  by  the  justice,  on  which  the  warrant 
purported  to  proceed,  for  an  offence  under  the 
4  Geo.  4,  c  34,  s.  3.  The  recited  conviction  was, 
on  the  face  of  it,  bad.  The  return  then  stated, 
that,  a  week  after  such  conmiitment,  the  prisoner 
being  stiU  in  custody,  the  same  justice  delivered 
to  the  gaoler  another  warrant  of  commitment, 
reciting  and  grounded  upon  a  conviction  of  the 
same  dkte  as  the  first,  by  the  same  justice,  setting 
forth  the  same  offence,  and  imposing  the  same 
punishment.  In  this  conviction  no  materitd 
defect  appeared  : — Held,  that  the  prisoner  was 
not  entitisd  to  be  discharged,  the  return  shewing 
a  good  warrant,  under  which  he  was  in  custody. 
B^.  V.  Bioharde,  5  Q.  B.  926  ;  D.  &  M.  777  ;  18 
L.  J.,  M.  C.  147  ;  8  Jur.  752. 

A  habeas  corpus  having  issued,  directed  to  the 
keeper  of  a  house  of  correction  in  the  borough  of 
Kingston-upon-Hull,  to  bring  up  S.,  a  prisoner, 
detained  in  his  custody ;  he  made  a  return, 
setting  out  a  warrant  of  commitment  by  a 
magistrate  of  the  borough,  stating  that  S.  did 
unlawfully  aid  and  abet  T.,  a  handicraftsman, 
who  had  contracted  in  writing  to  serve  H.,  a 
shipbuilder,  in  neglecting  and  refusing  to  com- 


mence his  service  with  H.,  according  to  his 
contract.  The  return  then  stated  that  whilst  S. 
was  in  the  keeper's  custody,  the  same  magistrate 
delivered  to  him  another  warrant  of  commitment, 
which  stated  that  S.  was  duly  convicted  "  for 
that  T.,  a  handicraftsman,  did,  at  the  parish  of 
Holy  Trinity,  in  the  borough,  contract  with  H., 
a  shipbuilder,  to  serve  him  in  the  capacity  of  a 
shipwright,  for  a  period  not  then  expired,  the 
contract  being  in  writing  and  signed  by  the  con- 
tracting parties  ;  and  that  T.  did  not  then  and 
there,  or  at  any  day  since  then,  enter  into  his 
service,  according  to  his  contract,  and  that  he  had 
not  the  consent  of  H.  nor  any  lawful  excuse  for 
such  his  default  in  not  entering  into  his  service ; 
and  that  S.,  before  the  committing  of  the  offence 
by  T.,  unlawfully  did  aid,  abet,  counsel  and  pro- 
cure T.  the  said  oftence  in  manner  and  form 
aforesaid  to  commit ;  that  is  to  say,  S.  did  then 
and  there  aid,  abet,  counsel  and  procure  T.  so  as 
aforesaid  not  to  enter  his  service  according  to 
the  said  contract";  and  it  was  thereby  adjudged 
that  S.,  for  his  offence,  should  be  imprisoned  in 
the  house  of  correction  in  the  borough,  &c.  The 
first  warrant  of  commitment  was  bad  on  the  face 
of  it: — Held,  first,  that  the  defect  in  the  first 
warrant  was  cured  by  the  second,  it  appearing  by 
the  return  that  the  second  was  substituted  by 
the  same  magistrate  as  an  amendment  of  the 
first.  SmUk,  In  fv,  3  H.  &  N.  227 ;  27  L.  J., 
M.  0. 186  ;  6  W.  R.  440. 

Held,  secondly,  that  the  second  warrant 
sufficiently  stated  that  8.  aided  T.,  **  knowing 
that  he  had  not  the  consent  of  H.,  or  any  lawful 
excuse  for  not  entering  into  his  service."    lb. 

Held,  thirdly,  that  the  warrant  was  not  bad, 
because  it  stated  that  S.  '*  did  aid,  abet,  counsel, 
and  procure,"  without  stating  of  which  offence 
he  was  convicted.    lb. 

Held,  fourthly,  that  an  affidavit  could  not  be 
received  for  the  purpose  of  shewing  that  T.  did 
not,  in  fact,  contract  within  the  borough,  as 
stated  in  the  warrant.    lb, 

A  warrant  of  commitment  stating  that  A.  had 
contracted  in  writing,  to  serve  two  persons  for  a 
certain  time,  but  )md  absented  himself  without 
leave  of  his  "  said  master,"  and  not  stating  that 
at  the  hearing  of  the  complaint  by  the  magis- 
trate the  evidence  of  the  said  A.  himself  bad 
been  heard : — Held,  sufficient.  I^rice,  In  re,  2 
W.  B.  473. 

Sxaminationi  on  Oath— Kecessity  for.  ] — ^Where 
the  Statute  of  Labourers  gives  a  magistrate  juris- 
diction to  examine  upon  oath  any  servant,  and 
to  make  order  for  payment  of  wages  to  such 
servant,  and  a  magistrate,  in  his  adjudication  on 
this  act,  avers  a  complaint  made  on  oath,  and  an 
examination  on  oath,  it  is  not  competent  in 
replevin  for  taking  the  plaintiff's  goods,  for  the 
plaintiff  to  plead  in  bar  of  a  recognizance  made 
under  a  warrant  of  distress  and  s^e  founded  on 
that  adjudication,  that  the  servant  did  not  duly 
make  oath  before  the  magistrate  that  the  sum 
claimed  was  justly  due  to  him  for  wages ;  nor 
can  he  plead  that  the  sum  claimed  was  not  due. 
Wilion  V.  WeUer,  1  Br,  &  B.  57 ;  3  Moore, 
294. 

Order  of  DiMhar^.]— An  order  of  a  justice 
for  dischargmg  a  servant  from  her  master's  ser- 
vices under  5  Eliz.  c.  4,  was  void,  and  not  merely 
voidable,  because  it  did  not  appear  on  the  order 
itself,  that  "  she  was  a  servant  in  husbandry." 
Bex  V.  HvUcatt.  6  Term  Rep.  583 
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F.  UNDER  THE  SHOP  HOURS  ACTS. 

Houn  of  Smployment— Yomig  Pertoni — "In 
or  about  a  Shop."] — The  period  of  seventj-foor 
hoars  a  week  limited  by  s.  3  of  the  Shop  Hours 
Act,  1892,  for  the  employment  of  a  young  person 
in  or  about  a  shop,  is  inclusive  of  time  occupied 
upon  the  employer's  business  elsewhere  than  in 
the  shop.  Oollman  v.  Boberts^  65  L.  J.,  M.  G. 
63  ;  [1896]  1  Q.  B.  467  ;  74  L.  T.  198  ;  44  W.  R. 
445  ;  18  Cox,  C.  C.  273 ;  60  J.  P.  184. 

FaUnre  to  exhibit  Kotioo— Penalty.]— The 

fine  imposed  by  s.  5  of  the  Shop  Hours  Act,  1892, 
does  not  apply  to  a  fiailuie  to  exhibit  the  notice 
required  by  s.  i  of  the  act.  No  penalty  is  pro- 
vided by  the  act  for  the  contravention  of  s.  4. 
Hammond  v.  Pul^ord,  64  L.  J.,  M.  C.  68; 
[1895]  1  Q.  B.  223  ;  15  R,  95  ;  71  L.  T.  767  ;  43 
W.  R.  236  ;  18  Cox,  C.  C.  68  ;  69  J.  P.  633.    See 

68  &  69  Vict.  0.  6. 

n.  RIGHTS  AND  LIABILITIES  OF 
MASTER  AND  THIRD  PARTIES. 

A.  RIGHTS  OP  MASTER. 
1.  INJUBIBS  TO  SbBVANTS. 

a.  Acoidenta. 

Damagoi.] — ^If  the  plaintiffs  son,  who  was 
in  fact  his  servant,  in  aelivering  parcels  from  a 
stage-coach,  receives  an  injury,  by  which  the 
father  is  deprived  of  his  services,  the  fother  is 
not  entitled,  as  part  of  the  damages,  for  loss  of 
his  son's  services,  to  have  compensation  for  the 
injury  done  to  his  parental  feeluigs.  Flemingtan 
V.  Smithttrt,  2  Car.  &  P.  292. 

The  plainti&  sued  the  defendant  in  case  for 
loss  of  services  of  their  traveller  from  an  acci- 
dental collision  with  the  defendant : — Held,  that 
the  action  was  maintainable,  and  the  damages 
not  too  remote,  though  case  and  not  trespass 
would  have  been  the  proper  remedy  had  the 
servant  been  the  plaintiff.  Martinez  v.  Qeber^ 
3  Scott  (K.S.)  386  ;  3  Man.  &  G.  88  ;  10  L.  J.,  C.  P. 
314  ;  6  Jur.  468. 

Held,  also,  that  the  plaintifBs  need  not  allege 
in  their  declaration  that  the  servant  was  hired 
at  wages  or  salary.    Ih, 

To  young  Child.] — ^A  boy  two  and  a  half  years 
old  was  run  over  by  a  carriage  and  much 
injured.  The  parent,  having  expended  some 
money  in  his  cure,  sued  the  owner  of  the  car- 
riage for  loss  of  the  services  of  his  son  as  his 
servant: — Held,  that  the  plaintiff  could  not 
maintain  the  action,  because  it  was  impossible 
that  such  a  boy  could  render  any  services  to 
him;  and  because  the  expenses  incurred  were 
not  the  gist  of  the  action.  Hall  v.  Hollander^  1 
B.&C.660;  7D.&R.133;  4 L.  J. (0.8.)  K. B. 39. 

Aotion  agauut  Railway  Company— Contract.  1 

— ^A  master  cannot  maintain  an  action  per  quoa 
servitium  amisit  against  a  railway  company  for 
an  injury  to  his  servant,  whilst  a  passenger  on 
the  railway,  caused  by  neglect  of  their  duty  to 
safely  carry  the  servant  according  to  their  con- 
tract with  him  as  such  passenger,  unless  the  master 
was  a  party  to  the  contract.  AUon  v.  Midland 
Ry.,  19  C.  B.  (N.8.)  213  ;  34  L.  J.,  C.  P.  292 ;  11 
Jur.  (N.8.)  672  ;  12  L.  T.  703  ;  13  W.  R.  918. 

Claim  alleged  that  the  servant  of  the  plaintiff 
took  a  ticket  and  travelled  by  the  L.  T.  &  S. 


I  Railway ;  that  the  defendants,  the  Great  Eastern 
Railway  Company,  supplied  the  engines,  drivers, 
and  firemen  for  working  the  traffic  of  the  L.  T.  &  S. 
Railway,  and  also  the  signalmen  for  working* 
the  said  traffic  at  the  S.  Junction ;  that  the 
L.  T.  Sl  S.  train  in  which  the  servant  travelled 
came  into  collision  with  a  train  of  the  defendant 
company  at  the  junction,  through  the  negligence 
of  the  defendants'  signalman  there;  that  the 
servant  was  hurt,  whereby  the  plaintiff  lost  his 
services  and  was  damnified.  On  demurrer: — 
Held,  that  the  daim  was  independent  of  the 
contract  of  carriage  for  a  pure  tort,  and  could 
thcrofore  be  maintained.  Berringer  v.  O*  £. 
Ry.,  48  L.  J.,  C.  P.  400 ;  4  C.  P.  D.  163 ;  27 
W.  R.  681. 

Death  of  Servant.] — ^A  master  cannot  maintain 
an  action  for  injuries  which  cause  the  immediate 
death  of  his  servant  Oshom  v.  QiUett,  42  L.  J.,  Kx. 
63  ;  L.  R.  8  Ex.  88  ;  28  L.  T.  197  ;  21  W.  R.  409. 

To  a  declaration  af^ainst  the  defendant  for 
injuries  caused  to  the  plaintiff's  daughter  and 
servant,  by  the  negligent  driving  of  tiie  defen- 
dant's servant,  by  reason  whereof  she  afterwards 
died  ;  claiming  as  special  damage  the  loss  of  her 
services,  and  her  burial  expenses.  A  plea  that 
she  was  kiUed  on  the  spot ;  and  a  second  plea, 
that  the  acts  complained  of  amounted  to  a 
felonious  act,  and  uiat  the  person  committing' 
them  had  not  been  prosecuted  : — Held  (by 
Kelly,  C.B.,  and  Pigott,  B. ;  Bramwdl,  B.,  dis- 
sentiente),  that  the  first  plea  was  good  ;  and  (by 
the  whole  court)  that  the  second  plea  was  bad* 

n. 

b.  Aaoanlt* 

Proof  of  Borviee.J — In  an  action  for  beating 
the  son  of  the  plaintiff,  stating  him  as  the  servant 
of  the  father,  per  quod  servitium  amisit,  it  i» 
not  necessary  to  shew  that  the  son  did  any 
material  business  for  the  father ;  it  is  sufficient 
that  he  lives  in  his  house  and  is  part  of  hia 
family.    Jones  v.  Braum^  1  Esp.  217  ;  Peake,  233. 

Damagot— Xodioal  Zzpouoi.] — ^In  an  action 
for  wounding  the  plaintiff's  son  per  quod  ser- 
vitium amisit,  the  plaintiff  is  entitled  to  recover 
the  amount  of  the  surgeon's  bill,  although  it  haa 
not  been  paid ;  but  he  cannot  recover  phymcian'a 
fees,  which  have  not  been  paid.  JHwm  ▼.  BMj. 
6  M.  ft  S.  198 ;  1  Stark.  287. 

o.  Seduction. 

Aotion  fbr.] — ^A  master  may  maintain  an 
action  for  debauching  his  servant,  though  he  is> 
in  no  way  related  to  her  in  blood.  Feree  v.. 
WiUen,  Peake,  66  ;  3  R.  R.  662. 

Bight  of  Master's  Aitigneo.] — ^The  rig^t 

of  action  for  the  seduction  of  a  servant  does 
not  pass  to  the  master's  assignees  on  his  bank- 
ruptcy. Howard  v.  Orowther^  8  M.  &  W.  601 ; 
10  L.  J.,  Ex.  355  ;  5  Jur.  91. 

Bight  of  Parent.] — ^A  father  may  bring 

an  action  for  entering  his  house  and  debauching 
his  daughter,  per  qu^  servitium  amisit,  though 
the  daughter  is  above  twenty-one,  where  acts  of 
service  are  proved,  though  there  is  no  contract 
for  service.    Bennett  v.  Alleott^  2  Term  Rep.  166. 

A  father  may  maintain  an  action  for  the 
seduction  of  his  daughter,  who  was  a  married 
woman,  but  living  with  him  as  his  servant^ 
being  separated  from  her  husband.    Harper  v. 
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Ztiffkin,  7  B.  4  C.  3fi7  ;  1  M.  4  Hj.  166  ;  6  L.  J. 
(OJ.)  K.  B.  23  ;  31  R.  B.  336. 

A  father,  who  permiu  a  married  num  to  vieit 
his  danghter  as  a  suitor,  cannot  maintain  an 
action  against  him  for  Bedaciug  her.  BeddU  t. 
SeooU,  Peake,  240. 

If  the  daagbtei  of  a  person,  who  peifomu  all 
the  duties  of  a  serrant  and  domestic  offices  in 
her  father's  house,  thoagh  she  does  not  actnally 
sleep  in  the  house,  is  sedaced,  the  father  may 
support  an  action  per  qnod  serrititim  amisit. 
Mam  T.  Sarret,  6  tsp.  32  ;  9  B.  B.  801. 

Where  it  appeared  that  the  defendant  de- 
bauched the  plaintiff's  daughter,  and  that  she 
was  deliTCred  of  a  child,  bnt  the  jury  found  that 
the  child  was  not  the  defendant's :— Held,  that 
the  jury  was  rlghtJ;  directed  to  find  a  verdict 
for  the  defendant.  Eager  v.  (Jriniioooli,  1  £x. 
61 ;  16  L.  J.,  Ei.  236. 

Ho  action  will  lie  for  debauching  a  daughter, 
though  the  mother  maintaios  her  and  her  child 
during  her  lying-in,  unless  on  the  ground  of  the 
Ion  ^  service.  Sallerihioaiie  r.  Deuyh%rtt,  4 
Sougl.  31G ;  6  East,  47,  n. ;  7  B.  B.  654,  n. 

But  an  action  will  lie  for  enticing  Dway  the 
plaintiff's  daughter,  though  there  is  no  allcgB- 
tion  that  the  defendant  debauched  her,  or 
that  there  was  any  binding  oontiBct  of  service 
between  her  and  tlie  plaintiff.  Emiu  t.  Waiton, 
36  L.  J..  C.  P.  307  i  L.  E.  2  C.  P.  616  ;  17  L.  T. 
92  i  15  W.  B.  1062. 

A  defendant  intending  to  Beduce  the  servant, 
being  the  daughter  of  the  plamdS,  hired  her  as 
his  servant,  and  thereby  obtained  possession  of 
her  person  : — Held,  that  the  father  might  main- 
tain  an  action  agniiiHt  him  for  such  seduction. 
^eigAt  V.  Olirvrra,  2  Stark.  493  ;  20  E.  E.  728. 

Loss  of  SsrvliM — VtMiiitT  and  Proof  of.1 — 

In  order  to  sustiiin  the  action  (or  seduction, 
some  service,  either  actual  or  constructive,  ren- 
dered by  the  daughter  to  the  plaintiff,  must  be 
shewn.  Slaymire  v.  BayUa,  6  M.  &  W.  55  ; 
9  L.  J.,  Ex.  147  ;  4  Jui.  107. 

An  action  la  not  maintained  by  evidence  that 
the  daughter,  though  under  nge,  was  living  in 
another  person's  family  in  the  capacity  of  house- 
keeper, anil  had  no  intention  at  the  time  of  the 
seduction  to  return  to  her  father's  house,  though 
she  aft«rwaTds  did  return  there  while  within 
age,  in  consequence  of  the  seduction,  and  was 
maintained  by  her  father.  Dian  v.  Petl,  5 
East,  45  ;  1  Bmith,  333 ;  7  B.  B.  S53. 

A.  occupied  two  farms  seven  miles  distant 
from  each  other ;  A.  resided  at  one  and  his  son 
and  daughter  at  the  other.  The  danghter  acted 
as  mistress  of  the  house  of  the  latter,  and  had 
the  poultry  tor  her  benefit :— Held,  that  she  was 
sufficiently  the  servant  of  A.  for  him  («  main- 
tain an  action  for  her  seduction.  Hollotony  v. 
Ahell,  7  Car.  &  P.  528. 

Evidence  that  a  niece,  being  about  sixteen 
years  of  age,  occasionally  assisted  In  the  house- 
hold work,  no  servant  being  kept  in  the  family, 
is  sufficient  to  constitute  the  relation  of  master 
and  servant  between  the  uncle  and  niece,  and 
such  relation  is  not  destroyed  by  the  circumstance 
of  the  niece'a  being  entitled,  on  her  coming  of 
age,  to  a  sum  of  nearly  5001.,  of  which  the 
interest  is  applied  in  the  meantime  for  her  bene- 
fit JfantwH  V.  Thornton,  2  Car.  k.  P.  303;  31  B.  E 


It  Is  not  necessary  to  shew  any  acta  of  service 
done  by  the  dangbter,  it  Is  enough  that  she 
lived  in  the  father's  family  under  such  circum- 


stances t^at  he  had  a  right  to  her  ttrvicc. 
Maunder  v.  FeMit,  M,  t  M.  323 ;  31  B.  E.  734. 

A  father  cannot  maintain  an  action  for  tb» 
sedaction  of  his  daughter,  when  he  ia  nnable  to 
allege  in  his  declaration  the  loss  of  his  daughter's 
services  by  reason  of  the  wrongful  act  of  tie 
defendant.  Orinnell  v.  Wellt,  7  Man.  &  0. 1033  ; 
8  Scott  (M.B.)  741 ;  2  D.  t  L.  610  :  14  L.  J., 
C.P.  19;  8  Jur.  1101. 

When  a  daughter  has  been  seduced  while  out 
at  service,  and  had  left  her  service  In  a  state  of 
pregnancy,  and  returned  home,  where  she  was 
supported  by  the  plaintiff  until  and  after  her 
confinement : — Held,  that  as  the  implied  rela- 
tion of  mistress  and  servant  did  not  snbBist 
between  the  plaintiff  and  the  daughter  at  the 
time  of  the  seduction,  the  action  was  not  malu- 
tainable.  Daviei  r.  WillUmt,  10  Q.  B.  725  ;  16 
L.  J.,  Q.  B.  36y  ;  IlJur.  750. 

A  daughter,  who  was  living  with  her  father, 
at  the  defendant's  reqoest,  went  and  resided  at 
his  house  to  assist  in  his  shop  during  the  tem- 
porary absence  of  his  wife  ;  she  was  to  be  paid 
for  doing  so,  but  no  sum  wss  fixed  ;  she  remained 
three  or  four  weeks,  and  received  8i.  when  she 
left  and  returned  to  her  father's  ;  while  she  was 
at  the  defendant's  he  seduced  her  : — Held,  that 
there  was  nothing  in  the  position  which  the 
daughter  held  at  the  defendant's  house  inoon- 
sistent  vrith  the  subsistence  of  the  relation  of 
servant  to  her  father,  and  that  he  could,  there- 
fore, maintain  the  action.     &riffit&t  v.  Teetgmt, 

15  C.  B.  344  ;  24  L.  J.,  0.  P.  56  ;  1  Jar.  (:na> 
426;  3  W.  B.11. 

A  daughter  was  employed  by  the  defendant  a» 
an  ont-door  farm  servant  from  February  to 
November,  being  absent  during  the  nsual  work- 
ing hours  from  her  father's  house,  where  she 
passed  the  remainder  of  her  time,  s'ueping  there 
and  assisting  in  the  household  duties.  In  April 
of  the  fallowing  year  she  gave  birth  to  a  child, 
of  which  the  defendant  was  the  father  : — Held, 
that  these  facta  constituted  a  sufficient  service  to- 
thefather  to  support  an  action  at  his  suit.  RUt  v. 
Faux,  4  B.  &  S.  409  :  32  L.  J.,  Q.  B.  386  ;  10  Jur. 
(N.B.)  202  ;  8  L.  T.  737  ;  11  W.  E  918— Ex.  Ch. 

A  daughter  lived  in  her  father's  house,  but 
worked  during  the  day  at  the  defendant's  mill, 
receiving  wages.  She  did  washing  and  other 
domestic  duties  for  her  father  . — Held,  sulDcient 
evidence  of  service  to  entitle  the  father  to  main- 
tain the  action.  Ogdgn  t.  Laueathire,  16  W.  E. 
168. 

The  plaintiff's  daughter,  aged  twenty-four 
years,  was  seduced  in  the  house  and  service  of 
the  plaintiff,  and  the  day  after  left  this  country, 

Surauant  to  prior  arrangements,   for  America, 
Qt,  while  in  service  there,  finding  herself  preg- 
naut,  she  returned  to  this  country  and  went  to 
her  sister's  house,  where  she  wi 
after  her  confinement  she  return 
of  the  plaintiff  :— Held,  that  the 
of  loss  of  service  sufficient  to  su 
tiffs  action.  Lonj)  v.  Keighiley,  I 
An  action  for  seduction  is  Bi 
dence  that  the  daughter,  who  w: 
of  twenty-one,  being  discharge 
was  returning  home  at  the  time 
and  was  on  her  return  received  i 
house.     Tsrry  v.  Hvtehimon,  9 
L.  J.,  a  B.  267  i  L.  E  3  Q.  B.  69 

16  W.  R.  932. 

A  parent  cannot  maintain  ai 
seduction  of  a  daughter,  not 
boQse  of  such  parent,  bnt  bel 
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servant,  Uying  in  the  house  of  her  roaster,  though 
with  the  permission  of  her  master  she  had  been 
in  the  habit,  dming  any  leisore  time,  of  assisting 
in  the  work  by  which  her  parent  earned  a  liyeli- 
hood.  Tlu)mpwH  y.  Bou,  5  H.  &  N.  16;  29 
L.  J.,  Ex.  1 ;  6  Jut.  (N.8.)  1133  ;  1  L.  T.  43  ;  8 
W.  R.  44. 

It  is  necessaiy  to  shew  something  like  the 
relation  of  master  and  servant,  however  slight 
the  degree.  Manley  v.  Fields  7  C.  B.  (N.8)  96  ; 
29  L.  J.,  C.  P.  79  ;  6  Jnr.  rN.8.)  300. 

Where  a  daughter  rentea  a  house,  and  carried 
on  the  business  of  a  milliner  at  the  time  of  her 
seduction  : — Held,  that  the  circumstance  of  her 
mother  and  the  yoimger  branches  of  the  family 
residing  with  her,  and  receiving  part  of  their 
support  from  the  proceeds  of  her  business  (the 
father  lodging  elsewhere)  did  not  constitute  such 
services  as  to  entitle  the  father  to  maintain  the 
action.    lb. 

A  daughter  was  in  service  as  a  governess,  and 
was  seduced  whilst  on  a  three  days*  visit,  with 
her  employer's  permission,  to  her  mother.  During 
her  visit  she  gave  some  assistance  in  household 
duties.  At  the  time  of  her  confinement  she  was 
in  the  service  of  another  employer,  and  after- 
wards returned  home  to  her  mother.  In  an 
action  for  her  seduction  brought  by  the  mother  : 
— ^Held  (by  Kelly,  C.B.,  Martin,  Bramwell  and 
Channell,  BB.),  that  there  was  no  evidence  of 
service  at  the  time  of  the  seduction  ;  and  that, 
therefore,  the  action  was  not  maintainable. 
Hedges  v.  Tagg,  41  L.  J.,  Ex.  169  ;  L.  B.  7  Ex. 
283  ;  20  W  R.  976. 

Held,  by  Eellv,  G.B.,  and  Martin  and  Bram- 
well, BB.,  that  tne  action  must  also  fail  on  the 
ground  that  the  confinement  did  not  take  place 
whilst thedaughterwasin her mother*88ervice.  lb. 

Where  a  girl  under  age  was  seduced  by  her 
master  whilst  his  hired  servant,  and  rendering  no 
service  to  her  parents,  and  forwards,  having 
quitted  his  service,  gave  birth  to  a  child  in  her 
parents*  home : — ^HeM,  that  her  &ther  could  not 
maintain  an  action  for  seduction,  although  the 
girl  intended  to  return  home  at  the  termination  of 
her  service.    Oladn  ey  v.  Murphy^  26  L.  B.,  Ir.  651. 

In  an  action  for  the  seduction  of  her  daughter, 
evidence  that  the  daughter  was  a  widow,  that 
she  was  in  employment  of  a  third  party,  which 
occupied  her  time  each  week  day  from  9.30  a.m. 
to  8  p.m.,  that  she  resided  in  lodgings  rented  by 
herself,  but  was  in  the  habit  during  the  time 
which  remained  at  her  disposal  of  coming  to  her 
mother's  house  and  helping  her  by  the  discharge 
of  household  duties,  which  were  of  such  a  nature 
as  would  be  usually  performed  by  a  servant,  is 
evidence  proper  to  be  submitted  to  the  jury  in 
support  of  the  plaintifTs  case.  CMeUly  y. 
Olavey,  82  L.  B.  Ir.  316. 

Damages.] — A  master  may  xecover  special 
damages  for  debauching  his  servant,  though  not 
related  to  her  in  blood.  I\n^  v.  Wilson,  Peake, 
55  ;  3  B.  B.  652. 

Damages  ultra  the  mere  loss  of  service  may  be 
given  against  a  defendant  for  debauching  and 
getting  with  child  the  adopted  daughter  and 
servant  of  the  plaintifE.  Irwin  v.  Dearman,  11 
East,  23;  10  B.  B.  423. 

In  an  action  by  a  widow,  the  jury  is  not  con- 
fined to  the  mere  loss  of  service  of  her  daughter, 
but  may  give  some  damages  for  the  distress  and 
anxiety  of  mind  which  the  mother  has  felt ;  and 
it  is  for  the  jury  to  say,  taking  into  consideration 
the  situation  in  life  of  the  parties,  what  they 


think  is  a  reasonable  compensation  to  be  given 
to  her.    Andretos  v.  Askey,  8  Car.  A:  P.  7. 

On  an  inquisition  of  damages  for  seduction, 
where  1,0002.  had  been  awaited  by  the  juiy, 
although  the  parties  were  in  a  moderate  sphere 
of  life,  the  court  refused  to  set  it  aside  on  the 
ground  of  the  damages  being  excessive.  EllioU 
V.  Meklin,  5  Price,  641. 

Where  the  loss  of  service  has  been  established, 
further  damages  may  be  conceded  for  the  loss 
which  the  father  or  master  has  sustained  by 
being  deprived  of  the  society  and  comfort  of  his 
child,  and  for  the  dishonour  he  receives.  Bedford 
V.  M'Kowl,  3  Esp.  119. 

So,  in  the  case  of  an  aunt.  Chambers  t. 
Irwin.    lb. 

In  estimating  the  damages  the  jury  may  take 
into  aocoimt  the  expense  of  maintaining  a  bastard 
child,  and  the  dishonour  done  to  the  parent  and 
his  daughter.  Terry  v.  Hutekinson,  9  B.  &  8. 
487  ;  37  L.  J.,  Q.  B.  257  ;  L.  B.  8  a  B.  599  ; 
18  L.  T.  621 ;  16  W.  B.  932. 

Pleadings  and  Xridenoe— €laim.l — ^A  dedaxa- 
tion  stating  that  M.,  being  the  daughter  and 
servant  of  the  plaintiff,  with  the  consent  of  the 
plaintiff  became  the  apprentice  of  A.,  the  vrife 
of  the  defendant,  for  the  term  of  two  years,  for 
the  purpose  of  learning  the  business  of  a  milliner, 
in  consideration  of  292.  paid  by  the  plaintiff,  and 
in  consideration  that  A.,  with  the  consent  of  the 
defendant,  should  find  and  provide  M.  with 
meat,  drink,  and  lodging,  nevertheless  the  defen- 
dant debauched  her,  whereby  she  became  ill,  and 
incapable  of  serving  A.,  and  of  learning  the 
business,  is  bad  on  demurrer,  as  not  shewing  any 
duty  arising  out  of  the  contract,  for  the  defendant 
to  take  care  of  M.*s  morals.  Harris  v  Butler^ 
2  M.  &  W.  539  ;  M.  A;  H.  117  ;  6  L.  J.,  Ex.  133  ; 
1  Jur.  608. 

The  ordinary  count  for  seduction,  and  a  special 
count  framed  on  the  authority  of  Speight  t. 
Oliteira  (2  Stark.  495),  are  substantially  the 
same.    Morgan  v.  MdUmy,  Ir.  B.  7  C.  L.  101. 

A  count  for  debauching  the  plaintiff's  daughter 
may  be  joined  with  a  count  for  breaking  into  and 
entering  the  house.  Woodward  v.  Walton^  2 
Bos.  &  P.  (N.B.)  476. 

Befsnoe.] — The  defendant  may  shew  that 

the  daughter  is  not  a  servant  of  the  father  under 
the  general  issue,  without  pleading  specially  the 
fact    Holloway  v.  AbeU,  7  Oar.  &  P.  528. 

In  an  action  for  the  seduction  of  the  plaintiffs 
daughter  and  servant,  the  plea  of  not  guilty  pnts 
in  issue  the  &ct  of  seduction  only,  and  not  the 
fact  of  service.  Torrence  v.  6Hbbins,  D.  &  M. 
226 ;  5  Q.  B.  297 ;  13  L.  J.,  Q.  B.  36  ;  7  Jur.  1158. 

To  a  declaration,  complaining  that  the  defen- 
dant debauched  J.,  being  daughter  and  servant 
of  the  plaintiff,  and  alleging  damage  by  loss  of 
service,  a  plea  that  she  was  not  the  servant  of 
the  plaintiff  is  a  good  plea,  on  special  demurrer, 
assigning  for  cause  that  it  amounted  to  not  guilty. 
lb. 

In  an  action  for  seduction  the  plea  of  not 
guilty  does  not  put  in  issue  the  reuitionship  of 
master  and  servant  If,  therefore,  it  is  intended 
to  dispute  the  existence  of  this  relationship  it 
must  be  specially  pleaded.  Saltor  t.  Wa&er^ 
21  L.  T.  360  ;  18  W.  B.  65. 

To  a  special  count  for  seduction,  framed  on 
the  authority  of  Speight  v.  Oliveira  (2  Stark.  496  ; 
20  B.  B.  728),  a  plea,  that  at  the  time  of  the 
seduction  the  girl  was  the  servant  of  the  defen- 
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dant  and  not  of  the  plaintiff,  is  bod,  as  traversing 
an  inference  of  law.  Morgan  t.  Malony,  Ir.  B. 
7  0.  L.  240. 

XrideiiM.] — ^It  ia  not  necessary  to  snstain 


the  action  that  the  daughter  shonld  be  produced 
as  a  witness  at  the  triaL  Farmer  t.  Joieph^  Holt, 
451. 

Gteneral  evidence  of  the  defendant's  condition 
in  life,  though  not  of  his  specific  pecuniaiy  means, 
is  admissible  in  support  of  damages.  Salter  v. 
Walter,  21  L.  T.  860  ;  18  W.  B.  65. 

The  father  cannot  examine  witnesses  to  the 
daughter's  general  character,  except  in  answer  to 
evidence  of  general  bad  character  adduced  on  the 
part  of  the  defendant.  BamfiM  v.  Massey,  1 
Gamp.  460.  S.  P.,  Bate  v.  mil,  1  Car.  Sl  P.  100 ; 
28  B.  B.  766. 

The  daughter  is  not  bound  to  answer  in  cross- 
examination,  whether  she  had  not  previously  been 
criminal  with  other  men.  Bodd  v.  Norrii,  8 
Camp.  519  ;  14  B.  B.  882. 

Nor  does  the  mere  cross-examination  of  the 
daughter,  to  shew  that  she  had  been  guilty  of 
improper  conduct,  entitle  the  plaintifE  to  caU 
other  witnesses  to  her  character.    1  h. 

Evidence  cannot  be  admitted  that  the  defen- 
dant accomplished  the  seduction  by  means  of  a 
promise  of  marriage.    lb. 

The  defendant  may  examine  witnesses  to  prove 
particular  acts  of  sexual  intercourse  between  the 
plaintiffs  daughter  and  those  witnesses,  who  may 
each  be  asked  as  to  the  fact,  and  the  time  and 
place  of  its  occurrence ;  but  if  the  jury  is  of 
opinion  that  the  defendaiit  had  such  intercourse 
with  the  plaintiffs  daughter  as  caused  him  to  be 
the  father  of  the  child,  the  plaintiff  is  entitled 
to  the  verdict ;  and  the  evidence  of  her  un- 
chastity  with  others  is  only  to  be  considered  in 
mitigation  of  damages.  Verry  v.  Watkins,  7 
Car.  &  P.  308. 

If  the  daughter  is  cailled  as  a  witness,  she  can- 
not be  contradicted  by  evidence  of  statements  to 
which  she  was  not  cross-examined ;  but  she  may 
be  called  up  again  and  asked  the  questions, 
though  they  should  tend  to  charge  her  with 
having  had  connection  with  another  person. 
Andreics  v.  Askey,  8  Car.  &  P.  7. 

The  daughter  was  called  and  asked  on  cross- 
examination  if  she  knew  one  A.,  which  she 
denied.  In  defence,  it  was  sought  to  contradict 
her,  by  proving  that  she  had  stated  that  A.  was 
the  father  of  her  illegitimate  child,  and  that  he 
had  deserted  her : — ^Held,  that  the  evidence  was 
inadmissible  as  a  contradiction,  the  witness  not 
having  been  cross-examined  as  to  these  state- 
ments; but  semble,  that  the  evidence  might 
have  been  given  to  prove  her  loose  character. 
Carpenter  v.  Wahl,  3  P.  &  D.  467 ;  11  A.  ^  B. 
803  ;  9  L.  J.,  Q.  B.  217  ;  4  Jur.  964. 

Evidence  may  be  given  on  an  inquisition  of 
damages,  that  the  defendant  visited  at  the  plain- 
tiffs house  for  the  purpose  of  paying  his 
addresses  to  the  daughter  with  an  intention  of 
marriage.    Elliott  v.  Nioldin,  5  Price,  641. 

It  is  no  groimd  for  a  new  trial  that  evidence  of 
a  promise  of  marriage  has  been  given.  Tkllidge 
T.  Wade,  3  Wils.  18. 

To  prove  that  her  connection  with  the  defen- 
dant (which  happened  but  once)  was  against  her 
consent,  the  daughter  can  be  asked  only  as  to 
circumstances  occurring  immediately  after  the 
event.     Oolyer  v.  Mayne,  2  Car.  k.  K.  1011. 

Partieulart.]-— In  an  action  for  seduction, 

to  entitle  the  defendant  to  an  order  for  particu- 


lars, he  must  shew  special  circumstances  other 
than  those  which  would  tend  to  a  mero  restric- 
tion of  the  proof  necessarily  incident  to  such 
an  action.    Xagan  v.  Gibson,  Ir.  B.  9  C.  L.  507. 

The  defendant  sought  to  obtain  particulars  of 
the  times  and  places  at  which  the  alleged  con- 
nection took  place  : — Held,  that  under  the 
ciroumstances  tne  defendant,  without  denying 
the  seduction  on  oath,  was  not  entitled  to  an 
order.  Thompson  v.  Birkley,  47  L.  T.  700  ;  31 
W.  B.  230. 

In  an  action  for  seduction,  particulars  of  the 
time  and  place  of  the  alleged  seduction  will  not 
be  ordered  on  the  application  of  the  defendant 
before  delivering  his  aefence,  unless  the  applica- 
tion is  accompanied  by  an  afi&davit  stating  his 
intention  to  deny  the  seduction.  XniaM  v. 
JEnffle,  61  L.  T.  780. 

Interrogatorief.] — In  an  action  for  the 

seduction  of  a  daughter,  interrogatories  as  to  the 
defendant's  pecuniary  means  cannot  be  adminis- 
tered to  the  defendant ;  but  interrogatories  as  to 
whether  the  defendant  had  had  sexual  intercourse 
with  the  daughter,  and  had  stated  that  he 
believed  that  she  had  not  had  such  intercourse 
with  any  other  man,  aro  allowable.  HodsoU  v. 
Taylor,  43  L.  J.,  Q.  B.  14 ;  L.  B.  9  Q.  B.  79  ;  29 
L.  T.  53 ;  22  W.  B.  89. 

2.  Entioins  from  Sebvice. 

Aetion  for — In  what  Cases  .J — Trespass  lies  by 
a  master  for  seducing  his  journeyman  away. 
Hart  V.  Aldridge,  Cowp.  64. 

Although  only  hired  by  the  piece,  and  not  for 
any  certain  time.    Anon.,  hoSt,  493. 

An  action  will  lie  for  continuing  to  employ  the 
servant  of  another  after  notice,  though  the  person 
so  continuing  to  employ  the  servant  did  not 
procure  him  to  leave  nis  master,  or  know,  when 
he  employed  him  that  he  was  Uie  servant  of 
another.  Blake  v.  Zanyon,  6  Term  Bep.  221 ;  3 
B.B.  162. 

No  action  lies  for  seducing  a  servant  from  his 
master,  who  has  paid  the  penalties  stipulated  by 
his  articles  for  leaving  him.  Bird  v.  Bandall,  8 
Burr.  1346  ;  1  W.  BL  373,  887. 

Nor  for  inducing  a  servant  to  leave  his  master's 
service  at  the  expiration  of  the  time  for  which 
the  servant  had  hired  himself,  although  the 
servant  had  no  intention,  at  the  time,  of  quitting 
his  master's  service.  Niohol  v.  Martyn,  2  Esp. 
734  ;  6  B.  B.  770. 

A  declaration  by  the  lessee  of  a  theatre,  alleged 
in  the  first  and  second  counts  that  W.  contracted 
with  the  plaintiff  to  sing  at  his  theatre,  and  not 
elsewhere,  during  a  certain  term,  without  the 
plaintiffs  consent,  and  that  the  defendant  during 
the  term,  maliciously  enticed  and  procured  W.  to 
depart  from  her  contract  against  the  will  of  the 
plaintiff,  whereby  W.  refused  to  sing  for  the 
plaintiff  at  his  theatre  during  the  term.  A  third 
count  alleged  that  W.  had  been  hired  by  tho 
plaintiff  as  and  was  his  dramatic  artiste  for  a 
term,  and  that  the  defendant  maliciously  enticed 
and  procured  her  to  depart  from  her  employment 
during  the  term  : — Held  (by  Wightman,  J.,. 
Erie,  J.,  and  Crompton,  J.),  that  the  acticxi  waa 
maintainable  at  common  law,  as  the  maliciously 
procuring  W.  to  break  her  contract  was  a  wrong- 
ful act,  from  which  damage  accrued  to  the 
plaintiff ;  that  the  rule  of  law  giving  a  remedy 
for  enticing  away  servants  is  not  confined  to 
menial  servants,  or  to  such  as  fall  within  the 
Statute  of  Labourers  (23  Edw.  3),  but  extends  to 
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all  cases  where  there  Is  an  unlawful  or  a  malicious 
enticing  away  of  a  person  employed  to  give  his 
exclusive  personal  service  for  a  given  time,  under 
the  direction  of  the  employer,  who  is  injured  by 
the  wrongful  act,  and  that  the  action  for  mali- 
ciously persuading  a  servant  to  quit  his  service 
is  maintain«ible  wherever  there  is,  at  the  time  of 
the  persuading,  a  binding  contract  of  hiring  and 
service  existing  between  the  two  parties,  whether 
the  service  is  then  actually  subsisting  or  not. 
LunOey  v.  6h/e,  2  EL  &  BI.  216  ;  22  L.  J.,  Q.  B. 
463  ;  17  Jur.  827  ;  1  W.  R.  432. 

Semble,  per  Grompton,  J.,  that  the  contract 
need  not  be  for  exclusive  service,  and  that  an 
action  will  lie  for  maliciously  inducing  another 
to  break  a  contract  of  any  description  whereby 
damage  accrues  to  the  party  with  whom  the 
contract  has  been  made.    Id. 

But,  by  Coleridge,  J.,  that  the  persuading  or 
procuring,  whether  midiciously  or  not,  a  free 
contracting  party  to  break  his  contract,  to  the 
damage  of  the  party  with  whom  he  has  con- 
tracted, is  not  actionable ;  the  general  rule  of  the 
law  being  to  confine  the  remedy  for  breaches  of 
contract  to  the  contracting  parties.  That  between 
master  and  servant  there  is  an  exception  to  this 
law,  founded  solely  on  the  Statute  of  Labourers, 
and  limited  by  it,  and  that  W.  not  falling  within 
the  class  of  persons  provided  for  in  that  statute, 
the  action  was  not  maintainable.    lb. 

An  action  lies  against  a  third  person  who 
maliciously  induces  another  to  break  nis  contract 
•of  exclusive  personal  service  with  an  employer 
which  thereby  would  naturally  cause,  and  did 
in  fact  cause,  an  injury  to  such  employer, 
although  the  relation  of  master  and  servant  may 
not  stricUy  exist  between  the  employer  and 
•employed.  Lumley  v.  Oye  (2  El.  &  BL  216), 
approved.  Bawen  v.  Sallj  50  L.  J.,  Q.  B.  306  ; 
•6  Q.  B.  D.  833  ;  44  L.  T.  75  ;  29  W.  JR.  367  ;  46 
J.  P.  373—0.  A. 

In  order  to  support  an  action  for  enticing 
Away  the  plaintiffs  servant,  it  is  sufficient  if  a 
contract  of  service  can  be  implied  from  the 
position  in  which  the  plaintiff  stood  towards  the 
person  enticed  away.  Therefore,  where  the 
plaintiff  was  a  publican,  and  his  daughter  lived 
with  him,  and  acted  in  the  capacity  of  barmaid, 
but  without  any  express  contract  of  service,  and 
was  induced  by  the  defendant  to  leave  the  plain- 
tiff's house : — Held,  that  it  might  be  inferred 
from  the  circumstances  of  the  case  that  the 
relation  of  master  and  servant  existed  between 
the  plaintiff  and  his  daughter,  and  that  therefore 
the  plaintiff  was  entitled  to  sue  the  defendant 
for  enticing  his  daughter  away.  Scanty,  Walton, 
36  L.  J.,  C.  P.  307  ;  L.  R.  2  0.  P.  616  ;  17  L.  T. 
i92  ;  15  W.  R.  1062. 

Employment  after  Hotloe  of  Prior  Con- 
tact.]—An  action  will  lie  against  a  person  who 
continues  to  employ  the  servant  of  another  after 
notice  of  a  prior  contract  of  service,  and  in  order 
to  maintain  such  an  action  it  is  not  necessary 
that  the  employer  and  employed  should  stand 
in  the  strict  relation  of  master  and  servant. 
De  Francesco  v.  Barnum,  63  L.  T.  514. 

Service  under  a  Void  Contrmet.] — ^B.,  by 


a  memorandum  of  agreement  signed  by  himself 
•only,  agreed  to  work  for  the  plaintiff,  "  manu- 
facturer of  powder  flasks,  and  for  no  other  person 
whatsoever,  from  the  17th  August,  1833.  during 
and  until  the  expiration  of  twelve  months,  and 
:B0  on  from  twelve  months*  end  to  twelve  months, 


and  until  I  shall  give  J.  S.  (plaintiff)  twelve 
months*  notice  in  writing  to  quit "  : — ^Held,  that^ 
as  this  agreement  contained  nothing  binding  on 
the  plaintiff,  it  was  nudum  pactum  ;  and  there- 
fore, although  B.  served  under  the  agreement  tiU 
April,  1836,  when  he  left  the  service  and  worked 
for  the  defendant,  who  was  shewn  the  agreement 
in  question,  and  warned  that  B.  was  the  plaintiff*B 
hired  servant,  that  in  an  action  against  the 
defendant  for  harbouring  the  plaintiffs  servant, 
it  was  competent  to  the  defendant  to  ^ew  that 
the  contract  of  hiring  was  altogether  void,  under 
29  Gar.  2,  o.  8,  s.  4.  Syhes  v.  Biwon,  1  P.  ^  D. 
463  ;  9  A.  &  B.  693 ;  1  W.  W.  A  H.  120 ;  8  L.  J., 
Q.  B.  102. 

Xridenoe.] — In  an  action  against  A.,  for 

seducing  the  servant  of  B.  from  his  service,  it  is 
sufficient  evidence  that  A.  asked  the  servant  to 
enlist  in  the  army,  and  afterwards  gave  him 
money.  Xeane  v.  Boycott,  2  H.  BL  511 ;  3  R.  R. 
494. 

Damagoe  where  Iig'iinctioii  only  Claimed.] — 

Where  in  such  an  action  the  employed  was  also 
a  defendant,  but  as  against  him  the  plaintiff 
claimed  only  an  injunction,  and  not  damages,  it 
was  held  that  damages  might,  in  the  discretion 
of  the  court,  be  given  under  Lord  Cairns'  Act 
(21  k  22  Vict.  c.  27),  and  that  the  jury,  there- 
fore, should  be  directed  by  the  judge,  in  the 
event  of  a  verdict  for  the  plaintiff,  to  find  such 
damages  as  should  be  awarded ;  first,  if  the 
court  should  think  it  a  proper  case  both  for 
injunction  and  damages;  and  secondly,  if  the 
court  should  think  it  a  proper  case  for  damages 
only,  and  not  for  an  injunction.  Botoen  v.  ffaU^ 
50  L.  J.,  Q.  B.  305  ;  6  Q.  B.  D.  338 ;  44  L.  T.  76  ; 
29  W.  R.  367 ;  45  J.  P.  37S— 0.  A. 

Measure  of  Damages.] — In  an  action  for 
enticing  away  the  plamtiff's  servants,  the 
measure  of  damages  is  not  to  be  ascertained  at 
the  actual  loss  which  he  sustained  at  the  time, 
but  for  the  injury  done  him  by  causing  them  to 
leave  his  employment.  Gunter  v.  AHor^  4  Moore, 
12  ;  21  R.  R.  733.  S.  P.,  BioBon  v.  Bell,  1  Stark. 
287 ;  6  M.  &  S.  198 ;  17  R.  R.  308. 

8.  Right  to  Defend  SEBVAirr. 

Against  Aisault.]— A  master  may  justify  an 
assault  in  preventing  his  servant  from  being 
beaten.    TieksU  v.  Boad,  Lofft,  215. 

Against  Legal  Proeeedings.] — Where  a  master 
and  his  servant  are  both  liable  to  an  action  for 
libel  in  respect  of  matter  published  by  the 
servant  in  the  master^s  newspaper,  and  the  action 
is  brought  against  the  servant  only,  the  master 
is  entiSed  to  undertake  the  defence  of  the 
servant  Breay  v.  Royal  British  Nurses  Asso- 
ciation, 66  L.  J.,  Ch.  587  ;  [1897]  2  Ch.  272  ;  76 
L.  T.  786  ;  46  W.  R.  86— C.  A. 


B.  LIABILITY  OF  MASTER. 

1.  Ol7  CONTBAOTS  OF  SB^VAKTS. 

»•  Qooda  fihipplied. 

For  Vie  of  Master.] — Where  articles  are 
furnished  for  the  use  of  a  master,  though  the 
servant  was  by  agreement  to  provide  them,  the 
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master  is  liable  to  the  tradesman  who  furnishes 
them.    Preeiotu  y.  Abel,  1  Esp.  S50. 

If  a  coachman  goes  in  his  master's  livery  to 
the  plaintiff,  and  hires  horses,  which  his  master 
afterwards  uses,  he  is  bound  to  pay  for  the  hire 
of  the  horses,  although  he  has  previouslj  agreed 
with  the  coachman  that  he  would  pay  him  a 
large  salary  to  provide  horses,  unless  the  person 
of  whom  the  horses  were  hired  had  some  notice 
that  the  coachman  hired  them  on  his  own  account 
and  not  for  his  master.  Bimett  y.  Sampayo, 
1  Car.  A  P.  254. 

Hew  Tradeinuui.] — ^If  a  servant  employs 

a  tradesman  to  do  any  work  who  has  not  been 
employed  before  by  the  master,  and  the  trades- 
man does  the  work  without  communication  with 
the  master,  tiiough  the  thing  to  which  the  work 
was  done  was  the  property  of  the  master,  he  is 
not  liable.    EUcom  v.  Oreefiwoody  4  Bsp.  174. 


Beadj  Money  Transaetions.] — ^If  a  person 


who  has  been  in  the  habit  of  paying  ready 
money  gives  his  servant  money  to  buy  meat 
for  the  use  of  the  family,  and  the  servant, 
instead  of  paying  rmdy  money,  orders  the  meat 
on  credit  ana  embezzles  the  money,  the  master 
is  not  liable.  Stubbing  v.  Heimtz,  Peake,  47 ;  8 
B.  R.  651. 

And  so  where  the  master  gives  the  servant 
money  beforehand  to  pay  for  goods.  Rusby  v. 
Scarlett,  5  Esp.  76. 

But  where  he  authorises  his  servant  to  take  up 
goods,  and  afterwards  gives  him  money  to  pay,  vt 
the  servant  embezzles  the  money,  the  master  is 
liable  for  the  goods.    lb. 

Where  the  master  of  a  family  is  in  the  habit  of 
paying  ready  money  for  articles  furnished  in 
certain  quantities  to  his  family,  if  the  tradesman 
suffers  other  goods  of  the  same  sort  to  be  delivered 
without  informing  the  master,  or  satisfying  him- 
self tiiat  they  were  for  his  use,  when  in  &ct  they 
were  not,  the  master  will  not  be  liable.  Pearce 
V.  Roffert,  8  Esp.  214. 


Weekly   BUli—Hegligenee.]— A   baker 


delivered  bread  from  week  to  week,  and  was 
paid  many  sums  by  the  housekeeper  of  his 
customer,  and  receipted  weekly  bills  for  a  period 
of  time  subsequent  to  a  time  for  which  the 
housekeeper  had  not  paid  : — ^Held,  in  an  action 
by  him  to  recover  from  his  customer  the  amount 
of  the  unpaid  bills,  that  the  question  of  negli- 
^nce  was  not  raised,  and  that  the  plaintiff  was 
entitled  to  the  verdict,  as  the  defendant  did  not 
prove  that  he  had  given  the  housekeeper  money 
for  the  purpose  of  paying  the  biUs  in  question. 
Miller  v.  MamiUon,  5  Car.  &  P.  488. 

Berrant  altering  Master's  Order.] —A. 

ordered  of  B.  two  suits  of  livery  a  year  for  her 
coachman.  B.  supplied  one  suit  of  livery,  and  at 
the  desire  of  the  coachman  supplied  plain  clothes 
instead  of  the  other : — Held  that  B.  could  only 
recover  from  A.  the  price  of  the  livery  actually 
supplied.  Hunter  v.  Berkeley  (^Cduntees  Dowu' 
ger%  7  Car.  &  P.  413. 

B.  had,  on  a  previous  bill  delivered,  been  paid 
for  a  livery  suit  which  he  had  furnished  and 
immediately  taken  back  from  the  coachman : — 
Held,  that  A.  was  entitled  to  be  allowed  the 
Amount  paid  for  this  suit,  on  a  plea  of  set-off  for 
money  had  and  received  pleadea  in  an  action  for 
the  amount  of  a  subsequent  account  for  clothes. 
Jb. 


B.,  who  was  a  tailor,  put  lace,  with  the  arms  of 
A.,  his  customer,  wrought  in  it,  on  the  livery 
suits  he  made  for  A.  B.  had  the  lace  made  in 
pieces  of  fifty  yards  each  at  a  certain  price,  but 
when  he  made  a  livery  suit  he  charged  A.  with 
the  quantity  of  lace  used  on  that  suit,  but  at  a 
higher  price  per  yard  than  he  gave  for  it : — Held, 
than  when  A.  ceased  dealing  with  B.,  she  was 
not  bound  to  pay  for  any  of  this  lace  that  B.  then 
had  in  his  hands.    lb. 


Beope  of  Anthority.] — A  master  is  not 


liable  for  spirituous  liquors  ordered  by  his  butler 
in  the  name  of  the  master,  unless  he  has  on 
former  occasions  paid  for  goods  so  ordered,  or 
there  is  evidence  to  shew  that  the  butler  had 
authority  from  the  master  for  so  doing.  Maunder 
V.  Qmyers,  2  Stark.  281. 

Xridenee  of  Authority.] — The  defendant's 
shopman  had  on  various  occasions  ordered  goods 
on  credit  for  the  shop  and  these  orders  had  been 
ratified  by  the  defendant ;  but  on  every  occasion 
the  goods  had  been  ordered  by  the  shopman  at 
the  shop,  and  had  aUo  been  delivered  there : — 
Held,  that  this  afforded  evidence  of  authority  in 
the  shopman  to  purchase  goods  on  credit  from 
the  shopman  at  another  plM)e,  and  to  carry  them 
away  himself.  Summers  v.  Solomon,  7  El.  &  BL 
879  ;  26  L.  J.,  Q.  B.  801 ;  8  Jur.  (N.8.)  962 ;  6 
W.  R.  660. 

Hotioe  to  Tradeaman.} — ^Where  a  party  has 
dealt  .with  a  tradesman  on  credit,  it  is  not 
sufficient  to  give  notice  to  the  tradesman's  ser- 
vant I  that  he  .means  to  pay  ready  money  in 
future  ;  it  must  be  given  to  the  tradesman  him- 
self.    Qratland  v.  Freeman,  8  Esp.  85. 

A  gentleman  is  liable  for  corn  ordered  in  his 
name  by  a  livery  stable-keeper,  who  had  been 
his  coachman,  and  continued  to  wear  his  livery, 
not  having  given  notice  to  the  tradesmen  of  the 
employment  being  at  an  end.  Aste  v.  Montague, 
1  P.  &  F.  264. 

Although,  where  a  servant  has  once  been  held 
out  by  his  master  as  having  authority  to  pledge 
his  credit,  that  authority  cannot  be  withdrawn 
merely  by  orders  to  the  servant,  but  there  must 
be  notice  to  the  tradesmen ;  yet,  witiiout  express 
evidence  of  actual  notice,  there  may  be  evidence 
from  all  the  circumstances,  as  lapse  of  time,  or 
the  not  sending  in  accounts,  foom  which  it  may 
be  inferred  that  the  tradesmen  must  have  known 
that  there  was  no  such  authority,  and  that  he 
did  not  contract  on  the  credit  of  the  master. 
^avdy  V.  Usi^.li,  2  F.  &  F.  80. 

Ik  Other  Oontraota. 

Implied  Authority — ^Railway  Beryantf.] — ^A 
servant  of  a  railway  company  was  injured  by  an 
accident  on  the  railway.  The  general  manager 
of  the  company  engaged  a  medical  man  to  attend 
upon  him,  not  having  any  express  authority  from 
the  company  to  do  so  : — Held,  in  an  action  against 
the  company  by  the  medical  man  to  recover  for 
his  services,  that  the  general  manager  had  an 
implied  authority  to  engage  him,  and  that  the 
company  was  therefore  liable.  Walker  v. 
O.  W.  By.,  86  L.  J.,  Ex.  128  ;  L.  R.  2  Ex.  228  ; 
16  L.  T.  327  ;  15  W.  R.  769. 

After  a  railway  company  was  incorporated  by 

statute,  an  accident  occuxred  to  a  passenger  on 

the  line  in  consequence  of  the  negligence  of  one 

I  of  the  servants  of  the  company : — Hdd,  that 
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neither  the  engine^lriyer,  the  railway  guard  at 
the  station  where  this  took  place,  nor  the  super- 
intendent of  the  traffic  department  had  implied 
authority  to  make  contracts  obligatory  on  the 
company  with  medical  men  call^  in  to  assist 
the  injured  person.  Qw  y.  Midland  CowntieM 
By,,  3  Ex.  268  ;  18  L.  J.,  Ex.  65  ;  13  Jur.  65. 

But  such  an  authority  might  be  inferred  from 
the  conduct  of  the  directors  of  the  company  on 
former  occasions  in  recognising  similar  contracts 
made  by  their  officers,  or  perhaps  from  evidence 
that  such  powers  were  usually  exercised  by  simi- 
lar agents  of  similar  companies.    Ih, 

The  person  injured  by  a  collision  on  a  railway 
were  carried  into  an  inn,  partly  by  the  help  of 
the  station-master  of  the  station  where  the 
collision  took  place.  A  sub-inspector  of  railway 
police  for  the  district  within  which  the  collision 
took  place,  whose  duty  it  was  to  attend  on  the 
spot  where  an  accident  occurred,  being  at  such 
place  and  time  the  superior  of  all  station-masters 
and  other  servants  of  the  railway  company, 
ordered  some  brandy  to  be  given  to  the  injnred 
persons,  and,  in  reply  to  a  question  of  the  inn- 
keeper's, ae  to  who  would  pay  for  the  mainten- 
ance of  the  injured  persons,  replied,  "Don't 
trouble  yourself  about  that,  we'll  see  that  all  is 
right."  The  innkeeper  ha^g  brought  an  action 
against  the  railway  company  for  b^tzd,  lodging, 
necessaries  and  goods  supplied  to  the  injur^ 
persons : — Held,  that  there  was  sufficient  evidence 
in  support  of  his  claim,  and  to  prove  the  authority 
of  the  sub-inspector  to  pledge  the  credit  of  the 
company  for  the  items  in  question  supplied  to 
the  persons  injured.  Langan  v.  6,  W,  Ry.y  30 
L.  T.  173— Ex.  Ch. 

Continuing  Authority.]— An  authority  to  a 
servant  to  sell  in  market  overt  is  not  to  be  con- 
strued as  a  continuing  authority,  so  as  to  justify 
a  sale  by  him  elsewhere.  MeUalfe  v.  LwrnideTiy 
1  Car.  &  K.  309. 

Warranty.] — The  servant  of  a  private  owneri 
intrusted  to  sell  and  deliver  a  horse  on  one  par- 
ticular occasion,  is  not  by  law  authorised  to  bind 
his  master  by  a  warrant ;  the  buyer  therefore, 
taking  such  a  warranty,  takes  it  at  the  risk  of 
being  able  to  prove  that  the  servant  had  in  fact 
his  master's  authority  for  giving  it.  Brady  v. 
Todd,  9  0.  B.  (N.S.)  592  ;  30  L.  J.,  0.  P.  223 ;  7 
Jur.  (N.8.)  827 ;  4  L.  T.  212  ;  9  W.  B.  483. 

But  if  a  servant  of  a  horsedealer  warrants  his 
employer's  horse  on  sale  without  authority,  his 
master  is  bound  thereby.  Howard  v.  Sheward, 
36  L.  J.,  C.  F.  42 ;  L.  R.  2  C.  P.  148 ;  12  Jur. 
(N.B.)  1016  ;  15  L.  T.  183  ;  16  W.  R.  45. 

Xrideiiee  of  Ageney.l — The  foreman  of  a  con- 
tractor attended  a  public  auction  in  the  neigh- 
bourhood for  the  sale  of  hay ;  the  owner,  the 
foreman  and  contractor  were  well  known  to 
each  other,  and  all  were  present  at  the  auction, 
but  the  owner  did  not  in  any  way  interfere.  The 
foreman  bid,  lots  were  knocked  down  to  him 
as  the  highest  bidder;  he  was  aaked  by  the 
auctioneer,  who  neither  knew  him  nor  his  master, 
for  his  name ;  he  gave  his  own,  and  it  was  written 
down  by  the  auctioneer  as  being  declared  the 
purchaser.  The  goods  were  afterwards  delivered 
to  the  master's  carts,  taken  to  the  master's  pre- 
miss, and  consumed  by  the  master's  horses,  and 
were  in  truth  bought  for  the  master : — ^Hdd,  per 
Pollock,  C.B.,  and  Bramwell,  B.,  that  there  was 
evidence  to  go  to  the  jury  that  the  defendant  was 


buying  for  his  master  (the  contractor),  and  that 
the  plaintifE  knew  it,  and  the  jury  having  found 
a  verdict  for  the  defendant,  such  verdict  should 
remain :— Held,  per  Channell  and  WiMe,  BB., 
that  the  defendant  had  made  himself  personally 
liable ;  that  the  jury  should  have  been  told  that 
if  they  believed  the  plaintiffs  evidence,  although 
they  equally  believed  the  defendant's  evidence, 
that  the  defendant  had  made  himself  a  contract- 
ing narty  at  the  sale,  and  was  liable,  though  in 
fact  ne  was  only  an  agent.  WUlianuon  v.  Barton, 
7  H.  &  N.  899  ;  31  L.  J.,  Ex.  170  ;  8  Jur.  (K.s.> 
341 ;  5  L.  T.  800 ;  10  W.  R.  321. 


2.  Fob  Wkonoful  Acts  of  SBBVAirra. 

a.  O^aeral  Prinoiples. 

Aotf  witUn  Boope  of  Authority.] — A  master  ia 
liable  for  all  the  acts  of  his  servant  within  the 
scope  of  his  authority,  whatever  may  be  the 
extent  to  which  the  servant,  acting  as  Buch,  may 
abuse  that  authority.  Bayley  v.  ManoheiUrf 
Sh^gUHd  and  lAneolnshire  My.,  42  L.  J.,  0.  P.  78 ;. 
L.  R.  8  C.  P.  148  ;  28  L.  T.  36^— Ex.  Ch. 


Whore  CriminaL]— The  defence  that  the 


act  complained  of  amounted  to  a  felony  does  not 
apply  to  an  action  against  a  master  for  damages- 
sustained  through  the  wrongful  act  of  a  servant. 
Osbom  V.  GUlett,  42  L.  J.,  Ex.  63 ;  L.  B.  8  Ex. 
88  ;  28  L.  T.  197;  21  W.  R.  409. 

The  master  is  liable  for  an  act  of  his  servant 
done  in  the  course  of  his  employment  in  further- 
ance of  that  employment  and  in  his  master'a 
interest,  and  not  for  purposes  of  his  own,  even 
though  a  criminal  offence  may  be  involved  and 
the  master's  authority  be  exceeded.  The  master's 
liability  is  not  restricted  to  the  tortious,  though 
non-criminal,  acts  of  his  servant.  Dyer  v. 
Munday,  64  L.  J.,  Q.  B.  448  ;  [1896]  1  Q.  B.  742 ; 
14  R.  306;  72  L.T.  448  ;  43  W.  B.  440  ;  59  J.  P. 
276— C.  A. 

Act  eontrary  to  Orderi.]— A  master  is  not 
liable  for  the  wilful  act  of  lus  servant  done  con- 
trary  to  his  orders.  Or&en  t.  Maenamara,  1 
L.  T.  9. 

ITnlawftil  Aot.]— A  master  is  answerable  ii^ 
trespass  for  damage  occasioned  by  his  servant'a- 
negligence  in  doing  a  lawful  act  in  the  course  of 
his  service;  but  not  so  if  the  act  is  in  itself 
unlawful,  and  if  not  proved  to  have  been  autho- 
rised by  the  master.  Lyont  v.  Martin,  8  A.  &  S.. 
612  ;  3  N.  A;  P.  509  ;  7  L.  J.,  Q.  B.  214. 

As  if  a  servant  authorised  merely  to  distrain 
cattle,  damage  feasant,  drives  cattle  from  the- 
highway  into  his  master's  dose  and  there  dis- 
trains them.    Ih. 

A  master  is  not  liable  in  trespass  for  an  injury 
done,  without  his  knowledge,  by  his  servant, 
though  in  the  course  of  his  employ.  Gordon 
V.  BoU,  4  Ex.  365  ;  7  D.  A;  L.  87  ;  18  L.  J.,  £x^ 
432. 

Benrant  Employed  to  Commit,] — ^Though- 

a  person  employing  a  contractor  to  do  a  lawful 
act  is  not  responsible  for  the  negligence  or  mis- 
conduct of  tne  contractor  or  his  servants  in 
executing  that  act,  yet  if  the  act  itself  is  wrong- 
ful the  employer  is  responsible  for  the  wrongs 
so  done  by  the  contractor  or  his  servants,  and  is- 
liable  to  third  persons  who  sustain  damage  &om. 
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the  doing  of  that  wrong.  EUU  y.  Sheffield  Qoi 
Oon9wmer£  Co.,  2  £1.  &  BL  767  ;  2  G.  L.  R.249  ; 
33  L.  J.,  Q.  B.  42  ;  18  Jur.  146  ;  2  W.  B.  19. 

Bj  Benraat  of  Bailwaj.] — If  a  servant  of  a 
railway  company  commits  an  assault  by  the 
authority  of  the  company,  an  action  for  assault 
and  battery  may  be  maintained  against  the 
company.  Etutem  Qntntiet  Jty.  t.  Broom,  6 
Ex.  314  ;  20  L.  J.,  Bx.  196 ;  15  Jur.  297— 
Ex.  Ch. 

It  is  not  necessary  that  the  servant  should  be 
authorised  to  do  the  act  by  an  instrument  under 
the  seal  of  the  company.    lb. 

But  where  the  plaintiff  came  to  the  station  of 
a  railway  company  when  a  passenger  train  was 
shortly  about  to  start,  and  having  entered  the 
compartment  of  the  ticket-office  where  the  clerk 
was  then  issuing  tickets,  approached  the  ticket- 
press  and  asked  for  a  ticket,  but  did  not  get  or 
pay  for  one,  and  a  person  outside  the  office  called 
the  plaintiff  out  as  Uie  train  was  about  to  leave 
the  platform,  and,  as  the  plaintiff  was  leaving 
the  ticket-office,  the  ticket-clerk,  erroneouslv 
believing  that  he  had  seen  a  ticket  in  plaintiff^ 
hand,  detained  him,  asked  him  for  the  ticket, 
and  searched  him,  and  subsequently  charged  the 
plaintiff,  in  the  presence  of  the  station-master, 
with  having  stolen  a  ticket,  whereupon  the 
plaintiff  was  also  searched  by  the  station-master, 
m  an  action  by  the  plaintiff  against  the 
railway  company  for  assault  and  false  imprison- 
ment : — ^Hela,  that  there  was  evidence  of  their 
liability  for  the  acts  of  the  ticket-clerk  and 
station-master.  Van  den  Eynde  v.  Uleter  My., 
Ir.  B.  5  C.  L.  6.  Affirmed  on  appeal,  Ir.  R.  5 
C.  L.  828— Ex.  Ch. 

Bamoviiig  Ponon  firom  Oarriage.] — ^A 

passenger  sustained  injuries  in  consequence  of 
being  violently  pulled  out  of  a  raUway  carriage, 
just  after  the  train  had  started,  by  one  of  the 
porters,  who  acted  under  an  erroneous  impression 
that  the  passenger  was  not  in  the  right  train 
for  the  place  to  which  he  had  booked.  The  rules 
of  the  railway  company,  a  copy  of  which  was 
given  to  each  porter  in  their  employ,  assigned 
various  specific  duties  to  the  porters,  among 
others  that  of  not  suffering  passengers  to  get  in 
or  out  of  trains  in  motion,  and  concluded  with 
a  general  direction  that  they  were  to  do  all  in 
their  power  to  promote  the  comfort  of  the  pas- 
sengers and  the  interests  of  the  company.  It 
was  the  duty  of  the  porters  to  prevent  passengers 
going  by  wrong  trains  as  far  as  they  could  do 
so,  but  it  was  not  their  duty  to  remove  passen- 
gers from  the  wrong  train  or  carzia^  : — Held, 
that  there  was  evidence  on  which  a  jury  might 
find  that  the  act  of  the  porter  in  pulling  the 
passenger  out  of  the  carriage  was  an  act  done 
within  the  course  of  his  employment  as  the 
servant  of  the  company,  and  one  for  which  the 
company  was  therefore  responsible.  Ba/yley  v. 
Manoheker,  Sheffield,  and  Xinoolnthire  Ry.,  42 
L.  J.,  C.  P.  78  ;  L.  B.  8  0.  P.  148  ;  28  L.  T.  366. 

A  passenger  was  ejected  from  a  railway 
carriage  by  the  railway  company's  servants 
without  excessive  violence  under  an  erroneous 
supposition  that  he  was  travelling  wrongfully 
in  the  carriage : — ^Held,  that  there  was  evidence 
that  what  was  done  was  vnthin  the  scope  of  the 
servants'  authority.  Lowe  v.  G,  N,  Ry.,  62  L.  J., 
Q.  B.  524 ;  5  B.  535. 

VOL.   IX. 


Bj  Ooildaotor  of  Omnibns.] — ^A  passenger  by 
an  omnibus,  while  being  forcibly  removed  from 
it  by  a  conductor  in  charge,  was  thrown  on  the 
ground  and  seriously  injured.  The  proprietor  of 
the  omnibus,  on  being  applied  to  for  compensa- 
tion, stated  that  the  passenger  was  drunk  and 
bad  refused  to  pay  his  &re.  On  cross-examina- 
tion he  did  not  deny  that  be  had  been  drinking : 
— Held,  that  if  the  conductor  intended  to  put 
him  safely  out  of  the  omnibus  there  was  evidence 
that  in  so  doing  he  was  executing  the  commands 
of  the  proprietor,  his  master ;  and  that  if  the 
injury  was  caused  by  the  conductor  acting  with- 
out due  care  in  executing  such  command,  the 
proprietor  was  responsible.  Seywumr  v.  Cheenr 
wood,  6  H.  A;  K.  359 ;  30  L.  J.,  Ex.  189 ;  9  W.  B. 
518.  Affirmedonappeal,  7H.&N.  355;80L.J., 
Ex.  327 ;  4  L.  T.  833  ;  9  W.  B.  785— Ex.  Ch, 

A  conductor  of  a  tramcar  had  by  the  com- 
pany's by-laws  power  to  collect  ^res  which 
were  payable  on  demand,  and  to  prevent  people 
travelling  without  paying.  A  passenger  refused 
to  pay  his  fare,  and  thereupon  the  conductor 
took  him  by  the  collar  and  pushed  him  off  the 
car:— Held,  that  the  company  were  liable  in. 
respect  of  the  assault  upon  and  injuries  sustained 
by  the  passenger.  Smith  v.  North  Metropolitan 
Tramways  Ch.,  55  J.  P.  630—0.  A. 

BamoYiag  Penon  firom  E<mM.]^A  person  who 
requests  another,  his  servant  in  that  behalf,  to 
remove  one  making  a  disturbance  in  his  house, 
is  not  responsible  for  excess  of  force  or  violence 
in  carrying  out  his  command.  Pidgeon  v.  Legge^ 
6  W.  B.  649. 

Semble,  that  he  may  be  answerable  for  a 
negligent  performance  of  his  order.    Ih. 

Bj  SenraatleTyingDistreia.] — ^The  defendant 
delivered  a  warrant  to  bailiffs  to  levy  a  distress 
for  rent.  The  tenant  and  others  resisted  the 
distress,  and  in  the  affray  one  K.  was  killed  by 
the  bailiffs  or  those  assisting  them.  There  was 
no  evidence  that  the  defendant  authorised  the 
bailiffs  to  distrain  in  an  illegal  manner  : — Held, 
that  the  illegal  manner  in  which  the  distress 
was  effected  did  not  render  the  defendant  liable 
in  an  action  under  Lord  Campbell's  Act;  that 
K.'8  death  was  caused  by  an  act  collateral  to  the 
distress,  and  was  not  expressly  or  impliedly  the 
result  of  the  authority  given  to  the  baili&. 
Kineella  v.  Samilton,  26  L.  B.,  Ir.  671. 

A  servant  who  commits  an  unnecessary  assault 
in  levying  a  distress  is  not  acting  within  the 
scope  of  his  employment.  Riehardi  v.  West 
Middlesem  Watenoorke  Co.,  54  L.  J.,  Q.  B.  551 ; 
15  Q.  B.  D.  660  ;  33  W.  B.  902  ;  49  J.  P.  631. 

SffMt  of  Conviotioa  of  Bemnt] — Where  an 
assault  is  committed  by  a  servant  acting  in  the 
course  of  his  employment,  the  liability  of  the 
master  is  not  affected  by  the  fact  that  the 
servant  has  been  released  from  all  further  pro- 
ceedings for  the  same  cause  under  the  provisions 
of  8.  45  of  the  Offences  against  the  Person  Act, 
1861.  Dyer  v.  Munday,  64  L.  J.,  Q.  B.  448 ; 
[1895]  1  Q.  B.  742  ;  14  B.  306  ;  72  L.  T.  448  ;  43 
W.  B.  440  ;  59  J.  P.  276— C.  A, 

0.  False  ImprUonxnent  and  Arrest. 

Liabilitj  of  Bailway  Compaaj.]— A  railway 
company,  though  a  corporation,  is  liable  to  aa 
action  for  false  imprisonment  if  the  act  is  com- 
mitted by  the  authority  of  the  company ;  the 
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aathority  need  not  be  under  seal,  bnt  it  lies  on 
the  plaintifE  to  giye  evidence  justifying  the  jury 
in  finding  that  the  oompany^s  servants  who 
imprisoned  him  or  some  of  them  had  authority 
from  the  company  to  do  so.  Goff  v.  G.  JV.  Ry. 
3  EL  &  EL  672  ;  30  L.  J.,  Q.  6.  148  ;  7  Jnr.  (N.8.) 
286  ;  3  L.  T.  850. 

An  action  for  a  malicious  prosecution  irill  lie 
against  a  company.  Stewm  t.  Midland  Ry. 
(10  Ex.  352)  not  followed.  The  employment  of 
policemen  by  a  railway  company  to  protect  their 
property  is  an  act  within  the  scope  of  the  incor- 
poration of  the  company.  Edwardt  t.  Midland 
Ry.,  50  L.  J.,  Q.  B.  281  ;  6  Q.  B.  D.  287  ;  43  L.  T. 
694  ;  29  W.  JR.  609  ;  45  J.  P.  374. 

A  constable,  who  was  a  servant  also  of  tiie 
railway  company,  after  the  conclusion  of  a  scui&e 
in  a  station-yard  between  some  of  the  company's 
servants  and  other  persons,  wrongfully  gave  A. 
into  custody  on  a  chaive  of  assaulting  the  ser- 
vants of  the  company.  By  the  regulations  of  the 
company  their  constables  were  authorised  to  take 
into  custody  any  one  they  saw  committing  an 
assault  upon  another  in  any  of  the  stations,  and 
for  the  purpose  of  putting  an  end  to  any  fight  or 
affray  ;  but  they  were  directed  to  use  this  power 
with  extreme  cantion,  and  not  if  the  fight  or 
affray  was  at  an  end  before  they  interposed : — 
Held,  that  the  company  was  not  liable  for  the 
act  of  their  servant,  as  the  constable  in  giving  A. 
into  custody  v^as  not  acting  within  the  sccpe  of 
his  employment  WtUher  v.  S.  E,  Ry,,  39  L.  J., 
C.  P.  346 ;  L.  R.  5  0.  P.  640 ;  23  L.  T.  14  ;  18 
W.  B.  1032. 

B.  refused  to  leave  a  station-yard  of  the  com- 

Eany,  and  a  struggle  thereupon  ensued  between 
im  and  the  servants  of  the  company,  during 
which  he  was  wrongfully  given  in  charge  by  a 
constable  of  the  company,  employed  under  the 
above  rule  : — ^Held,  that  there  v^as  evidence  that 
the  constable  was  acting  within  liie  scope  of  his 
employment.    It. 

A  foreman  porter  in  the  service  of  a  railway 
company,  who,  in  the  absence  of  the  station- 
master,  is  in  charge  of  a  station,  has  no  implied 
authority  to  give  in  charge  a  person  whom  he 
suspects  to  be  stealing  the  company's  property ; 
and,  if  he  gives  in  charge  on  such  suspicion 
an  innocent  person,  the  compai^  is  not  Ihible. 
EdvoardM  v.  Z.  Jt  N,  W,  Ry,,  89  L.  J.,  0.  P.  241 ; 
L.  B.  5  G.  P.  446  ;  22  L.  T.  656  ;  18  W.  B.  834. 

A  derk  in  the  service  of  a  railway  company, 
whose  duty  it  is  to  issue  tickets  to  passengers, 
and  to  receive  the  money,  and  to  keep  it  in  a  till 
imder  his  charge,  has  no  implied  authority  from 
the  company  to  give  into  custody  a  person  who 
he  suspects  has  attempted  to  rob  the  till  after 
the  attempt  has  ceased,  as  such  arrest  could 
not  be  necessary  for  the  protection  of  the  com- 
pany's property ;  and  Uie  company  is  therefore 
not  liable  for  the  act  of  the  clerk.  Allen  v.  L.  Jt 
S,  W,  Ry.,  40  L.  J.,  Q.  B.  55  ;  L.  R.  6  Q.  B.  65  ; 
23  L.  T.  612 ;  19  W.  B.  127  ;  11  Cox,  0.  0.  621. 

A  passenger  took  a  return  ticket  from  the 
Mansion  House  to  Notting-hill  Gate.  On  reach- 
ing Edgware  Boad,  a  station  beyond  Notting-hill 
Gate,  he  got  out,  but  was  informed  that  he  must 
pay  an  additional  fare  of  2d.  This  he  refused 
to  do.  He  was  thereupon  given  into  custody 
by  the  inspector  of  the  railway  station  upon  the 
charge  of  refusing  to  give  up  his  ticket,  or  pay 
his  &re,  and  thereby  defrauding  the  company. 
'  This  charge  was  dismissed.  The  passenger  having 
'brought  an  action  of  trespass  and  false  im- 
-  prisonment : — Held,  that,  as  the  company  was 


empowered  under  the  Bailways  Clauses  Act 
(8  &  9  Vict.  c.  20),  B.  104,  to  arrest  persons  com- 
mitting frauds  iinder  s.  103,  and  as  the  inspector 
was  their  representative  at  Edgware  Road,  it 
must  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  inspector  had  authority 
from  the  company  to  arrest  persons  supposed 
to  be  guilty  of  committing  offences  against  that 
section,  and  that  the  company  was  liable  for  his 
mistake.  Moore  v.  Metropolitan  Ry,,  42  L.  J., 
Q.  B.  23 ;  L.  B.  8  Q.  B.  36  ;  27  L.  T.  579 ;  21 
W.  B.  145. 

A  passenger  took  his  ticket  from  Monk's 
Ferry  to  Bangor  and  back.  The  company's  line 
extended  from  Monk's  Ferry  to  Chester,  and  the 
Chester  and  Holyhead  Bailway  continued  the 
line  to  Bangor.  On  his  return  at  Chester,  the 
ticket  collector  demanded  2i.  M,,  which  the 
passenger  refused  to  pay;  he  was  thereupon 
taken  into  custody  by  a  railway  servant,  under 
the  direction  of  a  superintendent,  and  removed  to 
the  police  station,  where  he  paid  the  money  under 
protest,  and  was  released.  The  Chester  station  was 
occupied  by  the  company,  and  by  other  railway 
companies ;  one  of  the  witnesses  stated  that  he 
believed  the  person  who  took  the  passenger  into 
custody  was  a  servant  of  the  company.  His 
attorney  having  written  to  the  secretary  of  the 
company  for  compensation,  received  a  written 
answer  from  him,  requesting  that  he  might  be 
furnished  with  the  date  of  5ie  transaction,  and 
promising  to  make  the  necessary  inquiries.  He 
afterwaras  stated  that  it  was  an  awkward  busi- 
ness, and  that  the  blame  would  fall  upon  the 
station-clerk;  he  also  offered  to  repay  to  the 
attorney  the  2s,  6d,  which  had  been  overpaid. 
This  was  refused : — Held,  in  an  action  against 
the  company  for  the  arrest,  that  there  was  no 
evidence  of  authority  for  the  arrest,  or  of  sub- 
sequent ratification  by  them,  and  that  they  were 
not  liable.  Roe  r,  Rirkenhead,  Lamcaehire^  and 
Cheehire  Junction  Ry,,  7  Ex.  36  ;  6  Bailw.  Gas. 
795  ;  21  L.  J.,  Ex.  9. 

A  person  took  a  ticket  as  a  passenger  by  a 
raUway,  and  by  the  same  train  his  horse  was 
conveyed,  in  respect  of  which  (by  an  arrange- 
ment of  liie  company)  nothing  was  pavable.  On 
reaching  his  destination,  he  gave  up  his  ticket, 
and  was  leaving  the  station  with  his  horse,  vdien 
he  was  taken  into  custody  by  the  direction  of 
the  station-master  for  non-payment  of  the  fare 
alleged  to  be  due  for  the  horse  : — ^Held,  that  the 
arrest  was  not  within  the  powers  conferred  on 
railway  companies  by  8  A:  9  Vict.  o.  20,  as.  103, 
104,  and  that  the  company  was  not  liable  for  the 
act  of  the  station-master.  PouUon  v.  L,  4'  S.  W. 
Ry.,  8  6.  A;  8.  616  ;  86  L.  J.,  Q.  B.  294 ;  L.  R.  S 
Q.  B.  534  ;  17  L.  T.  11  ;  16  W.  B.  309. 

If  a  servant  of  a  railway  company,  acting  on 
behalf  of  the  company,  assaults  and  imprisons 
a  passenger  to  compel  him  to  pay  hismrefor 
riding  in  a  carriage  of  the  company,  the  act  <^ 
the  servant  is  one  which  may  be  for  the  benefit 
of  the  company,  and  may  be  ratified  by  the 
company.  JSaetem  Qmniiet  Ry.  v.  Broom,  6,Ex. 
314  ;  20  L.  J.,  Ex.  196  ;  15  Jur.  297— Ex.  Oh. 

A  passenger  had  been  taken  into  custody  by 
a  railway  inspector  charged  with  having  no 
ticket,  refusing  to  pay  the  fare,  intoxication, 
and  assaulting  the  inspector.  At  the  hearing 
before  the  magistrate,  the  solicitor  of  the  com- 
pany attended  to  conduct  the  proceedings:— 
Held,  that  such  attendance  was  no  evidence  cC 
ratification  by  the  company.    lb, 

A  quarrel  having  arisen  on  the  premises  of 
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a  railway  company  between  a  servant  of  the 
company  and  a  number  of  persons,  amongst 
whom  was  A.,  the  company*s  servant  gave  A. 
into  custody  on  a  charge  of  assaulting  him  and 
obstructing  him  in  the  discharge  of  his  duty. 
In  an  action  by  A.  against  the  company  for  an 
assault  and  false  imprisonment : — Held,  that  the 
company  could  not  be  made  responsible  for  this 
act  of  their  servant.  Lumsden  v.  Z.  i*  S,  W, 
By.,  16  L.  T.  609.  And  see  Van  den  Mifnde  v. 
Uuier  By,,  supra,  col.  929. 

Liability  of  Tramway  Oompaay.] — ^Where  the 
servant  of  a  public  company,  who  was  directed 
to  exclude  the  public  from  an  inclosed  portion 
o(  a  street,  then  being  repaired  by  the  company 
under  the  provisions  of  a  local  act  of  parlia- 
ment (whicn  empowered  the  company  to  exclude 
tlie  public,  and  rendered  anv  person  obstructing 
the  company's  servants  liable  to  a  fine),  forcibly 
prevented  one  of  the  public  from  driving  into 
and  through  such  inclosnre,  and  such  person  was 
arrested  in  consequence  by  a  police  constable : — 
Held,  that  even  if  such  arrest  was  caused  by  the 
direct  accusation  or  charge  of  the  servant,  the 
company  were  not  responsible  for  such  arrest, 
as  being  a  matter  not  within  the  scope  of  the 
servant's  employment.  Barry  v.  Duhlin  Tram^ 
toays  Co.,  26  L.  B.,  Ir.  150. 

A  passenger  on  a  tramway  tendered  a  half- 
sovereign  to  the  conductor  of  the  car  in  payment 
of  the  &re.  The  conductor,  supposing  the  coin 
to  be  counterfeit,  gave  the  passenger  in  charge 
to  the  police : — Held,  that  the  tramway  company 
were  liable  in  an  action  against  them  by  the 
passenger  for  false  imprisonment.  Furlong  v. 
/SiMtk  London  Tramways  Co,,  1  Cab.  &  E.  316  ;  48 
J.  P.  829. 

Sect  52  of  the  Tramways  Act,  1870,  which 
enacts  that "  it  shall  be  lawful  for  any  officer 
«r  servant  of  the  promoters  or  lessees  of  any 
tramway  "  to  detain  any  person  defrauding  the 
oompaay  of  his  fare,  most  be  construed  as 
limited  to  any  officer  or  servant  appointed  for 
•that  pnrpoee.  A  tramway  company  gave  to 
their  conductors  printed  instructions,  in  which 
it  was  ordered  that,  except  in  cases  of  assault, 
•conductors  were  not  to  give  passeogers  into 
custody  without  the  authority  of  an  inspector 
or  timekeeper.  The  conductor  of  a  car,  in  which 
the  plaintiff  was  a  passenger,  detained  the  plain- 
tiff, and  gav«  ker  into  custody  on  a  charge  of 
passing  bad  money: — Held,  in  an  action  for 
false  imprisonment  against  the  company,  that 
the  defendanrts  were  not  liable.  Charletton  v. 
London  Tramways  Co,,  36  W.  B.  867.  Affirmed, 
S2  8.  J.  567— C.  A. 

Uability  of  Pablie-kouse  Propriator.l — The 

pOaintiff  and  M.  went  to  a  public-house  belong- 
ing to  the  defendant,  and  ordered  some  refresh- 
ment from  the  bar-manager.  M.  tendered  a 
foreign  gold  coin  in  payment,  but  the  manager 
refused  to  take  it,  and  handed  it  back  to  M., 
who  then  gave  him  a  half-sovereign  and  received 
the  change.  The  plaintiff  and  M.  shortly  after- 
wards left  the  house.  The  manager  followed 
them,  and  subsequently  gave  them  into  custody 
upon  a  charge  of  attempting  to  pass  bad  coin. 
In  an  action  for  false  imprisonment : — Held, 
that  the  bar-manager  had  no  implied  authority 
from  the  defendant  to  give  the  plaintiff  and  M. 
into  custody,  the  supposed  attempt  having 
ceased,  and  the  arrest  being  unnecessary  for  the 
protection  of  the  defendant's  property,  and  that 


the  action  was  therefore  not  maintainable* 
Ahrahams  v.  Deakin,  60  L.  J.,  Q.  B.  238  ;  [18911 
1  Q.  B.  516 ;  63  L.  T.  690  ;  39  W.  a  183 :  55 
J.  P.  212— C.  A. 

Protsetion  of  Xaster'i  Property.]— A  servant 
has  an  implied  authority  to  give  a  person  into 
custody  only  when  it  is  necessaiy  to  take  such 
a  step  to  protect  his  master*s  property.  If  a 
servant  gives  a  person  into  custody  when  no 
such  danger  exists,  the  master  will  not  be  liable. 
Stotent  V.  Huuhelwood,  55  J.  P.  341— C.  A. 

d.  CoiiTOrsion. 

By  Bervantf  of  Bailway  Oompanj.]— Trover 
for  quicks  and  plants  against  a  raUway  company. 
On  the  trial  the  judge  ruled  that  there  was 
sufficient  evidence  of  a  conversion  by  the  com- 
pany. To  this  ruling  the  company  excepted. 
The  verdict  was  for  the  plaintiff.  The  bill  of 
exceptions  set  forth  the  evidence.  By  this  it 
appeared  that  the  plaintiff  was  a  contractor, 
planting  hedges  for  the  company  at  one  of  their 
stations,  and  was  owner  of  live  thorns  which  had 
been  placed,  by  leave  of  A.  (called  in  the  bill  or 
exceptions  the  general  superintendent  of  the 
company),  in  a  piece  of  ground  belonging  to  the 
company,  and  close  to  the  station.  The  plaintiff 
demanded  these  thorns  from  the  station-master, 
and  was  referred  to  A.,  and  A.,  professing  to  act 
for  the  company,  refused  to  let  the  plaintiff 
remove  them.  It  did  not  appear  when  or  under 
what  cirenmstances  the  thorns  were  brought  to 
the  station.  The  majority  of  the  judges  con- 
strued the  bill  of  exceptions  as  meaning  that  the 
thorns  had  been  carried  as  merchandise  on  the 
line,  and  left  in  the  company's  ground  with  their 
roots  covered,  as  a  moae  of  warehousing  them 
for  a  reasonable  time,  in  such  a  manner  as  they 
might  remain  alive.  Taff  Vale  By.  v.  CHles,  2 
EL  &  Bl.  822  ;  2  G.  L.  B.  182 ;  23  L.  J.,  Q.  B.  43 ; 
18  Jur.  510 ;  2  W.  B.  57— Ex.  Ch. 

Held,  that  it  is  the  duty  of  a  company  carrying 
on  trade  to  have  on  the  spot  all  that  in  ordinary 
exigencies  of  their  business  might  require  to  be 
done  promptly,  that  there  was  sufficient  evidence 
that  A.  had  authority  to  this  extent  from  the 
company,  and  that  it  was  unnecessary  to  shew 
any  authority  under  seal.    Ih, 

Held,  also,  that  to  give  up,  or  refuse  to  give  up 
on  demand,  goods  left  with  the  company  in  the 
course  of  their  trade  as  carriers,  was  an  act 
within  the  scope  of  such  authori^,  and  that,  on 
the  construction  put  on  the  bill  of  exceptions  by 
the  majority  of  the  judges,  the  thorns  were  so 
left,  and,  therefore,  there  was  evidence  of  a  con- 
version by  the  company.    lb. 

Pxivity  of  Contraetl— By  an  agreement  be- 
tween the  Smithfield  Club  and  the  defendants, 
who  were  proprietors  of  a  building  and  premises 
at  Islington  called  the  Agricultural  Hall,  the 
club  was  to  have  the  exclusive  use  of  the  hall 
during  the  period  of  their  annual  show  of  stock, 
the  defendants  providing  and  paying  a  sufficient 
staff  (who  were  to  be  under  the  sole  control  of 
the  secretary  and  stewards  of  the  club)  to 
receive,  take  care  of,  and  re-deliver  the  stock 
exhibited,  and  also  paying  the  club  1,000/.,  in 
consideration  of  which  ^e  defendante  were  to 
receive  certain  fees  or  admission  money  from  the 
visitors.  The  stock  and  articles  to  be  exhibiteil 
were  received  at  the  gate  of  the  defendants* 
premises  l^  Sharman  (upon  orders  signed  by  the 
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secretary  of  the  Smithfield  Club),  who  contracted 
with  the  defendants  for  a  lump  sum  to  receiTe 
them  and  to  re-deliver  them  at  the  end  of  the 
show  upon  like  orders ;  the  defendants  in  no 
way  interfering.  One  Stilgoe,  who  exhibited  a 
pen  of  three  sheep  at  the  show  in  1873,  sold  them 
to  the  plaintiff ;  and  upon  the  plaintiff's  drover 

Producing  an  order  for  their  removal  signed  by 
tilgoe,  Sharman  or  one  of  his  men  delivered 
him  by  mistake  sheep  from  another  pen.  These 
the  plaintiff  rejected,  and  he  brought  an  action 
against  the  defendants  for  converting  his  sheep  : 
— Held,  that,  as  between  the  plaintiff  and  tne 
defendants,  there  was  no  privity  of  contract  and 
no  duty  on  the  par^  of  the  latter  to  re-deliver 
tlie  stock  at  the  close  of  the  show.  Ooslin  v. 
Agrienlt»ral  Hall  Co.,  1  G.  P.  D.  482  ;  45  L.  J., 

C.  P.  354,  n. ;  35  L.  T.  92—0.  A.  Affirming,  45 
L.  J.,  0.  P.  348  ;  34  L.  T.  59. 

e.  Neffliffenoe. 
L  Oenerally, 

According  to  the  principles  of  English  law,  the 
responsibUity  of  a  master  for  the  n^ligence  of 
his  servant  is  founded  on  the  presumption  Uiat 
the  owner  chooses  his  servant,  and  gives 
him  orders  which  he  is  bound  to  obey.  The 
Halley,  5  Moore,  P.  0.  (K.8.)  262  ;  37  L.  J.,  Adm. 
33  ;  L.  fl.  2  P.  C.  193  ;  18  L.T.  879  ;  16  W.  B.  998. 

For  complaints  by  the  public  the  master  is 
responsible.  Thus,  if  a  servant  drives  his  master's 
carriage  over  a  bystander ;  or  if  a  gamekeeper, 
employed  to  kill  game,  fires  at  a  hare  so  as  to 
shoot  a  bystander  ;  or  if  a  workman  employed  in 
building  negligently  drops  a  stone  from  the 
scaffold  and  so  hurts  a  bystander,  in  all  these 
cases  the  bystander  is  entitled  to  claim  repara- 
tion from  the  master,  because  the  master  is 
bound  to  guarantee  the  public  against  all 
damage  arising  from  the  wrongful  or  careless 
acts  of  himself  or  of  his  servants.  Bartonthill 
Coal  Co,  V.  Beid,  3  Macq.  H.  L.  266  ;  4  Jur. 
(N.8.)  767  ;  6  W.  R.  664. 

In  all  cases  where  a  master  gives  the  direction 
and  control  over  a  carriage  or  an  animal  to  a 
rational  agent,  the  master  is  only  responsible  in 
an  action  on  the  case  for  want  of  skill  or  care  of 
the  agent.  Sharrod  v.  Z.  ^  N,  W.  Ry.,  6  Railw. 
Gas.  239  ;  7  D.  &  L.  213  ;  20  L.  J.,  Ex.  185  ;  14 
Jur.  23. 

Intorrention  of  Act  of  Third  Person  between 
Benrant's  Hegligenoe  and  Injury.]  — Where 
the  negligence  of  a  servant  is  an  effective  cause 
of  an  injury,  the  intervention,  between  the 
negligence  of  the  servant  and  the  injury,  of  the 
negligence  of  another  person  which  immediately 
causes  the  injuiy,  does  not  relieve  the  master 
from  his  liability  for  the  negligence  of  his 
servant.  Engelhart  v.  FarraM,  66  L.  J.,  Q.  B. 
122 ;  [1897]  1  Q.  B.  240  ;  76  L.  T.  617 ;  45 
W.  R.  179— C.  A.  See  also  Murphy  v.  G.  N.  By., 
infra,  col.  937. 

ii.  Bailway  Employee*. 

Plaintiff  travelled  with  a  ticket  issued  by  the 

D.  company  over  defendants'  railway  in  a 
carriage  belonging  to  the  D.  company.  By  the 
defendants'  act  of  parliament,  the  D.  company 
had  running  powers  over  the  line,  the  defendants 
receiving  a  percentage  on  the  traffic  receipts,  such 
percentage  to  include  the  cost  of  all  services  con- 
nected with  manning  the  lines,  use  of  stations, 


and  services  of  station  staff  necessary  fx  dis- 
patch of  business  connected  with  the  traffic. 
The  plaintiff  was  injured  at  a  station  belonging 
to  the  defendants  by  the  negligence  of  a  porter 
employed  on  a  platform  which  was  exclusively 
allotted  to  the  D.  company's  traffic  : — Held,  that 
the  porter  was  acting  as  the  defendants'  servant, 
and  that  therefore  the  defendants  were  liable. 
Self  V.  A,  B.  ^  S.  a  By.,  42  L.  T.  173 ;  44  J.  P. 
344—0.  A. 

The  defendants'  railway  crossed  a  level 
crossing  which  was  some  twenty  yards  distant 
from  a  footbridge.  Both  the  crossing  and  the 
bridge  were  private  crossings,  intended  for  the 
use  of  persons  employed  in  a  neighbouring 
manufactory.  About  thirty  yards  from  the 
crossing  was  a  box  where  a  railway  man  wns 
commonly  stationed,  who  was  sometimes  shouted 
to  by  persons  wishing  to  pass  the  level  crossing 
with  carts,  and  answered  **All  right."  The 
plaintiff,  a  boy  of  e&even  years  of  age,  who  was 
employed  at  the  manufactory,  having  occasion  to 
go  over  the  line,  was  waiting  at  the  level  crossing 
until  one  train  had  passed,  but  was  knocked 
down  and  severely  injured,  when  in  the  act  of 
crossing,  by  another  train,  which  he  had  not 
observed,  and  which  was  passing  in  the  opposite 
direction  immediately  afterwards.  At  the  trial 
there  was  evidence  that  the  bridge  was  dirty  and 
not  lighted  at  the  time  of  the  accident ;  that  the 
train  did  not  whistle;  that  the  plaintiff  Imew 
the  bridge,  having  crossed  it  sevend  times  ;  and 
that  the  man  at  the  box  used  te  bring  out  a 
stick  to  stop  him  from  going  over  the  bridge, 
but  that  when  the  accident  happened  he  was  not 
present.  There  was  no  evidence  to  ^ew  what 
the  man's  special  duties  were,  or  whether  he  had 
any  duties  in  respect  to  foot-passengers.  Upon 
this  evidence  the  learned  judge  was  asked  to 
nonsuit  the  plaintiff: — Held,  on  further  con- 
sideration, that  there  was  evidence  of  negUgence 
to  go  to  the  jury,  and  that  the  conduct  of  the 
railway  man  was  a  distinct  bseach  of  duty 
which  amounted  to  negligence  and  contributed 
to  the  accident.  Clarke  v.  Midland  By.,  43 
L.  T.  381. 

The  stations  of  the  defendants  and  of  two 
other  railway  companies  at  Bristol  adjoined,  and 
were  open  to  one  another,  and  the  passengers 
of  each  company  were  in  t^e  habit  of  passing 
directly  from  one  to  the  other,  the  whole 
area  being  used  as  common  ground  by  the 
passengers  of  all  three  companies.  While  the 
plaintiff  was  standing  on  the  defendants'  plat- 
form, on  his  way  from  the  terminus  of  one  of 
the  other  companies  to  the  booking-office  of  the 
other  company,  waiting  for  his  luggage,  a  porter 
of  the  defendants  negligently  £x>ve  a  truck 
laden  with  luggage,  and  a  portmanteau  ML  off 
and  injured  the  plaintiff: — Held,  that  as  the 
negligence  complained  of  was  an  act  of  mis- 
feasance by  a  servant  of  the  defendants  in  the 
course  of  his  employment,  the  maxim  of  respon* 
deat  superior  applied  ;  and  that,  in  the  circum- 
stances, they  were  liable.  Tlsblmtt  v.  Bristol  amd 
Exeter  By.,  40  L.  J.,  Q.  B.  78  ;  L.  R.  6  Q.  B.  73  i 
23  L.  T.  772  ;  19  W.  B.  383. 

M.  was  a  cloak-room  clerk  in  the  defendants' 
employ,  and  assisted  at  the  parcels  office;  he 
"  used  to  take  up  parcels  for  passengers  from  the 
cloak  room  to  the  train,  when  there  was  no- 
porter  there,  and  that  was  a  regular  thing  for 
him  to  do."  A  passenger  had  asked  him  to  take 
a  parcel  to  the  train,  which  he  did,  and  as  he 
was  running  back,  he  ran  against  another  porter,. 
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who  in  his  turn  came  against  the  ticket-collector, 
and  ^e  ticket-coUector  upset  the  plaintiff's  wife, 
<»usinfr  injuries  which  resulted  In  her  death.  At 
the  trial  the  plaintifE  was  nonsuited,  on  the 
ground  that  there  was  no  evidence  that  at  the  time 
of  the  accident  M.  was  acting  within  the  scope 
of  his  emplojrment.  It  was  agreed  at  the  trial 
that,  if  the  court  should  be  of  opinion  that  the 
nonsuit  was  wrong,  judgment  should  be  entered 
for  the  plaintiff  for  2362.  and  costs  :— Held,  that 
there  was  evidence  to  go  to  the  jury  that  at  the 
time  of  the  accident  M.  was  acting  within  the 
scope  of  his  employment,  that  the  nonsuit  was 
wrong,  and  that  judgment  should  be  entered  for 
the  plaintiff  as  agreed.  MUner  y.  O.  N,  Jty.,  50 
L.  T.  367. 

A  railway  porter  wheeled  a  barrow  with  luggage 
thereon  to  a  side  entrance  to  the  defendants' 
station,  and  left  it  stationary  close  to  the  top  of 
some  steps  leading  down  to  the  public  footpath 
outside.  Some  licensed  porters,  not  employed  by 
or  subject  to  the  control  of  the  defendants,  rushed 
up  the  steps — as  was  usual  when  the  constable 
whose  duty  it  was  to  keep  them  off  the  platform 
and  to  maintain  order  amongst  them  was  absent, 
as  he  was  on  this  occasion — and  in  a  struggle  for 
the  luggage  upset  the  barrow  of  trunks.  These 
tumbled  down  the  steps  and  injured  the  plaintiff, 
a  passenger,  who  was  waiting  on  the  footpath  for 
his  luggage  to  be  brought  out : — Held,  that  the 
plaintiff  was  not  entitled  to  recover.  Murphy  v. 
^.  y.  Ey.,  [1897]  2  Ir.  R.  801. 

A  railway  train,  driven  at  the  rate  of  forty 
miles  an  hour  according  to  the  general  direc- 
tions of  the  railway  company  to  the  driver,  ran 
over  and  killed  some  sheep,  which  had  strayed 
on  the  line  in  consequence  of  the  defective 
fences  of  the  company : — Held,  that,  the  train 
being  under  the  direction  and  control  of  a 
rational  agent,  the  company  was  not  liable  in 
trespass  for  the  injury,  but  tiiat  the  proper  form 
of  action  was  by  action  on  the  case,  either  for 
permitting  the  fences  to  be  out  of  repair,  or  for 
directing  the  servant  to  drive  at  sucn  a  rate  as 
to  interfere  with  the  right  of  the  sheep  to  be  on 
the  line  of  railway.  Sharrod  v.  L.  ^  N.  W,  Ry.^ 
«  BaUw.  Cas.  239  ;  7  D.  &  L.  213  ;  20  L.  J.,  Ex. 
18o  ;  14  Jur.  23. 

ill.  8ervant$  in  Charge  of  Hornt  and  Vehicles, 

Hone.] — The  plaintiff  was  driving  a  waggon 
with  three  horses  along  a  highway,  walking  in 
the  usual  way  at  the  head  of  the  leading  horse, 
on  his  proper  side  of  the  road.  The  defendant 
and  his  groom  were  riding  by  at  a  foot  pace 
(meeting  the  waggon  on  the  vrrong  side),  when 
just  as  he  passed  the  plaintiff,  the  g^oom  touched 
nis  horse  with  his  spur  and  the  horse  kicked  out 
and  struck  the  plaintiff : — Held,  that  the  act  of 
using  the  spur  when  so  near  to  the  plaintiff  was 
such  an  improper  act  on  the  part  of  the  groom 
as  to  justify  the  jury  in  finding  the  defendant  to 
have  been  guilty  of  negligence.  Northx,  Smith, 
10  C.  B.  (N.8.)  572  ;  4  L.  T.  407. 

A  person  occasionally  employed  by  the  defcn- 
dant  as  his  servant,  being  sent  out  by  him  on  his 
business,  took  the  horse  of  another  person,  in 
whose  service  he  ^so  worked,  and,  in  going,  rode 
over  the  plaintiff.  At  the  trial,  it  was  left  for 
the  jury  to  say,  whether  or  not  the  horse  was 
taken  by  the  servant  with  the  implied  consent  or 
Authority  of  the  defendant ;  and  they  having 
found  a  verdict  for  the  plaintiff,  the  court  refused 
to  grant  a  new  trial.     Gojdman  v.  Kenntll,  1 


M.  &  P.  241 ;  3  Car.  A;  P.  167  ;  6  L.  J.  (0.8.)  C.  P. 
61. 

Where  a  servant  wantonly,  and  not  in  the  exe- 
cution of  his  master's  orders,  struck  the  plaintiff's 
horses,  and  thereby  produced  an  accident,  the 
master  is  not  liable ;  but  where  he  so  struck  them 
in  the  course  of  his  employment,  although  inju- 
diciously, the  master  is  responsible.  Crofl  v. 
Alison,  4  B.  &  Aid.  590  ;  23  R.  R.  407. 

Stage  Ooaeh.] — ^The  proprietors  of  a  mail-coach 
are  answerable  for  any  injury  happening  to  a 
passenger  through  the  misconduct  of  their  driver. 
White  V.  BouUon,  Peake,  81 ;  3  R.  R.  657. 

But  coach-owners  are  not  liable  for  injuries 
happening  to  passengers  from  accident  or  mis- 
fortune, where  there  has  been  no  negligence  nor 
default  in  the  driver.  Aeton  v.  Heaven,  2  Esp. 
633  ;  5  R.  R.  750.  S.  P.,  Christie  v.  &riggs,  2 
Camp.  79  ;  Crrfts  v.  Waterhouse,  11  Moore,  133  ; 
3  Ring.  319  ;  4  L.  J.  (0.8.)  C.  P.  75  ;  28  R.  R.  631. 

The  proprietor  of  a  stage-coach  is  answerable 
for  the  negligence  of  the  driver,  from  the  usual 
place  of  taking  passengers,  not  only  till  the  coach 
arrives  at  its  destination,  but  till  the  passengers 
are  safely  set  down.  Dudley  v.  Smitn,  1  Camp. 
167  ;  10  R.  R.  661. 

The  driver  of  a  stage-coach  before  passing 
through  any  place  that  is  dangerous,  is  bound  to 
inform  the  passengers  of  the  full  extent  of  the 
danger ;  and  if  he  proceeds  without  giving  them 
this  information,  the  proprietor  is  liable  for  any 
injury  they  may  thereby  suffer,  which  they  might 
have  escaped  by  alighting.    Ih. 

If,  when  dangers  oocur,  the  driver  of  a  stage- 
coach does  not  take  the  safest  course,  the  owner 
is  responsible  for  the  mischief  which  ensues. 
Jackson  v.  TolleU,  2  Stark.  37  ;  19  R.  R.  673. 

If  a  declaration  in  an  action  against  coach 
proprietors,  for  an  injury  received  by  the  over- 
turning of  a  coach,  states  that  it  was  their  duty 
to  carry  the  plaintiff  safely  for  a  certain  hire, 
it  does  not  mean  to  carry  safely  at  all  events,  but 
will  be  sufficiently  supported  by  proof  of  the 
want  of  due  care.  Harris  v.  Cottar ,  1  Car.  &  P.  636. 

OflinibQi.j^-A  driver  of  an  omnibus  while 
driving  his  master's  omnibus  in  regular  course, 
wilfully  and  contrary  to  express  orders  endea- 
voured to  obstruct  the  passage  along  the  road 
of  another.omnibus  belonging  to  a  rival  proprietor, 
by  drawing  his  omnibus  across  the  road : — Hekl, 
this  was  such  an  act  as  the  master  was  not 
responsible  for.  Limpus  v.  London  General 
Omnihus  Co.,  1  H.  &  C.  526  ;  32  L.  J.,  Ex.  34  ; 
9  Jur.  (N.8.)  333 ;  7  L.  T.  641  ;  11  W.  R.  149— 
Ex.  Ch. 

The  fact  that  a  passenger  in  an  omnibus  is 
struck  by  the  driver's  whip  is  primft  facie  eridence 
of  negligence  by  the  driver  in  the  course  of  his 
employment ;  and  even  if  it  appears  that  the 
blow  was  struck  at  the  servant  of  another  omni- 
bus with  whom  there  had  been  a  dispute,  and 
who  had  jumped  on  the  omnibus  step  to  get 
its  number,  it  is  a  question  for  the  jury  whether 
the  blow  was  struck  by  the  driver  in  private 
spite  or  in  supposed  furtherance  of  his  employer's 
interests.  Ward  y,  London  General  Omnibus  Co., 
42  L.  J.,  C.  P.  265  ;  28  L.  T.  850— Ex.  Ch.  Affirm- 
ing, 21  W.  R.  358. 

A  passenger  was  getting  out  of  an  omnibus 
before  it  stopped,  when  the  conductor  told  her 
to  wait.  She  continued  to  move  towards  the 
door,  and  he  took  her  hand  and  supported  her  to 
the  step,  from  which  she  fell  to  the  ground  :— 
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Held,  that  this  Wat  not  such  negligenoe  on  the 
part  of  the  nerrant  as  to  render  the  master  liable. 
Lingard  y.  XirkpaMek,  16  L.  T.  246. 

frooeediagf  befon  Magittrat*— Btr  to 

Action.] — In  an  action  for  damages  against  the 
proprietors  of  an  omnibas,  in  respect  ot  injuries 
caused  by  negligence  of  their  driver,  they  pleaded 
that  plaintiff  was  awarded  and  had  accepted  a 
sum  of  money  as  compensation,  by  a  magistrate 
having  jurisdiction  to  award  the  same  : — Held,  a 
good  defence  to  the  action,  notwithstanding  such 
order  was  not  made  on  the  proprietors  ^t  on 
the  driver.  Wright  v.  London  General  Omnibue 
Cb,,  46  L.  J.,  Q.  B.  429 ;  2  Q.  B.  D.  271  ;  26 
W.  R.  647. 

Gab.]— In  an  action  against  the  registered  pro- 
prietor of  a  cab  for  the  loss  of  a  portmanteau  by  the 
negUgence  of  the  licensed  driver,  it  appeared  that 
the  arrangement  between  the  proprietor  and  the 
driver  was,  that  the  driver  paid  each  morning  a 
fixed  sum  for  the  use  of  the  cab  and  two  horses 
during  the  day,  and  was  allowed  to  keep  for  him- 
self aU  the  money  which  he  received.  The  cab 
had  upon  it  a  plate  with  the  name  of  the  defen- 
dant as  the  proprietor,  in  pursuance  of  1  A:  2 
WilL  4,  c.  22,  s.  20,  but  the  proprietor  did  not 
exercise  any  control  over  the  driver  as  to  where 
he  should  ply  with  the  cab :— Held,  that,  under 
the  circumstances  proved,  and  the  1  &  2  WilL  4, 
c.  22,  and  6  &  7  Vict.  c.  86,  the  driver  was  the 
servant  or  agent  of  the  proprietor,  with  authority 
to  enter  into  contracts  (or  the  employment  of  the 
cab,  on  which  the  proprietor  was  liable;  and 
therefore  the  action  was  rightly  brought  against 
him.  Powles  v.  Sider,  6  El.  St  Bl.  207  ;  26  L.  J., 
Q.  B.  331  ;  2  Jur.  (2T.S.)  472  ;  4  W.  B.  492. 

A  person  was  run  over  and  sustained  injuries 
through  furious  driving  on  the  part  of  a  cab 
driver,  and  brought  an  action  for  such  in- 
juries against  the  proprietor  of  the  cab.  The 
arrangement  between  the  proprietor  and  the 
driver  wns  that  the  horse  and  cao  were  entrusted 
by  the  former  to  the  latter  for  the  day,  to  be 
used  entirely  at  the  driver's  discretion  during  the 
day,  for  Uie  purpose  of  plying  for  hire.  The 
driver  was  to  pay  16#.  for  the  cab ;  all  that  he 
made  above  that  sum  was  his  perquisite  for  his 
labour,  and  any  deficiency  he  had  to  make  good 
afterwards.  There  was  no  particular  time  fixed 
for  going  out  or  returning  with  the  cab.  On 
the  day  when  the  accident  occurred,  the  driver 
was  on  his  way  back  with  the  cab  to  the  stables 
of  the  proprietor,  intending  to  return  the  cab. 
When  he  came  to  the  end  of  the  mews  in  which 
the  stables  were,  he  went  on  with  the  cab  to  a 
tobacconist's  a  little  way  off  and  purchased  some 
snuff,  and  on  his  way  back  to  the  stables  the 
accident  happened  : — ^Held,  that  the  proprietor 
was  liable  for  the  acts  of  the  driver  while  acting 
within  the  scope  of  the  purposes  for  which  the 
cab  was  intrusted  to  him,  as  a  master  for  the 
acts  of  his  servant,  and  that  the  driver  was  at 
the  time  of  the  accident  so  acting.  VenaMei  v. 
Smith,  46  L.  J.,  Q.  B.  470 ;  2  Q.  B.  D.  279 ;  36 
L.  T.  509  ;  25  W.  R.  684. 

The  provisions  of  the  Hackney  Carriage  Acts 
do  not  necessarily  impose  upon  cab  proprietors 
and  drivers  the  relation  of  roaster  and  servant. 
Where,  therefore,  by  the  terms  of  the  contract 
between  them,  such  a  relation  is  not  established, 
and,  apart  from  the  provisions  of  the  act,  they 
are  only  in  the  position  of  bailor  and  bailee,  the 
proprietor  is  not  liable  in  an  action  for  damages 


caused  by  the  negligent  driving  oi  the  driver. 
Powlei  V.  mder  (6  El.  &  Bl.  207)  and  Venahles 
T.  SmUh  (2  Q.  6.  D.  279)  distinguished.  Mng 
V.  Spurr,  51  L.  J.,  Q.  B.  106  ;  8  Q.  B.  D.  104  ; 
45  L.  T.  709 ;  80  W.  R.  152  ;  46  J.  P.  198. 

Under  the  Metropolitan  Hackney  Carriage 
Act,  1843,  so  far  as  the  public  is  concerned,  the 
proprietor  of  a  hackney  carriage  is  responsible 
for  the  acts  of  the  driver  whilst  plying  for  hire, 
as  if  the  relationship  of  master  and  servant 
existed  between  them.  Venahlei  v.  SmUh  (2 
Q.  B.  D.  279)  approved.  King  v.  London 
ImvroTod  Cab  Co.,  58  L.  J.,  Q.  B.  456;  2a 
Q.  B.  D.  281 ;  61  L.  T.  34 ;  37  W.  B.  737 ;  5» 
J.  P.  788— C.  A. 

OaxriAfs  or  OhaiM.]— A  master  is  responaible 
for  injury  resulting  from  the  negligence  of  his* 
servant  whilst  dri^g  his  cart  or  carriage,  pro- 
vided the  servant  is  at  the  time  engaged  in  the- 
business  of  his  master,  even  though  t^e  accident 
happened  in  a  place  where  his  master's  business- 
did  not  caill  him ;  but  if  the  journey  on  whidk 
the  servant  starts  is  solely  for  his  own  purposes, 
and  undertaken  without  the  knowledge  or  con- 
sent of  his  master,  the  latter  is  not  responsible. 
Mitchdl  V.  CroMtodler,  18  C.  B.  237 ;  22  L.  J.^ 
C.  P.,  100 ;  17  Jut.  716 ;  1  W.  R.  163. 

A  master  is  not  liable  in  trespass  for  the  wilfuL 
act  of  his  servant,  as  by  driving  his  master's 
carriage  against  another,  done  without  the 
direction  or  assent  of  the  master;  but  he  is- 
liable  to  answer  for  any  damage  arising  to  another 
from  the  negligence  or  unskilfulness  of  his- 
servant  acting  in  his  employ.  JtPMamu  v. 
Crichett,  1  East,  106  ;  6  R.  R.  518. 

Where  a  master  intrusts  his  servant  with  hia- 
carriage  for  a  given  purpose,  and  the  servant 
drives  it  for  another  purpose  of  his  own,  in  a. 
^direction  different  ftom  that  ordered  by  his> 
master,  and  in  doing  so  drives  over  a  person,  the 
master  is  liable  for  such  negligence.  JSeath  or 
Sleath  V.  Wilson,  2  M.  A;  Rob.  181 ;  9  Car.  &  P.  607. 

The  defendant,  who  kept  two  horses  at  a  livery 
stable,  being  desirous  of  trying  them  in  double 
harness,  hs^  them  put  into  his  carriage  and 
driven  by  a  groom  employed  at  the  stable,  whilst 
he  himself  sat  beside  the  groom.  As  the  groom 
was  driving,  the  horses  were  startled  by  a  dog 
and  became  unmanageable  to  such  an  extent 
that  the  groom  could  not  stop  them,  though  he 
still  retained  some  control  over  them.  The  groom 
endeavoured  to  turn  down  a  side  street,  but, 
failing  to  do  so,  drove  on  to  the  pavement  and 
injur^  the  plaintiff.  The  jury  naving  found 
that  there  was  no  negligence  on  the  part  of  any- 
one : — ^Held,  that  the  act  of  the  groom  in  giving^ 
to  the  horses  the  direction  which  brought  them 
on  the  pavement  and  into  collision  with  the 
plaintiff,  being  neither  negligent  nor  wilful,  did 
not  give  a  cause  of  action.  Holmes  v.  Mather^ 
44  L.  J.,  Ex.  176 ;  L.  R.  10  Ex.  261 ;  33  L.  T. 
361  ;  23  W.  R.  364. 

In  an  action  for  injuries  sustained  through  the 
negligent  driving  of  one  of  defendant's  servants^ 
the  only  question  being  whether  the  defendant 
was  responsible  for  such  negligence,  it  appeared 
that  the  defendant  was  the  proprietor  of  an  hotel 
and  shop  in  the  town  of  C,  and  kept  a  pony  and 
chaise  for  his  own  personid  use.  They  were  not 
used  for  the  purpose  of  the  defendant's  business. 
The  accident  which  occasioned  the  injuries, 
occurred  during  the  temporary  absence  of  the 
defendant,  who  had  left  a  servant,  E.,  in  charge 
of  the  shop  only,  with  authority  to  sell  goods. 
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and  generally  to  see  that  things  went  right  in 
his  ahaenoe.  The  defendant  gave  E.  no  authority 
to  drive.  Another  servant,  named  M.,  was  in 
charge  of  the  yard,  and  it  was  his  duty  to  drive 
when  defendant  required.  A  housekeeper  had 
charge  of  the  house.  While  the  defendant  was 
so  absent,  one  of  his  relatives,  Q.,  who  admit- 
tedly had  no  authority  to  act  as  his  agent,  called 
at  the  house,  and  when  leaving  E.,   at    Q.'s 


request,  drove  Q.  in  the  ponychaise  to  the  neigh 

bouring  railway  station.     When  E.  was  driving 

the  pony  and  chaise  back  from  the  station  the 

aociaent  took  place : — Held,  that  there  was  no 

evidence  proper  to  be  submitted  to  the  jury  that  wherever  they  would  be  likely  to  be' collected, 

B.  was  at  the  time  of  the  accident  acting  in  the  for  which  he  received  from  his  master  a  gratuity 


leave,  at  a  time*  when  it  is  not  wfuxted  for  the 
purpose  of  busii^ess,  and  drives  it  about  solely 
for  his  own  purposes,  the  master  will  not  be 
answerable  for  any  injury  which  he  may  da  lb. 
A  carman,  without  his  master*s  permission,  and 
for  a  purpose  of  his  own  wholly  unconnected  with 
his  master's  business,  took  out  his  master's  horse 
and  cart,  and  on  his  way  home  negligently  ran 
against  a  cab  and  damaged  it.  The  course  of  the 
employment  of  the  carman  was,  that,  with  the 
horse  and  cart,  he  took  out  beer  to  the  customers 
of  his  master,  who  was  a  brewer,  and  in  returning 
to   the   brewery   he   called   for   empty   casks 


course  of  his  employment  as  the  defendant's 
servant.  WiUon  v.  Otoeni,  16  L.  B.  Ir.  226. 
Afl&rmed  in  C.  A. 

A  van  was  standing  at  A.*s  door,  from  which 
A.'8  goods  were  unloading,  and  A.*s  gig  was 
standing  behind  the  van.  B.'s  coachman,  who 
was  driving  B.'s  carriage,  came  up,  and,  there 
not  being  room  for  the  carriage  to  pass,  the 
coachman  got  off  his  box  and  laid  hold  of  the 
van  horse's  head ;  this  caused  the  van  to  move 
and  thereby  a  packing-case  fell  out  of  the  van 
upon  the  shafts  of  the  gig  and  broke  them : — 
Held,  that  B.  was  not  liable  for  this,  as  the  coach- 
man was  not  acting  in  the  employ  of  B.  at  the 
time  of  the  accident.  ZambY.  Palk,  9  Car.  &  P. 
629. 

A  master  is  responsible  for  an  injury  occasioned 


of  Id,  each.  At  the  time  of  the  accident  the 
carman  had  with  him  two  casks  which  he  had 
picked  up  on  his  return  journey  at  a  public- 
house  which  his  master  supplied,  and  for  which 
he  afterwards  received  the  customary  Id,  :— 
Held,  that  the  carman  had  not  re-entered  upon 
his  ordinary  duties  at  the  time  of  the  accident, 
and  therefore  the  master  was  not  liable.  Bayngr 
V.  MUcheU,  2  C.  P.  D.  367  ;  26  W.  B.  633. 

A  wine  merchant  sent  his  clerk  with  his  horse 
and  cart  under  the  care  of  his  carman,  to  deliver 
wine  and  bring  back  empty  bottles.  On  their 
return,  when  within  a  qusjiier  of  a  mile  from 
his  master's  stable,  the  carman,  at  the  request  of 
the  clerk  and  for  his  business,  drove  the  horse 
and  cart  in  another  direction,  and  when  two 
miles  from  the  stable  injured  a  person  by  n^li- 


by  negligent  driving  of  his  servant,  where  he  is  I  gent  driving :— Held,  that  the  master  was  not 
acting  at  the  time  in  his  service,  and  in  a  manner  |  liable,  as  the  act  of  the  servant  was  not  done  in 


impliedly  sanctioned  by  him.    Patten  v.  Rea^ 
2  C.  B.  (K.8.)  606 ;  26  L.  J.,  G.  P.  235 ;  3  Jur. 
(N.8.)  892  ;  5  W.  B.  689. 
A.,  the  general  manager  of  a  defendant,  pro- 

Erietor  of  a  horse  repository,  was  possessed  of  a 
orse  and  gig,  which  were  kept  for  a  time  upon 
the  defendant's  premises  free  of  charge,  and 
were  used  by  A.  in  the  conduct  of  the  defendant's 
business.  In  going  Twithout  the  knowledge  of 
the  defendant)  upon  his  business,  with  the  horse 
and  gig,  A.  drove  against  and  killed  the  plaintiff's 
horse: — ^Held,  that  the  defendant  was  respon- 
sible ;  and  that  it  was  immaterial  that  A.  was 
also  going  on  private  business  of  his  own.    lb . 

Trespass  lies  against  a  master  for  the  act  of 
his  servant,  where,  while  the  servant  is  driving 
his  master  in  a  gig,  the  horse  runs  away  and 
does  damage.  Chandler  v.  Broughton,  1  C.  &  M. 
29 ;  3  Tyr.  220  ;  2  L.  J.,  Ex.  26. 

Cart.] — ^A  herd  got  leave  from  his  master  to  go 
for  the  day  to  a  neighbouring  town  to  transact 
business  of  his  own,  and  borrowed  his  master's 
horse  and  tax-cart  for  the  purpose.  He  after- 
wards proposed,  and  the  master  assented,  that 
he  should  bring  home  some  meat  from  the  town 
for  the  master.  He  drove  the  horse  and  tax-cart 
•o  negligently  that  he  injured  the  plaintiff : — 
Held,  in  an  action  against  the  master  for  the 
negligence  of  the  servant,  that  the  court  could 
not  hold  as  a  matter  of  law,  upon  the  evidence, 
that  the  master  was  responsible  for  the  negligence 
of  the  servant.  Cormiek  v.  Digby^  Ir.  B.  9  C.  L. 
667. 

I^  a  servant  in  driving  his  master's  cart,  on  his 
master's  business,  makes  a  detour  from  the  direct 
road  for  some  purpose  of  his  own,  his  master  will 
be  answerable  for  any  injury  occasioned  by  his 
negligent  driving  while  so  out  of  the  road.  Joel 
T.  Morison,  6  Car.  &  P.  601. 

But  if  a  servant  takes  his  master's  cart  without 


the  course  of  his  employment,  but  on  a  new  and 
an  independent  journey.  Storey  v.  Ashton,  10 
B.  &  8.  337  ;  38  L.  J.,  Q.  B.  223  ;  L.  B.  4  Q.  B. 
476  ;  17  W.  B.  727. 

In  an  action  for  damage  done  to  the  plaintiff's 
cabriolet,  against  which  the  defendant's  cart  was 
driven,  the  defendant  will  be  liable,  although  it 
should  appear  that  his  servant  was  not  driving  at 
the  time  of  the  accident,  but  had  entrusted  the 
reins  to  a  stranger  who  was  riding  with  him,  and 
who  was  not  in  the  service  of  the  defendant. 
Booth  V.  MieteTj  7  Car.  &  P.  66. 

The  defendant  sent  out  with  a  horse  and 
cart  for  the  delivery  of  parcels  a  driver,  whose 
duty  it  was  to  drive  the  cart,  and  a  youth  whose 
duty  it  was  to  deliver  the  parcels,  but  not  to 
drive  at  aU.  The  driver  left  the  cart,  and  during 
his  absence  the  youth,  in  order  to  further  the 
defendant's  business,  proceeded  to  turn  the  cart 
round,  and  while  so  doing  caused  injury  to  the 
plaintiff's  vehicle : — ^Held,  that  the  negligence  of 
the  driver  in  leaving  the  cart  without  proper 
attendance  was  an  effective  cause  of  the  hijury, 
and  timt  the  defendant  was  liable  foi  that 
negligence;  and  that  his  liability  was  not 
removed  by  the  intervention  of  the  act  of  the 
youth  outside  the  scope  of  his  employment,  which 
was  the  proximate  cause  of  the  injury.  Engelhart 
V.  Farrant,  66  L.  J.,  Q.  B.  122  ;  [1897]  1  Q.  B. 
240  ;  75  L.  T.  617  ;  46  W.  B.  179--C.  A. 

In  an  action  for  death  caused  or  injuries  sus- 
tained, through  being  run  over  by  a  vehicle 
driven  by  a  servant,  evidence  that  he  might  have 
seen  the  plaintiff  or  the  deceased  in  time  to  pull 
up,  if  he  had  not  been  looking  at  his  horses  owing 
to  the  want  of  a  skid  in  going  down  hill,  is  suffi- 
cient evidence  of  negligence ;.  and  even  although 
there  was  some  negligence  on  the  part  of  the 
deceased  in  crossing  the  road,  yet  the  master  is 
liable  if  his  servant,  by  the  exercise  of  reasonable 
care,  could  have  seen  the  deceased  and  avoided 
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the  accident.  Springett  y.  Ball,  4  F.  &  F. 
472. 

Priyity  of  Cknitraot.]~The  plaintifE,  a 

person  of  full  age,  contracted  with  the  defen- 
dant to  carry  goods  for  her  in  his  cart.  The 
defendant  sent  his  servant  with  the  cart,  and  the 
plaintiff,  by  the  permission  of  the  servant,  but 
without  the  defendant's  authority,  rode  in  the 
cart  with  her  goods.  On  the  way  the  cart  broke 
down,  and  the  plaintiff  was  thrown  out  and 
severely  injured  : — Held,  that,  as  the  defendant 
had  not  contracted  to  carry  the  plaintiff,  and  as 
she  had  ridden  in  the  cart  without  his  authority, 
he  was  not  liable  for  the  personal  injury  she  had 
sustained.  Lygo  v.  Newhold,  9  Ex.  802 ;  2 
C.  L.  R.  449  ;  23  L.  J.,  Ex.  108  ;  2  W.  R.  158. 

Pleadings.  ] — ^A  declaration  which  charges 

the  defendant  with  having  negligently  driven  his 
cart  against  the  plaintiff's  horse  is  supported  by 
evidence  that  the  defendant's  servant  drove  the 
cart.  Brneher  v.  Formontf  6  Term  Rep.  669 : 
3  R.  R.  303. 


iv.  SertanU  in  Charge  of  Harbours  and 

Bocks, 

Harbour-master.] — The  R., which  was  anchored 
in  F.,  outer  harbour,  having  to  be  beached  in  the 
inner  harbour,  S.,  the  harbour-master,  directed 
the  master  of  the  R.  where  to  beach  her.  Before 
the  R.  left  the  outer  harbour,  S.  came  on  board, 
although  a  Trinity-house  pilot  was  on  board,  and 
when  she  had  arrived  near  the  place  where  she 
had  to  be  beached,  gave  directions  as  to  the 
lowering  of  her  anchor.  The  R.  overran  her 
anchor  and  grounded  on  it.  sustaining  damage. 
In  an  action  against  the  harbour  commissioners 
and  S.,  the  court  found  as  a  fact  that  there  was 
negligence  on  the  part  of  S.,  and  that  the  place 
where  the  R.  grounded  was  outside  the  juris- 
diction of  the  harbour  commissioners: — Held, 
that  the  duties  of  the  harbour-master  comprised 
directions  as  to  the  mooring  and  beaching  of 
vessels ;  that  by  giving  directions  when  he  went 
on  board,  S.  had  resumed  the  functions  as 
harbour-master,  and  that  he  and  the  commis- 
sioners were  therefore  liable  for  the  damage 
done  to  the  R.  The  Blumna,  54  L.  J.,  P.  72 ; 
10  P.  D.  131  ;  53  L.T.  30  ;  38  W.R.  794;  5  Asp. 
M.  0.  460— C.  A. 

A  ship  having  sustained  an  injury  which  made 
it  necessary  that  she  should  be  grounded,  the 
acting  harbour-master  suggested  or  permitted 
that  she  should  be  grounded  in  a  lock  which  had 

Ereviously  been  used  for  a  like  purpose.  The 
arbour-master  represented  that  &e  bottom  of 
the  lock  was  even,  and  that  the  operation  could 
safely  be  performed.  There  was,  however,  a  siU 
several  inches  high  at  the  bottom,  and  the  ship 
being  fully  laden,  her  keel  was  broken  and  the 
hull  strained.  I'he  owners  sued  the  dock  com- 
pany for  damages : — Held,  that  the  harboiir- 
master  was  acting  within  the  scope  of  his 
authority  in  permitting  this  use  of  the  lock ; 
that  the  company  was  responsible  for  his  repre- 
sentation, and  that  he  was  guilty  of  negligence. 
Ths  Apollo,  LiUle  v.  Port  Talbot  Co,,  61  L.  J., 
P.  25 ;  [1891]  A.  C.  499  ;  65  L.  T.  690 ;  7  Asp. 
M.  C.  115  ;  56  J.  P.  820— H.  L.  (E.) 

Foreman  of  Dockyard— Liability  of  Govern- 
ment OfiLoials.] — A  barge  belonging  to  the 
plaintiffs  was  moored  in  Chatham  I><x:kyard  at 


a  berth  pointed  out  by  the  foreman,  and  the 
barge  was  there  damajged.  In  an  action  to 
recover  the  amount  of  the  damage  from  the 
port  admiral,  the  admiral  superintendent,  and 
the  queen*s  harbour-master  of  Chatham  dock- 
yard, being  the  officials  in  charge  of  the  dock- 
yard, the  jury  found  that  the  berth  was  imoife, 
and  gave  a  verdict  for  the  plaintiffs : — ^Held, 
that  there  being  no  act  of  parliament  and  no 
order  in  council  rendering  the  defendants  liablei 
their  liability  must  be  decided  on  common  law 
principles,  and  that  the  doctrine  of  **  respondeat 
superior  "  does  not  apply  in  such  a  case,  but  the 
doctrine  of  invitation  does  apply,  and  as  there 
was  no  evidence  that  the  def endimts  invited  tiie 
plaintiff  to  moor  the  barge  where  they  did,  the 
defendants  were  not  liable,  and  judgment  must 
be  for  them.  Wright  v.  Lethbridge,  63  L.  T. 
572  ;  6  Asp.  M.  C.  558— C.  A. 

Traffic  Foreman— Authority  of] — The  plain- 
tiff's ship,  the  C,  was  ordered  by  the  defendant 
company,  the  consignees  of  the  C.*s  cargo,  to 
proceed  to  the  defendant's  wharf  to  discharge. 
On  her  arrival  the  defendant's  traffic  foreman 
wrote  to  her  master  saying  he  could  bring  the 
C.  to  the  wharf  at  a  certain  time,  and  stating 
the  then  depth  of  the  water,  and  asking  him  to 
inform  the  pilot  thereol  On  the  C.  proceeding 
to  the  wharif,  but  before  she  got  into  her  berth, 
she  grounded  on  a  ridge  of  mud  which  had  been 
formed  between  the  berth  next  the  quay  and 
another  outside  it,  and  sustained  the  damage  in 
respect  of  which  her  owners  now  sued  the  whar- 
fingers : — Held,  that  even  if  there  had  been  any 
misrepresentation  the  traffic  foreman  had  no 
authority  to  make  it.  The  Callume,  59  L.  T. 
901  ;  6  Asp.  M.  C.  359.  But  see  &  61  in  C.  A., 
58  L.  J.,  P.  76  ;  14  P.  D.  138  ;  38  W.  R,  165. 

V.  Other  Servants. 

Carman  deliyering  Coals — Removal  of  Plate 
in  Footway.] — The  carman  of  a  coal  merchant, 
for  the  purpose  of  delivering  coals  at  the  premises 
of  a  customer,  removed  an  iron  plate  in  the  foot- 
way which  covered  an  opening  communicating 
with  the  coal  cellar.  The  plaintiff  was  passing 
along  the  footway  at  the  time.  The  carman 
gave  her  no  warning  that  the  plate  was  taken  up, 
and  in  consequence  of  his  negligence  in  not 
taking  due  precautions,  without  any  want  of  due 
care  on  her  part,  she  fell  into  the  opening  and 
sustained  injuries  : — Held,  in  an  action  against 
the  coal  merchant  for  negligence,  that  he  was 
responsible,  as  the  carman  was  acting  as  his 
servant  in  the  delivery  of  the  coals.  Whiteley  v. 
Pepper,  46  L.  J.,  Q.  B.  436  ;  2  Q.  B.  D.  276  ;  36 
L.  T.  588  ;  25  W.  R.  607. 

Berrant  deliyering  Goods — ^Tnick  left  on  Boad 
— Intoxication.] — ^A  comf actor  was  absent  from 
his  shop,  and  during  his  absence  his  sister 
managed  his  business.  She  wanted  to  send  out 
some  corn  to  a  customer,  and  for  this  purpose 
employed  a  person  who  occasionally  worked  for 
her  brother,  and  who  at  the  time  of  such  employ- 
ment was  in  a  state  of  inebriety.  This  man^ 
contrary  to  the  practice  of  the  comfactor's  shop, 
took  out  the  com  on  a  small  warehouse  truce, 
which  he  negligently  left  on  the  road,  whereby  a 
person  driving  along  in  a  chaise  was  injured  :— 
Held,  that  the  corn^tor  was  liable  in  an  action 
at  the;  suit  of  this  person,  on  the  ground  that 
the  employment  of  a  tipsy  man  was  an  act  of 
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negligence,  and  that  by  snch  employment  he  set 
the  whole  Uiing  in  motion,  and  must  therefore 
be  answerable  for  the  oonsequenoes.  Wanttall 
T.  Pooley,  6  C.  &  F.  910,  n. 


Foreman  of  Bteredoro— Asiiiting  Carman.! — 
A  stevedore  employed  to  ship  iron  rails  had  a 
foreman  whose  duty  it  was  (assisted  by  laboarers) 
to  carry  the  rails  from  the  quay  to  the  ship  after 
the  carman  had  brought  them  to  the  quay  and 
unloaded  them  there.  The  carman  not  unloading 
the  rails  to  the  foreman*s  satisfaction,  the  latter 
got  into  the  cart  and  threw  out  some  of  them  so 
negligently  that  one  fell  upon  and  injured  a 
person  who  was  passing  by  : — Held  (per  Grove 
and  Denman,  JJ.,  Brett,  J.,  dissentiente),  that 
there  was  eridence  for  a  jury  that  the  foreman 
was  acting  within  the  scope  of  his  employment, 
so  as  to  render  the  stevedore  responsible  for  his 
acts.  Bums  v.  PouUom  or  PoulMUy  42  L.  J., 
C.  P.  302 ;  L.  B.  8  C.  P.  663  ;  29  L.  T.  329  ;  22 
W.  B.20. 

Pilot — Damage  to  Oyster  Beds.] — ^A  ship  in 
charge  of  a  compulsory  pilot  was  at  high  water 
brought  into  and  anchored  by  the  pilot  in  a  river 
in  which  there  were  oyster  beds,  the  existence  of 
which  was  Imown  to  the  pilot.  The  place  where 
ahe  was  anchored  was  not  the  usual  and  customary 
place  for  vessels  of  her  size  and  draught  to  anchor 
in.  At  low  water  she  grounded,  and  thereby  did 
damage  to  an  oyster  bed.  On  notice  of  the  existence 
of  the  oyster  bed  being  given  to  the  master,  he 
took  all  reasonable  means  to  remove  the  ship  as 
speedily  as  possible.  In  an  action  by  the  lessee 
of  the  oyster  bed  against  the  shipowner  and  the 
pilot : — Held,  that  the  act  of  the  pilot  in  anchoring 
the  ship  where  he  did  was  negligence  which  made 
him  liable,  but  that  the  ship  was  not  liable  be- 
cause the  master's  duty  on  receiving  notice  of  the 
existence  of  the  oyster  bed  was  to  take  all  reason- 
able measures — ^not  extraordinary  measures — to 
remove  his  ship,  and  this  he  had  done.  The 
Oetavia  Stella,  67  L.  T.  682  ;  6  Asp.  M.  C.  182. 

Clerk — Overflow  of  Water  from  Lavatory.] — 
The  defendants  sublet  to  the  plaintiffs  the  lower 
rooms  of  their  house,  while  they  retained  the 
upper  rooms  for  carrying  on  their  own  business. 
In  these  upper  rooms  there  was  a  lavatory  for 
the  use  of  the  defendants'  clerks,  the  key  of 
which  was  kept  by  the  defendants'  foreman. 
This  foreman,  leaving  off  work  at  seven  o'clock, 
went  at  ten  minutes  past  seven  to  the  lavatory  to 
wash  his  hands.  Turning  on  the  tap,  and  finding 
no  water,  he  went  away  without  turning  the  tap 
off.  When  the  water  was  turned  on  next  morn- 
ing it  overflowed,  went  through  the  floor,  and 
damaged  Uie  plaintiff's  goods  in  the  room  below. 
The  jury  found  that  the  damage  was  caused  by 
the  negligence  of  the  clerk  in  leaving  the  tap 
open  : — Held,  that  the  defendants  were  liable 
for  the  damage  so  caused  by  the  negligence  of 
their  clerk,  upon  the  ground  that  wheUier  the 
use  of  the  lavatory  by  the  clerk  was  or  was  not 
within  the  scope  of  his  authority,  it  was  at  all 
events  an  incident  to  his  employment,  so  as 
to  render  his  employer  liable  for  the  damage 
resulting  from  his  negligence  in  such  use.  Muddi- 
man  v.  Smith,  60  L.  T.  708  ;  37  W.  B.  628  ;  63 
J.  P.  618. 

The  plaintiffs  occupied  premises  beneath  the 
offices  of  the  defendants,  who  were  solicitors. 
One  of  the  defendants  had  a  room  of  the  offices, 
and  in  it  was  a  lavatory  for  his  own  use  exclu- 


sively, and  his  orders  to  his  clerks  were  that  no 
clerk  should  come  into  his  room  after  he  had  left. 
A  clerk  went  into  the  room  to  wash  his  hands  at 
the  lavatory  after  his  employer  had  left,  turned 
the  water  tap,  and  negligently  left  it  so  that 
water  flowed  from  it  into  Uie  pjaintifb'  premises 
and  damaged  them.  In  an  action  for  negligence : 
— Held,  that  the  act  of  the  clerk  was  not  within 
the  scope  of  his  authority,  or  incident  to  the 
ordinary  duties  of  his  employment,  ind  that 
there  was  no  evidence  of  negligence  for  which 
the  defendants  were  liable.  StewTU  v.  Woodtoard, 
60L.J.,  Q.  B.  231;  6Q.  B.D.318;  44L.T.163; 
29  W.  B.  606  ;  45  J.  P.  603. 

Servant  in  Oeenpation  of  Promiiet — Sottiag 
on  Tire.] — By  the  law  of  Scotland,  a  tenant  is 
liable  to  his  landlord,  if  premises  demised  are 
burnt  down  by  the  negligence  or  misconduct  of 
the  tenant's  servant,  in  the  ordinary  scope  of  his 
employment.  The  defendant's  servant  burnt 
down  a  house  demised  to  the  defendant,  in  Scot- 
land, by  lighting  furze  and  straw,  with  a  view  to 
cleanse  a  chimney  which  smoked,  although  she 
had  been  cautioned  against  the  danger  of  such  a 
proceeding.  In  an  action  brought  against  the 
defendant  by  his  landlord  for  this  injury  : — Held, 
that  it  was  properly  left  to  the  jury  to  say 
whether  the  servant  was  acting  within  the 
general  scope  of  her  duty  ;  and  the  jury  having 
found  for  the  defendant,  the  court  refused  to 
grant  a  new  trial  WKenaie  v.  M'Leod,  10  Bing. 
386  ;  4  M.  &  Scott,  249 ;  8  L.  J.,  C.  P.  79. 

A  defendant,  having  purchased  some  timber  of 
the  plaintiff,  a  timber  merchant,  was  permitted 
by  the  plaintiff  to  use  a  shed  of  the  plaintiff's 
for  the  purpose  of  working  up  the  timber.  The 
defendant,  with  the  knowledge  of  the  plaintiff, 
employed  a  carpenter  to  work  up  the  timber  in 
the  shed ;  the  carpenter,  in  lighting  his  pipe,  set 
fire  to  the  shed,  which  was  burnt  down  : — Held, 
first,  that  the  defendant's  right  to  use  the  sheet 
was  not  a  letting  by  the  p&intiff,  but  a  mere 
licence  to  use  the  shed.  Williams  v.  Jones,  3 
H.  &;  C.  266 ;  33  L.  J..  Ex.  297.  Affirmed,  8 
H.  &  C.  602  ;  11  Jur.  (K.s.)  843  ;  13  L.  T.  300  ; 
13  W.  B.  1023— Ex.  Ch. 

Held,  secondly,  that  the  negligence  of  the 
carpenter  in  setting  the  shed  on  fire  was  not  in 
the  course  of  his  employment  as  the  defendant's 
servant  so  as  to  renaer  the  defendant  liable.   lb, 

Beryant  of  Bailee.] — The  bailee  for  hire  of  a 
chattel  is  responsible  to  the  bailor  for  damage 
done  to  the  chattel  through  negligence  of  the 
bailee's  servant,  though  not  done  in  the  course  of 
his  employment.  CoupS  Ch,  v.  Maddick,  60 
L.  J.,  Q.  B.  676  ;  [1891]  2  Q.  B.  413 ;  66  L.  T. 
489  ;  66  J.  P.  39. 

The  defendants'  hall  was  hired  for  the  purpose 
of  an  evening  concert,  at  which  the  plaintiff  was 
to  take  part  as  one  of  the  orchestra.  There  was 
no  agreement  between  the  hirer  of  the  hall  and 
the  defendants  as  to  the  use  of  the  hall  for  a 
rehearsal,  but  a  rehearsal  in  which  the  plaintiff 
took  part  was  held,  without  objection,  in  the 
afternoon  of  the  day  fixed  for  the  concert  The 
plaintiff,  after  the  rehearsal,  placed  the  instru- 
ment he  had  been  playing  in  an  ante-room,  in  a 
secure  position,  but  without  any  notice  to  the 
def  end^ts  or  their  hall-keeper.  In  the  evening, 
the  hall-keeper,  in  the  course  of  his  duty,  went 
to  the  ante-room  to  turn  on  the  gas  at  the  meter 
and  had  to  move  the  instrument,  which  he  then 
placed  in  another  part  of  the  room  as  carefully 
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as  he  oonkL  The  instnuneiit  fell  and  was 
damaged : — ^Held,  (L)  that  there  was  no  hailment 
between  the  parties ;  (ii.)  that  it  was  not  within 
the  scope  of  the  hall-keeper's  employment  to 
take  care  of  the  instrument ;  and  (iii)  that  there 
was  no  evidence  of  negligence  pn  the  part  of  the 
hall-keeper.  J^Teutoith  v.  Over  3arwen  Induitrial 
Society,  63  L.  J.,  Q.  B.  290  ;  10  B.  588  ;  70  L.  T. 
874. 

Servant  of  Highway  Board— Heap  of  Btonst 
by  Boadsido.] — The  defendants,  a  highway  board, 
had  left  a  heap  of  stones  on  the  side  of  a  road 
within  their  junsdiction ;  their  servant  in  placing 
the  stones  there  had  allowed  them  to  project  into 
the  road.  A  person  while  driving  on  a  dark 
night  drove  against  the  stones  and  was  killed.  In 
an  action  under  Lord  Campbell's  Act: — ^Held, 
that  the  defendants  were  liable  for  the  act  of 
their  servant.  T¥4fker  v.  Aashridge  Hightoay 
Board,  63  J.  P.  87. 

Sorvant  in  charge  of  Bog— Seionter.]— If  the 

owner  of  a  dog  appoints  a  servant  to  keep  it,  the 
servant's  knowledge  of  the  dog's  ferocity  is  the 
knowledge  of  the  master.  Baldufin  v.  Quella, 
41  L.  J.,  Ex.  167  ;  L.  R.  7  Ex.  825 ;  26  L.  T.  707  ; 
21  W.  U.  16.    See  also  AiriMALB. 


vi.  Acts  of  Cbntraetore  and  their  Servants, 

A  person  who  employs  a  contractor  to  do  a 
particular  act  is  liable  for  the  injurious  acts  of 
the  contractor  which  flow  out  of  the  fulfilment  of 
the  contract.  Pitte  v.  Xingebridge  Highway 
Board,  25  L.  T.  195  ;  19  W.  R.  884. 

The  defenduit  employed  P.  to  clean  out  a 
drain  which  was  on  the  defenduit's  land.  P. 
was  not  in  the  defenduit's  service,  but  was  a 
common  labourer,  selected  by  the  defendant  on 
account  of  his  having  dug  the  drain  originally. 
P.  cleaned  out  the  dndn  without  assistance  from 
any  other  person,  and  without  the  further  direction 
or  inspection  of  the  defendant  He  received  five 
shillings  for  the  job  from  the  defendant.  In  the 
course  of  cleaning  out  the  drain  P.  took  up  part 
of  an  adjoining  highway  and  replaced  the  same 
in  an  improper  manner  and  with  insufficient 
materials,  in  consequence  of  which  the  plaintiffs 
horse,  passing  along  the  highway,  was  injured  : 
— Held,  that  in  these  circumstances  P.  was  not  an 
independent  contractor,  but  was  acting  as  the 
servant  and  under  the  control  of  the  dd^endimt, 
and  consequently  that  the  defendant  was  respon- 
sible for  the  injury.  Sadler  v.  HenUch,  4  EI.  &  Bl. 
570 ;  3  C.  L.  R.  760  ;  24  L.  J.,  Q.  B.  138  ;  1  Jur. 
(N.8.)677;  3W.R.  181. 

A  captain  of  a  vessel  employed  a  stevedore  to 
unload  his  vesseL  The  stevedore  employed  his 
own  labourers,  amongst  whom  was  the  plaintiff, 
and  also  one  of  the  crew,  named  Davis,  whom  he 
paid,  and  over  whom  he  had  entire  control,  to 
assist  them  in  unloading.  The  plaintiff  while 
engaged  in  the  work  was  injm^  through  the 
negligence  of  Davis: — Held,  that  the  captain 
was  not  responsible  for  the  injury.  Murray  v. 
Ourrie,  40  L.  J.,  0.  P.  26  ;  L.  R.  6  C.  P.  24  ;  23 
L.  T.  657  ;  19  W.  R.  104. 

A  lessee  of  a  ferry  hired  of  the  defendant  a 
steamer,  with  a  crew  to  ply  to  and  fro.  The 
plaintiff  purchased  of  the  lessee  of  the  f  eny  a 
season  ticket,  and  while  on  board  the  vessel, 
was  injured  by  the  breaking  of  a  rope  through 
the  negligence  of  the  crew : — Held,  that  the 
*ew  remained  the  servants  of  the  defendant. 


and  that  he  was  therefore  liable  to  the  plaintiff 
for  the  negligence.  BaiyeU  v.  Tyrer,  £L  BL  k. 
EL  899  ;  28  L.  J.,  Q.  B.  52 ;  5  Jar.  (VA)  836  ; 
6  W.  R.  684. 

Held,  also,  that  the  liability  of  the  defendant 
in  such  a  case  is  independent  of  any  oontract,. 
and  that  it  was  immaterial  whether  the  purchase- 
of  the  ticket  was  from  the  lessee  or  the  defen- 
dant,   lb. 

The  defendants  sent  a  barge  under  the  man- 
agement of  their  lighterman  to  a  wharf  for  the 
purpose  of  being  loaded.  He  was  unable  to  get 
up  to  it,  in  consequence  of  a  barge  belonging  to- 
the  plaintiff  lying  in  the  way,  without  any  one 
in  charge  of  it  The  foreman  of  the  wharf  told 
him  to  shove  the  other  barge  away,  as  it  had  no 
business  there,  and  to  bring  his  alongside.  He 
then  moved  the  plaintiff's  baige  from  the  wharf, 
and  made  it  fast  to  a  pile  in  the  river.  W^hen 
the  tide  went  down,  tne  barge  setUed  upon  a 
projection  in  the  bed  of  the  river,  and  was^ 
injured : — Held,  that  the  defendants  were  respon- 
sible, as  the  lighterman  in  doing  the  act  com- 
plained of  was  acting  as  their  servant.  Page  v^ 
Defriee,  7  B.  Ac  S.  137. 

A  master  porter,  employed  by  a  merchant  at 
Liverpool  to  hoist  or  lower  goods,  cannot  be 
oonsiaered  in  the  light  of  a  bailee,  but  of  a 
servant ;  and  the  party  employing  him  is  liable 
for  any  injury  caused  through  his  negligence  or 
want  qI  skilL  Randleeon  v.  Murray,  3  N.  &  P. 
239  ;  8  A.  &  E.  109  ;  1  W.  W.  &  H.  149  ;  7  L.  J.^ 
Q.  B.  132  ;  2  Jur.  324. 

D.  contracted  with  the  defendants,  an  urban 
authority,  to  supply  by  the  day  a  driver  and 
horse  to  drive  and  dniw  a  watering-cart  belonging^ 
to  the  defendants.   The  driver  was  employed  and 

Said  by  D.,  and  was  not  under  the  defendants* 
irection  or  control  otherwise  than  that  their 
inspector  directed  him  what  streets  to  water.  In 
an  action  to  recover  damages  for  injuries  caused 
by  the  negligent  conduct  of  the  driver  whilst  in 
charge  of  the  cart : — ^Held,  that  the  defendants- 
were  not  liable.  Quarwum  v.  Burnett  (6  M.  k,  W. 
499)  followed  ;  Beurhe  v.  White  Mou  CbUiery  Co^ 
(2  C.  P.  D.  206)  distinguished.  Jwm  v.  Liter-^ 
pool  Corporatum,  54  L.  J.,  Q.  B.  345  ;  14  Q.  B.  D» 
890 ;  33  W.  R.  561 ;  49  J.  P.  311. 

Where  a  person  was  hired  and  paid  by  W.  as  a 
driver  of  a  horse  kept  by  its  ownerif or  the  service 
of  the  defendant,  but  which  the  owner  could  use 
as  he  liked  when  the  defendant  did  not  require 
it : — ^Held,  that  the  driver  was  not  the  servant  of 
the  defendant,  and  that,  an  accident  having 
happened  through  the  servant's  negligence  when 
he  was  not  out  on  the  defendant's  service,  the 
defendant  was  not  liable.  NiehoUon  v.  Marrieon, 
4  W.  R.  459. 

A  butcher  who  had  purchased  a  beast  at. 
Smithfieki  in  the  city  of  London,  employed  a 
licensed  drover  to  drive  it  home.  By  the  by- 
laws of  the  city,  such  beasts  must,  within  the 
limits  of  the  city,  be  driven  by  licensed  drovers, 
unless  driven  by  the  purchasers  themselves^ 
The  drover  employed  a  cx)y  to  drive  the  beast,, 
and  through  the  boy  negligently  driving  the 
beast,  after  it  had  passed  the  limits  of  the  city, 
it  ran  into  the  plaintiff's  premises  and  damaged 
his  property : — -Held,  that  although  the  damage 
was  not  done  within  the  city,  the  boy  was  not 
to  be  deemed  the  servant  of  the  owner  of  the 
beast,  and  that  the  owner  therefore  was  not 
liable.  MUligan  v.  Wedge,  4  P.  &:  D.  714 ;  1 
Q.  B.  714  ;  12  Ad.  k  E.  737  ;  10  L.  J.,  Q.  B.  19. 

The  defendant  sent  some  bales  of  cotton  to  % 
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warehouse,  and  they  were  piled  there  by  his 
men,  under  the  direction  of  the  warehonseman^i 
foreman.  Owing  to  a  fault  in  the  piling,  the 
pile  fell  and  hurt  the  plaintifl : — Hela,  that  the 
defendant  was  not  liaole.  Murphy  v.  Caralli^ 
3  H.  &:  C.  462  ;  34  L.  J.,  Ex.  14  ;  10  Jur.  (M.B.) 
1207  ;  13  W.  K.  166. 

The  defendant  engaged  the  services  of  8.,  a 
thatcher,  for  a  certain  period  at  weekly  wages, 
for  the  purpose  of  hiring  him  out  to  do  thatcmng 
work  for  his  profit.  8.  having,  during  the  period, 
thatched  some  stacks  of  wheat  for  tiie  plaintiff, 
for  which  work  the  defendant  churned  and 
received  payment: — Held,  that  the  defendant 
was  responsible  to  the  plaintiff  for  injury  to  the 
wheat,  occasioned  by  the  negligent  manner  in 
which  8.  did  the  work.  I&lmst  v.  Onion^  2 
C.  B.  Cn.8.)  790 ;  26  L.  J.,  C.  P.  261. 

The  appellant  and  respondent  were  owners  of 
adjoining  houses,  between  which  was  a  partv 
wall.  The  appellant's  house  also  adjoined  B.  s 
house,  and  between  them  was  a  piuty  walL 
The  appellant  employed  a  builder  to  puU  down 
his  house  and  rebmld  it.  In  the  course  of 
rebuilding,  the  builder's  workmen,  in  fixing  a 
staircase,  negligently  and  without  the  knowledge 
of  the  appellant,  cut  into  the  party  wall  between 
the  appietlant's  house  and  B.\  house,  in  conse- 
quence of  which  the  appellant's  house  feU,  and 
the  fall  injured  the  respondent's  house.  The 
cutting  of  the  party  wall  was  not  authorised  hy 
the  contract  between  the  appellant  and  his 
builder: — Held,  that  the  appellant  could  not 
get  rid  of  responsibility  by  delegating  the  per- 
formance to  a  third  person,  and  was  liable  to 
the  respondent  for  the   injury  to  his   house. 


Botoer  v.  Peate  (1   Q.  B.  D,^  commented  on. 

*.  J.,  Q.  B.  719;  8  App. 
Gas.  443 ;  49  L.  T.  189  ;  31  W.  B.  725  ;  47  J.  P. 


Hughes  V.  Percival^  62  L. 


772— H.  L.  (E.) 

The  defendant,  a  contractor  under  a  district 
board,  was  engaged  in  constructing  a  sewer,  and 
employed  men  with  horses  and  carts.  The  men 
so  employed  were  allowed  an  hour  for  dinner, 
but  were  not  permitted  to  go  home  and  dine  or 
to  leave  their  norses  and  carts.  One  of  the  men 
went  home  about  a  quarter  of  a  mile  out  of  the 
direct  line  of  his  work  te  his  dinner,  and  left  his 
horse  unattended  in  the  street  before  his  door. 
The  horse  ran  away  and  damaged  certain  railings 
belonging  to  the  plaintiff : — Held,  that  it  was 
properly  left  to  tne  juiy  to  say  whether  the 
driver  was  acting  within  the  scope  of  his  employ- 
ment, and  that  they  were  justified  in  finding 
that  he  was.  Whitman  v.  Pearton^  37  L.  J., 
C.  P.  156  ;  L.  B.  3  C.  P.  422  ;  16  W.  B.  649. 

The  plaintiff  received  personal  injuries  through 
the  negligence  of  one  S.,  who  was  under  the 
immediate  control  of  one  J.  The  defendants 
made  an  arrangement  with  J.  to  do  certain 
work  on  which  8.  was  subsequently  employed, 
and  was  so  employed  at  the  time  the  plaintiff 
was  injured.  Under  that  arrangement  the  defen- 
dants might  at  any  moment  stop  J.  from  going 
on  with  the  work  ^dthout  committing  any  breach 
of  contract : — Held,  that  J.  was  a  servant  of  the 
defendants,  and  that  the  defendants  were,  there- 
fore liable  to  the  plaintiff  for  the  negligence  of 
S.    Oldfidd  V.  Fum989,  58  J.  P.  102— C.  A. 

See  alio  Prinoipal  Aim  Agent. 

vii.  Servant  lent  to  Third  Party. 

If  a  person  lends  his  servant  to  another  for  a 
particular  employment,  the  servant  for  anything 


done  in  that  particular  employment  must  be 
considered  as  the  servant  of  the  man  to  whom 
he  is  lent,  although  he  remains  the  general! 
servant  of  the  person  who  lent  him : — Semble, 
that  that  relation  is  the  same  whether  the  lender 
is  paid,  or  lends  his  servant  gratuitously.  Bourhe- 
V.  WhiU  Mou  Colliery  Oi.  (2  0.  P.  D.  206) 
followed;  Jones  v.  Ziverpool  Corporation  (14 
Q.  B.  D.  890)  discussed.  Donovan  v.  Laing,  63 
L.  J.,  Q.  B.  26 ;  [1893]  1  Q.  B.  629  ;  4  R.  317  ; 
68  L.  T.  612 ;  41  W.  B.  456 ;  67  J.  P.  683 — 
O.A. 


i,  Vraudnlant  Aota* 

A  master  is  civilly  responsible  for  the  fraud  or 
negligence  of  his  servant  acting  in  the  course  of 
his  employment ;  but  not  for  an  act  of  wilful  fraud 
or  negligence  done  by  him  out  of  the  scope  (k.  his 
authority,  or  inconsistent  with  the  course  of  his 
employment.  Coleman  v.  Riohee^  16  C.  B.  104  ; 
3  C.  L.  R.  796  ;  24  L.  J.,  C.  P.  126  ;  1  Jur.  (N.8.> 
696  ;  3  W.  R.  463. 

Therefore,  where  the  servant  of  a  wharfinger 
fraudulently  signed  a  receipt  purporting  to  b& 
an  acknowledgment  that  wheat  had  teen  de- 
livered at  his  employer's  wharf  to  be  shipped  to> 
the  order  of  C,  no  such  wheat  having  in  fact 
been  delivered,  and  thereby  wilfully  induced  G. 
to  pay  the  price  to  the  pretended  vendor : — 
Held,  that  the  wharfinger  was  not  liable,  although 
it  was  proved  that  O.'s  course  of  dealing  waa 
to  pay  for  all  wheat  delivered  for  him  at  the 
wharf,  on  the  production,  by  the  vendor,  of  the 
wharfinger's  leoeipt,  and  that  the  latter  knew 
it.    Ih. 

An  attorney's  clerk  by  giving  a  receipt  for 
money  on  account  to  a  different  person  from  that 
to  whom  he  gives  credit,  to  enaole  such  person 
to  deceive  others,  does  not  bind  the  master. 
WiUiame  v.  Ooodieon,  2  Gar.  k,  P.  257. 

A  master  is  answerable  for  eveiy  such  wrong 
of  his  servant  or  of  his  agent  as  is- committed  in 
the  course  of  the  service  and  for  the  master's 
benefit,  though  no  express  command  or  privity  of 
the  master  is  proved ;  and  there  is  no  distinction 
between  the  case  of  fraud  and  the  case  of  itny 
other  wrong.  Maehay  v.  Cbmmercial  Bank  if 
New  Bruntwieht  43  L.  J.,  P.  G.  31 ;  L.  R.  6  P.  G. 
394  ;  30  L.  T.  180  ;  22  W.  R.  473. 

When  one  party  has  suffered,  and  another  has 
profited  by,  the  fraudulent  representation  of  an 
agent  of  the  latter  made  within  the  scope  of  his 
authority,  the  former  is  entitled  to  recover 
damages.    lb. 

An  action  of  deceit  may  be  maintained  against 
a  company,  whether  incorporated  or  not  incor- 
porated, in  respect  of  the  fraud  of  its  agent. 
Tb, 

An  officer  of  a  banking  corporation,  whose 
duty  it  was  to  obtain  the  aoceptanoe  of  bills  of 
exchange  in  which  the  bank  was  interested, 
fraudulently,  but  without  the  knowledge  of  the 
president  or  directors  of  the  bank,  made  a  repre- 
sentation to  A.  which,  by  omitting  a  material 
fact,  milled  him,  and  induced  him  to  tmxept  a 
bill  in  which  the  bank  was  interested ;  and  he 
was  compelled  to  pay  the  biU  : — ^Held,  that  he 
could  recover  from  the  bank  the  amount  so  paid. 
lb. 

In  an  action  of  deceit,  whether  against  a 
person  or  against  a  company,  the  fraud  of  the 
agent  may  te  treated  for  me  puipoees  of  pleading 
as  that  of  the  principal.    7^. 
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ff.  Otlisr  WranMfol  Aete. 

TretpAM.] — ^A  master  is  liable  in  trespass  for 
any  act  done  by  his  servant,  in  the  coarse  of 
executing  his  oiders  with  ordinary  care ;  and, 
therefore,  where  a  master  ordered  his  servant  to 
lay  down  a  quantity  of  rubbish  near  his  neigh- 
bour's wall,  but  so  that  it  might  not  touch  the 
fiame,  and  the  servant  used  ordinary  care  in 
executing  the  orders  of  his  master,  but  some  of 
the  rubbish  naturally  ran  against  the  wall : — 
Held,  that  the  master  was  liable  in  trespass. 
Oregory  y.  Piptr,  9  B.  &  C.  691 ;  4  M.  &  By. 
SOO. 

A  local  board  of  health,  being  in  occupation 
of  a  sewage  farm,  had  given  plenary  powers  for 
the  management  of  such  farm  in  the  most  bene- 
ficial manner  to  B.  A  ditch  ran  between  the 
farm  and  the  land  of  the  plaintiff.  With  a  view 
to  rendering  such  ditch  more  capable  of  carrying 
off  the  drainage  from  the  farm,  B.  wrongfully 
went  upon  the  plaintiff's  land  and  pared  away 
his  side  of  the  ditch,  and  cut  down  so  much  of 
the  brushwood  and  underwood  on  the  plaintiff's 
side  as  impeded  the  flow  of  drainage  along  the 
ditch  : — Held,  that  the  acts  so  done  by  B.  were 
not  within  the  scope  of  his  employment ;  and 
consequently  the  local  board  was  not  liable  for 
them  at  the  suit  of  the  plaintiff,  there  being  no 
implied  authority  from  the  board  to  do  them. 
B^inghroke  (LortC)  v.  Swindon  yew  Town  Local 
Board,  43  L.  J.,  C.  P.  287 ;  L.  B.  9  C.  P.  575  ; 
2J0  L.  T.  723  ;  23  W.  R.  47. 

IsfHngement  of  Patent.]  —  The  workmen 
employed  on  the  works  of  a  company,  in  the 
manu&cture  of  certain  foils  and  sheet  metals, 
infringed,  in  the  carrying  out  of  the  process  upon 
which  they  were  employed,  a  patent  for  a  method 
of  oombinmg  lead  and  tin  and  a  metal  so  pro- 
duced : — Held,  that  the  directors  and  managers, 
as  well  as  the  company,  were  personally  liable 
Cor  the  acts  of  the  workmen,  even  on  the  sup- 
position that  the  workmen  had  been  directed  by 
them  not  to  infringe  the  patent.  BetU  v.  De 
VUre,  37  L.  J.,  Ch.  325  ;  L.  R.  3  Ch.  429  ;  18 
L.  T.  165  ;  16  W.  B.  629. 

InterfiBroneawitli  Ferry.]— A  boatman  left  his 
boat  to  a  lad  in  his  employ,  who  was  accustomed 
to  ply  in  it  for  hire,  and  to  carry  passengers 
across  a  haven ;  and  the  lad  on  one  occasion 
received  a  passenger  and  carried  him  across  near 
to  the  line  of  an  ancient  ferry,  paying  the  fare 
over  to  his  master : — Held,  that  the  master  was 
responsible  for  his  act.  Huzzy  v.  JPieldf  1  C.  3c 
M.  345  ;  3  Tyr.  371 ;  4  L.  J.,  Ex.  239. 

Aoeident  eanaed  by  Muaio  in  Street — 
Salvation  Army.] — ^A  horse  belonging  to  the 
plaintiffs  was  injured  by  another  hoise  which 
oecame  restive  owing  to  the  noise  of  the  music 
played  by  a  detachment  of  the  Salvation  Army 
m  a  public  street.  In  an  action  brought  by  the 
plaintiffs  against  the  defendant  as  head  of  the 
Salvation  Army  to  recover  damages  for  such 
injury : — Held,  that  in  the  absence  of  evidence 
to  show  what  the  relationship  was  between  the 
particular  members  of  the  army  and  the  defen- 
dant, it  could  not  be  inferred  that  such  members 
were  the  servants  of  the  defendant  or  were  acting 
under  his  authority.  London  General  Omnibus 
Co,  T.  Booth,  63  L.  J.,  Q.  B.  244. 


8.  Ikjubieb  to  Yoluntkbrs  ABSisrnro 

8BBVAirT& 

Oeanral  Bvlo.] — ^The  rule  of  law,  that  a  master 
is  not  in  general  responsible  to  his  servant  for  an 
injury  occasioned  by  the  n^ligenoe  of  a  fellow- 
servant,  in  the  course  of  their  common  employ- 
ment, applies  to  the  case  of  a  person  who  'is 
injured  whilst  voluntarily  aasisting  the  servants 
in  their  work.  Degg  v.  Midland  Ry^  1  H.  ^c  N. 
773  ;  26  L.  J.,  Ex.  171  ;  3  Jur.  (K.8.)  395  :  5 
W.  R.  364. 

Therefore,  where  the  servants  of  a  railway 
company  were  turning  a  truck  on  a  tumtabk, 
and  a  person  not  in  the  employment  of  the 
company  volunteered  to  assist  them,  and  whilst 
so  engaged,  other  servants  of  the  company  negli- 
gently propelled  a  steam-engine,  and  thereby 
caused  the  death  of  the  person  who  so  volun- 
teered, and  the  servants  were  persons  of  com- 
petent skill,  and  the  company  did  not  authorise 
the  negligence : — Held,  that  the  company  was 
not  liable  to  an  action  by  the  personal  represen- 
tative of  the  deceased.    lb. 

A  person  who,  in  a  trausaction  of  common 
interest,  assists  the  servants  of  another  with  the 
master's  consent,  can  recover  against  the  master 
for  injuries  caused  by  the  negligence  of  the 
servants.  Wright  v.  L.  ^  N.  W.  By.,  45  L.  J., 
Q.  B.  570 ;  1  Q.  B.  D.  262  ;  33  L.  T.  830— C.  A. 

Ckinfent  of  Xaater — ^Yoloateer,  who  la.] — ^It 

is  not  in  every  case  where  a  party  works  with 
the  servants  of  another  for  a  common  purpose, 
that  he  becomes  a  volunteer,  so  as  to  prevent  his 
maintaining  an  action  against  the  party  for  an 
injury  accruing  from  the  negligence  of  his  ser- 
vants while  working  for  the  common  purpose. 
Abraham  v.  Beynoldi^  6  H.  &  N.  143  ;  6  Jur. 
(N.8.)  53  ;  1  L.  T.  830  ;  8  W.  B.  181. 

A.  sold  to  B.  some  bales  of  cotton,  which  were 
in  the  upper  storey  of  a  warehouse.  B.  employed 
C.  to  see  it  weighed,  and  lower  it  by  means  c^  a 
rope  into  a  cart,  which  he  contracted  with  D.  to 
provide  for  it,  who  sent  his  servant  E.  for  that 
purpose.  In  lowering  one  of  the  bales  the  rope 
broke,  through  the  negligence  of  C,  in  conse- 
quence of  which  the  \ile  fell  on  E.  and  injured 
him  : — Held,  first,  that  E.  might  maintain  an 
action  against  B.     lb. 

Held,  secondly,  that  there  was  not  even 
evidence  to  go  to  a  jury,  that  at  the  time  of  the 
accident  E.  was  either  a  fellow-servant  of  C.  or 
a  volunteer.    lb. 

Stranger  inTited  by  Berrant.] — If  a  stranger, 
invited  by  a  servant  to  assist  him  in  his  work,  is, 
while  engaged  in  giving  such  assistance,  injured 
by  the  negligence  of  another  servant  of  the  same 
master  in  the  course  of  his  employment,  the 
stranger  cannot  hold  the  master  responsible. 
The  stranger,  by  volunteering  his  assistance, 
cannot  impose  upon  the  master  a  greater  liability 
than  that  in  which  he  stands  towards  his  own 
servant ;  and  if  the  master  takes  care  that  his 
servants  are  persons  of  competent  skill  and  ordi- 
nary carefulness,  he  is  not  liable  for  any  injury 
that  one  of  them  may  receive  from  the  negligence 
of  another.  Potter  v.  Faulkner,  1  B.  &  S.  800  ; 
31  L.  J.,  Q.  B.  30  ;  8  Jur.  (N.8.)  259  ;  5  L.  T.  455  ; 
10  W.  R.  93— Ex.  Ch. 

A  passer-by  who  is  casually  appealed  to  by 
a  workman  for  information  respecting  a  thing 
which  the  latter  is  doing  in  a  public  thoroughfare, 
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is  not  to  be  considered  a  volunteer  assistant,  so 
as  to  exonerate  the  workman's  master  from 
responsibility  for  an  injury  resulting  to  the 
farmer  from  the  workman's  negb'gent  mode  of 
doing  the  work.  Cleveland  y.  Syier,  16  0.  B. 
(N.B.)  399, 

The  plaintiff,  after  purchasing  some  felt  from 
the  defendants,  went  into  a  loft  where  the  felt 
was  stored,  to  inspect  the  article  purchased. 
The  loft  was  open  at  one  end,  and  the  plaintiff 
was  acquainted  with  the  construction  of  it.  The 
plaintiff  and  C,  a  servant  of  the  defendants, 
proceeded  to  unroll  the  felt,  and  the  plaintiff, 
who,  in  the  act  of  so  doing,  was  walking  back- 1 
wards,  fell  from  the  loft,  and  sustained  personal 
injuries.  He  brought  an  action  against  the  defen- 
dtmts  for  damages  for  injuries  caused  by  their 
n^ligence,  and  the  jury  by  whom  the  case  was 
tried,  among  other  findings,  found  that,  but  for 
the  plaintiff's  own  negligence,  the  accident 
would  not  have  happen(^,  and  also  that  G.  was 
not  acting  within  the  scope  of  his  employment 
in  obtaining  the  plaintiff's  assistance  to  unroll 
the  felt : — Held,  that  the  yerdict  should  be 
entered  for  the  defendants.  Sullivan  v.  O' Connor ^ 
22  L.  B.,  Ir.  467—0.  A- 


Sudden  Emergeney— Agent  of  Keeessity.] 


— ^The  driver  of  an  omnibus,  when  within  a 
quarter  of  a  mile  of  his  master's  premises,  was 
forbidden  by  the  police  to  drive  further  on  the 
ground  that  he  was  not  sober.  A  bystander 
volunteered  to  drive  the  omnibus  home,  and  was 
authorised  to  do  so  by  the  driver  and  conductor, 
no  effort  being  made  to  communicate  with  the 
master : — Held,  that  there  was  no  evidence  upon 
which  it  could  be  held  that  any  necessity  to 
del^ate  the  duty  of  driving  to  the  bystander 
had  risen.  Quaare,  whether  the  driver  and  con- 
ductor could  become  agents  of  necessity  of  the 
proprietor  of  the  omnibus,  so  as  to  make  the 
substitute  appointed  by  them  a  servant  of  the 
proprietor,  and  render  the  latter  responsible  for 
the  consequences  of  his  want  of  care  and  skilL 
Per  Lord  Esher,  M.B.  :  The  principle  of  agency 
of  necessity  does  not  extend  to  such  a  case,  but 
is  restricted  to  certain  well-known  cases,  such  as 
thoFC  of  the  master  of  a  ship,  of  the  acceptor  of 
a  bill  of  exchange  for  the  honour  of  the  drawer, 
and  of  salvors.  OmUliam  v.  Twiet^  64  L.  J., 
Q.  B.  474  ;  [1896]  2  Q.  B.  84  ;  14  R.  461  ;  72 
L.  T.  579  ;  43  W.  R.  566  ;  59  J.  P.  484— C.  A. 


4.  Criminal  ob  Quasi-Cbiminal  Liability. 
a.  Public  Nniaanoe. 

If  A.  employs  another  to  do  a  lawful  act,  and 
he  in  doing  it  commits  a  public  nuisance,  A.  is 
not  responsible.  Peacli^y  v.  Rowland,  13  C.  B. 
182  ;  22  L.  J.,  C.  P.  81  ;  17  Jur.  764. 

Aliter,  if  the  act  to  be  done  necessarily  involves 
the  committing  of  a  public  nuisance.    lb. 

Where  a  business  is  conducted  so  as  to  be  a 
public  nuisance,  the  owner  is  liable  to  be  Indicted, 
although  the  nuisance  is  entirely  occasioned  by 
the  conduct  of  his  servants  in  disregarding  his 
directions,  and  although  he  has  no  knowledge  of 
the  existence  of  the  nuisance.  Utig.  v.  StepheTis, 
7  B.  &  8.  710  ;  35  L.  J.,  Q.  B.  251  ;  L.  R.  1  Q.  B. 
702  ;  12  Jur.  (N.8.)  961 ;  14  L.  T.  593  ;  14  W.  B. 
859. 

An  owner  of  a  quany  on  the  margin  of  a 
navigable  river,  being  very  old  and  infirm,  did 
not  personally  superintend  it ;  he,  however,  gave 


directions  to  his  men  -to  dispose  of  the  refuse  in  a 
certain  way,  and  conduct  the  business  in  a  prefer 
way.  These  directions  were  disregarded,  and  the 
refuse  was  suffered  to  fall  into  the  river,  whereby 
its  navigation  was  obstructed.  Upon  an  indict- 
ment for  the  nuisance  against  him  : — Held,  that 
he  was  liable.    lb. 

h:  Oflbnoes  tinder  Particular  Statutes. 

Under  Lieensxng  Aets — Bapplying  a  Oon- 
stable.]— The  Licensing  Act,  1872  (35  &  36  Vict, 
c.  74),  s.  16,  enacts,  that  "if  any  licensed  person. 
.  .  .  .  supplies  any  liquor  or  refreshment,  whether 
by  way  of  gift  or  sale,  to  any  constable  on  duty,, 
unless  by  authority  of  some  superior  ofBcer  of 
such  constable,"  he  shall  be  liable  to  a  penalty. 
The  servant  of  a  licensed  person  having  supplied 
to  a  constable  in  uniform  and  on  duty  a  certain 
quantity  of  brandy,  in  the  ordinary  course  o£ 
business : — Held,  that  the  master  was  liable  to 
the  penalty  imposed  by  the  statute,  personal 
knowledge  on  the  part  of  the  master  not  being", 
necessary  to  constitute  the  offence.  MMine  v. 
CoUins,  43  L.  J.,  M.  C.  67 ;  L.  R.  9  Q.  B.  292 ;. 
29  L.  T.  838 ;  22  W.  R.  297. 


Buifering  and  Permitting  Oaming.] — Im 

order  to  support  a  conviction  under  the  Licensing 
Act,  1872  (35  k,  36  Vict.  c.  94),  s.  17,  by  which 
if  any  peiBon  licensed  under  the  act  "suffers  any 
gaming  or  any  unlawful  game  to  be  carried  oni 
on  his  premises"  he  is  made  liable  to  certain- 
penalties,  it  is  necessary  to  give  some  evidence - 
of  actual  or  constructive  knowledge  on  the  part 
of  the  person  charged  that  gaming  was  carriedi 
on  on  his  premises.    Baelep  v.  Davie*,  45  L.  J., 
M.  C.  27  ;  1  Q.  B.  D.  84  ;  33  L.  T.  528;  24  W.R. 
140. 

At  the  hearing  of  an  information  against  an« 
hotel-keeper  for  suffering  gaming  on  his  licensed 
premises,  it  was  proved  that  a  police-constable,, 
about  half-past  twelve  in  the  morning,  was  in 
the  street  in  which  the  premises  were  situate 
Two  of  the  windows  had  the  blinds  up,  so  that 
the  constable  could  see  three  gentlemen,  and 
from  what  they  said  it  was  evident  that  they 
were  playing  cards.  He  waited  for  about  a 
quarter  of  an  hour,  when  the  front  door  was- 
opened  by  one  of  the  waiters,  and  he  then 
entered  and  went  upstairs  to  the  room,  and  found 
six  gentlemen  round  a  table  with  a  quantity  of 
money  on  it.  The  manageress  of  the  hotel  said 
that  she  did  not  know  that  they  were  playing, 
cards,  and  that  they  did  not  have  the  cards  of 
her,  and  her  statement  was  confirmed  by  the- 
card-players,  who  were  in  a  private  room.  The- 
hotel-keeper  having  been  convicted  : — Held,  that 
the  case  must  be  sent  back  to  the  justices  withi 
an  intimation  of  the  opinion  of  the  court  that, 
though  actual  knowledge  on  the  part  of  the  hotel- 
keeper  or  his  servants,  in  the  sense  of  seeing  or 
knowing  of  the  card-playing,  was  not  necessary 
to  be  sbewn,  yet  that  some  circumstances  must 
be  proved  from  which  it  could  be  inferred  that 
they  connived  at  what  was  going  on.    lb. 

The  offence  of  suffering  gaming  on  licensed! 
premises   may   be   commitf^   by  connivance, 
either  on  the  part  of  the  principal  or  the  person 
in  charge.    Bddgate  v.  Maynee,  45  L.  J.,  M.  C. 
66  ;  1  Q.  B.  D.  89  ;  33  L.  T.  779. 

A  gentleman  took  a  sitting-room  and  three- 
bedrooms  in  an  hotel;  one  of  these  bedrooms 
was  occupied  by  himself,  the  other  two  by  a 
horse-trainer  and  a  jockey,  both  of  whom  livecb 
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in  the  immediate  neigfabonrhood.  The  hotel- 
keeper  Tetired  to  bed  shortly  before  11  p.m.  and 
the  nail-porter  was  left  in  chazge.  Between  1.90 
and  2.15  the  following  morning  the  three  persons 
were  discovered  in  the  sitting-room  playing  cards 
for  moneyi  the  noise  they  made  having  been 
heard  outside  the  premises.  Buring  all  this  time 
the  hall-porter,  whose  duty  it  was  to  stay  np  and 
attend  to  cnstomers,  was  in  a  parlour  at  the 
extreme  end  of  the  house  where  he  could  not 
hear  what  was  going  on  : — Held,  that  there  was 
sufficient  evidence  to  convict  the  hotel-keeper  of 
suffering  gaming  on  her  premises,  and  that  it 
was  unnecessary  to  prove  an  actual  knowledge 
on  her  part  of  what  was  going  on.    lb. 

Under  MotropoUtaa  Poliee  Aetj^If  a  keeper 
of  a  place  of  public  resort  instructs  his  servant 
to  manage  it  in  such  a  way  as  to  be  a  violation 
•of  2  &  S  Vict.  c.  47,  s.  44,  and  the  servant 
•does  so,  the  master  is  guilty  of  an  oifence  within 
the  act.  Wilson  v.  Stewart,  8  B.  &  8. 913 ;  32 
L.  J.,  M.  C.  198 ;  9  Jur.  (VJ9.)  1130 ;  8  L.  T. 
■277;  11  W.  R.  640. 

Under  Mines  Begnlation  Aot.]— By  s.  22  of 
:93  &  24  Vict.  c.  161,  a  penalty  is  imposed  on  the 
owner  or  agent,  if  through  the  de&ult  of  such 
-owner  or  agent,  any  of  the  general  rules,  the  pro- 
visions of  which  ought  to  be  obeerved  by  them, 
^oe  neglected  or  wilfully  violated.  One  of  the 
rules  was  that  whenever  safety  lamps  were 
required,  they  should  be  first  examined  and 
locked  by  a  person  duly  authorised  for  that  pur- 
pose. The  owner  appointed  a  competent  person 
to  examine  and  lock  the  lamps,  but  such  person 
•delivered  them  to  the  miners  for  use  in  the  mine 
unlocked: — Held,  that  in  the  absence  of  any 
personal  default  on  the  part  of  the  owner, -he 
was  not  liable  to  a  penalty  in  respect  of  the  act 
•of  the  person  so  employed  by  him.  Dickinton  v. 
Fletcher,  43  L.  J.,  M.  C.  25;  L.  B.  9  C.  P.  1 ;  29 
L.T.540. 

Under  Weights  and  Xeatoree  Act — Sale  of 
•Ckial.]— By  s.  29,  sub-s.  1,  of  the  Weights  and 
Measures  Act,  1889,  "  any  inspector  of  weights 
and  measures,  or  officer  appointed  for  the  purpose 
by  the  local  authoritv,  may,  at  all  reasonable 
times,  enter  any  builaing  or  part  of  a  building 

■  or  other  place  in  which  coal  is  sold  or  kept  or 
exposed  for  sale,  and  may  stop  any  vehicle 
carrying  coal  for  sale  or  for  delivery  to  a  pur- 
chaser, and  may  test  any  weights  and  weighing 
instruments  found  in  any  such  place  or  v^icle, 
and  may  weigh  any  load,  sack,  or  other  less 

•  quantity  of  coal,  found  in  any  such  place  or 
vehicle,  or  which  is  in  course  of  delivery  to  any 
purchaser."  By  sub-s.  2 :  **  If  it  appears  to  a 
.  court  of  summary  jurisdiction  that  any  load, 
:  sack,  or  less  quantity  so  weighed  is  of  less  weight 
than  that  represented  by  the  seller,  the  person 
selling  or  keeping  or  exposing  the  coal  for  sale, 

■  or  the  person  in  charge  of  the  vehicle,  as  the  case 
m^  be,  shall  be  liable  to  a  fine  not  exceeding 
61  f: — Held,  that  in  order  to  convict  the  seller  of 

.  coal  of  an  offence  under  the  above  section  there 
must  be  an  actual  representation  by  lum  as  to 
the  weight  of  the  coal  sold,  and  that  a  represen- 
tation made  to  an  inspector  by  a  servant  in 
charge  of  a  vehicle  carrying  coal  for  delivery  to 
a  purchaser  was  not  of  it^lf  the  representation 
<  of  the  master  so  as  to  make  him  liable  under  the 
.•  section.    Mohertt  v.  Woodward^  59  L.  J.,  M.  C. 


129  ;  25  Q.  B.  D.  412  ;  63  L.  T.  200 ;  38  W.  R. 
770;  17  Cox,  C.  C.  139 

Under  Metropolis  Management  Aet— Damage 
to  Street  Lamp.l — ^A  master  is  not  liable  under 
8. 207  of  the  Metropolis  Local  Management 
Act,  1855,  for  the  accidental  breaking  by  his 
servant  of  a  street  lamp,  the  top  of  which  pro- 
jected over  the  kerb,  such  aociaent  having  been 
caused  by  some  goods  on  a  van,  which  the  servant 
was  driving,  coming  in  contact  with,  and  wreck- 
ing the  top  of  the  lamp.  Harding  v.  Barker,  37 
W.R.78;  53  J.  P.  308. 

Smoke  Kniianoo.] — ^The  defendant,  ^^lo  was 
the  owner  and  occupier  of  certain  premises  in 
the  metropolis  used  for  the  purpose  of  manufitc- 
ture,  was  summoned  under  the  Smoke  Nuisance 
(Metropolis)  Act,  1853,  for  n^ligently  using  a 
furnace  in  such  premises  so  tluit  the  smoke 
arising  therefrom  was  not  effectufdly  consumed. 
The  furnace  in  question  was  constructed  so  as  to 
consume  its  own  smoke  if  carefully  used ;  and 
the  emission  of  smoke  complained  of  was  caused 
by  the  carelessness  of  the  stoker  employed  by  the 
defendant  to  attend  to  the  furnace.  The  defen- 
dant was  not  personally  guilty  of  any  n^ligenoe 
in  connection  with  the  matter  : — Held,  that  the 
defendant  was  not  criminally  responsible  for  the 
negligence  of  his  servant,  and  could  not  be  con- 
victed of  the  offence.  Chuholm  v.  DoultoH,  58 
L.  J.,  M.  C.  133  ;  22  Q.  B.  D.  736  ;  60  L.T.966; 
37  W.  B.  749  ;  16  Cox,  C.  C.  675  ;  53  J.  P.  560. 

The  chimney  of  a  mill  sent  forth  black  smoke. 
The  furnace  was  properly  constructed  and  efiS- 
cient  foremen  superintended;  the  stoker's  own 
negligence  being  the  sole  cause  of  the  smoke  : — 
Held,  that  the  owner  of  the  mill  was  liable  under 
s.  96  of  the  Public  Health  Act,  1875.  Mven  v. 
{freacei,  54  J.  P.  548. 

Slanghter-houM.] — ^The  Slaughter-houses,  &c. 
(Metropolis)  Act,  1874,  which  contains  in  terms 
no  prohibition  as  to  the  manner  in  which  the 
slaughter  of  cattle  is  to  be  performed,  enacts  by 
s.  4  that  the  local  authority  may  make  by-laws 
regulating  the  conduct  of  any  business  specified 
in  the  act,  and  the  by-laws  made  under  the  act 
prohibit  the  occupier  of  a  slaughter-house  from 
slaughtering  or  permitting  to  be  slaughtered  any 
animal  contrary  to  certain  regulations  laid  down 
in  them : — Held,  that  these  by-laws  were  not 
repugnant  to  the  common  law,  and  that  upon 
breach  of  them  the  occupier  of  a  slaughter-house 
was  liable  for  the  act  of  his  servant,  although  the 
offence  of  the  servant  was  committed  without 
the  knowledge  and  contrary  to  the  express  order 
of  his  master.  Ofllman  v.  Mills,  66  L.  J.,  Q.  B. 
170 ;  [1897]  1  Q.  B.  396 ;  75  L.  T.  590 ;  18 
Cox,  C.  0.  481 ;  61  J.  P.  102. 

Begulation  as  to  Lights  on  Tramway  Bngino 
— ^Breaoh  by  Engino-uiver.] — ^A  tramway  com- 
pany were  convicted  before  justices  of  the  breach 
of  a  regulation  of  the  Board  of  Trade,  made 
under  a  local  act,  relative  to  lamps  being  placed 
and  lighted  in  a  conspicuous  position  on  the 
front  of  a  tramway  engine : — ^Held,  that  the 
regulation  was  not  invalid  as  a  regulation,  and 
that  its  subject-matter  need  not  have  been  dealt 
with  by  a  by-law ;  that  the  offence  being  stat^ 
in  the  words  of  the  regulation  was  sufficiently 
described,  and  that  the  company  were  responsible 
for  the  personal  neglect  of  their  engine-drivers 
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St.  HeUiCi  Tramways  Co,  v.  Wood,  60  L.  J., 
M.  a  141 ;  66  J.  P.  70. 

Protoetinf  iauiggled  Ooodi  from  Beiinre.]-- 
A  master  is  answerable  for  the  lUegal  act  of  nis 
«eryaiit,  if  within  the  scope  of  his  probable 
authority,  and  done  for  the  master's  benefit. 
Thns,  where,  after  the  detection  of  smuggled 
tobacco  concealed  in  a  cellar,  a  servant  in  his 
master's  absence  procured  a  permit,  by  which  he 
intended  to  protect  the  goods  from  seizure,  the 
master  is  liable  for  the  penalty  attached  to  the 
•odenoeof  unduly  using  a  permit.  Att,-Gen,  t.  Sid- 
4on,l  C.  &  J.  220;  1  Tyr.  41 ;  9  L.  J.  (o.8.) Ex.  7. 

Advlteratloa  of  Food.]— SSm  Local  GoVBB3r- 

3IENT. 

in.  RIGHTS  AND  LIABILITIES 
OF  SERVANT  AND  THIRD 
PARTIES. 

A.  RIGHTS  OF  SERVANT. 

Proouring  Disehlurge  of  Wbrkmaii— Cftuso  of 
AetloiL  —  Legal  Injviy.]  —  Boiler-makers  in 
common  employment  with  the  respondents, 
objected  to  work  with  the  latter  on  account  of 
what  they  had  done  at  another  time.  The  appel- 
lant^ an  official  of  the  Boiler-makers'  Union,  in 
response  to  a  telegram  from  one  of  the  boiler- 
maKers,  came  to  the  yard  and  dissuaded  the  men 
from  immediately  leaving  their  work,  as  they 
threatened  to  do,  intimating  that  if  they  did  so 
•lie  would  do  his  best  to  have  them  deprived  of 
the  benefits  of  the  union,  and  also  fined  ;  thev 
must  wait  till  the  matter  was  settled.  The  appel- 
lant then  saw  the  managing  director,  to  whom 
he  said  that  if  the  respondents,  who  were  engaged 
from  day  to  day,  were  not  dismissed,  the  boiler- 
makers  would  leave  their  work  or  be  called  out 
The  respondents  were  thereupon  dismissed  :— 
Held,  that  no  actionable  wrong  had  been  com- 
mitted by  the  appellant.  Allen  v.  Flood,  67 
L.  J.,  Q.  B.  119  ;  [1898 1  A.  0. 1 ;  77  L.  T.  717  ; 
46  W.  R.  268— H.  L.  (B.) 

Aetlon  against  Servant  instead  of  Master— 
Jtaliof  in  Bqnity.]— Where  one  recovered  in 
trover  against  a  servant  of  the  African  Company, 
equity  would  not  relieve,  because  plaintiff  in 
^uity  might  at  law  have  defended  himself,  but 
decreed  that  the  company  should  indemnify  the 
pervant,  and  that  the  plaintiff  at  law  (one  of  the 
defendants  in  equity)  might  prosecute  the  deoree 
in  the  servant's  name.  Langdon  v.  Afriean  Ch,, 
Pre.  Ch.  221. 

B.  LIABILITY  OF  SERVANT. 

Aets  done  under  Authority.]— Where  the  act 
of  the  principal  is  lawful  in  the  country  where 
it  is  done,  and  the  authority  under  which  such 
act  is  done  is  complete,  binding  and  unquestion- 
able there,  the  servant  who  does  the  act  cannot 
be  made  responsible  in  the  courts  of  this  country 
(of  which  he  is  a  subject)  for  the  consequence  of 
such  acts,  merely  by  reason  of  a  personal  dis- 
ability, imposed  by  the  law  of  this  country  upon 
him  for  contracting  such  engagement.  Dobree 
V.  JVopMW,  3  Scott,  201  ;  2  Bing.  (N.O.)  781  ;  5 
L.  J.,  C.  P.  273. 

ITnlawfnl  Acts.]— If  a  keeper  of  a  place  of 
public  resort  instructs  his  servant  to  manage  it 
in  such  a  way  as  to  be  a  violation  of  2  &  3  Vict, 
c.  47,  s.  44,  and  the  servant  does  so,  the  master 


is  guilty  of  an  offence  within  that  act,  and  the 
servant  is  guilty  as  aiding  and  abetting  him 
within  11  &  12  Vict.  c.  43,  s.  6.  WiUon  v. 
Stetoart,  3  B.  Jc  S.  913  ;  32  L.  J.,  M.  C.  198  ;  9 
Jur.  (lir.B.)  1130  ;  8  L.  T.  277 ;  11  W.  R.  640. 

A  servant  who  joins  with  and  assists  his 
master  in  the  commission  of  a  fraud  is  civilly 
responsible  for  the  consequences,  though  his  con- 
currence is  unknown  to  the  party  injured,  for  all 
directly  concerned  in  the  commission  of  a  fraud 
are  principals.  Cullen  v.  ThotiuoH^  4  Maoq.  H.  L. 
441 ;  9  Jur.  (N.B.)  85  ;  6  L.  T.  870. 

CtonvenLon  fi>r  Benefit  of  Master.] — ^A  servant 
is  liable  for  an  action  of  trover  for  a  conversion 
for  the  benefit  of  his  master.  Oraneh  v.  WTUtOj 
1  Scott,  314 ;  1  Biog.  (N.O.)  414  ;  1  Hodges,  61. 

The  defendant  received  from  R.  a  bill  of 
exchange,  with  notice  that  it  was  the  plaintiff's 
property,  and  that  it  had  been  placed  in  the 
himds  of  R.  for  the  purnose  of  his  procuring  it 
to  be  discounted  for  tne  plaintiff.  R.  being 
indebted  to  the  defendant's  mother,  in  whose 
employ  the  defendant  was,  the  latter  appro- 
priated the  bill  in  discharge  of  R.'s  debt  .-—Held, 
that  this  was  a  conversion  for  which  the  defen- 
dant was  liable  in  trover.    lb, 

A  servant  may  be  charged  in  trover,  although 
the  act  of  conversion  is  done  by  him  for  the 
benefit  of  the  master.  Stephens  v.  Mwallj  4  M.  &  S. 
259.    And  see  Perkins  v.  SmUh,  1  Wils.  328. 

A  servant  or  an  agent  who  has  received  goods 
from  his  master  or  principal,  may,  on  a  demand 
made  by  the  true  owner,  give  a  qualified  refusal 
to  deliver  them  up,  without  being  liable  to  an 
action  of  trover.  Lee  v.  Bayes  or  BoHnson,  18 
0.  B.  599  ;  26  L.  J.,  C.  P.  249 ;  2  Jur.  (H.8.)  1098. 

Money  Had  and  Beeoivod.] — A  party  who,  in 
the  character  of  a  servant  to  a  debtor,  receives 
money  from  his  master  to  discharge  the  debt,  is 
not  liable  to  be  sued  by  the  creditor  as  for  money 
received  to  his  use.  Howell  v.  Batt,  2  N.  &  M. 
381 ;  6  B.  &  Ad.  504  ;  3  L.  J.,  E.  B.  49. 

Beatinf  Fellow  Servant.]— One  servant  has 
no  right  to  beat  another ;  and  if  an  under  servant 
misconducts  himself,  an  upper  servant  is  not 
justified  in  strikinc:  him,  but  should  inform  their 
master.    Beg.  v  SuwUey,  8  Car.  &  K.  143. 

Injnriei  Duo  to  KogUgenoe.] — Under  circum- 
stances of  danger,  if  the  driver  of  a  public  con- 
veyance fails  to  take  the  safest  course,  he  would 
be  liable,  and  he  cannot,  in  such  case,  insist 
upon  the  fact  that  he  kept  to  his  own  side  of  the 
road.  Mayhew  v.  Boyce,  1  Stark.  423 ;  18  R.  R.  796. 

J.R. 


MAURITIUS. 

See  COLONY. 


MAXIMS. 

Generally.] — I  need  hardlv  repeat  that  I  de- 
test the  attempt  to  fetter  the  law  by  maxims. 
They  are  almost  invariably  misleading ;  they  are 
for  the  most  part  so  large  and  general  in  their 
language  that  they  always  include  something 
which  r<>aUy  is  not  intended  to  be  indnded  in 
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tbcm.  Per  Esher  (Lord),  M.R.  Yarvwuth  t. 
France,  57  L.  J.,  Q.  B.  7  ;  19  Q.  B.  D.  653  ;  36 
W.  K.  283. 

Actio  penoiiAlif  moritnr  eun  penonA.] — ^The 
plaintiff  brought  his  action  for  damages  and  an 
injunction  against  the  firm  of  T.  &  Co.,  for  torts 
committed  by  the  firm.  The  firm  consisted  of 
T.  alone,  who  died  more  than  six  months  after 
the  commencement  of  action,  and  the  action  was 
continued  against  his  executors : — ^Held,  that  T. 
having  died  more  than  six  months  after  the 
commission  of  the  acts  complained  of,  no  action, 
either  for  damages  or  injunction,  could  be  main- 
tained against  his  executors ;  although  the  action 
had  been  commenced  in  the  lifetime  of  the  tes- 
tator, and  although  the  execntors  continued  the 
business  in  the  name  of  the  firm.  Kirh  y.  Ti*dd, 
52  L.  J.,  Ch.  224  ;  21  Ch.  D.  484  ;  47  L.  T.  676  ; 
31  W.  B.  69— C.  A.  See  also  Blyth  v.  Fladgate, 
60  L.  J.,  Ch.  66  ;  [1891]  1  Ch.  337  ;  63  L.  T.  546 ; 
39  W.  B.  422.  Story  y.  Sheard,  61  L.  J.,  M.  C. 
178  ;  [1892]  2  Q.  B.  615  ;  67  L.  T.  433  ;  41 
W.  B.  31 ;  56  J.  P.  760. 

And  iee  Pbaoticb  (Pabtieb,  Change  bt 
Death). 

AotOT  leqnitnr  forum  rol.]  —  Bee  Sirdar 
Gurdyal  Singh  v.  Faridkate  {Bajali),  [1894] 
A.  C.  670  ;  11  B.  340— P.  C. 

Audi  alteram  partem.] — Under  an  act  in  1846 
the  B.  Canal  Company  were  authorised  to  charge 
certain  tolls,  rates,  and  dues  for  goods  traffic  in 
respect  of  the  canals  and  other  works  of  the 
company,  and  were  prohibited  from  making  an 
order  to  reduce,  advance,  or  otherwise  vary  all 
or  any  of  such  tolls,  rates,  or  dues,  without  the 
consent  of  a  railway  company,  who  guaranteed 
that,  if  the  income  of  the  canal  company  in  any 
year  was  insufficient  to  pay  a  dividend  of  H,  per 
cent,  on  the  capital  of  the  canal  company,  the 
railway  company  would  make  up  the  deficiency. 
The  B.  Canal  Company  was  one  link  in  a  chain 
of  canals  owned  by  various  companies  and  form- 
ing a  continuous  line  of  navigation  between  two 
points.  In  pursuance  of  an  application  made  to 
them  by  one  of  those  companies,  the  railway, 
commissioners,  under  the  Begulation  of  Bailways 
Act,  1873,  8.  11,  made  an  order  allowing  through 
rates  for  goods  traffic  between  those  two  points, 
the  effect  of  which  would  be  to  reduce  the  tolls 
of  the  B.  Canal  Company  below  the  maximum 
allowed  by  the  act  of*  1846,  and  below  the 
amounts  theretofore  charged  by  the  company. 
The  railway  company  were  not  represented 
before  the  commissioners,  and  did  not  consent 
to  the  order  or  to  any  variation  of  the  tolls  : — 
Held,  that  the  order  was  made  without  jurisdic- 
tion, and  must  be  restrained  by  prohibition.  By 
JvcUy,  C.B.,  because  the  commissioners  could 
not  make  an  order  affecting  the  liability  of  the 
railway  company  under  their  guarantee  without 
at  least  hearing  them.  By  Pollock,  B.,  and 
Hawkins,  J.,  beoiuse  the  consent  of  the  railway 
company  had  not  been  obtained,  and  the  Begu- 
lation of  Bailways  Act,  1873,  gave  the  commis- 
sioners no  power  without  such  consent  to  reduce 
the  tolls,  rates,  or  dues  as  authorised  by  the  act 
of  1846.  Warwick  Canal  Co,  v.  Birmingham 
Canal  Co,,  48  L.  J.,  Ex.  550 ;  5  Ex.  D.  1 ;  40 
L.  T.  846. 

Oania  prozima  non  oania  remota  spectator.] 
— ^A  ship  was  chartered  for  time  on  monthly 


hire ;  the  charterers  agreeing  to  pay  the  freight 
during  employment  and  efficient  performance  of 
the  service,  and  the  owner  covenanting  that  the 
ship  should  be  seaworthy  during  the  continn- 
ance  of  the  charter ;  provided  that  if  at  anj 
time  it  should  appear  to  the  charterers  that  the 
ship  became  inefficient  it  should  be  lawful  for 
them  to  put  her  out  of  pay,  or  to  make  such 
abatement  by  way  of  mulct  out  of  the  hire  or 
freight  as  they  should  adjudge  fit.  The  owner 
effected  a  time  policy  of  insurance  "on  freight 
outstanding.'*  During  the  time  the  ship  became 
Inefficient  through  perils  of  the  seas,  and  the 
charterers  refused  to  pay  freight  after  that  date. 
The  owner  having  brought  an  action  on  the 
policy  : — Held,  that  on  the  true  construction  of 
the  charterparty  the  efficiency  of  the  ship  was 
not  a  condition  precedent  to  the  earning  of  the 
freight ;  that  the  pecuniary  loss  was  caused  by 
the  charterers  availing  themselves  of  the  abate- 
ment clause,  and  not  by  the  perils  of  the  seas ; 
and  that  the  underwriters  were  not  liable. 
Inman  Steamship  Co,  v.  Bischof,  52  L.  J.,  Q.  B. 
169  ;  7  App.  Cas.  670  ;  47  L.  t.  581 ;  31  W.  R. 
1 141  ;  5  Asp.  M.  C.  6— H.  L.  (E.) 

Caicunque  aliqnii  qidd  eonoodit,  fto.]— An 
action  was  brought  against  a  railway  company 
to  recover  an  amount  assessed  by  a  jury,  as  com- 
pensation for  vibration  from  the  use  of  the  rail- 
way after  construction.  The  damage  did  not 
aribc  fiom  negligence,  but  was  the  inevitable 
consequence  of  the  proper  and  ordinary  use  of 
the  railway : — Held,  that  no  action  would  lie 
for  the  damage  sustained;  for  the  legislature 
having  given  power  to  the  company  to  employ 
locomotive  engines,  if  such  locomotives  cannot 
possibly  be  used  without  occasioning  vibration 
and  consequent  Injury  to  neighbouring  houses, 
upon  the  principle  of  law  that  cuicunque  aliqnia 
quid  concedit,  concedere  videtur  et  id  sine  qno 
res  ipsa  esse  non  potuit,  it  must  be  taken  that 
power  is  given  to  cause  that  vibration  without 
liability  to  an  action.  Bdm^mersmith  and  City 
By,  V.  Brand,  38  L.  J.,  Q.  B.  265 ;  L.  B.  4  H.  L. 
171 ;  21  L.  T.  238 ;  18  W.  R.  12. 

(( o^jna  est  lolnm  ojna  eit  vaqoo  ad  oolvm."! 
— See  Wandnoorth  Board  of  Works  v.  Unittik 
Tel^hone  Co,,  63  L.  J.,  Q.  B.  449  ;  13  Q.  B.  D. 
904  ;  51  L.  T.  148  ;  32  W.  B.  776  ;  48  J.  P.  676— 
C.A. 

«*  Danunun  abiqae  iojnriH."]— See  Street  v. 
Union  Bank  of  Spain  and  England,  55  L.  J.,  Ch. 
31  ;  30  Ch.  D.  156 ;  53  L.  T.  262  ;   32  W.  R 
901. 

The  court  does  not  interfere  to  prevent  the 
infringement  of  a  right  producing  no  mischief. 
Saunders  v.  Smith,  2  Jur.  491. 

Do  minimis  non  curat  lex.] — lliis  maxim  hii» 
no  application  to  a  conveyance  of  real  estate. 
Clifford  V.  Hoare,  43  L.  J.,  C.  P.  225  ;  L.  R. » 
C.  P.  362  ;  30  L.  T.  465  ;  22  W.  B.  828. 

Debitor  non  pmsumitnr  donare.] — Sec  John- 
stone V.  Havlland,  [1896]  A.  C.  95— H.  L.  (Sa) 

Delegatus  non  potest  delegare.] — See  Huth 
V.  Clarke,  69  L.  J.,  M.  C.  120 ;  26  Q.  B.  D.  391  ; 
63  L.  T.  348  ;  38  W.  B.  655. 

Equity — ^Bules.] — Equity  will  not  enforce 
that  which  is  the  cause  of  public  inconvenienccx 
Anon,,  Cary,  12. 
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Legal  right  pievented  by  act  of  equity,  party 
will  be  reinstated  therein.  O^Donel  v.  Browne^ 
1  BaU  &  B.  263.    Pulteney  v.  Warren,  6  Vcs.  98. 

A  bill  to  enforce  a  right  springfing  from  a 
statutory  engagement  is  analogous  to  a  bill  for 
specific  performance,  and  the  plaintiff  must  come 
into  court  with  clean  hands.  Fisher  v.  Tully^ 
38  L.  T.  236 

Applieant  mnit  do  Equity.] — ^He  that 

will  have  equity,  must  do  equity.  Browne  y. 
Jones,  1  Atk.  190. 

The  rule  that  the  plaintiff  seeking  equity 
must  do  equity,  applies  only  to  the  one  matter 
which  is  the  subject  of  a  gfiven  suit.  Hanson  y. 
Keating,  4  Hare,  5  ;  8  Jut.  949. 

The  principle  that  he  who  comes  into  equity 
must  do  equity  applies  only  to  equity  arising 
out  of  the  same  transaction.  WhUaher  y.  Hall, 
1  Glyn.&J.  213. 

Where  wife  sues  (which  she  may  do)  to  aYoid 
annuity  charged  by  her  on  her  separate  estate,  on 
account  of  defect  in  the  memorial,  tiie  maxim 
he  that  will  have  equity  must  do  it  to  the 
same  person,  does  not  apply  to  compel  her  to 
repay  the  consideration  money,  nor  can  it  be 
recovered  against  her.  AguUar  v.  Aguilar,  5 
Madd.  414. 

If  it  be  necessary  to  have  the  assistance  of  a 
court  of  equity  to  set  aside  a  usurious  contract, 
it  must  be  on  the  terms  of  pa3ring  what  is  fairly 
due  with  legal  interest.  Scott  Y.  Nesbitt,  2  Cox, 
183  ;  2  Bro.  0.  C.  641. 

The  rule  that  a  party  coming  for  equity  must 
do  equity  does  not  extend  so  far  as  to  affect 
matters  unconnected  with  the  transaction  in 
respect  of  which  the  relief  is  sought.  Wilkinson 
Y.  Fowltes,  9  Hare,  592. 

Conveyance  of  an  estate,  to  which  defendant 
is  entitleid  in  equity,  suspended  till  an  account 
cf  the  rest  of  the  estate  taken  in  the  original 
suit  from  the  danger  of  the  plaintiffs  losing  his 
demand ;  the  rule  that  he  who  will  have 
equity  must  do  it  holds  so  as  not  to  tack  to- 
gether things  independent ;  but  the  court  will 
lay  hold  of  any  circumstance  for  it,  as  danger 
from  absconding  or  liYing  abroad.  Shish  y. 
Foster,  1  Ves.  88. 

The  maxim  "he  who  seeks  equity  must  do 
equity  "  considered.  The  equity  to  be  observed 
by  a  person  seeking  equity  must  be  some  equity 
which  is  involved  in  the  subject  of  the  suit. 
United  States  of  America  v.  JU^Ilea,  37  L.  J., 
Ch.  129  ;  L.  B.  3  Ch.  79  ;  17  L.  T.  428 ;  16  W.  R. 
877. 

The  rule  that  ''  he  who  seeks  equity  must  do 
equity  "  is  restricted  to  an  equity  in  respect  of 
the  subject-matter  of  the  suit.  Gibson  y.  Gold- 
smid,  5  De  G.  M.  &  G.  757  ;  24  L.  J.,  Ch.  279  ; 
3  Eq.  K.  106  ;  1  Jur.  (N.8.)  1  ;  3  W.  B.  79. 

The  maxim  in  chancery  that  "he  who  seeks 
equity  must  do  equity,"  when  applied  to  a  case 
of  partial  non-performance  of  an  agreement, 
includes  the  rule  at  law  which,  in  actions  for 
damages,  upon  contracts,  discriminates  between 
a  whole  or  only  a  partial  failure  of  performance  ; 
the  breach  being  a  bar  when  it  goes  to  the  whole, 
but  no  bar  to  a  partial  failure,  in  which  case  the 
party  injured  is  entitled  by  a  cross  action  to  com- 
pensation. Oxford  V.  Procand,  5  Moore,  P.  C. 
(N.B.)  150  ;  L.  R.  2  P.  C.  136, 

Where  a  creditor  by  judgment  extends  lands 
by  elegit,  he  holds  quousque  debitum  satisfactum 
f uerit,  and  at  law  the  debtor  cannot  on  a  writ 
ad  computandum  insist  on  the  creditors  doing 
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more  than  account  for  the  extended  value  ;  for 
if  the  debtor  comes  into  equity  for  relief,  the 
court  will  give  it  him  by  obliging  the  creditor  to 
account  for  the  whole  he  has  received  ;  but  as  he 
who  comes  for  equity  must  do  equity,  they  will 
direct  the  debtor  to  pay  interest  to  the  craiitor, 
though  it  should  exceed  the  principal.  Godfrey 
Y.  Watson.  3  Atk.  517. 


*^  Equity  looks  on  that  as  Done  which 


ought  to  be  Bone."]— The  maxim  that  equity 
looks  upon  that  as  done  which  ought  to  be 
done,  applies  only  (in  cases  depencSng  upon 
contract)  in  favour  of  persons  who  are  entitled 
to  enforce  the  contract,  and  cannot  be  invoked 
by  volunteers.  Afistis,  In  re,  Chetvyynd  v.  Mor- 
gan,  31  Oh.  D.  696  ;  54  L.  T.  742  ;  34  W.  R.  483 
— C.A. 

Nothing  is  looked  upon  in  equity  as  done,  but 
what  ought  to  haYc  been  done  :  not  what  might 
have  been  done.  Burgess  y.  Wheate,  1  Eden, 
186  ;  1  W.  Bl.  121. 

The  principle  of  equity  that  "  what  is  agreed 
to  be  done  is  considered  as  done,"  applies  equally 
to  companies  as  to  individuals.  Strand  Music 
Hall  a>.,  In  re,  14  W.  R.  6— L. JJ. 

Ezpreitio  aniue  est  exclusio  alteriui.]  —  I 
may  observe  that  the  method  of  construction 
summarised  in  the  maxim,  "expressio  unius, 
exclusio  alterius,"  is  one  that  certainly  requires 
to  be  watched.  Perhaps  few  so-called  rules  of 
interpretation  have  been  more  frequently  mis- 
applied and  stretched  beyond  their  due  limits — 
Per  Wills,  J.  Colqulumn  v.  Brooks,  67  L.  J., 
Q.  B.  70 ;  19  Q.  B.  D.  406 ;  57  L.  T.  448  ;  36 
W.  R.  832.  See  also  8,  C,  in  C.  A.,  per  Esher 
(Lord),  M.R.,  67  L.  J.,  Q.  B.  439  ;  21  Q.  B.  D. 
66  ;  59  L.  T.  661 ;  36  W.  R.  657  ;  52  J.  P.  645. 

The  maxim  "expressio  unius,  exclusio  alter- 
ius  "  is  often  a  Yaluable  servant,  but  a  dangerous 
master  to  follow  in  the  construction  of  statutes 
or  documents.  The  exclusio  is  often  the  result 
of  inadvertence  or  accident,  and  the  maxim 
ought  not  to  be  applied  when  its  application, 
having  regard  to  the  subject-matter  to  which 
it  is  to  be  applied,  leads  to  inconsistency  or 
injustice — Per  Lopes,  L.J.  Colquhoun  v.  Brooks, 
57  L.  J.,  Q.  B.  439  ;  21  Q.  B.  D.  65  ;  69  L.  T.  661  ; 
36  W.  R.  657  ;  52  J.  P.  645. 

Lands  taken  under  a  conditional  sale  and 
afterwards  forfeited  to  the  crown  are  not  open 
to  a  conditional  purchase  under  s.  13  of  the 
Crown  Lands  Alienation  Act,  1861.  The  crown 
has,  under  the  18th  section,  the  option  either 
to  sell  them  by  public  auction  or  to  retain  them 
in  its  own  hands.  Blackhurn  v.  Flavelle,  50 
L.  J.,  P.  0.  58  ;  6  App.  Cas.  628  ;  46  L.  T  52  ; 
30  W.  R.  67. 

An  underlease  of  a  nursery  ground  contained 
an  express  covenant  by  the  underlessee  to 
deliver  up  all  landlord's  fixtures  thereon  at  the 
end  of  the  term : — Held,  that  a  representation 
and  covenant  by  the  grantors  of  the  under-lease 
that  the  underlessee  should  be  at  liberty,  without 
hindrance  f I'om  anyone,  to  remove  trade  fixtures 
during  the  term,  and  that  the  grantors  had  not 
enterSi  into  covenants  inconsistent  with  such 
right  could  not  be  implied.  Porter  y.  2>rffM?,;94 
L.  J.,  C.  P.  482  ;  5  C.  P.  D.  143  ;  42  L.  T.  15  1 
28  W.  R.  672 ;  44  J.  P.  267.  See  McGuire  v. 
Scully,  Beat.  370. 

Extra  territorium  joi  dicenti  impune  non 
paretur.] — See  MacLeod  v.  Att-Gen.  (A^,S.WJ), 
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60  L.  J.,  P.  C.  55  ;  [1891]  A.  0.  456 ;  65  L.  T. 
321  ;  17  Ck)X,  C.  C.  341— P.  0. 

Fiotioni  of  Law.] — Fictions  of  law  shall  never 
be  contradicted  bo  as  to  defeat  the  end  for  which 
they  were  invented ;  but  for  every  other  purpose 
they  may  be  contradicted.  Mottyn  v.  Fabrtgat, 
Cowp.  177. 

And  the  court  will  notice  legal  fictions^  to 
avoid  their  working  injustice,  by  affording 
ground  for  objections  merely  tedhnicaV  and 
having  no  r^  foundation.  Bennett  v.  Isaac^ 
10  Price,  154. 

Fraui  Bon  est  fUlere  fUlentun.] — Where 
debtor  combines  with  creditor  in  mad  upon 
others,  and  creditor  breaks  trust,  there  is  no 
punishment,  but  goods  fraudulently  transferred 
ordered  to  be  retransferred  for  benefit  of 
creditors.  "Fraus  non  est  fallere  fallentem." 
Woodford  v.  Multon,  Gary,  13. 

**  Grantor  shall  not  Derogate  firom  his  own 
Grant."] — ^The  maxim  that  a  grantor  shall  not 
derogate  from  his  own  grant,  does  not  entitle 
a  grantee  of  a  house  to  claim  an  easement  of 
light  to  an  extent  inconsistent  with  the  intention 
to  be  implied  from  the  circumstances  existing 
at  the  time  of  the  grant  and  known  to  the 
grantee.  Birmingham  Banking  Co,  v.  iZoM,  67 
L.  J.,  Ch.  601  ;  38  Ch.  D.  295  ;  59  L.  T.  609  ; 
36  W.  R.  914— C.  A. 

Tenant  for  life  having  made  a  lease  of  coal 
mines,  amounting  to  a  forfeiture,  cannot  join 
the  remainderman  in  a  bill  for  injunction. 
Weniworth  v.  Turner^  3  Ves.  3. 

Ignorantia  juris  neminom  exensat.] — The  rule 
*'  Ignorantia  juris  neminem  excusat "  applies 
where  the  alleged  ignorance  is  that  of  a  well- 
known  rule  of  law,  but  not  where  it  is  that  of 
a  matter  of  law  arising  upon  the  doubtful  con- 
struction of  a  grant.  In  the  latter  case  it  is  not 
decisively  a  ground  for  refusing  relief  in  equity. 
Beauchamp  (Earl)  v.  Winn,  L.  R.  6  H.  L.  223  ; 
22  W.  R.  193. 

A  witness's  knowledge  of  the  law  enabling 
him  to  decline  to  answer  criminating  questions, 
must  be  presumed  on  the  maxim  **  Ignorantia 
juris  non  excusat"  B^g.  v.  Oootej  9  Moore, 
P.  C.  (N.8.)  463  ;  42  L.  J.,  P.  C.  45  ;  L.  R.  4 
P.  0.  599  ;  29  L.  T.  Ill ;  21  W.  R.  553. 

You  must  ascribe  to  every  subject  a  knowledge 
of  the  law,  more  especially  in  cases  where  it 
prescribes  a  rule  of  civil  conduct — Per  Lord 
Westbury.  Qirter  v.  M^LareUj  L.  R.  2  H.  L. 
(8c.)  120,  126. 

A.  entered  into  an  agreement  for  a  lease  of 
a  fishery  from  B.  At  the  time  of  entering  into 
the  agreement  both  parties  bonA  fide  believed 
that  B.  was  the  owner  of  the  fishery  ;  but  it  was 
afterwards  discovered  that  B.  was  not  the  true 
owner.  There  was  no  fraud  on  either  side,  and 
the  deeds  establishing  A.'s  title  to  the  fishery 
were  equally  known  and  accessible  to  both 
parties  : — Held,  that  A.  was  entitled  to  have  the 
agreement  set  aside,  subject  to  certain  equitable 
terms  for  the  benefit  of  B.,  and  that  the  maxim 
of  "  Ignorantia  juris  non  excusat "  did  not  apply. 
Owper  V.  Phibbs,  L.  R.  2  H.  L.  149 ;  16  L.  T. 
678  ;  16  W.  R.  1049. 

It  IS  said  **  Ignorantia  juris  hand  excusat,*' 
but  in  that  maxim  the  word  **  jus  "  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary  law 
of  the  country.    But  when  the  word  **jus"  is 


used  in  the  sense  of  denoting  a  private  right, 
that  maxim  has  no  application,    ih. 

Ignorantia  legis  may  be  a  good  plea  in  equity, 
though  not  at  law.  Watwn  v.  Martian,  1  W.  R. 
862. 

See  also  Katharina,  Cargo  Ex,  Lush.  142 ;  30 
L.  J.,  P.  21 ;  3  L.  T.  597. 

In  pari  delioto  potior  ost  oonditio  possidentis.] 
— The  plaintiff  deposited  with  the  defendant  the 
half  of  a  502.  bank  note  by  way  of  pledge  to 
secure  the  payment  of  money  due  from  the 
plaintiff  to  the  defendant.  The  debt  was  con- 
tracted for  wine  and  suppers  supplied  to  the 
Elaintifl  by  the  defendant  in  a  brothel  kept  by 
er,  to  be  there  consumed  in  debauch.  The 
plaintiff  having  brought  an  action  to  recover 
the  half -note  : — ^Held,  that  the  maxim  **■  In  pari 
delicto  potior  est  conditio  possidentis"  applied ; 
and  that  as  the  plaintiff  could  not  recover 
without  shewing  tne  true  character  of  the 
deposit,  and  that  being  on  an  illegal  considera- 
tion to  which  he  was  himself  a  party,  he  was 
Erecluded  from  obtaining  the  assistance  of  the 
iw  to  recover  it  back.  Taylor  v.  Chstter,  10 
B.  &,  S.  237  ;  38  L.  J.,  Q.  B.  225  ;  L.  R.  4  Q.  B. 
309  ;  21  L.  T.  359. 

M.  wrote  to  B.  to  the  effect  that  he  had  forged 
B.*s  name  by  putting  it  with  his  own  to  a  bill  of 
exchange  for  1002.,  which  would  become  due  in 
a  few  days.  He  implored  B.  to  meet  the  bill, 
and  offered,  if  he  would  do  so,  to  give  him  a  bill 
of  sale  of  all  his  property  to  secure  what  he 
owed  him.  B.,  who  was  already  an  unsecured 
creditor  of  M.  for  lOOZ.,  paid  the  lOOl.  bill  and 
took  a  bill  of  sale  of  all  M.*s  property  to  secure 
2002.  Three  weeks  later  B.  entered  and  sold  the 
property  and  satisfied  his  debt.  The  following 
month  M.  was  adjudicated  a  bankrupt,  the  act 
of  bankruptcy  alleged  being  the  execution  of 
the  bill  of  sale.  The  trustee  applied  for  an 
order  that  B.  should  refund  the  proceeds  of  sale 
received  by  him,  on  the  ground  that  the  bill  of 
sale  was  void  as  being  given  only  for  a  past 
debt,  and  as  being  the  price  of  a  bargain  for  the 
concealment  of  a  felony  : — Held,  that  the  wron^ 
done  not  being  an  offence  against  the  bankrupt 
law,  the  trustee  was  in  no  better  position  than 
the  bankrupt  would  have  been,  and  that,  the 
latter  having  been  a  party  to  the  wrong,  the 
maxim  "  In  pari  delicto  potior  est  conditio 
possidentis  "  would  have  applied,  and  no  action 
could  have  been  maintained.  Mapleback^  In  re^ 
Butt,  Ex  parte,  46  L.  J.,  Bk.  14  ;  4  Ch.  D.  160  ; 
35  L.  T.  503  ;  25  W.  R.  103  ;  13  Cox,  C.  C.  374 
— C.  A. 

Parties  to  a  contract  which  is  against  public 
policy  or  illegal,  are  not  always  regarded  as 
being  in  pari  delicto,  but  public  policy  is  some- 
times considered  as  advanced  by  allowing 
either  or  the  more  excusable  of  the  parties  to 
sue  for  relief  against  the  transaction.  Beyn^ 
V.  Sprye,  8  Hare,  275.  Affirmed,  1  De  0.  M.  &  a. 
660  ;  21  L.  J.,  Ch.  633. 

The  rule  '*  In  pari  delicto  melior  est  oonditio 
possidentis,"  preventing  suit,  is  not  universal ; 
it  admits  of  degrees  of  guilt  by  concurring  in 
the  same  criminal  act.  Osborne  v.  Williams,  18 
Ves.  379  ;  11  R.  R.  218. 

See  also  Herman  v.  Zenchner,  54  L.  J.,  Q.  B. 
340 ;  16  Q.  B.  D.  561  ;  53  L.  T.  94 ;  33  W.  R. 
606  ;  49  J.  P.  502— C.  A.  And  Scott  v.  Brouyn^ 
61  L.  J.,  Q.  B.  738 ;  [1892]  2  Q.  B.  724;  4  R, 
42 ;  67  L.  T.  782  ;  41  W.  B.  116 ;  57  J.  P.  213 
— O.A. 
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Intereit  fiei  publie»  nt  lit  iLnif  litiun.]— See 
March,  Ex  parte,  67  L.  T.  594  ;  9  Morrell,  286. 

XaowMge  of  Baralt  of  Acts.]— You  must 
ascribe  to  ererj  man  s  knowledge  of  that  which 
is  a  necessaiy  and  an  inevitable  result  of  an  act 
deUberatelj  done  by  him.  Semble.  Carter  v. 
M'Zaren,  L.  B.  2  H.  L.  (Sc.)  120,  126. 

Logof  posteriores  oontrariai  abrogant]— See 
KfUner  v.  PhUHpt,  60  L.  J.,  Q.  B.  506  ;  [1891] 
2  Q.  B.  267  ;  64  L.  T.  628 ;  39  W.  B.  526  ;  56  J.  F. 
64.  West  Ham  y.  Fourth  City  Mutual  Building 
Soeiety,  61  L.  J.,  M.  C.  128 ;  [1892]  1  Q.  B.  654 ; 
66  L.  T.  350 ;  40  W.  B.  446  ;  56  J.F.  438. 

Loz  non  oogit  ad  impossibilia.] — A  declaration 
alleged  that  the  defendant  in  1840  demised 
certain  premises  to  the  plaintifE  for  a  long  term 
of  years,  and  the  defendant  covenanted  that 
**  neither  he  nor  his  assigns  would,  during  the 
term,  permit  any  messuage  to  be  built  on  a 
paddock  fronting  the  demised  premises " ; 
alleging  as  breaches,  first,  that  he,  duriog  the 
term,  permitted  a  railway  station  to  be  built 
on  the  paddock ;  and,  secondly,  that  he  assigned 
the  paddock  to  a  railway  company,  who  erected 
the  railway  station  on  the  paddock.  Plea, 
that  the  company  required  to  take  the  paddock 
under  powers  given  them  by  an  act  of  parlia- 
ment of  1862,  for  purposes  for  which  they  were 
by  the  act  empowered  to  take  the  same ;  that 
the  paddock  was  land  which  the  company  was 
empowered  to  take  oompuisorily  for  the  purposes 
of  the  undertaking  authorised  by  the  act ;  and 
that  the  company  under  the  powers  so  conferred 
did  compulsorily  purchase  and  take  the  paddock, 
and  that  the  assignment  by  the  defendant  to  the 
company  was  the  assignment  in  completion  of 
such  compulsoiy  purchase ;  that  the  company 
afterwards  built  on  the  paddock  the  erections 
complained  of,  which  were  erections  reasonably 
required  for  the  purposes  of  the  undertaking 
authorised  by  the  act.  Beplication :  that 
though  the  erections  were  reasonable,  it  was 
not  necessary  or  compulsory  for  the  company 
to  build  them : — Held,  that  the  defendant  was 
entitled  to  judgment,  for  he  was  discharged 
from  his  covenant  by  the  subsequent  act  of 
parliament,  which  compelled  him  to  assign  to  the 
railway  company,  and  so  put  it  out  of  his  power 
to  perform  the  covenant,  on  the  principle  of  the 
maxim  of  **  Lex  non  cogit  ad  impossibilia  "  ;  and 
that  it  conld  make  no  difference  whether  the 
company  was  only  empowered  or  was  compelled 
to  build  the  station  on  the  paddock.  Baily  v. 
De  Creepigny,  38  L.  J.,  Q.  B.  98  ;  L.  B.  4  Q.  B. 
180  ;  19  L.  T.  681 ;  17  W.  B.  494.  See  also  Hick 
v.  Baymand,  62  L.  J.,  Q.  B.  98  ;  [1893]  A.  C.  22 ; 
1  B.  125  ;  68  L.  T.  175 ;  41  W.  B.  384 ;  7  Asp. 
M.  C.  233— H.  L.  (E.) 

Kemo  debot  oiie  Judex  in  propria  sua  eania.] 
— See  Leesan  v.  Medical  Council,  59  L.  J.,  Ch. 
233 ;  43  Ch.  D.  366  ;  61  L.  T.  849  ;  38  W.  B.  303 
— C.A. 

Homo  debet  laeeeeeri  pro  una  et  eadem  eansa.] 
— ^A  workman  having  been  injured  through  the 
foult,  as  he  alleged,  of  his  employers,  brought  an 
action  against  them  for  damages.  While  the 
action  was  pending,  he  died,  intestate  and 
unmarried.  His  mother  was  appointed  his  execu- 
trix, and  she  raised  a  second  and  concurrent 
action  for  solatium  for  her  son's  death,  and  asked 
ihaX  the  second  action  should  be  remitted  to  the 


same  jury  who  were  to  try  the  first  action : — 
Held,  that  the  second  action  was  incomjictent. 
Wood  V.  Oray,  [1892]  A.  C.  576  ;  67  L.  T.  628— 
H.  L.  (Sc.) 

Vemo  debet  bis  puniri  pro  oao  delieto.]-— See 
Reg.  V.  Milee,  59  L.  J.,  M.  C.  56 ;  24  Q.  B.  D.  423 ; 
62  L.  T.  572 ;  38  W.  B.  334 ;  17  Cox,  0.  C.  9 ;  54 
J.  P.  549—C.  C.  B. 

Kemo  debet  bis  vezari  pro  eadem  eauia.] — 
See  Byley  v.  Brown,  62  L.  T.  458  ;  17  Cox,  C.  0. 
79 ;  54  J.  P.  486.  Clarke  v.  Midland  Cheat 
Western  By.,  [1895]  2  Ir.  B.  294— C.  A.  Brune- 
den  V.  Humphrey,  53  L.  J.,  Q.  B.  476  ;  14  Q.  B.  D. 
141  ;  51 L.  T.  529  ;  32  W.  B.  944  ;  49  J.  P.  4— C.  A. 

Kemo  tenetur  ieipinm  aoensare.] — The  depo- 
sitions on  oath  of  a  witness  legally  taken  are 
evidence  against  him,  should  he  be  subsequently 
tried  on  a  criminal  charge,  except  so  much  of 
them  as  consists  of  answers  to  questions  to  which 
he  has  objected  as  tending  to  criminate  him,  bot 
which  he  has  been  improperly  compelled  to 
answer.  The  exception  depends  upon  the  prin- 
ciple **  Nemo  tenetur  seipsum  accusare,''  but  does 
not  apply  to  answers  given  without  objection, 
which  are  to  be  deemed  voluntary.  Beg,  v.  Owte, 
9  Moore,  P.  C.  (N.S.)  463 ;  42  L.  J.,  P.  C.  45 ; 
L.  B.  4  P.  C.  599 ;  29  L.  T.  Ill ;  21  W.  B.  553 ; 
12  Cox,  C.C.  557. 

Ko  one  ean  take  Advantage  of  hii  own  Wrong.] 

— The  only  exception,  and  the  well-known  excep- 
tion, to  the  rule  which  protects  a  purchaser  with 
notice  taking  from  a  purchaser  without  notice  is 
that  which  prevents  a  trustee  buying  back  trust 
property  which  he  has  sold,  or  a  fraudulent  man 
who  has  acquired  property  by  fraud  saying  he 
sold  it  to  a  bonft  fide  purchaser  without  notice, 
and  has  got  it  back  again.  Those  are  cases  to 
shew  that  a  person  shall  not  take  advantage  of 
his  own  wrong  —  Per  M.B.,  Barroufe  Ca$e,  49 
L.  J.,  Ch.  498  ;  14  Ch.  D.  446  ;  42  L.  T.  891— C.  A. 
The  maxim  that  no  man  can  take  advantage 
of  his  own  wrong  is  somewhat  obscure ;  but  in 
my  opinion  it  only  means  this  :  that  a  man  can- 
not enforce  against  a  person  whom  he  has  wronged 
by  a  breach  of  contract  or  a  breach  of  duty,  a 
right  created  against  such  person  by  such  breach 
of  contract  or  duty.  The  maxim  can  only  be 
employed  by  the  person  against  whom  the  wrong 
has  been  done,  except  where  the  person  having 
a  derivative  right  has  been  clothca  with  the  full 
rights  of  the  person  from  whom  he  has  derived 
bis  title. — ^Per  Bowen,  L.J.  London  Celluloid 
Co.,  In  re,  Bayley  and  Hanbury*i  Caee,  57 
L.  J.,  Ch.  843 ;  39  Ch.  D.  190 ;  69  L.  T.  109 ; 
36  W.  B.  673  ;  1  Meg.  45. 

Omnia  prasnmiuitiir  rite  esse  aota.] — The 

presumption  when  a  foreign  court-  has  purported 
to  act  properly  and  within  its  jurisdiction  is 
omnia  rite  esse  acta.  Taylor  v.  Ford,  29  L.  T. 
392  ;  22  W.  B.  47.  See  ^iso  Harru  v.  Knight, 
15  P.  D.  170  ;  62  L.  T.  507— C.  A.  Byles  v.  Cox, 
74  L.  T.  222.  Dayman  v.  JDayt/uin,  71  L.  T.  699. 
Lauderdale  Peerage,  The,  10  App.  Cas.  692 — 
H.  L.  (Sc.) 

«Omnii  nova  eonititiitio  ftituris  fbrmaa 
imponere  debet  et  non  prseteritis.*']— Bee  Hough 
V.  Windut,  63  L.  J.,  Q.  B.  165 ;  12  Q.  B.  D. 
224 ;  60  L.  T.  312  ;  32  W.  B.  452 ;  1  MorreU,  1— 
C.  A.    And  Beid  t.  Beid,  56  L.  J.,  Ch.  294  ;  31 
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Ch.  D.  102 ;  64  L.  T.  100 ;  34  W.  K.  833— Per 
Bowen,  L.J. 

OmniB  ratihabitio  r«trotraliitiir  et  mandato 
priori  flBquiparatur.] — It  is  doubtful  whether 
this  maxim  applies  in  the  case  of  a  wilL  AlilU 
V.  MillukM-d,  59  L.  J.,  P.  23 ;  15  P.  D.  20 ;  61 
L.  T.  651.  See  Bolton  v.  Lambert,  58  L.  J.,  Ch. 
425  ;  41  Ch.  D.  295  ;  60  L.  T.  687  ;  37  W.  R.  434 
— C.A. 

Partioepi  oriminifl.] — In  general  cases,  where 
a  debt  is  cut  down  by  the  policy  of  the  law,  the 
complaint  may  be  by  particeps  criminis.  Kirk^ 
£x  parte,  15  Ves.  469. 

Belief  given  to  particeps  criminis  on  ground  of 
pubUc  policy,  batch  v.  Hatch,  9  Ves.  292 ; 
1  Smith,  226.  But  no  costs.  Delfenham  y.  Ox, 
1  Ves.  277. 

Pendente  lite  nihil  innovetnr.] — Effect  of 
maxim  "pendente  lite  nihil  innovetur"  limited 
t«  rights  and  parties  in  that  suit,  not  absolutely 
aonulling  a  conveyance  pendente  lite ;  therefore 
a  plea  in  bar  to  bill  by  purchaser  from  defendant, 
with  actual  notice,  overmled.  Metcalfe  v.  JPiUver- 
toft,  2  Ves.  &  B.  200  ;  13  R.  R.  63. 
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Qnando  aliqnid  proMbetnr  fieri,  ex  direeto 
prohibetnr  et  per  obliqiinm.'M — See  Bosher,  In 
re,  Bosher  v.  Bosher,  53  L.  J.,  Ch.  722  ;  26  Ch.  D. 
821. 

( ( Quando  aliqnid  mandator,  mandator  et  omne 
per  quod  pervenitnr  ad  illnd/'] — See  Murray 
v.  Scott,  53  L.  J.,  Ch.  745  ;  9  App.  Cas.  519  ;  51 
L.  T.  462  ;  33  W.  R.  173— H.  L.  (E.) 

<*Qni  facit  per  aHnm  laoit  per  se."] — See 
Mills  V.  Armstronff,  57  L.  J.,  P.  65  ;  13  App.  Cas. 
1  ;  58  L.  T.  423 ;  36  W.  R.  870 ;  6  Asp.  M.  C. 
257  ;  52  J.  P.  212— H.  L.  (E.) 

Qni  prior  eit  tempore,  potior  est  jure.] — If 
an  executor,  in  pursuance  of  the  directions  con- 
tained in  the  testator's  wiU,  carries  on  the 
testator's  business,  and  in  so  doing  contracts 
debts,  the  fact  that  he  has  carried  on  the  busi- 
ness in  his  own  name  and  that  the  testator's 
assets  employed  in  it  are  ostensibly  the  execu- 
tor's own  property,  will  not  entitle  a  judgment 
creditor  of  the  executor  to  take  in  execution  the 
testator's  assets.  Lapse  of  time  and  an  enjoy- 
ment of  the  assets  in  a  manner  inconsistent  with 
the  trusts  of  the  will,  coupled  with  the  consent 
of  the  beneficiaries,  may,  however,  raise  an 
inference  of  a  gift  of  the  assets  by  them  to  the 
executor,  and  entitle  the  judgment  creditor  to 
take  them  in  execution.  But,  when  the  pos- 
session and  the  time  which  has  elapsed  are  in 
accordance  with  the  trusts  of  the  will,  no  such 
inference  can  arise.  Bay  v.  Bay  (G.  Coop.  264) 
distinguished.  Morgan,  In  re,  Pillgrem  v. 
Pillgrenu  50  L.  J.,  Ch.  834  ;  18  Ch.  D.  93  ;  45 
L.  T.  183— C.  A.  See  also  Societi  OSneraU  de 
Paris  V.  Walker,  55  L.  J.,  Q.  B.  169  ;  11  App. 
Cas.  20  ;  54  L.  T.  389  ;  34  W.  R.  662— H.  L.  (E.). 
And  Lambert's  Estate,  In  re,  13  L.  R.,  Ir.  234 — 
C.  A.    See  also  Cases  under  Mobtgagb. 

Qui  sentit  eommodom,  sentire  debet  et  onus.] 

•—A  devise  of  premises  for  life  provided  that  the 
tenant  for  life  should  keep  the  premises  in  repair. 
The  tenant  for  life  entered  upon  and  enjoyed  the 
premises  during  her  lifetime,  but  left  them  at  her 
death  out  of  repair.  The  remainderman  in  fee 
brought  an  action  against  the  executor  of  the 


tenant  for  life  in  respect  of  the  non-repair  ef  the 
premises  within  the  period  of  limitation  pre- 
scribed by  3  &  4  WilL  4,  c.  42,  s.  2,  which  gives 
a  right  of  action  against  the  executor  of  a  person 
deceased  in  respect  of  wrongs  committed  by  the 
testator  to  another  in  respect  of  his  property  : — 
Held,  .that  an  action  of  tort  in  respect  of  the 
permissive  waste  by  non-repair  of  the  premises 
would  have  lain  at  common  law  against  the 
tenant  for  life  in  her  lifetime,  and  consequently 
lay  under  the  above-mentioned  statute  against 
her  executor  after  her  death.  Woodhouse  v. 
Walker,  49  L.  J.,  Q.  B.  609  ;  6  Q.  B.  D.  404 ;  42 
L.  T.  770 ;  28  W.  R.  766  ;  44  J.  P.  666. 

Qnioqnid  plantatnr  solo,  solo  eedit.] — lOners 
working  under  customs  established  by  the  High 
Peak  Mining  Customs  and  Mineral  Courts  Act. 
1851  (14  k.  15  Vict.  c.  xciv.),  lawfully  erected 
machinery  and  buildings  necessary  thereto  on 
surface  land,  of  which  the  miners  were  entitled 
to  the  exclusive  use  for  mining  purposes,  but  the 
freehold  of  which  belonged  to  otJiers.  The  build- 
ings were  attached  so  as  to  be  part  of  the  soil,  and 
so  that  they  could  not  be  removed  without  some 
disturbance,  which  would  not  amount  to  a  des- 
truction, of  the  soil.  The  buildings  were  from 
the  first  intended  to  be  accessory  to  the  minings 
and  there  was  nothing  to  shew  that  the  property 
in  them  was  intended  to  be  irrevocably  annexed 
to  the  soil : — ^Held,  that  the  maxim  "  Quicqnid 
plantatur  solo^  solo  cedit,"  was  not  applicable, 
and  that  the  miners  were  entitled  to  pull  down 
and  remove  the  buildings  while  their  interest  in 
the  mine  continued,  and  were  not  liable  to  the 
surface  owners  for  so  doing.  Wake  v.  Hall,  52 
L.  J.,  Q.  B.  494  ;  8  App.  Cas.  196  ;  48  L.  T.  834  ; 
81  W.  R.  586  ;  47  J.  P.  648— H.  L.  (E.)  See  al«> 
Ainslie,  In  re,  Swinburne  v.  Ainslie,  55  L.  J^ 
Ch.  616  ;  30  Ch.  D.  486  ;  53  L.  T.  645  ;  33  W.  R. 
910 ;  50  J.  P.  180— C.  A. 

Qoilibet  potest  rennnciare  jnri  pro  se  intro^ 
dncto.]— See  Wilson  v.  Mcintosh,  63  L.  J.,  P.  0. 
49  ;  [1894]  A.  C.  129  ;  6  R.  429  ;  70  L.  T.  536— P.  C. 

Qnod  semel  plaenit  in  eleotionibni,  amplius 
diiplioere  non  potest.]  —  Where  a  man  has  nn 
option  to  choose  one  or  other  of  two  inconsistent 
things,  when  once  he  has  made  his  election  it 
cannot  be  retracted ;  it  is  final  and  cannot  be 
altered.  Scarf  v.  Jardine,  51  L.  J.,  Q.  B.  612  ; 
7  App.  Cas.  360 ;  47  L.  T.  258  ;  30  W.  B.  893 — 
H.  L.  (E.) 

Bes  perit  domino.] — A  horse  was  sold  by  the 
plaintiff  to  the  defendant  upon  condition  that  it 
should  be  taken  away  by  the  defendant  and  tried 
by  him  for  eisrht  days,  and  returned  at  the  end  of 
eight  days  if  the  defendant  did  not  think  it 
suitable  for  his  purposes.  The  horse  died  on  the 
third  day  after  it  was  placed  in  the  defendsuit's 
stable,  without  fault  of  either  party  : — Held,  by 
Denman,  J.,  that  the  plaintiff  could  not  maintain 
an  action  for  the  price,  as  for  goods  sold  and 
delivered.  Elphick  v.  Barnes,  49  L.  J.,  C.  P. 
698  ;  5  C.  P.  D.  321  ;  29  W.  R.  139  ;  44  J.  P.  651. 

<*  Respondeat  superior."] — See  White  v.  Pet^*^ 
58  L.  T.  710  ;  and  Harding  v.  Barker,  87  TV.  r1 
78  ;  58  J.  P.  308.  See  also  Wright  v.  LttJi- 
bridge,  63  L.  T.  672  ;  6  Asp.  M.  C.  558— C.  A, 

Sio  utere  tno,  at  alienum  non  Issdas.] — The 
defendants,  a  burial  board,  planted  on  their 
own  land,  and  about  four  feet  distant  from  their 
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boundary  railings,  a  yew  tree,  which  grew  through 
and  beyond  the  railings,  so  as  to  project  over  an 
adjoining  meadow,  which  was  hired  by  the  plain- 
tiff for  pasture.  The  plaintiffs  horse,  feeding 
in  the  meadow,  ate  of  that  portion  of  the  yew 
tree  which  projected  oyer  the  meadow,  and  died 
of  the  poison  contained  therein.    The  tree  was 

Slanted  and  grown  with  the  knowledge  of  the 
efendants.  The  plaintiff  having  brought  an 
action  for  the  value  of  the  horse : — Held,  that 
the  defendants  were  liable  on  the  principle  of  the 
maxim,  ''  Sic  utere  tuo,  ut  alienum  non  Issdas." 
Crowhurtt  v.  AmertJiam  Burial  Board,  48  L.  J., 
Ex.  109  ;  4  Ex.  D.  5  ;  39  L.  T.  355  ;  27  W.  B.  95. 
See  also  WhaUey  v.  Lancashire  and  Yorkshire 
By.,  63  L.  J.,  Q.  B.  285 ;  13  Q.  B.  D.  131 ;  50 
L.  T.  472  ;  32  W.  B.  711 ;  48  J.  P.  500— C.  A. 
Love  V.  BeU,  63  L.  J.,  Q.  B.  257 ;  9  App.  Cas. 
286  ;  61  L.  T.  1 ;  82  W.  B.  725  ;  48  J.  P.  516— 
H.  L.  (E.)  Farrer  v.  NeUon,  64  L.  J.,  Q.  B.  385  ; 
15  Q.  B.  D.  258  ;  52  L.  T.  769  ;  33  W.  B.  800  ;  49 
J.P.  725;  and  Black  v.  Christchuroh Finance  Co,, 
63  L.  J.,  P.  C.  32  ;  [1894]  A.  C.  48  ;  6  B.  394 ; 
70  L.  T.  77 ;  58  J.  P.  332— P.  C.  Beinhardt  v. 
MentoJttiy  68  L.  J.,  Ch.  787 ;  42  Ch.  D.  686 ;  61 
L.  T.  328  ;  38  W.  B.  10. 

Transit  terra  onm  on«re.] — ^Where  one  of  two 
innocent  pei-sons  must  suffer  from  the  fraud  of  a 
third,  the  loss  should  be  borne  by  him  who 
enabled  the  third  person  to  commit  the  fraud. 
London  and  South  Western  Bank  v.  Wentioorth, 
49  L.  J.,  Ex.  657 ;  6  Ex.  D.  96 ;  42  L.  T.  188 ; 
28  W.  B.  616. 

**  Verba  chartanim  fortias  acoipiuntnr  eontra 
proferentem."]  —  See  BirrellY.  Dryer,  9  App. 
Cas.  345  ;  51  L.  T.  130  ;  5  Asp.  M.  C.  267— H.  L. 
(Sc.)  And  Burton  v.  English,  53  L.  J.,  Q.  B. 
133  ;  12  Q.  B.  D.  218;  49  L.  T.  768  ;  32  W.  B. 
655  ;  5  Asp.  M.  C.  187— C.  A. 

*' Volenti  non  fit  Iignria.*']- See  Thomas  y. 
Quarterniaine,  56  L.  J.,  Q.  B.  340  ;  18  Q.  B.  D. 
685;  67  L.  T.  537  ;  35  W.  B.  555  ;  51  J.  P.  616— 
C.  A.  Baddelcy  v.  Oranville  (^Lord),  66  L.  J., 
Q.  B.  601 ;  19  Q.  B.  D.  423 ;  57  L.  T.  268 ;  36 
W.  B.  63 ;  61  J.  P.  822.  Yarmouth  v.  France, 
67  L.  J.,  Q.  B.  7  ;  19  Q.  B.  D.  647  ;  36  W.  B.  281. 
Thrussell  v.  Handijside,  67  L.  J.,  Q.  B.  347 ;  20 
Q.  B.  D.  359  ;  58  L.  T.  344  ;  52  J.  P.  279.  Oshome 
V.  i.  ^'  N.  TT.  Ry.,  57  L.  J.,  Q.  B.  618;  21 
Q.  B.  D.  220 ;  59  L.  T.  227 ;  36  W.  B.  809  ;  52 
•  J.  P.  806.  Brooke  v.  Bantsden,  63  L.  T.  287. 
Menibery  v.  0.  W.  By.,  58  L.  J.,  Q.  B.  563  ;  14 
App.  Cas.  179  ;  61  L.  T.  666  ;  38  W.  B.  145  ;  64 
J.  P.  244— H.  L.  (E.)  Lee  v.  Mxey,  63  L.  T. 
286  ;  64  J.  P.  807.  Church  v.  Ajyplehy,  58  L.  J., 
Q.  B.  144  ;  60  L.  T.  542,  and  SmUh  v.  Baktr,  60 
L.  J.,  Q.  B.  683  ;  [1891]  A.  C.  325  ;  66  L.  T.  467  ; 
40  W.  B.  392 ;  66  J.  P.  660— H.  L.  (E.) 
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1.  JUBISDIOTION. 

Extent   of— Inferior   Conrt.]— The  mayor*8 
court  is  an  inferior  court  of  local  jurisdiction, 


confined  to  the  limits  and  liberties  of  the  city. 
London  Corporation  v.  Cox,  36  L.  J.,  Ex,  226 ; 
L.  B.  2  H.  L.  239  ;  16  W.  B.  44. 

''Carry  on  Bneiness "— Bailway  Station.]- 
The  South-Eastem  Bailway  Company  has  a 
station  in  Cannon  Street,  City,  where  a  consider- 
able portion  of  its  business  is  transacted.  Their 
principal  station,  where  the  meetings  of  the 
directors  are  held  and  the  general  and  substan- 
tial business  of  the  company  is  conducted,  is 
without  the  city  : — ^Held,  that  the  company  does 
not  carry  on  business  within  the  jurisdiction  of 
the  mayor's  court,  within  the  meaning  of  s.  12 
of  the  Mayor's  Court  Extension  Act,  1857  (20  & 
21  Vict.  c.  clvii.).  Le  Taillcur  v.  S.  B,  By,, 
3  C.  P.  D.  18. 

The  place  where  a  railway  company  carries  on 
its  business  within  s.  12  of  the  Mayor's  Court  Pro- 
cedure Act,  is  where  the  general  superintendence 
and  management  of  the  business  take  place. 
Bogers  v.  L.  C.  ^  B,  By,,  26  W.  B.  192. 

When,  therefore,  it  appeared  that  a  railway 
company  had  a  chief  oflice,'  which  was  also  a 
terminal  station,  in  London,  but  that  its  business 
was  managed  at  Victoria  Station,  which  was  not 
within  the  city : — ^Held,  that  the  company 
carried  on  their  business  at  Victoria  Station  and 
not  within  the  city.    Ih. 

Solicitor'i  Clerk.]— By   s.  12   of    the 

Mayor's  Court  (Extension)  Act,  1857,  **  Where 
the  debt  or  damage  claimed  in  any  action  shall 
not  exceed  50Z.  no  plea  to  the  jurisdiction  shall 
be  allowed,  provided  the  defendant,  or  one  of 
the  defendants  shall  dwell  or  carry  on  business 
within  the  city  of  London  "  : — Held,  that  a  clerk, 
employed  by  a  solicitor  at  his  office,  which  was 
witnin  the  city  of  London,  did  not  "  carry  on 
business "  there  within  the  meaning  of  s.  12,  so 
as  to  give  the  mayor's  court  jurisdiction  to  try 
an  action  in  which  the  clerk  was  defendant. 
Graham  v.  Lewis,  68  L.  J.,  Q.  B.  117;  22 
Q.  B.  D.  1 ;  37  W.  B.  73 ;  63  J.  P.  116— C.  A. 
Affirming  69  L.  T.  35. 

Betidenoe  of  Parties — ^Aetion  on  Bill  of  Sx- 
ehange.] — Bills  of  exchange  were  drawn  and 
accepted  abroad,  and  indor^  by  the  defendant 
abroad,  one  of  them  being  payable  in  London, 
the  others  in  Liverpool.  The  foreign  bankers 
having  no  residence  or  place  of  business  in 
London,  as  indorsees  of  the  bills,  sued  the  defen- 
dant (who  likewise  had  no  residence  or  place  of 
business  in  London)  in  the  mayor's  court,  and 
attached  moneys  of  the  defendant  in  the  hands 
of  the  garnishee,  a  banker  in  London : — The 
court  made  absolute  a  rule  for  a  prohibition, 
holding  that  the  mayor's  court  had  no  juris- 
diction, the  cause  of  action  not  arising  within 
the  city,  and  the  parties  to  the  suit  being  both 
resident  abroad.  Banque  de  Credit  Commercial 
V.  De  Gas,  L.  B.  6  C.  P.  142  ;  24  L.  T.  235. 

Clieqne  payable  in  City,  Indorsed  in  York- 
ihire.] — ^A  dd^endant,  for  valuable  consideration, 
indorsed  to  the  plaintiff  a  cheque  for  lOZ.  pay- 
able at  a  bank  in  the  city  of  London;  the 
cheque  was  dishonoured  on  presentation  ;  the 
indorsement  was  in  Yorkshire.  The  plaintiff 
having  sued  in  the  mayor's  court  te  recover  the 
amount  of  the  cheque,  the  defendant's  attorney 
applied  for  a  prohibition  : — Held,  that  the  dis- 
honour of  the  cheque  within  the  city  of  London 
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did  not  give  the  mayor^s  court  jarisdiction,  and 
that  a  prohibition  ought  to  issue.  BoHnson  v. 
Emanml,  48  L.  J.,  C.  P.  244 ;  L.  B.  9  C.  P. 
414  ;  30  L.  T.  600. 

<*  Cause  of  Aetlon  ariiiiig  wholly  or  in  part 
within  the  City "— Asiignment  of  Debt.]— The 
plaintiff  brought  an  action  in  the  mayor*s  court 
as  assignee  of  a  debt  alleged  to  be  due  in  respect 
of  the  price  of  goods  sold  and  delivered  to  the 
defendant  by  the  assignor.  The  sale  and 
delivery  had  taken  pla<^  without  the  city  of 
London,  but  the  debt  had  been  .ossgnnl  in 
writing  to  the  plaintiff  pursuant  to  s.  2w,  sub.-s. 
6  of  the  Judicature  Act,  1873,  within  the  city  of 
London: — Held,  that  the  assignment  of  the 
debt  was  part  of  the  cause  of  action,  and  that 
the  cause  of  action  having  arisen  in  part  within 
the  city  of  London  there  was  no  ground  for  a 
prohibition.  Bead  v.  Brown,  58  L.  J.,  Q.  B. 
120  ;  22  Q.  B.  D.  128  ;  60  L.  T.  250  ;  37  W.  B. 
131— C.  A. 

Equitable  Juriidietion— Part  of  Cause  of 
Action  arising  out  of  the  Jnrisdietion.] — ^The 
mayor^s  court  has  no  equitable  jurisdiction, 
unless  the  whole  cause  of  action  has  arisen 
within  its  jurisdiction.  Sect  12  of  the  Mayor's 
Court  Act,  1857  (20  k  21  Vict.  c.  clvii.)  does  not 
apply  to  a  suit  on  the  equity  side  of  that  court, 
in^.  V.  London  Corporation,  61  L.  J.,  Q.  B.  329. 

The  defendants  agreed  to  transfer  to  the  plain- 
tiff shares  of  the  nominal  value  of  6,000Z.  in  a 
projected  company  as  soon  as  the  company  was 
incorporated.  The  company  was  afterwards 
incorporated  by  registration  under  the  com- 
panies acts  at  Somerset  House,  which  is  outside 
the  jurisdiction  of  the  mayor's  court,  London. 
The  plaintiff  commenced  an  action  in  the  mayor's 
court  for  specific  performance  of  the  agreement : 
— Held,  that  the  defendants  were  entitled  to 
prohibition,  as  part  of  the  cause  of  action — 
namely,  the  incorporation  of  the  company — 
arose  outside  the  jurisdiction.  Bowler  v.  Bar- 
herton  Development  Syndicate,  66  L.  J.,  Q.  B. 
144  ;  [1897]  1  Q.  B.  164  ;  75  L;  T.  620 ;  46  W.  R. 
162— C.  A. 

Claim  over  £50— Contraet  by  Telegram — (Mfer 
rsoeived  and  aeoepted  within  City.]— When  an 
offer  is  sent  by  telegram  and  a  telegram  in  reply 
is  sent  accepting  the  offer,  the  contract  is  com- 
plete on  the  despatch  of  the  telegram  in  reply. 
An  action  was  brought  in  the  mayor's  court  for 
a  sum  of  501,  for  mon^  had  and  received,  alleged 
to  have  been  received  under  bets  made  by  the 
defendant  on  behalf  of  the  plaintiff.  The  plain- 
tiff had  sent  a  telegram,  **  Put  me  on  so  much 
on  such  a  horse,"  from  a  post-office  outside  the 
city,  to  the  defendant,  a  *'  boolonaker,"  who  had 
offices  within  the  city.  This  telegram  was 
received  by  the  defendant  within  the  city,  and 
it  was  answered  by  a  telegram  sent  from  a 
telegraph  office  within  the  city  accepting  the 
offer : — Held,  refusing  a  motion  for  a  prohibition, 
that  the  contract  (if  any)  was  complete  on  the 
receipt  of  the  telegram  within  the  city  and  the 
sending  the  telegram  in  reply  within  the  city  ; 
that  the  whole  cause  of  action  (if  any)  arose 
within  the  city ;  and  that  the  mayor's  court 
had  jurisdiction.  Cotoan  v.  0*  Connor,  57  L.  J., 
Q.  B.  401 ;  20  Q.  B.  D.  640  ;  58  L.  T.  857  ;  36 
W.  B.  895. 

Goods  Sold  —  Order  and  Delivery.] — Orders 
were  given  for  goods  at  Poplar,  to  be  delivered  to 


a  carrier  named  by  the  buyer  and  to  be  paid  by 
him.  The  goods  were  received  by  the  carrier  (on 
delivery  orders  handed  to  him  by  the  seller  in 
the  city  of  London)  partly  within  and  partly 
without  the  city.  An  action  having  been  brought 
for  the  price  in  the  mayor's  court : — ^Held,  that 
part  of  the  cause  of  action  arose  out  of  the  juris- 
die  ion  of  the  court,  and  therefore  the  defendant 
wai  entitled  to  a  prohibition.  Ooldy.  Tumer, 
L.  R.  10  C.  P.  149 ;  23  W.  B.  732. 

The  defendant,  who  carried  on  business  in  the 
city  of  London,  posted  a  letter  there  containing 
an  order  for  goods,  addressed  to  the  plaintiff  in 
Surrey.  No  letter  was  sent  accepting  the  offer ; 
but  the  goods  were  taken  by  a  servant  of  the 
plaintiff  and  delivered  to  the  defendant  in  London : 
— Held,  that  the  whole  cause  of  action  arose  in 
the  city.  Taylor  v.  Jones,  45  L.  J.,  C.  P.  110  ; 
1  C.P.  D.  87;  34L.  T.  131. 

In  an  action  in  the  mayor's  court  for  the 
price  of  goods  sold,  it  was  sworn  that  part  of  the 
goods  for  the  price  of  which  the  plaintiff  sued 
was  ordered  by  a  letter  posted  in  Liverpool,  and 
received  by  the  defendant  at  his  house  of  business 
in  London.  A  rule  for  a  prohibition  was  dis- 
charged, on  the  ground  that  the  letter  was  a 
continuing  order,  and  spoke  in  the  place  where 
it  was  received,  and  therefore  that  part  of  the 
cause  of  action  arose  within  the  jurisdiction. 
BenneU  v.  Coegriff,  38  L.  T.  177. 

If  a  merohant  abroad  orders  goods  of  a  shop- 
keeper residing  within  the  city  of  London,  to  be 
put  on  board  a  ship  lying  beyond  the  limits  of 
the  city,  and  the  shopkeeper  sends  them  from  his 
shop  to  be  shipped  in  pursuance  of  the  order,  the 
price  of  the  goods  may  be  sued  for  in  the  mayor's 
court,  as  a  debt  arising  within  Uie  city,  bnx' 
ham  V.  Smith,  2  Camp.  21 ;  11  B.  B.  651. 

Bale  of  Property— Agreement  whore  made.] — 
The  defendant  verbally  agreed  outside  the  citj 
of  London  and  the  liberties  thereof,  to  purchase 
from  the  plaintiff  the  lease  of  a  f^op  at  New 
Cross,  in  Surrey,  with  the  goodwill  and  stock-in- 
trade  of  a  drapery  business  carried  on  there, 
and  the  terms  thereof  were  embodied  in  two 
counterpart  documents,  one  of  which  was  signed 
by  the  defendant  at  Bow,  in  Middlesex,  and  the 
other  was  subsequently  signed  by  the  plaintiff 
within  the  city,  and  the  documents  so  signed 
were  then  exchanged  between  the  parties'  solicitors 
within  the  city.  Neither  of  the  parties  dwelt 
or  carried  on  business  within  the  city.  There 
remained  a  sum  of  60Z.,  balance  of  the  purohase- 
money,  unpaid,  and  the  plaintiff  sued  the  defen- 
dant for  it  in  the  mayor's  court.  The  defendant 
thereupon  obtained  a  writ  of  prohibition  ta 
restrain  the  mayor's  court  from  further  proceed- 
ing with  the  action  : — Held,  that  the  writ  had 
been  rightly  issued,  as  no  part  of  the  cause  of 
action  arose  within  the  jurisdiction  of  the 
mayor's  court.  Alderton  v.  Archer,  54  L.  J., 
Q.  B.  12 ;  14  Q.  B.  D.  1 ;  51  L.  T.661 ;  83  W.  B. 
136. 

Aeoount  stated  by  Letter  rooeivod  in  City.] 
— ^A  defendant,  in  an  action  in  the  mayor's 
court,  had  written  a  letter  addressed  to  and 
received  by  the  plaintiff  in  the  city,  but  posted, 
out  of  the  city,  in  which  there  was  a  distinct 
admission  of  the  debt  afterwards  sued  for.  A 
rule  nisi  having  been  obtained  for  a  prohibition, 
to  the  mayor's  court,  it  was  held  that  upon  a 
claim  on   an   account  stated   the   prohibitioa 
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could  not  issue,  as  the  mayor^s  oonrt  had  juris- 
diction ;  that  by  the  receipt  of  the  letter  in  the 
city  an  accoont  was  stated  In  the  jurisdiction, 
and,  therefore,  a  complete  cause  of  action 
arose  there.    IJeam  t.  MohoUoT^  32>]1  T.  778. 

Held,  that  the  statement  of  an  account  is 
analogous  to  the  acceptance  of  a  contract,  and 
that  an  account  was  here  stated  by  the  defendant 
at  the  moment  when  he  posted  the  letter,  and 
that  the  statement  was  continuous  until  it 
reached  the  plaintifE,  at  which  time  it  was  an 
account  stated  to  hhn  at  the  place  where  he 
received  it.    1  h. 

The  defendant  ordered  goods  of  the  plaintilFs 
traveller  in  Battersea,  and  they  were  delivered 
to  him  at  his  place  of  business  in  Battersea, 
where  he  resided.  There  was  no  statment  as  to 
the  place  from  which  the  goods  were  sent ;  but, 
after  they  had  been  received  by  him,  the  defen- 
dant, in  answer  to  a  letter  written  to  him  by  the 
plaintiffs  solicitor  in  King  William  Street,  Gitr, 
demanding  payment  of  the  price,  8/.  8«.  6a., 
wrote  to  the  solicitor  (whether  by  post  or  other- 
wise did  not  appear),  *'  I  will  call  at  your  office 
in  the  early  ps^  of  next  week,  and  hope  to  make 
some  satisfactoiy  arrangement  for  the  payment 
of  Mr.  Taylor's  claim."  Upon  a  rule  for  a  prohi- 
bition to  restrain  the  position  in  an  action 
brought  in  the  mayor's  court  for  goods  sold  and 
delivered  at  the  defendant's  request,  and  upon 
accounts  stated : — ^Held,  a  sufficient  admission 
of  the  debt  to  support  an  account  stated,  and  to 
warrant  the  court  in  assuming  that  there  was  a 
cause  of  action  arising  within  the  jurisdiction  of 
the  mayor's  court.  Taylor  v.  IficholUj  46  L.  J., 
C.  P.  455  ;  1  C.P.D.  242  ;  24  W.  E.  673, 

-— —  Katuxe  of  Statement.]— When  it  is  sought 
to  shew  jurisdiction  in  the  mayor's  court  by 
reason  of  an  account  stated,  the  account  on  which 
the  jurisdiction  is  sought  to  be  based  must  be  a 
real  account  stated  in  the  strictest  seuse  of  the 
term,  not  a  mere  acknowledgment  of  a  balance 
due  from  the  defendant.  Brenan  y.  Orawleyi 
16  W.  B.  754.  See  MorrU  v.  LatOow^  9  L.  T. 
767. 

The  plaintiff's  solicitor,  who  carried  on  business 
within  the  jurisdiction  of  the  mayor's  court, 
wrote  to  the  defendant  demanding  payment  of 
11,  6f.  6^.  for  goods  sold  and  delivered  by  him  to 
the  plaintiff.  Neither  of  the  parties  resided  or 
earned  on  business,  nor  was  the  contract  entered 
into  within  the  jurisdiction.  The  defendant,  in  a 
letter  written  to  the  plaintiff's  solicitor— posted 
otitside,  but  received  within  the  jurisdiction — 
admitted  that  he  owed  5/.  6#.  &2.  to  the  plaintiff. 
The  plaintiff  having  brought  an  action  in  the 
mayor's  court  to  recover  5{.  6tf.  6J.  on  an  account 
stated,  the  defendant  obtained  a  writ  of  prohibi- 
tion : — Held,  that  the  admission  of  the  defendant 
and  the  bringing  of  the  action  amounted  to  an 
account  stated  within  the  jurisdiction  of  the 
mayor's  court,  and  that  therefore  the  mayor's 
court  had  jurisdiction  to  tiy  the  action.  Chrimdy 
V.  Toum9end,  36  W.  B.  531—0.  A- 

In  Aetioni  for  Bnmt  of  less  Amount  than  50Z.] 
—The  effect  of  ss.  12  &  15  of  the  Mayor's  Court 
Procedure  Act,  1857  (20  k.  21  Vict  c  clvii.),  is  to 
extend  the  jurisdiction  of  the  mayor's  court  in 
cases  within  s.  12,  and  consequently  a  prohibition 
cannot  be  granted  to  prohibit  an  action  in  the 
mayor's  court  for  a  sum  of  less  than  50Z.,  the 
defendant  carrying  on  business,  and  part  ot  the 


cause  of  action  having  arisen,  within  the  city. 
Hau)e$  V-  Paveley  or  Purely,  46  L.  J.,  C.  P.  18  ; 
1  C.  P.  D.  418 ;  34  L.  T.  835  ;  24  W.  B.  895. 
S.  P.,  Bdwkins  v.  Jeffreyt,  84  L.  T.  887— C.  A. 

The  ciroumstance  of  the  debt  or  damages  being 
under  60Z.  does  not  prevent  the  court  from 
issuing  a  prohibition  to  the  lord  mayor's  court, 
where  the  cause  of  action  arose  without  its  juris- 
diction.   Robinson  v.  Emanuelf  infra. 

Abandoning  Part  of  Claim.] — ^An  action  having 
been  brought  in  the  mayor's  court,  upon  a 
guarantee  given  by  the  defendant  for  an  attor- 
ney's bill,  upon  shewing  cause  against  a  rule  for 
a  prohibition  obtained  (before  declaration)  on  the 
ground  that  the  whole  of  the  cause  of  action  did 
not  arise  within  the  city  of  London,  certain  of 
the  charges  in  the  bill  being  for  attendances  at 
Westminster,  the  plaintiff  consenting  altogether 
to  abandon  his  claim,  in  respect  of  those  items ; 
the  court  discharged  the  rule,  but  without  costs. 
Mlit  V.  Fleming,  45  L.  J.,  G.  P.  512  ;  1  C.  P.  D. 
237. 

Objeetlon  to,  how  taken.]  » A  defendant, 
wishing  to  object  to  the  jurisdiction  of  the 
mayor's  court,  must  do  so  by  plea,  and  not  by 
application  for  a  prohibition.  Brenan  v.  Cradley, 
17L.  T.  549.    Btaeeeiutn, 

Silbot  of  Plea  to.] — ^A  plea  to  the  jurisdiction 
in  an  action  by  concessit  solvere  in  the  mayor's 
court  by  an  indorsee  against  the  acceptor  of  a 
bill  of  exchange  made  payable  at  a  buiker's  in 
London  (but  not  specially),  admits  the  drawing, 
acceptance,  indorsement  and  dishonour  of  the 
biU,  out  not  that  either  of  the  acts  took  place 
within  the  city  of  London.  Sewell  v.  Cheetfiam, 
43  L.  J.,  C.  P.  239  ;  L.  B.  9  C.  P.  420 ;  22  W.  B, 
695.  See  Jaeohe  v.  Brett  and  Bean*  v,  JSiehoUon, 
infra. 

Appoaiaaeo  by  DofBndaat— WAiT«r.]^When 

an  action  has  been  commenced  in  the  mayor's 
court,  the  defendant  does  not,  by  entering 
appearance,  not  under  protest,  and  taking  other 
steps,  waive  his  right  to  object  to  the  jurisdiction 
so  soon  as  he  ascertains  exactly  what  the  nature 
of  the  plaintiff's  claim  against  him  is.  Lee  v. 
Cokei^  71  L.  T.  824— C.  A. 


S.  Pbohibitiok 

Applieation  by  whom  made— Bolieltor.] — ^In 

order  to  allow  the  mayor's  court  of  London  to 
entertain  a  suit,  the  cause  of  action  must  have 
arisen  within  its  jurisdiction,  even  although  the 
amount  in  dispute  is  less  than  50^.,  and  the 
defendant  carries  on  business  in  the  city  of 
London : — Held,  that  an  attorney  is  sufficiently 
a  stranger  to  the  suit  in  the  mayor's  court  to 
entitle  him  to  apply  for  a  prohibition,  although 
the  defendant  himself  can  only  raise  an  objection 
to  the  jurisdiction  by  plea  under  20  &  21  Vict. 
c.  clvii.  B.  15.  WUlie  v.  HarrU,  43  L.  J.,  0.  P. 
208. 

When  a  party  not  residing  within  the  juris- 
diction of  the  mayor's  court  is  made  a  defendant 
by  process  therein,  a  prohibition  will  be  granted 
with  costs  upon  the  court  being  informed  of  such 
process  by  tne  attorney  of  the  defendant.  Bobi/n" 
ton  V.  Ihnamel,  43  L.  J.,  C.  P.  244  ;  L.  B.  9  G.  P. 
414  ;  30  L.  T.  500. 
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Defendant.] — ^A  defendant  in  a  suit  in 

the  mayor*s  court  cannot  moye  for  a  writ  of 
prohibition  to  staj  the  proceedings  in  a  foreign 
attachment.    Baker  y.  Clarh,  L.  B.  8  G.  P.  121. 

A  defendant  can  himself  apply  in  the  superior 
court  to  prohibit  the  mayors  court  from  pro-, 
oeeding  fiuther  in  an  action  when  the  court  is 

Srooeeding  without  jurisdiction.  Bridge  y. 
branch,  1  0.  P.  D.  633  ;  34  L.  T.  906. 
A  defendant  in  an  action  in  the  mayor's  court 
may  obtain  a  writ  of  prohibition,  notwithstand- 
ing the  Mayor's  Court  Procedure  Act,  1867(20  & 
21  Vict.  c.  dvii.),  s.  16,  which  enacts  that  **  no 
defendant  shall  be  permitted  to  object  to  the 
jurisdiction  of  the  court  in  or  by  any  proceeding 
whatsoeyer  except  by  plea "  ;  the  real  effect  of 
that  section  being  only  to  limit  the  mode  of 
objecting  within  the  mayor's  court  to  the  juris- 
diction. JoiOobi  V.  Brett,  44  L.  J.,  Ch.  377  ; 
L.  B.  20  Eq.  1 ;  82  L.  T.  522  ;  23  W.  B.  666. 

-Stranger.} — The  court,  at  the  instance  of 

a  stranger,  made  a  rule  absolute  for  a  prohibition 
to  the  mayor's  court,  after  yerdict  for  the  plain- 
tiff, notwithstanding  that  the  claim  was  oelow 
60Z.,  and  consequently  there  could  be  no  plea  to 
the  jurisdiction.  Qtuartly  y,  TimmiTU,  £.  B.  9 
C.  P.  416  ;  22  W.  B.  488. 

Whether  a  writ  of  prohibition  is  applied  for  by 
either  of  the  parties  to  the  suit  in  an  inferior 
court,  or  by  a  stranger  to  such  suit,  the  only 
discretion  which  the  superior  court  has  to  refuse 
such  writ  is  if  in  doubt,  in  fact  or  law,  whether 
the  inferior  court  is  exceeding  its  jurisdiction  or 
is  acting  without  jurisdiction.  Worthington  y. 
Jeffries,  44  L.  J.,  C.  P.  209  ;  L.  B.  10  C.  P.  379  ; 
32  L.  T.  606  ;  23  W.  B.  750. 

But  when  a  writ  of  prohibition  has  been  issued 
to  restrain  proceedings  in  the  mayor's  court  on 
the '  application  of  a  stranger  to  the  suit,  it 
cannot  be  sustained  unless  he  can  shew  that  the 
court  has  exceeded  its  jurisdiction  both  with 
reference  to  the  facts  and  the  law,  and  then  it  is 
a  matter  oi  discretion  with  the  superior  couri; 
whether  or  not  to  set  it  aside.  Chambers  y. 
€hreeny  44  L.  J.,  Ch.  600  ;  L.  B.  20  Eq.  662. 

Plea  to  Joriedietion.  ] — ^The  same  facts.which 
would  allow  a  stranger  to  obtain  a  prohibition  to 
the  mayor's  court  will  not  entitle  the  defendant 
to  plead  to  the  jurisdiction  of  that  court.  £vans 
y.  Mcholson,  32  L.  T.  664. 

By  the  Mayor's  Court  Act,  s.  12,  no  plea  to  the 
jurisdiction  shall  be  allowed  in.  cases  where  the 
plaintiff  claims  not  more  than  501.,  and  where 
the  cause  of  action  arises  either  wholly  or  in  part 
within  the  city ;  and,  by  s.  15,  no  defendant 
may  object  to  the  jurisdiction  except  by  plea. 
The  plaintilTs  cause  of  action  arose  in  part  within 
the  city,  and  the  defendant  pleaded  to  the  juris- 
diction : — ^Held,  that  although  a  prohibition 
might  be  granted,  the  defendant  was  not  entitled 
to  plead  to  the  jurisdiction.    lb. 

A  prohibition  will  not  be  granted  to  restrain 
the  mayor's  court  from  proceeding  where  no 
plea  to  the  jurisdiction  is  allowed  under  s.  12  of 
the  Mayor's  Court  Procedure  Act,  1867.  Howes 
y.  Paveley,  46  L.  J.,  C.  P.  18  ;  1  C.  P.  D.  418  ; 
34  L.  T.  885— C.  A. 

By  s.  16  of  the  Mayor's  Couri;  of  London  Pro- 
cedure Act,  1857,  no  defendant  shall  be  permitted 
to  object  to  the  jurisdiction  of  the  court  in  or 
by  any  proceeding  whatsoeyer,  except  by  plea. 
The  court  therefore  refused  to  grant  a  prohibi- 
tion, idthough  the  cause  of  action  in  respect  of 


which  proceedings  were  taken  in  the  mayor's 
court,  did  not  arise  within  the  jurisdiction  of 
that  court.  Manning  y.  Farguharson,  30  L.  J., 
Q.  B.  22 ;  6  Jur.  (N.S.)  1300 ;  3  L.  T.  378  ;  9 
W.  B.  107. 

On  what  Grounds  granted.] — ^A  superior  court 
is  not  bound  to  grant  prohibition  to  the  mayor's 
court,  to  preyent  that  court  from  proceeding  in 
an  action  from  want  of  jurisdiction,  unless  it  is 
clear  that  the  cause  of  action  sued  on  arose  out- 
side the  jurisdiction.  Taylor  y.  Niclwlls,  46 
L.  J.,  C.  P.  465  ;  1  C.  P.  D.  242  ;  24  W.  B.  673. 

By  Court  of  Chanoery.]— Semble,  that  the 
Court  of  Chancery  has  jurisdiction  to  issue  a 
prohibition  to  the  mayor's  court.  Jacobs  v. 
Friedburg,  21  W.  B.  363. 

Costs  of  Bules  for  Prohibition.]— 'In  pur- 
suance of  the  intimation  giyen  by  the  court  in 
Robinson  y.  Emanuel  (L.  B.  9  C.  P.  414),  that 
the  court  would,  in  future,  in  yirtue  of  its  general 
jurisdiction  oyer  its  officers,  order  the  costs  of  a 
rule  for  a  prohibition  to  be  paid  by  the  plaintiff's 
attorney  in  eyery  case  in  which  the  action  had 
been  improperly  brought  in  the  mayor's  court  in 
respect  of  a  cause  of  action  not  arising  within 
the  jurisdiction  of  that  court,  the  costs  were,  on 
the  12th  July,  1874,  ordered  to  be  paid  by  the 
respectiye  attorneys  for  the  plaintiflb  in  seyeral 
cases.    3fem.,  L.  B.  9  C.  P.  761,  n. 

The  order  for  costs  of  a  prohibition  will  not 
be  made  against  the  plaintiff's  solicitor  person- 
ally; unless  the  rule  has  been  moyed  for  in  that 
form,  and  the  solicitor  has  had  an  opportunity  of 
shewing  cause.  Riggers  y.  L,  C.  J-  D.  By,,  26 
W.  B.  192. 

Against  Attaehment  of  Ooods  not  witliin  the 
Jnrisdiotion.]— A  prohibition  lies  to  prohibit  the 
mayor's  court  attaching  the  goods  of  a  garnishee 
which  are  not  within  its  jurisdiction.  Mayar  y. 
Carnu}t  or  Cwnnot,  24  L.  T.  683  ;  19  W.  B.  766, 
And  see  Cases  infra. 

8.  FOBSIOK  Attaohment. 

Corporation  Aggregate  oannot  be  Oaznisliee.] 
— The  process  against  a  garnishee  to  enforce 
obedience  to  the  jurisdiction  of  the  mayor's 
court  in  foreign  attachment  is  personal,  and 
cannot  be  applied  to  a  corporation  aggregate. 
Where,  therefore,  a  corporation  aggregate  was 
cited  as  garnishee  to  appear  in  Sie  mayor's 
court,  it  was  held  entitled  to  maintain  prohibi- 
tion. London  Corporation  y.  ZoTidon  Joint  Stock 
Bank,  60  L.  J.,  Q.  B.  694  ;  6  App.  Cas.  393  ;  45 
L.  T  81 ;  29  W.  B.  870. 

Custom  must  be  strietly  Pursued.] — The  suit 
of  foreign  attachment  is  founded  upon  ancient 
custom,  and  in  itself  is  perfectly  yalid.  The  pro- 
cess by  which  it  is  sought  to  be  enforced  must  be 
strictly  pursued  according  to  the  custom.  Ficti- 
tious summonses  and  returns  will  render  the  suit 
inyalid.    lb, 

Disoharge  of  Garnishee.! — No  payment  but  a 
payment  made  by  compulsion  of  law  can  dis- 
charge a  garnishee  from  nis  original  liability  to 
his  creditor.    lb, 

Kot  against  Dead  Man.] — The  custom  of 
foreign  attachment  does  not  warrant  proceedings 
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agaiDst  one  who  at  the  time  of  their  commence- 
ment was  dead.  Mattheyy,  Wiseman^  18  C.  B. 
(N.S.)  657;  34  L.  J.,  C.  V.  216;  11  Jur.  (N.S.) 
603  ;  12  L.  T.  846  ;  13  W.  R.  914. 

Therefore  a  judgment  and  execution  and  pay- 
ment by  the  garnishees  in  a  suit  so  commenced 
in  the  mayor's  court  cannot  be  set  up  by  them 
as  an  answer  to  a  claim  against  them  by  the  per- 
sonal representative  of  the  deceased,  for  a  oebt 
due  to  him  in  his  lifetime,  notwithstanding  that 
the  letters  of  administration  were  granted  before 
execution  had,  and  (as  was  suggested)  by  the 
custom  that  she  might  have  appeared  in  the 
mayor's  court  and  dissolved  the  attachment.  lb. 

What  Bums  Attaoliable.]— A  judgment  was 
obtained  by  the  plaintiff  against  the  defendant 
in  China.  In  an  action  upon  the  judgment  in 
the  queen's  bench  here,  judgment  was,  pursuant 
to  a  consent  given  by  the  defendant's  attorney 
in  the  city  of  London,  signed  at  the  queen's 
bench  office,  Temple  :^Held,  that  the  judgment 
80  signed  was  not  a  debt  arising  within  the  city 
of  London,  so  as  to  give  jurisdiction  to  the 
mayor's  court  to  attach  moneys  of  the  defen- 
dant in  the  hands  of  his  attorneys  there.  Tapp 
V.  Jones,  43  L.  J.,  C.  P.  250  ;  L.  B.  9  C.  P.  418  ; 
30  L,  T.  499  ;  22  W.  R.  632. 

It  is  not  so  absolutely  clear  that  a  debt,  the 
subject  of  an  action  upon  which  judgment  has 
not  been  recovered,  is  protected  from  foreign 
attachment,  as  to  make  it  the  duty  of  the  debtor 
to  disregard  such  attachment,  and  pay  the  debt, 
after  judgment,  to  the  judgment  creditor  or  his 
assignees.  Kelson  y.  Barter^  2  Hem.  &  M.  334 ; 
33  L.  J.,  Ch.  705  ;  10  Jur.  (N.S.)  832  ;  10  L.  T. 
743  ;  12  W.  B.  1043. 

A  foreign  attachment  can  only  affect  moneys 
for  which  the  debtor  himself  could  maintain  an 
action  at  the  time  of  the  attachment.  Webster 
v.  Webster,  31  Beav.  393 ;  31  L.  J.,  Ch.  655 ;  8 
Jur.  (NJB.)  1047  ;  6  L.  T.  11  ;  10  W.  B.  503. 

A  sum  of  money  directed  to  be  paid  by  A.  to 
B.  by  the  master's  allocatur,  cannot  be  attached 
in  A.'s  bands  by  process  out  of  the  sheriffs  court 
in  an  action  against  B.  CoppeU  v.  Smith,  4 
Term  Rep.  312. 

A  sum  directed  to  be  paid  by  A.  to  B.  by  the 
»ward  of  an  arbitrator,  cannot  be  attached  in 
A.'s  hands  at  the  suit  of  a  creditor  of  B.  CaUa  v. 
^Qod,  2  D.  &  R.  193 ;  1  L.  J.  (0.8)  K.  B.  33. 

Money  awarded  under  a  rule  of  court  cannot 
be  attached.  Orant  v.  Harding,  4  Term  Rep. 
813,  n. 

The  court  will  not  grant  a  prohibition  to 
restrain  the  mayor's  court  from  proceeding  npon 
an  attachment  of  shares  in  a  mining  company 
worked  on  the  cost-book  principle,  upon  the  sug- 
gestion that  such  shares  are  not  goods  and  effects. 
Tredinnick  v.  Oliver,  5  H.  &  N.  780 ;  29  L,  J., 
Ex.  466. 

Where  Han  Eziits.]— A  plaintiff  in  a  foreign 
attachment  cannot  take  money  or  goods  out  of 
the  hands  of  a  garnishee  who  has  a  lien  thereon, 
without  discharging  the  lien.  QUes  v.  Natlia/n,  5 
Taunt.  558 ;  1  Marsh.  226  ;  15  R.  R.  581,  584. 

Where  other  Equitable  Sights.]— Property 
belonging  to  a  defendant  in  the  hands  oi  the 
garnishee,  with  whom  the  defendant  has  pledged 
it,  cannot,  after  it  has  been  equitably  assigned 
by  the  ddEendant  to  a  third  person,  be  attached 
by  a  creditor  of  the  defendant,  although  no 
notice  of  the  assignment  has  been  given  to  the 


garnishee.  Bohifison  v.  Nesoitt,  37  L.  J.,  C.  P. 
124 ;  L.  R.  3  C.  P.  264  ;  17  L.  T.  653  ;  16  W.  R. 
543. 

The  custom  of  foreign  attachment  does  not 
apply  to  debts,  the  bcneticial  interest  of  which  is 
vested  in  a  person  other  than  the  defendant  sued 
in  the  mayor's  court,  whereof  the  garnishee  has 
notice,  and  such  debts  are  not  attachable  under 
the  custom.  Westoby  v.  Day,  2  El.  &  BL  605  ; 
22  L.  J.,  Q.  B.  418  ;  18  Jur.  10 ;  1  W.  R.  431. 

Priority.] — ^A  creditor  who,  after  his  debtor's 
death,  obtains  an  attachment  in  the  mayor's 
court  against  part  of  the  assets,  gains  no  priority 
over  the  fund  attached,  as  against  the  other 
creditors  of  the  deceased.  Redliead  v.  Welton, 
29  Beav.  521  ;  30  L.  J.,  Ch.  577  ;  4  L.  T.  230  ;  9 
W.  R.  473. 

A  judgment  in  the  mayor's  court  obtained 
against  the  garnishee,  does  not  entitle  the  plain- 
tiff to  rank  as  a  judgment  creditor  in  the  adminis- 
tration of  the  garnishee's  assets.  Holt  v.  Murray^ 
1  Sim.  485. 

Jnrisdiotion — ^Bill  of  Exchange.] — The  cause 
of  action,  that  is,  the  whole  substantial  cause  of 
action,  must  arise,  and  the  garnishee  must  reside 
or  carry  on  business  within  the  city  of  London, 
in  order  to  give  the  mayor's  court  jurisdiction  to 
attach  moneys  of  the  debtor  in  the  hands  of  a 
garnishee.  Cooke  v.  Oill,  42  L.  J.,  C.  P.  98 ; 
L.  R.  8  C.  P.  107  ;  28  L.  T.  32  ;  21  W.  R.  334. 

The  defendant,  who  had  no  residence  or  place 
of  business  in  London,  drew  bills  in  Philadelphia 
upon  the  Union  Bank  of  London,  and  indorsed 
them  in  Philadelphia,  and  there  delivered  them 
to  the  agents  of  the  plaintiff,  who  remitted  them 
to  the  plaintiff  in  London.  The  drawees  refusing 
to  accept  the  bills,  the  plaintiff  issued  an  attach- 
ment out  of  the  mayor  s  court  to  attach  moneys 
of  the  drawer  in  the  hands  of  the  garnishees, 
bankers  in  London  : — Held,  that  the  cause  of 
action  arose  in  America  and  not  in  London,  and 
consequently  that  the  garnishees  were  entitled  to 
a  prohibition.    lb. 

Bale  of  Shares  in  Oompany.] — ^A  plaintiff 

attached  by  process  in  the  mayor's"  court  money 
of  the  defendant  in  the  hands  of  the  garnishees. 
A  rule  nisi  was  obtained  for  a  writ  of  prohibition, 
on  the  ground  that  the  action  was  brought  to 
recover  cidls  in  a  public  company  in  course  of 
winding-up,  under  an  order  made  by  the  Master 
of  the  Rolls  out  of  the  jurisdiction  of  the  mayor's 
court,  and  that  the  defendant  was  a  foreigner 
having  no  residence  or  place  of  business  in  Eng- 
land. Cause  was  shewn  upon  an  affidavit 
stating  that  the  contract  for  the  purchase  of  the 
shares  was  made  in  London,  and  that  the  defen- 
dant carried  on  a  large  banking  business  through 
the  garnishees  as  his  agents  in  the  city  of  London. 
The  plaintiff  being  desirous  of  questioning  the 
decision  in  Cooke  v.  Gill  (supra),  the  rule  was 
enlarged  upon  his  undertaking  to  declare  in  pro- 
hibition. Whinney  t.  Schmidt,  L.  R.  8  C.  P. 
118. 

Freight,  where  Payable — Parties.]  — 

Where  process  had  issued  out  of  the  mayor's  court 
against  garnishees,  and  on  cause  being  shewn 
against  a  rule  for  a  prohibition,  it  appeared  that 
the  claim  against  the  original  defendant  was  for 
extra  freight  due  on  a  charter-party  in  respect  of 
a  voyage  from  the  Chincha  Islands  to  the  Vic- 
toria Docks,  not  within  the  city  of  London,  and 
that  neither  the  defendant  nor  the  garnishees 
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lesified  within  the  city  of  London  : — Held, 
that  the  prohibition  must  issue,  although,  by  the 
terms  of  the  charter-party,  pajrment  of  the  freight 
was  to  be  made  within  the  city  of  London. 
Byrne  ▼.  6hui7M  Qmtigwment  Co.,  25  L.  T.  935. 

Besid«iLM  of  Partlei.]  —  In  a  foreign 


attachment,  it  is  not  necessary  that  the  debt 
should  arise  within  the  jurisdiction,  or  that  the 
defendant  in  that  court  should  reside  within  it, 
or  be  actually  summoned.  Harrington  t.  Mac- 
morrU,  5  Taunt.  228  ;  1  Marsh.  38. 

Foreign  attachment,  is  a  bad  plea,  either  where 
the  parties  are  not  both  resid^t  in  London,  or 
where  tlie  plaintiff  is  an  executor  or  an  adminis- 
trator. Barrymore  {Lord)  y.  Dciylor^  1  Esp. 
827. 

Tuid  only  within.]— A  bank  in  Belgium, 

haying  funds  in  the  hands  of  their  agent  in 
London,  failed.  A  merchant  firm  at  Hamburg, 
creditors  of  the  bank,  attached  the  fund  in 
London  in  the  mayor's  court ;  a  demurrer  to  a  bill 
filed  to  restrain  the  proceedings  in  the  mayor's 
court,  and  to  obtain  a  writ  of  prohibition,  was 
oyerruled.    Jaeoht  y.  Friedburg,  21  W.  B.  353. 

Where  the  mayor's  court  has  no  jurisdiction 
oyer  the  person  of  a  defendant  against  whom  a 
plaint  has  been  entered  in  that  court,  the  award- 
ing process  of  foreign  attachment  against  a 
person  haying  funds  in  his  hands  belonging  to 
the  defendant,  as  a  means  of  oompelling  an 
appearance,  is  an  excess  of  jurisdiction  for  which 
prohibition  will  lie.  De  Haher  y.  Portrngal 
iQuetm),  17  Q.  B.  171 ;  20  L.  J.,  Q.  B.  488 ;  16 
Jur.  164. 

The  process  of  foreign  attachment  can  only  be 
resorted  to  where  the  cause  of  action  against  the 
original  defendant  arises  within  the  jurisdiction 
of  the  court  from  which  the  attachment  issues. 
Ih. 

A  custom  of  foreign  attachment  of  a  debt  due 
to  the  defendant  from  a  third  person  on  the  bare 
fact  of  the  latter  being  found  within  the  dty 
when  neither  the  plaint±S  nor  the  defendant  nor 
the  garnishee  is  in  any  way  connected  with  the 
city,  and  when  neither  the  cause  of  action 
between  the  plaintiff  and  the  defendant,  nor  the 
alleged  debt  &om  the  garnishee  to  the  defendant, 
arose  within  the  jurisdiction  of  tiie  city,  is  bad. 
London  Corporation  y.  Cox,  86  L.  J.,  Ex.  226 ; 
L.  R.  2  H.  L.  239  ;  16  W.  B.  44.  Affirming  2 
H.  &  0.  401 ;  9  Jur.  (N.8.)  800 ;  8  L.  T.  700. 

The  garnishee  is  entitled  to  moye  for  prohibi- 
tion against  the  mayor's  court  proceeding  with 
the  garnishment  without  first  rai^g  in  that 
court  the  question  of  jurisdiction.  I^ohibition 
would  only  haye  issued  at  the  suit  of  the  original 
defendant,  after  the  defendant  had  fint  raised 
the  question  by  plea  in  the  mayor's  court,  under 
20  &  21  Vict.  c.  clyii.    Ih. 

Pleading.] — If  a  plea  of  foreign  attachment 
states  the  custom  to  be  "  that  if  any  person  be 
or  hath  been  indebted  to  any  other  person  within 
the  city,"  it  ought  to  ayer  that  the  defendant  in 
the  pl^nt  was  indebted  to  the  plaintiff  within 
the  city.    MorrxM  y.  Ludlam,  2  H.  Bl.  362. 

A  plea  of  foreign  attachment  must  state  that 
the  garnishee  is  within  the  jurisdiction  of  the 
mayor's  court  at  the  time  of  the  attachment. 
Crosby  y.  Heth^rington,  5  Scott  (N.B.)  637 ;  4 
Man.  ft  a.  933  ;  12  L.  J.,  G.  P.  261. 

Money  in  Hands  «f  «« 8«lf  and  Partner."] 

— ^A  plea  of  foreign  attachment  stated  the  custom 


to  be,  that  if  the  plaintiff  in  a  plaint  in  debt 
against  another  in  the  mayor's  court  alleges  that 
any  other  person  owes  to  the  then  defendant 
any  money  that  may  be  attached  ;  and  that  the 
plaintiff  below  alleged  that  he  and  any  other 
person  owed  to  the  defendant  below  a  certain 
sum  of  money  : — Held,  tiiat  such  plea  was  bad, 
as  the  person  owing  the  money  to  the  defendant 
must,  within  the  custom  as  pl^ed,  be  a  different 
person  from  the  plaintiff;  and  it  is  doubtful 
whether  a  custom  for  a  party  to  attach  money 
in  the  hands  of  himself  and  partner  can  be 
supported,  eyen  if  properly  pleaded.  NonAl  y« 
Hutlett,  4  B.  ft  Aid.  646. 


Warning  to   Bhew  Oanio.]— It  is  not 


necessary  to  ayer  the  custom  that  the  plaintiff 
below  shall  swear  to  the  debt,  or  the  fact  that 
he  did  swear  to  it ;  neither  is  it  necessary  to 
ayer  that  the  plaintiff  in  the  principal  case  was 
indebted  to  the  plaintiff  below  within  the  juris- 
diction of  the  mayor's  court ;  nor  that  a  scire 
facias  issued  against  the  garnishee ;  it  is  enough 
to  state  that  he  was  *^  warned  to  shew  cause." 
Bankt  y.  Self,  5  Taunt.  234. 

Whero  it  was  aJleg&d  that  a  plaint  had  been 
leyied  against  the  plaintiff  in  the  lord  mayor's 
court  before  action,  but  there  was  no  allegation 
of  issuing  a  scire  £&cias  to  warn  the  defendant, 
who  was  the  alleged  garnishee,  preyiously  to  the 
commencement  of  the  action : — Held,  a  good 
plea.  Webb  y.  Hurrell,  4  D.  ft  L.  824  ;  4  C.  B. 
287 ;  16  L.  J.,  C.  P.  187. 

Prorioni  Bnmmons.] — ^Where,  pending  an 

action,  a  foreign  attachment  was  executed,  but 
which  latter  suit  had  been  commenced  preyiously 
to  the  action  : — ^Held,  that  it  might  be  pleaded 
to  the  further  maintenance.    Ih, 

A  custom  in  an  inferior  court  to  issue  prooesi 
of  foreign  attachment  for  the  purpose  of  com- 
pelling the  appearance  of  the  defendant,  without 
a  preyious  summons,  is  bad.  Bruee  y.  WaUo,  1 
Man.  ft  G.  1 ;  1  Scott  Tn.b.)  81 ;  9  L.  J.,  C.  P.  237. 

The  creditors  of  tne  garnishee  must  be  sum- 
moned (though  it  is  all^:ed  to  be  the  custom  of 
London  to  giye  notice),  otherwise  the  judgment 
against  the  garnishee  will  be  erroneous  and  the 
money  paid  or  leyied  in  execution  of  it  will 
not  discnarge  the  garnishee  of  his  debt  to  his 
creditors.  Fiiher  y.  Lane,  3  Wils.  297  ;  2  W.  BL 
834. 

lune  of  Xzocntion— At  what  Time.] — On  a 

plea  of  foreign  attachment,  not  stating  that  it 
was  after  suit,  it  is  necessary  that  it  should  be 
proyed  that  it  was  executed  before  suit.  And  if 
it  appears  that  it  was  after  plea,  and  after  time 
for  pleading  expired,  the  judge  will  not  amend. 
Belbo  y.  lonidee,  2  F.  ft  F.  674. 

To  an  action  for  money  had  and  receiyed,  the 
defendant  pleaded  a  recoyery  by  foreign  attach- 
ment, at  the  suit  of  a  creditor  of  the  plaintiffs  ; 
and  that  the  creditor  had  execution  of  the  sum 
recoyered,  according  to  the  custom  of  Loudon  : 
the  plaintiff  replied  that  no  execution  was 
executed,  on  which  the  defendant  joined  issue : — 
Held,  that  without  execution  executed,  the  defen- 
dant was  not  discharged  from  his  debt  to  the 
plaintiff;  and  that,  haying  joined  issue  on  the 
fact  of  the  execution,  the  jury  was  not  estopped, 
by  a  record  of  satisfaction  in  the  foreign  attach- 
ment, from  finding  according  to  the  foct ;  and 
that  it  is  no  answer  to  a  plea  of  recoyery  under 
a  foreign  attachment  that  the  plaintiff  had  no 
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noUoe  of  the  prooeedings.  Magrath  v.  Hardy ^ 
4  Bing.  (N.C.)  782  ;  6  Scott,  627  ;  6  D.  P.  C.  749 ; 
1  Am.  362  ;  7  L.  J.,  C.  P.  299  ;  2  Jur.  694. 

A  sammons  to  the  defendant  of  nihil  retained, 
and  information  of  the  goods  in  the  hands  of  the 
garnishee,  most  appear  on  the  face  of  the  record 
in  the  court  below.    Ih, 

CompiiliOTy    Payment — What.]  —  The 

pUuntiih,  being  foreign  merchants,  had  a  sam 
of  money  belonging  to  them  in  the  hands  of 
the  defendants.  The  plaintiffs  also  dealt  with 
R.  ft  Co.,  who  resided  aliroad,  and  were  indebted 
to  them  in  a  snm  exceeding  the  debt  due  from 
the  defendants  to  the  plaintiffs.  B.  &  Co. 
attached  money  in  the  hands  of  the  defendants, 
according  to  the  custom  of  London,  as  being  the 
money  St  the  plaintiffs.  The  attachment  was 
tried  and  a  verdict  recovered  against  the  defen- 
dants, as  garnishees.  Judgment  was  obtained 
and  a  certificate  granted  by  the  officer  of  the 
court,  informing  the  defendants  that  judgment 
had  been  entered.  On  the  production  of  the  cer- 
tificate by  B.  ft  Co.,  the  defendants,  as  garnishees, 
paid  the  amount  of  the  verdict  by  debiting  the 
plaintiffs  in  the  defendants'  books  of  account, 
and  crediting  B.  ft  Co.  therewith,  under  an 
engagement  that  the  money  should  be  returned  if 
the  proceeding  failed.  The  plaintiffs  afterwards 
appeared  'to  the  action  in  the  mayor's  court, 
and  put  in  bail,  by  which  the  attachment  was 
dissolved : — Held,  first,  that  this  was  not  a  com- 
pulsory payment,  as  by  the  custom  it  was  not 
required  to  be  made  until  after  execution  exe- 
cuted ;  and,  secondly,  that  the  transfer  made  by 
the  d^endants  in  their  books  of  account  did  not 
amount  to  payment,  unless  the  plaintiffs  had 
directed  it  to  be  done,  or  had  subsequently 
assented  to  it.     Wetter  v.  RuekeTf  4  Moore,  172  ; 

I  Br.  ft  B.  494 ;  21  B.  B.  690. 

Where   Garnishee   Bemorei.]  —  Where 

judgment  had  been  obtained  in  the  mayor's 
court  against  a  garnishee  who  had  removed  his 
person  and  effects  out  of  the  jurisdiction  of  that 
court : — Held,  that  execution  could  not  issue 
against  him  out  of  the  court  of  E.  B.,  under  19 
Gteo.  8,  c.  70,  s.  4,  as  that  statute  is  confined  to 
suits  in  inferior  courts,  where  the  proceedings 
are  similar  to  those  in  the  courts  above.  Bvlmer 
V.  MarthaU,  1  D.  ft  B.  637 ;  6  B.  ft  Aid.  821. 

Staying  Proeeedinfa.] — ^The  court  will  not 
stay  proceedings  in  an  action  commenced  there, 
to  abide  the  event  of  an  action  in  the  mayor's 
court,  where  it  is  sought  to  try  in  a  foreign 
attachment  the  title  to  the  same  property  which 
is  in  suit  there.  Smidt  v.  Ogle,  6  Taunt.  74 ;  16 
B.  B.  676. 

Where  a  foreign  attachment  had  been  sued 
out  of  the  mayor's  court  against  a  railway 
company  by  their  corporate  name,  the  company 
being  only  provisiomuly  registered,  and  money 
in  the  hands  of  their  bemkers  was  attached 
tiiereunder,  but  no  further  proceedings  taken, 
the  court  refused  to  stay  proceedings  in  an  action 
subsequently  brought  therein  against  three  pro- 
visional committee-men  of  the  company  for  the 
same  debt  which  was  sought  to  bs  recovered 
under  the  attachment.     Denton  v.  MaUland, 

II  Jur.  42. 

Xlection.] — ^A  plaintiff  sued  the  defendants, 
who  resided  abroad,   in  respect  of  a  cause  of 


action  arising  abroad,  and  whilst  the  action  was 
pending  he  commenced  an  action  in  the  mayor's 
court  against  them  for  the  same  cause  of  action, 
and  by  foreign  attachment  he  attached  certain 
moneys  of  the  defendants,  in  the  hands  of  their 
attorneys,  to  answer  his  claim  in  the  mayor's 
court : — Held,  that  as  the  mayor's  court  had  no 
jurisdiction  in  the  matter,  the  proceedings  there, 
whilst  the  action  in  the  superior  court  was 
pending,  were  vexatious,  and  the  plaintiff  was 
therefore  put  to  the  election  of  abandoning  the 
action  in  the  mayor's  court,  or  of  having  the 
proceedings  stayed  in  the  cause  in  the  superior 
court.  Frith  v.  ffuppy,  36  L.  J.,  C.  P.  46; 
L.  B.  2  C.  P.  32 ;  12  Jur.  (K.8.)  1011 ;  16  L.  T. 
616 ;  16  W.  B.  280. 

A  plainti^,  who  had  obtained  a  judgment  in 
the  exchequer,  proceeded  on  it  by  foreign 
attachment  in  the  mayor's  court,  and  whSe 
the  defendant  was  in  custody  under  tiie  attach- 
ment sued  out  a  ca.  sa.  in  the  exchequer  on 
the  judgment : — Held,  that  the  ca.  sa.  was  not 
irregular,  however  the  defendant  might  be 
entitled  to  apply  to  the  equitable  juriMliction 
of  the  court  to  compel  the  plaintiff  to  forego 
either  it  or  Uie  foreign  attachment.  Chamh^' 
layne  v.  Oreen,  9  M.  ft  W.  790 ;  1  D.  (N.8.)  649 ; 

11  L.  J.,  Ex.  307 ;  6  Jur.  400. 

Form  of  Betnm  to  Certiorari.]— A  cause  com- 
menced by  foreign  attachment  in  the  mayor's 
court,  was  removed  into  the  queen's  bench  by 
certiorari.  A  return  was  made  omitting  to  shew 
that  the  garnishee  resided  within  the  jurisdiction 
of  the  mayor's  court : — Held,  no  objection  to  the 
return,  which  was  in  the  usual  form.  Day  v. 
Pa^ierre,  13  Q.  B.  802 ;  7  D.  ft  L.  12 ;  18  L.  J., 
Q.  B.  270 ;  14  Jur.  40. 

Xvideaoo  of  Proooodings.] — In  a  declaration 
for  maliciously  and  without  reasonable  or  pro- 
bable cause  issuing  out  of  the  mayor's  court, 
London,  an  attachment  of  a  debt  owing  from 
third  persons  to  the  plaintiff,  it  must  appear 
that  the  action  in  which  the  attachment  issued 
was  terminated.    Parton  v.  HiUj  10  L.  T.  414  ; 

12  W.  B.  763. 

The  plaintiff  purchased  wine  lying  at  the 
defendant's  wharf  from  the  holder  of  a  warrant, 
given  by  the  defendant  for  its  delivery.  The 
vendor  indorsed  the  warrant  generally.  The 
plaintiff  sent  it  so  indoned  to  the  wharf,  and 
obtained  samples  of  the  wine.  A  notice  from 
the  mayor's  court  was  subseauently  served  at  the 
wharf  attaching  the  vendor's  goods  in  the 
defendant's  custody,  and  a  description  of  the 
wine  was  at  the  time  of  service  inaorsed  on  the 
back  of  the  notice,  and  shewn  to  the  defendant's 
manager.  The  plaintiff,  on  afterwards  producing 
his  warrant  at  the  wharf,  and  demanding  the 
wine,  was  told  by  the  manager  (the  defendant 
being  absent)  that  the  wine  was  stopped  on 
account  of  the  attachment.  The  same  day  the 
plaintiff's  attorney  wrote  to  the  defendant  to 
demand  the  delivery  of  the  wine  by  eleven 
o'clock  the  next  day.  The  defendant's  manager 
called  next  morning  on  the  plaintiff's  attorney 
after  seeing  the  defendant,  and  stated  that  the 
matter  required  consideration,  and  that  the 
defendant  would  consult  his  attorney.  But  the 
same  day  at  noon  a  writ  was  issued: — Held, 
first,  that  the  wine  was  not  in  the  custody  of  the 
law ;  and  that  the  attachment  was  a  circum- 
stance to  be  considered  by  the  jury  in  forming  a 
conclusion   whether   there    was   a   conversion. 
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Pillot  V.  WUkifUon,  3  H.  &  C.  345 ;  34  L.  J., 
Bx.  22  ;  12  W.  B.  1084— Ex.  Ch. 

Held,  secondly,  that  oa  these  facts  there  was 
evidence  of  a  conversion ;  and  it  was  a  question 
for  the  jury  whether  the  defendant  entertaineil 
a  bonft  fide  doubt  as  to  the  plaintiff's  title  to  the 
wine,  and  whether  a  reasonable  time  had  elapsed 
for  clearing  up  that  doubt.    lb. 

A  judge  at  nisi  prius  will  take  judicial  notice 
of  the  custom  of  foreign  attachment,  and  of  the 
seal  affixed  to  pi'oceedings  in  the  mayor's  court. 
Jefft  V.  Day,  12  L.  T.  852. 

To  prove  that  the  defendant,  under  process  of 
foreign  attachment,  has  paid  a  sum  of  money  to 
a  creditor  of  the  plaintiff,  the  record  of  the 
cause  in  the  mayor's  court,  with  an  entry  of 
satisfaction,  is  conclusive  evidence :  the  record 
is'  only  prirn^  facie  evidence  that  the  debt  for 
which  the  action  was  brought  in  the  mayor's 
court  arose  within  the  limits  of  the  city.  Sux- 
ham  V.  Smith,  2  Camp.  21 ;  11  B.  B.  651. 


Proof   of  Debt.] — ^A  garnishee,  against 


whom  a  recovery  was  had  in  the  mayor's  court, 
after  a  summons  to  the  defendant,  and  nihil 
returned,  might  protect  himself  by  giving  such 
proceedings  in  evidence,  upon  non  assumpsit  in 
an  action  to  recover  the  same  debt  brought  by 
the  defendant  below,  without  proving  the  debt 
of  the  plaintiff  below  who  attached  the  money  in 
his  hands ;  although,  by  the  course  of  proceed- 
ings in  the  mayor's  court,  bail  not  having  been 
put  in,  the  plaintiff  below  was  not  obliged  to 
prove  the  debt  to  entitle  himself  to  recover 
ngaiust  the  gaiTiishee.  M^ Daniel  v.  Hughes,  3 
East,  367. 

EfliDot  of— ChuniBhee  Order.] — ^Tbe  existence  of 
an  attachment  in  the  mayor's  court  does  not 
prevent  the  operation  of  a  garnishee  oi*der  made 
under  ss.  60— i64  of  the  Common  Law  Procedure 
Act,  1854.  Richter  v.  Laxton,  48  L.  J.,  Q.  B. 
184  ;  89  L.  T.  499  ;  27  W.  B.  214. 


Validity  of  Debt.]- The  plaintiffs,  mer- 


chants in  London  and  Madras,  issued  an  attach- 
ment out  of  the  lord  mayor's  court,  to  attach 
moneys  in  the  hands  of  B.  for  a  debt  due  from  Y. 
of  Maidras.  B.  pleaded  a  prior  attachment  by  S., 
a  foreign  creditor,  and  so  the  action  of  the  plain- 
tiffs in  the  mayor's  court  was  defeated.  The 
plaintiff  filed  a  bill  alleging  that  the  prior 
attachment  was  not  for  a  bonft  fide  debt,  and 
praying  for  an  account  and  payment  of  their 
debt : — Held,  that  the  court  had  jurisdiction  to 
decide  the  matter,  and  the  court  being  of  opinion 
that  no  debt  was  due  to  S.,  directed  payment  to 
the  plaintifb  of  the  debt  due  to  them.  Sliand  v. 
Du  Bui48on,  43  L.  J.,  Ch.  508  ;  L.  B.  18  £q.  283  ; 
22  W.  B.  483. 

In  an  action  for  a  debt  by  W.  against  D.,  he 
pleaded  that  the  debt  had  been  attached  in  the 
hands  of  D.  as  garnishee  In  a  plaint  in  the 
Mayor's  Court  by  C.  against  W.  A  i*eplioation, 
that  the  debt  sued  for  in  the  mayor's  court  did 
not  arise  or  accrue  within  the  jurisdiction  thereof, 
is  bad.  Westohy  v.  Day,  2  EL  &  Bl.  605 ;  22 
L.  J.,  Q.  B.  418  ;  18  Jur.  10  ;  1  W.  B.  431. 


Bar  to  fturfher  Action.] — In  an  action  by 


A.  against  B.,  execution  executed  upon  a  foreign 
attachment  in  the  mayor's  court  of  London 
is  a  good  plea  in  bar  of  the  further  maintenance 
of  an  action  against  C,  the  garnishee,  in  respect 


of  the  same  debt.  Wehh  v.  Hurrell,  4  C.  B.  287 ; 
4  D.  &  L.  824 ;  16  L.  J.,  C.  P.  187. 

In  order  to  render  a  recovery  by  foreign 
attachment,  according  to  the  custom  of  London, 
an  answer  to  an  action  in  the  superior  courts, 
there  must  have  been  execution  executed. 
Magrath  v.  Hardy,  6  Scott,  627 ;  4  Bing.  (x.c.) 
782  ;  6  D.  P.  C.  749 ;  1  Arn.  352  ;  7  L.  J.,  C.  P. 
299  ;  2  Jur.  594. 

A  foreign  attachment  pending  is  no  bar  to  an 
action,  until  judgment  is  recovered  in  the  attach- 
ment. Nathan  v.  OUei,  5  Taunt.  558  ;  1  Marsh. 
226  ;  15  B.  B.  581. 

A.  deposited  goods  with  B.  as  a  security  for 
money  advanced  by  B.,  with  a  promise  to 
deliver  the  bill  of  lading,  when  it  should  arrive, 
indorsed  to  B. ;  C.  was  employed  as  a  broker  to 
dispose  of  the  goods  for  B.'s  benefit.  Before  the 
bill  of  lading  arrived,  the  goods  were  attached 
in  the  mayor's  court  in  the  hands  of  C.  by  a 
creditor  of  A. : — Held,  that  the  transfer  of  the 
property  to  B.  was  complete,  though  the  bill  of 
lading  had  never  been  indorsed,  and  that,  there- 
fore, the  foreign  attachment  was  no  answer  to 
an  action  by  B.  against  C.  for  the  proceeds.    lb. 

Founding  Petition  on.]— A  debt,  which 


has  been  attached  in  the  mayor's  court,  is  not 
sufficient  to  support  a  petition  for  winding  up 
a  company.  European  Bank,  In  re,  Baylis, 
Use  parte,  35  L.  J,,  Ch.  690. 

Seoored  Creditor— Writ  genred  but  Judg- 


ment not  obtained.] — A  creditor  who  has  served 
a  writ  of  foreign  attachment  in  an  action  in  the 
mayor's  court,  but  has  not  obtained  judgment 
in  the  action  before  the  conunencement  of  the 
bankruptcy  or  liquidation  of  his  debtor,  is  not 
"  a  creditor  holding  security  on  the  property  of 
the  debtor "  within  the  meaning  of  s.  12  of  the 
Bankruptcy  Act,  1869.  Levy  v.  Lovell,  49  L.  J., 
Ch.  305  ;  14  Ch.  D.  234  ;  42  L.  T.  242  ;  28  W.  B. 
602— C.  A.  Contra,  London  Cotton  Mills  Co., 
In  re,  Brander,  In  re,  25  W.  B.  109. 

An  attachment  of  the  goods  of  the  defendant 
in  an  action  of  debt  in  the  tolzey  court  of  Bristol 
is  only  a  process  to  compel  the  appearance  of 
the  defendant,  and  does  not  make  the  plaintiff 
a  secured  creditor  within  the  meaning  of  s.  16, 
sub-B.  5,  of  the  Bankruptcy  Act,  1869,  the  effect 
of  an  attachment  in  the  tolzey  couit  being  the 
same  as  that  of  a  foreign  attachment  under  the 
custom  of  the  mayor's  court  of  London.  Lety  v. 
Lovell  (14  Ch.  D.  234)  followed.  Sear,  Ex  parte. 
Price,  In  re,  17  Ch.  D.  74 ;  44  L.  T.  887— C.  A- 

Arrest  on   Mesne  ProooM.] — The  cus- 


tomary process  of  foreign  attachment  in  the  city 
of  London  was  not  equivalent  to  an  arrest  on 
mesne  process,  though  the  attaclqnent  could  only 
be  dissolved  by  the  defendant  putting  in  ball  or 
rendering  himself  to  prison ;  and  1  &  2  Vict, 
c.  110,  does  not  affect  the  custom.  Day  v.  Patt- 
pierre,  7  D.  &  L.  12 ;  13  Q.  B.  802  ;  18  L.  J., 
Q.  B.  270  ;  14  Jur.  40. 

Bender  of  Defendant.] — When,  in  a  pro- 


ceeding by  foreign  attachment,  the  defendant 
renders  himself  in  dissolution  of  the  attachment 
and  the  plaintiff  goes  on  in  the  action  and 
recovers  judgment,  the  defendant  is  entitled  to 
be  discharged  from  custody  by  virtue  of  s.  4  of 
the  Debtors  Act,  1869.  The  29th  section,  which 
preserves  the  custom  of  foreign  attachment,  does 
not  operate  so  as  to  make  the  defendant,  under 
such  circumstances,  liable  to  be  detained  in 
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custody.     Waine  v.  Wilkins,  42  L.  J.,  Q.  B.  95  ; 
L.  B.  8  Q.  B.  107  ;  27  L.  T.  825. 


Solieitor 
solicitor  of 
admitted  a 
sued  in  the 
entitled  to 
high  court 
solicitor  of 
court  only. 
17  Q.  B.  D. 


4.  Practice. 

of  High  Gonrt  may  b«  8iied.]^A 

the  high  court  who  had  also  oeen 

solicitor  in  the  roayor^s  court  was 

latter  court : — Held,  that  he  was  not 

have  the  action  removed  into  the 

on  the  ground  of  the  privilege  of  a 

the  high  court  to  be  sued  In  that 

Day  V.  Ward,  55  L.  J.,  Q.  B.  494  ; 

703  ;  56  L.  T.  518  ;  85  W.  B.  59. 


Ooimter-olaimB.] — When  in  an  action  in  the 
mayor's  court  on  a  cause  of  action  within  the 
jurisdiction,  a  counter-claim  beyond  the  juris- 
diction is  set  up,  the  court  will  not  grant  a 
prohibition.  Dans  v.  Flag  staff  Silver  Mining 
Co.,  47  L.  J.,  C.  P.  503 ;  3  0.  P.  D.  228  ;  38  L.  T. 
769  ;  26  W.  B.  431— C.  A. 

Such  counter-claim  should  be  dealt  with  by 
the  mayor's  court  itself,  under  the  powers  con- 
ferred on  it  by  the  Judicature  Act,  1873  (36  &  37 
Vict  c.  66),  ss.  89,  90.    Ih. 

Certiorari — ^Disoretion  of  Judge — ^Action  "  fit 
to  be  tried  in  Superior  Court.''] — By  clause  12 
in  the  schedule  to  the  Borough  and  Local  Courts 
of  Becord  Act,  1872,  which  has  been  applied  by 
order  in  council  to  the  mayor's  court,  "  No  action 
enter^  in  the  court  shall  before  judgment  be 
removed  or  removable  from  the  court  into  any 
superior  court  by  any  writ  or  process,  except  by 
leave  of  a  judge  of  one  of  the  superior  courts  in 
cases  which  shall  appear  to  such  judge  fit  to  be 
tried  in  one  of  the  superior  courts  "  : — Held,  that 
the  question  whether  an  action  was  fit  to  be 
tried  in  the  superior  court  was  a  matter  of 
opinion  for  the  judge,  and  that  he  had  a  discre- 
tion in  all  cases  as  to  whether  an  action  should 
be  removed  into  the  superior  court.  The  words 
"fit  to  be  tried"  mean  "ought  to  be  tried"  in 
the  superior  court.  Bafiks  v.  Hulling stcorth,  62 
L.  J.,  Q.  B.  239  ;  [1893]  1  Q.  B.  442  ;  4  B.  228  ; 
68  L.  T.  477  ;  41  W.  B.  225  ;  57  J.  P.  436— C.  A. 

In  an  action  in  the  mayor's  court  against  two 
defendants,  one  of  whom  was  a  corporation 
aggregate,  an  application  was  made  by  the 
defendant  corporation  to  have  the  action  trans- 
ferred to  the  chancery  division  of  the  high  court, 
on  the  grounds  (1)  that  accounts  ;were  required 
from  persons  who  were  not  within  the  jurisdic- 
tion of  the  mayor's  court ;  (2)  that  it  would  be 
necessary  to  bring  several  persons  into  the  action 
as  third  parties,  which  could  not  be  effectually 
done  if  the  action  remained  in  the  mayor's  court ; 
(3)  that,  according  to  recent  decisions,  a  corpora- 
tion aggregate  could  not  be  made  defendants  in 
an  action  in  the  mayor's  court: — Held,  that 
under  these  circumstances,  it  was  "fit"  that  the 
whole  proceeding  should  be  transferred  from  the 
inferior  court  to  the  high  court.  Viehers  v, 
Stevens,  44  L.  T.  679  ;  29  W.  B.  562. 

A  party  to  an  action  in  the  mayor's  court  is  not 
entitled  as  of  right  to  remove  the  action  by  writ 
of  certiorari  into  the  high  court,  but  can  only  do 
so  by  leave  of  a  judge  of  the  high  com*t  in  a 
case  where  it  shall  appear  to  him  that  the  action 
is  one  which  is  tit  to  be  tried  there.  Cherry  v. 
Endean,  55  L.  J.,  Q.  B.  292 ;  54  L.  T.  763 ;  34 
W.  B.  458. 

Bule  12  of  the  Borough  and  Local  Courts  of 
Becord  Act,  1872,  which  is  applicable  to  the 


mayor's  court,  provides  that  "  no  action  entered 
in  the  court  shall,  before  judgment,  be  removed 
or  removable  from  the  court  into  any  superior 
court  by  any  writ  or  process,  except  by  leave  of 
a  judge  of  one  of  the  superior  courts  in  cases 
which  shall  appear  to  such  judge  fit  to  be- 
tried  in  one  of  the  superior  courts,"  &c.  The 
plaintiff  brought  an  action  in  the  mayor's  court 
against  the  defendant,  a  stockbroker,  for  alleged' 
misconduct  in  connection  with  the  purchase  of 
certain  shares,  and  claimed  110^.  as  damages : — 
Held,  that  the  action  was  one  which  was  "  fit  to- 
be  tried"  in  the  superior  courts,  and  that  the 
defendant  was  accordingly  entitled  to  a  writ  of 
certiorari.  Simpson  v.  Shaw,  56  L.  J ,  Q.  B.  92 ;. 
56  L.  T.  24. 


Time  for  lodging  Writ.  ] — By  the  Mayor's 


Court  of  London  Procedure  Act,  1857,  s.  17.  "No 
cause  depending  in  the  mayor's  court  shall  be 
Removed  before  j  ndgment  therein  into  any  superior 
court,  unless  the  writ  removing  such  cause  shall 
have  been  lodged  with  the  proper  officer  of  th& 
court  within  one  month  after  the  service  of  the 
plaint,  or  unless  such  writ  shall  have  been  lodged 
with  such  officer  before  such  action  shall  have 
been  entered  for  trial  according  to  the  practice  of 
the  mayor's  court "  : — Held  that  the  section  gave 
alternative  periods  for  lodging  the  writ,  and  that 
the  defendant  could  avail  himself  of  whichever 
was  the  longer  period.  Prim  v.  Smith,  57  L.  J., 
Q.  B.  336 ;  20  Q.  B.  D.  643  ;  58  L.  T.  606 ;  36 
W.  B.  530— C.  A. 

By  the  Borough  and  Local  Courts  of  Becord 
Act,  1872,  schedule,  r.  12,  it  is  enacted  that  no 
action  shall  before  judgment  be  removed  into  any 
superior  court  except  by  leave  of  a  judge  of  one 
of  the  superior  courts  in  cases  which  shall  appear 
to  such  judge  fit  to  be  tried  in  one  of  the  superior 
courts,  and  upon  such  terms  as  to  payment  of 
costs,  security  for  debt  and  costs,  or  such  other 
terms  as  such  judge  shall  think  fit : — Held,  that 
this  rule  does  not  override  s.  17  of  the  Mayor's 
Court  of  London  Procedure  Act,  1857,  and  does 
not  substitute  the  discretion  of  a  judge  for  the 
strict  limit  of  time  imposed  in  that  section. 
Priee  v.  Shaw,  59  L.  T.  480. 

Previoni  Prootioe.] — Circumstances  under 
which  a  writ  of  certiorari  was  granted  to  the 
mayor's  court.    Jmies  v.  Hey,  17  W.  B.  996. 

When  a  suit  in  the  lord  mayor's  court  was 
removed  by  writ  of  certiorari  into  the  court  of 
chancery,  and  it  appeared  upon  the  face  of  the 
bill  that  some  of  the  plantiffs  were  out  of  the 
jurisdiction  of  the  lord  mayor's  court,  an  order 
was  made  ex  parte,  without  further  evidence, 
that  the  suit  in  the  mayor's  court  be  retained  in  the 
court  of  chancery.  2yacy  v.  Oven  Stock  Ex- 
change Co,,  40  L.  J.,  Ch.,  159 ;  L.  K.  11  Eq.,  556  ; 
19  W.  B.  379. 

An  order  was  also  made  in  a  suit  from  the 
mayor's  court  that  the  registrar  of  that  court 
might  be  at  liberty  to  pay  over  to  the  credit  of 
the  cause  in  the  court  of  chancery  the  money 
paid  into  the  mayor's  court.    Ih. 

A  writ  of  certiorari  will  be  issued  to  remove  a 
suit  out  of  the  equity  side  of  the  lord  mayor's 
court  into  the  court  of  chancery  on  a  bill  being 
filed  for  the  purpose,  and  evidence  being  given 
that  neither  the  plaintiff  nor  the  defendant,  nor 
the  subject-matter  of  the  suit,  was  within  the^ 
jurisdiction  of  the  lord  mayor's  court,  and  that 
the  cause  of  action  did  not  arise  there.  Davies  - 
V.  MacHenry,  L.  B.  3  Ch.  200. 
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A  plaintifl  in  an  action  againfit  a  defendant 
in  the  lord  mayor's  court  for  80Z.,  attached 
his  beJance  at  her  bankers',  within  the  lord 
mayoi^s  jarisdiction.  The  defendant  paid  801, 
into  court  In  lien  of  special  bail,  discharged  the 
attachment,  and  pleaded  coTcrture.  The  action 
failed.  Thereupon  the  plaintiff  filed  a  bill  against 
the  defendant  on  the  equity  side  of  the  lord 
mayor's  court,  which  was  removed  by  certiorari 
into  the  court  of  chanoeiy.  MaeSeTtry  t. 
Datnes^  L.  B.  6  Eq.  4^62. 

Seouritgr  for  Ootts.] — A  cause  was  remoTed 

by  certiorari  from  the  mayor's  court.  The  defen- 
dant paid  a  sum  of  money  into  court  in  lieu  of 
bail,  and  shortly  afterwards  obtained  a  rule  for 
security  for  costs,  on  the  ground  that  the  plaintiff 
resided  out  of  England.  The  security  for  costs 
was  never  given,  and  a  period  of  nearly  two  years 
elapsed  without  any  proceeding  in  the  cause. 
The  court  made  absolute  a  rule  calling  on  the 
plaintiff  to  give  security  for  costs  within  a  fort- 
night, otherwise  the  defendant  to  be  at  liberty  to 
take  the  money  paid  in,  in  lieu  of  bail,  out  of 
court.  Tauie  v.  ietmedy^  5  D.  ft  L.  587  ;  2  B.  C. 
Rep.  278 ;  17  L.  J.,  Q.  B.  215  ;  12  Jur.  854. 

When  a  cause  had  been  removed  from  an  in- 
ferior court  by  habeas  corpus  at  the  defendant's 
instance,  and  no  further  steps  taken  on  either 
side  for  a  year,  the  plaintiff  might  apply  ex  parte 
for  a  procedendo  to  issue,  unless  bail  in  the 
queen's  bench  were  given  within  four  days. 
And  the  bail  below  cannot  move  to  set  aside  such 
procedendo  when  issued,  until  they  or  the  defen- 
dant have  put  in  bail  in  that  court.  Blanchard 
V.  De  la  Orouie,  9  Q.  B.  869  ;  16  L.  J.,  Q.  B.  181 ; 
llJur.288. 

Upon  the  removal  of  a  cause  by  certiorari  from 
the  lord  mayor's  court,  the  defendant  is  not  at 
liberty,  under  7  ft  8  Geo.  4,  c.  71,  s.  2,  to  pay 
money  into  court  in  lieu  of  putting  in  and  per- 
fecting special  baiL  Morgan  v.  Pebrer,  2  Scott, 
858. 

The  general  rule,  that  where  an  action  against 
an  executor  is  removed  from  an  inferior  court, 
the  defendant  is  not  bound  to  put  in  special  bail, 
does  not  extend  to  the  case  of  an  inferior  court 
where  a  custom  of  foreign  attachment  exists 
which  can  only  be  dissolved  on  putting  in  special 
bail.  Bagiow  v.  Oant,  13  Q.  B.  807  ;  21  L.  J., 
Q.  B.  377  ;  17  Jur.  299. 

Bemoval  of  Judgment  for  Pnrpotei  of  Ezo- 
•cutlon.] — Under  the  Mayor's  Court  of  London 
Procedure  Act,  1857,  s.  48,  a  plaintiff  who  has 
recovered  a  judgment  in  an  action  in  the  mayor's 
court,  a«dnst  a  defendant  having  goods  within 
its  jurisdiction,  is  entitled,  as  of  right,  to  remove 
such  judgment  into  one  of  the  superior  courts, 
and  to  issue  execution  thereout  against  the  goods 
of  the  defendimt ;  and  such  execution  will  not 
be  set  aside  as  an  abuse  of  the  process  of  the 
court,  notwithstanding  that  execution  could  have 
been  issued  out  of  the  mayor's  court  with  as  full 
effect  as  out  of  the  superior  court,  and  that  the 
only  object  of  removing  the  judgment  into  the 
superior  court  may  have  been  to  obtain  the  in- 
•creased  costs  of  such  execution.  Haywood  v. 
Saint,  32  L.  T.  566. 

By  the  Mayor's  Ck)urt  of  London  Procedure 
Act,  1857,  s.  48,  execution  might  be  issued  in  a 
fiuperior  court  upon  a  judgment  obtained  in  the 
mayor's  court.  By  the  Borough  and  Local  Courts 
nf  Record  Act,  1872,  s.  6,  where  final  judgment 
has  been  obtained  in  any  local  coui-t  for  a  sum 


not  exceeding  207., "  such  court  shall  be  at  liberty 
to  send  a  writ  or  precept  for  the  recovery  of  the 
same  to  the  registrar  of  any  county  court  within 
the  jurisdiction  of  which  the  defenduit  may 
possess  any  goods  or  chattels  .  .  .  and  there- 
upon the  high  bailiff  of  such  county  court  shall 
execute  the  same  in  the  same  manner  as  if 
such  writ  or  precept  had  been  issued  out  of  such 
county  court"  :— Held,  that  the  two  statutes 
were  not  inconsistent,  and  that  the  Mayor's 
Court  of  London  Procedure  Act,  1857,  s.  48,  had 
not  been  repealed  by  the  Borough  and  Local 
Courts  of  Record  Act,  1872,  s.  6  ;  and  that  not- 
withstanding the  latter  statute,  execution  might 
be  issued  in  the  High  Court  of  Justice  upon  a 
judgment  for  a  sum  not  exceeding  2QI.  obtained 
in  the  mayor's  court  Paine  v.  Slater,  52  L.  J., 
Q.  B.  282 ;  11  Q.  B.  D.  120 ;  48  L.  T.  623 ;  31 
W.  R.  941— C.  A. 

Betting  aside  after  BemoTaL]— By  the 

Mayor's  Court  Procedure  Act,  1857,  s.  48,  a 
judgment  removed  from  that  court  to  a  superior 
court  shall  have  the  same  force  and  effect  as  a 
judgment  recovered  in  the  superior  court : — Held, 
that  it  is  competent  to  the  court  to  which  such 
judgment  is  so  removed  to  set  it  aside,  if  satisfied 
that  it  was  obtained  in  a  matter  over  which  the 
inferior  court  had  no  jurisdiction.  Bridge  v. 
Branch,  1  C.  P.  D.  633  ;  34  L.  T.  905. 

Jorifdiotion  to  Commit— Bebton  Aot]— The 
jurisdiction  of  the  mayor's  court  to  commit  a 
person  for  nonpayment  of  a  judgment  debt, 
conferred  by  ss.  36  ft  38  of  the  Mayor's  Court 
Act,  1857,  is  not  affected  by  s.  5  of  the  Debtors 
Act,  1869.  Waeher  v.  EllioU  (1  C.  P.  D.  169) 
considered  and  followed.  Schuller  v.  Wood,  64 
L.  J.,  Q.  B.  243 ;  15  R.  91. 

The  mayor's  court,  and  other  inferior  courts, 
can  only  enforce  judgments  of  superior  courts, 
under  the  Debtors  Act,  1869  (32  ft  33  Vict.  c.  62), 
8.  5,  against  debtors  resident  or  cariying  on  busi- 
ness within  the  local  limits  of  the  jurisdiction  of 
the  court  so  enforcing.  Washer  v.  Elludt,  45 
L.  J.,  C.  P.  144  ;  1  C.  P.  D.  169  ;  34  L.  T.  56 ;  24 
W.  R.  432. 

Appointment  of  Eeoeiver.] — ^A  receiver  ap- 
pointed by  court  of  chancery  pending  adminis- 
tration proceedings  in  the  mayor's  court.  Noth- 
ard  V.  Proctor,  45  L.  J.,  Ch.  302 ;  1  Ch.  D.  4 ;  33 
L.  T.  709. 

Taxation  of  Ooits— Oertifioate — Prohibition.] — 
Where  the  judge  of  the  mayor's  court  has  granted 
a  certificate  for  the  taxation  of  the  costs  of  an 
action  in  that  court  upon  a  higher  scale  than  the 
scale  which  would  otherwise  be  applicable,  with- 
out stating  any  ground  for  granting  such  a  certifi- 
cate, it  is  a  mere  irregularity,  and  no  prohibition 
will  lie.  Beg.  v.  London  Corporation  and  Stock, 
62  L.  J.,  Q.  B.  589  ;  5  R.  544  ;  69  L.  T.  721. 

Hew  Tri^L] — ^Upon  a  rule  for  a  mandamus  to 
compel  the  mayor's  court  to  enter  judgment  for 
the  plaintiff,  that  court  having  granted  a  new 
trial  on  the  ground  that  the  verdict  found  for 
him  was  against  the  weight  of  evidence  : — The 
court  of  queen's  bench  expressed  an  opinion 
that  the  mayor's  court  had  power  to  grant  a  new 
trial  on  such  ground,  but,  not  being  clear  about 
the  matter,  a  rule  for  a  writ  to  issue  was  made 
absolute.  Beg.  v.  London  Corporation,  Route  ▼. 
Mcrton,  27  L.  T.  61. 
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Notwithstanding  s.  10  of  the  Mayor's  Court 
Act,  a  superior  court  has  no  power  to  prohibit 
the  mayor's  court  from  proofing  to  retry  an 
action  there,  after  a  rule  absolute  for  a  nonsuit 
in  the  superior  court  upon  a  point  reserved. 
Lebeau  t.  Oeneral  Steam  Navigation  (h.,  42 
L.  J.,  C.  P.  76  ;  L.  B.  8  C.  P.  129 ;  21  W.  B.  358. 

In  an  action  in  the  mayor's  court,  the  recorder 
directed  a  verdict  for  the  plaintifi,  with  leave  to 
the  defendant  to  move  for  misdirection  : — Held, 
that  the  defendant  was  confined  to  the  leave 
reserved,  and  was  not  entitled  to  insist  on  a  new 
trial  upon  the  ground  that  his  own  evidence  had 
been  improperly  excluded.  EllU  v.  Marritttt,  8 
W.  B.  192. 

Where  a  rule  has  been  obtained  to  enter  a 
nonsuit  or  for  a  new  trial  in  the  mayor's  court, 
London,  under  s.  22  of  20  ft  21  Vict.  c.  clvii.,  it 
is  not  competent  to  the  unsuccessful  party  after- 
wards, even  with  the  leave  of  the  judge,  to  move 
the  divisional  court  under  8.  10.  Mears  v. 
Chittick,  9  Q.  B.  D.  36. 


Power  to  give  Judgment] — ^The  judge 


of  the  mayor's  court,  London,  has  no  power,  on  a 
motion  before  that  court  for  a  new  trial,  to  direct 
judgment  to  be  entered  for  either  of  the  parties 
in  &e  action  as  a  judge  of  the  high  court  can 
do  under  Ord.  XL.  r.  10,  no  rules  naving  been 
made  for  applying  the  rules  of  the  judicature 
acts  to  that  court,  and  no  such  power  being 
given  to  an  inferior  court  by  s.  89  of  the  Judica- 
ture Act,  1873.    Pry  or  v.  City  Officet  Co.,  infra. 

Appeal— To  Oourt  of  Appeal.] — The  court  of 
appeal  from  inferior  courts  has  no  jurisdiction 
to  hear  and  determine  questions  of  law  arising 
upon  tiie  records  of  the  mayor's  court ;  the  proper 
tribunal  to  entertain  them  is  the  court  of  appeal 
under  the  Judicature  Act,  1873,  s.  18,  sub.-s.  4. 
Le  Blanch  y.  Router's  Telegraph  Co,^  1  £x.  D. 
408  ;  34  L.  T.  691 ;  26  W.  B.  115. 

Where,  notwithstanding  the  absence  of  juris- 
diction to  enter  judgment  on  an  application  for 
a  new  trial,  the  jadge  of  the  mayors  court  has 
acted  as  if  he  had  such  power,  an  appeal  will  lie 
to  the  court  of  appeal  in  respect  of  his  having 
so  erroneously  act^.  Pryor  v.  CUy  Officee  Cu., 
52  L.  J.,  Q.  B.  362  ;  10  a  B.  D.  504  ;  48  L.  T. 
698  ;  31  W.  B.  777— C.  A. 


By  Leave.] — The   mayor's  court  is  an 


inferior  court  within  s.  45  of  the  Judicature  Act, 
1873,  and  where  there  has  been  an  appeal  from 
that  court  to  a  divisional  court  under  that  section 
no  further  app^  lies  to  the  court  of  appeal 
except  by  special  leave  of  the  divisional  court. 
Appleford  v.  Judkint,  47  L.  J.,  C.  P.  616 ;  3 
C.  P.  D.  489 ;  38  L.  T.  801;  26  W.  B.  734— C.  A. 


Before  Judioature  Aet] — The  Mayor's 


CJourt  Act  (20  &  21  Vict,  c.  clviii),  ss.  8,  10,  pro- 
vides that  in  certain  cases  a  party  may  appeal, 
if  he  gives  notice  within  two  days  of  the  decision, 
and  gives  security ;  and  that,  "  if  upon  the  trial " 
the  judge  gives  him  leave  to  move  in  a  superior 
court,  he  may  move  within  the  time  limited  for 
like  motions  in  such  court.  At  the  conclusion, 
on  a  Thursday,  of  a  trial  in  the  mayor's  court, 
the  judge  reused  to  give  the  plaintiff,  who  Was 
nonsuited,  leave  to  move,  but  on  the  ensuing 
Monday,  on  application  made  to  him,  granted 
such  leave  : — Held,  that  he  had  no  power  to  do 
so,  because,  even  if  there  had  been  no  refusal, 


the  leave  must  be  given  within  a  reasonable 
time,  and  that  would  be  two  days.  Folhard  v. 
Metropolitan  Ry.,  42  L.  J.,  C.  P.  162 ;  L.  B.  8 
0.  P.  470  ;  29  L.  T.  101 ;  21  W.  B.  736. 


To  High  Court— Claim  oyer  £80— Loave 


to  Appeal.]— By  the  Mayor's  Court  of  London 
Procedure  Act,  1867,  s.  8,  an  appeal  from  the 
mayor's  court  to  the  superior  courts  is  given 
where  the  sum  sought  to  be  recovered  exceeds 
20Z.,  and  by  s.  9,  such  appeal  is  to  be  by  special 
case.  By  s.  10,  the  parties  in  any  case  in  the 
mayor's  oourt  may,  if  the  judge  grants  leave, 
move  in  the  superior  courts  to  set  aside  the 
verdict :— Held,  that  Ord.  LIX.  r.  10,  which 
provides  that  all  appeals  from  inferior  courts 
shall  be  by  notice  of  motion,  does  not  maJce  it 
necessary  where  the  sum  sought  to  be  recovered 
in  the  mayor's  court  exceeds  20Z.,  and  a  motion 
to  set  aside  the  verdict  and  judgment  on  the 
ground  of  misdirection  is  made  in  the  high 
court,  that  the  leave  of  the  judge  of  the  mayor's 
court  should  be  obtained.  JSder  v.  Levy^  66 
L.  J.,  Q.  B.  650  ;  19  Q.  B.  D.  210. 


Conditloii  prooodent — Seonrity  for  Costs.] 


— It  is  a  condition  precedent  to  the  right  of 
appeal  under  s.  8  of  the  Mayor's  Court  Pro- 
ceaure  Act,  1857,  that  the  appellant  should  have 
given  security  for  the  costs  of  the  appeal ;  that 
section  has  not  been  repealed  by  Ord.  LIX. 
rr.  10-17.  Morgan  v.  Bowlet,  63  L.  J.,  Q.  B. 
84  ;  [1894]  1  Q.'B.  236  ;  10  B.  62  ;  42  W.  B.  269. 

Time  for  Giying  Kotiee.]— The  provision 

in  8.  8  of  the  Mayor's  Court  of  Lonolon  Pro- 
cedure Act,  1857,  that  a  party  desiring  to  appeal 
shall,  within  two  days  of  the  determination  or 
direction  against  which  he  app^s,  give  notice 
of  appeal  to  the  other  party,  is  a  condition 
precedent  to  the  appeal,  and  the  high  court  has 
no  power,  under  r.  16  of  Ord.  LIX.,  to  extend 
the  time  for  giving  such  notice.  Exrhy  v.  North 
British  and  Mercantile  Innvranee  Co.^  66  L.  J., 
Q.  B.  527;  [1896]  2  Q.  B.  99  ;  74  I*  T.  723  ; 
44  W.  B.  529  ;  60  J.  P.  549— C.  A. 


MEASURE. 

Weighti  and  Keaiuros.]- &«  Weiqhts  and 
Measures. 

Of  Damages.]- iS^  Damaqes. 


MEAT. 


Warranty  on  Sale  vty-See  Sale  of  Goodb. 

Unsound  Meat]- iSs^  Local  Qoveekment 
— Metropolis. 


MEDICINE. 

A.  Apotheoabibs. 

1.  Qu4dification,9^l, 

2.  Recovery  of  Charges,  994. 

3.  Proof  of  Certificate,  995. 
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B.  Medical  Pbactitionebs. 

1.  General  Medieal  Qmneilf  996. 

2.  Physlciafui,  999. 

3.  Surgeons^  999. 

4.  Dentist*,  1000. 

5.  Recorery  of  Charges^  1000. 

6.  Protrf  of  RegUtration^  1008. 

7.  Diplomat,  1004. 

8.  Pretending  to  he  QHoliJied,  1005. 

9.  Agrecmeiits  as  to  MedieaX  Practice,  1006. 

10.  Proceedings  against,  for  Negligenee, 
a.  By  Action.  1007. 

^.  By   Prosecution  —  See  Criminal 
Law. 

C.  Vbterinabt  Suroeoks,  1009. 

D.  Pharmacy  Act. 

1.  Chemists,  1009. 

2.  Pofsowt,  1010. 

£.  Medicines,  1012. 


A.  APOTHECARIES. 
1.  Qualification, 

Apprentioeship  and  Certilioate.1— In  an  action 
for  a  libel  upon  the  plaintiff,  who  had  seired 
upwards  of  three  years  as  house-apothecary  at 
a  public  infirmary,  before  the  passing  of  56  Geo.  3, 
c.  194  : — Held,  that  such  service  was  sufficient  to 
qualify  him  to  act  as  an  apothecary,  and  super- 
seded the  necessity  of  an  apprenticeship,  or  the 
production  of  a  certificate,  in  conformity  with  the 
repilations  of  that  statute.  Wogan  t.  SomerviUe, 
1  Moore,  102  ;  7  Taunt.  401. 

To  an  action  on  a  bond  the  defendant  pleaded, 
that  the  bond  was  given  in  pursuance  of  a  corrupt 
agreement,  that  he  should  serve  the  obligee  as  an 
apprentice  to  the  businera  of  a  surgeon-apothe- 
cary and  man  midwife  for  two  years,  and  that 
the  agreement  should  be  ante-dated,  to  make  it 
appear  that  he  had  served  five  years,  in  order 
that,  by  such  corrupt  contrivance,  he  might  be 
admitted  to  his  examination  for  the  business  of 
an  apothecaiy  at  the  end  of  two  years,  instead 
of  five,  as  required  by  the  statute.  A  verdict 
having  been  found  for  the  defendant,  the  court 
held  that  the  bond  was  void,  and  refused  to  enter 
judgment  non  obstante  veredicto,  which  was 
moved  for  on  the  ground  that  it  appeared  to  be 
the  object  of  the  parties  to  enable  the  defendant 
to  practise  as  a  surgeon  also,  and  that  a  five 
years'  apprenticeship  was  not  required  for  the 
business  of  a  surgeon,  and  that  it  was  not  open 
to  the  defendant  to  object  to  the  legality  of  his 
own  bond.    P7'ole  v.  Wiggins,  3  Bing.  (N.C.)  230  ; 

3  Scott,  607  ;  2  Hodges,  204  ;  6  L.  J.,  C.  P.  2. 

Who  ii.]  —  A  man  carried  on  the  business 
of  a  surgeon  and  an  apothecary,  and  made  up 
medicines  for  his  patients,  but  did  not  make 
them  up  from  other  persons'  prescriptions,  or 
sell  drugs  to  the  public  : — Held,  that  he  was 
an  apothecary  within  the  phrase  and  meaning 
of  s.  65  of  the  12  &  13  Vict.  c.  106.  Orabb, 
ExpaHe,  25  L.  J.,  Bk.  45  ;  2  Jur.  (N.B.)  628 ; 

4  W.  R.  501. 

Trading.] — What  selling  of  drugs  by  a  surgeon- 
apothecary  constitutes  trading.    Kot  if  ancillary 


to  biLsincns  of  surgeon.  Dauheny,  Br  partSj 
Briden,  In  re,  3  Mont,  ft  Ayr.  16  ;  2  Deac.  72 ; 
6  L.  J.,  Bk.  49. 


What  Msatitiitaa  PraetlfiBg.]--Practisinj;  as 
an  apothecary  is  the  mixing  up  and  preparing 
medicines  prescribed  by  a  physician  or  by  any 
other  person,  or  by  the  apothecary  himself. 
Woodujard  v.  Bail,  6  Car.  &  P.  577. 

The  acting  as  a  surgeon  or  an  accoucheur  is  not 
practising  as  an  apothecary,  nor  would  the  party 
supplying  medicine  to  a  friend  be  so.  But  if 
the  party  sought  his  living  by  practising  as  an 
apothecary,  that  is  sufficient,  as  it  is  not  essential 
that  he  should  have  gained  his  whole  liyelihood 
by  his  practice.    Ih, 

In  an  action  by  an  apothecary,  to  prove 
practising,  he  ought  to  shew  instances  of  com- 
pounding and  making  up  prescriptions ;  merely 
attending  local  complaints  is  not  enough. 
Thompson  v.  Lewis,  M.  &  M.  255  ;  3  Car.  &  P. 
483. 

Where  a  person  was  sued  for  a  penalty,  and 
insisted  that  he  was  within  the  exemption,  as 
having  actually  practised  as  an  apothecary  prior 
to  the  passing  of  the  65  Geo.  3,  c.  194  : — Held, 
that  in  sunmiing  up  to  the  jury,  the  judge  acted 
properly  in  referring  them  to  s.  5,  which  described 
the  duty  of  an  apothecary  to  be  to  make  up  pre- 
scriptions of  physicians ;  and  it  appearing  that 
the  defendant  had  never  done  so  prior  to  the 
passing  of  the  act,  through  incapacity  and 
ignorance,  that  it  was  strong  evidence  to  be 
left  to  the  jury,  and  that  they  were  warranted 
in  finding  that  he  had  never  practised  as  an 
apothecary,  although  he  had  occasionally  adminis- 
tered medicines  to  different  patients  prior  to  that 
period.  Apotlvecaries*  Co.  v.  Warburton,  3  B.  & 
Aid.  40. 

An  apothecary  being  freeman  of  London 
attended  a  patient,  and  made  up  and  adminis- 
tered proper  medicines  to  him,  but  without 
having  a  licence  from  the  faculty,  or  the  direc- 
tion of  a  physician,  or  demanding  or  taking^ 
any  fee  for  his  advice  : — Held,  that  this  did  not 
amount  to  a  practising  of  physic  within  14  &  15 
Hen.  8,  c.  5.  Rose  y.  Physicians*  College,  5  Bro. 
P.  C.  553. 

Customers  went  to  the  shop  of  a  chemist  and 
asked  him  what  was  good  for  their  ailments,  and 
not  being  a  certificated  apothecary,  he  was 
accustomed  to  suggest  medicine,  make  it  up, 
and  sell  it  to  them  : — Held,  that  in  so  doing  he 
was  acting  and  practising  as  an  apothecary,  and 
was  liable  to  a  penaltv  under  55  G^.  3,  c.  194, 
8.  20.  Apothecaries'  Co,  v.  Nottingham,  34  L.  T. 
76. 

Apothecary's  AMistant.]  —  Where    an. 

apothecary's  assistant  attended  patients  as  an 
apothecary : — Held,  that  he  could  not  be  con- 
sidered as  practising  as  such,  although  the 
patients  paid  him  for  the  medicines  administered 
to  them.    Brown  t.  Robinson,  1  C.  ft  P.  264. 

A.  bound  himself  apprentice  to  an  apothecary,, 
who  resided  eight  miles  from  H.  The  apothecary 
then  took  a  house  at  H.,  in  which  A.  resided, 
and  attended  several  patients  there,  the  apothe- 
cary coming  over  occasionally,  and  being  con- 
sulted by  the  defendant  about  the  patients  :— 
Held,  that  this  was  a  practising  by  A.  as  an 
apothecary,  within  55  Geo.  3,  c.  194,  s.  20. 
Apothecaries*  Co,  v.  Oreenxvood,  2  B.  &  Ad,  709  ;. 
I  9  L.  J.  (o.s.)  K.  B.  331. 
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LUbilitgr  to  PenaltiM — ^VnqiiAlilled  Person.] 

^An  unqualified  person  dispensing  medicine  oi 
his  own  advice  is  within  the  penalties  of  55 
Qeo,  3,  c.  194.  Apothecaries*  Co.  v.  AlUn^  1 
H.  A;  M.  413  ;  4  B.  &  Ad.  625. 

A  diploma  of  M.D.  from  the  nniyersitj  of  St 
Andrew's,  in  Scotland,  is  no  defence  to  an  action 
for  penalties,  for  practising  as  an  apothecary 
without  having  obtained  a  certificate  from  the 
Apothecaries'  Company.  Apothecaries'  Co.  v. 
Cblliiu,  5  Car.  A;  P.  519  ;  1  K.  &  M.  401 ;  4  B.  & 
Ad.  604  ;  2  L.  J.,  K.  B.  149. 

A  chemist  and  druggist  practising  as  an 
apothecary,  in  attending  the  sick,  and  giving 
them  medicines,  is  liable  to  penalties.  Apothe- 
caries" Co.  V.  OreeTum^h,  1  G.  &  D.  378  ;  1  Q.  B. 
799  ;  11  L.  J.,  Q.  B.  156. 

Whether  Penalty  eunnlatiTe.] — Section 

20  of  the  Apothecaries  Act,  1815,  provides 
that,  if  any  person  "shall  act  or  practise  as 
an  apothecary'*  without  having  obtained  the 
requisite  certificate,  "  every  person  so  offending 
shall  for  every  such  offence  forfeit  20/."  A 
defendant  had  given  advice  and  had  prescribed 
and  supplied  medicine  to  three  separate  persons 
on  different  occasions  on  the  same  day,  without 
a  certificate,  and  was  sued  for  three  separate 
penalties  : — Held,  that  only  one  offence  had  been 
committed,  and  that  only  one  penalty  was  there- 
fore recoverable,  for  the  statute  contemplated  an 
habitual  course  of  conduct  on  the  part  of  the 
defendant,  and  not  an  isolated  act.  Apothecaries" 
Co.  V.  Jones,  [1893]  1  Q.  B.  89 ;  5  B.  101 ;  67 
L.  T.  667  ;  41  W.  B.  267 ;  17  Cox,  C.  C.  588 ; 
57  J.  P.  56. 

By  a  plaint  in  a  county  court,  a  defendant 
was  summoned  for  a  debt  of  20Z.,  for  illegally 
practising  as  an  apothecary.  The  particulars 
stated  that  the  action  was  brought  to  recover 
20/.,  for  that  the  defendant,  on  divers  days, 
acted  as  an  apothecary,  without  a  certificate,  at 
four  places  named,  by  attending  and  supplying 
medicine  to  four  persons  mentioned,  whereby  he 
had  forfeited  20/.  By  55  Geo.  3,  c.  194,  s.  20, 
any  person  who  shall  practise  as  an  apothecary 
without  a  certificate  shall  forfeit  for  every  such 
oftence  20/. : — Held,  that  whether  the  facts 
stated  in  the  particulars  amounted  to  four 
offences  or  one  offence  only,  the  sum  recoverable 
was  limited  by  the  summons  and  particulars  to 
20/.,  and  therefore  the  county  court  had  jurisdic- 
tion. Apothecaries"  Co.  y.  Biirt,  5  Ex.  363 ;  1 
L.  M.  ft  P.  405  ;  19  L.  J.,  Ex.  334. 

Borgeonein  Army  or  Kayy.] — Action  for  work 
done  as  an  apothecary.  Plea,  that  the  plaintiff 
was  not  an  apothecary  prior  to  the  1st  of  August, 
1815  ;  nor  hsul  he,  at  any  time,  obtained  a  certifi- 
cate to  practise  as  an  apothecary  from  the  master, 
wardens,  and  society  of  the  art  and  mystery  of 
apothecaries.  Replication,  that  before  the  work 
was  done,  and  before  the  1st  of  August,  1826, 
the  plaintiff  held  a  warrant  as  assistant-surgeon 
in  the  navy,  and  that  the  work  was  done  after 
the  passing  of  the  6  Geo.  4,  c.  133 : — ^Held,  that 
the  replication  was  good.  Steavenson  v.  Oliver, 
8  M.  ft  W.  234  ;  10  L.  J.,  Ex.  338  ;  5  Jur.  1064. 

In  an  action  to  recover  charges  claimed  by  an 
apothecary,  he  relied  on  the  6  Geo.  4,  c.  133,  s.  4, 
which  enacts,  that  no  person  who  held  a  com- 
mission or  warrant  as  surgeon  or  assistant- 
surgeon  in  his  majesty's  army  should  be  obliged 
to  prove  that  he  was  in  practice  as  an  apothecary 
on  the  1st  August,  1815,  otherwise  than  as  holding 
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such  commission  or  warrant : — Held,  that  the 
evidence  of  the  paymaster  of  the  regiment,  that 
he  paid  the  plaintiff  his  salary  as  assistant- 
surgeon  during  a  period  of  several  years,  and 
that  he  should  not  have  so  done  without  the 
production  of  his  warrant,  was  sufficient  to 
entitle  him  to  the  right  conferred  by  the  statute. 
Milhank  v.  Bryant,  3  Q.  B.  690  ;  3  G.  ft  D.  31  ; 
12  L.  J.,  Q.  B,  81 ;  6  Jar.  931. 

2.  Bbcovebt  of  Charges. 

Medicines  and  Attendanees.] — In  an  action 
by  a  payee  on  a  promissory  note,  expressed  to  be 
"  in  consideration  of  the  payee's  care  and  medical 
attendance  bestowed  on  the  maker  "  : — Held, 
that  evidence  was  admissible  to  shew  the  con- 
sideration to  have  been  medicines  famished,  and 
services  performed  as  an  apothecary,  and,  if  that 
was  proved,  that  he  cotdd  not  recover  without 
bringing  himself  within  55  Geo.  3,  c.  194,  s.  21. 
Blogg  V.  Prickers ,  R.  ft  M.  125. 

A  surgeon  and  apothecary  may,  besides  his 
charge  for  medicine,  recover  such  changes  for 
attendances  as  the  jury  consider  fair  and  reason- 
able.   Handley  y.Henson,  4  Car.  ft  P.  110. 

Where  an  arbitrator  awarded  to  an  apothecary 
in  London  charges  for  attendances  the  court 
refused  to  refer  back  the  awaid  to  him  for  recon- 
sideration. Genshumy,  Oermain,  11  Moore,  1  ; 
4  L.  J.  (0.8.)  C.  P.  37. 

There  is  no  rule  of  law  to  preclude  an  apothe- 
cary from  recovering  both  for  medicines  and 
attendance,  where  the  united  charges  do  not 
exceed  a  reasonable  remuneration,  and  it  is  a 
question  for  the  jury  what  is  reasonable.  Morgan 
y.  Hallen,  3  N.  ft  P.  489 ;  8  A.  ft  E.  489  ;  1  W. 
W.  ft  H.  370  ;  7  L.  J.,  Q.  B.  212  ;  2  Jur.  591. 

The  fact  of  an  apothecary  having,  in  a  former 
bill  left  a  blank  for  the  price  of  his  attendances, 
is  evidence  upon  which  a  jury  may  say  whether 
or  not  there  was  a  contract  to  make  no  charge 
for  attendance.    Ih. 

If  a  surgeon,  in  a  bill  to  his  patient,  leaves  a 
blank  for  his  charge  for  attendances,  and  the 
patient  pays  a  sum  on  account,  the  former  is 
bound  by  the  bill,  and  cannot  recover  more  than 
the  sum  paid  into  court  by  the  latter.  TvMn  v. 
Batting,  3  Esp.  192. 

The  right  of  an  apothecary  to  charge  for 
attendances  is  not  matter  of  law,  but  of  contract, 
either  express  or  to  be  applied  from  the  usage  of 
the  place.  Smithy.  Chambers,  2  Ph.  221 ;  11  Jur. 
359. 

Bottlei.] — ^An  apothecary  who  furnishes  medi- 
cines, not  being  in  a  capacity  to  recover,  cannot 
recover  even  for  the  phials  in  which  the 
medicines  were  contained.  Steel  y.  Henley,  1 
Car.  ft  P.  574. 

Knst  have  Certifleate  at  the  Time  of  the  Ber- 
vioei  rendered.] — Under  the  Medical  Act,  1858, 
ss.  31  and  32,  and  the  Apothecaries  Act  (55  Geo.  3, 
c.  194),  s.  21,  in  order  to  recover  for  medicines 
and  attendance  as  an  apothecary  it  is  necessary 
that  the  practitioner  should  have  been  qualified 
and  registered  at  the  time  of  the  services  ren- 
dered ;  and  it  is  not  sufficient  that  he  produce 
at  the  trial  a  certificate  of  registration  ootained 
after  action  brought.  Leman  y.  Houseley,  44 
L.  J.,  Q.  B.  22  ;  L.  B.  10  Q.  B.  66  ;  31  L.  T.  833  ; 
23  W.  B,,  235.  Contra,  see  Tivmer  y.  BeynaU, 
post,  col.  1003. 

Action  for  goods  sold  and  delivered,  work 
done,  and  materials  provided,  and  on  an  account 
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stated:  the  particnlan  of  demand  cooBlsted  of 
items  "  for  medicines  and  attendances."  At  the 
trial,  the  plaintiff's  assistant  proved  that  they 
were  surgeons,  and  that  he  had  visited  and  dis- 
pensed medicines  to  the  defendant,  and  that  on 
one  occasion  he  had  bled  the  defendant : — ^Held, 
that  prim&  facie  the  charges  were  charges  in  a 
medical  case,  and  that  the  plaintifb  were  there- 
fore bound  to  prove  that  they  were  certificated  as 
apothecaries,  or  that  they  had  been  in  practice 
previously  to  the  1st  August,  1815.  Proud  v. 
Mayall,  3  D.  &  L.  531.  S.  P.,  Walmslev  v. 
AbboU,  1  Gar.  &  P.  309  ;  5  D.  &  R.  62  ;  3  B.  & 
C.  218  ;  2  L.  J.  (0.8.)  K.  B.  223 

Agreement  to  Core  within  a  ipeeifled  Time— 
Fraudulent  Professioni .] — A  person  who  professes 
to  cure  certain  disorders  within  a  specific  time, 
and  induces  another  person  to  employ  him  by 
false  and  fraudulent  professions  of  his  skill,  can- 
not recover  either  for  his  medicines  or  attend- 
ance.   Hupe  V.  Phelps,  2  Stark.  480  ;  20  R.  R.  726. 

Oonntry  Oertifloate— Konpayment  of  Extra 
Fee  to  Apotheoariei'  Company.] — In  an  action 
by  an  apotbecarv  for  charges  incurred  in  London, 
he  produced  at  the  trial  a  oertificate  of  qualifica- 
tion entitling  him  to  practise  in  the  country, 
and  he  had  not  paid  the  extra  fee  of  4Z.  4«.  to 
the  Apothecaries'  Company,  which  was  necessary 
by  65  Geo.  3,  c.  194,  s.  19,  to  entitle  him  to 
practise  in  London : — Held,  that  he  was  not  pre- 
vented from  recovering  by  s.  21.  Young  v. 
Oeiger,  6  C.  B.  541  ;  6  D.  &  L.  337  ;  18  L.  J., 
C.P.  40;  12  Jur.  983. 

An  apothecary  is  entitled  to  recover  for 
business  done  in  London,  if  he  has  a  general 
certificate  from  the  Apothecaries'  Company  of 
his  fitness  to  practise,  although  he  paid  but 
6/.  6«.  on  his  obtaining  it.  Ckadwick  v.  Running ^ 
2  Car.  &  P.  106  ;  R.  &  M.  306. 

Not  neeessary  to  prove  every  Item.^ — In  an 
action  for  an  apothecary's  bill,  consisting  of  a 
great  number  of  items,  where  the  jury  gives  a 
verdict  for  the  whole  sum  due,  the  court  will  not 
grant  a  new  trial  because  every  item  was  not 
])roved,  if  evidence  was  given  as  to  some  of  them. 
Wheelir  v.  Sims,  6  Jur.  151. 

Pleading  want  of  Qnalifioation.] — It  is  not 
necessary  to  plead  as  a  defence  to  an  action  on 
an  apothecary's  bill,  that  he  has  not  a  certificate 
to  practise  from  the  society  of  apothecaries,  as 
that  is  part  of  the  plaintiff's  case.  Morgan  v. 
Btiddoek,  4  D.  P.  C.  311 ;  1  H.  &  W.  605. 

In  an  action  brought  by  a  party  for  work  and 
labour  as  an  apothecary,  and  for  medicines,  he 
must  either  prove  his  oertificate,  or  that  he  was 
in  practice  as  sn  apothecary  before  the  1st  of 
August,  1815,  pursuant  to  55  Geo.  3,  c.  194,  s.21, 
although  the  defendant  has  only  pleaded  nun- 
quam  indebitatus.  Sliarpe  v.  Wagttajfe^  3 
M.  &  W.  521  ;  6  D.  P.  C.  566  ;  1  H.  &  H.  164  ; 
7  L.  J.,  Ex.  167.  S.  P.,  Shearwood  v.  Hay,  5 
A.  &  B.  383  ;  6  N.  &  M.  831  ;  2  H.  &  W.  249  ;  5 
L.  J.,  K.  B.  246. 

So,  although  he  has  pleaded  as  to  part  that 
he  never  was  indebted,  and  as  to  the  residue,  a 
tender.  Ih.  S.  P.,  Wadtworth  v.  Collint^  3 
Oar.  k  K.  63. 

3.  Peoop  op  Certipicatb. 

In  an  action  for  medicines  supplied  as  an 
apothecary,  he,  after  proof  of  the  delivery  of  the 


medicines,  put  in  evidence  a  licence  from  the 
Apothecaries'  Company  (the  seal  to  which  was 
proved  to  be  genuine),  to  practise  as  such, 
granted  to  a  person  bearing  his  christian  and 
surname : — Held,  that  it  was  unnecessary  for 
him  in  the  first  instance,  to  give  any  additional 
evidence  of  his  identity  with  the  person  named 
in  the  licence.  Simpson  ▼.  DUtmore^  9  M.  &  W. 
47  ;  1  D.  (N.B.)  367  ;  11  L.  J.,  Ex.  137  ;  6  Jur. 
1012. 

Before  14  k  15  Vict.  c.  99,  s.  8,  in  an  action 
for  an  apothecary's  bill,  it  was  necessary  to  prove 
that  the  seal  affixed  to  the  certificate  to  practise 
as  an  apothecary  was  the  common  seal  of  the 
Apothecaries'  Company.  Chadwieh  ▼.  Bunjiing^ 
2  Car.  &  P.  106 ;  B.  &  M.  306. 

In  order  to  prove  that  a  person  has  passed  his 
examination  at  Apothecaries'  Hall,  it  is  sufficient 
to  produce  the  certificate  of  examination  (which 
is  given  to  every  person  who  has  been  approved 
of  by  the  examiners),  and  prove  the  signature  of 
one  of  the  examiners  to  such  oertificate.  Walmr' 
leg  V.  Ahhott,  6  D.  &  R.  62 ;  3  B.  &  C.  218  ;  1 
Car.  &  P.  309  ;  2  L.  J.  (0.8.)  K.  B.  223. 

The  certificate  required  by  56  Geo.  3,  c.  194, 
was  a  certificate  from  the  court  of  examiners, 
and  not  from  the  master,  wardens,  and  society  of 
the  art  and  mystery  of  apothecaries.  Stearefuim 
V.  Oliver,  8  M.  &  W.  234  ;  10  L.  J.,  Ex.  338 ;  6 
Jur.  1064. 

Onus  of  Prool] — In  an  action  for  a  penalty 
for  practising  as  an  apothecary,  without  having 
obtained  a  certificate  from  the  Apothecaries* 
Company,  it  is  not  necessary,  on  the  part  of  the 
company,  to  prove  that  the  party  has  not 
obtained  his  certificate,  the  onus  being  laid  on 
him  to  shew  that  he  has.  It  must,  however,  be 
averred  in  the  declaration  that  he  Iuub  not. 
Apotliecariet*  Co,  v.  Bentley,  1  Car.  ft  P.  638 ; 
R.  ft  M.  169. 


B.  MEDICAL  PRACTITIONERS. 

1.  General  Medical  Council. 

Eleetion  of  Kemben.] — Under  the  existing 
charter  of  the  university  of  London,  the  right 
to  elect  its  member  of  the  general  medics! 
council  under  21  ft  22  Vict.  c.  90,  is  vested  in 
its  senate,  consisting  of  the  chancellor,  vice- 
chancellor,  and  fellows  for  the  time  being  ;  not 
in  the  whole  body  incorporated  as  the  university 
by  the  cliarter,  namely,  the  chancellor,  vice- 
chancellor,  fellows,  and  graduates.  Reg,  v. 
Storrar,  2  EL  ft  El.  138  ;  28  L.  J.,  Q.  B.  326 ;  6 
Jur.  (N.S.)  1304  ;  7  W.  R.  612. 

Registration— Beyal  College  of  Phyeieiaai — 
Bight  to  grant  Diplomai.] — The  Royal  College 
of  Physicians  of  London  was,  at  the  date  of  the 
passing  of  the  Medical  Act,  1886,  '*a  medical 
corporation  legally  qualified  to  grant  diplomas  in 
respect  of  medicine  and  surgery,"  within  the 
meaning  of  s.  3,  sub-s.  1  (a)  of  that  act,  and 
therefore  the  independent  diploma  of  that  cor- 
poration confers  the  right  of  registration  under 
the  medical  acts.  Royal  College  of  Physiciaiu 
V.  Qeneral  Medical  Council,  62  L.  J.,  Q.  B.  329  ; 
5  R.  323  ;  68  L.  T.  496  ;  57  J.  P.  519. 

Bemoyal  of  Name — Power  of  Conrt  to  review 
Decision.]— By  the  Medical  Act  (21  ft  22  Vict, 
c.  90),  the  General  Council  of  Medical  Education 
and  Registration  were  established,  one  of  thoir 
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duties  beiog  to  keep  a  regiister  of  medical 
practitioners. — By  s.  29, "  if  any  registered  medical 
practitioner  shall  after  due  inquiry  be  judged  by 
the  general  council  to  have  been  guilty  of 
infamous  conduct  in  ally  professional  respect, 
the  general  council  m:»y,  if  they  see  fit,  direct 
the  registrar  to  erase  the  name  of  such  medical 
practitioner  from  the  register "  : — Held,  that  if 
the  council,  acting  bonS  fide  and  after  due 
inquiry,  have  adjudged  a  medical  practitioner 
to  have  been  guilty  of  infamous  conduct  in  a 
professional  i-espect,  the  court  has  no  jurisdiction 
to  review  their  decision.  La  Mert^  Ex  parte 
(4  B.  &  S.  582),  approved  and  followed.  AllhuU 
V.  Oeneral  Medical  Couneil^  58  L.  J.,  Q.  B.  606  ; 
23  Q.  B.  D.  400  ;  61  L.  T.  586 ;  37  W.  R.  771  ; 
54  J.  P.  3ft— C.  A. 

Under  21  &  22  Vict.  c.  90,  s.  29,  the  General 
Council  of  Medical  Education  and  Registration 
are  sole  judges  of  whether  a  registered  medical 
practitioner  has  been  guilty  of  infamous  conduct 
in  a  professional  respect ;  and  the  council  having 
after  due  inquiry  adjudged,  and  ordered  the 
name  of  the  medical  practitioner  to  be  removed 
from  the  register  accordingly,  the  court  cannot 
interfere.  La  MeH,  Ex  parte,  4  B.  &  S.  582 ; 
33  L.  J.,  Q.  B.  69  ;  9  L.  T.  410  ;  12  W.  R.  201. 

The  plaintiff  was  a  duly  registered  dentist. 
He  had  advertised  his  name  in  connection  with 
a  dental  institution.  The  general  council  con- 
sidered such  conduct  amounted  to  "  disgraceful 
conduct  in  a  professional  respect"  wi&in  the 
meaning  of  the  act,  and  erased  his  name  from 
the  register.  In  an  action  for  a  mandamus  to 
have  the  name  reinstated : — Held,  that  there 
were  facts  before  the  general  council  on  which 
they  might  come  to  the  determination  to  erase 
the  plaintiffs  name  from  the  register,  and  there- 
lore  this  court  would  not  interfere.  Partridge 
V.  Gentral  Medical  Council^  57  J.  P.  4 — C.  A. 

By  21  &  22  Vict  c.  90,  s.  26,  any  entry  which 
shall  be  proved  to  the  satisfaction  of  the  general 
or  branch  oouncil  to  have  been  fraudulently  or 
incorrectly  made,  may  be  erased  from  the  I'egister 
by  order  in  writing  of  the  council : — Held,  that 
the  council  might  make  such  an  order,  where  the 
registration  had  been  made  under  the  dispensing 
power  given  to  them  by  s.  46,  as  well  as  where  it 
liad  been  made  by  the  registrar  under  s.  1 5.  Beg, 
V.  General  Medical  Council,  3  EL  &  EL  625  ;  80 
L.  J.,  Q.  B.  201 ;  7  Jur.  (N.S.)  798  ;  3  L.  T.  692  ; 
9  W.  R.  413. 

When  the  registrar  of  the  branch  medical 
council  inserts)  in,  and  afterwards,  by  order  of 
fiuch  branch  council,  and  without  notice  to  the 
party  registered,  strikes  out  of  the  i-egistry  the 
•description  of  a  qualification  which  the  evidence 
produced  to  the  registrar  by  the  claimant  did 
not  shew  that  he  l^id  obtained,  the  court  will 
not  by  mandamus  compel  the  registrar  to  reinsert 
«uch  description.  Reg,  v.  Steele,  13  Ir.  0.  L.  R. 
398. 


Infeunoni  Conduot.] — One  test  of  whether 


a  person  has  been  guilty  of  "  infamous  conduct 
in  any  professional  respect "  is  whether  he  has, 
in  the  pursuit  of  his  profession,  done  something 
with  regard  to  it  which  is  reasonably  regarded 
by  his  professional  brethren  of  repute  and  com- 
petency as  disgraceful  and  dishonourable. 
AUinson  v.  General  Medical  Ckmncil,  infra. 

Judicial  Inquiry — Personal  Interest  of  Mem- 
ber of  Tribunal.]  —  The  General  Council  of 
Medical  Education  and  Registration,- acting  under 


the  powers  of  the  Medical  Act,  1868,  held  an 
inquiry  in  which  they  adjudged  a  medical 
practitioner  to  be  guilty  of  infamous  conduct  in 
a  professional  respect,  and  directed  the  r^strar 
to  erase  his  name  from  the  register.  The  inquiry 
was  impugned  on  the  ground  of  the  disqualifica- 
tion of  one  of  the  members  on  the  ground  of 
interest  : — Held,  that,  in  the  absence  of  a 
pecuniary  interest,  the  true  question  is  whether 
the  relation  of  the  impugned  member  to  the 
inquiry  is  such  that  he  can  be  reasonably  sus- 
pected of  bias.  Allineon.  v.  Genusral  Medical 
Qmiuril,  63  L.  J.,  Q.  B.  534  ;  [1894]  1  Q.  B.  750  ; 
9  R.  217  ;  70  L.  T.  471  ;  42  W.  R.  289  ;  68  J.  P. 
542— C.  A. 

The  General  Council  of  Medical  Education  and 
Registration,  acting  under  the  powers  of  the 
M^ical  Act,  1858,  held  >  an  inquiry  in  which  they 
adjudged  a  medical  practitioner  to  be  guilty  of 
infamous  conduct  in  a  professional  respect,  and 
removed  his  name  from  the  register  of  medical 
practitioners.  The  proceedings  were  instituted 
by  the  managing  body  of  a  company  called  the 
Medical  Defence  Union,  whose  object  vtras  to. 
protect  the  characters  of  medical  practitioners 
and  to  suppress  and  prosecute  unauthorised 
practitioners.  Two  out  of  twenty-nine  persons 
who  held  the  inquiry  were  members  of  the 
Medical  Defence  Union,  but  not  of  the  managing 
body  of  the  union : — Held  (Fry,'L.J.,  dissenting), 
that  the  two  members  had  not  such  an  interest 
in  the  matter  in  question  as  to  disqualify  them 
from  taking  part  in  the  inquiry  ;  and  the  court 
refused  to  interfere  with  the  decision  of  the 
counciL  Leeton  v.  General  Medical  Council,  59 
L.  J.,  Ch.  233  ;  43  Ch.  D.  366  ;  61  L.  T.  849  ;  38 
W.  R.  303— C.  A. 

Erasnre  of  Name — Xrroneoni  Ezeroiie  of 
Discretion— Liability — Abtenoa  of  Malioo.]  — 
The  act  of  the  General  Council  of  Medical 
Education  and  Registration,  under  ss.  11  or  13 
of  the  Dentists  Act,  1878,  in  erasing  from  the 
dentists'  register  the  name  of  a  person  registered 
in  respect  of  a  qualification  as  licentiate  of  a 
medical  authority  referred  to  in  the  act^  is  not  a 
merely  ministerial,  bat  a  discretionary  act,  in 
respect  of  which  no  action  is  maintainable 
against  the  council,  in  the  absence  of  malice  on 
their  part,  even  though  the  discretion  were 
erroneously  exercised.  Partridge  v.  Genernl 
Medical  CouncU,  69  L.  J.,  Q.  B.  475  ;  25  Q.  B.  D. 
90  ;  62  L.  T.  787 ;  38  W.  R.  729  ;  55  J.  P.  4— 
C.  A. 

Dentiit— Begiitration  ol] — Where  a  person 
has  been  registered  under  the  Dentists  Act,  1878, 
as  a  licentiate  of  a  medical  authority,  the  fact 
that  his  diploma  has  since  been  revoked  by  such 
medical  authority  does  not  render  him  liable  to 
be  erased  from  the  dentists*  register  under  the 
act.  Partridge,  Ex  parte,  or  Meg.  v.  GcTieral 
Medical  Qmncil,  19  Q.  B.  D.  467 ;  36  W.  R. 
442— C.  A.  Affirming,  56  L.  J.,  Q.  B.  609  ;  52 
J.  P.  40. 

A  person  articled  as  a  pupil  to  a  dental  practi- 
tioner at  the  date  of  the  passing  of  the  Dentists 
Act,  1878,  cannot  claim  to  be  registered  under 
s.  37  of  the  act  unless  he  has  complied  with  the 
requirements  of  s.  7,  which  provides  that  a 
person  shall  not  be  registered  under  the  act  **  as 
having  been  at  the  passing  thereof  engaged  in 
the  practice  of  dentistry  unless  he  produces  or 
transmits  to  the  registrar,  before  the  1st  day  of 
August,    1879,   information   of   his  name   and 
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address,  and  a  declaration  signed  by  him  in  the 
form  in  the  schedule"  to  the  act,  "or  to  the 
like  effect."  Beff.  v.  Oeneral  Medical  Council^ 
66  L.  J.,  Q.  B.  688  ;  [1897]  2  Q.  B.  203 ;  76  L.  T. 
7061;  46  W.  R.  2— C.  A.  Affirming,  61  J.  P. 
344. 

Publication  of  Kinntaf — ^Libel — Privilege.] — 

The  publication  of  the  minutes  of  the  council, 
containing  a  report  of  their  proceedings,  com- 
prising a  statement  that  the  name  of  a  specified 
medical  practitioner  has  been  removqpL  from  the 
register  on  the  ground  that,  in  the  opinion  of  the 
council,  he  has  been  guilty  of  infamous  conduct 
in  a  professional  respect,  is,  if  the  report  be 
accurate,  and  published  bonft  fide  and  without 
malice,  privileged,  and  the  medical  practitioner, 
cannot  maintain  an  action  of  libel  against  the 
council  in  respect  of  the  publication.  AllhuU  v. 
Oeneral  Medical  Council^  supra. 

2.  Physicians. 

College.] — ^The  14  &  15  Hen.  8,  c.  5,  appoint- 
ing and  regulating  the  College  of  Physicians,  is 
a  public  act.  Phijficiang'  College  v.  HarrUon^ 
M.  &  M.  191 ;  4  M.  &  Ry.  404. 

A  doctor,  who  is  not  a  member,  has  no  right  to 
inspect  the  books  of  the  College  of  Physicians. 
Wegt  V.  Phygicians'  College,  1  Wils.  240;  6  Mod. 
395. 

A  doctor  of  physic,  who  has  been  licensed  by 
the  college  to  practise  physic  in  London  and 
within  seven  miles,  cannot  claim,  as  a  matter  of 
right,  to  be  examined  by  the  college,  in  order  to 
his  being  admitted  a  fellow  of  the  college.  Rex 
V.  PhyHcia'M'  College,  7  Term  Rep.  282. 

A  mandamus  will  not  lie  to  the  College  of 
Physicians,  commanding  them  to  examine  a 
doctor  of  physic,  who  has  been  licensed,  in 
order  to  his  being  admitted  a  fellow  of  the 
college.    lb. 

A  person  created  a  doctor  of  medicine  by 
a  Scotch  university  could  not  practise  as  a 
physician  in  England,  unless  licensed  by  the 
College  of  Physicians,  before  the  Medical  Act. 
CbllinJt  V.  Carnegie,  3  N.  &  M.  703 ;  1  A.  &  E. 
695  ;  8  L.  J.,  K.  B.  196. 

Candidates  to  be  admitted  of  the  college  are 
to  be  examined  by  the  comitia  minora,  then 
proposed  to  the  comitia  majora,  and  elected  by 
them  before  they  can  claim  to  be  admitted.  Rex 
V.  Askew,  4  Burr.  2186. 

Under  21  &  22  Vict.  c.  90,  the  Royal  College  of 
Physicians  has  power  to  grant  licences  without 
restricting  their  licentiates  from  compounding 
and  supplying  for  gain  the  medicines  which  they 
prescribe  ;  and  for  such  licentiates  so  to  com- 
pound and  supply  medicines  is  not  an  invasion 
of  the  privileges  of  the  Apothecaries*  Company. 
If  such  practice  by  licentiates  of  the  college 
would  have  been  an  invasion  of  the  privi- 
leges of  the  Apothecaries'  Company,  the  proper 
remedy  would  have  been  by  proceedings  at 
law  against  the  offender,  and  not  by  informa- 
tion and  bill  in  equity  against  the  college.  Att.- 
&en.  V.  Royal  Qdlege  of  PhyidoinnM,  1  Johns.  & 
H.  561 ;  30  L.  J.,  Ch.  757  ;  7  Jur.  (N.8.)  511 ; 
4  L.  T.  356  ;  9  W.  R.  590. 

BeooTory  of  Charges.] — See  infra. 

3.  SUBOBONB. 

BefDre  the  Medioal  Act.] — The  separated  com- 
panies of  surgeons  and  barbers  were  under  the 


same  regulations  as  before  their  separation. 
Sharpe  v.  Law,  4  Burr.  2133. 

Understanding  the  Latin  tongue  was  a  previous 
qualification  necessary  to  being  even  apprenticed 
to  a  London  surgeon.  •  Rex  v.  Surgeon*^  Co.,  2 
Burr.  892. 

To  an  action  for  work  and  operations  per- 
formed as  a  surgeon,  a  plea  that  he  had  not  been 
examined  or  approved,  or  admitted  to  exercise  or 
occupy  himself  as  a  physician  or  a  surgeon,  as 
required  by  the  statute,  is  bad  for  not  shewing 
that  the  work  and  operations  were  done  in  a 
place  within  the  operation  of  the  3  Hen.  8,  c.  11, 
which  imposed  a  penalty  on  persons  pi*actising  as 
physicians  or  surgeons  in  London,  or  within  seven 
miles  thereof,  or  in  any  diocese  within  the  realm, 
without  being  examined.  D'Allax  ▼.  Jones,  26 
L.  J.,  Ex.  79  ;  2  Jur.  (n.s.)  979. 

Pexudtief  under  66  Geo.  8,  o.  194.] — ^A  surgeon 
may  administer  medicines  in  the  cure  of  a 
surgical  case  without  being  subject  to  the  penal- 
ties of  55  Qeo.  3,  c.  194 ;  but  he  has  no  right  to  do- 
so  in  a  case  of  internal  diseases  not  requiring 
surgical  treatment,  such  as  fever  or  consumption. 
Apothecaries'  Co.  v.  Lotinga,  2  M.  A:  Rob.  495. 

Biitriot  Medioal  Offloer— Tenure  of  Office.] — 
A  district  medical  officer  appointed  under  the 
Medical  Appointments  Order,  1857,  of  the  poor 
law  board,  holds  his  office  durante  bene  placito. 
Donahoo  v.  Local  Government  Board,  46  L,  T. 
300  ;  30  W.  R.  334. 

Beoorery  of  Chargei.] — See  infra. 

4.  Dentists. 
Begistration.]— &0  supra,  coL  998. 

Artificial  Teeth — Bale  of  Goods.] — ^A.  ordercct 
of  B.  a  set  of  artificial  teeth,  which  were  by  the 
terms  of  the  contract  to  be  fitted  to  her  mouth  ; 
before  they  were  so  fitted  she  died : — Held, 
a  contract  for  the  sale  of  goods  within  the 
Statute  of  Frauds  (29  Car.  2,  c.  8,  s.  17)  ;  and  that 
B.  could  not  sue  her  executor  for  work  and 
labour  done  and  materials  provided  for.  Lee  v. 
OHffin,  1  B.  &  S.  272 ;  30  L.  J.,  Q,  B.  252 ;  T 
Jur.  (N.S.)  1302  ;  4  L.  T.  546  ;  9  W.  R.  702. 

5.  Reoovert  of  Chakges. 

Physician.] — A  physician  registered  under  21 
&  22  Vict.  c.  90,  who  attends  a  patient  profes- 
sionally, and  is  not  prohibited  from  suing  by  any 
by-law  of  the  College  of  Physicians,  can  recover 
his  fees  without  an  express  contract.  Otbhon  v. 
Budd,  2  H.  &  C.  92  ;  32  L.  J.,  Ex.  182 ;  9  Jur. 
(N.S.)  526  ;  8  L.  T.  321  ;  11  W.  R.  626. 

The  presumption  is  not  as  formerly,  that  he- 
attends  the  patient  for  an  honorarium,  but  for 
fees,  the  right  to  which  can  be  enforced  by  action^ 
Ih. 

Semble,  the  rule  that  a  physician  shall  not 
maintain  an  action  for  his  charges  is  founded 
upon  the  general  custom  of  the  profession  not  to- 
charge,  and  there  is  nothing  to  prevent  him  from 
making  a  special  contract  that  he  shall  be  paid 
for  his  services,  and  recovering  under  the  con- 
tract. Att.-Gen.  v.  Royal  College  of  Physieian*, 
1  John.  &  H.  561  ;  30  L.  J.,  Ch.  767 ;  7  Jur.  (N.S.> 
511 ;  4  L.  T.  356  ;  9  W.  R.  590. 
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Before  the 


Aot.] — ^A  phTsician 
could  not  maintain  an  action  for  his  fees. 
Oufrley  y.  Bolcot,  4  Term  Rep.  317 ;  2  R.  B. 
395. 

A  physician  might  recoyer  on  an  express  con- 
tract to  remunerate  him  for  his  attendance. 
Veiteh  y.  liutsell,  3  G.  A:  D.  198  ;  Car.&M.  362  ; 
3  Q.  B.  928  ;  12  L.  J.,  Q.  B.  13 ;  7  Jur.  60. 

But,  as  the  ordinary  understanding  was,  that 
such  attendance  was  giyen  without  l^gal  title  to 
remuneration,  subsequent  promises  to  pay  were, 
in  general,  to  be  referred  to  the  usual  honorary 
claim  of  the  physician,  and  would  not  amount  to 
proof  of  an  express  contract,  unless  it  was  clear 
that  the  attendance  was  not  giyen  on  the  ordinary 
understanding.    Jh, 


Xxpenses    oat   of  Poeket] — When  no 


special  agreement  had  been  made  to  remunerate 
a  physician,  he  could  not  recoyer  expenses  out 
of  pocket,  in  travelling  to  attend  his  patient,  for 
finch  expenses  were  incidental  to  the  attendance, 
and  to  be  considered  as  money  paid  to  the 
physician's  own  use  in  the  ordinary  exercise  of 
his  profession.  Ve'itch  y.  Russell^  3  G.  &.  D.  198 ; 
Car.  k  M.  362  ;  3  Q.  B.  928  ;  12  L.  J.,  Q.  B.,  13 ; 
7  Jur.  60. 


Promise  subsequent  to  Attendaaee.] — A 


contract  to  pay  a  physician  could  not  be  implied 
from  the  mere  foct  of  his  attendance  on  a  patient, 
but  a  promise  at  the  end  of  his  attendance  to 
pay  him  a  fixed  sum  or  a  reasonable  compensa- 
tion, would  raise  such  a  contract  as  would 
support  an  action.    lb, 

Aoting  at  Burgeon.]— A  physician  could 


not  sue  for  his  fees  for  anything  tie  had  done  as 
a  physician,  either  in  attending  or  in  prescribing 
medicine  for  a  patient;  but  if  he  acted  as  a 
surgeon,  or  in  any  other  capacity  than  that  of  a 
physician,  he  might  maintain  an  action  for  a 
-compensation  for  what  he  had  done,  provided  he 
could  shew  that  it  was  not  done  by  him  as  a 
physician  ;  and  the  fact  that  lie  was  not  paid 
fees  at  the  time  when  he  was  consulted,  went 
to  shew  that  be  was  not  acting  as  a  physician. 
Little  y.  Oldacre,  Car.  &  M.  370. 

B.  practised  as  a  physician  and  a  surgeon.  On 
:a  case  occurring  in  which  the  adyice  of  a  physi- 
cian was  considered  necessary,  as  well  as  the  aid 
of  a  surgeon,  he  was  called  in.  It  appeared  that 
lae  had  performed  for  his  patient  some  services 
which  usually  are  in  the  province  of  a  surgeon. 
He  sent  his  bill  to  the  executors  of  his  patient : 
— Held,  that  if  the  jury  considered  that  he  had 
done  any  work  as  surgeon,  they  should  find  a 
yerdict  for  him  to  the  amount  of  the  yaluc  of 
that  seryice.  Batter^hy  v.  Lawrence^  Car.  &  M. 
277. 

If  a  medical  practitioner  wrote  prescriptions, 
and  passed  himself  off  as  a  physician,  although 
he  had  no  diploma,  and  no  right  to  assume  tluit 
character,  he  could  not  maintain  an  action  for 
fees  as  a  surgeon.  Lip»eombe  y.  Holmes^  2  Camp. 
441. 

Surgeon.]  —  A.  had  several  of  his  children 
residing  in  a  house  distant  from  his  own  in  the 
charge  of  a  servant : — Held,  that  if  an  accident 
happened  to  one  of  the  children,  A.  was  liable  to 
pay  for  its  cure,  although  he  did  not  know  the 
surgeon  who  was  called  in,  and  although  the 
accident  might  have  arisen  from  the  carelessness 
of  the  servant.   Cooper  v.  PhUUptf  4  Car.  &  P.  681 . 


Under  the  Apothecaries  Act  (65  Geo.  3  c  194), 
s.  21,  which  is  not  repealed  by  the  Medical  Act, 
1858  (21  &,  22  Vict.  c.  90),  ss.  31,  32,  a  member 
of  the  College  of  Surgeons,  registered  as  a  surgeon 
only  under  the  later  act  and  having  no  other 
qualification,  cannot  recover  for  medicines 
administered  by  him  in  a  case  not  requiring 
surgical  treatment.  Leman  v.  Fletcher^  42  L.  J., 
Q.  B.  214  ;  L.  B.  8  Q.  B.  319 ;  28  L.  T.  499  ;  21 
W.  R.  738. 

A  person  haying  a  certificate  as  a  sui^geon  from 
the  College  of  Surgeons  cannot  charge  for  attend- 
ing a  patient  in  a  fever,  unless  he  has  also  a 
certificate  from  the  Apothecaries*  Company. 
Alliton  y.  Haydon,  4  Bing.  619  ;  1  M.  &  P.  588  ; 
3  Car.  &  P.  246  ;  6  L.  J.  (o.B.)  C.  P.  144  ;  29  R.  R. 
653. 

But  a  suigeon  may  charge  for  medicine 
administered  in  a  surgical  case,  when  the  medi- 
cine is  subservient  and  subordinate  to  the 
discharge  of  his  duty  as  a  surgeon.    Ih. 

When  a  surgeon  attended  patients  in  cases 
requiring  surgical  aid,  and  also  dispensed  medi- 
cines to  them,  not  being  certificated  as  an 
apothecary  under  55  Geo.  3,  c  194  : — Held,  that 
he  might  recover  for  his  surgical  adyice.  Simps&n 
y.  Ralfe,  4  Tyr.  325. 

Oratuitoui  Sorvioes.]  —  Attendance  by  a 
medical  man  on  the  deceased  : — ^Held,  under  the 
circumstances,  to  have  been  gratuitous,  and  bis 
demand  as  a  debt  against  the  assets  was  rejected. 
Packman  y.  Vivian^  24  Beav.  290. 


Promiie  or  Bzpeotation  of  Legaey.] — 


A  physician  attended  a  testator  for  many  years, 
without  haying  obtained  any  remuneration.  He 
stated,  '*  that  the  testator  had  promised  to  pay 
him  for  his  services  or  leave  him  an  equivalent." 
He  did  neither : — Held,  that  he  had  no  claim 
against  the  estate,  and  a  payment  made  to  him 
by  the  executor  was  disallowed.  ShalUtroee  y. 
Wright,  12  Beav.  658  ;  19  L.  J.,  Ch.  443  ;  14 
Jur.  1037. 

A  surgeon  for  several  years  bestowed  medical 
attendance  upon  n  lady,  but,  expecting  that  she 
would  amply  compensate  him  by  a  legacy,  sent 
in  no  bill  She  died  and  left  him  nothing ; 
whereupon  he  sued  her  executors,  claiming  500Z. 
The  jurjr  awarded  him  260Z. : — The  court  refused 
to  disturb  the  verdict.  JBaarier  y.  Gray,  4  Scott 
(N.E.)  374  ;  3  Man.  &  G.  771  ;  11  L.  J.,  C.  P.  63. 

In  such  a  case,  to  disentitle  the  party  to  sue, 
there  must  be  something  more  than  the  mere 
expectation  of  a  legacy.    Jb. 

Bankmptey — ^Personal  Labour. — Action  for 
work  and  labour  as  a  surgeon  and  for  medicines. 
Plea,  his  bankruptcy  before  the  debt  accrued, 
and  that  his  assignees  claimed  the  debt  from  the 
defendant  before  action.  Replication,  that  the 
work  was  the  personal  labour  of  the  bankrupt, 
and  necessary  for  the  present  support  of  the 
bankrupt  and  his  family ;  that  the  materials 
were  purchased  with  the  proceeds  of  his  personal 
labour,  and  increased  in  yalue  thereby,  and  neces- 
sary for  the  performance  of  the  work.  On  the 
trial  it  appeared  that  the  plaintiff  was  a  surgeon 
and  an  apothecary,  and  in  substance  carrying 
on  a  trade  as  such  with  medicines  obtained  on 
credit : — Held,  that  the  assignees  were  entitled 
to  the  proceeds  of  a  trade  thus  carried  on,  and 
that  the  replication  was  not  proved.  Mliot  y. 
Clayton  16  Q.  B.  581 ;  20  L.  J.,  Q.  B.  217 ;  16 
Jur.  293. 
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21  4  83  Yiot.  e.  90.]— The  enactment  has  not 
a  retrospective  operation.  Wright  t.  Chreenroyd^ 
1  B.  A:  S.  758 ;  31  L.  J.,  Q.  B.  4  ;  8  Jar.  (N.8.) 
98  ;  6  L.  T.  347.  S.  P.,  ThUtUfton  v.  Frewer,  31 
L.  J.,  Ex.  230. 

The  21  k  22  Vict.  c.  90,  s.  32,  is  not  confined 
to  cases  in  which  the  patient  is  sued.  De  la  Rosa 
V.  Prieto,  16  C.  B.  (N.S.)  678  ;  33  L.  J.,  C.  P. 
262  ;  10  Jar.  (N.S.)  851 ;  10  L.  T.  757  ;  12  W.  B. 
1029 

UnregUtered  AMiitant— Bight  of  Begiitered 
Practitioner  to  reoover  for  Senrioes  of.] — A 
qualified  medical  practitioner  duly  registered 
under  the  Medical  Act,  1858,  established  a  branch 
practice  under  the  management  of  his  brother, 
who  was  not  so  qualified  or  registered,  and  held 
no  apothecary's  certificate  under  55  Geo.  3,  c.  194. 
In  an  action  by  the  assignee  of  the  qualified 
practitioner  to  recover  charges  for  mec&cal  aid 
and  advice  rendered,  and  the  costs  of  medicines 
supplied,  to  the  defendant  by  the  brother  alone, 
without  consulting  the  qualified  practitioner  : — 
Held,  that  under  ss.  31  and  32  of  the  Medical 
Act,  185S,  the  plaintiff  was  not  entitled  to 
recover.  HowarA  v.  Brearley^  56  L.  J.,  Q.  B. 
543  ;  19  Q.  B.  D.  303  ;  56  L.  T.  748  ;  36  W.  B. 
302  ;  51  J.  P.  440. 

Unregistered  Fraetltionen.J  —  Though  an 
unregistered  assistant  may  sue  a  registered  prac- 
titioner for  salary,  an  unregistered  practitioner 
cannot  sue  a  registered  practitioner  for  medicines 
supplied  to,  or  attendance  upon  the  patients  of 
the  latter  at  his  request.  JDe  la  Rosa  v.  Prieto, 
16  C.  B.  (N.8.)  578  ;  33  L.  J.,  C.  P.  262  ;  10  Jur. 
(N.S.)  851 ;  10  L.  T.  767  ;  12  W.  B.  1029. 

Where  medicine  is  supplied  or  attendance 
given  by  an  unregistered  practitioner  to  a  patient, 
under  a  guarantee  for  payment  given  by  a  third 
person,  the  Medical  Act,  1858,  will  afford  a 
defence  either  to  the  principal  debtor,  or  to  the 
surety  ;  for  the  patient  does  not  the  less  require 
protection  because  the  paymaster  is  a  third  person. 
lb. 

A  medical  officer  of  a  Peruvian  vessel  of  war 
lying  in  the  Thames,  engaged  an  unregistered 
practitioner  to  attend  the  crew  and  troops  (partly 
on  board  the  vessel,  and  partly  on  shore)  during 
his  temporary  absence.  La  an  action  against  the 
Peruvian  officer  for  the  services  thus  rendered  : — 
Held,  that  s.  32  of  the  Medical  Act  precluded 
the  unregistered  practitioner  from  recovering ; 
for,  by  whatever  law  the  contract  was  to  be 
interpreted,  the  remedy  must  be  governed  by  the 
lex  fori.    lb. 

A  medical  practitioner  is  entitled  to  maintain 
an  action  for  attendances  and  medicines,  though 
not  registered  at  the  time  of  such  attendances ; 
it  is  enough  if  he  appears  to  be  duly  registered 
at  the  time  of  the  trial.  Turner  v.  Reynall,  14 
C.  B.  (K.8.)  328  ;  32  L.  J.,  C.  P.  164  ;  9  Jur. 
(N.8.)  1077 ;  8  L.  T.  281 ;  11  W.  B.  700.  But 
see  Leman  y.  HoustHey^  ante,  coL  994. 

Where  a  business  is  carried  on  by  two  partners, 
one  of  whom  is  regist««d  as  a  surgeon  and  an 
apothecary,  and  the  o(±ier  as  a  surgeon  only ;  this 
is  no  answer  to  a  joint  claim  for  attendances 
given  and  medicines  supplied  in  both  capacities. 
Ibt 

6.  Pboof  of  Begistbatiok. 

Semble,  that  a  book,  purporting  to  be  a  copy 
of  the  Medical  Begister  pursuant  to  20  &21  Vict 


c.  90,  and  professing  to  be  "  published  and  sold 
at  the  office  of  the  general  council  of  medical 
education  and  registration,"  is  admissible  under 
s.  27.  P$dgrift  v.  av&vallier,  8  C.  B.  (K.8.)  246  ; 
29  L.  J.,  M.  C.  225  ;  6  Jur.  (N.S.)  1341 ;  2  L.  T. 
360  ;  8  W.  B.  500. 


7.  Diplomas. 

Effeot  of  Bankruptcy.] — Diplomas  conferring^ 
degrees  and  honours  and  certificates  from  medical 
institutions  or  practitioners  did  not  pass  to  the 
provisional  assignee  by  the  vesting  order  of  the 
Insolvent  Debtors*  CJourt  under  1  &  2  Vict,  c  110, 
s.  37.    Kerwft  v.  Cattlin,  2  EL  &  BL  790. 

Proof  of.] — The  mere  production  in  court  of  a 
diploma  of  a  doctor  of  physic,  under  the  seal  of 
one  of  the  universities,  is  not  in  itself  evidence 
to  shew  that  the  party  named  in  the  diploma  is 
entitled  to  that  degree.  Moises  v.  Thornton,  8 
Term  Bep.  303 ;  3  Esp.  4. 

But  when  a  person,  previously  a  stranger  to  a 
place,  went  to  a  town  which  was  the  seat  of  a 
university,  and  was  told  that  a  certain  building 
was  the  college,  that  a  certain  person  whom  he 
saw  in  it  was  the  librarian,  and  this  person 
shewed  him  a  seal  in  his  custody,  which  he  stated 
to  be  the  seal  of  the  university,  and  produced  a 
book  which  he  stated  to  be  the  Book  of  Acts 
(statute  book)  of  the  university,  and  such  person 
compared  such  seal  with  the  seal  upon  a  diploma, 
the  genuineness  of  which  was  in  question,  and 
made  a  copy  (which  was  duly  examined)  from 
the  Book  of  Acts  of  an  entry  of  an  act  conferring 
the  degree  of  M.D. : — Held,  that  the  diploma 
was  authenticated,  and  the  act  conferring  the 
degree  properly  proved.  (Mlins  v.  Carnegie,  3 
N.  &  M.  703  ;  1  A.  &  E.  695  ;  3  L.  J.,  K.  B.  196. 

By  whom  Oranted.] — ^Where  the  university  of  Q^ 
having  from  an  ancient  period  exercised  the  power 
of  conferring  degrees  in  medicine  on  persona 
educated  therein,  in  1599  Eang  James  by  charter 
granted  to  certain  professors  of  medicine  there, 
and  their  successors,  the  power  of  summoning 
and  examining  all  persons  practising,  within 
certain  limits,  the  art  of  surgery,  and  to  admit 
or  reject  them,  with  power  to  fine  for  contumacy, 
^.,  and  the  grantees  assuming  the  name  of  '*  the 
Faculty  of  Physicians,  &c.,  of  G.,"  the  university 
having  afterwards  founded  a  professorship  of 
surgery,  proceeded  to  confer  degrees  in  surgery 
as  wdl  as  medicine : — ^Held,  that  the  ^*  Faccdty, 
&:c.,"  was  entitled  to  the  supervision  over  persona 
so  graduating  and  practising  within  the  Umits, 
and  might  impose  the  penalty,  &c.,  or  proceed 
against  them  at  law.  Glasgow  UhvcersUy  ▼• 
Faculty  of  Physicians,  7  CL  &  F.  958. 

Progeoution  for  Forging.]  —  A  person  waa 
convicted  on  an  indictment  at  common  law  for 
forging  and  uttering  a  diploma  of  the  College 
of  Surgeons.  The  jury  found  that  he  forged  the 
document  with  the  general  intent  to  induce 
the  belief  that  it  was  genuine,  and  that  he  waa 
a  member  of  the  college,  and  that  he  shewed 
it  to  persons  with  intent  to  induce  such  belief  in 
them ;  but  that  he  had  no  intent  in  forging^ 
or  in  uttering,  to  commit  any  particular  fraud  or 
specific  wrong  to  any  individual  whatever  :>— 
Held,  that  the  conviction  was  not  sustainable, 
on  the  ground  that  no  particular  person  waa 
defrauded.    Reg.  v.  Hodgson,  Dears.  &  B.  3; 
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55  L.  J.,  M.  U.  78 ;  2  Jup.  (NA)  453 ;  4  W.  B. 
609 ;  7  Cox,  C.  C.  122. 

8.  Pbetendino  to  be  Qualified. 

Sridenoe  to  jnitiijr  Oonviotion.] — ^To  warrant 
ft  oonyiction  for  acting  as  or  pretending  to  be  a 
surgeon,  there  must  be  uneqnivocal  evidence 
that  the  party  has  so  acted  or  pretended ;  it  is 
not  enoagn  that  he  is  so  called  by  persons  whom 
he  has  attended  professionally,  in  the  absence  of 
evidence  to  shew  that  he  has  done  so  on  his  own 
account  aod  for  his  own  profit.  Pedgrift  v. 
Chevallier,  8  C.  B.  (N.8.)  240 ;  29  L.  J.,  M.  C. 
225  ;  6  Jut.  (N.8.)  1341 ;  8  W.  B.  500. 

H.  kept  a  shop,  where  he  dispensed  medicines 
and  gave  advice ;  he  had  a  diploma  in  the 
window,  in  which  he  was  descnbed  as  "John 
Hamilton,  doctor  of  medicine  of  the  Metropolitan 
Medical  College  of  New  York,"  and  he  so  held 
himaftlf  out  to  the  world ;  and  the  magistrate 
reported  that  it  was  not  satisfactorily  proved 
that  he  was  not  entitled  so  to  describe  himsell 
He  was  not  registered,  and  held  no  qualifications 
which  would  entitle  him  to  be  registered  under 
the  MediciJ  Act.  The  magistrate  having  dis- 
missed a  complaint  brought  against  him  under 
the  Medical  Act  (21  &  22  Vict,  c.  90),  s.  40  :— 
Held,  that  the  decision  of  the  magistrate  was 
right,  as  the  only  evidence  of  any  false  pretence 
was,  that  the  person  pretended  to  be  what  he 
really  was ;  and  also  that  it  was  a  question  of 
tact  for  the  magistrate's  decision  rather  than 
one  of  law  for  the  court.  Carpenter  v.  MamUton, 
37  L.  T.  157. 

E.,  who  was  legally  qualified  as  a  surgeon  and 
apothecary,  and  registered  as  such  under  the 
21  &  22  Vict,  c  90,  was,  before  the  time  of  passing 
of  that  act,  possessed  of  a  German  medical 
diploma,  and  <»lled  himself  Dr.  E. ;  he  continued 
to  use  that  description  after  the  passing  of  the 
act,  though  not  registered  as  doctor  of  medicine : 
— ^Held,  no  evidence  that  he  had  wilfully  and 
falsely  pretended  to  be,  or  taken  or  used  the 
name  and  title  of,  a  doctor  of  medicine,  so  as 
to  render  him  liable  to  a  penalty  under  s.  40. 
Mlie  V.  Kelly,  6  H.  &  N.  222  ;  30  L.  J.,  M.  C.  35 ; 
6  Jur.  (N.S.)  1113  ;  3  L.  T.  331 ;  9  W.  B.  66. 

A  medical  practitioner  registered  as  Licentiate 
of  Soc.  Apoth.  Lond.  1885,  but  not  qualified  to 
be  registered  as  M.D.,  physician,  or  surgeon, 
under  the  Medical  Act,  1858,  placed  "M.D." 
after  his  name  on  vaccination  certificates,  and 
in  other  ways  described  himself  to  the  public  as 
M.D.,  and  as  "physician"  and  ''surgeon,"  in 
some  cases  with  the  further  addition  of  "  legally 
registered  practitioner "  : — Held,  that  he  could 
be  convicted  of  wilfully  and  falsely  pretending 
to  be  a  doctor  of  medicine,  physician,  and  sur- 
geon, contrary  to  s.  40  of  the  Medical  Act,  1858. 
Beg.  V.  Baker,  66  L.  T.  416  ;  17  Cox,  C.  C.  575  ; 

56  J.  P.  406. 

Where  the  defendant  signed  a  medical  certi- 
ficate as  J.  H.,  "  botanic  surgeon,  Boston,  U.S.,'* 
and  had  over  his  door,  in  large  legible  characters, 
his  name,  with  the  word  "surgeon"  after  it,  and 
in  very  small  letters  underneath,  "  Boston,  U.S., 
not  registered  in  England,"  and  on  a  glass  panel 
of  his  door  his  name,  with  the  words  "anti- 
registered  surgeon"  after  it,  the  word  "anti- 
registered "  being  in  small  letters  and  illegible 
except  on  close  inspection  : — Held,  that  there 
was  no  evidence  to  convict  him  under  21  &  22 
Vict.  c.  90,  s.  40.  Steele  v.  Hamilton,  3  I..  T. 
322. 


A  druggist  had  attended  a  patient  in  the 
capacity  of  a  medical  man,  and  had  sent  in  to 
him  a  bill  for  such  attendaiices,  headed,  "  Mr.  P* 
to  Thomas  Andrews,  M.D.,"  setting  out  a  variety 
of  charges  for  attendance  and  medicine.  He 
subsequently  wrote  a  letter,  signed  "Thomas 
Andrews,  M.D.,"  threatening  le^  proceedings 
unless  the  bill  were  paid,  and  he  gave  a  receipt 
for  the  bill  when  paid,  signing  it  in  the  same 
way.  There  was  a  coloured  lamp  over  his  shop 
door,  on  three  sides  of  which  the  words  and 
letters  "  Thomas  Andrews,  M.D.,"  were  painted. 
He  had  obtained  by  the  payment  of  a  sum  of 
money  a  diploma  of  doctor  of  medicine  from  the 
University  of  Philadelphia  in  the  United  States, 
but  he  had  never  been  in  America,  or  studied,  or 
passed  any  examination  for  such  degree,  and  he 
was  not  registered  under  the  Medical  Act  (21  & 
22  Vict.  c.  90).  On  appeal,  from  a  conviction 
by  justices  under  s.  40  of  that  act,  for  having 
unlawfully,  wilfully,  and  falsely  taken  and  useti 
the  name,  title,  description,  and  addition  of  M.D., 
and  thereby  implying  that  he  was  then  registered 
under  the  Medical  Act,  whereas  he  was  not  so 
registered : — ^Held,  that  the  oonviction  was  right , 
and  must  be  affirmed.  AndreiM  v.  Styrap,  20 
L.  T.  704. 

Kon-regiitrable  Kedioal  Title.]  —  Quaere, 
whether  a  person  having  a  non-registrablc 
medical  title,  and  knowing  that  such  title  is 
non-registrable,  uses  the  title  "  M.D.,"  conmiits 
an  offence  against  s.  40  of  the  Medical  Act,  1858. 
Beg.  V.  LewU,  60  J.  P.  392. 

9.  AOBEEMENTS  AS  TO  MEDICAL  PRACTICE. 

Speoifio  Performance.] — Whether  the  court  can 
enforce  specific  performance  of  a  contract  to  sell 
a  medical  practice,  where  the  practice  is  non- 
dispensing,  qussre : — Semble,  that  there  would 
be  power  to  do  so,  if  it  were  a  dispensing  practicci 
May  V.  Thomeon,  51  L.  J.,  Ch.  917  ;  20  Ch.  D. 
706  ;  47  L.  T.  295— C.  A. 

Illegal  Agreement — Serying  Unqualified  Per- 
son as  Assistant.]— The  act  55  Geo.  3,  c.  194, 
prohibiting  medical  practice  by  unqualified 
persons,  is  not  repealed  by  implication  by  the 
Medical  Act,  1858.  The  defendant,  a  duly 
qualified  medical  practitioner,  agreed  with  the 
plaintiff,  a  medical  practitioner  not  duly  qualified, 
but  who  was  described  in  the  agreement  as 
"  medical  practitioner,"  to  serve  the  plaintiff  as 
assistant  in  his  profession  as  a  medical  practi- 
tioner, and  not  to  practise  at  R.  withm  five 
years  after  the  close  of  the  engagement.     The 

Slaintiff  applied  for  an  injunction  to  prevent  the 
efendant  from  practising  at  R.  in  breach  of 
this  agreement : — Held,  by  Pearson,  J.,  that  the 
Medical  Act  of  1858  does  not  prohibit  unqualified 
persons  from  practising  medicine,  its  object  being 
only  to  enable  the  public  to  distinguish  between 
qualified  and  unqualified  practitioners — ^that  the 
use,  by  an  unqualified  person  in  a  private  agree- 
ment with  another  medical  man,  of  any  of  the 
titles  for  the  wilful  use  of  which  by  an  unqualified 
person  for  the  purpose  of  deceiving  the  public, 
penalties  are  imposed  by  s.  40  of  the  act,  is  not 
an  offence  within  that  section ;  that  the  agree- 
ment therefore  was  not  illegal,  and  that  the 
plaintiff  could  enforce  its  terms,  and  was  entitleii 
to  an  injunction.  The  defendant  appealed,  and 
on  appeal  shewed  that  the  plaintin  had  given 
various  certificates  of   cause  of   death,  which 
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shewed  that  the  plaintiff  had  attended  the 
deceased  persons  during  their  last  illness,  and 
JErom  whicm  it  was  to  be  inferred  that  he  attended 
patients  in  the  way  in  which  a  medical  practi- 
tioner ordinarily  attends,  and  in  fact  personally 
acted  as  an  apothecary : — Held,  that  his  doing 
so  was  made  illegal  by  the  act  55  Geo.  8,  c.  194, 
s.  14,  that  the  agreement  therefore  was  to  assist 
the  plaintiff  in  carrying  on  a  business  which  he 
could  not  lawfully  carry  on,  and  that  the  agree- 
ment was  illegal  and  could  not  be  enforced. 
Davisi  y.  Makuna,  54  L.  J.,  Ch.  1148 ;  29  Ch.  D. 
696;  68  L.  T.  814 ;  33  W.  R.  668 ;  50  J.  P.5— C.  A. 
Semble,  if  the  plaintiff  had  carried  on  his 
business  by  means  of  duly  qualified  assistants, 
without  personally  acting  as  a  physician,  surgeon, 
or  apothecary,  the  agreement  might  have  been 
legal.    Ih, 

Contraoti    in    Beitraint    of    Trade.]  —  See 

GOKTBAOT. 

PenaltiM  in  Contraots.]— iSSs0  Penalty. 

10.  Pbooibkdinos  aoaikst,  fob  Neolioencb. 

a.  By  Action. 

Partial  to  Sue.] — In  an  action  against  a 
surgeon  for  unskilfulness  and  misconduct,  issue 
being  taken  on  the  fact  of  the  employment  of 
the  defendant  by  the  plaintiff,  the  mere  circum- 
stance of  the  defendant's  attendance  is  evidence 
in  support  of  the  issue,  though  the  plaintiff  is  an 
infant,  and  the  defendant  is  sent  for  and  paid 
by  th3  plaintiff*8  father.  Qladvoell  v.  Steggall^ 
6  Bing.  (N.C.)  783 ;  8  Scott,  60 ;  8  L.  J.,  C.  P. 
861 ;  8  Jur.  536. 

It  is  not  a  ground  of  demurrer  to  a  declaration 
in  an  action  by  a  man  and  his  wife  against  a 
surgeon  for  an  injury  to  the  wife  by  reason  of  his 
improper  and  unskilful  treatment,  that  it  is  not 
stated  that  he  was  retained  and  employed  as  a 
surgeon  for  reward  to  be  to  him  paid,  by  whom 
he  was  so  retained,  or  by  whom  he  was  to  be 
paid.    Pevpin  v.  Shepherd,  11  Price,  400. 

It  is  sufficient  to  aver  that  he  was  retained  as 
a  surgeon,  and  entered  upon  the  cure.    lb. 

Surgeon — Oronndi  of  Liability.] — An  action 
lies  against  a  surgeon  for  gross  negligence  and 
want  of  skill  in  his  profession,  as  well  as  for 
negligence  and  carelessness,  to  the  detriment  of 
a  patient.    Scare  v.  Prentice^  8  East,  352. 

So,  for  want  of  skill  in  disuniting  the  callus  of 
the  leg  after  it  was  set.  Slater  v.  Baker ,  2  Wils. 
359. 

A  surgeon  is  responsible  for  an  injury  done  to 
a  patient,  through  the  want  of  proper  skill  in  his 
apprentice,  but  in  an  action  against  him  the  plain- 
tiff must  shew  that  the  injuiy  was  produced  by 
such  want  of  skiU,  and  it  is  not  to  be  inferred. 
And  if  a  person  goes  into  a  surgeon's  shop,  and 
asks  to  be  bled,  saying  he  has  found  relief  from 
it  before,  and  does  not  consult  the  person  there 
as  to  the  propriety  of  p^orming  the  operation  ; 
if  there  are  no  external  indications  of  its  being 
improper,  such  person  is  justified  in  performing 
it,  and  the  surgeon  wiU  not  be  answerable  for 
its  not  producing  a  beneficial  result  JBaneke  t. 
Hooper,  7  Gar.  &  P.  81. 

Every  person  who  enters  into  a  learned  pro- 
fession undertakes  to  bring  to  the  exercise  of  it 
a  reasonable  degree  of  care  and  skill :  he  does 
not,  if  he  is  an  attorney,  undertake  at  all  events 
to  gain  the  cause ;  nor  does  a  surgeon  undertake 


that  he  will  perform  a  cure ;  nor  does  the  latter 
undertake  to  use  the  highest  possible  degree  of 
skill,  as  there  may  be  persons  of  higher  education 
and  greater  advantages  than  himself;  but  he 
undertakes  to  bring  a  &ir,  reasonable,  and  com- 
petent degree  of  skill ;  and,  in  an  action  against 
nim  by  a  patient,  the  question  for  the  jury  is, 
whether  the  injury  complained  of  must  be 
referred  to  the  want  of  a  proper  degree  at  skill 
and  care  in  the  defendant  or  not.  Zanphier  ▼. 
Phipot,  8  Car.  k  P.  476. 

A  surgeon  having  been  employed  by  a  railway 
company  to  examine  a  passenger  who  had  sus- 
tained an  injury  in  a  collision  on  their  line,  and 
he  having  so  t&T  as  he  could  see  or  judge,  on  bis 
own  statement  of  his  injuries,  told  him  that  they 
were  so  slight  that  he  accepted  a  small  sum  in 
compensation : — Held,  even  assuming  that  his 
injuries  were  greater,  there  was  no  ground  of 
action.     Pimm  v.  Roper,  2  F.  &  F.  783. 

In  an  action  by  a  person  who  had  been  a 
patient  at  a  hospital,  for  maltreatment  there  by 
two  of  the  surgeons,  it  appeared  that  the  sdleged 
maltreatment  was  in  the  administration  of  a  hot 
bath  which  they  had  oidered,  but  which  it  was 
no  part  of  their  ordinary  duty  personally  to 
direct  and  superintend,  and  at  the  actual  admini- 
stration of  which  they  were  not  present : — Held, 
that  he  was  not  entitled  to  expect  more  than  the 
usual  and  ordinary  degi*ee  of  care  and  attention 
at  the  hands  of  the  surgeons,  and  that  if  they 
were  not  personally  cognizant  of  the  alleged 
ill-usage,  they  were  not  liable.  Perionowthy  v. 
Freeman,  4  F.  &  F.  977. 

Kedioal  Praetitioner.]— To  render  a  medical 
man  liable  for  negligence,  or  want  of  due  care  or 
skill,  it  is  not  enough  that  there  has  been  a  less 
degree  of  skill  than  some  other  medical  man 
might  have  shewn,  or  a  less  degree  of  care  than 
even  he  himself  might  have  b^towed  ;  nor  is  it 
enough  that  he  himself  acknowledged  some 
degree  of  want  of  care  ;  there  must  have  been  a 
want  of  competent  and  ordinary  care  and  skill, 
and  to  such  a  degree  as  to  have  led  to  a  bad 
result.    Rich  v.  Pierpont,  3  F.  &  F.  35. 

Pertone  not  folly  Qualified.] — ^A  person  not 
qualified,  as  being  a  regular  medical  practitioner, 
but  assuming  to  be  or  to  practise  as  such,  and 
undertaking  to  treat  another  for  a  disease,  is 
liable  for  injury  caused  by  ignorant  and  im- 
proper treatment,  by  which  the  patient  is 
rendered  worse  instead  of  better,  and  is  injured 
by  the  use  of  improper  medicines.  Ruddock  ▼. 
Lotoe,  4  F.  A:  F.  619. 

In  an  action  against  a  chemist  and  druggist 
upon  an  alleged  retainer  (as  a  surgeon  and  an 
apothecary)  to  treat  the  plaintiff  for  a  certain 
disorder  (for  which  mercurial  treatment  was 
improper),  the  breach  being  negligent  treatment 
(by  mercury)  : — Held,  that  if  the  defendant 
assumed  to  act  as  a  surgeon  or  an  apothecary, 
he  was  liable  as  such  ;  but  that  those  words 
were  immaterial  and  might  be  rejected,  the  sub- 
stance of  the  declaration  being,  that  he  under- 
took to  treat  the  plaintiff  for  his  disorder,  and 
did  so  negligently  or  ignorantly ;  and  that 
mercurial  treatment,  in  a  case  for  which  it  was 
wholly  imfit,  was  such  negligence  or  ignorance 
as  would  sustain  the  action.  Jones  v.  Faf,  4 
F.  &  F.  626. 

Apotheeary.] — It  is  a  good  defence  to  an  action 
by  an  apothecary,  that  he  treated  the  patient 
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ignorantly  or  improperly.   Kannen  v.  M^MvIUtl 
Peake,  59. 

Aliter,  if   the   medicines  were  administered 
tmder  the  direction  of  a  physician.    Ih. 


C.  VBTERINABY  SURGEONS. 

Um  of  wordf  ** Veterinary  Forge" — False 
Representation.] — A  farrier  who  is  not  on  the 
Register  of  Veterinary  Surgeons,  and  who  did 
not,  at  the  time  of  the  passing  of  the  Act  44  k  45 
Vict.  c.  62,  hold  the  veterinary  certificate  of  the 
Highland  and  Agricultaral  Society  of  Scotland, 
commits  an  offence  under  the  17th  section  of 
that  act  if  he  uses  the  words  "veterinary  forge" 
on  his  business  premises  or  biU-heads.  lloyal 
ChUege  qf  Veterinary  Surgeons  v.  Robinson^  61 
L.  J.,  M.  C.  146  :  [1892]  1  Q.  B.  557  ;  66  L.  T. 
263  ;  40  W.  R.  412  ;  17  Cox,  C.  C.  477  ;  66  J.  P. 
313. 

Veterinary  Surgeon — ^Vnlawfblly  nsing  Hame 
— ^Veterinary  Chemiit.] — G.,  a  chemist,  published 
a  book  dealing  with  diseases  of  horses,  recom- 
mending medicines  which  he  kept,  and  advising 
people  in  some  cases  to  consult  a  veterinary 
surgeon.  He  described  himself  in  the  book  as 
"  pharmaceutical  and  veterinary  chemist  "  : — 
Held,  the  justices  were  right  in  holding  that 
this  was  not  unlawfully  using  a  description 
implying  that  he  was  a  veterinary  surgeon,  con- 
trary to  44  &  45  Vict.  c.  52,  s.  17.  lloyal  College 
of  Veterinary  Surgeons  v.  Groves,  57  J.  P.  505. 

Attendance— Cnstom.] — ^If  there  is  a  general 
usage  applicable  to  a  particular  trade  or  pro- 
fession, persons  employing  one  in  such  trade  or 
profession  will  be  taken  to  have  dealt  with  him 
according  to  that  usage,  but  a  usage  for  a 
veterinary  surgeon  to  charge  for  his  attendance, 
when  there  was  not  much  medicine  required,  is 
too  uncertain.    Sewell  v.  Corp^  1  Car.  &  P.  392. 

A  count  for  work,  labour,  and  materials,  will 
enable  a  plaintiff  to  recover  for  attendances  as  a 
farrier,  and  for  medicines  administered.  Clark 
V.  Mumford,  3  Camp.  37. 

AVhere  it  was  agreed  between  A.  and  B.  that 
B.  should  take  A.*s  mare  to  graze,  and  have  her 
blistered  : — Held,  that  A.  could  maintain  an 
action  against  a  chemist  for  selling  ointment  to 
B.,  which,  upon  beinj?  applied,  injured  the  mare. 
PhiUips  V.  Wood,  1  N.  A:  M.  484  ;  2  L.  J.,  K.  B. 
100. 


D.  PHARMACY  ACT. 

1.  Chemists. 

Segitter.]— Under  15  &  16  Vict.  c.  56,  persons 
who  have  become  members  of  the  Pharmaceutical 
Society  since  the  passing  of  the  act,  according  to 
its  by-laws  and  charter  are  entitled  to  be  "put 
upon  the  register  of  pharmaceutical  chemists, 
which  is  to  be  kept  according  to  the  act,  although 
they  have  been  admitted  as  members  of  the 
society  without  being  examined  according  to  the 
provisions  of  the  act.  Reg.  v.  Phannaceutical 
Society,  24  L.  J.,  Q.  B.  177 ;  1  Jur.  (N.S.)  698  ;  3 
W.  R.  485— Ex.  Ch. 

Charges.^ — ^In  an  action  to  recover  the  amount 
of  a  chemist's  bill,  it  being  suggested  that  the 
items  are  properly  within  the  scope  of  an 
apothecary's  profession,  the  proper  question  for 


the  jury  is,  under  55  Geo.  3,  c.  194,  ss.  14,  28, 
whether  he  has  acted  as  an  apothecary,  and  not 
whether  he  has  charged  as  a  chemist  or  an 
apothecary.  Rfehmona  v.  Coles,  1  D.  (njs.)  560 ; 
11  L.  J.,  Q.  B.  155  ;  6  Jur.  238. 

Bale.] — ^An  injunction  to  prevent  a  chemist 
from  selling  a  quack  medicine  under  a  false  and 
colourable  representation  that  it  was  a  medicine 
of  the  plnintiff,  an  eminent  physician,  was 
refused.  Clark  v.  Freeman,  11  Beav.  112;  17 
L.  J.,  Ch.142;  12  Jur.  149. 

Liability  of  **  Corporation**  to  Penalty  ai  a 
"Person."] — Whether  the  word  "person "In  a 
statute  can  be  treated  as  including  a  corporation 
must  depend  on  a  consideration  of  the  object  of 
the  statute,  and  of  the  enactments  passed  with  a 
view  to  cany  that  object  into  effect.  The 
31  &  32  Vict.  c.  121,  was  passed  to  protect  the 
public  against  the  sale  by  incompetent  persons 
of  poisonous  drugs,  and  in  the  1st  section  enacts 
that  "it  shall  be  unlawful  for  any  person  to  sell, 
or  keep  open  shop  for  retailing,  dispensing,  or 
compounding  poisons,  or  to  assume  or  use  the 
title  of  chemist  and  druggist,  kc,,  or  pharmacist, 
&c.,  unless  such  person  shall  be  a  pharmaceutical 
chemist,  kc,,  witnin  the  meaning  of  this  act,  and 
be  registered  under  the  act."  By  s.  15,  any 
person  who  shall  offend  in  this  respect  (the  words 
of  8. 1  being  almost  repeated)  shall  be  liable  to 
pay  a  penalty  of  5/.,  to  be  sued  for  as  therein 
directed.  A  small  body  of  persons  had  obtained 
a  registration  under  the  Companies  Acts,  1862 — 
1867.  One  only  of  these  persons  was  a  qualified, 
certified,  and  registered  chemist.  His  share  in 
the  company  was  very  small ;  he  was  the  person 
who  appeared  in  the  shop  and  conducted  the 
sales,  and  he  received  a  salary  for  his  labour  in 
dispensing  the  drugs,  which  were  sold  for  the 
profit  of  the  company : — Held,  that,  under  these 
circumstances,  the  word  "  person  "  in  the  1st  and 
15th  sections  of  the  statute  did  not  apply  so  as  to 
make  this  incorporated  company  liable  to  the 
penalty.  But  the  actual  seller  must  be  a  qualified 
person.  Pharmaceutieal  Society  v.  London  and 
Provincial  Supply  Association,  49  L.  J.,  Q.  B. 
736  ;  5  App.  Cas.  857 ;  48  L.  T.  389 ;  28  W.  R. 
957  ;  45  J.  P.  20— H.  L.  (E.) 

Semble,  a  corporation  employing  an  unquali- 
fied manager  would  be  liable.    lb. 

2.  Poisons. 

Sale  by  Unqnalifled  Penon  —  Xixtnze  eon- 
taining  Scheduled  Poison.] — The  prohibition  in 
the  Pharmacy  Act,  1868,  as  to  the  sale  of  poisons 
does  not  apply  to  a  mixture  containing  an  in- 
finitesimal quantitv  of  -poison.  Pharmaceutical 
Society  v.  Delve,  63  L.  J.,  Q.  B.  360 ;  [1894]  1 
Q.B.  71;  10R.25;  70  L.  T.  139 ;  42W:R.  192; 
58  J.  P.  152. 

A  person,  not  being  a  registered  chemist,  who 
sells  an  article  containing  a  considerable  amount 
though  not  consisting  solely  of  the  poisons  men- 
tioned in  sched.  2  of  the  Pharmacy  Act,  1868,  is 
subject  to  the  penalty  imposed  by  s.  15.  Phar- 
maceutieal  Society  v.  Piper,  62  L.  J.,  Q.  B.  305  ; 
[1893]  1  Q.  B.  686 ;  5  R.  296 ;  68  L.  T.  490  ;  41 
W.  R.  447  ;  57  J.  P.  502. 

The  prohibition  against  the  sale  of  poisons  by 
unqualified  persons,  which  is  contained  in  ss.  1 
and  15  of  the  Pharmacy  Act,  1868,  extends  to 
the  sale  of  proprietary  medicines  containing  one 
of  the  scheauled  poisons  as  an  ingredient  in  such 
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quantity  as  to  be  hartful  to  man  or  child. 
Pharmaceutioal  Society  v.  Piper  (5  B.  296) 
approved.  Pharmaetitieal  Society  v.  Arm4on^ 
64  L.  J.,  Q.  B.  82  ;  [1894]  2  Q.  B.  720  ;  9  R.  587  ; 
71  L.  T.  315  ;  42  W.  B.  662  ;  59  J.  P.  52—0.  A. 


<<  Patent  Kedioine,''  meaniiig  of.]— The 


exemption  contained  in  a.  17  in  favour  of  patent 
medicines  is  restricted  to  medicines  which  are 
protected  by  letters  patent  under  the  great  seal, 
and  does  not  apply  to  proprietary  medicines.  lb. 
The  exemption  of  patent  medicines  in  s.  16 
from  the  above  penalty  only  applies  to  medicines 
protected  by  letters  patent.  Pharmaceutioal 
Society  v.  Piper j  supra. 

Sale  of— Ihipeniiiig  Preeoription  by  Ghemist 
— Bonk  fide  Belief.] — ^A  duly  registereid  chemist 
was  convicted  under  the  Pharmacy  Act,  1868, 
s.  17,  for  selling  poison  to  a  person  unknown 
to  him.  It  was  proved  that  ¥.,  who  was  un- 
known to  the  chemist,  came  into  his  shop  and 
produced  a  prescription  written  in  the  abbre- 
viated form  usual  amon^  chemists.  At  the  foot 
of  it  were  the  initials  **  R.  M.  L.,"  and  the  words 
"Mrs.  Newton,  Aug.  11,  1869."  There  was  a 
legally  qualified  medical  practitioner  having  the 
{nitidis  R.  M.  L.  The  chemist's  assistant  dis- 
pensed the  prescription  by  putting  a  small 
quantity  of  prussic  acid  into  a  bottle  and  filling 
up  the  bottle  with  rose  water  according  to  the 
meaning  of  the  prescription.  The  chemist  made 
an  entry  in  his  prescription  book,  "Newton,  Mrs. 
(copying  the  prescription),  Aug.  11,  R.  M.  L." 
He  also  indexed  the  entry  by  inserting  the  name 
**  Newton,"  and  the  page  in  the  index  contained 
in  the  book.  The  bottle  was  labelled  with  the 
name  and  address  of  the  chemist,  but  not  with 
the  word  "poison."  The  prescription  was  one 
which  might  be  ordered  for  a  lotion.  No  evi- 
dence was  given  as  to  whether  there  was  such  a 
person  as  Mrs.  Newton  or  not.  The  chemist  was 
also  convicted  in  respect  to  the  same  sale,  for 
selling  poison  in  a  bottle  not  labelled  with  the 
word  "  poison "  : — Held,  first,  that,  assuming 
that  he  bon^  fide  believed  that  he  was  dispensing 
a  prescription  given  by  a  medical  man  to  Mrs. 
Newton,  he  could  not  be  convicted  for  selling 
poison  to  a  person  unknown  to  him,  but  must  be 
taken  to  have  dispensed  a  medicine  according  to 
the  requirements  of  the  proviso  to  s.  17.  Berry 
v.  Hendertm,  39  L.  J.,  M.  C.  77  ;  L.  R.  5  Q.  B. 
296  ;  22  L.  T.  331. 

Held,  secondly,  that  he  could  not  be  twice 
convicted  under  the  same  section  in  respect  of 
the  same  sale.    Ih, 

Hame  and  Addreet  of  *<  Seller.''] — By  the 

Pharmacy  Act,  1868,  s.  17,  it  is  unlawful  to  sell 
poisons  unless  the  box  or  wrapper  containing  the 
poison  be  labelled  with  (amongst  other  things) 
the  name  and  address  of  "  the  seller."  P.  was  a 
duly  qualified  chemist,  and  kept  a  shop  in  one 
street  in  a  town.  He  also  rented  a  window  in 
the  shop  of  T.  in  another  street  and  supplied  T. 
with  poisons,  which  T.  sold  on  commission.  The 
poisons  sold  by  T.  were  contained  in  a  wrapper 
bearing  the  name  and  address  of  P.  : — Held, 
that  the  provisions  of  the  act  had  not  been  com- 
plied with,  for  that  T.  was  "  the  seller  "  within 
tiie  meaning  of  s.  17,  and  the  poisons  should 
have  borne  his  name  and  address  on  the  label. 
Templeman  v.  Trafford^  51  L.  J.,  M.  C.  4  ;  8 
Q.  B.  D.  397  ;  45  L.  T.  684  ;  30  W.  R.  78 ; 
46  J.  P.  325. 


Unregiftered  AeiUtattt  of  Begistered  Chemift 
—Liability  to  Penalty.]— By  s.  15  of  the  Phar- 
macy Act,  1868,  it  is  provided  that  "  any  person 
who  8ha^8ell  V  •  .  poisons  .  .  .  not  being  a  duly 
registered  pharmaceutical  chemist  or  chemist 
and  druggist  .  .  .  shall  for  every  such  offence  b& 
liable  to  pay  a  penalty  or  sum  of  5/."  : — Held, 
that  an  unregistered  chemist's  assistant  who,  in 
the  absence  of  his  master,  sells  any  poison  or 

§  reparation  containing  poison  as  in  that  act 
efined,  is  liable  to  a  penalty  under  the  above 
section,  notwithstanding  that  he  effects  such 
sale  on  behalf  of  his  master,  and  that  his  master 
is  duly  registered.  Pharmaceutical  Society  v. 
Wlteeldon,  69  L.  J.,  Q.  B.  400  ;  24  Q.  B.  D.  688  ; 
62  L.  T.  727  ;  54  J.  P.  407. 

lajvriee  by— To  B09.]— The  defendant,  a  con- 
fectioner, had  a  shop  in  which  there  was  a 
counter,  from  behind  which  the  customers  were 
served  by  the  defendant  and  his  assistants,  the 
space  behind  the  counter  being  used  exclusively 
by  the  latter  for  that  purpose,  the  space  in  front 
of  it  being  the  part  of  the  shop  reserved  for  the 
accommodation  of  the  customers.  Inside  the 
counter  the  defendant  placed  some  bread  and 
cheese  covered  with  a  poison  for  the  purpose  of 
destroying  rats  and  mice.  The  plaintiff  went  ta 
the  shop  to  make  some  purchases,  accompanied 
by  a  dog  which  passed  behind  the  counter  and 
ate  a  portion  of  the  poisoned  bread  and  cheese 
and  was  thereby  killed  : — Hdd,  that  the  defen- 
dant was  not  liable  for  damages  for  the  loss  of 
the  dog.    Stansfidd  v.  Boiling,  22  L.  T.  709. 

Criminal  Law  relating  to.] — See  Obiminai^ 
Law. 
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1.  General  Principles. 


Party  most  be  entitled  Ia  the  eame  Bight.] — 
A  term  of  years  and  a  freehold  may  subsist  in 
the  same  person  without  merger  if  held  in 
different  rights.  Jonss  v.  Daneg^  7  H.  &  N.  607  ; 
31  L.  J.,  Er.  116  ;  8  Jur.  (na)  592 ;  6  L.  T.  442  ; 
10  W.  R.  464— Ex.  Ch. 

If  a  husband  is  possessed  of  a  term  of  years, 
and  the  owner  of  the  reversion  in  fee  devises  it 
to  the  wife  who  has  issue,  the  husband,  who  in 
the  lifetime  of  the  wife  is  tenant  by  the  curtesy 
initiate,  holds  the  two  estates  in  different  rights 
without  having  acquiral  the  freehold  by  his  own 
act,  and  consequently  there  is  no  merger.    lb. 

A  fund  was  limited  in  trust  for  a  husband  and 
wife  successively  for  life,  and  then  upon  trust 
for  the  children  of  the  marriage  as  the  husband 
and  wife  jointly  or  as  the  survivor  of  them 
should  appoint,  and  in  default  of  appointment 
in  equal  shares,  to  be  vested  at  twenty-one. 
There  were  two  children  of  the  marriage  who 
attained  twenty-one,  one  of  whom  afterwards 
died.  No  joint  appointment  was  made.  The 
husband,  after  the  death  of  the  wife,  released  the 
power,  so  as  to  vest  a  moiety  of  the  fund  in  him- 
self as  administrator  of  the  deceased  child,  and 
claimed  to  have  such  moiety  transferred  to  him- 
self : — Held,  that  he  was  entitled  to  a  transfer 
upon  surrendering  his  life  interest  in  the  moiety ; 
but  that  he  was  not  entitled  so  long  as  he 
retained  his  life  interest,  inasmuch  as  there 
could  be  no  merger  of  two  interests  held  in 
different  rights.  Badoliffe^  In  re^  Radoliffe  v. 
Bewe«,  61  L.  J.,  Ch.  186 ;  [1892]  1  Ch.  227 ;  66 
L.  T.  363  ;  40  W.  R.  323—0.  A. 

In  Equity.] — ^A  court  of  equity  will  not  estab- 
lish a  merger  by  analogy  to  law,  where  the  effect 
would  be  to  defeat  its  own  rules  and  practice, 
e.g.  in  the  protection  of  married  women  from 
the  marital  control.  Whittle  v.  Henning^  2  Ph. 
731  ;  18  L.  J.,  Ch.  51  ;  12  Jur.  1079.  S.  P.,  Tliorn 
V.  Newnum^  .3  Swanst.  603. 

Where  if  the  estates  were  legal,  there  would  be 
a  l^ial  merger,  there  will  be  an  equitable  merger 
if  the  estates  are  equitable.  But  in  a  case  of 
merger  of  equitable  interests  a  court  of  equity  will 
regulate  the  rights,  so  as  not  to  hold  that  there 
is  a  merger,  if  there  are  equitable  reasons  why 
there  ought  not  to  be  one,  and  vrill  deal  with  a 
legal  merger  on  equitable  grounds.  Bra/ndon  v. 
Brandon,  31  L.  J.,  Ch.  47  ;  5  L.  T.  339 ;  9  W.  B. 
825. 

Where  there  is  prim&  fiicie  a  legal  merger,  but 
the  complication  of  circumstances,  and  the  e^ect 
of  holding  that  there  is  a  merger  is  such  as  to 
induce  the  court  to  say  that  it  was  never  intended 
by  the  parties  to  produce  a  partial  merger,  it 
will  hold  that  there  is  not  a  merger.    lb. 

On  a  question  of  merger  the  acts  of  trustees 
will  not  bind  those  beneficially  interested.    lb. 


2.  By  Judgment. 

Bond.] — Where  judgment  has  been  entered  up 
on  a  bond  debt,  the  debt  is  merged  in  the  judg- 
ment, and  mere  delivery  of  the  bond  will  not 
be  a  valid  donatio  inter  vivos.  Pattenan  v. 
Williams,  LL  &  G.  t.  Plunk.  95. 

Joint  Demands.] — ^A  judgment  (without  satis- 
faction)  recovered   against    one  of  two   joint 


debtors,  is  a  bar  to  an  action  against  the  other. 
Xing  V.  IToare,  13  M.  &  W.  494  ;  2  D.  &  L.  382 ; 
14  L.  J.,  Ex.  29  ;  8  Jur.  1127. 

Joint  and  Several  Demandf.] — ^A  judgment 
(without  satisfaction)  recovered  of  two  persons, 
jointly  and  severally  bound  is  no  bar  to  an  action 
against  the  other.    lb. 

In  Partnership  Gates.] — There  is  no  settled 
rule  of  equity  that  a  contract  which  is  in  terms 
joint,  and  would  be  so  construed  at  law,  is 
to  be  treated  in  equity  as  joint  and  several. 
Kendall  v.  Hamilton,  48  L.  J.,  0.  P.  705  ;  4 
App.  Cas.  504 ;  48  L.  T.  418 ;  28  W.  R.  97— 
H.  L.  (E.) 

An  action  and  a  judgment  against  two  persons 
who  had  borrowed  money  from  the  plaintiffs 
(though  the  judgment  is  unsatisfied),  constitute 
a  bar  to  another  action  brought  by  the  same 
plaintiffs  against  a  third  person,  who  is  after- 
wards discovered  to  have  been  reaDy  interested, 
as  partner,  with  the  two  debtors  in  the  business 
for  the  purpose  of  which  the  money  had  been 
borroweci.  King  v.  Hoare,  supra,  adopted.  lb, 
S.  P.,  Higgins,  Ex  parte,  Tyler,  J/t  rtf,  3  De  G. 
A:  J.  33  ;  27  L.  J.,  Bk.  27  ;  4  Jur.  (N.8.)  695  ; 
6  W.  R.  406. 

A  creditor  of  a  firm  of  three,  two  of  whom 
resided  in  America,  recovered  judgment  against 
the  tiiird  alone,  who  resided  in  England,  and 
who  af  terwanls  became  bankrupt,  his  partners 
remaining  solvent: — Held,  that  the  creditor 
might  (notwithstanding  the  separate  judgment) 
prove  against  the  joint  estate.  Waterfall,  Use 
parts,  or  Jones,  Ex  parte,  Morrison,  In  re,  4 
De  G.  &  Sm.  199 ;  20  L.  J.,  Bk.  5  ;  15  Jur. 
214. 

In  1846  A.  and  B.,  to  secure  a  debt  due  from 
them  as  partners  to  C,  gave  C.  their  joint  and 
several  bond  and  warrant  of  attorney,  upon 
which  C.  entered  up  a  joint  judgment.  In  1849 
the  partnership  was  dissolved,  and  from  that 
time  A.  alone  carried  on  the  business.  In  1858 
A.  became  bankrupt : — ^Held,  that  0.  could  not 
prove  for  the  amount  secured  by  the  bond 
and  upon  A.'s  estate,  the  several  as  well  as  the 
joint  bond  and  warrant  having  been  merged 
in  the  joint  judgment.  OaUie,  In  re,  9  Ir.  Ch. 
R.  188. 

The  firm  of  D.  having  been  employed  by  the 
executors  of  B.  to  sell  certain  crops,  Ac.,  paid 
over  a  part  of  the  proceeds,  but  were  adjudicatec) 
bankrupt  on  the  petition  of  the  executors  of  B. 
in  1880  upon  a  judgment  for  the  balance.  The 
executors  of  B.  proved  as  creditofs  of  the  joint 
estate.  Subsequently  H.  S.  D.,  one  of  the  part- 
ners in  the  bankrupt  firm,  became  entitled  to 
a  legacy  and  to  other  moneys,  and  the  executors 
of  B.  attempted  to  withdraw  the  proof  against 
the  joint  estate  and  prove  against  the  separate 
estate  of  H.  S.  D.  The  trustee  rejected  the 
proof  on  the  ground  that  the  creditors  were 
Dound  by  their  election,  and  his  decision  was 
reversed  by  the  county  court  judge.  On  an 
appeal  from  his  decision : — Held,  that  the  ground 
upon  which  the  trustee  had  rejected  the  proof 
was  wrong,  but  that,  in  order  to  entitle  them 
to  prove  against  the  separate  estate  of  H.  S.  D., 
the  respondents  must  prove  that  they  had  a 
separate  cause  of  action  against  him.  Held, 
also,  upon  an  argument  that  the  separate  cause 
of  action  was  merged  in  the  joint  judgment,  that 
it  was  not  so  merged.  Cliandler,  Ex  partSy 
Davison,  In  re,  13  Q.  B.  D.  50  j  50  L.  T.  635. 
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Intorett  lubieqaent  to  Judgment.] — ^A  defen- 
dant, jointly  and  seTCiallj  with  A.,  undertook, 
if  a  bill  of  exchange  drawn  by  the  defendant  in 
favour  of  the  plaintiff  was  not  paid  at  maturity, 
to  pay  as  interest  thereon  20/.  for  each  month 
afterwards.  The  bill  not  being  paid  at  maturity, 
the  plaintiff  sued  the  defendant  for  the  bill  and 
interest  as  i>er  agreement,  but  declared  in  such 
action  on  the  bill  only,  and  recovered  judgment 
by  default  for  the  amount  of  such  bill  only.  He 
afterwards  brought  an  action  against  the  defen- 
<]imt  on  the  agreement  for  interest : — ^Held,  that 
he  was  entitled  to  maintain  such  action  for  the 
interest  which  accrued  prior  to  the  judgment 
in  the  former  action,  but  not  for  the  interest 
subsequently  to  such  judgment,  as  the  right  to 
interest  under  the  agreement  ceased  when  judg- 
ment was  obtained.  Florence  v.  Jeningt,  2  C.  B. 
(N.8.)  464  ;  26  L.  J,,  C.  P.  274 ;  3  Jur.  (N.8.) 
772. 

A  railway  company,  in  1864,  issued  debentures 
by  which  they  bound  themselves  to  pay  a  prin- 
cipal sum  one  year  after  the  date  of  issue,  with 
interest  at  6  per  cent.,  and  charged  the  railway 
and  undertaking  with  the  payment  of  the  prin- 
cipal sum  and  interest.  Soon  after  the  expira- 
tion of  the  year  a  debenture-holder  brought  an 
action  against  the  company,  and  recovered  judg- 
ment for  the  principal  debt,  interest,  and  costs. 
The  company  was  ordered  to  be  wound  up  in 
1868,  and  the  debenture-holder  was  admitted 
to  prove  for  the  judgment  debt  and  interest  at 
4  per  cent.  The  debenture-holder  claimed  to 
prove  for  an  additional  2  per  cent,  on  the 
original  amount  of  the  debenture  from  the  date 
of  the  judgment : — ^Held,  that  the  original  debt 
was  merg^  in  the  judgment,  and  that  the 
claimant  was  only  entitled  to  interest  on  the 
judgment  at  4  per  cent.  .European  Central 
Jly.^  In  re,  Oriental  Fina/ncial  Corporation^  Ex 
parU,  46  L.  J.,  Ch.  57 ;  4  Ch.  D.  33  ;  35  L.  T. 
583  ;  25  W.  K.  92— C.  A. 

By  an  indenture  of  mortgage  A.,  a  beneficed 
clergyman,  assigned  to  B.  certain  policies  of 
assurance  subject  to  a  proviso  for  redemption 
thereof  on  payment  by  A.,  on  the  SOth  of  January, 
1866,  to  B.  of  the  sum  of  3,000/.,  with  interest 
at  the  rate  of  11,  per  cent,  per  annum,  and  A. 
thereby  covenanted  that  he  would  pay  to  B.  the 
said  sum  of  3,000/.,  with  interest  at  the  rate 
aforesaid,  on  the  day  before  mentioned,  and  that 
in  case  the  said  sum  of  3,000/.  should  not  be  paid 
on  the  day  before  mentioned,  A.  covenanted 
that  he  would,  so  long  as  the  said  sum  of  3,000/. 
remained  due  on  that  security,  pay  to  B.  interest 
at  the  rate  aforesaid.  A.  made  default  in  pay- 
ment, and  B.  after  obtaining  a  judgment  against 
A.,  issued  a  sequestration  against  his  benefice. 
The  sequestrator  paid  to  B.  the  principal  sum, 
together  with  interest  thereon  at  the  rate  of  4/. 
per  cent,  per  annum.  B.  claimed  the  difference 
between  the  principal  sum  due  on  his  security 
with  interest  at  the  rate  of  7/.  per  cent,  per 
annum,  and  the  amount  paid  to  him  by  the 
sequestrator.  B.  brought  an  action  to  recover 
that  difference,  and  A.  demurred,  on  the  ground 
that  the  security  of  the  mortgage  deed  was 
merged  in  the  judgment : — Held,  overruling  the 
demurrer,  that  part  of  the  security  was  extin- 
guished and  part  remained  ;  that  the  debt  due 
to  B.  in  respect  of  the  principal  moneys  was 
merged  in  the  judgment,  and  therefore  extin- 
guished, but  that  the  debt  due  to  B.  in  respect 
of  the  interest  was  not  merged  in  the  judgment, 
and  therefore  remained.    European  Central  Ry.y 


In  re  (4  Ch.  D.  33),  distinguished.  Popple  v. 
Sylvreter,  52  L.  J.,  Ch.  54 ;  22  Ch-  D.  98 ;  47 
L.  T.  329;  31  W.  B.  116. 

A  mortgage  deed  contained  a  covenant  for 
payment  of  a  principal  sum  and  interest  at  5  per 
cent,  on  a  certain  day  ;  and  there  was  a  further 
covenant  by  the  mortgagor  that  if  the  said  prin- 
cipal sum  should  remain  unpaid  after  the  date 
fixed  for  payment,  he  would,  so  long  as  the  same 
or  any  part  thereof  should  remain  unpaid,  pay 
interest  thereon  at  6  per  cent.  The  mortgagee 
recovered  judgment  for  principal,  interest  to 
date,  and  costs : — ^Held,  that  the  covenant  to 
pay  the  principal  sum  was  merged  in  the  judg- 
ment, that  the  true  construction  of  the  separate 
covenant  was  only  to  pay  interest  so  long  as 
any  part  of  the  principtd  sum  remained  due 
under  the  covenant,  and  that  therefore  the 
mortgagee  was,  as  from  the  date  of  the  judg- 
ment, entitled  to  interest  on  the  judgment  debt 
at  4  per  cent,  only,  and  not  to  interest  at  5  per 
cent,  on  the  principal  sum.  Popple  v.  Sylvester 
(22  Ch.  D.  98),  distinguished.  Fewingg,  Ex 
parte,  &neyd,  In  re,  53  L.  J.,  Ch.  545  ;  25  Ch.  D. 
338  ;  50  L.  T.  109  ;  32  W.  R.  352— C.  A. 

Semble,  a  covenant  to  pay  interest  may  be  so 
worded  as  not  to  merge  in  a  judgmtmt  for  the 
principal.    lb. 

By  a  deed,  1,400/.  was  advanced  to  one  Gye 
on  the  security  of  three  life  policies,  whereby 
Gye  covenanted  to  keep  up  the  premiums  and 
pay  interest  at  3  per  cent,  on  the  loan.  By  a 
covenant  in  the  dc^,  which  was  made  between 
M.  of  the  one  part,  G.  and  L.,  sureties,  of  the 
second  part,  and  Gye,  of  the  third  part,  G.  and 
L.  covenanted  with  M.  "that  they  or  one  of 
them  will,  during  the  continuance  of  the  present 
security,  in  the  event  of  the  premiums  on  the 
said  policies  .  .  .  and  the  interest  in  respect  of 
the  said  principal  sum  of  1,400/.  not  being  paid, 
as  to  the  premium  within  three  days,  and  as  to 
the  interest  within  thirty  days,  of  their  falling 
due  by  Gye  .  .  .  duly  pay  the  premiums  .  .  . 
and  also  pay  the  interest  on  the  said  sum  of 
1,400/.  Judgment  was  recovered  for  the  1,400/. 
against  Gye  : — Held,  that  it  operated  as  a  merger 
with  regard  to  the  liability  to  pay  future 
interest,  and  that  the  surety  was  released.  But 
semble,  there  could  be  no  merger  of  interest 
accrued  before  the  judgment.  Faber  v.  Zathom 
iEarV),  77  L,  T.  168. 

Double  Securities.] — ^Where  a  covenant  was 
given  for  payment  of  an  annuity,  and  idso  a 
warrant  of  attorney,  upon  which  a  memorandum 
was  written  that  it  was  to  be  as  a  "  collateral 
security "  : — Held,  that  the  covenant  was  not 
merged  in  the  judgment  which  was  entered  up 
under  the  warrant.  Pennell,  Ex  parte^  KearAey, 
In  re,  2  Mont.  D.  &  D.  273  ;   10  L.  J.,  Bk.  77  ; 

5  Jur.  899. 

B.  and  C,  being  indebted  to  A.,  give  a  joint 
and  several  bond.  A.  takes  (as  part  of  the  same 
security)  a  joint  warrant  of  attorney,  and  enters 
up  a  joint  judgment.  B.  and  C.  become  bank- 
rupts : — Held,  that  the  bond  is  merged  in  the 
judgment,  and  that  A.  can  only  prove  against 
the  joint  estate  of  B.  and  C.  Christie,  Ex 
parte,  Barrow,  In  re,  2  Deac.  &  C.  155  ;  1  Mont. 

6  B.  362  ;  1  L.  J.,  Bk.  103.  And  see  Qallie,  In 
re,  9  Ir.  Ch.  R.  188,  supra. 

A.,  B.  and  C,  together  with  D.  (deceased),  and 
two  sureties,  gave  their  joint  and  several  bond, 
with  warrant  of  attorney,  to  the  Provincial 
Bank,  as  security  for  the  balance  of  an  account 
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current,  not  to  exceed  1,0C0/.  Under  the  warrant 
of  attorney  the  bank  entered  six  several  judg- 
ments against  the  obligors.  A.,  B.  and  C. 
became  bankrupts.  The  bank  now  sought  to 
prove  on  the  joint  estate  for  the  balance  of  the 
account  current  due  at  the  time  of  the  bank- 
ruptcy : — Held,  that  the  bank  was  precluded 
from  proof  of  the  debt,  as  simple  contract ;  that 
the  bond  was  merged  in  the  separate  judgments ; 
and  that  the  proof  could  only  be  against  the 
separate  estates  of  the  bankrupts.  Clarke,  In  re, 
7  It.  Eq.  R.  39. 

On  Astignms&t  of  Judgment.] — A  judgment 
creditor,  who  had  executed  a  deed  whereby  the 
real  and  personal  estate  of  the  debtor  were  con- 
veyed to  trustees  for  the  benefit  of  such  of  his 
creditors  as  should  execute  the  deed,  assigned 
his  judgment  to  such  trustees : — Held,  that  the 
trustees  could  not  be  considered  as  owners  of  the 
trust  estate,  so  that  the  assignment  by  the  judg- 
ment creditor  would  have  the  effect  of  merging 
the  judgment.  Squire  v.  Ikfrd,  9  Hare,  47  ;  20 
L.  J.,  Ch.  308  ;  15  Jur.  619. 

In  other  Casoi.] — A  testator  indebted  on  bond 
devises  his  real  estate  to  the  bankrupt  and  two 
other  trustees  for  payment  of  his  debts.  The 
bond  creditor,  after  the  testator's  death,  brings 
an  action  against  the  bankrupt  and  the  other 
devisees,  and  recovers  a  joint  judgment  against 
them : — Held,  that  he  could  not  prove  under  the 
separate  commission  against  the  bankrupt,  even 
for  the  purpose  of  voting  in  the  choice  of 
assignees.  Pearce,  Ho  parte,  Fortoell,  In  re, 
2  Deac.  k  C.  451  ;  1  L.  J.,  Bk.  109. 

Judgment  having  been  obtained  against  an 
attorney  in  an  action  brought  to  recover  a  sum 
of  money  received  by  him  on  behalf  of  his  client, 
the  court  held  that  the  debt  owing  from  him  as 
attorney  was  merged  in  the  judgment  debt,  and 
refused  to  grant  a  rule  calling  upon  him  to  pay 
over  the  money.  Corbet  Daries,  In  re,  16  L.  T. 
161  ;  15  W.  R.  46. 

3.  In  Documents  under  Seal. 

Partiei.] — A  mortgage  executed  by  two  (and 
the  wife  of  a  third)  of  three  persons  indebted  to 
the  mortgagee  in  a  simple  contract  debt  does 
not  operate  as  a  merger  of  the  claim  on  the 
simple  contract  in  the  specialty.  Sharpe  v. 
(Hbbs,  16  C.  B.  (N.8.)  527  ;  12  W.  R.  711. 

To  operate  a  merger  of  a  simple  contract  debt 
in  a  specialty,  the  specialty  must  be  co-extensive 
with  the  simple  contract  debt,  and  between  the 
same  parties.  Bmler  v.  Mayttr,  19  C.  B.  Cn.s.) 
76  ;  34  L.  J.,  C.  P.  230  ;  11  Jur.  (N.8.)  566  ;  12 
L.  T.  457;  13  W.  R.  775. 

A  bond  given  by  an  executor  to  a  simple  con- 
tract creditor  of  his  testator  is  an  extinguishment 
of  testator's  debt.  Martin  v.  DUehfield,  Bidgw. 
t.  Hardw.  209. 

A  servant  who  has  contracted  with  a  married 
woman  by  deed,  and  performed  the  stipulated 
services,  may  maintain  an  action  of  assumpsit 
against  the  husband.  White  v.  Cnyler,  6  Term 
Rep.  176  ;  1  Esp.  200  ;  3  B.  R.  147. 

Where  parties  contract  by  deed,  but  the  defen- 
dant does  not  execute  it,  the  plaintiff  might  sue 
in  assumpsit,  notwithstanding  the  deed.  Suther- 
land  V.  iMhnan,  3  Esp.  42. 

Where  the  master  of  the  plaintiff's  ship 
entered  into  a  charter-party,  as  agent  for  the 
plaintifEs,  with  the  defendant,  a  partner  in  the 


house  of  M.  &  Co.,  for  the  delivery  of  goods  upon 
a  stipulated  freight,  and  the  goods  were  delivered 
to  M.  &  Co.,  who  were  the  consignees  nakned  in 
the  bill  of  lading : — ^Held,  that  the  plaintiffs- 
could  not  maintain  assumpsit  against  the  defen- 
dant for  the  freight.  Sehaeh  v.  Anthony^  \ 
M.  k  S.  573. 

Wlien  Bomediei  Co-extoniiva.] — If  one  of  two> 
makers  of  a  joint  and  several  promissory  note 
gives  the  holder  a  deed  of  mortgi^  to  secure  the 
amount  with  a  covenant  to  pay  it,  the  other 
maker  is  not  thereby  discharged,  for  the  remedy 
on  the  specialty  is  not  co-extensive  with  th& 
remedy  on  the  note.  Awtell  v.  Baker,  16  Q.  B. 
20.  S.  P.,  Boaler  v.  Mayor,  16  C.  B.  (N.s.)  76  ;. 
34  L.  J.,  C.  P.  230  ;  11  Jur.  (NA)  665  ;  12  L.  T. 
467  ;  13  W.  R.  776. 

The  plaintiffs  having  contracted  bycharter* 
party  sealed  to  let  a  ship,  then  in  the  Thames, 
to  freight  to  the  defendants  for  eight  months,  tO" 
commence  from  the  day  of  her  sailing  from< 
Gravesend  on  the  voyage  there  stated,  and  having 
covenanted  that  she  should  sail  from  the  Thames 
to  any  British  port  in  the  English  Channel,  there 
to  load  such  goods  as  the  freighters  should  tender 
and  sail  to  &e  West  Indies,  and  bring  back  a 
return  caigo  to  London,  afterwards  agreed  by 
parol  with  the  defendants  that  the  ship,  instead 
of  loading  at  some  port  in  the  Channel,  should 
load  in  the  Thames,  and  that  the  freight  should 
commence  from  her  entry  outwards  at  the 
custom-house  : — Held,  that  the  subsequent  parol 
contract,  relating  to  a  time  anterior  to  that  when, 
the  covenants  in  the  deed  came  into  operation, 
was  distinct  from  and  not  inconsistent  with  the- 
contract  by  deed,  and  might  therefore  be  enforced 
by  action  of  assumpsit.  Wliite  v.  Parkin,  12: 
East,  578  ;  11  R.  R.  488. 

Where  Additional  Soonrity.]— To  3,000/.,. 
parcel  of  a  money  claim,  the  defendant  pleaded 
a  subsequent  agreement  to  deliver  to  the  plaintiff 
an  indenture  to  pay  the  3,000/.  on  a  certain  day, 
and  that  the  defendant,  in  pursuance  of  such 
agreement,  did,  with  the  consent  and  at  the 
request  of  the  plaintiff,  execute  and  deliver  to 
the  plaintiff  such  Indenture,  and  did  thereby^ 
covenant  to  pay  the  8,000/.  Replication,  that 
the  indenture  was  made  by  way  of  security  for 
the  payment  of  the  3,000/.,  and  that  it  was 
always  expressed  by  the  indenture  that  it  was 
made  as  such  security : — ^Held,  that  the  plea 
was  a  good  plea  of  merger  as  to  so  much  of  the- 
debt  to  which  it  was  pl«ided,  and  that  the  repli- 
cation was  no  answer  to  it.  Priee  v.  Moulton, 
10  C.  B.  561 ;  20  L.  J.,  C.  P.  102  ;  16  Jur.  228. 

Where  a  deed  contained  an  express  covenant 
to  retire  and  pay  promissory  notes,  and  a  proviso 
that  the  simple  contract  should  not  merge  in  the- 
specialty  : — Held,  that  even  if  the  remedies  by 
simple  contract  to  a  certain  extent  were  pre- 
served, still  there  was  but  one  debt,  and  that  nad 
become  a  debt  by  specialty.  Price  v.  Moulton 
(10  C.  B.  661)  considered.  Stamps  Commis- 
eioners  v.  JSbpe,  60  L.  J.,  P.  C.  44  ;  [1891]  A.  C. 
476  ;  66  L.  T.  268— P.  C. 

To  an  action  for  money  lent,  the  defendant 
pleaded,  that  the  causes  of  action  arose  out  of 
disbursements  made  for  and  on  account  of  » 
vessel  belonging  to  the  defendant,  and  that  the 
master  made  and  sealed  a  bottomry  bond,  whicb 
was  accepted  and  received  by  the  plaintiff  ini 
satis^tion  of  the  promises  in  the  declaration. 
The  plaintiff  replied  that  he  did  not  accept  or 
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iticcive  the  bond  in  satisfaction  of  the  promises. 
At  the  trial  it  appeared  that  the  bond  was  given 
by  the  master  the  day  after  the  transaction  as  to 
the  advances  on  the  ship*8  account  was  closed, 
and  by  way  of  collateral  security  only  : — Held, 
that  the  plaintiffs  right  to  sue  the  owner  in 
respect  of  the  implied  contract  was  not  destroyed 
by  the  taking  such  additional  security.  Wekon 
V.  FotteVy  3  Scott,  165  ;  2  Bing.  (N.C.)  698 ;  2 
Hodges.  69  ;  6  L.  J.,  C.  P.  242. 

A  defendant,  being  indebted  to  the  plaintiff, 
executed  with  sureties  a  bond  in  the  penal  sum 
of  2,000/.,  whereby,  after  reciting  that  the  plain- 
tiff had  agreed  to  give  the  defendant  time  for 
the  payment  of  the  debt  owing,  and  of  such 
further  stuns  as  might  afterwards  become  due, 
the  condition  was,  that  if  the  defendant  should 
ipay  the  plHintiff  the  sum  due  and  such  further 
«um8  as  might  become  due,  or  in  case  he  should 
make  def  nult,  and  the  sureties  should,  within  one 
-month  after  notice,  pay  the  plaintiff  the  sums 
4ue,  not  exceeding  1,000/.,  or,  if  no  notice  should 
be  given,  the  bond  to  be  void  : — Held,  no  merger, 
.and  the  plaintiff  might,notwithstanding  the  giving 
-of  the  bond,  recover  the  amount  of  the  original 
-debt.    Norfolk  Ry.  v.  Maenamara^  3  Ex.  628. 

A  banker  takes  from  his  customer  and  his 
■surety  a  bond  conditioned  for  the  payment  of 
jbM  sums  already  advanced  or  thereafter  to  be 
advanced  to  the  customer.  This  does  not  amount 
to  a  merger,  and  the  customer  may  be  Hued  for 
the  balance  of  his  account  as  upon  a  debt  hy 
simple  contract.  Holmes  v.  Bell,  3  Man.  &  G. 
213  ;  3  Scott  (N.B.)  479. 

A.  and  B.  were  both  domiciled  in  England. 
A.  lent  B.  money  on  an  English  bond,  payable 
^o  him  and  his  executors.  Af  terwanis  B.  gave 
A.  a  heritable  bond,  charging  lands  in  Scotland, 
418  an  additional  security,  and  made  payable  to 
him  and  his  heirs  at  a  different  time  and  with  a 
•<lifferent  rate  of  interest.  Oo  the  death  of  A. : — 
Held,  that  the  English  bond  was  the  primary 
security ;  that  it  did  not  merge  in  the  Scotch 
heritable  bond  as  the  jus  nobilius  ;  and  that  the 
<lebt  passed  under  A.'8  will,  executed  according 
to  the  English,  but  not  according  to  the  Scotch 
solemnities,  under  the  general  term  "  securities 
for  money."  Ctut  v.  Goring,  18  Beav.  883  ;  24 
L.  J.,  Ch.  308  ;  18  Jur.  884  ;  2  W.  R.  879. 

The  bankrupts  gave  a  joint  and  several  pro- 
missory note  for  2,000/.  to  secure  advances  made 
by  their  bankers  ;  and  when  they  were  indebted 
to  the  bankers  in  1,957/.,  one  of  the  bankrupts 
mortgaged  certain  property  to  them  to  secure 
that  sum,  and  all  such  further  sums  as  might  be 
jidvanoed  to  the  extent  of  3,000/.,  including  the 
said  sum  of  1,957/.  .At  the  time  of  the  &nk- 
ruptcy,  the  amount  of  the  debt  due  to  the 
bankers  was  4,365/.,  of  which  sum  they  realised 
the  8,000/.  under  the  mortgage  : — Held,  that  the 
mortgage  deed  did  not  operate  as  a  merger  of  the 
promissory  note,  and  that  the  bankers  could 
prove  on  the  note  for  the  balance  of  their  debt. 
Bate,  Ex  parte,  IlUhton,  In  f  «,  3  Deac.  358. 

In  the  case  of  a  bond  given  by  one  of  several 
joint  debtors  the  legal  effect  of  which  is  to 
merge  the  simple  contract  debt,  can  this  effect 
be  controlled  by  the  parties  agreeing  by  a 
separate  instrument  that  such  bond  shall  be 
deemed  a  collateral  security  only,  and  that  all 
remedies  shall  remain  for  the  simple  contract 
debt  as  if  the  bond  had  not  been  taken,  qusere. 
Otoen  V.  Homan,  3  Mac.  k,  G.  378  ;  20  L.  J.,  Ch. 
.314  ;  15  Jur.  339. 

A.  sells  goods  to  B.  in  the  course  of  trade,  and 


afterwards  takes  an  usurious  bond.  B.  becomes 
bankrupt ;  qussre,  whether  the  bond  extinguishes 
the  precedent  book  debts,  or  whether  A.  can 
prove  either  of  them  under  the  commission. 
Davy,  Ex  parte,  Bidgw.  289.  Bemble,  not.  Sec 
Christy,  Ex  parte,  2  Deac.  &  C.  166  ;  Mont.  & 
B.  352  ;  1  L.  J.,  Bk.  103. 

4.  Of  Equitable  ik  Legal  Estate. 

In  General.]  —  Where  legal  and  equitable 
estates  meet  in  the  same  pci>K)n,  the  equitable 
merge  in  the  legal.  Wade  v.  Paget,  1  Bro.  C.  C* 
H64  ;  1  Ck)x,  74.    S.  P.,  Contdly  v.  CoHolly,  Ir.  R. 

1  Eq.  376  ;  15  W.  R.  944— Ch.  App. 

To  create  a  merger  of  the  equitable  in  the 
legal  estate  by  their  union,  the  interest  in  each 
must  be  the  same,  and  equitable  recovery,  there- 
fore,  barred  an  equitable  remainder  in  tail  in 
the  person  who  had  whole  legal  fee.  Brydges  v. 
Brydge*,  3  Ve8.12l. 

Where  the  equitable  and  legal  estates,  equal 
and  co-extensive,  unite  in  the  same  person,  the 
former  merges ;  tberefore,  where  the  former 
descends  ex  parte  patem^,  the  latter  ex  parte 
matcmA,  upon  their  union  the  paternal  heir  has 
no  equity.  Selhyv.AUton,^  Ves.  339  :  4  R.  R.  10. 
S.  P.,  Goodrigkt  d.  Alston  v.  Wells,  2  DougL  771. 

Where  an  equitable  estate  in  fee  by  purchase 
and  a  legal  estate  in  fee  by  descent  meet  in  the 
same  person,  the  equitable  estate  will  merge  in 
the  legal,  and  the  descent  will  be  acconling  to 
the  legal  title.  Douglas,  In  re.  Wood  v.  Douglas, 
54  L.  J.,  Ch.  421  ;  28  Ch.  D.  327  ;  52  L.  T.  131  ; 
33W.R.390. 

Semble,  where  a  person  takes  an  equitable 
estate  by  election,  and  a  legal  estate  by  descent, 
he  is  not  a  purchaser  within  the  act  3  &  4  Will.  4, 
c.  106.     lb. 

A  fund  in  court  was  subject  to  a  trust  for  a 
husband  for  life,  remainder  to  his  wife  for  life, 
remainder  to  their  son  absolutely.  The  husbanrl 
and  son,  by  deed,  surrendered  and  released  their 
respective  interests  to  the  wife,  for  the  express 
pur()ose  of  giving  her  a  present  absolute  interest 
in  the  fund,  and  thereby  enabling  her  to  assign 
it  at  once  to  the  son.  But  a  petition  by  the 
three  for  the  payment  of  the  fund  to  the  son  was 
i*efused,  on  the  ground  that  this  court  will  not 
establish  an  equitable  merger  by  analogy  to  law 
where  the  effect  would  be  to  defeat  its  own  rules 
and  practice  in  the  protection  of  married  women 
from  the  marital  controL     Wliiitle  v.  Henning, 

2  Ph.  731  ;  18  L.  J.,  Ch.  51 ;  12  Jur.  1079. 

Oopyholdi.] — In  two  manors  in  Durham, 

there  is  no  custom  of  surrendering  to  the  uses  of 
the  will,  but  the  tcur.n  t  devests  himself  of  the  legal 
estate,  and  by  surrender  vests  it  in  a  trustee,  who 
subscribes  a  memorandum  or  defeasance  that  the 
surrender  is  to  the  uses  of  the  surrcnderor*s  will. 
In  this  case  the  father  and  maternal  grandfather 
of  the  testator  R.  N.,  being  both  copyholders,  had 
respectively  caused  their  copyhold  tenements  to 
be  surrendered  to  the  other,  who  had  subscribed 
the  usual  defeasance.  The  legal  estate  in  both 
descended  to  the  testator.  But,  with  regard  to 
the  tenements  in  the  manor  of  H.,  they  were 
devised  by  the  father  of  the  testator  to  trustees, 
to  the  intent  that  his  widow  might  receive  an 
annuity  thereout,  and  subject  thereto  to  the 
testator  R.  N.  in  fee.  The  widow  being  alive  at 
the  time  the  testator  R.  K.  made  his  will  and 
died,  it  was  held  that  the  copyhold  in  the  manor 
of  Houghton  passed  by  his  will  ;  with  respect  to 
the  tenements  which  were  in  the  other  manor, 
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the  teetator*8  maternal  grand&ther,  who  held  the 
beDeficial  interest  in  them,  devised  them  unto 
trustees  upon  trust  for  the  testator  B.  N. : — Held, 
that,  there  being  nothinsr  to  separate  the  1^^ 
•estate  and  equitalije  interest,  the  equitable  inter- 
est had  meiged  in  the  legal  estate  in  the  testator, 
And  could  not  be  devised  by  him  according  to  the 
•eustom  of  the  manor: — Held,  that  his  widow 
was  entitled  to  free  bench,  and  the  heir  subject 
thereto  to  the  inheritance;  but  they,  taking 
benefits  under  the  will,  were  bound  to  elect. 
NiclioUon  V.  Nicholson,  TamL  319. 

Estate  Tail.]— Tenant  in  tail  of  an  equitable 
estate  taking  a  conveyance  of  the  l^gal  estate  to 
himself  and  his  heirs,  the  equitable  estate  tail  is 
not  merged  in  the  legal  fee.  Stoney  v.  Saunders, 
Hay.  k,  J.  519.  S.  P.,  Broume  v.  BlaJte,  1  Moll. 
368. 

Copyholds.]  —  Equitable  estate  tail  in 

<x>pyhold  does  not  merge  by  accession  of  the 
legal  fee.  Merest  v.  James,  6  Madd.  118 ;  23 
K,  R.  253. 

5.  Of  other  Estates. 

On  Aoquisition  of  Prior  Sitate.l — ^A  tenant 
for  life  of  a  settled  estate  agreed  to  sell  and 
convey  a  piece  of  land  part  thereof  to  a  company, 
and  then,  before  the  conveyance  was  completed, 
by  deed,  in  consideration  of  the  release  by  his 
son,  who  was  the  tenant  for  life  next  in  remain- 
der of  the  settled  estate,  of  a  rent-charge  charged 
thereon  payable  to  him,  and  of  a  covenant  by  the 
son  to  pay  and  keep  down  certain  charges  thereon 
in  exoneration  of  the  father  and  of  such  part 
of  the  settled  estate  as  was  retained  by  the 
father,  conveyed  part  of  the  settled  estate, 
including  the  lana  agreed  to  be  conveyed  to 
the  company,  to  a  trustee  for  a  term  of  ninety- 
nine  years  upon  trusts  for  further  securing  the 
payment  of  the  charges  covenanted  to  be  paid  by 
the  son,  and  subject  to  such  term  and  to  the 
tiiists  thereof  to  the  use  of  the  son,  his  heirs  and 
assigns  : — Held,  on  a  summons  taken  out  under 
the  Vendor  and  Purchaser  Act,  1874,  that,  having 
regard  to  the  provisions  of  s.  25,  sub-s.  4,  of  the 
Judicature  Act,  1873,  and  to  the  fact  that  it  was 
for  the  benefit  of  the  son  that  the  father^s  life 
estate  should  be  kept  alive,  the  &ther*s  life  estate 
was  not  merged  and  extinguished,  and  that  the 
father  had  the  power  with  consent  of  the  son  to 
execute  a  valid  conveyance  under  the  Settled 
I^nd  Acts  to  the  company  of  the  land  agreed  to 
be  conveyed  to  them.  Barry  By,  and  Jrtmbonte 
iLord),  76  L.  T.  489. 

A  tenant  for  life  in  possession  of  certain  real 
estate  conveyed  to  B.,  the  next  tenant  for  life 
under  the  same  will,  the  said  real  estate,  to  the 
use  that  she  should  receive  a  rent-charge  during 
her  life,  and,  subject  thereto,  to  the  use  of  B., 
his  heirs  and  assigns.  Upon  B.'s  death,  it  was 
contended  by  the  tenant  in  tail  in  remainder 
that  the  effect  of  the  conveyance  was  to  merge 
the  estate  pur  autre  vie  thereby  conveyed  in  B.*s 
life  estate,  and  that  the  remainderman  had 
become  entitled  to  the  real  estate  in  possession 
free  from  the  rent-charge : — Held,  that  the  Judi- 
<cature  Act,  1873,  s.  25,  sub-s.  4,  applies  to  aXL 
cases  where  there  would  not  have  been  a  merger 
both  at  law  and  in  equity,  and  that,  it  being 
apparent  that  no  merger  was  intended,  the  con- 
veyance to  B.  did  not  operate  so  as  to  cause  a 
merger.  Stww  v.  Boycott,  61  L.  J.,  Ch.  591  ; 
[1892]  3  Ch.  110 ;  66  L.  T.  762 ;  40  W.  R.  603. 
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gagee  purchasing  an  equity  of  redemption  pre- 
serves his  mortgage  unmerged  by  taking  a 
conveyance  to  a  trustee,  with  a  declaration  of 
his  intention  to  that  effect.  Bailey  v.  Bichard- 
son,  9  Hare,  736. 

Sitatepor  Antre  Vie.]— The  estate  of  a  tenant 
for  life  in  lands  held  pur  autre  vie  cannot  merge 
in  the  possible  estate  therein  of  his  heir  or 
executor ;  the  latter  being  an  independent  estate, 
less  in  value  than  the  former,  and  not  taken  by 
the  heir  or  executor  as  a  remainder  upon  the 
previous  estate,  but  as  a  special  occupancy  upon 
the  death  of  the  tenant  for  life.  Plokersgill  v. 
Grey,  30  Beav.  352 ;  31  L.  J.,  Ch.  394 ;  8  Jur. 
(N.S.)  632  ;  6  L.  T.  706  ;  10  W.  R.  14. 

6.  Chabgbs  akd  Ingumbsanoeb. 

a.  General  Principles. 

In  what  Oatei.]  — Where  a  purchaser  of  a 
property  pays  off  a  mortgage  on  it  without 
shewing  an  intention  to  keep  it  alive,  still,  if 
its  continuance  as  an  existing  charge  is  beneficial 
to  him,  it  will  be  treated  in  equity  as  subsisting 
unless  an  intention  to  the  contrary  can  be 
inferred  from  the  terms  of  the  purchase  deed  or 
from  other  legitimate  evidence.  But  the  oppor- 
tunity of  making  a  very  doubtful  claim  against 
third  parties  is  not  such  a  benefit  as  is  meant  in 
this  enunciation  of  the  doctrine ;  and  if  an  inten- 
tion to  keep  alive  a  charge  on  property  is  incon- 
sistent with  the  real  intention  of  the  parties  to 
the  deed  by  which  the  property  was  assigned  to 
the  purchaser,  the  charge  cannot  be  treated  as 
still  subsisting  simply  because  the  purchaser  after- 
wards finds  it  would  have  been  better  for  him  to 
have  kept  the  charge  alive.  Liquidation  Bstates 
Purchase  Co.  v.  WUloughhy,  65  L.  J.,  Ch.  486 ; 
[1896]  1  Ch.  726  ;  74  L.  T.  228  ;  44  W.  B.  612— 
C.  A. 

Mortgage  not  merged  by  union  with  the  fee  ; 
the  actuial  intention  not  established  by  the  acts  of 
the  party,  presumed  from  the  greater  advantage 
against  merger,  in  favour  of  the  personal  repre- 
sentative. Forbes  v.  Moffatt,  18  Ves.  384;  11 
E.  E.  222. 

A  person  becoming  entitled  to  an  estate  subject 
to  a  charge,  for  his  own  benefit,  may  keep  up  the 
charge.  Disti  notion  upon  this  subject  in  law  and 
equity  :  the  latter  sometimes  holding  a  charge 
extinguished  where  it  would  subsist  at  law,  ami 
sometimes  preserving  it  where  at  law  it  would 
be  merged,  depending  on  the  intention,  actual  or 
presumed,  of  the  person  in  whom  the  interests 
are  united.  Where,  as  in  most  instances,  it  is, 
with  reference  to  the  party  himself,  of  no  sort  of 
use  to  have  a  charge  on  his  own  estate,  it  will 
sink  without  some  act  by  him  to  keep  it  on  foot. 
Ih, 

Owner  of  a  charge  is  not,  as  a  condition  of 
keeping  it  up,  callecl  on  to  repudiate  the  estate  ; 
his  election  is  not  to  take  the  charge  or  the 
estate,  but  whether,  taking  the  estate,  he  means 
the  charge  to  sink  or  continue  distinct.  Ih. 
And  see  Clarendon  (EarV)  v.  Barham,  1  T.  & 
C.  C.  C.  688  ;  12  L.  J.,  Ch.  216  ;  6  Jur.  963. 

Merger  of  a  charge  in  the  inheritance  is  not  to 
be  assumed,  if  it  would  be  contrary  to  the  interest 
of  the  owner  of  the  estato  and  charge.  Datis  v. 
BameU,  14  Beav.  542. 

Where  a  ciiarge  on  an  estate  becomes  vested 
absolutely  in  the  owner  of  the  inheritance  of  the 
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estate,  the  three  tests  nsuallj  applied  for  ascer- 
taining whether  the  charge  has  merged  are  :^ 
first,  whether  there  has  been  an  actual  expression 
of  intention  to  that  effect ;  secondly,  whether  the 
acts  done  by  the  owner  of  the  estate  are  only 
consistent  with  the  charge  being  kept  on  foot ; 
and  thirdly,  whether  it  is  for  the  interest  of  the 
owner  that  the  charge  should  not  merge  in  the 
inheritance.  Tyrwhitt  v.  Tyrwhitt^  82  Beav. 
244 ;  1  N.  B.  458  ;  B2  L.  J.,  Gh.  653 ;  9  Jar. 
(>-.».)  346  ;  8  L.  T.  140 ;  II  W.  B.  409. 

When  the  owner  of  on  estate  has  also  a  charge 
upon  it,  and  there  is  some  intermediate  charge 
or  estate  between  his  own  charge  and  his  owner- 
ship  in  fee,  it  may  be  reasonable  to  say  that 
witnout  some  special  act  no  presumption  can  be 
made  of  an  intention  to  merge  the  diarge  in  the 
fee,  for  that  might  be  against  the  interest  of  the 
owner,  by  letting  in  the  intermediate  estate ;  but 
where  the  intermediate  estate  is  created  by  the 
act  of  the  owner  himself,  this  reasoning  has  no 
application.  Johnson  y.  Webstery  4  Be  G.  M.  & 
O.  474  ;  3  Bq.  B.  101  ;  24  L.  J.,  Ch.  300 ;  1  Jur. 
(isr.8.)145;  3W.  B.  84. 

At  law  and  equity,  where  there  is  a  confusion 
of  rights,  there  is  an  immediate  merger  ;  that  is 
prevented  in  equity  by  the  intention,  either 
express  or  implied,  as  in  the  case  of  an  infant 
entitled  to  an  estate,  and  also  to  a  charge  upon 
it,  the  rights  remain  distinct,  because  more  bene- 
fioiaL  Compton  (Lord)  t.  Oxenden^  2  Yea.  J. 
263  ;  4  Bro.  C.  G.  397.  S.  P.,  Aliop  t.  JSell,  24 
Beav.  451. 

Where  the  same  person  becomes  absolutely 
entitled  to  an  estate,  and  a  sum  of  mohey  charged 
upon  it,  the  charge  will  be  deemed  extinguished 
unless  it  appears  that  the  owner  intended  other- 
wise.   JSbod  y.  PhillipSj  3  Beay.  513. 

For  the  purpose  of  shewing  the  intention, 
eyidence  direct  and  presumptive  may  be  resorted 
to.  A  transfer  to  a  trustee  must  be  considered 
as  one  of  the  grounds  rebutting  the  presumption 
of  merger,  but  does  not  amount  to  decisive 
evidence  against  the  presumption.     lb. 

The  legal  estate  of  a  property  being  vested  in 
A.,  for  the  benefit  of  himself  and  B.  in  equal 
moieties,  he  mortgaged  it  unknown  to  B.  B. 
afterwards  paid  off  the  mortgage,  and  had  the 
legal  estate  conveyed  to  him  subject  to  such 
equity  of  redemption  as  the  lands  were  subject 
to  : — Held,  that  there  was  not  such  a  perfect 
union  of  the  legal  and  equitable  estates  in  B.'s 
moiety  of  the  estate  as  to  give  his  widow  a  title 
to  dower.  Knight  v.  Frampton,  4  Beav.  10  ;  10 
L.  J..  Ch.  247. 

Where  an  equitable  mortgagee,  after  notice 
of  an  act  of  bankruptcy,  took  a  conveyance  of 
the  legal  estate  : — Held,  that  his  equitable  mort- 
gage was  not  thereby  merged,  but  remained  good, 
notwithstanding  the  invalidity  of  such  convey- 
ance. Harrey,  Ux  parte^  Emery ^  In  re,  3  Deac. 
547  ;  1  Mont,  k,  G.  261. 

A  testator,  being  the  absolute  beneficial  owner 
of  a  trust  fund,  subject  to  his  wife's  interest 
therein  if  she  should  survive  him,  borrowed  part 
of  the  fund  from  the  trustees  on  the  security  of  a 
mortgage  of  an  estate  of  which  he  was  seised  in 
fee.  He  afterwards  made  his  will,  whereby  he 
devised  the  real  estate  to  his  wife  for  life,  with 
remainder  to  the  plaintiff  in  fee ;  and  bequeathed 
"  all  and  every  the  shares  and  sums  of  money  in 
the  public  funds,  or  upon  government  or  real 
securities,"  which  he  should  die  possessed  of,  or 
in  anywise  entitled  to,  in  trust  for  his  wife  for 
life,  with  remainder  to  the  plaintiff  for  life. 


remainder  to  the  plaintiff's  wife  for  life^  re* 
mainder  to  the  plaintiff's  children  absolutely. 
The  testator's  wife  survived  : — Held,  that  there 
was  no  merger  of  the  mortgage  debt  in  the  real 
estate.  Wilkes  v.  Collin,  L.  B.  8  Eq.  338 ;  17 
W.  B.  878. 

Held,  also,  that  the  testator's  interest  in 
the  trust  fund  passed  by  the  specific  bequest. 
lb. 

At  what  Date.]  —  A  mortgage  affecting  the 
fee  of  settled  lands  having  been  bequeathed  to 
the  tenant  for  life,  he,  while  in  solvent  circum- 
stances^  evidenced  an  intention  to  mei*ge  the 
mortgage  debt  in  the  inheritance.  There  was  no> 
evidence  of  any  contrary  intention  during  the 
remainder  of  his  life.  At  his  death  he  was  insol- 
vent : — Held,  that  a  merger  of  the  charge  took 
place  as  of  the  earliest  date  to  which,  upon  the 
evidence,  the  intention  to  merge  was  referable. 
Gedley's  Estate,  In  re,  [1896]  1  Ir.  B.  45. 

b.  On  AcquiBition  of  Estate. 

Tenant  in.  Tail — Disentail.] — Guardians  of 
an  infant  redeemed  the  land-tax  on  estates  of 
which  he  was  tenant  in  tail,  and  paid  all  the 
instalments  of  the  redemption  money  during 
the  infancy.  On  the  infant  attaining  hia 
majority  he  suffered  a  recovery,  and  afterwards, 
on  his  marriage,  conveyed  the  estates  to  the  uses 
of  his  settlement,  but  no  mention  was  made  in 
the  settlement  of  the  land-tax.  During  his  life^ 
in  the  rentid  accounts,  the  rent-charges  in  lien  of 
the  land-tax  were  kept  distinct  from  the  renta 
paid  by  the  tenants.  The  owner  (the  settlor)  by 
his  will  devised  these  rent-charges : — ^Held,  that 
the  rent-charges  were  not  merged  either  by  the 
effect  of  the  settlement  or  the  course  pursued,, 
and  that  the  devisees  under  the  will  of  the 
owner  (the  settlor)  were  entitled  against  the 
persons  claiming  under  his  settlement.  Jilundell 
V.  Stanley,  3  De  O.  &  Sm.  433 ;  18  L.  J.,  Gh.  300  ; 
13  Jur.  998. 

A  tenant  in  tail  in  1841  executed  a  disentail- 
ing deed  with  respect  to  estates  the  land-tax  on 
which  had  been  redeemed  daring  the  minority  of 
a  previous  tenant  for  life  by  his  guardians,  who 
were  also  trustees  for  the  purpose  of  receiving 
and  applying  the  rents.  The  tenant  in  tail,  after 
enlarging  his  estate,  executed  certain  mortgages,, 
and  conveyed  the  estates  to  trustees  upon  trust 
for  sale,  subject  to  the  several  charges  and  incum* 
brances  affecting  the  same.  The  property  was  put 
up  for  sale,  and  described  in  the  conditions  aa 
"  subject  to  land-tax  if  any  "  : — ^Held,  that,  the 
land-tax  under  the  circumstances,  and  in  accord- 
ance with  Ware  v.  Polhill  (11  Ves,  257  ;  8  B.  R. 
144),  having  become  exting^uished,  the  rent-charge 
in  lieu  thereof  to  which  the  tenant  for  life  was 
equitably  entitled  merged  by  conveyance  to  the 
trustees  for  sale,  who  took  the  legal  fee,  and  that 
a  purchaser  for  them  took  the  estate  free  from 
land-tax  or  any  yearly  charf^e  in  respect  or  by 
reason  of  the  redemption.  Bulheley  v.  Hope^  1 
E.  &  J.  482  ;  24  L.  J.,  Gh.  356  ;  3  W.  B.  360. 

A  testator  was  possessed  of  considerable 
property  as  owner  in  fee  simple  consequent  upon 
his  execution  of  a  disentailing  deed,  by  which  he 
converted  an  estate  in  tail  into  an  estate  in  fee. 
Prior  to  the  execution  of  the  disentailing  deed 
he  had  paid  off  charges  upon  the  property,  and 
had  caused  an  assignment  of  the  charges  to  be 
made  to  trustees  to  keep  the  charges  on  foot  for 
his  benefit,  or  had  caused  a  memorandum  of  the 


1025 


MEBGEB — Charges  and  Incumbrances. 


1026 


facts  to  be  indorsed  on  the  receipts.  Subsequently 
to  the  disentailing  deed  he  paid  off  other  diarges, 
but  only  took  simple  receipts  for  them.  By  his 
will  he  left  all  his  property  in  the  oounty  B.,  and 
situate  in  certain  parishes,  to  his  brothers,  free 
from  all  charges.  The  testator  was  possessed  of 
other  property  in  the  county  B.  not  in  the 
parishes  mentioned :  —  Held,  that  only  the 
property  in  the  parishes  named  by  the  will 
passed  by  the  devise,  and  that  it  being  for  the 
benefit  of  the  testator  to  have  kept  the  charges 
aliye,  he  must  be  presumed  to  have  intended 
to  keep  them  on  foot,  and  they  continued 
a  charge  on  the  undevised  portion  of  the  estate. 
Keogh  V.  Keogli,  Ir.  B.  8  Eq.  179  ;  22  W.  B.  608. 
Affirmed,  Ir.  B.  8  Eq.  449.— C.  A. 

On  Failure  of  preceding  Limitatloni.] — ^Tenant 
in  tail  in  remainder  (after  estates  to  A.  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail)  pays  off 
a  mortgage  during  the  life  of  the  tenant  for  life, 
takes  an  assignment  to  himself  on  the  mortgage 
term,  and  afterwards  comes  into  possession  of  the 
estate,  and  dies  without  issue  ;  the  mortgage  is  a 
subsisting  charge  for  the  benefit  of  his  personal 
estate,  there  being  no  act  to  shew  a  contrary 
intention.  WigseU  v.  Wigiell,  2  Sim.  &  S.  364  ; 
4  L.  J.  (0.8.)  Oh.  84  ;  25  B.  B.  224. 

A  person  having  a  partial  interest  in  an  estate 
brought  up  charges  thereon,  and  had  them 
transferred  to  trustees  for  him  ;  he  afterwards 
became  absolutely  entitled  to  the  estate  : — Held, 
under  the  circumstances,  that  the  charges  had 
merged  in  the  inheritance.  ScUey  (^Lord)  v. 
Lake  ^Lord),  1  Beav.  146  ;  8  L.  J.,  Ch.  233. 

A  life  estate  and  an  annuity  charged  on  the 
same  estate  and  devised  to  the  same  person  held 
not  to  have  merged.  By  am  v.  SuUon^  19  Beav. 
656  ;  18  Jut.  847  ;  2  W.  B.  684. 

A  testatrix  devised  to  the  defendant,  a  married 
woman,  a  reversionary  life  interest  in  an  estate, 
and  she  bequeathed  to  the  defendant,  for  life  and 
for  her  separate  use,  an  annuity  charged  on  the 
same  estate,  and  to  commence  immediately.  At 
the  death  of  the  testatrix,  the  prior  limitation 
having  failed,  the  defendant  became  tenant  for 
life  in  possession : — Held,  that  a  merger  of  the 
defendant's  annuity  in  her  life  estate,  by  opera- 
tion of  law,  would  not  be  presumed.    lb. 

Tenant  in  tail  in  remainder  expectant  upon  a 
preceding  estate  tail  purchased  a  mortgi^^e  on 
the  estate,  and  took  an  assignment  to  himself  of 
the  mortgage  debt  and  of  the  term  by  which  it 
was  secured.  He  subsequently  became  entitled 
to  the  estate  as  tenant  in  tail  in  possession,  and  a« 
such  conii  nued  for  six  years  in  receipt  of  the  rents, 
after  wh  ch  he  died  without  barring  the  entail  or 
doing  any  other  act  indicative  of  an  intention  as 
to  whether  the  charge  should  merge: — Held, 
that  the  charge  was  kept  alive  for  the  benefit  of 
his  personal  representative  Harton  v.  Smithy  4 
K.  &  J.  624  ;  27  L.  J.,  Ch.  773  ;  6  W.  B.  783. 

Distinction  in  this  respect  where  the  tenant  in 
tail  becomes  entitled  to  the  charge  without  any 
act  on  his  part.    lb. 

By  Conveyanee.] — A  mortgage  was  made  for  a 
term  of  years,  and  subsequently  the  reversion 
was  conveyed  to  a  trustee  for  sale  to  secure  a 
further  advance  and  the  prior  advances  : — ^Held, 
that  the  terms  were  not  merged,  though  portions 
had  been  sold  by  the  trustee  with  the  concur- 
rence of  the  mortgagee.  Locking  v.  Parker^  42 
L.  J.,  Ch.  267  ;  L.  B.  8  Ch.  30 ;  27  L.  T.  636  j  21 
W.  B.  113. 

VOL.  IX. 


By  pnrohaM.]~A  tenant  for  life  of  an  estate 
settled  in  strict  settlement,  buys  up  some  of 
the  charges  on  the  estate,  and  has  them  assigned 
to  a  trustee  ;  he  next  purchases  the  ultimate 
remainder,  and  has  it  conveyed  to  him,  subject 
to  the  subsisting  charges;  he  then  devises  the 
estate  subject  to  the  charges  that  might  be 
thereon  at  his  decease  ;  the  intermediate  remain- 
ders fail  at  his  death.  The  charges  so  purchased 
are  merged,  and  parol  evidence  is  admissible  to 
prove  that  the  testator  so  intended.  Ajtley  v. 
MUle$,  1  Sim.  298 ;  27  B.  B.  190. 

By  Deviie.]— A.  devised  his  real  estate  to  B., 
in  fee,  charged  with  1,0001.,  which  he  gave  to  B. 
in  trust,  to  be  laid  out  for  the  separate  use  of  C, 
his  sister,  for  her  life  ;  and  after  her  decease,  as 
she  should  by  her  will  appoint,  and  in  default  of 
appointment  to  be  retained  by  B.  B.  devised 
the  estates  to  trustees  in  trust  for  C.  and  D.,  as 
tenants  in  common  in  fee,  subject  to  his  debts, 
&c. ;  and  by  a  codicil  he  directed  his  personal 
estate  to  be  first  applied  in  payment  of  his  debts, 
legacies,  &c  After  B.'s  death,  the  trustees  con- 
veyed the  estates  to  C.  and  D.,  as  tenants  in 
common  in  fee,  subject  to  the  1,000/.  and  other 
incumbrances.  C.  and  D.  having  agreed  to  make 
partition,  one  moiety  of  the  estates  was  conveyed 
to  C.  in  fee,  subject  to  a  term  for  indemnifying 
D.  for  the  1,000/.,  and  the  other  moiety  was  con- 
veyed to  D.  in  fee.  C.  afterwards  mortgaged  her 
moiety  in  fee,  and  by  her  will,  without  rSerring 
to  the  1,000/.,  disposed  of  her  personal  estate  in 
general  terms : — Held,  that  the  1,000/.  was 
merged.    Tyler  v.  Lahe^  4  Sim.  351. 

S.  being  seised  in  fee  of  two-thirds  of  certain 
real  estate  charged  with  a  mortgage  debt  in 
favoar  of  A.,  and  being  also  seised  of  the  other 
third  of  the  same  estate  not  so  charged,  devises 
all  her  real  and  personal  estate  to  A.  charged 
with  her  debts,  and  she  appoints  A.  her  executor. 
A.  pays  all  the  debts  except  his  own  mortgage 
debt,  and  in  his  residuary  account  of  S.'s  estate 
he  states  that  he  appropriates  the  clear  residue  of 
her  estate  towards  satisfaction  of  his  mortgage 
debt,  but  the  sum  so  set  apart  is  insufficient  to 
pay  the  whole  debt.  A.  devised  the  property 
possessed  b}'-  him  under  the  will  of  S.  to  certain 
persons  as  tenants  in  common,  provided  they 
undertook  to  receive  the  same  with  all  the 
liabilities  attaching  thereto  : — Held,  that  A. 
intended  to  keep  the  charge  alive ;  that  the 
mortgage  did  not  merge  in  the  fee ;  and  that 
A.*8  devisees  took  the  property  charged  with  the 
balance  of  the  mortgage  debt.  Hatch  y,  SheUon^ 
20  Beav.  453. 

H.  S.,  by  his  marriage  settlement,  assigned  a 
sum  of  7,600/.  to  trustees,  in  trust  for  himself  for 
life,  and  after  the  deaths  of  both  in  trust  for  all 
the  children  of  the  marriage,  in  such  shares,  &c., 
as  H.  S.  should  by  deed  or  will  appoint ;  and  he 
charged  the  7,600/.  on  an  estate  to  which  he  was 
absolutely  entitled.  There  were  three  children 
of  the  marriage,  J.  G.  S.,  and  two  daughters. 
H.  S.,  by  his  will,  in  1851,  appointed  6,000/.  of 
the  fund  to  J.  Q-.  S.,  and  devised  to  him  and  the 
heirs  of  his  body  the  lands  on  which  it  was 
charged.  In  1868,  by  codicil,  he  revoked  the 
devise  of  the  lands  in  the  will,  and  devised 
them  to  J.  G.  S.  for  life,  remainder  to  such  uses 
as  J.  G.  S.  should  by  deed  or  will  appoint.  In 
1872  by  his  marriage  settlement,  reciting  the 
devises  of  the  land  by  the  will  and  codicil, 
J.  G.  S.  in  exeroise  of  his  power  appointed  the 
lands,  after  his  death,  to  trustees  for  200  years, 
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to  secure  a  jointure  for  his  wife,  remainder  in 
strict  settlement  to  the  sons  and  daughters  suc- 
cessively of  the  intended  or  any  subsequent 
marriage,  with  an  ultimate  remainder  to  himself 
in  fee.  No  mention  or  allusion  to  the  charge  of 
5,00OZ.  was  made  in  the  settlement : — Held,  that 
there  was  no  merger  of  the  charge,  and  that  the 
6,000/.  continued  personal  estate  of  J.  G.  S. 
SmUh  V.  SmUh,  19  L.  R.,  Ir.  614. 

A  testator  devised  his  real  estates  to  his  wife 
and  his  three  daughters,  A.,  B.  and  C,  in  equal 
shares ;  and  by  a  codicil  bequeathed  1,000Z.  to 
his  daughter  A.i  charged  on  all  his  real  and 
personal  estate.  A.  married,  and  her  husband 
joined  her  in  conveying  her  undivided  fourth  of 
the  real  estate  to  trustees  free  from  incumbrances, 
&c.,  by  a  post-nuptial  settlement,  which  was  held 
not  bindhig  on  the  wife,  no  fine  having  been 
levied  by  her: — ^Held,  that  the  fourth  part  of 
the  legacy  was  not  merged  in  the  estate  devised 
to  A.  by  the  will,  but  that  the  husband,  by  the 
settlement,  released  A/s  fourth  of  the  real  estate 
from  the  legacy.  WalpoU  v.  M^Clintockj  7  Ir. 
Eq.  R.  353. 

By  Descent.] — Merger  of  a  charge  in  the 
inheritance  is  not  to  be  assumed  if  it  would  be 
contrary  to  the  interest  of  the  owner  of  the  estate 
and  charge.    JJaru  v.  Barrett^  14  Beav.  542. 

By  an  ante-nuptial  settlement  in  1812,  the 
settlor  conveyed  lands  to  trustees  to  the  use  of 
himself  for  life  with  remainder  to  the  use  of 
trustees  for  600  years,  to  secure  a  jointure  and  to 
raise  6,000/.  for  the  benefit  of  the  wife  and  the 
younger  children  of  the  marriage,  and  subject  to 
these  prior  charges,  to  raise  20,000Z.  for  the  eldest 
son.  Subject  to  these  trusts  the  lands  stood 
limited  to  the  settlor  in  fee.  The  settlor  mort- 
gaged his  reversion  in  fee,  and  died  prior  to  the 
Inheritance  Act  (3  &  4  WUl.  4,  c.  106),  having 
devised  the  estate,  sibject  to  the  payment  of 
debtA  and  legacies,  to  his  eldest  son  and  heir-at- 
law  : — Held,  that  it  was  to  the  interest  of  the 
eldest  son  to  keep  the  charge  alive  as  against  the 
subsequent  incumbrancers  on  the  estate,  and  that 
the  20,000/.  had  not  merged  in  the  reversion  in 
fee.  Ih.  S.  P.,  Clarendon  (Earl)  v.  Barham, 
1  Y.  &  C.  C.  C.  688 ;  12  L.  J.,  Ch.  215  ;  6  Jur. 
963  ;  Siiuf  v.  Leslie,  2  H.  &  M.  68  ;  4  N.  R.  17  ; 
33  L.  J.,  Ch.  549  ;  10  Jur.  (N.8.)  794  ;  10  L.  T.  332. 

A.,  on  her  father's  death,  bcKSime  seised  of  real 
estates  as  his  heir,  and  entitled  under  his  marriage 
settlement  to  a  sum  which  the  trustees  of  the 
settlement  had  lent  him  on  mortgage  of  the 
estates.  The  testatrix,  by  a  deed  executed 
shortly  before  her  will,  charged  the  estates  and 
the  sum  secured  on  them  with  an  annuity,  and 
otherwise  showed  that  she  intended  the  mortgage 
to  be  kept  on  foot  for  the  purpose  at  least  of 
securing  the  annuity.  By  Iier  wiU  she  devised 
the  estates,  after  the  payment  of  her  ow;n  debts 
and  after  her  father's  a&iirs  should  have  been 
settled,  to  B.,  and  died  intestate  as  'to  her 
residuary  personal  estate  : — Held,  that  as  against 
her  next  oi  kin  the  incumbrance  created  on  the 
estate  by  her  father  must  be  considered  to  have 
merged  in  it.    Swabey  v.  Swabey,  15  Sim.  106. 

If  the  inheritance  of  an  estate  comes  to  one 
having  an  equitable  charge  upon  it,  the  charge 
is  merged,  except  in  certain  cases.  Chetter  v. 
mZ/M,  Ambl.  246. 

o.  On  Apauisltlon  or  Pasnment  off  of  Charge. 

By  Tenant  in  Fee.]— The  transfer  to  a  trustee 
of  a  charge  paid  off  is  not  conclusive  evidence 


of  an  intention  to  keep  it  alive.  Accordingly, 
where  A.  B.,  the  owner  in  fee  of  an  estate,  paid 
off  a  mortgage  in  fee  existing  on  it,  which  in  1807 
was  transferred  to  a  trustee,  in  trust  for  A  B., 
her  "  heirs,  executors,  administrators,  and  assigns 
respectively,"  and  the  trustee  covenanted  to 
convey  to  A.  B.,  her  heirs  or  assigns,  or  unto  such 
other  person  or  persons,  and  in  such  manner  and 
form  as  A.  B.,  her  heirs,  executors,  administrators, 
or  assigns  should  direct.  A.  B.  devised  the  estate 
to  a  trustee  to  pay  certain  specified  legacies,  and 
subject  thereto,  she  devisea  it  to  G.  D.  in  fee, 
"  and  upon  or  for  no  other  use,  trust,  intent,  or 
purpose  whatsoever."  A.  B.  died  in  1832  : — Held, 
that  the  mortgage  had  merged.  Hood  v.  Phillips, 
3  Beav.  613. 

Where  a  tenant  in  fee  becomes  entitled  to  a 
charge  upon  the  same  land,  the  fact  that  a  merger 
of  the  charge  would  give  priority  to  other  charges 
affords  sufficient  presumption  to  rebut  merger ; 
and  it  is  not,  in  general,  necessary  to  inquire  into 
the  relative  value  of  the  estate  and  the  charges 
which  would  be  so  let  in.  Bichardty.  Bieharde^ 
1  Johns.  764.  S.  P.,  Chice  v.  Shaw,  10  Hare,  76 ; 
Johnson  V.  Webster,  4  De  G.  M.  A:  G.  474; 
3  Bq.  R.  101 ;  24  L.  J.,  Ch.  300  ;  1  Jur.  (N.8.)  145  ; 
3  W.  R.  84. 

But,  semble,  it  is  essential  that  the  charges  on 
which  the  presumption  against  merger  is  founded 
should  be  substantial  charges.    lb. 

Application  of  the  rule,  that  where  an  owner 
of  an  estate  in  fee-simple  becomes  entitled  to  a 
charge  upon  that  estate,  primft  facie  the  charge, 
in  equity  at  least,  merges  in  the  inheritance, 
unless  the  owner  of  the  estate  does  some  act  to 
keep  italive,  or  it  is  for  his  interest  that  the  charge 
should  continue  to  be  a  subsisting  charge  upon 
the  estate.  Swinfen  v.  Swinfen,  29  Beav.  199 ; 
7  Jur.  (N.8.)  89  ;  4  L.  T.  194  ;  9  W.  B.  175. 

Where  a  person  is  owner  of  an  estate,  and  of  a 
charge  upon  it,  the  presumption  of  merger  arises 
upon  his  death.    lb. 

Devise  by  an  owner  in  fee,  without  mentioning 
a  charge  on  it,  to  which  he  was  absolutely 
entitled  : — ^Held,  to  be  some  indication  of  hin 
intention  to  merge  it.    lb. 

A.  was  owner  in  fee  of  an  estate  on  which 
there  was  a  charge  to  which  he  was  absolutely 
entitled,  and  a  subsequent  charge  of  a  jointure 
in  favour  of  B.  A.  devised  the  estate  in  fee  to 
B. : — Held,  that  B.  took  discharge  of  the  mort- 
gage,   lb. 

A.,  the  owner  of  a  freehold  estate,  subject  to  a 
mortgage  in  fee  to  secure  1,300/.,  devised  and 
bequeathed  his  real  and  personal  estate  to  B., 
the  mortgagee.  B.,  in  his  residuary  account, 
stated  that  he  had  retained  467/.  out  of  the  per- 
sonal estate  towards  payment  of  his  mortgage 
debt.  Afterwards  B.  devised  the  property  to 
three  relatives  of  A.,  ^'  provided  they  undertake 
to  receive  the  same  with  all  the  liabilities  attach- 
ing thereunto  "  : — Held,  first,  under  the  circum- 
stances, that  the  mortgage  had  not  merged  in  the 
fee ;  and  secondly,  that  the  three  took  the  estate 
subject  to  the  payment  of  the  bfdance  of  the 
mortgage  debt.    Hatch  v.  Skelton,  20  Beav.  463. 

An  infant,  tenant  in  tail  in  possession,  subject 
to  charges  amounting  to  26,461/.,  secured  by  a 
term  of  600  years,  was  made  a  ward  of  coart,  and 
during  his  minority  12,166/.  of  the  charges  were 
paid  off  and  assigned  to  a  trustee  for  him.  After 
coming  of  age,  in  1842,  he  barred  the  entail,  and 
subsequently  paid  off  a  further  charge  of  923/., 
taking  an  absolute  assignment  of  it  to  himself. 
In  1851  he  mortgaged  the  estate  for    4,ZQ0l. 
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tnaking  no  mention  of  his  charges.  In  1861  he 
paid  off  the  remaining  charges,  amounting  to 
13,8462.,  partly  out  of  his  own  moneys  and 
f>artly  by  a  mortgage  of  the  estate  for  12,0002., 
with  a  collateral  assignment  of  his  charges  and 
•of  the  term  of  600  years.  In  1876  he  paid  off  the 
4,800/.  mortgage,  partly  ont  of  his  own  moneys 
and  nartly  by  means  of  a  trust  fund  of  3,1832.,  to 
whicn  he  was  absolutely  entitled,  subject  to  the 
payment  of  a  life  annuity  of  1002.,  and  subject  to 
it  the  4,8002.  was  assigned  to  a  trustee  for  him 
■absolutely.  By  his  will,  made  in  1877,  he  devised 
the  estate  upon  trust "  to  and  for  the  seyeral  uses, 
bitents,  and  purposes,  and  subject  to  the  annui- 
ties, charges,  provisoes,  and  limitations  hereinafter 
mention^,  expressed  and  declared,  of  and  oon- 
•ceming  the  same  reRpectively,  and  to  none  other." 
The  will  charged  the  estate  with  35,0002.  for  five 
•of  his  younger  children  (excluding  his  son  R.  in 
the  event  that  happened),  and,  subject  thereto, 
devised  it  to  his  son  R.  for  life,  with  remainders 
over  in  favour  of  the  other  five  younger  children, 
.and  bequeathed  the  residue  of  his  personal  estate 
to  whichever  of  his  sons  should,  under  the  will, 
become  entitled,  at  the  testator's  death,  to  a  life 
estate  in  the  lands.  The  testator  died  in  1881, 
and  was  succeeded  by  his  son,  R. : — Held,  that 
the  sums  of  26,4612.  and  4,3002.  only  subsisted  as 
•charges  on  the  estate  for  the  purpose  of  securing 
the  mortgage  of  12,0002.  (with  interest  thereon) 
.and  the  annuity  of  1002.  respectively.  NunfCt 
Ettate,  In  re,  23  L.  R.,  Ir.  28&— C.  A. 

By  Tenant  in  Tail.] — Tenant  in  tail  restrained 
as  to  alienation,  but  with  powers  of  leasing  and 
jointuring,  as  in  case  of  tenant  for  life,  con- 
sidered as  tenant  for  life  ;  and  therefore  his 
personal  repret<entiitive  is  a  creditor  for  a  charge 
on  the  estate  paid  by  him  (intent  to  the  contrary 
not  appearing),  though  the  subsequent  remain- 
•ders  were  exactly  of  the  same  nature,  and  the 
term  having  been  very  short,  little  more  than 
forty  years  remained.  Shrewsbury  (^Qmntess)  v. 
Shrewsbury  iEarl),  1  Ves.  J.  227  ;  3  Bro.  C.  C. 
120  ;  2  R.  R.  101. 

A  charge  not  extinguished  for  the  benefit  of  the 
•estate,  though  satisfied  by  the  tenant  in  tail,  with 
the  intention  of  extinguishing  it,  under  the 
erroneous  supposition  that  he  was  tenant  in  fee 
simple.  Buckinghamshire  (^Earl)  v.  JTobart, 
3  Swanst.  186  ;  19  R.  R.  197. 

If  tenant  for  life  pays  off  charge  on  estate, 
prim&  facie  he  is  entitleid  to  that  charge  for  his 
•own  benefit,  with  the  qualification  of  having  no 
interest  during  his  life.  If  tenant  in  tail  or  in 
fee  pay  off  charge,  that  payment  is  prim&  facie 
presumed  to  be  in  favour  of  estate ;  but  pre- 
'sxmiption  may  be  rebr.ricil  by  evidence,  as  by 
calling  for  assignment,  or  by  a  declaration. 
Id,  199. 

In  remainder.] — Tenant  n  tail  in  remain- 

•der  (after  estates  to  A.  for  life,  and  to  his  first 
and  other  sons  in  tail)  pays  ofi!  a  mortgage 
during  the  life  of  the  tenant  for  life,  takes  an 
.assignment  to  himself  of  the  mortgage  term,  and 
afterwards  comes  into  possession  of  the  estate, 
.and  dies  without  issue ;  the  mortgage  is  a  sub- 
sisting charge  for  benefit  of  his  personal  estate, 
there  being  no  act  to  show  a  contrary  intention. 
Wtgsell  V.  Wigsell,  2  Sim.  ft  8.  364  ;  4  L.  J.  (0.8.) 
•Ch.'  84  ;  25  R.  R.  224. 

Tenant  in  tail  in  remainder  expectant  upon  a 
vpreceding  estate  in  tail  purchased  a  mortgage  on 
tthe  estate,  and  took  an  assignment  to  himself  of 


the  mortgage  debt  and  of  the  term  by  which  it 
was  secured.  He  subsequently  became  entitled 
to  the  estate  as  tenant  in  tail  in  possession,  and 
as  such  continued  for  six  years  in  receipt  of  the 
rents,  after  which  he  died  without  luirring  the 
entail  or  doing  any  other  act  indicative  of  an 
intention  as  to  whether  the  charge  should  merge : 
— Held,  that  the  charge  was  kept  alive  for  the 
benefit  of  his  personal  representative,  fforten 
V.  Smithy  4  Kay  ft  J.  624 ;  27  L.  J.,  Ch.  778 ; 
6  W.  R.  788. 

Distinction  in  this  respect  where  the  tenant 
in  tail  becomes  entitled  to  the  charge  without 
any  act  on  his  part.    lb. 

An  estate,  vested  in  A.  for  life,  with  remainder 
to  his  eldest  son  B.  in  tail,  was  subject  to  con- 
siderable family  mortgages.  B.  being  possessed 
of  other  large  property,  granted  an  annuity  of 
2,5002.  a  year  to  A.,  to  cease  upon  his  death, 
or  upon  !B.'s  *' paying  off,  satisfying,  and  dis- 
charging "  the  several  mortgages  : — Held,  on  the 
whole,  that  the  intention  was  to  merge  the  mort- 
gages. Iloghion  v.  ffoghton,  16  Beav.  278;  21 
L.  J.,  Ch.  482  ;  17  Jur.  99. 

Benevable  LeasehoMf.] — C,  the  owner  of 
leaseholds,  renewable  by  custom,  contracted,  in 
1798,  to  redeem  the  land  tax  thereon,  under 
38  Geo.  3,  c.  60,  and  transferred  to  the  com- 
missioners a  sum  of  consols  for  that  purpose,  but 
did  not  exercise  the  option  of  keeping  the  charge 
on  foot  under  s.  17  of  the  act.  After  the  death 
of  C,  T.  D.  and  M.  D.,  who  were  entitled  in 
equal  shares  to  the  leaseholds  under  his  will 
(which  contained  no  reference  to  the  land  tax), 
and  also  to  his  residuary  personal  estate,  by  a 
settlement  made  in  1818,  assigned  the  leaseholds, 
and  all  their  "  estate  and  interest "  therein,  to 
trustees  upon  the  trusts  of  the  settlement.  The 
recitals  did  not  refer  to  the  land  tax.  T.  D.  died 
in  1821,  having  made  no  claim  to  a  moiety  of  the 
charge  in  respect  of  the  land  tax.  On  the  death 
of  M.  D.,  the  personal  representative  of  T.  D.  and 
M.  D.  claimed,  as  against  those  entitled  under 
the  settlement,  a  charge  in  respect  of  the  land  tax : 
— Held,  that  C,  on  redeeming  the  land  tax, 
became  entitled  to  the  interest  on  the  oon^tols 
transferred  by  him  as  a  rent-charge  on  the  lease- 
holds for  his  own  benefit ;  that  it  did  not  pass 
under  the  general  words  of  the  settlement  of  1818, 
but  remained  as  a  separate  property  in  the 
settlors,  as  residuary  legatees  of  C. ;  that  their 
representative  was  now  entitled  to  it  as  a  charge 
on  the  leaseholds  ;  and  that  the  fact  of  T.  D.  not 
having  made  any  claim  was  no  bar.  Neame  v. 
Moarsom,  36  L.  J.,  Ch.  274  ;  L.  U.  3  Eq.  91  ;  12 
Jur.  (N.S.)  913  ;  15  W.  R.  61. 

By  Tenant  for  Life.]— Where  tenant  for  life 
pays  off  an  incumbrance  upon  the  estate,  he 
shall  be  considered  as  a  creditor  for  the  money 
so  paid ;  but  where  tenant  in  tail  pays,  it  is  in 
exoneration  of  the  estate  of  which  he  may  make 
himself  absolute  owner.  Jone^  v.  Morgan,  1 
Bro  C.  C.  206. 

When  a  tenant  for  life  pays  off  a  mortgage  on 
the  estate,  the  fact  that  he  is  the  parent  of  those 
entitled  in  remainder  is  not  of  itself  sufficient 
to  rebut  the  presumption  that  he  intends  to 
keep  the  charge  alive  for  his  own  benefit. 
ffarvev,  In  re,  Uartey  v.  Sobday,  65  L.  J.,  Ch. 
370  ;  [1896]  1  Ch.  137  ;  73  L.  T.  613  ;  44  W.  K. 
242— C.  A. 

A  tenant  for  life  of  an  estate,  with  an  ultimate 
remainder  to  himself  in  fee,  paid  off  a  charge 
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upon  the  estate,  and  oonTered  the  debt  and  a  i 
term  to  a  truntoe,  who  exi.-cuted  a  declaration  of 
ttuNt  '.^Hekl,  in  the  a>Mencc  of  intention  to  the 
contrary,  that  the  charge  was  kept  alire.  PUt 
r.  put,  22  Bear.  294  ;  2  Jar.  (H.S.)  1010.  B.  P., 
Wyndham  t.  Kgremami  (^EarV),  Amb.  753. 

Tenant  for  life  in  pome«ion,  subject  to  be 
diMeined  on  executory  oeriae  taking  effect,  pay- 
ing off  incumbrance  on  estate  is  entitled  to 
rqiajment  if  so  disseised.  Drinkvoater  t.  Comhe^ 
2  Him.  &  8.  840  ;  8  L.  J.  (OA,)  Ch.  178  ;  25  R.  R. 
210. 

Charges  paid  off  by  the  tenant  for  life  primA 
facie  kept  alive,  and  not  merged  in  the  inherit- 
ance. Faulkner  v.  Daniel,  3  Hare,  217  ;  1 0  L.  J., 
Ch.  38.  0.  P.,  Beddington  v.  Jleddington,  1 
Ball  k  B.  181. 

The  owner  of  an  estate  Toluntarily  charged  it 
with  his  own  simple  contract  debt,  and  by  the 
same  dcorl,  settled  the  estate,  subject  thereto,  on 
himself  for  life,  with  remainder  to  his  daughter. 
He  afterwanls  paid  off  the  debt,  but  declared 
that  tlic  charge  should  continue  for  the  benefit 
of  his  peiMinal  estate.  After  his  death : — Held, 
that  the  charge  still  subsmtcil,  and  must  be 
mlHcd  and  paid.  Jameson  v.  Stein,  21  Beav.  6  ; 
25  Ji.  J.,  (.*h.  41. 

If  a  tenant  for  life  pays  off  a  charge  on  the 
inheritance,  he  is  primil  facie  entitled  to  that 
charge  for  hi«  own  benefit ;  but  he  may,  if  he 
think  proper,  exonerate  the  estate.  A  tenant 
for  life  paying  off  a  charge  upon  the  estate,  and 
in  the  name  transaction  merging  the  security  by 
taking  an  OHHlgument  connecting  it  with  the 
legal  estate  of  inheritance,  prim&  facie  puts  an 
end  to  the  charge  ;  but  something  is  required  to 
nmnifcHt  an  intention  to  exonerate  the  Inherit- 
ance. A  simple  payment  of  the  charge,  without 
more,  is  sufficient  to  establish  the  right  of  the 
tenant  for  life  to  have  the  charge  raised  out  of 
tiiu  estAte.  He  has  no  obligation  or  duty  to 
moke  a  declaration,  or  to  do  any  act  demonstrat- 
ing his  intention ;  the  burden  of  proof  is  upon 
tliuHC  who  allege  that  in  paying  off  the  charge 
he  intended  to  cxonemtc  the  estate.  Jiurrell  v. 
J'ifrnmmr,  (^J'itrl),  7  Beav.  205 ;  13  L.  J.,  Ch. 
m) ;  H  Jur.  587. 

WheiH2  the  testator  devised  real  estate  to  his 
wife  for  life,  remainder  to  his  children  bjr  a 
former  marriage,  and  he  also  gave  specific 
U'giu'ios  to  his  wife,  and  appointed  her,  with 
t  wo  othont,  executors,  the  ])er8onal  estate  being 
insufficient  to  pay  off  the  mortgage,  which  was 
oallod  in,  the  specific  legacies  were,  with  her 
iHtnsent,  sold  and  applie<l  to  redeem  the  estate, 
and  the  mortgage  term  assigned  to  attend  the 
inheritance  : — Held,  that  in  the  absence  of  fraud 
or  ignomntH'  of  facts,  the  payment  was  prim& 
facie  a  gift  for  the  benefit  of  the  remainderman, 
and  that  the  wife  could  not  claim  a  lien  on  the 
Cittate.  JXtplie  v.  Von  der  lleyde^  4  Y.  &  C. 
17a;  9L.  J.,  Ex.  Eq.27. 

T,  was  bonefioially  entitled  for  his  life  to 
renewable  leikseholds  for  three  lives  held  on  trust 
to  riMiew  and  subject  to  certain  charges.  All 
the  iH'stuis  que  vie  having  died,  and  T.*8  right 
to  renew  being  disputeii  by  the  reversioner,  the 
trustee  of  the  leaseholds,  with  the  consent  of  the 
^K'rsiuis  entitled  to  the  charges,  in  order  to  facili- 
tate the  obtaining  of  a  reneiMil,  transferred  the 
legiil  estate  to  T.  by  a  deeti  which  recited  (though 
ciMitrary  to  the  fact)  that  the  charges  had  been 
\^\A  by  T,  Thereujxm  T.  obtainett  a  renewal 
(^without  prejudice  to  the  question  in  dispute), 
Nxd  to  avoid  litigation,  purchased  the  reversion 


in  fee.  He  sabsequently  paid  off  the  cfaaiiges 
and  mortgaged  the  premises  in  fee.  By  his  n^, 
reciting  that  the  charges  were  subsisting,  he 
devised  his  interest  in  the  premises  to  T.  T. 
subject  to  the  charges : — Held,  that  T.  T.  took 
the  fee  subject  to  the  cbai^ges.  TVMmper  t. 
Trumper,  42  L.  J.,  Ch.  ^1 ;  L.  R.  8  Ch.  870  ;  29^ 
L.  T.  86  ;  21  W.  R.  692. 

By  a  settlement  dated  in  1821,  copyhold  lands, 
which  had  been  conditionally  snnendeied  for 
securing  certain  mortgages,  were  settled  by  the 
testator,  subject  to  the  mortgages,  he  at  the 
same  time  oonvenanting  to  pay  off  the  same, 
and  there  was  a  proviso,  that  as  between  the 
testator,  his  heirs,  executors  and  administrators, 
and.  the  persons  entitled  under  the  settlement, 
the  lands  were  to  be  the  primary  fund  for  pay» 
ment  of  the  same  mortgage  debts.  In  1826,  the 
testator  paid  off  the  debts  out  of  his  own  moneys,, 
and  satisfaction  was  duly  entered  on  the  court 
rolls  of  the  conditional  surrender.  In  1831,  the 
lands  were,  under  a  power  in  the  first  settlement 
resettled  by  the  testator  and  his  wife,  but  no 
notice  was  taken  of  the  fact  of  repayment  of  the 
mortgages.  By  his  will  the  testator  directed  all 
his  debts,  &c,  to  be  paid  out  of  the  personalty 
only  : — Held,  that  the  amount  of  the  mortgage 
debts  was  to  be  considered  as  kept  on  foot  as- 
part  of  the  testator's  personal  estate.  Peare  v. 
Weight  man,  2  Jur.  (N.8.)  586. 

By  indenture  of  7th  September,  1812,  certain 
lands  were  subject  to  certain  outstanding  incum- 
brances, settled  uptm  A.  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail.  In  1816,  A. 
granted  annuities  to  B.  charged  upon  his  life 
estate.  In  1818.  A.  paid  off  some  of  the  prior 
incumbrances,  and  had  them  assigned  to  a  trustee 
for  his  own  benefit ;  and  in  1820,  A.  and  his. 
trustee  joined  in  assigning  to  C.  for  valuable  con- 
sideration, the  incumbrances  so  paid  off  : — Held, 
that  the  arrears  of  the  intei*est  of  the  chai-ges  8o> 
paid  off  in  1818  and  assigned  in  1822,  were 
incumbrances  on  the  life  estate  prior  to  the 
annuitant,  and  that  as  against  the  annuitant,, 
the  interest  payable  on  the  said  charges  out  of 
the  life  estate  had  not  been  merged  by  the 
dealings  of  the  owner  of  the  life  estate  therewith,. 
Harman  v.  Forster,  1  Dr.  k  Wal.  637. 

Other  Partial  Interests.] — Feme  sole  makes  a 
mortgage,  and  afterwanls  marries ;  the  mortgage 
is  then  transferred,  and  the  husband  joins  in  the 
transfer,  and  covenants  to  pay  the  money.. 
During  the  coverture,  the  husband,  by  gradual 
payments  out  of  his  own  property,  reduces  the 
money  due  upon  the  mortgage.  By  his  will  he 
makes  a  disposition  of  the  mortgaged  premises, 
and  dies  in  the  lifetime  of  his  wife.  Upon  a  bill 
by  the  wife,  who  claimed  to  be  entitled  by 
survivorship,  to  redeem  the  mortgage,  the  redemp* 
tion  was  decreed  upon  the  terms  that  the  hus- 
band's estate  should  stand  in  the  place  of  the 
mortgagee,  for  the  sums  paid  by  him  out  of  his 
own  property  in  reduction  of  the  mortgage  debt. 
Pitt  V.  Pitt,  Turn,  k  R.  180  ;  24  R,  R.15. 

In  all  cases  where  money  is  paid  off  by  indivi> 
duals,  not  having  an  absolute  permanent  interest 
in  the  premises,  the  court  looks  at  the  intention. 
Id. 

Cr«diton.] — ^A.,  seised  of  the  lands  of  G.,  subject 
to  a  charge  for  B.,  gave  a  judgment  to  secure  a. 
further  charge  for  B.  By  a  post-nuptial  instru- 
ment, A.  settled  G.,  subject  to  the  charge  for  B.,. 
but  misstating  its  amount,  upon  himself  for  life,. 
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remainder  to  his  eldest  son  for  life,  remainder 
•oyer  in  strict  settlement.  On  the  marriage  of 
A.'s  eldest  son  the  post-nuptial  settlement  was 
adopted.  B/s  judgment  was  paid  out  of  A/s 
life  estate : — Held,  that  the  judgment  creditors 
of  A.  after  the  settlement  had  no  equity  to  raise 
for  their  benefit,  out  of  the  inheritance,  the 
amount  paid  out  of  A.'8  life  estate  on  foot  of  B's. 
judgment.    ^SS^^  v.  Aylward,  8  Ir.  Ch.  B.  429 — 

Lnnatio.] — ^Where  a  charge  on  a  lunatic^s  estate 
is  paid  off  out  of  her  personal  property  by  order 
of  the  court,  the  securities  are  to  be  assigned 
without  prejudice  to  the  conflicting  claims  of 
the  real  and  personal  representatives  of  the 
lunatic  to  the  benefits  of  the  payment.  Dighy 
{^EarV)^  Ex  parte^  Sorfolk  (^dmnteu'),  In  re,  1 
Jac.  &  Walk.  640. 

By  Infiuit.] — ^At  law  and  equity,  where  there 
is  a  confusion  of  rights,  there  is  an  immediate 
merger;  that  is  prevented  in  equity  by  the 
intention,  either  express  or  implied,  as  in  the 
•case  of  an  infant  entitled  to  an  estate,  and  also 
to  a  charge  upon  it,  the  rights  remain  distinct 
because  more  beneficial.  Compton  (Lord)  y. 
Osrenden,  2  Ves.  J.  263  ;  4  Bro.  C.  C.  397. 

Debt  charged  upon  an  estate  paid  out  of  the 
estate  of  the  first-taker,  an  infant ;  the  infant's 
estate  reimbursed  by  a  charge,  though  the 
•security  had  been  cancelled.  Ware  v.  PolhiU, 
11  Ves.  283;  8  B,  B.  144. 

Where  debts  of  a  testator  had  been  paid  out  of 
the  income  of  the  estate  of  an  Infant  in  tail 
under  his  will,  by  the  direction  of  the  court, 
after  decree  in  an  administration  suit,  and  the 
tenant  in  tail  subsequently  died  an  infant,  and 
his  administrators,  more  than  six  years  after 
taking  out  administration  to  him,  filed  a  bill  to 
revive  the  administration  suit, for  the  purpose  of 
having  such  payments  recouped  out  of  the  corpus 
of  the  estate,  and  for  payment  of  the  costs  of 
the  administration  suit : — Held,  first,  that  the 
payment  on  behalf  of  the  infant  having  been 
made  by  the  cour£,  a  merger  of  the  charge  could 
not  be  presumed ;  and,  secondly,  that  the  pen- 
dency of  the  suit  prevented  such  claim  being 
barred  by  lapse  of  time.  AUqp  v.  jBell^  24  Beav. 
451.  And  see  NtmtCs  Egtate^  In  re,  23  L.  B.,  Ir. 
286— C.  A.,  col.  1029,  supra. 


Ai  Next  of  Kin.] — ^Where  a  person  becomes 
entitled  to  a  sum  of  money  charged  upon  an 
«state,  and  secured  by  a  term  of  years,  being 
entitled  to  the  fee-simple  of  the  estate,  a  court 
of  equity  extinguishes  the  equitable  lien,  except 
in  the  case  of  creditors  or  of  infancy.  Dome- 
thorpe  V.  Porter,  2  Eden,  162  ;  Ambl.  600. 

By  Heir-apparent.]— A  son  paid  off  a  mort- 
gage upon  an  estate  oelonging  to  his  father,  the 
son  being  at  the  time  exi)ectant  devisee  of  the 
absolute  interest  in  the  estate,  though  afterwards, 
by  an  alteration  in  the  father's  will,  he  became 
only  tenant  for  life  of  the  estate : — Held,  that 
from  the  dealings  between  the  parties  an  agree- 
ment was  to  be  inferred  that  the  son  paid  off  the 
mortgage  debt  in  settlement  of  pecuniary  trans- 
actions between  himself  and  his  father,  and  that 
consequently  the  presumption  that  the  son  paid 
it  off  for  his  own  benefit  was  rebutted,  and  that 
he  was  not  entitled  to  any  lien  upon  the  estate 
for  what  he  so  paid  off.  Crow  v.  Petting  ell,  20 
L.  T.  342  ;  17  W.  B.  662— L.JJ.  Beversing  38 
L.  J.,  Ch.  186. 


By  Bequest.] — A.  devises  certain  premises 
(subject  to  a  mortgage  of  3,500/.)  to  his  three 
daughters,  to  be  divided  equally ;  one  dies ; 
mortgagee  bequeaths  to  the  two  survivors  all 
the  money  due  on  the  mortgage  and  the  interest, 
so  that  it  do  not  altogether  exceed  4,000/.,  and 
if  it  do  not  amount  to  4,000/.,  then  to  be  made 
up  ;  the  other  daughter  dies,  leaving  all  her  real 
and  personal  estate  to  the  third : — Held,  that  the 
charge  is  merged  in  the  inheritance*  Price  v. 
Gibwn,  2  Eden,  115. 

Deelaratlon  of  Tmit.] — ^In  1824  A.  purchased 
an  estate,  and  he  mortgaged  it  to  raise  part  of 
the  purchase-money.  In  1840  the  mortgage  was 
paid  off  and  transferred  to  B.,  who  afterwards 
executed  a  declaration  of  trust  in  favour  of  A. 
A.  died  in  1848  : — ^Held,  that  the  charge  had 
merged.  PiU  v.  PUt,  22  Beav.  294  ;  2  Jnr. 
(N.B.)  1010. 

Other  Xatten.] — ^Where  an  act  of  parliament 
enabled  a  railway  company  to  purchase  lands  of 
corporatioiis,  tenants  for  life,  &c.,  and  directed 
that  the  purchase-money  should  be  applied  in 
the  redemption  of  the  land  tax  upon  other  parts 
of  the  property  unsold  : — Held,  that  a  tenant  for 
life,  who  had  redeemed  the  land  tax  before  the 
passing  of  the  act,  might  relmburae  himself  out 
of  the  proceeds  of  the  lands  purchased  of  him  l^ 
the  company.  The  costs  of  an  application  to  the 
court,  under  such  an  act  of  parliament,  to  have 
the  purchase-money  applied  in  the  redemption  of 
the  land  tax,  will  be  allowed  out  of  the  purchase- 
money,  although  the  act  only  makes  an  express 
provision  for  such  costs  in  cases  where  the  money 
is  to  be  laid  out  in  the  purchase  of  lands,  to  be 
setQed  to  the  like  uses.  Northwick,  Ex  parte. 
London  and  Birmingham  Jig,,  In  re,  1  Y.  &  0* 
166. 

7.  Of  Tesms. 

a.  In  GeneraL 

Of  Term  in  Fee.]— A  lease  was  granted  in  1759 
for  ninety-nine  years,  if  certain  parties  should 
so  long  live;  the  lessees  in  1818  demised  the 
premises  to  P.  for  sixty-two  years,  from  the  25th 
of  March,  1821,  if  their  interest  should  so  long 
continue,  subject  to  a  rent  of  42/.,  and  various 
covenants,  with  a  proviso  for  re-entry  in  case  of 
default.  P.  had  already  the  reversion  in  fee, 
subject  to  a  mortgage  granted  by  him  before  the 
last-mentioned  demise.  By  lease  and  release, 
executed  in  1820,  to  which  the  mortgagee  was  a 
party.  P.,  in  consideration  of  a  sum  of  money 
(part  of  which  went  to  discharge  the  mortgage) 
conveyed  the  premises  in  fee  to  a  purchaser,  to 
whom  the  mortgagee  also  assigned  his  term ;  and 
it  was  stipulated  that  the  purchaser  should  retain 
300/.  of  the  purchase-money  upon  trust,  that  if  P. 
should  pay  the  42/.  rent,  and  perform  the  cove- 
nants contained  in  the  lease  of  1818,  the  pur- 
chaser should  pay  over  to  him  300/.  at  the 
expiration  of  the  term,  or  extinguishment  of  the 
lease  of  1759,  and  interest  in  the  meantime : — 
Held,  that  the  deed  of  1818  was  an  assignment 
of  all  the  interest  of  the  then  lessees  to  P.,  and 
that  by  the  conveyance  of  1820,  that  interest,  as 
well  as  the  reversion  in  fee,  passed  to  the  pur- 
chaser, and  the  mortgage  being  at  the  same 
time  put  an  end  to,  the  term  became  merged  in 
the  inheritance,  and  consequently,  that  as  soon 
as  the  terms  b^ame  vested  in  the  purchaser,  P. 
was  discharged  from  the  rents  and  covenants  and 
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entitled  to  the  3002.  Thorn  y.  Woolcomhe^  8 
B.  k,  Ad.  686. 

The  owner  of  a  leasehold  for  years  mortgaged 
it,  and  afterwards,  in  1820,  confessed  judgments. 
He,  in  1824,  acquired  a  freehold  estate  in  the 
same  lands.  In  a  suit  pending  after  the  statute 
3  &  4  Vict.  c.  105  : — Held,  that  the  freehold  being 
acquired  prior  to  the  act,  the  judgment  creditor 
had  no  equity  to  prevent  the  term,  though  an 
equity  of  redemption,  being  merged  as  against 
him.  Smith  v.  ChicheMer,  12  Ir.  Eq.  R.  519— 
L.  C. 

Valid  lease  of  charity  property  which  had 
merged  in  the  fee  by  an  invalid  absolute  con- 
veyance to  the  lessee,  sustained  on  setting  aside 
the  latter  on  an  information  by  the  attomey- 
generaL  Att.-QeTL  v.  Kerr,  2  Beav.  420 ;  9  L.  J., 
Ch.  190 ;  4  Jur.  406. 

A  man  shall  not  be  made  occupant  against  his 
will  so  as  to  drown  a  previous  estate  which  he 
had  in  the  lands.  Lewin  BowMi  Case  (11  Rep. 
79)  and  Williams  v.  Williams  Q6  Ves.  419) 
considered  and  explained.  Oreagh  v.  Blood,  8 
Jo.  &  Lat.  1H3  ;  8  Ir.  £q.  R.  688. 

A.,  lessee  for  the  life  of  X.,  reversion  to  C.  in 
fee,  B.  demises  the  lands  to  C.  and  his  heirs  for 
the  life  of  X.,  C.  dies  leaving  A.  his  heir-at-law. 
The  estate  which  A.  has  in  possession  shall  not 
merge  in  the  estate  in  reversion  which  he  derives 
from  C,  both  estates  being  equal  in  quantity. 

Trait  Terms.] — ^A.  and  B.  are  co-heiresses  of 
estate ;  A.  being  married,  her  moiety  is  settled 
on  husband,  C,  for  life,  remainder  to  A.  for  life, 
remainder  to  B.  for  life,  remainder  to  trustees  for 
1.000  3'eaTs,  remainder  to  right  heirs  of  survivor 
<»f  H.  and  C.  The  trusts  of  term  were  to  raise 
1,000/.  to  be  paid  to  such  relations  of  A.  as  the 
survivor  of  B.  and  G.  should  appoint,  and  in 
default  of  appointment  to  next  heir  or  co-heirs  of 
B.  A.  and  husband  died  in  life  of  B.,  and  B.,  by 
will,  devised  the  whole  estate  to  trustees,  for 
certain  purposes,  but  made  no  appointment  of 
the  l,O0lo/.  It  was  decreed  that  neirs-at-law  of 
B.  were  entitled  to  have  the  1,000Z.  raised,  and 
that  the  term  of  1,000  years,  created  by  the 
settlement,  was  merged  in  the  inheritance  of  the 
moiety  to  which  B.  became  entitled.  Morris  v. 
CaiiOe,  6  Bro.  P.  C.  418— H.  L.  (E.) 

On  marriage,  lands  are  settled  on  A.  for  life, 
remainder  to  the  first,  &c.,  sons  of  the  marriage 
in  tail  male,  remainder  to  trustees  for  500  yoai-s, 
to  raise  5,000/.  portions  for  daughter,  payable  at 
eighteen  or  marriage ;  remainder  to  A.  in  fee. 
After  the  marriage  A.  settles  other  lands,  and  a 
term  is  created  for  raising  the  like  sum  of  5,000/. 
for  daughters  on  failure  of  issue  male,  payable  at 
sixteen  or  marriage ;  A.  dies,  leaving  a  daughter 
his  heir-at-law,  who  attains  eighteen,  and  dies 
unmarried.  The  trust  of  the  term  is  not  merged 
in  the  fee,  but  the  portion  shall  go  to  the 
(In  lighter's  executors,  and  is  disposable  by  her 
will,  but  there  shall  be  but  one  5,000/.  raised. 
Thomas  v.  Kemeys,  2  Vern.  348 ;  Freem.  Ch.  207 ; 
1  Eq.  Gas.  Ab.  269. 

A  daughters  portion  secured  by  a  tnist  term, 
not  extinguished  by  a  devise  of  the  lands  to  the 
daughter  in  tail.  Laurence  v.  Blateliford,  2 
Vern.  457. 

By  a  marriage  settlement  lands  are  limited  to 
the  husband  and  wife,  with  remainder  to  their 
first,  &c.,  sons,  and  then  a  term  for  years  to 
secure  portions  for  daughters.  The  husband  dies, 
leaving  only  a  daughter,  upon  whom  the  inheri- 


tance descends.  The  daughter  dies  an  iu&uity 
and  indebted,  and  disposes  of  her  portion  by  her 
will.  Equity  relieves  against  the  merger  of  the 
portion.  Powell  v.  Morgan,  2  Vern.  90 ;  1 
Eq.  Gas.  Ab.  269. 

A  testator  devised  freehold  estates  to  trustees- 
upon  trust  on  B.'s  coming  of  age,  to  raise  2,000/. 
to  be  then  paid  to  him  ;  and  subject  to  this  and! 
other  charges  in  trust  for  A.  for  life,  remainder  to- 
his  first  and  other  sons  in  tail ;  and  in  default  of 
such  issue,  to  B.  for  life,  remainder  to  his  first 
and  other  sons  in  tail.  A.  died  without  issue- 
before  B.  had  attained  twenty-one  years : — Held^ 
that  the  charge  of  2,000/.  liad  not  merged,  and 
that  B.  was  entitled  to  have  it  raised.  In  such 
cases  there  is  no  merger  where  the  rights  to  the 
land  and  to  the  money  are  not  equal,  or  where 
the  portion  is  given  to  the  party  by  name.  Sterne- 
V.  Wolfe,  Wall.  Lyn.  167. 

Of  Intareiie  tenniiii  ia  Freehold  Eeveniom} 
— A.  was  lessee  of  premises  for  a  term  of  twenty- 
one  years,  which  would  expire  at  Michaelmas, 
1809.  In  December,  1799,  A.  took  a  further 
lease  of  the  same  premises  for  sixty  years,  to 
commence  from  Michaelmas,  1809.  The  lessor 
died  in  December,  1800,  and  devised  the  premises 
in  question  to  A.,  the  lessee,  for  his  life.  By 
lease  and  release  A.,  in  1806,  conveyed  his  life 
estate  to  B. : — Held,  that  A.'s  interest  in  the 
lease  of  1799,  which  was  to  commence  in  1809, 
was  not  merged  in  his  estate  for  life  Doe  d, 
RawUngs  v.  Walker,  5  B.  &  C.  Ill ;  7  D.  &B. 
487  ;  4'L.  J.  (o.B.)  K.  B.  98  ;  29  R.  R.  184. 

Of  Term  in  a  Term.] — Where  there  is  mort- 
gage term  of  1,000  years,  and  mortgagee  takes 
assignment  of  another  term  o£  500  years  of  thd 
same  premises  : — Held,  the  term  of  1,000  years 
is  merged  in  the  reversionary  teim  of  500  years. 
Stephens  v.  Bridges,  6  Madd.  66  ;  22  R.  R.  242. 

The  bankrupt,  being  the  lessee  under  a  lease 
for  forty -six  years,  subject  to  a  former  lease  for 
twenty  years,  deposits  it  by  way  of  equitable 
mortgage.  He  afterwards  purchases  the  remain* 
der  of  the  term  granted  by  the  first  lease,  and 
deposits  that  lease  also  with  the  same  party  for 
securing  a  further  sum  : — Held,  that  the  first  lease 
was  not,  under  these  cireumstances,  merged  in  the 
second,  and  that  the  depositaries  were  good  equit- 
able mortgagees  under  both  deposits.  Whithread^ 
Esc  parte,  JJix,  In  re,  2  Mont.  D.  &  D.  415. 

A.,  administrator,  entitled  for  a  term  of  years 
in  land  as  part  of  the  estate  of  his  intestate, 
demised  the  laud  for  a  shorter  term,  which  was 
shortly  afterwards  assigned  to  the  administrator 
in  his  own  right,  and  under  whom  the  plain tifEs 
claimed : — Held,  that  there  was  in  equity  no 
merger,  and  that  the  plainti£b  who  would  be 
entitled  to  the  land  if  the  term  was  in  existence, 
could  maintain  an  action  to  establish  their  title 
to  the  land  for  the  term,  and  for  mesne  profits. 
Chambers  v.  Kingham,  48  L.  J.,  Gh.  169 ;  10 
Ch.  D.  743  ;  39  L.  T.  472  ;  27  W.  R.  289. 

Partiei.] — A.  and  B.  were  owners  in  fee 

as  tenants  in  common  of  freehold  property.  On 
the  death  of  B.,  a  building  lease  of  a  portion  of 
the  freehold  property  was  granted  by  A.  and  tho 
devisees  of  B.  to  a  person  who  af  ter^^'ards  assigned 
all  his  interest  under  that  lease  to  A.  alone.  On 
the  death  of  A.,  his  devisees  and  the  deviseea 
of  B.,  granted  a  building  lease  of  another  por- 
tion of  the  freehold  property  to  a  person  who 
assigned  his  interest  under  the  lease   to  A.*b 
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trustees  alone.  The  legal  estate  in  all  the  pro- 
perty was  outstanding  in  a  mortgagee,  who, 
subsequently  to  the  above  transactions,  recon- 
▼eyed  the  mortgaged  premises  to  the  trustees  of 
A.  and  B. : — Held,  that  there  was  no  merger  of 
the  leasehold  interests  in  the  leyersion  in  fee  of 
A.,  and  that  the  leases  were  consequently  stiU 
existing.  Brandon  v.  Brandon^  31  L.  J.,  Gh. 
47 ;  6  L.  T.  339  ;  9  W.  R.  826. 

An  owner  in  foe  bought  up  an  existing  building 
lease  of  the  property,  and  had  it  assigned  to  a 
trustee,  in  trust  for  him,  ^'  his  executors,  adminis- 
trators and  assigns  " : — Held,  that  the  presumption 
was  that  the  lease  had  not,  in  equity,  merged  in 
the  inheritance,  but  that  it  passed  as  part  of  his 
personal  estate : — Held,  also,  that  the  burden  of 
proof  was  on  those  who  asserted  the  contrary. 
6funter  v.  ChtnteVf  23  Beav.  571 ;  3  Jur.  (KJ3.) 
1013;  5  W.  R.  485. 

A  mortgage  was  made  for  a  term  of  years, 
and  subsequently  the  reversion  was  conveyed  to 
a  trustee  for  Bale  to  secure  a  further  advance 
and  the  prior  advances  : — ^Held,  that  the  terms 
were  not  merged,  though  portions  had  been  sold 
by  the  trustee  with  the  concurrence  of  the  mort- 
gagee. Locking  v.  Parker^  42  L.  J.,  Oh.  257 ; 
L.  R.  8  Ch.  30  ;  27  L.  T.  636  ;  21  W.  R.  118. 

Of  Legal  Term  in  Equitable  SeTenion.]  — 
Where  a  term  would  merge  by  its  union  with 
the  inheritance  in  the  same  person,  if  he  has  in 
the  one  the  legal,  in  the  other  the  equitable, 
estate,  the  term  will  attend  the  inheritance. 
Therefore,  where  tenant  for  years  subsequently  to 
his  will  contracted  to  purchase  the  inheritance, 
and  died  before  conveyance,  the  residuary  lega- 
tees have  no  claim  under  the  term  against  the 
heir.     Capel  v.  Oirdler,  9  Yes.  509 ;  7  R.  R.  289. 

A  testator,  being  possessed  of  the  residue  of  a 
term  of  ninety-nine  years,  purchased  the  freehold 
reversion,  and,  by  a  deed  reciting  that  he  was 
desirous  that  the  term  should  not  merge<  the 
reversion  in  fee  was  conveyed  to  a  trustee,  subject 
to  the  term,  in  trust  for  the  testator,  his  heirs,  or 
assigns,  and  to  be  conveyed  and  disposed  of  as  he 
or  they  should  direct : — Held,  that  the  term  was 
a  term  in  gross,  and  passed  by  the  will  as  per- 
sonal estate.  Belaney  v.  Belaney^  36  L.  J.,  Gh. 
265  ;  L.  R.  2  Gh.  138;  16  L.  T.  269;  15  W.  R. 
369. 

Extinction  of  CoTenant.] — If  a  tenant  for  a 
term  of  years  leased  for  a  less  term,  and  assigned 
his  reversion,  and  the  assignee  took  a  conveyance 
of  the  fee,  by  which  his  former  reversionary 
interest  was  merged,  the  covenants  incident  to 
that  reversionary  interest  were  thereby  extin- 
guished. Webb  V.  Rusiell,  3  Term  Rep.  393 ; 
1  R.  R.  725. 

b.  Attendant  and  Satisfied  Terms, 

Since  8  ft  9  Vict.  c.  112.]— In  1829,  A.  died 
seised  in  fee  of  lands,  of  which  his  eldest  son, 
B.,  was  tenant.  B.,  supposing  him  to  have  died 
intestate,  entered  on  the  lan^  claiming  them  as 
heir-at-law ;  and  in  1830,  mortgaged  them  in 
fee,  and  levied  a  fine  to  confirm  the  mortgage  ; 
and  at  the  same  time,  an  outstanding  term  of 
600  years  was,  by  his  direction,  assigned  to  a 
trustee  for  the  mortgagee.  In  1835,  B.  sold  the 
estate  to  the  defendant,  who  paid  off  the  mort- 
gage. The  legal  estate  in  the  fee  and  the  equity 
of  redemption  were  oonveved  to  the  defendant, 
and  the  term  was  assigned  to  a  trustee  for  him 


to  attend  the  inheritance.  In  1845,  it  was  dis* 
covered  that  A.  had  executed  a  will,  whereby  he 
devised  the  lands  in  fee  to  his  second  son,  who 
thereupon  brought  ejectment  to  recover  the 
estate  from  .the  defendant,  and  laid  a  demise  in 
the  name  of  the  trustee  to  whom  the  term  was 
assigned  in  1835  : — Held,  that,  by  the  operation 
of  8  &  9  Vict.  c.  112,  the  term  had  absolutely 
determined  ;  and  the  plaintiff  could  not  recover 
upon  the  demise  laid  in  .the  name  of  the  trustee. 
Doe  d.  Cadwalader  v.  Price,  16  M.  &  W.  603 ; 
16  L.  J.,  Ex.  159  ;  11  Jur.  131. 

In  1838,  H.  mortgaged  premises  for  1,000 
years  to  D.,  and  in  1839  conveyed  the' fee,  subject 
to  the  mortgage  term  to  her  daughter,  the  wife 
of  the  defendant ;  this  conveyance  was  unlmown 
to  the  parties  to  the  subsequent  deeds.  In  1842^ 
H.  mortgaged  the  premises  in  fee  to  M.,  and  in 
October,  1844,  conveyed  the  equity  of  redemption 
to  G.  In  Octobet*,  1 844,  M.  assigned  the  mortgage 
of  the  fee  to  R.  T.,  and  the  representatives  of  D. 
assigned  the  term  of  1,000  to  a  trustee,  to  secure 
the  money  to,  and  afterwards  to  be  reconveyed 
as  G.  should  direct.  In  September,  1847,  part 
of  the  premises  being  required  for  a  railway 
company,  0.  received  the  purchase-money  from 
the  company,  and  therewith  paid  off  the  mort- 
gagees:— ^Held,  that  the  term  had  not  become 
attendant  upon  the  inheritance  by  construction 
of  law,  so  as  to  be  determined  by  8  &  9  Vict: 
c  112,  s.  2,  and  therefore  G.  was  entitled  to 
recover  upon  the  demise  of  the  trustees.  Doe  d. 
Clay  V.  Jime*,  13  Q.  B.  774  ;  18  L.  J.,  Q.  B.  260  ; 
18  Jur.  824, 

A  term  outstanding  in  a  trustee  for  a  mort- 
gagor, and  to  attend,  is  not  so  merged  by  8  &  9 
Vict.  c.  112,  as  to  prevent  the  mortgagor  assign- 
ing it  to  a  trustee  as  a  security  for  the  mortgage 
debt.  Shato  v.  JohmoVj  1  Dr.  &  8m.  124 ;  30 
L.  J.,  Gh.  646  ;  7  Jur.  (N.B.)  1006  ;  4  L.  T.  461 ; 
9  W.  R.  629. 

A  term  attendant  on  the  inheritance  cannot 
be  disannexed,  except  by  one  who  has  power 
to  create  a  term,  or  deal  with  the  inheritance, 
and  therefore  where  such  a  term  was,  prior 
to  the  81st  December,  1845,  assigned  at  the 
instance  of  a  tenant  for  life  to  secure  repayment 
of  money  advanced  upon  a  pretended  mortgage 
of  the  fee,  and  afterwards  for  the  benefit  of  the 
tenant  for  life,  and  persons  to  whom  he  affected 
to  grant  the  fee,  the  term  continued  to  attend 
the  inheritance  of  the  rightful  owners,  and  was 
either  extinguished  by  8  &  9  Vict.  c.  112,  s.  1,  or 
at  any  rate  could  not  be  set  up  against  them. 
Plant  V.  Taylor,  7  H.  &  N.  211  ;  31  L.  J.,  Ex. 
289  ;  8  Jur.  (N.8.)  140  ;  5  L.  T.  318. 

The  mortgagees  of  a  term,  their  mortgage  debt 
being  unpaid,  and  the  mortgagor  insolvent,  took 
a  conveyance  from  the  assignees  in  bankruptcy 
of  the  reversion  in  fee,  releasing  the  assignees 
from  all  claims  in  respect  of  their  debt.  The 
widow  of  the  mortgagor  was  joined  as  a  party  to 
this  deed,  for  the  purpose  of  releasing  her  dower, 
but  she  refused  to  execute  it,  and  filed  a  bill  to 
have  her  right  to  dower  declared: — ^Held,  that 
as  she  hod  not  executed  the  deed,  the  debt  was 
not  gone,  and  the  term  not  satisfied.  Anderton 
V.  Pignett,  42  L.  J.,  Gh.  310 ;  L.  R.  8  Ch.  180  ; 
27  L.  T.  740  ;  21  W.  R.  150. 

A  term  does  not  become  satisfied  within  8  &  9 
Vict.  c.  112,  unless  the  beneficial  interest  in  the 
whole  charge  secured  by  the  term  and  in  the 
whole  estate  are  united,  and  merged  in  one 
person.    lb, 

A  term  was  created  in  1813,  to  secure  repay- 
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of  a  loan,  which  was  repaid  in  1887.  In  1840 
the  land  was  demised  for  lives  by  the  hejr-at-law 
of  the  creator  of  the  term.  In  1843  the  term 
was  re-assigned  by  the  satisfied  creditor  to  a  new 
incnmbrancer,  by  direction  of  the  heir-at-law  of 
the  creator  of  the  term : — Held,  that  the  term  was 
not  satisfied  nnder  8  &  9  Vict,  c  112,  so  as  to 
enure  to  the  benefit  of  the  lessee  for  lives.  Otoen 
V.  Oioen,  3  H.  &  C.  88  ;  33  L.  J.,  Ex.  237 ;  10 
Jur.  (N.s.)  884  ;  11  L.  T.  137. 

Before  8  ft  9  Vict.  o.  112.1 — ^Where  terra  would 
merge  by  its  union  with  the  inheritance  in  the 
same  person,  if  he  has  in  the  one  the  legal,  and 
in  the  other  the  equitable  estate,  the  term  will 
attend  the  inheritance.  Ca^l  v.  Oirdler^  9  Yes. 
609 ;  7  E.  R.  289.  S.  P.,  Kelly  v.  Poioer,  2 
Ball  &  B.  258  ;  Tiffin  v.  Tiffin,  1  Vem.  1 ;  2  Ch. 
Gas.  49,  66 ;  Doum  v.  Percival,  1  Vem.  104  ; 
Be^  V.  Stamford,  2  Vera.  620 ;  Prec.  Ch.  252 ; 
1  Balk.  164  ;  Freem.  Gb.  288. 

Purchase  of  the  fee-simple  in  the  name  of  the 
purchaser,  and  of  terms  in  the  name  of  a  trustee, 
with  an  intervening  reversion  of  eleven  days, 
and  a  reservation  of  rent,  &c.,  to  the  vendors  : 
the  terms  are  terms  in  gross,  nob  attendant  upon 
the  inheritance.  Scott  v.  FenhouUet,  1  Bro.  G.  G. 
69. 

Where  a  term  was  created,  but  no  trusts  of  it 
declared,  but  the  estate  devised  to  tenants  for 
life  with  remainders  over,  the  court  decided  that 
there  was  no  resulting  trust  as  to  the  term,  but 
that  it  attended  the  inheritance.  Sidney  v. 
MUler,  or  Shelley,  G.  Goop.  206  ;  19  Ves.  352 ; 
14  R.  R.  247. 

Wherever  land,  or  any  interest  in  land,  which 
would  descend  to  the  heir-at-law  is  devised  for 
purposes  which  the  law  will  not  permit  to  take 
effect,  the  heir  shall  have  the  benefit  of  the 
interest  so  devised  as  undisposed  ol  Tregonwell 
V.  Sydenham,  3  Dow.  194  ;  15  K.  R.  40— H.  L,  (E.) 

Heir  held  entitled  to  a  term,  by  way  of  result- 
ing trust,  the  trusts  of  which  were  to  raise 
moneys  and  apply  them  for  a  purpose  void  as 
infringing  the  rule  against  perpetuities.    lb. 

A.,  by  will,  gives  lands  to  trustees  for  terms, 
remainder  to  T.  Lord  Foley  and  E.  Foley  for 
life.  The  trusts  of  the  terms  were  for  payment 
of  scheduled  debts,  and  to  make  an  allowance  to 
T.  Lord  Foley  and  E.  Foley.  The  debts  being 
stated  to  be  paid,  a  trust  results  to  the  tenants 
for  life.  A  demurrer  by  the  trustees  to  a  bill  by 
creditors  for  an  account,  as  having  no  interest, 
therefore  overruled.  Davidwn  v.  Foley,  2  Bro. 
G.  C.  203. 

An  equity  of  redemption  in  a  term  might  be 
attendant  on  the  inheritance.  Scott  v.  Xnox, 
Longf.  &  T.  381 ;  4  Ir.  Eq.  R.  397. 

Assignment  of  an  interesse  termini,  on  the 
circumstances  uf  the  case,  considered  as  an 
assignment  to  attend  the  inheritance.  Saltern 
V.  Melhuish,  AmbL  249. 

Mortgagee  may  protect  himself  against  a  claim 
of  dower  by  taking  an  assignment  of  an  old 
mortgage  term,  prior  to  the  right  of  dower. 
Wynn  v.  WiUiams,  6  Ves.  130. 

A  purchaser,  to  avail  himself  of  an  outstanding 
term  against  dower,  must  have  procured  an 
assignment,  or  at  least  a  declaration  of  trust ; 
or  have  got  possession  of  the  deal  creating  the 
term.  Maundrell  v.  Maundrell,  10  Ves.  246; 
7  R.  R.  393. 

Two  terms  were  created  in  the  same  manner, 
one  of  600  years,  in  1712,  the  other  of  600  years, 
in  1768.     In  1791  the  latter  was  assigned  to  A., 


to  secure  a  mortgage  debt ;  and,  by  a  deed  of 
even  date,  the  fo:  ner  was  assigned  to  B.,  as  a 
trustee  for  A.  A.  died,  having  appointed  B., 
G.  and  D.  his  executors.  In  1801,  by  a  deed 
endorsed  on  the  first  assignment  of  1791,  and 
"  made  between  B.,  G.  and  D.,  executors  of  A., 
of  the  one  part,  and  E.  of  the  other  part,"  B.,  G. 
and  D.  assigned  the  premises,  "and  all  the  estate, 
right,  title,  and  interest "  to  E.  for  the  residue 
of  the  term  of  600  years,  subject  to  the  equity  of 
redemption  : — ^Held,  that  the  term  of  1712,  being 
held  by  B.  in  what  must  be  deemed  his  own 
right,  did  not  pass  by  force  of  the  words  "  and  all 
the  estate,  right,  title,  and  interest,"  and  was 
not  merged.    Rooper  v.  Harrison,  2  K.  &  J.  86. 

Real  estates  were  devised  to  a  trustee  upon 
trust,  on  a  given  event,  to  convey  them  to 
certain  parties,  upon  one  of  them  electing  which 
he  would  take.  A  party,  in  whom,  as  satisfied 
mortgagee  at  the  date  of  the  will  and  death  of 
the  testator,  a  satisfied  mortgage  term  in  one  of 
the  estates  was,  was  held  bound  to  execute  a 
deed  of  surrender  of  the  term  to  the  trustee,  and 
the  cestuis  que  trustent  were  held  not  to  be 
necessary  parties  thereto.  Poole  v.  Pass,  1  Beav. 
600  ;  8  L.  J.,  Gh.  325. 


Tnutee.] — A  mere  trustee  of  an   out- 


standing term  cannot  avail  himself  of  it  for  the 
purpose  of  establishing  a  priority.  Shaw  v. 
Neale,  6  H.L.  Gas.  581  ;  27  L.  J.,  Gh.444  ;  4  Jur. 
CN.8.)  695  ;  6  W.  R.  635. 

An  attendant  term  having  been  vested  in  the 
wife  of  the  owner  of  the  inheritance,  as  the 
administratrix  of  the  trustee,  and  her  husband 
becoming  bankrupt,  his  assignees  agree  to  sell 
the  estate,  and  file  a  bill  for  specific  performance 
of  the  agreement,  pending  which  suit  the  husband 
dies : — Held,  that  the  widow  was  not  entitled  to 
dower ;  that  she  was  to  assign  the  terms  of  the 
purchaser  ;  and  that  he  was  bound  to  accept  the 
title.    Mole  v.  Smith,  Jac  498. 

A«  E.  R. 


MERSEY 

See  SHIPPING. 


MESNE  PROFITS. 

See  EJEGTMENT. 


METROPOLIS. 

[By  J.  RITGHIE.] 

A.  AUTHOBITIBS. 

1.  London  County  Council,  formerly  Metro^ 

politan  Board  qf  Works,  1042. 

2.  District  Boards  of  Works,  1044. 
8.  Vestries. 

a.  Qualification  of  Members,  1045. 

h.  Election  and  Mode  of  ProceedingSi 

1047. 
e.  Powers,  1049. 
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B.  JUBISDICTION. 

1.  Streets. 

a.  What  are,  1051. 

h.  Property  in,  1066. 

e.  Formation  and  Alteration  of,  1058. 

d.  Obstructions,  1063. 

e.  Other  Offences,  1065. 

/.  Bight  of  Public  Meeting  in,  1066. 
g.  Subways,  1067. 

2.  Buildinge. 

a.  What  are,  1067. 

h.  Regular  and  General  Line,  1069. 

e.  Construction,  1077. 

d.  Party  Walls. 

i.  Generally,  1079. 
IL  Liability  for  Expenses,  1080. 
iii.  Bight  to  pull  down  and  rebuild, 

1083. 
Iv.  Liability  for  Damages,  1084. 
V.  Proceedings,  1086. 

e.  Surveyor's  Fees,  1087. 

/.  Consent  of  Council,  1089. 
g.  Dangerous  Structures,  1090. 
h.  Proceedings,  1091. 

3.  Sewers, 

a.  What  arc,  1095. 

J.  General  Powers,  1097, 

c.  Liability  for  Nuisance,  1101. 

4.  UHnaU,UOi, 

5.  Water-closets,  1106. 

6.  Removal  of  Dust,  ^c.,  1107. 

7.  Hospitals,  1108. 

8.  Commons  and  Recreation  OroundSf  1 108. 

9.  Dairies,  1109. 

10.  Slaughter  Houses,  1109. 

11.  Unsound  Food,  1110. 

12.  Fire,  1110. 

13.  Smoke,  1111. 

•14.  Music  Halls,  1111. 

15.  Sky  Signs,  1112. 

16.  Vehicles,  1112. 

17.  Water  Supply,  1113. 

18.  Nuisances,  1113. 

O.  Bates. 

1.  Jurisdiction,  1116. 

2.  Validity,  1119. 

3.  Apportionment,  1120. 

4.  Assessment,  1122. 

5.  Valu^Uion  Lists,  1125. 

6.  Proeeedings,  1127. 

D.  £XPENSBB. 

1.  Generally,  1130. 

2.  Persons  Liable. 

a.  Position  of  Premises,  1132. 

b.  Ownership  of  Premises,  1134. 
e.  Landlord  or  Tenant,  1141. 

d.  Tenant  for  Life  or  Bemainderman, 

1143. 

3.  Apportionment,  1143. 

4.  Charge  on  Properties,  1148. 

5.  Proeeedings,  1149. 

E.  LlABILITT. 

1.  Cf  CbuneU,  Jfre. 
a.  To  Actions. 

i  For  Damages,  1150. 


ii.  On  Conti-acts,  1154. 
iii.  For  Injunction,  1155. 
iv.  Procedure,  1157. 
b.  For  Compensation,  1158. 

2.  Of  Surveyors,  Contractors,  J^e^  1164. 

A.  AUTHOBITIKS. 

1.  London     County     Council,    fobmeslt 
Metbopolitan  Boabd  of  Wobk& 

Appeal  to,  from  Diitriot  Board.] — The  services 
of  a  clerk  of  the  works  to  paving  commissioners 
were  discontinued,  and  he  ceased  to  act  as  their 
clerk.  The  powers  of  the  commissioners  having 
been  determined  in  1856  by  18  k,  19  Vict.  c.  120, 
he  applied  for  compensation  for  the  loss  of  his 
office  to  the  district  board  of  works,  who 
rejected  his  application,  on  the  ground  that  he 
was  not  an  officer  of  the  commissioners  at  the 
time  of  the  act  coming  into  f  oroe.  He  appealed 
to  the  metropolitan  board  of  works,  who  made 
an  order  awarding  compensation  for  the  loss  of 
the  emoluments,  as  such  officer,  arising  from 
the  passing  of  the  act : — Held,  that  the  question 
whether  he  was  an  officer  or  not  was  necessarily 
within  the  jurisdiction  of  the  metropolitan 
board  of  works  as  a  court  of  appeal.  Reg.  v. 
Metropolitan  Board  of  Works,  8  £1.  &  Bl.  529  ; 
27  L.  J.,  Q.  B.  5  ;  4  Jur.  (N.8.)  26  ;  6  W.  B.  57. 

Xnsio  and  Daneing  Lieenoe — ^Appearanee  by 
Xember  in  Oppositioii  to  Applioatioii — Inva* 
liditj  of  Prooeedings.] — ^Tbe  county  council  in 
determining  applications  for  music  and  dancing 
licences  are  acting  judicially,  and  are  bound  by 
the  same  principles  as  are  binding  on  justices  in 
determining  questions  which  come  before  them 
for  judicial  decision.  —  The  London  county 
council  delegated  to  a  committee  of  their  body 
the  hearing  of  applications  for  music  and  dancing 
licences.  The  committee  by  a  majority  recom- 
mended that  a  licence  which  had  been  applied 
for  should  not  be  granted.  The  applicant  there- 
upon applied  to  the  county  council  for  a  licence. 
At  the  hearing  before  the  county  council  certain 
members  of  that  body,  who  were  also  members 
of  the  committee  and  had  voted  in  the  majority 
against  granting  a  licence  at  the  hearing  before 
the  committee,  instructed  counsel  to  represent 
them  before  the  county  council  and  oppose  the 
application  for  a  licence.  The  councillors  so 
instructing  counsel  were  present  at  the  hearing, 
but  did  not  vote.  The  council  by  a  majority 
refused  the  application  for  a  licence.  Held  : — 
that  the  presence  at  the  hearing  of  those  members 
of  the  county  council  who  had  instructed  counsel 
to  oppose  the  application  vitiated  the  proceed- 
ings, and  a  rule  for  a  mandamus  to  hear  and 
determine  the  application  according  to  law  was 
accordingly  made  absolute.  Reg.  v.  London 
County  Council,  Akkersdyk,  Ex  parte,  61  L.  J., 
M.  C.  75  ;  [1892]  1  Q.  B.  190  ;  66  L.  T.  168  ;  40 
W.  B.  285  ;  56  J.  P.  8. 

Assooiatlon  of  Xember  with  Objectors — 

Bias  —  Disqnalifloation.]  —  A  member  of  the 
London  county  council  sat  and  voted  at  the  hear- 
ing of  an  application  for  a  music  and  dancing 
licence,  which  was  refused.  Several  weeks  pre- 
viously he  had  attended  a  meeting  of  persons  who 
afterwards  served  notices  upon  the  council  of  their 
intention  to  oppose  the  application.  At  this 
meeting  the  witnesses  it  was  proposed  to  call  at 
the  hearing  were  present  and  their  evidence  was 
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iVmcamed.  He  took  no  part  in  this  dttcnflrian, 
liuton  being  reqaested  to  do  00  explained  the 
procedure  l^ore  the  licensiof;  committee,  and 
aliio  aaid  that,  aaraming  the  facta  to  be  aa  atated, 
t  he  matter  thoald  be  placed  before  the  committee, 
bat  he  declined  to  give  anjr  opinion  aa  to  what 
importance  the  committee  or  comicil  woold  attach 
to  them*  He  took  no  farther  part  in  the  meet- 
ing and  the  terms  of  the  noticea  of  opposition 
were  not  lettled  there,  and  he  did  not  at  any 
time  take  part  in  assusting  to  settle  them  or  in 
advising  thereon  : — Held,  that  the  facta  did  not 
famish  sniScient  grounds  for  inferring  sach  bias 
in  favoar  of  the  promoters  aa  to  disqualify  the 
member  from  voting  on  the  application  and 
thereby  to  invalidate  the  conncirs  decision.  Per 
Wright,  J.  :  That  the  strict  role  aa  to  interest, 
other  than  peconiaiy,  is  not  applicable  without 
qaalification  to  bodies  really  exercising  adminis- 
trative fanctions,  even  though  these  involve 
something  of  a  Judicial  character.  Beg,  t. 
London  Qmnty  QmneU^  Hdwardei^  Em  parte^ 
15  B.  66  ;  71  L.  T.  638. 

Xaatlag  for  granting    Handar    Ahaolnte 

Privilafa — VotioaraAeti«n.] — At  a  meeting  of 
the  London  county  council  held  for  the  purpose 
of  hearing  appUcations  for  music  and  dancing 
lioencea,  upon  the  plaintifls  applying  for  a  renewal 
of  such  a  licence  for  a  place  of  entertainment 
Vjelonging  to  them,  the  defendant,  a  member 
of  the  cotincil,  stated  that  he  had  been  to  the 
place  in  question,  and  had  witnessed  a  most 
indecent  performance  there,  and  gave  that  as 
his  reason  for  voting  against  the  renewaL  In 
an  action  of  slander  brought  by  the  plaintifb  in 
respect  of  such  statement,  the  jury  found  a  verdict 
for  the  plaintifb  : — Held,  that  the  defendant 
was  not  entitled  to  absolute  immunity  from 
liability  for  the  words  spoken,  the  duties  of  the 
county  council  in  dealing  with  music  and  dancing 
licences  being  administrative  and  not  judicial : — 
Held,  also,  that  the  defendant  was  not  entitled 
to  notice  of  action  under  1 1  &  12  Vict,  c  44,  ss. 
8  and  9,  words  spoken  not  being  "  anything  done  " 
within  the  meaning  of  those  sections.  Jtoval 
Aqvarinm  v.  Parmnson^  61  L.  J.,  Q.  B.  409 ; 
[1892]  1  Q.  B.  431  ;  66  L.  T.  618  ;  40  W.  R. 
4r)0 ;  56  J.  P.  404— C.  A. 

Order  for  Transfsr  of  Part  of  Pariah— Power 
to  Amend  *<  Local  and  Personal  Art."] — The 
statute  9  Anne,  c.  22,  ci^eated  a  tax  upon  coals 
coming  into  the  port  of  London,  and  provided 
for  the  appointment  of  commissioners  for  the 
purpose  of  building  fif t^  new  churches  in  and 
about  London  and  finishing  Westminster  Abbey 
and  Greenwich  Hospital.  By  10  Anne,  c.  11, 
the  commissioners  were  empowered  to  purchase 
land  for  cemeteries  to  be  used  in  connection  with 
the  new  parish  churches ;  and  by  s.  4  it  was 
provided  tnat,  wherever  they  should  purchase  for 
the  cemetery  of  a  new  parish  a  piece  of  ground 
outBido  the  bounds  of  the  parish  the  ground  so 
jturchascd  should  henceforth  be  deemed  to  be 
jmrt  of  the  parish : — Held,  that  whether  the 
above  statutes,  regard  being  had  to  the  whole 
scope  of  them,  wero  "genei-al"  acts,  or  "local 
ancl  personal "  acts,  s.  4  of  the  latter  statute  was 
a  "  local  and  personal "  enactment  within  s.  59, 
sub-B.  6,  of  the  IjOqoX  Government  Act,  1888,  and 
that  therefore  a  county  council  could  under  s.  67 
amend  s.  4  of  10  Anne,  c.  11,  by  ordering  the 
rotransfer  of  a  cemetery  to  the  parish  of  which 
it  originally  formed  a  part.     if/v;.  v.  Zonditn 


Ommtf  Cbmneih  63  L.  J.,  Q.  B.  4 ;  [1893]  S 
Q.  B.  454  ;  4  B.  531  ;  69  L.  T.  580  ;  42  W:  B. 
1  ;  68  J.  P.  21— C.  A. 

ProkiMtian  to  County  CooaoiLI — Whether 
prohibition  lies  to  a  county  council  to  prevent 
them  from  making  such  an  order,  qnsare.    J6. 


Conaont  kov  giran.] — Where  a  new  street  was 
aUowed  by  the  metropolitan  board  of  works  to 
be  made  of  twenty  feet  in  width,  it  was  held  that 
the  consent  did  not  require  to  be  under  the  seal 
of  the  board.  PaddingUm  Vestry  v.  BramvoelL, 
44  J.  P.  816. 

Coati  of  Betvning  (MBoor — Bonni^  tzmns- 
tarred  from  Kent  to  London.]  —  The  London 
county  council  is  the  proper  authority  to  certify 
under  6  Vict.  c.  18,  s.  55,  for  the  costs  of  the 
returning  officer  who  prepares  the  registry  of 
parliamentary  voters  for  the  borough  of  Deptford 
(transferred  by  s.  40  of  the  Local  Government 
Act,  1888,  to  London),  notwithstanding  s.  92  of 
the  latter  act,  which  retains  it  in  the  county  of 
Kent  for  county  parliamentary  purposes.  "  Occu- 
pation voters,"  in  sub-s.  2  of  s.  92,  means  county 
occupation  voters,  and  not  those  for  a  parlia- 
mentary borough.  Wetter  v.  Chttim^  54  J.  P. 
441. 

2.  DI8TBICT  BOABDS  OF  WOBK8. 

Powera— Bates.]— The  effect  of  the  18  &  19 
Vict,  c  120,  is  to  substitute  districts  for  the 
parishes  of  which  they  are  composed,  for  all 
purposes  of  management,  taxation,  and  expendi- 
ture ;  not  for  purposes  of  management  only. 
The  rates  leviable  in  the  component  parishes, 
under  the  order  of  a  district  board,  are  raised 
for  the  benefit  of  the  whole  district,  though 
apportioned  between  the  parishes.  Prim&  &cie, 
the  rates  ought  be  apportioned  between  the 
parishes  according  to  their  respective  ratable 
value,  and  not  according  to  the  outlay  in  them 
respectively ;  subject  toaUowances,  at  the  discre- 
tion of  the  board,  in  cases  falling  within  s.  159. 
An  order  of  a  district  board  on  a  parish,  distin- 
guishing between  the  sums  required  for  sewerage 
and  for  other  expenses,  is  good  under  s.  158, 
and  is  final,  if  made  by  the  board  after  an  impar- 
tial exercise  of  the  discretion  given  to  it  by  s.  159  ; 
the  decision  of  the  board,  so  arrived  at,  as  to  the 
amount  proper  to  be  required  from  a  parish, 
being,  even  if  erroneous,  conclusive.  8t,  Bo- 
tolph^  Aldgate,  v.  W1t,iteehapel  Board  of  Worht, 
3  El.  &  EL  89  ;  29  L.  J.,  M.  C.  228  ;  6  Jur.  (N.  8.) 
1073  ;  2  L.  T.  504  ;  8  W.  R.  691. 

"Tower,  District  of."]— At  the  time  of 

the  passing  of  the  18  &  19  Vict.  c.  120,  there  was 
an  ancient  parish  called  the  precinct  of  the 
Old  Tower  Without,  adjacent  to  the  Tower  of 
London,  and  between  that  parish  and  certain 
parishes  in  the  city  of  London,  an  extra-parochial 

Slace  called  Great  Tower  HiU,  in  the  county  of 
[iddlesex,  and  partly  in  the  city  of  London. 
Great  Tower  HiU,  for  paving  and  lighting 
purposes,  was  vest^  in  trustees  under  a  local 
act,  who  had  power  to  make  rates.  By  18  &  19 
Vict.  c.  120,  s.  90,  all  the  powers  of  trustees  under 
local  acts  in  relation  to  paving,  lighting,  &c.,  any 
parish  in  schedule  B.  are  to  cease  to  be  so  vested, 
and  to  become  vested  in  the  board  of  works  for 
the  district.  In  schedule  B.,  part  1,  the  White- 
chapel  district  of  works  is  to  include  "  Tower, 
district  of."  There  was  no  known  district  of  that 
name : — Held,  that  it  was  intended  to  include 
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within  the  description  "Tower;  district  of,"  as 
well  the  area  of  Great  Tower  Hill  as  the  parish 
of  the  precinct  of  the  Old  Tower  Without ;  and 
that  since  the  18  &  19  Vict.  c.  120,  the  power  of 
trustees  under  the  local  act  had  ceased.  Reg.  v. 
Great  Tower  mil  (Trveteet^  14  L.  T.  792. 

Gompeniation  to  <<  OAoer ''  for  Lom  of  Offloe.] 

— ISj  s.  11  of  the  Metropolis  Management  (Plum- 
stead  and  Hackney)  Act,  1898,  every  officer  in 
the  service  of  the  district  boards  therein  men- 
tioned who  comes  within  the  scope  of  the  Super- 
annuation (Metropolis)  Act,  1866,  and  who  has 
suffered  pecuniary  loss  by  abolition  of  office  or 
by  diminution  or  loss  of  salary,  fees,  or  emolu- 
ments in  consequence  of  the  act  of  1893,  shall  be 
entitled  to  pecuniary  compensation : — Held,  that 
the  section  must  be  construed  to  mean  that  com- 
pensation shall  be  paid  to  any  of  the  seryants 
of  the  district  boardis  who  have  suffered  loss  in 
consequence  of  the  act.  Legg  v.  Stohe  NewiT^g^ 
ton  Vestry,  69  J.  P.  696. 

3.  Vestbies. 
a.  duaUfloatlon  of  Xombers, 

See  Local  Government  Act,  1894  (56  &  57 
Vict,  c  73). 

Bating — OocupatioB.] — By  s.  6  of  the  Metro- 
polis Lo^  Management  Act,  1855  (as  amended 
by  s.  8  of  the  Metropolis  Local  Management  Act, 
1856),  no  person  shall  be  capable  of  acting  or 
being  elected  as  a  vestryman  for  any  parish  unless 
he  occupies  premises  in  the  parish  of  a  ratable 
value  of  not  less  than  401.  The  defendant  was  the 
tenant  of  premises  which  appeared  in  the  rate- 
book as  of  the  ratable  value  of  1252.  He  sub-let 
a  portion  of  such  premises  and  occupied  the 
remainder.  The  portion  which  he  retained  in 
his  own  occupation  was  found  by  the  jury  to  be 
of  a  ratable  value  of  not  less  than  40/.,  but  was 
not  separately  assessed  in  the  rate-book.  The 
defendant  occupied  no  other  premises  in  the 
parish.  In  an  action  to  recover  penalties  from 
the  defendant  for  acting  as  a  vestryman  without 
being  duly  qualified : — Held,  that  the  defendant 
was  qualified  by  rating  and  occupation  to  act  as 
a  vestryman.  Gordon  v.  Williamson,  61  L.  J., 
Q.  B.  820  ;  [1892]  2  Q.  B.  459  ;  67  L.  T.  214 ;  40 
W.  R.  692  ;  57  J.  P.  166—0.  A. 

By  18  k  19  Vict.  c.  120  (Metropolis  Local 
Management  Act,  1855),  s.  6,  "  the  vestry  elected 
under  this  act  in  any  parish  shall  consist  of 
persons  rated  or  assessed  to  the  relief  of  the  poor 
upon  a  rental  of  not  less  than  402.  per  annum  ; 
and  no  person  shall  be  capable  of  acting  or  being 
elected  as  one  of  such  vestry  for  any  parish, 
unless  he  be  the  occupier  of  a  house,  lands,  tene- 
ments, or  hereditaments  in  such  parish,  and  be 
rated  or  assessed  as  aforesaid  upon  such  rental  as 
aforesaid  within  such  parish  "  : — Held,  that  to  be 
qualified  as  a  vestryman  under  the  act,  a  person 
must  be  the  occupier  of  real  property  in  the 
parish,  and  be  himself  rated  or  asse^ed  in  respect 
of  such  occupation  to  the  required  amount.  Mogg 
V.  Clark,  55  L.  J.,  Q.  B.  69  ;  16  Q.  B.  D.  79  ;  53 
L.  T.  890 ;  34  W.  R.  66 ;  50  J.  P.  342— C.  A. 

By  the  Metropolis  Management  Act,  1855,  s.  6, 
"  the  vestry  elected  under  this  act  in  any  parish 
shaU  consist  of  persons  rated  or  assessed  to  the 
relief  of  the  poor  upon  a  rental  of  not  less  than 
402.  per  annum  ;  and  no  person  shall  be  capable 
of  acting  or  being  elected  as  one  of  such  vestry 
for  any  parish,  unless  he  be  the  occapier  of  a 


house,  lands,  tenements,  or  hereditaments  in  such 
parish,  and  be  rated  or  assessed  as  aforesaid  upon 
such  rental  as  aforesaid  within  such  parish  "  : — 
Held,  that  a  person  is  not  qualified  under  this 
section  unless  he  occupies  the  premises  in  respect 
of  which  he  Is  rated.  Mogg  v.  Clarh(\b  Q.  B.  D. 
82)  foUowed.  Beg.  v.  Souiter,  60  L.  J.,  Q.  B.  71  ; 
[1891]  1  Q.  B.  57  ;  64  L.  T.  40  ;  39  W.  R.  65  ;  65 
J.  P.  229— C.  A. 

Joint  OoonpatioB.]  —  A  son  was  joint 

occupier  with  his  fiither  and  brother  of  heredita- 
ments in  a  metropolitan  parish  of  sufficient  value 
to  entitle  him  to  be  elected  vestryman ;  a  rate 
was  made  in  April,  1876,  upon  the  father  only  ; 
in  May  the  son  was  elected  vestryman  ;  an  objec- 
tion was  raised  to  his  return,  but  the  inspectors 
of  votes  declared  him  to  be  duly  qualified  and 
elected  ;  in  June  the  son  sat  and  voted  as  vestry- 
man ;  in  July  he  required  the  demand-note  of  the 
rate  made  in  April  to  be  altered  so  as  to  extend 
to  himself  as  well  as  to  his  father,  and  in  October 
he  jointly  with  his  father  paid  the  rate : — ^Held, 
that  the  son  in  May  was  neither  rated  nor  assessed 
within  the  meaning  of  the  Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict.  c.  120),  s.  6,  and 
was  not  qualified  for  election  as  vestryman  ;  that 
the  decision  of  the  inspectors  of  votes  as  to  his 
election  was  not  conclusive ;  that  by  sitting  and 
voting  as  vestryman  in  June  he  had  incurr^  the 
penalty  imposed  by  s.  64  for  acting  without 
qualification  ;  and  that  his  liability  to  the  penalty 
was  not  taken  away,  upon  the  subsequent  pay- 
ment of  the  rate,  by  the  Metropolis  Management 
Amendment  Act,  1856,  s.  4.  Ooodhew  v.  Williams, 
47  L.  J.,  C.  P.  313 ;  3  C.  P.  D.  382  ;  37  L.  T.  454  ; 
26  W.  B.  107— C.  A. 

Oeonpation  not  Penonal.]  — Where  a 

person  is  rat^  as  the  occupier  of  premises  of  the 
requisite  value  for  qualifying  for  the  office  of 
vestryman,  be  is  not  disqualified  from  election  to 
and  acting  in  such  office  merely  because  his 
personal  occupation  is  reduced  below  the  quali- 
fying  value  by  reason  of  his  having  sub-let  por- 
tions of  the  premises.  Hilton  v.  Maynes,  15  R. 
41. 

Losi  of  Qualifioation  during  OllLoe.] — By  s.  6 
of  the  Metropolis  Local  Management  Act,  1855, 
rating  and  occupying  are  necessary  qualifications 
for  election  to  the  office  of  vestryman.  By  s.  54, 
a  person  who  acts  as  a  member  of  any  board  or 
vestry  wiinout  being  qualified  by  rating  and 
occupation  is  liable  to  a  penalty  : — Held,  that  a 
vestryman  who  was  properly  qualified  at  the  time 
of  his  election  did  not  cease  to  be  a  member  of 
the  vestry  before  the  expiration  of  his  term  of 
office  because  he  had  ceased  to  occupy  a  house  in 
the  parish.  Beg.  v.  WiUiams,  Visger,  Bx  parte, 
64  L.  J.,  M.  C.  34  ;  43  W.  R.  140. 

Qno   Warranto.]  —  The   writ   of   quo 

warranto  will  not  lie  against  a  vestryman,  who 
has  ceased  to  be  qualifi^  unless  he  has  acted  as 
vestryman  since  disqualification,    lb, 

Xember  « interested  in  Contract  "—Penalty 
— Evidence.] — The  brother  of  the  defendant 
entered  into  a  contract  with  a  vestry  constituted 
under  the  Metropolis  Management  Act,  1855,  and 
in  order  to  enable  him  to  carry  it  out,  borrowed 
money  from  the  defendant,  who  by  way  of 
security  took  an  assignment  of  the  contract. 
Afterwards  the  defendant  was  elected  a  member 


1047 


METROPOLIS— Authorities. 


1048 


of  the  vestry.  An  action  for  penalties  having 
been  brought  against  the  defendant  for  acting  as 
member  of  the  vestry,  an  attendance-book  of  the 
members  signed  by  the  defendant  and  the  minute- 
book  of  the  vestry  containing  his  name  as  a 
member  in  attendance  were  put  in  as  evidence  at 
the  trial: — ^Held,  that  s.  54  of  the  Metropolis 
Management  Act,  1855,  applied  to  contracts 
made  as  well  before  as  after  the  election  of  a 
member,  and  that  the  defendant  was  "  interested  *' 
in  the  contract  in  question  within  the  meaning 
of  that  section ;  that  there  was  evidence  under 
s.  60  that  the  defendant  had  acted  as  member  of 
the  vestry ;  and  that  he  was  liable  to  penalties 
for  having  acted  after  he  had  "  ceased  "  to  be  a 
member.  ITunmngs  v.  WUliaTruon,  52  L.  J.,  Q.  B. 
416 ;  11  Q.  B.  D.  588  ;  49  L.  T.  861 ;  82  W.  R. 
267  ;  48  J.  P.  185—0.  A. 

Baakmptoy.] — A  churchwarden  of  a  parish 
named  in  schedule  B.  of  the  Metropolis  Local 
Management  Act,  1855,  is  a  member  of  the  vestry 
of  that  parish  within  the  meaning  of  s.  54,  and  is 
liable  to  a  penalty  if,  after  becoming  bankrupt, 
he  acts  as  a  member  of  such  vestry.  LefUy  v. 
Monnington,  48  L.  J.,  Ex.  548 ;  4  Ex.  D.  807  \  40 
L.  T.  850 ;  27  W.  B.  787. 

b.  Election  and  Uode  of  Proceedings. 

See  Local  Government  Act,  1894  (56  &  57 
Vict,  c  78). 

Parishioner,  who  it.] — Under  a  charity  scheme 
sanctioned  by  the  court,  by  which  a  parish  was 
empowered  to  elect  children  for  Christ^  Hospital, 
it  was  provided  that  no  child  should  be  eligible 
unless  bom  in  the  parish,  or  unless  his  parents 
or  one  of  them  should  be  or  should  have  been 
parishioners  or  a  parishioner  of  the  parish : — 
Held,  that  the  word  "  parishioner  "  must  be  taken 
in  its  ordinary  sense  of  a  person  occupying 
premises  which  are  liable  to  be  rated  in  the 
parish.  Etheringtony.  Wilson^  45  L.  J.,  Ch.  153  ; 
1  Ch.  D.  160 ;  33  L.  T.  652  ;  24  W.  R.  303. 

Therefore,  when  a  man  took  a  house  tempo- 
rarily, before  the  election,  for  the  purpose  of 
obtaining  a  qualification  for  his  son,  for  which 
he  paid  rent  and  rates,  and  his  son  was  elected 
by  the  parishioners : — ^Held,  that  the  qualification 
was  good,  and  the  election  valid.    Ih, 

See  also  Ecclesiastical  Law  (Vestby). 

Eleetion—Qoaliflcatloii  of  Elector— Honpaj- 
ment  of  Illegal  Bate.]— By  18  &  19  Vict.  c.  120, 
s.  16,  no  person  shall  oe  entitled  to  vote  in  any 
election  of  vestrymen  unless  he  has  paid  aU 
paixxihial  rates  due  from  him  at  the  time  of  so 
voting.  A  declaration  alleged  that  the  defendant, 
knowing  that  plaintiff  was  a  parishioner  entitled 
to  vote,  fraudulently  and  m^ciously  prevented 
him  from  exercising  his  franchise.  Plea  shewed 
a  rate  good  on  the  face  of  it,  and  alleged  that 
when  the  plaintiff  offered  to  vote  the  same  was 
due  from  him,  by  reason  whereof  he  was  not 
entitled  to  vote.  Replication,  that  the  rate  was 
for  defraying  expenses  for  which  a  rate  could  not 
legally  be  made,  so  that  the  rate  was  illegal  and 
void.  Rejoinder,  that  the  rate  was  valid  on  the 
face  thereof,  and  had  not  been  adjudged  illegal, 
nor  had  the  validity  of  it  been  questioned  in  any 
ecclesiastical  court : — Held,  that  a  parishioner  at 
the  election  of  vestrymen,  when  his  vote  was 
challenged  for  nonpayment  of  a  church  rate, 
might  shew  that  the  rate  was  not  due  from  him, 


being  illegal  and  void ;  and  therefore  thereplii 
tion  was  good,  and  the  rejoinder  bad.  Toser  v. 
Chad,  7  El.  &  BL  377  ;  26  L.  J.,  Q.  B.  151 ;  3 
Jut.  (N.8.)  774  ;  5  W.  R.  287— Ex.  Ch. 

iDjpeotori    of    Votes.  ]— Inspectors   of 

votes  for  the  election  of  vestrymen  have  autho- 
rity to  inquire  into  the  qualification  of  candidates, 
and  are  not  to  return  as  elected  any  person  who, 
although  he  may  have  a  majority  of  votes,  was 
not  qualified  at  the  time  of  the  election.  .Rosg^ 
Ex  parte,  7  El.  &  Bl.  954  ;  26  L.  J.,  Q.  B.  312  ; 
3  Jur.  (N.B.)  1302. 

BeAiMl  of  Vote.]— An  action  does  not 

lie   against   a    churchwarden    presiding  under 

18  &  19  Vict.  c.  120,  at  the  election  of  vestry- 
men and  auditors,  for  refusing  the  vote  of  a 
party  entitled  to  vote  for  vestrymen  and 
auditors,  or  for  refusing  to  allow  as  a  candidate 
a  party  entitled  to  be  candidate,  unless  malice  is 
alleged  and  proved.  Toser  v.  Child,  7  El.  &  Bl. 
377 ;  26  L.  J.,  Q.  B.  151 ;  3  Jur.  (N.B.)  774 ;  5 
W.  R.  287— Ex.  Ch. 

ObstmotioB  of  Voting.]- By  18  &   19 

Vict.  c.  120,  s.  21,  "if  any  person  knowingly 
personate  and  falsely  assume  to  vote  in  the 
name  of  any  parishioner  entitled  to  vote  in  any 
election  under  this  act,  or  forge  or  in  any  way 
falsify  any  name  or  writing  in  any  paper  pur- 
porting to  contain  the  vote  or  votes  of  any 
parishioner  voting  in  any  such  election,  or  by 
any  contrivance  attempt  to  obstruct  or  prevent 
the  purposes  of  such  election,  the  person 
so  offending  shall,  upon  conviction,  be  liable," 
&c.: — Held,  that  an  intentional  obstructing  of 
the  voting  by  actual  violence  is  an  offence 
within  the  act.  Buchmaster  v.  Reynolds,  13 
C.  B.  (N.8.)  63. 

Validity— <lao  Warranto.] — ^The  proce- 
dure by  quo  warranto  is  applicable  to  question 
the  validity  of  the  election  of  a  vestryman 
elected  under  the  provisions  of  the  Metropolis 
Management  Act,  1855.  Beg,  v.  Sotiiter^  60 
L.  J.,  Q.  B.  71 ;  [1891]  1  Q.  B.  57  ;  63  L.  T.  279  ; 
39  W.  R.  8  ;  55  J.  P.  229. 

Veitry  Hooting— Shew  of  Hands.]— By  18  & 

19  Vict.  c.  120,  s,  28,  the  duties  of  vestries  are 
to  be  performed  by  the  majority  present.  By  a 
by-law  made  pursuant  to  s.  202,  it  was  pro- 
vided that  all  questions  shall  be  determined  by 
a  shew  of  hands,  or  by  a  division,  if  demanded, 
with  the  names  recorded: — ^Held,  that  the 
division  or  poll  might  take  place  after  a  shew  of 
hands.    Tear  v.  Freehody,  4  C.  B.  (N.S.)  228. 


Xode  of  taking  Vote.] — ^A  burial  board 


appointed  under  the  15  &  16  Vict.  c.  85,  laid 
beiore  the  vestry  of  the  parish  a  proposal  that 
the  board  should  be  authorised  to  borrow  any 
sums  of  money  not  exceeding  20,000Z.  for  their 
purposes.  This  proposal  was  not  put  to  the 
vote  by  a  shew  of  hands,  but  was  met  by  an 
amendment,  that  the  matter  should  be  referred 
back  to  the  board  to  be  reconsidered ;  and  a 
shew  of  hands  being  taken  upon  this  amend- 
ment, it  was  carried  by  a  majority.  A  division 
was  then  demanded,  whereupon  the  chairman 
said  that  there  should  be  a  poll  upon  the  original 
proposal  and  the  amen^ent  together,  and 
that  the  votes  must  be  affirmatively  for  one  or  the 
other,  and  not  negatively  as  to  either,  and  that 
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no  further  amendment  oonld  afterwards  be 
received.  A  majority  of  aflftrmative  votes  were 
giyen  for  the  original  resolution: — Held,  that 
the  proceeding  was  too  informal  to  authorise  the 
burial  board  to  borrow  the  money ;  for  that  no 
shew  of  hands  having  been  taken  upon  the 
original  resolution,  it  could  not  properly  be  put 
to  the  poll,  having  regard  to  the  provisions  of 
the  special  act  regulating:  the  proceedings  of  this 
particular  vestry.  Held,  also,  that  the  manner 
of  putting  the  resolution  and  amendment  to  the 
poU,  and  requiring  only  affirmative  votes  ou 
each,  was  ii^orm^  because  the  majority  of 
votes  being  given  for  the  original  proposition 
did  not  prove  that  it  was  preferred  to  any  other, 
but  merely  to  that  particular  proposition  which 
had  been  put  as  an  amendment,  and  which  was 
not  a  direct  negative  of  it.  EU  v.  St  Mary^n^ 
Islington^  Burial  Board,  1  Kay,  449. 

A  "  division  "  of  a  vestry,  "  to  be  taken  in  the 
manner  prescribed  by  the  58  Geo.  3,  c.  69,"  may 
be  taken  by  a  poll  of  all  the  ratepayers,  such 
poll  being  an  adjournment  of  the  vestry.  At 
such  poll,  the  original  proposition  and  an  amend- 
ment inconsistent  with  it,  being  the  only  one 
proposed,  may  be  put  to  the  vote,  and  affirmative 
and  negative  votes  may  be  taken  upon  each,  and 
in  that  way  the  sense  of  the  voters  may  be 
ascertained.    2  b. 

Observations  upon  the  best  mode  of  taking 
the  opinion  of  a  meeting  upon  a  resolution  and 
amendment.    lb. 

The  proper  way  of  taking  the  vote  at  a  vestry 
is  by  a  poll,  the  meeting  being  adjourned  for 
that  purpose,  if  necessary  or  convenient.  I^Tiam 
Burial  Board,  In  re,  3  Jur.  (N.S.)  956. 

o.  Powers. 

Eleetion  of  Xinister.l—Where  the  right  of 
electing  the  minister  of  a  parish  had  b^n  by 
deed  vested  in  trustees  for  the  parishioners : — 
Held,  that  it  was  not  transferred  to  the  vestry, 
or  otherwise  affected  by  18  &  19  Vict.  c.  120,  or 
by  19  &  20  Vict.  c.  112.  Carter  v.  Oropley,  8 
De  G.  M.  &  G.  680 ;  26  L.  J.,  Ch.  246 ;  3  Jur. 
(N.S.)  171 ;  6  W.  B.  248. 

Appointmont  of  Ooyemon  and  Direeton  of 
the  Poor.] — ^A  parish  was  previously  to  18  &  19 
Vict.  c.  120,  and  19  &  20  Vict,  c  112,  governed 
by  local  acts  by  which  it  was  provided  that  the 
vestrymen  should  appoint  governors  and 
directors  of  the  poor,  who  should  make  out  the 
poor-rates  for  the  parish : — Held,  that  since  the 
passing  of  these  acts,  the  old  vestry  had  no 
longer  the  power  of  appointing  the  governors 
and  directors,  but  that  the  power  of  doing  so 
was  vested  in  the  new  vestry  by  virtue  of  18  &  19 
Vict.  c.  120,  8.  11,  or  19  &  20  Vict.  c.  112,  s.  3. 
Reg,  V.  Rendle,  1  B.  &  S.  64 ;  30  L.  J.,  M.  0. 135  ; 
7  Jur.  (N.S.)  1072  ;  9  W.  B.  666. 

Electioii  of  Almspeople.] — Under  a  deed  for 
the  foundation  of  a  charity,  the  right  of  electing 
almspeople  was  vested  *'  in  the  minister,  church- 
wardens, overseers  of  the  poor,  and  such  of  the 
parishioners  as  should  pay  taxations  to  the  poor, 
and  should  not  keep  inmates  or  poor  lodgers  ": — 
Held,  that  this  was  not  "a  duty,  power,  or 
privilege  relating  to  the  management  and  relief 
of  the  poor,  or  the  administration  of  any  money 
or  other  property  applicable  to  the  relief  of  the 
poor,"  within  19  &  20  Vict.  c.  112,  s.  3,  and  that 
the  right  of  electing  almspeople  was  not  trans- 


ferred to  the  new  vestry  appointed  under  that 
act.  Att.'Gen,  v.  Drapers'  6».,  4  Drew.  299  ;  27 
L.  J.,  Ch.  542 ;  6  W.  B.  357, 

EleotioB  of  Tn&Bteei  to  a  Charity.!— When  a 
decree  of  the  court  of  chancery  and  a  scheme 
framed  thereunder  gave  the  parishioners  and 
inhabitants  of  a  metropolitan  parish  in  vestry 
assembled  the  power  to  elect  new  trustees  of  a 
charity : — Held,  to  be  exercisable  by  a  vestry 
appointed  imder  18  &  19  Vict.  c.  120,  and 
19  &  20  Vict.  c.  112.  ffayle,  In  re,  31  L.  J., 
Ch.  612  ;  8  Jur.  (N.8.)  810 ;  7  L.  T.  18  ;  10  W.  B. 
577. 

Superannnation  AUowanoe  to  Offloer— Diioro- 
tion  of  Vestry.] — ^A  metropolitan  vestry  has  a 
discretion  under  29  Vict.  c.  31,  s.  1,  to  grant  or 
to  refuse  a  superannuation  allowance  to  a  retiring 
officer ;  but,  if  an  allowance  be  granted,  the 
vestry  has  no  discretion  as  to  the  amount,  which 
must  be  in  accordance  with  the  scale  prescribed 
in  s.  4.  Beg,  v.  St.  George' Jt,  Southwark,  56  L.  J., 
Q.  B.  652  ;  19  Q.  B.  D.  533 ;  35  W.  B.  841  ;  52 
J.  P.  6. 

A  metropolitan  vestry  has  a  discretion  under 
29  &  30  Vict.  c.  31,  s.  1,  not  merely  as  to  grant- 
ing or  refusing  a  superannuation  allowance  to  a 
retiring  officer,  but  also,  if  an  allowance  be 
granted,  as  to  the  amount,  subject  to  the  scale 
of  maximum  allowances  prescribed  in  s.  4.  Beg. 
V.  St.  Oeorge'M,  Southioark  (19  Q.  B.  D.  533), 
overruled.  A  vestry  in  declining  to  grant  a 
superannuation  allowance  to  a  retiring  officer 
were  influenced  by  the  idea  that  they  had  no 
discretion  as  to  the  amount : — Held,  that  the 
vestry  had  not  properly  exercised  their  discre- 
tion, and  that  a  mandamus  should  go  to  them  to 
consider  and  determine  the  application.  Beg. 
V.  St,  Panoras  Vestry,  59  L.  J.,  Q.  B.  244  ;  24 
Q.  B.  D.  371  ;  62  L.  T.  440 ;  38  W.  B.  311 ;  64r 
J.  P.  389— C.  A. 

Beftiial  of— Xajority  of  Yegtrj  pledged 

to  Tote  againat  Peniions.] — The  majority  of  the 
members  of  a  metropolitan  vestry  had  been 
elected  on  a  progranmie,  part  of  which  included 
the  voting  against  granting  pensions  to  salaried 
officials  of  tiie  vestiy.  On  an  application  by 
a  salaried  official  for  a  pension  the  vestiy 
appointed  a  committee  to  consider  and  report 
on  the  claim,  which  report  set  out  various  grounds 
why  a  pension  should  not  be  granted.  The  vestry 
adopted  this  report  and  refiused  the  application, 
whereupon  the  applicant  obtained  a  rute  calling 
upon  the  vestry  to  hear  and  determine  the 
matter  on  the  ground  that,  in  view  of  the  pledges 
of  the  majority  of  the  vestry,  the  discretion  of 
that  body  had  not  been  lawfully  exercised : — 
Held,  that  the  rule  should  be  discharged,  as  the 
question  had  been  properly  considered.  Reg,  v. 
Bromley  St.  Leonard  Vestry,  60  J.  P.  725. 

Speoial  Payment  to  Yeetry  Clerk.] — ^A  special 
payment  made  by  the  vestry  of  a  metropolitan 
parish  to  the  vestry  clerk,  and  ordered  to  be 
charged  upon  the  poor-rate,  for  preparing  the 
valuation  ust  required  by  the  Valuation  (Metro- 
polis) Act,  1869  (32  &  33  Vict.  c.  67),  was  dis- 
allowed by  the  poor-law  auditor,  on  the  ground 
that  the  preparation  of  the  list  was  among  the 
statutory  duties  of  the  vestry  clerk,  for  which 
he  was  remunerated  by  salary,  and  because  the 
charge  was  excessive,  there  being  nothing  to 
shew  the  payment  to  any  person  of  any  part  of 
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that  Bom  : — Held,  that  the  disallowance  must  be 
quashed,  for  there  was  nothing  in  the  Vestzy 
Clerks  Act  (13  &  14  Vict.  c.  67)  to  shew  that  the 
preparation  of  the  valuation  list  was  among  the 
general  duties  of  the  vestry  derk,  and  that,  with 
regard  to  the  alleged  excess  in  the  charge,  the 
claim  of  the  vestry  clerk  was  not  limited  to  his 
expenses,  and  it  did  not  appear  that  the  amount 
paid  was  not  a  reasonable  allowance  for  his 
work  and  outlay.  Heg,  v.  OiM^iberlege^  46  L.  J., 
M.  C.  214 ;  2  Q.  B.  D.  366  ;  36  L.  T.  700 ;  26 
W.  B.  606. 

B.  JURISDICTION. 
1.  Stbebts. 

ft.   Whftt  ftT6. 

"  Street."]— Though  the  word  " street"  may 
include  the  nouses  abutting  or  fronting  upon 
a  public  Uioronghfare,  as  well  as  the  actual 
roadway  or  footways,  yet  the  strict  and  primft 
facie  meaning  of  the*  word  "  street "  is  confined 
to  the  roadway  and  footways.  See  on  the  con- 
struction of  the  Holbom  Valley  Improvement 
Act,  1864.  London  Corporation  v.  Oalloway^  2 
De  G.  J.  &  S.  213.  S.  C,  in  H.  L.  35  L.  J., 
Ch.  477  ;  L.  R.  1  H.  L.  84  ;  12  Jur.  (N.B.)  747  ; 
14  L.  T.  865. 

In  Proviso  to  e.  6  of  Aet  of  1878.] — In 

the  proviso  to  s.  6  of  the  act  of  1878  "street" 
has  the  meaning  given  to  it  in  the  interpretation 
clause  (s.  260)  of  the  act  of  1855,  and  to  come 
within  the  exemption  of  the  proviso  it  must 
have  been  actually  formed  or  laid  out  for  the 
purpose  of  building  at  the  time  when  the  act  of 
1878  was  passed.  London  County  CouneU  v. 
MUehell,  63  L.  J.,  M.  C.  104  ;  10  R.  308. 

nnflnislied  Boad—LiabUity  to  Light.]— 

An  unfinished  road  (in  a  parish  mentioned  in 
schedule  TA)  of  18  &  19  Vict.  c.  Ji  20),  containing 
inhabited  houses  along  part  of  it,  communicated 
at  one  end  only  with  another  road  containing 
houses  placed  singly  at  long  intervals.  The  soil 
of  such  unfinished  road  was  private  property, 
and  the  road  itself  had  not  been  dedicated  to 
the  public  The  vestry  of  the  parish  refused  to 
light  the  road  under  s.  130 : — Held,  that  the 
vestry  was  not  bound  to  treat  the  road  as  a  street 
under  ss.  130,  260.  Meg,  v.  St.  Mary^  Itlington^ 
Vestry,  EL  BL  &  El.  743. 

Xewf— Sedioatioii  to  tlM  PubUo.]— A 

vestry  proposed  to  erect  a  public  urinal  in  a 
mews,  not  a  thoroughfare,  the  freehold  of  which 
was  in  the  plaintiff  as  trustees.  The  mews  had 
for  seventy  years  or  more  been  open  to  the  public 
at  all  times  ;  no  barrier  had  ever  been  put  across 
the  entrance.  The  mews  had  been  lighted, 
^eansed,  and  paved  by  the  vestiy  ;  nothing  had 
ever  been  paid  by  the  trustees  for  lighting, 
cleansing,  or  paving.  The  land  adjoiDing  the 
mews,  the  occupants  of  which  had  the  use  of  the 
mews,  was  in  lease  during  the  whole  period.  The 
lessees  had  applied  to  the  vestry  for  leave  to 
make  erections  upon  and  interfere  with  the  soil 
of  the  mews,  but  such  applications  were  made 
without  the  knowledge  of  the  trustees  : — Held, 
that  the  soil  of  the  mews  had  been  dedicated  to 
the  public,  and  it  was  a  "  street,"  being  a  high- 
way within  the  meaning  of  18  &  19  Vict.  c.  120, 
8.  88.  Ve'mon  v.  St.  Jam&f  Ventry^  49  L.  J., 
Ch.  130 ;  42  L.  T.  82.  Affirmed,  29  W.  R.  222— 
•C.  A. 


Open  Spaoe  in  Front  of  House.] — A. 

occupied  a  public-house  in  a  contiguous  line  of 
houses,  in  a  district  within  18  hL  19  Vict.  c.  120. 
Immediately  in  front  of  these  houses  was  a  public 
footway,  then  an  intermediate  space,  then  a  public 
carriage  way,  then  an  intermeoiate  space,  then  a 
public  footway  immediately  in  front  of  another 
line  of  houses,  facing  the  first-mentioned  line. 
The  intermediate  spaces  had  always  been  made 
use  of  by  the  owners  of  the  houses  opposite,  in 
such  manner  as  suited  their  respective  occupa- 
tloDs ;  in  some  instances  they  had  erected  per- 
manent structures,  and  A.,  whose  house  was  a 
public-house,  had,  before  the  act  came  into 
operation,  placed  in  the  intermediate  space 
opposite  to  his  house  a  permanent  horse-trougli, 
and  the  carts  of  his  customers  stood  on  that 
space  while  the  drivers  and  horses  were  resting ; 
he  had  also  put  there  movable  seats,  and  in 
summer  a  movable  shed,  and  had  fixed  sockets 
into  the  ground.  The  footway  was  always  left 
dear.  A.  paid  the  owner  of  the  soil  for  per- 
mission to  use  the  intermediate  space.  The  public 
passed  over  the  Intermediate  space  as  of  right, 
subject  to  the  user  of  it  by  the  owners  of  the 
houses.  Persons  wishing  to  get  from  the  foot- 
way to  the  carriage  road  did  so  without  objec- 
tion. The  vestry  elected  under  the  act  having 
removed  A.'s  shed  and  seats,  as  obstructions 
within  s.  120  : — Held,  that  the  act  did  not 
justify  them,  first,  because  the  intermediate 
space  was  not  part  of  a  street  within  the  mean- 
ing of  the  act ;  and,  secondly,  because  the  shed 
and  seats  were  not  projections  or  obstructions 
against,  or  in  front  of,  any  house  within  the 
meaning  of  the  act.  Le  Kete  v.  Mile  End  Old 
Town  Veetry,  8  El.  &  Bl.  1054  ;  27  L.  J.,  Q.  B. 
208  ;  4  Jur.  (N.S.)  660  ;  6  W.  R.  838. 

Xoaning  of— Statement  of  Caee.] — The 

Q.  Road  was  a  lane  340  feet  long  ;  there  were  no 
buildings  on  either  side  of  it,  except  four  houses 
at  one  part  of  it,  and  the  lane  was  bounded  on 
the  north  and  south  by  back  gardens  and  the 
backs  and  sides  of  houses.  In  proceedings  taken 
by  the  Fulham  board  of  works  for  the  pavinj^ 
of  the  lane  as  a  "new  street  '*  within  the  mean- 
ing of  the  metropolis  management  acts,  the 
magistrate  held  that  the  lane  was  not  a  "  street," 
and  refused  to  state  a  case,  as  he  considered  the 
question  one  of  fact : — Held,  that  the  question 
whether  the  lane  was  a  *' street^*  or  not  was 
a  question  of  fact  and  not  of  law,  and  that  the 
magistrate  could  not  be  compelled  to  state  a 
case.    Beg,  v.  Shell,  50  L.  T.  590 ;  49  J.  P.  68. 

Inoludei  Hew  Street.] — The  word  street 

in  the  Metropolis  Management  Amendment  Act, 
1862  (25  &  26  Vict.  c.  102),  s.  63,  includes  new 
streets  as  defined  by  s.  112,  as  well  as  old  streets. 
Sheffield  v.  Fulham  Board  qf  Worht,  1  Ex.  D. 
395. 

The  words  "  a  street "  in  s.  63  of  the  Metro- 
polis Management  Amendment  Act,  1862  (26  ft  26 
Vict.  c.  102),  include  "  new  streets  "  as  defined 
by  8.  112,  as  well  as  old  streets.  St,  Johrie, 
Hawpstead  v.  Cotton,  66  L.  J.,  Q.  B.  226 ;  12 
App.  Cas.  1 ;  66  L.  T.  1 ;  36  W.  R.  605  ;  61J.  P. 
340— H.  L.  (E.) 

"Hew  Street."]— The  words  "new  street," 
as  used  in  the  Metropolis  Management  Acts, 
18  &  19  Vict.  c.  120,  s.  105,  and  25  &  26  Vict, 
c.  102,  s.  77,  include  a  new  street  in  the  ordin- 
ary and  popular  sense  of  the  term.    Pound  v. 
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Plunutead  Board  of  Works,  41  L.  J.,  M.  C.  51  ; 
L.  R.  7  Q.  B.  183 ;  25  L.  T.  461  ;  20  W.  R.  177. 
•  Therefore,  a  country  lane  which  was  bounded 
by  hedges  and  fields  and  was  repaired  by  the 
(Mirish  time  out  of  mind  becomes  a  new  street 
within  tiie  meaning  of  those  statutes  when 
houses  are  built  along  the  sides  of  the  lane.  lb. 
The  definition  of  the  expression  '*  new  street" 
in  s.  112  of  the  Metropolis  Management  Act, 
1862,  includes  only  such  places  as  are  streets  in 
the  ordinary  sense  of  the  term,  and  does  not 
include  all  places  coming  within  the  definition 
•of  the  word  "  street "  in  s.  250  of  the  Metropolis 
Management  Act,  1856.  The  two  definitions 
•cannot  be  incorporated  for  the  purpose  of  deter- 
mining whether  a  particular  place  is  or  is  not  a 
"**new  street."  Art&r  v.  Hammenmith  Veitry, 
66  L.  J.,  Q.  B.  460  ;  [1897]  1  Q.  B.  646  ;  76  L.  T. 
390  ;  46  W.  R.  398 ;  61  J.  P.  279. 

Coimtrj  Lane.] — ^Prior  to  the  Metropolis 

Management  Act,  1855,  an  ancient  highway, 
which  was  a  country  lane  and  had  been  repaired 
by  the  parish  from  time  out  of  mind,  existed  in 
a  distrust  within  the  act ;  after  the  passing  of 
that  statute,  and  before  the  passing  of  the 
Metropolis  Management  Amendment  Act,  1862, 
twenty-one  houses  were  built  along  the  side  of 
the  lane,  seyeral  of  which  belonged  to  P. ;  after- 
wards ninety  houses  were  built  along  the  side  of 
the  lane.  K.  was  the  owner  of  the  soil  and  free- 
hold of  five  new  private  roads  leading  out  of  the 
lane  ;  but  he  had  no  exclusiye  occupation  or 
possession  of  them : — Held,  that  the  lane  after 
the  erection  of  the  houses  became  a  new  street 
within  the  meaning  of  the  acts  ;  that  P.  and  K. 
were  the  owners  of  land  abounding  or  abutting 
thereon,  and  that  they  were  liable  to  contribute 
to  the  expense  of  paving  the  same.  Pound  v. 
Plumttsad  Board  of  Works,  supra. 

Aneient  Bead   newly  built  on.] — ^The 

Harrow  road  is  an  ancient  road,  and  was  for- 
merly under  the  management  of  turnpike  trustees 
and  commissioners  until  1864,  when  the  vestry 
of  the  parish  took  charge  of  it  for  the  first  time. 
The  part  of  the  Harrow  road  eastward  of  Elgin 
road  had  been  built  over  for  many  years.  In 
1866  a  person  built  a  row  of  houses  called 
Frankfort  Terrace  on  the  side  of  the  Harrow  road 
•on  the  part  westward  of  Elgin  road.  There  was 
no  sewer  on  that  part  of  the  road,  but  sewer 
rates  had  been  levied  and  paid  in  respect  of  the 
land  adjoining  for  more  than  five  years  prior  to 
1856.  When  Frankfort  Terrace  was  built  the 
parish  constructed  a  sewer  in  that  part  of  the 
road,  and,  upon  its  completion,  the  vestry  appor- 
tioned the  whole  of  the  expense  of  it  upon  the 
owners  of  the  adjoining  land  under  25  &  26 
Yict.  c  102,  8.  52 : — ^Held,  that  the  vestry  was 
right,  and  that  the  road  built  upon  was  a  **  new 
street "  within  that  section  ;  and  that  the  owners 
of  the  adjoining  land  were  liable  to  be  assessed 
for  their  respective  portions  of  the  whole  ex- 

rse.    Sawyer  v.  Paddington  Vestry,  40  L.  J., 
C.  8 ;  L.  R.  6  Q.  B.  164 ;  23  L.  T.  662 ;  19 
W.  R.  96. 

Held,  also,  that  the  word  **  street  **  in  s.  53, 
did  not  apply  to  a  new  street  within  s.  52.  lb. 
But  see  St.  JohfCs,  Hampstead,  v.  Cotton,  56 
L.  J.,  Q.  B.  225  ;  12  App.  Oas.'l ;  56  L. T.  1 ;  34 
W.  R.  505  ;  51  J.  P.  340— H.  L.  (B.)  (bupra). 

Hlghwaj  ffubftontlally  bormded  by  Land 

— ^Vot  built  on  within  Twen^  Tears.]— A  road 


which  substantially  has  land  only  bounding  or 
abutting  upon  it,  and  upon  which  no  houses 
have  basn  built  within  twenty  years,  is  not  a 
new  street  within  the  meaning  of  s.  105  of  the 
Metropolis  Management  Act,  1855,  or  a.  77  of 
the  Metropolis  Management  Amendment  Act, 
1862.  The  owners  of  such  land  are  therefore 
not  liable  to  contribute  to  the  expenses  of  paving 
the  road.  Battersea  Vettry  v.  Palmer,  66  L.  J., 
Q.  B.  77  ;  [1897]  1  Q.  B.  220  ;  75  L.  T.  362 ;  45 
W.  B.  110  ;  60  J.  P.  774. 

Oaniage  Way  not  dodloatod  to   tho 

Fablio.] — In  the  Metropolis  Management  Act, 
1862  (25  k  26  Vict.  c.  102),  s.  112,  the  expression 
*^  new  street  **  is  not  confined  to  streets  dedicated 
to  the  public.  St.  Mary,  Islington,  Vestry  v. 
Barrett,  43  L.  J.,  M.  C.  85  ;  L.  R.  9  Q.  B.  278  ; 
80  L.  T.  11  ;  22  W.  R.  402. 

There  were  houses  on  both  sides  of  a  road,  the 
footpaths  of  which  on  each  side  had  been  paved 
by  tne  vestry  of  the  parish,  and  were  used  by  the 
public.  The  carriage  way  had  never  been  dedi- 
cated to  the  public  ;  the  vestry  paved  the  car- 
riage way,  and  sought  to  recover  the  expense 
from  the  owner  of  the  houses  under  18  &  19  Vict, 
c.  120,  8.  105,  on  the  ground  that  the  carriage 
way  was  a  new  street : — Held,  that  although  the 
carriage  way  had  not  been  dedicated  to  the 
public,  it  was  a  new  street  within  25  k  26  Vict, 
c.  102,  s.  112  ;  and  that  the  owner  was  liable  to 
pay  the  expense  of  paving  it  under  18  &  19  Yict. 
c.  120,  s.  105.    lb. 

Way  over  a  Bridge.] — A  railway  com- 
pany agreed  by  articles  dated  12th  June,  1868, 
with  a  water  company,  to  build  a  bridge  to  be 
devoted  to  the  use  of  the  public,  in  which  bridge 
the  water  company  might  lay  its  pipes.  The 
bridge  was  built  and  used  by  the  public  for 
eighteen  months.  By  an  indenture  of  28tU 
December,  1871,  the  railway  company  cove- 
nanted with  the  water  company  to  retain  the 
possession  of  the  bridge  (subject  to  the  user 
thereof  by  the  public)  under  its  control.  The 
vestrjr  of  the  district  paved  the  road  of  which 
the  district  formed  part :— Held,  that  the  dedi- 
cation of  the  bridge  to  the  use  of  the  public 
might  be  inferred  ;  that  the  roadway  over  it  was 
a  new  street  within  the  18  &  19  Vict.  c.  120,  and 
that  the  railway  company  was  liable  to  contri- 
bute to  the  paving  of  the  road.  North  London 
By.  V.  ^.  Mary,  Islington,  Vestry,  27  L.  T.  672  ; 
21  W.  R.  226. 

Jnrisdiotion  of  Magiitrate — Power  to 

review  Deoision.] — ^A  metropolitan  police  magis- 
trate, on  a  summons  for  an  order,  under  18  &  19 
Yict.  0.  120,  ss.  105,  226,  upon  the  proprietor  of 
houses  in  D.,  alleged  to  be  a  new  street  within 
the  metropolis,  for  his  share  of  the  expenses  of 
paving  it,  after  hearing  the  parties  and  their 
evidence,  dismissed  the  summons  on  the  ground 
that  D.  was  not  a  new  street  within  the  meaning 
of  the  enactment,  because  it  was  an  old  highway. 
A  rule,  calling  on  him  to  hear  and  adjudicate  on 
the  complaint,  was  obtained,  with  a  view  of 
obtaining  the  decision  of  the  court,  that  D.  might 
be  a  new  street  within  18  &  19  Yict  c.  120, 
s.  105,  though  it  was  an  old  highway  : — ^Held,  by 
Lord  Campbell,  C.J..  Wightman  and  Crompton, 
JJ.,  that  the  court  could  not  inquire  whether 
the  magistrate  came  to  a  right  conclusion  or  not, 
but  only  whether  he  had  adjudicated ;  and,  they 
being  of  opinion  that  he  had  done  so,  the  rule 
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WA8  discharged  without  any  expression  of  opinion 
as  to  wheuer  he  was  right  or  wrong  in  his 
constraction  of  the  act.  Erie,  J.,  dissentiente, 
and  holding  that,  as  the  magistrate  coald  not 
safely  proceed  unless  D.  was  a  new  street,  his 
decision,  that  it  was  not,  was  such  as  to  give  the 
court  jurisdiction  to  determine  whether  he  was 
right  or  wrong  in  that  decision.  Beg,  y.  Day- 
man, 7  EL  &  Bl.  672 ;  26  L.  J.,  M.  C.  128 ;  8  Jur. 
(N.8.)  744  ;  5  W.  B.  578. 

A  magistrate  having,  upon  the  construction  of 
the  6th  rule  of  s.  26  of  18  ac  19  Vict.  c.  122, 
decided  that  a  certain  place,  being  a  row  of 
houses  forming  part  of  a  line  of  thoroughfare, 
was  a  street,  the  court  declined  to  interfere 
with  his  decision.  Netvman  v.  Bakery  8  G,  B. 
(N.S.)  200. 

Seadwaj  dosed  by  Gate.] — ^The  line  of 

houses  adjoining  the  road  terminated  at  the  east 
end  of  the  bridge,  while  after  crossing  the  bridge 
there  was  but  one  cottage,  and  the  roadway 
ceased  to  be  a  public  thoroughfare,  being  closed 
by  a  private  gate.  A  small  portion  of  the  slope 
of  the  cutting  abutted  on  the  road,  between  the 
west  end  of  the  bridge  and  the  private  gate : — 
Held,  that  the  railway  company  were  not  liable 
to  contribute  to  the  paving  of  the  road,  as  it 
ceased  at  the  eastern  extremity  of  the  bridge  to 
be  a  "  new  street "  within  the  meaning  of  the 
act.  X.  B.  Jj"  S.  C.  Ry,  v.  St,  6Hles,  Cambenoell, 
Vettry,  48  L.  J.,  M.  C.  184 ;  4  Ex.  D.  239 ;  41 
L.  T.  162. 

Bead  and  Footway.]— A  footway  adjoin- 
ing a  road  has  been  paved  by  the  public  authori- 
ties and  the  expenses  charged  to  the  ratepayers 
generally.  In  1890  the  public  authorities 
declared  the  whole  roadway  a  "new  street" 
and  proceeded  to  pave  the  same  and  apportion 
the  expense  to  the  adjoining  frontages.  The 
appellaiit,  one  of  the  frontagers,  objected  to  pay 
on  the  ground  that  the  footway  having  been 
taken  over  and  repaired  at  the  public  expense 
before  the  Metropolis  Management  Amendment 
Act,  1862,  was  not  a  '*new  street"  within  s.  112 
of  that  act.  The  magistrate  found  the  tar-paving 
to  be  temporary  work : — Held,  that  the  footway 
so  taken  into  charge  with  the  roadway  was  a 
"new  street"  within  s.  112,  and  that  the  public 
authorities  were  entitled  to  treat  the  footway 
and  roadway  as  a  whole.  WtUan  v.  St.  CHlet, 
Camherwell,  61  L.  J.,  M.  C.  3  ;  [1892]  1  Q.  B.  1 ; 
65  L.  T.  790  ;  40  W.  R.  41 ;  56  J.  P.  167. 


Old  Highway— Erection  of  Bnildlngi — 
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Paving  Expenses.]  —  The  expression  "new 
street"  in  s.  105  of  the  Metropolis  Manage- 
ment Act,  1855,  is  not  limited  by  the  defini- 
tion of  "new  street"  in  s.  112  of  the  Metro- 
polis Management  Amendment  Act,  1862,  and 
includes  a  new  street  in  the  popular  sense  of 
the  term  ;  therefore,  an  ancient  country  highway 
may  become  a  new  street  in  the  popular  sense 
where  buildings  have  been  erected  on  the  front- 
age either  shortly  before  or  after  the  Metropolis 
Management  Act,  1855,  came  into  operation, 
and,  being  a  "new  street"  within  s.  105,  the 
expenses  of  paving  such  new  street  arc  charge- 
able upon  the  owners.  Pound  v.  PluiMtead 
Board  of  WorJa  (L.  R.  7  Q.  B.  183)  followed. 
St.  Gilety  Camhertcell  v.  Crystal  Palace  Co.,  61 
L.  J.,  Q.  B.  802 ;  [1892]  2  Q.  B.  38 ;  66  L.  T. 
840  ;  40  W.  R.  648  ;  57  J.  P.  5— C.  A. 
A  road,  formerly  a  turnpike  road,  which  after 


the  turnpike  trust  has  expired  becomes  by  the 
erection  of  houses  on  its  side  a  new  street  within 
the  ordinary  meaning  of  the  words,  is  not  pre- 
vented from  being  a  new  street  within  the 
metropolis  management  acts,  by  the  mere  tiict 
that  repairs  to  the  footway  of  a  temporary 
character  have  been  undertaken  by  the  vestry. 
Davie  v.  Oreenwich  Board  of  WorJte,  64  L.  J., 
M.  C.  257 ;  [1895]  2  Q.  B.  219 ;  14  R.  552 ;  72 
L.  T.  674 ;  59  J.  P.  617— C.  A. 

"Street  for  Foot  Tral&o  only."]  —  See 
Metropolitan  Board  of  Works  v.  Seaman  and 
London  Cownty  Council  v.  Davie,  post,  coL  1059* 

*' Street  for  Carriage  or  Foot  Traffic."]— See 
Wood  V.  London  County  Council,  post,  col.  1059. 

«  Existing  Street "— Projecting  Fenoe.]— The 
appellant  was  the  owner  of  a  house  and  garden 
abutting  upon  an  old  public  carriage  way.  The 
house  of  the  appellant  as  well  as  several  others 
were  erected  on  either  side  of  the  road  prior  to- 
the  passing  of  the  Metropolis  Management  Act, 
1878.  In  1889  the  appellant  pulled  down  the 
wall  that  separated  his  garden  from  the  road  ancfi 
erected  a  new  fence  a  few  feet  further  back  from 
the  road ;  he  subsequently  commenced  to  build 
shops  upon  the  site  of  the  garden,  and  extendec> 
his  boandary  fence  to  its  original  position,  which 
was  less  than  the  prescribed  distance  from  the 
centre  of  the  roadway  within  the  meaning  of 
s.  6  of  the  above  act : — Held,  that  the  road  was. 
an  "existing  street"  within  that  section,  and 
therefore  that  the  appellant  could  not  be 
required  to  set  back  his  boundary  fence.  JSlli^ 
V.  London  County  Council,  67  L.  T.  558;  57 
J.  P.  24. 

Closing  of  Passage— *<Beeoptaolo  for  Filth."] 
— At  a  special  session  of  justices  held  under  s.  7^ 
of  57  Geo.  3,  c.  29  (local  and  personal),  an  appli- 
cation for  an  order  to  close  a  certain  passage  was- 
refused  solely  on  the  ground  that  there  was  no- 
jurisdiction  to  make  the  order,  because  it  did  not 
appear  that  the  passage  was  in  fact  "  a  harbour 
or  receptacle  for  filth  and  rubbish"  within  the 
meaning  of  the  preamble  to  the  said  section  : — 
Held,  that  the  construction  put  upon  the  section 
by  the  justices  was  erroneous,  for  its  meaning 
was  to  give  them  jurisdiction  if  the  passage  was- 
likely  to,  or  might  possibly  become,  a  har^ui  or 
receptacle  for  fiith  and  rubbish.    Beg.  v.  Cloeu,. 
64  L.  T.  90  ;  55  J.  P.  310. 

"  Pavement  "—Tramway.] — ^A  tramway  is  not 
a  pavement  of  a  street,  and  consequently  not 
within  the  powers  conferred  on  vestries  by 
18  &  19  Vict.  c.  120,  s.  98.  Beg.  v.  Train,  2* 
B.  &  S.  640  ;  3  F.  &  F.  22  ;  31  L.  J.,  M.  C.  169  ;, 
8  Jur.  (NA)  1151 ;  10  W.  R.  539 ;  9  Cox  C.  C. 
180. 

b.  Property  in. 

Paramount  Bights  reserved  by  Owners.] — 

The  provisions  of  the  highway  acts  and  the 
metropolis  local  management  act,  so  tar  as- 
they  apply  to  roads  or  streets,  are  subordinate  to 
the  paramount  rights  reserved  by  the  owner. 
St.  Mary,  Newington,  Veetry  v.  Jacobs,  41  L.  J., 
M.  C.  72 ;  L.  fi.  7  Q.  B.  47 ;  25  L.  T.  800 ;  20' 
W.  R.  249. 


Street  TMting  in  Board— Disused 

The    96th    section    of    the    Metropolis   Local. 
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Management  Act,  1855,  provides  that  "all 
streets  being  highways,  and  the  pavements, 
stones  and  other  materials  thereof  shall  vest  in 
and  be  under  the  management  of  the  vestry  or 
district  board  of  the  parish  or  district  in  which 
such  highways  are  situate  "  : — Held,  that  what 
"vests"  in  the  board  or  vestry  is  a  "street 
being  a  highway,"  that  is,  the  street  if  and  so 
long  as  it  is  a  highway ;  and  accordingly  when 
a  street  ceases  to  be  a  highway  by  being  stopped 
up  or  diverted  or  turned,  and  another  suc^ti- 
tuted  in  lieu  thereof,  the  original  limit  for  which 
the  street  vested  having  arrived,  the  street  ceases 
to  be  vested  in  the  board  or  vestry,  and  no 
words  of  defeasance  or  divesting  are  necessary. 
Although  there  is  an  estate  or  interest  in  the 
material  thing — some  portion,  including  the  sur- 
face of  the  soil  over  which  the  street  extends — 
that  estate  or  interest  is  limited  by  reference  to 
the  period  for  which  it  is  used  in  a  particular 
way.  The  duration  or  period  of  the  estate  is 
that  during  which  the  street  is  used  as  a  high- 
way; and  as  future  streets  when  they  become 
highways  will  be  vested  in  the  board  or  vestry, 
so  existing  streets  when  they  cease  to  be  high- 
ways cease  to  be  Tested,  the  period  of  the  estate 
vested  in  the  public  body  having  ceased  when 
the  purpose  for  which  the  streets  were  so  vested 
has  ceased.  The  96th  section  gives  to  these 
public  bodies,  over  and  above  the  easement  of 
passage  which  the  public  possess  and  the  powers 
of  control  and  management  of  the  roads  which 
the  surveyor  of  highways  possessed  under  the 
Highways  Act,  such  right  of  property  and  such 

C^essory  right  in  the  streets  as  to  enable  these 
ies  to  maintain  actions  in  respect  of  that 
property  or  possessory  right.  Coverdale  v. 
Charlton  (4  Q.  B.  D.  101)  explained.  RolU 
V.  St,  Oeorge,  Simthwark  Vegtryy  49  L.  J.,  Ch. 
691  ;  14  Ch.  D.  785  ;  43  L.  T.  140  ;  28  W.  R.  867  ; 
44  J.  P.  680— C.  A. 

Dedication  —  Boadway  OTor  a  Bridge.]  —  A 

railway  company  agreed  by  articles  dated  12th 
June,  1868,  with  a  water  company,  to  build  a 
bridge  to  be  devoted  to  the  use  of  the  public,  in 
which  bridge  the  water  company  might  lay  its 
pipes.  The  bridge  was  built  and  used  by  the 
public  for  eighteen  months.  By  an  indenture  of 
28th  December.  1871,  the  railway  company  cove- 
nanted "with  the  water  company  to  retain  the 
possession  of  the  bridge  (subject  to  the  user 
thereof  by  the  public)  under  its  controL  The 
vestry  of  the  district  paved  the  road  of  which 
the  district  formed  part : — Held,  that  the  dedi- 
cation of  the  bridge  to  the  use  of  the  public 
might  be  inferred  ;  that  the  roadway  over  it  was 
a  new  street  within  the  18  &  19  Vict.  c.  120,  and 
that  the  railway  company  was  liable  to  contri- 
bute to  the  paving  of  the  road.  Ntrrth  London 
By.  V.  St.  Mary,  Itlington,  27  L.  T.  672 ;  21 
W.  R.  226. 

Overhead  Wires.] — By  the  Metropolis  Manage- 
ment Act,  1855,  6.  96,  "  all  streets,  being  high- 
ways, shall  vest  in  and  be  under  the  management 
and  control  of  the  vestry  or  district  board  of  the 
parish  or  district  in  which  such  highways  are 
situate."  Defendants,  a  telephone  company, 
fixed  a  telephone  wire  to  a  chimney,  and 
stretched  it  across  a  street,  which  was  vested  in 
plaintiffs  as  the  district  board,  at  a  height  of 
about  thirty  feet  from  the  ground.  Plaintiffs 
brought  an  action  for  an  injunction  to  restrain 
defendants  from  keeping  up  the  wire : — Held, 
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that  what  was  vested  in  plaintiffs  was  the  pro- 
perty in  the  surface  of  the  ground,  together  with 
as  much  space,  both  above  and  below  the  surface, 
as  amounted  to  the  area  of  ordinary  user :  and 
that  as  the  wire  in  question  was  above  this  area, 
and  was  not  shown  to  be  dangerous,  so  as  to 
amount  to  a  nuisance,  plaintiffs  were  not  entitled 
to  an  injunction : — Held,  also,  that  defendants 
did  not  require  plaintiffs'  consent  under  26  &  27 
Vict.  c.  112,  8.  12,  to  entitle  them  to  place  the 
wire  across  the  street.  Wandsworth  Board  of 
Works  V.  United  Telephone  Co.,  53  L.  J.,  Q.  B. 
449 ;  13  Q.  B.  D.  904  ;  51  L.  T.  148  ;  32  W.  R. 
776  ;  48  J.  P.  676— C.  A. 

Yauzhall  Bridge — Street  Lamps.]— By  a  local 
lighting  and  paving  act,  the  property  in  the 
lamps  along  the  road  and  on  half  of  Vauxhall 
Bridge  is  vested  in  commissioners ;  and  the 
obligation  to  light  the  road  and  half  the  bridge 
is  transferred  from  the  bridge  company  to  the 
commissioners;  and  by  18  &  19  Vict.  c.  120, 
ss.  90,  93,  the  property  in  such  lamps  and  the 
obligation  to  light  the  bridge  are  transferred 
from  the  commissioners  to  the  vestry  of  Lam- 
beth. Reg.  V.  Lambeth  Vestry,  3  B.  &  8.  1 ;  31 
L.  J.,  Q.  B.  252  ;  9  Jur.  (N.8,)  48  ;  6  L.  T.  644. 

o.  Formation  and  Alteration  of. 

Laying  ont-rThrongli  Ck>mmiiiLioatioii.] — ^A 
private  act  (53  &  54  Vict.  c.  ccxliii.),  s.  35, 
provides  as  follows  :  "  No  road,  passage,  or  way, 
which  will  not  directly  communicate  at  both 
ends  with  a  public  carriageway,  shall  be  formed 
or  laid  out  as  a  public  carriageway  without  the 
consent  in  writing  of  the  council,"  that  is,  the 
London  County  Council,  and  the  section  goes  on 
to  say  that,  "  in  giving  their  consent  the  council 
may  prescribe  all  such  conditions  as  they  may 
think  fit,  provided  always  that,  in  case  any 
person  .  .  .  considers  that  any  conditions  of  the 
council  are  unreasonable,  such  person  may  serve 
notice  of  appeal  .  .  .  and  such  appeal  shall  stand 
referred  to  an  arbitrator  .  .  .  whose  decision 
shall  be  finaL"  The  new  road  in  question  pur- 
ported not  to  communicate  between  two  different 
streets,  but  it  did  not  purport  to  lead  out  of  one 
street,  and  after  going  round  some  distance  to 
come  back  again  into  the  same  street : — Held, 
that  the  appellants  should  have  been  satisfied  if 
the  new  road  in  question  was  shown  to  be  about 
to  come  back  again  into  the  same  street,  there 
being  no  evidence  that  the  new  road  was  not 
going  to  return  to  the  same  street ;  that,  as  to 
the  consent  of  the  council  to  allow  respondents  to 
continue  their  road  being  required,  such  construc- 
tion of  the  section  would  make  it  almost  impossible 
to  develop  a  building  estate.  London  County 
Council  V.  Edmundson,  66  L.  T.  200 ;  56  J.  P.  343. 
And  see  cases,  infra,  col.  1060. 

Consent  of  Diitrict  Board  to  Excava- 

tiona.] — ^A  landowner  having  obtained  the  con- 
sent of  the  London  County  Council  to  lay  out  a 
new  street  for  building,  and  the  consent  of  the 
district  board  of  works  to  construct  a  sewer 
running  down  and  below  it  with  gullies  and 
house-drains,  sent  sections  to  the  district  board 
of  works  showing  the  excavations  he  proposed 
to  make,  with  a  request  that  the  boani  would 
inform  him  of  the  conditions  they  deemed  it 
necessary  to  impose  upon  him  in  excavating. 
The  board  replied  that  they  had  resolved  to 
refuse  their  approval  of  the  excavation  of  any 
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gravel  or  subsoil  beyond  what  was  necessary  to 
level  or  form  a  foundation  for  paving  the  street : 
— Held,  that  upon  the  true  construction  of  the 
2nd  clause  of  s.  6  of  the  Metropolis  Manage- 
ment Amendment  Act,  1890,  the  only  power 
given  to  a  district  board  of  works,  where  a  street 
had  been  laid  out,  was  to  impose  conditions,  and 
that  the  board  had  no  power  to  place  their  veto 
upon  excavation.  Wandsworth  Board  of  Works 
v.  Bird,  61  L.  J.,  M.  C.  97;  [1892]  1  Q.  B. 
481;  66  L.  T.  376;  40  W.  R.  464  ;  66  J.  P. 
280. 

"For   Foot   Traffic    only,"] — Artizans' 

dwellings,  comprising  twenty-six  tenements, 
accommodating  about  260  persons,  were  built, 
opening  on  an  approach  100  feet  long  and 
sixteen  feet  wide,  entered  from  a  public  street 
through  a  gateway  ten  feet  wide,  over  which  one 
of  the  buildings  was  carried.  A  roadway  had 
previously  existed  on  the  site,  with  warehouses 
abutting  thereon,  and  the  gateway  included  the 
site  of  a  former  gateway,  which  had  been  pulled 
down  and  altered  to  a  greater  width.  The 
approach  did  not  afford  communication  with  any 
other  public  street,  and  was  for  the  sole  use' and 
convenience  of  the  tenants  of  the  dwellings,  to 
the  exclusion  of  the  public,  no  right  of  way  over 
the  same  having  ever  been  dedicated  to  or  used 
by  the  public  at  large  : — Held,  that  the  approach 
had  not  been  laid  out  as  "a  street  for  foot 
traffic  only"  within  the  meaning  of  s.  8 
of  the  Metropolis  Management  and  Building 
Acts  (Amendment)  Act,  1882  (45  Vict.  c.  14),  so 
as  to  require  the  sanction  of  the  Metropolitan 
Board  of  Works  to  the  laying  out  tnereof. 
Metropolitan  Board  of  Works  v.  Nathan^  64 
L.  T.  423  ;  34  W.  R.  164 ;  60  J.  P.  602. 

Where  a  space  or  passage  Is  formed  for  the  sole 
purpose  of  giving  access  to  artisans*  dwellings 
from  a  public  street,  such  space  or  passage  is 
not  necessarily  •*a  street  for  foot  traffic  only" 
within  the  meaning  of  ss.  7  &  8  of  the  Metropolis 
Management  and  Building  Acts  (Amendment) 
Act,  1882.  London  Connty  Council  v.  Davis,  64 
L.  J.,  M.  C.  212  ;  16  R.  509  ;  43  W.  R.  674  ;  69 
J.  P.  583. 


ft 


For  Carriage  or  Foot  Traffic."]— The 
appellant  was  erecting  mansions  (containing 
flats)  in  the  form  of  a  quadrangle.  There  was 
only  one  entrance  to  tlie  quadrangle,  which  was, 
in  fact,  the  courtyard  of  the  mansions.  This 
entrance  was  closed  by  means  of  iron  gates,  and 
was  for  the  convenience  of  the  tenants  of  the 
flats  and  those  visiting  them,  with  or  without 
carriages.  The  public  at  large  were  entirely 
excludwi : — Held,  that  the  appellant  had  not 
commenced  to  form  or  lay  out  a  "street  for 
carriage  or  foot  traffic"  within  the  meaning  of 
fis.  7  and  8  of  the  London  Building  Act,  1894. 
Wood  V.  London  County  Council,  64  L.  J.,  M.  C. 
276 ;  15  R.  569 ;  73  L.  T.  313 ;  44  W.  R.  144 ; 
69  J.  P.  615. 

Width  of  Roadi  to  be  Laid  ont  for  Bnilding.] 
—By  25  &  26  Vict.  c.  102,  s.  98,  no  existing 
road,  passage,  or  way,  being  of  a  less  width  than 
forty  feet  shall  be  hereafter  formed  or  laid  out 
for  building  as  a  street  for  the  puri)0ses  of 
carriage  trattic,  imless  such  road,  passage,  or  way 
l)e  widened  to  the  full  width  of  forty  feet ;  the 
measurement  to  be  taken  half  on  either  side 
from  the  centre  or  crown  of  the  roadwav  to  the 
cxt<:'nial  wall  or  front  of  the  house,  or  to  the 


fence  or  boundary  of  the  forecourt,  if  any: — 
Held,  that  this  provision  did  not  apply  where 
the  buildings  abutted  in  the  rear  upon  an  old 
lane  of  less  width  than  forty  feet.  Metropolitan 
Board  of  Works  v.  Cox,  19  C.  B.  (N.S.)  446. 

<<  Open  at  both  Ends."]— By  the  Metro- 


polis Management  Act,  1862  (25  &.  26  Vict,  c 
102),  s.  98,  no  road  being  of  less  width  than  forty 
feet  shall  hereafter  be  formed  or  laid  out  for 
building  as  a  street  for  the  purposes  of  carriage 
traffic  unless  such  road  be  widened  to  the  full 
width  of  forty  feet,  or  for  the  purposes  of  foot 
traffic  only  unless  such  road  be  widened  to  the 
full  width  of  twenty  feet,  "or"  unless  such 
streets  respectively  shall  be  open  at  both  ends  : 
— Held,  that  such  street  must  be  of  the  width 
prescribed  and  be  also  open  at  both  ends. 
Metropolitan  Board  of  Works  v.  Steed,  61  L.  J., 
M.  0.  22 ;  8  Q.  B.  D.  445 ;  46  L.  T.  611  ;  30 
W.  R.  891 ;  46  J.  P.  199. 

The  appellants  being  owners  of  a  plot  of  land 
abutting  on  the  thoroughfare  in  the  metropolis, 
laid  out  a  road  for  building  as  a  new  street  for 
carriage  traffic,  and  erected,  at  the  junction 
thereof  with  the  thoroughfare,  certain  piers  with 
the  intention  of  hanging  gates  thereon  for  the 
purpose  of  excluding  the  public,  without  the 
consent  of  the  Metropolitan  Board  of  Works  or 
their  successors.  The  road  in  question  had  never 
been  dedicated  to  or  used  by  the  public.  The 
appellants  were  summoned  before  a  magistrate, 
and  convicted  for  having  laid  out  a  new  street, 
with  an  entrance  thereto  not  of  the  full  width  of 
such  street  nor  open  from  the  ground  upwards, 
contrary  to  18  &  19  Vict.  c.  120,  and  a  by-law 
made  thereunder,  and  to  s.  98  of  25  k  26  Vict, 
c.  102.  Subsequently,  the  appellants  were  sum^ 
moned  befoie  a  magistrate  and  convicted  for 
permitting  the  said  road  to  be  continued,  formed 
and  laid  out  for  a  certain  number  of  days,  not 
being  open  at  both  ends  from  the  ground  upwards 
as  directed  by  the  said  statute  and  by-law: 
— Held,  that  this  conviction  was  right.  J)aw  v. 
London  County  Council,  69  L.  J.,  M.  C.  112  ;  62 
L.  T.  937  ;  64  J.  P.  602. 


Consent  of  Board — How  given.] — B^  was 


the  owner  of  a  house,  which  had  its  tront  and 
only  entrance  in  F.  street,  and  behind  it  a  garden 
with  a  dead  wall  at  the  fiirther  end.  A  new 
street  was  made  parallel  to  F.  street,  of  which 
the  dead  wall  at  the  end  of  B.*s  garden  was  part 
of  the  line  of  street.  This  new  street  was  a 
mews,  which  the  Metropolitan  Board  allowed  to 
be  made  of  twenty  feet  in  width : — Held,  that 
the  consent  of  the  Metropolitan  Board  to  the 
mews,  being  of  twenty  feet  in  width,  did  not 
require  to  be  under  the  seal  of  the  board.  Pad- 
dington  Vestry  v.  Bramwell,  44  J.  P.  816. 

Notice  to  District  Snryeyor — Complaint 

more  than  Six  Months  after.] — L.  was  summoned 
by  the  Metropolitan  Board  of  Works  for  laying 
out  a  new  street  of  less  than  the  required  width, 
contrary  to  25  &  26  Vict.  c.  102,  s.  98.  L.  gave 
notice  of  his  intended  building  in  May,  1883,  to 
the  district  surveyor,  and  paid  his  fees,  but  no 
notice  was  given  by  the  surveyor  to  the  board 
till  November,  1883.  The  complaint  was  made 
in  March,  1884 : — Held,  that  notice  to  the 
district  surveyor  was  the  date  of  the  discovery 
by  the  board,  and,  therefore,  the  complaint  was 
too  late,  being  more  than  hix  months  after  the 
discovery,  and  so  contrary  to  25  &  2i  Vict.  c.  102, 
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-c.  107.    Metropolitan  Board  of  Works  v.  Latheyj 
49  J.  P.  245. 

Fenaltlei  for  Breach  of  EegnUtioiL] — In 

1864,  several  plots  of  land  abutting  on  one  side 
of  a  lane  were  sold  for  bailding  purposes ;  the 
lane  was  an  ancient  carriage  way,  and  had 
buildings  at  intervals,  6n  both  sides,  erected 
before  1862 ;  the  lane  varied  Iq  width  from 
forty-one  feet  to  twenty-eight  feet,  which  was 
the  width  opposite  the  plots,  and  on  the  other 
side  of  the  road  was  a  permnnent  enclosure 
belonging  to  a  church  and  other  buildings  erected 
before  1862.  In  July,  1865,  A.  bought  the  plots, 
houses  having  been  built  on  two  of  them,  the 
front  walls  of  the  houses  being  twenty-seven 
feet  from  the  old  wooden  boundary  fence  of  the 
lane.  On  the  26th  of  September,  1865,  A.  began 
to  remove  this  fence,  which  had  been  left  un- 
touched, and  to  substitute  a  permanent  wall  and 
railing,  and  the  work  was  completed  on  the  14th 
of  October.  On  the  6th  of  October  the  board  of 
works  was  informed  of  what  A.  was  doing,  and 
in  March,  1866,  they  laid  an  information  against 
him  to  recover  penalties  for  contravening  the 
25  &  26  Vict,  c  102,  ss.  98,  107.  At  the  hearing 
the  magistrate  found  that  A.,  by  taking  down 
the  old  fence  and  erecting  the  permanent  fence, 
•did  begin  to  form  and  lay  out  the  road  for  build- 
ing as  a  street  on  the  26th  of  September,  and 
completed  such  forming  on  the  14th  of  October  ; 
that  the  road  was  not  required  by  s.  98  to  be 
widened  to  forty  feet  from  the  opposite  fence, 
but  only  to  the  width  of  twenty  feet  from  the 
•centre  of  the  roadway  to  the  boundary  fence  of 
A.'s  ground  ;  and  he  convic^  A.  in  certain 
penalties  : — Held  that  the  conviction  was  right. 
Taylor  v.  Metropolitan  Board  of  WorJtt^  36  L.  J., 
M.  C.  53  ;  I..  R.  2  Q.  B.  213  ;  15  W.  R.  765. 

By  25  &  26  Vict.  c.  102,  s.  98,  no  existing  road- 
way of  a  width  less  than  forty  feet  shall  be  laid 
out  for  building  as  a  street  for  carriage  traffic 
unless  such  road  be  widened  to  the  width  of  forty 
feet,  taken  half  on  either  side  of  the  centre  of 
the  roadway.  An  owner  of  land  had  in  1866 
-erected  some  houses  thereon,  the  gardens  in  the 
rear  of  which  abutted  upon  an  ancient  lane,  and 
some  of  the  owners  of  mnd  adjoining  this  lane 
had  in  1867  begun  to  form  it  into  a  street  for 
carriage  traffic.  He,  however,  himself  had  done 
no  act  towards  forming  or  laying  out  the  lane  as 
.a  street  for  the  purposes  of  carriage  traffic,  other- 
wise than  by  the  removal  in  1866  of  an  old  bank 
and  thorn  fence,  and  the  substitution  of  an  oak 
fence  three  feet  within  his  own  land,  nor  had  he 
.any  intention  of  doing  any  such  act,  or  of  putting 
np  any  building  fronting  towards  the  Lane: — 
Meld,  that  he  had  not  committed  any  offence 
against  the  statute,  and  was  not  bound  to  set 
back  his  oak  fence,  so  as  to  leave  a  space  of 
twenty  feet  between  it  and  the  centre  of  the 
.lane.  Metropolitan  Board  of  Works  v.  Clever, 
37  L.  J.,  M.  C.  126 ;  L.  R.  3  0.  P.  631 ;  18  L.  T. 
723  ;  16  W.  R.  1016. 

Wideniiig  —  Power  to  take  Land.]  —  Two 
.houses  adjoining  Wood-street,  in  the  city  of 
London,  having  been  destroyed  by  fire,  the 
outer  walls  being  left  standing,  the  commis- 
sioners of  sewers  adjudicated  that  it  was  desir- 
able to  widen  Wood-street,  and  that  the  two 
houses,  and  the  land  on  which  they  stood,  pro- 
jected into  and  prevented  them  from  widening 
the  street,  and  that  the  possession  and  purchase 
•of  those  houses  was  necessary  for  that  purpose, 


and  they  directed  their  solicitor  to  treat  for  the 
purchase.  Notice  to  treat  was  accordingly  given 
for  the  whole  of  the  houses.  The  owners  brought 
their  action  for  an  injunction  to  restrain  the 
commissioners  from  proceeding  on  this  notice. 
It  was  admitted  by  the  commissioners  that 
they  only  meant  to  use  a  strip  of  five-and-a- 
half  feet. in  breadth  for  widening  the  street, 
and  intended  to  sell  the  rest  without  giving 
the  plaintiffs  any  option  of  pre-emption : — 
Held,  that  the  plaintiffs  were  entitled  to  an 
injunction,  for  that  the  adjudication  was  ultra 
vires,  the  commissioners  having  no  power  to 
adjudicate  that  the  possession  of  the  whole  of 
the  piece  of  land  is  necessary  for  the  purpose  of 
improvements  when  they  only  intend  to  use  a 
small  part  of  it  for  that  purpose,  though  if  they 
made  such  an  adjudication  in  the  belief  that 
they  should  require  the  whole  for  the  improve- 
ments, the  correctness  of  the  adjudication  could 
not  be  questioned.  &ard  v.  Sewers  Qfmmit-' 
sioners,  54  L.  J.,  Ch.  698 ;  28  Oh.  D.  486  ;  52 
L.  T.  827— C.  A. 

If  part  of  a  piece  of  land  prevents  an  improve- 
ment, the  commissioners  have  power  to  take 
part  compulsorily,  their  power  of  proceeding 
compulsorily  not  being  limited  to  taking  the 
whole.  Whether  the  commissioners,  if  they  only 
want  a  part  of  the  site  of  an  ^dsting  house  for 
the  purpose  of  an  improvement,  can  adjudicate 
that  the  possession  and  purchase  of  the  whole 
house  are  necessary,  qusre.    lb, 

Semble,  that  the  right  of  pre-emption  given 
by  57  Qeo,  III.  c.  zxix.,  s.  96,  is  not  taken  away 
by  the  City  of  London  Sewers  Act,  1851  (14  &  15 
Vict.  c.  xci.)  s.  54.    lb, 

A  metropolitan  vestry  required,  for  the  pur- 
pose of  widening  a  street,  a  part  of  the  buildings 
and  site  of  an  orphanage  that  would  leave  a 
substantial  portion  of  the  premises  : — Held,  that 
(the  owners  wishing  to  sell  the  part  required 
only)  the  vestry  could  not  take  the  whole. 
Teuliere  v.  8t.  Mary  Abbott^s  Vestry,  55  L.  J., 
Ch.  23  ;  30  Ch.  D.  642 ;  53  L.  T.  422  ;  50  J.  P.  53. 

Where  part  only  of  a  house  obstructs  the  pro- 
posed alteration  of  a  street,  the  local  authority 
having  control  of  such  street  has,  by  ss.  80  & 
82  of  Michael  Angelo  Taylor's  Act,  power  to  take 
such  part  only,  and  cannot  be  compelled  to  take 
the  whole  house,  provided  the  removal  of  such 
part  does  not  involve  a  substantial  alteration  in 
the  character  and  condition  of  the  house,  so  that 
it  can  no  longer  be  used  as  the  same  kind  of 
building  or  for  the  same  kind  of  business  as 
before.  Gordon  v.  St,  Mary  Abbott^s  Vestry, 
63  L.  J.,  M.  C.  193  ;  [1894]  2  Q.  B.  742 ;  10  R. 
689  ;  71  L.  T.  196  ;  68  J.  P.  468. 

FaUure  to  oarry  ont  —  Ezpiratioii   of 

Time — Penalties.] — By  a  local  act  certain  per- 
sons were  nominated  directors  of  a  company  to 
establish  a  certain  public  market,  for  which 
purpose  the  company  had  compulsory  powers  to 
take  the  land  needed  for  the  market,  such 
powers  to  expire  within  three  years  of  the 
passing  of  the  act.  It  was  also  provided  that 
certain  streets  in  the  immediate  neighbourhood 
of  the  market,  acting  as  approaches  to  the  same, 
should  be  widened  within  a  stated  period  under 
certain  penalties,  for  which  purpose  of  widening 
the  company  might  acquire  land  by  agreement 
with  the  owners  of  the  adjoining  property,  but 
not  by  compulsion.  The  company  never  hafl 
any  real  existence,  and  the  whole  scheme  proved 
abortive.    The  time  within  which  the  company 
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could  exercise  its  compulsory  powera  bad  ex- 
pired : — Held,  that  the  companj  having  failed 
to  widen  the  aforesaid  streets,  the  vestry  was 
entitled  to  the  penalties  under  the  statute.  St. 
Mary^  Newington  v.  Simth  London  Fish  Market 
Co.,  52  J.  P.  92. 

Compulsory  Pnroliase — ^Fotition  for  Pay- 


ment out  of  Purohase-money—Jnrif diction.]— 

The  Court  of  Chancery  has  jurisdiction,  unaer 
8.  89  of  the  General  Metropolitan  Paving  Act, 
67  Geo.  3,  c.  xxix.,  to  order  payment  of  the  amount 
of  the  costs  of  a  petition  for  payment  out  of 
court,  and  to  separate  accounts,  of  the  purchase- 
moneys  of  houses  taken  by  a  vestry  under  the 
powers  of  the  act  for  the  purpose  of  widening  a 
street.    Saunders,  In  re,  L.  R.  8  Eq.  681. 

Compulsory  Pnroliase — Costs  of  Claimant 


when  no  Offer  made — Jurisdiction  to  Tax.] — 

Where  land  is  compulsorily  taken  for  street 
improvements  there  is  no  power  to  order  taxa- 
tion of  the  costs  of  a  successful  claimant  in 
proceedings  under  s.  82  of  Michael  Angelo 
Taylor's  Act,  when  no  offer  has  been  made  on 
behalf  of  the  street  authority.  Reg.  v.  London, 
JJ.,  Phelps,  Ex  parte,  64  L.  J.,  M.  C.  186 ;  [1895] 
1  Q.  B.  881 ;  15  R.  401 ;  72  L.  T.  564  ;  43  W.  R. 
590  ;  59  J.  P.  311. 

Naming  Streets  and  Numbering  Houses.] — 

The  Metropolitan  Board  of  Works  had  authonty, 
under  18  &  19  Vict.  c.  120,  s.  141,  to  name  the 
streets  and  number  the  houses  within  the  city  of 
London,  that  enactment  superseding  in  that 
respect  a  former  and  inconsistent  local  act,  11  & 
12  Vict.  c.  163  (the  Sewer  Act).  Daw  v.  Metro- 
politan Bead  of  Works,  12  C.  B.  (N.8.)  161  ;  31 
li.  J.,  0.  P.  223 ;  8  Jur.  (N.8.)  1040 ;  6  L.  T. 
353. 

d.  Obstraotions. 

Barrows  and  Stalls.]— The  statute  25  &  26 
Vict.  c.  102,  s.  73,  extends  to  the  metropolis  the 
powers  of  improving  and  regulating  streets,  and 
for  suppressing  nuisances,  contained  in  57  Geo.  3, 
c.  xxix.  S.  kept  a  barrow  of  chestnuts  several 
hours  standing  in  a  street  in  the  F.  district, 
which  was  outside  the  area  of  the  Metropolitan 
Traffic  Act,  30  &  31  Vict.  c.  135,  but  within  the 
metropolis,  and  an  officer  of  the  local  board 
desired  him  to  remove,  but  he  refused  : — Held, 
that  S.  was  liable  to  be  convicted  of  an  offence 
contrary  to  57  Geo.  3,  c.  29,  s.  65.  Fulham  Board 
of  Works  V.  Smith,  48  J.  P.  375. 

Power  to  9ciie  without  Conviction.] — The 

power  given  by  s.  65  of  57  Geo.  3,  c.  xxix., 
to  the  authority  having  control  of  pavements 
in  districts  within  the  act,  to  seize  wares,  merchan- 
dise and  other  matters  placed  on  footways  or 
carriageways  and  not  removed  when  required  by 
the  authority,  is  not  de{.endent  upon  the  exist- 
ence of  a  conviction  under  that  section,  but  may  be 
exercised  although  there  has  not  been  such  a 
conviction.  Brackley  v.  St.  Mary,  Battersea, 
58  L.  J.,  Q.  B.  589  ;  23  Q.  B.  D.  486  ;  38  W.  R. 
28  ;  54  J.  P.  165— C.  A. 

Concurrent  Jurisdiction  of  Vestries  and 


of  Police.  1-— Sect.  65  of  Michael  Angelo  Taylor's 
Act  is  still  in  force.  Where  costermongers,  &c., 
carry  on  business  in  conformity  with  the  police 
regulations,  they  do  not  commit  any  offence,  and 
the  above  section  has  no  application.    But  where 


they  disobey  the  police  regulations,  and  also  the 
directions  of  the  yestry  having  jurisdiction  over 
them,  the  section  does  apply,  and  they  can  be 
proceeded  against  either  under  the  Police  Acts- 
or  under  Michael  Angelo  Taylor's  Act,  but  they 
cannot  be  punished  under  both  acts  for  the  same 
offence.  Aeep  v.  St.  Mary,  Neuyington,  63  L.  J.^ 
Q.  B.  369;  [1894]  2  Q.  B.  524;  9  R.  346;  70- 
L.  T.  509  ;  58  J.  P.  748— C.  A. 

Implied  Eepeal — Michael  Angelo  Taylor**. 

Act— Xetropolitan  Streets  Act,  1867.]— The 
powers  given  to  the  metropolitan  local  authorities 
by  8.  65  of  Michael  Angelo  Taylor's  Act  to  order 
the  removal  of  goods,  barrows,  &c.,  from  carriage 
or  footways  are  inconsistent  with  and  therefore 
impliedly  repealed  so  far  as  they  affect  coster* 
mongers,  by  s.  6  of  the  Metropolitan  Streets  Act,. 
1867,  and  s.  1  of  the  Metropolitan  Streets  Act 
Amendment  Act,  1868.  Summers  y.  Holhom 
Board  of  Works,  62  L.  J.,  M.  C.  81 ;  [1893]  1 
Q.  B.  612 ;  5  R.  284  ;  68  L.  T.  226  ;  41  W.  R. 
446  ;  67  J.  P.  326. 

Unloading  Coke  across  Footway.] — Coke  is 
not  coal  within  the  meaning  of  s.  15  of  the  Metro- 
politan Streets  Actj  1867,  and  a  conviction  under 
that  section  for  unloading  coke  between  the 
hours  of  10  a.m.  and  6  p.m.  cannot  be  sustained. 
Fletcher  v.  Field,  60  L.  J.,  M.  C.  102 ;  [1891] 
1  Q.  B.  790  ;  64  L.  T.  472  ;  39  W.  R.  655  ;  55- 
J.  P.  502. 

Collecting   Crowd — ^Power    to    Prosecute.] — 

A  person,  by  singing  hymns,  occasioned  a  crowd 
to  assemble,  and  thereby  obstructed  a  certain 
highway  within  tlie  metropolitan  police  district. 
An  information  was  accordingly  preferred  against 
him  by  an  inspector  of  police,  under  s.  72  of  the 
Highway  Act :  —  Held,  that  the  provisions  of 
s.  72  of  the  Highway  Act  were  applicable  to- 
highways  within  the  metropolitan  area  : — ^Held, 
also,  that  a  prosecution  under  s.  72  of  the  act 
might  be  initiated  by  anyone,  and  thei'efore  that 
the  proceedings  taken  by  the  police  were  valid. 
Back  V.  Holmes,  57  L.  J.,  M.  0.  37 ;  56  L.  T. 
713  ;  16  Cox,  C.  C.  263  ;  51  J.  P.  693. 

Hanging  out  Articles  in  front  of  Shop — Sect. 
119  of  the  Metropolis  Local  Management  Act,. 
1855,  does  not  impliedly  repeal  the  provisions  con- 
tained  in  s.  54  of  Michael  Angelo  Taylor's  Act» 
which  impose  a  penalty  upon  the  hanging  out  of 
articles  in  front  of  any  houses  within  the  metro* 
polls  ;  such  provisions  arc,  therefore,  still  in  force. 
To  constitute  an  offence  in  such  a  case  under  s.  65- 
of  the  earlier  act  it  is  not  necessary  that  there 
should  be  any  danger  to  the  highways ;  it  is 
sufficient  if  articles  are  hung  out  in  front  of 
houses,  whether  over  highways  or  not.  Wyatt  v. 
Gtrms,  62  L.  J.,  M.  C.  168  ;  [1893]  2  Q.  B.  225  ; 
6  R.  507  ;  69  L.  T.  456 ;  42  W.  R.  28  ;  17  Cox, 
C.  C.  679  ;  57  J.  P.  665. 

Erection  of  Posts — Power  of  District  Board 
— Interference  with  Karket.] — ^A  district  board 
of  works,  under  the  statutory  powers  conferred. 
by57Geo.3,c.xxix.,s.58,andl8&19  Vict.cl20, 
s.  108,  threatened  to  erect  posts  by  the  side  of 
public  footpaths  along  the  public  roads  leading 
into  the  area  of  Spit^elds  Market,  in  order  to 
preserve  the  rights  of  the  public  and  to  insure 
the  safety  of  foot  passengers.  It  was  proved 
that  this  would  seriously  interfere  witii  the 
access  to  the  market,  which  had  been  recently 
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-enlarged  by  throwing  into  it  the  site  of  houses  I 
^hich  had  been  pulled  down  belonging  to  the 
plaintiff : — Held,  that  such  an  exercise  of  the 
'ooard's  powers  would  be  an  interference  with 
the  "  rights  and  privileges  vested  in  the  plaintiJS 
in  reference  to  a  market "  within  the  exception 
•contained  in  18  &  19  Vict.  c.  120,  s.  91,  and  an 
injunction  was  granted  restraining  the  proposed 
■action  of  the  board.  Homer  v.  T^hitechapel 
Board  of  Works,  55  L.  J.,  Ch.  289 ;  53  L.  T.  842 
— C.A. 

Leaving  Paokage  on  Footway — Power  to 
.state  caie — Perton  aggxioyed.]— A  tenant  of  D. 
left  a  package  on  the  pavement  of  a  court  (in 
the  city)  141  feet  long  and  twenty-five  feet  wide, 
with  two  foot  pavements,  and  was  charged, 
-under  30  and  31  Vict.  c.  134,  s.  6,  with  leaving 
the  package  longer  than  necessary.  D.,  the  free- 
holder, contended  that  the  court  was  private 
property  for  the  sole  use  of  the  tenants,  and  was 
Jiot  a  street.  On  the  tenant  being  convicted  : — 
Held,  that  D.  was  not  '*  a  person  aggrieved,"  and 
'Was  not  entitled  to  have  a  special  case  stated 
under  42  &  43  Vict.  c.  49,  s.  33.  Draperi  Co.  v. 
^fl<l<le»,  57  J.  P.200. 

Pilasters.]— iSsa  post,  cola  1072—1074. 

Bow  Window.]— 4%«  post,  col.  1074. 

Bight  of  Vestry  to  Proceed  in  their  own 
Hame.] — A  vestry  was  empowered,  by  act  of 
{)arliament,  to  indict  any  person  who  should  stop 
or  impede  rights  of  way  in  the  parish,  and  to 
take  such  other  proceedings  for  opening  thereof 
as  should  appear  expedient : — Held,  that  the 
Testry  must  indict  in  the  name  of  the  Queen,  and 
eue  in  equity  in  name  of  the  attorney-general, 
and  that  they  could  not  proceed  in  their  own 
name.  Bermondsey  Vegtry  v.  Brovon,  35  Beav. 
.226. 

Bight  to  Sao  in  Hame  of  Clerk.]  —  Com- 
^missioner  under  a  local  paving  act  in  the 
metropolis,  may  sue  in  the  name  of  their  clerk 
under  57  Geo.  3,  c.  xxix.,  s.  120,  although  the  local 
act  may  direct  them  to  sue  in  the  name  of 
another  person.  Frost  v.  Bolland,  5  B.  &  C. 
611  :  8  D.  &  R.  384  ;  4  L.  J.  (o.s.)  K.  B.  277. 
S.  P.,  Dovgan  v.  BoUand,  5  B.  &  C.  622  ;  8  D. 
A  R.  435  ;  4  L.  J.  (O.S.)  K.  B.  278. 

Open    Space  in  front  of  Honsc — Structures 

erected  by  Occupier.] — Le  Neve  v.  Mile  End 

Old  Tomi  Vestry,  8  El.  &  BL  1054  ;   27  L.  J., 

Q.  B.  208 ;  4  Jur.  (N.8.)  660 ;  6  W.  R.  338— 

Ante,  col.  1052. 

Power    of   Commissioners  under  57  Oeo.  8, 

c.  xziz,  s.  72.] — The  power  of  the  commissioners 
under  57  Geo.  3,  c.  xxix,  s.  72,  is  confined  to  the 
removing  of  such  things  affixed  to  houses  as 
project  over  the  public  way.  Bouverie  v.  Miles, 
1  B.  &  Ad.  38  ;  8  L.  J.  (0.8.)  K.  B.  338. 

e.  Other  Offences. 

Damage  to  Street  Lamp.] — A  person  is  liable 
-under  s.  207  of  the  Metropolis  Local  Management 
Act,  1855,  to  make  good  the  damage  done  by  his 
-breaking  a  street  lamp,  even  when  the  damage 
has  been  caused  without  any  negligence  on  his 
part.  Burgess  v.  Morris,  77  L.  T.  97  ;  61  J.  P. 
^53. 


Liability  of  Xaster.] — ^A  master  is  not 

liable  under  s.  207  of  the  Metropolis  Local 
Management  Act  for  the  accidental  breaking  by 
his  servant  of  a  street  lamp,  the  top  of  which 
projected  over  the  kerb,  such  accident  having 
been  caused  by  some  goods  on  a  van  which  the 
servant  was  driving  coming  into  contact  with  and 
breaking  the  top  of  the  lamp.  Harding  v. 
Barker,  37  W.  B.  78  ;  53  J.  P.  808. 

Street  Xusic  —  Penalty  —  Imprisonment  in 
Default  of  Payment.]  —  Sect.  1  of  the  Street 
Music  Act,  1864,  does  not  by  implication  repeal 
8.  77  of  the  Metropolitan  Police  Act,  1839,  and, 
therefore,  a  street  musician  who  under  s.  1  of  the 
Street  Music  Act,  1864,  is  convicted  and  fined 
forty  shillings,  may  in  default  of  payment  of  the 
fine  be  committed  to  prison  for  one  month  under 
8.  77  of  the  Metropolitan  Police  Act,  1839, 
although  the  punishment  by  imprisonment  pro- 
vided by  8.  1  of  the  Street  Music  Act,  1864, 
cannot  exceed  three  days.  Reg.  v.  Hopkins,  62 
L.  J.,  M.  C.  57  ;  ri893]  1  Q.  B.  621 :  5  R.  315  ; 
68  L.  T.  292  ;  41 W.  B.  431  ;  57  J.  P.  152. 


Householder    requiring     Xusician    to 


Depart] — ^A  householder  who  under  s.  1  of  the 
Metropolitan  Police  Act,  1864,  requires  a  street 
musician  to  depart  from  the  neighbourhood  of  his 
house,  must  give  the  street  musician  a  reason  for 
requiring  him  so  to  depart.  Shields  v.  Howard, 
66  L.  J.,  Q.  B.  105  ;  [1897]  1  Q.  B.84  ;  45  W.  R. 
138  ;  60  J.  P.  727. 

Keeping  Swine  within  Forty  Tards  of  Streets.] 
— The  powers  conferred  upon  the  commissioners 
under  Michael  Angelo  Taylor's  Act,  57  Geo.  3, 
c.  xxix.,  absolutely  to  prevent  the  keeping  of 
swine  in  any  house,  building,  yard,  or  garden  in 
or  within  forty  yards  of  any  street  or  public 
place  within  the  district  comprised  in  that  act, 
is  not  extended  by  25  &  26  Vict.  c.  102,  s.  73,  to 
the  larger  district  comprised  within  such  last^ 
mentioned  act.  Clielsea  Vestry  v.  Xing,  17  C.  B. 
(N.S.)  625  ;  34  L.  J.,  M.  C.  9 ;  10  Jur.  (N.8.) 
1150 ;  11 L.  T.  419  ;  13  W.  R.  157. 

Taming  Cattle  into  the  Streets.] — The  owner 
of  land  on  both  sides  of  a  highway,  who  claimed 
the  grass  and  hei'bage  growing  on  such  parts  of 
it  as  were  not  gravelled,  put  his  cattle  under  the 
care  of  a  servant ,  but  who  had  no  hold  of  them, 
to  graze  upon  it : — Held,  that  they  were  not 
turned  loose  within  the  meaning  of  2  &  3  Vict, 
c.  47,  s.  54,  clause  2.  Sherborn  v.  Wells,  3  B.  &  S. 
784;  .32  L.  J.,  M.  C.  179;  9  Jur.  (N.8.)1104; 
8L.  T.  274;  11  W.  R.  594. 


f.  Bifirht  of  Public  Keetiug  in. 

Tralalgar  Square.]  —  Semble,  there  is  no 
right  on  the  part  of  the  public  to  occupy 
Trafalgar  square  for  the  purpose  of  holding 
public  meetings,  but  the  comml^ioners  of  works 
and  public  bidldings  (in  whom  the  care,  control, 
management,  and  regulation  of  the  square  is 
vested  by  7  &  8  Vict.  c.  60,  s.  2,  and  14  &  15 
Vict.  c.  42  8.  22)  have  power  to  prohibit  the 
holding  of  such  meetings  there.  Lewis,  Exparte^ 
57  L.  J.,  M.  C.  108  ;  21  Q.  B.  D.  191 ;  59  L.  T. 
338  ;  37  W.  R.  13  ;  16  Cox,  C.  C.  449  ;  62  J.  P. 
773.  S.  P.,  Beg,  v.  Graham,  16  CJox,  0.  C. 
420 
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g.  Subways. 

Bight  to  Um— '<  Water  Company  "— Bednoed 
Charge.] — ^A  company  constituted  for  the  pur- 
pose of  supplying  hydraulic  power,  and  not 
empowered  to  sell  water,  is  not  a  "water 
company"  within  the  meaning  of  s.  6  of  the 
London  County  Council  (Subways)  Act,  1893 ; 
such  a  company  is  therefore  not  entitled  to  clain) 
to  pay  only  on  the  reduced  scale  of  charges 
applicable  to  "  water  companies  "  for  the  use  of 
the  London  County  CounciPs  subways.  London 
County  Council  y.  London  Hydraulus  Co,^  61 
J.  P.  760. 

2.  Buildings. 

Sett  London  Building  Act,  1894  (67  &  58  Yict. 
c.  ccxiii.). 

a.  What  are. 

Building,  what  ie— Stmoture  of  Wood.] — 
A  structure  of  wood  of  considerable  size  (sixteen 
feet  by  thirteen),  and  intended  to  be  permanently 
used  OS  a  shop,  is  a  building,  although  not  let 
into  the  ground,  but  merely  laid  upon  timbers 
upon  the  surface.  Stsrens  v.  Gourley,  7  C.  B. 
(N.8.)  99  ;  1  F.  &  F.  498  ;  29  L.  J.,  C.  P.  1 ;  6  Jur. 
(N.8.)  147  ;  1  L.  T.  33  ;  8  W.  R.  85. 

ITew  Boilding-^ld  Site.]— See  Worley  v.  St. 
Mary  Abbot^  Kensinyton^  post,  col.  1075. 

**WarehoaBe  or    other  Building  need 

wholly  or  in  part  for  the  parpoeoi  of  trade.''] 

— Where  a  building  to  be  occupied  with  adjoin- 
ing premises  is  erected  on  the  sit«  of  old  houses 
which  had  previously  been  so  occupied,  the  whole 
premises  constitute  a  new  building  to  which 
the  Metropolitan  Building  Act,  1855,  applies. 
Holland  v.  Wallen,  10  R.  583  ;  70  L.  T.  376. 

The  words  of  r.  4,  s.  27,  "  Every  warehouse 
or  other  building  used  either  wholly  or  in  part 
for  the  purposes  of  trade,"  are  not  confinea  to 
buildings  ejusdcm  generis  with  warehouses.    lb. 

<«01d  Building.'']— A  building  is  not  an  old 
building  within  18  &  19  Vict.  c.  120,  and  18  &  19 
Vict.  c.  122,  8.  8,  unless  the  inclosing  walls  (which 
expression  is  not  satisfied  by  two  mere  boundary 
walls  at  either  side  of  the  ground)  were  carried 
higher  than  the  footings  before  the  1st  of  January, 
1856.  Tear  v.  Freebody,  4  C.  B.  (N.B.)  228  ; 
6  W.  R.  620. 

«Pnblio  Building"  — Ambnlanee  Station— 
Bepoeit  of  Plane.]  —  An  ambulance  station 
structurally  disconnected  with  any  building,  and 
from  which  the  public  is  rigorously  excluded,  is 
not  of  itself  a  public  building  within  s.  3  of  the 
Metropolitan  Building  Act,  1855,  so  as  to  require 
the  builder  to  deposit  plans  and  sections  of  the 
building  with  the  notice  of  its  erection  to  the 
district  surveyor  under  by-law  5,  made  under 
8.  16  of  the  Metropolitan  Management  and 
Building  Acts  (Amendment  Act),  1 878.  Josolyne 
▼.  Mecaon,  63  L.  T.  319  ;  49  J.  P.  805. 

**  Wooden  Stmotnre  of  a  Moveable  Character '' 
— Steam  Bonndabont — Shooting-gallery— Cara- 

▼ane.] — A  steam  roundibout,  shooting-gallery, 
and  caravans  are  not  "wooden  structures  or 
erections  of  a  moveable  or  temporary  character," 
within  the  meaning  of  the  Metropolis  Manage- 
ment and  Building  Acts  Am^dment  Act,  1882, 
and  may,  therefoi-e,  be  set  up  without  obtaining 


from  the  London  County  Council  the  licence  in. 
writing  prescribed  by  that  section.  Hall  v. 
Smallpiece,  59  L.  J.,  M.  C.  97  ;  54  J.  P.  710. 

Bailder*i    Pay-offioe   on    Wheels.]— A. 


builder's  office,  constructed  of  wood  and  roofed 
with  zinc,  and  placed  upon  iron  wheels  for  the 
purpose  of  enabling  it  to  be  wheeled  about  to 
any  place  where  building  operations  were  being 
carried  on,  was,  when  not  required  at  any  such 
place,  kept  in  the  builder's  own  yard  and  used  as 
a  pay-office  for  his  men  : — Held,  that  it  was  not 
a  "  wooden  structure  or  erection  of  a  moveable  or 
temporary  character"  within  the  meaning  of 
s.  18  of  the  Metropolis  Management  and  Building 
Acts  Amendment  Act,  1882  and  did  not  require- 
a  licence  in  writing  from  the  London  Countv 
Council  for  its  erection.  London  Couydy  Covnril 
V.  Pearce,  [1892]  2  Q.  B.  109  ;  66  L.  T.  685  ; 
40  W.  R.  543  ;  56  J.  P.  790. 

Bungalow  Exhibited  for  Sale — Lioenoa 


to  Ereet.] — A  wooden  structure  or  erection  of  a 
moveable  character  intended  for  sale,  and  which, 
upon  sale  will  be  removed  for  actual  use  and 
occupation  elsewhere,  may  be  erected  and  set  up, 
for  the  purpose  of  exhibition  to  customers,  with- 
out the  licence  of  the  London  County  Council^- 
under  ».  13  of  the  Metropolis  Management  and 
Buildings  Acts  Amendment  Act,  1882.  London 
County  Council  v.  Humphrey*,  63  L.  J.,  M.  C. 
215  ;  [1894]  2  Q.  B.  755  ;  10  R.  533  ;  71  L.  T. 
201;  43W.  R.  13;58  J.  P.734. 

Stmoture    for    earrying   on   Bnsineea- 

during  alterations.] — The  proviso  attached  U> 
s.  13  of  the  Metropolis  Management  and  Building 
Acts  Amendment  Act,  1882,  allowing  a  temporary 
wooden  structure  to  be  "  erected  by  a  builder  for 
use  during  the  alteration  or  repair  of  any  build* 
ing  "  without  a  licence,  is  limited  in  its  application 
to  structures  erected  by  a  builder  for  his  use, 
and  does  not  apply  to  a  structure  erected  for  the 
purpose  of  canying  on  during  the  progress  of  the 
works  the  business  usually  carried  on  in  the 
premises  undergoing  alteration  or  repair.  London 
County  CounoU  v.  Cdndler,60  L.  J.,  M.  C.  114  ;. 
55  J.  P.  679. 

Ereotion  without  Licenoe — Penalty.] — 

See  Meg.  v.  Clufir,  London  County  Council,  Est 
parte,  poet,  col.  1093. 

** Stmotnre  or  Work" — Temporary  Seating 
in  Completed  Building — Building  ITotice.]  — 
The  erection  of  temporary  seating  in  a  com- 
pleted building  is  not  a  "structure  or  work" 
within  the  meaning  of  ss.  78  and  145  of  the 
London  Building  Act,  1894,  and  therefore  the 
building  notice  required  by  s.  145  need  not  be 
given  in  respect  of  such  erection.  The  words- 
" structure  or  work"  in  s.  145  of  the  act 
mean  something  in  the  nature  of  a  building; 
but  the  question  whether  an  erection  is  a 
structure  or  not  within  the  meaning  of  any 
particular  section  of  the  act  depends  upon  the 
facts  of  and  enactments  sought  to  be  applied 
to  each  particular  case.  Venner  v.  McDonnell^ 
66  L.  J.,  Q.  B.  273 ;  [1897]  1  Q.  B.  421 ;  76  L.  T. 
152  ;  45  W.  R.  267  ;  61  J.  P.  181. 

Building  **  used  for  the  purpoeee  of"  a  Canal — 
Kotloe  to  Biftriot  Sorveyor.] — A  canal  company, 
under  their  statutory  powers,  erected  a  building 
upon  one  of  their  wharves,  and  let  it  to  tenants, 
who  used  it  in  the  course  of  their  business.    Tha 
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oompany  were  not  carriers,  but  received  tolls  in 
respect  of  the  passage  of  barges  oyer  their  canal ; 
ana  it  was  arran^d  between  them  and  the 
tenants  that  all  the  materials  required  by  the 
tenants  should  be  carried  to  the  wharves  in 
barges  along  the  canal : — Held,  that  the  bailding 
was  not "  used  for  the  purposes  of  the  canal " 
within  the  meaning  of  s.  6  of*  the  Metropolitan 
Building  Act,  1855,  and  that  it  was  the  duty  of 
the  builder  to  give  notice  to  the  district  surveyor 
before  commencing  to  build.  Coole  v.  Lotegrove, 
62  L.  J.,  M.  C.  153  ;  [1893]  2  Q.  B.  44  ;  5  R. 
418 ;  69  L.  T.  19  ;  41  W.  R.  570 ;  67  J.  P. 
647. 

Buildings  for  Her  Majesty's  Bervice.]— See 
Jay  v.  Haninumi  post,  col.  1076. 

b.  In  Begrolar  and  General  Line. 

See  London  Building  Act,  1894  (57  &  68  Vict. 
c.  ccxiii.),  88.  22 — 31  &c. 

'^Begnlar  Line,"  wliat  Ib.]  — By  18  &  19 
Vict.  c.  120,  8.  143,  after  the  Ist  of  January, 
1856,  no  building  is  to  be  erected  beyond  "  the 
regular  line  of  buildings  in  the  street  in  which 
the  same  is  situate  "  : — Held,  that  this  does  not 
mean  a  strict  mathematical  line,  but  a  sub- 
stantially regular  line.  Tear  v.  Freebody,  4  C.  B. 
(N.S.)  228  ;  6  W.  R.  520. 

<*  General  line  **— Architect's  CertULoate.]— 
The  general  line  of  buildings  referred  to  in 
25  &  26  Vict.  c.  102,  s,  75,  exists  independently 
of  the  certificate  of  the  architect.  That  certificate 
docs  not  create  the  general  line  of  building,  it 
merely  points  it  out  for  the  guidance  of  the 
magistrate.  Wandsworth  Board  of  WorJM  v. 
Ball,  38  L.  J.,  M.  C.  69  ;  L.  R.  4  C.  P.  86  ; 
19  L.  T.  641  ;  17  W.  R.  256. 

The  "general  line  of  buildings"  referred  to 
in  the  Metropolis  Management  Amendment  Act, 
1862,  8.  75,  exists  independently  of  the  certifi- 
cate of  the  architect,  which  merely  points  it  out 
for  the  guidance  of  the  magistrate.  WandncortJi 
Board  of  Works  v.  Hall,  (L.  R.  4  C.  P.  85), 
followed.  Paddlngton  Vestry  v.  Snow,  45  L.  T. 
475  ;  30  W.  R.  46  ;  46  J.  P.  87.  And  see  London 
County  Council  v.  Cross,  and  Lavy  v.  London 
County  Council,  post,  cols.  1092, 1093. 

Betermination  of.] — ^In  determining  the 


general  line  of  buildings  of  a  street  the  architect 
of  the  Metropolitan  Board  of  Works  ought  to 
have  regard  to  the  frontage  of  houses  previously 
existing,  and  which  may  be  rebuilt  as  well  as  to 
those  still  standing.  Auckland  (Lord)  v.  West- 
minster Board  of  Works,  41  L.  J.,  Ch.  723; 
L.  R.  7  Ch,97  ;  26  L.  T.  961  ;  20  W.  R.  846. 

Observations  on  the  matters  to  be  taken  into 
consideration  by  the  London  County  Council  in 
fixing  the  building  line  with  respect  to  a  street. 
Worley  v.  St.  Mary  Abbot,  Xensinyton,  61  L.  J., 
Ch.  601  ;  [1892]  2  Ch.  404;  66  L.  T.  747;  40 
W.  R.  666. 


Jurisdiction  of  Magiitrate— Architect's 


summons  (issued  after  the  making  of  the  certi- 
ficate) for  an  offence  under  s.  76  alleged  to  have 
been  committed  in  respect  of  such  building,  the 
justice  has  no  jurisdiction  to  review  the  archi> 
tect's  decision,  or  decide  for  himself  whether  the 
line  fixed  by  the  certificate  is  the  true  generaa 
line.  Simpson  v.  Smith,  (L.  R.  6  C.  P.  87)  over- 
ruled. Spackman  v.  Plunistead  Board  of  Works 
54  L.  J.,  M.  C.  81 ;  10  App.  Cas.  229  ;  63  L.  T. 
157  ;  33  W.  R.  661  ;  49  J.  P.  420— H.  L.  (E.) 


Line  Betermined  on  Bay  preyiooi  to 


Beciiion.] — ^The  certificate  of  the  superintending 
architect  of  the  Metropolitan  Board  of  Works 
made  under  the  Metropolis  Management  Amend- 
ment Act,  1862  (25  &  26  Vict.  c.  102),  s.  75,  and 
fixing  the  *'  general  line  of  buildings  "  in  a  road, 
is'  conclusive  as  to  a  building  erected  before  the 
certificate  is  made;  and  on  the  hearing  of  a 


Hearing  of  Snmmons — Bemolition.] — ^Where  B. 
applied  to  the  Metropolitan  Board  of  Works  for 
consent  to  build  a  house  which  was  granted, 
but  without  procuring  the  conditions  upon  which 
the  consent  was  granted,  he  built  higher  than 
those  conditions  permitteci : — Held,  that  a  magis- 
trate, upon  a  summons  charging  him  with  having 
erected  a  building  beyond  the  general  line  of 
buildings  in  the  street,  and  contrary  to  the  con- 
ditions on  which  the  consent  of  the  board  was 
obtained,  might  order  him  under  26  &  26  Vict, 
c.  102,  8.  75,  to  demolish  so  much  of  the  house  a& 
was  beyond  the  general  line,  although  this  line 
had  only  been  decided  by  the  superintending 
architect  on  the  day  previous  to  the  hearing  of 
the  summons.  Bauman  v.  St,  Paneras  Vestry, 
36  L.  J.,  M.  C.  127  ;  L.  R.  2  Q.  B.  528  ;  16  W.  R. 
904. 

House  at  Comer  of  two  Streets— Architect' b 
Certificate— Jurisdiction  of  KagiBtrate.]— The 

appellant*s  house  was  built  at  the  comer  of  the 
K.  road  and  a  new  street  called  D.  gardens. 
The  side  of  the  house  abutting  on  the  eastern 
side  of  D.  gardens  projected  beyond  a  row  of 
houses  on  that  side  of  D.  gardens.  Under  s.  76 
of  the  Metropolis  Management  Amendment  Act 
1862  (25  &  26  Vict.  c.  102),  the  superintending 
architect  to  the  Metropolitan  Board  of  Worl^ 
gave  a  certificate  that  the  main  fronts  of  that 
row  of  houses  was  the  general  line  of  buildings, 
on  the  eastern  side  of  D.  gardens,  but  did  not 
decide  that  that  was  the  general  line  of  buildings, 
either  of  the  row  of  houses  or  of  the  street  in 
which  the  appellant's  house  was  situate  : — Held, 
that  no  offence  under  s.  75  had  been  committed 
by  the  building  of  the  appellant's  house,  and 
that  there  was  no  jurisdiction  for  a  magistrate's 
order  under  that  section  directing  the  demolition 
of  the  projecting  part  of  the  house.  Barlow  v. 
St.  Mary  Abbot,  Kensington,  56  L.  J.,  Ch.  680 ; 
11  App.  Cas.  257  ;  66  L.  T.  221 ;  34  W.  R.  521  ; 
50  J.  P.  691— H.  L.  (E.) 

The  duty  of  the  superintending  architect  to  the 
County  Council  is  to  find  by  his  certificate  not 
only  what  is  the  general  line  of  buildings  for  a  par- 
ticular street,  but  also  whether  the  building  com- 
plained of  as  projecting  beyond  the  general  line 
is  in  fact  in  that  street ;  and  his  finding  on  the 
latter  (as  well  as  on  the  former)  question  is  con- 
clusive, and  cannot  be  reviewed  either  by  a  court 
of  summary  jurisdiction  or  on  appeal  therefrom. 
Barlow  v.  St.  Mary  Abbot,  Kensington  (11  Anp. 
Cas.  257),  applied  and  followed.  Allen  v.  Londm 
County  Council.  64  L.  J.,  M.  C.  228  ;  [1895]  2 
Q.  B.  587  ;  14  JR.  749 ;  73  L.  T.  101  ;  43  W.  R. 
674  ;  59  J.  P.  644— C.  A. 

The  appellant's  house  was  built  at  the  comer 
of  S.  road  and  C.  road.  The  superintending 
architect  of  the  Metropolitan  Board  of  Works 
gave  his  certificate  under  the  75th  section  of  the 
Metropolis  Management  Amendment  Act,  1862, 
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that  the  building  line  in  the  C.  road  exceeded 
fifty  feet  from  the  highway.  At  the  date  of  this 
certificate  all  the  houses  on  the  west  side  of  the 
S.  road,  including  the  appellant's  house,  had  a 
uniform  line  of  frontage  to  that  road  only,  and 
there  was  no  access  to  the  appellant's  house 
from  any  other  road.  The  appellant's  house  was 
within  fifty  feet  of  the  C.  road,  and  it  was  found 
as  a  fact  that  the  site  on  which  the  appellant's 
house  was  built  was  in  the  C.  road : — Held, 
that,  although  the  appellant's  house  faced  the 
S.  road,  as  it  was  within  the  building  line  of 
the  C.  road,  it  was  bound  to  follow  the  building 
line  in  C.  road,  and  that  the  magistrate  had 
power  to  order  the  removal  of  the  house,  or  so 
much  of  it  as  projected  beyond  the  building  line 
in  the  C.  road.  Gilhart  v.  Wandsworth  Board 
of  Workf,  60  L.  T.  149  ;  53  J.  P.  229. 

Addition  to  Old  Bnildixigi — Distance  from 
Centre  of  Boad  —  **  Existing  Street."]  —  The 
appellant  was  the  owner  of  a  house  and  garden 
abutting  upon  an  old  public  carriage-way.  The 
house  of  the  appellant  as  well  as  several  others 
were  erected  on  either  side  of  the  road  prior  to  the 
passing  of  the  Metropolis  Management  Act,  1878. 
In  1889,  the  appellant  pulled  down  the  wall  that 
separated  his  garden  from  the  road  and  erected 
a  new  fence  a  few  feet  further  back  from  the 
road  ;  he  subsequently  commenced  to  build  shops 
upon  the  site  of  the  garden,  and  extended  his 
boundary  fence  to  its  original  position,  which 
was  ^less  than  the  prescribed  distance  from  the 
centre  of  the  roadway  within  the  meaning  of 
8.  6  of  the  above  act : — Held,  that  the  road  was 
an  *' existing  street"  within  that  section,  and 
therefore  that  the  appellant  could  not  be 
required  to  set  back  his  boundary  fence.  JSllis 
V.  London  County  Council^  67  L.  T.  558 ;  67 
J.  P.  24. 

Foreconrt — ITotioe  to  Set  Baok.] — Sect.  14  of 
the  London  Building  Act,  1894,  does  not  apply 
to  all  the  offences  created  by  s.  13,  sub-s.  1,  and 
where  the  external  boundary  of  a  "  forecourt "  is 
within  the  prescribed  distance  from  the  centre 
of  a  roadway  the  county  council  has  no  power 
under  s.  14  to  serve  a  notice  upon  the  owner  or 
occupier  requiring  him  to  set  back  the  forecourt 
so  that  every  part  of  the  external  boundary 
thereof  shall  be  at  a  distance  from  the  centre 
of  the  roadway  not  less  than  the  distance 
permitted  by  the  act.  London  County  Om7teil 
V.  Ayleshury  Dairy  Co.^  67  L.  J.,  Q.  B.  24 ; 
[1898]  1  Q.  B.  106  ;  77  L.  T.  440  ;  61  J.  P.  759. 

« Buildings  Structure,  or  Erection" — ^Boun- 
dary-wall or  Fence.] — Sect.  75  of  the  Metropolis 
Management  Act,  1862,  is  not  intended,  under 
the  conditions  specified  in  the  section,  to  prevent 
an  owner  from  erecting  beyond  the  "building 
line  "  such  a  wall  or  fence  as  would  be  a  reason- 
able ascertainment  of,  and  protection  to,  his 
property ;  it  must  be  left  to  the  magistrate  to 
say  whether  a  wall  or  fence  is  made  for  that 
purpose,  or  whether,  by  not  being  bon&  fide 
confined  to  that  object,  it  becomes  a  "  building, 
stmcture,  or  erection"  within  the  meaning  of 
the  section.  Ellis  v.  Plumstead  Board  of  Works, 
5  R.  237 ;  68  L.  T.  291 ;  41  W.  B.  496  ;  57  J.  P. 
369. 

Wall  intended  as  Screen  for  Advertise- 
ments.]— It  is  not  a  condition  precedent  to  the 
issue  of  a  summons  under  s.  75  of  the  Metropolis 


Management  Amendment  Act,  1862,  for  building 
beyond  the  general  line,  that  the  architect 
should  have  decided  a  line.  London  County 
Council  V.  Cross  (61  L.  J.,  M.  C.  160)  followed. 
It  is  a  question  of  fact  whether  a  particular  wall 
is  a  "  building,  structure,  or  erection,"  within  the 
section.  A  wall  eighteen  inches  thick  and  eleven 
feet  high,  intended,  inter  alia,  as  a  screen  for 
advertisements,  and  built  in  the  place  of  a  dwarf 
boundary  wall  nine  inches  thick  and  between 
two  and  three  feet  high  with  iron  railings  of 
about  five  feet  high  on  the  top  which,  semble, 
was  not  a  "  building,  structure,  or  erection  "  : — 
Held,  to  be  a  "  building,  structure,  or  erection." 
Lavy  V.  London  County  Councily  64  L.  J.,  M.  C. 
262  ;  [1895]  2  Q.  B.  577  ;  14  R.  634 ;  73  L.  T. 
106  ;  43  W.  R.  677  ;  59  J.  P.  630— C.  A. 


Conservatories.]  —  By   25  &  26  Yict. 


c.  102,  8.  75,  no  building,  structure,  or  erection, 
shall,  without  the  consent  in  writing  of  the 
Metropolitan  Board  of  Works,  be  erected  beyond 
the  general  line  of  buildings  in  any  sti*eet,  place, 
or  row  of  houses  in  which  the  same  is  situate, 
such  general  line  of  buildings  to  be  decided  by 
the  superintending  architect  of  the  Metropolitan 
Board  of  Works  for  the  time  being.  A  magis- 
trate having  decided  that  a  small  conservatory, 
consisting  of  an  iron  frame  (glazed)  projecting 
beyond  the  wall  of  the  house,  but  not  beyond 
the  shop-front,  was  not  an  erection  within  the 
statute,  and  that  it  was  not  beyond  the  general 
line  of  buildings  in  the  street,  the  court  upheld 
his  decision.  St,  George's,  Harvoter  Square,  Vestry 
V.  Sparrow,  16  C.  B.  (N.8.)  209 ;  33  L.  J.,  M.  C. 
118  ;  10  Jut.  (n.s.)  771  ;  10  L.  T.  504  ;  12  W.  R. 
832. 


Bights  of  Owner  as  affected  by  Cheneral 


Line  of  Buildings.] — A  "  building,  structure,  or 
erection"  within  s.  75  of  the  Metropolis  Local 
Management  Act,  1862,  existing  at  the  time 
when  a  "general  line  of  buildings"  is  made 
manifest,  can  be  continued,  completed,  or  altered 
after  the  general  line  of  buildings  becomes 
manifest,  and  is  not  within  the  mischief  of  the 
section.  But  if  what  has  been  already  put  up  la 
not  a  "building,  structure  or  erection,"  then 
if  it  is  in  advance  of  the  general  line  of  buildings 
subsequently  determined,  any  completion  will  be 
a  "  building,  structure  or  erection "  in  advance 
of  the  general  line  of  buildings,  and  so  liable  to 
demolition  pursuant  to  the  section.  Wendon  v. 
London  Cminty  Council,  63  L.  J.,  M.  C.  117; 
[1894]  1  Q.  B.  812  ;  9  R.  292  ;  70  L.  T.  440  ;  42 
W.  R.  370  ;  58  J.  P.  606—0.  A. 

Projections — Pilaster  encroaching  on  PubUe 
Footway.] — By  57  Geo.  3,  c.  xxix.  (Michael  Angelo 
Taylor's  Act),  s.  72,  power  is  given  to  the  persons 
having  the  control  of  the  pavements  of  streets  of 
the  metropolis  to  regulate  and  remove  (inter  alia) 
all  projections  from  the  fronts  of  houses  which  in 
their  judgment  arc  inconvenient  or  incommodious 
to  passengers  along  the  footways ;  and  a  penalty 
is  imposed  upon  any  owner  or  occupier  w;l>o 
refuses  or  neglects  to  remove  any  such  projec- 
tion after  notice. — By  s.  26  of  the  Metropolitan 
Building  Act,  1855  (18  &  19  Vict.  c.  122),  "  The 
following  rules  shall  be  observed  as  to  projec- 
tions. ...  (2)  In  any  street  or  alley  of  a  greater 
width  than  thirty  feet  any  shop  front  may  pro- 
ject ten  inches  and  no  more.  (5)  Except  in  so 
far  as  is  permitted  by  this  section  in  the  case  of 
shop  fronts,  and  with  the  exception  of.  •  .^ 
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window  dressings  and  other  like  architectural 
•decorations,  no  projection  from  any  building 
fihall  extend  beyond  the  general  line  of  fronts  in 
any  street,  except  with  the  permission  of  the 
Metropolitan  Board  of  Works.  .  •  ."  The  re- 
spondent built  upon  one  side  of  a  public  street 
four  houses  or  shops  upon  four  plots  of  ground  of 
which  he  was  lessee,  and  erected  against  the 
fronts  of  them  five  stone  pilasters,  forming  parts 
of  shop  fronts,  the  bases  of  which  pilasters 
•encroached  upon  the  public  footway  to  the 
extent  of  six  inches  in  depth.  The  appellants, 
having  passed  a  resolution  declaring  the  pilasters 
to  be  inconvenient  and  incommodious  to  passen- 
^rs  along  the  footway,  served  the  respondent 
with  a  notice  to  remove  them,  and  upon  his 
•default  took  out  a  summons  against  him,  under 
8.  72  of  Michael  Angelo  Taylor's  Act,  for  not 
removing  them.  The  magistrate  dismissed  the 
summons.: — Held,  that  s.  26  of  the  Metropolitan 
Building  Act,  1855,  did  not  amount  to  a  repeal  pro 
tanto  of  8.  72  of  Michael .  Angelo  Taylor's  Act ; 
that  it  only  authorised  projections  in  cases  where, 
but  for  a  statutory  prohibition,  they  would  be 
lawful,  and  did  not  authorise  projections  which 
would  interfere  with  the  user  by  the  public  of  a 
public  footway ;  and  that  the  decision  of  the 
magistrate  was  wrong.  St.  Mary,  Islington,  v. 
Goodman,  68  L.  J.,  M.  C.  122  ;  23  Q.  B.  D.  154  ; 
i61  L.  T.  44  ;  54  J.  P.  52. 

By  57  Qeo.  3,  c.  29,  s.  72,  the  commissioners  or 
trustees  having  the  control  of  the  pavements  of 
the  streets  in  the  metropolis  are  empowered  to 
regulate  or  remove,  in  snch  manner  as  they  shall 
from  time  to  time  judge  proper,  any  projections 
from  the  fronts  or  sides  of  any  house  in  any 
street  which,  in  their  judgment,  are  inconvenient 
•or  incommodious  to  the  passengers  along  the 
carriage  or  footways  of  the  streets,  and  a  penalty 
of  not  less  than  40«.  nor  exceeding  5Z.  is  imposed 
npon  any  owner  or  occupier  refusing  or  neglect- ' 
ing  "  immediately  "  to  remove  any  such  projec- 
tions, on  being  required  to  do  so  by  a  notice  from 
the  commissioners  or  trustees.  By  the  Metropolis 
Local  Management  Act,  1855  (18  k.  19  Yict. 
c.  120,  s.  119),  it  is  provided  that  if  any  projection 
•or  obstruction  placed  against  or  in  front  of  any 
house  shall  be  an  annoyance  in  consequence  of 
the  same  projecting  into  any  street,  it  shall  be 
lawful  for  the  vestry  to  give  notice  in  writing  to 
the  owner  or  occupier  of  ^uch  house  to  remove 
the  projection  or  obstruction  ;  and  if  the  owner 
or  occupier  "  neglect  or  refuse  within  fourteen- 
Klays  after  such  notice"  to  remove  the  projection 
or  obstruction,  he  is  made  liable  to  a  penalty  not 
exceeding  5Z.,  and  a  further  sum  not  exceeding 
40*.  for  every  day  daring  which  the  projection 
or  obstruction  continues  after  the  time  when  he 
may  be  convicted.  By  the  Metropolitan  Build- 
ing Act,  1855  (18  &  19  Vict.  c.  122),  s.  26,  "  The 
following  rules  shall  be  observed  as  to  projec- 
tions; (2)  in  any  street  or  alley  of  a  width 
;greater  than  thirty  feet,  any  shop-front  may 
project  ten  inches  and  no  iinore.  .  .  .  (5)  Except 
in  so  far  as  is  permitted  by  this  section  in  the 
x^ase  of  shop-fronts,  ...  no  projection  from  any 
building  shall  extend  beyond  the  general  line  of 
fronts  in  any  street,"  except  with  the  permission 
•of  the  Metropolitan  Board  of  Works.  The 
.appellant  having  obtained  a  lease  of  certain 
.surplus  land  which  had  been  acquired  by  the 
(metropolitan  board  for  the  purpose  of  widening 
a  public  street,  proceeded  to  erect  thereon  seven 
shops,  and,  as  part  of  the  fronts  of  such  shops, 
lerected  six  pilasters  which  projected  beyond  the 


general  line  of  buildings  to  the  extent  of  nine 
inches  of  the  footway.  Upon  a  complaint  by 
the  respondents  against  the  appellant  under 
s.  72  of  57  Geo.  3,  c.  29,  the  magistrate  convicted 
the  appellant : — Held,  that  the  section  had  been 
impliedly  repealed  by  s.  119  of  the  Metropolis 
Local  Management  Act,  1855,  that  any  proceed- 
ings should  therefore  have  been  taken  under  the 
latter  section,  and  that  the  conviction  must, 
upon  this  ground,  be  quashed  : — But  held  further, 
that  the  projections  erected  by  the  appellant 
were  expressly  authorised  by  s.  26  of  the  Metro- 
politan Building  Act,  1855,  and  that  proceedings 
could  not  therefore  be  successfully  taken  against 
him  under  the  latter  enactment.  8t,  Mary, 
Islington,  v.  Goodman  (23  Q.  B.  D.  154)  dissented 
from.  FortesctLe  v.  St,  Matthew,  Bethnal  Green, 
60  L.  J.,  M.  C.  172  ;  [1891]  2  Q.  B.  170  ;  65  L.  T. 
256 ;  55  J.  P.  768. 

Bow  Windows — ^Violation  of  Looal  but 


not  of  General  Aot — Implied  Bepeal.] — ^A  defen- 
dant was  convicted  under  a  local  act  of  35  Geo.  3, 
for  having  added  to  his  house  a  bow  window 
extending  beyond  the  general  line  of  the  fronts 
of  the  houses  in  the  street ;  but  it  appeared  that 
the  projection  did  not  overhang  the  ground  of 
any  other  owner,  nor  in  any  other  respect  violate 
any  requirement  of  the  general  Metropolitan 
Building  Act,  7  &  8  Vict.  c.  84  i—Held,  thati  the 
conviction  could  not  be  sustained,  as  the  general 
act  must  be  considered  to  have  repealed  pro 
tanto  the  local  act.  Reg,  v.  Pratt,  3  C.  L.  R. 
826. 

What  are — Shed  and  Seati.] — See  Le 

Neve  V.  Mile  End  Old  Toum  Vestry,  ante,  coL 
1052. 

Bebuilding  on  Old  Site.]— The  25  &  26  Vict 
c.  102,  8,  75,  does  not  apply  to  ground  formerly 
covered  with  buildings,  unless  the  owner  has 
relinquished  his  right  of  rebuilding  on  the  same 
site.  Auddatid  QLord)  v.  Westminster  Board 
of  WorUs,  41  L.  J.,  Ch.  723  ;  L.  B.  7  Ch.  597  ; 
26  L.  T.  961  ;  20  W.  R.  845. 

If,  therefore,  the  district  board  of  works 
threatens  to  proceed  under  s.  75  to  demolish 
houses  which  are  being  rebuilt  on  an  old  site, 
on  the  ground  that  they  are  beyond  the  general 
line  of  buildings,  it  is  acting  ultra  vires,  and 
may  be  restrained  by  the  court  of  chancery. 
In  such  a  case  the  metropolitan  board  ought  to 
proceed  under  s.  74,  which  provides  for  compen- 
sation to  the  landowners.    1  b, 

A  railway  company  took  land  covered  with 
houses,  and  pulled  down  houses  for  the  purpose 
of  constructing  their  railway,  and  then  sold  the 
land  as  building  ground : — Held,  that  the  pur- 
chaser had  not  lost  the  right  to  rebuild  the 
houses  on  the  same  site  as  that  occupied  by  the 
houses  before  they  were  pulled  down ;  and  that 
for  this  purpose  the  yanl  of  a  house  was  held 
to  be  equivalent  to  a  house.    Ih, 

Abandonment  of  Intention  —  Taeaiit 


Land.] — G.  owned  two  houses  in  Kensington 
and  land  therewith.  Ck)lby  House  came  up  to, 
and  in  part  projected  beyond,  the  building  line 
of  Kensington  Hoad.  Kensington  House  stood 
farther  back.  In  1873  G.  pulled  down  the  two 
houses,  and  erected  a  mansion  on  part  of  the 
land,  farther  back  from  the  road  than  the 
original  house,  throwing  into  the  street  the  site 
o£  the  projection  of  Colby  House,  and  leaving 
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the  rest  of  the  site  of  Colby  House  and  of  pnrt 
of  Kensington  Honse  to  be  laid  out  as  a  garden, 
except  that  a  small  lodge  was  built  upon  part 
thereof.  The  mansion  and  lodge  were  in  1880 
pulled  down,  and  the  premises  turned  into  a 
building  estate.  In  1891  the  plaintifE  took  a 
lease  of  part  of  the  site  of  the  two  original 
houses,  and  began  to  build  up  to  what  was 
formerly  the  frontage  of  Colby  House  (except  so 
far  as  it  formerly  projected).  The  London 
County  Council  fixed  the  building-line  of  the 
plaintifTs  land  farther  back  than  the  former 
nontage.  The  plaintiff  brought  an  action  to 
restrain  the  defendants  from  takicg  step^  under 
s.  75  of  the  act  above  named,  to  compel  him  to 
set  back  his  building,  on  the  ground  that  he 
was  building  on  an  old  site,  and  that  therefore, 
.on  the  authority  of  AricJdand  v.  We^tmiTuter 
Board  of  Works  (L.  K.  7  Ch.  597),  s.  75  did  not 
apply  : — Held,  that  the  plaintiff's  building  was 
a  new  building  erected  on  a  vacant  space,  and 
not  a  restoration  of  an  old  building  or  an  erec- 
tion on  land  upon  which  it  had  always  been 
intended  to  build,  and  that  the  case  was  within 
s.  75,  and  the  court  could  not  interfere.  Worley 
V.  St.  Mary  Ahhot^  KenHngton^  61  L.  J.,  Ch. 
601 ;  [1892]  2  Ch.  404  ;  66  L.  T.  747  ;  40  W.  R. 
666. 

A  forecourt  forty  feet  long,  and  a  back  garden 
seventy  feet  long,  formerly  belonging  to  an  old 
building,  but  subsequently  forming  part  of  a 
new  street,  in  respect  of  which  a  building-line 
.has  been  duly  certified,  cannot,  where  such 
building  has  been  pulled  down,  and  the  owner 
has  shown  an  intention  to  abandon  his  right  to 
rebuild  on  the  actual  site  of  the  old  building,  be 
treated  either  as  part  of  the  curtilage  of  the 
building,  and  in  that  sense  as  part  of  the  build- 
ing itself,  within  the  meaning  of  s.  74  of  the 
Metropolis  Management  Act,  1862,  but  must  be 
treated  as  *^ vacant  land"  within  the  meaning 
of  s.  75 ;  and  the  owner  is  not  entitled,  after 
the  old  building  has  been  pulled  down,  to  erect 
another  building  which  will  cover  the  old  site 
and  also  the  '^  vacant  land "  on  each  side  of  it, 
if  by  80  doing  such  building  will  go  beyond  the 
buildine^-line  which  has  been  certified.  AucldaTvd 
(^Lord)  V.  Westminster  I>igtrict  Board  of  Works 
(41  L.  J.,  Ch.  723  :  L.  R.  7  Ch.  597)  distinguished. 
London  County  Counoil  v.  Pryor^  65  L.  J.,  M.  C. 
89  ;  [1896]  1  Q.  B.  465  ;  74  L.  T.  234  ;  60  J.  P. 
292— C.  A. 

Effect  of  Special  Act — Railway  Station.] — 

A  company  was  empowered  by  their  special  act 
to  widen  a  branch  of  their  railway  passing 
through  London,  and  to  build  additional  stations. 
In  conformity  with  the  powers  so  given,  the 
company  proceeded  to  erect  a  station  on  their 
land  by  the  side  of  a  highway,  within  the  dis- 
tance required  to  be  left  between  buildings  and 
highways  in  London  by  the  Metropolis  Manage- 
ment Act,  which  had  passed  shortly  after  the 
special  act  of  the  company : — Held,  that  the 
powers  conferred  on  the  company  by  their 
special  act  were  not  controlled  by  the  latter 
statute,  and  that  the  company  was  authorised 
so  to  build  their  station.  Londan  and  Black- 
wall  My,  V,  Limeliause  Board  of  Works^  8  lSja.jkS, 
123  ;  26  L.  J.,  Ch.  164  ;  5  W.  R.  64. 

By  a  statute  passed  prior  to  the  railway  act, 
the  trustees  of  the  particular  highway  had 
power  to  prevent  any  building  being  erected 
so  near  to  the  road  as  the  station  was  being 
built.   The  Metropolis  Management  Act  repealed 


this  statute,  and  vested  this  authority  in  the 
managing  body  thereby  constituted  :  —  Held, 
that  the  trustees  of  the  road  must  be  taken  t<>- 
have  been  preseAt  at  the  passing  of  the  railway 
act,  as  well  as  of  the  metropolis  act,  and  there- 
fore the  powers  given  by  the  railway  act  must 
prevail.    Ih. 

A  railway  company  were  empowered  by  a. 
special  act  passed  in  1887  to  make  a  subway 
in  the  metropolis,  with  all  necessary  approaches,, 
and  to  use  such  of  the  lands  delineated  on  the 
deposited  plans  as  might  be  required  for  that 
purpose : — ^Held,  that  the  act  empowered  the 
company  to  erect  on  land  compulsorily  acquired 
within  the  limits  of  deviation  a  station  beyond 
the  general  line  of  buildings  of  the  street  in 
which  the  same  was  situate,  notwithstanding 
s.  75  of  the  Metropolis  Management  Amendment 
Act,  1862.  City  and  South  Londo-n  By.  v. 
London  County  Council^  60  L.  J.,  M.  C.  149 ; 
[1891]  2  Q.  B.  518;  65  L.  T.  362;  40  W.  R. 
166  ;  56  J.  P.  6—0.  A. 


School  Board  Site.] — The  provisions  of 


s.  6  of  the  Metropolis  Management  Act^  1878, 
by  which  building  within  twenty  feet  of  thfr 
centre  of  the  highway  is  prohibited,  are  incon- 
sistent with  a  special  act  empowering  the  London 
School  Board  to  acquire  oompulsorily  a  particular 
site,  defined  by  metes  and  bounds,  for  the  pur* 
pose  of  providing  school  accommodation.  Con- 
sequently the  school  board  take  such  site,  or 
so  much  of  it  as  is  necessary  for  school  accom- 
modation, free  from  the  restriction  imposed  by 
the  general  act.  CUy  and  Sjuth  London  Ry, 
V.  London  County  Council  ([1891]  2  Q.  B.  513> 
followed.  London  County  Council  v.  London 
School  Board,  62  L.  J.,  M.  C.  30  ;  [18921  2  Q.  B. 
606  ;  6  R.  1 ;  40  W.  R.  604  ;  56  J.  P.  791. 

ExemptionB— Oovemment  Building^.  ] — Build- 
ings erected  by  the  commissioners  of  lieutenancy 
of  the  city  of  London,  under  1  Gteo.  4,  c.  100,. 
s.  39,  and  17  &  18  Vict.  c.  105,  s.  2,  for  the  cus- 
tody of  the  arms  and  stores  of  the  militia,  are- 
within  the  exemption  in  18  &  19  Vict.  c.  122^ 
s.  6,  as  employed  for  her  Majesty's  use  or  service ;. 
and  it  is  not  necessary  to  give  notice  to  the  dis- 
trict surveyor  before  commencing  the  buildings. 
Jay  V.  Hamnum,  8  El.  &  Bl.  469  ;  27  L.  J.,  M.  C. 
25 ;  4  Jur.  (n.b.)  407. 


Chancel  of  a  Church.] — ^The  ecclesiastical 


commissioners  have  no  power,  by  virtue  of  the 
exceptions  contained  in  19  &  20  Vict.  c.  112,  s.  3^ 
to  contravene  the  provisions  of  14  Geo.  3,  c  78^ 
or  of  18  &  19  Vict.  c.  120,  s.  143,  by  erecting  the 
chancel  of  a  church,  part  of  which  projects- 
beyond  the  general  line  of  buildings  in  a  street, 
without  the  sanction  of  the  board  of  works, 
as  required  by  the  18  &  19  Vict.  c.  120,  s.  143. 
Ecclesiastical  Commissioners  v.  Clerkenwell 
Vestry,  8  De  G.  F.  &  J.  688  ;  30  L.  J.,  Ch.  454  ^ 
7  Jut.  (NA)  810  ;  4  L.  T.  599  ;  9  W.  R.  681. 

OemolitioiL — **  Order  in  Writing.**] — A  magis^ 
trate  made  a  verbal  order  under  s.  75  directing 
the  builder  to  demolish  part  of  a  house  within 
eight  weeks.  The  builder  was  present  when  the 
order  was  made,  but  it  was  not  reduced  into- 
writing  till  the  day  when  the  eight  weeks  expired ; 
after  that  day  a  copy  was  served  upon  him  or 
came  to  his  knowl^ge : — Held,  that  the  order 
was  not  ^^an  order  in  writing  made  on"  the 
builder  within  the  meaning  of  s.  75,  and  was 
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therefore  invalid.  Barlow  v.  St,  Mary  Abbot 
Vestry,  55  L.  J.,  Ch.  680;  11  App.  Caa.  257; 
65  L.  T.  221  ;  34  W.  R.  621 ;  50  J.  P.  691— 
H.  L.  (E.) 

Ereetion  beyond  Line —Time  at  whieh  Matter 
of  Complaint  arisee.]  —  See  London  County 
Council  Y.  Cross f  and  Lary  t.  London  County 
Council,  post,  cols.  1092,  1093. 

o.  Oonstructlon. 

See  London  Building  Act,  1894  (57  &  58  Vict. 
0.  ccxiii.,  ss.  53^ — 81,  &c.) 

Building  Oontraets  anterior  to  London 
Building  Aot,  1894.]— Contracts  to  erect  and 
complete  houses  at  certain  dates  year  by  year 
for  several  years,  entered  into  before  the  passing 
of  the  London  Building  Act,  1894,  are,  by  s.  212, 
preserved  from  the  operation  of  the  provisions 
of  that  act.  The  application  of  s.  212  is  not 
to  be  narrowed  down  to  specific  structural  works 
in  progress  at  the  date  of  the  passing  of  the  act. 
Tanner  v.  Oldham,  65  L.  J.,  M.  C.  10 ;  [1896] 
1  Q.  B.  60  ;  15  R.  603  ;  73  L.  T.  404  ;  44  W.  R. 
63. 

Union  of  Two  Bnildings.] — ^The  alteration  of 
an  old  building  by  an  addition  is  not  an  uniting 
of  two  buildings  within  r.  2  of  s.  28  of  18  &  19 
Vict.  c.  122,  unless  the  addition  was  at  some 
time  a  separate  building  in  itself.  Scott  v.  Lego, 
46  L.  J.,  M.  C.  267  ;  10  Q.  B.  D.  236  ;  36  L.  T. 
456  ;  26  W.  R.  594— C.  A. 

Sect.  9  confines  the  operation  of  r.  4  of  s.  27 
to  cases  where  an  addition  to  an  old  building, 
taken  by  itself,  contains  more  than  the  statutory 
number  of  cubic  feet.    lb. 

For  many  years  before  the  18  &  19  Vict.  c.  122 
came  into  operation,  the  houses  Nos.  66  and 
67  in  A.  had  been  united  by  means  of  an  opening 
in  the  party-wall  between  them.  In  June,  1862. 
B.,  being  the  occupier  of  these  two  houses,  and 
of  No.  6  in  a  lane,  made  two  openings  in  the 
wall  dividing  No.  6  and  No.  66.  The  three 
houses  together  contained  more  than  216,000 
cubic  feet,  but  Nos.  6  and  66  taken  alone  did  not 
contain  so  much  : — Held,  that  the  two  houses 
Nos.  66  and  67  must  be  considered  as  one  building, 
and  that  the  openings  between  Nos.  6  and  66 
must  be  made  in  accordance  with  the  requirements 
of  the  18  &  19  Vict  c  122,  s.  28.  Ashby  v. 
WoodtJwrpe,  33  L.  J.,  M.  C.  68  ;  9  L.  T.  409  ;  12 
W.  R.  209. 

Pnblio  BnildingB.] — The  rules  of  construction 
contained  in  the  first  schedule  of  the  18  &  19 
Vict,  a  122,  have  no  reference  to  public  buildings, 
which  class  of  buildings  are  to  be  constructed  as 
may  be  approved  by  the  district  surveyor,  with 
an  appeal,  in  case  of  disagreement  between  him 
and  the  builder,  to  the  Metropolitan  Board  of 
Works.  Reg.  t.  Carruthers,  4  B.  &  S.  804  ;  33 
L.  J..  M.  C.  107  ;  10  Jur.  (N.S.)  767 ;  9  L.  T.  825  ; 
12  W.  R.  372. 

Height — **  Ereeted  on  the  Side  of  any  new 

Street."] — ^A  building  erected  at  the  comer  of 
two  streets,  one  being  a  new  street,  is  a  building 
"  erected  on  the  side  of  "  the  new  street  within 
8.  85  of  the  Metropolis  Management  Act  Amend- 
ment Act,  1862,  and  consequently  such  building 
must  not  be  higher  than  the  width  of  the  new 
street.    London  County  Council  v.  Lawrence,  62 


L.  J.,  M.  C.  176  ;  [1893]  2  Q.  B.  228  ;  5  R.  494  ; 
69  L.  T.  344  ;  41  W.  R.  688  ;  57  J.  P.  617. 

Ineombostible  Material  —  Constmction  ot 
Walls.]— By  18  &  19  Vict.  c.  122,  s.  12,  and 
schedule  1 ,  *'  every  building  shall  be  inclosed  with . 
walls  constructed  of  brick,  stone  or  other  hard 
and  incombustible  substance  "  :  —  Held,  that 
these  words  amount  to  a  prohibition  against 
building  the  walls  of  wood  or  other  combustible 
substance.  Stevens  v.  Oonrley,  7  C.  B.  (N.s)  99  ; 
1  F.  &  F.  498  ;  29  L.  J.,  C.  P.  1  ;  6  Jur.  (N.8.). 
147  ;  1  L.  T.  33  ;  8  W.  R.  85. 


Conetmction  of  Boofii  —  <<])nroline" — 

Woven  Iron  Wire  with  Oleaginous  Coating.] — 

Sect.  19  of  the  Metropolitan  Building  Act.  1855, 
provides  that  the  roof  of  every  building  in  the 
metropolis  shall  be  externally  covered  with  slates, 
tiles,  metal,  or  other  incombustible  materials  : — 
Held,  that  a  roof  covered  with  a  material  com- 
posed of  woven  iron  wire,  with  a  coating  which, 
on  the  application  of  a  hot  coal  or  a  lighted  stick,. 
ignited  and  burnt  away,  leaving  the  wirework. 
foundation  bare,  was  not  covered  with  an  incom- 
bustible material  within  the  meaning  of  the  act. 
Payne  v.    Wright  61  L.  J.,   M.  C.   7  ;  [18^2] 
1  Q.  B.   104  ;  65  L.  T.  612 ;  40  W.  R.  191  :  r>(i. 
J.  P.  120. 

Thickneas  of  Walls.]— See  Foot  v.  Hodgson,. 
59  L.  J.,  Q.  B.  343  ;  25  Q.  B.  D.  160  ;  55  J.  P. 
116  (infra,  col.  1080). 

By-Law— Bemoval  of  Animal  Matter  tsom 
«  Site  "  underneath  Foundations.]  —  By  the 
Metropolis  Management  and  Building  Act» 
Amendment  Act,  1878,  s.  16,  the  Metropolitan 
Board  of  Works  were  empowered  to  make  by- 
laws with  respect  to  "  the  foundations  of  houses, 
buildings,  ana  other  erections,  and  the  sites  of 
houses,  buildings,  and  other  erections  to  be  con- 
structed after  the  passing  of  this  act,  and  the- 
mode  in  which  and  the  materials  with  which 
such  foundations  and  sites  shall  be  made,  formed,, 
excavated,  filled  up,  prepared,  and  completed  for 
securing  stability,  the  prevention  of  fires,  and. 
for  purposes  of  health."  By  s.  14  the  term  "  site  " 
is  defined  to  mean  "  the  whole  space  to  be  occu- 
pied by  such  house,  building,  or  other  erection, 
between  the  level  of  the  bottom  of  the  foundations 
and  the  level  of  the  base  of  the  walls."  The 
Metropolitan  Board  of  Works  made  the  following 
by-law  :  "  No  house,  building,  or  other  erection 
shall  be  erected  upon  any  site  or  portion  of  any 
site  which  shall  have  be^n  fiUed  up  or  covered 
with  any  material  impregnated  or  mixed  withi 
any  fsecal,  animal  or  vegetable  matter,  or  which 
shall  have  been  filled  up  or  covered  with  dust, 
or  slop,  or  other  refuse,  or  in  or  upon  which  any 
such  matter  or  refuse  shall  have  been  deposited, 
unless  and  until  such  matter  or  refuse  shall  have 
been  properly  removed  by  excavations  or  other- 
wise from  such  site"  : — Held,  that  the  meaning 
of  the  word  "  site  "  in  the  by-law  was  governed 
by  the  interpretation  of  that  word  in  the  act,  so- 
that  the  by-law  did  not  authorise  the  Metro- 
politan Board  of  Works  to  direct  the  removal  of 
faecal,  animal  or  vegetable  matter  in  the  soil 
below  the  level  of  the  bottom  of  the  foundations. 
Blashill  V  C/uimbers,  14  Q.  B.  D.  479  ;  53  L.  !• 
38  ;  49  J.  P.  388. 

Orant  of  LieeneoB  fbr  Hoardings.] — B.  having 
contracted  to  erect  a  building  (the  new  post- 
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office),  which  would  take  two  jears  in  its  erection, 
applied  to  the  commissioners  of  sewers  of  the  city 
for  a  licence  to  erect  a  hoarding  to  inclose  the 
space,  under  the  City  of  London  Sewers  Act, 
1848,  which  hoarding  would  run  into  four  streets. 
The  commissioners  refused  to  grant  a  licence, 
except  upon  the  terms  that  there  should  be  a 
•distinct  licence  for  the  hoarding  in  each  of  the 
four  streets,  that  it  should  continue  for  two 
months,  that  a  fee  of  lOl.  should  be  paid  for  each 
licence,  and  that  no  phicards  or  other  materials 
for  advertising  should  be  placed  against  the 
hoarding : — Held,  first,  that  the  commissioners 
ought  not  to  have  required  four  licences  for  the 
hoarding,  but  only  one  licence.  Reg.  v.  Sewers 
CommUsionerSy  Brass^  Ex  partSy  22  L.  T. 
582. 

Held,  secondly,  that  they  ought  not  to  have 
limited  the  darationof  the  licence  to  two  months, 
but  should  have  granted  the  licence  for  such  a 
length  of  time  as  would  be  reasonably  requisite 
for  the  erection  of  the  building.    Ih, 

Held,  thirdly,  that  they  had  no  right  to  impose 
the  condition  that  no  placards,  or  other  materials, 
should  be  placed  against  the  hoarding.    Ih, 


d.  Party- Walla. 

See  London  Building  Act,  1894  (57  &  68  Vict. 
c.  ccidii.),  ss.  87 — 101,  &a 

i.  Generally, 

Classification  of] — The  word  "party- wall" 
may  be  used  in  four  different  senses  :  (1)  A 
wall  of  which  the  two  adjoining  owners  are 
tenants  in  common — this  is  the  most  common 
and  the  primary  meaning  of  the  term  ;  (2)  A 
wall  divided  longitudinally  into  two  strips,  one 
belonging  to  each  of  the  adjoining  owners  ;  (3) 
A  wall  which  belongs  entirely  to  one  of  the 
adjoining  owners,  but  is  subject  to  an  easement 
in  the  other  to  have  it  maintained  as  a  dividing 
wall  between  the  two  tenements ;  (4)  A  waU 
divided  longitudinally  into  two  moieties,  each 
moiety  being  subject  to  a  cross  easement  in 
favour  of  the  owner  of  the  other  moiety.  Watson 
V.  Gray,  49  L.  J.,  Ch.  243  ;  14  Ch.  D.  192  ;  42  L.  T. 
294  ;  28  W.  B.  438  ;  44  J.  P.  537. 

Wall  Extending  above  adjoining  BoUding.] — 
A  wall  may  be  a  party-wall  as  to  a  portion  of  its 
height,  and  cease  to  be  a  party-wall  for  the  rest 
of  its  height ;  and  s.  75  of  the  London  Building 
Act,  1894,  does  not  make  it  a  party- wall  above 
the  line  where  it  ceases  to  divide  buildings. 
Drury  v.  Army  and  Navy  Stores,  65  L.  J.,  M.  C. 
169  ;  [1896]  2  Q.  B.  271 ;  74  L.  T.  621  ;  44  W.  R. 
560;  60  J.  P.  421. 

United  Buildings— Appeal.] — By  s.  9  of  the 

Metropolitan  Buildings  Act,  1855,  an  addition  to 
an  old  building  is  subject  to  the  regulations  of 
the  act ;  by  s.  27,  r.  4,  certain  buildings  contain- 
ing more  than  216,000  cubic  feet  are  to  be 
divided  by  party- walls ;  and  by  s.  28,  r.  2,  no 
buildings  shall  be  united,  if  when  so  united  they 
will  be  in  contravention  of  the  act.  A  new 
building  was  added  to  an  old  building,  the 
united  building  containing  more  than  216,000 
cubic  feet : — Held,  that  the  united  building  was 
not  within  the  words  of  the  act^  and  need  not  be 
divided  by  a  party-wall.  An  appeal  from  the 
decision  of  a  magistrate  will  lie  under  s.  106  of 
the  act,  although  there  has  not  been  a  conyic- 


tion.  Scott  V.  Legg,  46  L.  J.,  M.  C.  267  ;  10 
Q.  B.  D.  236  ;  36  L.  T.  456  ;  25  W.  R.  694— C.  A. 

Adjoining  Properties.]  —  The  builder  of  a 
house  on  a  new  foundation  may  not  erect  half 
his  flank  or  side  wall  on  his  neighbour's  vacant 
ground.    Barlow  v.  Norman,  2  W.  BL  959. 

The  14  Geo.  3,  c.  78,  did  not  make  party -walls 
common  property ;  and  if  one  proprietor  added 
to  the  height  of  such  a  party-wall,  and  the  other 
pulled  down  the  addition,  the  first  might  main- 
tain trespass  for  pulling  down  so  much  of  it  as 
stood  on  the  half  of  the  wall  which  was  erected 
on  the  plaintiffs  soil :  the  property  in  a  wall 
erected  at  a  joint  expense  follows  the  property 
of  the  land  whereon  it  stands.  Matts  v.  Hawkins^ 
5  Taunt.  20  ;  14  R.  R.  695. 

Measurement  of  Height  of  Wall— Storey.] — 

By  schedule  1  of  the  Metropolitan  Building  Act, 
1855,  the  thickness  of  the  external  and  party 
walls  of  dwelling-houses  and  warehouses  through- 
out the  different  storeys  is  regulated  in  accord- 
ance  with  rules  there  laid  down,  the  necessary 
thickness  varying  with  the  height  and  width  of 
the.  wall ;  by  r.  5,  provision  is  made  for  the  mode 
of  measuring  the  height  of  every  topmost  storey, 
and  by  r.  6,  "  the  height  of  every  wall  is  to  be 
measured  from  the  base  of  the  wall  to  the  level 
of  the  top  of  the  topmost  storey  "  : — Hedd,  that 
a  "  topmost  storey"  need  not  necessarily  be  con- 
tained within  four  vertical  walls,  and  that  floors 
or  rooms  enclosed  on  three  sides  by  vertical  walls 
and  in  front  by  the  sloping  roof  of  the  house 
were  storeys  within  the  meaning  of  the  schedule 
and  rules.  Foot  v.  Hodgson,  59  L.  J.,  Q.  B.  343 ; 
25Q.  B.  D.  160;55  J.  P.  116. 

Must  be  YertloaL] — ^A  party- wall  must  be  a 
vertical  and  not  a  horizontal  division.  Holland 
V.  Wallen,  10  R.  583  ;  70  L.  T.  376. 

7  &  8  Vict.  c.  84.]— The  7  &  8  Vict.  c.  84,  is  an 
act  of  a  local  and  personal  nature.  RicJt-ards  y. 
Eatto,  3  D.  &  L.  515  ;  15  M.  &  W.  244  j  16  L.  J., 
Ex.  163 ;  10  Jur.  695. 

See  also  Bouxdaries. 

ii.  LiahUUyfor  Expenses, 

Where  Wall  Insnffloient  for  all  Purposes.] — 

Where  a  party -wall  is  defective  for  all  purposes, 
the  expense  of  pulling  down  and  rebuilding,  &c., 
must  be  borne  by  the  building  and  adjoining 
owners.  Seawell  v.  Webster,  29  L.  J.,  Ch.  71  ; 
7  W.  R.  691. 

Where  Wall  Insnffloient  for  Hew  Bnilding 
Only.] — Where  a  party-wall,  sufficient  for  aU 
other  purposes,  is  incapable  of  bearing  the  struc- 
ture to  be  placied  upon  it  by  the  building  owner, 
he  has  a  right,  under  s.  83  of  the  Metropolitan 
Building  Act,  1855,  upon  notice  to  the  adjoining 
owner,  to  pull  down  the  same  compulsorily, 
bearing  the  expense.    Ih, 

Owner  of  Improved  Rent.] — The  owner  of  the 
improved  rent,  not  of  the  ground  rout,  was  liable 
to  pay  the  expenses  of  a  party-wall,  under  14 
Geo.  3,  c.  78.    Pe4;k  v.  Wood,  6  Term  Rep.  130. 

The  assignee  of  the  lessee  of  premises,  at  a 
fixed  rent,  which  he  considerably  improved,  and 
thereby  rendered  of  greater  annual  value,  was 
not  the  owner  of  the  improved  rent  within  that 
statute.    Lamhe  v.  Hemans,  2  B.  &  Aid.  467. 
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An  executor  or  an  administrator  might  be 
liable,  as  the  owner  of  the  improyed  rent,  for  the 
expenses  of  pulling  down  and  rebnQdinga  party- 
wall  under  14  Geo.  8,  c.  78,  s,  41,  even  though  he 
had  no  other  assets  than  the  improved  rent. 
Thaokar  v.  WiUon,  4  K.  &  M.  659 ;  3  A.  &;  E. 
142  ;  1  H.  &  W.  131 ;  4  L.  J.,  K.  B.  149. 
.  The  lessor  of  a  house  at  rack-rent  (there  being 
no  other  person  entitled  to  any  kind  of  rent)  was 
liable  to  contribute  to  the  expenses  of  a  party- 
wall,  under  14  Gea  3,  c.  78,  though  the  lessee 
had  improved  the  house  demised.  Bea/rdmore  v. 
Jbot,  8TermRep.  214. 

Ai  between  Landlord  and  Tenant.] — ^If  a 
landlord  declared  on  a  general  covenant  to  repair 
a  messuage,  and  assigned  a  breach,  per  quod  he 
was  put  to  expense,  it  was  sufficient  for  the 
tenant  to  plead  performance  of  all,  except  as  to 
the  repairs  of  a  party-wall,  and  that  those  repairs 
were  rendered  necessary,  and  were  done  under  14 
Geo.  3,  c.  78.    Mo<yre  v.  Clark,  5  Taunt.  90. 

A  lessee  for  twenty-one  years,  at  a  peppercorn 
rent  for  the  first  half-year,  and  a  rack-rent  for 
the  rest  of  the  term,  who  by  agreement  was  to 
put  the  premises  in  repair,  and  convenated  to 
pay  the  land-tax,  and  all  other  taxes,  rates, 
assessments  and  impositions,  having  assigned  his 
term  for  a  small  sum  in  gross,  was  not  liable  to 
pay  the  expense  of  a  party-wall,  either  by  the  14 
Geo.  3,  c.  78,  or  by  the  covenant ;  but  that  charge 
must  in  such  case  be  borne  by  the  origiiml 
landlord.  Southall  v.  Ledhetter,  3  Term  £ep. 
458. 

The  tenant  of  a  house  covenanted  in  his  lease 
to  pay  a  reasonable  share  and  proportion  of  sup- 
porting, repairing  and  amending  aU  party-waUs, 
and  to  pay  all  taxes,  duties,  assessments,  and 
impositions,  parliamentary  and  parochial,  "it 
being  the  intention  of  the  parties  that  the  land- 
lord should  receive  the  clear  yearly  rent  of  60Z. 
in  net  money,  without  any  deduction  whatever." 
During  the  lease  the  proprietor  of  the  adjoining 
house  built  a  party-wall  between  that  house  and 
the  house  demised,  under  the  statute : — Held, 
that  the  tenant  (not  the  landlord)  was  bound  to 
pay  the  moiety  of  the  expense  of  the  party- 
wall.  Barrett  v.  Bedford  (^Dnke\  8  Term  Rep. 
602. 

A  tenant  under  covenant  to  repair  could  not 
maintain  an  action  under  the  statute,  against 
his  landlord,  for  a  moiety  of  the  expense  of 
rebuilding  a  party-wall,  which,  being  out  of 
repair,  the  tenant  pull^  down  and  rebuilt  at 
the  joint  expense  of  himself  and  the  occupier  of 
the  adjoining  house,  to  whom  he  had  given  the 
notice  required  by  the  statute,  in  his  land- 
lord's name,  but  without  his  authority.  Pizey  v. 
Rog^s,  R.  &  M.  357. 

Under  Building  Agreement.] — ^A  lessee  of  land 
from  N.  entered  into  an  agreement  with  G.,  who 
was  to  build  houses  and  pay  him  201.  a  year, 
and  G.  then  employed  the  lessee  to  build  the 
houses  : — Held,  that  the  lessee  was  liable  to 
contribute  to  a  party-wall  to  which  the  houses 
were  attached.  Collins  v.  WiUon,  4  Bing.  661  ; 
1  M.  &  P.  464  ;  6  L.  J.  (0.8.)  C.  P.  107. 

A  tenant  who  rebuilt  a  house  in  London,  with- 
out a  lease  or  an  agreement  for  a  lease,  and 
therein  made  use  of  the  party- wall  of  the  adjoin- 
ing house,  could  not  be  sued  for  half  the  cost  as 
owner  of  the  improved  rent ;  though  he  after- 
wards obtained,  in  consideration  of  the  rebuild- 
ing, a  beneficial  lease  at  a  low  ground  rent. 


habendum  from  a  day  before  the  rebuilding. 
Taylor  y,  Beed,  6  Taunt.  249. 

A.,  a  builder,  proposed  to  B.,  the  occupier  of 
the  adjoining  house,  to  build  a  party-wall,  and 
stated  the  expense  ;  B.  answered  '*  Very  well,  I 
expect  to  pay  what  is  right  and  fair,"  and  th& 
waU.  was  built : — Held,  tluit  A.  was  entitled  to> 
recover  from  B.  his  share  of  the  expense,  with- 
out reference  to  the  statute.  Stuart  v.  Smith , 
2  Marsh.  435  ;  7  Taunt.  158 ;  Holt,  321. 

Snb-Tenaneief .] — ^A  tenant  of  premises  having 
built  a  party- wall  thereon,  let  a  portion  of  themt 
upon  a  ouiiding  agreement  for  50^.  a  year.  Th& 
sub-tenant  buUt  a  house  on  his  part  of  the 
ground,  and  in  so  doing  made  use  of  the  party* 
wall ;  the  agreement  contained  no  stipulation  in 
case  of  this  being  done.  The  sub-tenant  under- 
let the  house,  when  finished,  at  a  ,rent  exceeding 
50Z. : — Held,  that  the  original  tenant  was  not 
entitled  to  compensation  from  his  lessee,  under 
the  statue,  for  the  use  of  the  party-wall,  since 
he  himself,  and  not  the  sub-tenant,  was  the 
owner  of  the  improved  rent  within  that  clause. 
WUliamsT.  Pooklington,  2  B.  &  Ad.  878  ;  1  L.  J., 
K.  B.  28. 

If  the  lessee  of  a  house  at  a  rack-rent  underlet 
it  at  an  advanced  rent,  he  was  liable  to  contri- 
bute to  the  expenses  of  a  party- wall  built  under 
the  statute ;  nor  was  the  operation  of  the  statute 
at  all  varied  by  any  covenants  to  repair,  entered 
into  between  the  landlord  and  his  tenant. 
Satigsterv.  Birkhead,  1  Bos.  &  P.  303. 

Beeovery  of  Money  Paid.] — A  tenant  who  has 
been  compelled  by  the  building  owner  to  pay  the 
proportion  of  the  expenses  of  a  party-wall  or 
structure  which  was  payable,  under  18  &  19  Vict. 
c.  122,  by  his  landlord,  "  the  adjoining  owner," 
may  maintain  an  action  against  the  latter  to- 
recover  the  sum  so  paid,  and  is  not  bound  (though 
entitled)  to  deduct  it  from  rent  due  or  accruing 
due.  Barle  v,  Maugham,  14  C.  B.  (N.8.)  626  ; 
10  Jur.  (K.8.)  208  ;  8  L.  T.  637  ;  11  W.  R.  911. 

When  notice  of  pulling  down  and  rebuilding 
a  party- wall  was  given  under  14  Geo.  3,  c.  78, 
and  the  tenant  of  the  adjoining  house,  who  was 
under  covenant  to  repair,  finding  it  necessary,  in 
consequence,  to  shore  up  his  house,  and  to  pull 
down  and  replace  the  wainscot  and  partitions  of 
it,  instead  of  leaving  such  expenses  to  be  incurred 
and  paid  by  the  owner  of  the  house,  giving 
notice  in  the  manner  prescribed  by  the  act,  and 
afterwards  paying  the  same  to  him  upon  demand, 
employed  workmen  of  his  own  to  do  those  neces- 
sary works,  and  paid  them  for  the  same  : — Held, 
that  he  could  not  recover  over  against  his  land- 
lord such  expenses  incurred  by  his  own  orders, 
and  paid  for  by  him  in  the  first  instance ;  all 
the  powers  and  authorities  given  by  the  act  in 
respect  to  any  works  to  be  done  being  given  to  the 
owner  of  the  house  intended  to  be  pulled  down 
and  rebuilt,  and  the  landlord  of  the  adjoining 
house  being  only  liable  by  the  act  to  reimburse 
his  tenant  money  paid  by  him  to  the  other  owner, 
for  such  works  as  were  authorised  to  be  done  by 
such  other  owner  in  respect  of  such  adjoining: 
house.    Bobinson  v.  Lewis,  10  East,  227. 

Amount  of  Expenses — Objection  to.] — A  struc- 
ture within  the  metropolis  having  been  surveyed 
by  the  board  of  works  under  18  &  19  Vict.  c.  122, 
ss.  69,  73,  an  order  was  made  by  a  magistrate 
for  the  owner  to  take  down  or  otherwise  secure 
the  party-walls.    Upon  his  default  the  board 
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themselves  executed  the  works  and  took  out  a 
summons  against  the  owner  for  the  expenses 
incurred  :— Held,  first,  that  upon  the  hearing  of 
-such  summons  the  owner  could  not  object  to  his 
being  made  liable  for  expenses  actually  incurred, 
by  merely  showing  that  they  included  items 
which  were  in  excess  of  the  market  price  of 
labour  and  materials  at  the  date  of  the  execution 
•of  the  works.  Secondly,  that  he  could  not 
require  that  the  other  owners  of  the  party- walls 
should  be  summoned  in  order  that  the  expenses 
might  be  distributed  among  them.  Debenham 
V.  Metropolitan  Board  of  Workt^  60  L.  J.,  M.  C. 
29  ;  6  Q.  B.  D.  112  ;  43  L.  T.  596  ;  29  W.  R.  353 ; 
45  J.  P.  190. 

iii.  Right  to  Pull  Down  and  JRebuUd, 

Party  Wall,  what  if.]— -The  phiintifE  was  the 
owner  of  a  boundary  wall  built  on  his  own  land, 
against  which  he  had  built  some  closets,  and  the 
defendant,  his  adjoining  neighbour,  had  recently 
built  a  substantial  structure  : — Held,  that,  so  far 
as  these  buildings  extended  against  both  sides  of 
the  wall,  it  was  a  "  party-wall "  within  the  Metro- 
politan Buildings  Act  (18  &  19  Vict.  c.  152),  and 
the  defendant  was  entitled,  on  giving  the  proper 
notices  under  the  act,  to  take  down  such  part  as 
might  be  necessary  for  the  purposes  of  necessary 
rebuilding.  Xnight  v.  Ptirssell,  48  L.  J.,  Ch.  395 ; 
tl  Ch.  D.  412  ;  40  L.  T.  391  ;  27  W.  K.  817. 

ITotioe  to  **  Adjoining  Owner."] — A  tenant 
in  possession,  having  an  equitable  interest  only 
under  an  agreement  for  a  lease  for  a  term  is,  in 
equity,  an  adjoining  owner  under  18  &  19  Vict. 
■  c.  122,  and  three  months'  notice  must  be  given 
to  him  before  any  alteration  affecting  his  premises 
can  be  commenced  by  his  neighbour,  under  the 
powers  of  that  act.  Qnven  v.  Phillipg^  33  Beav. 
18 ;  9  Jur.  (N.S.)  667 ;  8  L.  T.  622 ;  11  W.  R. 
706. 

A  lessee  of  a  house  for  a  term  of  ninety-nine 
years,  having  demised  some  portions  of  the  house 
to  separate  persons  for  terms  varying  from  seven 
to  twenty-one  years,  is  the  owner  of  the  house 
within  18  &  19  Vict.  c.  122.  ffimt  v.  HarrU, 
19  C.  B.  (N.8.)  13  ;  34  L.  J.,  C.  P.  249  ;  11  Jur. 
(N.8.)  486  ;  12  L.  T.  421 ;  13  W.  R.  742. 

-  Person  in  Possession  nnder  Building  Agree- 


ment.]— A  person  in  possession  of  land  for  the 
purpose  of  building  under  a  usual  building  agree- 
ment, where  the  grant  of  the  lease  is  conditional 
upon  the  performance  of  the  agreement,  is,  not- 
withstanding the  fact  that  he  is  not  an  actual 
lessee,  an  "  owner  "  within  the  London  Building 
Act,  1894,  s.  6,  sub-s.  29,  and  as  such  entitled 
under  s.  90  to  party-wall  and  structure  notices 
from  a  building  owner  of  adjoining  land.  lAgt 
V.  Tharp,  66  L.  J.,  Ch.  175 ;  [1897]  1  Ch.  260 ; 
76  L.  T.  45  ;  45  W.  R.  243  ;  61  J.  P.  248. 

Honse  Let  in  Separate  Tenements.] — ^A 


tenant  in  possession  of  part  of  a  house  tor  a 
greater  interest  than  an  interest  from  year  to  year 
is  an  "adjoining  owner"  within  s.  82  of  the 
Metropolitan  Building  Act,  1855,  and  is  therefore 
entitled  under  s.  85,  sub-s.  1,  to  three  months' 
notice  from  the  building  owner  in  respect  of  any 
intended  alteration  to  a  party  structure.  Mll- 
ingham  v.  Wood,  60  L.  J.,  Ch.  232  ;  [1891]  1 
Ch.  51 ;  64  L.  T.  46  ;  39  W.  R.  282. 

Landlord — Kotioe  to  Sorreyor.] — ^A  landlord 
is  justified,  under  18  &  19  Vict.  c.  122,  s.  83,  in 


entering  premises  in  the  occupation  of  his  tenant 
from  year  to  year,  and  pulling  down  and  rebuild- 
ing the  party-wall  between  it  and  other  premises 
belonging  to  him,  without  giving  the  notice 
required  by  s.  86  ;  such  tenant  not  bdng  an  owner 
within  the  interpretation  clause,  s.  3,  and  it  is 
no  objection  that  he  has  neglected  to  give  the 
notice  to  the  district  surveyor  required  by  s.  38. 
Wh^sler  v.  Gray,  4  C.  B.  (N.8.)  584 ;  27  L.  J., 
C.  P.  267 ;  6  W.  R.  676.  Affirmed  on  appeal,  6  C.  B. 
(N.s.)  606  ;  28  L.  J.,  C.  P.  200;  5  Jur.  (Kja.) 
916  ;  7  W.  R.  826— Ex.  Ch. 

Restraining  Arom  Proeeeding  on  ITotioe.] — 
The  defendants  gave  notice,  under  18  &  19  Vict, 
c.  122,  B.  85,  to  the  plantiffs,  that  they  intended 
to  pull  down  and  rebuild  a  wall  of  the  plaintiffs, 
which  they  described  in  the  notice  as  a  party- 
wall.  The  wall  was  not  a  party-wall,  but  an 
external  wall,  and  the  notice  was  therefore 
invalid.  The  defendants  were  frequently  applied 
to  by  the  plaintifEs  to  withdraw  the  notice,  but 
they  refused  to  do  so,  though  they  said  they  did 
not  intend  to  act  upon  it : — Held,  that  the  plain- 
ti£Es  were  justified  in  filing  a  bill  in  equity  to 
restrain  the  defendants  from  proceemng  on 
the  notice.  Simt  v.  Estate  Co,,  14  L.  T.  55  :  14 
W.  R.  419. 

Wall  Insufficient  for  ITew  Boilding  only.] — 
Where  a  party-wall,  sufficient  for  all  other  pur- 
poses, is  incapable  of  bearing  the  structure  to  be 
placed  upon  it  by  the  building  owner,  he  has  a  right, 
under  s.  83  of  the  Metropolitan  Building  Act, 
1865,  upon  notice  to  the  adjoining  owner,  to  pull 
down  the  same  compulsorily,  bearing  the  expense. 
Seawell  v.  Webster,  29  L.  J.,  Ch.  71 ;  7  W.  R.  691. 

Building  Bnmt  and  more  than  half  taken 
down — Party  Wall  less  than  half  taken  down — 
Thickness  of  Party  Wall  on  rebnilding.}— Sub- 
sequently to  the  commencement  of  the  London 
Building  Act,  1894,  a  building  within  the  adminis- 
trative county  of  London  which  had  been  par- 
tially burnt,  was  taken  down  for  more  than  half 
its  cubical  extent,  but  the  party-wall  between  it 
and  the  adjoining  building  was  taken  down  to  the 
extent  of  less  than  one  half  thereof,  and  re-erected 
in  conformity  with  the  previous  building  acts. 
The  district  surveyor  ordered  the  party- wall  to  be 
rebuilt  from  the  ground  upwards  in  accordance 
with  the  act  of  1894  :— Held,  that,  under  s.  208 
of  that  act,  the  surveyor  had  no  jurisdiction  to 
order  the  remaining  part  at  least  of  the  party- 
wall  to  be  pulled  down  and  rebuilt  in  aocoi^iance 
with  the  requirements  of  that  act.  Crow  v. 
Redhouse,  59  J.  P.  663— C.  A. 

iv.  Liability  for  Damages, 

Protection  of  Exposed  Boonis.] — ^A  building 
owner  who  pulls  down  a  party-wall  under  the 
authority  of  the  Metropolitan  Building  Act,  1856 
(18  &  19  Vict.  c.  122),  is  not  bound  to  protect  by  a 
hoarding  or  otherwise  the  rooms  of  the  adjoining 
owner  which  are  left  exposed  to  the  weather  dur- 
ing the  time  that  the  wall  is  being  pulled  down 
and  rebuilt.  Thompsons,  Sill,  39  L.  J.,  C.  P.  264 ; 
L.  R.  6  C.  P.  564 ;  22  L.  T.  820 ;  18  W.  R.  1070. 

Injury  to  Adjoining  Property.] — By  18  &  19 

Vict.  c.  122,  s.  88,  sub-s.  2,  if  a  party  structure  is 
pulled  down  and  rebuilt  by  reason  of  its  being 
so  defective  as  to  make  it  necessary  to  pull  down 
the  same,  the  expense  of   pulling  down   and 
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rebuilding  shall  be  borne  by  the  building  and 
adjoining  owners  in  due  proportion : — ^Held,  that 
the  building  owner  was  not  liable  to  make  good 
•damage  called  to  the  adjoining  owners  premises 
by  such  pulling  down  and  rebuilding.  .  Mryer  v. 
Willis,  23  L.  T.  463  ;  19  W.  B.  102. 

A  building  owner,  in  pulling  down  and 
rebuilding  a  defective  party-wall,  caused  con- 
siderable damage  to  the  adjoining  owner's  house : 
— ^Held,  that,  as  the  damage  was  not  caused  in 
executing  works  for  the  sole  benefit  of  the 
building  owner,  there  was  no  statutable  liability 
imposed  on  him  to  repair.    Ih. 

When  a  statute  authorised  a  company  to 
remove  and  erect  buildings,  and  provided  a 
specific  remedy  for  parties  injured  by  such 
removal  and  erection,  the  occupier  of  a  house 
adjoining  one  which  had  been  pulled  down  and 
rebuilt  by  the  company  was  not  entitled  to  such 
remedy  in  respect  of  an  injury  sustained  by 
reason  of  the  removal  of  a  party-wall  between 
the  two  houses,  after  a  notice  given  under  the 
14  Geo.  3,  c.  78,  although  the  company  might  not 
have  strictly  complied  with  the  requisitions  of 
the  act  in  respect  of  such  party-walL  Jtew  v. 
Hungerftvrd  Market  Co.,  2  N.  &  M.  340  ;  1  A.  & 
E.  668  ;  3  L.  J.,  K.  B.  60. 


LiabiUty  of  Builder.]— The  plaintiff,  an 


bring  it  within  three  months  from  the  tim3  of 
the  building  of  the  wall.    Ih. 

ArtiiasB*  Bwellingf  —  Bight    to   Corn- 


owner  in  fee-simple  of  a  house  in  London,  brought 
an  action  against  builders  claiming  damages  on 
the  ground  that  they,  in  the  course  of  rebuilding 
an  hotel,  had  caused  injury  to  the  plaintiff's 
l^ouse  by  cracking  and  displacing  the  wall,  and 
ii^so  asking  for  an  injunction.  On  the  motion  for 
injunction  an  inquiry  as  to  damage  was  directed 
to  be  taken  before  a  special  rd^eree,  and  the 
referee  assessed  the  structural  damage  at  402., 
without  prejudice  to  any  question  of  liability. 
"The  defendants  in  their  defence  raised  the  con- 
tention that  the  works  were  executed  under  the 
provisions  of  the  Metropolitan  Building  Act,  and 
that  the  damage  (if  any)  to  the  plaintiff's  premises 
was  "  a  necessary  consequence  of  carrying  out  the 
said  works,"  and  that  the  plaintiff's  remedy  (if 
Any)  was  only  against  the  building  owner  by 
whom  the  defendants  were  employed: — Held, 
that  the  Metropolitan  Building  Act  did  not 
-exonerate  a  builder  from  liability  for  damage 
which  had  arisen  from  his  negligence  and  want  of 
care  and  skill.  The  maxim  '*  Bespondeat  superior  " 
•does  not  absolve  the  inferior,  if  by  his  negligence 
A  loss  has  been  sustained.  If,  in  doing  the  act,  he 
is  guilty  of  negligence  whereby  loss  and  damage 
are  occasioned  to  another,  he  is  personally  liable. 
WJute  V.  Peto,  58  L.  T.  710. 

Obstruction  of  Aneiont  LightB.]— The  18  &  19 
Vict.  c.  122,  does  not  enable  the  owner  to  rebuild 
a  party  structure  so  as  to  obstruct  the  ancient 
lights  of  the  adjoining  owner.  CrofU  y.  Haldane, 
^  B.  &  S.  194  ;  36  L.  J.,  Q.  B.  85  ;  L.  B.  2  Q.  B. 
194  ;  16  L.  T.  116  ;  16  W.  B.  444. 

So  the  14  Geo.  3,  c.  78,  s.  43,  which  authorised 
the  building  or  raising  of  a  party-wall,  did  not 
protect  a  party  from  liability  for  any  collateral 
damage  resulting  from  the  building  so  erected ; 
and  an  action  was  maintainable  by  the  occupier 
of  an  adjoining  house,  for  heightening  and  build- 
ing on  a  party  fence  wall,  whereby  his  windows 
were  darkened.  WelU  v.  Ody,  1  M.  &  W.  452  ; 
7.  Car.  &  P.  410  ;  5  D.  P.  C.  95  ;  2  Gale,  12  ;  1 
Tyr.  &  G.  715 ;  6  L.  J.,  Ex.  199. 

In  an  action  for  such  an  injury,  no  notice  of 
action  was  necessary,  i^or  was  it  necessary  to 


pensation.]— See  Wigram  v.  Fryer ^  56  L.  J.,  Ch. 
1098  ;  36  Ch.  D.  87  ;  57  L.  T.  255  ;  36  W.  B.  100. 

y.  Proceedings, 

Action  within  Three  Monthi.] — ThA  Building 
Act,  14  Geo.  3,  c.  78,  s.  100,  limits  actions  to  be 
brought  within  three  months.  A.  began  to  build 
a  party- waU  on  B.'s  land  more  than  three  months 
before  action,  but  did  not  complete  it  till  within 
that  time : — Held,  that  B.  might  recover  for  such 
part  of  the  trespass  as  was  committed  within  the 
time  limited,  but  that  if  nothing  had  been  done 
within  the  three  months,  he  must  bring  eject- 
ment.    Trotter  v.  Simpson,  5  Car.  &  P.  51. 

ITotioe  of  Action.] — If  a  person,  bon&  fide 


intending  to  pursue  the  authority  given  by  14 
Geo.  3,  c.  78,  erected  a  party-wall,  without,  in 
fact,  pursuing  the  directions  of  the  statute,  and 
thereby  injured  his  neighbour,  he  was  liable  to 
an  action ;  but  the  action  must  have  been  brought 
after  twenty-one  days'  notice,  and  within  three 
months  after  the  injury  done.  Pratt  y.  JffiUmait, 
6  D.&  B.  360;  4  B.  &C.  269  j  3L.  J.Ccs.)  K.  B. 
253. 

MandamuB  for  Beinstatemenft.]— Where  a  party 
had  pulled  down  a  party-wall,  thereby  destroying 
the  internal  decorations  of  his  next  neighbour's 
house,  and  rebuilt  the  wall  without  replacing  the 
decorations : — Held,  that  it  was  not  competent 
for  the  person  so  injured  to  compel  by  mandamus 
the  reinstatement  of  his  apartments  under  14 
Geo.  3,  c.  78,  s.  41,  but  his  remedy  was  by  action. 
Heg.  V.  Ponsford,  1  D.  &  L.  116  ;  12  L.  J.,  Q.  B. 
313  ;  7  Jur.  767. 

Settlement  of  Disputei  by  Arbitration.] — 
Although  a  co-owner  of  a  party-wall  could  not 
at  common  law  maintain  an  action  against  the 
other  co-owner  for  temporarily  undermining  the 
foundation  of  the  wall  and  replacing  it  with  a 
new  foundation  when  the  work  was  unattended 
with  danger  to  the  security  of  the  wall,  yet  when 
within  the  area  of  the  Mietropolitan  Building 
Act  (18  &  19  Vict.  c.  122),  such  a  work  being  a 
right  in  relation  to  a  party  structure  within 
s.  83,  sub-ss.  7, 11,  cannot  be  carried  on  when  a 
difference  arises  between  the  building  owner  and 
the  adjoining  owner  (unless  they  concur  in  the 
appointment  of  one  surveyor),  except  by  the 
award  of  two  surveyors  and  a  third  selected  by 
them,  or  of  any  two  of  such  surveyors,  as 
provided  by  s,  85,  sub-s.  7.  Standard  BafA  of 
British  South  America  y.  Stokes,  47  L.  J.,  Ch. 
554  ;  9  Ch.  D.  68  ;  38  L.  T.  672 ;  26  W.  B.  492.  • 

But  the  rights  and  duties  of  adjoining  owners 
as  defined  by  the  Metropolitan  Building  Act« 
1855,  are  in  substitution  of  those  which  existed 
at  common  law,  and  are  not  merely  an  addition 
thereto.    lb, 

Appointment  of  Umpire.] — ^Where  sur- 
veyors had  been  nominated  under  the  Metro- 
politan Building  Act,  1855,  s.  85,  to  settle 
differences  in  dispute  between  a  building  owner 
and  an  adjoining  owner  as  to  the  erection  of  a 
party-wall,  and  such  surveyors  had  refused  to 
appoint  an  umpire,  the  court  appointed  an 
umpire,  under  the  Common  Law  Procedure  Act, 
1854,  notwithstanding  that  an  action  was  pend- 
ing to  settle  the  right  of  one  of  tJie  parties  to  an 
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ancient  light  in  the  party- wall.    M'Bryde^  Ex 
parte,  46  L.  J.,  Ch.  153 ;  4  Ch.  D.  200 ;  35  L.  T.  643. 

Appeal  from  Award.] — ^Where  an  award 


is  made  under  the  85th  section  of  the  act,  the 
only  appeal  from  that  award  is  to  the  county 
court,  and  from  that  court  to  the  superior  tri- 
bunals. Seawell,  v.  Webster,  29  L.  J.,  Ch.  71 ;  7 
W.  E.  691. 

Contraet — Speeifie  Performanee.] — Where 


building:  owners  contract  to  do  a  work, "but  upon 

Sroceeding  to  arbitration  under  the  Metropolitan 
oilding  Acts  are  compelled  by  the  award  then 
made  to  proceed  in  a  manner  different  from  the 
contract ;  although  a  bill  for  specific  perform- 
ance will  lie,  the  court  will  not  restrain  the 
progress  of  the  work  until  they  have  fulfilled 
the  contract.    Ih. 

Semble,  although  the  court  cannot  compel  a 
party  to  do  an  act  contracted  for  on  the  ground 
of  impossibility,  it  will  restrain  him  from  doing 
something  different.    2  b, 

e.  Surveyor's  Fees  and  other  Charges. 

See  London  Building  Act,  1894  (57  &  58  Vict. 
c.  ccxiii.),  s.  154 — 162,  and  sched.  3, 1.  (1)  and  (3). 

Liability  of  Owner.]  —  In  1866  notice  was 
given  by  a  builder  to  the  district  surveyor  of  his 
intention  to  erect  three  houses,  under  18  &  19 
Vict.  c.  122,  s.  38.  The  surveyor  inspected  the 
houses,  and  the  roofs  were  covered  in  on  the 
9th  of  July,  18C6  ;  and  on  the  9th  of  August, 
1866,  the  surveyor  became  entitled  to  certain 
fees  from  the  "builder,  owner,  or  occupier," 
under  s.  61.  T.  first  became  owner  in  1869  ;  and 
the  surveyor,  after  due  demand,  took  out  a 
summons  against  T.  for  the  fees: — Held,  that 
"  owner  "  meant  owner  for  the  time  being  when 
the  fees  became  due  ;  and  that  T.  was,  therefore, 
not  liable.  Tubb  v.  Good,  39  L.  J.,  M.  C.  135  ; 
L.  K.  5  Q.  B.  443  ;  22  L.  T.  885. 

C.  being  seised  in  fee  of  certain  building  land 
situate  within  the  limits  of  the  Metropolitan 
Building  Act,  1865,  entered  into  an  agreement 
with  L.  to  grant  leases  of  ninety-nine  years  of 
certain  plots  of  the  land,  so  soon  as  L.  should 
have  erected  houses  thereon,  at  a  peppercorn 
rent  until  the  24th  of  June,  1870,  and  afterwards 
at  2SZ.  a  year.  L.  built  houses  which  were  roofed 
in  about  September,  1870,  and  C.  became  entitled 
to  receive  the  first  quarter's  ground  rent  on  the 
29th  of  September ;  the  houses  were  surveyed  by 
the  district  surveyor,  and  he,  on  the  26th  of 
October,  1870,  delivered  a  bill  for  his  fees  to  L., 
who  afterwards  became  insolvent.  The  surveyor 
afterwards  claimed  payment  of  his  fees  from  C. : 
— Held,  that  he  was  not  liable  to  pay  the  fees, 
as  he  was  not  the  owner  of  the  houses  within  the 
meaning  of  ss.  3,  61 ;  for  that  L.,  the  lessee  for 
ninety-five  years,  whether  he  had  a  legal  or  only 
an  equitable  title,  had  the  power  to  let  the 
houses  and  receive  the  profit,  and  was  ther»?fore 
owner.  Candwell  or  Canwell  v.  Hanson,  41  L.  J., 
M.  G.  8  ;  L.  R.  7  Q.  B.  56  ;  25  L.  T.  595  ;  20 
W.  R.  202. 

E.,  the  owner  in  fee  of  land,  agreed  to  let  it  to 
B.  on  a  building  lease  for  eighty-one  years,  at  a 
peppercorn  rent  for  the  first  year,  6Z.  for  the 
second,  and  12Z.  for  the  remainder  of  the  term. 
8.  built  houses  upon  the  land,  in  respect  of  which, 
during  the  first  year  of  the  term,  certain  fees 
became  payable  to  the  tiistrict  surveyor,  under 
18  &  19  Vict.  c.  122,  8.  61,  from  the  builder,  or 


from  the  owner  or  occupier  of  the  building  : — 
Held,  that  E.  was  not  liable  to  the  fees  as  o^Tier 
within  ss.  3  and  51.  Evelyn  v.  Whichctyrd,  El. 
Bl.  &  El.  126  ;  27  L.  J.,  M.  C.  211 ;  4  Jur.  (K.s.> 
808  ;  6  W.  R.  468. 

Bailway — Exemption  of  Buildings.] — ^Where 

arches  under  a  railway  viaduct  com$tructed  by 
and  on  land  of  a  company  acting  under  a  statute- 
were  enclosed  by  walls  with  gates,  the  enclosed 
space  being  divided  into  stories  and  used  as  a- 
stable  by  a  lessee  of  the  company,  and  after  the 
passing  of  the  18  &  19  Vict.  c.  122,  alterations- 
were  made  in  the  waUs : — ^Held,  that  the  district 
surveyor  could  not  cLiim  fees  in  respect  of  such 
alterations,  the  arches  being  a  building  belonging- 
to  and  used  for  the  purposes  of  a  railway  within 
6.  6,  and  therefore  exempt  from  part  1,  and  the 
additions  not  of  themselves  constituting  a  build- 
ing nor,  within  s.  9,  an  alteration  of  or  addition 
to  an  old  building,  that  section  applying  only  to 
old  buildings  within  the  act.  North  Kent  Ry, 
V.  Badger,  27  L.  J.,  M.  C.  106.  S.  C,  nom. 
Badger,  In  re,  8  El.  &  BL  728 ;  4  Jur.  (N.s.> 
454  ;  6  W.  R.  246. 

Separate  Sets  of  Chamberi — One  Bnilding,] 

— Separate  sets  of  chambers  under  one  roof, 
intended  to  be  separately  occupied,  and  having  no 
communication  with  each  other  except  by  means 
of  a  common  staircase,  are  not  separate  buildings 
within  the  Metropolitan  Building  Act,  1855,  so 
as  to  entitle  the  district  surveyor  to  charge  a 
separate  fee  in  respect  of  each  of  them.  Moir  v. 
Wniiams,  61  L.  J.,  M.  C.  33  ;  [1892]  1  Q.  B.  264  ; 
66  L.  T.  215  ;  40  W.  R.  69  ;  56  J.  P.  197— C.  A. 

Amonnt  of.]— Under  the  Building  Act  (18  & 
19  Vict.  c.  122),  s.  49,  and  the  schedule  thereto, 
the  district  surveyor  is  entitled  to  a  fee  of  10#. 
"for  inspecting  the  arches  or  stone  floors  over 
or  under  public  ways  "  : — Held,  that,  where  a 
builder  is  employed  to  construct  a  series  of 
arches  for  cellars  under  a  public  street  or  streets 
surrounding  a  vacant  piece  of  land  which  is  to 
be  let  for  building,  the  district  surveyor  is 
entitled  to  a  fee  of  10«.  in  respect  of  each  dis- 
tinct building  to  which  any  given  number  of  the 
arches  is  intended  to  be  appropriated — a  matter 
of  fact  which  is  to  be  ascertained  and  determined 
by  the  magistrate  before  whom  the  fee  is  sought  - 
to  be  recovered.  Power  v.  Wigmore,  L.  R.  T 
C.  P.  386  ;  27  L.  T.  148. 

The  decision  of  the  magistrate  upon  such  a 
summons  is  the  subject  of  an  appeal  under  20  & 
21  Vict.  c.  43,  notwithstanding  s.  106  (the  appeal 
clause)  of  the  Building  Act.    lb. 

Penalty  for  Excessiye  Bemand.] — ^By  7  &  ^ 

Vict.  c.  84,  if  any  surveyor  demand  or  wilfully 
receive  any  higher  fee  than  he  shall  be  entitled 
to  under  this  act,  or  if  in  his  capacity  of  surveyor 
he  receives  a  fee  for  any  act  or  omission  in 
respect  of  which  he  is  not  entitled  to  any  remu- 
neration, he  shall  be  subject  to  fine,  or  to  be 
discharged  from  his  office  : — Held,  by  Erie,  J., 
that  the  second  clause  applied  to  cases  where- 
the  demand  was  knowingly  made  without  a 
colour  of  right ;  and  by  Coleridge,  J.,  and  Wight- 
man,  J.,  that  it  was  confined  to  the  case  where 
the  surveyor  received  a  fee  wholly  unauthorised 
by  the  statute,  even  if  he  had  done  or  omitted  to 
do  the  act  on  the  doing  or  omitting  to  do  which 
he  founded  his  claim  to  receive  it.  Reg.  v.  Badger, 
6E1.&B1.137  ;  26L.J.,M.C.81 ;  2  Jur.(N.s.)419. 
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f.  Oonsent  of  Ootmoll* 


ITegleet  of  Conditioiif — Order  to  Bexnolifh.] — 
Where  B.  applied  to  the  Metropolitan  Board  of 
Works  for  consent  to  build  a  house,  which  was 
l^nted,  but  without  procuring  the  conditions 
upon  which  the  consent  was  granted,  he  built 
the  house  higher  than  those  conditions  permitted : 
— Held,  that  a  magistrate,  upon  a  summons 
charging  him  with  having  erected  a  building 
beyond  the  general  line  of  buildings  in  the 
street,  and  contrary  to  the  conditions  on  which 
the  consent  of  the  board  of  works  was  obtained, 
might  order  him,  under  25  &  26  Vict.  c.  102, 
8.  75,  to  demolish  so  much  of  the  house  as  was 
beyond  the  general  line  of  buildings,  although 
this  line  had  only  been  decided  by  the  superin- 
tending architect  on  the  day  previously  to  the 
hearing  of  the  summons.  Bauman  v.  St,  Pancreu 
VeMry,  36  L.  J.,  M.  C.  127  ;  L.  R.  2  Q.  B.  528  ; 
15  W.  R.  904. 

Kotiee.] — The  power  given  by  18  &  19 


Vict.  c.  120,  s.  76,  by  which  a  district  board  is 
authorised  to  demolish  a  house,  on  neglect  of  the 
builder  to  give  seven  days'  notice  of  his  inten- 
tion to  build,  does  not  empower  the  board  to 
demolish  the  house  without  first  giving  the  person 
guilty  of  the  omission  an  opportunity  of  being 
heard.  Cooper  v.  WandtwoHn  Board  of  Works, 
14  C.  B.  (N.a)  180  ;  32  L.  J.,  C.  P.  185  ;  9  Jur. 
(N.S.)  1155  ;  8  L.  T.  278  ;  11  W.  R.  646. 

The  right  to  sue  is  not  taken  away  by  s.  24, 
giving  a  right  of  appeal  to  the  Metropolitan  Boarcl 
of  Works.    Ih, 

Applioation  for  Consent  after  Sreotion.] — The 
London  County  Council  have  no  power  to  enter- 
tain an  application  under  s.  13,  sub-s.  4,  of  the 
London  Building  Act,  1894,  for  their  consent  to 
'^  the  erection,  formation,  or  extension  of  a  new 
building  or  structure  within  twenty  feet  of  the 
centre  of  a  carriage  highway,"  when  such  new 
building  or  structure  has  already  been  erected 
within  that  distance  without  their  consent.  Beg. 
V.  Lo7idon  G)unty  Council,  66  L.  J.,  Q.  B.  516  ; 
76  L.  T.  472  ;  45  W.  R.  605  ;  61  J.  P.  439. 

Modiiloation  of  Plan— Obligation  to  Bebnild.1 

— ^Where  a  man,  under  contract  to  build  accord- 
ing to  a  specified  plan,  and  according  to  the 
metropolitan  building  acts,  commenced  building 
according  to  the  plan,  which  was  in  some  parti- 
culars in  contravention  of  the  building  acts, 
and  upon  being  cautioned  by  the  board  stopped 
building,  and  refused  to  proceed : — Held,  that 
he  was  bound  to  rebuild  in  conformity  with  the 
plan,  modified  so  as  to  meet  the  requirements 
of  the  statutes.  Cubitt  v.  Smith,  10  Jur.  (N.B.) 
1123;  11  L.  T.  298. 

Bemoyal  of  Building — ^Notioe  of  Intention  to 
Erect.]— The  18  &  19  Vict.  c.  120,  ss.  83  and  85, 
do  not  apply  to  the  case  of  the  mere  removal  of 
a  building  from  an  adjoining  building  without 
<listurbing  the  party  structure,  and  no  previous 
notice  under  the  act  need  in  such  case  be  given. 
Major  V.  Pa/rk  Lane  Co.,  L.  R.  2  Eq.  453  ;  14 
L.  T.  543. 

After  leave  to  Breot]  —  In  1876  T. 

applied  to  the  Metropolitan  Board  of  Works  for 
leave  to  erect  an  iron  building,  called  a  skating 
rink,  at  the  back  of  his  premises,  pursuant  to 
18  &  19  Vict.  c.  122,  s.  56,  and  the  board  granted 
leave  on  T.  giving  the  board  an  undertaking  to 
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remove  the  building  within  two  years.  The  time 
elapsed,  and  the  board  called  on  T.  to  remove 
the  building,  but  he  failed  to  do  so  :— Held,  that 
ss.  45  and  46  applied  only  to  a  building  in  the 
course  of  erection,  and  not  to  this  case,  and  there 
was  no  power  given  to  a  magistrate  to  enforce 
its  removaL     Pareone  ▼.  Timevoell,  44  J.  P.  296. 

Idoenoe  to  ereet  Temporarj  Wooden  Strne- 
tnre.] — See  Hall  v.  Smallvieee  ;  London.  County 
Qmncil  v.  Pearoe;  London  Ckmnty  Council  v. 
Humphreys;  and  London  County  Council  y. 
Chandler,  ante,  col.  1068. 


g,  Danfferotui  Straotnrofl. 

Delegation  of  Powen  to  Arohiteet.] — ^Where  a 
public  duty  vested  in  a  public  body  is  not  dis- 
cretionary, but  merely  ministerial,  the  public 
body  may  delegate  it  to  one  of  its  officers.  The 
duties  of  the  London  County  Council  as  to 
dangerous  structures  under  Part  IX.  of  the 
London  Building  Act,  1894  (67  k  58  Vict, 
c.  213),  are  merely  ministerial,  and  may  there- 
fore be  delegated  to  the  council's  superintending 
architect.  LoTidon  County  Council  v.  Hohhie,  75 
L.  T.  687  ;  45  W.  R.  270  ;  61  J.  P.  86. 

Serviee  of  Snmmons— Owner  of  Premitee.]— 

The  rule  to  be  observed  in  the  service  of  a 
summons  under  s.  107  of  the  London  Building 
Act,  1894,  is  that  where  the  owner  of  the  premises 
can  by  reasonable  and  ordinary  inquiry  be  dis- 
covered the  procedure  must  be  under  s.  1  of  the 
Summary  Jurisdiction  Act,  1848 ;  but  that  where, 
after  such  inquiry,  the  owner  cannot  be  ascer- 
tained, the  procedure  under  s.  188,  sub.-B.  1,  of 
the  act  of  1894,  is  applicable,  and  the  summons 
may  be  served  by  amzing  a  copy  thereof  on  some 
conspicuous  part  of  the  building  to  which  it 
relates.  Iteg.  v.  Mead.  66  L.  J.,  Q.  B.  874 ; 
ri8981  1  Q.  B.  110  ;  77  L.  T.  462  ;  46  W.  R.  61  ; 
61  J.  P.  759. 

Kot  adjoining  Pnblio  Thoronghfiure — Order  to 
]>emoliih  —  Jnrifdiotion.] — The  jurisdiction  of 
magistrates  acting  under  the  Metropolitan  Build- 
ing Act,  1855,  to  make  orders  for  the  demolition 
of  dangerous  structures,  extends  to  cases  where 
the  premises  do  not  adjoin  upon  a  highway  or 
public  thoroughfare,  and  do  not  constitute  a 
danger  to  the  public  at  large.  Londtm  County 
Council  V.  Herring,  63  L.  J.,  M.  C.  230  ;  [1894J 
2  Q.  B.  522  ;  10  R.  455  ;  58  J.  P.  721. 

Kotiee  oy  County  Cenneil  to  Seouxe— Connter- 
notiee  requiring  Arbitration — Time  for  Report.] 
— If  an  owner  upon  whom  a  requisition  to  pull 
down  a  building  as  dangerous  has  been  served 
under  the  London  Building  Act,  1894,  makes  a 
counter-requisition  under  &  107  of  the  act, 
requiring  the  matter  to  be  referred  to  arbitration, 
but  fails  to  name  a  surveyor  in  such  counter- 
requisition,  the  counter-requisition  drops.  If 
the  owners  surveyor  and  the  district  surveyor 
fail  to  report  within  seven  days,  the  matter  falls 
to  be  dealt  with  by  the  arbitrator  if  the  surveyors 
have  appointed  one  before  entering  on  the  matter. 
If  they  have  not  appointed  an  arbitrator,  then 
again  the  counter-r^uisition  drops,  as  the  owner 
is  in  default.  Any  difficulty  arising  as  to  the 
arbitrator  who  has  been  duly  nominated  not 
reporting  within  fourteen  days,  either  on  account 
of  illness  or  other  unavoidable  cause,  can  be 
cured  by   an   order   of   the  court  under  the 
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Arbitration  Act,  1889.  London  County  Council 
V.  Bernstein,  61  J.  P.  630. 

((Ezpenies  Inoiirred  in  Befpeet  ef" — ^What 

are.] — A  stmcture  within  the  metropolis  haying 
been  surveyed  and  reported  dangerous,  notice 
was  served  on  the  owner  under  18  k  19  Vict, 
c.  122,  88.  69,  73  ;  and  not  having  repaired  it, 
he  was  summoned  by  the  Metropolitan  Board 
of  Works  before  a  magistrate ;  the  summons 
was  adjourned  from  time  to  time,  and  ulti- 
mately vnthdrawn,  the  owner  having  in  the 
meantime  duly  repaired  the  structure.  The 
board  sought  to  charge  against  the  owner,  under 
8.  73,  as  "expenses  incurred  in  respect  Of  a 
dangerous  structure,"  in  addition  to  the  sur- 
veyor's fees  allowed  by  ss.  77,  79,  the  following 
items,  which,  by  resolution  of  the  board,  had 
been  resolved  should  be  charged  against  owners 
in  respect  of  dangerous  structures,  viz.,  3«.  6d. 
for  preparation  of  notices  and  forms  ;  2#.  6d,  for 
clerk's  time  in  service  of  notices ;  and  2#.  6d.  for 
general  office  expenses  : — Held,  that  the  board 
was  not  entitled  to  charge  the  last  item,  but  was 
entitled  to  charge  tiie  other  two.  Metropolitan 
Board  of  Works  v.  Flight,  43  L.  J.,  M.  C.  46 ; 
L.  R.  9  Q.  B.  68  ;  29  L.  T.  608. 

SxpeniM  of  I>emolitioiL.l  —  See  Tubhs  v. 
Wynne,  66  L.  J.,  Q.  B.  116  ;  [1897]  1  Q.  B.  74. 

h.  Prooeedinfira* 

Bemedy  for  Buildi2ig  beyond  line.] — ^L.  erected 
a  brewery  in  a  new  street  in  the  metropolis.  At 
the  time  of  commencing  the  building,  and  up  to 
the  completion  of  it  so  as  to  prepare  it  for  being 
roofed  in,  the  general  line  of  frontage  of  the 
buildings  intended  to  be  erected  in  the  street  had 
not  been  fixed  on  and  indicated  by  the  surveyor 
to  the  local  board  of  works  under  25  &  26  Vict. 
c.  102,  s.  75.  When  the  building  was  so  ready  to 
be  roofed  in  the  surveyor  fixed  upon  and  indi- 
cated the  line  of  frontage,  of  which  L.  had  notice, 
but  continued  nevertheless  constructing  such 
edifice  so  as  to  cause  it  to  project  beyond  the 
line,  until  the  building  was  nearly  completed, 
without  having  obtained  the  permission  of  the 
Metropolitan  Bofuxl  of  Works  for  such  protection, 
as  Inquired  by  25  &  26  Vict.  c.  102.  For  this 
offence  in  contravention  of  the  provisions  of  the 
statutes  he  was  indicted : — Held,  that  the  statute 
creating  the  offence  pointed  out  the  remedy 
whereby  the  buildings  complained  of  might  be 
demolished  by  order  of  a  justice,  and  that  that 
was  the  only  remedy  that  could  be  pursued,  and  an 
indictment  therefore  would  not  lie.  Jteg,  v. 
Lombond,  24  L.  T.  857 ;  19  W.  B.  753. 

Against  whom.] — When  there  is  a  known 
owner  or  occupier,  the  proper  person  to  proceed 
against  for  an  infringement  of  the  Metropolis 
I^Kcal  Management  Amendment  Act  (25  &  26 
Vict.  c.  102),  s.  76,  is  such  owner  or  occupier, 
and  not  the  builder,  and  a  summons  upon  the 
builder  is  only  valid  whilst  he  is  engaged  in  the 
work.  Brutton  v.  St.  Oeorge,  Hanover  Square, 
Vestry,  41  L.  J.,  Ch.  134  ;  L.  E.  13  Eq.  839  ;  25 
L.  T.  662  ;  20  W.  B.  84. 

Time  fbr— Under  b.  107  of  Metropolis  Manage- 
ment Aot,<  1862.] — The  offence,  six  months 
after  the  commission  or  discovery  of  which  com* 
plaint  is,  under  s.  107,  to  be  made,  is  committed 
when  first  an  intrusion  is  made  upon  the  genend 


line  of  building,  and  the  time  begins  to  run  from 
the  day  such  intrusion  is  discovered.    lb. 

Where,  therefore,  a  vestry  having  on  the  25th 
of  August  discoverod  that  an  owner  of  a  house 
had  on  the  24th  of  August  put  up  the  frame- 
work of  a  conservatory  which  intruded  on  the 
space  beyond  the  general  line,  and  was  finished 
on  the  23rd  of  September,  but  such  vestry,  not 
having  received  the  certificate  of  the  superintend- 
ing architect  until  the  2nd  of  March,  took  no 
step  till  the  4th  of  March,  when  they  issued  a 
summons  against  the  builder,  who  had  in  the 
meantime  been  paid,  and  had  gone  abroad: — 
Held,  first,  that  the  summons  was  issued  against 
the  wrong  person.    lb. 

Held,  secondly,  that  it  was  out  of  time.    lb. 

The  limitation  clause  in  25  k  26  Vict.  c.  102, 
s.  107,  imposing  a  limit  of  six  months  for 
making  a  complaint  for  the  payment  of  any 
penalty  or  forfeiture  for  an  offence  against  that 
act,  does  not  apply  to  a  complaint  for  the  erec- 
tion of  a  building  beyond  the  general  line  of 
buildings  of  a  street  without  the  consent  of 
the  Metropolitan  Board  of  Works,  contrary  to 
8.  76,  which  provides  the  means  of  obtaining 
an  order  for  the  demolition  of  such  buildings. 
Bermondsey  Vestry  v.  Johnson,  42  L.  J.,  M.  C 
67 ;  L.  R.  8  C.  P.  441 ;  28  L.  T.  665 ;  21  V:.  U. 
626. 

Under  s.  76  of  Metropolis  Management 

Aet  of  1868.1 — ^Although  there  is  nothing  in 
the  Metropolis  Management  Act,  1862,  to  limit 
the  time  within  which  proceedings  under  s.  75 
must  be  taken,  yet  s.  11  of  11  &  12  Vict.  c.  43 
applies,  and  they  must  therefore  be  taken 
within  six  calendar  months.  Morant  v.  Taylor 
(I  Ex.  D.  188)  followed.  Paddington  Vestry  v. 
Snow,  46  L.  T.  476  ;  30  W.  R.  46  ;  46  J.  P.  87. 

When  a  building  is  erected  beyond  the 
general  line  of  buildings  the  matter  of  complaint 
arises  as  soon  as  the  building  is  erected  above 
the  level  of  the  ground  so  as  to  project  beyond 
the  building  line,  even  though  at  that  time 
the  superintending  architect  has  not  certified 
as  to  the  general  line  of  buildings.  C.  began 
to  erect  a  house  before  the  27th  April,  1891, 
and  at  that  date  the  building  was  erected  as 
far  as  the  joists  of  the  first  floor  ;  the  certifi- 
cate of  the  superintending  architect  of  the 
London  County  Council  as  to  the  general  line 
of  building  was  given  on  the  6th  August,  1891, 
and  on  the  28th  October,  1891,  the  London 
County  Council  took  out  a  summons  before  a 
magistrate,  complaining  that  C.  had  unlawfully 
erected  the  building  beyond  the  general  line  of 
buildings,  contrary  to  the  25  &  26  Vict.  c.  102, 
s.  75.  By  s.  11  of  11  &  12  Vict.  c.  43,  it  is  pro- 
vided that  in  all  cases  where  no  time  is  specially 
limited  for  making  a  complaint  such  complaint 
shall  be  made  within  six  calendar  months  from 
the  time  when  the  matter  of  such  complaint 
arises: — Held,  that  the  matter  of  complaint 
had  arisen  more  than  six  months  before  the 
28th  October,  1891,  when  the  complaint  was 
made,  and  the  summons  must  be  dismissed. 
London  County  Council  v.  Cross,  66  L.  T.  781~ 
C.  A.  Reversing  61  L.  J.,  M.  C.  160 ;  66  J.  P. 
550. 

It  is  not  a  condition  precedent  to  the  issue  of 
a  summons  under  s.  75  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862,  for  buUding  beyond 
the  general  line,  that  the  architect  should  have 
decided  a  line.  London  County  Council  v.  Cross 
(61  L.  J.,  M.  C.  160)  followed.    Lary  v.  London 
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County  Council,  64  L.  J.,  M.  C.  262;  [1895]  2 
Q.  B.  577 ;  U  R.  634  ;  73  L.  T.  106 ;  43  W.  R. 
677  ;  59  J.  P.  630— C.  A. 

Continuing    Offence.]  —  A   conviction 

under  the  Metropolis  Management  Amendment 
Act,  1862,  for  a  coutinaing  offence  under  s.  85  of 
that  act  rrelating  to  the  height  of  buildings),  is 
valid,  although  a  complaint  in  respect  of  the 
original  offence  has  not  been  preferred  and  a 
conviction  obtained  within  tne  six  months 
limited  by  s.  107  of  the  act.  London  County 
CbwufU  V.  Worley,  63  L.  J.,  M.  C.  218  ;  [1894] 
2  Q.  B.  826  ;  10  K.  510  ;  71  L.  T.  487  ;  43  W.  R. 
11 ;  18  Cox,  C.  C.  37  ;  59  J.  P.  263. 

Where  a  temporary  structure  had  been  erected 
within  the  metropolitan  district  without  the 
licence  of  the  Metropolitan  Board  of  Works, 
but  no  complaint  of  such  erection  was  made 
until  after  the  expiration  of  six  months  from  its 
completion  : — Held,  that  the  offence  was  a  con- 
tinuous one  as  long  as  the  structure  remained 
existent,  and  that  proceedings  for  the  recovery 
of  the  penalties  might  be  taken  within  six 
months  of  the  time  within  which  it  continued 
to  exist.  Metropolitan  Board  of  Workt  v. 
Anthony,  54  L.  J.,  M.  C.  39  ;  33  W.  R.  166  ;  49 
J.  P.  229. 

ITon-eompliaaee  with  ITotlee.] — G.,  the 

builder  of  a  new  house  in  the  metropolis,  on  Ist 
April  sent  notice  to  B.,  the  district  surveyor,  with 
plans.  On  4th  August,  B.  served  a  forty-eight 
hours*  notice  on  G.  to  amend  the  work  and  have 
sufficient  area  space  pursuant  to  45  Vict.  c.  14,8. 14. 
The  house  was  then  covered  in,  and  nothing  was 
•done  under  the  notice.  On  1st  February  follow- 
ing, information  of  an  offence  was  laid  by  B. : — 
Hdid,  that  the  offence  was  the  refusal  to  do  the 
work  ordered  on  4th  August,  and  the  informa- 
tion was  within  the  six  months*  limitation. 
Bovill  v.  Gibbs,  51  J.  P.  485. 

Wooden  Structure  erected  and  continued 

-without  Licence.] — ^A  liability  to  penalties  for 
erecting  a  wooden  structure  without  licence 
under  s.  13  of  the  Metropolitan  Bufldiug  Act, 
1882,  which  existed  on  January  1,  1895,  when 
the  London  Building  Act,  1894,  came  into 
operation,  is  saved  by  s.  215  of  the  latter  act ; 
but  proceedings  which  have  been  delayed  for 
more  than  six  months  after  January  1,  1895, 
•cannot  be  taken  for  the  recovery  of  such  penal- 
ties owing  to  the  operation  of  s.  11  of  the 
Summary  Jurisdiction  Act,  1848.  Eeg,  v.  Cluer; 
Londim  County  Council,  Ejp  parte,  67  L.  J.,  Q.  B. 
-36  ;  77  L.  T.  439. 

Jurisdiction  of  Justicee.] — In  a  proceeding 
before  a  magistrate  for  erecting  a  building,  with- 
out the  consent  of  the  Metropolitan  Board  of 
Works,  beyond  the  general  line  of  buildings  in  a 
■street,  the  certificate  of  the  superintending  arohi- 
tect  of  the  board  is  not  absolutely  conclusive,  but 
the  magistrate  is  entitled  to  judge  for  himself 
whether  the  line  fixed  by  such  certificate  is  in 
fact  the  general  line  of  buildings  in  the  street. 
Simpson  v.  Smith,  40  L.  J.,  M.  C.  89 ;  L.  R.  6 
O.  P.  87  ;  24  L.  T.  100  ;  19  W.  R.  355. 

An  order  by  a  justice  under  18  &  19  Vict, 
-c.  122,  s.  73,  after  reciting  that  a  complaint  had 
been  made  by  the  assistant  commissioner  that  he 
had  caused  notice  in  writing  to  be  given  to  F., 
the  owner  of  a  structure,  requiring  him  to 
repair  it,  and  that  he  had  failed  so  to  do,  ordered 
F.  to  repair  the  same.    On  a  summons  before  a 


second  justice  to  recover  from  F.  the  expenses 
incurred  by  the  commissioner  in  repairing  the 
structure,  on  F.  having  failed  to  repair,  the 
justice  dismissed  the  summons,  on  the  ground 
that  the  order,  which  was  put  in  in  evidence, 
was  defective  for  not  containing  any  averment 
that  F.  had  been  summoned  to  answer  the  com- 
plaint, or  any  adjudication  that  the  complaint 
was  true  : — Held,  that  such  second  justice  had 
jurisdiction,  upon  the  hearing  of  the  summons, 
to  enter  into  the  question  of  the  sufficiency  of  the 
order  ;  and  that  the  order  was  insufficient  and 
bad  upon  the  face  of  it,  on  the  above  grounds. 
Lahalmondiere  v.  Frott,  1  El.  &  El.  627  ;  28 
L.  J.,  M.  C.  155 ;  5  Jur.  (N.S.)  789  ;  7  W.  R. 
205.    And  tee  ante,  cols.  1069,  1070. 

Kotice  by  Surveyor  after  Building  completed.] 

— Sects.  45  and  105  of  the  Metropolitan  Building 
Act,  1855,  do  not  empower  a  district  surveyor  to 
give  notice,  after  a  building  is  completed, 
requiring  the  builder  to  make  alterations  in  the 
work.  SmUh  v.  Legg,  [1893]  1  Q.  B.  398  ;  5  R. 
233  ;  68  L.  T.  347  ;  41  W.  R.  464  ;  57  J.  P.  295. 

A  magistrate  has  no  jurisdiction  under  s.  46  of 
the  Metropolitan  Building  Act,  1855,  to  make  an 
order  on  a  builder  to  do  certain  works  required 
by  the  district  surveyor  under  s.  45  after  the 
builder  has  ceased  to  be  engaged  in  erecting 
the  building.  Wallen  v.  Litter,  63  L.  J.,  M.  C. 
51 ;  [1894]  1  Q.  B.  312  ;  10  R.  127  ;  70  L.  T. 
348  ;  42  W.  R.  318  ;  68  J.  P.  283. 

Even  if  the  magistrate  had  jurisdiction  to 
make  the  order  under  s.  46,  he  has  a  discretion 
under  s.  47  to  refuse  to  enforce  the  order  or 
inflict  a  penalty  for  non-compliance  where  such 
order  is  made  inadvertently  through  ignorance 
of  the  facts.    Ih, 

Appeal  to  Quarter  SeBsions  firom  Order 
for  demolition.  ] — ^An  appeal  to  quarter  sessions 
will  not  lie  agiinst  the  order  of  a  justice  direct- 
ing the  demolition  of  buildings  under  s.  75 
of  the  Metropolis  Local  Management  Amend- 
ment Act,  1862.  By  s.  231  of  the  Metropolis 
Local  Management  Act,  1855,  any  person 
aggrieved  by  any  adjudication  of  a  justice  "  with 
respect  to  any  penalty  or  forfeiture  under  the 
provisions  of  the  act"  may  appeal  to  quarter 
sessions.  By  s.  75  of  the  Metropolis  Local 
Management  Amendment  Act,  1862  (which,  by 
s.  110,  is  to  be  construed  as  one  act  with  the  act 
of  1855),  where  a  building  is  erected  beyond  the 
general  line  of  buildings  in  a  street  without  the 
consent  of  the  Metropolitan  Board  of  Works,  a 
justice  of  the  peace  is  empowered,  upon  com- 
plaint made  and  after  inquiry  held  as  the  act 
directs,  to  order  the  owner  or  occupier  to  demolish 
the  building,  and  in  default  of  compliance  with 
the  order  the  vestry  of  the  parish  or  board  of 
works  for  the  district  shall  demolish  the  building, 
and  nmy  remove  and  sell  the  materials,  and 
recover  the  expenses  of  so  doing  from  the  owner 
or  occupier : — Held,  that  the  order  of  a  justice 
directing  the  demolition  of  a  building  under  s.  75 
of  the  act  of  1862  was  not  an  adjudication 
"  with  respect  to  a  penalty  or  forfeiture  "  within 
8.  231  of  the  act  of  1855,  and  therefore  that  no 
appeal  to  quarter  sessions  would  lie  against  the 
order.  Reg,  v.  Middlesex  JJ,,  JSUdon,  Ex  parte, 
51  L.  J.,  M.  C.  94  ;  9  Q.  B.  D.  41 ;  30  W.  R.  657  ; 
46  J.  P.  551. 

Appeal  to  Court  of  Appeal  on  Caee  stated.] 
— ^No  appeal  lies  to  the  court  of  appeal  from  a 
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decision  of  the  qneen^s  bench  division  on  a  case 
stated  by  a  magistrate  upon  a  summons  taken 
out  under  s.  46  of  the  Metropolitan  Building  Act, 
1855,  for  a  contravention  of  the  provisions  of 
B.  19  of  that  act ;  for  the  decision  of  the  queen^s 
bench  division  is  a  decision  in  a  "  criminal  cause 
or  matter "  within  s.  47  of  the  Judicature  Act, 
1873.  Payne  v.  Wright,  61  L.  J.,  M.  C.  114  ;  66 
L.  T.  148  ;  17  Cox,  C.  C.  460 ;  66  J.  P.  664. 

8.  Sewebs. 

a.  What  are. 

Sewer  —  BemolitioiL.] — A  marsh  wall  or  an 
embankment  which  keeps  back  the  river  Thames 
at  high  tide  from  inundating  the  Isle  of  Dogs 
is  a  sewer  within  18  &  19  Vict,  c  120,  s.  204, 
which  prohibits  the  erection  of  any  building 
"in,  over,  or  under  any  sewer  vested  in  the 
Metropolitan  Board  of  Works,  or  in  any  distiict 
board,  without  their  consent,"  and  empowers 
the  board  in  whom  such  sewer  is  vested  to 
demolish  the  same.  Poplar  Board  of  Works  v. 
£nig?it,  EL,  Bl.  &  EL  408  ;  28  L.  J.,  M.  C.  37 ;  5 
Jur.  (N.s.)  196. 

*' Brain"  or  '< Sewer" — ^Approval  of  Metro- 
politan Board  of  Works.] — ^Although  the  proviso 
of  s.  69  of  the  Metropolis  Management  Act,  1855, 
enacts  that ''  no  new  sewer  shall  be  made  without 
the  previous  approval  of  the  Metropolitan  Board 
of  Works,"  the  mere  fact  that  the  requisite  con- 
sent was  not  obtained  to  the  construction  of  a 
sewer  since  that  date  does  not  prevent  it  from 
being  a  sewer  when  made,  and  as  such  repairable 
by  the  vestry.  Jteg.  v.  St.  Matthew^  JBdUyml 
GrcPH,  Vestry,  65  L.  J.,  M.  C.  129;  [1896]  2 
Q.  B.  95  ;  74  L.  T.  701  ;  44  W.  R.  559  ;  60  J.  P. 
442.    See  S.  C,  in  C.  A.,  infra,  coL  1098. 


Brainage  by  Combined  Operation.] — The 


o^Tier  of  a  plot  of  ground  within  the  metropolitan 
district,  on  which  he  was  about  to  build  fifteen 
contiguous  houses,  sent  to  the  local  board  notice 
of  his  intention  to  lay  down  upon  it  a  pipe  drain 
iiinning  parallel  to  the  houses,  through  which  the 
houses  would  be  drained  into  the  main  sewer 
belonging  to  the  Metropolitan  Board.  The  local 
board  signed  their  approval  of  the  scheme  by 
letter,  and  entered  their  approval  in  their  books, 
but  made  no  formal  order.  The  owner  completed 
the  drain  : — Held,  by  North,  J.,  that  s.  74  of  the 
Metropolis  Local  Management  Act,  1855,  which 
enables  a  district  board  to  order  a  group  or  block 
of  contiguous  houses  to  be  drained  by  a  "com- 
bined operation,"  is  supplemental  to  s.  73,  and, 
like  that  section,  applies  only  to  existing  houses ; 
that  the  local  board  had  therefore  no  power  to 
make  an  order  for  draining  by  a  "combined 
operation  "  a  set  of  houses  in  course  of  erection, 
and  that,  if  they  had,  their  approval  of  a  scheme 
proposed  by  the  owner  did  not  amount  to  an  order ; 
that  the  di-ain  in  question  was  thei-cfore  not  a 
"  drain  for  draining  any  group  or  block  of  houses 
by  a  combined  operation  under  the  order  of  any 
vestry  or  district  board,"  and  was  a  "  sewer,"  and 
not  a  "  drain,"  within  the  meaning  of  s.  250,  and 
by  virtue  of  s.  68  vested  in  the  local  board : — 
Held,  on  appeal,  by  Cotton  and  Lindley,  L.JJ. 
(diss.  Lopes,  L.J.),  that  although  s.  74  did  not 
give  the  b:>ard  power  to  order  drainage  by  a  com- 
bined operation  except  in  the  case  of  existing 
houses,  the  general  words  of  s.  76  gave  them  this 
'>wer  in  the  case  of  houses  about  to  be  built ; 


that  their  approval  of  the  scheme  was  an  order, 
and  that  the  drain  in  question  was  therefore  a 
"  drain,"  and  not  a  "  sewer,"  within  the  meaning 
of  s.  250,  and  did  not  vest  in  the  local  boajtl. 
Batetnan  v.  Poplar  Board  of  WorJts,  66  L.  J., 
Ch.  149  ;  33  Ch.  D.  360  ;  65  L.  T.  374— C.  A. 

A  drain  for  draining  a  group  or  block  of  houses 
by  combined  operation  kiid  and  constructed  in 

1838  is,  in  the  absence  of  evidence  that  it  had 
been  constructed  by  the  order  or  direction  or 
with  the  sanction  or  approval  of  the  metropolitan 
commissioners  of  sewers,  or,  since  January  1, 
1856,  of  the  vestry,  a  "sewer"  repairable  by  the 
vestry,  and  does  not  fall  within  the  definition  of 
"drain"  in  s.  250  iOf  the  Metropolis  Management 
Act,  1855,  as  extended  by  s.  112  of  the  Amend- 
ment Act,  1862,  so  as  to  be  repairable  by  the 
private  owner.  Appleyard  v.  Lambeth  Vestry, 
66  L.  J.,  Q.  B.  27 ;  46  W.  B.  173 ;  60  J.  P.  807. 
See  S.  C.  in  C.  A.,  infra. 

A  di-ain  was  constructed  in  the  metropolis  in 

1839  for  draining  a  group  of  houses  by  combined 
opemtion,  and  was  a  "sewer"  within  the  meaning 
of  s.  250  of  the  Metropolis  Management  Act,  1865 
(18  &  19  Vict,  c  120),  and  so  repairable  by  the 
vestry  of  the  parish,  unless  constructed  before 
January  1, 1856,  "  with  the  sanction  or  approval 
of  the  metropolitan  commissioners  of  sewers" 
within  the  meaning  of  s.  112  of  the  Metropolis 
Management  Act,  1862  : — Held,  that  the  expres- 
sion "  metropolitan  commissioners  of  sewers  "  in 
the  latter  act  refers  to  the  metropolitan  com- 
missioners of  sewers  created  in  1848  by  11  &  12 
Vict.  c.  112,  and  does  not  include  commissioners 
of  sewers  having  authority  in  the  metropolis 
previously  to  that  act,  and  that  the  drain  was- 
therefore  a  "  sewer  "  within  the  meaning  of  the 
act  of  1855,  and  repairable  by  the  vestry. 
Appleyard  v.  Lambeth  Vestry,  66  L.  J.,  Q.  B. 
347  ;  76  L.  T.  442  ;  46  W.  R.  370 ;  61  J.  P.  276— 
C.  A. 

Plans  of  six  semi-detached  houses  were  deposited 
with  the  local  authority,  showing  a  separate 
drain  for  each  pair  of  houses.  The  plans  were 
passed  subiect  to  the  execution  of  the  drainage 
works  to  the  satisfaction  of  the  board's  surveyor. 
The  houses  were  then  built,  and  one  of  them 
afterwards  became  the  property  of  the  defendant. 
A  nuisance  arose  from  the  defective  condition 
of  the  drain  of  the  defendant's  house,  and  on 
opening  up  the  drain  it  was  foand  that  three 
others  of  the  houses  drained  into  it : — Held,  that 
from  the  injunction  the  drain  was  a  sewer,  vested 
in  and  repairable  by  the  local  authority,  and  that 
the  defendant  was  not  estopped  from  saying  so 
on  account  of  the  circumstances  oonnectol  with 
the  original  making  of  the  drain,  to  which  he  was 
not  a  party.  Kershaw  v.  Taylor,  64  L.  J.,  M.  C. 
245 ;  [1895]  2  Q.  B.  471 ;  14  R.  698 ;  73  L.  T. 
274  ;  44  W.  R.  28  ;  59  J.  P.  726— C.  A. 

A  drain  for  the  drainage  of  four  houses  by 
combined  operation  was  constructed  under  the 
order  of  a  vestry.  A  pipe  which  carried  off  rain- 
water from  the  roof  of  a  fifth  house  was,  without 
the  sanction  of  the  vestry,  turned  into  and  con- 
nected with  this  drain : — ^Held,  that  the  rain- 
water pipe  was  a  drain  within  s.  250  of  the 
Metropolis  Management  Act,  1855,  and  that  its 
unauthorised  connection  with  the  drain  belonging 
to  the  four  houses  converted  the  latter  from  the 
point  of  junction  and  onwards  into  a  sewer. 
Holland  v.  Lazarus,  66  L.  J.,  Q.  B.  286 ;  61  J.  P. 
262. 

Evidence  of  an  order  by  the  vestry,  or  of  some 
action  equivalent  to  an  order,  must  be  shown  to 
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bring  the  construction  within  the  description  of 
"drainage  by  a  combined  operation  under  the 
-order  of  any  yestry  "  in  s.  260  of  the  same  act. 
Beg.  V.  St.  Matthew,  Bethnal  Green,  Vestry, 
«r>  L.  J.,  M.  C.  129 ;  [1896]  2  Q.  B.  95  ;  74  L.  T. 
701  ;  44  W.  R.  569  ;  60  J.  P.  442.  See  S.  C.  in 
•C.  A.,  infra,  col,  1098. 

Change  in  TTm — ^Approval  of  Local  Antho- 


Tity.  1 — The  mere  fact  that  a  pipe  which  once  car 
ried  tne  drainage  of  two  or  more  houses  has  ceased 
to  carry  the  drainage  of  more  than  one  house 
is  not  sufficient  to  change  the  character  of  that 
pipe  from  a  "  sewer "  to  a  "  drain."  St.  Ltanard, 
Shoredltch,  VeetryY.  Phelan,  65  L.  J.,  M.  C.  Ill  ; 
[1896]  1  Q.  B.  533  ;  74  L.  T.  286  ;  44  W.  R.  427  ; 
•60  J.  P.  244. 

Semble,  the  absence  of  any  evidence  that  an 
4vncient  pipe  conveying  the  sewage  of  two  or  more 
houses  was  so  constructed  under  the  sanction  of 
the  local  authority,  does  not  raise  any  presump- 
tion in  favour  of  its  having  been  so  constructoi. 
Jh. 

Drainage  of  **Premisee  within  the  lame 

Curtilage."] — The  drainage  of  a  double  row  of 
houses  and  shops  on  each  side  of  a  passage  passed 
from  each  house  into  a  brick  drain  which  ran 
■down  the  centre  of  the  passage.  The  passage, 
And  the  houses  on  each  side  of  it,  belonged  to  one 
owner,  and  were  arched  over  by  a  common  roof ; 
And  the  only  access  to  the  houses  was  by  passing 
along  the  passage.  There  were  gates  at  each  end 
of  the  passage,  which  were  closed  to  the  public 
at  night  and  on  Sundays,  but  open  to  the  tenants 
of  the  houses  at  any  time : — Held,  that  the  drain 
under  the  passage  ^'as  not  a  drain  used  for  the 
drainage  of  one  building  only,  or  of  premises 
within  the  same  curtilage,  within  the  definition 
in  s.  250  of  the  Metropolis  Local  Management 
Act,  1855.  and  was,  therefore,  a  sewer,  and  repair- 
able by  the  vestry,  and  not  by  the  owner  of  the 
houses.  St.  MartliCe-in'the-F'telde  Vestry  v. 
Bird,  64  L.  J.,  Q.  B.  230 ;  [1895]  1  Q.  B.  428  ; 
14  R.  146 ;  71  L.  T.  868  j  43  W.  R.  194  ;  60  J.  P. 
52— C.  A. 

Two  blocks  of  buildings,  belonging  to  one 
owner,  who  let  them  out  in  forty-six  sets  of 
apartments,  were  separated  by  a  causeway  or 
yard  twenty  feet  wide.  On  one  side  the  cause- 
way opened  into  the  street ;  otherwise  it  was 
enclosol  by  the  buildings  and  a  wall  or  railing. 
One  of  these  blocks  had  doors  opening  into  the 
causeway  ;  there  was  no  access  to  the  causeway 
from  the  buildings  in  the  other  block.  Twelve 
branch  drains  ran  from  the  buildings  on  each 
side  of  the  causeway  into  a  main  drain  which  ran 
underneath  the  causeway  between  the  two  blocks 
into  the  sewer  in  the  adjoining  street : — Held 
(Rigby,  L.J.,  dissenting),  that  the  main  drain  in 
question  was  a  drain  repairable  by  the  owner, 
.and  not  a  sewer  repairable  by  the  vestry,  the  two 
blocks  being  premises  within  the  same  curtilage 
^thin  B.  250  of  the  Metropolis  Management 
Act,  1855.  Per  Rigby,  L.J. :  The  curtilage  of  a 
building  may  have  other  subsidiary  premises 
-within  it,  but  the  same  piece  of  grouna  cannot 
be  the  curtilage  of  more  than  one  building. 
Pilhrow  V.  St,  Leonard,  Shoreditch,  Vestry,  64 
L.  J.,  M.  C.  130;  [1895]  1  Q.  B.  433 ;  14  R.  181 ; 
72  L.  T.  136  ;  43  W.  B.  342  ;  69  J.  P.  68—0.  A. 

b.  General  Powers. 

New  Sewen  —  Approval  of  Metropolitan 
Soard.]— By  18  &  19  Vict.  c.  120,  s.  69,  the  vestry 


of  every  parish  mentioned  in  schedule  (A.)  shall 
make  such  sewers  as  may  be  necessary  for  effec- 
tuaUy  draining  their  parish,  provided  that  no 
new  sewer  shall  be  made  without  the  previous 
approval  of  the  Metropolitan  Board  of  Works. 
A  mandamus  to  a  vestry  of  a  parish  command- 
ing them  to  make  such  sewers  as  might  be  neces- 
sary for  draining  a  particular  part  of  the  parish, 
and  to  take  all  necessary  steps  in  that  behalf,  is 
defective,  first,  because  it  does  not  show  a  duty 
to  make  the  sewers ;  and,  secondly,  because  it 
ordered  the  vestry  to  make  them  without  show- 
ing that  the  approval  of  the  metropolitan  board 
had  been  obtained.  Beg,  v.  St.  Luke's  Vestry^ 
Clielsea,  1  B.  &  8.  903 ;  31  L.  J.,  Q.  B.  50  ;  8  Jur. 
(N.s.)  308  ;  6  L.  T.  744  ;  10  W.  R.  293. 

The  proviso  in  s.  69  of  the  Metropolis  Manage- 
ment Act,  1865,  that  "no  new  sewer  shall  be 
made  without  the  previous  approval  of  the 
Metropolitan  Board  of  Works,"  does  not  apply 
to  a  sewer  made  by  a  private  person.  Beg.  v. 
St.  Matthew,  Bethnal  Oreen,  Vestry,  65  L.  J., 
M.  C.  215  ;  [1896]'  2  Q.  B.  319  ;  76  L.  T.  60  ;  44 
W.  R.  697  ;  60  J.  P.  582—0.  A. 

A  new  sewer  made  by  a  private  person  within 
the  district  of  a  vestry  in  the  metropolis,  branch- 
ing into  a  sewer  belonging  to  the  vestrj',  vests  in 
the  vestry  by  virtue  of  s.  68  of  the  Metropolis 
Management  Act,  1856,  and  they  are  liable 
to  maintain  it,  although  their  sanction  to  its 
construction  had  not  been  obtained  as  required 
by  8.  47  of  the  Metropolis  Management  Amend- 
ment Act,  1862,  if  they  knew  that  the  sewer  had 
been  made  and  assented  to  it.    lb. 


Power  of  County  Conneil  to  order  Vettrj 


to  make.] — Sect.  138  of  the  Metropolis  i Local 
Management  Act,  1855,  does  not  empower  the 
London  Oounty  Oouncil  to  make  an  order  direct- 
ing a  metropolitan  vestry  to  make  a  new  sewer. 
The  section  merely  enables  the  council  to  make 
orders  regulating  the  mode  of  construction  and 
arrangement  of  local  sewers,  and  does  not  take 
from  vestries  the  initiative  in  deciding  whether 
or  not  a  new  sewer  should  be  made.  Beg.  v.  St. 
Georges, Ilanorer  Square,  Vestry,  6 1  L.  J.,  Q.  B. 
715  ;  [1895]  2  Q.  B.  275 ;  15  R.  5U4  ;  73  L.  T. 
62;  44W.  R.  16;  59  J.  P.  535. 

Mandamnt  to  submit  Plans  to  Metropoli- 


tan Board  of  Works.] — The  making  and  branch- 
ing of  sewers  within  the  district  of  a  vestry  or 
district  board  is  by  s.  47  of  the  Metropolis  Man- 
agement Act,  1862,  made  subject  to  the  sanction 
in  writing  of  the  vestry  or  district  board  being 
first  obtained.  But  a  vestry  or  district  board 
cannot  give  such  sanction  by  the  provisions  of 
s.  48,  without  the  approval  of  the  Metropolitan 
Board  of  Works : — Held,  that  it  is  no  answer  to 
a  mandamus  requiring  a  district  board  to  submit 
to  the  Metropolitan  Board  of  Works  plans  and 
sections  of  sewers  laid  before  them  in  pursuance 
of  s.  47,  to  aver  that  the  board  has  i-efused  to 
sanction  the  making  of  the  roatls  in  which  the 
proposed  sewers  are  intended  to  be  made  ;  and 
that  therefore,  the  district  board  having  no  other 
objection,  it  was  their  duty  under  s.  48  to  submit 
the  plans  and  sections  to  the  Metropolitan  Board 
of  Works.  Beg.  v.  Wandewarth  Board  of  ^'orJts, 
49  J.  P.  806. 

Compensation  —  Without  Purehase.l  —  The 
powers  conferred  on  the  Metropolitan  Board  of 
Works  by  18  &  19  Vict.  c.  120,  s.  135,  are  uncon- 
trolled by  ss.   150  to  153,  and  the  board    is 
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empowered  nnder  the  former  Bcction  to  make 
Bach  sewers  as  they  shall  think  fit,  on  compen- 
sating the  owners  of  property  for  the  damage 
occasioned  thereby,  without  being  required,  under 
the  latter  sections,  to  buy  the  land  under  which 
they  carry  their  works,  or  easements  therein, 
from  the  owner.  Hughet  v.  Metropolitan  Board 
of  Works,  7  Jur.  (N.8.)986;  4L.T.318  ;  9  W.B. 
517. 

The  metropolitan  board  may  execute  any 
works  comprised  within  the  terms  of  18  &  19 
Vict  c.  120,  8.  135,  making  compensation  for 
damaore,  without  first  acquiring  the  land  under 
88. 150—153,  and  the  Lands  Glauses  Act,  8  &  9 
Vict.c.  18,  notwithstanding  that  the  works  may 
be  of  such  a  character  as  to  inyolve  an  actuid 
taking  of  land,  and  may  be  within  the  powers  of 
88.  150  and  153.  North  London  By.  v.  Metro- 
jwlitan  Board  of  WorkSy  1  Johnson,  405  ;  28  L.  J., 
Ch.  909  ;  5  Jur.  (N.8.)  1121  ;  7  W.  K.  640. 

Bight  to  Lateral  Support.] — ^A  sewer  made  by 
the  metropolitan  commissioners  of  sewers  under 
the  powers  vesteti  in  them  by  11  &  12  Vict, 
c.  112,  was  transferred  to  the  Metropolitan  Board 
of  Works  by  18  &  19  Vict.  c.  120  :— Held,  that 
these  acts  gave  the  board  no  right  to  any  lateral 
support  for  the  sewer  by  the  laud  of  the  adjacent 
owners.  Metropolitan  Board  of  Works  v.  Afetro- 
politan  By.,  37  L.  J.,  C.  P.  281 ;  L.  B.  3  C.  P.  612  ; 
19  L.  T.  10  ;  16  W.  B.  1117.  Affirmed  on  appeal, 
38  L.  J.,  C.  P.  172  ;  L.  B.  4  0.  P.  192 ;  19  L.  T. 
744  ;  17  W.  B.  416— Ex.  Ch. 

Approval  of— Cotta  of  Inspeetloii.] — A  district 
board  of  works  has  no  power  under  the  Metro- 
polis Management  Act,  1862,  if  it  approve  of 
the  plans  and  sections  of  sewers  proposed  to  be 
constructed  by  a  private  landowner  and  branched 
into  the  main  system,  to  withhold  their  sanction 
in  writing  to  the  construction  of  the  same  until 
such  private  landowner  shall  pay  a  sum  of  money 
to  the  board  to  cover  the  expenses  of  the  board 
in  supervising  such  works.  Beg.  v.  Oreenwieh 
Board  of  Works,  1  Cab.  &  E.  236. 

Improper  Conitmetioii — Oommitteo— Beioln- 
tloa  to  serve  Notioo  of  Neoetiary  Work— 
SnbBequont  Approval  of  Vestry.] — The  previous 
approval  of  a  metropolitan  vestry  to  a  resolution 
of  its  public  health  committee  (duly  appointed 
under  the  provisions  of  s.  58  of  the  Metropolis 
Management  Act,  1855),  whereby  notice  is  served 
on  the  owner  or  occupier  of  premises  to  put  a 
drain  into  proper  condition,  under  s.  85  of  the 
Metropolis  Management  Act,  1855,  is  not  neces- 
sary for  the  authorisation  of  such  notice,  provided 
that  the  action  taken  by  the  committee  be  one 
which  can  properly  be  ratified  by  the  vestry. 
Firth  V.  Stainest  66  L.  J.,  Q.  B.  610;  [1897] 
2  Q.  B.  70  ;  76  L.  T.  496  ;  45  W.  B.  575 ;  61 
J.  P.  452. 

Connecting  Houses  with — ^Bight  of  Vettrj  to 
do  Work.  ] — A  builder  made  drains  from  certain 
houses  in  a  road  to  the  boundary  of  the  fore- 
courts of  the  houses.  The  road  was  what  is  known 
as  a  builder^s  road,  made  and  coated  with  gravel 
and  ballasted.  The  footpaths  were  made  with 
gravel  and  kerbed  with  granite.  The  houses  on 
either  side  of  the  road  were  not  completed  and 
inhabited,  but  the  road  was  open  for  carriages 
and  foot-passengers.  It  was  lighted  by  the 
parish,  but  had  not  been  taken  to  as  a  public 


road.  The  vestry  made  branches  from  the  drains 
into  a  sewer  which  belonged  to  them  and  ran 
along  the  centre  of  the  road,  and  for  that  purpose 
they  opened  the  road  and  footway.  The  builder 
declined  to  repay  to  the  vestry  the  expenses 
incurred  thereby : — Held,  (1)  that  the  road  was 
not  the  less  a  street  within  the  definition  in 
s.  250  of  the  Metropolis  Management  Act,  1855, 
and  s.  112  of  the  Metropolis  Management  Act, 
1862,  because  it  came  within  the  definition  of  a 
new  street  in  the  last-mentioned  section ;  (2) 
that  8.  78  of  the  Metropolis  Management  Act, 
1855,  which  authorises  the  opening  of  the  pave- 
ment of  any  street  for  the  purpose  of  branching 
private  drains  into  a  sewer,  applies  equally  to 
streets  and  to  new  streets ;  (3)  that,  looking  to 
the  definition  of  the  word  "pave"  in  s.  112  of 
the  Metropolis  Management  Act,  1862,  the  road 
was  paved  : — That,  consequently,  the  vestry  had 
opened  a  part  of  the  pavement  of  a  street,  and 
were  entitled  under  s.  78  of  the  Metropolis 
Management  Act,  1855,  to  recover  the  expenses 
incurred  by  them.  St.  John's,  Hampstead,  v. 
Ifooj}el,  54  L.  J.,  M.  C.  147  ;  15  Q.  B.  D.  652  ;  33 
W.B.  903;  49  J.  P.  471. 

Sweeping  Mud  into.] — By  s.  205  of  the  Metro- 
polis Local  Management  Act,  1856,  it  is  provided 
that  no  scavenger  or  other  person  shall  sweep, 
rake,  or  place  any  soil,  rubbish,  or  filth,  or  any 
other  thing  into  or  in  any  sewer  or  drain,  or  use 
any  grate  communicating  with  any  sewer  or 
drain  .  .  .  and  every  scavenger  who  shall  so 
offend  shall  .  .  .  foif eit  and  pay  any  sum  not 
exceeding  5^.  Scavengers  having  swept  mud  to 
the  side  of  a  street,  and  forced  it  by  means  of 
water  through  a  grating  into  a  sewer,  were  con- 
victed of  an  offence  against  the  act : — Held, 
that  "mud"  came  within  the  meaning  of  the 
words  in  the  above  section,  and  that  the  convic- 
tion was  right.  Metropolitan  Board  of  Workw 
V.  Baton,  50  L.  T.  634  ;  48  J.  P.  611. 

Brain — Choiee  of  Matorials — Contraventioii  of 
Kotiee.] — ^A  vestry,  in  exercise  of  the  powers 
given  by  19  k,  20  Vict.  c.  120,  s.  76,  served  the 
plaintiff  with  a  notice,  requiring  him,  in  the  con- 
struction of  the  drainage  to  certain  houses  which 
were  being  erected  by  him  in  their  district,  to  use 
stoneware  pipes  of  the  best  quality.  The  plain- 
tiff used  pipes  of  the  Aylesford  manufacture,  as 
coming  within  the  description  of  stoneware  men- 
tioned in  the  notice ;  but  to  them  the  vestry, 
who  required  pipes  of  Lambeth  manufacture,  or 
of  manufacture  similar  to  that  of  Lambeth,  to 
be  used,  objected ;  and  they  refused,  unless  their 
requisitions  were  complied  with,  to  make  an 
opening  into  the  main  sewer  for  his  drainage. 
The  plaintiff  thereupon  made  the  opening  him- 
self, and  completed  his  drainage  by  means  of 
Aylesford  pipes : — Held,  that  the  act  gave  the 
vestry  the  right  to  determine  which  of  the  two 
materials  should  be  used ;  and  it  appearing  that 
the  evidence  of  scientific  men  as  to  the  compara- 
tive merits  of  the  two  manufactures  was  con- 
flicting, refused  to  grant  an  injunction,  but  dis- 
missed the  bill  with  costs.  Austin  v.  iSt.  Mary, 
Lambeth,  Vestry,  27  L.  J.,  Ch.  677 ;  4  Jur.  (NJB.) 
274,  1032. 

Kotioo  to  Bepair  by  Inipoetor.] — A.,  the 

sanitary  inspector  of  S.,  a  metropolitan  parish, 
gave  a  notice  in  his  own  name  as  inspector  to 
H.,  an  owner  of  a  house,  to  reconstract  drains, 
&c.,  in  three  days,  and  afterwards,  on  default. 
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A.  did  the  work,  and  the  S.  Testry  took  out  a 
sammons  against  H.  to  recover  the  expenditure. 
No  resolution  of  the  vestry  or  of  any  committee 
thereof  to  give  the  notice  was  proved,  but  only 
a  meeting  of  three  members  of  a  sub-committee, 
who  were  proved  to  have  met  and  resolved  that 
the  inspector  should  enter  and  execute  the  works 
himsdf : — Held,  that  the  notice  given  by  the 
inspector  was  bad,  and  the  statute  not  being 
complied  with,  the  summons  against  H.  was 
properly  dismissed.  St,  Leonard' t  Vestry  v. 
Holmes^  50  J.  P.  132. 

Drainage  into  *<  neareit  Common  Sewor.*'] 

— In  8.  61  of  the  City  of  London  Sewers  Act, 
1848,  the  words  "nearest  common  sewer"  mean 
the  nearest  which  the  house-owner  can,  by 
exercising  his  ordinary  proprietary  rights,  get  at, 
and  not  necessarily  that  literally  nearest.  Where, 
therefore,  an  insufficient  drain  ran  under  a 
neighbour's  house  to  the  sewer  that  was  literally 
nearest : — Held,  that  the  commissioners  of  sewers 
were  entitled  to  require  the  owner  to  construct 
a  drain  communicating  with  a  sewer  which, 
though  further  off,  had  no  house  or  other  pnvate 
property  intervening.  Bathard  v.  Sewers  Com- 
tnissiiyners,  54  J.  P.  135. 

Mandamns  to  Vettrj.] — The  owner  of  premises 
alleged  that  a  defective  drainage  pipe  on  his 
premises  was  a  sewer  within  the  Metropolis 
Management  Act,  1855,  and  therefore  repairable 
by  the  vestry.  The  vestry  denied  that  the  pipe 
was  a  sewer : — Held,  that  a  prerogative  writ  of 
mandamus  ought  not  to  be  issued  to  the  vestry 
directing  them  to  repair  the  pipe.  The  proper 
proceeding  was  for  toe  owner  of  the  premises 
to  bring  an  action  against  the  vestiy  for  a 
declaration  of  right  and  for  a  mandamus.  Meg, 
V.  St.  Giles,  Qiniberwell  Vestry,  66  L.  J.,  Q.  B. 
337  ;  46  W.  R.  336  ;  61  J.  P.  217. 


o.  liiability  for  Nuiaance. 

Ko  Authority  to  Create  a  Nuiianee.! — ^The 
Metropolitan  Board  of  Works  is  not  autnorised 
by  18  &  19  Vict.  c.  120,  s.  135,  to  turn  into  a 
navigable  river  or  stream  the  sewage  of  an  entire 
district  (which  has  not  previously  been  drained 
into  such  river  or  stream),  so  as  to  create  a 
nuisance.  Att.-Oen.  v.  Metropolitan  Board  of 
Works,  1  H.  &  M.  298  ;  9  L.  T.  139  ;  11  W.  R. 
820. 

Pollntion  of  Private  Stream.^  —  A  local 
board  of  works,  in  executing  dramage  works 
in  its  district,  polluted  a  stream,  which  in  its 
onward  course  flowed  through  the  plaintiff's 
land,  out  of  the  district,  and  by  such  pollution 
caused  an  injury  to  the  plaintiff : — Held,  that  his 
remedy  was  by  action,  and  not  under  the  com- 
pensation clauses  of  the  18  &:  19  Vict.  c.  120,  the 
local  board  not  having  any  power  to  foul  a  stream 
belonging  to  other  persons.  Cator  v.  Lewisluim 
Board  of  Works,  6  B.  &  S.  115  ;  34  L.  J.,  Q.  B. 
74;  llJur.  (N.s.)340;  13  L.  T.  212  ;  13  W.  B. 
254— Ex.  Ch. 

Bight  of  Loeal  Board  to  Drain  into  Metropoli- 
tan Sowen.] — The  Metropolitan  Board  of  Works 
took  into  their  drainage  system  a  natural  brook, 
called  the  Stamford  Brook.  That. brook  was  the 
natural  means  of  drainage  for  the  Acton  district, 
which  was  outside  the  metropolitan  area,  and  the 


inhabitants  of  that  district  and  the  defendant 
board,  on  becoming  the  sanitary  authority  of  the 
district,  had  used  for  that  purpose  that  part  of 
the  brook  which  was  in  their  district.  By  this 
means,  as  the  Acton  district  increased,  the  sewers 
of  the  metropolitan  board,  as  they  said,  became 
overburdened  with  sewage  coming  from  outaide 
their  area,  and  they  requested  the  defendant 
board  to  send  their  sewage  some  other  way. 
They,  however,  refused  to  do  so,  and  claimed  a 
right  to  drain  into  the  metropolitan  board's 
sewers.  These  proceedings  then  were  instituted 
by  the  metropolitan  hSsix^ : — Held,  that  the 
defendant  board,  although  they  had  a  statutory 
duty  to  compel  the  drainage  of  their  district, 
were  in  no  different  position  as  regards  the 
plaintiff  board  than  an  ordinary  riparian  owner 
was  as  regards  another  riparian  owner  lower 
down  on  the  same  stream,  and  that,  apart  from 
the  sewajge  of  such  persons  as  had  acquired  a 
prescriptive  right  to  arain  into  the  sewers  of  the 
plaintiff  board,  they  could  not  be  made  to  receive 
the  sewage  of  the  Acton  district ;  and  that  an 
injunction  must  be  granted  to  restrain  the  defen- 
dant boud  from  draining  into  the  plaintiff 
board's  sewers  in  the  future.  As  to  existing 
drains,  as  to  those  which  were  made  before  the 
defendant  board  came  into  existence,  they  could 
not  be  interfered  with  ;  and  as  to  those  made 
since,  under  the  circumstances  of  the  case,  they 
would  not  be  interfered  with.  Att.-  Oen,  v.  Act&n 
Local  Board,  62  L.  J.,  Ch.  108  ;  22  Ch.  D.  221  ; 
47  L.  T.  510  ;  31  W.  R.  163. 


Bight  to  Drain  into  Main  Sower.] —The 
Metropolis  Management  Act,  1855,  vested  in  the 
plaintiffs  an  open  sewer,  called  the  Stamford 
Brook.  The  Metropolis  Management  Amend- 
ment Act,  1862,  s.  61,  enacted  that  no  person 
should  make  or  branch  any  sewer  or  drain,  or 
make  any  opening  into  any  sewer  vested  in  the 
plaintiffs,  without  their  previous  consent  in 
writing ;  provided  that  any  person  might,  with 
such  consent,  at  his  own  expense,  nuike  or  branch 
any  drain  into  any  such  sewer  in  such  manner 
as  the  plaintiffs  should  direct.  After  the  passing 
of  the  act  of  1865,  the  plaintiflb  allowed  four  old 
cottages  belonging  to  the  defendants,  on  hmd 
just  outside  the  metropolitan  area  and  bounded 
by  the  Stamford  Brook,  to  continue  to  drain 
through  an  eighteen  inch  brick  drain  into 
Stamford  Brook.  They  subsequently,  at  the 
request  of  the  defendants,  who  paid  half  the 
cost,  covered  in  the  brook  and  converted  it  into 
a  main  sewer.  When  they  did  this,  they  made 
a  drain  eye  in  the  newly  covered  in  sewer  as  a 
communication  for  the  eighteen  inch  drain.  The 
defendants  afterwards  built  other  cottages  on 
the  same  land,  and  claimed  the  right  to  use  the 
eighteen  inch  drain  for  the  purpose  of  draining 
the  new  cottages  through  the  communication 
into  the  sewer: — Held,  1.  That  as  the  defen- 
dants had  not  proved  any  prescriptive  right  to 
use  the  eighteen  inch  drain  for  the  sewage  of 
the  new  cottages,  nor  obtained  the  written  con- 
sent of  the  plaintiffs  for  that  purpose  under  s.  61 
of  the  act  of  1862,  they  were  not  entitled  to  use 
the  eighteen  inch  drain  for  any  other  purposes 
than  those  for  which  they  used  it  when  the 
brook  was  covered  \il  2.  That,  therefore,  the 
plaintifb  were  entitled  to  an  injunction  to 
restrain  the  defendants  from  permitting  their 
additional  cottages,  or  any  buildings  other  than 
the  four  old  cottages,  to  drain  into  the  Stamford 
Brook.     Metropolitan  Board  of  Works  v.  L.  Jf* 
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X,  W.  Ry.,  50  L.  J.,  Ch.  409 ;  17  Ch.  D.  246 ;  44 
L.  T.  270  ;  29  W.  R.  693—0.  A. 

Semble,  that  if  the  plaintiffs  had  given  their 
written  consent  and  fixed  the  size  of  the  com- 
munication under  s.  61  of  the  act  of  1862,  the 
defendants  could  then  have  used  the  eighteen 
inch  drain  to  the  full  extent  of  its  capacity  for 
all  purposes.    lb. 

Held,  bj  the  vice-chanceUor,  that  the  words, 
"any  person  "  in  s.  61  of  the  act  of  1862  must 
be  construed  as  meaning  "  any  person  '*  entitled 
to  the  benefits  of  the  act,  and  accordingly  as 
limited  to  owners  or  occupiers  within  the  metro- 
politan area.  8.  C,  49  L.  J.,  Ch.  865  ;  14  Ch.  D. 
621  ;  42  L.  T.  830. 

Held,  also,  that  the  drainage  from  each  addi- 
tional cottage  or  building  was  a  separate  making 
or  branching  of  a  drain  within  the  meaning  of 
the  section.    Ih, 

Interference  with  Drain— Threatened  Tlrespast 
and  Proceedings  —  Iignnetion.]  —  A  dispute 
having  arisen  between  the  defendants,  a  local 
authority,  and  the  plaintiff,  about  a  drain  which 
the  plaintiff  had  intei-fered  with,  the  defendants 
gave  notice  to  the  plaintiff  that  they  would  enter 
on  his  land  and  reinstate  the  drain ;  but  they 
afterwards  abandoned  their  intention,  and 
instead  took  proceedings  against  him  before  the 
magistrates.  The  plaintiff  then  brought  an 
action  against  the  defendants,  claiming  an  in- 
junction to  restrain  defendants  from  trespassing 
and  proceeding  before  the  magistrate.  In  the 
statement  of  claim  the  plaintiff  did  not  in  terms 
allege  that  the  defendants  threatened  and  in- 
tended to  trespass  on  the  land  :  —Held,  that  as 
no  intention  to  commit  a  trespass  was  proved  or 
alleged,  the  plaintiff  had  not  made  out  his  case 
for  an  injunction  against  the  trespass ;  and  that 
being  so,  the  court  had  no  jurisdiction  to  restrain 
the  proceedings  before  the  magistrate.  Stannard 
V.  St.  Giles^  Camherwelly  Vestry^  51  L.  J.,  Ch. 
629 ;  20  Ch.  D.  190 ;  46  L.  T.  248 ;  30  W.  E. 
693— C.  A. 

Vetting  of  Sewen  in  Board — Connection  with 
Drain  illegally  made.] — The  duty  imposed  by 
6.  72  of  the  Metropolis  Local  Management  Act, 
1 855,  on  a  district  board,  to  keep  the  sewers  which 
are  by  the  act  vested  in  them  so  as  not  to  be  a 
nuisance,  is  not  an  absolute  duty,  but  only  a  duty 
to  use  all  reasonable  care  and  diligence  to  keep 
the  sewers  in  a  proper  condition.  If,  therefore,  a 
drain  which  was  originally  a  private  drain,  has,  by 
reason  of  another  £ain  being  connected  with  it, 
become  a  "  sewer,"  and  therefore  by  the  act  vested 
in  the  district  board,  the  board  will  not  be  liable 
for  a  nuisance  caused  by  the  drain,  if  it  is  shown 
that  the  connection  was  made  illegally  without 
the  knowledge  of  the  board,  and  that  before 
action  brought  they  did  not  know,  and  could  not 
by  the  exercise  of  ^reasonable  care  have  discovered, 
that  the  drain  was  a  "  sewer.*'  Hammond  v. 
St.  Panoras  (L.  R.  9  C.  P.  316,  post,  coL  1152) 
followed.  Bateman  v.  Poplar  Board  of  Worhs^ 
67  L.  J.,  Ch.  579  ;  37  Ch.  D.  272 ;  68  L.  T.  720  ; 
36  W.  R.  501. 

Allowing  Sewage  to  cance  Nniiance  in 
adjoining  Diatrict— Stopping  Ttxinting  Drains.] 
— A  detached  portion  of  the  parish  of  C.  had  no 
separate  main  drainage  system,  but  certain  houses 
therein  were  drained  by  means  of  pipes  carrying 
the  sewage  into  cesspools,  the  overflow  pipes  from 
which  communicated  with  main  pipes  within 


such  detached  portion.  The  drainage  of  the 
hoases,  including  such  communications,  was  con- 
structed with  the  sanction  of  the  C.  vestry,  as 
the  local  authority  under  the  Metropolis  Local 
Management  Act,  1855.  The  main  pipes  com- 
municated with  watercourses,  within  the  adjoin- 
ing district  of  the  F.  local  board,  and  the  sewage 
from  the  cesspools  passed  through  the  main  pipes 
into  the  watercourses,  and  caused  a  nuisance  in 
such  adjoining  district.  The  F.  local  board 
brought  an  information  and  action  (to  which  the 
owners  and  occupiers  of  the  hoases  were  not 
parties)  against  the  C.  vestry,  for  an  injunction 
to  restrain  them  from  permitting,  authorising,  or 
directing  any  sewage  to  pass  from  the  detached 
portion  of  C.  into  the  watercourses  so  as  to  cause 
a  nuisance  : — Held,  that,  inasmuch  as  the  cess- 
pools and  drains  were  acting  properly  quA 
cesspools  and  drains,  no  proceedings  could  be 
successfully  taken  by  the  C.  vestrj'  againpt  the 
owners  or  occupiers  of  the  houses  under  s.  85  of 
the  Metropolis  Local  Management  Act,  1856 ; 
and  that,  as  the  cause  and  effect  of  the  nuisance 
were  not  both  within  the  area  of  the  jurisdiction 
of  the  C.  vestry,  it  was  doubtful  whether  pro- 
ceedings could  be  taken  by  them  against  the 
owners  or  occupiers  of  the  houses  under  the 
Nuisances  Removal  Act,  1855  ;  and  that,  assum- 
ing the  C.  vestry  could  take  proceedings  under 
the  Metropolis  Local  Management  Act,  1855.  or 
the  Nuisances  Removal  Act,  1855,  the  case  of 
AU.-Gen.  v.  Dorking  (20  Ch.  D.  595,  609)  was  an 
authority  that  the  vestry  could  not  be  compelled 
by  injunction  to  take  such  proceedings.  Aft.- 
Gen.  y.  Clerkenwell  Vestry,  60  L.  J.,  Ch.  788  ; 
[1891]  3  Ch.  527 ;  65  L.  T.  312 ;  40  W.  R. 
185. 

Drain  repaired  so  as  to  be  a  Nnisanoe— Lia- 
bility of  Builder.] — A  builder  who  is  employed 
by  the  owner  of  a  dwelling-house  to  repair  a 
drain,  and  who  repairs  it  so  as  to  be  a  nuisance 
and  injurious  to'  health,  is  "  the  person  who 
undertook  or  executed  such  repair  "  within  s.  42 
of  the  Public  Health  (London)  Act,  1891,  and 
may  be  proceeded  against  under  that  section, 
although  the  owner  is  not  summoned.  Young  v. 
Fogten,  5  R.  430 ;  69  L.  T.  147 ;  41  W.  R.  589  ; 
58  J.  P.  8. 

Public  Sewer.]— The  provisions  of  the  Public 
Health  (London)  Act,  1891,  for  the  abatement 
of  nuisances  do  not  apply  to  a  nuisance  idleged 
to  arise  from  a  public  sewer  vested  in  the  London 
County  Council,  and  a  court  of  summary  juris- 
diction has  no  power  to  entertain  a  complaint 
based  upon  such  an  alleged  nuisance.  Fulham 
Vedry  v.  London  County  Council,  66  L.  J.,  Q.  B. 
615  ;  [1897]  2  Q.  B.  76  ;  76  L.  T.  691  ;  45  W.  R. 
620  ;  61  J.  P.  440. 

Abatement — Covenant  by  Lessee— liability.] 

— See  Smith  v.  Bobinson,  post,  col.  1143. 

4.  Ueinals. 

Power  of  Vestry  to  provide— Nuisance— In- 
junction.]— ^Tinder  the  Metropolis  Local  Maliage- 
ment  Act  (18  &  19  Vict.  c.  120),  s.  88,  the  vestry 
has  power  to  provide  and  maintain  urinals  in 
situations  where  they  deem  such  accommodation 
to  be  required : — Held,  by  Malins,  V.-C,  that  any 
question  whether  one  place  or  another  was  more 
fit  for  the  erection  of  a  urinal  must  be  left  to  the 
decision  of  the  vestry  ;  but  that  the  vestry  would 
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be  controlled  bj  the  coai*t  if  they  acted  in  an 
unreasonable  manner  and  occanionod  a  nnisance 
to  the  owners  of  adjoining  property.  But  held, 
by  the  court  of  appeal,  that  as  the  erection  of  a 
urinal  was  not  necessarily  a  nuisance,  the  pro- 
vision of  the  act  authorising  the  vestry  to  erect 
urinals  did  not  empower  them  to  erect  one  where 
it  would  be  a  nnisance  to  the  owners  of  adjoining 
property,  there  being  no  words  in  the  act  which 
expressly  or  by  necessary  implication  authorised 
them  to  create  a  nuisance.  Vernon  v.  St.  Jam^, 
WeHmiTOter,  Vetftry,  50  L.  J.,  Ch.  81  ;  16  Ch.  D. 
449  ;  44  L.  T.  229  ;  29  W.  B.  222--G.  A. 

A  vestry,  acting  under  the  powers  of  18  &  19 
Vict.  c.  120,  8.  88,  resolved  to  erect  a  urinal 
in  a  situation  where  the  vestry  deemed  such 
accommodation  was  required  by  the  public, 
but  where  B.  and  other  occupiers  of  nouses 
considered  that  it  would  be  a  private  nuisance  ; 
and  the  court  granted  an  injunction,  on  the 
grounds  that  the  act  conferred  no  power  to 
enable  the  vestry  to  erect  that  which  would  be  a 
nuisance  to  anyone;  that  the  vestry  had  no 
power  to  suppress  nuisances ;  and  that  the  act 
conferred  no  arbitrary  power,  which  appeared 
to  have  been  exercised,  on  the  metropolitan 
vestries.  Biddvlph  v.  St,  Oeorge's^  Hanater' 
tquarfi,  Vetttry,  3  De  G.  J.  &  S.  493 ;  33  L.  J., 
Ch.  411 ;  9  Jur.  (NJB.)  434  ;  8  L.  T.  44 ;  11  W.  R. 
524. 

But,  on  appeal,  the  court,  being  satisfied  upon 
the  evidence  that  the  urinal  intended  would  not 
of  necessity  be  a  public  nuisance,  and  also  that 
it  was  neither  certain  nor  probable  that  the 
vestry  was  exceeding  nor  would  exceed  its  powers, 
and  that  the  vestry  was  not  influenced  by  any 
improper  motive,  dissolved  the  injunction.  S.  C.^ 
3  De  G.  J.  &  8.  493  ;  33  L.  J.,  Ch.  411 ;  9  Jur. 
(N.8.)  953  ;  8  L.  T.  568  ;  11  W.  R.  739. 

The  intended  erection  by  a  vestry,  acting 
under  the  powers  given  by  s.  88  of  19  &  20  Vict. 
c.  120,  of  a  urin^  in  a  mews  (which,  in  the 
opinion  of  the  court,  was  a  highway  within 
8.  96  of  the  act)  at  a  distance  of  eight  feet  from 
the  back  door  of  the  plaintiff  A.  and  the  cellar 
entrance  of  the  plaintiff  B.,  and  quite  close  to 
a  narrow  passage  down  which  several  young 
females  had  to  pass  daily  on  their  way  to  the 
8how*rooms  of  the  plaintiff  C. : — Held,  to  be 
such  a  nuisance  as  to  afford  ground  for  a  per- 
petual injunction.  Venum  v.  St.  James^  West- 
mituteTf  Vestry f  supra. 

Power  of  Vestry  to  order  Alterations — ^Publio- 
lionse.] — The  vestry  of  Padilington,  having 
served  notice  under  s.  73  of  5  Geo.  4,  c.  cxxvi., 
upon  the  appellant,  the  occupier  of  a  public- 
house  within  the  parish  of  Paddington,  to  effect 
certain  alterations  in  a  urinal  forming  part  of 
and  constructed  in  the  outside  flank  wall  of  the 
house,  and  accessible  only  from  the  side  street, 
preferred  a  complaint  under  the  said  section 
against  him,  on  his  refusing  to  carry  out  such 
order  and  direction,  before  one  of  the  metro- 
politan police  magistrates,  who  inflicted  a  penalty 
upon  him.  On  the  application  of  the  appellant 
the  magistrate  stated  a  case  for  the  opinion  of 
the  high  court : — ^Held,  that  the  decision  of  the 
magistrate  was  wrong ;  that  the  urinal  formed 
part  of  the  house,  and  was  not  in  front  thereof 
and  abutting  on  the  street  within  the  meaning  of 
8.  73  of  the  act  5  Geo.  4,  c.  cxxvi.  The  section 
applies  to  a  structure  that  does  not  form  part  of 
the  house,  but  is  an  adjunct  thereto.  The  vestry 
cannot,  under  s.  73,  order  the  occupier  of  a 


public-house  to  erect  a  urinal  inside,  but  only 
outside  the  house.  WelUttad  v.  Paddituftot^ 
Vestry,  66  L.  T.  194  ;  40  W.  R.  264  ;  56  J.  P.  295. 

5.  Wateb-olosets. 

Power  to  Order.]— Under  18  &  19  Vict.  c.  120, 
s.  81,  the  vestry  or  district  board  of  a  parish  is 
empowered,  in  the  case  of  an  insufficient  privy, 
to  direct  its  conversion  into  a  water-closet.  iSt. 
Luke,  Middlesex,  Vestry  v.  Lewis,  I  B.  &  S.  865  ; 
31  L.  J.,  M.  C.  73;  8  Jur.  (N.8.)  432;  5  L.  T.  608 ; 
10  W.  R.  249. 

Power  to  make  General  Rules.] — ^A  metro- 
politan district  board  of  works  has  not  authority 
under  18  &  19  Vict  c.  120,  to  lay  down  any 
general  or  arbitrary  i-ule  requiring  owners  or 
occupiers  of  houses  situate  within  its  district  to 
convert  privies  into  water-closets.  Tinkler  v. 
Wandsworth  Board  of  Works,  2  De  G.  &  J.  261 ; 
27  L.  J.,  Ch.  342 ;  4  Jur.  (N.8.)  293 ;  6  W.  R. 
390. 

A  district  board  of  works  made  an  ex  parte 
order  on  a  party  to  turn  into  water-closets  the 
privies  attached  to  cottages  belonging  to  him, 
and  on  his  failing  to  do  so,  they  proceeded  to 
enter  upon  the  premises  for  the  purpose  of  doing 
it  themselves.  The  order  appeared  to  have  been 
made,  not  with  regard  to  the  state  of  this  \^r- 
ticular  property,  but  in  consequence  of  a  previous 
determination  to  substitute  water-closets  for 
privies  throughout  the  district : — Held,  that  the 
board  was  exceeding  its  statutory  powers,  and 
ought  to  be  restrained  from  entering  on  the 
property  for  the  purpose  of  making  the  altera- 
tion.   Jb. 

Votiee  by  Sanitary  Authority — Jurisdiction  of 
Xa^trate.] — ^A  vestry  gave  notice  to  the  owner 
of  a  house  under  s.  81  of  the  Metropolis  Manage- 
ment Act,  1855,  to  furnish  a  water-closet  on  his 
premises  with  sufficient  doors  and  coverings, 
and,  on  his  neglect  to  comply  therewith,  sum- 
moned him  before  a  magistrate  under  s.  64  of 
the  Metropolis  Management  Amendment  Act, 
1862.  The  magistrate,  being  of  opinion  that  the 
water-closet  was  already  provided  with  sufficient 
doors  and  coverings,  held  that  the  vestry  had  no 
jurisdiction  to  order  further  doors  and  coverings, 
and  that  he  was  not  bound  by  the  decision  of  the 
vestry,  and  dismissed  the  summons  : — Held,  that 
the  vestry  had  jurisdiction  to  make  the  order, 
and  that  the  magistrate  bad  only  jurisdiction  to 
inquire  whether  the  order  had  in  fact  been  made 
and  obeyed-  St.  James'  Vestry,  Clerkenwetl  v. 
Feary,  59  L.  J.,  M.  C.  82  ;  24  Q.  B.  D.  703  ;  62 
L.  T.  697  ;  54  J.  P.  676. 

Upon  the  hearing  of  a  summons  under  s.  37  of 
the  Public  Health  (London)  Act,  1891,  against 
the  owner  of  premises  for  failing  to  comply  with 
a  notice  served  upon  him  by  the  sanitary  autho- 
rity in  respect  of  the  water-closet  accommodation 
upon  the  premises,  the  magistrate  is  bound  by 
the  decision  of  the  sanitary  authority  that  the 
accommodation  is  insufficient,  and  has  no  juris- 
diction to  inquire  as  to  its  sufficiency  or  other- 
wise. St.  John's,  Hackney,  Vestry  v.  Hutton,  66 
L.  J.,  Q.  B.  74 ;  [1897]  1  Q.  B.  210 ;  75  L.  T.  686; 
45  W.  R.  92 ;  61  J.  P.  54. 

Notioe  not  in  aoeordanee  with  By-Laws 

of  County  Counoll.] — Upon  a  summons  taken  out 
against  a  house-owner  for  non-compliance  with 
directions  purporting  to  be  given  by  a  sanitary 
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authority  under  the  proyisions  of  s.  41  of  the 
Public  Health  Act,  1891,  the  magistrate  has 
jurisdiction  to  inquire  into  the  validity  of  such 
directions.  Such  directions,  if  relating  to  a 
closet  in  existence  at  the  time  of  the  passing  of 
the  said  act,  cannot  be  justified  under  a  by-law 
which  is  prospective  only,  and  must,  under  s.  89, 
sub-s.  3,  of  the  act,  be  held  to  be  void  as  "  not 
being  in  accordance  with  the  by-laws"  authorised 
under  the  act.  Fvlham  Vestry  v.  Solomon,  65 
L.  J.,  M.  C.  33 ;  [1896]  1  Q.  B.  198 ;  60  J.  P.  72. 
Qujsre,  whether  the  words  "  cleansing,  altera- 
tion, or  amendment,"  in  s.  41,  sub-s.  2,  would  in 
any  event  authorise  a  requisition  for  structural 
improvements.    lb, 

6.  Removal  of  Dust,  ioo. 

Obligation  to  BemoYO  —  Bight  of  Oontraetor 
to  **Tota.*'] — By  the  Metropolis  Management 
Act,  1855,  s.  127,  a  duty  is  imposed  on  a  vestry 
of  collecting  and  removing  all  dirt,  ashes,  rubbish, 
and  filth  in  or  under  houses  and  places  within 
their  parish.  Plaintiff  contracted  with  defen- 
dants for  the  purchase  of  the  dust,  filth,  and 
refuse  which  should  be  collected  by  their  servants 
from  the  houses,  &c.,  in  the  parish  of  P.  In 
each  house  there  was  a  receptacle  called  a  dust- 
bin, the  contents  of  which  were  put  into  baskets 
by  the  scavengers,  and  thence  into  carts  by  the 
vestry,  and  conducted  to  the  brickfields  of  the 
plaintiff.  The  dust-bins  contained,  in  addition 
to  dust,  a  number  of  articles  known  as  "  tots,"  of 
more  or  less  value,  thrown  away  by  the  occupiers 
of  the  houses  or  their  tenants,  for  the  purpose  of 
being  taken  away  by  the  dust-carts  and  got  rid 
of  : — Held,  that  the  plaintiff  was  not  entitled  to 
these  "tots"  under  the  terms  of  his  contract  with 
the  vestry,  inasmuch  as  there  was  no  obligation 
on  the  part  of  the  latter,  under  18  &  19  Vict. 
c.  120,  8. 125,  to  remove  them,  and  the  contract 
must  be  construed  to  include  only  such  things  as 
the  vestiT  were  compelled  by  the  statute  to  take 
away.  Collins  v.  Paddington  Vestry^  48  L.  J., 
Q.  B.  345  ;  40  L.  T.  843 ;  27  W.  R.  504. 

<'B«ftiB6  of  a  Trado,"  what  ii.V-Ashes  arising 
from  coals  burnt  in  the  furnace  of  a  steam-engine 
used  for  the  purpose  of  sawing  and  lifting  timber 
and  other  materiid.  for  carrying  on  the  business 
of  a  pianoforte  manufacturer,  are  "  refuse  of  a 
trade,  business,  or  manufacture,"  within  the 
Metropolis  Management  Act,  1855  (18  &  19  Vict, 
c.  120),  8.  128.  Gay  v.  Cddby,  46  L.  J.,  M.  C. 
260  ;  2  C.  P.  D.  391  ;  36  L.  T.  410. 

Semble,  that  the  ashes  of  coals  consumed  in  an 
hotel  or  a  bakery  are  refuse  within  the  meaning 
of  the  same  section.    lb, 

Cliskert  Prodnood  in  Hotel  Fnmaoei.] — 


Clinkers  produced  in  the  furnaces  of  boilers  in 
an  hotel  used  to  generate  steam  for  supplying 
power  for  the  electric  lighting  of  the  hotel,  for 
heating  the  public  rooms  and  passages,  for  cook- 
ing, and  for  working  the  lift  and  pumping  water 
to  the  top  of  the  hotel,  are  not  "  refuse  of  any 
trade,  manufacture,  or  business"  within  the 
meaning  of  s.  128  of  the  MetropolLs  Local 
Management  Act,  1855 ;  and,  therefore,  the 
vestry  within  whose  district  the  hotel  is  situated 
are  not  entitled  to  be  paid  for  the  removal  of 
them.  Gay  v.  Cudhy  (2  C.  P.  D.  391)  considered. 
St.  Martins  Vestry  v.  Gordon,  60  L.  J.,  M.  C.  37 ; 
[1891]  1  Q.  B.  61  ;  64  L.  T.  243 ;  39  W.  K.  295  ; 
5:>  J.  r.  437— C.  A. 


Homo  Beftuo— Liability  of  Looal  Aatlioritf 
— Contraot  with  SoaTonger.] — ^The  duty  imposed 
on  vestries  and  district  boards  by  s.  125  of  the 
Metropolis  Local  Management  Act,  1855,  as  to 
the  removal  of  house  refuse  within  their  parish 
or  district  is  discharged  by  their  entering  into 
a  bonA  fide  contract  with  scavengers  to  execute 
and  perform  the  work;  and  such  vestries  and 
district  boards  cannot,  in  such  cases,  be  made 
liable  in  damages  for  the  scavengers'  neglect  to 
properly  carry  out  their  contract.  Holbom  Union. 
V.  St.  Lwnard'Sj  Skorediteh  (2  Q.  B.  D.  146),  dis- 
tinguished.  Mlis  v.  Strand  Board  qf  WorkSj  67 
L.  T.  307— C.  A. 

Bemoval  of— Beftiaal  to  allow  Soayengem 

to   enter   Houm— *' Wilful   Oho tmotioa.'* J — 

Under  the  provisions  of  s.  16  of  the  PudIIc 
Health  (London)  Act,  1891,  the  London  County 
Council  made  a  by-law  that  the  sanitary  autho- 
rity should  remove  at  least  once  in  every  week 
the  house  refuse  on  premises  within  their  dis- 
trict, but  they  had  made  no  by-law  as  to  the 
duties  of  occupiers  of  houses  for  the  purpose 
of  facilitating  the  removal  of  such  refuse,  and 
an  authority  under  this  by-law  appointed  a  cer- 
tain day  in  each  week  for  the  removal  of  such 
refuse,  and  gave  due  notice  of  the  same.  The 
respondent  objected  to  the  weekly  removal  of 
refuse  as  being  an  unnecessary  annoyance,  and 
on  a  certain  day  he  refused  to  aUow  the  scavengers 
of  the  authority  to  enter  his  house  for  the 
purpose  of  removing  the  refuse : — Held,  that  the 
respondent,  in  so  refusing,  wbs  guilty  of  "  wil- 
fully obstructing"  the  officers  of  the  authority 
in  the  execution  of  the  act  within  the  meaning 
of  8. 116  of  the  act,  and  was  liable  to  thepenalty 
imposed  by  that  section.  Borrow  v.  Jiowland^ 
74  L.  T.  787  ;  18  Cox,  C.  C.  368  ;  60  J.  P.  391. 

7.  Hospitals. 


Power  of  Board  to  ereot— Bniaanoe.] — ^The 
Metropolitan  Poor  Act,  1867  (30  Vict.  c.  6)^ 
authorises  the  formation  of  districts  and  district 
asylums  for  the  care  and  cure  of  sick  and  infirm 
poor,  creates  corporations  for  that  pnrpoee,  gives 
authority  to  the  Poor  Law  Board  (now  the  Local 
Government  Board)  to  issue  directions  to  these 
corporations,  enables  them  to  purchase  lands  and 
erect  buildings  for  the  purposes  of  the  act,  and 
makes  the  rates  of  parishes  and  unions  liable  for 
the  outlay  thus  incurred.  But  it  does  not,  by 
direct  and  imperative  provisions,  order  these 
things  to  be  done,  so  that  if,  in  doing  them,  a 
nuisance  is  created  to  the  injury  of  the  healtb 
or  property  of  persons  resident  in  the  neighbour- 
hood of  the  place  where  the  land  is  purchased,  or 
the  buildings  erected,  it  does  not  afford  to  these 
acts  a  statutory  protection.  And  therefore, 
where  such  nuisance  was  found  as  a  fact : — 
Held,  that  the  district  board  could  not  set  up  the 
statute,  nor  the  orders  of  the  Poor  Law  Board  the 
under  it,  as  an  answer  to  an  action,  or  to  prevent 
an  injunction  issuing  to  restrain  the  board  from 
continuing  the  nuisance.  Metropolitan  Asylum 
District  v.  Hill,  50  L.  J.,  Q.  B.  353  ;  6  App.  Cas, 
193  ;  44  L.  T.  663  j  29  W.  R.  617  ;  45  J.  P.  664 
— H.  L.  (E.) 

8.  Commons  and  Rbobeatiok  Qbounds. 

Commoni — ^Validity  of  By-lawi  for  the  Pre* 
lervation  of  Order  on.] — By  a  scheme  made 
under  the  Metropolitan  Commons  Act,  1866,  and 
confirmed  by  the  Metropolitan  Commons  Supple* 
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mental  Act,  1877,  it  was  provided  that  a  common 
should  be  dedicated  to  the  use  and  recreation  of 
the  public  as  an  open  and  uninclosed  space  for 
ever,  and  the  Metropolitan  Board  of  Works  were 
empowered  to  frame  by-laws  and  regalations  for 
the  prevention  of  nuLaanoes  and  the  preservation 
of  Older  on  the  common.  The  Metropolitan 
Board  of  Works  made  a  by-law  prohibiting  the 
delivery  of  any  public  speech,  lecture,  sermon, 
or  address  of  any  kind,  except  with  the  written 
permission  of  the  board  first  obtained,  aud  upon 
such  portions  of  the  common  and  at  such  times 
as  might  be  by  such  written  permission  directed 
and  sanctioned  by  the  bou^ : — Held,  that  such 
by-law  was  valid.  No  right  on  the  part  of  the 
general  public  to  hold  meetings  on  a  common  is 
known  to  the  law.  De  Morgan  v.  Metropolitan 
Board  of  TVorlu,  49  L.  J.,  M.  C.  51 ;  6  Q.  B.  D. 
155  ;  42  L.  T.  238  ;  28  W.  B.  489  ;  44  J.  P.  296. 

Beoreation  Oroundf.] — 26  Vict.  c.  13  only 
applies  to  cases  where  land  by  act  of  parliament 
or  otherwise  has  been  vested  in  trustees,  or  irre- 
vocably  set  apart  for  the  use  and  enjoyment  of 
the  inhabitants  of  a  square  or  a  street,  and  it 
gives  no  power  to  deprive  the  OMmer  of  his  bene- 
ficial interest  in  property  where  he  has  not  given 
it  up.  Talk  V.  Metropolitan  Board  of  JVorkt, 
37  L.  J.,  Q.  B.  272  ;  L.  R.  3  Q.  B.  682  ;  19  L.  T. 
18  ;  16  W.  E.  986— Ex.  Ch. 

Parks — Conyiotion  for  Infringing  Bnlet.] — 
By  the  Parks  Regulation  Act,  1872  (35  &  36  Vict, 
c.  15),  s.  9,  any  rule  made  in  pursuance  of  the 
first  schedule  to  this  act  shall  be  forthwith  laid 
before  both  houses  of  parliament,  if  parliament 
be  sitting,  or  if  not,  then  within  three  weeks 
after  the  beginning  of  the  next  ensuing  session  of 
parliament ;  and  if  any  such  rules  shall  be  dis- 
approved of  by  either  house  of  parliament  within 
one  month  after  the  same  shall  have  been  so  laid 
before  parliament,  such  rules,  or  such  parts 
thereof  as  shall  be  disapproved  of,  shall  not  be 
enforced : — Held,  that  rules  made  during  the 
recess  came  into  operation  and  remained  in  force 
until  disapproved  of  by  parliament ;  and  a  con- 
viction for  infringing  such  rules  was  valid. 
Bailey  v.  Williavigon,  42  L.  J.,  M.  C.  49  ;  L.  R.  8 
Q.  B.  118  ;  28  L.  T.  28  ;  21  W.  R.  404. 

Held,  also,  that  there  was  no  right  in  the 
public  to  hold  meetings  in  the  royal  parks,  and 
therefore  there  was  no  right  interfered  with 
within  s.  11 ;  and  that  the  conviction  was  there- 
fore right.    Jb, 

9.  Dairies. 

**  Person  canning  on  business  of  Dairyman  " 
— Farmer.] — ^A  person  carrying  on  the  business 
of  a  farmer  within  the  metropolitan  police  area, 
and  keeping  cows  in  a  shed  upon  his  premises  as 
incidental  to  such  a  business,  is  not  "  a  person 
carrying  on  the  business  of  a  dairyman  "  within 
the  meaning  of  s.  20  as  defined  by  s.  141  of  the 
Public  Health  (London)  Act,  1891,  so  as  to 
require  a  licence.  Umfreville  v.  London  County 
Council,  66  L.  J.,  Q.  B.  177 ;  75  L.  T.  550 ;  18 
Cox,  C.  C.  464 ;  61  J.  P.  84. 

10.  SliAUGHTEB-HOnSES. 

By-Laws — ^Breaeh  by  Benrant — ^Liability  of 
Master  to  Penalty.] — The  Slaughter-houses,  &c. 
(Metropolis),  Act,  1874,  which  contains  in  terms 
no  prohibition  as  to  the  manner  in  which  the 
slaughter  of  cattle  is  to  be  performed,  enacts  by 


s.  4  that  the  local  authority  may  make  by-laws 
regulating  the  conduct  of  any  business  specified 
in  the  act,  and  the  by-laws  made  under  the  act 
prohibit  the  occupier  of  a  slaughter-house  from 
slaughtering  or  permitting  to  be  slaughtered  any 
animal  contrary  to  certain  regulations  laid  down 
in  them: — ^Held,  that  these  by-laws  were  not 
repugnant  to  the  common  law,  and  that  upon 
breach  of  them  the  occupier  of  a  slaughter-house 
was  liable  for  the  act  of  his  servant,  although 
the  offence  of  the  servant  was  committed  with- 
out the  knowledge  and  contrary  to  the  express 
order  of  his  master.  Collman  v.  MHU,  66  L.  J., 
Q.  B.  170  ;  [1897]  1  Q.  B.  396  ;  75  L.  T.  590 ;  18 
Cox,  C.  C.  481  J  61  J.  P.  102. 

11.  Unsound  Food. 

Unsonnd  Keat — Exposure  for  Sale.] — The 
appellant,  a  farmer,  sent  to  a  salesman  on  the 
London  Central  Meat  Market,  meat  for  the  pur- 
pose of  being  sold  for  human  food,  such  meat 
being  unwholesome  and  unfit  for  the  food  of 
man.  The  salesman  did  not  expose  the  meat  for 
sale,  but  placed  it  on  one  side,  and  gave  notice 
to  an  inspector  of  nuisances,  who  caused  the 
meat  to  be  removed  and  condemned  by  a  justice. 
The  appellant  was  then  summoned  before  a 
justice  on  an  information  tmder  the  Nuisances 
Removal  Act,  1863,  charging  him  with  being 
the  owner  of  meat  "  unlawfully  deposited  in  the 
London  Central  Meat  Market  for  the  purpose  of 
sale  and  intended  for  the  food  of  man,  the  same 
being  diseased,  unsound,  unwholesome  and  unfit 
for  the  food  of  man,"  and  was  convicted : — Held, 
that  there  having  been  no  sale  or  exposure  for 
sale  of  the  meat,  the  appellant  was  wrongly  con- 
victed. Barlow  v.  Terrett,  60  L.  J.,  M.  C.  104  ; 
[1891]  2  Q.  B.  107;  65  L.  T.  148;  39  W.  R. 
640 ;  55  J.  P.  632. 

Sale  by  Commiision  Agent  to   Betall 

Dealer — Offenoe.] — The  selling  of  unsound  meat 
by  a  commission  agent  to  a  retail  dealer  is  an 
offence  under  sub-s.  3  of  s.  47  of  the  Public  Health 
(London)  Act,  1891,  and  a  prosecution  should 
be  instituted  under  that  sub-section  and  not 
under  sub-s.  2.  Billing  v.  Prebhle,  66  L.  J., 
Q.  B.  180 ;  46  W.  R.  187  ;  61  J.  P.  86. 

Emit  nnflt  for  Food — Sale  or  Exposure 
for  Sale— '< Liable  to  be  seised" — ^Evidenee.] 
— A  person  cannot  be  convicted  of  the  offence 
created  by  s.  47,  sub-s.  3,  of  the  Public 
Health  (London)  Act,  1891,  unless  at  the  time 
the  articles  are  found  in  the  possession  of  his 
purchaser  they  are  intended  for  the  food  of  man, 
and  are  sold  or  exposed  for  sale  or  deposited 
in  some  place  for  the  purpose  of  sale  or  of 
preparation  for  sale,  and  are  **  liable  to  be  seized  " 
unoer  sub-s.  1.  Meg,  y.  Dennis,  63  L.  J.,  M.  C. 
153  ;  [1894]  2  Q.  B.  468 ;  10  R.  316 ;  71  L.  T. 
436 ;  42  W.  R.  586 ;  18  Cox,  C.  C.  21;  58  J.  P. 
622— C.  C.  R. 

The  terms  of  the  contract  of  sale  may  be  evi- 
dence to  go  to  the  jury  to  show  that  the  articles 
sold  are  not  intended  for  the  food  of  man.    1  b. 

See  further  Looal  Goyebnhent. 

12.  FiBE. 

Fire  Brigade— Power  to  take  Possession  of  Pro- 
perty on  Premises.  ] — ^A  fire  broke  out  on  premises 
in  a  part  of  which  the  plaintiff  carried  on  the 
business  of  a  licensed  victualler,  but  the  plain- 
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tifTs  goods  wei'e  not  destroyed  by  the  fire.  In  an 
action  against  the  defendants  for  the  wrongful 
conversion  of  the  plaintifiTs  goods  by  their 
servants,  the  men  of  the  fire  brigade,  the  jury 
found  that  the  fire  brigude  had  custody  of  the 
premises  for  the  purpose  of  extinguishing  the 
fire  ;  that  the  injury  to  the  plaintiff's  goods  was 
•caused  by  the  felonious  acts  of  the  men  of  the 
fire  brigade;  that  the  officers  were  guilty  of 
negligence  in  not  preventing  the  felonious  acts 
by  the  men,  and  they  asse^ed  the  damages  at 
15Z. :— Held,  that  under  28  &  29  Vict.  c.  90,  it 
is  not  the  imperative  duty  of  the  fire  brigade 
to  take  possession  of  property  on  premises  where 
&  ficre  breaks  out,  but  the  statute  gives  them 
jx)wer  to  do  so.  Joyce  v.  Metropolitan  Board  of 
WorJu,  44  L.  T.  811 ;  45  J.  P.  667. 

Applieation  of  Fire  Insuranee  Monies.]  — 
Sect.  83  of  the  Metropolitan  Building  Act 
<14  Qeo.  3,  c.  83),  which  was  not  repealed  by  the 
Metropolitan  Building  Act  (7  &  8  Vict.  c.  84), 
extends  to  the  whole  of  England  and  not  to  the 
metropolis  only.  Oorely,  JEx  parte,  4  De  G. 
J.  &  8.  477  ;  34  L.  J.,  Bk.  1 ;  10  Jur.  (N.S.)  1085  ; 
11L.T.319;  18W.  R.  60. 

13.  Smoke. 

Negligence  of  Owner  or  Oeonpier.] — ^In  order 
to  support  a  charge  against  an  owner  or  occu- 
pier oi  trade  premises  within  the  metropolis  of 
negligently  using  a  furnace  employed  thereon 
so  that  the  smoke  is  not  effectually  consumed, 
contrary  to  16  &  17  Vict.  c.  128,  s.  1,  evi- 
dence must  be  given  of  negligence  on  his  part, 
evidence  of  negligence  on  the  part  of  a  ser- 
vant being  insufficient.  ChUMm  v.  DouUoUy 
58  L.  J.,  M.  C.  133  ;  22  Q.  B.  D.  736 ;  60  L.  T. 
966 ;  37  W.  R.  749 ;  16  Cox,  C.  C.  675 ;  53  J.  P. 
550. 

14.  Musio  Halls. 

Protection  firom  Fire  —  OertiiLcate — Bnilding 
not  Idoensed— Jurisdiction  of  Magistrate.] — ^A 

liall  within  the  metropolis  was  kept  open  for 
public  music,  but  was  not  licensed  under  25  Geo. 
2,  c.  36.  The  London  Coimty  Council  applied  for 
a  summons  against  the  proprietor  for  keeping  it 
open  without  a  certificate,  under  s.  12,  of  the 
Metropolis  Management,  &c..  Amendment  Act, 
1878,  that  the  building  was  in  accordance  with 
their  regulations  in  I'espect  to  protection  from 
fire.  The  magistrate  considerod  that  as  the  hall 
was  not  licensed  under  25  Geo.  2,  c.  36,  s.  12  of 
the  act  of  1878  had  no  application,  and  declined 
jurisdiction : — Held,  that  upon  the  true  con- 
struction of  ss.  11,  12,  and  13  of  the  act  of  1878, 
ihe  woixls  "  to  be  kept  open  "  in  s.  12  were  used 
in  the  sense  of  "  required  or  authorised  to  be 
kept  open,"  that  the  hall  was  within  the  purview 
of  s.  12,  and  the  regulations  as  to  protection 
from  fire  were  applicable.  Reg.  v.  Hannay, 
4iO  L.  J.,  M.  C.  167  ;  [1891]  2  Q.  B.  709  ;  40 
W.  R.  14  ;  56  J.  P.  151. 

Unanthorised  Performance — Evidence — Pen- 
alty—Liability of  Agent.] — In  an  action  for 
i\  penalty  under  10  Geo.  2,  c.  28,  s.  2,  for  per- 
forming or  causing  to  be  performed  plays,  3:c., 
without  lettei's  patent : — Held,  that  proof  that 
a  party  w^as  acting  manager  of  a  theatre  and 
paid  the  salary  of,  and  dismissed  one  of,  the  per- 


formers, was  sufficient  evidence  that  he  caused 
the  performances,  and  that  if  he  did  so  it  was 
immaterial  whether  he  acted  as  the  agent  of 
others  or  not.  Parsont  v.  Chapman^  5  Car.  &  P. 
33. 

Knsio  and  Dancing  Licences — County  CoonciL] 
-^See  ante,  cols.  1042,  1043. 

15.  Sky  Signs. 

A  structure  that  is  wholly  or  in  part  erected 
over  a  house  for  a  purpose  other  than  advertise- 
ment is  not  thereby  taken  out  of  the  definition 
of  "  sky-sign  "  contained  in  s.  2  of  the  London 
Sky  Signs  Act,  1891,  and  therefore  requires  a 
licence  from  the  county  counciL  Zondott 
County  Cotmeil  v.  Carwardinc^  62  L.  J.,  M.  C. 
40  ;  5  R.  70  ;  68  L.  T.  761  ;  57  J.  P.  181. 

The  owner  of  a  waxwork  exhibition  in  London 
fixed  the  letters  **  Madame  Tussaud's  "  to  a  gal- 
vanized iron  trellis  support  on  the  palisade, 
which  surmounted  one  of  the  end  walls  of  a  large 
building.  The  dome  of  the  building  was  some 
thirty  feet  higher  than  and  separated  from  these 
lettei's.  At  one  small  part  of  the  street  the 
letters  were  visible  against  the  sky,  but  the 
letters  were  not  over  the  building: — Held,  the 
magistrate  was  wrong  in  finding  that  this  was 
a  sky  sign  within  the  meaning  of  the  London 
Sky  Signs  Act,  1891.  TuMaud  v.  London  County 
Council,  bl  J.  P.  184. 

On  the  7th  June,  1895,  there  was  on  the  roof 
of  the  Savoy  Hotel  a  structure  composed  of  a 
board,  or  series  of  boards,  to  which  were  attached 
embossed  glass  letters  in  metal  frames,  forming 
the  words  "  Savoy  Hotel  and  Restaurant,"  such 
board,  or  series  of  boards,  and  each  individual 
letter  thereon,  being  fixed  on  the  roof  by  iron 
supports  and  secured  by  the  rods  to  the  roofs 
and  chimney-stack.  The  board,  or  series  of 
boards',  was  visible  against  the  sky  from  the 
street;  no  portion  of  the  letters  was  visible 
against  the  sky,  but  only  against  the  boards. 
The  structure  had  been  erected  before  the 
passing  of  the  London  Building  Act,  1894,  and 
no  licence  had  been  obtained  from  the  London 
County  Council  for  its  retention  : — Held,  that  it 
constituted  a  sky  sign  within  the  London  Build- 
ing Act,  1894.  London  County  Council  v.  Savoy 
Hotel  Co.,  60  J.  P.  457. 

16.  Vehicles. 

Stage  Carriage — ^TTse  of  Manager's  Name — 
Ixijnnotion.] — The  plaintiff,  as  manager  of  an 
omnibus  company,  oecame,  imder  the  provisions 
of  the  statutes  and  rules  for  the  regulation  of 
metropolitan  stage-carriages,  the  licensee  of  their 
vehicles.  Having  ceased  to  be  such  manager : 
— ^Held,  that  he  was  entitled  to  an  injunction  to 
restrain  the  coAipany  from  continuing  to  use  his 
name  upon  the  number  plates  affixed  to  their 
carriages.  Hodges  v.  London  Tramways  Omnibus 
Co.,  12  Q.  B.  D.  105 ;  50  L.  T.  262 ;  32  W.  R. 
616. 

Hackney  Carriage  —  Liability  of  Proprietor 
for  Kegligenoe  of  Driver.] — The  effect  of  the 
Metropolitan  Hackney  Carriage  Act  (6  &  7  Vict, 
c.  86)  is  to  render  the  registered  proprietor  <^f 
a  hackney  carriage  liable  to  third  persons  for 
the  negligence  of  a  licensed  driver  of  the  carriage 
as  if  the  latter  were  his  servant,  though  the 
relation  of  master  and  servant  does  not  in  fact 
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exist.     KtHff  V.  Sj)Hrr  (8  Q.  B.  D.  104)  distin- 
guished.    A7«<7  V.  Lo7idon  Improred  Cab  Co.,  58 
L.  J.,  Q.  B.  45G  ;  23  Q.  B.  D.  281  :   61  L.  T.  34  ; 
87  W.  R.  737  ;  53  J.  P.  788— C.  A, 
And- see  Hackney  Cabbiage. 


17.  Water  Supply. 
See  Local  Oovbbnment — Wateb. 


18.  KUIBANOES. 

Liability  of  Owner — ^Ixgimetioii.] — It  is  the 
duty  at  common  law  of  the  owner  of  yacant 
land  to  prevent  his  land  from  being  a  public 
nuisance,  although  such  a  nuisance  may  be  caused 
by  the  acts  of  other  persons ;  and  the  attorney- 
general,  on  behalf  of  the  public,  is  entitled  to 
an  injunction  to  prevent  such  owner  from  com- 
mitting a  breach  of  that  duty.  AU.-Oen.  v.  Ibd- 
Heatley,  66  L.  J.,  Ch.  275  ;  [1897]  1  Ch.  560  ;  76 
L.  T.  174  ;  45  W.  R.  394— C.  A.  Reversing,  61 
J.  P.  24. 

The  fact  that  a  sanitary  authority  under  the 
Public  Health  (London)  Act,  1891,  have  power, 
or  a  duty,  to  themselves  abate  a  nuisance,  or  to 
take  proceedings  to  procure  its  abatement,  does 
not,  having  regard  to  ss.  13  and  138  of  the  act, 
pi:event  them  from  obtaining,  in  an  action  brought 
by  them  as  relators  with  the  attorney-general,  an 
injunction  to  prevent  the  continuance  of  the  nui- 
sance. The  principles  laid  down  in  Reg.  v.  WatU 
(1  Salk.  357)  and  Reg.  y.  Bradford  Navigation 
Co.  (6  B.  &  S.  631 ;  34  L.  J.,  Q.  B.  191)  applied. 
lb. 

Subleitee  —  Premises  not  Lot  at  Baok- 

rent.] — Where  premises  not  let  at  a  rack-rent 
are  sublet  for  the  whole  term,  less  a  few  days, 
the  rent  payable  and  the  covenants  and  condi- 
tions being  the  same  in  the  lease  and  sublease, 
the  sublessee  and  not  the  lessee  is  the  "  owner  " 
of  the  premises  within  the  meaning  of  s.  141 
of  the  Public  Health  (London)  Act,  1891.  Tm- 
man  y.  Kerglake,  03  L.  J.,  M.  C.  222  ;  [1894] 
2  Q.  B.  774  ;  10  R.  489  ;  43  W.  R.  Ill  ;  58  J.  P. 
766. 

Owner  of  Foreihore  of  N  aylgable  Biver 

— ^Thamee  Conservators. l — By  s.  4,  sub-s.  1,  of 
the  Public  Health  (London)  Act,  1891,  the  sani- 
tary  authority,  if  satisfied  of  the  existence  of 
a  nuisance  liable  to  be  dealt  with  summarily 
under  that  act,  are  to  serve  a  notice  requiring  its 
abatement  on  the  person  by  whose  act,  default, 
or  sufferance  the  nuisance  arises  or  continues,  or, 
if  such  person  cannot  be  found,  on  the  occupier 
or  owner  of  the  premises  on  which  the  nuisance 
arises ;  sub-s.  3  (b)  contains  a  proviso  that 
where  the  person  causing  the  nuisance  cannot 
be  found,  and  it  is  clear  that  it  does  not  arise  or 
continue  by  the  act,  default,  or  sufferance  of 
the  occupier  or  owner  of  the  premises,  the 
sanitary  authority  may  themselves  abate  it.  The 
appelhmts  were  a  public  body  having  certain 
jurisdiction  and  powers  over  the  river  Thames, 
the  bed  and  soil  whereof  and  of  the  shores  within 
the  flux  and  reflux  of  the  tides  were  yested  in 
them  by  statute.  The  acts  by  which  their  duties 
M'ere  r^ulated  gave  them  various  powers  for  the 
improvement  of  the  navigation  of  the  river,  but 
gave  them  no  ])ower  of  scavenging  or  removing 
nuisances  in  the  portion  of  the  river  hereafter 
referred  to,  and  their  power  of  raising  funds,  and 
the  application  of  the  funds,  when  raised,  were 


strictly  limited  by  statute  and  did  not  include  a 
power  of  raising  money  for  the  sanitary  improve- 
ment of  such  portion  of  the  river.  A  nuisance 
injurious  and  dangerous  to  health  existed  between 
high  and  low  water-marks  in  a  tidal  creek 
running  inland  about  400  or  500  feet  from  the 
line  of  the  river  ;  it  consisted  of  an  accumulation 
of  foul  mud,  which  was  largely  composcil  of 
decomposing  organic  matter,  and  was  chiefly 
derived  from  matter  held  in  suspension  in  the 
water  or  floating  on  its  surface  and  left  when  the 
tide  receded  ;  it  was  impossible  to  fix  upon  any 
person  or  persons  as  having  caused  the  accumula- 
tion. An  order  having  been  made  upon  the 
appellants  as  owners  of  the  premises  upon  whicli 
the  nuisance  existed  for  its  abatement : — Held, 
that  s.  4,  sub-s.  1,  must  be  read  with  the  proviso* 
in  sub-s.  3  (If) ;  that  where  the  person  causing 
the  nuisance  could  not  be  found,  the  liability  of 
the  owner  of  the  premises  to  abate  it  only  arose 
where  it  was  shown  that  it  continued  by  his  act^ 
default,  or  sufferance,  and  that  the  order  upon 
the  appellant  was  therefore  wrongly  made : — 
Held,  further,  that  under  their  acts  of  parlia- 
ment the  appellants  were  owners  of  the  soil  and 
foreshore  of  the  river  for  certain  specified  pur- 
poses only,  and  were  not  owners  for  the  purposes 
of  s.  4  of  the  Public  Health  (London)  Act,  1891. 
Thames  OoTuervators  y.  Port  of  London  Sanitanf 
Authority,  63  L.  J.,  M.  C.  121 ;  [1894]  1  Q.  B, 
647  ;  69  L.  T.  803  ;  68  J.  P.  335. 

Summoni — Servioo.]  —  A  summons  issued  in 
respect  of  a  nuisance  upon  complaint  of  the- 
sanitary  inspector  of  a  district,  under  the  Public 
Health  (London)  Act,  1891,  comes  within  the 
words  "any  notice,  order,  or  other  document*'  of 
s.  128  of  that  act.  Such  a  summons  may,  there- 
fore, be  served  in  any  of  the  modes  mentioned 
in  that  section,  and  may  be  addressed  to  tbe- 
" owner"  of  the  premises  without  any  further 
description.  Reg.  y.  3fead,  63  L.  J.,  M.  G.  128  ;. 
[1894]  2  Q.  B.  124 ;  10  R.  217  ;  70  L.  T.  766  ; 
42  W.  R.  442  ;  58  J.  P.  448. 

Conyiotion  without  Notioo  to  abate— Briek: 
Burning.]  —  In  proceedings  under  the  Public 
Health  (London)  Act,  1891,  to  abate  a  nuisance, 
the  notice  provided  by  s.  4  is  only  required 
to  be  given  in  i*espect  of  the  nuisances  men- 
tioned in  8.  2,  and  need  not  be  given  in  cases 
of  trade  nuisnnce  provided  for  by  s.  21.  RirS 
V.  St.  Mary  Abbot's  Vestry,  64  L.  J.,  M.  C.  215  : 
[1895]  1  Q.  B.  912  ;  15  R.  438  ;  72  L.  T.599  ;  59- 
J.  P.  391. 

Entry  on  Premisei  to  Abate— Prerions  Com- 
plaint  to  Jnstioes,  whether  Neeeiiary.]— In> 
January,  1857,  the  board  of  works  for  the  Wands- 
worth district  served  the  plaintiff  with  a  notice, 
intituled  in  "  the  Metropolis  Local  Management 
Act,  1855,  and  the  Nuisances  Remoyal  and 
Diseases  Prevention  Act,  1855,"  and  signed  by 
their  inspector  of  nuisances  to  the  effect  that 
the  board  required  the  plaintiff  to  commence, 
within  fourteen  days  from  the  date  thereof, 
works  therein  particularly  specified,  in  abate- 
ment of  a  nuisance,  and  stated  that  in  default 
of  such  commencement  and  completion  forth- 
with, compulsory  proceedings  would  be  taken 
under  the  above  acts.  In  June  the  local  board 
of  works  served  the  plaintiff  with  another 
notice,  intituled  in  "  the  Metropolis  Local 
Management  Act,  1855,  and  the  Nuisance^ 
,  Removal  an,l  Diseases  Prevention  Act,   1855, " 
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and  signed  by  their  inspector  of  nuisances, 
stating  that  as  the  time  mentioned  in  the 
former  notice  had  expired  without  the  works 
being  completed,  the  board  gave  notice  of  their 
intention  to  enter  the  premises  and  adopt  that 
course  which  the  law  provided.  The  workmen  of 
the  board  of  works  accordingly,  in  November, 
•entered  the  premises  and  broke  the  groimd ; 
and  thereupon  the  plaintiff  filed  a  bill  for  an 
injunction  to  restrain  the  board  of  works  from 
proceeding  with  the  works,  on  the  ground  that 
they  had  not  proceeded  in  conformity  with  the 
provisions  of  the  Nuisances  Removal  and  Diseases 
Prevention  Act.  By  that  act  it  is  provided,  that 
where  a  nuisance  is  ascertained  by  the  local 
authorities  to  exist,  complaint  is  to  be  made  to  a 
justice  of  the  peace,  who  is  thereupon  to  issue  a 
summons  for  the  party  to  appear  before  two 
justices  in  petty  sessions,  with  an  appeal  to  the 
quarter  sessions.  The  board  of  works  contended 
that  their  powers  were  derived  under  the  Metro- 
|X)lis  Management  Act,  by  which  act  an  appeal 
was  given  from  the  order  of  a  district  board  to 
the  Metropolitan  Boaixl  of  Works,  and  that  as  the 
plaintiff  had  that  statutory  remedy,  he  had  no 
right  to  an  injunction.  But  the  court  held 
that  the  211th  section  of  the  Metropolis  Manage- 
ment Act  could  not  be  considered  as  imperative, 
•or  as  superseding  the  enactments  in  the  Nuisances 
Prevention  Act,  which  gives  jurisdiction  to  the 
justices  of  the  peace ;  and  an  injunction  was 
granted  until  answer  or  further  order,  the 
plaintiff  undertaking  to  proceed  to  construct 
«uch  works  as  should  be  deemed  proper  and 
sufficient  by  a  justice  or  justices  of  the  peace 
'Under  the  Nuisances  Prevention  Act.  TinJuer  v. 
WandjtwoHh  District  Board  of  Works,  I  Giff. 
412  ;  3  Jur.  (N.S.)  1292  ;  6  W.  B.  50.  See  S.  C, 
^x)r.  L.JJ.,  ante,  ooL  1106. 

Giving  into  Cnatody — ^ITotiee  of  Action  for.] — 
The  2  &  3  Vict.  c.  47,  having  created  several  acts 
(misdemeanors,  inflicts  a  penalty,  on  summary 
conviction,  on  various  other  offences,  and  among 
them  the  laying  shells  in  a  thoroughfare.  It 
likewise  enacts  that  any  person  found  committing 
■any  offence  punishable  either  upon  indictment 
•or  as  a  misdemeanor  upon  summary  conviction 
'by  virtue  of  the  act,  may  be  apprehended  by  the 
owner  of  the  property  on  or  with  respect  to 
which  the  offence  shall  be  committed,  or  by  his 
servant,  or  any  person  authorised  by  him,  and 
detained  until  he  can  be  delivered  to  a  constable ; 
-and  notice  in  writing  must  be  given  of  all  actions 
against  any  person  for  anything  done  in  pur- 
suance of  the  act.  A  person  employed  by  the 
■owner  to  keep  clean  a  thoroughfai^  finding  that 
another  person  was  in  the  habit  of  laying  oyster- 
shells  upon  it,  consulted  an  inspector  of  police, 
and  by  his  advice  gave  that  party  into  custody  : — 
Held,  that  he  was  entitled  to  notice  of  action,  this 
jbeing  an  act  done  in  pursuance  of  the  statute. 
Danvers  v.  Morgan,  1  Jur.  (N.S.)  1051 ;  4  W.  R.  21. 

An  owner  of  property  is  not  justified  in  giving 
A  person  into  custody  found  (popularly  speaking) 
•committing  a  nuisance  against  his  premises,  nor 
is  he  entitled  to  notice  of  action  for  having  done 
so,  unless  he  is  fairly  justified  in  believing  that 
the  person  had  the  intention  to  soil  or  deface 
them,  within  the  2  &  3  Vict.  c.  47,  s.  54,  or  the 
Jntention  to  commit  damage  or  injury  or  spoil  to 
them  within  the  24  &  25  Vict.  c.  97,  s.  52. 
Bayley  v.  AUIred,  10  L.  T.  523. 

A.  had  communicated  to  B.  &  Co.,  who  were 
-ilistiUers,  a  method  of  rectifying  spirits,  and 


they  were  to  pay  him  an  annuity,  and  sixpence 
a  billon  on  all  spirits  rectified  by  his  method, 
and  to  keep  an  account.     A.  having  a   sum 
due  to  him,  B.  &  Co.  offered  to  pay  it  at  their 
solicitor's  office,  and  to   produce  the   account 
there.    A.  sent  B.  &  Co.  a  letter,  stating  that 
he  should  come  to  the  distillery  for  a  sight  of 
the  accoimt  and  for  payment ;   to  which   G., 
one  of  the  firm  of  B.  &  Co.,  replied  by  letter, 
stating  that  if  A.  came  to  the  distillery,  and 
either  rang  or  knocked  he  would  be  punished.   A. 
went  to  the  distillery  and  gently  rang  the  gate-belL 
when  H.,  who  was  the  cashier  of  the  firm,  gave  A. 
into  the  custody  of  a  policeman,  on  a  charge  of 
having  rung  the  bell,  contrary  to  2  &  3  Vict.  c.  47, 
s.  54  : — Held,  that  this  was  not  a  case  within  that 
act,  and  that  G.  and  H.  were  not  justified  under 
that  act,  and  that  they  were  not  entitled  to  notice 
of  action.    Home  v.  Orimhle,  Car.  &  M.  17. 


Door  B6ll8.]~Thc  mere  fact  of  a 
man  being  instructed  to  deliver  papers  at  the 
house  of  a  third  person  is  no  answer  to  a  com- 
plaint against  him  under  s.  28  of  the  Town 
Police  Clauses  Act,  1847,  charging  him  with 
having  "wilfully  and  wantonly"  disturbed  the 
party  and  his  family  by  violently  knocking 
and  ringing  at  the  door  at  an  unreasonable  hour 
of  the  night.  Clark  v.  Hoggins,  11  C.  B.  (n.8.)  545. 
See  also  Home  v.  Grimhle,  supra. 

Orererowded  Honse— **  Premiset '' — Inmates.] 
— A  notice  directed  to  a  person  officially  in 
charge  of  a  night  shelter  that  ''  the  premises 
were  so  overcrowded  as  to  be  injurious  or  dan- 
gerous to  the  health  of  the  inmates,"  and  a 
summons  and  order  founded  upon  such  notice, 
are  sufficient  to  convey  to  the  recipient  that  the 
nuisance  complained  of  related  to  the  overcrowd- 
ing of  a  house  or  part  of  a  house,  as  referred  to 
in  the  Public  Health  (London)  Act,  1891,  s.  2, 
sub-s.  1  (e).  The  temporary  occupiers  of  such 
night  shelters  are  equivalent  to  "inmates"  of 
such  house.  Beg,  v.  Slade,  65  L.  J.,  M.  C.  108  ; 
74  L.  T.  656  ;  18  Cox,  C.  C.  316  ;  60  J.  P.  358. 

Vight  Befage — ^Houm — Superintendent 

of  Philanthropic  Asaoeiation— Liability  to  abate 
Nnisanoe.] — A  building  used  during  the  day  for 
reh'gious  services  and  at  night  as  a  refuge  for 
the  destitute  poor,  but  which  contains  no  sleep- 
ing accommodation,  is  nevertheless  a  house 
within  the  meaning  of  clause  (e)  of  s.  2,  sub-s.  1 
of  the  Public  Health  (London)  Act,  1891.  ITie 
superintendent  of  the  philanthropic  work  of  a 
religious  association,  owners  of  such  a  building, 
who  g^ves  orders  to  the  caretaker  as  to  the 
admission  of  destitute  persons  at  night,  may,  in 
the  event  of  the  building  being  so  overcrowded 
as  to  be  injurious  to  health,  be  summoned  as  the 
person  by  whose  act,  default,  or  sufferance  a 
nuisance  has  arisen.  Beg.  v.  Mead,  Oates^  Ex 
parte,  64  L.  J.,  M.  C.  169  ;  69  J.  P.  150. 

Arising  firom  Sewage  and  Drainage.] — See 
ante,  col.  1101. 

C.  RATES. 

57  &  58  Vict.  c.  53,  is  the  L&ndon  (Equalisation 
of  Bates)  ^^f*,  1894. 

1.  JUKISDICTION. 

Distriet  Boards— Finality  of  Decision.] — The 
j  effect  of  18  &  19  Vict.  c.  120,  is  to  substitute  dis- 
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trictB  for  the  parishes  of  which  they  are  com- 
posed, for  all  purposes  of  xxianagement,  taxation 
and  expenditure,  and  not  for  purposes  of  manage- 
ment only.  The  rates  leviable  in  the  component 
parishes  under  the  order  of  a  district  boud,  are 
rused  for  the  benefit  of  the  whole  district,  though 
apportioned  between  the  parishes;  primft  facie, 
the  rates  ought  to  be  apportioned  between  the 
parishes  according  to  their  respective  rateable 
value  and  not  according  to  the  outlay  in  them 
respectively,  subject  to  idlowances,  at  the  discre- 
tion of  the  board  in  cases  falling  within  s.  159. 
An  order  of  a  district  board  on  a  parish,  dis- 
tinguishing between  the  sums  required  for 
sewerage,  and  for  other  expenses,  is  good  under 
8. 158,  and  is  final  if  made  by  the  board  after 
an  impartial  exercise  of  the  discretion  given 
to  it  by  s.  159,  the  decision  of  the  board,  so 
arrived  at,  as  to  the  amount  proper  to  be  required 
from  a  parish,  being,  if  erroneous,  conclusive. 
^S^.  Bfltolph,  Aldgale  v.  WhUechapel  Board 
of  Works,  3  El.  &  EL  89  ;  29  L.  J.,  M.  0. 
228 ;  6  Jur.  (N.8,)  1073  ;  2  L.  T.  504 ;  8  W.  B. 
691. 

Transfer  of  Powers  to  New  Authoritiei.] — 
Under  18  &  19  Vict.  c.  120,  the  powers  of  the 
trustees  of  the  parish  of  Islington  conferred  by  a 
local  act  are  transferred  to  the  vestry : — Held, 
that  a  demand  of  an  inhabitant  to  be  inserted  in 
the  rate-book  of  the  poor-rate  should  be  made 
upon  such  vestry,  and  not  upon  the  overseers. 
Heg,  V.  Iflington  Overseers,  3  B.  &  S.  46  ;  32  L.  J., 
M.  C.  257 ;  9  Jur.  (N.8.)  155  ;  8  L.  T.  331  ;  11 
W.  R.  760. 

By  a  local  act,  the  vestrymen,  governors,  and 
directors  of  the  poor,  or  any  nine  of  them,  or  on 
their  failure,  the  churchwardens,  were  to  make 
a  rate  on  the  parish,  called  the  composition  rate, 
for  raising  a  sum  for  payment  of  the  rector's 
stipend,  and  for  the  repairs  and  expenses  of  the 
church.  By  a  prior  act  the  governors  and  direc- 
tors of  the  poor  were  made  vestrymen  : — Held, 
that  the  power  of  making  this  rate  was  by  18  Sc 
19  Vict.  c.  120,  B.  90,  and  19  &  20  Vict.  c.  112, 
s.  3,  transferred  to  the  new  vestry  elected  under 
those  statutes  ;  though  it  might  be  that,  if  the 
new  vestry  failed  to  make  any  rate,  the  church- 
wardens might  still  make  one  under  the  powers 
of  the  local  act.  Beg.  v.  Stretfisld,  32  L.  J., 
M.  C.236;  11  W.  R.  736. 

Transfer  of  Debt.] — ^By  an  act  the  whole 

area  of  Orosvenor-square  was  placed  under  the 
management  of  trustees,  and  t&ey,  many  years 
ago,  in  pursuance  of  powers  contained  in  the  act, 
borrowed  money,  which,  together  with  interest, 
was  charged  on  the  rates  to  be  levied  under  the 
act,  such  rates  being  payable  one-half  by  the 
owner  and  the  other  by  the  occupier  of  each 
house  in  the  square  : — Held,  that  ss.  90,  93,  94, 
180  and  239  of  the  18  &  19  Vict.  c.  120,  though  it 
left  in  the  trustees  the  inclosed  ground  and  foot- 
way round  it,  together  with  all  duties  and  powers 
in  relation  to  the  future  maintenance  of  such 
ground,  and  to  levy  rates  for  defraying  the 
expenses  incurred  in  the  execution  of  such 
•duties  and  powers,  transferred  the  debt  charged 
on  the  rates  under  the  special  act  to  the  vestry 
•of  the  parish  ;  and  the  court  granted  a  peremp- 
tory mandamus  to  the  vestry  to  take  the  neces- 
sary steps  for  paying  the  principal  and  interest. 
Beg,  V.  8t,  George's,  Hanover  Square^  32  L.  J., 
wQ.  B.  160;  11  W.  R.  722. 


CoUeetion  of  Arrears.] — Under  5  &  6 

WiU.  4,  c.  50,  s.  18,  a  board  was  elected  on  26th 
March,  1855,  to  serve  the  office  of  surveyors  of 
the  highways  in  a  parish  for  the  year  ensuing. 
On  23id  November,  1855,  they  mode  a  highway 
rate.  In  August,  1855,  the  18  &  19  Vict.  c.  120, 
passed,  and,  by  s.  251,  it  came  into  operation  on 
1st  Januar}',  1856.  On  28th  November,  1855, 
under  ss.  31,  32,  a  district  board  of  works  was 
elected  for  the  district,  comprehending  the  parish, 
which  was  included  in  part  1  of  schedule  B. 
After  25th  March,  1856,  application  was  made, 
on  the  part  of  the  late  highway  board,  to  a  party 
rated  to  the  highway  rates  for  payment  of  arrears, 
under  18  &  19  Vict.  c.  120,  s.  97.  Payment  not 
having  been  made,  a  summons  was  taken  out 
against  him,  but  the  magistrate  refused  to  issue 
a  warrant  for  levying  the  arrears.  Afterwards 
the  party  paid  the  arrears  to  the  district  board  of 
works.  A  rule  having  been  obtained  for  an  order 
directing  the  magistrate  to  issue  the  warrant,  the 
court  discharged  the  rule,  on  the  ground  that  the 
collection  of  such  arrears  was  not  to  be  made  by 
the  late  highway  board.  Beg,  v.  Ingham,  7  El. 
&  BL  5  ;  5  W.  R.  69. 


Bight!  of  Ororsoori.] — ^By  a  local  act,  the 


hamlet  of  Spitalfields  was  constituted  a  distinct 
parish,  and  the  rector,  churchwardens  and  over- 
seers for  the  poor  of  the  parish  for  the  time  being 
were  constituted  the  vestrymen  for  the  time 
being  of  the  parish.  A  subsequent  local  act 
authorised  the  churchwardens  and  overseers  of 
the  poor,  and  vestrymen  of  the  parish,  to  meet 
together  in  the  vestry  room  and  make  poor-rates  ; 
the  same  persons  were  to  appoint  thirty  vestry- 
men as  governors  and  directors  of  the  poor,  to 
make  regulations  for  their  management  and 
retief ;  and  the  act  continued  in  force  in  the 
parish  the  laws  relating  to  the  relief  of  the  poor 
except  where  altered  by  the  act.  A  subsequent 
act  empowered  the  churchwardens,  overseers  and 
vestrymen  of  the  parish  to  sue  for  rates  in  the 
name  of  the  collector.  The  poor-rates  were 
made  as  directed  by  these  acts,  to  the  passing  of 
18  &  19  Vict.  c.  120.  Under  s.  2  of  this  statute  a 
new  vestry  was  duly  elected  for  the  parish  of  Spital- 
fields, and  thenceforth  made  poor-rates  for  the 
parish,  from  time  to  time,  in  making  which  the 
overseers,  as  such,  took  no  part : — Held,  that 
such  rates  were  lawfully  made ;  that  the  new 
vestry  alone  had  authority  to  make  them,  and 
that  the  overseers  were  not  entitled  to  vote,  as 
such,  at  the  making  of  them.  Vaughan  v.  Imray, 
1  El.  &  EL  633  ;  28  L.  J.,  M.  C.  78  ;  5  Jur.  (N.S.) 
980 ;  7  W.  R.  240. 

Parish  outside  Metropolis.]— Part  of  a  parish, 
A.,  was  included  in  a  sewerage  district  or  level, 
by  the  metropolitan  commissioners  of  sewers, 
under  11  &  12  Vict.  c.  112,  who  pursuant  there- 
unto borrowed,  for  the  purposes  of  the  act,  money 
upon  the  security  of  the  rates  of  the  several  dis- 
tricts, and  apportioned  the  same  amongst  the 
different  parishes  therein  comprised.  On  the 
passing  of  18  &  19  Vict,  c  120,  when  the  powers 
of  the  commissioners  under  the  former  act  expired, 
the  whole  of  the  parish  was  excluded  from  the 
metropolis  as  therein  defined,  the  sums  borrowed 
by  the  commissioners,  in  pursuance  of  their  act, 
still  remaining  due  and  unpaid.  By  s.  181,  the 
board  is  empowered  to  assess  rates  upon  parishes 
formerly  portions  of  districts  under  11  &  12  Vict, 
c.  112,  but  now  excluded  from  the  metropolis,  for 
the  purpose  of  discharging  their  liabilities ;  such 
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rates  to  be  assessed  and  levied  "  in  like  manner 
as  the  expenses  of  the  board  in  the  execution  of  the 
act."  The  metropolitan  local  board  having  made 
a  rate  upon  A.,  purporting  on  the  face  of  it  to  be  for 
"defraying  the  expenses  of  the  board  in  the  ct^^ou- 
tion  of  the  act*'  : — Held,  that  the  rate  ww.  void, 
the  parish  of  A.  for  such  purposes  being  b<»y  ond  the 
jurisdiction  of  the  board,  and  liable  only  to  rates 
for  the  special  purposes  contained  in  s.  181.  Beg, 
V.  Ingham,  4  B.  &  S.  205  ;  82  L.  J.,  M.  C.  214  ; 
y  Jur.  (N.S.)  1288  ;  11  W.  R.  855. 

SexjeaatB*  Inn.]  —  By  the  City  of  London 
Sewera  Act,  11  &  12  Vict.  c.  163,  the  city  is 
placed  under  commissioners,  who  have  the  sole 
power  to  cleanse,  pave  and  light  the  whole,  and 
to  deepen,  alter,  and  manage  sewers  over  the 
whole ;  and  they  are  empowered  to  direct  the 
alderman,  or  his  deputy,  and  the  major  part  of 
the  common  councilmen  of  every  ward  within 
the  city,  to  make  a  sewers-rate,  upon  the  owners 
and  occupiers  of  property  within  the  city,  whether 
such  persons  be  liable  to  be  assessed  to  the  poor- 
rate  or  not  liable  thereto  by  reason  of  such 
premises  being  situate  in  any  precinct  or  extra- 
parochial  place  or  otherwise.  By  the  act  the  city 
of  London  includes  all  precincts  and  places  within 
the  city  and  liberties:  —  Held,  that  Serjeants' 
Inn,  which  is  an  extra-parochial  place  within  the 
city,  was  liable  to  be  rated,  though  not  in  any 
ward  of  the  city;  and  that  the  commissioners 
might,  in  their  warrant  or  precept  to  the  officers 
of  the  adjoining  ward,  direct  them  to  rate  the 
owners  and  occupiers  of  Serjeants'  Inn.  Mots  v. 
London  Sewers  Commissioners,  4  El.  &  Bl.  670  ; 
24  L.  J.,  M.  C.84  ;  1  Jur.  (N.8.)  701. 

Appointment  of  Colleotor.] — By  18  &  19  Vict. 
c.  120,  s.  181,  the  Metropolitan  Board  of  Works 
has  power,  in  default  of  the  overseers,  to  appoint 
a  person  to  make  a  rate  over  parishes  beyond  the 
metropolis,  but  within  the  limits  of  the  11  &  12 
Vict.  c.  112,  for  the  purpose  of  paying  off  debts 
due  under  11  &  12  Vict.  c.  112.  Reg,  v.  Olossop, 
32  L.  J.,  M.  C.  92  ;  11  W.  R.  345. 

Lighting  and  Watching  Tnrnpike  Boad.l— The 
commissioners  under  57  Geo.  3,  c.  29  (the  Metro- 
politan Paving  Act),  have  no  power  to  make  a 
rate  for  lighting  and  watching  the  footpaths  on 
the  side  of  any  turnpike  road  within  the  opera- 
tion of  the  act.  Lover idge  v.  Hodsoll,  2  B.  &  Ad. 
602  ;  9  L.  J.  (0.8.)  K.  B.  285. 


2.  Validity. 

What  Bates  AUowed.J— Under  18  &  19  Vict. 
c.  120,  s.  161,  the  only  rates  which  a  vestry  is 
authorised  to  make  are  a  sewers-rate,  a  lighting- 
rate,  and  a  general  rate  ;  and  no  other  rates  but 
the  sewerage  and  lighting  rates  can  be  made 
independently  of  and  distinct  from  such  general 
rate.  Beg.  v.  G,  W.  By.,  El.  Bl.  &  El.  600  ;  28 
L.  J.,  M.  C.  59  ;  5  Jur.  (n.s.)  386  ;  6  W.  R. 
774. 

Works  already  done— Law  Expenses.]— The 
commissioners  may  make  a  rate  to  defray  the 
expenses  of  works  already  done ;  in  order  to 
justify  such  a  rate  it  is  not  necessary  that  there 
should  have  been  a  previous  presentment  by  a 
jury  of  those  works.  It  is  no  valid  objection 
to  such  a  rate  that  it  is  made  to  defray  previous 
law  expenses  of  the  commissioners,  bonft  fide 


incurred  by  the  commissioners  in  the  discharge 
of  their  duty.  Nor  that  the  rate  is  in  the 
alternative,  to  defray  the  expenses  of  works 
done  or  to  be  done,  for  the  word  "  or "  must  be 
read  **and."  Bex  v.  Tower  Hamlets  Com- 
missioners, 1  B.  &  Ad.  22  ;  9  L.  J.  (0.a)  M.  C.  30. 

Batot  mado  by  Onardiani  as  Oreneen.] — 

Under  18  &  19  Vict.  c.  120,  a  precept  was  directed 
by  the  Metropolitan  Board  of  Works  to  the  vestrj 
of  a  parish  to  raise  a  sum  of  money,  as  being  the 
proportion  chargeable  on  the  parish  for  the 
expenses  of  the  board,  and  the  vestry  made  a 
precept,  directed  to  the  overseers  of  the  parish, 
requiring  them  to  make  a  rate  for  that  purpose. 
By  a  local  act,  the  affairs  of  the  poor  of  the 
parish  were  committed  to  guardians  ;  the  precept 
was  delivered  to  the  guardians,  who  made  a  rate 
in  obedience  to  it,  signed  by  their  own  names  : 
— Held,  that  the  guardians  were  overseers  within 
the  act,  and  the  rate  was  not  objectionable  on 
these  grounds.  Christie  v.  St.  Luke's,  Chelsea., 
Union,  8  EL  &  Bl.  992 ;  27  L.  J.,  M.  C.  153  ;  4 
Jur.  (N.8.)  733  ;  6  W.  R.  333. 

Eridence  of  Anthority.] — ^The  rate  did  not 
state  on  the  face  of  it  the  issuing  of  the  precept : 
— Held,  that  the  rate  was  sufficient,  though  not 
showing  on  the  face  of  it  the  source  of  the  autho- 
rity of  those  who  made  it.    Ih, 

Fonn  of  Orders.]— By  18  &  19  Vict  o.  120, 
s.  158,  vestries  and  boards  of  works,  in  ordering 
overseers  of  the  poor  to  levy  and  pay  sums 
of  mone3%  by  means  of  rates,  for  expenses  of 
lighting,  shall  distinguish,  in  their  orders,  sums 
required  for  defraying  expenses  connected  with 
sewerage: — Held,  that  this  enactment  is  to  be 
construed  as  requiring  that  there  be  distinguished 
in  the  orders,  the  sum  required  for  lighting  the 
whole  parish,  which  sum  is  to  be  ordered  to  be 
levied  by  a  separate  lighting  rate  made  over  the 
whole  parish.  St.  James,  Westminster  v.  St. 
Mary,  Battersea,  6  C.  B.  (N.S.)  878 ;  29  L.  J.,. 
M.  C.  26  ;  6  Jur.  (N.S.)  100. 

Twni«g  Preoept.] — By  the  Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict.  c.  120),  s.  168, 
every  vestry  and  district  board  shall  from  time 
to  time  "  by  order  under  their  seal  require  "  the 
overseers  of  their  parish  to  levy  the  sums  which 
such  vestry  or  board  may  require  for  defraying 
the  expenses  of  the  execution  of  the  act.  B7 
s.  161  the  overseers  "  to  whom  any  such  order  a» 
aforesaid  is  issued  shall  levy  the  amount  men- 
tioned therein  according  to  the  exigency  thereof  "  : 
— Held,  that  such  an  oider  became  effective  when 
sealed,  and  service  of  it  on  the  overseers  was  not 
necessary  to  authorise  them  to  levy  rates,  but 
that  rates  made  by  overseers  in  pursuance  of 
such  order,  after  notice  of  it  having  been  sealed, 
were  valid.  OUn  v.  Fulliam  Overseers,  54  L.  J., 
M.  C.  9  ;  14  Q.  B.  D.  328 ;  51  L.  T.  856  ;  33  W.  R. 
165;  49J.  P.  519. 

3.  Appobtionment. 

According  to  Benefit  Deriyed.] — Under  18  &  19- 
Vict.  c.  120,  s.  159,  it  is  the  duty  of  the  vestry, 
on  making  a  general  rate,  to  apportion  the 
burthen  according  to  the  benefit  derived,  and  if 
the  fact  of  inequality  of  benefit  exists,  although 
it  has  not  appeared  to  the  vestiy,  the  party 
rated  would,  upon  appeal,  be  entitled  to  have- 


1121 


METROFOLia— Rates. 


1122 


the  rate  amended.  Howell  v.  London  Dock  Co.^ 
8  EL  &  BL  212  ;  27  L.  J.,  M.  0.  177  ;  4  Jur. 
(N.8.)  205  ;  5  W.  R.  768. 

Under  18  &  19  Vict.  c.  120,  property  is  exempt 
from  sewers  rates  where  it  derives  no  benefit 
therefrom.  But  ratability  once  established  no 
question  as  to  the  exact  amount  of  benefit,  based 
upon  the  particular  use  to  which  the  property 
has  been  applied,  can  arise.  Reg,  v.  Mead^  3 
B.  &  S.  429  ;  32  L.  J.,  M.  C.  116  ;  9  Jur.  (».S.) 
871 ;  7  L.  T.  708  ;  11  W.  R.  339. 

By  the  Metropolis  Management  Act,  1856, 
s.  158,  vestries  and  district  boards  are  directed 
from  time  to  time  by  order  to  require  the  over- 
seers of  the  several  parishes  within  their  district 
to  levy  the  sums  which  such  vestries  or  district 
boards  may  require  for  defraying  the  expenses 
of  the  execution  of  the  act ;  and,  by  s.  159, 
where  it  appears  to  any  vestry  or  district  board 
that  all  or  any  part  of  the  expenses  for  defraying 
which  any  sum  is  by  such  vestry  or  board  ordered 
to  be  levied,  have  or  has  not  been  incurred  for 
the  equal  benefit  of  the  whole  of  their  parish  or 
district,  such  vestry  or  board  may  by  any  such 
order  direct  the  sum  or  sums  necessary  for 
defraying  such  expenses,  or  any  part  thereof,  to 
be  levied  in  such  parts,  or  exempt  any  part  of 
such  parish  or  district  from  the  levy,  or  require 
a  less  rate  to  be  levied  thereon,  as  the  circum- 
stances of  the  case  may  require.  By  s.  161,  the 
overseers  arc  to  make  equal  pound  rates.  A 
precept  to  overseers  under  the  above  sections,  for 
the  levy  of  a  rate  stated  that  the  expenses,  in 
respect  of  which  it  was  needed,  were  not  required 
for  the  equal  benefit  of  the  parish,  and  directed 
the  rate  to  be  levied  as  regparded  such  parts  of 
the  parish  as  consisted  of  land  used  as  arable, 
meadow,  or  pasture  land  only,  or  as  woodland, 
orchard,  market-garden,  hop,  herb,  flower,  fruit, 
or  nursery  ground  in  proportion  of  one-fourth 
part  only  of  the  nett  annual  value  of  such  land. 
The  classes  of  land  mentioned  in  the  precept  did 
not  lie  together,  or  form  any  division  marked 
out  by  metes  or  bounds,  but  were  scattered 
through  the  parish  : — Held,  that  the  precept  was 
good.  Beg.  v.  L.  B,  S^  S,  C,  By.,  49  L.  J.,  M.  C. 
32  ;  5  Q.  B..D.  89  ;  41  L.  T.  577  ;  28  W.  R.  288 

The  18  &  19  Vict.  c.  120,  ss.  158, 159,  enables 
vestries  and  district  boards  to  exempt  from  rates 
parts  of  any  parish  within  their  district,  which 
are  not  benefited  by  the  expenditure ;  but  it  is 
discretionary  with  the  vestry  or  district  board, 
whether  they  wiU  make  the  order ;  and  where 
it  appears  that  a  board  has  considered  a  claim  of 
exemption  and  refused  to  make  the  order,  the 
court  will  not  compel  them  to  make  the  order. 
Beg.  V.  WandswifTth  DUtriet  Board  of  iVorks,  6 
W.  R.  576. 

By  18  &  19  Vict.  c.  120,  s.  170,  the  metro- 
politan board  of  works  is  directed,  in  apportion- 
ing the  expenses  of  the  board  amongst  the 
different  parts  of  the  metropolis,  to  have  regard 
to  the  annual  value  of  the  property  in  the  several 
parts  of  the  metropolis,  and  in  the  case  of  the 
expenditure  on  works  of  drainage,  to  the  benefit 
derived  from  such  expenditure  by  the  several 
parts  of  the  metropolis  affected  thereby.  By 
s.  181,  the  money  necessary  to  discharge  the 
liabilities  of  the  metropolitan  commissioners  of 
sewers  is  to  be  raised  in  like  manner  as  the 
expenses  of  the  board.  The  metropolitan  com- 
missioners of  sewers  had,  whilst  acting  under 
11  &  12  Vict.  c.  112,  borrowed  200,0002.  out  of 
which  they  had  expended  67,000Z.  on  drainage 
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works  for  the  benefit  of  the  Surrey  and  Kent 
sewerage  district,  which,  formed  by  them,  com- 
prised nineteen  parishes  and  parts  of  parishes. 
On  the  passing  of  the  18  &  19  Vict.  c.  120,  the 
metropolitan  board  had  to  provide  for  the  pay- 
ment of  the  liabilities  of  the  metropolitan  com- 
missioners of  sewers,  and  acting  under  ss.  179 
and  181,  they  apportioned  the  67,O0OZ.  amongst 
the  parishes  in  the  Surrey  and  Kent  sewerage 
district,  according  to  the  ratable  value  of  the 
property  in  those  parishes,  and  not  according  to 
the  proportion  of  the  sum  expended  in  them,  or 
to  the  benefit  derived  by  them  from  the  expendi- 
ture, and  made  a  rate  accordingly  upon  each 
parish  : — Held,  that  the  rate  so  made  was  valid. 
Pew  V.  Metropolitan  Board  of  Works,  6  B.  &  S. 
235  ;  34  L.  J.,  M.  0.  97  ;  11  Jur.  (N.8.)  346  :  12 
L.  T.  140  ;  13  W.  R.  580. 

Boad  Divided  into  Seotioni.J^A  boaid  of 
works  passed  a  resolution  that  a  road  should  be 
repaired,  and  having  done  so,  divided  it  into  four 
sections,  making  a  separate  estimate  for  each 
section,  and  apportioning  the  rate  to  pay  the 
expenses  of  each  section  on  the  owners  of 
property  situate  therein  : — Held,  this  apportion- 
ment of  the  expenses  was  not  warrantea  by  18  & 
19  Vict.  c.  120,  s.  105,  and  25  &  26  Vict.  c.  102, 
ss.  77, 112,  and  that  the  board,  having  repaireil 
the  whole  of  the  road,  should  have  mtiae  one 
general  and  entire  apportionment  on  all  the 
owners.  JVhitchuroh  v.  Fulham  Board  of  Works, 
35  L.  J.,  M.  C.  145 ;  L.  R.  1  Q.  B.  233  ;  12  Jur. 
(N.8.)  353  ;  13  L.  T.  631  ;  14  W.  R.  277. 

4.  Assessment. 

Exemption*— Generally.]— The  18  &  19  Vict, 
c.  120,  does  not  affect  an  exemption  from  rates 
which  existed  previously,  unless  it  is  proved  that 
there  is  equality  of  benefit  for  equality  of  rate. 
Howell  V.  London  Dock  Co,  8  El.  &  BL  212  ;  27 
L.  J.,  M.  C.  177  ;  4  Jur.  (N.8.)  205  ;  5  W,  R.  753. 

Metropolitan  Board  of  Worki.l  —  The 


metropolitan  board  of  works  is  not  ratable  to 
the  poor  rate  or  the  general  district  rate  in  respect 
of  the  land  occupied  by  the  sewers  of  the  metro- 

Colis  ;  but  it  is  ratable  in  respect  of  land  and 
aildings  which  are  occupied  by  it  in  connection 
with  the  sewers,  and  which  have  an  occupation 
value.  Beg,  v.  Metropolitan  Board  of  Works, 
38  L.  J.,  M.  C.  24 ;  L.  R.  4  Q.  B.  15  j  19  L.  T. 
348  ;  17  W.  R.  527. 

For  Kain  Drainage — ^Paroehial  Afseesment.] 
— In  the  absence  of  any  estimate  or  basis  of  a 
county  rate  in  the  city  of  London,  the  metro- 
politan board  of  works,  under  21  &  22  Vict.  c. 
104,  s.  10,  may  make  the  parochisd  assessment 
the  basis  or  estimate  of  a  rate  for  raising  the 
necessary  sums  for  the  purpose  of  the  main  drain- 
age rate.  Sewers  Commiseimiers  v.  Metropolitan 
Board  of  Works,  16  L.  T.  351. 

Sewer  Bate  —  On  Property  Benefited.]  —  In 
assessing  property  to  the  sewer  rate  under  18 
&  19  Vict.  c.  120,  the  law  of  sewers  must  in 
general  prevail,  that  if  prc^erty  is  situate  within 
the  area  benefited  by  the  sewers,  it  must  contri- 
bute without  any  reference  to  the  amount  of 
benefit  derived ;  and  if  the  property  does  not  fall 
within  the  classes  mentioned  in  s.  163,  or  within 
any  exemption  or  reduction  mentioned  in  s.  164, 
it  must  be  assessed  at  its  full  value  as  ascertained 
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by  the  poor  rate  for  the  time  being.  Heg.  y. 
Jleady  8  B.  &  S.  419  :  32  L.  J.,  M.  C.  115  ;  9 
Jur.  CSA.)  871 ;  7  L.  T.  708  ;  11  W.  B.  339. 

Therefore,  the  mains  and  pipes  of  a  gas  com- 
pany, laid  in  the  ground  for  the  purpose  of 
supplying  gas  to  customers,  must  be  assessed  at 
their  full  Talue,  and  are  not  entitled  to  any 
deduction  on  the  ground  of  deriving  less  benefit 
from  the  sewers  than  house  property.    lb. 

The  11  &  12  Vict.  c.  112,  s.  76,  has  not  altered 
the  principle  of  rating  to  the  sewers  rate ;  and  in 
assessing  property  under  that  statute  the  com- 
missioners must  consider  whether  any  benefit  is 
derived  by  the  property  from  the  sewers.  Metro^ 
pclUan  Board  of  Worki  v.  VauxhaXl  Bridge  Cb.,  7 
jil.&BL964  ;26L.J.,  Q.B.  253  ;  3  Jur.(N.B.)1216. 

Separata  Leyelt.] — ^Where  a  district  within 

one  commission  of  sewers  is  divided  into  separate 
levels,  each  drained  by  a  separate  line  of  sewers, 
aad  deriving  no  benefit  from  the  sewers  in  the 
oUiers,  each  level  must  be  separately  rated.  Bex 
V.  Tower  Hamlets  Commusioners^  4  M.  &  By.  365  ; 
9  B.  &  C.  517  ;  7  L.  J.  (O.S.)  K.  B.  131. 

Where  commissioners  of  sewers  have  effected 
a  union  of  the  sewers  of  one  level  with  the  sewers 
of  another,  which  were  not  beneficial  to  the 
latter,  though  after  the  union  it  derived  benefit 
from  the  sewers  in  the  entire  united  level,  assess- 
ing the  owners  and  occupiers  in  the  latter  in 
respect  of  their  property  benefited,  is  valid.  8t. 
Katherine  Dock  Co,  v.  Higgs,  10  Q.  B.  641 ;  16 
L.  J.,  Q.  B.  377  ;  11  Jur.  991— Ex.  Ch. 

lighting  Bate — ^Aftetsing  Land  at  lower  Bate 
than  EoiU6i.]~By  18  &  19  Vict.  c.  120,  s.  165, 
it  is  enactol  that  in  any  parish  in  which  at  the 
time  of  the  passing  of  that  act,  the  3  &  4  Will.  4, 
c.  90,  is  in  force,  *'  the  owners  and  occupiers  of 
houses,  buildings,  and  property  other  than  land, 
shall  be  rated  to  every  lighting  rate  made  under 
this  act  at  a  rate  in  the  pound  three  times  greater 
than  that  at  which  the  occupiers  of  land  shall  be 
rated  in  such  lighting  rate."  Part  only  of  Fulham 
parish  was  under  the  latter  act  before  the  passing 
of  the  former  act,  and  after  the  passing  of  the 
former  act  the  whole  of  that  parish  was,  with 
another  parish,  formed  into  a  district,  and  the 
other  part  of  it  was  assessed  to  a  lighting  rate  : 
— Held,  that  such  part  was  not  entitled  to  have 
its  land  assessed  at  a  lower  rate  than  its  houses  ; 
but  that  all  the  assessable  property  should  be 
assessed  at  the  higher  rate.  Beg,  v.  FUch^  1 L.  T. 
327. 


Water  Companies.] — By  18  &  19  Vict.  c. 


120,8. 165,  owners  and  occupiers  of  houses,  build- 
ings and  property  other  than  land  shall  be  rated 
to  a  lighting  rate  at  a  rate  in  the  pound  three 
times  greater  than  that  at  which  the  owners  and 
occupiers  of  land  shall  be  rated  in  such  lighting 
rate : — Held,  that  "  property  other  than  land  " 
meant  property  ejusdem  generis,  as  houses  and 
buildings,  and  that  a  water  company  was  ratable 
for  its  pipes  laid  under  ground  as  occupiers  of 
land,  and  therefore  at  the  lower  rate.  Beg,  v. 
Sintthwark  and  VauwIuUl  Water  Qt.,  6  EL  &  Bl. 
1008  ;  3  Jur.  (N.8.)  411 ;  5  W.  B.  71. 

Parties  were  rated,  under  18  &  19  Vict.  c.  120, 
8. 161,  in  respect  of  their  mains  and  other  pipes 
and  apparatus  fixed  in  the  ground,  and  for  the 
land  occupied  by  them  by  means  of  their  mains 
and  apparatus  ;  they  had  been  held  not  ratable 
to  a  lighting  rate  under  a  local  act : — Held,  that 
this  was  a   case   of  land   ** wholly  exempted" 


within  8. 165,  and  therefore  they  were  not  liable 
to  be  rated.  Eatt  London  Waterioorks  Of,  v. 
Mile  Bud  New  Tbwn  Oeereeers,  2  EL  &  Kl.  447; 
29  L.  J.,  M.  C.  66  ;  6  Jur.  (na)  222. 

Premifoi  TTnooenpied  or  Inoomplete.] — 

By  a  local  act,  all  hereditaments  whatsoever  in  a 
parish  were  made  ratable  upon  one  and  the 
same  scale  to  poor  rates  ;  but  in  respect  of  paving, 
watching  and  lighting  rates  under  the  sucv, 
premises  unoccupied,  or  in  certain  stages  only  of 
completion,  were  to  be  assessed  respectively  at 
certain  lower  rates  than  the  rest : — Held,  that 
under  18  &  19  Vict.  c.  120,  s.  161,  all  heredita- 
ments in  the  parish  were  ratable  upon  one  scale, 
without  any  exemption.  Beg.  v.  O.  W.  Ry.^ 
EL  BL  &  EL  600 ;  28  L.  J.,  M.  C.  69  ;  5  Jur. 
(N.S.)  386  ;  6  W.  B.  774. 

Separate  Ooenpation— Seta  of  Baoma.] — The 
Westminster  chambers  consist  of  seven  blocks  of 
buildings,  having  seven  principal  entrances. 
Each  block  is  divided  into  two  ranges  by  an 
internal  staircase,  which  has  only  one  door  at 
the  principal  or  street  entrance.  The  blocks  are 
structurally  divided  into  117  different  sets  of 
rooms,  which  are  quite  distinct  from  each  other, 
like  chambers  in  the  Inns  of  Court,  and  are 
capable  of  being  let  and  occupied  separately  as 
residences  or  offices.  Each  set  has  an  outer  door 
opening  on  to  one  of  the  internal  staircases,  and 
also  an  inner  private  hall  or  passage.  There  are 
no  means  of  communication  between  the  sets 
except  the  internal  staircase.  The  outer  or  street 
door  to  each  block  is  kept  locked  at  night,  and 
a  porter,  who  is  hired  by  the  lessors,  resides  in  a 
distinct  set  of  rooms  in  the  basement  of  each  block, 
and  has  a  key  of,  and  access  to  the  sets  of  rooms, 
for  the  purpose  of  a  general  superintendence, 
and  as  the  servant  of  the  occupiers  respectively, 
by  whom  he  is  employed  in  some  cases  to  look 
after  the  rooms.  The  lessors  provide  gas  for  the 
staircase,  halls  and  passages,  and  water  for  the 
entire  buildings,  and  pay  all  rates  and  taxes, 
charging  their  tenants  higher  rents  in  conse- 
quence. The  sets  of  rooms  are  let  under  an 
agreement,  by  which  the  lessors  let  for  a  certain 
time,  at  a  certain  rent,  with  a  covenant  by  the 
lessors  to  pay  the  rates,  and  a  covenant  by  the 
lessee  to  repair  internally,  and  a  power  to  the 
lessors  to  enter  to  paint  outside  and  to  inspect 
the  state  of  the  inside,  with  a  proviso  for  re-entry 
on  the  nonpayment  of  rent  or  breach  of  the  other 
covenants.  The  premises  are  taken  subject  to 
the  following  regulations  : — ^The  care  of  each 
entrance  and  the  rooms  connected  therewith  will 
be  in  charge  of  a  resident  porter  appointed  by 
the  lessors.  There  are  duplicate  keys  to  the 
outer  door  of  each  set  of  chambers,  odc  of  which 
is  to  be  always  in  the  hands  of  the  porter,  and 
the  other  in  the  care  of  the  tenant  while  the 
rooms  are  in  use.  The  tenants  have  the  right, 
free  of  charge,  to  the  general  services  of  the 
porter ;  viz.  he  is  to  be  constantly  in  attendance, 
to  cleanse  the  general  stairs,  &c.,  every  morning, 
to  receive  and  deliver  all  letters  and  parcels,  to 
receive  the  keys  of  the  outer  doors  of  the  several 
sets  of  rooms  from  the  tenants  on  their  leaving 
at  night,  to  attend  to  the  regular  and  proper 
supply  of  coals  to  the  several  apartments.  Goals 
are  supplied  by  the  lessors  at  a  certain  price, 
tenants  are  not  allowed  to  have  stores  of  coals 
in  their  rooms  : — Held,  that  each  set  of  rooms 
was  separately  occupied  by  its  tenant,  and  was 
therefore  a  ratable  hereditament,  and  ought  to 
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be  separately  inserted  and  assessed  in  the  valua- 
tion list  under  the  Valuation  (Metropolis)  Act, 
1869  (32  &  83  Vict.  c.  67),  Be^.  v.  St.  George' g 
AsiteMtnent  Committee,  41  L.  J.,-  M.  G.  30 ;  L.  B. 
7  Q.  B.  90  ;  25  L.  T.  696  ;  20  W.  R.  179. 

Gommntatioii  Tithe  Bent-ehar^.J — ^A  commu- 
tation tithe  rent'Charge  is  liable  to  the  general 
rate  and  lighting  rate  levied  under  18  &  1 9  Vict. 
•c.  120,  8.  161,  but  not  to  the  sewers  rate,  being 
within  the  exemption  of  s.  164,  when  the  practice, 
t)e£ore  the  18  &  19  Vict.  c.  112,  was  to  exempt 
the  tithes  of  the  parish  from  the  sewers  rate. 
Reg.  V.  Ooodckild,  EL  Bl.  &  El.  1 ;  27  L.  J., 
M.  C.  251 ;  4  Jur.  (N.S.)  1050. 

ImproYement  Beheme — ^Aoquiiitioii  of  Property 
by  Loeal  Authority — ^Liability  for  Poor  Bate.] — 

The  local  authority,  under  the  Housing  of  the 
Working  Classes  Act,  1890,  is  liable,  upon 
acquiring  property  for  an  improvement  scheme 
under  Parts  I.  and  111.,  to  make  good  any  defi- 
•ciency  to  the  poor  rate  arising  therefrom,  as 

Erovided  in  the  case  of  promoters  of  undertakings 
y  s.  133  of  the  Lands  Clauses  Consolidation  Act, 
1845.  The  deficiency  is  to  be  ascertained  by 
taking  the  full  ratable  value  of  the  property 
acquired,  without  deduction  of  the  commission 
of  25  per  cent,  allowed  to  owners  who  pay  the 
rate  under  the  Poor  Bate  Assessment  Act,  1869, 
•8.  3.  St,  Leonard*8^  Shoreditch.  Vegtry  v.  London 
County  Council  64  L.  J.,  Q.  B.  615  ;  [1895]  2 
<l.  B.  104 ;  15  B.  516 ;  72  L.  T.  802 ;  43  W.  B. 
598  ;  59  J.  P.  423. 

5.  Valuation  Lists. 

Delay  in  Making,  Transmitting,  *e.] — J.  and 
P.  were  the  occupiers  of  ratable  property  situate 
in  a  parish  within  the  limits  of  the  Valuation 
(Metropolis)  Act,  1869  (32  &  33  Vict.  c.  67). 
Upon  the  27th  of  September,  the  overseers  made 
and  deposited  a  valuation  list,  in  which  the 
property  was  assessed  at  certain  amounts.  The 
list  was  transmitted  to  the  assessment  committee 
•on  the  18th  of  October.  On  the  7th  of  December 
the  assessment  committee  met,  when  J.  and  P. 
•objected  to  the  amounts  at  which  their  property 
was  assessed,  and  these  were  reduced  by  the 
•committee  ;  after  the  meeting  of  the  assessment 
•committee  no  special  sessions  were  held  to  which 
J.  and  P.  could  have  appealed,  but  they  appealed 
^o  the  assessment  sessions,  who  confirmed  the 
list : — Held,  that  delay  in  making,  depositing, 
transmitting  and  approving  the  valuation  list 
"Within  the  times  prescribed  by  s.  42  of  the 
Metropolis  (Valuation)  Act,  1869,  did  not  make 
lit  a  nullity,  for  the  provisions  of  that  section 
were  directory  and  not  imperative.  Mtfg,  v. 
Ingally  46  L.  J.,  M.  C.  113 ;  2  Q.  B.  D.  199 ;  35 
L.  T.  552  ;  25  W.  B.  57. 

Alteration  of  Totali.] — The  scheme  of  the 
Valuation  (Metropolis)  Act,  1869,  is  that  the 
total  shall  remain  as  assessed  in  the  valuation 
list,  although  there  may  have  been  alterations  in 
some  of  the  individual  assessments.  The  list 
cannot  be  reopened  by  shewing  that  the  par- 
ticular rating  of  an  individual  ratepayer  has 
been  altered  on  appeal.  Beg.  v.  Woolivich  Union^ 
60  L.  J.,  Q.  B.  665  ;  [18911  2  Q.  B.  712 ;  65  L.  T. 
4e0 ;  40  W.  B.  155  ;  55  J.  P.  552. 

Af lemnent   of  Parithee  —  Compromise 

— Beftual  to  enter  Judgment.]  —  The  London 


county  council,  objecting  to  the  totals  of  the 
assessments  of  certain  parishes  within  their 
jurisdiction  as  too  low,  appealed  to  the  quarter 
sessions  of  the  county  of  London.  A  com- 
promise was,  however,  effected,  and  the  magis- 
trates were  asked  to  enter  judgment  in  accordance 
with  the  agreement,  and  to  alter  the  totals  in 
the  valuation  list  to  those  agreed  upon.  This 
they  refused  to  do  in  the  abseoice  of  detailed 
accounts,  shewing  how  the  new  totals  were 
arrived  at: — Held,  that  the  magistrates,  in  re- 
garding the  incongruity  between  the  totals  and 
the  details,  which  would  result  from  the  altera- 
tions agreed  upon,  acted  upon  a  consideration 
apart  from  the  facts  w^hich  they  ought  not  to 
have  taken  into  account,  and  had  therefore  not 
heard  and  determined  according  to  law.  Reg.  v. 
Edlln,  65  L.  T.  83  ;  55  J.  P.  790. 

Supplemental  Liet  —  Alteration  in  Valne.l 
— During  the  first  year  after  a  quinquennial 
valuation  list  in  the  metropolis  had  come  into 
operation,  some  new  houses  were  connected  by 
means  of  service  pipes  with  a  water  company's 
mains  previously  existing  and  assessed  in  the 
quinquennial  list.  Such  connections  caused  an 
increase  of  the  company's  gross  receipts  arising 
from  the  additional  rentals  derived  from  the  new 
houses  ;  but  no  alteration  was  made  in  the  mains 
themselves,  the  service  pipes  being  the  property 
of  the  owners  or  occupiers  of  the  houses  : — Held, 
that  the  increased  rental  so  derived  constituted 
an  alteration  of  the  matters  stated  in  the  valuation 
list,  within  s.  46  of  the  Valuation  of  Property 
(Metropolis)  Act,  1869,  and  was  properly  taken 
into  account  in  a  supplemental  list  made  under 
that  section,  whereby  the  ratable  value  of  the 
company's  mains  was  assessed  at  a  greater 
amount  than  it  had  stood  at  in  the  quinquennial 
list.  Reg,  v.  New  River  Co.,  48  L.  J.,  M.  C. 
123 ;  4  Q.  B.  D.  809  ;  40  L.  T.  322  ;  27  W.  B. 
785. 

On  an  appeal  from  the  assessment  committee 
as  to  a  supplemental  valuation  list  under  the' 
Valuation  (Metropolis)  Act,  1869  (32  k  33  Vict, 
c.  67),  evidence  of  a  falling  off  in  receipts  of 
tonnage  rates  on  vessels  coming  to  certain  docks 
during  the  twelve  months  preceding  the  making 
of  the  supplemental  list  when  the  rates  were  the 
same,  and  which,  as  compared  with  former  years, 
shews  a  continuous  and  not  accidental  falling  off, 
is  sufficient  if  not  explained  or  rebutted  to  ^ew 
an  alteration  in  the  ratable  value  of  the  docks 
during  that  period  within  the  meaning  of  s.  46. 
When  such  alteration  has  been  established,  and 
it  has  therefore  to  be  entered  in  a  supplemental 
list,  the  ratable  value  of  the  docks  is  to  be 
ascertained,  not  by  opening  up  the  previous 
quinquennial  or  supplemental  list,  but  by  as- 
suming the  value  in  the  list  then  in  force  to  be 
the  correct  value  at  the  commencement  of  the 
twelve  months  preceding,  and  by  deducting  from 
it  the  diminution  in  value  from  the  alteration 
during  that  period.  Reg.  v.  Eaitt  and  West  India 
Dock  Co.  or  Poplar  Union,  53  L.  J.,  M.  C.  97 ; 
13  Q.  B.  D.  364 ;  51  L.  T.  97 ;  48  J.  P.  664— 
C.  A. 

Where  a  requisition  is  made  to  the  overseers 
of  a  parish  to  make  and  send  to  the  assessment 
committee  a  provisional  list  under  s.  47  of  the 
Valuation  (Metropolis)  Act,  1869,  containing 
the  gross  and  ratable  value  of  an  heredita- 
ment, on  the  ground  that  the  value  has  been 
increased  or  diminished  during  the  year,  the 
I  overseers  are  not  bound  to  comply  with  the 

36—2 


1127 


METROPOLIS— JSafea. 


112ft- 


requisition  if  they  are  of  opinion  that  no  such 
alteration  in  value  has  taken  place,  and  a  man- 
damus will  not  be  granted  to  compel  them  to  do 
80.  Bc^,  V.  St.  Mary^  Bermondsey,  54  L.  J., 
M.  C.  68 ;  14  Q.  B.  D.  351 ;  33  W.  B.  414  ;  49 
J.  P.  38. 

Sects.  46  &  47  of  the  Valuation  of  Property 
(Metropolis)  Act,  1869,  are  not  confined  to  or 
applicable  only  to  structural  deterioration  in 
property.  Therefore  a  ratepayer  who  can  shew 
a  prim£  facie  case  of  reduction  in  the  ratable 
value  of  his  property  from  other  causes  than  of 
a  purely  structural  nature  is  entitled  to  call 
upon  the  assessment  committee  to  appoint  a 
person  to  make  a  provisional  list,  shewing  the 
gross  and  ratable  value  of  his  property,  as 
reduced  since  the  making  of  the  valuation  list 
in  force.  Reg,  v.  St,  Mary^  Islington^  56  L.  J., 
Q.  B.  697  ;  19  Q.  B.  D.  529 ;  57  L.  T.  270 ;  35 
W.  R.  664  ;  51  J.  P.  789. 

Contents  of.] — In  making  out  the  valuation 
list  under  the  above  act,  the  gross  value  and 
ratable  value,  as  defined  by  s.  4  of  each  here- 
ditament, must  be  inserted,  without  reference  to 
any  privilege  of  being  assessed  on  an  exceptional 
j)rinciple  of  valuation.  Bi'g,  v.  Fovndling  Ho*- 
pital  Governorx,  41  L.  J.,  M.  C.  41  ;  L.  R.'7  Q.  B. 
83  ;  25  L.  T.  562  ;  20  W.  R.  92. 

C08t  of  Preparing.] — The  preparation  of  a 
valuation  list  under  the  Valuation  (Metropolis) 
Act,  1869  (32  &  33  Vict.  c.  67),  is  not  a  duty  of 
the  vestiy  clerk.  The  vestry  may  appoint  the 
vestry  clerk  to  make  a  valuation  list,  and  may 
pay  him  a  lump  sum  to  include  his  expenses  and 
labour.  B-^g.  v.  Cumbfirlege,  46  L.  J.,  M.  C. 
214  ;  2  Q.  B.  D.  366 ;  36  L.  T.  700 ;  25  W.  R. 
605. 

ITotioe  of  Objection — ^Asseegment  Committee 
—  Objection  not  Specified  in  JTotice  —  Eight 
of  Appeal.] — Where  a  notice  of  objection  to  a 
valuation  list — ^given  under  the  Union  Assess- 
ment Committee  Act,  1862,  as  amended  by  the 
Valuation  of  Property  (Metropolis)  Act,  1869 — 
specifies  an  objection  to  the  ratable  value  of  the 
hereditaments  only,  the  assessment  committee 
have  no  power,  in  the  absence  of  consent  by  the 
overseers,  to  hear  an  objection  as  to  the  gross 
value,  and  there  is  no  appeal  to  quarter  sessions 
upon  the  question  of  gross  value,  the  objector 
not  being  a  person  "  aggrieved  by  any  decision 
of  the  assessment  committee,  on  an  objection 
made  before  them  to  which  he  was  a  party," 
within  the  meaning  of  s.  32  of  the  act  of  1869. 
B^vf.  V.  London  JJ,;  East  London  Watertcorkt 
Co.,  Kt  parte,  66  L.  J.,  Q.  B.  262  ;  [1897]  1  Q.  B. 
433  ;  45  W.  B.  247  ;  61  J.  P.  228. 


6.  Pboceedings. 

Demand.] — A  rate  was  voted  in  vestry  on  the 
25th  of  June,  and  duly  signed  on  the  10th  of 
July  ;-7Held,  that  a  written  demand  of  payment 
of  the  sum  assessed,  stating  a  demand  of  the  sum 
as  for  the  composition  rate  for  the  current  year 
made  at  Midsummer,  was  a  suflScient  demand, 
and  that  the  error  in  the  date  of  the  rate  was 
immaterial.  Beg.  v.  Stretjield,  32  L.  J.,  M.  C. 
236;  11  W.  R.  736. 

Jnrifldiction  of  Jaetices  —  Assesement  nnap- 
pealed  against.] — There  is  an  appeal  to  the 


quarter  sessions  against  an  assessment  made  by 
assessors  appointed  under  19  &  20  Vict.  c.  120,. 
s.  168,  in  the  same  way  as  against  a  rate  made  by 
overseers  under  s.  161.  Where  there  is  a  rate^ 
good  upon  its  face,  and  duly  allowed  and  pub- 
lished, a  justice  who  is  called  upon  to  enforce  it 
cannot  go  into  any  questions  affecting  its  validity,, 
which  are  matters  of  appeal.  The  question 
whether  or  not  a  rate  has  been  duly  published 
is  one  of  fact,  and  if  there  is  any  evidence  to- 
support  the  decision  of  the  justice,  the  court  will 
not  interfere.  Empton  v.  Meti^opolUan  Board  of 
WorJiS,  3  L.  T.  624. 

A  distress  wanant  was  granted  by  a  metro- 
politan police  magistrate  to  recover  a  special 
sewer  ratQ  made  under  s.  159,  and  issued  pursuant 
to  a  precept  of  a  district  board  of  works,  under 
8.  161  of  the  Metropolis  Local  Management  Act, 
1855,  for  a  special  district  in  a  parish.  The  rate- 
had  not  been  appealed  against : — Held,  that  the 
magistrate  was  right.  The  rate  was  good  on  the 
face  of  it,  and  he  had  no  power  to  entertain  an^ 
objection  that  the  expenses  for  which  it  was- 
levied  were  recoverable  only  under  ss.  62  &  53 
of  the  Metropolis  Local  Management  Act  Amend- 
ment Act,  1862,  in  which  case  the  property 
rated  would  have  fallen  within  the  exemption  in 
s.  52.  Such  a  question  could  only  be  determined 
on  appeal  to  quarter  sessions.  Bates  v.  Plum- 
gtead  OverJteei'S,  64  L.  J.,  M.  C.  127 ;  72  L.  T.393  ; 
59  J.  P.  118. 

Appeal — Special  SeBsioni.] — An  appeal  does 
not  lie  to  special  sessions  from  the  determination, 
of  the  assessment  committee  on  an  objection 
to  a  provisional  list  made  under  s.  47  of  the 
Valuation  (Metropolis)  Act,  1869.  FuUiam 
Union  v.  WelU,  57  L.  J.,  M.  C.  112;  20- 
Q.  B.  D.  749  ;  59  L.  T.  103  ;  36  W.  R.  858 ;  52 
J.  P.  663. 


Quarter  SeesionB — Jurisdiction — ^Time.] 


— The  London  quarter  sessions,  by  s.  42,  sub-s. . 
13,  of  the  Valuation  (Metropolis)  Act,  1869,  has 
jurisdiction,  in  cases  in  which  the  requisite  for- 
malities have  been  complied  with,  to  hear  and 
determine  all  appeals  remaining  to  be  heard 
upon  3l8t  March  in  any  year,  if  the  court  has 
been  unable  through  press  of  business  or  other 
unavoidable  cause  to  hear  and  determine  them  by 
that  date.  Beg,  v.  County  of  London  JJ.,  awi' 
London  Connty  Onineil,  63  L.  J.,  Q.  B.  148 :  9 
R.  14  ;  69  L.  T.  682 ;  58  J.  P.  69— C.  A.  See- 
S.  C.  in  H.  L.,  next  case,  infra. 


Against  Totals  —  Xvidence  as  to  Par- 


ticular Hereditaments. ] — Persons  deeming  them- 
selves "aggi'ieved"  within  the  meaning  of  s.  32 
of  the  Valuation  (Metropolis)  Act,  1869,  by 
reason  of  the  total  of  the  gross  or  ratable  value 
of  any  parish  being  too  high  or  too  low,  are  not 
entitled  to  obtain  an  alteration  of  the  totals  bv 
shewing  that  particular  hereditaments  have  been 
under  or  over  assessed.  London  County  Council 
V.  St.  Georq^s  Assessment  Committee,  64  L.  J., 
Q.  B.  48  ;  [1894]  A.  C.  600  ;  6  R.  310  ;  71  L.  T. 
409  ;  59  J.  P.  116— H.  L.  (E.) 


Compromise — ^Right  of  Assessment  Com- 


mittee to  appear  and  consent  by  their  Clerk,] 
— Under  the  Valuation  (Metropolis)  Act,  1869. 
s.  62,  a  clerk  to  an  assessment  committee  (not 
being  of  counsel  nor  a  solicitor)  is  not  entitled 
as  of  right  to  appear  upon  behalf  of  the  assessi- 
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ment  committee  before  a  court  of  quarter 
sessions  and  consent  to  a  compromise  between 
the  committee  and  an  appellant  from  a  decision 
of  the  committee  with  respect  to  an  assessment 
of  the  appellant's  premises.  Jleg.  v.  County  ij 
London  JJ.,  65  L.  J.,  M.  C.  120  ;  [1896]  1  Q.  B. 
659  ;  74  L.  T.  523  ;  44  W.  B.  485  ;  60  J.  P.  420— 
C,A. 

Bight  of  Appeal  as  to  Objection  not  SpeoUled 
in  Kotice  of  Objection.] — See  Reg,  t.  London 
J  J. ;  East  London  Waterworki^  Ex  parte,  ante, 
1127. 

JTotice  of  Appeal  —  Service  on  Persons  other 
than  the  Appellant.] — The  assessment  committee 
of  a  nnion  appealed,  nnder  s.  32  of  the  Valuation 
(Metropolis)  Act,  1869,  to  the  general  assessment 
sessions  against  the  valuation  list  of  the  respon- 
dent parish,  and  against  the  total  gross  and  rat- 
Able  values  appearing  therein,  on  the  ground 
that  those  values  were  too  low,  and  it  appeared 
from  the  case  stated  by  the  appellants  in  com- 
pliance with  the  rules  made  under  the  act  that 
th€y  sought  to  have  the  total  values  increased  by 
shfswing  that  the  assessments  in  the  valuation 
list  of  a  large  number  of  specified  hereditaments 
were  too  low  : — Held,  that  the  appeal  did  not 
**  relate  to  the  unfairness  or  incorrectness  of  the 
valuation  of  any  hereditaments  occupied  by 
any  person  other  than  the  appellant"  w^ithin 
the  meaning  of  s.  33  of  the  Valuation  (Metro- 
polis) Act,  1869;  that  those  words  applied 
only  to  appeals  in  which  it  was  objected 
that  the  valuation  of  particular  heredita- 
ments was  unfair  or  incorrect  so  far  as  it 
affected  the  assessment  of  the  ratepayers  of  a 
parish  inter  se  ;  and  therefore  that  the  appel- 
lants need  not  serve  notice  of  appeal  under  s.  33 
upon  the  occupiers  of  the  specified  hereditaments. 
lleg.  V.  General  Asgensnient  Sessions,  17  Q.  B.  D. 
394  ;  35  W.  R.  12  ;  50  J.  P.  724. 

Beftisal  of  Magistrate  to  Issue  Warrant  pend- 
ing Appeal.]  —  The  ratable  value  of  certain 
property  having  been  re-assessed  at  a  much 
higher  sum,  the  owners  appealed.  Before  the 
hearing  of  the  appeal  it  was  agreed  that  a  special 
case  should  be  stated  for  the  opinion  of  the 
queen's  bench  division,  and  that  in  the  mean- 
time rates  should  be  iwid  on  the  former  valuation, 
and  these  terms  were  embodied  in  an  order  made 
by  a  judge  on  the  23rd  March,  1881.  In  1883 
the  overseers  applied  to  the  magistrate  for  a 
distress  warrant  for  the  amount  of  the  rates 
according  to  the  new  assessment,  but  the  appli- 
-cation  was  refused,  on  the  ground  that  as  the 
Appeal  was  still  pending  the  overseers  were 
bound  by  the  order  of  the  judge.  The  overseers 
then  applied  to  the  queen's  bench  division  for 
41  mandamus  to  the  magistrate  to  issue  the  war- 
rant:— Held,  that  in  consequence  of  the  pro- 
visions of  32  &  33  Vict.  c.  67,  s.  44,  which  enacts 
that  pending  any  appeal  from  any  new  assess- 
ment, the  rate  shall  be  paid  according  to  the  new 
Assessment,  the  judge  had  no  jurisdiction  to  make 
the  order,  and  that  the  consent  of  the  assess- 
ment committee  to  that  order  did  not  bind  the 
ovei-seers.  Reg.  v.  Margluim,  50  L.  T.  142  ;  32 
W.  R.  157  ;  48  J.  P.  308— C.  A. 

Held,  also,  that  the  issue  of  the  warrants 
being  a  merely  ministerial,  and  not  a  judicial, 
iict  of  the  magistrates,  the  application  for  a  man- 
<lamu8  was  properly  made  under  11  &  12  Vict. 
c  44,  8.  5.    th. 


D.  EXPENSES. 

1.  Generally.  .    . 

Eepair  of  Wall  inclosing  Sewer  Water.] — A 
wall  had  been  erected  from  time  immemorial  on 
land  adjacent  to  a  tidal  river,  and  it  kept  out 
from  such  land  the  river  at  high  water,  the  land 
being  drained  into  the  river  by  drains  at  a  con- 
siderable distance  from  the  waU.  Before  18  &  19 
Vict.  c.  120,  the  wall  was  within  the  jurisdiction 
of  the  metropolitan  commissioners  of  sewers, 
and  it  was  within  a  district  mentioned  in  the 
schedule  (B).  K.,  the  occupier  of  the  land  on 
which  the  wall  stood,  cut  away  part  of  the  wall, 
and  built  houses  thereon,  without  the  consent 
and  in  violation  of  the  expi-css  prohibition  of 
the  board  of  works  of  the  district.  The  boanl 
demolished  the  houses,  reinstated  the  wall,  and 
claimed  the  expenses  from  K. : — Held,  that  the 
wall  was  a  sewer,  and  that  the  district  boaixl  was 
entitled  to  claim  the  expenses,  under  ss.  61,  204. 
Poplar  Board  of  Worhs  v.  Knight,  El.  BL  &  El. 
408  ;  28  L.  J.,  M.  C.  37  ;  5  Jur.  (N.8.)  196. 

Held,  also,  that  the  board  might  recover  these 
expenses  under  s.  76,  although  no  foundation  for 
the  houses  had  been  dug  out,  but  they  were 
simply  erected  on  the  surface  of  the  ground.    lb. 


Acknowledgment  of  Jurisdiction.] — E. 


had  applied  for  permission  to  the  district  boaixl 
of  works,  and  had  in  his  correspondence  with 
them  treated  the  matter  as  exclusively  within 
their  jurisdiction,  and  the  metropolitan  board 
of  works  had  not  interfered  or  exercised  any 
jurisdiction  over  the  wall : — Held,  that  it  was  not 
competent  to  E.  to  resist  the  claim  of  the  disti'ict 
board,  on  the  supposed  ground  that  the  statute 
vested  the  wall  in  the  metropolitan  board  of 
works.    Ih. 

JTew  Sewer— Fresh  Drains.] — The  vestry  of  a 
parish,  contained  in  schedule  (A)  of  18  &  19  Vict, 
c.  120,  passed  a  resolution,  that  certain  premises 
not  being  drained  by  suflBcient  drains  communi- 
cating with  a  sewer,  notice  to  be  given  to  the 
owners  to  drain  by  separate  drains  into  a  new 
sewer,  and  to  discontinue  the  old  sewer.  The 
owners  made  default,  whereupon  the  vestry 
executed  the  work  and  summoned  the  owners 
to  pay  the  expense  : — Held,  that  the  drains  were 
requiretl  by  reason  of  the  new  sewer,  and  that 
the  drains  were  constructed  under  s.  69,  and  not 
under  s.  73,  and  that  the  owners  of  the  houses 
were  not  liable.  Marylehone  Vvgtrif  v.  VireU 
19  C.  B.  (N.8.)  423  ;  34  L.  J.,  M.  C.  214  ;  11  Jur. 
(N.8.)  907  ;  12  L.  T.  673  ;  13  W.  R.  1064. 

A  metropolitan  vestry,  in  pursuance  of  a  resolu- 
tion to  alter  the  public  sewers  in  their  district, 
under  s.  69  of  the  Metropolis  Management  Act, 
1855,  constructed  a  new  sewer  in  substitution 
for  one  which  was  to  be  discontinued.  They  then 
sought  to  recover  from  the  owner  of  a  house 
which  was  drained  into  the  old  sewer  the  cost 
of  constructing  a  new  drain  connecting  his  house 
with  the  new  sewer,  under  s.  73  of  the  act,  on 
the  ground  that  his  old  drain  was  insufficient : — 
Held,  that  the  work  was  in  fact  done  as  part  of 
a  scheme  for  the  improvement  of  the  drainage 
system  of  the  whole  district  under  s.  69,  and  not 
because  the  vestry  had  arrived  at  the  conclusion 
that  the  old  drain  was  insufficient ;  and  therefore 
that,  even  assuming  the  old  drain  to  have  been 
insufficient,  the  cost  of  rcpLicing  it  must  be 
borne  by  the  vestry.      St,  Ma liin-iM-tht -Field* 
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requisition  if  they  are  of  opinion  that  no  such 
alteration  in  value  has  taken  place,  and  a  man- 
damus will  not  be  granted  to  compel  them  to  do 
80.  Beg,  V.  St.  Mary^  Bermonasey,  54  L.  J., 
M.  C.  68 ;  14  Q.  B.  D.  351 ;  33  W.  R.  414 ;  49 
J.  P.  38. 

Sects.  46  &  47  of  the  Valuation  of  Property 
(Metropolis)  Act,  1869,  are  not  confined  to  or 
applicable  only  to  structural  deterioration  in 
property.  Therefore  a  ratepayer  who  can  shew 
a  primSi  facie  case  of  reduction  in  the  ratable 
value  of  his  property  from  other  causes  than  of 
a  purely  structural  nature  is  entitled  to  call 
upon  the  assessment  committee  to  appoint  a 
})erson  to  make  a  provisional  list,  shewing  the 
gross  and  ratable  value  of  his  property,  as 
reduced  since  the  making  of  the  valuation  list 
in  force.  Btg,  v.  St.  Mary^  Islington,  56  L.  J., 
Q.  B.  597 ;  19  Q.  B.  D.  529 ;  57  L.  T.  270 ;  35 
W.  K.  664  ;  51  J.  P.  789. 

Contents  of.] — In  making  out  the  valuation 
list  under  the  above  act,  the  gross  value  and 
ratable  value,  as  defined  by  s.  4  of  each  here- 
ditament, must  be  inserted,  without  reference  to 
any  privilege  of  being  assessed  on  an  exceptional 
[)rinciple  of  valuation.  B^.'g.  v.  Foundling  Hox- 
jtital  Governorit,  41  L.  J.,  M.  C.  41 ;  L.  R.  7  Q.  B. 
83  ;  25  L.  T.  562  ;  20  W.  R.  92. 

C08t  of  Preparing.] — The  preparation  of  a 
valuation  list  under  the  Valuation  (Metropolis) 
Act,  1869  (32  &  33  Vict.  c.  67),  is  not  a  duty  of 
the  vestry  clerk.  The  vestry  may  appoint  the 
vestry  clerk  to  make  a  valuation  list,  and  may 
pay  him  a  lump  sum  to  include  his  expenses  and 
labour.  B^g.  v.  Cumharlege,  46  L.  J.,  M.  C. 
214  ;  2  Q.  B.  D.  366  ;  36  L.  T.  700 ;  25  W.  R. 
605. 

ITotice  of  Objection — ^AssesBinent  Committee 
—  Objection  not  Specified  in  JTotioe  —  Bight 
of  Appeal.] — Where  a  notice  of  objection  to  a 
valuation  list — given  under  the  Union  Assess- 
ment Committee  Act,  1862,  as  amended  by  the 
Valuation  of  Property  (Metropolis)  Act,  1869 — 
specifies  an  objection  to  the  ratable  value  of  the 
here<iitament8  only,  the  assessment  committee 
have  no  power,  in  the  absence  of  consent  by  the 
overseers,  to  hear  an  objection  as  to  the  gross 
value,  and  there  is  no  appeal  to  quarter  sessions 
upon  the  question  of  gross  value,  the  objector 
not  being  a  person  "  aggrieved  by  any  decision 
of  the  assessment  committee,  on  an  objection 
made  before  them  to  which  he  was  a  party," 
within  the  meaning  of  s.  32  of  the  act  of  1869. 
B^g.  V.  Jjondcm  JJ.;  Eafit.  London  Wattrrtcorks 
Co.,  Exjmrte,  66  L.  J.,  Q.  B.  262  ;  [1897]  1  Q.  B. 
433  ;  45  W.  R.  247  ;  61  J.  P.  228. 


6.  Pboceedings. 

Demand.] — ^A  rate  was  voted  in  vestry  on  the 
25th  of  June,  and  duly  signed  on  the  10th  of 
July  :-7Held,that  a  written  demand  of  payment 
of  the  sum  assessed,  stating  a  demand  of  the  sum 
as  for  the  composition  rate  for  the  current  year 
made  at  Midsummer,  was  a  sufficient  demand, 
and  that  the  error  in  the  date  of  the  rate  was 
immaterial.  Beg.  v.  Stretfield,  32  L.  J.,  M.  C. 
236  ;  11  W.  R.  736. 

Jurisdiction  of  JnsticeB  —  AssesBment  nnap- 
pealed  agaimt.] — There  is  an  appeal  to  the 


quarter  sessions  against  an  assessment  made  by 
assessors  appointed  under  19  &  20  Vict.  c.  120,. 
s.  168,  in  the  same  way  as  against  a  rate  made  by 
overseers  under  s.  161.  Where  there  is  a  rate 
good  upon  its  face,  and  duly  allowed  and  pub- 
lished, a  justice  who  is  called  upon  to  enforce  it 
cannot  go  into  any  questions  affecting  its  validity,, 
which  are  matters  of  appeaL  The  question 
whether  or  not  a  rate  has  been  duly  published 
is  one  of  fact,  and  if  there  is  any  evidence  to- 
support  the  decision  of  the  justice,  the  court  will 
not  interfere.  Bmpgon  v.  MetivpolUan  Board  of 
Works,  3  L.  T.  624. 

A  distress  warrant  was  granted  by  a  metro- 
politan police  magistrate  to  recover  a  special! 
sewer  rat<^  made  under  s.  159,  and  issued  pursuant 
to  a  precept  of  a  district  board  of  works,  under 
s.  161  of  the  Metropolis  Local  Management  Act, 
1855,  for  a  special  district  in  a  parish.  The  rate 
had  not  been  appealed  against : — Held,  that  the 
magistrate  was  right.  The  rate  was  good  on  the- 
face  of  it,  and  he  had  no  power  to  entertain  an 
objection  that  the  expenses  for  which  it  was- 
levied  were  recoverable  only  under  as.  52  &  53 
of  the  Metropolis  Local  Management  Act  Amend- 
ment Act,  1862,  in  which  case  the  property 
rated  would  have  fallen  within  the  exemption  in 
s.  52.  Such  a  question  could  only  be  determined 
on  appeal  to  quarter  sessions.  Bates  v.  Plum' 
stead  Overseers,  64  L.  J.,  M.  C.  127 ;  72  L.  T.393  ; 
59  J.  P.  118. 

Appeal — Special  8e8sio]iB.]~An  appeal  does^ 
not  lie  to  special  sessions  from  the  determination, 
of  the  assessment  committee  on  an  objection 
to  a  provisional  list  made  under  s.  47  of  the 
Valuation  (Metropolis)  Act,  1869.  FulJuim 
Unian  v.  Wells,  57  L.  J.,  M.  C.  112;  20- 
Q.  B.  D.  749  ;  59  L.  T.  103  ;  36  W.  R.  858  ;  52 
J.  P.  663. 


Quarter  Sessions— Jnriadiction— Time.] 


— ^The  London  quarter  sessions,  by  s.  42,  sub-s. 
13,  of  the  Valuation  (Metropolis)  Act,  18iS9,  has 
jurisdiction,  in  cases  in  which  the  requisite  for- 
malities have  been  complied  with,  to  hear  and 
determine  all  appeals  remaining  to  be  heard 
upon  31st  March  in  any  year,  if  the  court  has 
been  unable  through  press  of  business  or  other 
unavoidable  cause  to  hear  and  detormine  them  by  * 
that  date.  Beg.  v.  County  of  London  JJ.,  and 
London  County  Council,  63  L.  J.,  Q.  B.  148 :  9 
R.  14 ;  69  L.  T.  682 ;  58  J.  P.  69— C.  A.  See- 
S.  C.  in  H.  L.,  next  ca^e,  infm. 


Against  Totals  —  ISvidenoe  as  to  Far- 


ticnlar  Hereditaments.]— Persons  deeming  them- 
selves "  aggrieved  "  within  the  meaning  of  s.  32 
of  the  Valuation  (Metropolis)  Act,  1869,  by 
reason  of  the  total  of  the  gross  or  ratable  value 
of  any  parish  being  too  high  or  too  low,  are  not 
entitled  to  obtain  an  alteration  of  the  totals  hy 
shewing  that  particular  hereditaments  have  been 
under  or  over  assessed.  London  County  Council 
V.  St.  Georges  Assessment  Committee,  64  L.  J., 
Q.  B.  48  ;  [1894]  A.  C.  600  ;  6  R.  310 ;  71  L.  T. 
409  ;  69  J.  P.  116— H.  L.  (E.) 


Compromise — ^Bight  of  Assessment  Com- 


mittee to  appear  and  consent  by  their  Clerk.] 
— Under  the  Valuation  (Metropolis)  Act,  1869. 
s.  62,  a  clerk  to  an  assessment  committee  (not 
being  of  counsel  nor  a  solicitor)  is  not  entitle<l 
as  of  right  to  appear  upon  behalf  of  the  assess- • 
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ment  committee  before  a  court  of  quarter 
sessions  and  consent  to  a  compromise  between 
the  committee  and  an  appellant  from  a  decision 
of  the  committee  with  respect  to  an  assessment 
of  the  appellant's  premises.  Ueg.  t.  Cbunty  of 
London  JJ.,  65  L.  J.,  M.  C.  120  ;  [1896]  1  Q.  B. 
669  ;  74  L.  T.  523  ;  44  W.  B.  485  ;  60  J.T.  420— 
C.A. 

Bight  of  Appeal  as  to  Objectioii  not  Speeiiled 
in  JTotioe  of  Objeetion.] — See  Beg.  t.  London 
J  J. ;  East  London  JVaterworkg,  Ex  parte,  ante, 
1127. 

Kotice  of  Appeal  —  Serriee  on  Perions  other 
than  the  Appellant.] — The  assessment  committee 
of  a  union  appealed,  under  s.  32  of  the  Valuation 
(Metropolis)  Act,  1869,  to  the  general  assessment 
sessions  against  the  valuation  list  of  the  respon- 
dent parish,  and  against  the  total  gross  and  rat- 
able values  appearing  therein,  on  the  ground 
that  those  values  were  too  low,  and  it  appeared 
from  the  case  stated  by  the  appellants  in  com- 
pliance with  the  rules  made  under  the  act  that 
they  sought  to  have  the  total  values  increased  by 
shiiwing  that  the  assessments  in  the  valuation 
list  of  a  large  number  of  specified  hereditaments 
were  too  low : — Held,  that  the  appeal  did  not 
*^  relate  to  the  unfairness  or  incorrectness  of  the 
valuation  of  any  hereditaments  occupied  by 
any  person  other  than  the  appellant  within 
the  meaning  of  s.  33  of  the  Valuation  (Mctro- 
ix)lis)  Act,  1869 ;  that  those  words  applied 
only  to  appeals  in  which  it  was  objected 
that  the  valuation  of  particular  heredita- 
ments was  unfair  or  incorrect  so  far  as  it 
affected  the  assessment  of  the  ratepayers  of  a 
j)arish  inter  se  ;  and  therefore  that  the  appel- 
lants need  not  serve  notice  of  appeal  under  s.  33 
upon  the  occupiers  of  the  specified  hereditaments. 
Jipg.  V.  General  AiseMgment  SesgionSy  17  Q.  B.  D. 
394  ;  35  W.  R.  12  ;  60  J.  P.  724. 

Beftisal  of  Hagiitrate  to  issue  Warrant  pend- 
ing Appeal.]  —  The  ratable  value  of  certain 
property  having  been  re-assessed  at  a  much 
higher  sum,  the  owners  appealed.  Before  the 
hearing  of  the  appeal  it  was  agreed  that  a  special 
case  should  be  stated  for  the  opinion  of  the 
queen's  bench  division,  and  that  in  the  mean- 
lime  rates  should  be  paid  on  the  former  valuation, 
and  these  terms  were  embodied  in  an  order  made 
by  a  judge  on  the  23rd  March,  1881.  In  1883 
the  overeeers  applied  to  the  magistrate  for  a 
distress  warrant  for  the  amount  of  the  rates 
according  to  the  new  assessment,  but  the  appli- 
•cation  was  refused,  on  the  ground  that  as  the 
iippeal  was  still  pending  the  overseers  were 
bound  by  the  order  of  the  judge.  The  overseers 
then  applied  to  the  queen's  bench  division  for 
a  mandamus  to  the  magistrate  to  issue  the  war- 
rant : — Held,  that  in  consequence  of  the  pro- 
visions of  32  &  33  Vict.  c.  67,  s.  44,  which  enacts 
that  pending  any  appeal  from  any  new  assess- 
ment, the  rate  shall  be  paid  according  to  the  new 
assessment,  the  judge  had  no  jurisdiction  to  make 
the  order,  and  that  the  consent  of  the  assess- 
ment committee  to  that  order  did  not  bind  the 
ovci-secrs.  Jleg.  ▼.  ^farsJutinj  50  L,  T.  142  ;  32 
W.  R.  157  ;  48  J.  P.  308— C.  A. 

Held,  also,  that  the  issue  of  the  warrants 
being  a  merely  ministerial,  and  not  a  judicial, 
:act  of  the  magistrates,  the  application  for  a  mon- 
<lamus  was  properly  made  under  11  &  12  Vict. 
c  44,  s.  5.    lb. 


D.  EXPENSES. 

1.  Generally.  .    . 

Bepair  of  Wall  inclosing  Sewer  Water.]— A 

wall  had  been  erected  from  time  immemorial  on 
land  adjacent  to  a  tidal  river,  and  it  kept  out 
from  such  land  the  river  at  high  water,  the  land 
being  drained  into  the  river  by  drains  at  a  con- 
siderable distance  from  the  wall.  Before  18  &  19 
Vict.  c.  120,  the  wall  was  within  the  jurisdiction 
of  the  metropolitan  commissioners  of  sewers, 
and  it  was  within  a  district  mentioned  in  the 
schedule  (6).  K.,  the  occupier  of  the  land  on 
which  the  wall  stood,  cut  away  part  of  the  wall, 
and  built  houses  thereon,  without  the  consent 
and  in  violation  of  the  express  prohibition  of 
the  board  of  works  of  the  district.  The  board 
demolished  the  houses,  reinstated  the  wall,  and 
claimed  the  expenses  from  K. : — ^Held,  that  the 
wall  was  a  sewer,  and  that  the  district  board  was 
entitled  to  claim  the  expenses,  under  ss.  61,  204. 
Pitplar  Board  of  Worht  v.  Knight,  El.  BL  &  El. 
408  ;  28  L.  J.,  M.  C.  37  ;  5  Jur.  (N.8.)  196. 

Held,  also,  that  the  board  might  recover  these 
expenses  under  s.  76,  although  no  foundation  for 
the  houses  had  been  dug  out,  but  they  were 
simply  erected  on  the  surface  of  the  ground.    lb. 


Acknowledgment  of  Jnrifldiction.] — K. 


had  applied  for  permission  to  the  district  board 
of  works,  and  had  in  his  correspondence  with 
them  treated  the  matter  as  exclusively  within 
their  jurisdiction,  and  the  metropolitan  board 
of  works  had  not  interfered  or  exercised  any 
jurisdiction  over  the  wall : — Held,  that  it  was  not 
competent  to  K.  to  resist  the  claim  of  the  district 
boand,  on  the  supposed  ground  that  the  statute 
vestccl  the  wall  in  the  metropolitan  board  of 
works.    lb, 

JTew  Sewer — Fresh  Drains.] — The  vestry  of  a 
parish,  contained  in  schedule  (A)  of  18  &  19  Vict, 
c.  120,  passed  a  resolution,  that  certain  premises 
not  being  drained  by  sufficient  drains  communi- 
cating with  a  sewer,  notice  to  be  given  to  the 
owners  to  drain  by  separate  drains  into  a  new 
sewer,  and  to  discontinue  the  old  sewer.  The 
owners  made  default,  whereupon  the  vestry 
executed  the  work  and  summoned  the  owners 
to  pay  the  expense  : — Held,  that  the  drains  were 
required  by  reason  of  the  new  sewer,  and  that 
the  drains  were  constructed  under  s.  69,  and  not 
under  s.  73,  and  that  the  owners  of  the  bouses 
w^ere  not  liable.  Marylehone  Vestry  v.  Virer, 
19  C.  B.  (N.8.)  423  ;  34  L.  J.,  M.  C.  214  ;  11  Jur. 
(N.S.)  907  ;  12  L,  T.  673  ;  13  W.  R.  1064. 

A  metropolitan  vestry,  in  pursuance  of  a  resolu- 
tion to  alter  the  public  sewers  in  their  district, 
under  s.  69  of  the  Metropolis  Management  Act, 
1855,  constructed  a  new  sewer  in  substitution 
for  one  which  was  to  be  discontinued.  They  then 
sought  to  recover  from  the  owner  of  a  house 
which  was  drained  into  the  old  sewer  the  cost 
of  constructing  a  new  drain  connecting  his  house 
with  the  new  sewer,  under  s.  73  of  the  act,  on 
the  ground  that  his  old  drain  was  insufficient : — 
Held,  that  the  work  w^as  in  fact  done  as  part  of 
a  scheme  for  the  improvement  of  the  drainage 
system  of  the  whole  district  under  s.  69,  and  not 
because  the  vestry  had  arrived  at  the  conclusion 
that  the  old  drain  was  insufficient ;  and  therefore 
that,  even  assuming  the  old  drain  to  have  been 
insufficient,  the  cost  of  replacing  it  must  be 
borne  by  the  vestry.      St.  MarHn-in-tlir-Ficid* 
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Vestry  t.  Ward,  66  L.  J.,  Q.  B.  97;  [1897] 
1  Q.  B.  40  ;  76  L.  T.  349  ;  45  W.  R.  81 ;  61  J.  P. 
19— C.  A. 

Bepair  of  Streeti  after  Conftradtioii— Liability 
of  Board.]— Under  18  &,  19  Vict.  c.  120,  s.  105, 
the  vestry  of  a  district  board  of  a  parish  or  district, 
after  haying  once  compelled  the  owners  of  the 
houses  forming  a  new  street,  to  pay  the  cost  of 
providing  and  laying  the  pavement,  is  bound 
for  the  future  to  keep  it  in  repair,  and  this  obliga- 
tion may  be  enforced  by  mandamus.  Reff.  v. 
Hackney  Board  of  }Vorit,  42  L.  J.,  M.  C.  151  ; 
L.  R.  8  Q.  B.  528. 

A  board  of  works,  acting  under  the  powers  of 
the  18  &  19  Vict.  c.  120,  s.  105,  paved  and 
flagged  a  new  street,  charging  the  expense  on 
the  adjoining  owners.  The  board  a^rwards 
neglected  to  repair  the  road  on  the  ground  that 
a  iMmier  bad  been  erected  upon  it  by  the  owner 
of  the  soil: — ^Held,  that  the  board,  having 
exercised  their  power  to  pave  a  new  street  at  the 
expense  of  the  adjoining  owners,  was  bound  to 
keep  it  in  repair,  and  that  the  obstruction  by  the 
owner  of  the  soil  did  not  exonerate  the  board 
from  the  performance  of  such  duty.    lb. 

In  front  of  a  house  situate  in  a  London  square 
was  an  area  and  a  cellar.  The  cellar  was  formed 
of  brick  walls,  one  forming  the  outer  wall  of  the 
area,  and  another  running  parallel  to  such  outer 
wall.  The  covering  to  the  cellar  was  formed  of 
large  flagstones,  the  ends  of  which  rested  on  the 
walls.  From  1830,  when  the  houses  were  built 
and  the  flagstones  were  laid  down,  the  flagstones 
were  used  by  the  public  as  a  footway,  and  became 
by  reason  of  the  traffic  worn  down,  cracked  and 
dangerous.  The  vestry  called  upon  the  owner 
to  repair  the  cellar  and  its  covering.  He  refused 
to  do  so,  whereupon  the  vestry  did  the  work,  and 
proceeded  against  him  to  recover  the  expenses  : 
— Held,  that  the  vestry  was  bound  to  keep  the 
flagstones  in  repair,  and  could  not  recover  from 
the  owner  any  part  of  the  expenses  of  doing  so. 
Hamilton  v.  St,  George' »,  Hanover  Square,  Vestry, 
43  L.  J.,  M.  C.  41  ;  *L.  R.  9  Q.  B.  42 ;  29  L.  T. 
428  ;  22  W.  R.  86. 

How  BeooYerable — Chargo  on  IndiTidnali  or 
General  Rates.] — When  within  the  metropolis, 
as  defined  by  18  &  19  Vict.  c.  120,  s.  250,  a  new 
street  is  paved  for  the  first  time,  the  vestry  or 
district  board  executing  the  work  cannot  at  their 
discretion  charge  the  costs  upon  the  general  rate, 
under  ss.  96,  98 ;  they  are  bound  to  charge  the 
expense  of  laying  the  pavement  upon  the  owners 
of  the  adjoining  houses  and  land,  under  s.  105, 
as  varied  by  25  &  26  Vict.  c.  102,  s.  77.  Drydm 
V.  Putney  Overseers,  1  Ex.  D.  223 ;  34  L.  .T. 
69. 

In  1855  a  road  within  the  metropolis  as  defined 
by  18  &  19  Vict.  c.  120,  s.  250,  ran  between  an 
irregular  line  of  houses  and  market  gardens  upon 
the  south  side,  and  market  gardens  upon  the  north. 
Between  that  year  and  1874,  a  continuous  line 
of  houses  was  built  along  the  north  side,  and 
several  houses  along  the  south.  The  district 
board,  within  whose  jurisdiction  the  road  lay,  in 
1874  paved  a  footpath  by  the  side  of  the  road, 
and  paid  for  the  cost  of  the  work  under  18  &  19 
Vict.  c.  120,  ss.  96,  98,  out  of  the  general  rate 
levied  upon  the  inhabitants : — Held,  first,  that 
between  1855  and  1874  the  road  had  become  a 
new  street  within  18  &  19  Vict.  c.  120,  s.  105. 
Hdd,  secondly,  that  the  district  board  had  no 
power  to  charge  the  cost  of  paving  the  footpath 


upon  the  general  rate,  but  that  it  was  compal- 
sory  upon  them  to  obtain  payment  from  the 
owners  of  the  adjoining  houses  and  land,  under 
that  section,  as  varied  by  25  &  26  Vic.  c.  102^ 
s.  77.    Ih. 


Effect  of  Charging  General  Bate.]~When 


within  the  metropolis  a  road  has  become  a  new 
street  within  the  Metropolis  Management  Act, 
1855  (18&19Vict.c.  120),  s.  105,  and  the  district 
board  has  improperly  charged  the  cost  of  paving* 
the  footpath  of  such  new  street  upon  the  general 
rate  of  the  parish  in  which  it  is  situated,  the 
court  will  order  the  district  board  to  restore  to 
the  general  rate  the  amount  so  expended,  and  to 
levy  the  same  upon  the  owners  of  the  adjoining 
houses  and  land,  as  provided  by  that  section  as 
varied  by  s.  77  of  the  Metropolis  Management 
Amendment  Act,  1862  (25  &  26  Vict.  c.  102). 
Att,'6en.  v.  Wandsworth  District  Board  of 
Works,  46  L.  J.,  Ch.  771 ;  6  Ch.  D.  539. 

Xxpeniei  not  inonrred  for  equal  benefit  of 
whole  Pariah.] — By  the  Metropolis  Management 
Act,  1855,  s.  158,  vestries  and  district  bouds  are 
directed  from  time  to  time  by  order  to  require 
the  overseers  of  the  several  parishes  within  their 
district  to  levy  the  sums  wnich  such  vestries  or 
district  boards  may  require  for  defraying  the 
expenses  of  the  execution  of  the  act ;  and  by  s. 
159,  where  ijt  appeai-s  to  any  vestry  or  district 
board  that  all  or  any  part  of  the  expenses  for 
defraying  which  any  sum  is  by  such  vestry  or 
board  ordered  to  be  levied,  have  or  has  not  been 
incurred  for  the  equal  benefit  of  the  whole  of 
their  parish  or  district,  such  vestry  or  board  may 
by  any  such  order  direct  the  sum  or  sums  neces- 
sary for  defraying  such  expenses,  or  any  part 
thereof,  to  be  levied  in  such  part,  or  exempt  any 
part  of  such  parish  or  district  from  the  levy,  or 
require  a  less  rate  to  be  levied  thereon,  as  the 
circumstances  of  the  case  may  require.  By  s. 
161  the  overseers  are  to  make  equal  pound  rates. 
A  precept  to  overseers  under  the  above  sections 
for  the  levy  of  a  rate  stated  that  the  expenses, 
in  respect  of  which  it  was  needed,  were  not 
required  for  the  equal  benefit  of  the  parish,  and 
directed  the  rate  to  be  levied  as  regarded  such 
parts  of  the  parish  as  consisted  of  land  used  as 
arable,  meadow,  or  pasture  land  only,  or  as  wood- 
land, orchard,  market-garden,  hop,  herb,  flower^ 
fruit,  or  nursery  ground  in  proportion  of  one- 
fourth  part  only  of  the  net  annual  value  of  such 
land.  The  classes  of  land  mentioned  in  the  pre- 
cept did  not  lie  together,  or  form  any  division 
marked  out  by  metes  or  bounds,  but  were 
scattered  through  the  parish : — Held,  that  the 
precept  was  goml.  Howell  v.  London  Dock  Qk 
(8  £1.  &  Bl.  212)  commented  upon.  Beg.  v.  X. 
B,  ^  S.  a  By.,  49  L.  J.,  M.  C.  32  ;  5  Q.  B.  D.89  ; 
41  L.  T.  577  ;  28  W.  R.  288  ;  44  J.  P.  136— C.  A. 
See  cases  ante,  cols.  1121, 1122. 


2.  Persons  Liable. 

a.  PoBition  of  FremlBes. 

((Ronnding  or  Abutting"  —  Railway — Line 
and  Slopes.] — ^A  line  of  railway  was  situate  in  a 
deep  cutting  at  a  place  where  a  road  passed  over 
the  line.  The  road  was  carried  over  on  a  bridge 
from  one  boundary  of  the  line  to  the  other,  but 
supported  on  stone  piers  erected  on  the  slope  of 
the  cutting.  On  an  information  under  s.  77  of  the 
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Metropolis  Management  Amendment  Act,  1862, 
against  the  railway  company  for  not  contributing 
to  the  paving  of  the  rcmd  : — Held,  that  the  line 
and  the  slopes  of  the  cutting  did  not  bound  or 
abut  upon  the  road  within  the  meaning  of  the 
act.  L.  B.  ^  S,  C.  By,  ▼.  St,  Oiles%  Camber- 
well  Vestry,  48  L.  J.,  M.  G.  184  ;  4  Ex.  D.  239  ; 
41  L.  T.  162. 

A  rail^ray  which  ran  in  a  cutting,  and  was 
adjoining  a  new  street  which  the  vestiy  was 
about  to  pave,  and  was  separated  from  it  by  a 
wall,  throigh  which  there  was  no  communication 
between  tie  street  and  the  railway,  bounded  the 
street  withn  the  meaning  of  the  25  &  26  Vict.  c. 
102,  s.  77  '.—Held,  that  the  company  was  liable 
to  contribute  to  the  expense  of  paving  the 
street ;  and,  the  vestry  having  charged  the  com- 
pany in  the  same  proportion  as  the  owners  of 
house  properlv,  that  the  court  had  no  power  to 
control  the  dicretion  vested  in  them  by  the  act. 
L.  Jf-  N,  W,  ly.  V.  St,  Pancras  Vestry,  17  L.  T. 
654. 

A  railway  Ine  ran  in  a  deep  cutting  much 
below  the  levelof  a  highway,  which  was  carried 
over  the  railwa:  (nearly  at  right  angles)  by  a 
bridge  built  by  he  railway  company  under  statu- 
tory powers  anc  in  pursuance  of  ss.  46-51  of 
the  Railways  Cluses  Consolidation  Act,   1845 
(8  &  9  Vict.  c.  20,     The  parapets  of  the  bridge 
consisted  of  two  nulls  resting  upon  arches,  which 
had  their  foundatons  (outside  the  lines  of  the 
roadway)  in  the  nilway  company's  land.    The 
walls  were  not  usd  by  the  company  otherwise 
than  as  fences  for  tie  bridge.    The  district  board 
of  works  having  paed  the  highway,  which  was 
admitted  to  be  a  ner  street  within  s.  105  of  the 
Metropolis  Managex^nt  Act,  1855  (18  &  19  Vict. 
c.  120)  : — Held,  that  assuming  the  fence  walls 
to  be  the  railway  coipany's  land,  the  company 
were  not  "  owners  of  t^nd  bounding  or  abutting 
on  "  the  highway  wi\in  s.  77  of  the  Metropolis 
Management  Act,  18e  (25  k  26  Vict.  c.  102), 
and  were  not  liable  asjwners  of  the  fence  walls 
to  contribute  to  the  excuses  of  paving.      G,  E, 
By,  V.  Hackney  Boaritf  Works,  52  L.  J.,  M.  C. 
105  ;  8  App.  Cas.  687;  '9  L.  T.  509  ;   31  W.  B. 
769— H.  L.  (E.) 

Held,  also,  by  Lords  BlMtbum  and  Watson, 
that  the  railway  line  and^^Qpeg  being  much 
below  the  level  of  the  high™^  the  comnany 
were  not  in  respect  of  suctiijie  and  slopes 
"  owners  of  land  bounding  or  butting  on  "  the 
highway  within  the  above  secti«»^  and  were  not 
liable  as  owners  of  the  line  and  i^pes  to  contri- 
bute to  the  expenses  of  paving.    \ 

A  railway  in  the  metropolitandistrict  was 
carried  across  a  new  street  by  an  a.^!,  On  one 
side  of  the  street  the  railway  was  car^  forward 
on  arches,  and  on  that  side  was  a  stp  of  jan^ 
ten  feet  wide,  left  open  for  the  purpoajf  repair- 
ing the  arches  ;  this  abutted  for  ten  f»t  on  the 
street.  On  the  other  side  the  railway  Wkcairied 
forward  on  an  embankment,  and  the  slopg  part 
or  buttress  of  the  embankment  abutted^  the 
street  about  thirty-six  feet,  and  at  the  footf  the 
embankment  was  an  open  space,  also  x)ut 
thirty-six  feet  wide,  also  abutting  on  the  Sget, 
which  was  left  for  the  purpose  of  allowiL  of 
slips  in  the  embankment.  The  vestry  of\ie 
parish  having  determined  to  pave  the  stkt 
sought  to  make  the  railway  contribute,  uny 
25  &  26  Vict.  c.  102,  s.  77,  as  an  owner  of  lai 


V.  Harding,  42  L.  J.,  M.  C.  31 ;  L.  B.  8  Q.  B.  7 ; 
27  L.  T.  483  :  21  W.  B.  191, 


Private  Boadf .] — ^The  Metropolis  Manage- 


ment Amendment  Act,  1862,  s.  77,  provides  that 
where  any  vestry  or  district  boaitl  shall  have 
paved  any  new  street,  the  owners  of  the  land 
bounding  or  abutting  on  such  street  shall  be 
liable  to  contribute  to  the  expense  of  paving 
the  same : — Held,  that  the  words  '*  land  bounding 
or  abutting  on  such  street"  include  the  soil 
of  private  roads  leading  out  of  a  new  street. 
Pound  V.  Plumstead  Board  of  Works,  41  L.  J., 
M.  C.  51 ;  L.  B.  7  Q.  B.  183 ;  25  L.  T.  461 ;  20 
W.  B.  177. 

HoiLM  forming  Part  of  a  Street.] — The  vestry 
of  a  metropolitan  parish,  having  paved  a  new 
street,  under  18  &  19  Vict.  c.  120,  s.  105,  assessed 
the  London  school  board,  in  respect  of  a  school- 
house,  as  being  owners  of  one  of  the  houses 
forming  the  street.  The  school-house  did  not 
immediately  front  the  street,  but  stood  back 
from  it  some  seventy  or  eighty  feet,  in  a  large 
yard,  the  whole  area  being  about  29,500  square 
feet.  There  was  a  row  of  eleven  small  houses 
with  gardens  at  the  back  of  them  between  this 
area  and  the  street ;  but  the  only  access  to  the 
school  was  by  a  private  passage  which  ran  along 
one  side  of  the  last  house  and  garden  into  the 
school-yard,  with  gates  opening  from  the  street 
in  question ;  the  width  of  the  passage  being 
twenty  feet  and  the  length  about  sixty-four  feet : 
— Held,  that  the  school-house,  though  not  actually 
one  of  the  houses  forming  the  street,  y^t  practi- 
cally formed  part  of  it,  within  s.  105.  London 
School  Board  v.  St.  Mary,  Islington,  45  L.  J., 
M.  C.  1;  IQ.  B.  ~  ~ 

137. 


D.  65  ;  33  L.  T.  504  ;  24  W.  B. 


Back  Premises —Dead  Wall  Part  of  Street.] — 
B.  was  the  owner  of  a  house,  which  had  its  tront 
and  only  entrance  in  F.  street,  and  behind  it  a 
garden  with  a  dead  wall  at  the  further  end.  A 
new  street  was  made  parallel  to  F.  street,  of 
which  the  dead  wall,  at  the  end  of  B.'s  garden, 
was  part  of  the  line  of  street  This  new  street 
was  a  mews,  which  the  metropolitan  board 
allowed  to  be  made  of  twenty  feet  in  width  : — 
Held,  that  B.*s  land  abutted  on  this  new  street, 
and  therefore  B.  was  liable  for  his  proportion  of 
expenses  of  paving  it,  &c.,  under  25  &  26  Vict, 
c.  102,  8.  77.  Paddingtan  Vestry  v.  Bro/mwelL 
44  J.  P.  815. 


b.  Ownership  of  Premises. 

Future  Owners.] — ^The  assessment  for  paving 
expenses  apportioned  by  the  vestry  or  district 
board  under  18  &  19  Vict.  c.  120,  s.  106,  and 
25  k,  26  Vict.  c.  102,  s.  77,  are  a  charge  upon  the 
premises  in  respect  of  which  they  are  assessed ; 
and  the  amount  may  be  recovered  from  the 
future  owners  of  such  premises,  although  there 
has  been  no  arrangement  to  accept  payment  by 
instalments.  Plumstead  Board  of  Works  v. 
Ingoldhy,  42  L.  J.,  Ex.  50 ;  L.  B.  8  Ex.  63 ;  27 
L.  T.  656 ;  21  W.  B.  77.  Affirmed,  nom.  Ingoldby 
V.  Plumstead  Board  of  Works,  42  L.  J.,  Ex.  136  ; 
L.  B.  8  Ex.  174  ;  29  L.  T.  375 ;  21  W.  B.  817 
—Ex.  Ch. 


abutting  on  the  street :— Held,  that  the  abo\|  Owner.  ]— Under  18  &  19  Vict.  c.  122,  s.  51, 
pieces  of  land,  including  the  slope  of  the  embank  an  owner  of  land  in  fee  simple,  who  lets  it  on 
ment,  were  land  within  that  section.     Higgvn^  building  lease  at  a  peppercorn  rent,  is  not 
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liable,  its  owner,  to  the  surveyor  for  fees  in 
respect  of  buildings  afterwards  erected  on  such 
land,  a  peppercorn  rent  not  being  within  the 
meaning  of  the  words  "  of  one  whole  or  of  any 
part  of  the  rents  or  profits  of  any  land  or  tene- 
ment," in  the  interpretation  clause,  s.  3.  Ikelyn 
V.  Whichcord,  El.  Bl.  &  EL  126  ;  27  L.  J.,  M.  C, 
211 ;  4  Jur.  (N.S.)  808  ;  6  W.  K.  468.  And  see 
TiM  y.  Qood^  and  Cavdioell  or  Canwell  v. 
Hanson,  ante,  ool.  1087. 

School  Board.]  >—  The    London   school 

board  are  "owners'*  of  a  school  house  within 
the  definition  of  18  &  19  Vict.  c.  120,  s.  250. 
London  School  Board  ▼.  St,  Mary^  Itlington^ 
46  L.  J.,  M.  0.  1 ;  1  Q.  B.  D.  66  ;  33  L.  T.  504  ; 
24  W.  R.  137. 

Laxid  Bubjeet  to  CoTenaati.] — By  the 

Metropolis  Local  Management  Act,  1855,  s.  250, 
the  word  "  owner  "  shall  mean  the  person  for  the 
time  being  receiving  the  rack-rent  of  the  lands 
or  premises  in  connection  with  which  the  word  is 
useid,  or  who  would  so  receive  the  same  if  such 
lands  or  premises  were  let  at  a  rack-rent ;  and  by 
the  Metropolis  Local  Management  Acts  Amend- 
ment Act,  1862,  s.  77  (which  is  to  be  read  as 
one  with  the  act  of  1855),  "owners"  of  land 
abutting  on  any  new  street  are  made  liable  to 
contribute  towai'ds  the  expenses  of  paving  the 
same.  The  appellant,  having  a  strip  of  land 
about  four  in<mes  wide  and  265  feet  in  length, 
Abutting  upon  the  north  side  of  a  new  street, 
had  erected  a  boundary  fence  upon  the  land  along 
its  whole  extent,  under  a  covenant  to  erect  and 
for  ever  after  maintain  a  fence  thereon  made  with 
his  vendor,  who  was  owner  of  the  land  adjoining 
the  strip  on  the  north  side : — Held,  that  the 
appellant  was  the  "  owner  "  of  the  strip  of  land 
within  the  meaning  of  s.  250  of  the  Metropolis 
Local  Management  Act,  1855,  and  therefore 
liable  to  contribute  towards  the  expense  of 
paving  the  new  street.  WilliafM  v.  WaTidsworth 
Board  of  Works,  63  L.  J.,  M.  C.  187 ;  13  Q.  B.  D. 
211  ;  82  W.  R.  908  ;  48  J.  P.  439. 

Lessees.  J — A  tenant  in  possession,  having  an 
equitable  interest  only  under  an  agreement  for 
a  lease  for  a  term,  is,  in  equity,  an  adjoining 
owner  under  18  &  19  Vict.  c.  122,  and  thre^ 
months*  notice  must  be  given  to  him  before  any 
alterations  affecting  his  premises  can  be  com- 
menced by  his  neighbour,  under  the  powers  of 
that  act.  Qnoen  v.  Phillips,  33  Beav.  18  ;  9  Jur. 
(N.S.)  657  ;  8  L.  T.  622 ;  11  W.  R.  706. 

A  lessee  of  a  house  for  a  term  of  ninety-nine 
yeai-s,  having  demised  some  portions  of  the  house 
to  separate  persons  for  terms  varying  from  seven 
to  twenty-one  years,  is  the  owner  of  the  house 
within  18  &  19  Vict.  c.  122.  Ifunt  v.  Harris, 
19  C.  B.  (N.S.)  13  ;  34  L.  J.,  C.  P.  249 ;  11  Jur. 
(N.8.)  485  ;  12  L.  T.  421  ;  13  W.  R.  742. 

Where  the  appellant  was  tenant  of  premises 
at  a  rent  of  30Z.  a  year,  which  he  sublet  at  a  rent 
of  31 Z.  a  year  (the  sum  of  25L  being  found  to  be 
the  rack-rent  of  the  premises),  the  appellant  is 
not  the  "owner"  of  the  premises  within  the 
meaning  of  s.  250  of  the  Metropolis  Management 
Act,  1855,  so  as  to  be  liable  for  the  expenses  of 
paving  the  street  in  which  the  premises  are 
situate.  Walford  v.  Ha^hwy  Board  of  Works, 
15  R.  10 ;  43  W.  R.  110. 

Temporary  Deitmction  of  PremUes.] — 


A  house  occupied  by  a  tenant  under  a  lease  for 


twenty-one  years  was,  during  the  term,  acciden- 
tally burnt,  and  being  ruinous,  was  pulled  down 
under  7  &  8  Vict.  c.  84.  By  the  lease  the  tenant 
was  exempt  from  paying  rent  during  the  time 
that  the  house  was  untenable  by  reason  of  an 
accidental  fire  : — Held,  that  the  expenses  in- 
curred could  not  be  recovered  from  the  landlord, 
a  tenant  for  life  of  the  reversion,  under  s.  42, 
which  throws  the  burden  upon  "the  ^wner  of 
every  such  building,  being  the  persoi  entitled 
to  immediate  possession  thereof."  Saffron  HUl 
Overseers,  Ex  parte,  24  L.  J.,  M.  C.  5( ;  18  Jur. 
1104  ;  3  W.  R.  64. 


Building  Lease  on  Conditlonftl^A.,  the 


owner  in  fee  of  land,  entered  into  ar  agreement 
with  B.,  by  which  he  was  to  have  possession  of 
such  land  and  to  build  thereon  a  cecain  number 
of  houses,  and  to  inclose  and  lay  ou^a  portion  of 
the  land  as  an  ornamental  pleasue  ground,  for 
the  exclusive  use  of  the  inhabilints  of  such 
houses.  A  lease  was  to  be  grantedby  A.  of  each 
house  when  finished,  and  with  t)e  lease  of  the 
last  house  was  to  be  jpranted  *  lease  of  the 
inclosed  pleasure  ground ;  and  uijil  aU  the  leases 
were  granted,  B.  was  to  pay  A.  >  yearly  rent  in 
respect  of  the  whole  land,  but  tb  agreement  was 
not  to  operate  as  a  demise  no  to  give  B.  any 
estate  or  interest  in  the  premise  until  the  leases 
were  executed.  B.  inclosed  aid  laid  out  the 
pleasure  ground,  and  built  sole  of  the  houses, 
of  which,  and  of  which  only,  lases  were  granted 
to  him  ;  l3ut  not  having  com  p)ted  all  the  houses  : 
— Held,  that  A.  remained  th^wner  of  the  land 
which  had  been  inclosed  as  ach  pleasure  ground 
within  the  meaning  of  18  k  19  Vict.  c.  120, 
s.  250,  and,  therefore,  as  su(A  owner,  was  liable 
under  25  &  26  Vict.  c.  102,  s77,  to  contribute  to 
the  expense  incurred  by  tb  vestry  in  paving  a 
new  street  abutting  on  te  pleasure  ground. 
Holland  (Lady^  v.  JCeneinfon  Vestry,  36  L.  J,, 
M.  C.  105 ;  L.  R.  2  C.  P.  f65  ;  17  L.  T.  73  ;  15 
W.  R.  1045. 

An  owner  of  houses  oojtipied  land  bounding 
or  abutting  on  a  new  st'tet,  which  a  boaixl  of 
works  had  paved  unde^  l8  &  19  Vict.  c.  120, 
s.  105,  and  sewered  up«er  25  &  26  Vict.  c.  102, 
8.  52.  Amongst  otb^  items  which  the  board 
had  apportioned  to  }*  contribution  were  costs  of 
collecting  apportio^d  amounts,  of  survey  plan 
and  obtaining  nan*s  of  owners,  and  of  fiUing-up, 
printing,  advertises  a^^  serving  notices.  These 
sums  were  all  p^  to  persons  employed  for  the 
purpose,  and  n^  servants  of  the  board,  although 
they  had  in  tW  eniploy  a  surveyor  and  a  clerk, 
and  paymen/  were  requested  at  their  oflSce. 
The  owner  o^^e  houses  occupied  the  land  under 
a  building  jfeement,  by  which  the  owner  of  the 
land  agreer*^  demise  to  the  owner  of  the  houses 
or  his  noV^*^^  ^^^  several  pieces  of  land  upon 
which  h^^  to  build,  as  the  houses  and  build- 
ings re^^tively  became  erected  and  covered, 
for  eigbr  years,  at  the  rent  of  a  peppercorn  for 
two  y^»  ^^^  of  sums  increasing  every  year  up 
to  36>  i^  tlie  sixth  and  following  yeara.  He 
was  i^  considered  as  holding  the  undemised 
on  the  terms  of  the  leases.  There  was  a 
of  re-entry  upon  non-completion  of  the 
g  covenants.  The  houses  at  this  time 
in  every  stage  of  building  progress,  and 
had  been  demised  to  other  persons  at  def  cu- 
t's nomination  : — Held,  that  with  the  excep- 
of  the  houses  demised  to  other  persons,  he 
liable  as  owner  of  all  the  premises,  and  that 
e  above  items  were  incidental  costs  and  charges 
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withiQ  25  &  26  Vict.  c.  102,  s.  77.  Poplar  Board 
vf  Works  V.  Lote,  29  L.  T.  915. 

AsngnM  of  Leaae — Public  Body.] — ^A  pablic 
body  becoming  assignees  of  a  lease  for  a  short 
term  of  an  open  space  under  the  Metropolitan 
Open  Spaces  Act,  1881,  is  an  ** owner"  within 
the  meaning  of  the  Metropolis  Management  Act, 
1890,  and  liable  to  oontribate  to  the  expenses 
of  paving  a  road  npon  which  the  open  space 
abuts.  St.  Mary^  Islington,  Vestry  v.  Cohhett, 
€4  L.  J.,  M.  C.  36 ;  [1895]  1  Q.  B.  369 ;  15  R. 
83  ;  71  L.  T.  573  ;  43  W.  R.  44. 

Time  when  Ownenhip  of  Property  passes.] — 
On  the  23rd  December,  1878,  the  metropolitan 
board  of  works  served  a  notice  on  B.,  the  owner 
of  certain  houses,  stating  that  they  would  be 
taken  compulsorily  under  the  Artisans*  and 
Labourers*  Dwellings  Improvement  Act,  1875, 
and  an  arbitrator  was  appointed.  The  arbitrator 
made  his  provisional  award  on  the  18th  of  March, 
and  his  final  award  on  the  22nd  July,  1880.  On 
the  18th  February,  1880,  the  metropolitan  board 
of  works  served  a  notice  on  B.  that  the  houses 
were  in  a  dangerous  state,  and  requiring  him  to 
take  down  a  portion  and  repair  them,  and  on  the 
18th  March  a  magistrate  made  an  order  that  B. 
should  take  down  a  part  and  repair  the  buildings. 
This  order  not  having  been  complied  with,  the 
metropolitan  board  of  works  gave  notice  to  B., 
on  the  16th  July,  1880,  to  hoai-d  and  take  down 
the  structure  ;  and  on  the  19th  July,  the  notice 
not  having  been  complied  with,  the  metropolitan 
board  of  works  incurred  expenses  to  the  amount 
of  26/.  9#.  4/2.  in  hoarding,  and  afterwards  other 
expenses  amounting  in  all  to  78/.  2s,  id.  It  was 
contended,  on  the  part  of  B.,  that  at  the  time 
the  expenses  were  incurred  the  provisional  award 
had  been  made,  and  therefore  he  was  not  the 
"  owner  "  : — Held,  that  the  ownership  in  the 
property  was  not  transferred  until  the  final  award 
was  made  on  the  22nd  July,  1880,  and  therefore 
the  metropolitan  board  of  works  could  recover 
the  expenses  from  B.  as  being  the  owner  when 
they  were  incun-ed.  Barnet  v.  Metropolitan 
Board  of  Works,  46  L.  T.  384  ;  46  J.  P.  469. 

Inoumbeiit  of  Church.] — The  incumbent  of  a 
district  church  in  the  metropolis,  although  the 
freehold  of  such  church  is  vested  in  him  under 
the  Church  Building  Acts,  is  not  the  "  owner  "  of 
the  church  within  the  meaning  of  the  Metro- 
politan Building  Act,  1855  (18  &  19  Vict.  c.  122, 
Part  11,  Dangerous  Structures),  so  as  to  be 
personally  liable  for  the  expenses  incurred  by 
the  metropolitan  board  of  works  in  respect  of 
such  church  as  a  dangerous  structure.  JReg,  v. 
Lee,  48  L.  J.,  M.  C.  22 ;  4  Q.  B.  D.  75  ;  39  L.  T. 
605. 

Vesting   of  Site  in  —  Contecration   of 

Chnroh  and  Part  of  Site.] — Land  having  been 
conveyed  under  the  Church  Building  Acts  to 
the  ecclesiastical  commissioners  as  a  site  for  a 
church,  a  church  was  aftem^ards  erected  on  a 
part  of  the  land,  and  the  church  and  part  only 
of  the  land  were  consecrated : — Held,  that  upon 
such  consecration  the  whole  of  the  land  so  con- 
veyed vested  in  the  incumbent  under  the  Church 
Building  Acts  Amendment  Act  (8  &  9  Vict.  c.  70), 
s.  13  ;  that  the  commissioners  ceased  to  be  owners 
of  it,  and  were  therefore  not  liable  under  the 
Metropolitan  Management  Acts,  1855  and  1862, 
to  contribute  in  respect  of  it  towards  the  cost 


of  paving  a  new  street.  Plumstead  Board  of 
Works  V.  Ecclesiastical  Commissioners,  [1891]  2 
Q.  B.  361  ;  64  L.  T.  830  ;  39  W.  R.  700  ;  55  J.  P.  791. 

CommiBiionen  Owning  Chnroh.]— A  church, 
the  site  of  which  has  been  conveyed  to  the 
commissioners  for  building  churches,  is  not  liable 
to  be  assessed  to  the  expenses  of  paving  a  new 
street,  as  the  commissioners  are  not  owners  either 
within  18  &  19  Vict.  c.  120,  s.  105,  or  25  &  26 
Vict.  c.  102,  B.  77.  Angell  v.  Paddington  Vestry, 
9  B.  &  S.  496  ;  37  L.  J.,  M.  C.  171 ;  L.  R.  3  Q.  B. 
714  ;  16  W.  R.  1167. 

LoMOO  of  Chapel.]— By  18  &  19  Vict.  c.  122, 
s.  73,  if  the  owner  or  occupier  of  a  dangerous 
structure  fails  to  comply  with  the  order  of  a 
justice  for  taking  down,  repairing  or  otherwise 
securing  the  same,  the  commissioners  may  do 
what  is  necessary,  and  all  expenses  incurr^  by 
them  shall  be  paid  by  the  owner.  By  s.  3,  the 
term  owner  shall  apply  to  every  person  in  posses- 
sion or  receipt  either  of  the  whole  or  of  any  part 
of  the  rents  or  profits  of  any  land  or  tenement, 
or  in  the  occupation  of  such  land  or  tenement 
other  than  as  a  tenant  from  year  to  year,  or  for 
any  less  term,  or  as  a  tenant  at  willl  The 
appellants,  being  seised  in  fee  of  a  building  used 
OS  a  chapel,  leased  it  for  twenty-one  years  to  N., 
who  was  then  in  possession  of  it : — Held,  that  N. 
was  the  owner  within  the  meaning  of  the  act, 
and  therefore  an  order  upon  the  appellants  for 
expenses  incurred  by  the  commissioners,  was  bad. 
Mourilyan  v.  Ldbahnondiere,  1  £L  &  El.  533  ; 
30  L.  J.,  M.  C.  95  ;  7  Jur.  (N.8.)  627  ;  3  L.  T. 
668  ;  9  W.  R.  841. 

Tmstees  of  Chapel— <*  Home,''  *<  Land."]— The 
appellants  were  the  trustees  of  a  chapel  which 
abutted  on  and  formed  part  of  a  new  street 
within  the  meaning  of  18  &  19  Vict.  c.  120.  The 
chapel  was  registered  as  a  place  of  religious 
worship,  but  had  not  been  consecrated,  and  there 
was  no  dedication  of  the  land  in  perpetuity. 
Attached  to  the  chapel  was  a  vestry,  and  there 
were  also  rooms  for  a  caretaker,  besides  lecture 
and  schoolrooms  underneath  the  chapel : — Held, 
that  the  trustees  were  the  owners  of  a  "house** 
within  the  meaning  of  18  &  19  Vict.  c.  120,  s.  105, 
or  of  land  within  25  &  26  Vict.  c.  102,  s.  77,  and 
were  liable  to  contribute  to  the  expense  of 
making  and  paving  the  street.  Caiger  v.  St, 
Mary,  IsliTigton,  Vestry,  50  L.  J.,  M.  C.  69  ; 
44  L.  T.  605  ;  29  W.  R.  538  ;  45  J.  P.  670. 

By  the  term  "  houses,"  in  s.  105  of  the  Metro- 
polis Local  Management  Act,  1855,  and  the  term 
"  land,*'  in  s.  77  of  the  Metropolis  Local  Manage- 
ment Act,  1862,  it  is  intended  to  include  (with 
certain  exceptions)  all  the  frontage  of  a  new 
street,  so  as  to  make  all  the  owners  of  the 
frontage  liable  to  contribute  to  the  expense  of 
paving  the  new  street.  The  word  "house'* 
includes  every  building  which  is  capable  of 
being  used  as  a  human  habitation.  If  a 
building,  which  is  physically  capable  of  being 
so  used,  is  prevented,  either  by  common 
law  or  statute,  from  being  ever  put  to  such  a 
use,  it  is  exempted  from  the  liability  to  con- 
tribute to  the  expense.  A  consecrated  church  of 
the  Established  Church  of  England  is  exempted, 
because,  by  reason  of  its  consecration,  it  becomes 
by  the  common  law  for  ever  incapable  of  being 
used  as  a  habitation  for  man.  But  a  leasehold 
chapel  fronting  on  a  new  street,  the  chapel 
being  vested  in  trustees,  on  trust  to  permit  it  to 
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be  used  as  a  place  of  religioas  worship  by  a 
congregation  of  Wesleyans,  is  a  boose  within 
the  meaning  of  s.  105,  for,  by  the  consent  of  the 
landlord,  the  trustees,  and  the  cestuis  que 
trustent,  the  trusts  might  at  any  moment  be  put 
an  end  to.  Wright  v.  IngUy  55  L.  J.,  M.  C.  17  ; 
16  Q.  B.  D.  379  ;  54  L.  T.  511  ;  34  W.  R.  220 ; 
50  J.  P.  436— C.  A. 

Held,  also,  that  the  trustees  were  the  "  owners  " 
of  the  chapel,  and  as  such  liable  to  contribute 
to  the  expense  of  paving  the  new  street.    Ih, 

Land  Company — Ownen  of  the  Soil  of  the 
Scads.] — A  land  company,  being  owneis  of  lands, 
in  1863  laid  them  out  for  building  purposes, 
and  made  roads  and  ways  across  them  ;  and 
nearly  the  whole  of  the  estate  was  sold  in  lots  to 
different  purchasers,  and  conveyed  to  them  by 
metes,  bounds  and  admeasurements  set  forth  on 
coloured  plans  attached  to  the  conveyance. 
Each  lot  had  a  frontage  upon  one  of  the  roads. 
The  roads  had  been  d^cated  to  the  public,  as 
far  as  any  act  of  the  land  company  could  do  so, 
but  no  proceedings  were  taken  to  make  them 
repairable  by  the  parish.  The  board  of  works 
of  the  district  from  time  to  time  paved  the  new 
streets  formed  by  the  houses  on  the  estate,  and 
apportioned  the  costs  among  the  owners  of  houses 
forming  the  streets  and  the  owners  of  land  bound- 
ing and  abutting  on  the  streets ;  and  in  so  doing 
they  assessed  the  land  company  in  respect  of 
the  new  streets  and  roads,  where  bounding  or 
abutting  on  the  sides  or  ends  of  the  streets  paved, 
as  lands  abutting  on  those  streets,  under  25  &  26 
Vict.  c.  102,  s.  77  : — Held,  that  assuming  the 
soil  of  the  rolads  to  be  in  the  land  company,  they 
were  improperly  charged  under  25  &  26  Vict. 
c.  102,  s.  77  ;  for  that  they  were  not,  in  respect 
of  the  roads  which  had  been  irrevocably  dedicated 
to  the  public,  the  owners  of  land  within  the 
meaning  of  that  section  and  s.  250  of  18  &  19 
Vict.  c.  120.  PUimitead  Board  of  Works  v. 
JBritish  Land  Co.,  44  L.  J.,  Q.  B.  38 ;  L.  B. 
10  Q.  B.  203 ;  32  L.  T.  94 ;  23  W.  R.  634— 
Ex.  Ch. 

Cemetery  Company.]— By  the  Metropolis 
Management  Acts,  1855  and  1862  (which  are  to 
be  construed  together  as  one  act),  "  the  owners 
of  the  land  "  abutting  on  a  new  street  are  made 
liable  to  contribute  to  the  expenses  of  paving 
the  same  incurred,  or  to  be  incurred,  by  the 
vestry  of  the  parish ;  and  by  s.  250  of  the 
act  of  1855  'Hhe  word  *  owner*  shall  mean  the 
person  for  the  time  being  receiving  the  rack- 
rent  of  the  lands  or  premises  in  connection  with 
which  the  said  word  is  used,  or  who  would  so 
receive  the  same  if  such  lands  or  premises  were 
let  at  a  rack-rent."  A  cemetery  company  were, 
by  statute,  prohibited  from  selling  or  disposing 
of  any  of  the  consecrated  land  belonging  to 
them,  and  such  land  was  for  ever  to  be  set  apart 
and  used  exclusively  for  purposes  of  Christian 
burial ;   but    they    were  empowered    to  make 

Srofits  by  (amongst  other  tJbings)  selling  or 
isposing  of,  at  prices  to  be  agreed  upon,  the 
exclusive  right  of  burial,  either  in  perpetuity  or 
for  a  limited  period,  in  vaults  made  by  them, 
and  the  right  to  make  family  and  other  vaults, 
with  the  exclusive  right  of  burial  therein,  either 
in  perpetuity  or  for  a  limited  period.  The 
company  having  been  called  upon  by  the  vestry 
of  the  parish  to  contribute  to  the  expenses  of 
paving  a  new  street  on  which  consecrated  land, 
forming  part  of  their  cemetery,  abutted  ; — Held, 


that  the  company  were  ** owners"  of  the  land 
within  the  definition  of  s.  250  of  the  Metropolis 
Management  Act,  1855,  and  therefore  liable  to 
contribute  to  such  expenses.  St.  Giles  Camber^ 
well,  V.  London  Cemetery  Co.,  63  L.  J.,  H.  C.  74  ;. 
[18941  1  Q.  B.  699 ;  70  L.  T.  734  ;  42  W.  R.  446  j 
58  J.  P.  382. 

Payment  out  of  General  Ratei — ^LiabUity  of' 
adjoining  Owners.] — In  1876  a  local  authority 
caused  the  footpaths  of  a  new  street  (within  the 
meaning  of  the  act  of  1835)  to  be  paved,  at  a. 
oost  of  1,4252.,  raised  out  of  the  general  rates,  and 
subsequently  repaired  them  from  time  to  time. 
Ten  years  d^terwards  a  resolution  was  passed  at 
a  vestry  that  these  paths  should  be  paved  under 
the  powers  of  s.  105  of  the  act  of  1855  and  s.  77 
of  the  amendment  act  of  1862,  and  the  costs- 
apportioned  among  the  adjoining  owners.  Upon, 
an  objection  being  taken  by  an  adjoining  owner 
that  the  local  authority,  having  laid  oat  a. 
substantial  sum  in  making  permanent  footpaths 
in  1876,  which  was  then  charged  to  the  general 
rates,  were  estopped  from  exercising  their  power 
of  paving  the  street  again  under  uiese  sections 
and  throwing  the  cost  upon  the  adjoining 
owners  : — Held,  that  the  work  having  been  once 
done  the  local  authority  could  not,  ten  years 
afterwards,  throw  the  burden  of  paving  upon 
the  adjoining  owners.  8t,  Giles,  CamberweU,  v. 
Bunt,  56  L.  J.,  M.  C.  65  ;  52  J.  P.  132. 

Paymient  by  Pnrchaser  of  Property — Implied 
CoTonant  against  Inoombrances.] — The  expenses 
of  paving  a  new  street  apportioned  under  s.  77 
of  the  Metropolis  Management  Amendment  Act, 
1862,  are  not  a  charge  upon  the  property  in 
respect  of  which  they  are  payable,  and  therefore 
if  the  owner  seUs  the  property  while  the  expenses 
are  unpaid,  and  conveys  as  beneficial  owner,  and 
the  purchaser  is  compelled  to  pay  such  expenses, 
the  purchaser  cannot  recover  the  amount  so  paid 
from  the  vendor  under  the  implied  covenant 
against  incumbrances  contained  in  the  convey- 
ance by  virtue  of  s.  7,  subs.  (A)  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881.  JSgff 
V.  Blayney,  57  L.  J.,  Q.  B.  460  ;  21  Q.  B.  D. 
107  ;  59  L.  T.  65 ;  36  W.  R.  893  ;  52  J.  P.  517. 

Payable    ont    of  Capital    or    Income.] — ^A 

testator  bequeathed  leasehold  houses  and  other 
personal  property  to  trustees,  in  trust,  after 
payment  of  *'  all  ordinary  outgoings  for  ground 
rent,  ropairs,  taxes,  expenses  of  insurance,  or 
otherwise,'*  to  pay  the  income  to  his  wife  for  life, 
with  tinists  over.  One  of  the  leasehold  houses 
was  held  by  the  testator  under  a  lease  which 
threw  upon  the  lessee  all  **  taxes,  rates,  assess^ 
ments,  and  impositions,"  and,  after  his  death, 
the  sanitary  authority  having  served  a  notice 
under  18  &  19  Vict.  c.  120,  s.  73,  on  the  occupier 
of  the  house,  requiring  the  execution  of  certain 
drainage  works,  the  trustees  of  the  wiU  employed 
a  contractor  to  execute  the  works,  and  deducted 
the  expense  from  the  income  of  the  tenant  for 
life : — Held,  that  the  expense  was  payable  out 
of  the  income  of  the  testator's  estate,  and  not 
out  of  the  corpus,  and  that  the  deduction  hacf 
been  properly  made.  Crawley,  In  re,  Acton  v.- 
Crawley,  54  L.  J.,  Ch.  652  ;  28  Ch.  D.  431 ; 
52  L.  T.  460  ;  33  W.  R.  611  ;  49  J.  P.  598. 

Abatement  of  JTnisance  by  Oconpier — ^Lia- 
bility of  Owner  to  Recoup.] — ^The  plaintiff  was 
tenant  from  year  to  year  to  the  defendants  of 
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a  houRe  in  London,  in  which  a  nuisance  arose 
by  reason  of  water  and  sewage  collecting  in  the 
cellar  owing  to  a  stoppage  in  the  drains.  The 
sanitary  authority,  acting  under  s.  4,  sub-s.  1,  of 
the  Public  Health  (London)  Act,  1891,  served  a 
notice  at  the  premises  directed  to  the  owner  or 
occupier,  and  requiring  the  nuisance  to  be  abated ; 
they  did  not  serve  on  the  owner  a  notice  under 
8.  4,  sub-s.  3,  which  provides  for  the  service  on 
the  owner  of  a  notice  to  abate  in  cases  where  the 
nuisance  arises  from  any  want  or  defect  of  a 
structural  character.  The  plaintiff,  who  under 
s.  4,  sub-s.  4,  was  liable  to  a  penalty  of  lOZ.  if  he 
made  default  in  complying  with  the  requisitions 
of  the  notice,  did  the  necessary  work,  in  the 
course  of  which  it  was  discovered  that  the 
nuisance  arose  from  a  structural  defect  in  the 
drains: — Held,  that  the  plaintiff  was  entitled 
under  s.  11,  sub-s.  1,  of  the  act  to  recover  from 
the  defendants  the  costs  and  expenses  incurred 
in  abating  the  nuisance  as  money  paid  by  him 
for  the  use  and  at  the  request  of  the  defendants, 
although  no  notice  under  s.  4,  sub-s.  3,  had  been 
served  upon  the  defendants  as  owners  of  the 
premises : — Held,  farther,  that  the  costs  and 
expenses  in  carrying  "  the  order "  into  effect 
must  be  taken  to  include  the  costs  and  expenses 
of  carrying  into  effect  the  "notice"  from  the 
sanitary  authority,  although  no  "nuisance  order'* 
under  s.  5  had  been  obtained  by  the  sanitary 
authority  upon  complaint  to  a  petty  sessional 
division.  Per  Charles,  J. :  Apart  from  the  pro- 
visions of  s.  11,  the  plaintiff  was  entitled  to 
recover  at  common  law  on  the  ground  that  he 
had  been  compelled  to  expend  money  upon  work 
for  which  the  defendants  were  legally  responsible. 
Gehhardt  v.  Saunders,  [1892]  2  Q.  B.  452  ;  67 
L.  T.  684  ;  40  W.  R.  571 ;  56  J.  P.  741. 

Under  the  Public  Health  (London)  Act,  1891, 
a  sanitary  authority  served  on  certain  premises 
an  intimation  or  warning,  addressed  to  the 
owners,  that,  if  certain  necessary  works  were  not 
completed  within  a  specified  time,  they  would 
commence  proceedings  against  them  "by  the 
service  of  a  statutory  notice."  Thereupon,  the 
occupier,  without  forwarding  the  document  to 
the  owners,  or  informing  them  of  it,  caused  the 
work  to  be  executed,  and  then  sought  to  recover 
the  amount  expended  thereon  from  the  owners. 
It  was  decided  by  Lawrance,  J.,  on  the  authority 
of  Gehhardt  v.  Saundere  ([1892]  2  Q.  B.  452) 
that  the  owners  were  liable.  On  appeal : — Held, 
that  the  occupiers,  not  being  compellable  to 
execute  the  work,  had  acted  as  mere  volunteers 
in  doing  so,  and  had  no  claim  to  be  reimbursed 
by  the  owners.  Thompson  and  NorrU  Manu^ 
facturing  Co,  v.  Haxcee,  73  L.  T.  369 ;  59  J.  P. 
680— C.  A. 

0.  Laiidlord  or  Tenant. 

CoTenant  to  Diioharge  Tazei — Ezpenfoi  of 
Drainage.] — ^A.  held  premises  under  a  lease  with 
a  covenant  to  pay,  bear  and  discharge  ^  all  such 
parliamentary,  parochial  and  county,  district  and 
occasional  levies,  rates,  assessments,  taxes,  chi^ ges, 
impositions,  contributions,  burthens,  duties  and 
services  whatsoever,  as  during  the  term  should 
be  taxed,  assessed  or  imposed  upon  or  in  respect 
of  the  premises,  or  any  part  thereof."  He 
granted  an  under-lease  (at  a  rack-rent)  to  B.,  the 
hitter  covenanting  "that  the  covenants,  con- 
ditions and  agreements  contained  in  the  original 
lease  on  lessee's  part  to  be  performed  and  observed 
(except  the  covenants  to  pay  rent  and  to  insure). 


should  during  the  continuance  of  the  demise  be 
performed  and  observed  by  him  "  : — Held,  that 
B.  was  liable  for  the  expense  of  drainage  works 
done  upon  the  premises  under  the  authority 
of  the  18  k,  19  Vict.  c.  120.  Sweet  v.  Seagery 
2  C.  B.  (».s.)  119  ;  3  Jur.  (N.S.)  588  ;  5  wC  R. 
560. 


Pairing.]  —  The  lessee  of  a  house  in  a 


new  street  within  the  metropolitan  district  for 
seven,  fourteen,  or  twenty-one  years,  covenanted 
with  his  lessor  to  pay  all  rates  and  assessments 
taxed,  rated,  charged,  assessed  or  imposed  upon 
the  demised  premises,  or  upon  or  payable  by  the 
occupier  or  tenant  in  respect  thereof : — Held,  that 
the  proportion  of  the  expense  of  paving  the  new 
street  assessed  upon  the  demised  house  under 
25  &  26  Vict.  c.  102,  s.  96,  was  not  a  rate  payable 
by  the  tenant  under  this  covenant.  Allum  v. 
Diekimon,  52  L.  J.,  Q.  B.  190  ;  9  Q.  B.  D.  632 ; 

47  L.  T.  493 ;  30  W.  B.  930 ;  47  J.  P.  102— 
O.A. 

A.  let  to  B.  for  twenty-one  years,  determinable 
at  the  end  of  five,  seven  or  fourteen  years,  at 
his  option,  a  house  in  the  parish  of  Paddington, 
yieldmg  and  paying  the  specified  rent, "  clear  of 
all  dednctions  in  respect  of  land-tax,  sewers-rate, 
and  all  other  taxes,  rates  and  deductions  what- 
soever" ;  and  B.  covenanted  that  he  would  "pay 
and  discharge  all  taxes,  rates,  duties  and  assess- 
ments whatsoever^  which  during  the  continuance 
of  this  present  demise  shall  be  taxed,  assessed  or 
imposed  on  the  tenant  or  landlord  of  the  premises 
hereby  demised  in  respect  thereof,  whether 
parliamentary,  parochial  or  otherwise  (except 
property  or  income  tax)."  The  house  was  in  a 
new  street  within  the  meaning  of  the  Metro- 
politan Management  Act^,  and  the  vestry  of 
Paddington  paved  this  street  and  obliged  the 
landlord  to  pay  his  proportion  of  the  expenses, 
by  virtue  of  18  &  19  Vict  c.  120,  s.  105,  and 
25  k  26  Vict.  c.  102,  ss.  77,  96  :— Held,  that  the 
landlord  was  entitled  to  recover  this  money  so 
paid  from  his  tenant.  Thompson  v.  Lapworth, 
37  L.  J.,  C.  P.  74 ;  L.  R.  3  C.  P.  149;  17  L.  T. 
607  ;  16  W.  R.  312. 

By  an  agreement  of  lease,  the  tenant  agreed  to 
pay  "all  rates,  taxes  and  assessments  payable 
in  respect  of  the  premises  during  the  term"  : — 
Held,  that  a  sum  assessed  upon  the  owners  as 
their  proportion  of  the  expense  of  paving  the 
street  upon  which  the  premises  abutted,  was 
not  a  rate,  tax  or  assessment  within  the  meaning 
of  the  covenant,  but  a  charge  imposed  upon  the 
owner  for  the  permanent  improvement  of  his 
property.  Wilfdnson  v.  Callyer,  53  L.  J.,  Q.  B. 
278  ;  13  Q.  B.  D.  1 ;  51  L.T.299;  32  W.R.614  ; 

48  J.  P.  791.  See  also  Batchelor  v.  Bigger,  60 
L.  T.  416. 


Bent  Pajrable  to  Yeitry— Distress.]— The 


vestry  of  a  metropolitan  parish,  having  incurred 
expenses  for  paving,  gave  the  occupier  of  a  house 
liable  to  contribute  thereto,  notice,  under  25  &  26 
Vict.  c.  102,  s.  86,  to  pay  his  rent  to  them  and  not 
to  his  landlord.  The  tenant  gave  notice  thereof 
to  his  landlord,  who  nevertheless  distrained. 
The  tenant  thereupon  paid  his  rent  (which  was 
less  than  the  paving  expenses  apportioned  to  the 
house)  to  the  vestry,  and  the  landlord  then 
merely  levied  the  expenses  of  the  distress  and 
with^ew  : — Held,  that  his  right  of  distress  was 
only  taken  away  on  actual  payment  by  the 
tenant  to  the  vestry,  that  the  distress  was  there- 
fore justifiable  in  the  first  instance,  and  that  the 
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expenses  thereof  might  be  levied,  llyan  y. 
Tlumpgim,  37  L.  J.,  C.  P.  134  ;  L.  B.  3  0.  P.  144 ; 
17L.T.606;  16  W.  R.  314. 

— -*  .Abatement  of  KviMuioe — *<Oharge  on 
LoMor  in  respect  of  Premiiei."] — A  tenant  who 
covenants  to  pay,  bear  and  discharge  all  assess- 
ments, charg^  or  impositions  whatever,  parlia- 
mentary, parochial  or  otherwise,  which  at  any 
time  during  the  oontinnance  of  the  demise  may 
be  charged,  assessed  or  imposed  on  the  lessor,  for 
or  in  respect  of  the  premises,  is  liable  to  recoup 
his  landlord  any  expenses  incurred  by  him  in 
complying  with  an  order  made  under  the  Public 
Health  (London)  Act,  1891,  to  abate  a  nuisance 
on  the  demised  premises,  inasmuch  as  such 
expenses  are  a  charge  on  the  lessor  in  respect  of 
the  premises.  Smith  v.  Robinson,  62  L.  J.,  Q.  B. 
509  ;  [1893]  2  Q.  B.  63  ;  6  R.  469  ;  69  L.  T.  434  ; 
41  W.  B.  688. 

See  further  Landlord  and  Tenant  (Cove- 
nants). 


d.  Tenant  for  Ufa  or  Bemainderman. 

Sanitary  Works.] — The  cost  of  the  execution 
of  sanitary  works  required  by  a  local  authority 
under  the  powers  of  the  Public  Health  (London) 
Act,  1891,  falls,  as  between  a  tenant  for  life  and 
remaindermen  of  the  premises  in  respect  of  which 
the  works  are  executed,  upon  the  corpus  of  the 
property.  Lever,  In  re,  Cordwell  v.  Lever,  66 
L  J.,  Ch.  66  ;  [1897]  1  Oh.  32  ;  75  L.  T.  383  ;  46 
W.  B.  172. 

Eeinstatement  of  Fremiies.] — Where  expenses 
had  been  incurred  by  a  tenant  for  life,  under  a 
will  in  reinstating  structures  on  a  portion  of  the 
demised  property,  in  conformity  with  the  require- 
ments of  the  18  &  19  Vict,  c,  122,  which  authorises 
the  commissioners  to  sell  the  structures  if  an 
owner  refuses  or  neglects  to  pay  the  expenses  of 
reinstatement : — Held,  that  these  expenses  con- 
stituted a  charge  on  the  property,  and  that  their 
repayment  was  a  proper  application  of  the 
proceeds  of  other  landLs  devised  to  the  same 
uses,  and  taken  under  the  Lands  Clauses  Act. 
Darts,  Ex  parte,  3  De  G.  fc  J.  144  ;  4  Jur.  (N.S.) 
1029. 

3.  Appoetionment. 

Discretion  of  Loeal  Authority— Paving.] — ^The 
Apportionment  of  the  expenses  of  paving  new 
streets,  under  18  &  19  Vict,  c,  120,  s.  106,  and 
25  &  26  Vict.  c.  102,  s.  77,  by  a  vestry  or  district 
board  is  in  the  absolute  discretion  of  such  vestry 
or  district  board,  and  not  subject  to  any  appeal 
or  review  whatever.  Nishet  v,  Oreenwioh  Board 
of  Works,  44  L.  J.,  M.  C.  119  ;  L.  R.  10  Q.  B. 
465  ;  32  L.  T.  762  ;  24  W.  R.  223. 

The  principle  upon  which  the  expenses  of 
paving  a  new  street  have  been  apportioned 
amongst  the  adjoining  owners  pursuant  to  the 
Metropolis  Management  Acts,  cannot  be  ques- 
tioned before  any  tribunal.  Davis  v.  Oreenwioh 
Board  of  Works,  64  L.  J.,  M.  C.  267;  [1896] 
2  Q.  B.  219  ;  14  R.  562  ;  72  L.  T.  674  ;  59  J.  P.  517 
— C.A. 

An  apportionment  by  a  vestry  or  district 
board  of  the  expenses  of  paving  a  new  street 
under  s.  77  of  the  Metropolis  Management 
Amendment  Act,  1862,  is  not  invalid  by  reason 
of  its  being  at  a  higher  rate  in  the  case  of  one 


piece  of  land  abutting  on  the  street  than  in  the 
case  of  another.  Such  an  apportionment,  on  the 
true  construction  of  the  section,  need  not  be  made 
on  any  uniform  principle,  but  is  in  the  absolute 
discretion  of  the  vestry  or  board,  and  can  only 
be  questioned  on  the  ground  of  want  of  good 
faith.  Stoteshury  v  St,  Giles,  CamherweU,  57 
L.  J.,  M.  C.  114  ;  59  L.  T.  493 ;  53  J.  P.  5. 

An  apportionment  by  a  local  authority  of  the 
expenses  of  paving  a  new  street  under  s.  77  of  the 
Metropolis  Management  Amendment  Act,  1862, 
is  not  invalid  by  reason  of  its  being  at  a  higher 
rate  in  the  case  of  one  piece  of  land  abutting  on 
the  street  than  in  the  case  of  another.  Such  an 
apportionment  is  in  the  absolute  discretion  of  the 
local  authority,  and,  so  long  as  it  is  made  bon4 
fide,  neither  the  magistrate  nor  the  court  has 
jurisdiction  to  interfere.  Stoteshury  v.  Vestry  nf 
St,  Giles,  CamhenoeU  (57  L.  J.,  M.  C.  114), 
approved.  Metropolitan  District  Ry,  v.  Fulham 
Vestry,  65  L.  J.,  Q.  B.  29 ;  [18951  2  Q.  B.  443  ; 
14  R.  685  ;  73  L.  T.  330 ;  44  W.  R.  63 ;  59  J.  P. 
679— C.  A. 

A  district  board  of  works  paved  a  new  street 
under  s.  105  of  the  Metropolis  Management  Act, 
1855,  and  apportioned  the  expenses  among  the 
adjoining  frontagers;  upon  proceedings  being 
taken  against  one  owner  for  the  amount  appor- 
tioned : — Held,  that  the  magistrate  was  bound 
to  admit  evidence  in  order  to  ascertain  whether 
the  whole  of  the  expenses  had  been  inciirretl  in 
respect  of  "paving"  work.  Reg.  v.  Marshnm^ 
61  L.  J.,  M.  C.  52  ;  [18921  1  Q.  B.  371  ;  65  L.  T. 
778  ;  40  W.  R.  84  ;  66  J.  P.  164— C.  A. 


Bepain  of  Bead  or  Way  not  being  a 


Street.] — In  executing  works  of  repair  on  a  road 
or  way  not  being  a  street,  under  the  provisions 
of  s.  3  of  the  Metropolis  Management  Amend- 
ment Act,  1890,  the  vestry  or  district  board  are 
the  sole  judges  as  to  the  necessity  for  such  works. 
Reg.v.  3/rtr*Aaw([1892]  IQ.B.  371)  distinguished. 
Stroud  V.  Wandsioorth  District  Board  of  Works, 
63  L.  J.,  M.  C.  88  ;  [1894]  2  Q.  B.  1  ;  9  K. 
194  ;  70  L.  T.  190  ;  42  W.  R.  365  ;  58  J.  P.  652— 
C.A. 

Houses  on  both  Sides  of  a  Street — ^Invalid 
Apportionment.]— By  18  &  19  Vict  c.  120,  s.  105, 
and  25  &  26  Vict.  c.  102,  s.  77,  the  costs  of 
paving  a  new  street,  under  the  compulsory 
powers  of  the  former  act,  are  payable  by  the 
owners  of  the  houses  forming  and  of  the  land 
abutting  upon  such  street,  and  are  to  be  appor- 
tioned by  the  vestry  or  district  board  of  works. 
By  the  interpretation  clause  of  the  latter  act  the 
expression  "new  street"  is  to  include  a  part  of  any 
such  street.  Buildings  and  land  belonging  to 
the  guardians  of  a  union  abutted  upon  a  new 
street  which  the  vestry  directed  to  be  paved 
over  half  its  breadth  only  ;  the  jicirt  paved  being 
that  nearest  the  guardians^  premises.  The  vestry 
apportioned  the  whole  costs  of  the  paving  upon 
the  houses  forming  the  guardians*  side  of  the 
street,  omitting  those  on  the  other  side  : — Held, 
that  the  apportionment  was  invalid,  and  that 
the  owners  of  the  houses  on  both  sides  of  the 
street  ought  to  have  been  charged.  Mile  £lnd 
Vestry  v.  WhiteeJuipel  Union,  46  L.  J.,  M.  C. 
138 ;  'l  Q.  B.  D.  680 ;  35  L.  T.  354 ;  24  W.  R. 
719— C.  A. 


Flagging  Footway.] — ^The  expenses  of 

flagging  a  footway,  under  s.  1  of  the  Metropolis 
Management  Act  (1862)  Amendment  Act,  1890, 
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are  to  be  borne  by  the  owners  of  land  or  houses 
on  both  sides  of  the  road  or  street  in  which  the 
footway  is  sitnate.  Where  the  footway  does  not 
extend  the  whole  length  of  the  street,  or  where 
only  a  part  of  it  is  paved,  the  liability  is  limited 
to  the  owners  (on  both  sides  of  the  road)  of 
houses  or  land  bounding  or  abutting  on  that 
section  of  the  street  which  contains  the  footway 
or  part  of  the  footway  which  has  been  or  is 
about  to  be  flagged.  Paddijtgton  Vettry  t. 
North  Metro]M)litan  Rij.  and  Canal  Co,,  63  L.  J., 
Q.  3.  316  ;  [1894]  1  Q.  B.  633;  10  K.  41 ;  42 
W.  R.  223  ;  68  J.  P.  413. 

Streets  JTew  and  Old.] — S.  was  the  owner  of  a 
piece  of  land  upon  which  streets  had  been  laid 
out  since  the  7th  of  August,  1862  ;  building  land 
not  belonging  to  him  bounded  and  abutted  upon 
the  ends  of  fdl  the  streets  except  one,  which  ter- 
minated at  a  oemeteiy.  The  district  board  of 
works  laid  down  sewers  in  the  streets  and  appor- 
tioned the  whole  of  the  costs  between  S.,  his 
tenants,  and  the  owners  of  the  cemetery.  Sewer 
rates  had  for  znany  years  been  levied  in  respect 
of  the  houses  upon  his  land,  although  no  sewer 
had  previously  existed  in  the  streets  thereon  : — 
Held,  that  the  word  street  in  25  &  26  Vict.  c. 
102,  8.  53,  included  new  streets  as  defined  by  s. 
112,  as  well  as  old  streets;  thats.  52  did  not 
apply,  and,  therefore,  that  the  apportionment 
was  invalid,  as  it  did  not  provide  that  a  portion 
of  the  costs  of  the  sewers  should  be  defrayed  by 
the  board  out  of  the  sewer  rate  levied  in  their 
district.  Sheffield  t.  Fulluim  Board  of  Works, 
1  Ex.  D.  395. 

Semble,  that  even  if  s.  62  had  been  applicable, 
the  apportionment  would  have  been  invalid, 
since  it  did  not  charge  any  portion  of  the  cost  of 
the  sewers  upon  the  owners  of  the  building  land 
bounding  and  abutting  upon  the  ends  of  the 
streets.    lb. 

Where  a  vestry  by  resolution,  after  declaring 
their  intention  to  construct  a  sewer  in  a  street 
which  was  a  "new  street"  within  s.  112  of 
25  &  26  Vict.  c.  102,  apportioned  the  expense 
among  the  owners  in  the  street,  of  whom  the 
appelant  was  one ;  but  for  five  years  previous, 
sewer  rates  had  been  levied  on  the  occupiers  of 
the  property  therein  : — Held,  that  the  case  was 
within  s.  53  of  the  act  and  that  the  expense  of 
constructing  the  sewer  should  be  divided  as 
therein  mentioned.  tSt,  Giles,  Cambcrwell,  v. 
Wdler,  L.  R.  6  Q.  B.  168,  n. ;  17  W.  R.  973. 

The  Harrow  road  is  an  ancient  road,  and  was 
formerly  under  the  management  of  turnpike 
trustees  and  commissioners  until  1864,  when  the 
vestry  of  the  parish  took  charge  of  it  for  the  first 
time.  The  part  of  the  Harrow  road  eastward  of 
Elgin  road  had  been  built  over  for  many  years. 
In  1866,  a  person  built  a  row  of  houses  called 
Frankfort  terrace,  on  the  side  of  the  Harrow 
road  on  the  part  westward  of  Elgin  road.  No 
sewer  existed  on  that  part  of  the  road,  but 
sewers  rates  had  been  levied  and  paid  in  i-cspect 
of  the  land  adjoining  for  more  than  five  years 
prior  to  1856.  When  Frankfort  terrace  was 
built,  the  parish  constructed  a  sewer  in  that 
part  of  the  road,  and,  upon  its  completion,  the 
yestry  apportioned  the  whole  of  the  expense  of 
it  upon  the  owners  of  the  adjoining  land,  under 
the  Metropolis  Thecal  Management  Amendment 
Act  (25  &  26  Vict.  c.  102),  s.  62  :— Held,  that 
the  vestry  was  right,  and  that  the  road  built 
upon  was  a  new  street  witliin  that  section  ;  and 
that  the  owners  of  the  adjoining  land  were  liable 


to  be  assessed  for  their  respective  portions  of  the 
whole  expense.  Sawyer  v.  PaddingUm  Vestry, 
40  L.  J.,  M.  C.  8  ;  L.  R.  6  Q.  B.  164 ;  23  L.  T. 
662  ;  19  W.  R.  96. 

Held,  also,  that  the  word  "  street "  in  s.  53  did 
not  apply  to  a  new  street  within  s.  52.    lb. 

The  words  "  a  street"  in  s.  53  of  the  Metropolis 
Management  Amendment  Act,  1862  (25  &  20 
Vict.  c.  i02),  include  "new  streets"  as  defined 
by  s.  112,  as  weU  as  old  streets.  In  1872  a  road 
in  the  metropolis  which  had  up  to  that  time 
been  a  turnpike  road  ceased  to  be  a  turnpike 
road  and  became  a  common  highway.  In  1883 
the  vestry  of  the  parish  in  which  the  road  was, 
constructed  a  sewer  and  apportioned  part  of  the 
expense  of  construction  on  the  owner  of  lands 
abutting  on  the  road.  Previously  to  1883  there 
had  been  no  sewer  in  this  part  of  the  road, 
Sewers  rates  had  been  levied  for  five  years  prior 
to  the  1st  January,  1856,  in  respect  of  these 
lands  : — Held,  that  the  case  fell  under  s.  63  and 
not  under  s.  52  of  the  Metropolis  Management 
Amendment  Act,  1862  (25  &  26  Vict.  c.  102)  ; 
that  the  road  was  a  "  street "  within  the  meaning 
of  s.  53  as  defined  by  s.  112  of  that  act,  and  that 
the  lands  were  under  the  proviso  in  s.  63  exempt 
from  apportionment.  St.  (riles,  CaviberwelU  v 
WelUr  (L.  R.  6  Q.  B.  168,  n.)  and  Sheffield  v. 
Fulham  Board  (1  Ex.  D.  396)  approved.  Sawyer 
V.  Paddington  Vestry  (L.  R.  6  Q.  B.  164)  over- 
ruled. St  JohfCs,  Hampstead  v.  Catt^m,  66  L.  J.,. 
Q.  B.  225  ;  12  App.  Cas.  1  ;  66  L.  T.  1  ;  35  W.  R. 
505  ;  61  J.  P.  340— H.  L.  (E.) 

A  road,  formerly  a  turnpike  road,  which  after 
the  turnpike  trust  has  expired  becomes  by  the 
erection  of  houses  on  its  side  a  new  street  within 
the  ordinary  meaning  of  the  words,  is  not  pre- 
vented from  being  a  new  street  within  the 
Metropolis  Management  Acts,  by  the  mere  fact 
that  repairs  to  the  footway  of  a  temporary 
character  have  been  undertaken  by  the  vestry. 
Davis  V.  Greenwich  Board  of  Works,  64  L.  J., 
M.  C.  257  ;  [1895]  2  Q.  B.  219  ;  14  R.  552  ;  72" 
L.  T.  674  ;  69  J.  P.  517— C.  A. 

In  1870  a  road,  which  was  then  an  unpaved 
"  new  street,"  with  houses  and  a  footpath  on  the 
north  side  only  and  vacant  land  on  the  south 
side,  was  paved  to  the  satisfaction  of  the  local 
authority  under  the  provisions  of  s.  105  of  the 
Metropolis  Local  Management  Act,  1855.  The 
expenses  of  such  paving  were  apportioned  upon,, 
and  were  paid  wholly  by  the  owners  of  the  houses 
on  the  north  side,  and  the  vestry  afterwards 
kept  the  whole  of  such  pavement  in  repair,  and 
paid  the  cost  out  of  the  general  rates.  In  1888 
the  owner  of  the  vacant  land  on  the  south  side, 
by  an  arrangement  with  the  vestry  for  widen- 
ing the  road,  set  back  his  fence  thirteen  feet, 
and  dedicated  this  strip,  and  the  vestry  kerbed 
a  new  footpath  seven  feet  in  width  on  the  south 
side,  and  paved  and  metalled  the  remaining 
six  feet,  making  it  uniform  with  the  carnage- 
way  already  paved,  and  they  paid  the  expenses, 
as  well  as  the  expenses  of  the  subsequent  repairs,, 
out  of  the  general  rates.  The  only  part  left 
unpaved  was  the  new  footpath  of  seven  feet,, 
and.  houses  having  been  built  on  the  south  side 
of  this  footpath,  the  vestry  resolved  in  1894  to- 
pave  this  footpath,  being  as  they  said,  a  "  new 
street,"  and  they  apportioned  the  expenses  of 
paving  the  new  footpath  on  the  owners  on  the 
north  side  of  the  road  as  well  as  on  the  owners 
on  the  south  side  : — Held,  that  the  apportion- 
ment was  upon  a  wrong  basis ;  that,  as  in  187(> 
the  whole  breadth  of  the  road  was  completely 
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payed  to  the  satisfaction  of  the  local  aathority 
under  s.  105»  and  as  they  had  exercised  their 
powers  under  the  section  and  compelled  ,con- 
tributioD  from  the  owners  of  the  houses  adjoining, 
they  had  no  jurisdiction  afterwards  to  declare 
this  road  a  *'new  street,"  and  that  the  only 
"  new  street "  was  the  new  footpath  which 
formed  no  part  of  the  old  road,  and  that,  as  the 
houses  on  the  north  side  did  not  abut  on  this 
new  footpath,  the  owners  of  such  houses  could 
not  be  called  upon  to  contribute  to  the  expenses 
of  paving  the  same.  White  v.  IkUhoM  Vettry^ 
74  L.  T.  425  ;  60  J.  P.  327. 

The  respondents  were  the  owners  of  two  plots 
of  land  abutting  on  a  highway  which  had  been 
formed  and  laid  out  in  or  after  the  year  1866. 
In  the  highway  there  were  only  two  houses, 
and  no  new  buUdings  had  been  erected  for  the 
last  twenty  years.  In  1894  the  appellants  paved 
this  particular  road,  and  claimed  from  the  respon- 
dents the  proportion  of  such  expense.  The 
magistrate  dismissed  a  summons  by  the  appel- 
lants to  enforce  same  on  the  ground  that  the 
road  was  not  a  new  street  within  the  meaning 
of  s.  105  of  the  Metropolis  Management  Act, 
1854,  and  s.  77  of  the  Metropolis  Management 
Amendment  Act,  1862  : — Held,  that  the  magis- 
trate was  right.  Battersea  Vestry  v.  Palmer^ 
«6  L.  J.,  Q.  B.  77  ;  [1897]  1  Q.  B.  220  ;  75  L.  T. 
362  ;  46  W.  B.  110  ;  60  J.  P.  774. 

Sewer  for  JTew  Street— What  if.] — In  1867  a 
-sewer  was  built  in  a  street,  formed  since  1862,  of 
some  houses  of  which  G.  was  owner,  at  his 
expense,  under  the  Local  Management  Act,  1867 
<25  &  26  Vict.  c.  102),  s.  44.  In  1875  a  metro- 
politan board  removed  this  sewer,  and  another 
in  the  next  street,  and  constructed  a  new  sewer 
dn  connection  with  the  houses  in  both  streets. 
They  apportioned  the  costs  and  expenses  of  the 
works  upon  the  owners  of  houses  and  land  in  the 
two  sti'eets.  G.  refused  to  pay  his  apportionment, 
and  a  magistrate  dismissed  the  summons  against 
liim : — Held,  that  this  was  not  a  sewer  con- 
structed in  or  for  the  drainage  of  a  new  street 
within  s.  52,  and  that  the  apportionment  was 
"bad.  JFkilham  Board  of  Works  y.  Goodtoifi,  1 
Ex.  D.  400 ;  35  L.  T.  907. 

Time  for  Apportioninent.] — ^The  Metro- 
polis Management  Amendment  Act  (25  &  26 
Vict.  c.  102),  s.  53,  enacts  that,  "where  any 
•sewer  shall  be  constructed  by  any  vestry  or 
district  board  in  a  street  in  which  previously  to 
«uch  construction  there  had  been  no  sewer,  &c., 
but  where  sewers  rates  had  been  levied  pre- 
viously to  such  construction,  the  expense  of 
•constructing  such  sewer  and  the  works  apper- 
taining thereto  shall  be  borne  in  part  only  by 
the  owners  of  the  houses  situate  in  and  of  the 
land  bounding  and  abutting  on  such  street 
respectively,  and  the  amount  to  be  borne  by 
■sucn  owners  shall  be  determined  by  the  vestry 
or  district  board  in  each  particular  case,  and  the 
residue  of  such  expenses  shall  be  defrayed  out  of 
the  sewers  rate,'*  out  there  is  no  limitation  of 
the  time  within  which  the  amount  payable  by 
the  owners  of  such  land  and  houses  is  to  be 
apportioned.  Where,  therefore,  a  sewer  had 
been  constructed  within  the  meaning  of  the 
section  in  1868,  and  no  apportionment  of  the 
Amount  of  the  cost  of  constructing  it,  to  be 
borne  by  the  owners  of  the  houses  in  the  street, 
was  made  until  1876  : — Held,  that  the  appor- 
tionment   was    valid.    Bradley   v.   Oreemoich 


Board  of  WorhSy  47  L.  J.,  M.  C.  Ill ;  3  Q.  B.  D. 
384  ;  38  L.  T.  849  ;  26  W.  B.  693. 

Kew  Street  in  Two  Diatriots —Order  for  ex- 
elosiTe  Management  by  One.] — An  order  of  the 
Metropolitan  Board  of  Works  made  under  18  & 
19  Vict.  c.  120,  s.  140,  and  25  &  26  Vict.  c.  102, 
s.  86,  that  a  new  street  in  more  than  one  parish 
or  district  shall  be  under  the  exclusive  manage* 
ment  of  one  vestry  or  district  board  for  the  pur- 
poses of  paving,  and  the  expenses  payable  by 
each  be  divided  equally  between  the  two  parishes 
or  districts,  is  valid  ;  but  such  order  does  not 
entitle  the  managing  vestry  or  boaitl  to  require 
the  other  vestry  or  ^)ard  to  pay  one-half  of  the 
expenses.  8t.  6Hlee^  Camherwell^  v.  Greenwirh 
Boa/rd  of  Works,  56  L.  J.,  Q.  B.  636  ;  19  Q.  B.  D. 
502  ;  36  W.  B.  126. 

Estimate  of  Ezpensei — ^Evidence  of  Deter- 
mination.] —  A  metropolitan  vestry,  having 
resolved  to  pave  a  new  street,  and  part  of  the 
expenses  being  apportioned  on  the  appellant, 
laid  a  complaint  before  a  magistrate  for  non* 
payment  of  such  apportioned  sum.  An  estimate 
was  given  in  evidence,  signed  by  the  surveyor, 
who  was  not  called  as  a  witness,  but  the  estimate 
had  been  acted  upon  by  the  vestry : — Held,  that 
the  signed  estimate  was  some  evidence  that  the 
surveyor  had  made  it,  and  determined  the 
amount,  and  that  the  magistrate  was  right  in 
enforcing  payment.  Hobman  v.  Greenwich 
District  Board  of  Works,  58  J.  P.  703— C.  A. 

Xistake  of  Clerk— EitoppeL] — G.,  the  owner 
of  houses  abutting  on  a  new  street,  had  a  sum  of 
562Z.  apportioned  as  his  share  of  the  expense  of 
paving.  He  was  summoned  for  the  same,  bnt, 
by  a  mistake  of  the  clerk,  the  sum  was  enterecl 
as  d92Z.,  and  that  sum  was  paid  by  G.  The 
actual  expenses  exceeded  the  estimate,  and  G. 
was  summoned  for  the  balance,  including  the 
amount  Insufficiently  paid: — Held,  that  the 
magistrate  was  wrong  in  treating  the  mistake  as 
an  estoppel,  and  that  G.  was  bound  to  pay  the 
correct  amount.  ^.  Mary,  Islington,  \estry  t. 
Goodman,  58  J.  P.  703. 

4.  Oharffe  on  Propertiea. 

Betterment — ^Valuation — ^lioented  Presdies — 
Takings  and  CoTonanti.] — For  the  purpose  of 
creating  a  charge  on  properties  benefited  by 
improvements  carried  out  in  pursuance  of  the 
London  County  Council  (Tower  Bridge  Southern 
Approach)  Act,  1895,  an  initial  valuation  was 
to  be  made  of  all  the  properties  affected  apart 
from  the  proposed  improvements.  In  making^ 
such  valuation  the  valuer  was  to  assess — first, 
the  site ;  secondly,  the  site  and  buildings ; 
thirdly,  the  separate  value  of  the  owner,  and  of 
every  lessee  having  a  term  of  not  less  than 
twenty-one  years  to  run  at  the  date  of  the 
valuation,  excluding  any  trade  interest.  With 
regard  to  takings  and  payments,  and  tying 
covenants  concerning  licensed  premises  : — Held, 
first,  that  neither  taking.^  and  payments,  nor 
the  tying  covenant,  are  elements  of  the  value 
of  the  site,  and  that  evidence  of  them  should 
not  be  admitted  even  for  the  purpose  of  testing 
the  evidence  of  witnesses  ;  secondly,  that  the 
rule  is  the  same  as  to  takings  and  payments 
when  considering  the  site  and  buildings  ;  but  as 
to  the  tying  covenant  the  valuation  must  be  the 
same  whether  the  tying  covenant  is  considered 
or  not,  as  the  covenant  would  only  affect  the 
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apportionment  between  the  lessor  and  the  lessee ; 
thirdly,  with  regard  to  the  third  part  of  the 
yaloation — ^namely,  the  interests  of  the  owner 
and  all  lessees  haying  twenty-one  years  unexpired 
— the  fact  that  the  house  is  tied  ought  to  be 
considered.  London  County  Council  and  City 
of  ZondonBrewery  Co,,  In  re,  67  L.  J.  Q.  B.  382  ; 
77  li.  T.  468 ;  61  J.  P.  808. 

5.  Pbooeeddtos. 

Before  Jnitieei— Veoetsity  of.]— An  action  will 
not  lie  against  the  owner  or  occupier  of  a  house 
for  the  recovery  of  his  proportion  of  the  expenses 
of  paving  a  street  under  18  &  19  Vict.  c.  120,  but 
recourse  must  be  had  to  the  remedy  pointed  out 
by  s.  225,  viz.  by  a  proceeding  before  two  justices. 
St.  Pancras  Voftry  v.  Batterbury,  2  C.  B.  (N.8.) 
477 ;  26  L.  J.,  0.  P.  243 ;  3  Jur.  (N.8.)  1106. 

Within  what  Time.]~By  18  &  19  Vict.  c.  122, 
8.  73,  all  expenses  incurred  by  the  commissioners 
in  respect  of  any  dangeroas  structure  shall  be 
paid  by  the  owner,  and  being  recoverable  in  a 
summary  manner,  may,  by  s.  103,  be  recovered 
in  manner  directed  by  11  &  12  Vict.  c.  48.  In 
January,  1857,  the  commissioners  took  down  a 
dangerous  structure,  in  pursuance  of  the  18  &  19 
Vict.  c.  122,  and  on  the  30th  April,  1858,  gave 
the  owner  notice  of  the  expenses,  and  demanded 
payment.  On  the  11th  May  a  complaint  was 
laid  before  a  police  magistrate  for  the  nonpay- 
ment of  the  expenses : — Held,  that  the  matter 
of  complaint  was  Uie  nonpayment  of  the  expenses, 
and  therefore  the  six  months  limited  by  11  A;  12 
Vict.  c.  43,  s.  11,  ran  from  the  demand  and 
refusal,  and  not  from  the  completion  of  the  works, 
And  therefore  that  the  complaint  was  in  time. 
LabaZwondiere  v.  Additon,  1  El.  &  £L  41 ;  28 
L.  J.,  M.  C.  25  ;  6  Jur.  (N.s.)  433. 

A  board  of  works  in  the  metropolis  in  June, 
1876,  made  a  sewer  and  apportioned  the  expenses 
among  the  owners  of  lands,  finding  407/.  to 
be  the  sum  due  by  M.,  the  owner  of  certain 
lands.  No  demand  of  the  sum  was  made  on 
M.,  the  owner,  till  the  30th  December,  1878, 
though  the  occupiers  had  been  summoned  for 
)mrt  of  the  sum  and  the  summons  dismissed. 
On  the  14th  May,  1879,  M.  was  summoned 
for  payment  of  the  whole  sum : — Held,  that 
the  six  months  counted  from  the  14th  May, 
1879,  and  not  from  the  notice  of  apportion- 
ment, and  therefore  the  magistrate  properly 
ordered  M.  to  pay  the  same.  Marr  v.  Qreenwicn 
Board  of  Worhs,  44  J.  P.  424. 

Payment  of  Instalment!.]  —  Where    a 

•district  board  have  paved  a  new  street  under 
the  powers  given  by  18  &  19  Vict.  c.  120, 
s.  105,  and  have  accepted  payment  of  the 
amount  apportioned  in  resp^t  of  any  house 
or  premises  by  instalments  spread  over  a  period 
not  exceeding  twenty  years,  summary  pro- 
•ceedings  can  be  taken  to  recover  any  instal- 
ment, provided  the  information  is  laid  within 
fiix  calendar  months  of  the  demand  therefor; 
although  a  previous  application  for  the  whole 
sum  apportioned  may  have  been  made  more 
than  six  months  before  such  information  was 
laid.  Pre9Cott  v.  Nicludion,  60  L.  T.  563;  63 
J.  P.  597. 

Kniianoe  Order — County  Court  Aetion.] 

^-The  limitation  of  six  calendar  months  im- 
posed by  8.  11  of  the  Summary  Jurisdiction 
Act^  1848,  in  respect  of  sunmiary  proceedings 
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before  magistrates,  applies  to  a  county  court 
action  brought  under  s.  11  of  the  Public  Health 
(London)  Act,  1891,  to  recover  the  amount 
of  costs  and  expenses  incurred  in  and  about 
serving  a  notice,  making  a  complaint,  and 
obtaining  and  carrying  into  effect  a  nutsano^ 
order,  and  the  action  must  therefore  be  brought 
within  six  calendar  months  from  the  time  when 
such  costs  and  expenses  were  incurred.  Hamnter" 
smith  Vettry  v.  iowenfeldf  65  L.  J.,Q.  B.  662  ; 
[18961  2  Q.  B.  278  ;  75  L.  T.  182  ;  45  W.  R.  60 ; 
60  J.  P.  600. 

Bight  of  Aetion — Judgment  against  former 
Owner  no  bar.]— The  Metropolis  Local  Manage- 
ment Amendment  Act,  1862,  ss.  77  k  96,  makes 
certain  paving  expenses  recoverable  by  the 
vestry  by  action  from  the  present  or  any  future 
owner  of  premises,  or  from  any  person  who  then 
or  thereafter  occupies  the  premises.  The  vestry 
had  recovered  a  judgment  against  a  former 
owner  of  premises  in  I'espect  of  such  expenses, 
which  remained  unsatisfied: — Held,  that  such 
judgment  was  no  bar  to  a  subsequent  action  for 
the  same  expenses  against  the  occupier  who 
occupied  the  premises  as  tenant  to  a  succeeding 
owner.  Berntondsey  Vestry  v.  Banuey,  40  L.  J., 
C.  P.  206 ;  L.  B.  6  0.  P.  247 ;  24  L.  T.  429  ;  19 
W.  R.  774. 

Appeal  against  Orders— Mode  of.]— When  an 
order  of  the  metropolitan  board  of  works  has 
been  made,  under  18  &  19  Vict  c.  120,  s.  140, 
ordering  that  the  whole  of  a  street  situate  in 
more  than  one  district  should  be  under  the 
exclusive  management  of  one  particular  vestry, 
and  that  vestry  makes  an  order  upon  one  of  the 
other  districts  for  contribution  towards  the 
expenses,  if  the  order  is  good  on  the  face  of  it, 
the  only  mode  of  appeal  open  to  the  district  is 
by  contesting  the  propriety  of  the  assessment  at 
the  audit;  and  the  court,  on  a  return  to  a 
mandamus  ordering  the  payment  of  the  sum 
assessed,  will  not  go  into  the  matter,  but  grant  a 
peremptory  mandamus.  Beff,  v.  Strand  Board 
of  WorJts,  4  B.  &  8.  551 ;  33  L.  J.,  Q.  B.  299  ;  11 
L.  T.  183 ;  12  W.  R.  828— Ex.  Ch. 

Stale  Demand — BoooessiTe  Oeenpier — 8tatat« 
of  Limitations.] — In  1871,  a  metropolitan  vestry 
apportioned  paving  expenses  on  the  then  owner 
of  a  house  and  made  demand,  but  the  sum  waa 
not  paid.  In  1885,  afresh  demand  was  made  on 
W.,  the  new  owner,  and  the  justices  made  an 
order  on  W.,  within  six  months  thereafter : — 
Held,  that  there  was  no  Statute  of  Limitations 
or  other  bar  to  the  recovery  of  the  said  expenses, 
and  that  the  order  was  right  Wortley  y.  St, 
Mary,  Islington,  51  J.  P.  166. 

B.  LLA.BILITY. 

1.  Of  Council. 

a«  To  Actions. 

i.  For  Damages, 

VegUet  of  Duty.]  —  The  Metropolis  Local 
Management  Act  (18  &  19  Vict  c.  120,  s.  125), 
not  o^y  transfers  to  the  vestry  the  duties  of  the 
old  parish  and  of  the  surveyor  of  highways,  but 
also  imposes  certain  specified  duties  created  by 
the  act  In  case  of  nonperformance  of  these 
duties  an  action  for  damages  will  lie  against  the 
vestay.  Holbom  Union  v.  St.  Leonard,  Slutre- 
dUeh,  Vestry,  46  L.  J.,  Q.  B.  36 ;  2  Q.  B.  D.  145  ; 
85  L.  T.  400  ;  25  W.  R.  40. 
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By  s.  125,  Testries  are  required  to  employ  a 
sufficient  number  of  persons,  or  to  contract  with 
any  company  or  persons,  for  removing  all  dirt, 
ashes,  rubbish  and  filth  within  their  parishes. 
The  guardians  of  a  union  were  possessed  of  a 
workhouse  situate  within  the  parish.  The  Testry 
refused  to  remove  from  it  the  dirt,  ashes,  rubbish 
and  filth  there  collected ;  the  guardians  were  in 
consequence  obliged  to  remove  the  same,  and 
thereby  incurred  expense  : — Held,  that  an  action 
was  maintainable  by  them  to  enable  them  to 
recover  from  the  vestry  the  expense  incurred  by 
them  in  removing  the  dirt,  ashes,  rubbish  and 
filth  from  the  workhouse.    lb. 

An  action  lies  against  a  board  of  works  for 
not  keeping  a  sewer  cleaned,  whereby  it  became 
choked  up,  and  the  overflow  therefrom  ran  into 
the  plaintiffs  premises.  Meek  v.  WhUeehapel 
Board  of  Worhi,  2  F.  &  F.  144. 


Statutory  Duty— Penalty.] — ^An  action 


is  not  maintainable  against  a  sanitary  authority 
for  damage  sustained  through  its  neglect  of  the 
statutory  duty  imposed  upon  it  by  s.  29  of  the 
Public  Health  (London)  Act,  1891,  to  remove 
street  refuse.  The  penalty  provided  by  that 
section  for  neglect  of  such  statutory  duty  is  the 
sole  remedy  available  against  such  sanitary 
authority.  Saunders  v.  Ilolhom  DUtriet  Board 
of  Worhf,  64  L.  J.,  Q.  B.  101 ;  [1895]  1  Q.  B.  64 ; 
15  R.  25 ;  71  L.  T.  519 ;  43  W.  R.  26 ;  59  J.  P. 
453. 


Vegligenee  —  Snxreyon  of  Highways.]  —  A 

water  meter,  which  was  the  property  of  a  water 
company  and  used  for  measuring  the  water 
supplied  by  the  company  to  the  defendants,  the 
vestry  of  a  parish,  for  watering  the  streets,  was 
placed  by  the  defendants  in  a  box  of  theirs  sunk 
in  the  footway  of  one  of  the  streets  and  covered 
with  an  iron  flap.  The  defendants  as  such  vestry 
were,  by  s.  96  of  the  Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  the  surveyors  of 
highways,  and  by  s.  116  authorised  to  cause  the 
streets  in  their  parish  to  be  watered.  The  plain- 
tiff, whilst  walking  along  the  street,  stepped  on 
the  iron  flap,  and,  by  reason  of  its  having  been 
worn  smooth,  and  become  slippery  and  dangerous, 
he  feD  and  was  injured.  In  an  action  by  him 
against  the  defendants  for  damages  for  such 
injury : — Held,  that  though  the  defendants  might 
not  be  liable  as  surveyors  of  the  highway  for 
negligence  in  not  keeping  the  iron  flap  in  a  proper 
state,  they  were  in  their  capacity  as  the  authority 
for  watering  the  street,  in  which  capacity  they 
had  placed  the  iron  flap  there.  White  v.  Hindley 
Local  Board  (L.  R.  10  Q.  B.  219)  approved. 
Blachmore  v.  Mile  End  Vestry^  51  L.  J.,  Q.  B. 
496 ;  9  Q.  B.  D.  451  ;  46  L.  T.  869 ;  80  W.  R. 
740  ;  47  J.  P.  62—0.  A. 

A  declaration  alleged  negligence  on  the  part 
of  a  vestry  in  not  repairing  a  common  highway, 
whereby  the  plaintiff  suffered  special  damage  by 
injury  to  his  horse : — ^Held,  that  although  the 
18  &  19  Vict.  c.  120,  transferred  the  duties  of 
surveyors  to  vestries,  yet  it  did  not  put  an  end 
to  the  liability  of  parishes  to  indictment,  and 
therefore  an  action  does  not  lie  against  the 
vestries  for  nonrepair.  Parsims  v.  St.  Matthew^ 
Bethnal  Greeik  Vestry,  37  L.  J.,  C.  P.  62 ;  L.  R. 
3  C.  P.  56 ;  17  L.  T.  211 ;  16  W.  R.  85. 

Of  Workmon.]— By  18  &  19  Vict.  c.  120, 

vestries  are  required  to  execute  the  office  of 
surveyor  of  highways  within  their  parishes ;  and 


if  they  duly  execute  the  same,  and  do  not 
personally  interfere,  they  are  not  liable  to  a 
passenger  for  an  injury  caused  to  him  by  a  heap 
of  paving-stones  having  been  negligently  left  on 
the  road  by  the  workmen  employed  by  the 
acting  surveyor.  Holliday  t.  St.  Leonards, 
Shoreditch  Vestry,  11  C.  B.  (N.S.)  192 ;  30  L.  J.,. 
0.  P.  361 ;  8  Jur.  (N.S.)  79  ;  4  L.  T.  406  ;  9  W.  R. 
694. 


Aeonmnlation  of  Water  firom  a  Bewer.] 

— The  defendants,  under  the  powers  conferred 
upon  them  by  the  Metropolis  Local  Management 
Act,  1855  (18  &  19  Vict.  c.  120),  ss.  135,  136, 
constructed,  and  properly  constructed,  a  sewer 
having  its  outfall  at  Deptford  Creek,  a  little 
above  the  plaintiff's  coal  wharf,  with  water-gates, 
which  it  was  the  duty  of  the  person  in  charge 
of  them  to  open  when  the  water  within  them 
became  eight  feet  deep — a  depth  which  wa» 
reached  only  in  heavy  rainfalls.  On  the  29th  of 
August,  1879,  there  was  an  exceptionally  heavy 
rainfall,  and  it  became  necessary  to  open  the 
water-gates  to  prevent  a  large  district  from 
being  flooded.  This  having  b^n  done,  and  the 
rain  increasing  in  violence,  the  rush  of  water 
from  the  sewer  carried  away  a  portion  of  the 
plaintiffs  wharf,  with  a  barge  moored  thereto 
and  a  quantity  of  coals  deposited  therein  and 
thereon : — Held,  that  the  injury  complained  of 
was  occasioned  by  the  opening  of  the  wuter- 
gates,  and  not  by  the  act  of  God,  and  therefore 
the  defendants  were  prim4  facie  liable  for  the 
damage  done,  within  the  principle  of  JRylands  v. 
Fletclier  (L.  R.  3  H.  L.  830)  ;  but  that,  as  they 
were  a  public  body  acting  in  the  discharge  of  a 
public  duty,  and  as  that  which  happen^l  was 
only  the  inevitable  result  of  what  parliament 
had  authorised  them  to  do,  they  were  not  liable^ 
Dixon  V.  Metropolitan  Board  of  Works,  50  L.  J., 
Q.  B.  772 ;  7  Q.  B.  D.  418 ;  45  L.  T.  312 ;  3<> 
W.  R.  83  ;  46  J.  P.  4. 

When  a  specified  duty  is  imposed  by  statute 
upon  a  public  body,  it  is,  in  the  absence  of 
express  enactment,  to  be  assumed  that  the 
legislature  intended  to  exempt  the  public  body 
from  liability  to  make  compensation  for  alleged 
omissions  to  fulfil  that  duty,  unless  negligence 
can  be  proved  to  exist,  ffammond  v.  St.  Panera^ 
Vestry,  43  L.  J.,  C.  P.  167  ;  L.  R.  9  C.  P.  316  ; 
30  L.  T.  296  ;  22  W.  R.  826.  S.  P.,  Bateman  v. 
Poplar  Board  of  Works,  57  L.  J.,  Ch.  579 ;  37 
Ch.  D.  272  ;  68  L.  T.  720  ;  36  W.  R.  501. 

The  Metropolis  Management  Act,  1856,  s.  72^ 
imposes  upon  vestries  the  duty  of  keeping  the 
sewers  in  their  respective  parishes  properly 
cleared,  cleansed  and  emptied.  An  occupier  of 
a  messuage  in  one  of  these  parishes  received 
injury  from  the  overflow  of  a  sewer ;  the  over- 
flow happened  without  any  default  on  the  part 
of  the  vestry: — Held,  that  the  occupier  could 
not  maintain  an  action  against  the  vestry  for 
the  injury  which  he  had  sustained.    lb. 

Interforenoe  with  River  Bed.] — The  metro- 
politan board  of  works  has  no  power  under  18  &. 
19  Vict.  c.  120,  s.  135,  to  erect  any  works  on  the 
bed  or  soil  of  the  Thames,  without  first  obtaining 
the  consent  of  the  admiralty,  pursuant  to  21  & 
22  Vict.  c.  104,  and  of  the  conservators  of  the 
river  ;  and  consequently  the  board  is  liable  to  an 
action  by  an  owner  of  a  vessel  which  sustains 
damage  from  grounding  upon  a  pile  negligently 
placed  on  the  foreshore  by  a  contractor  employed 
by  the  board.    Brotonlow  v.  Metropolitan  Board 
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ofWorU,  18  C.  B.  (KiL)  768  ;  31  L.  J^  C.  P. 
140  ;  8  Jur.  (N.a)  891 ;  6  L.  T.  187  ;  10  W.  B. 
384.  Affirmed  on  appeal,  16  C.  B.  (K.8.)  546 ;  33 
L.  J.,  C.  P.  233  ;  12  W.  B.  871— Ex.  Ch. 

Bemolition  of  Howe — Seisue  of  lUtorialt.] 
— ^A  party  having  erected  a  building  in  contra- 
vention of  18  &  19  Vict.  c.  120, 8. 143,  a  resolution 
of  a  vestry  was  passed,  directing  their  surveyor 
to  demoUsh  the  portion  wUch  encroached 
beyond  the  line.  The  surveyor  having  taken 
down  the  offending  building,  placed  the  materials 
within  a  hoarding  on  the  carriage  way,  and 
afterwards  remov^  them  to  the  parish  stone- 
yard,  and  detained  them  there  as  a  security  and 
pledge  for  tiie  costs  and  expenses  of  so  taking 
down  the  building,  in  the  bonA  fide  belief  that 
he  was  entitled  so  to  do  under  the  resolution  of 
the  vestry ;  and  the  case  (settled  by  an  arbitrator) 
having  found  that  the  plaintiff  could  not  have 
obtained  the  materials  back  without  paying  the 
costs  and  expenses  : — Held,  a  conversion.  Tear 
V.  Freehody,  4  C.  B.  (njB.)  228  ;  6  W.  B.  520. 

Diiturbanoe  of  Anoient  Xarket.]— The  plain- 
tiffs were,  down  to  1855,  seised  in  fee  of  an 
ancient  market  for  the  sale  of  cattle,  known  as 
Smithfield  Market,  and  were  entitled  to  certain 
tolls  in  respect  of  cattle  exposed  for  sale  in  the 
market.  In  1856,  the  Smithfield  Market  was, 
under  the  authority  of  an  act  of  parliament, 
removed  to  Islington;  but  all  privileges  were 
expressly  preserved  to  the  plaintiffs,  and  it  was 
enacted  that  no  new  market  for  the  sale  of 
cattle  should  be  opened  within  a  distance  of 
seven  miles  from  St.  Paul's  Cathedral,  in  the 
city  of  London.  For  more  than  fifty  years 
before  the  closing  of  Smithfield  Market,  the 
defendants,  or  one  of  them,  had  been  in  posses- 
sion of  a  private  lair  near  to  the  market,  and  in 
1854  the  business  that  had  been  there  carried  on 
was  transferred  to  certain  premises  about  six 
hundred  yards  distant  from  the  Islington  Market, 
and  within  the  distance  of  seven  miled  from  St. 
Paul's  Cathednd ;  lairs  and  receptacles  for  cattle 
were  there  provided,  oontainiiu;  accommodation 
for  about  four  hundred  hea£  Some  of  the 
cattle  were  from  time  to  time  sold  by  the 
defendants  upon  the  premises  between  the 
market  days,  which  were  held  on  Mondays  and 
Thursdays.  Beyond  a  uniform  charge  for  lairage, 
there  was  nothing  in  the  nature  of  a  toll  upon 
sales  effected  by  other  persons  than  the  defen- 
dants; but  where  the  defendants  themselves 
acted  as  salesmen,  they  charged  the  same 
commission  as  if  the  cattle  had  been  sold  in  the 
plaintiffs'  market.  The  cattle  thus  sold  in  the 
interval  between  the  two  markets  would,  if  there 
had  been  no  opportunity  for  sale  between  the 
two  markets,  have  found  their  way  to  and  have 
been  sold  in  the  market  of  the  plaintifb.  From 
time  immemorial  cattle  had  been  sold  in  certain 
lairs  near  Smithfield  Market,  of  which  that 
possessed  by  the  defendants  was  one.  The  defen- 
dants now  claimed  to  have  a  right  either  from 
lost  grant,  prescription  or  otherwise,  to  sell 
cattle  ill  the  manner  described : — Held,  on  the 
above  facts,  that  an  action  was  maintainable 
against  the  defendants  for  a  disturbance  of  the 
phiintiffs'  market.  London  Corporation  v.  Low^ 
49  L.  J.,  Q.  B.  144  ;  42  L.  T.  16 ;  28  W.  B.  250  ; 
44  J.  P.  169. 

ITnder   Building   Acts.] — See  ante,   Pabtt- 

WALL. 

VOL.    IX. 


Bopair  of  Highway  bv  Contraetor— Knowlodgo 
of  Tostry  at  to  Stato  of  Water-pipe.  1— A  vestry, 
acting  as  a  sewer  authority,  laid  down  a  new 
sewer,  and,  in  so  doing,  a  contractor  employed 
by  them  laid  bare  a  wrought-iron  service  water- 
pipe,  which  was  about  two  and  a  half  feet  below 
the  surface.  The  surveyor  of  the  vestry  knew 
that  the  pipe  was  old  and  rusty,  and  likely, 
therefore,  to  become  leaky.  In  filling  in  the 
trench  some  clay  was  put  round  the  pipe,  but 
not  in  such  a  quantity  or  in  such  a  manner  as  to 
prevent  it  from  leaking.  A  few  months  after- 
wards the  pipe  leaked,  and  the  surrounding  clay 
and  earth,  being  thereby  moistened,  gave  way 
under  a  heavily  laden  van,  which  the  plaintiff 
was  driving,  and  the  van  being  overturned  the 
plaintiff  was  thrown  from  it  to  the  ground,  and 
seriously  injured.  Upon  an  action  brought  to 
recover  dainages  from  the  defendants : — Held, 
that  the  vestry  knew,  or  ought  to  have  known, 
the  character  and  condition  of  the  pipe  at  the 
time  it  was  laid  bare  in  constructing  the  new 
sewer,  and  consequently  were  liable  for  negli- 
gence in  not  bavins  taken  special  precautions 
against  its  leaking  thereafter.  Cox  v.  Padding" 
ton  Vestry,  64  L.  T.  566. 

Levelling  Btreot— Siting  into  Cellara— Pro- 
▼enting  Aoeoss  to  ihop— LDjury  to  Trade.  ] — ^A 

corporation  being  authorised  by  act  of  parliament 
to  stop  up  or  level  a  street  for  the  purpose  of  its 
act,  in  the  course  of  operations  wrongfully  cut 
into  the  cellars  of  a  house,  which  were  under  the 
street,  leaving  them  open  and  exposed.  The 
corporation  also,  in  the  course  of  the  works, 
partially  stopped  the  traffic  along  the  street.  An 
injunction  having  been  obtained  restraining  the 
corporation  from  cutting  into  the  cellars,  with  an 
inquiry  as  to  damages  : — Held,  that  although  the 
owner  was  entitled  to  damages  for  the  structural 
^jury  to  his  cellars,  he  was  not  entitled  to 
damages  for  depression  caused  to  his  trade  by 
reason  of  the  difficulty  of  access  to  his  shop,  it  not 
being  shewn  that  the  depression  arose  from  the 
wrongful,  as  distinguished  from  the  authorised, 
act  of  the  corporation.  Bigg  v.  London  Corpora' 
tion,  L.  B.  15  £q.  376 ;  28  L.  T.  336. 

Xaking  Sower  —  Altematiyo  Method  less 
likely  to  eauio  Damage.] — ^An  arbitrator  found 
that  commissioners  of  sewers  had  by  tunnelling 
made  a  sewer  fit  and  proper  to  be  made,  in  a 
workmanlike,  skilful  and  proper  manner  ;  but 
that  the  probability  of  damage  would  have  beeA 
somewhat  less  if  the  sewer  had  been  made  by 
open  cutting  instead  of  tunnelling : — Held,  that 
the  commissioners  were  not  liable  for  an  injury 
to  an  adjoining  building,  occasioned  by  the 
tunnelling.  Qroeen^  Cb.  v.  Downs,  3  Bing.  (N.o.) 
34  ;  3  Sc.  856 ;  2  Hodges,  120  ;  5  L.  J.,  G.  P.  307. 

Taming  out  Street  Lamps — Aeoidont.] — By 
s.  130  of  the  Metropolis  Management  Act,  1855, 
vestries  have  a  discretion  as  to  the  time  during 
which  public  street  lunps  shall  continue  lighted, 
and  when  they  have  bonft  fide  exercised  their 
discretion  in  that  respect  they  are  not  liable  for 
any  accident,  whether  the  result  of  nonf easancs 
or  misfeasance,  caus^  through  the  lights  having 
been  turned  out  at  the  hour  they  have  ordered. 
Young  Y,8t.  Mary' Sy  Islington,  Tertry,  60  J.  P.  821. 

ii.  On  Contracts, 

With  Trustees.] — ^An  action  upon  a  contract 
for  cleansing  the  streets  of  a  parisn,  entered  into 
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by  the  trustees  under  a  local  act,  is  by  yirtue  of 
18  &  19  Vict.  c.  120,  88.  29,  98,  94,  95,  properly 
brought  against  the  district  board.  Annotty, 
Whitechapel  Board  of  Works,  3  C.  B.  (N.8.)  674  ; 
27  L.  J.,  0.  P.  177  ;  4  Jur.  (N.8.)  263 ;  6  W.  R. 
289. 

In  Ck>]itraye]ition  of  Building  Aet.] — A  con- 
tract for  the  erect  ion  of  a  building  in  contravention 
of  the  provisions  of  the  Metropolitan  Building 
Act  of  1865  cannot  be  enforced.  Stevens  v. 
Gourley,  1  F.  &  F.  498 ;  7  C.  B.  (N.S.)  99 ;  29 
L.  J.,  C.  P.  1 ;  6  Jur.  (N.8.)  147  ;  1  L.  T.  33  ;  8 
W.  E.  85. 


iii.  For  Injunction, 

Tettry  repairing  Boad — Breaking  Oas-pipes 
«— Steam  Boiler.] — The  plaintiffs,  a  gas  company, 
having  statutory  powers  to  place  mains  and 
pipes  under  the  highways,  and  a  statutory 
obligation  to  supply  gas  within  the  parish  of  E., 
laid,  prior  to  1872,  certain  pipes  under  certain 
highways  within  the  jurisdiction  of  the  defen- 
dfijits,  who,  being  the  highway  authority  for  the 
district,  were,  by  virtue  of  10  Vict.  c.  34,  18  &  19 
Vict.  c.  120,  and  25  &  26  Vict.  c.  102,  bound  to 
repair  the  highways,  and  empowered  to  pave  and 
alter  the  level  of  streets  under  their  management. 
In  1872  the  defendants  began  to  use  steam 
rollers  of  considerable  weight  for  the  purpose  of 
repairing  the  highways  and  thereby  fractured 
certain  pipes  belonging  to  the  plaintiffs  laid 
under  the  highways  : — Held,  that  the  plaintiffs 
were  entitled  to  an  injunction  restraining  the 
defendants  from  using  any  steam  rollers  in  such 
a  way  as  to  fracture  or  damage  any  pipes 
belonging  to  the  plaintiffs  which  were  properly 
laid  under  the  highways  within  the  jurisdiction 
of  the  defendants.  Gas  Light  and  Coke  Co,  v. 
St.  Mary  Abbott's  Vestry,  54  L.  J.,  Q.  B.  414  ;  15 
Q.  B.  D.  1  ;  53  L.  T.  457  ;  33  W.  R.  892 ;  49 
J.  P.  469— C.  A.    Affirming  1  Cab.  &  E.  368. 

Improper  Expenditnro.] — It  is  illegal  for  a 
vestry  to  spend  moneys  out  of  the  rates  in  an 
agitation  to  induce  persons  taking  water  from 
a  water  company  to  resist  payment  of  a  charge 
for  fixed  baths,  which  has  been  decided  to  be  a 
good  charge.  Att.'Gen.  v.  Camberwell  Vestry, 
63  L.  J.,  Ch.  878 ;  8  B.  627  ;  71  L.  T.  478. 

Individual  Memben   of  Yeitry  made 

Defendants,  for  Pajrment  of  Costs.] — ^A  vestry, 
incorporated  under  the  Metropolis  Management 
Act,  1855,  having  resolved  to  incur  certain 
unauthorised  expenditure,  an  action  for  an 
injunction  was  commenced  by  the  attorney- 
general,  at  the  relation  of  a  ratepayer,  against 
the  vestry  and  the  movers  and  seconders  of  the 
resolution,  passed  by  tlie  vestry  and  some  of 
their  supporters.  On  motion  on  which  the 
individual  defendants  were  unrepresented,  the 
vestry  consented  to  a  perpetual  injunction  with- 
out costs,  and  the  plaintiffs  then  moved  for 
judgment  against  the  individual  defendants  in 
default  of  pleadings,  and  askod  that  they  might 
be  ordered  to  pay  the  costs  of  the  action.  The 
statement  of  claim  did  not  ask  for  costs  against 
the  vestry  : — Held,  that  it  was  irregular  to  make 
the  individual  members  of  the  vestry  defendants 
for  the  sole  purpose  of  making  them  pay  costs, 
and  that  as  no  costs  were  asked  against  the 
vestry  there  was  no  necessity  for  an  indemnity 
to  the  vestry  from  costs  occasioned  to  it  by 


the  individual  defendants  having  led  the  vestry 
astray,  and  that  the  action,  therefore,  must  be 
dismissed  as  against  the  individual  defendants, 
but  without  costs  on  either  side.  Att.'Gen,  t. 
Bermondsey  Vestry,  61  L.  J.,  Ch.  848  ;  46  L.  T. 
852  ;  30  W.  R.  872.  Affirmed,  52  L.  J.,  Ch.  567  ; 
23  Ch.  D.  60 ;  48  L.  T.  445  ;  31  W.  R.  463— C.  A. 

Threat  to  demolish  Eonies  nnlesi  <>wner  eon- 
stmete  Sewer.] — C,  being  owner  of  land  in  a 
parish,  and  wisning  to  build  thereon,  had,  from 
a  misapprehension  of  his  duties  under  the  18  &  19 
Vict.  c.  120,  constructed  a  sewer  in  the  street 
to  the  main  sewer,  at  his  own  expense.  After- 
wards, wishing  to  build  another  street  in  a 
parallel  direction  to  the  former,  he  wrote  to 
the  vestry,  asking  how  they  required  the  pro- 
posed new  houses  to  be  drained.  The  vestry 
required  him  to  continue  the  former  sewer ;  to 
which  he  replied,  that  under  the  act  it  was 
not  incumbent  on  him  to  construct  the  sewer, 
but  only  to  make  drains  from  the  houses  into 
the-  sewer.  The  vestry,  however,  gave  him 
notice  to  discontinue  the  erection  of  the  houses, 
adding  that  they  had  power  to  cause  the  same 
to  be  demolished.  A  bill  was  filed  to  restrain 
the  vestry  from  demolishing,  destroying,  alter- 
ing, or  injuring  the  houses  or  interfering  with 
or  preventing  the  completion  of  them.  An 
interim  order  for  an  injunction  was  granted, 
which,  on  motion  by  consent  for  a  decree,  was 
made  perpetual,  and  the  costs  of  the  suit  were 
ordered  to  be  paid  by  the  vestry.  Clarke  v. 
Paddington  Vestry,  5  Jur.  (N.s.)  138. 

Entry  on  Premises  to  abate  Knisanoe — ^Pre- 
▼ioui  Complaint  to  Jnetiees,  whether  neeesiarj.] 
— See  Tinkler  v.  Wandsworth  District  Board  of 
Works,  1  Giff.  412  ;  3  Jur.  {N.B.)  1292  ;  6  W.  R. 
50  (ante,  col.  1115). 

Xandatory  I^jnnetion — To  oonstract  Foot- 
way.]—S.  was  entitled  to  the  houses  in  Cecil 
and  Salisbury  Streets,  and  to  a  piece  of  low  level 
ground  at  the  south  ends  of  these  streets.  The 
low  level  communicated  by  means  of  two  lanes 
at  the  backs  of  the  streets  with  the  Strand  on 
the  north  side,  and  by  means  of  wharves,  with 
the  river  Thames  on  the  south  side.  In  1862 
the  Thames  Embankment  Act  authorised  the 
construction  of  the  embankment  road  and  of 
the  ornamental  gardens  alongside  of  the  river. 
These  improvements  were  completed  in  1870; 
their  effect  was  to  deprive  the  low  level  ground 
in  question,  and  also  the  two  streets,  of  all  com- 
munication with  the  river  or  with  the  embank- 
ment on  the  south  side.  S.,  as  the  owner  of  the 
depreciate  property,  had  obtained  10,000^.  as 
compensation  assessed  by  an  umpire  :  but  under 
s.  62  of  the  act  of  1862,  S.  vms  entitled  besides 
to  full  and  free  communication  to  the  embank- 
ment road  and  the  river,  and  he  claimed  that 
such  right  belonged  to  him  in  respect  as  well 
of  the  houses  in  Cecil  and  Salisbury  Streets  as 
of  the  low  level  ground,  and  that  the  right  in 
dispute  was  to  a  wheel  or  a  cart-way,  and  not 
to  a  footway  merely.  The  makers  of  the  improve- 
ments had  offered  to  construct  a  convenient  foot- 
way across  the  gardens  to  the  embankment  road, 
but  such  offer  had  not  been  entertained.  A 
wheel  or  cart-way  would  have  seriously  injured 
the  ornamental  gardens:  —  Held,  that  having 
rcpird  to  the  circumstances  of  the  property  in 
1862,  and  to  an  act  of  Geo.  3,  rclative  to  the 
buildings  upon  it,  the  act  of  1862  did  not  reserve 
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sany  right.of  waj,  mach  leas  a  wheel  or  cart-. way, 
to  the  low  level ;  and  that  a  mandatory  injunc- 
tion to  construct  a  convenient  footway  for  the 
•occupiers  of  Cecil  and  Salisbury  Sti'eets  could 
not  be  granted  on  the  state  of  the  pleadings,  or 
an  inquiry  directed  at  that  stage  of  the  suit. 
JSalUhury  {Marquis)  v.  Metropolitan  Board  of 
Works,  21  W.  B.  269. 


Sewage— Adjoining  Districts— Cnttlng 


<off  Commnsioations   already  sanotioned.J  —  A 

nuisance  was  caused  in  watercourses  withm  the 
<listrict  of  the  sanitary  authority  for  B.  by  the 
discharge  of  sewage  from  cesspools  within  the 
•district  of  the  sanitary  authority  for  C,  by  means 
■of  connecting-pipes  laid  with  the  sanction  of 
that  authority,  which  carried  the  sewage  through 
main  pipes  laid  in  private  roads  in  the  C.  dis- 
•trict  to  the  watercourses  in  question : — Held, 
that  the  authority  for  C.  had  not  power  to  stop 
up  or  cut  off  the  communications  between  the 
•cesspools  and  the  main-pipes.  Att,-Gen.  v. 
Clerkenwell  Vestry,  60  L.  J.,  Ch.  788;  [1891] 
3  Ch.  527  ;  65  L.  T.  312  ;  40  W.  B.  185. 

No  action  will  lie  for  an  injunction  to  compel 
the  sanitary  authority  for  C.  to  exercise  their 
statutory  powers  or  perform  their  duties,  and 
therefore  that  the  authority  for  B.  were  not 
•entitled  to  a  mandatory  injunction  to  restrain 
the  authority  for  C.  from  permitting  the  con- 
•tinuance  of  the  nuisance.    lb. 


iv.  Procedure, 

Board,  how  Sued.]— Under  11  &  12  Vict.  c.  112, 
which  enacted  that  the  metropolitan  commis- 
sioners of  sewers  may  sue  and  be  sued  "  in  the 
name  of  the  clerk  for  the  time  being,"  as  explained 
by  12  &  13  Yict.  c.  93,  s.  15,  which  enacted,  that 
the  chief  clerk  to  the  conunissioners  shall  be 
called  the  "secretary,"  and  the  word  "clerk," 
in  any  of  the  acts  relating  to  the  commissioners, 
:shall  Include  "secretary,"  the  commissioners 
must  sue  and  be  sued  in  the  name  of  their 
secretary.  Clements  v.  Pollard,  10  Ex.  817 ;  3 
C.  L.  B.  420. 

Kotice  of  Action— Biparian  Ownen.]  —  The 

provisions  of  25  &  26  Vict.  c.  102,  s.  106,  requiring 
one  month*s  notice  to  be  served  before  instituting 
-any  proceeding  against  the  Metropolitan  Board 
•of  Works  or  any  district  board  in  respect  of  any- 
thing done  or  intended  to  be  done  under  their 
parliamentary  powers,  do  not  affect  the  right  of 
a  riparian  owner,  whose  stream  is  being  poUuted 
by  the  drainage  works  of  a  district  board,  to 
summary  relief  by  injunction.  AU,'Oen.  v. 
Hackney  Local  Board,  44  L.  J.,  Ch.  545  ;  L.  B. 
20  £q.  626  ;  33  L.  T.  244. 

The  authority  over  sewers,  and  the  drainage 
powers  given  by  parliament  to  local  boards,  do 
not  authorise  the  committal  of  a  nuisance  by 
the  boards  in  their  exercise  of  such  powers. 
Ih. 

Third  Party.]— By  25  &  26  Vict.  c.  102, 

■s.  106  no  writ  or  process  shall  be  sued  out 
against  or  served  upon  .  .  .  the  Metropolitan 
Board  of  Works,  or  any  vestry  or  district  board, 
or  their  clerk,  or  any  clerks,  surveyor,  contractor, 
officer,  or  person  whomsoever,  acting  under  their 
or  any  of  their  directions,  for  anyuiing  done  or 
intended  to  be  done,  under  the  powers  of  such 
board  or  vestry  under  the  metropolitan  acts, 
ointil  one  month  after  notice : — Held,  that  the 
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section  intended  only  some  act  done  by  virtne 
of  the  powers  vested  in  the  board  or  vestry  and 
under  their  authority,  and  that,  therefore,  a 
person  who  had  received  notice  from  a  district 
board  to  drain  into  a  sewer,  and  in  doing  so 
committed  a  trespass,  was  not  entitled  to  notice 
of  action.  Boust  v.  Slater,  10  B.  &  S.  400 ;  38 
L.  J.,  Q.  B.  159  ;  20  L.  T.  625. 


Action  for  Injunction.]— Per  North,  J. 


Sect.  106  of  the  Metropolis  Local  Management 
Acts  Amendment  Act,  1862,  which  requires  that 
before  any  proceeding  is  instituted  against  a 
district  board  a  month's  notice  shall  l^  served 
on  them  by  the  person  intending  to  take  the 
proceeding,  does  not  apply  to  actions  in  equity : 
— Per  Lopes,  LJ.  (Cotton  and  Lindley,  L.JJ., 
not  dissenting),  that  that  section  does  not  apply 
to  an  action  for  an  injunction  to  restrain  a 
nuisance.  Bateman  v.  Poplar  Board  of  Works, 
66  L.  J.,  Ch,  149  ;  33  Ch.  D.  360  ;  55  L.  T.  374. 

Kegligence.]— The  plaintiff  was  a  driver 


employed  by  contractors  who  had  contracted 
with  the  defendants,  a  metropolitan  vestry,  to 
provide  them  with  horses  and  drivers  for  their 
carts  used  in  watering  the  streets  under  the 
powers  of  18  &  19  Vict.  c.  120.  The  defendants 
negligently  supplied  a  cart  with  a  defective  axle, 
and  by  reason  thereof  the  plaintiff,  whilst  driving 
the  cart  for  the  purpose  of  watering  the  street, 
was  thrown  off  and  injured : — Held,  that  the 
defendants  were  entitled  to  notice  of  action 
under  25  &  26  Vict.  c.  102,  s.  106,  because  the 
supply  of  the  water-cart  to  the  plaintiff  for  the 
purpose  of  watering  the  streets  was  a  thing 
"  done  or  intended  to  be  done  "  under  the  powers 
of  the  vestry  under  the  act  empowering  them 
to  water  the  streets.  Edwards  v.  St.  Mary, 
Islington,  58  L.  J.,  Q.  B.  165  ;  22  Q.  B.  D.  338  ; 
60  L.  T.  725  ;  37  W.  B.  347  ;  63  J.  P.  180-.C.  A. 

Bufflciency.] — In  a  notice  of  action  served. 


under  s.  106  of  the  Metropolis  Local  Management 
Act,  1862,  upon  a  vestry,  the  description  of  the 
place  where  the  defect  complalnea  of  existed 
should  be  clear  and  explicit :  but  a  discrepancy 
not  calculated  to  mislead,  such  as  a  statement 
that  a  sewer  was  in  S.  sti<eet,  whereas  it  was 
twenty  feet  away  from  the  point  indicated  and 
in  another  street,  is  not  fatal  to  the  notice,  nor 
a  ground  for  nonsuit.  Madden  v.  Ken^jiffton 
Vestry,  61  L.  J.,  Q.  B.  527  ;  [1892]  1  Q.  B.  614  ; 
66  L.  T.  347 ;  40  W.  B,  390 ;  66  J.  P.  471. 


By  Person  sning  at  Incumbrancer  on 


Bates.]  —  Clauses  in  local  act  providing  that 
person  aggrieved  by  the  commissioners  appointed 
to  cariy  it  into  execution,  should  appeal  to  the 
quarter  sessions,  and.  that  twenty-one  days' 
notice  should  be  given  before  any  action  or  suit 
was  commenced  for  anything  done  in  pursuance 
of  the  act,  do  not  apply  to  the  case  of  a  person 
claiming  as  an  incumorancer  of  the  rates  which 
the  act  gave  authority  to  assess  and  levy  and 
instituting  his  suit  in  order  to  give  effect  to  his 
incumbrance.  Brewry  v.  Barnes,  3  Buss.  94 ; 
6  L.  J.  (O.S.)  Ch.  47 ;  27  R.  B.  20. 

b.  For  Compenaaticm. 

Obstruction  of  Light — Ko  Agreement.] — By 

two  acts  of  Geo.  3,  a  vestry  was  empowered  to 
alter  the  levels  of  streets  without  compensating 
those  injured  by  such  alteration.     The  Metro- 
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poliB  Local  Management  Act  eoables  a  vestry  to 
pnrchase  any  right  or  easement  oyer  any  land 
which  may  be  necessary  for  the  execution  of 
works  undertaken  by  them  ;  it  also  incorporates 
the  Lands  Clauses  Act,  1845,  but  ezcluaes  the 
operation  of  ss.  16—68,  being  those  sections 
which  relate  to  ^*  the  taking  of  lands  otherwise 
than  by  agreement";  and  by  s.  247,  it  repeals 
all  acts  which  are  inconsistent  with  it.  The 
yestiy,  in  raising  the  level  of  a  street  under  its 
statutory  powers,  obstructed  the  light  of  and  the 
entrances  to  the  plaintiffs  houses,  and  refused 
to  enter  into  any  agreement  with  him  or  to  pay 
any  compensation : — Held,  that  in  the  absence 
of  any  agreement  between  the  plaintiff  and  the 
vestry,  the  plaintiff  was  not  entitled  to  compen- 
sation, as  s.  68  of  the  Lands  Clauses  Act  was 
not  incorporated;  and  that  the  vestry  was 
actinff  under  the  acts  of  Geo.  8,  which  were  not 
repealed  by  the  Metropolis  Local  Management 
Act.  Baker  v.  /^.  Marylehane  Vestry,  36  L.  T. 
129  ;  24  W.  R.  848. 

Temporary  Obstruotioii.] — ^The  mere  tempo- 
xaiy  obstruction  of  access  to  premises,  though  it 
may  cause  some  inconvenience  and  loss  of  busi- 
ness to  the  occupier,  is  not  a  damage  in  respect 
of  which  he  is  entitled  to  claim  compensation 
under  18  &  19  Yict.  c  120,  ss.  185,  225.  Herring 
V.  Metropolitan  Board  of  Workt,  19  C.  6.  (n.8.} 
510. 

Obstmotion  of  Public  Way.] — ^Where  the 
occupier  of  premises  near  the  Thames  had  been 
used  to  draw  water  from  the  river,  and  to  bring 
barges  to  sf  draw-lock,  as  public  rights,  and 
not  as  rights  attached  to  the  premises,  and  was 
obstruct^  in  the  enjoyment  of  these  rights  by 
the  works  of  the  embankment : — Held,  that  he 
could  not  claim  compensation  under  the  Lands 
Clauses  Act,  1845,  s.  68.  Beg,  v.  Metr^lUan 
Board  of  Works,  10  B.  &  S.  391  ;  38  L.  Jf.,  Q.  B. 
201 ;  L.  B.  4  Q.  B.  858  ;  17  W.  B.  1094. 

Oonstruetion  of  Sewer.] — By  11  &  12  Yict. 
c.  112,  s.  38,  power  is  given  to  the  commissioners 
of  sewers  to  construct  sewers,  and  to  mi^ 
compensation  for  damage  done  thereby,  and 
compensation  was  to  be  made  out  of  rates  to  be 
levied  under  the  act  By  18  ft  19  Vict.  c.  120, 
s.  145,  the  Metropolitan  Board  of  Works  was 
appointed  to  take  the  place  of  the  commissioners 
of  sewers,  and  no  action  against  the  commissioners 
was  to  abate,  but  to  continue  against  the  metro- 
politan board.  By  s.  148,  the  property  of  the 
commissioners  is  vested  in  the  bcwurd,  and  money 
recoverable  from  the  former  is  made  recoverable 
from  the  latter,  and  all  liabilities  which,  under 
11  &  12  Yict.  o.  112,  were  charged  on  or  payable 
out  of  any  rates  levied  thereunder,  are  continued 
in  full  force  and  charged  on  the  district  as 
before.  In  an  action  against  the  metropolitan 
board  for  damage  done  by  the  commissioners  of 
sewers  in  the  construction  of  works  several  years 
before  action : — Held,  that  the  Metropolitan 
Board  of  Works  was  liable.  Pettitoard  amd 
Metropolitan  Board  of  Works,  In  re,  19  C.  B. 
(N.S.)  489  ;  34  L.  J.,  C.  P.  301 :  11  Jur.  (ir.8.) 
932  ;  12  L.  T.  764. 

The  mere  construction  of  a  sewer  by  the 
Metropolitan  Board  of  Works  does  not  give  the 
owners  of  the  adjacent  lands  a  right  to  compen- 
sation under  the  Sewers  Act  (11  &  12  Vict,  c.  112), 
88.  69  and  70.  Metropolitan  Board  of  Works  v. 
"Metropolitan  My,^  37  L.  J.,  C.  P.  281  ;    L.  B.  3 


C.  P.  619  ;  19  L.  T.  10 ;  16  W.  B.  1117.    And 
oases  ante,  cols.  1097,  et  seq. 

Drainiag  Pond.] — In  a  field,  situate  upon  * 
bed  of  gravel,  there  had  existed  from  time 
immemorial  a  pond,  formed  in  the  gravel  sur- 
face, underlying  which  was  a  natural  basin  of 
clay.  The  pond  was  the  result  of  the  percolation 
of  water  from  the  adjoining  high  lands  into  the 
gravel,  whence,  being  confined  by  the  substratum 
of  clay,  it  rose  to  the  surface,  and  formed  the 
source  of  a  rivulet  supplying  the  owner's  house, 
garden,  kc.  The  Metropolitan  Board  of  Works, 
in  pursuance  of  their  powers  under  11  ^  12  Yict. 
c.  112,  and  in  order  to  drain  a  district  within  the 
limits  of  their  commission,  constructed  a  sewer 
along  the  highway  at  a  short  distance  ftom  the 
pond,  cutting  through  the  beds  of  day  and 
gravel,  and  thereby  draining  and  diverting  the 
percolating  water,  so  as  to  leave  the  pond  and 
rivulet  permanently  dry: — Held,  that  the  case 
was  to  be  treated  as  though  the  pond  had  never 
been  in  existence,  and.  tluit  the  owner  was  not, 
therefore,  entitled  to  compensation  for  the- 
abstraction  of  the  water.  Be^.  v.  Metropolitan 
Board  of  Works,  3  B.  3c  8.  710  ;  32  L.  J;,  Q.  B. 
105  ;  9  Jut.  (N.8.)  1008  ;  11  W.  B.  492. 

The  Metropolitan  Boaid  of  Works  constructed 
a  sewer  on  the  high  road,  and  the  Lewisham 
District  Board  made  a  branch  sewer  running 
into  it.  The  combined  effect  of  the  two  was,  to 
drain  an  ornamental  pond  and  rivulet  on  the 
adjoining  lands  of  the  plaintiff : — Held,  first, 
that  neither  of  the  boards  was,  in  respect  to  the 
diversion  of  the  water,  to  be  treated  as  clothed 
with  the  rights  or  obligations  of  adjoining  land- 
owners. Stainton  v.  Woolrych,  23  Beav.  225; 
26  L.  J.,  Ch.  300 ;  3  Jur.  (N.8.)  257. 

Held,  secondly,  that  they  had  not  exoeeded 
their  statutory  right,  so  as  to  be  Uable  to  be 
restrained  by  injunction.    Tb. 

Held,  thirdly,  that  if  either  of  the  boards  was 
producing  injury  to  the  plaintiff  by  the  unskilfoL 
or  improper  construction  of  the  sewer,  the  court 
woula  interfere  to  prevent  it.    lb. 

Held,  fourthly,  that  such  not  being  the  case,, 
the  rights  of  the  plaintiff  were  limited  to  a  claim 
for  compensation  under  11  &;  12  Yict.  c.  112, 
s.  50,  and  18  &  19  Yict.  c.  120,  s.  86.    lb, 

OompuUory  Purehaao  of  Lands — ^Kaking  of 
Btroets.]-r-By  certain  local  acts  power  was  given 
to  trustees  to  purchase  land  to  make  a  road, 
paying  the  owners  a  rent ;  land  was  so  acquired 
from  the  plaintiffs*  predecessors,  and  a  rent  pud 
for  it  till  1863  ;  in  that  year,  by  the  Metropolis 
Beads  Act,  1863,  so  much  of  the  road  as  was 
within  any  of  certain  parishes  was  to  be  main- 
tained by  that  parish,  "  and  all  quit  rents  and 
other  outgoings  payable  in  respect  thereof  "to 
be  paid  as  part  of  the  expenses  of  maintaining 
the  same.  Part  of  the  land  acquired  from  the 
plaintifb*  ancestors  was  in  a  parish  : — ^Held,  that 
an  action  lay  for  the  rent,  but  that  only  a  pro* 
portionate  part  of  the  rent  could  be  recovered 
from  the  parish.  Sansom  v.  8t.  Leonard's.  Shore" 
ditch,  38  L.  J.,  0.  P.  286  ;  L.  B.  4  C.  P.  654 ;  18 
W,  B.  40. 

By  an  act  of  1877,  with  which  the  Lands 
Clauses  Act  was  incorporated,  the  Metropolitan 
Board  of  Works  were  authorised  to  effect  certain 
street  improvements,  and  by  s.  6  were  authorised 
to  **  enter  upon,  take,  use,  and  hold  "  any  of  the 
lands  in  the  deposited  plans  and  books  of  refeiv 
ence,  with  the  exception  of  certain  speeified. 
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lands.  By  8l  83,  alter  reciting  that  it  was 
expedient  to  make  proyision  for  the  accommo- 
dation of  such  of  Uie  labouring  clnflnca  as  would 
be  displaced  by  the  improyements,  the  board 
were  directed  to  acquire  or  appropriate  lands, 
and  sell  them  or  let  them  on  ouiloing  lease  for 
the  purpose  of  the  erection  of  suitable  nouses  for 
the  labouring  classes.  And  it  was  proyided  that 
before  the  board  should,  without  tne  consent  of 
one  of  the  secretaries  of  state,  "take  for  the 
purposes  of  this  act"  fifteen  houses  or  more 
occupied  at  the  passing  of  the  act  wholly  or 
partially  by  persons  of  the  labouring  classes, 
they  should  proye  to  the  satisfaction  of  such 
secretary  of  state  that  suitable  accommodation 
had  been  provided  elsewhere  for  the  same 
number  of  persons  as  had  been  accommodated 
in  the  houses  to  be  taken.  The  board  served  on 
the  plaintiff  notice  to  treat  for  the  purchase  of 
more  than  fifteen  houses  belonging  to  him,  which 
were  occupied  at  the  passing  of  the  act  by  the 
labouring  classes.  The  plaintiff  sent  in  his  claim, 
without  prejudice  to  any  question  as  to  the  right 
of  the  board  to  exercise  their  powers  before  com- 
plying with  the  proviso  of  s.  33.  The  board  then 
served  notice  of  their  intention  to  summon  a 
jury.  It  was  admitted  that  the  conditions  of 
the  proviso  had  not  yet  been  complied  with.  The 
plaintiff  brought  his  action  to  restrain  the  board 
from  proceeding  on  their  notices  till  they  had 
complied  with  the  conditions :  —  Held,  by 
Chitty,  J.,  that  the  word  "  take  "  in  the  proviso 
was  not  confined  to  taking  possession,  but  in- 
cluded purchasing,  and  that  tne  board  ought  to 
be  restrained  from  taking  any  steps  to  acquire 
a  title  to  the  land  till  they  had  complied  with 
the  conditions  precedent.  An  injunction  was 
therefore  granted.  But  on  appeal,  held,  by 
Jessel,  M.B.,  and  Bowen,  L.J.  (dissent iente 
Cotton,  L.  J.),  that  as  the  oonditions  precedent 
to  taking  the  plaintiff's  land  were  oonditions 
which  the  board  were  able  and  compellable  to 
comply  with,  the  land  in  question  was  land 
which  the  board  were  "  authorised  to  purchase  or 
take  "  within  the  meaning  of  the  Lands  Clauses 
Consolidation  Act,  1845,  s.  18,  and  that  they 
were  entitled  to  serve  a  notice  to  treat  and  sum- 
mon a  jury.  &»encer  v.  Metropolitan  Board  of 
Works,  52  L.  J.,  Ch.  249 ;  22  Ch.  D.  142 ;  47 
L.  T.  469  ;  31  W.  B.  347—C.  A. 

Held,  by  Jessel,  M.B.,  and  Bowen,  L.J.,  that 
the  prohibition  against  "taking"  the  land  tiU 
the  conditions  had  been  complied  with  did  not 
prohibit  the  board  from  teJdng  before  such  oom- 

Sliance  any  proceeding  prior  to  the  conveyance, 
essel,  M.B.,  giving  no  opinion  whether  they 
were  prohibited  from  taking  a  conveyance  or 
only  ETom  taking  possession,  and  Bowen,  L.J. 
(with  whom  on  this  point  Cotton,  L*J.,  con- 
ourred),  holding  that  the  getting  a  conveyance 
from  the  landlord  without  entering  into  posses- 
sion, came  vrithin  the  meaning  of  the  word 
^*  take  "  : — ^Held,  therefore,  by  Jessel,  M.B.,  and 
Bowen,  L J.  (dissentiente  Cotton,  L.J.),  that  the 
injunction  must  be  dissolved.    Ilf- 


Time    for     Summoning    Jury.]  —  The 


authorities  of  the  city  of  London  seeking  to 
take  property  under  powers  giyen  by  10  £  11 
Vict.  c.  cclxxx.,  respecting  which  they  have 
given  notice  to  treat,  are  bound  to  sununon  a 
jury  within  a  resonable  time  after  receiving  par* 
ticulars  of  the  plaintiff's  claim,  Kor  is  it  any 
reason  for  ref nsmg  or  delaying  to  do  so,  that  the 
plaintiiTs  only  interest  in  the  lands  sought  to  be 


taken  is  a  residue  of  a  few  months  in  an  unex- 
pired  term.  Beg,  y,  London  Corporat'ionf 
Mathew,  Ex  parte,  16  L.  T.  673. 

Aetioa  for  Xaadamiis  to  eompol  Board  to 

ifsno  Warrant  to  Sheriff*— Boolaration,  snfleioney 
of— Votiooto  Treat  given  under  mistaken  belief:] 
— By  57  Geo.  3,  c.  xxix.,  as.  80  &  82  (taken  along 
with  18  ^  19  Vict  c.  120,  a.  90),  the  defendanU 
are  authorised  to  alter,  widen,  &c,  streets,  &xs., 
within  the  parish  and  "if  any  houses,  walls, 
^.,  shall  be  adjudged"  by  them  "to  project 
into,  obstruct,  or  prevent  them  from  so  alter- 
ing, turning,  widening,  ^cc.,  the  said  streets, 
kc,  and  that  the  possession,  occupation,  and 
purchase  of  such  houses,  walls,  kc.,  will  be 
necessary  for  that  purpose "  ;  they  are  to  treat 
with  the  owners  for  toeir  purchase,  and  if  the 
owners  refuse  to  treat  the  vestry  is  empowered, 
and  they  are  thereby  "  required  to  issue  "  their 
warrant  to  the  sheriff  for  having  the  value  of  the 
houses,  &c.,  assessed  by  a  jury.  In  an  action  for 
a  mandamus  to  compel  the  defendants  to  issue 
their  warrant,  a  declaration  which  avers  that 
defendants  had  given  plaintiff  notice  to  treat,  is 
not  bad,  because  it  does  not  allege  that  the  house 
had  been  adjudged  to  project  into,  obstruct,  or 
prevent  defendants  from  altering  the  streets,  or 
that  the  possession,  occupation,  and  purchase  of 
the  house  was  necessary  for  altering,  &c.,  the 
streets.  Birch  y.  8t,  Marylehone  Vestry^  20 
L.  T.  697  ;  17  W.  B.  1014. 

QnsBre,  whether  it  would  not  haye  been  a 
sufficient  reply  to  the  action,  that  the  defendants 
gave  the  notice  to  treat  under  a  mistaken  belief 
in  the  existence  of  the  circumstances  necessary 
to  give  them  power  to  purchase.    2  b. 

The  fact  that  the  yestry  is  a  public  body  does 
not  exempt  them  from  the  obligation  imposed  by 
a  notice  to  treat.    lb. 

The  statute  oontaininff  no  provision  that  the 
owner  or  occupier  should  give  particulars  of  his 
estate  and  interest,  pleas  that  such  particulars 
were  not  given  were  held  bad  on  demurrer. 
lb. 

PaTing—Petitioa  for  Payment  out  of 

Pnrchaso-monoy — Jnrisdiotlon  at  to  Costs.] — 
The  court  of  chancery  has  jurisdiction  under 
s.  89  of  the  Metropolitan  Paving  Act  (57  Oea  3, 
c.  xxix.),  to  order  payment  of  the  costsof  a  petition 
for  payment  out,  and  to  separate  accounts  of  the 
purchase-money  of  houses  taken  by  a  vestry 
under  the  powers  of  the  act  for  the  purpose  ot 
widening  a  street^  Saunders*  Estate,  In  re,  L.  B, 
8  Kq.  681. 

Time  for  Pro^edings.]— The  limitation 

section  (136)  in  57  Geo.  3,  c.  xxix.,  overrides  those 
in  the  various  existing  local  paving  acts.  The 
time  of  oommendng  proceedings,  therefore,  for 
anything  done  under  any  local  paving  act,  is 
confined  to  three  months  from  the  time  of  the 
fact  committed.  Burns  y.  Carter,  5  Bing.  429  ; 
3  M.  &  P.  1 ;  7  L.  J.  (OA)  C.  P.  161. 

— -^  Constmetloa  of  Sewers.] — ^The  commis- 
sioners of  sewers  are  not  entitled  under  57  Geo.  8, 
c  xxix.,  B.  80,  to  adjudge  the  whole  of  a  house  to 
be  "  necessary  "  to  be  taken  for  the  widening  of 
a  street,  and  to  take  in  pursuance  of  such 
adjudication — ^when  in  fact  only  a  portion  of 
the  house  physically  obstructs  such  widening— 
with  the  object  of  reselling  the  remainder  of  the 
house  at  an  increased  price,  and  so  enabling  » 
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scheme  for  widening  the  street  to  be  carried  out, 
the  "  necessity  "  contemplated  by  the  act  being 
a  purely  physical  necessity.  The  right  of  pre- 
emption given  by  s.  96  of  the  same  act  to  the 
persons  from  whom  lands  have  been  purchased 
under  the  powers  of  the  act,  is  not  taken  away 
by  14  &  15  Vict.  c.  91,  s.  54.  Thomas  v.  Daw^ 
(L.  R.  2  Ch.  1)  and  Galloway  y.  London  Orr- 
Juration,  (L.  B.  1  H.  L.  34)  distinguished.  Cfard 
Y.  Sewers  Commissumers^  49  L.  T.  325. 


Xxpeniei — ^Interim  Inyestmenti.] — The 


court  has  jurisdiction,  under  ss.  84  and  89  of  the 
General  Metropolitan  Paying  Act  (57  Geo.  3, 
c.  zxix.),  to  order  payment  of  the  costs  of  an 
interim  investment  in  consols  (including  the 
costs  of  a  petition  for  the  purpose)  of  purchase- 
money  of  land  taken  by  a  board  of  works  under 
the  powers  of  the  act.  Merceron^  In  re,  47  L.  J., 
Ch.  114  ;  7  Ch.  D.  184  j  38  L.  T.  15  ;  26  W.  R. 
187. 

The  court  will  allow  an  investment  in  metro- 
politan consolidated  stock  (under  34  &  35  Vict. 
c  47,  s.  13)  of  purchase-money  paid  into  court  by 
a  school  board.    Redhead,  In  re,  39  L.  T.  60. 

Abolition  of  Offioe — ^Emolumenti.] — The  ser- 
yices  of  a  clerk  of  the  works  to  paving  commis- 
sioners were  discontinued,  and  he  ceased  to  act 
as  their  clerk.  The  powers  of  the  commissioners 
having  been  determined  in  1856  by  18  &  19 
Vict.  c.  120,  he  applied  for  compensation  for  the 
loss  of  his  office  to  the  district  board  of  works, 
who  rejected  his  application  on  the  ground  that 
he  was  not  an  officer  of  the  commissioners  at  the 
time  of  the  act  coming  into  force.  He  appealed 
to  the  Metropolitan  Board  of  Works,  who  made 
an  order  awiu:ding  compensation  for  the  loss  of 
emoluments  as  such  officer  arising  from  the 
passing  of  the  act: — ^Held,  that  the  question 
whether  he  was  an  officer  or  not  was  necessarily 
within  the  jurisdiction  of  the  Metropolitan  Board 
of  Works  as  a  court  of  appeal.  Meg,  v.  Metro- 
politan Board  of  Works,  8  El.  &  Bl.  529 ;  27 
L.  J.,  Q.  B.  5  ;  4  Jur.  0^.s.)  25. 

The  Metropolitan  Bridges  Act,  1877,  provided 
that  compensation  should  be  paid  to  certain 
officers,  including  clerks,  but  not  including 
solicitors,  of  the  private  companies  or  corpora- 
tions whose  bridges  were  taken  over  by  the 
Metropolitan  Board  of  Works  under  the  act, 
upon  a  scale  to  be  calculated  on  the  basis  of  the 
emolumoits  actually  received  by  them  in  the 
two  years  previous  to  the  passing  of  the  act. 
The  Deptford  Creek  Bridge  was  taken  over  by 
the  board,  and  thereby  the  plaintiff,  who  had 
been  clerk  to  the  Deptford  Creek  Bridge  Com- 
pany, lost  his  office.  He  had  received  a  salary 
as  clerk,  and  also  payments  for  legal  business 
done  by  him  as  solicitor  for  the  company,  and 
commission  on  the  rents  of  the  company^s  pro- 

S3rty  which  he  received.  The  Deptford  Creek 
ric^  Company  had  by  their  act  power  to 
appoint  a  solicitor  and  receiver  as  well  as  a 
clerk;  they  had  never  appointed  such  officers, 
and  the  legal  business  of  the  company  had 
always  been  done  and  the  rents  received  by  the 
clerk,  who  had  always  been  a  solicitor  : — Held, 
that,  by  the  practice  of  the  company,  these 
duties  had  been  attached  to  the  office  of  clerk, 
and  that  the  plaintifE  was  entitled  to  compensa- 
tion in  respect  of  the  payments  received  for  dis- 
Charging  them  as  part  of  the  emoluments  of  his 
*> ;  but,  as  to  the  payments  for  legal  business 
V  him,  only  in  respect  of  his  proportion  as 


partner  in  the  firm  of  solicitors  of  the  net  profits- 
after  deducting  aU  office  expenses  necessarily 
incurred  in  earning  the  money.  Drew  v.  Metro- 
politan Board'of  Works,  50  L.  T.  138— C.  A. 

Held,  also,  that  the  board  were  not  entitled  to- 
have  the  bills  of  costs  taxed  before  the  amount 
of  compensation  was  assessed,  as  the  bills  had^ 
been  paid  by  the  company  without  taxation. 
lb. 

Proceeding  by  Arbitration— Tiine  for.] — A. 
proceeding  for  settling  by  arbitration  the  amount 
of  compensation  payable  by  the  Metropolitan 
Board  of  Works  in  respect  of  land  and  buildings 
damaged  by  the  sewage  works  of  such  board,, 
under  the  powers  of  their  act,  is  not  a  proceed- 
ing against  the  board  within  25  &  26  Vict.  c.  102, 
s.  106,  which  limits  the  time  for  issuing  process- 
or instituting  any  proceeding  against  such  board 
for  anything  done  under  the  powers  of  the  board' 
under  their  acts.  Delany  v.  Metropolitan  Board 
of  Works,  37  L.  J.,  C.  P.  69 ;  L.  R.  3  C.  P.  Ill  ;. 
17  L.  T.  262  ;  16  W.  R.  137— Ex.  Ch. 


Jnrisdiotion  where  Liability  Disputed.  ]i 


— The  69th  section  of  the  Metropolitan  Com- 
missioners of  Sewers  Act  (11  &  12  Vict.  c.  112), 
which  provides  that  compensation  shall  be  made 
to  persons  damaged  by  the  exercise  of  the  powers 
of  the  act,  and  "  in  case  of  dispute  as  to  amount^ 
the  same  shall  be  settled  by  arbitration  in  the 
manner  provided  by  this  act,"  does  not  give 
jurisdiction  to  proceed  by  arbitration  in  a  case 
in  which  the  commissioners  dispute  their  liability 
to  make  any  compensation.  Beg,  v.  Setoers- 
Qmmissioners,  22  L.  J.,  Q.  B.  234;  1  W.  R. 
286. 

2.  Op  Stjbveyobs,  Contractors,  &c. 

Repairs  by  Contractor  —  Subsequent  Snbsi- 
dance. J — The  defendant,  under  a  contract  with 
the  Metropolitan  Board  of  Works,  opened  a 
public  highway,  not  being  a  turnpike  road,  in  a 
metropolitan  parish,  for  the  purpose  of  con- 
structing a  sewer ;  three  or  four  months  after 
the  work  was  finished  damage  ensued  by  the 
plaintifiTs  horse  stumbling  in  a  hole  in  the  road. 
The  filling  in  of  the  road  had  been  properly  done 
by  the  defendant,-  and  the  hole  was  owing  to  the 
natural  subsidence  of  the  materials  which  some- 
times takes  place  sooner  or  later,  after  such  an 
excavation : — Held,  that  he  was  not  liable  for 
the  damage ;  for  that,  there  being  no  clause  in 
the  Metropolitan  Management  Acts  directly 
applicable  to  such  a  case,  the  obligation  of  the 
defendant,  as  between  him  and  the  public, 
ceased  as  soon  as  he  had  properly  reinstated  the 
road-,  it  being  the  duty  of  the  parish  authoritiea 
to  look  after  the  subsequent  repairs,  whether 
rendered  necessary  by  subsidence  or  ordinary 
wear  and  tear.  Myams  v.  Webster,  8  B.  &  S. 
272  ;  36  L.  J.,  Q;  B.  166  ;  L.  R.  2  Q.  B.  264  ;  Iff 
L.  T.  118 ;  15  W.  R.  619.  Affirmed  on  appeal, 
38  L.  J.,  Q.  B.  31 ;  L.  R.  4  Q.  B.  138  ;  17  W.  R. 
232— Ex.  Ch. 

Delegate  of  Boards- Pnblie  Knisanoe.l — ^A 
district  board  of  works  being  a  public  body 
cannot  delegate  its  powers ;  and,  therefore,  a 
third  person,  though  acting  with  their  licence 
and  imder  the  superintendence  of  their  surveyor, 
cannot  justify  himself  for  acts  creating  a  public 
nuisance,  although  the  acts  so  done  are  within 
their  statutory  powers  and  -would  be  legal  tf 
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done  bj  themselves.  Quaere,  as  to  the  oonstmc- 
tion  of  21  &  22  Vict.  c.  104,  b.  24.  Head  y. 
Bttsh,  18  W.  B.  651. 

Ck>atraet  with  Owner  of  Premisei.] — The 
owner  of  premises  within  18  &  19  Vict.  c.  120, 
was  authorised  under  s.  77,  to  make  a  drain 
from  his  house  into  one  of  the  public  sewers. 
He  employed  a  contractor  to  do  the  work,  and 
in  the  course  of  doing  it  a  trench  was  cut  across 
the  public  footway,  which  was  afterwuds  in- 
sufficiently reinstated,  and  in  consequence  a 
party  sustained  an  injury: — Held,  that  the 
owner  of  the  premises  a^  well  as  the  contractor 
was  liable,  by  reason  of  the  statutory  duty  cast 
on  the  owner  to  reinstate  the  highway  properly. 
6hay  v.  Pullen,  5  B.  &  S.  970  ;  34  L.  J.,  Q.  B. 
266*;  11  L.  T.  569  ;  18  W.  R.  257— Ex.  Ch. 

Held,  also,  that  the  penalty  imposed  by  s.  Ill 
was  cumulative,  and  did  not  take  away  the 
right  of  action.    lb, 

Ii^nry  to  Premises— Damages  or  Ck>mpensa- 
tion.] — If  in  carrying  out  the  working  of  a 
sewer  authorised  to  h&  made  by  18  &.  19  Vict. 
c.  120,  s.  135,  due  and  proper  care  is  not  used, 
and  in  consequence  of  tne  want  of  such  due  and 
proper  care  damage  is  done  to  property,  the 
owner  of  such  property  is  entitled  to  bring  an 
action,  and  is  not  put  to  his  compensation  under 
ss.  135,  225.  Clothier  v.  Webster,  12  C.  B.  (N.B.) 
790 ;  31  L.  J.,  C.  P.  316  ;  9  Jur.  (N.8.)  281  ;  6 
L.  T.  461 ;  10  W.  R.  624. 

Kotiee  of  Aotion — Persons  Entitled  to.] — If 
an  act  of  trespass  complained  of  was  done  with 
a  bonA  fide  intention  to  pursue  the  directions  of 
ihe  former  Building  Act,  14  Geo.  8,  c.  78,  though 
not  justified  by  it,  the  defendant  was  entitled  to 
notice  of  action.  Welle  y.  Oddy,  2  C.  M.  &  R. 
128,  184 ;  7  Car.  &  P.  22 ;  1  Gale,  137 ;  5  Tyr. 
725  ;  3  D.  P.  C.  799  ;  4  L.  J.,  Ex.  149. 

By  18  k  19  Vict.  c.  122,  s.  108,  no  writ  or 
process  shall  be  sued  out  against  any  district 
surveyor,  or  other  person  for  anything  done  or 
intended  to  be  done  under  the  provisions  of  the 
act  until  one  month  after  notice ;  and  every  such 
action  shall  be  brought  within  six  months  after 
the  accrual  of  the  cause  of  action.  By  s.  83  (8) 
a  building  owner  hsis  a  right  to  cut  into  any 
party  structure* upon  condition  of  making  good 
all  damage  occasioned  to  the  adjoining  premises 
by  such  operation.  By  s.  94,  a  building  owner 
who  fails  to  make  good  any  damage  he  may 
occasion  to  adjoining  premises  by  works  author- 
ised to  bo  executed  by  him  incurs  a  penaJty  not 
exceeding  201.  for  each  day  during  which  such 
failure  continues.  The  defendant  in  fulfilling  a 
contract  with  a  building  owner  to  build  a  house 
adjoining  a  house  of  the  plaintiff,  so  negligently 
dug  the  ground  for  the  foundation  of  the  house 
about  to  be  built,  and  underpinned  the  party- 
wall,  that  the  plaintiffs  house  was  injured : — 
Held,  that  the  words  "other  person,"  in  s.  108, 
included  only  official  persons  discharging  official 
duties  cast  upon  them  by  the  act,  or  persons 
doing  some  act  in  respect  of  which  they  were 
performing  or  intending  to  perform  a  statutory 
duty,  and  that  the  defendant  therefore  was  not 
entitled  to  notice  of  action  under  that  section. 
Williame  v.  Golding,  1  H.  &  R.  18  ;  36  L.  J., 
C.  P.  1  ;  L.  R.  1  C.  P.  69  ;  11  Jur.  (»A)  962 ;  13 
L.  T.  291 ;  14  W.  R.  60. 

A  contractor  employed  by  the  Metropolitan 
Board  of  Works  to  enlarge  a  sewer  running  into 


a  tidal  creek,  erected  a  dam  in  the  sewer,  the 
water  above  which  was  removed  by  pumping. 
Owing*  to  his  negligence  in  not  working  the 
pumps,  the,  sewage  flowed  back  into  the  pl^- 
tiffs  premises  and  injured  them.  No  notice  had 
been  given  to  the  contractor  before  commencing 
the  action : — Held,  that  the  injury  was  occa- 
sioned by  acts  "  done  or  intended  to  be  done 
under  the  powers  of  the  Metropolitan  Board  of 
Works,"  within  the  26  &  26  Vict.  c.  102,  s.  106  ; 
and  that  he,  therefore,  was  entitled  to  a  notice 
of  action.  Potdeum  v.  Thirst,  36  L.  J.,  C.  P. 
225  ;  L.  R.  2  0.  P.  449  ;  16  L.  T.  324  ;  15  W.  R. 
766. 

Person  ereoting  TTrisal  by  Direotion  of 

Vestry  Offloer-rAnthority  of  Offloer.] — By  tho 

directions  of  an  officer  of  a  vestry,  the  defendant 
in  the  honest  belief  that  such  officer  was  author- 
ised to  give  such  directions,  erected  a  urinal  on 
the  wall  ^  of  the  plaintiff,  such  a  work  being 
within  the  powers  of  the  vestry  under  18  &  19 
Vict.  c.  120,  s.  88.  The  officer  had  no  express 
orders  to  do  the  work,  but  the  parish  afterwards 
paid  the  expenses  of  it : — Held,  that  the  defen- 
dant was  a  person  within  the  meaning  of  25  &  26 
Vict.  c.  102,  s.  106,  entitled  to  notice  of  action. 
Chambers  v,  Beid,  13  L.  T.  703 ;  14  W.  R.  370. 

Held,  also,  that  the  words  in  25  &  26  Vict, 
c.  102,  8. 106,  "their  or  any  of  their  directors** 
are  not  to  be  limited  to  the  "  board  or  vestry," 
but  to  be  extended  to  the  words  following, 
**  clerk,  surveyor,  contractor,  officer,"  &c.    lb, 

Kegllgenoe.] — The  defendant  was  a  con- 
tractor engaged  in  making  a  sewer  for  a  vestry ; 
one  of  his  men  who  was  employed  to  take  care 
of  a  horse  and  cart,  and  who  had  no  right  to  go 
home  to  dinner  or  leave  the  horse  and  cart,  took 
them  to  his  house  and  left  them  outside  while  he 
dined.  The  horse  ran  off  and  damaged  the 
plaintiffs  railings : — Held,  first,  that  there  was 
evidence  to  warrant  the  jury  in  finding  that  the 
man  w'bs  in  the  defendant's  employ  at  the  time 
of  the  negligence  and  accident.  Whatman  v. 
Pearson,  37  L.  J.,  0.  P.  156  ;  L.  R.  3  0.  P.  422  j 
18  L.  T.  290 ;  16  W.  R.  649. 

Held,  secondly,  that  the  defendant  was  not 
entitled  to  notice  of  action  under  25  Sc  26  Vict, 
c.  102,  s.  106.    lb, 

Aotions  within  Three  Xontlis.]^The  14  Geo.  3, 
c.  78,  s.  100,  limited  actions  to  bo  brought  within 
three  months.  A.  had  begun  to  build  a  party- 
wall,  partly  on  the  soil  of  B.,  more  than  three 
mohths  before  the  action,  but  had  not  completed 
it  till  within  that  time: — Held,  that  B.  might 
recover  for  such  part  of  the  trespass  as  was 
committed  within  the  time  limited  ;  but  that,  if 
nothing  had  been  done  within  the  three  months, 
he  must  have  brought  ejectment<.  JVctter  v. 
Simpson^  6  Car.  &  P.  51. 

J.  R. 
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L  WHAT  ARE   MINERALS. 

Treeftoae.] — In  a  conveyance  of  land  in 
Northumberland,  a  reservation  was  made  to 
the  grantor  of  all  "  mines  or  seams  of  coal,  and 
other  mines,  metals  or  minerals,"  under  the 
land  granted,  with  Ubertj  to  dig,  bore,  work, 
lead,  and  carry  away  the  same,  and  to  make  pita, 
dec. : — Held,  that  the  term  '^  minerals  "  included 
freestone,  but  that  the  grantor  had  liberty  only 
to  get  the  freestone  by  underground  mining,  and 
not  by  working  in  an  open  quarry.  Bell  t. 
Wilson,  35  L.  J.,  Ch.  337 ;  L.  R.  1  Ch.  303 ; 
12  Jur.  (B.8.)  263 ;  14  L.  T.  115  ;  14  W.  R.  493. 

Blate.] — A  testator  bequeathed  to  his  wife  all 
shares  in  mines  of  which  he  should  die  possessed. 
At  the  date  both  of  the  bequest  and  of  his  death 
he  was  possessed  of  shares  in  a  Welsh  ^te 
company,  but  other  than  these  of  no  shares  in 
mines.  The  slate  worked  by  this  company  had 
at  first  been  obtained  by  open  quarrying,  but  for 
several  years  back  the  excavations  in  the  stratum 
had  become  so  steep  as  to  make  it  necessaiy  to 
cany  on  the  works  by  means  of  ordinary  under- 
ground mining  operations.  The  slate  works  were 
rated  to  the  relief  of  the  poor,  whereas  mines 
are  exempt  from  such  rating  : — Held,  that  these 
slate  works  came  under  the  definition  of  a  mine, 
such  definition  depending  upon  the  mode  of 
working,  and  not  upon  the  material  obtained 
from  the  mine ;  and  that  the  intention  of  the 
testator  being  also  regarded,  the  shares  passed 
under  the  bluest.  Cleveland  v.  Meyrwk,  37 
L.  J.,  Ch.  125  ;  17  L.  T.  238  ;  16  W.  R.  104. 

Btone.] — ^A  canal  company  was  empowered  by 
act  of  parliament  to  prevent  the  owners  of  land 
adjoining  the  canal  from  workiug  the  mines  and 
minerals  within  ten  yards  of  it,  bat  was  required 
to  give  compensation  for  stopping  any  such  work- 
ings : — Held,  that  stone  used  for  mending  road&, 
and  worked  by  quarrying  from  the  surface,  was 
within  the  description  of  mines  and  minerals. 
Midland  By.  v.  CheckUy,  36  L.  J.,  Ch.  380; 
L.  R.  4  Eq.  19  ;  16  L,  T.  260  ;  15  W.  R.  671. 

Stones  got  from  quarries  are  minerals.  MtehU' 
thtoait  V.  Winter,  6  Ex.  644  ;  20  L.  J.,  Ex.  813. 

Granite— Open  Working.] — By  an  incloeure 
act  passed  in  1812,  certain  common  lands  in 
Wales  were  allotted,  an  allotment  being  made 
to  the  king  as  lord  of  the  manor  in  respect  of  his 
right  to  the  soil.  The  act  gave  the  commissioners 
of  woods  and  forests  the  right  to  sell  the  allot- 
ment made  to  the  king,  subject  to  the  rights  of 
the  king  to  the  "mines,  ores,  minerals,  coal, 
limestone,  or  matter  whatsoever,"  in  or  under 
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tbe  tame ;  and  contained  a  proviao  reserving  to 
the  king  hiE  rights  to  any  **  mines,  ores,  minerals, 
<coal,  limestone,  or  slate  *'  in  the  common  land,  and 
All  rights  and  royalties  prerionslj  belonging  to 
the  king,  and  gave  a  right  of  compensation  to 
the  owners  of  the  land  for  any  damage  done  in 
<liggingf  raising  and  carrying  away  snch  mines, 
^tc. : — Held,  thnt  the  word  **  minerals  **  included 
j^nite,  and  (Fry,  L.J.,  doubting)  that  the  crown 
was  entitled  to  win  the  granite  by  open  work- 
ings. Att.-Oen,  T.  WeUh  Oranite  Co^  36  W.  B. 
•617— C.  A. 

.  limestone.]— In  an  agreement  for  a  partition 
of  lands,  and  in  the  deeds  carrying  out  the 
agreement,  the  mines  of  lead  and  coal,  and  other 
mines  and  minerals,  were  excepted;  and  in 
another  part  of  the  deed  it  was  agreed  that  the 
profits  of  the  mines  excepted  should  be  taken 
between  the  parties  according  to  their  respective 
estates  : — Held,  that  minerals  meant  substances 
•of  a  mineral  character  which  could  only  be  worked 
by  means  of  mines  as  distinguished  from  quarries, 
4uid  that  limestone  quarries  out  of  the  surface 
were  not  within  the  exception.  DarvUl  y. 
Hoper,  3  Drew.  294 ;  24  L.  J.,  Ch.  779  ;  8  W.  R. 
467. 

'*  Minerals  "  in  ss.  77  and  78  of  the  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20), 
includes  minerals  which  are  got  by  open  quarry- 
ing. Limestone  is  a  minertd  within  the  same 
-sections.  Midland  By,  y.  Rahi'Mon,  59  L.  J., 
Ch.  442 ;  15  App.  Cas.  19  ;  62  L.  T.  194  ;  88 
W.  R.  577 ;  64  J.  P.  580— H.  L.  (E.) 

In  a  fee-farm  grant  of  lands  with  the  appurte- 
nances, reserving  to  the  grantor  all  mines  and 
minerals : — Held,  that  beds  of  limestone  are 
included  in  the  definition  of  '*  mines  and  mine- 
rals," whether  got  by  quarrying  or  surface  work- 
ing. Hext  V.  Gill  (L.  R.  7  Ch.  699"),  considered 
4ind  approved.  I^ihboume  v.  Hamilton^  26  L.  R. 
Jr.  483—0.  A. 

Coprolites.] — Coprolites  beneath  the  surface  of 
41  copyhold  tenement  are  minerals.  Att-Oen.  v. 
Tomline,  46  L.  J.,  Ch.  664  ;  5  Ch.  D.  750 ;  36  L.  T. 
«84  ;  25  W.  R.  802. 

Caay.]— The  word  '*  mines  "  in  s.  77  of  the 
Railways  Clauses  Act,  1845,  includes  minerals, 
whether  got  by  underground  or  by  open  work- 
ings ;  and  therefore  a  bed  of  day,  on  which  the 
railway  had  been  made,  was  as  a  mine,  excepted 
•out  of  the  conveyance  of  the  land  to  the  railway 
•company,  and  might,  unless  the  company  were 
willing  to  make  compensation  to  the  landowner, 
be  dug  and  worked  by  him.  Midland  My,  v. 
Sdunehtoood  Brick  and  Tile  Co.y  51  L.  J.,  Ch. 
778 ;  20  Ch.  D.  552  ;  46  L.  T.  301  ;  30  W.  R.  640. 

Clay  is  a  mineral  within  the  meaning  of  s.  77 
•of  the  Railways  Clauses  Act,  1845.  L<menu>re\7, 
Tivert(^n  and  North  Decon  By.,  51  L.  J.,  Ch.  670  ; 
-22  Ch.  D.  25  ;  47  L.  T.  151  ;  30  W.  R.  628. 

Sect.  18  of  the  Waterworks  Clauses  Act,  1847, 
provides  that  **the  undertakers  ebaW  not  be 
entitled  to  any  mines  of  coal,  ironstone,  slate,  or 
•other  minerals  under  any  land  parchased  by 
them."  The  appellants,  by  virtue  of  the  act  and 
a  conveyance  cootaining  a  reservation  of  the 
**  whole  coal  and  other  minerals  in  the  land  in 
terms  of  the  Waterworks  Clauses  Act,  1847," 
purchased  from  the  respondent  a  parcel  of  land 
for  the  purpose  of  erectmg  waterworks.  Under 
^e  land  was  a  seam  of  valuable  brick  clay. 


The  respondent  worked  this  clay  in  the  adjoin- 
ing land,  and  having  reached  the  appellants' 
boundary,  claimed  the  right  to  work  out  the 
clay  under  the  land  purchased  by  the  appellants : 
— Held  (Lord  Herschell,  diss.),  that  common 
clay,  forming  the  surface  or  subsoil  of  hmd,  was 
not  included  in  the  reservation  in  the  act,  and 
that  the  appellants  were  entitled  to  an  interdict 
restraining  the  respondent  from  working  the 
clay  under  the  land  purchased  by  them.  OlaS' 
gaw  (^Lord  ProraMC)  ▼.  Faris,  58  L.  J.,  P.  0.  38  ; 
13  App.  Cas.  657  ;  60  L.  T.  274  ;  37  W.  R.  627-* 
H.  L.  (Sc) 

Briok-Xarth  and  Olay.l — A  conveyance  In  fee 
of  land  reserved  ^*  all  mmes  of  coal,  culm,  iron 
and  all  other  mines  and  mineiala  whatsoever 
except  stone  quarries,"  with  power  to  work  the 
same,  and  to  make  roads,  watercourses,  and 
other  works,  through,  over,  or  upon  the  land, 
for  the  purpose  of  raising  and  carrying  away  the 
coal,  culm,  iron,  or  other  minerals,  provided  that 
the  surface  or  soil  of  the  land  snould  not  be 
disturbed  without  the  previous  consent  in  virrit- 
ing  of  the  grantee,  his  heirs  or  assigns,  except 
only  for  the  making,  constructing,  repairing, 
and  using  one  road  only,  and  one  watercourse 
only,  for  all  or  any  of  the  purposes  aforesaid,  the 
grantor,  his  heirs  or  assigns,  doing  as  little 
damage  as  might  be  to  the  surface  of  the  lands, 
and  making  compensation  for  all  such  damage. 
The  defendants  obtained  from  the  owners  of 
the  land  the  right  to  put  down  a  sewer  which 
passed  through  a  bed  of  brick-earth  and  clay. 
The  plaintiff,  as  owner  of  the  reserved  minertds, 
claimed  compensation  for  the  damage  he  had 
sustained  and  might  sustain  by  reason  of  the 
acts  of  the  defencunts,  and  obtained  an  award 
in  his  favour  under  the  Public  Health  Act,  1875. 
In  an  action  on  the  award  : — Held,  applying  the 
rule  of  construction  laid  down  in  Aext  v.  GUI 
(L.  R.  7  Ch.  699),  that,  there  being  nothing  in 
the  context  to  show  that  the  reservation  should 
have  a  more  limited  meaning,  it  included  brick- 
earth  and  clay,  which  were  substances  which 
could  be  got  from  underneath  the  surface  of  the 
earth  for  the  purpose  of  profit ;  that  the  plain- 
tifE,  therefore,  was  owner  of  the  brick-earth 
and  clay,  and  waa  entitled  to  compensation. 
Jersey  (Earl)  v.  Neath  Uni4m^  58  L.  J.,  Q.  B. 
573  ;  22  Q.  B.  D.  666 ;  87  W.  R.  388  ;  63  J.  P. 

A  lease  for  lives  renewable,  and  a  fee  farm 
grant  into  which  it  was  subsequently  converted, 
reserved  all  mines  of  lead,  ore,  tin,  and  other 
minerals,  coal,  and  all  quarries  of  marble,  free- 
stone, limestone,  and  building-stones,  slates,  and 
other  quarries  whatsoever,  ...  as  also  all  marl, 
fuller's  earth,  bogs,  turfs,  mosses,  and  turbaries : 
— Held,  that  brick  clay  lying  about  fifteen  inches 
below  the  surface  was  included  in  the  reserva- 
tion«  Sh{{ftesbury  v.  Wallaoey  [18971  1  Ir.  R, 
381. 

day  and  Sand.] — ^The  Act  of  Settlement  of 
the  Isle  of  Man,  1703,  confirmed  to  the  tenants 
their  customary  estates  of  inheritance,  '*  saving 
always  all  mines  and  minerals,  of  what  kind 
and  nature  soever,  quarries  and  delfs  of  flag^ 
slate  or  stone "  : — Held,  that  a  custom  by  the! 
tenants  to  dig  for  clay  and  sand  did  not  contra- 
vene the  saving  clause,  and  that  such  tenants 
were  entitled  to  dig  for  clay  and  sand.  Att,' 
Gen,  (ItU  of  MaiC)  t.  Mylehreestf  48  L.  J.,  F.  Q. 
36  ;  4  App.  Cas.  294  ;  40  L.  T.  764. 
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II.  RIGHTS  TO. 
1.  Of  Cbowk. 

PaflBing  by  Grant.] — A  grant  by  letters-patent 
by  the  crown  as  lord  of  the  manor  of  "  all  those 
coal  mines  fomid,  or  to  be  found,  within  the 
commons,  waste  grounds,  or  marshes  within  the 
lordship,"  &c.,  with  a  proviso  that  the  grant 
should  be  construed  strictly  against  the  crown, 
and  most  strictly  and  beneficially  for  the  grantee, 
passes  coal  lying  ui^der  the  fpreshore  of  the 
estuary  of  the  River  Dee,  between  high  and  low 
water  marks,  and  forming  part  of  the  manor. 
Att.'Oen,  V.  Hamnier,  27  L.  J.,  Ch.  837  ;  6  W,  R. 
804. 

The  prerogative  right  of  the  crown  to  gold  and 
silver  found  in  mines  wlU  not  pass  under  a  grant 
of  land  from  the  crown  unless  the  intention  that 
it  shall  80  pass  is  expressed  by  apt  and  precise 
words.  Wofllley  v.  Att.-  Gen.  (  Victoria)^  46  L.  J., 
P.  C.  18 ;  2  App.  Gas.  163 ;  36  L.  T.  121 ;  25 
W.  R.  852. 

The  act  for  regulating  the  sale  of  waste  land 
belonging  to  the  crown  in  the  Australian  colonies 
(5  &  6  Vict.  c.  36]i  contains  no  reference  to  the 
rights  of  the  crown  in  theprecious  metals  to  be 
found  under  the  soil : — Held,  that  tiie  statute 
has  not  so  modified  the  common  law  that  a  sale 
of  waste  lands  under  it  must  be  taken  to  include 
a  grant  of  the  gold  and  silver  that  may  be  found 
imder  the  lands  so  sold.    Ih, 

Gold  Hina— Gold  mixed  with  bate  Metals.]— 

The  relaxation  in  favour  of  the  subject  of  the 
royal  prerogative  in  respect  of  royal  mines, 
which  was  effected  by  the  acts  J  Wm.  &  M, 
C.30  and  5  Wm.  &  M.  c.  6,  does  not  apply  to  a 
mine  which  is  worked  simply  as  a  gold  mine, 
even  though  the  gold  is  found  mixed  with  the 
ores  Qf  the  baser  metals  mentioned  in  the  acts, 
if  the  quantity  of  the  baser  metals  is  so  small  as 
to  be  valueless  for  the  purpose  of  working.  In 
such  a  case  the  ancient  prerogative  of  the  crown 
remains  unaffected,  and  the  mine  cannot  be 
worked  by  a  subject,  even  on  his  own  land, 
without  the  licence  of  the  crown.  Att.'  Oen,  v. 
Morgan,  60  L.  J.,  Gh.  126  ;  [1891]  1  Ch.  432  ;  64 
L.  T.  403  ;  39  W.  R.  324—0.  A. 

Right  of  Pre-eny^tion.  ] — In  .cases  to  which 

the  acts  apply  the  crown  cannot  be  qiilled  upon 
to  exercise  the  right  of  pre-emption  given  to  it 
by  the  act  until  the  ore  has  been  "  washed  and 
made  clean  and  merchantable."  It  is  not  suffi- 
cient to  offer  the  crown  quartz  rock  in  the 
rough  just  as  brought  up  from  the  mine.  Att.^ 
Gen,  V.  Morgan,  59  L.  J.,  Ch.  772  ;  [1891]  1  Ch, 
432  ;  63  L.  T.  337  ;  39  W.  R.  169. 

Lease  by.]  — A  lease  granted  by  the  crown 
of  all  mines  in  the  province  of  Nova  Scotia : 
— Held,  to  include  mines  in 'the  island  of  Cape 
Breton.    Taylor  v.  Att,'Gen,y  8  Sim.  413. 

2.  Of  Ecolbsiastioal  Pebsons. 

;  Parson  cannot  open  without  Conient.]— The 
parson,  with  the  consent  of  the  patron  and 
ordinary,  may  cut  timber  and  open  mines. 
Marlborough  (Ihilte)  v.  St.  John,  5  De  O.  &  Sm. 
174  ;  21  L.  J.,  Ch.  881 ;  16  Jur.  310. 
,  The  incumbent  of  a  living  cannot  open  mines 
without  tl^e  consent  of  the  patron  and  ordinary. 
Holden  v.  Weehef,  1  John..  &  H.  278  ;  30  L.  J., 


Ch.  36  ;  6  Jur.  (N.8.)  1288  j  8  L.  T.  437  ;  9  W.  B. 
94. 

Qusere,  whether  he  can  do  so  with  such  con- 
sent without  the  sanction  of  the  ecclesiastical 
commissioners.    Ih, 

Bestraining  Opening.]— The  patron  of  th& 
living  is  the  proper  person  to  institute  a  suit 
to  restrain  the  opening  of  mines,  and  generally 
the  only  proper  person,  but,  semble,  the  ordin- 
ary may  take  proceedings  to  prevent  waste  by 
collusion  between  the  patron  and  incumbent. 
Ih, 

ITie  patron's  right  is  only  to  restrain  further 
waste,  and  does  not  extend  to  an  account  of  pa^t 
profits  before  the  filing  of  the  bill.    lb. 

Upon  a  bill  by  patron  to  have  an  agreement 
between  himself  and  the  incumbent  for  opening 
and  working  mines  declared  void  and  cancelled, 
and  to  restrain  future  working,  the  court  de- 
clared that  the  workings  were  not  lawful,  and 
that  the  proceeds  ought  to  be  laid  out  for  the 
permanent  benefit  of  the  living ;  but  being  of 
opinion  that  if  duly  authorised  the  workings 
would  be  beneficial  to  the  living,  directed  an 
inquiry  what  steps  should  be  taken  to  obtain  the 
concurrence  of  all  necessary  parties,  and  gave 
liberty  to  continue  the  workings  in  the  mean- 
time, subject  to  account.    Ih. 

Lessee  for  years  sans  waste,  remainder  in  fee 
to  a  bishop.    Lessee  enjoined  from  digging  the 
ground  for  brick.    London  ( Bishop)  v.  wSth,  1 
P.  W.  527. 

Presumption  of  (hunt.]— The  coal  under  parts 
of  the  glebe  of  a  vicarage  had  at  different  times 
since  1756,  with  the  consent  of  the  vicars  for 
the  time  being,  been  gotten  by  the  persona 
working  adjoining  collieries,  and  royalties  had 
been  paid  to  the  vicars  for  the  time  being,  tho 
working  being  conducted  solely  by  underground 
passag^  from  the  adjoining  collieries  without 
entering  on  the  surface  of  the  glebe  : — Held,  that 
no  presumption  could  be  drawn  from  these  facts 
that  there  had  been  any  grant  authorising  the 
vicars  to  open  mines.  Bartlett  v.  Phillips,  i 
DeG.  &J.  414. 

Ck>ntraot  for  Sale  of  Lands.]— A  contract  for 
the  sale  of  lands,  with  their  appurtebances, 
belonging  to  a  rectory,  was  entered  into  under 
38  Geo.  3,  c.  60,  and  39  Geo.  3,  c.  6,  which 
enabled  ecclesiastical  corporations  to  sell  lands 
for  the  redemption  of  land  tax.  Before  the 
payment  of  the  purchase-money  into  the  Bank, 
of  England,  las  directed  by  the  acts,  and  the 
execution  of  the  conveyance,  the  39  Geo.  3,  c.21, 
was  passed,  which  enacted  that  all  minerals 
under  lands  belonging  to  any  ecclesiastical  cor- 
poration which  should  be  sold,  should  be  abso- 
lutely excepted  and  reserved;  and  that  the 
provisions  ca  that  act  should,  in  the  execution  o£ 
the  former  acts,  be  applied  as  if  they  had  been 
specially  enacted  in  those  acts  : — Held. .  that  the. 
minerals  passed  to  the  purchaser.  Wilton  v. 
Grey,  36  L.  J.,  Ch.  62  ;  L.  R.  3  Eq.  117. 

The  39  Geo.  3,  c.  21,  s.  12,  in  effect  provides 
that  upon  sales  of  lands  by  ecclesiastical  cor- 
porations for  redemption  of  land  tax,  the 
minerals  shall  not  pass  by  the  conveyance  of  the 
lands,  but  shall  be  always  absolutely  excepted 
or  reserved  to  such  ecclesiastical  corpoi-ations^ 
A  conveyance  of  prebendal  land,  executed  under 
this  statute  in  1799,  contained  a  general  excep- 
tion of  minerals,  but  purported  tp  except  out  ot 
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such  exception  the  clay  under  twenty  perches  of 
the  land : — Held,  that  the  exception  out  of 
the  exception  was  not  rendered  effectual  by  57 
Qeo.  3,  c.  100,  8. 25,  for  that  act  was  intended  to 
remedy  defects  in  the  mode  of  conveyance,  and 
not  in  the  subject-matter  conveyed,  and  that 
the  property  in  the  clay  under  the  twenty 
perches  did  not  pass  by  the  deed  of  1799. 
Whidborne  v.  JScclesiattical  CdmmiuhnerSf  47 
L.  J.,  Ch.  129  ;  7  Ch.  D.  375  ;  37  L.  T.  346. 


3.  Of  Tenakts  in  Common. 

Sharing  Froflti.] — Where  one  of  two  tenants 
in  common  of  coal  mines  is  sole  owner  of  the 
surface  on  which  their  tenant  has  sunk  a  shaft, 
the  profits  arising  from  landing  foreign  coal 
through  that  shaft  do  not  belong  exclusively  to 
the  owner  of  the  surface,  but  must  be  shared  by 
both  co-tenants.  Clegg  v.  Clegg,  8  Gift,  322  ;  31 
L.  J.,  Ch.  153  ;  8  Jur.  (K.8.)  92  ;  6  L,  T.  441 ;  10 
W.  B.  75. 

Working.] — It  is  not  destructive  waste  for  a 
tenant  in  common  of  a  coal  mine  to  get,  or  to 
licence  another  to  get,  the  coals,  he,  the  working 
tenant,  not  appropriating  to  himself  more  than 
his  share  of  tne  proceeds.  Job  v.  Potton,  44  L.  J., 
Ch,  262;  L.  R.  20  Eq.  84;  92  L.  T.  110;  23 
W.  B.  588. 

The  plaintiH,  a  tenant  in  common  of  a  coal 
mine,  had  notice  of  a  negotiation,  which  was 
followed  b^  a  lease  for  three  years  (in  which  he 
did  not  jom)  by  his  two  co-tenants,  dated  in 
December,  1865,  of  two  undivided  thirds  of  the 
coal  with  licence  to  work  the  coal.  Under  this 
licence  some  coal,  but  considerably  less  than 
two-thirds  of  the  whole,  was  raised,  and  one- 
third  of  the  royalty  was  kept  by  the  license  for 
the  plaintiff.  A  negotiation  for  a  further  license 
was  on  foot,  when,  in  October,  1872,  the  plaintiff 
filed  a  bill  against  his  co-tenants  and  the  ucensee, 
praying  for  an  inquiry  as  to  the  value  of  the 
coals  raised,  and  an  account  against  all  the 
defendants  as  trespassers,  for  an  injunction  and 
receiver,  and  for  damages : — Held,  that  the  work- 
ing was  not  a  trespass,  and  the  plaintiff  electing 
to  dismiss  the  bill  with  costs  against  his  co- 
tenants,  a  decree  was  made  without  costs  against 
the  licensee  for  an  account  of  the  value,  at  the 
pit's  mouth,  of  the  coal  raised  less  costs  of 
getting  and  raising,  and  for  payment  of  one- 
third  to  the  plaintiff.    Ih. 

Ck>ntraet  to  Lease.] — A  contract  by  the  owner 
of  one  undivided  moiety  of  a  colliery,  for  a  lease 
of  the  whole  collieiy,  will  not  (in  the  absence  of 
fraud  or  collusion)  be  decreed  to  be  specifically 
carried  out  as  to  his  own  moiety,  either  with  or 
without  compensation.  Price  v.  Griffith ,  1  De 
G.  M.  &  G.  80  ;  21  L.  J.,  Ch.  78  ;  15  Jur.  1093. 

4.  Of  Tenants  fob  Life. 

Bight  of  Working.]— Where  a  mine  or  quarry 
has  been  opened  for  a  restricted  or  definite  pur- 
pose, as  to  obtain  fuel,  or  as  the  means  of  repair- 
ing a  particular  tenement  on  the  estate,  that 
would  not  give  a  tenant  for  life,  or  other  owner 
of  an  estate  impeachable  for  waste,  the  right  to 
work  it  for  commercial  profit.  But  when  a  mine 
or  quany  is  once  open,  so  that  the  owner  of  an 
estate  impeachable  for  waste  may  work  it,  the 
ginking  ot  a  new  pit  on  the  same  vein,  or  the 


breaking  ground  in  a  new  place  on  the  same- 
rock,  is  not  necessarily  the  opening  of  a  new 
mine  or  a  new  quarry.  Eliat  v.  Snowdon  Slate 
Quarries  Ot.,  48  L.  J.,  Ch.  811 ;  4  App.  Gas.  464 ; 
41  L.  T.  289 ;  28  W.  B.  54— H.  L.  (E.) 

Where  the  lease  of  a  quarry  reserves,  not  the- 
payment  of  a  fixed  sum  by  way  of  rent,  but  a 
share  of  the  profits  of  the  quarry,  it  is  to  be 
treated  as  opened  for  purposes  of  commerce.   lb. 

One  seised  in  fee  conveys  the  lands  and  all 
trees  and  mines  to  trustees  in  fee  to  the  use  of 
A.  for  life,  remainder  over.  A.  cannot  open  the 
mines  or  cut  down  the  trees.  Whitjield  v.  Bewit^ 
2  P.  W.  242. 

Tenant  for  life  not  entitled  to  get  stone  from 
quarries  on  the  settled  estates  (except  for  repairs, 
&c.),  nor  to  open  or  work  any  mines  of  coal  or 
minerals  not  opened  or  in  work  at  death  of 
testator.    Ferrand  v.  Wilson^  infra. 

A  tenant  for  life  has  a  right  to  work  clay  pit» 
(for  making  bricks),  if  they  had  been  worked  by 
the  author  of  the  settlement ;  but  he  has  no- 
right  to  open  them  himself.  If  they  had  been 
abandoned  by  the  settlor,  whether  the  tenant  for 
life  can  work  them,  qusere.  Viner  v.  Vaughan, 
2  Beav.  466. 

A  tenant  for  life  of  coal  mines  may  open  new 
pits  or  shafts  for  the  working  old  veins  of  coals  ;  - 
for  it  is  hazardous  to  grant  an  injunction  to  stay 
the  working  of  a  coal  mine,  as  it  may  ruin  the 
colliery  for  ever.  8o  one  seised  of  lands,  wherein 
there  are  coal  mines  not  opened,  settled  those 
lands  on  A.  in  tail,  remainder  to  B.  for  life.  A.  , 
opened  the  mines  and  worked  them,  and  died 
without  issue  ;  B.  may  continue  to  work  aU  the 
mines  lawfully  opened.  Clatering  v.  Clavering^ 
2  P.  W.  388  ;  SeL  Ch.  Ca.  79  ;  Mos.  219. 

A  tenant  for  life,  impeachable  for  waste,  may 
properly  work  opened  mines ;  whether  he  may 
also  work  doimant  or  abandoned  mines  must 
depend  upon  the  circumstances  under  which, 
and  the  period  of  time  during  which,  the  mines 
have  been  abandoned.  The  cutting  of  timber 
also  by  him  does  not  necessarily  amount  to 
waste.  Bagot  v.  Bogota  32  Beav.  509  ;  33  L.  J., 
Ch.  116 ;  9  Jur.  (N.s.)  1022 ;  9  L.  T.  217 ;  12 
W.  B.  35. 

Semble,  that  a  mine,  the  working  of  which 
had  been  discontinued  for  twenty  or  thirty  years 
in  consequence  of  its  not  having  been  remunera- 
tive, might  after  that  time  l^  worked  by  a 
succeeding  tenant  for  life ;  but  a  mine,  where 
the  working  of  it  has  been  abandoned  by  the 
owner  of  the  inheritance  for  the  advantage  of 
the  property,  cannot  be  worked  by  a  succeeding 
tenant  for  life.    lb, 

A  mine  not  worked  for  twelve  months,  or  two 
years  previously  to  the  tenant  for  life  coming 
into  possession,  must  be  considered  as  an  open 
mine ;  but  a  mine  which  has  not  been  worked 
for  a  hundred  years  cannot  be  properly  so  treated 
lb, 

A  lease  was  granted  of  two  seams  of  coal,  and 
all  other  the  seam  and  seams  of  coal  under  an 
estate.  After  the  death  of  the  grantor,  a  third 
seam,  lying  under  the  two  seams,  was  discovered, 
which  could  only  be  worked  by  opening  a  new 
shaft : — Held,  as  between  the  tenant  for  life  and 
remainderman,  under  the  will  of  the  lessor,  that 
the  working  of  this  new  scam  was  not  opening  a 
new  mine.  Spefncer  v.  Sovrr^  31  Beav.  334  ;  31 
L.  J.,  Ch.  808  ;  9  Jur.  (N.fl.)  9  ;  10  W.  B.  878. 

Boitraining  Working.] — If  a  person  only 
threaten  to  open   mines,    plaintiff   may  cojie- 
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into  oonit  to  restrain  him  from  doing  it.  Oibiom 
y.  SmUh,  2  Atk.  182. 

It  is  not  necessary  to  staj  till  waste  is  actnallj 
committed)  where  the  intention  appears,  and  the 
person  insists  on  his  right  to  do  it.    Jb. 

Thoagh  no  proof  appears  of  waste,  yet,  if 
tenant  for  life  insists  on  a  right  to  do  it  and 
has  none,  the  reverdoner  may  haye  an  in- 
junction.    Ib» 

Sight  to  Proeeedi.]— Tenant  in  tail  entitled 
to  moneys  realised  by  tenant  for  life  from  stone 
not  used  for  repairs  and  minerali  from  newly 
opened  mines.  Ferrand  y.  WiUon^  4  Hare,  388 ; 
16  L.  J.,  Ch.  41 ;  9  Jur.  800. 

A  cdient  deyieed  all  his  real  estates  in  such 
manner  that  the  plaintiff  was  entitled  in  tail  in 
remainder  expectant  on  a  life  estate.  The 
plaintiff  by  his  bill,  which  impeached  the  par- 
chase  by  the  solicitor,  offered  to  confirm  certain 
sales  of  minerals  which  had  been  made  by  the 
solicitor  after  the  death  of  the  client: — Held, 
that  the  plaintiff  haying  adopted  the  sales  of 
the  minerals,  could  not  claim  to  be  entitled  in 
pnesenti  to  the  moneys  arising  from  them  on  the 
ground  that  the  working  mines  was  an  act  of 
waste,  but  was  entitled  to  them  only  after  the 
death  of  the  tenant  for  life.  Ore$ley  y.  Moutley, 
3  De  G.  F.  ft  J.  433  ;  8  Jur.  (K.8.)  320  ;  6  L.  T. 
Se  ;  10  W.  B.  222. 

Where  a  tenant  for  life  has  committed  waste 
by  opening  mines,  the  produce  of  the  mines 
belongs  to  the  remainderman,  and  the  tenant  for 
life  is  not  eyen  entitled  to  the  interest ;  but  if 
the  remainderman  adopts  the  acts  of  the  tenant 
for  life  for  other  purposes,  he  may  be  debarred 
from  eoiforcing  his  rights  to  that  extent.    lb. 

Real  estates  were  iSnited  to  A.,  the  eldest  son 
of  the  settlor  for  life  ;  remainder  to  his  first  and 
other  sons  in  tail  male  ;  remainder  to  B.,  C.  and 
D.,  the  second  and  other  sons  of  the  settlor  for 
life ;  remainder  to  their  first  and  other  sons, 
seyerally  and  suocessiyely,  in  tail  male  ;  with  an 
ultimate  remainder  to  the  heirs  of  the  settlor. 
The  tenants  for  life  were  impeachable  for  waste. 
The  settlor  died  in  1806.  Upon  his  death.  A., 
who  was  also  his  heir-at-law,  entered  into  pos- 
«ess{on  of  the  settled  estates,  and  died  in  1861 
without  issue.  B.  and  C.  died  in  A.*s  lifetime 
without  issue.  D.  had  a  son  bom  in  1847,  who 
thereupon  became  tenant-in-tail  in  remainder 
•expectant  upon  the  determination  of  the  prior 
life  estates.  A.  committed  yarious  acts  of  waste, 
hy  cutting  timber  and  working  unopened  mines. 
Upon  a  bill  by  the  infant  tenant-in-tail  to  make 
the  estate  of  the  deceased  tenant  for  life  liable  for 
the  moneys  improperly  receiyed,  an  inquiry  was 
directed  as  to  what  timber  had  been  improperly 
out,  and  minerals  improperly  won,  by  the  late 
tenant  for  life,  distinguishing  between  timber 
which  had  been  cut  ana  minerals  won,  prior  and 
subsequently  to  the  birth  of  the  plaintiff.  Ba^ot 
y.  Bagoti  supra. 

Bents  and  Boyalties.] — Bents  and  royalties  of 
brick-fields,  one  of  which  had  been  leased  by  the 
testator  and  the  other  by  the  trustees  of  his  will 
under  a  power,  belong  to  the  tenant  for  life. 
/^incley  i£arl)  y.  Welletlcy,  35  Beay.  638. 

The  produce  of  grayel,  loam,  peat,  and  bog- 
«arth  sold  by  the  trustees  according  to  the 
oourse  pursued  by  the  testator,  is  income  and 
not  corpus.    8.  C'.,  35  Beay.  639. 

A  testator  directed  his  trustees  to  pay  to  his 
wife  "  the  whole  annual  produce  ancf  rents  of 


the  residue  of  his  estates,  both  heritable  and 
moyable."  Coal  and  iron  mines  were  leased  by 
the  testator  before  his  death.  His  trustees 
afterwards  leased  others.  In  a  question  whether 
the  wife  was  entitled  to  the  rents  of  those 
opened  after  the  testator's  death: — Held,  that 
in  law  she  was  not  entitled.  Campbell  t. 
WardUuo^  8  App.  Cas.  641— H.  L.  (6c) 

6.  Of  Termobs. 

Vo  express  power  to  Work.]  —  Perpetual 
injunction  granted  to  restrain  the  tenant  of  a 
farm,  in  part  of  which  was  a  pool,  through  which 
ran  a  stream  from  the  mountains,  depositing  in 
its  passage  mineral  substances,  from  taking  and 
carrying  away  from  and  out  of  the  bed  and 
bottom  of  the  pool,  or  any  part  thereof,  any  soil, 
oxide  of  iron,  ochre,  shine  deposits,  or  other 
mineral  substances,  and  from  puddling,  loosen- 
ing, disturbing,  and  fioating,  and  from  causing 
to  be  puddled,  loosened,  disturbed,  or  floated  off 
any  soil,  oxide  of  iron,  6chre,  shin^  deposits,  or 
mineral  substances  already  deposited  or  there- 
after to  be  deposited  upon  the  beds  of  the  said 
pool,  the  right  of  the  plaintiffs  to  the  several 
mineral  substances  haying  been  establidied  by  a 
yerdict  in  an  action  at  law  brought  by  them 
against  the  defendant,  and  not  in  an  issue  or 
action  directed  by  the  court.  Thom^u  y.  Jone^^ 
1  Y.  &  Coll.  C.  C.  510.  And  see  lAardet  y. 
Johnson^  Jb.^  527,  n. 

Lessee  committed  waste  by  opening  a  mine, 
and  continued  to  work  into  the  other  land  of  the 
lessor,  not  comprised  in  his  lease.  Injunction 
was  granted  as  to  both.  Cited  in  ManMon  y. 
Oardiner,  7  Ves.  308. 

The  jurisdiction  against  waste  by  injunction 
and  account  applied  to  trespass,  by  exceeding 
a  limited  right  to  enter  and  take  stone  from  a 
quarry,  being  a  destruction  of  the  inheritance 
as  in  the  case  of  timber,  coal,  &c.,  and  the  dis- 
tinction between  waste  and  trespass  therefore 
disregarded.  Thomas  y.  Oakley,  18  Yes.  184  ;  11 
R.  R.  181.  See  also  Covoper  QEarl)  y.  Baker,  17 
Ves.  128.  Orey  y,  Northumberland  {Duke),  17 
Ves.  281.  Crockfard  y.  Alexander,  15  Ves.  138 ; 
10  B.  B.  44.    MUohell  y.  Dort,  6  Ves.  147. 

Lessee  for  years,  sans  waste,  remainder  in  fee 
to  a  bishop :  lessee  enjoined  from  digging  the 
ground  for  brick.  London  (BUhw)  y.  Webb.  1 
P.  W.  527. 

A  tenant  for  liyes  renewable  for  eyer  haying 
demised  for  years  part  of  the  lands  upon  which 
there  was  at  the  time  an  open  quarry,  which  he 
was  in  the  habit  of  working  for  sale,  without  any 
reservation  or  exception  in  the  sublease  : — Held, 
the  subtenant  was  not  entitled  to  work  the 
quarry  for  sale,  and  that  his  landlord  had  the 
right  to  enjoin  him.  There  is  no  analogy 
between  open  quarries  and  mines.  Mantfield  y. 
Crawford,  9  Jr.  Eq.  B.  271. 

The  lands  of  A.,  on  which  there  was  an  open 
quarry  of  limestone  at  the  time  of  the  demise, 
were  demised  for  the  term  of  three  lives,  renew- 
able for  ever,  reserving  to  the  lessor  and  his  heirs 
all  royalties.  The  lessee  was  restrained  by 
injunction  from  raising  the  limestone  for  sale. 
ParceU  y.  Naih,  1  Jones,  625 ;  2  Jones,  116. 

A  lease  of  land  (without  mentioning  mines) 
will  entitle  the  lessee  to  work  open  but  not 
unopened  mines.  If  there  are  no  open  mines,  • 
lease  of  land,  together  with  all  mines  therein, 
will  enable  the  lessee  to  open  mines.  If  then 
are  open  mines,  a  lease  of  land  with  thQ  mioei 
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will  not  extend  to  unopened  mines.  Clegg  ▼. 
Howlandj  35  L.  J.,  Ch.  396 ;  L.  B.  2  Eq.  160  ;  14 
L.  T.  217 ;  14  W.  R.  630. 

A  termor  of  land,  with  no  grant  of  a  power  to 
work  quarries  on  the  land,  cannot  open  any  in 
order  to  work  them ;  but  if  the  quarries  have 
been  worked  before  the  commencement  of  the 
term,  he  maj  continue  the  working.  Mias  t. 
Swwdon  Slate  Quarries  Cb..  48  L.  J.,  Gb.  811 ; 
4  App.  Gas.  454 ;  41  L.  T.  289  ;  28  W.  B.  54— 
H.  L.  (E.) 

Where  the  lease  of  a  quarry  rescues,  not  the 
payment  of  a  fixed  sum  by  way  of  rent,  but  a 
share  of  the  profits  of  the  quarry,  it  is  to  be 
treated  as  opened  for  purposes  of  commerce. 
lb. 

Semble,  where  a  mine  or  quarry  has  been 
opened  for  a  restricted  or  definite  purpose,  as  to 
obtain  fuel,  or  the  means  of  repairing  a  par- 
ticular tenement  on  the  estate,  tnat  would  not 
give  a  tenant  for  life,  or  other  owner  of  an  estate 
impeachable  for  waste,  the  right  to  work  it  for 
commercial  profit.  But  when  a  mine  or  quarry 
is  once  open,  so  that  the  owner  of  an  estate 
impeachable  for  waste  may  work  it,  the  sinking 
of  a  new  pit  on  the  same  vein,  or  the  breaking 
ground  in  a  new  place  on  the  same  rock,  is  not, 
necessarily,  the  opening  of  a  new  mine  or  a  new 
quarry.    Ih, 

To  enable  a  termor  to  work  mines.  It  must  be 
shewn  that  the  reversioner  had  commenced  the 
working  of  the  mines  with  a  view  to  making  a 
profit ;  and  there  is  no  difference  in  this  respect 
between  a  mine  and  a  quarry.  MioJt  ▼.  OrijUh, 
8  Ch.  D.  521 ;  38  L.  T.  871  ;  26  W.  R.  869. 

In  1802  the  owner  of  land  demised  it  to  a 
mortgagee  for  500  years  at  a  peppercorn  rent. 
In  1811  the  mortgagor  granted  a  lease  for 
twenty-one  years  to  a  third  party  of  the  mines 
and  qusuries  under  the  land.  Before  that  date 
a  slate  quarry  had  been  opened  and  worked  by 
the  mortgagor  on  the  property ;  and  after  that 
date,  but  at  what  time  was  uncertain,  a  second 
quarry  was  opened,  and  was  worked  till  the 
commencement  of  the  suit.  In  1820  the  mort- 
gagee foreclosed  the  equity  of  redemption  in  the 
term  of  500  years,  and  took  possession  of  the 
property.  In  1873  the  reversioner  on  the  term 
of  500  years,  filed  a  bUl  to  restrain  the  termor 
from  working  the  slate  quarries  during  the  term, 
and  for  an  account  of  profits : — Held,  that  if  the 
quarries  had  been  opened  by  the  termor  without 
the  authority  of  the  reversioner,  he  would  have 
been  entitled  to  the  relief  prayed,  notwithstand- 
ing the  lapse  of  time.    lb. 

Held,  also,  that  the  result  of  the  evidence  was 
that  both  the  quarries  had  been  opened  by  the 
authority  of  the  reversioner,  and  that  the  t^mor 
was,  therefore,  entitled  to  continue  to  work  them 
for  the  remainder  of  the  term.    lb. 

An  intermediate  assignee  of  the  term,  who  had 
not  worked  the  quarries  himself,  but  had  received 
royalties .  under  sub-leases  granted  before  he 
came  into  possession,  aud  had  parted  with  his 
interest  beiore  the  commencement  of  the  suit, 
was  held  not  to  be  liable  to  account  either  for 
the  profits  made,  or  for  the  royalties  paid  to  him 
during  his  possession  of  the  term,    lb, 

6.  In  GobkwalIi. 

In  ejectment,  for  a  mine  and  land  in  Cornwall, 
the  defendant  cannot  defend  for  a  right  of  entry 
to  dig  for  mines,  and  take  the  minerals  known 
there   by  the   name  of    tin-bounds.      J>oe  d. 


Falmouth  (JESirQ  v.  Alderion,  I  M.  &  W.  210  ; 
4  D.  P.  C.  701 ;  1  Tyr.  k  G.  543 ;  5  L.  J.,  Ex.  153. 

Though  the  lord  of  a  manor  in  Cornwall  may 
by  conveyance  and  acts  of  ownership  establish 
his  right  to  all  tin  mines  within  the  manor, 
as  well  under  the  freehold  tenements  as  under 
customary  tenements,  and  the  wastes  ;  yet,  con- 
sistently therewith,  the  tenants  of  certain  tene- 
ments in  a  vill  within  the  manor,  some  of  them 
freehold  and  some  customary,  may,  by  acts  of 
ownership  for  more  than  twenty  years  past, 
establish  their  right  to  copper  mines,  as  well 
under  the  waste  and  customary  lands  as  under 
the  freehold  lands  within  the  vill.  Owtis  v. 
Daniel,  10  East,  273  ;  10  B.  B.  291. 

The  rights  of  tin-bounders,  according  to  the 
customary  law  of  Cornwall,  to  use  the  water 
within  their  tin-bounds,  for  the  purpose  of 
streaming  their  tin,  will  not  prevent  the  acquisi- 
tion by  another  of  a  prescriptive  right  under 
2  dc  3  Will.  4,  c.  71,  to  the  enjoyment  (^  the 
water  by  a  twenty  years'  user,  nor  will  this 
right  be  affected  by  an  agreement  with  the  tin- 
bounden  for  a  money  payment  to  abstain  from 
fouling  the  water  by  streaming  their  tin  therein. 
Oaved  v.  Marty%  19  C.  B.  (N.8.)  732 ;  34  L.  J., 
C.  P.  353  ;  11  Jur.  (N.fl.)  1017 ;  13  L.  T.  74  ;  14 
W.  B.  62. 

An  ancient  mine  worked  from  a  remote  period 
by  tin-bounders,  under  the  custom  of  Cornwall, 
had  from  time  immemorial  been  supplied  with 
water  by  a  stream  originally  artificial ;  and 
when  the  bounders  ceased  to  work  and  mine, 
possession  thereof  was  taken  by  the  owners  of 
the  minerals : — Held,  that  the  right  thus  acquired 
by  prescription  to  the  use  of  the  water  in  ques- 
tion was  the  right  of  the  owner  of  the  minerals. 
Ivimey  v.  Stacker,  34  L.  J.,  Ch.  633 ;  L.  B.  1  Ch. 
396  ;  12  Jur.  (N.S.)  419  ;  14  L.  T.  427  ;  14  W.  B. 
743. 

7.  Ik  the  Fobbst  ov  Dean. 

Une  of  Boundary.] — ^An  award  made  under 
1  &  2  Vict.  c.  43,  defined  the  southern  boundaries- 
of  a  level  colliery  thus:  ^'commencing  at  the 
point  where  the  level  struck  the  coal,  and 
extending  in  an  eastward  direction  as  deep 
as  the  level  will  drain."  There  was  an  old 
existing  excavation  (termed  by  miners  a  level), 
not  horizontal,  but  running  upward  into  the  coal 
eastward  from  the  point  -miere  it  struck  the  coal 
bed.  This  excavation  was  described  on  the  plan 
annexed  to  the  award  as  the  line  of  boundary  :^- 
Held,  that  this  existing  old  level  was  the  boun- 
dary meant  by  the  award,  and  not  an  imaginary 
mathematical  line  drawn  horizontally  eastward 
from  the  point  where  the  old  excavation  struck 
the  coaL  Brain  v.  Harris,  10  Ex.  908  ;  24  L.  J., 
Ex.  177— Ex.  Ch. 

Subsequent  Chrant— Working.] — ^By  virtue  of 
an  award  made  by  the  commissioners  under  1  ft  2 
Vict.  c.  43,  the  piaintiflSB  were  galees  of  a  section 
of  upper  veins  of  coal  in  the  Forest  of  Dean ; 
and  by  the  rules  attached  to  the  award,  any 
underlying  veins  not  galed  "  might  be  galed  to 
other  parties,  but  to  be  so  worked  as  not  to 
impede  or  injure  the  working  of  the  tracks 
already  allotted,  or  hereafter  to  be  allotted  or 
galed "  : — Held,  that  the  rule  reserved  to  the 
crown  the  power  of  granting  to  subsequent 
galees  of  the  lower  veins  a  right  to  sink  a  shaft 
through  the  upper  veins  previously  galed,  and 
that  the  restriction  as  to  the  mode  of  working 
must  be  so  construed  as  not  to  render  the  reeer- 
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polls  Local  Management  Act  enables  a  yeetry  to 
purchase  any  right  or  easement  oyer  any  land 
which  may  be  necessary  for  the  execution  of 
works  undertaken  by  them  ;  it  also  incorporates 
the  Lands  Clauses  Act,  1846,  but  excluaes  the 
operation  of  ss.  16—68,  being  those  sections 
which  relate  to  "  the  taking  of  lands  otherwise 
than  by  agreement";  and  by  s.  247,  it  repeals 
all  acts  which  are  inconsistent  with  it.  The 
vestry,  in  raising  the  level  of  a  street  under  its 
statutory  powers,  obstructed  the  light  of  and  the 
entrances  to  the  plaintiffs  houses,  and  refused 
to  enter  into  any  agreement  with  him  or  to  pay 
any  compensation  : — ^Held,  that  in  the  absence 
of  any  agreement  between  the  plaintiff  and  the 
vestry,  the  plaintiff  was  not  entitled  to  compen- 
sation, as  s.  68  of  the  Lands  Glauses  Act  was 
not  incorporated ;  and  that  the  vestry  was 
acting  under  the  acts  of  Geo.  3,  which  were  not 
repealed  by  the  Metropolis  Local  Management 
Act.  Baher  v.  8t,  Marylebone  Vestry^  36  L.  T. 
129  ;  24  W.  R.  848. 

Temporary  Obstruotioii.] — ^The  mere  tempo- 
rary obstruction  of  access  to  premises,  though  it 
may  cause  some  inconvenience  and  loes  of  busi- 
ness to  the  occupier,  is  not  a  damage  in  respect 
of  which  he  is  entitled  to  claim  compensation 
under  18  As  19  Yict.  c  120,  ss.  136,  226.  Herring 
V.  Metropolitan  Board  of  Werhi^  19  C.  B.  (N.S.) 
610. 

Obstmotioii  of  Publio  Way.] — Where  the 
occupier  of  premises  near  the  Thames  had  been 
used  to  draw  water  from  the  river,  and  to  bring 
barges  to  flf  draw-lock,  as  public  rights,  and 
not  as  rights  attached  to  the  premises,  and  was 
obstruct^  in  the  enjoyment  of  these  rights  by 
the  works  of  the  embankment : — Held,  that  he 
could  not  claim  compensation  under  the  Lands 
Clauses  Act,  1846,  s.  68.  Beg,  v.  M^rqpolitan 
Board  of  Works,  10  B.  &  8.  391  ;  38  L.  X,  Q.  B. 
201  ;  L.  B.  4  Q.  B.  368  ;  17  W.  B.  1094. 

Constntfttion  of  Bewer.}— Bv  11  &  12  Yict. 
c.  112,  s.  38,  power  is  given  to  the  commissioners 
of  sewers  to  construct  sewers,  and  to  make 
compensation  for  damage  done  thereby,  and 
compensation  was  to  be  made  out  of  rates  to  be 
levied  under  the  act.  By  18  &  19  Vict.  c.  120, 
s.  146,  the  Metropolitan  Board  of  Works  was 
appointed  to  take  the  place  of  the  commissioners 
of  sewers,  and  no  action  against  the  commissioners 
wa^  to  abate,  but  to  continue  against  the  metro- 
pohtan  board.  By  s.  148,  the  property  of  the 
commissioners  is  vested  in  the  board,  and  money 
recoverable  from  the  former  is  made  recoverable 
from  the  latter,  and  all  liabilities  which,  under 
11  &  12  Yict.  c  112,  were  charged  on  or  payable 
out  of  any  rates  levied  thereunder,  are  continued 
in  full  force  and  charged  on  the  district  as 
before.  In  an  action  against  the  metropolitan 
board  for  damage  done  by  the  commissioners  of 
sewers  in  the  construction  of  works  several  years 
before  action : — ^Held,  that  the  Metropolitan 
Board  of  Works  was  liable.  Pettitoard  a/nd 
Metropolitan  Board  of  Workt,  In  re,  19  C.  B. 
(N.8.)  489  ;  34  L.  J.,  0.  P.  301 :  11  Jur.  (N.8.) 
932  ;  12  L.  T.  764. 

The  mere  construction  of  a  sewer  by  the 
Metropolitan  Board  of  Works  does  not  give  the 
owners  of  the  adjacent  lands  a  right  to  compen- 
sation under  the  Sewers  Act  (11  &  12  Yict.  c.  112), 
88.  69  and  70.  Metropolitan  Board  of  Works  v. 
Metropolitan  By.^  37  L,  J.,  C.  P.  281  ;    L.  B.  3 


0.  P.  612 ;  19  L.  T.  10 ;  16  W.  B.  1117.    And 
eaeet  ante,  ools.  1097,  et  seq. 


Dnuniag  Pond.] — ^In  a  fields  situate  upon  * 
bed  of  gravel,  there  had  existed  from  time 
immemorial  a  pond,  formed  in  the  gravel  sur- 
face, underlying  which  was  a  natural  basin  oi 
clay.  The  pond  was  the  result  of  the  percolation 
of  water  from  the  adjoining  high  lands  into  the 
gravel,  whence,  being  confined  by  the  substratum 
of  clay,  it  rose  to  &e  surface,  and  formed  the 
source  of  a  rivulet  supplying  the  owner's  house, 
garden,  kc.  The  Metropolitan  Board  of  Works^ 
in  pursuance  of  their  powers  under  11  &  12  Yict» 
c  112,  and  in  order  to  drain  a  district  within  the 
limits  of  their  commission,  constructed  a  sewer 
along  the  highway  at  a  short  distance  from  th& 
pond,  cutting  t^t>ugh  the  beds  of  day  and 
gravel,  and  thereby  draining  and  diverting  the- 
percolating  water,  so  as  to  leave  the  pond  and 
rivulet  permanently  dry : — Held,  that  the  caso 
was  to  be  treated  as  though  the  pond  had  never 
been  in  existence,  and  tlukt  the  owner  was  not, 
therefore,  entitled  to  coiopensation  for  the 
abstraction  of  the  water,  iteg,  v.  Metropolitan 
Board  of  Works,  3  B.  3c  S.  710  ;  32  L.  J.,  Q.  B. 
106  ;  9  Jur.  (N.8.)  1008  ;  11  W.  B.  492, 

The  Metropolitan  Board  of  Works  constructed' 
a  sewer  on  the  high  road,  and  the  Lewishom 
District  Board  made  a  branch  sewer  running 
into  it.  The  combined  effect  of  the  two  was,  to 
drain  an  ornamental  pond  and  rivulet  on  the- 
adjoining  lands  of  the  plaintiff : — ^Held,  first, 
that  neither  of  the  boards  was,  in  respect  to  the 
diversion  of  the  water,  to  be  treated  as  clothed 
with  the  rights  or  obligations  of  adjoining  land- 
owners. Staixton  v.  Woolryeky  23  Beav.  226; 
26  L.  J.,  Ch.  300  ;  3  Jur.  (N.S.)  257. 

Held,  secondly,  that  they  had  not  exceeded 
their  statutory  right,  so  as  to  be  liable  to  be 
restrained  by  injunction.    lb. 

Held,  thirdly,  that  if  either  of  the  boards  was 
producing  injury  to  the  plaintiff  by  the  unskilful, 
or  improper  construction  of  the  sewer,  the  court 
would  interfere  to  prevent  it.    lb. 

Held,  fourthly,  that  such  not  being  the  case,, 
the  rights  of  the  plaintiff  were  limited  to  a  claim 
for  compensation  under  11  &  12  Yict.  c.  112, 
s.  60,  and  18  &  19  Yict.  o.  120,  s.  86.    lb, 

CompuUcry  Pnrehate  of  Lands — ^Making  of 
Streets. ]-7By  certain  local  acts  power  was  given 
to  trustees  to  purchase  land  to  make  a  rood, 
paying  the  owners  a  rent ;  land  was  so  acquired 
from  Sie  plaintiffs*  predecessors,  and  a  rent  paid 
for  it  till  1863  ;  in  that  year,  by  the  Metropob's 
Boads  Act,  1863,  so  mudi  of  the  road  as  was 
within  any  of  certain  parishes  was  to  be  main- 
tained by  that  parish,  **  and  all  quit  rents  and 
other  outgoings  payable  in  respect  thereof*  to- 
be  paid  as  part  of  the  expenses  of  maintaining 
the  same.  Part  of  the  land  acquired  from  the 
plaintiffs*  ancestors  was  in  a  parish  : — Held,  that 
an  action  lay  for  the  rent,  but  that  only  a  pro- 
portionate part  of  the  rent  could  be  recovered 
from  the  parish.  Sansom  v.  St,  Leonard' Sy  Skore^ 
ditch,  38  L.  J.,  C.  P.  286  ;  L.  B.  4  C.  P.  654 ;  18 
W.  B.  40. 

By  an  act  of  1877,  with  which  the  Lands 
Clauses  Act  was  incorporated,  the  Metropolitan. 
Board  of  Works  were  authorised  to  effect  certain 
street  improvements,  and  by  s.  6  were  authorised 
to  **  enter  upon,  take,  use,  and  hold  **  any  of  the 
lands  in  the  deposited  plans  and  books  of  refer- 
ence, with  the  exception  of  certain  speeified. 


1161 


METBOFOLIS— Zto&tb'ty. 


1163 


lands.  By  8l  S3,  alter  reciting  that  it  was 
expedient  to  make  proyision  for  the  accommo- 
dation of  such  of  the  labouring  classes  as  would 
be  displaced  by  the  improyementa,  the  board 
were  directed  to  acquire  or  appropriate  lands, 
and  sell  them  or  let  them  on  ouiloing  lease  for 
the  purpose  of  the  erection  of  suitable  houses  for 
the  labouring  classes.  And  it  was  proyided  that 
before  the  board  should,  without  tne  consent  of 
one  of  the  secretaries  of  state,  ^*take  for  the 
purposes  of  this,  act"  fifteen  houses  or  more 
occupied  at  the  passing  of  the  act  wholly  or 
partially  by  persons  of  the  labouring  classes, 
they  should  proye  to  the  satisfaction  of  such 
secretary  of  state  that  suitable  accommodation 
had  been  provided  elsewhere  for  the  same 
number  of  persons  as  had  been  accommodated 
in  the  houses  to  be  taken.  The  board  seryed  on 
the  plaintiff  notice  to  treat  for  the  purchase  of 
more  than  fifteen  houses  belonging  to  him,  which 
were  occupied  at  the  passing  of  the  act  by  the 
labouring  classes.  The  plaintiff  sent  in  his  daim, 
without  prejudice  to  any  question  as  to  the  right 
of  the  bcxard  to  exercise  their  powers  before  com- 
plying with  the  proyiso  of  s.  33.  The  board  then 
serred  notice  of  their  intention  to  summon  a 
jury.  It  was  admitted  that  the  conditions  of 
the  proyiso  had  not  yet  been  complied  with.  The 
plaintiff  brought  his  action  to  restrain  the  board 
from  proceedkig  on  their  notices  till  thej  had 
complied  with  the  conditions :  —  Held,  by 
Chitty,  J.,  that  the  word  '^  take  "  in  the  proyiso 
was  not  confined  to  taking  possession,  but  in- 
cluded purchasing,  and  that  the  board  ought  to 
be  restrained  from  taking  any  steps  to  acquire 
a  title  to  the  land  till  they  had  complied  with 
the  conditions  precedent.  An  injunction  was 
therefore  granted.  But  on  appeal,  held,  by 
Jessel,  M.R.,  and  Bowen,  L.J.  (dissent iente 
Cotton,  L.J.),  that  as  the  conditions  precedent 
to  taking  the  plaintiff's  land  were  conditions 
which  the  board  were  able  and  compellable  to 
comply  with,  the  land  in  question  was  land 
which  the  board  were  *'  authorised  to  purchase  or 
take  "  within  the  meaning  of  the  Lands  Clauses 
Consolidation  Act,  1845,  s.  18,  and  that  they 
were  entitled  to  senre  a  notice  to  treat  and  sum- 
mon a  jury.  &»encer  y.  Metropolitan  Board  of 
Works,  62  L.  J.,  Ch.  249 ;  22  Ch.  D.  142 ;  47 
L.  T.  469  ;  81  W.  R.  347— C.  A. 

Held,  by  Jessel,  M.R.,  and  Bowen,  LJ.,  that 
the  prohibition  against  "taking"  the  land  till 
the  conditions  had  been  complied  with  did  not 
prohibit  the  board  from  taking  before  such  com- 
pliance any  proceeding  prior  to  the  conyeyance, 
Jessel,  M.}^.,  giying  no  opinion  whether  they 
were  prohibited  from  taking  a  conyeyance  or 
only  from  taking  possession,  and  Bowen,  L.J. 
(with  whom  on  this  point  Cotton,  L.J.,  con- 
curred), holding  that  the  getting  a  conveyance 
from  the  landlord  without  entering  into  posses- 
sion, came  within  the  meaning  of  the  word 
^*  take  "  : — ^Held,  therefore,  by  Jessel,  K.IL,  and 
Bowen,  LJ.  (dissentiente  Cotton,  L.J.),  that  the 
injunction  must  be  dissolyed.    li^ 


Time    fbr     Summoning    Jnryj  —  The 


authorities  of  the  city  of  London  seeking  to 
take  property  under  powers  given  by  10  Jc  11 
Vict.  c.  cclxxY.,  respecting  which  they  have 
given  notice  to  treat,  are  bound  to  summon  a 
jury  within  a  resonable  time  after  receiving  par* 
ticulars  of  the  plaintiff's  claim,  Nor  is  it  any 
reason  for  refusing  or  delaying  to  do  so,  that  the 
plaintiff's  only  interest  in  the  lands  sought  tp  be 


taken  is  a  residue  of  a  few  months  in  an  unex- 
pired term,  H^,  y.  London  Qfrparationf 
Mathew,  Eaf  parte,  16  L.  T.  673. 

Aetion  for  Kandamns  to  eompel  Board  to 

issue  Warrant  to  Bherilf— Booliuration,  snfleisnoy 
of— Votiee  to  Treat  given  under  mistaken  belief.] 
— By  67  Geo.  3,  c.  xxix.,  ss.  80  &  82  (taken  along 
with  18  &  19  Vict.  c.  120,  s.  90),  the  defendante 
are  authorised  to  alter,  widen,  &c.,  streets,  &c., 
within  the  parish  and  "if  any  houses,  waUs, 
^.,  shall  be  adjudged "  by  them  "  to  project 
into,  obstruct,  or  prevent  Uiem  from  so  alter- 
ing, turning,  widening,  ^.,  the  said  streets, 
&c.,  and  that  the  possession,  occupation,  and 
purchase  of  such  houses,  walls,  kc.,  will  be 
necessary  for  that  purpose "  ;  they  are  to  treat 
with  the  owners  for  their  purchase,  and  if  the 
owners  refuse  to  treat  the  vestry  is  empowered, 
and  they  are  thereby  **  required  to  issue  "  their 
warrant  to  the  sheriff  for  having  the  value  of  the 
houses,  kjd.,  assessed  by  a  jury.  In  an  action  for 
a  mandamus  to  compel  the  defendants  to  issue 
their  warrant,  a  declaration  which  avers  that 
defendants  had  given  plaintiff  notice  to  treat,  is 
not  bad,  because  it  does  not  allege  that  the  house 
had  been  adjudged  to  project  into,  obstruct,  or 
prevent  defendants  from  altering  the  streets,  or 
that  the  possession,  occupation,  and  purchase  of 
the  house  was  necessary  for  altering,  &c.,  the 
streets.  Bireh  v.  8t,  Marylehone  Vettry,  20 
L.  T.  697  ;  17  W.  R.  1014. 

Quaere,  whether  it  would  not  have  been  a 
sufficient  reply  to  the  action,  that  the  defendants 
gave  the  notice  to  treat  under  a  mistaken  belief 
in  the  existence  of  the  circumstances  necessary 
to  give  them  power  to  purchase,    lb. 

The  fact  that  the  vestry  is  a  public  body  does 
not  exempt  them  from  the  obligation  imposed  by 
a  notice  to  treat.    Ih, 

The  statute  containing  no  provision  that  the 
owner  or  occupier  should  give  particulars  of  his 
estate  and  interest,  pleas  that  such  particulars 
were  not  given  were  held  bad  on  demurrer, 

n. 


Paying— Petition  for  Payment  out  of 


Purohase-money — Jurisdiotion  as  to  Costs.] — 
The  court  of  chancery  has  jurisdiction  under 
s.  89  of  the  Metropoliten  Paving  Act  (67  Geo.  3, 
c.  xxix.),  to  order  payment  of  the  coetsof  a  petition 
for  payment  out,  and  to  separate  aocounts  of  the 
purchase-money  of  houses  taken  by  a  yestry 
under  the  powers  of  the  act  for  the  purpose  of 
widening  a  stree«i.  Sav/ndert^  Uttate,  In  re,  L.  R. 
8  Kq.  681. 

Time  for  Pro4)^edings.l— The  limitation 


section  (136)  in  67  Geo.  3,  c.  xxix.,  overrides  those 
in  the  various  existing  local  paving  acts.  The 
time  of  commencing  proceedings,  therefore,  for 
anything  done  under  any  local  paving  act,  is 
confined  to  three  months  from  the  time  of  the 
fact  committed.  Burnt  v.  Carter,  6  Bing.  429  ; 
3  M.  &  P.  1 ;  7  L.  J.  (OA)  C.  P.  161. 

•  Construetioa  of  Sewers.] — The  commis* 

sloners  of  sewers  are  not  entitled  under  67  Geo.  3, 
0.  xxix.,  B.  80,  to  adjudge  the  whole  of  a  house  to 
be  "  necessary  "  to  be  taken  for  the  widening  of 
a  street,  and  to  take  in  pursuance  of  such 
adjudication — ^when  in  fact  only  a  portion  of 
the  house  physically  obstructs  such  widening— * 
with  the  object  of  reselling  the  remainder  of  the 
house  at  an  increased  price,  and  so  enabling  » 
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Mukirdi,  1  De  O.  &  J.  698 ;  27  L.  J^  Ch.  23 ; 
4  Jur.  (N.S.)  647 ;  6  W.  B.  20. 

A.  having  made  an  encroachment  on  the  lands 
of  the  crown  in  the  ForeBt  of  Dean,  died  seised 
of  it,  leaving  a  will  by  which  he  devised  it  to 
his  widow  for  life,  with  remainder  to  the 
plaintiff.  The  widow  entered  into  possession, 
and  afterwards,  nnder  the  1  &  2  Yict.  c.  42, 
authorising  the  making  grants  from  the  crown 
for  nomin^  considerations  to  the  holders  oC  the 
encroachments,  she  procured  a  conveyance  from 
the  crown  to  herself  in  fee  under  s.  8,  and  died, 
having  devised  the  property  to  the  defendant : 
— Held,  in  the  construction  of  the  statute,  that  it 
contained  nothing  to  take  the  case  out  of  the 
general  rule,  according  to  which,  the  grant 
having  been  obtained  by  the  widow  by  virtue  of 
a  possession  referrible  to  her  husband's  will, 
must  be  treated  in  equity  as  made  for  the 
benefit  of  his  devisees,  and  that,  therefore,  on 
the  death  of  the  widow,  the  plaintiff  was  entitled 
to  the  land.    lb. 

Sect.  12  was  intended  to  provide  for  disputes 
between  parties  claiming  adversely  the  legal 
right  (speaking  without  regard  to  the  crown's 
title)  to  be  in  possession  and  treated  as  holders. 
It  has  no  reference  to  the  case  of  parties  claiming 
as  equitably  interested,  or  as  entitled  in  remain- 
der.   Id. 

8,    Ik  the  High  Peak. 

Bight  of  Miner  to  remove  Mining  Buildings.] 

— Under  the  mining  customs  set  out  in  the 
schedule  to,  and  confirmed  by,  the  High  Peak 
Mining  Customs  and  Mineral  Courts  Act,  1861, 
all  persons  are  entitled  to  search  for  veins  of 
lead  ore,  "  under  all  manner  of  lands "  situate 
within  the  limits  of  the  act,  "  of  whose  inherit- 
ance soever  they  may  be,"  and  the  **  first  finder  " 
of  any  such  vein  is  entitled  to  have  allotted  to 
him  by  a  certain  mining  official,  called  the  "  bar- 
master,"  a  certain  proportion  of  such  vein. 
Upon  allotment,  the  allottee  becomes  entitled 
to  the  exclusive  right  of  working  so  much  of  the 
vein  as  is  allotted,  so  long  as  he  continues  to 
work  it ;  and  further  (by  the  fifth  of  the  Sche- 
duled Mining  Customs)  be  is,  so  long  as  he 
works  such  mine,  entitled,  without  making  any 
payment  for  the  same,  to  the  exclusive  use  of  so 
much  of  the  surface  land  as  is  necessary  for  the 
proper  working  of  the  mine.  If  the  miner 
ceases  to  work  his  mine,  the  barmaster  may 
(under  the  19th  of  the  above-mentioned  customs) 
give  him  notice  that  his  mine  will  be  forfeited, 
unless  within  a  certain  specified  time  the  work- 
ing be  resumed,  and  in  the  event  of  non-com- 
pliance with  the  notice,  the  barmaster  may  give 
the  mine  to  any  other  person  who  is  willing  to 
work  it : — Held,  that  a  miner  who,  in  exercise 
of  his  rights  under  custom  5,  has  erected  upon 
the  land  of  the  surface  owner  buildings  reason- 
ably  necessary  for  the  working  of  his  mine,  is 
entitled  as  against  such  surface  owner  to  pull 
down  and  remove  the  materials  of  such  buildings 
at  any  time  whilst  he  continues  to  work  the 
mine,  or  within  a  reasonable  time  after  he  has 
ceased  to  do  so,  and  before  he  has  done  any  act 
shewing  an  intention  to  abandon  the  mine  other 
than  the  act  of  pulling  down  such  buildings, 
notwitlistanding  that  such  buildings  may  be 
built  of  brick  or  stone,  with  foundations  sunk 
into  the  soil ;  but  that  he  is  not  entitled  to 
remove  them  after  he  has  allowed  such  reason- 
able time  to  expire  or  has  otherwise  indicated 


an  intention  to  abandon  the  mine,  although  he 
may  have  received  no  notice  of  forfeiture  from 
the  barmaster  under  custom  19.  Wahe  v.  Mall, 
62  L.  J.,  Q.  B.  494  ;  8  App.  Cas.  196  ;  48  L.  IV 
834  ;  31  W.  R.  585  ;  47  J.  P.  648— H.  L.  (E.) 

Spoil— Alghtt  of  Miner  and  of  landowner.] — 

The  plaintiffs  were  owners  of  land  in  the  district 
of  E.  F.,  which  land  was  contiguous  to  the  dis- 
trict of  the  wapentake  of  W.  These  two  districts, 
though  distinct,  and  governed  by  different  acts  of 
parliament,  form  part  of  the  High  Peak  of  B. 
The  defendants  sank  a  shaft  and  commenced 
mining  operations  in  the  plaintifb*  land,  in  the 
district  of  K.  F.,  but  subsequently  extended  them 
to  the  adjoining  district  of  W.  By  the  custom 
of  the  districts  the  right  to  dig  and  search  for 
lead  ore  is  conceded  to  all  persons,  who  may  use 
a  specified  portion  of  the  above-lying  surface  for 
the  purpose  of  dressing  the  ore  and  placing  the 
spoil  or  refuse,  which  spoil  when  not  used  by  the 
miners  becomes  the  property  of  the  surface 
owner.  The  defendants  naving  sunk  a  shaft 
originally  in  the  land  of  the  plaintifb,  carried  on 
the  operations  into  another  district  and  under 
the  surface  of  another  landowner,  and  claimerl 
to  use  the  plaintiffs*  land  for  the  purpose  of 
dressing  the  ore,  and  for  depositing  the  refuse 
got  from  under  the  surface  in  the  other  district, 
and  belonging  to  the  other  landowner : — Held, 
that,  as  the  two  districts  of  K.  F.  and  of  W.  were 
quite  distinct,  and  governed  by  separate  acts  of 
parliament,  it  was  not  competent  for  the  miner 
sinking  his  shaft  in  one  district,  to  use  the  surface 
land  in  that  district  to  dress  the  ore  and  place 
the  spoil  or  refuse  got  from  another  district  into 
which  he  had  extended  his  operations.  Wake  t. 
Bed/earn,  43  L.  T.  123  ;  44  tf.  P.  681. 

Even  if  the  mine  worked  by  the  defendants 
were  within  the  same,  instead  of  being  in  a 
separate  and  independent  district,  the  right 
asserted  by  them  of  using  the  plainti&*  land  for 
the  purpose  of  treating  the  mineral  got  from  the 
land  not  below  their  surfoce  land,  but  that  of 
another  landowner,  could  not  be  maintained — 
Per  Cockbum,  C  J.    JJ, 


III.  LEASES  OF  MINES. 

1.  G&AKT  OF,  ASB  SPECIFIC  PEBFOBMANCB. 

Power  to  Demise — Crown.] — By  36  &  37  Vict, 
c.  86,  the  crown  has  power  to  grant  mining 
leases  for  sixty-three  years. 

— -  Of  Tmstoee.] — ^An  estate,  with  the  mines 
and  minerals,  was  settled,  and  power  was  given 
to  the  trustees  to  demise  the  hereditaments  and 
the  coal  and  minerals,  but  so  as  the  lessees 
should  not  be  dispunishable  for  waste : — Held^ 
that  the  last  clause  was  repugnant,  and  that  the 
trustees  might  demise  mines,  both  open^  and 
unopened,  at  the  date  of  the  settlement.  Dalff 
V.  Beckett,  24  Beav.  114 ;  3  Jur.  (N.8.)  754  r  5 
W.  R.  514. 

Where  there  was  a  conveyance  to  trustees  of 
land,  together  with  the  mines  thereunder,  and  a 
power  to  grant  leases  for  fourteen  years  without 
mentioning  mines  : — Held,  that  the  trustees 
had  no  jwwer  to  grant  leases  of  unopened  mines. 
Q>egg  v.  Rowland,  35  L.  J.,  Ch.  396  ;  L.  EL  2  Eq» 
160  ;  14  L.  T.  217  ;  14  W.  R.  530. 

Of  Tenant   for    Life.] — ^A   power   was 

reserved  in  a  deed  of  settlement  to  a  tenant  for 
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life  to  lease  collieries  and  coal  mines,  **  together 
with  fdl  sach  powers,  authorities,  accommoda- 
tions, liberties,  and  privileges  as  shall  be  neces- 
sary, or  are  nsnally  contained  in  leases  of 
collieries  or  mines  in  the  county,  place  or  neigh- 
bourhood where  the  collieries  or  mines  are 
situate,  for  seeking,  winning,  working,  drawing, 
taking  and  carrying  away  the  coals  within  and 
under  the  same  ' :  the  leases  were  not,  except  in 
the  cases  provided  for,  to  be  made  dispunishable 
for  waste  by  any  express  words.  A  mining 
lease,  granted  in  pursuance  of  this  power, 
authori8(Bd  the  leasee  to  build  and  erect  all  such 
engines,  workmen's  cottages,  &c.,  as  should  be 
necessary  and  proper  for  the  carrying  out  the 
works,  and  also  to  dig  and  take  building  materials 
for  buildings  required  for  the  purpose  of  the 
colliery.  The  lessees  built  several  cottages  for 
workmen.  It  was  found  by  a  jury  that  the 
power  to  build  cottages  in  places  convenient  to 
the  works  of  the  mine  was  a  necessary  and 
usual  power  in  mining  leases  : — Held,  that  the 
lease  was  valid.  Morris  v.  Bhydydefed  CoUiery 
Co.,  3  H.  ft  N.  885  ;  28  L.  J.,  Ex.  119 ;  6  Jur. 
(N.S.)  339 ;  7  W.  B.  95— Ex.  Ch.  See  Jegon  v. 
Virian,  36  L.  J.,  C.  P.  145  ;  L.  B.  2  0.  P.  422  ; 
16  L.  T.  286  ;  15  W.  B.  457— Ex.  Ch. 

Committee  of  Lunatio.] — ^Agreement  by 

committee  of  a  lunatic,  that  coal  under  lunatic's 
estate  should  be  worked  by  owner  of  adjoining 
land,  established  under  circumstances.  Tahhart, 
ExparU,  6  Yes.  428. 

Under  Powen.]— iSM  Powbr& 

Under    Settled    Bstatei    Aet.]  —  ^ee 

Settled  Laivd. 

Speeifte  Porformaaee.] — Whether  an  agree- 
ment for  the  digging  of  stone  be  a  mere  licence 
to  dig,  or  a  lease,  is  immaterial  in  a  court  of 
equity,  which  wiU  decree  performance  of  such  a 
contract.    KeUon  v.  Bridges,  1  Jur.  763. 

Specific  performance  of  an  agreement  to  let 
the  workings  of  quarries,  and  account  of  moneys 
due  for  working  the  quarries  in  a  particular 
manner  refused ;  the  party's  remedy  being  at 
law.    Btwth  V.  Pollard,  4  Y.  &  Coll.  61. 

A  contract  for  a  lease  of  *^  coals,  &c.,**  or 
"  minerals,*'  is  too  ambiguous  to  be  carried  out 
by  the  court.  A  contract  by  the  owner  of  one 
undivided  moiety  of  a  colliery,  for  the  lease  of 
the  whole  colliery,  will  not  (in  the  absence  of 
fraud  or  collusion)  be  decreed  to  be  specifically 
carried  out  as  to  his  own  moiety,  either  with  or 
without  compensation.  Semble,  in  such  a  case 
the  parties  will  be  left  to  damages  at  law. 
Price  V.  Griffith,  1  De  G.  M.  &  G.  80  ;  21  L.  J., 
Ch.  78  ;  15  Jur.  1093. 

A.  demised  to  B.  and  his  heirs  certain  lands, 
reserving  thereout  all  mines  and  minerals,  with 
liberty  to  enter  and  dig  for  the  same,  and  to 
hold  200  or  300  acres  contiguous  to  the  mines 
when  found,  making  an  allowance  or  abatement 
to  B.  for  the  same,  according  to  the  rate  of  rent 
reserved.  A.  found  mines  and  selected  land, 
and  the  court  decreed  a  specific  performance  of 
the  contract,  deciding  that  the  clause  in  the 
lease  was  a  covenant,  and  not  a  condition  of 
re-entry.  Sed  quaere,  whether  it  is  not  a  con- 
dition and  not  a  covenant.  Oroher  v.  Orpen, 
3  Jo.  k,  Lat.  589  ;  9  Jr.  £q.  R.  563. 

Semble,  A.  must  take  the  lands  in  one  place 
and  at  one  time  ;  and  the  court  will  not  enter 
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into  the  question  of  motives  for  enforcing  the 
contract,  or  whether  the  mines  can  be  profitably 
worked ;  though  if  colourably  worked  to  give 
a  claim  to  the  land,  the  contract  would  not  be 
enforced.    Ih. 

The  abatement  of  rent  was  made  in  propor- 
tion to  the  quantity,  not  the  quality,  of  the 
land,  and  A.  was  not  bound  to  give  compensa- 
tion for  improvements.    Ih, 

A  bill  was  filed  for  the  purpose  of  enforcing  a 
contract  for  a  lease  of  mines,  at  a  rent  of  one- 
fifteenth  of  the  minerals  obtained.  The  defen- 
dant had  subsequently  granted  a  lease  to  another 
party  at  the  same  rent.  The  bill  charged  that, 
under  an  act  of  parliament,  it  was  directed  that 
the  best  rent  should  be  obtained  by  the  owner 
of  the  mines  ;  and  although  bne-fif  teenth  was  a 
fair  rent  when  the  plaintiffs  contract  was  entered 
into,  that  afterwards,  the  mines  having  become 
more  valuable,  the  amount  was  not  then  a  fair 
rent,  and  the  lease  granted  by  the  defendant  was 
therefore  contrary  to  the  act: — Held,  upon  a 
demurrer  for  want  of  equity,  that  a  party  coming 
for  performance  of  a  contract  could  only  have  it 
as  it  actually  existed,  and  that,  as  the  rent 
reserved  in  the  plaintiffs  contract  was  not  the 
best  that  could  oe  obtained,  it  was  contrary  to 
the  act,  and  in  effect  fraudulent.  The  plaintiff, 
therefore,  could  not  have  his  contract  enforced, 
and  the  demurrer  was  allowed  : — ^Held,  also,  that 
it  was  an  undeniable  proposition,  that  when  a 
party  entered  into  a  contract  without  having  the 
power  of  performing  it,  and  afterwards  acquired 
the  right  to  do  so,  he  was  then  bound  to  perform 
it.  Ckime  v.  MitoheU,  15  L.  J.,  Ch.  287 ;  10 
Jur.  909. 

Waxrantj.] — ^A.,  on  the  application  of 

B.  and  C,  agreed  to  grant  them  a  lease  of  a  vein 
or  seam  of  coal,  called  the  S.  vein,  "  about  two 
feet  thick,  with  the  overlying  and  underlying 
beds  of  clay,**  on  and  under  a  farm  called  X.,  at 
lOOZ.  per  annum  as  certain  or  dead-rent,  and 
royalties  of  9d,  per  ton  for  the  coal  and  id,  per 
ton  for  the  clay ;  the  lessees  to  have  any  part 
of  the  farm  at  the  rent  of  101,  per  acre,  and  to 
expend  not  less  than  500/.  in  the  erection  of 
a  manufactory  and  buildings  for  the  purpose  of 
working  the  coeX  and  clay  ;  way-leave  of  id,  per 
ton  for  foreign  coal  and  clay;  lessees  to  have 
power  to  determine  the  lease  at  the  end  of  three 
years  on  giving  one  year's  notice.  On  action  by 
A.  for  specific  performance,  B.  and  C.  alleged 
that  the  S.  vein  did  not  exist  under  the  farm, 
and  it  was  proved  that  on  search  it  had  not  been 
found,  but  counter-evidence  was  g^ven  to  shew 
that  the  searches  were  insufficient : — Held,  that 
under  the  agreement  B.  and  C.  had.  in  con- 
sideration of  the  dead-rent  reserved,  outained  a 
licence  to  enter  and  search  for  the  vein,  but  not 
a  warranty  that  such  vein  was  to  be  found  ;  and 
accordingly,  that  A.  was  entitled  to  specific  per- 
formance of  the  contract  whether  the  S.  vein 
existed  or  not.  Jeffreys  v.  Fairs,  46  L.  J.,  Ch. 
113  ;  4  Ch.  D.  448  ;  36  L.  T.  10 ;  25  W.  R.  227. 


Cannot  be  resisted  on  ground  of  Kino 


being  Worthless.] — ^A  person  contracting  for 
the  lease  of  a  mine  cannot  resist  its  performance 
on  the  ground  of  his  ignorance  of  mining  matters 
and  of  the  mine  turning  oat  worthless.  Hay- 
loood  V.  Q^,  25  Beav.  140 ;  27  L.  J.,  Ch.  468  ;  4 
Jur.  (N.B.)  227  ;  6  W.  B.  304. 

The  taking  possession  of  amine  by  the  intended 
lessee  is  not  an  acceptance  of  the  title.    Ih. 
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A.  had  worked  the  coal  under  hit  estate,  but 
abandoned  it  as  unprofitable.  Twenty  yean 
afterwards  B.  cleared  the  pit  and  examined  the 
coal  in  the  shaft  with  two  other  persons  and 
subsequently  contracted  for  a  lease.  The  colliery 
turned  out  worthless  : — Held,  that  B.  could  not 
resist  a  specific  performance  on  the  ground  that 
A.  had  not  communicated  the  fact  of  his  having 
worked  the  mine  and  found  it  unprofitable.    lb, 

Baitraining   Leisae    firom   Oeaitng   to 

Pump.] — In  an  action  for  specific  performance 
of  an  agreement  to  grant  a  colliery  lease  where 
the  lessee  had  long  retained  possession,  and  had 
worked  the  coal  and  then  threatened  to  cease 
pumping  : — Held,  that  a  motion  for  an  injunc- 
tion to  restrain  the  lessee  from  ceasing  pumping 
was  a  proper  motion  for  the  preservation  of  the 
property  pending  the  action  under  Ord.  LII.  r.  8. 
Strdley  v.  Pearson,  49  L.  J.,  Ch.  406  ;  16  Gh.  D. 
113  ;  43  L.  T.  156 ;  28  W.  R.  762. 

Beseission— Time  Xssenee  of  Ooatraet.] — ^In  a 

contract  for  the  lease  of  working  mines,  time, 
though  not  named,  is,  from  the  fiuctuating  nature 
of  the  property,  considered  as  of  the  essence  of 
the  contract,  and  the  intended  lessee  may  there- 
fore fix  a  reasonable  time  for  completion,  and 
on  the  lessor's  default  may  rescind  toe  contract. 
Maehryde  ▼.  WeekSy  22  Beav.  633 ;  2  Jur.  (NJS.) 
918. 

Agreemeat  fbr  Xiiiiiig  Lease— Lessee  in  Pos- 
session—Payment of  Eoyalties  into  Court.] — 

The  plaintifis  commenced  an  action  against  the 
defendant  for  specific  performance  of  an  agree- 
ment for  a  lease  of  a  coal  mine  by  the  plaintifb 
to  the  defendant  atl  a  royalty,  as  the  plaintifb 
alleged,  of  lOi.  per  ton.  The  defendant  counter- 
claimed  to  have  specific  performance  with  a 
royalty  of  less  amount.  The  defendant  was  in 
possession,  and  raising  and  selling  large  quan- 
tities of  coal,  but  he  aUeged  that  he  had  expended 
on  the  mine  more  than  the  value  of  the  coal 
raised.    He  also  brought  an  action  against  tJie 

Slaintifb  in  the  Queen*s  Bench  Division  to  obtain 
amages  for  misrepresentations  alleged  to  have 
been  made  to  him  for  the  purpose  of  inducing 
him  to  enter  into  the  agreement,  which  action 
was  still  pendinff.  The  plaintifb  moved  for  an 
interlocutory  order  that  tne  defendant  might  be 
ordered  to  pay  into  court  the  amount  of  royalties 
at  10^.  per  ton  on  the  coal  he  had  raised,  but 
the  court  refused  the  motion  : — ^Held,  on  appeid, 
that  although  it  would  not  be  right,  whik  the 
right  of  royalty  was  in  dispute,  to  order  the 
defendant  to  pay  into  court  the  amount  of 
royalties  at  the  rate  claimed  by  the  plaintifb, 
he  ought  to  be  ordered  to  pay  in  the  amount  of 
royalties  at  the  rate  which  he  himsdf  alleged  to 
be  the  one  agreed  upon,  and  that  as  his  carrying 
away  coal  diminished  the  value  of  the  property, 
he  would  not  have  the  usual  option  of  giving  up 
possession  instead  of  paying  money  into  court. 
lieici^  V.  James,  56  L.  J.,  Ch.  163 ;  32  Ch.  D. 
826  ;  54  L.  T.  260  ;  84  W.  B.  619  ;  60  J.  P.  423 
— C.A. 

2.  Of  what  LAime  and  Mikbs. 

Where  Subjeot-matter  non-existent.] — When 
the  thing  let  turns  out  to  be  a  nonentity,  the 
lessee  is  not  bound.  Omoan  v.  Chru^,  L.  B.  2 
H.  L.  Sc.  273. 

In  such  a  case  it  is  perfectly  reasonable  that 
the  lease  should  be  subject  to  reduction.    Ih, 


When  there  is  a  total  destruction  or  an  ex- 
haustion of  the  subject-matter  of  a  lease,  the 
lessee  is  entitled  to  abandon  it.    Ih, 

The  lessee  of  a  mine,  although  entitled  to  rely 
on  the  existence  of  the  subject-matter,  takes  fiXL 
risk  of  its  failure,  either  as  to  quantity  or  valae, 
unless  either  is  expressly  warranted.    Ih, 

Wkcre  Xiae  <*  nn workable  to  Proflt*'l~At 
common  law,  the  mere  fact  of  "  unworkabiuty  to 
profit "  affords  no  ground  for  reducing  or  throw- 
ing up  a  lease  of  minerals,  which  are  in  their 
nature  subject  to  many  vicissitudes.  There  is  in 
such  a  case  no  legal  warranty  on  which  the 
lessee  can  rely.    Ih, 

XiBfiral  Lease  if  really  a  Sale.]— What  is 

termed  a  mineral  lease  is  really  a  sale  out  and 
out  of  a  portion  of  the  land.    Ih, 

Paroelf .]— By  a  deed  of  the  29th  of  September, 
1854,  B.  demised  to  C.  a  fire-brick  manufactory, 
and  he  granted  to  C.  power  to  dig  fire-clay  from 
under  luids  therein  described,  the  term  of  the 
demise  and  licence  being  twenty-one  years  from 
the  6th  of  April,  1864.  By  a  deed  of  the  3l8t  of 
August,  1862,  B.  demised  to  B.  all  the  coal  mines 
and  seams  of  coal,  "and  also  all  the  mines;, 
seams,  veins,  or  beds  of  ironstone  and  fire-clay- 
found  in  connection  with  such  coal  seams  as  are 
workable  as  coal  seams,"  under  the  same  lands 
as  those  to  which  C.'s  licence  applied,  for  forty- 
two  years  from  the  22nd  of  November,  1858.  In 
1866  C.  commenced  opening  an  old  pit,  called 
the  Montague  Pit,  with  the  intention  of  reach- 
ing a  seam  known  as  the  Stone  Coal  Seam,  in 
order  to  work  the  fire-clay  in  connection  with 
that  seam.  Previously  to  this,  in  1864,  B.  had 
sunk  a  pit  through  the  Stone  Coal  Seam,  to  get 
at  a  lower  coal  seam,  and  he  had  taken  samples 
of  the  fire-clay  in  the  Stone  Coal  Seam,  some  of 
which  samples  he  had  sent  to  C.  to  be  tested, 
and  he  had  afterwards  sold  some  of  the  fire-day 
to  C.  for  the  purpose  of  being  manufactured. 
After  C.  had  expended  a  considerable  amount  of 
money  on  his  works  at  the  Montague  pit,  bat 
before  he  had  reached  the  Stone  Coal  Seam,  B. 
gave  notice  to  him  that  he  had  akeady  proved 
the  Stone  Coal  Seam,  and  was  about  to  work  it, 
and  that  it  would  be  an  invasion  of  his  rights  if 
C.  was  to  work  that  seam.  Ultimately  C.  filed 
in  equity  a  bill  to  restrain  B.  from  working  the 
fire-clay  or  the  coal  in  the  Stone  Coal  Seam 
under  any  part  of  the  lands  to  which  C.'s  licence 
applied  during  the  continuance  of  C.*s  term  : — 
Held,  that  the  words  **  coal  seams  workable  as 
coal  seams"  must  be  construed  regard  beings 
had  to  all  and  every  the  powers  conferred  by 
the  lease  in  which  those  words  were  found,  and 
that,  looking  at  those  powers  and  at  the  evi- 
dence, which,  in  the  opinion  of  the  court,  showed 
that  the  Stone  Coal  Seam  was  workable  at  a 
profit  when  both  the  coal  and  the  fire-clay  were 
taken  into  account,  that  seam  must  be  con- 
sidered to  be  comprised  in  B.*s  lease.  Carr  v. 
Benson,  L.  B.  3  Ch.  624  ;  18  L.  T.  696 ;  16  W.  B. 
744. 

The  mines  under  a  farm  of  181  acres  were 
supposed  to  be  divided  by  a  fault  running  north 
and  south  in  such  away  as  to  leave  about  eighty- 
three  acres  on  the  west  and  ninety-eight  acres  on 
the  east ;  and  the  owners,  by  several  agreements, 
agreed  to  demise  to  S.  the  mines  lying  to  the 
westward  of  the  fault,  "  supposed  to  be  eighty- 
three  acres  or  thereabouts,   and  to  D.  the  mines 
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lying  to  the  cast  of  the  same  fault,  '*  supposed  to 
be  ninety-eight  acres  or  thereabouts,"  and  each 
lessee  was  to  pay,  in  addition  to  a  royalty,  a  dead- 
rent  amounting  to  about  21.  per  acre  on  the  esti- 
mated area  of  the  mines  demised  to  him.  No 
lease  was  executed  to  either  of  the  lessees,  but 
they  entered  upon  and  conmienced  working  the 
mines  agreed  to  be  demised  to  them  respectively. 
S.  in  the  course  of  his  workings  arrived  at  a 
fault,  which,  if  taken  as  the  boundary  between 
the  mines  agreed  to  be  demised  to  him  and  those 
agreed  to  be  demised  to  D.,  would  leave  him  only 
eight  acres,  instead  of  eighty-three;  and  he 
worked  through  the  fault.  D.  filed  a  biU  for  an 
injunction  to  restrain  him  from  so  working : — 
Held,  that,  assuming  the  fault  worked  through 
by  the  defendant  to  be  the  same  as  the  fault 
indicated  in  the  agreement  (which  was  not  clear), 
the  plaintiff  was  not  entitled  to  a  lease  of  mines 
so  largely  exceeding  the  estimated  acreage  of  the 
mines  agreed  to  be  demised  to  him  as  the  mines 
lying  to  the  eastward  of  the  fault,  and  he  could 
not  be  considered  as  constructively  in  possession 
of  more  than  the  lessors  had  by  their  agreement 
bound  themselves  to  demise.  JkivU  v.  Sftepherd^ 
35  L.  J.,  Ch.  681 ;  L.  R.  1  Ch.  410 ;  16  L.  T. 
122. 

A  lease  of  two  seams  of  coal,  and  all  other  the 
seam  and  seams  of  coal  under  the  D.  estate,  w^ 
authorise  the  opening  an  unworked  seam  ;  and 
after  the  decease  of  the  grantor,  the  rents  and 
profits  of  the  same  mines  under  a  new  lease  will 
belong  to  the  tenant  for  life  under  his  wilL 
Spenoer  v.  Sourr^  31  Beav.  334 ;  31  L.  J.,  Ch. 
808  ;  9  Jur.  (N.8.)  9  ;  10  W.  R.  878. 

An  agreement  to  lease  "two  seams  of  coal 
lying  under  lands,  to  be  hereafter  defined,  in  the 
Bank  End  estate,"^  construed  as  an  agreement  to 
lease  "  two  seams  of  coal  lying  under  the  lands 
of  the  Bank  End  estate,  the  boandaries  of  which 
are  to  be  hereafter  defined,"  and  specific  perform- 
ance was  decreed.  Haywood  v.  Cbpe^  26  Beav. 
140 ;  27  L.  J.,  Ch.  468 ;  4  Jar.  (n.8.)  227 ;  6 
W.  B.  804. 

Msaaiiig  of  Words  *<or  thereaboutt."! 

— In  construing  the  words  "or  thereabouts," 
when  used  to  qualify  the  statement  of  the  esti- 
mated quantity  of  mines  agreed  to  be  demised, 
the  same  principles  ought  to  be  acted  upon  as 
would  guide  the  court  in  construing  the  same 
words  in  an  agreement  for  a  sale  or  a  demise  of 
the  surface.  DavU  v.  Shepherd^  36  L.  J.,  Ch. 
581 ;  L.  R.  1  Ch.  410  ;  16  L.  T.  122. 

Whore  LeitM't  Xi^ojmeiLt  ii  restricted.] 

— ^A  lessor  demised  for  sixty  years,  at  certain 
rents  and  royalties,  the  following  parcels,  viz. 
first  and  secondly,  certain  cottages  and  an  engine- 
house  ;  thirdly,  all  the  mines  which  then  were  or 
thereafter  during  the  term  might  be  discovered 
within  all  the  lands,  about  514  acres,  described 
in  the  map  ;  and  also  liberty  for  the  lessees  to 
dig  and  carry  and  sell  all  iron  and  coal,  in,  from, 
over,  upon,  or  under  the  lands,  and  to  open  and 
dig  any  pits  or  levels  into,  upon,  about,  or  under 
the  mines  and  lands,  except  in  or  upon  the 
demesne  lands  coloured  red  in  the  plan  (being  a 
piece  of  four  acres),  on  which  a  capital  mansion- 
house  and  buildings  were  erected  : — Held,  that 
this  was  a  demise  of  the  whole  mines  under  the 
whole  614  acres,  but  with  a  restricted  right  of 
enjoyment  in  the  lessees,  so  that  the  lessor  could 
not  demise  the  red  part  to  any  other  persons, 
but  the  lessees  had  no  right  to  work  the  mines 


under  the  red.  Du^daleY,  Hobertson^  3  Kay  &  J. 
695 ;  3  Jur.  (N.8.)  687. 

"  Deieribed  in  Xap  anaexed."]— A  lease 

professed  to  demise  to  lessees  idl  mines  and 
minerals  **  in,  upon,  or  under  all  or  any  part  of 
the  messuages  or  tenements,  ficdds,  doses,  or 
parcels  of  land  described  and  set  forth  in  the 
map  thereunto  annexed ;  and  also,  in,  upon,  or 
under  all  or  any  part  of  that  large  tract  of  land, 
called  Mold  mountain ;  all  which  premises  are 
situate,  &c.,  and  are  bounded,  &c ;  and  all 
which  are  particularly  described,  delineated, 
and  distinguished  in  the  map  or  plan,  annexed 
to  these  presents,  and  which,  by  agreement  of 
all  parties  thereto,  was  meant  and  intended  to 
be  taken  as  part  of  that  indenture  " : — Held,  that 
the  words  of  the  demise  were  not  to  be  controlled 
or  restrained  by  the  map,  but  might  receive  full 
efEeot,  and  be  held  to  include  a  particular  spot, 
the  boundary  of  which  could  not  be  traced  with 
strict  accuracy  upon  the  map,  by  reason  of  the 
smallness  of  the  scale  upon  which  it  was  drawn. 
Taylor  V.  Parry,  1  Scott  (N.B.)  676 ;  1  Man.  ft  Q. 
604 ;  9  L.  J.,  C.  P.  298  ;  4  Jur.  967. 

3.  FiXTXTBES  AJSTD  SPOIL  BANK. 


Fixtures.! — Miners  working  under  customs 
established  oy  the  High  Peak  Mining  Customs 
and  Mineral  Ck>urt8  Act,  1851  (14  &  15  Vict, 
c.  94),  lawfully  erected  machinery  and  buildings 
accessory  thereto  on  surface  land,  of  which  the 
miners  were  entitled  to  the  exclusive  use  for 
mining  purposes,  but  the  freehold  of  which 
belonged  to  others.  The  buildings  were  attached 
so  as  to  be  part  of  the  soil,  and  so  that  they 
could  not  be  removed  without  some  disturbance, 
which  would  not  amount  to  a  destruction,  of 
the  soil.  The  buildings  were  from  the  first 
intended  to  be  accessory  to  the  mining,  and 
there  was  nothing  to  show  that  the  property  in 
them  was  Intended  to  be  irrevocably  annexed  to 
the  soil : — Held,  that  the  maxim,  quicquid  plan- 
tatur  solo,  solo  cedit,  was  not  applicable,  and 
that  the  miners  were  entitled  to  pull  down  and 
remove  the  buildings  while  their  interest  in  the 
mine  continued,  and  were  not  liable  to  the  sur- 
face owners  for  so  doing.  Waie  v.  SdU,  52 
L.  J.,  Q.  B.  494  ;  8  App.  Gas.  195 ;  48  L.  T.  834  ; 
31  W.  R.  585— H.  L.  (B.) 

A  lease  of  coal  mines  and  ironworks  contained 
a  covenant  by  the  lessee,  to  yield  up  to  the  lessor, 
at  the  expiration  or  sooner  determination  of  the 
term,  all  ways  and  other  roads  in  or  under  the 
demised  hereditaments  in  such  good  order,  repair, 
and  condition  as  that  the  coal  and  iron  works 
might  be  continued  and  carried  on  by  the  lessor : 
— ^Held,  that  tram-plates,  fastened  to  iron  or 
wooden  sleepers,  which  were  not  let  into  the 
ground,  but  rested  thereon,  were  not  included 
in  the  terms,  works,  or  ways,  or  roads,  and  conse- 
quently might  be  taken  up,  sold,  or  removed  hy 
the  lessee.  Beaufort  (Duke)  v.  Bates,  3  De  G.  F. 
&  J.  381  ;  31  L.  J.,  Ch.  481  ;  8  Jur.  (N.8.)  270 ; 
6  L.  T.  82  ;  10  W.  R.  200.  See  Rolleston  v.  JV«io, 
4  E.  ft  J.  640. 

BemoYal  of— Tenant  for  Life  of  Mines 


and  Collieries — ^Semainderman.] — A  tenant  for 
life  of  real  estate,  who  was  entitled  to  hold  and 
enjoy  the  working  stock  and  plant  of  certain  iron 
mines  and  collieries  situate  on  the  estate,  and 
carrv  on  such  iron  mines  and  collieries,  erected 
on  the  estate,  machinery,  &c.  blast  furnaces,  and 
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a  railway  of  oonsiderable  length  connecting  the 
mines  and  collieries.  On  his  death  the  question 
arose  whether,  in  an  account  between  his  execa- 
tors  and  the  remainderman,  the  former  should  be 
credited  with  the  value  of  the  machinery,  ftc.  or 
whether  the  same  passed  to  the  remainderman 
as  things  annexed  to  the  soil :— Held,  that  the 
interest  of  the  tenant  for  life  was  a  right  of  enjoy- 
ment in  the  chattels,  and  not  a  right  to  carry  on 
a  business ;  and  that  therefore  his  position  with 
respect  to  the  trustee  was  that  of  a  donee  of  con- 
sumable chattels: — Held,  also,  that  the  machinery 
annexed  to  the  soil  for  the  purpose  of  rendering 
the  minerals  merchantable,  if  such  machinery 
was  capable  of  being  removed  therefrom  by  dis- 
turbing the  soil  without  destroying  the  land,  was 
machinery  which  could  not  be  said  to  be  so 
attached  to  the  land  as  to  become  part  of  it  and 
belong  to  the  owner  of  the  land,  but  was  to  be 
deemeid  to  be  trade  fixtures  which  passed  to  the 
executor  as  personalty,  on  the  authority  of  Wake 
T.  ffaU  (8  App.  Gas.  195).  Ward  t.  Dudley 
COimnteii),  67  L.  T.  23. 

Spoil  Bank.] — ^The  lessee  of  a  coal  mine,  under 
covenant  to  remove  the  spoil  bank  at  the  end  of 
his  term,  has  a  property  in  the  material  of  the 
bank,  giving  him  a  right  of  action  against  a 
stranger  removing  part  of  it  for  brick-making. 
BobinsonY.  MUne,  53  L.  J.,  Oh.  1070. 

Parol  Lioenoe  te  laaroh  for  Ifinnrali.] 

— ^A  party  daiming  ownership  in  a  field  grantea 
to  the  plaintiff  apftroi  licence  to  search  therein 
for  minerals.  The  plaintiff  acting  under  this 
licence  dug  pits  in  the  field,  and  threw  up  sand 
and  gravel  mixed  with  ore,  which  the  defendant 
took  away,  professing  to  act  under  the  authority 
of  a  third  party.  Before  the  defendant  took 
away  the  sand,  gravel,  and  ore,  the  party  who 
gave  the  plaintiff  the  parol  licence  granted  him 
a  similar  licence  by  deed : — Held,  that  under 
these  circumstances  the  plaintiff  was  entitled  to 
maintain  an  action  for  the  gravel,  sand,  and  ore 
as  against  the  defendant,  who  was  a  wrong-doer. 
Niniham  v.  Bovcden,  11  Ex.  70  ;  24  L.  J.,  Ex. 
237. 

4.  OOVENANTS. 

Usual — ^What  are.] — ^A  proviso  for  re-entry  on 
non-observance  of  the  lessee's  covenants  is  not  a 
usual  clause  in  a  mining  lease,  to  be  inserted  in 
the  absence  of  express  stipulation.  Sbdgkineon 
V.  Crowe,  44  L.  J.,  Ch.  680  ;  L.  R.  10  Oh.  662  ; 
33  L.  T.  388  ;  23  W.  B.  886. 

In  a  lease  of  a  colliery  in  Derbyshire  a  pro- 
viso that  when  the  mines  demised  are  incapable 
of  being  worked  to  a  profit,  the  lessee  should 
be  entitled  to  determine  the  lease  is  not  *'  usuaL" 
The  court  will  make  a  declaration  that  a  clause 
ought  not  to  be  inseitel  in  a  lease  which  it 
refers  to  chambers  to  settle.  Strdley  v.  Pearson^ 
49  L.  J.,  Oh.  406 ;  16  Oh.  D.  113  ;  43  L.  T.  156  ; 
28  W.  E.  752. 

Whether  an  agreement  for  a  lease  does  or  does 
not  provide  that  the  usual  covenants  shall  be 
inserted  in  the  lease,  each  party  is  entitled  to 
have  such  covenants  inserted  as  are  incidental 
to  and  necessary  to  protect  the  rights  given  or 
reserved  to  eacdi.  Accordingly,  under  an  agree- 
ment for  a  lease  of  minerals,  the  payments  to  be 
accelerated  with  an  increase  in  the  quantity  of 
work,  it  was  held  that  the  lessor  was  impliedly 
entitled  to  have  a  right  of  entry  and  inspection 


secured  to  him  by  this  lease.  Blakedey  v.  Wkid- 
don,  I  Hare,  179  ;  11  L.  J.,  Oh.  164  ;  6  Jnr.  54. 

LUbilitj  of  Airignaei.] — A  mining  licence 
was  granted  by  deed  to  three  persons  as  joint 
tenants,  and  the  licensees  covenanted  jointly  and 
severally  to  pay  compensation  in  respect  of 
damage  to  the  surface.  Two  out  of  the  three- 
licensees  assigned  over.  Damage  having  heea 
done :  —  Held,  that  the  covenant  was  oue 
running  with  the  subject-matter  of  the  grant, 
and  that  the  assignee  from  the  two  licensees  wa» 
liable  under  the  covenant  for  the  whole  compen- 
sation due  to  the  grantor.  Xorval  v.  Piaseoe^ 
4  N.  B.  390  ;  34  L.  J.,  Oh.  82  ;  10  Jur.  (NJB.)  792 ; 
10  L.  T.  809  ;  12  W.  B.  973. 

A  mining  lease  contained  a  covenant  by  the 
lessee  not  to  assign  without  the  consent  of  the 
lessor.  The  lessee  made  an  agreement  with  three 
other  persons  to  give  up  his  right  in  the  lease  to 
them,  and  to  execute  all  necessaiy  deeds  to  carry 
the  arrangements  into  effect,  and  that,  in  the 
meantime,  the  agreement  should  have  the  same 
force  as  if  such  deeds  had  been  executed.  Ko 
consent  of  the  lessor  had  been  obtained,  nor  were 
any  such  deeds  executed.  The  three  entered  into 
possession  and  worked  the  mines,  and  after  a 
time  they  assigned  their  interest  in  the  mines 
and  other  property  comprised  in  the  lease  to  a 
man  of  straw : — ^Held,  that  the  three  being  mere 
equitable  assi^ees  of  the  lease  were  not  liable 
to  the  lessor  for  the  rents  and  covenants  in  the 
original  lease  for  the  time  they  were  in  possession 
of  the  property.  Cbw  v.  Bishop,  8  De  G.  M.  &  6. 
815  ;  26  L.  J.,  Oh.  389  ;  3  Jur.  (N.B.)  499  ;  6  W.  B. 
437. 

Ai  to  Workiiig.] — See  infra^ 

6.  Ebnt  and  Boyaltibs. 

LUUUtj  of  Lmm6.] — Bent  of  a  colliery  com> 
mencing  the  first  quarter  day  after  a  certaini 
quantity  of  coal  had  been  dug,  ordered  to  be  paid 
from  the  quarter  day  prior  to  which  that  quantity 
would  have  been  dug,  but  for  fraudulent  delay  of 
the  lessee.'  6heenY. Sparrow,  f^QwansLiOS;  19^ 
B.  B.  248. 

Where  Coal  defleimitl — The  plaintiff 

was  lessee  of  a  coal  mine  at  tne  rent  of  3001.  a 
year,  and  subject  to  a  royalty  of  10«.  for  eveiy 
wey  of  coals  raised  in  each  year  above  600,  that 
being  the  quantity  considered  to  be  paid  for  by 
the  300/.  a  year,  and  the  plaintiff  was  authorised 
to  determine  the  lease  on  the  coal  being  worked 
out.  The  plaintiff  worked  the  mine  for  several 
years ;  ancl  when  it  was  nearly  exhausted,  he 
was  prevented  by  accidents  and  defects  in  it 
from  continuing  to  work  it,  except  at  a  ruinous- 
expense.  The  court  refused  to  restrain  the  defen- 
dant from  suing  for  the  rent  of  3002.  a  year, 
although  the  plaintiff  offered  to  pay  him  lOt.  per 
wey  for  all  the  remaining  coal.  Phillipi  v.  Jbnts, 
9  Sim.  519  ;  3  Jur.  242. 

Plaintiff,  lessee  of  a  collieiy,  at  a  rate  of  so 
much  per  wey,  the  oolliery  becoming  not  worth 
working,  and  plaintiff  offering  to  pay  for  all  the 
coal  that  could  be  got,  relieved  against  the  future 
rent  and  the  oovenant  in  the  lease  to  work  the- 
colliery,  upon  equitable  terms  of  paying  for  all 
the  coals  remaining,  and  making  a  f oJl  satis- 
faction for  the  covenants,  in  case  the  landlord 
would  accept  the  surrender  of  the  lease.  Smith 
V.  MorrU,  2  Bro.  0.  0.  311. 


1193 


MINES  AND  MINERALS— L«o»e»  ofMinet. 


1194 


Demnrrer  allowed  to  a  bill  by  the  lessee  of  a 
coal  mine,  to  be  reUeved  fiom  his  rent  on  the 
ground  of  a  deficiency  of  the  ooal  to  be  worked. 
Metiers  v.  Devonshire  (,Duke),  16  BeaT.  252 ;  22 
L.  J.,  Ch.  310  ;  1  W.  B.  44. 

A.  demised  a  ooal  mine  to  B.  at  60Z.  per  acre 
for  the  coal  gotten,  and  B.  covenanted  to  work 
not  less  than  two  acres  annoally,  or  pay  the  rent 
for  that  quantity,  "  whether  the  same  shonld  be 
got  or  not."  There  was  a  proviso  for  cesser  if 
all  the  coal  was  exhausted  at  the  end  of  the  term. 
The  lessee,  alleging  that  there  was  a  defidenoy 
in  the  coal,  and  that  from  **  inevitable  causes,^* 
it  was  impossible  to  get  two  acres  annually,  and 
that  during  the  term  he  had  paid  for  more  than 
he  had  got,  sought  to  recover  t)ack  the  excess.  A 
demurrer  was  allowed,  on  the  ground  that  the 
covenant  was  absolute,  and  the  lessee  was  bound 
to  pay  whether  he  got  the  quantity  or  not,  and 
that  there  was  no  allegation  of  an  actual 
exhaustion  of  the  coal.    Ih. 

Coal  mines  were  demised  at  a  certain  royalty 
per  ton  upon  the  coal  which  might  be  got,  and 
also  at  the  rent  of  SOOZ.  a  year,  or  so  much 
thereof  as,  with  the  royalty,  should  amount  to 
that  sum,  such  rent  of  800/.  to  be  a  minimum 
rent  for  the  coal  demised,  and  the  lessee  cove- 
nanted to  pay  the  rents  and  to  work  the  mine : — 
Held,  that  a  court  of  equity  would  not  restrain 
an  action  by  the  lessor  for  the  minimum  rent, 
although  the  coal  proved  to  be  not  worth  the 
expense  of  working ;  but  that  if  the  lessor  were 
to  sue  upon  the  lessee's  covenant  to  work  the 
mine,  the  court  would  interfere.  Ridgtoay  v. 
Sneyd,  1  Kay,  627. 

In  applying  the  rule  of  caveat  emptor  to  the 
case  of  lessees  of  coal  mines,  it  must  be  remem- 
bered that  everyone  acquainted  with  that  kind 
of  property  is  aware  that  coal  mines  are  liable  to 
be  interrupted  by  faults.    Ih, 

If  all  the  coal  had  been  gotten  by  ancient 
workings,  that  might  be  a  case  for  equitable 
relief.    Ih, 

A  demise  of  coal  mines  for  thirty  years,  yield- 
ing 400Z.  for  every  acre  of  coal,  by  annual  pay- 
ments of  not  less  than  200Z.,  provided  that  in  case 
the  whole  of  the  coals,  so  far  as  the  same  could 
be  fairly  wrought,  should  have  been  worked  out 
and  gotten  at  any  time  prior  to  the  expiration 
of  the  term,  and  that  the  coal  so  fairly  wrought 
should  have  been  wholly  paid  for,  then  that  the 
annual  payment  of  200Z.  should  cease  and  be  no 
longer  payable : — ^Held,  that  the  question  whether 
the  coal  could  be  fairly  wrought,  did  not  depend 
npon  whether  it  could  be  worked  at  a  profit  or 
not,  or  whether  any  such  coal  as  that  demised 
was  worth  working ;  but  assuming  that  coal  of 
the  same  description  as  that  demised  could  be 
properly  worked,  whether,  according  to  the  usage 
of  miners,  the  coal  in  question  could  be  worked 
without  extraordina^  difficulty  or  expense. 
GHfflbhe  V.  Righy,  1  K  ft  N.  237  ;  26  L.  J.,  Bx. 
284. 

The  judge  at  the  trial  told  the  jury  that  he 
would  not  give  them  any  explanation  as  to  what 
was  meant  by  "fairly"  wrought,  and  that  they 
were  better  judges  of  the  meaning  of  the  phrase 
than  he  was.  He  told  them  what  he  thought  it 
meant: — Held,  that  this  direction  was  insuf- 
ficient.   Ih, 

A.  demised  to  B.  for  fifty  years  all  his  right 
and  interest  in  the  coals  and  other  minerals  in 
an  estate,  in  as  ample  a  manner  as  was  demised 
to  him,  A.,  by  D.,  yielding  and  paying  yearly  for 
every  ton  of  ooal  that  should  be  worked,  raised 


or  got  by  B.,  in  each  year,  not  exceeding  18,000 
tons  in  any  year,  8^.  per  ton,  or  yielding  and 
paying  that  amount  of  money,  viz.  43SZ.  6#.  SJ., 
each  year  as  fixed  rent,  whether  the  coal  should 
be  worked  or  not ;  and  for  every  ton  of  coals  that 
shonld  be  worked,  raised  or  got  in  each  year, 
above  13,000  tons,  9d.  per  ton :  and  B.  covenanted 
that  he  would  raise  and  work  13,000  tons  of  ooal 
in  each  year,  and  pay  8J.  per  ton  royidty  for  the 
same,  or  would  pay  that  amount  of  money,  viz. 
433Z.  6#.  8^.,  each  year  as  a  fixed  rent,  whether 
the  coals  were  worked  or  not.  There  was  a 
distinct  reddendum  and  covenant  for  payment  of 
rent  in  respect  of  other  minerals.  In  an  action 
on  this  indenture,  the  breach  assigned  was,  that 
B.  did  not  raise  or  work  18,000  tons  of  coal  in 
each  year,  and  pay  at  the  rate  of  8^.  per,  ton  for 
the  same,  or  pay  that  amount  of  money,  viz. 
433Z.  6#.  8^.,  each  year  as  a  fixed  rent,  whether 
the  coals  were  worked  or  not,  but  on  the  contrary 
thereof,  21 6Z.  18#.  id,  of  the  rent  for  half  a  year 
became  due  and  was  unpaid : — Held,  first,  that 
the  whole  rent  claimed  was  pajrablej  although 
the  mine  was  so  exhausted  that  the  lessee  could 
not  raise  18,000  tons  of  coal  in  a  year.  Bute 
iMarqt^)  v.  Thompson,  13  M.  &  W.  487 ;  14 
L.  J.,  Ex.  95. 

Held,  secondly,   that   the   breach  was  well 
assigned.    Ih, 

Xzo6M  in  One  Qnartar — Befleienej  in 

next.] — ^A  mining  lease  contained  the  following 
covenant : — ^That  the  lessees  should  deliver,  quar- 
terly, to  the  landlord,  two  equal  thirteenth  parts 
of  all  coal  which  should  be  raised,  or  should  pay 
him,  quarterly,  the  value  in  money :  proviaed, 
that,  in  case  at  the  end  of  the  first  quarter  of  any 
year  such  deliveries  or  payments  should  not  have 
equalled  in  value  or  amount  d8Z.  10«.,  then  the 
lessees  should  also  pay  at  the  end  of  every  such 
quarter  such  additional  rent  or  sum  of  money  as 
would  make  up  88Z.  10«. ;  and  in  case  at  the  end 
of  the  second  quarter  such  deliveries  or  payments 
for  that  and  the  preceding  quarter  should  not 
have  equalled  in  amount  75/.,  then  the  lessees 
should  also  pay  at  the  end  of  every  such  second 
quarter  such  further  sum  as  would  make  up  75Z. ; 
and  in  case  at  the  end  of  the  third  quarter  such 
deliveries  or  payments  for  that  and  the  two 
preceding  quarters  should  not  have  equalled  in 
amount  or  value  11 IZ.  10«.,  then  the  lessees 
should  pay  at  the  end  of  every  third  Quarter 
such  further  sum  as  would  make  up  lllZ.  lOf. ; 
and  in  case  on  the  24th  day  of  June  in  any  year 
the  deliveries  and  payments  for  that  and  the 
three  preceding  quarters  should  not  have  equalled 
in  amount  or  -^ue  150Z.,  then  the  lessees  should 
pay  on  24th  day  of  June  such  an  additional  rent 
or  sum  as  would  make  up  150Z.,  it  being  the 
intent  and  meaning  of  the  parties  to  the  lease 
that  the  royalties  reserved  should  always  amount 
to  150Z.  per  annum  at  the  least : — ^Held,  that,  in 
calculating  the  amount  dae  to  the  plaintiff  at 
the  end  of  each  year,  the  excess  of  royalty  above 
88Z.  10«.  occurring  in  one  quarter  was  not  to  be 
set  against  the  deficiency  in  a  previous  quarter, 
and  deducted  from  the  sum  payable  to  the 
plaintifi  in  respect  of  the  latter  quarter.  Bishop 
V.  Qoodwi/n,  14  M.  ft  W.  260 ;  14  L.  J.,  Ex.  290. 

Coal  vied  in  WorUng  Xagiaa.]— A  lessee 

of  mine  A.,  took  a  lease  of  B.,  an  adjoining  mine, 
from  the  plaintiff,  by  which  he  was  entitled  to 
get  the  coal  from  B.  mine  at  a  certain  rent,  and 
also  to  be  at  liberty  to  bring  the  ooal  got  in  the 
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A.  mine  to  the  Biirfaoe  by  way  of  "  oatstroke " 
through  the  B.  mine,  on  payment  of  1^.  per  ton 
for  outstrokes,  watercourse  rent,  and  shaft  rent. 
No  rent  was  to  be  paid  for  any  coal  got  from  the 

B.  mine  which  should  be  used  or  consumed  on  or 
for  any  engine  employed  in  working  or  carrying 
on  the  mines  demised : — Held,  that  no  rent  was 
l^yable  for  coal  used  in  working  the  engine  of 
B.  mine  when  employed  in  bringing  up  the  coal 
from  the  A.  mine,  such  engine  being  at  the  same 
time  used  for  keeping  B.  mine  free  from  water. 
SenhouM  ▼.  Harrit,  6  L.  T.  635. 

Coal  brought  on  Iftad,  but  raisod  EIm- 

where.l — ^The  owner  of  land,  with  mines  under- 
neath the  surfoce,  granted  a  lease  of  part  of  his 
land,  and  the  mines  under  it,  to  the  Pontypool 
Iron  Company,  carrying  on  the  manufacture  of 
iron.  The  lease  contained  this  coTenant :  "  yield- 
ing and  paying  to  the  lessor,  his  heirs  and  assigns, 
for  CTeiy  quantity  of  2,620  lb.  of  coal,  ironstone, 
fire-clav,  limestone,  building  stone,  or  any  other 
minerals,  the  produce  of  any  lands  or  mines 
not  intended  to  be  included  in  the  present 
demise,  but  which  shall  be  raised  within  the 
distance  of  twenty  miles  from  any  part  of  the 
premises  hereinbefore  expressed  to  be  demised, 
and  shall  be  brought  through,  over,  or  under  the 
lands,  mines  andpremises  the  royalty  or  sum  of 
one  halfpenny."  The  company  afterwards  granted 
an  underlease  of  a  part  of  the  surface  of  the 
land  to  a  railway  company,  which  made  sidings 
thereon,  for  the  purpose  of  more  conyeniently 
and  safely  shunting  trains  for  a  time,  before 
forwarding  them  to  their  destination.  Trains 
containing  minerals  raised  within  the  twenty 
miles  (often  mixed  with  minerals  in  no  way 
coming  within  the  words  of  the  covenant,  and 
sent  by  other  companies  upon  the  line)  were 
frequently,  for  safety  and  convenleoce,  shunted 
for  a  time  on  the  ridings  formed  on  the  land, 
and  afterwards  taken  out  and  conveyed  to  their 
destination: — ^Held,  that  the  minerals  raised 
within  the  prescribied  distance  did  come  within 
the  words  of  the  covenant,  even  though  brought 
on  the  land  only  for  the  temporary  purpose  of 
being  shunted  there,  and  were  therefore  liable  to 
the  payment  of  the  royalty.  6.  W,  Ry.  v.  Rou*^ 
39  L.  J.,  Gh.  563  ;  L.  B.  4  H.  L.  650 ;  23  L.  T. 
360  ;  19  W.  B.  169. 

An  agreement  to  pay  a  sum  by  way  of  rent- 
charge  or  royalty,  in  respect  of  minerals  which 
may  be  raised  or  obtained  by,  from  or  out  of  any 
mine  or  mines,  pit  or  pits,  in,  upon,  or  under  the 
property  granted,  does  not  entitle  the  person  in 
whose  favour  the  rent-charge  or  royalty  is 
created  to  receive  payment  in  respect  of  minerals 
brought  up  at  the  mouth  of  pits  upon,  but  not 
procured  under,  the  property  granted.  Morgan 
V.  Daveyi  1  Cab.  &  E.  116. 

BeimbiirMmont  of  Bxpeniea  of  Winning.] 

— By  a  deed  of  grant  and  licence  the  licensee 
was  empowered  to  win  and  work  all  and  every 
or  any  of  the  coal  mines,  seam  and  seams  of  coal 
under  certain  lands,  and  to  reimburse  himself  all 
expenses  incurred  in  the  winning  out  of  the 
profits  from  the  sale  of  the  coal;  and  it  was 
provided  that  after  payment  to  the  licensee  of 
all  expenses  in  winning  the  said  colliery,  coal 
mines,  ior  coal  mine,  seam  or  seams  of  coal,  he 
should  pay  the  grantor  such  royalty  for  the  coals 
yearly  wrought  out  of  the  said  coal  mines  seam 
or  seams  as  should  from  time  to  time  be  awarded 
by  two  arbitrators  once  in  every  five  yean  whilst 


the  said  coal  mines,  seam  or  seams  of  coal  should 
continue  to  be  wrought.  More  than  one  seam  of 
coal  lay  under  the  lands.  The  licensee  after 
winning  one  seam  went  on  to  win  another : — 
Held,  that  the  whole  colliery  was  not  won  when 
the  first  seam  was  won,  but  that  the  deed  was  to 
be  read  separatim  as  to  the  winning  of  each 
seam,  and  that  the  licensee  was  entitled  to 
reimburse  himself  the  expenses  of  winning  the 
second  seam  before  any  rovalty  was  payable  as 
to  that  seam.  Elliot  v.  Rokeby  (^LorS),  61  L.  J^ 
Ch.  249 ;  7  App.  Cas.  43 ;  46  L.  T.  769 ;  30 
W.  B.  249— H.  L.  (E.) 

The  licensee  mixed  the  coals  gotten  under 
the  licence  with  those  gotten  from  his  own 
colliery,  and  sold  them  together.  He  alleged 
that  the  coals  gotten  under  the  licence  were 
inferior  in  value  to  the  other  coals : — Heki,  that 
as  they  had  been  mixed  by  the  licensee's  own 
act,  he  was  not  entitled  to  an  inquiry  as  to  how 
much  the  selling  price  of  the  coals  was  diminished 
by  the  mixture  of  the  coals  gotten  under  the 
licence.    Ih, 

Payment  in  Spooio.] — ^Wbere  the  rents 

of  mines  are  reserved  by  means  of  payment  of 
produce  in  specie,  the  profits  will  be  considered 
as  accruing  to  the  lessor  at  the  time  of  receiving 
such  produce,  and  not  at  the  time  of  the  sale  of 
it ;  and  therefore  the  statute  will  run  from  the 
time  of  such  receipt,  and  not  from  the  time  of 
such  sale  Dony»  v.  Shuckhurgh,  4  T.  dc  CoU. 
42. 

Liability  of  Afiignee.]  —  An  intermediate 
assignee  of  the  term,  who  had  not  worked  the 
quarries  himself,  but  had  received  royalties 
under  subleases  granted  before  he  came  into 
possession,  and  had  parted  with  his  interest 
before  the  commencement  of  the  suit,  was  held 
not  to  be  liable  to  account  either  for  the  profitH 
made,  or  for  the  royalties  paid  to  him  daring  hi» 
possession  of  the  term.  iHioi  v.  Snowdon  Sltiftf 
Quarriei  Co.,  48  L.  J.,^Ch.  811  ;  4  App.  Cas.  464 ; 
41  L.  T.  289  ;  28  W.  B.  54— H.  L.  (E.) 

C.  in  consideration  of  rent  granted  a  mining 
licence  to  three  persons,  who  covenanted  jointly 
and  severally  that  they  would  pay  him  compen- 
sation for  the  surface  of  any  of  the  land  rendered 
permanently  useless,  at  the  rate  of  lOOZ.  per  acre. 
Two  of  the  covenantors  assigned  the  benefit  of 
the  licence  to  P.,  who  worked  the  mines.  P. 
having  died,  a  suit  was  instituted  to  administer 
his  estate,  when  C.  claimed  1002.  for  the  surtace 
of  an  acre  of  land  rendered  permanently  useless : 
— ^Held,  that  C.  was  entitled  to  stand  as  a 
creditor  against  P.'s  estate  for  the  amount 
claimed.  Norval  v.  PMCoOyi  K.  B.  390;  34 
L.  J.,  Ch.  82  ;  10  Jur.  (N.8.)  792  ;  10  L.  T.  809  ; 
12  W.  B.  973. 

Bighti  of  other  Penoni.] — Owners  of  con- 
tiguous estates,  who  were  tenants  in  common  of 
the  mines  beneath,  held  equally  entitled  to  the 
lan(^ng  rent  paid  on  foreign  coal,  raised  through 
a  shaft  which  had  been  constructed  by  a  lessee 
of  the  mines,  but  which  opened  into  the  separate 
estate  of  one  of  the  owners.  Clegg  v.  Cflegg,  8 
Giff.  322 ;  31  L.  J.,  Ch.  153 ;  8  Jur.  (N.8.)  92 ; 
5  L.  T.  441 ;  10  W.  B.  76. 

A.  being  seised  in  fee  of  lands,  under  which 
were  coal,  iron,  &c.  and  the  surface  of  which  waa 
in  the  occupation  of  a  tenant,  executed  a  deed 
by  which  he  sold  and  disposed  of  and  granted 
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and  oonveyed  the  mines  under  the  land  to  B.  for 
ninety-nine  years,  subject  to  the  payment  to  A., 
his  executors,  administrators,  and  assigns,  of 
7,998Z.,  by  twelve  yearly  instalments,  which 
were  secured  by  powers  of  distress  and  entry 
lesenred  to  him,  his  executors,  administrators, 
and  assigns ;  and  the  latter  power  provided  that, 
upon  an  entry  being  made,  the  giant  and  con- 
yeyance,  and  the  term  thereby  granted  and 
everything  contained  in  the  deed,  on  the  part 
of  A.,  his  heiiB,  executors,  or  administrators, 
should  cease,  and  that  A.,  his  heirs,  executors, 
&c  should  not  be  accountable  to  B.  for  any  of 
the  instalments  or  sums  of  money  which  B. 
should  have  then  paid  inpart  of  the  purchase 
money  for  the  minerals.  The  subsequent  part  of 
the  deed  contained  a  covenant  enabling  B.,  at  the 
end  of  the  tenant's  term,  to  enter  upon  the  surface 
lands  and  to  hold  them  for  ninety-nine  years, 
under  the  yearly  rent  of  llOZ.,  which,  as  well  as  the 
power  of  distress  by*  which  it  was  secured,  was 
reserved  to  A.,  his  heirs,  and  assigns : — ^Held, 
that  the  instalments  payable  for  the  mines  were 
not  rent,  and  therefore  not  incident  to  the 
reversion,  but  personal  debts  due  from  B.  to  A. 
Hatherton  (Lard)  v.  Bradhoume^  IS  Sim.  699  ; 
18  L.  J.,  Ch.  171  ;  7  Jur.  1100. 

An  estate,  with  the  mines  and  minerals,  was 
settled,  and  power  was  given  to  the  trustees  to 
demise  the  nereditaments  and  the  coal  and 
minerals,  but  so  as  the  lessees  should  not  be 
dispunishable  for  waste : — ^Held,  that  the  royalty 
reserved  by  the  lease  was  in  the  nature  of  rent, 
and  was  payable  to  the  tenant  for  life,  and  did 
not  form  corpus.  Daly  t.  Beckett^  24  Beav. 
114  ;  3  Jur.  (N.S.)  754. 

Testator  being  owner  in  fee,  had  agreed  to 
grant  leases  of  minerals  to  be  worked  by  instioke 
only,  the  leasees  paying  a  dead  rent  and  royalties. 
The  testator  by  his  will  settled  his  estate  in  strict 
settlement.  The  leases  were  not  granted  in 
testator's  lifetime,  but  the  lessees  paid  the  dead 
rents.  After  his  death  the  lessees  were 
approaching  the  minerals  by  adits  from  an 
adjoining  mine,  and  the  tenant  for  life  proponed 
to  grant  the  leases  according  to  the  agreement. 
The  tenant  for  life  was  impeachable  for  waste : 
— Held,  that  although  the  mines  had  not  been 
actually  opened  in  testator's  lifetime,  the  tenant 
for  life  was  entitled  to  the  dead  rents  and  to  the 
royalties,  when  they  should  accrue,  as  income. 
Kemeyt-Tyvde,  In  r0,  Xtfmeys-Tunte  v.  Xemeys- 
Tynte,  61  L.  J.,  Ch.  377 ;  [1892]  2  Ch.  211  ;  66 
L.  T.  752  ;  40  W.  B.  423. 

A  lessor,  by  a  mining  lease,  reserved  to  himself, 
his  heirs,  and  assigns,  a  surface  rent,  and  also  an 
annual  consideration  money  or  sum  in  respect 
of  the  workings,  until  payment  of  the  full 
consideration  money  or  sum  therein  mentioned. 
The  lessor  died  intestate : — Held,  that  a  sale  was 
not  intended,  that  the  intention  was  that  the 
payments  should  be  in  the  nature  of  rent,  and, 
therefore,  that  the  heir  was  not  a  trustee  for  the 
next  of  kin.  Barrs  v.  Lea,  10  Jur.  (N.B.)  996  ; 
10  L.  T.  567  ;  12  W.  R.  525. 

A  testator  directed  his  trustees  to  pay  to  his 
wife  *'  the  whole  annual  produce  and  rents  of  the 
residue  of  the  estates,  both  heieditable  and  mov- 
able." Coal  and  iron  mines  were  leased  by  the 
testator  before  his  death.  His  trustees  afterwards 
leased  others.  In  a  question  whether  the  wife 
was  entitled  to  the  rents  of  those  opened  after 
the  testator's  death  : — Held,  that  in  law  she  was 
not  entitled.  Campbell  v.  Wardlaw,  8  App.  Cas. 
641— H.  L.  (8a) 


6.  Duty  to  Wobk  Under. 


A  lease  of  a  coal  mine  was  granted,  reserving 
a  minimum  rent  of  7201.,  to  be  increased  to  1000/. 
in  case  there  should  be  pits  sunk  upon  the  estate, 
with  a  royalty  upon  all  coal  gotten  beyond  a 
certain  quantity ;  and  the  lessees  covenanted  to 
work  the  mine  uninterruptedly,  efficiently,  and 
regularly,  according  to  the  usual  or  most  improved 
practice.  The  lessees  paid  the  minimum  rent, 
out  only  raised  a  small  quantity  of  coal  by  work- 
ing through  an  adjoining  mine  without  sinking 
pits  on  the  lessor's  property.  They  being  desiroas 
of  enforcing  a  laiger  amount  of  working,  whereby 
an  increased  rent  would  be  payable,  fled  a  bill 
against  the  lessees  for  specific  performance  of  the 
covenant  in  the  lease : — ^Held,  that  there  was  no 
obligation  upon  the  leasees  to  sink  pits,  although 
that  might  be  the  most  efficient  mode  of  work- 
ing ;  and  that,  so  long  as  the  minimum  rent  was 
paid,  the  lessees  could  not  be  compelled  to  work 
the  mine  at  all ;  that  the  lessees  had  committed 
no  breach  of  contract ;  but  if  they  had  done  so 
the  remedy  was  at  law  and  not  in  equity ;  and 
that  the  oourt  of  chanoeiy  coiUd  not,  by  a  refer- 
ence to  chambers  give  effect  to  the  covenant  by 
directions  as*to  the  management  of  a  coal  mine. 
WkeaUey  v.  WutmUuter  Brymbo  Coal  Of.,  39 
L.  J.,  Ch.  175  ;  L.  B.  9  Sq.  538  ;  22  L.  T.  7  ;  18 
W.  B.  162. 

A  covenant  in  a  coal  mining  lease  to  work  and 
carry  on  the  mines  in  a  proper  and  workmanlike 
manner,  is  not  to  be  construed  as  a  covenant  to 
continue  working.  Jogon  v.  Vtvian,  40  L.  J., 
Ch.  389  ;  L.  B.  6  Ch.  742  ;  19  W.  B.  866. 

In  1816  B.  leased  three  coal  mines  and  an  iron 
mine  for  three  hundred  years,  at  a  minimum 
rent  of  60Z.,  and  also  certain  royalties  at  a  par- 
ticular rate.  The  lease  contained  covenants, 
first,  that  the  working  should  not  be  .delayed 
beyond  six  years  from  the  date  of  the  lease ;  Uiat 
as  to  three  mines,  the  lessees  should  be  at  liberty 
either  to  work  or  relinquish  them,  and  that  they 
shoidd  not  assign  the  lease  without  the  consent 
in  writing  of  Uie  lessors,  except  to  responsible 
tenants.  In  1885  the  lessees  gave  up  working 
the  iron  mine,  as  it  was  not  remunerative,  and 
in  1845  the  working  the  coal  mines  was  also  dis- 
continued; but  though  the  mines  were  not 
worked,  the  rent  was  paid  and  received.  In  the 
meantime  considerable  correspondence  took  place, 
but  it  was  not  until  1860  that  any  decidedly 
hostile  step  was  taken  by  the  lessors,  who,  in 
that  year,  brought  ejectment  against  the  lessees, 
but  there  being  a  receiver,  it  proceeded  no  further 
^an  ^e  writ.  Upon  summons  for  liberty  to 
prosecute  the  action  :— Held,  that  reasonable 
time  must  be  given  to  the  lessees  for  the  restitu- 
tion of  the  works,  for,  although  the  lessors  had  a 
right  to  insist  on  their  mines  being  kept  in  fall 
working  order,  still,  by  their  acquiescence  in 
their  abandonment  and  their  receipt  of  rent, 
they  had  lost  their  right  to  proceed  at  law 
immediately.  Whitehead  v.  BenneU,  4  L.  T., 
818. 

A  defendant  agreed  to  grant  to  the  plaintifE  a 
coal  lease  for  twenty-one  years,  the  only  rent 
reserved  was  dependent  on  the  quantity  raised, 
and  was  made  payable  quarterly : — Held,  that 
the  plaintifl  was  bound  to  oommenoe  working 
immediately,  and  to  proceed  continuously.  Sharp 
V.  Wright,  28  Beav.  150. 

A  lease  of  china  clay  granted  to  the  lessees 
licence  to  '*dig,  work,  and  search  for  china 
clay,"  •  •  •  and   to   **  raise    and  •  •  •  wash, 
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cleanse,  prepare,  and  make  merchantable  and  fit 
for  sale,  and  to  dispose  of  the  same  and  to 
exercise  the  powers  "  granted  by  the  lease,  subject 
to  the  rent  and  royalties  thereby  reserred  ;  and 
the  lessees  ooTcnanted  to  work  for  china  day  in 
the  most  proper  and  effective  manner,  and  with 
a  reasonable  number  of  able-bodied  men  kept 
employed  on  the  works  at  all  reasonable  and 
uBiud  working  time,  so  that  the  china  clay  might 
be  raised  and  made  merchantable  as  speedily  as 
possible.  There  was  a  proviso  for  forfeiture  and 
re-entry  on  failure  in  the  performance  of  the 
covenants.  For  some  months  no  fresh  clay  was 
got,  but  only  the  old  stock  was  worked  : — Held, 
that  the  lessors  could  not  be  restrained  from 
having  possession,  on  the  ground  of  forfeiture 
for  breach  of  covenant.  Kintman  ▼.  Jachum, 
42  L.  T.  568  ;  28  W.  B.  601— C.  A. 

When  the  thing  let  turns  out  to  be  a  nonentity, 
the  lessee  is  not  bound.  Chnoan  t.  CkriHief 
L.  R.  2  H.  L.  (Sc.)  278. 

In  such  a  case  it  is  perfectly  reasonable  that 
the  lease  should  be  subject  to  reduction.    lb. 

When  there  is  a  total  destruction  or  an  exhaus- 
tion of  the  subject-matter  of  a  lease,  the  lessee  is 
entitled  to  abandon  it.    lb. 

The  lessee  of  a  mine,  although  entitled  to  rely 
on  the  existence  of  the  subject-matter,  takes  aU 
risk  of  its  failure,  either  as  to  quantity  or  value, 
unless  either  is  expressly  warranted.    lb. 

At  common  law,  the  mere  fact  of  '*  unwork- 
ability  to  profit "  affords  no  ground  for  reducing 
or  throwing  up  a  lease  of  minerals,  which  are  in 
their  nature  subject  to  many  vicissitudes.  There 
is  in  such  a  case  no  legal  warranty  on  which  the 
lessee  can  rely,    i  b. 

The  defen<Unt  demised  to  the  plaintiff  a  coal 
mine  for  a  term  of  twenty-one  years,  subject  to 
the  payment  of  a  sleeping  rent  and  of  royalties 
according  to  the  amount  of  coal  worked.  The 
lease  contained  a  covenant  by  the  lessee  to  work 
and  get  the  coal  **  in  a  fair,  honest,  and  work- 
manlike manner,  in  as  large  quantities  as  the 
same  can  be  got  and  disposed  of  by  due  and 
reasonable  diligence  and  exertions,  according  to 
the  best  and  most  improved  mode  of  worldng 
collieries  in  that  part  of  the  country  .  .  . 
delays  or  stoppages  arising  from  accidents,  turn- 
outs, or  other  unavoidable  cause  only  excepted." 
It  also  contained  a  proviso  for  re-entry  in  case  of 
any  material  breach  of  the  lessee's  covenants. 
The  lessee  proceeded  to  work  the  mine  under  the 
lease,  and  continued  working  until  stopped  by 
water,  which  flowed  into  and  drowned  the  mine, 
and,  although  he  made  every  effort  to  pump 
out  the  water,  he  was  at  length  forced  to  discon- 
tinue the  workings.  Notwithstanding  his  offer 
to  continue  paying  the  sleeping  rent,  the  lessor 
refused  to  accept  it,  and  commenced  an  eject- 
ment against  the  lessee  for  an  alleged  breach  of 
covenant  in  having  ceased  to  work  the  mine. 
The  lessee  filed  a  biU  to  restrain  the  action,  and 
the  lessor  demurred  : — Held,  that  the  question 
in  the  action  was  a  purely  legal  one,  that  there 
was  no  equitable  ground  for  restraining  the  action, 
and  that  the  demurrer  must,  therefore,  be  allowed. 
Simpson  v.  IngUby,  27  L.  T.  696 ;  20  W.  B. 
993— L.JJ. 

WorUng  Part  of  Xines.]— By  a  lease  of 
collieries  La  Cheshire,  certain  pits  or  mines,  com- 
prising the  T.  mine,  which  was  uppermost,  the  B. 
mine,  which  was  the  next,  and  the  G.  mine,  which 
was  the  lowest,  were,  with  other  higher  and 
intervening  minesi  demised  to  lessees  witli  power 


to  work  and  get  coal  from  the  same  at  a  fixed 
rent,  and  with  a  covenant  that  they  should  work 
and  carry  on  the  mines  with  their  utmost  skill 
and  ability,  in  the  best  and  most  effectual 
manner,  to  the  best  advantage,  and  aooordmg  to 
the  common  mode  and  usual  practice  of  carryini? 
on  coal  works,  or  collieries  with  effect.  On  a  bill 
by  the  lessor,  alleging  that  the  defendants,  after 
having  for  some  time  worked  the  three  mines, 
had  ceased  working  the  T.  mine,  and  also  that 
they  were  working  the  G.  mine  in  advance  of 
the  B.  mine,  and  pra3ring  injunctions  aooord- 
ingly : — Held,  that,  under  the  terms  of  the  oore- 
nant,  the  defendants  were  entitled  to  work  any 
of  the  mines  without  working  all,  or  all  that  they 
had  commenced  to  work ;  that,  according  to  the 
evidence  before  the  court,  it  was  the  common 
practice  in  the  district  to  work  a  lower  seam  of 
coal  before  working  a  higher  ;  that  there  vros  no 
ground  for  saying  that  the  defendants  were  com* 
mitting  a  breach  of  the  covenant ;  and  the  bill 
was  d^missed  with  costs.  Abinger  {LarS)  t. 
AMhton,  L.  B.  17  £q.  868 ;  22  W.  B.  682. 

7.  MODB  OF  WOBKINa. 

Sinking  Pit.] — ^Under  a  covenant  in  a  coal 
mining  lease,  to  work  and  carry  on  the  mines  in 
a  proper  and  workmanlike  manner,  the  lessee  is 
not  bound  to  sink  a  pit  if  he  can  carry  on  the 
works  by  headings  from  an  adjoining  colliery. 
Jegon  v.  Vivia/a,  40  L.  J.,  Gh.  889 ;  L.  B.  6  Gh. 
742  ;  19  W.  B.  366. 

There  were  various  provisoes  in  a  mining  leatie 
which  spoke  of  pits  or  shafts  in  the  demised 
lands,  but  there  was  no  express  covenant  to  make 
any  such  pit  or  shaft.  There  was  also  a  covenant 
that  the  lessees  would  draw  to  bank  at  some  of 
the  pits  or  shafts  of  the  said  colliery,  provided 
that  the  same  should  be  pits  or  shafts  from  which 
the  coals  of  the  demised  colliery  should  not  be 
worked  by  an  outstroke,  and  lay  in  some  con- 
venient place  on  the  lands  of  the  lessors  all  the 
manure  made  by  the  horses  employed  under- 
ground in  worldng  the  demised  mine: — ^Held, 
that  there  was  no  express  or  implied  engagement 
by  the  lessees  that  bound  them  to  sink  a  pit  in 
the  demised  land.   James  v.  Cochrane^  8  Ex.  666 ; 

L.  J.,  Ex.  201 ;  1  W.  B.  232— Ex.  Gh. 


Initrokt.] — ^In  the  absence  of  express  contract, 
a  lessee  of  a  mine  is  entitled  to  work  the  minerals 
by  **instroke."  WhaUey  v.  Bamage,  10  W.  B. 
316. 

The  owner  of  a  piece  of  land  agreed  to  demise 
the  seams  of  coal  under  the  land  to  the  owners 
of  an  adjoining  colliery,  at  a  royalty  on  each  ton 
of  coal  worked,  and  at  a  dead  rent  of  600Z.  if  the 
roysdties  did  not  amount  to  so  much ;  the  dead 
rent  not  to  be  charged  for  the  first  three  years  if 
the  necessary  steps  were  bonft  fide  taken  with 
ordinary  dispatch  to  win  and  work  the  coal.  The 
lease  was  to  contain  a  covenant  by  the  lessee  for 
working  the  coal  in  a  proper  and  workmanlike 
manner.  The  lessees  proceeded  to  work  the  coal 
by  instroke  or  headings  from  their  adjoining 
colliery,  which  was  situated  to  the  rise  of  the 
seams  agreed  to  be  demised ;  the  lessor  alleged 
that  the  lessees  ought  to  sink  a  pit  and  work  the 
coal  from  the  deep,  and  filed  a  bill  to  restrain 
them  from  working  from  the  adjoining  colliery, 
and  to  compel  payment  of  the  dead  rent,  on  the 
ground  that  they  had  not  taken  the  necessary 
steps  to  win  and  work  the  coal: — ^Held,  that, 
under  the  circumstances,  working  the  coal  by 
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instroke  was  worldng  in  a  proper  and  workman- 
like manner,  and  that  if  the  lessor  had  intended 
to  compel  the  lessees  to  sink  a  pit  it  shonld  hare 
been  provided  for  in  the  agreement.  Leurii  y. 
FoihergiU,  L.  B.  6  Gh.  103. 

Held,  also,  that  as  the  lessees  were  actnally 
working  the  coal,  irremediable  damage  woold  not 
be  presumed.    Ih, 

Alteration  i&— Dissolutioii  of  Partnonhip.] — 

A  colliery  partnership  being  dissolved  by  decree, 
and  a  sale  of  the  colliery,  as  a  going  concern, 
directed,  the  court  will  not,  until  it  be  found 
impossible  to  effect  a  sale,  direct  such  an 
important  alteration  in  the  working  as  the 
cutting  through  a  fault,  although  the  evidence 
was  all  on  one  side  as  to  the  economy  of  working 
to  ensue  on  such  a  course,  there  being  no  imme- 
diate necessity  for  such  cutting  in  order  to  carry 
on  the  concern.    Lees  v.  JoTtes,  3  Jur.  (N.8.)  954. 

Covenants  b j  Lesaoo  to  Work  m  long  m  Ifiao 
ought  to  be  Worked.]— -Where  lessees  of  land 
and  of  coal  mines  found  or  to  be  found  therein, 
covenanted  "forthwith  to  proceed  to  sink  for 
coal  as  far  as  could  and  ought  to  be  accom- 
plished by  persons  acquainted  with  the  nature 
of  collieries,"  and,  as  in  such  cases  was  usual  and 
•customary,  to  erect  fire-engines  for  the  purpose, 
by  the  24th  of  June,  1806,  or  in  default  to  pay  so 
much  to  the  lessor  as  arbitrators  should  award ; 
and  after  the  day  past,  without  any  new  pits 
sunk,  &c.  the  parties  named  arbitrators  to  award 
concerning  the  damage,  loss,  and  delay  to  the 
lessor,  if  any,  and  whether  any  rent  or  other 
satisfaction  should  be  made  to  him  on  that 
account ;  and  the  lessees  gave  a  bond  to  the 
lessor,  conditioned  to  perform  the  award,  and 
afterwards  the  arbitrators  awarded  that  the 
lessees  had  not  performed  their  covenant,  by  not 
having  proceeded  to  sink  for  the  said  coal  "as 
far  as  could  and  ought  to  be  accomplished,"  &c. 
<in  the  words  of  the  covenant),  on  or  before  the 
24th  of  June,  1806,  for  which  they  awarded  to  the 
lessor  150Z.  on  account  of  all  damages  and  losses 
then  incurred  on  account  of  such  breach ;  and 
further,  "  that  the  lessees  should  sink  coal  mines 
and  erect  fire-engines,  for  getting  the  cofds 
demised  on  or  before  the  24th  of  June,  1807,  and 
ill  default,  and  until  the  same  should  be  done, 
they  should  pay  a  yearly  rent  of  200Z.  to  the 
lessor,"  as  a  compensation  for  the  lord's  share 
reserved  under  the  lease: — Held,  that,  to  an 
action  on  the  bond,  it  was  a  safficient  answer  by 
the  lessees,  to  save  the  condition,  that  they  had 
paid  the  1602.  awards  for  the  breach  of  the 
covenant  up  to  the  24th  of  June,  1806,  and  as  to 
the  subsequent  period,  thence  till  the  24th  of 
June,  1807,  that  "they  did  well  and  truly  sink 
for  coal  in  the  lands  demised,  as  far  as  could  and 
ought  to  be  accomplished,"  &c.  (in  [the  words 
of  the  covenant),  and  were  ready  and  willing  to 
have  sunk  and  completed  the  pits,  and  to  lutve 
erected  the  necessary  fire-engines,  within  the 
time  limited  by  the  award  ;  but  that  at  the  time 
of  making  the  lease,  and  thenceforth,  there  were 
no  mines  of  coal  under  the  lands  that  could  or 
ought  to  be  worked  by  any  person  acquainted 
with  the  nature  of  collieries,  or  that  in  such 
cases  it  was  usual  or  customary  to  work,  or  that 
would  have  defrayed  the  necessary  expenses  of 
working  and  getting  the  same,  all  which  premises 
the  lessees  ascertained  and  proved  by  due  and 
sa£Bcient  experiments  and  trials  then  and  there 
made.    Ha/ttMn  v.  Boeihman,  13  £ast,  22. 


A  tenant  agreed  to  work  a  coal  mine  so  long 
as  it  was  fairly  "workable."  There  was  coal 
in  the  mine,  but  of  such  a  description  that  it 
would  not  pay  to  work  it : — Held,  that  the  tenant 
was  not  I  bound  to  work  the  mine,  and  that  under 
the  words  "fairly  workable,"  a  tenant  was  not 
bound  to  work  at  a  dead  loss.  Jonee  v.  Sheare^ 
7  Gar.  &  P.  346.  S&^PhUlipey,  Jones,  9  ^mi.b\^\ 
3  Jur.  242. 

Covenant  bj  Leeiee  of  Fnmaeei  to  Work 
unless  prevented  bj  Quality  of  XaterlaL] — ^A 
lessee  of  furnaces,  iron-works  and  ironstone 
mines  covenanted  to  work  the  furnaces 
effectually,  unless  prevented  by  inevitable 
accident  or  want  of  materials,  or  unless  the 
ironstone  should  be  insufficient  in  quantity  or 
quality,  or  would  not  by  itself,  or  with  a  proper 
mixture  or  process,  make  good  common  pig- 
iron  : — Held,  that  the  mixture  intended  was  not 
necessarily  of  ingredients  procurable  on  the 
demised  premises.  Foley  v.  Addenbrooke,  13 
M.  &  W.  174 ;  14  L.  J.,  Ex.  169. 

The  lease  also  cooitained  a  covenant  to  raise  a 
quantity  of  ironstone  in  each  quarter  of  a  year, 
and  pay  royalties  upon  it,  or  else  to  pay  a  fixed 
quarterly  rent  to  the  landlords : — Held,  that  the 
landlords  having  declared  in  respect  of  breaches 
of  both  these  covenants,  and  money  having  been 
paid  into  court  and  accepted  in  satisfaction  of 
the  latter,  they  were  entitled  to  nominal  damages 
only  in  respect  of  the  former.    lb. 

Agreement  to  Work— Inevitable  Aeeident.] — 

A  declaration  stated  that  the  plaintiff  let  to 
defendants  a  mine  of  rock  salt  for  twenty-one 
years  from  the  26th  of  June,  1861,  and  they 
covenanted  with  the  plaintiff  that  they  would, 
in  every  year  during  the  term,  get  and  raise 
from  the  mine  2,000  tons  of  rock  salt ;  and  in 
case  of  default  would,  at  the  expiration  of  the 
year,  pay  the  plaintiff  6d,  a  ton  for  every  ton  by 
which  Uie  quantity  was  less  than  2,000;  and 
also  that  tney  would,  with  all  reasonable 
diligence,  sink  a  shaft  to  the  salt  rock,  in  order 
to  get  at  the  salt ;  and  would  also,  during  the 
continuance  of  the  term,  work  the  mine  in  a 
proper   and   workmanlike  manner.    The   deed 

Srovided,  that  in  case  the  rock  salt  shoald, 
uring  the  continuance  of  the  term,  fail  by  any 
inevitable  accident,  then  on  payment  of  all 
rent  due,  and  performance  of  all  covenants  on 
the  part  of  the  defendants,  the  term  should 
cease.  It  appeared  that  in  a  writing,  dated  the 
29th  of  August,  1861,  the  plaintiff  agreed,  before 
the  26th  of  March  then  next,  to  demise  to  the 
defendants  the  salt  mine  in  question  for  twenty- 
one  years  from  the  26th  of  June,  1861.  When 
the  agreement  was  executed,  the  defendants 
thereupon  began  to  sink  a  shaft  for  the  purpose 
of  getting  the  salt.  This  sinking  was,  in 
September,  1861,  discontinued  in  consequence  of 
an  influx  of  brine.  The  defendants  thereupon 
began  to  sink  another  shaft,  which  was  in  the 
same  month  discontinued,  from  the  like  cause. 
On  the  16th  of  November,  1862,  a  lease,  pur- 
suant to  the  agreement,  was  executed,  being  the 
deed  declured  on,  and  which  contained  the 
proviso  for  cesser  stated  in  the  second  plea.  In 
consequence  of  the  influx  of  brine  before 
mentioned,  the  defendants  never  in  any  manner 
worked  the  mine,  nor  paid  any  of  the  rents. 
The  jury  found  that  the  defendants  could  not 
have  worked  the  mine  by  any  reasonable  appU- 
catioa  of  labour,  diligence  and  skill,  money  or 
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olher  meftDS«  and  that  they  were  preyented  from 
working  it  by  the  influx  of  brine : — Held,  first, 
that  as  the  term  commenced,  in  point  of  interest, 
on  the  16th  of  November,  1852,  though  its  dura- 
tion as  to  computation  of  time  was  to  be 
reckoned  from  the   25th   of   June,   1861,  the 

EroTiso  for  cesser,  which  referred  to  a  failure 
y  ineyitable  accident  during  the  continuance 
of  the  term,  never  came  into  operation ;  and 
that  as  the  defendants  had  entered  into 
an  absolute  unqualified  covenant  to  get  2,000 
tons  of  rock  salt  in  each  year,  or  pay  for  the 
deficiency,  they  were  liable,  for  whetber  the  salt 
could  be  got  easily  or  with  difficulty,  or  whether 
it  existed  at  all,  was  immaterial.  Jervis  v. 
Toft^hinton,  1  H.  &  N.  195 ;  26  L.  J.,  Ex.  41 ; 
4  W.  R.  683. 

Held,  secondly,  that  the  defendants  having, 
after  their  inability  to  reach  the  salt  by  reason 
of  the  infinx  of  brine,  covenanted  with  all 
reasonable  diligence  to  sink  the  shafts  down  to 
the  salt,  they  were  bound  to  do  so,  although  it 
might  be  an  unreasonable  application  of  time 
and  labour.    lb.  / 

Semble,  that  if  the  lease  had  been  executed 
before  the  interruption  of  the  works  by  the 
influx  of  brine,  that  would  have  been  **a  iiailure 
by  inevitable  accident  within  the  proviso  for 
cesser."    lb. 

The  plaintifEs  took  a  lease  of  a  coal  mine  from 
the  defendant,  with  a  reservation  of  royalties 
and  a  sleeping  rent,  and  covenanted  to  work 
the  coal  "  m  a  fair,  honest  and  workmanlike 
manner,"  and  to  use  all  **  reasonable  diligence, 
.  .  .  accidents  or  other  unavoidable  causes 
excepted."  Shortly  after  beginning  to  work  the 
water  came  in  in  such  quantities  that  though 
they  made  every  effort  to  get  rid  of  it,  they  could 
not,  and  were  forced  to  give  up  working  the  coal. 
They  paid  the  minimum  rent  for  some  time,  but 
at  length  the  defendant  refused  to  accept  it,  and 
brought  an  action  for  breach  of  covenant : — ^The 
court  refused  an  injunction  restraining  the 
action.  Simpsan  v.  Ingleby^  27  L.  T.  696 ;  20 
W.  B.  993— L.  JJ. 

Implied  Covenant  by  Lenor  to  proevre  other 
Lands.] — A  lease  of  a  colliery  contained  an 
implied  covenant  on  the  part  of  the  lessor  to 
procure  land  by  compulsory  powers,  in  order  to 
enable  the  lessees  to  make  a  railway  to  a  neigh- 
bouring canal,  without  which  they  had  no 
access  to  any  available  market.  The  lessor  did 
not  procure  the  land,  but  brought  an  action 
against  the  lessees  for  rent.  The  lessees,  acting 
under  the  advice  of  their  solicitor,  paid  the  rent, 
and  subsequently  proceeded  to  arbitration  under 
a  clause  in  the  agreement,  and  an  award  was 
made  in  their  favour.  The  lessor  having  com- 
menced a  second  action  for  rent,  the  lessees 
applied  to  the  court  of  chancery  for  an  injunc- 
tion to  restrain  the  action ;  for  specific  perform- 
ances of  the  agreement  to  provide  the  land ;  for 
a  declaration  that  the  award  was  binding,  and 
for  a  rectification  of  the  lease  if  necessary : — 
Held,  that  the  colliery  being  valueless  without 
the  land,  and  the  provision  of  the  latter  being 
the  basis  of  the  agreement,  the  documents  did 
not  carry  out  the  intention.  The  whole  matter 
was  a  failure,  and  the  parties,  as  far  as  possible, 
must  be  put  back  in  their  original  position. 
Aoraman  v.  Price,  24  L.  T.  487  ;  19  W.  R.  364. 

OoTenant — For  Title  and  Quiet  Xigoynient.] — 
In  1844  the  defendant  was  party  to  a  twenty-one 


years*  lease  of  ooal  mines,  which  gave  certain 
powers  over  the  surfiice  incidental  to  the  working- 
of  those  mines  and  an  adjoining  colliery.  The 
coal  so  demised  was  substanticdly  worked  oat 
before  September,  1846.  In  October,  1846,  the 
defendant  sold  and  conveyed  the  land  to  J.,  who- 
knew  of  the  workings,  aiod  the  defendant  cove- 
nanted with  him  for  titie,  and  for  quiet  enjoy- 
ment, and  against  incumbrances.  In  July,  1846, 
J.  sold  and  conveyed  to  the  plaintiff,  who  was- 
ignorant  of  the  workings.  In  1865,  in  conse- 
quence of  these  mining  operations,  the  land 
subsided,  and  houses  built  on  it  by  J.  and  the 
plaintiff  were  damaged.  In  1848,  subsequently 
to  the  plaintiff  becoming  owner  of  l^e  land,  and 
within  twenty  years  before  action,  the  lessees,  or 
persons  acting  under  their  authority,  entered  tbe 
mines  and  took  some  fire-clay  (which  was  not 
included  in  the  demise)  and  a  few  loose  pieces  of 
coaL  In  an  action  on  the  covenants,  the  declara- 
tion in  which  alleged  that  whilst  the  plaintiff 
was  seised,  the  lessees  entered  upon  the  land,  and 
worked,  got  and  carried  away  the  coal,  whereby 
he  had  lost  the  coal,  and  the  land  subsided  : — 
Held,  that  as  to  the  breach  of  the  covenant  for 
quiet  enjoyment  by  the  removal  of  coal  which 
caused  the  subsidence,  there  was  a  fatal  variance 
between  the  declaration  and  the  evidence,  which 
under  the  circumstances  the  court  declined  to 
amend.  Spoor  v.  Oreen,  48  L.  J.,  Ex.  67 ;  L.  R.  9 
Ex.  99  ;  30  L.  T.  393  ;  22  W.  R.  647. 

Held,  also,  by  Bramwell,  B.,  and  Gleasby,  B.^ 
that  the  fact  of  the  coals  having  been  worked  oat 
was  no  breach  of  the  covenant  for  title,  J.  never 
having  bought  those  coals ;  that  the  subsistenoe 
of  the  lease  in  respect  of  the  coal  left  unwrought, 
and  the  powers  (not  exercised)  incident  to  the 
working  of  their  collieries,  did  not  constitute  a 
breach ;  and  that  the  breach  (if  any)  was  com- 
plete in  the  time  of  J. ;  and  (by  Bramw^,  B.) 
that  the  action  was  barred  by  the  statute  of 
limitations,    lb. 

Held,  also,  that  neither  the  acts  of  trespass  in 
taking  the  fire-clay  in  1848,  nor  the  subsidence 
caused  in  1866  by  the  workings  in  1845,  were 
breaches  of  the  covenant  for  quiet  enjoyment,  on 
the  ground  that  the  first  was  a  mere  trespass,  and 
that,  as  to  the  second,  the  subsidence  gave  no 
new  cause  of  action,  the  principle  of  Bonomi  v. 
Baokhoute  (9  H.  L.  Gas.  503)  not  applying  to  a 
case  where  the  subsidence  is  caused  by  a  wrong- 
ful taking  of  the  plaintiff's  minerals.    lb. 

Held,  by  Kelly,  C.B.,  first,  that  the  subsistence 
of  the  lease  was  a  continuing  breach  of  the  cove- 
nant for  title,  in  respect  of  which  the  plaintiff 
was  entitled  to  nominal  damages ;  seoonoly,  that 
the  removal  of  the  small  pieces  of  coal  in  1848,. 
was  a  breach  of  the  covenant  for  quiet  enjoy- 
ment, in  respect  of  which  the  plaintiff  was  also 
entitled  to  nominal  damages  ;  and,  thirdly,  that 
the  removal  of  the  coal  by  the  lessees  being 
lawful,  the  subsidence  in  1865  gave  a  new  cause 
of  action  to  the  plaintiff.    lb, 

To  pay  Compensation  for  Damage  done.} 

— By  a  deed  in  1857,  reciting  the  will  of  S.,  under 
which  the  defendant  became  tenant  for  life  of 
the  W.  estate,  the  trustees  of  the  defendant  con- 
veyed lands  at  S.,  part  of  that  estate,  to  R.  in 
fee,  reserving  the  ooal  thereunder,  with  power  to 
work  and  carry  away  the  same,  the  defendant  or 
the  person  or  persons  for  the  time  being  entitled 
thereto,  and  his  and  their  assigns,  paying  to  R., 
his  heirs  and  assigns,  compensation  for  damage 
sustained  thereby ;  and  the  defendant  covenanted 
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that,  notwithstanding  any  act  done  by  him  or  S. 
to  the  contrary,  the  trustees  had  power  to  grant 
and  release  the  lands,  and  that  free  from  incum- 
brances created  by  the  defendant  or  any  of  his 
ancestors  or  testators,  or  any  person  rightfully 
claiming  under  him  or  them.  In  1859  the  plain- 
tiff became  the  owner  of  a  portion  of  the  lands. 
In  1844  S.  granted  a  lease  of  mines  under  the 
lands  at  S.,  whereby  the  lessees  covenanted  that 
they  would  work  and  carry  on  the  colliery,  coal 
mines  and  seams  of  coal  thereby  demised  in  a 
foir,  proper  and  orderly  manner,  and  according 
to  the  best  and  most  approved  method  of  working 
collieries  of  a  like  nature  on  the  rivers  Tyne 
and  Wear,  and  so  as  to  produce  with  safety  the 
greatest  quantity  of  merchantable  coal  from  and 
out  of  each  and  every  the  workable  seams  ;  and 
would  not  knowingly  do  or  suffer  to  be  done  any 
wilful  or  negligent  act,  matter  or  thing  what- 
soever, whi(3i  might  hazard  or  endanger  the 
colliery,  coal  mines  or  seams  of  coal,  or  which 
might  bring  any  creep  or  thrust  upon  them,  or 
occasion  any  loss,  damage  or  detriment  thereto, 
or  which  might  tend  to  hinder,  stop  or  obstruct 
any  of  the  water-courses,  air-courses,  piasages  or 
drifts  which  should  be  in  or  belonging  to  the 
same.  The  lessees  also  covenanted  not  to  sink 
pits  within  200  yards  of  any  dwelling-house, 
building  or  farm-yard  erected,  or  to  be  erected, 
upon  the  lands,  without  consent  in  writing,  and 
to  leave  unwrought  the  coal  under  the  mansion- 
house  and  park,  and  other  parts  of  the  superin- 
cumbent lands,  but  not  including  the  lands  at 
8.  The  lease  contained  other  covenants  for  the 
security  or  benefit  of  portions  of  the  surface,  not 
including  the  lands  at  S.,  and  for  making  com- 

Eensation  for  damage.  DweUing-hooses  hi^  been 
nUt  upon  the  lands  at  S.  after  the  purchase  by 
K.,  ana  the  lessees  so  worked  the  mines  as  to 
cause  portions  of  the  lands  to  subside  and  sink, 
and  the  dwelling-houses  and  their  foundations  to 
be  weakened,  cracked,  injured,  &c.  In  an  action 
by  the  plaintiff,  upon  the  covenant  to  pay  com- 
pensation and  the  covenant  for  title  contained  in 
the  deed  of  1837,  the  juiy  having  found  that  the 
lessees  had  worked  the  mines  according  to  the 
best  and  most  approved  method  of  working 
collieries  of  the  like  nature  on  the  Tyne  and 
Wear,  and  that  the  sinking  of  the  land  was  not 
caused  by  the  weight  of  the  houses : — Held,  that 
the  plaintiff  was  not  entitled  to  recover  on  the 
covenant  for  compensation.  Taylor  v.  ShaftOj 
8  B.  &  S.  228. 

Hdd,  also,  that  the  lessees  were  not  only 
authorised  but  bound  so  to  work  the  mines  as  to 
obtain  therefrom  the  largest  quantity  of  coid 
that  could  be  gotten  consistently  with  the  safety 
of  the  mines,  and  without  regard  to  the  safety 
of  any  dwelling-house  which  might  be  erected 
after  the  date  of  the  lease  upon  any  portion  of 
the  surface  not  specially  protected  by  any  of  its 
provisions,  and  therefore  the  covenant  for  title 
was  broken  by  the  grant  of  the  prior  lease. 
S.  C,  8  B.  &  8.  247  ;  16  L.  T.  205— Ex.  Ch. 

A  declaration  for  negligently  excavating  and 
working  mines  under  and  adjacent  to  land  of  the 
plaintiS,  whereby  the  kmd  gave  way  and  sank, 
and  a  mill,  cottage  and  other  buildings  became 

§  rostrate  and  ruinous,  and  a  stream  of  water  was 
iverted  from  the  land.  Plea,  that  by  an  inden- 
ture of  lease  made  before  the  plaintiff  became 
possessed  of  the  lan:l,  the  owners  in  fee  demised 
unto  certain  lessees,  whose  interest  afterwards 
vested  in  the  defendants,  for  thirty-eight  years 
from  the  25th  of  March,  1839,  all  and  all  manner 


of  veins  and  seams  of  coal,  and  ironstone  and 
other  stone,  and  minerals  of  any  manner  or  sort 
whatsoever,  that  should  or  might  be  found  or 
discovered  in  or  under  the  land  with  full  power, 
liberty  and  authority  to  get  the  coal,  ironstone, 
and  other  stone  and  other  minerals  out  of  all  pits- 
already  sunk  or  open,  and  the  like  liberty  and 
authority  to  bore,  dig,  delve  and  sink  as  many 
other  pits  as  the  lessees  might  think  necessary, 
the  lessees  making  reasonable  satisfaction  to  the- 
owners  in  fee,  their  heirs  and  assigns,  and  their 
tenants,  for  the  damage  done  to  them  respectively 
by  the  surface  of  their  land  being  covered  with 
rubbish  or  otherwise  injured,  or  as  they  might 
sustain  as  well  by  the  injury  done  to  the  lands  of 
the  owners  in  fee  in  sinking  and  getting  the- 
mines  and  minerals,  as  for  such  damage  or  injury 
as  might  be  done  or  caused  in  the  dwelflng- 
houses  or  other  buildings  of  the  said  owners  by 
so  doing.  The  lessees  covenanted  in  case  of 
damage  or  injury  to  such  buildings  to  rebuild  or 
repair  the  same  ;  and  also  over  and  besides  the- 
immediate  damage  to  stock  or  crops  so  damaged,, 
to  pay  a  satisfaction  for  all  damages  sustained 
by  the  owners  in  fee  after  the  rate  of  40«.  per 
annum  for  five  years  from  the  commencement  of 
the  damage,  and  after  that  time  to  pay  such  a 
price  for  tiie  land  so  damaged  as  should  be  settled 
by  arbitration : — Held,  that  the  owners  in  fee- 
gnnted  the  absolute  right  to  work  the  minerals,, 
without  regard  to  injury  to  the  surface,  subject 
only  to  the  obligation  to  pay  compensation  accord- 
ing to  the  covenant.  Smith  v.  Darby ^  42  L.  J., 
Q.  B.  140  ;  L.  B.  7  Q.  B.  716 ;  26  L.  T.  762 ;  20* 
W.  E.  982. 

To  X6ftore  SurfiMe.]— Where  there  is  an 

agreement  between  the  owner  and  his  tenant 
that,  when  the  mines  are  worked  out,  the  surface 
shall  be  restored,  the  owner  may  complain  if  it  is- 
not  restored ;  but  that  gives  no  claim  to  anyone 
else.  WiUan  v.  Waddell,  2  App.  Cas.  95 ;  35- 
L.  T.  639— H.  L.  (Sc.) 

Hot  to  break  throvgh  Barrier.] — In  a 

lease  of  a  coal  mine  the  lessees  covenanted  to  leave 
unworked  a  barrier  of  coal  between  the  mine  and 
the  adjoining  mines,  except  where  the  lease  gave 
them  liberty  to  break  through  it.  The  lil^rty 
was  to  make  outstrokes  or  other  communication 
through  the  barrier,  for  the  purpose  of  conveying 
underground  coal  gotten  in  any  of  the  adjoining^ 
collieries  in  the  occupation  of  the  lessees  from 
such  colliery  into  the  mine,  and  by  such  out- 
strokes and  communications  to  convey  under- 
ground the  coal  from  such  adjoining  collieries- 
into  the  mine,  and  from  thence  to  convey  and 
carry  away  all  such  coal,  and  also  draw  to  bank 
at  any  of  the  pits  'or  shafts  sunk  or  to  be  sunk 
by  the  lessees  in  any  of  the  lands  and  grounds 
demised  the  coals  from  such  adjoining  colliery  : 
— Held,  that  this  liberty  extended  to  authorise 
the  lessees  to  break  through  the  barrier  for  the 
winning  coal  of  the  mine,  and  for  winning  coal 
of  such  adjoining  mines,  though  the  coal  of  such 
demised  or  adjoining  mines  when  won  was  not 
to  be  nor  was  brought  to  the  surface  through  & 
pit  or  shaft  in  the  demised  land,  and  although 
no  such  pit  or  shaft  in  fact  existed.  Jame$  v. 
Coohram,  8  Ex.  556 ;  22  L.  J.,  Ex.  201 ;  1  W.  B. 
232— Ex.  Gh. 

The  court  granted  an  injunction  prohibitory  in 
form,  but  mandatory  in  its  effect,  against  a  lessee 
of  coal  mines  acting  in  contravention  of  the  cove- 
nants, in  permitting  a  communication  to  remain 
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open  with  an  adjoining  mine,  and  water  to  flow 
therefrom.  Measboraugh  (Earl)  y.  Bower,  7  Beav. 
127. 

Bight  of  Suppert.] — ^When  the  owner  of  sur- 
face and  minerals  breath  grants  a  mining  lease 
of  the  minerals  for  a  term,  there  is  not,  outside 
the  contract,  an  implied  reservation  of  any  right 
to  have  the  surface  supported  by  the  minemls. 
The  contract  itself  must  be  looked  at,  and  con- 
strued with  regard  to  the  subject-matter,  in  order 
to  arrive  at  the  extent  to  which  the  owner 
authorises  the  minerals  to  be  removed.  Eadon 
V.  Jeffeoeh,  42  L.  J.,  Ex.  36  ;  L.  B.  7  Ex.  379 ; 
28  L.  T.  273  ;  20  W.  R.  1033. 

Where  a  mining  lease  authorised  the  removal 
of  all  the  coal  beneath  the  surface  except  certain 
portions  subject  to  a  covenant  to  work  the  mine 
in  a  good  and  workmanlike  manner : — Held,  that 
the  lessees,  doing  only  what  the  lease  authorised 
them  to  do,  were  not  responsible  to  the  lessor  for 
the  subsidence  of  the  surface  caused  by  their 
mining  operations.    Ih. 

There  is  a  primft  facie  inference  at  common 
law  upon  every  demise  of  minerals,  or  other  sub- 
jacent strata,  where  the  sur&oe  is  retained  by 
the  lessor,  that  the  lessor  is  demising  them  in 
such  a  manner  as  is  consistent  with  the  reten- 
tion by  himself  of  his  own  right  to  support.  In 
the  absence  of  express  words,  shevring  clearly 
that  he  has  waived  or  qualified  his  right,  the 
presumption  is,  that  what  he  retains  is  to  be 
enjoyed  by  him  modo  et  formA,  and  with  the 
natiual  support  which  it  possessed  before  the 
demise.  DugdaU  v.  Hobertson^  3  Kay  &  J.  695  ; 
3  Jut.  (n.8.)  687. 

A  lease  of  alum  mines  gave  the  lessee  the  right 
to  obtain  alum  from  coal  wastes.  A  subsequent 
lease  of  the  coal  mines  provided  that  nothing 
thereby  granted  should  injure  the  rights  of  the 
parties  who  held  the  alum  mines.  The  alum 
existed  in  the  coal  wastes.  The  coal  lessees  could 
not  thoroughly  work  the  coal  without  removing 
the  pillars  which  supported  the  roof;  but  by 
doing  this,  the  alum  would  be  rendered  impos- 
sible to  be  reached : — ^Held,  that  the  ooal  pillars 
could  not  be  removed.  OltUgow  (Eart)  v.  Murlet 
Alum  Co,,  3  H.  L.  Gas.  25. 

A  lease  of  waste  land  of  a  manor  recently 
inclosed  by  the  lessee,  contained  a  reservation  to 
the  lessor,  the  lord  of  the  manor,  of  the  mines 
and  quarries,  with  full  power  to  win  and  work 
the  same,  with  free  way-leave  and  passage  to, 
from  and  along  the  same,  on  foot  or  on  horse- 
back, with  all  manner  of  carriages ;  and  a  cove- 
nant by  the  lessor,  that  in  working  the  mines 
and  using  the  liberties  and  privileges  reserved, 
he  would  do  as  little  damage  and  spoil  to  the 
soil  and  herbage  of  the  premises  demised  as  he 
conveniently  could  : — ^Held,  that  the  lessee  was 
entitled  to  support  for  the  surface  of  the  land,  as 
incident  to  the  demise  thereof.  Proud  v.  Batet, 
34  L.  J.,  Gh.  406  ;  11  Jur.  (N.B.)  441  ;  13  L.  T.  61 ; 
6  N.  B.  92. 


liabilitj  of  Leuoe,] — ^The  mere  posses* 


sion  of  a  partially  worked-out  coal  mine  does  not 
render  the  lessees  liable  to  the  surface-owners 
for  damage  by  subsidence  caused,  not  by  any  act 
of  the  lessees,  but  by  the  underground  workings 
of  their  predecessors  carried  out  at  a  date  prior 
to  the  date  of  their  lease.  Accordingly,  a  person 
who  has  not  been  concerned  in  making  the 
excavation,  but  who  is  in  possession  of  the  mine 
before  and  at  the  time  of  the  subsidence,  is  not 


liable  for  damage  caused  by  the  subsidence 
simply  because  he  did  not  take  measures  to 
arrest  the  subsidence.  GrMnwell  v.  Low  Beech^ 
hum  Colliery  Co.,  66  L.  J.,  Q.  B.  643 ;  [1897]  2 
Q.  B.  165  ;  76  L.  T.  769. 

Ii^nry  to  SurflMO  of  Iftad  not  within  Worda  of 
Bomise.] — ^A  clause  in  a  mining  lease  that  the 
lessee  may  work  the  mines  **in  the  usual  and 
most  approved  way  in  which  the  same  is  per- 
formed m  other  works  of  the  like  kind  in  the 
county,"  refers  simply  to  the  mode  of  carrying 
on  the  underground  works  for  mining  purposes  ; 
but  does  not  suppose  a  custom  to  work  the 
mines  so  as  to  injure  or  interfere  with  the  rights 
of  other  people.  Nor  did  the  words  that  the 
mining  lessee  should  have  liberty  to  enter  upon 
the  land  and  carry  away  the  minerals,  and  to 
erect  buildings,  and  **do  and  execute  all  such 
other  acts,  works,  and  things  upon,  in,  or  under, 
or  above,  the  said  premises,  as  diall  be  necessary 
or  convenient  for  working  and  carrying  away  the 
same,**  making  compensation,  &c.  eiHai^  the 
power  so  to  d^  witn  the  mines  as  to  let  down 
the  surface.  Davit  v.  Treharne,  50  L.  J.,  Q.  B. 
665  ;  6  App.  Gas.  460  ;  29  W.  R.  869— H.  L.  (E.) 

Per  Lord  Blackburn : — In  common  right,  the 
person  who  owns  the  surface  has  a  right  to  have 
It  properly  supported  below  by  minerals.  A 
court  of  law  has  to  look  at  the  documents,  to  see 
whether  the  parties  have  agreed  upon  something 
different  from  the  common  right.    Ih, 

Covenant  not  to  Damage  Supports — ^Sights 
of  Seversionor.] — By  a  mining  lease,  the  lessees 
covenanted  that  they  would  **  from  time  to  time, 
and  at  all  times  during  the  term,  work  the  pits, 
mines  and  shafts  in  a  workmanlike  manner,  and 
leave  pillars  of  the  stone  of  sufficient  strength  to 
support  the  roofs  of  the  mines,  and  get  and 
dear  the  stone  in  the  usual  and  best  way  in 
which  the  same  is  done  in  other  works  of  alike 
character  in  Glayton."  It  also  contained  cove- 
nants to  pay  for  surface  damage,  and  at  the 
expiration  of  the  term  to  fill  up  the  pits  and 
shafts,  and  to  restore  the  surface  to  a  state  fit 
for  agricultural  purposes  :  —  Held,  that  the 
lessees  were  liable  to  the  reversioner  for  damage 
done  to  the  surface  of  the  land  by  its  cracking 
and  subsiding  in  consequence  of  the  want  of  suffi- 
cient pillars  of  stone  being  left  to  support  the 
roo&  of  the  mines,  notwiU^tanding  they  might 
have  worked  the  mines  in  a  usual  and  a  work- 
manlike manner.  Hodgton,  v.  MouUon,  18  G.  B. 
(N.S.)  832. 

In  1840  a  bed  of  coal,  called  the  High  Hafle 
bed,  was  demised,  with  working  powers,  to 
persons  from  whom  the  defendants  took  by 
assignment.  The  lessees  were  to  pay  a  minimum 
rent  of  200/.  as  for  2  a.  1  r.  16  p.,  and  a  further 
yearly  rent  at  the  rate  of  85/.  per  acre  for  ooal 
actually  got  beyond  the  2  a.  1  r.  16  p.  **  including^ 
all  ribs  and  pillars  left  in  working  the  coal, 
except  the  pillars  for  the  support  of  the  shafts, 
the  piUars  between  the  deep  and  counter  level, 
the  pillars,  all  round  the  estate,  and  the  pillars 
under  the  homestead  and  farm  bmldungs.** 
These  pillars  of  specified  dimensions,  the  lessees 
bound  themselves  to  leave  during  the  whole  of 
the  term,  and  they  also  covenanted  to  work  the 
mines  according  to  the  best  of  their  judgment, 
skill  and  discretion,  in  a  good  and  workmanlike 
manner.  In  1857  the  assignee  of  the  lessor  con- 
veyed part  of  the  land  within  which  the  mine 
lay  to  persons  from  whom  the  plaintiff  took  with 
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notice,  resenring  to  the  grantor  the  High  Hazle 
bed,  except  a  small  portion  specified,  and  "  the 
mines,  yeins,  and  bed  of  coal,  fire-clay,  and  other 
clay,  stone  and  other  minerals  lying  under  the 
bed  called  the  High  Hazel  bed,'*  wim  powers  to 
the  grantor,  his  heirs  and  assigns,  ana  his  and 
their  tenants  and  lessees,  to  be  exercised  **  from 
and  after  the  expiration  of  the  term,"  for  carry- 
ing on  the  works  of  the  mine,  and  getting  and 
carrying  away  the  fire-clay,  &c.  so  reserved  ;  and 
also  reserving  to  the  grantor  the  coal  rent  under 
the  lease  of  1840,  with  the  necessary  powers. 
Provision  was  made  for  rent  for  land  used  or 
occupied  by  the  grantor  for  the  purposes  of  the 
mine,  and  for  compensation  for  buildings 
required  or  removed  for  that  purpose,  and  for 
surface  damage  to  the  land  ;  but  it  was  specially 
provided  that  the  grantor,  his  heirs  or  assigns, 
tenants  or  lessees,  should  not  be  liable  for  any 
damage  caused  to  buildings  which  should  there- 
after be  erected  on  the  mnd  conveyed,  by  the 
sinking  of  the  land  through  mining  oplerations 
in  getting  the  "coal,  clay,  stone  and  other 
minerals  hereby  excepted  and  removed."  The 
pillaro  specified  in  the  lease  of  1840  were  left ; 
and  the  defendants  worked  according  to  the 
usual  course  of  mining  in  the  district ;  but  their 
workings  caused  a  subsidence,  which  injured  the 
land  of  the  plaintifb  and  buildings  erected  since 
1857.  The  land  would  have  subsided  without 
the  buildings  : — Held  (by  Martin  and  Gleasby, 
BB.,  Bramwell,  B.,  dissentiente),  that  it  appear- 
ing by  the  lease  of  1840  to  be  the  intention  of 
the  parties  that  all  the  coal  should  be  removed, 
except  the  specified  pillars,  and  the  defendants 
having  worked  the  mine  in  a  proper  manner, 
they  were  not  liable  for  the  injury.  By  Bram- 
well, B.,  that  so  far  as  concerned  the  houses  the 
proviso  in  the  conveyance  of  1857  protected  the 
defendants  from  liability,  notwithstanding  that 
the  lease  under  which  they  held  was  antecedent 
to  that  deed.  Eadon  v.  Jeffcock,  42  L.  J.,  Ex.  86  ; 
L.  R.  7  Ex.  379  ;  28  L.  T.  273  ;  20  W.  E.  1033. 

Bight  of  Snppert  for  Barriers  in  Upper  8mu& 
partly  Worked.]— In  June,  1866,  the  Duke  of 
Rutland  demised  two  seams  of  coal  under  a 
part  of  his  Staffordshire  estates  to  the  plaintiff. 
The  lease  contained  a  proviso  that  the  duke 
and  his  tenants  should  not  be  prevented  from 
working  the  ooal  lying  underneath  the  demised 
seams,  provided  that  such  workings  should  not 
prevent  or  unnecessarily  interfere  with  the 
working  by  the  lessees  of  the  demised  seams. 
Necessary  interference  was  to  be  compensated 
for.  The  two  demised  seams  had  been  worked 
out  on  the  part  of  the  duke*s  estate,  adjoining 
the  portion  demised  to  the  plaintiff,  leaving 
the  old  workings  filled  with  water.  The  plain- 
tiffs worked  a  part  of  the  seams,  leavhig  a 
barrier  of  coal  to  keep  out  the  water.  In  1876 
the  duke  demised  the  seams  of  coal  underneath 
those  demised  to  the  plaintiff  to  the  defendants, 
the  Manners  Company.  The  defendants  claimed 
to  work  all  the  coal  in  their  seams  underneath 
the  barriers.  The  plaintiff  alleged  that  such 
working  would  disturb  the  barriers,  let  the 
water  through,  and  drown  out  the  mine,  and 
brought  an  action  to  restrain  it : — Held,  that, 
without  special  provision,  the  plaintiff  would 
have  had  an  unqualified  right  to  support  from 
the  underlying  strata,  and  that,  on  a  true  con- 
struction of  the  provisions  of  the  lease,  the 
duke  had  granted  to  the  plaintiff  a  sufficient 
support  to  the  barrier  to  keep  it  substantially 


intact  for  the  purpose  for  which  it  was  intended 
as  a  water-tight  division.  An  injunction,  there- 
fore, was  granted  to  restrain  the  defendants 
from  working  the  coal  in  the  lower  seams  so  as 
to  cause  the  barriers  to  sink  or  crack  so  as  to  let 
the  water  through.  Mundy  v.  Rutland  (Duke\ 
23  Gh.  D.  81 ;  31  W.  B.  610— G.  A.  Affirming  46 
L.  T.  477. 

Consent  to  Bemoyal  of  Pillars.]— A  testator 
devised  real  estates  in  strict  settlement  and 
empowered  tenants  for  life  (who  were  unimpeach- 
able for  waste)  to  grant  mining  leases.  A  tenant 
for  life  under  this  power  demised  in  1843  mines  for 
a  term  of  ninety-nine  years  at  a  peppercorn  rent, 
by  way  of  mortgage,  to  secure  6,000f.  and  interest. 
On  the  10th  of  May,  1850,  the  tenant  for  life,  by 
arrangement  with  the  mortgagees,  demised  the 
mines  to  a  trustee  for  the  mortgagees  for  forty 
years,  and  the  lessee  covenanted  not  to  remove 
the  pillars  without  the  consent  of  the  tenant  for 
life,  his  heirs  or  assigns,  or  the  person  or  persons 
for  the  time  being  entitled  to  the  premises : — 
Held,  that  the  covenant  was  for  the  protection 
of  the  equity  of  redemption,  and  that  the  mort- 
gagees faiad  no  power  to  consent  to  the  removal 
of  the  pillars  by  the  lessee.  MoHyn  v.  Lanciuter, 
62  L.  J.,  Ch.  848  ;  23  Ch.  D.  583  ;  48  L.  T.  715  ; 
31  W.  B.  686— C.  A. 

Boftraining  BamagOi— Action  bj  Mortgages.] 
— ^Land  was  at  the  date  of  a  mining  lease  (in 
1842)  mortgaged  in  fee ;  the  mortgagor  and 
mortgagee  joined  in  the  mining  lease.  In  1856 
the  mortgage  was  transferred  to  the  plaintiffs, 
with  a  restriction  against  their  calling  in  the 
mortgage-money  until  1863 : — Held,  that  they 
might  sue  to  restrain  damage  to  the  mansion- 
house  from  the  working  of  the  mines.  Dugdale 
V.  JtoberUon,  3  Kay  k  J.  695  ;  3  Jur.  (K.S.)  687. 

Improper  Working — ^Prooeedingi  for.] — By  an 

indenture,  the  plaintiff  demised  to  the  defendant 
all  mines  and  beds  of  coal  which  had  been,  or 
during  the  demise  should  be,  discovered  or 
opened  under  the  lands  belonging  to  Dyffryn 
House,  at  a  yearly  rent  of  20/.,  to  be  paid 
whether  any  coal  should  be  worked  or  not, 
together  with  7d.  per  ton  for  every  ton  of  coal 
raised ;  and  the  defendant  covenanted  that  he 
would  at  all  times  during  the  demise  work  the 
mines  in  a  proper  and  workmanlike  manner. 
Breach,  that  he  did  not  work  the  mines  in  a 
proper  and  workmanlike  manner,  but,  on  the 
contrary,  permitted  the  mines  to  lie,  and  the 
same  were  wholly  ungotten.  Plea,  that  the 
mines  were  never  at  any  time  before  the  demise 
worked  or  gotten,  nor  did  he,  at  any  time  since 
or  during  the  demise,  work  or  get  the  mines  : — 
Held,  that  inasmuch  as  it  appeared  by  the 
pleadings  that  the  mines  had  not  been  worked  at 
all,  he  was  not  liable  on  this  covenant  for  not 
working  them  in  a  workmanlike  manner,  the 
subject-matter  of  demise  being  not  all  the  mines 
under  the  lands  specified,  but  only  such  as  either 
had  been,  or  should  be,  discovered  or  opened. 
Quarringtfln  v.  AHhur,  10  M.  &  W.  385 ;  11 
L.  J.,  Ex.  418. 

The  defendant  covenanted  with  the  plaintiff 
that  he  would  sink  upon  the  demised  premises  a 
pit  to  a  certain  depth  in  search  of  ooid,  and,  in 
case  a  marketable  vein  of  coal  should  be  reached, 
pay  to  the  plaintiff  a  certain  sum.  The  plaintiff 
sued  the  defendant  for  a  breach  of  this  covenant, 
and  gave  evidence  to  shew  that  if  the  defendant 
had  sunk  the  pit,  marketable  coal  might  have 
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been  found  : — Held,  that  the  plaintiff  was 
•entitled  to  more  than  nominal  aamages,  and 
ithat  the  tme  measure  of  damage  was  the  amount 
which  he  had  lost  by  being  depriTed  of  the 
•opportunity  of  finding  marketable  coaL  Pell  v. 
Sliearmun^  10  Bz.  766. 

A  lessor  of  a  mine  may  maintain  an  action 
.against  his  lessee  for  an  injury  to  the  reversion 
by  improperly  working  the  mine,  notwithstand- 
ing that  the  injniy  is  also  a  breach  of  the  lessee's 
•covenant  upon  which  the  lessor  might  have  sued. 
Marker  v.  Emriok,  13  C.  B.  188  ;  22  L.  J.,  G.  P. 
129  :  17  Jur.  44. 

Binding  Charaoter  and  Xffeet  of  Lease  on 
Company.] — ^A  lessor  granted  a  lease  or  licence 
to  mine  under  lands  to  two  persons  as  trustees 
tor  a  mining  company.  The  company  repu- 
diated the  lease,  and  alleged  that  they  were 
■entitled  to  mine  under  the  custom  of  the  district 
independently  of  the  lease,  and  proceeded  to 
mine  accordingly.  The  applicability  of  the  cus- 
tom to  the  particular  lands  was  disputed  by  the 
lessor.  He  filed  a  bill  against  tne  surviving 
trustee  and  the  managing  committee  of  the  com- 
pany, praying  that  the  lease  might  be  declared 
binding,  not  only  at  law  on  the  trustee,  but  also 
in  equity  on  the  partners  in  the  company,  and 
that  the  trustee  at  law  and  the  other  defendants 
in  equity  were  bound  by  the  covenants  in  the 
lease  ;  the  bill  also  prayed  an  account,  and  that 
the  trustee  or  the  company  might  be  ordered  to 
ipay  to  the  lessor  the  royalty  to  which  he  was 
•entitled  under  the  lease,  and  an  injunction  to 
restrain  the  working  of  the  mine  except  in 
accordance  with  the  lease  : — ^Held,  that  the  lease 
must  be  treated  as  binding  in  equity  on  the 
-company,  and  a  decree  was  made  in  accordance 
with  the  prayer  against  the  company.  Wright 
T.  PiU,  40  L.  J.,  Ch.  568  ;  L.  B.  12  Eq.  408  ;  25 
L.  T.  13  ;  20  W.  B.  27. 

As  to  Bight  to  Streams  and  Wells.]— By  a 

lease,  dated  1827,  D.  demised  to  W.  a  dwelling- 
house  and  fifteen  closes  of  land,  and  grant^ 
all  streams  of  water  that  might  be  found  in 
four  of  those  closes,  called  The  Clough,  The 
Moorin  Clough,  The  Brow,  and  The  Masleds, 
-excepting  out  of  the  demise  all  "  timber  and  other 
trees,  mines  and  minerals,  stone,  gravel,  sand  and 
clay,  and  all  streams  of  water,  except  those  above 
granted,  then  being  or  thereafter  to  be  found  in 
or  upon  the  premises  demised,  with  power  for  D., 
his  heirs  and  assigns,  and  his  and  their  servants 
and  workmen,  from  time  to  time  to  enter  upon 
the  premises,  and  to  crop,  fall,  search  for  and 
make  marketable  all  or  any  of  the  before-men- 
tioned articles,  to  make  any  clay  into  bricks  or 
tiles  on  the  premises,  and  to  direct  or  alter  the 
-course  of  any  river,  brook,  spring  or  water." 
There  was  a  plan  annexed  to  tbe  lease,  shewing 
a  stream  of  water  on  the  north  side  of  the 
premises,  and  fiowing  through  their  whole  extent 
from  west  to  east.  The  Clough,  The  Moorin 
Clough,  The  Brow,  and  The  Masleds  were  situate 
-on  the  banks  of  this  stream.  There  was  no  other 
stream  on  the  surface,  but  certain  wells  were  in 
existence  in  those  closes,  and  others  were  subse- 
quently found  : — Held,  that  the  wells  and  all 
waters  in  The  Clough,  The  Moorin  Clough,  The 
Brow,  and  The  Masleds  passed  by  the  grant  to 
W.,  and  that  neither  D.  nor  his  lessees  could 
work  the  mines  so  as  to  cut  off  the  springs  in 
the  closes  in  question.  Whitehead  v.  Parks,  2 
H.  &  N.  870  ;  27  L.  J.,  Ex.  169. 


8.  Ways  and  Way  Lbayeb. 


Bight  to.]— The  lessees  of  a  colliery  having 
agreed  to  grant  to  the  lessees  of  a  neighbouring 
colliery  licence  to  use  a  right  of  way  enjoyed  by 
the  former,  and  the  owner  of  the  first  colliery 
having  granted  to  the  second  lessees  the  same 
right  of  way  during  a  term  of  years,  and  after- 
wards by  assignment  from  the  first  lessees  become 
possessed  of  the  first  colliery,  and  the  right  of 
way,  an  injunction  was  granted  to  restrain  him 
from  removing  the  materials  and  destroying  the 
way.    Newmarch  v.  BrandUng,  3  Swanst.  99. 

A  lease  of  waste  land  of  a  manor  recently 
enclosed  by  the  lessee  contained  a  reservation 
to  the  lessor,  the  lord  of  the  manor,  of  the  mines 
and  quarries,  with  full  power  to  win  and  work 
the  same,  with  free  way  leave  and  passage  to, 
from  and  along  the  same,  on  foot  or  on  horse- 
back, with  all  manner  of  carriages,  and  a  cove- 
nant by  the  lessor  that  in  working  the  mines  and 
using  the  liberties  and  privileges  reserved,  he 
would  do  as  little  damage  and  spoil  to  the  soil 
and  herbage  of  the  premises  demised  as  he  con- 
veniently could  : — ^Held,  that  the  lessor  and  those 
claiming  under  him  were  entitled  not  merely  to 
a  right  of  way  for  the  purpose  of  working  the 
reserved  minerals,  but  to  an  absolute  way  leave 
which  might  rightfully  be  used  for  the  purpose 
of  working  minerals  not  under  the  demised  pro- 
perty. Proud  V.  Batet,  6  N.  B.  92  ;  34  L.  J., 
Oh.  406  ;  11  Jur.  (N.8.)  441 ;  IS  L.  T.  61. 

In  a  crown  manor,  where  the  crown  and  its 
lessees  were  by  custom  entiUed  to  enter  on  the 
land  for  the  purpose  of  working  the  minerals, 
the  defendant,  the  lessee  of  the  crown  mines,  who 
was  also  the  lessee  of  the  Sneyd  mine  outside  the 
manor,  claimed  a  right  to  use  a  crut  or  an  under- 
ground way  beneam  the  land  of  the  plaintiffs, 
who  were  copyholders  of  part  of  the  manor,  for 
the  purpose  of  conve3ring  minerals  from  the 
Sneyd  mine  to  the  deep  pit  by  which  the  manorial 
mines  were  worked,  and  thence  by  a  branch 
railway,  constructed  by  the  defendant  over  part 
of  the  same  copyhold,  to  the  main  line  : — ^Held, 
that  such  user  was  a  trespass,  and  that  no  case 
of  acquiescence  on  the  part  of  the  plaintiiEs  or 
their  predecessor  in  title  having  bem  established, 
they  were  entitled  to  an  injunction  to  restrain 
the  defendant  from  carrying  the  Sneyd  minerals 
over  or  under  their  copyhold  land.  JSardley  v. 
GranvUU  CEarl),  45  L.  J.,  Ch.  669  ;  3  Ch.  D. 
826  ;  34  L.  T.  609  ;  24  W.  B.  528. 

A  bill  by  an  equitable  owner  of  an  estate 
held  under  a  copyhold  manor  to  restrain  a 
lessee  of  the  coal  mines  under  the  manor  from 
conveying  coals,  by  means  of  an  underground 
tramway,  from  under  an  estate  A.,  of  which 
the  lessee  was  the  owner,  through  the  estate 
of  the  plaintiff,  to  the  surface  of  the  lessee^s 
colliery  at  W.  A  demurrer  was  allowed  on  the 
ground  that  the  plaintiff  shewed  no  title  to  the 
place  where  the  wrong  was  alleged  to  have  heea 
committed,  and  no  possession  of  the  subsoil  in  his 
estate.  This  decision,  on  appeal,  was  reversecL 
Bowser  v.  Maelean,  30  L.  J.,  Ch.  278 ;  6  Jur. 
(N.B.)  1220  ;  3  L.  T.  456 ;  9  W.  B.  112— L.  C. 

Implied  Covenant  to  Froonre  Land.] — A  lease 
of  a  colliery  contained  an  implied  covenant  on 
the  part  of  the  lessor  to  procure  land  by  com- 
pulsory powers,  in  order  to  enable  the  lessees  to 
make  a  railway  to  a  neighbouring  canal,  with- 
out which  they  had  no  access  to  any  available 
market.    The  lessor  did  not  procure  the  land, 
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bat  brought  an  action  against  the  lessees  for 
rent.  The  lessees,  acting  under  the  advice  of 
their  solicitor,  paid  the  rent,  and  subsequently 
proceeded  to  arbitration  under  a  clause  in  the 
agreement,  and  an  award  was  made  in  their 
favour.  The  lessor  having  commenced  a  second 
action  for  rent,  the  lessees  applied  to  the  court 
of  cbanceiy  for  an  injunction  to  restrain  the 
action ;  for  specific  performance  of  the  agree- 
ment to  provide  the  land;  for  a  declaration 
that  the  award  was  binding;  and  for  a  recti- 
^cation  of  the  lease  if  necessary :-— Held,  that 
the  colliery  being  valueless  without  the  land, 
and  the  provision  of  the  latter  being  the  basis 
of  the  agreement,  the  documents  did  not  carry 
out  the  intention.  The  whole  matter  was  a 
failure,  and  the  parties,  as  far  as  possible,  must 
be  put  back  in  their  original  positions.  Aoraman 
V.  Price,  24  L.  T.  487  ;  19  W.  B.  864. 


IV.  WORKING  AND  WINNING  MINES. 

A,  BT  LE88EE8,-^8e6  ante,  IIL 

B.  BT  OTHERS. 

1.  BioHTB  Ain>  Oblioatiokb  of  ADJonraro 

OWKEBS. 

a.  Biffht  to  Support. 

Generally.] — It  is  the  natural  right  of  each 
of  the  owners  of  adjoining  mines,  where  neither 
mine  is  subject  to  any  se^tnde  to  the  other,  to 
work  his  own  mine  in  the  manner  which  he 
•deems  most  convenient  and  beneficial  to  him- 
self, although  the  natural  consequence  may  be 
that  some  prejudice  will  accrue  to  the  owner  of 
the  adjoining  mine,  so  long  as  such  prejudice 
•does  not  arise  from  the  negligent  or  malicious 
conduct  of  his  neighbour.  ^Uth  v.  Kenrich,  7 
G.  B.  516  ;  18  L.  J.,  C.  P.  172  ;  13  Jur.  362. 

The  right  of  a  person  to  the  support  of  the 
land  immediately  around  his  house  is  not  in  the 
nature  of  an  easement,  but  is  the  ordinary  right 
of  enjoyment  of  property,  and  till  that  is  inter- 
fered with,  he  has  no  legal  ground  of  complaint, 
although  in  fact  something  may  have  been  done 
which  (without  his  knowledge)  has  occasioned 
results  that  will  afterwards  affect  his  property. 
Backhouie  v.  Bonatni,  9  H.  L.  Cas.  603  ;  84  L. «!., 
Q.  B.  181 ;  7  Jur.  (N.S.)  809 ;  4  L.  T.  764  ;  9 
W.  B.  769. 

The  title  of  the  owner  of  surface  land  may  be 
-so  acquired  as  to  qualify  the  prim4  facie  right 
to  support  from  the  subjacent  strata,  and  to 
•deprive  him  and  those  claiming  under  him  of 
an  action  for  damage  caused  by  the  working  of 
tlie  minerals  underneath.  Rowhotham  v.  Wuton^ 
•6  £1.  &  BL  693 ;  26  L.  J.,  Q.  B.  362 ;  2  Jur. 
(N.S.)  736.  Affirmed  on  appeal,  8  £1.  k,  Bl.  123  ; 
27  L.  J.,  Q.  B.  61  ;  5  W.  B.  820— £x.  Ch. ;  and 
8  H.  L.  Cas.  348  ;  30  L.  J.,  Q.  B.  49  ;  6  Jur.  (N.S.) 
696  ;  2  L.  T.  642. 

The  principle  of  law  to  be  deduced  from  the 
Authorities  is,  that  a  grant  or  a  reservation  of 
mines  in  general  terms  confers  a  right  to  work 
the  mines,  subject  to  the  obligation  of  leaving  a 
•reasonable  support  to  the  surface  as  it  exists  at 
the  time  of  such  grant  or  reservation ;  and,  in 
the  absence  of  any  express  stipulation  enlarging 
or  diminishing  the  right,  the  surface  owner  is 
ontitled  to  such  reasonable  support  from  the 
subjacent  strata  for  the  surface  in  the  state  in 
<which  it  existed  at  the  time  when  the  titles  to 


the  mines  and  to  the  surface  came  into  different 
hands.  Miehards  v.  Jenkins,  18  L.  T.  437  ;  17 
W.  B.  30. 

The  reservation  of  mines  to  A.  in  a  lease  of 
the  surface  to  B.,  giving  A.  the  right  of  sinking 
for  imd  carrying  away  the  minerals,  making 
compensation  for  any  injury  thereby  done  to  the 
surface  or  otherwise,  applies  only  to  acts  done 
upon  the  surface,  such  as  sinking  pits,  or 
other  measures  in  order  to  obtain  access  to  the 
minerals,  and  not  to  underground  workings.  lb. 

By  a  deed  executed  in  1799,  the  loitl  of  a 
manor  granted  copyholds  in  fee,  reserving  all 
mines  and  minerals  within  and  under  the  pre- 
mises, with  full  liberty  of  ingress,  egress  and 
regress  to  and  for  the  grantor,  his  heirs  and 
assigns,  to  dig  and  search  for,  and  to  take,  use 
and  work  the  excepted  mines  and  minerals  :-^ 
Held,  that  the  grantor  was  not  entitled  to  get 
the  china  day,  inasmuch  as  it  could  be  got  only 
in  a  manner  utterly  destructive  of  the  surface, 
and  as  the  deed  did  not  clearly  reserve  to  him 
power  to  destroy  the  surface,  and  did  not  con- 
tain any  provision  for  making  compensatioo  for 
injury  done  to  the  surface.  JETeset  v.  Gill,  41 
L.  J.,  Gh.  761 ;  L.  B.  7  Ch.699 ;  27  L.  T.  291 ;  20 
W.  B.  967. 

A  declaration  allmd  that  the  plaintiff  was 
lawfully  possessed  of  messuages,  oelonging  to 
and  supporting  which  were  foundations  which, 
bv  reason  of  his  possession  of  the  messuages,  he 
of  right  had  enjoyed  and  was  enjoying,  and  still 
of  right  ought  to  enjoy,  for  the  support  of  the 
messuages,  which  foundations  he  was  of  right 
entitled  to  have  supported  by  land  in  which 
quarries  Were  workea;  and  that  the  defendant 
negligently  worked  the  quarries  near  to  the  mes- 
suages, whereby  the  foundations  were  weakened 
and  the  messuages  fell.  On  motion  in  arrest  of 
judgment : — Hdd,  that  the  declaration  was  suf- 
ficient. Roger*  v.  Taylor,  2  H.  A:  N.  828 ;  27 
L.  J.,  Ex.  173  ;  6  W.  B.  249.  See  Woodall  v. 
Hingley,  14  L.  T.  167. 

In  a  declaration,  each  count  alleged  that  the 
plaintiff  was  possessed  of  a  dwelling-house,  and 
the  defendant  of  coal  mines  lying  near  to  and 
under  it ;  and  that  the  dwelling-house  was  sup- 
ported in  part  by  land  between  the  same  and 
the  mines ;  and  that  the  plaintiff  "  of  right  was 
entitled  to,  and  of  right  ought  to  have  his  dwell- 
ing-house so  supported  in  part  by  the  land, 
without  the  hindrance  or  disturlxuice  of  any 

Serson."  The  first  count  alleged  that  the  defen- 
ant "  wrongfully  and  injuriously,  in  so  unddl- 
ful,  careless,  negligent,  and  improper  a  manner, 
worked  and  excavated  "  the  mines,  that  the  land 
by  which  the  house  was  in  part  supported  was 
disturbed  and  withdrawn,  and  the  support  of  the 
house  injured  and  destroyed,  and  the  foundation 
of  the  house  gave  way.  The  second  count 
alleged  that  the  defendant  ''wrongfully  and 
injuriously  made  holes,  excavations  and  cuttings 
in  and  loosened  and  disturbed  and  removed  a 
great  part  of  the  land  "  by  which  the  dwelling- 
house  was  in  part  supported,  whereby  the  support 
of  the  house  was  injured : — Held,  after  v(utlict, 
a  bad  declaration,  for  not  stating  the  grounds  on 
which  the  plaintiff  was  entitled  to  have  his  house 
supported  by  the  land  above  the  mines.  Hilton 
V.  Whitehead,  12  Q.  B.  734. 

A  declaration  alleged  that  defendant,  without 
leaving  proper  or  sufficient  pillars  or  supports  in 
that  l^half ,  and  contrary  to  the  custom  of  the 
countiy,  worked  certain  coal  mines  under  and 
contiguous  to  the  dose  of  the  plaintiff,  and  dug 
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for  and  got  and  moved  the  coals,  minerals^  earth 
and  soil  of  and  in  the  mines,  and  that  by  reason 
thereof  the  soil  and  surface  of  the  dose  sank  in  : 
— Held,  sufficient,  without  an  allegation  that  the 
plaintiff  was  entitled  to  have  his  dose  supported 
oy  the  subjacent  strata.  Humphrey*  v.  Jarogden^ 
16  Q.  B.  739  ;  20  L.  J.,  Q.  B.  10  ;  15  Jur.  124. 

A  declaration  stated  that  certain  messuages 
and  doses  were  in  the  occupation  of  the  tenants 
of  the  pUuntifb,  the  reversion  thereof  bdonging 
to  them,  and  that  the  defendant  so  wrongfully, 
carelessly,  negligently,  improperly,  and  without 
leaving  any  proper  or  sufficient  support,  worked 
certain  mines,  and  dug  and  got  the  minerals  out 
of  the  mines  near  to  the  messuages  and  closes, 
that  thereby  the  foundations  of  the  messuages 
were  injured,  and  in  consequence  large  portions 
of  the  buildings  fell  down,  and  the  ground  on 
which  the  buildings  stood  swagged  and  gave 
way : — ^Held,  on  motion  in  arrest  of  judgment, 
that  the  declaration  was  good,  although  it  con- 
tained no  averment  that  the  plaintiffs  had  a 
right  to  have  the  messuages  supported  by  the 
soil  under  which  the  defendant  ^t  the  mines ; 
for  as  it  neither  alleged  nor  could  be  inferred 
that  the  soil  in  which  the  mines  were  was  the 
defendant's,  or  that  the  defendant  had  all  the 
right  to  get  the  mines  which  the  owner  of  the 
adjoining  soil  had,  the  defendant  was  prim& 
facie  a  wrong-doer,  and  therefore  as  against 
him  the  declai'ation  disdosed  a  sufficient  title. 
Jeffries  v.  WUliami,  6  Ex.  792 ;  20  L.  J.,  Ex. 
14.  S.  P.,  3PJSeou  V.  Droghrda  Harhowr  Oov^ 
mignonerSj  16  W.  R.  34. 

Snporflnoui  Lands.] — ^Where  a  railway  sells 
land  as  superfluous,  the  purchaser  of  the  surface 
does  not  acquire  the  right  of  support  as  against 
the  owner  of!  the  mines  and  minerals.  PouTitney 
V.  Clayton,  52  L.  J.,  Q.  B.  566  ;  11  Q.  B.  D.  820  ; 
49  L.  T.  283  ;  31  W.  B.  664. 

Obitmotion  to  Bailway  Level  Orotaiiig— 
Smbaakmont  —  Liability  of  lOne-owiwr.]  — 
Where  a  mine-owner,  by  properly  working  mine- 
rals under  a  highway  vested  in  a  local  authority, 
caused  a  gradual  subsidence  of  the  highway, 
and  a  railway  company,  over  whose  line  the 
highway  crossed  on  the  level,  placed  ballast  under 
their  line  to  prevent  it  sinking  and  thereby 
obstructed  the  highway,  the  mine-owner  was 
held  not  liable  to  the  local  authority  for  damages 
for  the  obstruction  so  caused.  Per  Collins,  J. 
(Wright,  J.,  dubitante),  that  an  action  for 
nominal  damages  would  lie  for  interference  with 
the  proprietary  rights  of  the  local  authority,  as  it 
would  in  the  case  of  an  ordinary  owner,  although 
no  appreciable  damage  had  been  done  by  the 
subsidence.  AtL-Oen,  v.  Conduit  Colliery  Co., 
64  L.  J.,  Q.  B.  207  ;  [1896]  1  Q-  B.  301 ;  15 
R.  267  ;  71  L.  T.  777  ;  43  W.  R.  366  ;  59  J.  P.  70. 

Injunotlon  to  restrain  Interferenoo.]  — The 
lord  of  the  manor  granted  a  licence  to  certain 
persons  to  get  china  day  under  the  premises 
comprised  in  a  deed  of  1799,  and  under  the 
adjoining  waste  land,  and  the  licensees  had 
entered  on  the  premises,  but  the  grantor  asserted 
that  they  had  done  so  by  mistake,  and  that 
neither  he  nor  they  had  any  present  intention  of 
getting  china  clay  on  the  premises,  though  he 
claimol  to  be  entitled  to  do  so  : — Held,  that  this 
was  such  a  threat  as  to  empower  the  court  to 
grant  an  injunction  to  restrain  the  grantor  and 
his  licensees  from  getting  china  clay  from  the 


premises  comprised  in  the  deed  of  grant.    Heaet 
V.  &ill^  supra. 

Where  houses  of  the  plaintiffs  were  injured  by 
mining  operations  of  the  defendant  in  aid  joining- 
land,  which  would  have  caused  the  soil  to  subside 
without  the  additional  weight  of  the  houses,  a 
decree  was  made  for  perpetual  injunction  and 
for  compensation.    HutU  v.  Peahe,  1  Johns.  705. 

An  injunction  to  restrain  the  working  of  valu- 
able mines  refused  under  the  drcumstances,  on 
condition  of  the  defendants  making  certain 
admissions  for  the  purpose  of  enabling  the 
plaintiff  to  bring  an  action,  altJiongh  there  was 
reason  to  apprdiend  that  if  the  working  was 
continued  the  plaintiff*s  houses  upon  the  sur- 
face would  be  totally  destroyed,  or  irreparably 
damaged,  before  the  legal  right  could  be  decided. 
HUton  V.  Granville  i^arC),  Cr.  k.  Ph.  283.  Ang 
jw  4  Beav.  130 ;  10  L.  J.,  Ch.  398. 

Leiieoi  of  Land—Working  on  other  Land.] — 
The  defendants,  having  power  under  a  reserva- 
tion in  a  lease  to  get  minerals  under  the  lands 
of  the  plaintifb,  commenced  workings  under 
their  own  lands  of  such  a  character  and  in  such 
a  direction  as  they  would  have  had  to  make 
under  the  reservation  in  the  lease  if  they  had 
chosen  to  exercise  it,  and  by  such  workings 
caused  the  plaintiffs*  land  to  sink : — Hdd,  that 
judgment  ought  to  be  for  the  plaintiffs.  White- 
houte  V.  Bayley,  34  L.  T.  93. 

When  lojnry  the  Besnlt  of  Prior  Workings.] 
— Between  the  land  of  the  plaintiffs  and  that  oi 
the  defendants,  who  were  owners  of  a  colliery, 
there  was  an  intermediate  piece  of  land,  the  ooa> 
under  which  had  been  worked  out  some  years 
before  by  a  third  party.  The  effect  of  the  cavity 
in  the  intermediate  land  was,  that  when  the 
defendants  worked  the  coal  under  their  land, 
subsidence  was  caused  in  the  surface  of  the 
plaintiffs*  land.  It  was  admitted  that  if  the 
intermediate  land  had  been  in  its  natural  state 
no  injury  would  have  been  caused  to  the  plain- 
tiffs by  the  defendants'  workings: — Held,  that 
the  plaintiffs  had  no  right  of  action  against  the 
defendants.  Birmingham  Corporation  v.  Allen, 
46  L.  J.,  Ch.  673  ;  6  Ch.  D.  284  ;  37  L.  T.  207  ; 
25  W.  R.  810— C.  A. 

Extant  of  Sight  of  Support.] — ^The  sap{K>rt  to 
which  a  landowner  is  entitled  from  the  adjacent 
land  is  confined  to  such  an  extent  of  adjacent 
land  as  in  its  natural,  undisturbed  state  is  suffi- 
cient to  afford  the  requisite  support.    lb. 

When  Caoio  of  Aotion  first  Aooniei.] — ^A. 
was  the  owner  of  houses  standing  on  land  which 
was  surrounded  by  the  lands  of  B.,  C.  and  D. 
E.  was  the  owner  of  mines  running  underneath 
the  lands  of  all  these  persons.  He  worked  the 
mines  in  such  a  manner  (without  actual  negli- 
gence) that  the  lands  of  B.,  C.  and  D.  sank  in  ; 
and  after  more  than  six  years*  interval  the  sink- 
ing occasioned  an  injury  to  the  house  of  A. : — 
Held,  that  a  right  of  action  accrued  to  A.  when 
this  injury  actuedly  occurred,  and  that  his  right 
was  not  barred  by  the  statute  of  limitations. 
Bachhouee  v.  Bonomiy  9  H.  L.  Cas.  503  ;  34 
L.  J.,  Q.  B.  181 ;  7  Jur.  (K.B.)  809  ;  4  L.  T.  764  ^ 
9  W.  R.  769. 

Buoeessivo  Subsidences.] — Case  in  which  com- 
pensation for  damage  done  to  an  estate  was 
awarded  once  for  aU,  so  as  to  take  away  and 
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right: — Held,  that  the  question  wasproperly  left 
to  the  jury.  Boger*  y,  Ihylory  2  H.  &  N.  828  ; 
27  L.  J.,  Ex.  173  ;  6  W.  B.  249. 

If  a  party  builds  a  house  on  his  own  land, 
which  has  previously  been  excavated  to  its 
extremity  for  mining  purposes,  he  does  not 
acquire  a  right  to  support  for  his  house  from 
the  adjoining  land  of  another,  at  least  not  until 
twenty-one  years  have  elapsed  since  the  house 
first  stood  on  the  excavated  land,  and  was  in 
part  supported  by  the  adjoining  land,  so  that  a 
grant  by  the  owner  of  the  adjoining  land,  of 
such  right  to  support,  may  be  inferred,  for  rights 
of  this  sort  can  have  their  origin  only  in  grant. 
PaHridge  v.  iS^^S  M.  A:  W.  220;  1  H.  A:  H.31 ; 
7  L.  J.,  Ex.  101. 


right  of  action  for  subsequent  damage  against 
the  defendants,  who  were  held  to  be  not  wrong- 
doers, but  persons  exercising  their  rights  of 
mining  operations  over  the  land  of  the  plaintifE, 
subject  to  paying  compensation  for  the  per- 
manent injury  thereby  occasioned  to  the  said 
estate.  Great  Lawey  Mining  Co,  v.  CUtgne,  4 
App.  Cas.  115  ;  27  W.  R.  417— P.O. 

In  1868  the  defendants  worked  out  a  seam  of 
coal  in  their  mine,  and  thereby  caused  certain 
cottages  of  the  plaintifE  to  subside.  The  defen- 
dants repaired  the  damage.  The  mine  was  no 
longer  worked,  and  the  excavation  remained  as 
it  was  until  1882,  when  there  occurred  a  second 
subsidence,  which  was  admitted  to  be  the  result 
of  mining  operations  in  1868,  and  caused  injury 
to  the  plaintiffs  cottages,  whereupon  he  sued  the 
defendants  for  damages : — ^Held  (Lord  Black- 
bum  dissentiente),  that  on  the  occurrence  of  the 
second  subsidence  a  cause  of  action  accrued  to 
the  plaintiff,  and  therefore  that  his  right  to  main- 
tain an  action  in  1883  was  not  b^red  by  the 
Statute  of  Limitations.  Barley  Main  Colliery 
Co,  V.  Mitchell,  55  L.  J.,  Q.  B.  529  ;  11  App.  Cas. 
127 ;  54  L.  T.  882 ;  51  J.  P.  148— H.  L.  (E.) 
Affirming  32  W.  R.  947— C.  A. 

The  withdrawal  of  any  part  of  the  stratum  to 
the  support  of  which  the  owner  of  the  adjacent 
soil  or  nouse  thereon  is  entitled,  is  a  cause  of 
action,  as  an  injury  to  the  right,  although  no 
inmiediate  damage  ensues ;  and  no  fresh  cause 
of  action  accrues  by  the  occurrence  of  subse- 
quent damage.  And,  therefore,  to  an  action  for 
oamage  cau^  by  such  withdrawal,  it  is  a  good 
answer  that  a  prior  action  has  been  brought  for 
damage  consequent  upon  the  wrongful  act,  and 
an  accord  and  satisfaction  agreed  to  and  per- 
formed between  the  parties,  yicklin  v.  WUliafM, 
10  Ex.  259  ;  2  C.  L.  B.  1304  ;  23  L.  J.,  Ex.  835. 

Within  what  Time  Bight  to  Support  if  Ae- 
quired.] — The  plaintiff's  house  was  built  (more 
than  twenty  years  before)  upon  land  under 
which  coal  mines  had  been  worked,  according 
to  the  custom  of  the  country,  leaving  the  soS 
weaker  than  it  would  otherwise  have  1b«en.  The 
defendant,  knowing  this,  worked  his  coal  mines 
under  land  adjacent  (but  not  immediately 
adjoining),  so  as  to  cause  the  soil  intervening 
to  give  way,  and  thus  to  cause  the  soil  under  the 
foundation  of  plaintiff's  house  also  to  give  way  : — 
Held,  that  tiie  defendant  was  liable ;  and  semble, 
that  after  twenty  years  a  house  acquires  a  right 
to  the  lateral  support  of  the  soil  around  it 
Broume  v.  BoHn»,  4  H.  &  N.  186 ;  28  L.  J.,  Ex. 
250. 

The  plaintiff  in  1824  built  a  house  on  a  cer- 
tain waste,  and  in  the  following  year  obtained  a 
grant  from  the  crown  of  the  surface,  excepting 
mines.  The  house  was  about  thirty  yards  from  a 
quarry.  In  1840  the  tenant  of  the  owner  of  the 
minerals,  who  claimed  a  right  to  take  the  minerals 
without  making  compensation  for  damage  to  the 
surface,  began  to  get  stone  from  under  the  house, 
in  consequence  of  which  and  of  the  blasting 
operations  the  house  became  untenantable.  In 
1853  the  defendant  cut  away  the  supports  which 
had  been  left  under  the  house,  and  the  house  fell 
in.  The  judge  left  the  question  to  the  jury,  who 
found  that  the  plaintiff  had  enjoyed  the  right 
of  support  for  hjs  house,  on  the  foundations  on 
which  it  stood,  without  interruption  for  twenty 
years.  On  motion  for  a  new  trial,  on  the  ground 
that  the  judge  ought  to  have  told  the  jury  that 
the  enjoyment  was  contentious  and  not  as  of 

VOL.   IX. 


8iirfM«  and  Minftrajg  belonging  to  Biifereiit 
Owners.]— Where  the  surface  of  land  belongs  to 
one  man,  and  the  minerals  underneath  it  belong 
to  another,  no  evidence  of  title  appearing  to 
regulate  or  qualify  their  rights  of  enjoyment, 
the  owner  of  the  minerals  cannot  remove  them 
without  leaving  support  sufficient  to  maintain  the 
surface  in-its  natural  state.  Hwmfries  v.  Brogden, 
15  Q.  B.  739  ;  20  L.  J.,  Q.  B.  10  ;  16  Jur.  124. 

If  the  surface,  while  unincumbered  by  build- 
ing and  in  its  natural  state,  subsides  and  is 
injured  by  the  removal  of  the  subjacent  mineral 
strata,  although  the  operation  may  not  have 
been  conduct^  negligently,  nor  contrary  to  the 
custom  of  the  country,  the  owner  of  the  surface 
may  maintain  an  action  against  the  owner  of 
the  minerals  for  the  damage  sustained  by  the 
subsidence.    lb. 

Where  the  surface  of  land  and  the  minerals 
under  it  belong  to  different  owners,  the  owner 
of  the  surface  is  prim&  facie  entitled  to  support 
from  the  subjacent  strata ;  and  the  owner  of  the 
minerals  in  working  them  is  bound  to  leave 
sufficient  support  for  the  surface  in  its  natural 
state.  Smart  Y.Morton,  5  EL  A:  BL  30;  3  C.L.R, 
1004  ;  24  L.  J.,  Q.  B.  260 ;  1  Jur.  (N.&)  825. 

A^Jaoent  and  Sabjaoent  10B68— Bights  of 
Owners.] — ^The  rights  and  obligations  of  the 
owner  or  occupier  of  adjacent  and  subjacent 
mines  are  not  the  same.  The  surface  owner  is 
entitled,  as  against  the  occupier  of  adjacent 
mines  or  surface,  to  that  support  only  which  the 
adjacent  land  and  mines  afford  to  his  property 
in  its  natural  condition,  and  can  acquire  a  right 
to  support  for  buildings  on  his  land  only  by 
possession  or  enjoyment  for  twenty  years.  The 
occupier,  therefore,  of  adjacent  mines,  working 
them  so  as  to  subvert  buildings  on  the  surface,  is 
not  liable  to  an  action  imless  the  buildings  have 
existed  for  twenty  years  before  the  working 
which  has  caused  the  injury ;  whereas  the  surface 
owner  may  maintain  an  action  against  the  sub- 
jacent mine  occupier  for  an  injuiy  to  buildings 
on  the  surface,  however  recently  erected,  if  it 
is  before  the  commencement  of  the  title  and 
possession  of  the  occupier  of  the  mines.  Bichard* 
V.  Jenkins,  18  L.  T.  437  ;  17  W.  B.  30. 

Damage  to  Land  not  immediately  adjoining.  1 

— When  the  working  of  mines,  in  however  careful 
a  manner,  has  occasioned  the  subsidence  of  the 
land  of  another,  although  not  immediately  ad- 
joining, damages  may  be  recovered  in  respect 
of  the  injury  to  buildings  thereon  erected  or 
enlarged  within  twenty  years,  provided  their 
weight  did  not  occasion  or  contribute  to  the 
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sabsidonce.    Hamer  v.  Knowles,  6  H.  &  N.  454  ; 
30  L.  J.,  Ex.  102  ;  3  L.  T.  746  ;  9  W.  R.  616. 

In  1833  a  manufactory  was  erected  on  a  close, 
and  in  1841,  and  between  that  time  and  1849, 
the  building  was  enlarged.  In  1843  the  close 
and  buildings,  which  were  leased  for  a  term, 
which  expired  in  1851,  were  conveyed  in  fee  by 
S.,  the  owner,  to  C.  C.  died  in  1849,  and  in 
1851  the  devisees  under  his  will  conveyed  the 
close  and  buildings  to  the  plaintiff  in  fee,  who 
before  1849  was  assignee  of  the  term  and  occu- 
pied the  buildings.  In  1849  and  1850  the  defen- 
dimts,  in  getting  coal  from  their  mines,  near  but 
not  imm^iately  adjoining  the  dose,  caused  the 
surface  to  subside,  by  which  the  buildings  were 
injured.  The  devisees  of  C.  did  not  thereby, 
in  fact,  sustain  any  damage,  inasmuch  as  they 
incurred  no  expense,  and  continued  to  receive 
the  fuU  rent  from  the  premises,  and  upon  the  sale 
thereof  obtained  the  full  value,  without  reference 
to  any  injury  thereto  (of  which  they  were 
Ignorant)  by  the  mining  operations.  Subse- 
quently to  the  sale  to  the  plaintifE,  the  working 
of  the  mines  under  lands  near  to,  but  not  adjoining 
the  close  on  which  the  building  stood,  occasioned 
a  further  subsidence.  No  damage  was  done  by  the 
working  of  the  mine^  subsequently  to  1852,  bat 
the  subsidence  of  the  ground  continued,  the 
oonsequence  of  the  previous  mining  operations. 
The  mining  was  skilfully  conducted,  and  the 
buildings  did  not  contribute  to  the  subsidence. 
In  1855  the  plaintiff  brought  an  action  against 
the  defendant : — Held,  that  he  was  entitled  to 
recover  damages  in  respect  of  the  deterioration 
in  value  of  the  manufactory,  the  machinery 
broken,  the  increased  expense  of  keeping  it  in 
repair  and  working  order,  and  the  dimini^ed 
profits  both  in  respect  of  his  occupation  before 
and  after  the  purchase.  lb, 
'  Held,  also,  that  the  devisees  of  C.  might  main- 
tain an  action  for  the  injury  to  their  reversion 
during  the  subsistence  of  the  lease  as  trustees, 
and  for  the  benefit  of  the  vendee.    lb, 

b.  Inundation  of  Mines. 

Liability  for  Operation!  eansing  Damage.] — 
A.  was  the  lessee  of  mines.  B.  was  the  owner  of 
a  mill  standing  on  land  adjoining  that  under 
which  the  mines  were  worked.  He  desii^  to 
construct  a  reservoir,  and  employed  competent 
persons,  an  engineer  and  a  contractor,  to  con- 
struct it.  A.  had  worked  his  mines  up  to  a  spot 
where  there  were  certain  old  passages  of  disused 
mines ;  these  passages  were  connected  with 
vertical  shafts  which  communicated  with  the 
land  above,  and  which  had  also  been  out  of  use 
for  years,  and  were  apparently  filled  with  marl 
and  the  earth  of  the  surrounding  land.  No  care 
was  taken  by  the  engineer  or  the  contractor  to 
block  up  these  shafts,  and  shortly  after  water 
had  been  introduced  into  the  reservoir  it  broke 
through  some  of  the  shafts,  flowed  through  the 
old  passages  and  flooded  A.'8  mine  : — Held,  that 
A.  was  entitled  to  recover  damages  from  B.  in 
respect  of  this  injury.  Bylands  v.  Fletcher^  37 
L.  J.,  Ex.  161 ;  L.  R.  3  H.  L.  330  ;  19  L.  T.  220. 

A  mine-owner  will  not  be  liable  to  the  owner 
of  an  adjacent  mine  for  injury  occasioned  to 
such  adjacent  mine,  where  such  injury  proceeds 
from  natural  causes,  in  themselves  beyond  his 
control,  though  his  own  acts  may  have  conduced 
to  produce  the  injury,  if  his  acts  have  only  been 
those  of  the  proper  and  ordinary  working  of  his 
own  mine,  without  default  or  negligence.    Sw/th 


V.  Miugrnve  or  Fletcher  v.  Smithy  47  L.  J.,  Ex.  4  ; 
2  App.  Gas.  781  ;  37  L.  T.  367  ;  26  VV.  B.  83.— 
H.  L.  (E.) 

But  when  for  his  own  convenience  he  does 
something,  e.g.,  diverts  the  course  of  the  stream, 
he  must  take  care  that  the  new  course  provided 
for  it  shall  be  sufficient  to  prevent  mischief  from 
an  overflow,  so  that  even  if  that  overflow  should 
be  directly  and  mainly  occasioned  by  an  act  of 
nature,  his  own  conduct  in  not  so  forming  the 
new  and  diverted  course  for  the  stream  of  form 
and  of  sufficient  capacity  to  carry  off  an  acci- 
dental overflow  of  water,  even  of  an  exceptional 
kind,  will  be  matter  for  consideration  in  deter- 
mining the  question  of  his  liability.    lb, 

AJs  mine  was  flooded  by  water  which  had, 
aft«r  an  unusual  rainfall,  accumulated  in  an 
excavation  made  by  B.  on  his  land,  and  had 
escaped  thence  through  his  mine  into  A.*s,  which 
was  situated  at  a  lower  level : — Held,  that 
although  B.  in  making  the  excavation  had  no 
intention  of  collecting  water  therein,  and 
although  he  had  provided  an  outlet  for  such  an 
amount  of  water  as  might  be  looked  for  in 
ordinary  seasons,  he  was  liable  for  the  damage 
sustained  by  A.    lb. 

The  defendants,  the  owners  of  a  mining 
property,  sank  a  shaft  by  which  they  tapped 
the  water  which  had  formerlv  found  its  way 
into  certain  old  workings  on  their  own  ground, 
and  had  thence  percolated  into  the  plaintiffs 
mines.  The  defendants  then  made  a  borehole 
at  the  bottom  of  the  shaft  It  was  admitted 
that  the  making  it  was  not  in  due  course  of 
mining,  but  only  for  the  purpose  of  getting  rid 
of  the  water.  The  effect  of  the  borehole  was  to 
let  off  the  water  into  the  above-mentioned  old 
workings  on  the  defendants*  ground,  whence  it 
percolated  into  the  plaintiff's  works  in  the  same 
way  in  which  it  would  have  done  if  neither 
Bhalt  nor  borehole  had  ever  been  made  : — Held, 
that  the  defendimts  had  not  by  making  the 
shaft  so  appropriated  the  water  as  to  lay  them- 
selves under  an  obligation  to  keep  it  from  coming 
upon  the  plaintiff's  land,  and  ttutt,  as  the  e^ct 
of  the  defendant's  operations  was  not  to  throw 
upon  the  plaintiffs*  land  any  burden  which  it 
had  not  borne  before,  the  plaintiffs'  case  failed. 
West  Cumberland  Iron  and  Steel  Co,  v.  Kenyon^ 
48  L.  J.,  Ch.  793 ;  11  Ch.  D.  782 ;  40  L.  T. 
703— C.  A. 

Kinei  excepted  out  of  Demiie.] — Where  mines 
were  altogether  excepted  out  of  a  demise  of  the 
surface : — Held,  that  the  rights  of  the  owner  of 
the  surface  and  the  owner  of  the  mines  did  not 
in  any  way  differ  from  those  of  the  owners  of 
adjoining  closes,  who  are  strangers  in  title,  each 
of  whom  is  entitled  to  the  water  found  upon  his 
land,  but  neither  of  whom  is  entitled  to  complain 
of  the  loss  of  that  water  by  natural  percolation 
set  in  motion  by  his  neighbour's  excavations  ; 
for  it  makes  no  difference  whether  the  respective 
closes  are  adjacent  vertically  or  laterally,  and 
the  grant  of  the  service  cannot  carry  with  it 
more  than  the  ownership  of  the  entire  soil 
would.  Ballacorkish  Silver^  Lead  and  Copper 
Mining  Co,  v.  Dumbell,  43  L.  J.,  P.  C.  19  ;  L.  R. 
5  P.  C.  49  ;  29  L.  T.  658  ;  22  W.  R.  277— P.  C. 

Action  for  Ixg'uriei  done  by,  when  Kaintain- 
able.] — The  defendants  worked  mines  in  two 
places  (A.  and  B.),  B.  being  to  the  deep  of  A., 
towards  which  the  water  from  A.  would  natu- 
rally flow  in  a  proper  course  of  working,  and  to 
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flave  pumping,  stopped  up  the  only  opening 
between  A.  and  B.,  so  as  to  dam  up  the  water  in 
A.,  which  they  abandoned.  The  water  thus 
dammed  up  roee  so  high  as  to  overflow  by  natural 
gravitation  into  the  plaintiffs'  mines,  through 
openings  made  by  their  predecessors  trespassing 
in  the  defendants'  mines : — Held,  that  the  plain- 
tiffs were  not  entitled  to  any  relief,  but  inasmuch 
as  the  defendants  had  in  the  first  instance,  and 
until  restrained  by  injunction,  used  artificial 
means  (pipes)  to  send  the  water  to  the  plaintiffs* 
mines,  the  bill  was  dismissed  without  costs. 
Lomax  V.  Stott,  89  L.  J.,  Ch.  834. 

The  rule  that  a  mine-owner  must  protect  him- 
«elf  against  water  flowing  from  a  neighbouring 
mine  in  the  ordinary  course  of  mining  operations 
has  no  application  to  a  case  where  the  conse- 
quence of  a  man's  mining  operations  is  the 
tapping  of  a  river  bed,  and  the  precipitating  of 
ike  water  of  the  river  into  his  own  mine  and 
thence  into  that  of  his  neighbour.  Crompton  v. 
Lea,  44  L.  J.,  Ch.  69  ;  L.  R.  19  £q.  115  ;  31 
L.  T.  469  ;  23  W.  B.  53. 

A  bill  alleged  that  the  result  of  certain  mining 
•operations  of  the  defendant  must  inevitably  be 
the  tapping  of  a  river  bed,  and  the  consequent 
flooding  of  the  mines  of  the  defendant  and  the 
plaintiff ;  and  it  further  alleged,  in  substance, 
that  the  operations  in  question  were  not  legiti- 
mate mining  operations,  and  could  not  result  in 
any  good  to  the  defendant ;  and  it  prayed  for  an 
injunction  against  the  defendant: — Held,  that 
the  bill  was  sustainable.    2  b, 

The  owner  of  a  coal  mine  excavated  as  far  as 
the  boundary  (which  he  was  by  custom  entitled 
to  do),  and  continued  the  excavation  wrongfully 
into  the  neighbouring  mine,  leaving  an  aperture 
iin  the  coal  of  that  mine,  through  which  water 
.passed  into  it  and  did  damage  : — Held,  that  the 
party  excavating  was  liable  in  trespass  for 
breaJdng  into  the  neighbouring  mine,  but  not  in 
an  action  on  the  cose  for  omitting  to  close  up 
the  aperture  on  his  neighbour's  soil,  though  a  con- 
tinuing damage  resulted  from  its  being  unclosed. 
Clegg  v.  Dearden,  12  Q.  B. 576  ;  17  L.  J.,  Q.  B.  233. 

An  owner  of  a  mine  at  a  higher  lev^  than  an 
•adjoining  mine  has  a  right  to  work  the  whole  of 
his  mine  in  the  usual  and  proper  manner  for  the 
purpose  of  getting  oat  the  minerals  in  any  part 
•of  his  mine  ;  and  he  is  not  liable  for  any  water 
which  flows  by  gravitation  into  such  adjoining 
mine  from  works  so  conducted.  But  he  has  no 
right,  by  pumping  or  otherwise,  to  be  an  agent 
in  sending  water  from  his  mine  into  the  adjoin- 
ing mine.  JJaird  v.  Williawtan,  16  C.  B.  (N.8.) 
.876  ;  33  L.  J.,  C.  P.  101  ;  10  Jur.  (N.S.)  152  ;  9 
L.  T.  412  ;  12  W.  B.  150. 

A  railway  company,  under  the  authority  of 
.an  act,  took  for  its  line  ground  lying  over  mines, 
not  worked,  belonging  to  a  former  owner  of  the 
surface.  In  order  to  gain  the  level  of  its  line, 
the  company  took  away  a  stratum  of  day,  and 
left  a  surface  of  porous  rock ;  they  earned  on 
the  line  at  a  slight  ascent,  to  a  brook  at  some 
distance,  over  which  they  carried  the  line  by 
a  flat  bridge,  not  constructed  so  as  to  contain 
the  waters  in  times  of  flood.  Between  this 
brook  and  the  surface  of  the  mine  there  was 
•originally  a  rising  ground,  through  which  the 
company  made  a  cutting  for  the  level  of  its  line. 
Aftei*wards,  the  owner  of  the  mines  began  to 
work  them,  and  the  line  began  to  sink ;  the 
-company  kept  up  the  level  of  the  line  by  heap- 
ing ashes  and  such  substances  thereon,  and  on 
the  drains  by  the  side  of  the  line,  which  had 


also  sunk.  The  company  was  bound  to  keep  up 
these  drains,  but  after  they  had  sunk  did  not. 
A  flood  came,  and  the  waters  of  the  brook, 
where  it  is  crossed  by  the  bridge,  overflowing 
the  girders,  were  carried  down  along  the  hollow 
of  the  line  and  of  the  drains  to  the  spot  over- 
lying the  mines,  and  sinking  through  the  porous 
rock,  deluged  the  mines,  and  stopped  the  works : 
— ^Held,  that  the  owner  of  the  mines  had  a  right 
of  action  against  the  company  for  the  injuries 
arising  from  both  the  overflow  from  the  brook 
and  the  fall  of  rainwater  on  the  spot,  and  the 
overflowings  of  springs  laid  open  in  the  cutting, 
and  that  his  remedy  did  not  lie  for  compensation 
under  the  act.  BagnaU  v.  X.  ^'  N.  IF.  Ry,^  1 
H.  &  C.  544  ;  31  L.  J.,  Ex.  480 ;  9  Jur.  (N,8.) 
254 ;  9  L.  T.  419  ;  10  W.  R.  802— Ex.  Ch. 

The  lessees  of  a  collieiy,  being  in  possession 
of  other  mines  adjoining,  and  to  the  rise  of  a 
particular  mine,  worked  the  mine  by  drivings 
from  their  own  mine,  and  in  exercise  of  powers 
contained  in  their  lease  made  a  channel  through 
which  the  water  flowed  from  their  own  to  the 
mine  by  gravitation: — Held,  that  they  were 
not  liable  to  make  compensation  for  damage 
caused  by  the  water  so  flowing.  Jegon  v.  Vivian^ 
40  L.  J.,  Ch.  389 ;  L.  B.  6  Ch.  742 ;  19  W.  B. 
365. 

A  declaration  stated  that  the  plaintiffs  and 
defenduits  were  in  possession  of  coal  mines 
abutting  upon  each  other  ;  that  the  defendants, 
before  the  committing  of  the  grievances,  had 
trespassed  upon  the  plaintiffs'  mines,  and  carried 
away  quantities  of  ooal ;  that  after  the  tres- 
passes quantities  of  water  accumulated  in  the 
defendants*  mine,  and  would  have  inundated  the 
plaintiffs'  mine  unless  a  sufficient  barrier  existed  ; 
that  the  defendants,  by  their  trespasses,  carried 
away  quantities  of  coal,  which,  but  for  those 
trespasses,  would  have  been  suffered  to  remain 
and  would  have  constituted  a  barrier,  preventing 
the  water  in  the  defendants'  mine  from  inun- 
dating the  plaintiffs'  mine ;  that,  as  the  defen- 
dants had  by  their  tre^asses  deprived  the 
plaintiffs  of  their  barrier,  it  became  the  defen- 
oants'  duty  to  make  such  provision  that  none  of 
the  water  accumulated  in  their  mine  should 
flood  the  plaintiffs'  mine.  Breach,  that  the 
defendants  neglected  to  make  such  provision, 
whereby  the  water  accumulated  in  their  mine, 
flooded  the  plaintiffs'  mine,  and  prevented  them 
from  working  the  same  : — Held,  that  an  action 
on  the  case  would  lie  for  the  injury ;  and  semble. 
that  the  defendants'  duty  was  properly  described 
in  the  declaration.  Firmstone  v.  Wheeley^  2 
D.  &  L.  203 ;  13  L.  J.,  Ex.  361. 

A.  and  B.  were  lessees  under  the  same  land- 
lord of  the  minerals  under  two  adjacent  parts  of 
the  same  estate.  The  soil  over  the  mines  was 
in  its  natural  condition  impervious  to  water. 
B.  so  worked  his  mine  that  the  surface  of  the 
ground  cracked  and  sank,  and  the  rainfall  and 
surface  water  flowed  through  the  flssures  and 
found  its  way  into  A.'s  mine,  which  was  at  a 
lower  level  than  B.'s :— Held,  that  B.  was  not 
liable  for  the  damage  so  done  in  the  natural 
course  of  user  of  his  own  land.  WiUon  v. 
Waddell,  2  App.  Cas.  95 ;  35  L.  T.  639— H.  L. 
(Sc.) 

Where  mineral  workings  have  caused  a  sub- 
sidence of  the  surface,  and  a  consequent  flow  of 
rainfall  into  an  adjacent  lower  coalfield,  the 
injuries  being  entirely  from  gravitation  and 
percolation  are  not  a  valid  ground  for  any  claim 
of  damages.    lb. 

89—2 
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Sight  to  Injunotloii.] — On  a  bill  for  an 
injunction  to  protect  the  plaintiffs*  coal  mines 
from  injury  by  the  water  flowing  to  them  from 
the  defendants*  colliery,  the  court,  on  motion, 
granted  an  injunction  restraining  the  defendants 
from  working  their  coal  mines  in  any  places 
which  might  injure  or  endanger  the  plaintifb* 
mines  until  answer  or  further  order,  but  gave  no 
directions  for  the  trial  of  the  right  in  a  court  of 
law.  The  parties  went  into  evidence  and  the 
cause  was  brought  to  a  hearing,  when  the  court 
refused  until  the  plaintifiEs  had  established  their 
right  at  law  to  make  the  injunction  perpetual, 
but  retained  the  bill  for  a  year,  giving  the 
plaintiffs  liberty  to  bring  such  action  as  they 
might  be  advised,  continuing  the  injunction  in 
the  meantime.  Beavfort  (^Dult-e)  v.  Morris^  6  | 
Hare,  340.  Varied  on  appeal,  2  Ph.  683  ;  12 
Jur.  614. 

In  a  suit  for  an  injunction  to  restrain  the 
defendant  from  making  a  drift  from  his  colliery, 
which  would  have  the  effect  of  conveying  water 
from  his  colliery  to  the  colliery  of  the  plaintiff, 
the  injunction  was  granted,  the  bill  retained  for 
a  year,  with  liberty  for  the  plaintiff  to  bring 
such  action  as  he  might  be  advised.  The  plain- 
tiff brought  his  action  on  the  case  for  damages, 
but  fail^  in  the  action  in  consequence  of  its 
appearing  from  the  evidence,  that,  by  the  plain- 
tiff having  ceased  to  work  his  engines  before 
the  making  of  the  drift,  the  water  in  his  own 
colliery  had  risen  above  the  level  of  the  water  in 
the  defendant's  colliery.  The  plaintiff  therefore 
failed  in  proving  actual  damage  ;  but  the  ques- 
tion as  to  the  legal  right  to  make  the  drift  was 
not  decided.  The  answer  stated  that  the  drift 
was  completed,  and  that  no  injury  had  arisen  to 
the  plaintiff.  Lord  Chancellor  refused  to  direct 
an  issue  or  a  special  case,  and  dismissed  the  bill, 
no  injury  from  any  future  acts  of  the  defendant 
being  apprehended.    8.  C,  14  Jur.  607. 

Injunction  granted,  prohibitory  in  form,  but 
mandatory  in  its  effect.  Tenant  of  a  mine 
restrained,  on  motion,  from  permitting  a  com- 
munication with  an  adjoining  mine  to  continue 
open,  and  water  to  flow  through  the  same,  the 
effect  intended  being  to  compel  the  defendants 
to  close  the  communication.  Mexhor&ugh 
(^EarV)  V.  Bower,  7  Beav.  127. 

The  proprietors  of  a  coal  mine  had  so  worked 
their  mine  by  opening  cattings  to  draw  off  the 
water  therein,  that  they  hod  caused  the  neigh- 
bouring and  adjoining  mine  to  be  flooded,  and 
from  such  openings  they  had  also  abstracted 
coal  from  their  neighbours*  mine,  and  sold  the 
same  for  their  own  bcneflt.  An  injunction  was 
granted  to  restrain  them  from  further  proceed- 
ing :  to  stop  up  the  existing  openings  and 
cuttings  ;  from  making  another  further  opening 
which  would  have  the  effect  complained  of ;  for 
compensation  for  what  damage  had  been  sus- 
tained, and  for  an  account  of  the  value  of  the 
coal  abstracted.    Plant  v.  St(fU,  21  L.  T.  106. 

The  barrier  between  two  mines  having  been 
perforated,  the  owner  of  one  of  them  artificially 
conducted  his  water  so  as  to  pass  by  the  perfora- 
tions into  the  other,  that  mode  of  removing  it 
from  his  mine  being  most  beneficial  to  himself, 
thereby  causing  irreparable  damage  to  the  plain- 
tiff :  —  Held,  that  tbe  court  would,  on  an 
interlocutory  application,  grant  a  mandatory 
injunction,  so  as  to  keep  things  in  the  state  in 
which  they  were  ante  litem  motam  until  the 
hearing.  Westmimter  Brymho  Coal  and  Coke 
Oo.  V.  Clayton,  36  L,  J.,  Ch.  476. 


2.  Grant  of  Subface — Resebyation  of 

Mikes. 

Generally.] — No  presumption  of  a  grant  of 
mines  against  an  express  reservation  on  a  sale 
many  years  ago,  merely  from  permitting  expen- 
diture without  claim.  Norway  v.  Jivwe,  19  Ves, 
156  ;  12  R.  R.  157. 

Prim&  facie,  the  owner  of  the  surface  is> 
entitled  to  the  surface  itself,  and  all  below  it, 
ex  jure  naturae  ;  and  those  who  claim  the  pit)- 
perty  in  the  minerals  below  must  do  so  by  some 
grant  or  convevance  by  him,  or  from  the  crown. 
Bowbotham  v.  Wilson,  8  H.  L.  Cas.  348  ;  30  L.  J., 
Q.  B.  49  ;  6  Jur.  (N.S.)  965  ;  2  L.  T.  642.  Affirm- 
ing 5  W.  R.  820— Ex.  Ch. 

The  rights  of  a  grantee  of  the  minerals,  by 
whomsoever  grant^,  must  depend  upon  the 
terms  of  the  deed  of  conveyance ;  but  primft 
facie  it  will  be  presumed,  if  the  minerals  are  to^ 
be  enjoyed,  that  a  power  to  get  them  was  also- 
granted  or  reserved  as  a  necessary  incident.    lb. 

Where  the  owner  conveys  land  to  a  person, 
reserving  the  "liberty  of  working  the  coal*'  in 
those  lands,  he  must  be  taken  to  have  reserved 
the  estate  of  coal  (unless  there  are  clear  words  in 
the  deed  qualifying  that  right  of  property)  with 
which  he  stands  vested  at  Uie  date  of  the  con- 
veyance. Hamilton  (IhM)  v.  Dunlop^  10  App. 
Cas.  8ia— H.  L.  (Sc.) 

When  a  landowner  sells  the  surface,  reserving^ 
to  himself  the  minerals  with  power  to  get  them, 
he  must,  if  he  intends  to  have  power  to  get  them 
in  a  way  which  will  destroy  the  surfa^  frame 
the  reservation  in  such  a  way  as  to  shew  clearly 
that  he  is  intended  to  have  that  power.  JSewt  v. 
Gill,  41  L.  J.,  Ch.  761  ;  L.  R.  7  Ch.  699  ;  27  L.  T. 
291  ;  20  W.  R.  957.  S.  P.,  Harris  v.  Ryding,  5 
M.  &  W.  60 ;  8  L.  J.,  Ex.  181. 

If  the  owner  of  a  piece  of  land  sells  the  surface 
and  reserves  the  minerals  below  it,  with  power 
to  get  them,  he  must,  if  he  intends  to  have  the 
power  of  destroying  or  letting  down  the  surface 
by  subsidence  in  getting  them,  frame  his  power 
in  such  language  that  the  court  may  be  able 
to  say  from  the  titles  that  such  was  clearly  the 
intention  of  the  parties.  The  rule  established  in 
Bowbotham  v.  Wilson  (8  H.  L.  Cas.  348)  and 
Buchanan  v.  Andrew  (L.  R.  2  H.  L.  (Sc.)  286) 
cited.  Aaden  v.  Sedd4yn  (L.  R.  10  Ch.  394) 
approved,  out  distinguished.  Dixon  v.  White,  8 
App.  Cas.  833— H.  L.  (Sc.) 

A  lease  contained  an  exception  in  favour  of 
the  lessor,  of  the  mines  and  quarries  under  the 
demised  property,  with  full  power  to  win  and 
work,  and  also  with  free  way  leave  and  passage 
to,  from  and  along  the  same.  The  lessor  cove- 
nanted, in  using  the  excepted  rights,  to  do  as 
little  damage  and  spoil  to  the  soil  as  possible  : — 
Held,  that  the  lessor  was  not  entitled  so  to  work 
the  reserved  mines  as  to  let  down  the  surface. 
The  right  to  support  is  incident  to  a  grant  of  the 
surface,  and  cannot  be  taken  away,  except  by  a 
clear  indication  in  the  instrument  of  such  an 
intent.  Proud  v.  Bates,  6  N.  R.  92  ;  34  L.  J., 
Ch.  406  ;  11  Jur.  (N.a)  441  ;  13  L,  T.  61. 

Where  an  owner  of  land  has  granted  the 
surface,  reserving  the  coal  mines  and  seams  of 
coal,  and  a  right  of  entry  for  the  purpose  of 
working  and  winning  the  same,  making  compen- 
sation for  the  damage  caused  in  so  doing,  he  i» 
not  entitled  to  work  out  all  the  coal  so  as  to 
cause  the  surface  to  sink,  unless  the  established 
course  and  practice  of  good  mining  at  the  time 
of    the   reservation  justifies  him  in  so  doing. 
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8maH  y.  Morton,  6  EL  &  Bl.  30;  3  C.  L.  B.  1004  ; 
24  L.  J.,  Q.  B.  260 ;  1  Jur.  (K.S.)  826. 

A  deed  of  the  9th  December,  1671,  which 
severed  the  surface  from  the  minerals,  contained 
a  reservation  of  the  mines  to  the  grantor,  with 
free  and  full  power  and  liberty  to  work,  sink, 
dig  for  or  win  the  same,  and  to  drive  drifts, 
make  water-courses,  or  do  any  other  act  neces- 
sary or  convenient  for  the  working,  winning,  or 
getting  the  same,  with  a  covenant  by  the  grantor 
to  pay  to  the  grantee  treble  the  damages,  loss,  or 
prejudice  which  the  grantee  should  sustain  by 
reason  of  such  digging  or  working : — Held,  that 
the  reservation  was  subject  to  the  implied  right 
of  the  grantee  of  the  surface  to  support  fixtm  the 
minerals,  and  did  not  empower  the  grantor  to 
remove  the  whole  of  the  minerals  without 
leaving  a  support  for  the  surface.    Ih, 

A.  conveyed  to  B.  in  fee,  a  messuage,  buildings, 
yard,  gardens  and  homestead,  with  the  appur- 
tenances, and  certain  closes  of  land,  excepting 
all  mines  of  coal  under  the  lands  and  heredita- 
ments ;  with  liberty  to  enter  and  sink  pits  for 
getting  all  such  coal,  and  to  erect  engines  and 
make  drains  necessary  for  working  the  coal ; 
except  as  to  such  lands  as  lay  within  150  yards 
of  the  messuage  and  buildings,  and  except  any 
homestead :  —  Held,  that  the  seller  thereby 
reserved  to  himself  the  right  to  dig  coals  under 
the  messuage,  buildings,  and  homesteads,  and 
within  150  yards  of  the  same,  but  was  not 
entitled  to  sink  pits,  erect  engines,  or  make 
drains  within  150  yards  of  the  messuage  or 
buildings,  or  within  the  homestead.  Bowler  y. 
WoolUy,  15  East,  444. 

A.,  being  seised  in  fee  of  lands,  granted  the 
lands  to  P.,  his  heirs  and  assigns,  reserving  to 
himself,  his  heirs  and  assigns,  "all  and  all 
manner  of  cuals,  seams  and  veins  of  coal,  iron 
ore,  and  all  other  mines,  minerals,  and  metals 
which  then  were,  or  at  any  time,  and  from  time 
to  time  thereafter,  should  be  discovered  in  or 
upon  the  premises,  with  free  libevty  of  ingress, 
egress,  and  regress,  to  come  into  and  upon  the 
premises,  to  dig,  delve,  search  for,  and  get  the 
mines  and  every  part  thereof,  and  to  sell,  dispose 
of,  take,  and  convey  away  the  same  at  their  free 
will  and  pleasure ;  and  also  to  sink  shafts  for  the 
raising  up  works,  carrying  away  and  disposing 
of  the  same  or  any  part  thereof,  making  a  fair 
compensation  to  P.  for  the  damage  to  be  done  to 
the  premises,  and  the  pasture  and  crops  growing 
thereon"  : — Held,  that  under  this  reversion,  A. 
was  not  entitled  to  take  all  the  mines,  but  only 
80  much  as  he  could  get,  leaving  a  reasonable 
support  to  the  surface.  Harris  v.  Hi/ding^  5 
M.  &  W.  60  ;  8  L.  J.,  Ex.  181. 

Where  mines  were  altogether  excepted  out  of 
a  demise  of  the  surface : — Held,  that  the  rights 
of  the  owner  of  the  surface  and  the  owner  of  the 
mines  did  not  in  any  way  differ  from  those  of 
the  owners  of  adjoining  closes,  who  are  strangers, 
in  title,  each  of  whom  is  entitled  to  the  water 
found  upon  his  land,  but  neither  of  whom  is 
entitled  to  complain  of  the  loss  of  that  water  by 
natural  percolation  set  in  motion  by  his  neigh- 
bour's excavations ;  for  it  makes  no  difference 
whether  the  respective  closes  are  adjacent  verti- 
cally or  laterally,  and  the  grant  of  the  surface 
cannot  carry  with  it  more  than  the  ownership 
of  the  entire  soil  would.  BallacorkUhj  Silver^ 
Lead  and  Copper  Mining  Co,  v.  Bumbell^  43  L.  J., 
P.  C.  19  ;  L.  B.  5  P.  C.  49  ;  29  L.  T.  668  ;  22 
W.  B.  227. 

By  a  deed  dated  in  1783,  the  plaintiff's  prede- 


cessors in  title  revoked  the  old  uses  of  certain 
lands,  and  granted  and  appointed  such  lands  to 
the  defendant's  predecessors  in  title  and  his  heirs, 
saving  and  reserving  to  themselves  and  their 
heirs  full  and  free  liberty  to  get  and  carry  away 
the  minei-als  thereunder  : — Held,  that  the  clause 
of  reservation  operated,  not  as  an  exception  of 
the  minerals,  but  as  a  regrant  of  a  non-exclusive 
licence  to  get  them,  and  that  the  defendant 
could  not  be  restrained  from  working  the  mines. 
Sutherland  (Duke)  v.  HeatJicote,  61  L.  J.,  Ch. 
248  ;  [1892]  1  Ch.  476  ;  66  L.  T.  210— C.  A. 

Contract  Expressly  Exempting  f^om  Liability.] 
A  feu  of  land  was  granted  reserving  the  subjacent 
minerals,  and  stipulating  that  the  feuar  should 
have  no  claim  against  the  superior  or  his  tenants 
in  respect  of  any  damage  that  might  arise  from 
the  working  of  the  minerals.  Damage  having 
arisen,  the  feuar  is  not  entitled  to  an  interdict 
prohibiting  the  workings  complained  of,  as  he 
has  by  his  contract  bound  himself  to  submit  to 
the  consequences.  Biu:hanan  v.  Andrew^  L.  B. 
2  H.  L.  Sc.  286. 

Kode  of  Working.]— In  a  conveyance  of  land 
in  Northumberland,  a  reservation  was  made  to 
the  grantor  of  all  "  mines  or  seams  of  coal,  and 
other  mines,  metals,  or  minerals,"  under  the  land 
granted,  with  liberty  to  dig,  bore,  work,  lead,  and 
carry  away  the  same,  and  to  make  pits,  &c. : — 
Held,  that  the  term  "  minerals  *'  included  free- 
stone, but  that  the  grantor  had  liberty  only  to 
get  the  freestone  by  underground  mining,  and 
not  by  working  in  an  open  quarry.  Bell  v. 
WiUon,  35  L.  J.,  Ch.  337 ;  L.  B.  1  Ch.  303 ;  12 
Jur.  (N.S.)  263  ;  14  L.  T.  115  ;  14  W.  B.  493. 

Case  in  which  grants  of  land  reserving  the 
minerals,  each  reservation  varying  in  substance 
and  expression,  were  held  to  have  secured  or  not 
to  have  secured,  a  right  to  carry  outside  mine- 
rals underneath  and  through  the  land  granted. 
Bemarks  as  to  whether  the  rights  reserved  were 
rights  of  property,  or  rather  in  the  nature  of 
privileges,  servitudes  or  easements.  Rameay  v. 
Blair,  1  App.  Cas.  701— H.  L.  (Sc.) 

When  in  a  feu  charter  the  superior  reserves 
the  coal  and  limestone,  with  the  right  to  work 
them,  giving  satisfaction  for  damage,  the  right 
reserved  is  a  right  of  property,  or  an  absolute 
ownership,  and  not  a  mere  servitude  or  easement ; 
the  surface  and  the  minerals  becoming  separate 
tenements  severed  in  title,  and  in  such  a  case  the 
superior,  as  absolute  proprietor  of  the  reserve! 
coal  and  limestone,  may  make  a  tunnel  through 
them  for  the  conveyance  of  other  minerals  ^- 
longing  to  him  in  the  lands  adjacent.  Hamilton 
i^Duhe)  V.  GraJiam,  L.  B.  2  H.  L.  (Sc.)  166. 

<«  TTnneoesiary    Interferenoe. "  ]  —  The 

owner  of  land  under  which  there  were  several 
strata  of  coal,  demised  one  of  the  upper  strata  to 
the  plaintiff,  reserving  to  himself  and  his  lessees 
the  right  of  working  any  coal  not  included  in 
that  demise,  and  the  same  powers  and  privileges 
with  respect  to  such  last-mentioned  coal  as  if 
that  demise  had  not  been  made;  provided 
always,  that  in  exercising  such  powers  and  privi- 
leges the  working  of  the  coal  then  demised  should 
not  be  prevented  or  unnecessarily  interfered  with, 
and  that  compensation  should  be  made  to  the 
plaintiff  for  any  necessary  interference  with  the 
workings.  The  landowner  afterwards  demised 
some  of  the  strata  of  coal,  underlying  the  coal 
demised  to  the  plaintiff,  to  the  M.  company. 
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The  plaintiff  brought  an  action  for  an  injunction 
against  the  landowner  and  the  company : — ^Held, 
by  Eaj,  J.,  on  the  conBtruction  of  the  lease,  that 
working  under  a  barrier  between  the  demised 
ooal  and  an  adjoining  worked-out  mine,  in  such 
a  way  as  might  probably  endanger  the  barrier, 
and  thereby  let  m  a  sufficiently  large  quantity 
of  water  to  delay  and  impede  the  working  of  the 
upper  strata,  was  an  "  unnecessary  interference  " 
within  the  meaning  of  the  proyiso  in  the  lease. 
But  held,  by  the  court  of  appeal,  that  the  pro- 
yiso in  the  lease  was  unintelligible  and  could  not 
determine  the  rights  of  the  parties;  that  if  a 
lessor  wished  to  resenre  rights  in  derogation  of 
his  grant,  he  must  do  so  in  plain  terms ;  and 
that  on  that  ground  the  plaintiff  was  entitled  to 
an  injunction  if  he  could  proye  that  the  works 
threatened  by  the  defendants  would  in  all  pro- 
bability affect  the  security  of  his  mine.  Mundy 
y.  Butland  CDuJui),  23  Ch.  D.  81 ;  31  W.  B.  610 
— C.  A.    Affirming  46  L.  T.  477. 

Estate  Sold  in  Lots.]— The  conyeyance  of  an 
estate  in  a  mining  district,  sold  in  lots,  contained 
an  exception  of  aU  mines  and  minerals  under 
the  land  included  in  the  lot  conyeyed,  with  full 
power  for  the  grantor  to  work,  get,  and  dispose 
of  them,  without  entering  upon  the  land  sold, 
and  without  being  answerable  for  any  injury  to 
the  land,  or  any  buildings  on  it,  by  reason  of 
working  or  getting  the  excepted  mines  or 
minerals,  and  without  being  liable  to  any  action 
or  suit  for  any  such  injury  : — Held,  that  a  pur- 
chaser of  two  of  the  lots  was  not  entitled  against 
the  grantor  to  either  yertical  or  lateral  support 
for  the  surface  of  his  land,  miliams  y.  Bagnall^ 
12  Jur.  (N.8.)  987  ;  15  W.  R.  272. 

Ooyenant  or  OonditioiL.1 — The  plaintifb  were 
seised  in  fee  of  lands  to  which  their  predecesBors 
deriyed  title  under  a  conveyance  in  the  reign  of 
Elizabeth,  wherein  the  grantor  reserved  to  him- 
seU  and  his  heirs  male  a  rent^sharge  of  7«.  8<2., 
and  which  contained  a  proviso  that  the  grantee 
and  his  heirs  should  not  dig  or  get  any  coal  upon 
the  lands  for  sale,  but  only  such  as  should  be 
burned  or  employed  thereon.  The  defendant, 
claiming  title  under  a  demise  from  a  descendant 
of  the  grantor,  had  for  more  than  twenty  years 
worked  from  mines  of  his  own  under  adjacent 
lands  into,  and  had  taken  coals  from,  the  mines 
under  the  plaintiff*s  lands  : — Held,  that  the  pro- 
yiso in  the  original  conveyance  was  a  coyenant, 
and  not  a  repugnant  condition,  and  that  it  did 
not  affect  the  amount  of  damages  which  the 
plaintiffs  were  entitled  to  claim,  as,  under  it,  the 
grantee  was  still  entitled  to  get  all  the  coal  for 
his  own  use,  though  not  to  sell  it.  Ashton  y. 
Stock,  6  Ch.  D.  719  ;  25  W.  B.  862. 

Boildingi  tobeEreeted.] — ^Upon  a  conyeyance 
of  land  for  the  express  purpose  that  buildings  or 
other  works  shall  be  erected  upon  it — ^the  right 
of  working  minerals  being  reserved  to  the  yendor 
— the  purchaser  is  entitled  to  support  from  the 
adjacent  and  underlying  soil,  not  only  for  the 
surface  land,  but  for  the  buildings  erected  upon 
it ;  and  this  right  is  not  affected  by  the  circum- 
stance that  the  conveyance  is  to  a  company 
taking  the  land  under  compulsory  powers,  and 
not  from  the  vendor  voluntarily.  Mliot  y.  North 
Eagtem  By.,  10  H.  L.  Cas.  333 ;  32  L.  J.,  Ch. 
402  ;  9  Jur.  (N.s.)  555  ;  8  L.  T.  337  ;  11  W.  B.  604. 

The  vendor  of  land  adjoining  other  land  of  his 
own  under  which  are  mines  and  minerals,  and 


who  knows  at  the  time  of  the  sale  that  the 
vendee  is  about  to  erect  upon  the  land  so  par-' 
chased  substantial  buildings,  impliedly  covenants 
that  he  will  not  use  or  permit  the  adjoining  land 
to  be  used  in  such  a  manner  as  to  derogate  from 
his  grant.  Siddans  v.  Skort,  46  L.  J.,  C.  P.  793  ; 
2  0.  P.  D.  572  ;  37  L.  T.  230. 

A.  sold  land  to  B.  for  the  purpose  of  an  iron 
foundry.  Adjoining  the  land  so  sold  to  B.,  A* 
had  other  land  under  which  was  coal.  A.  after- 
wards leased  the  minerals  to  C,  who  commenced 
working  the  coal  within  such  a  distance  from  the 
land  of  B.  as  to  be  reasonably  calculated  to 
endanger  its  stability : — Held,  ground  for  an 
injunction  against  A.  and  C,  although  no  actual 
damage  had  been  sustained  by  B.    lb. 

The  holder  of  a  building  lease,  where  minerala 
are  reserved,  has  a  right  to  dig  foundations  for 
buildings  about  to  be  erected  and  dispose  of  the 
materiids  dug  out,  but  not  to  do  so  In  order  to 
improve  the  surface  as  a  building  site.  Hohinton 
v.  AlUne,  63  L.  J.,  Ch.  1070. 

A  piece  of  land  on  which  a  cotton  mill  was  to 
be  built  was  conyeyed,  the  grantor  reserving  to 
himself  a  chief  rent,  and  reserving  all  mines  and 
minerals  under  the  piece  of  land,  and  power  to 
take  the  same  at  pleasure,  making  compensation 
for  damages  to  be  done  to  the  cotton  mill.  The 
grantee  covenanted  to  build  and  keep  and  repair 
the  cotton  miU : — Held,  that  the  grantor  would 
not  be  restrained  from  working  and  taking  the 
minerals  under  the  piece  of  kind,  though  the 
buildings  on  the  piece  of  land  would  necessarily 
be  thereby  injured.  Aspdcn  v.  Seddon^  44  L.  J., 
Ch.  359  ;  L.  R.  10  Ch.  394 ;  82  L.  T.  415 ;  23 
W.  R.  680. 

Oostom  whether  Oonsittent  with  BtMrvation.] 
— A  farm  was  let  under  a  written  agreement, 
reserving  to  the  landlord  "all  mines  and  minerals, 
sand,  quarries  of  stone,  brick,  earth,  and  grayel 

Eits."  A  local  custom  (which,  it  was  suggested, 
ad  grown  'up  within  the  last  thirty  or  forty 
years)  allowed  tenants  of  such  farms,  let  with  & 
similar  reservation,  to  take  away  the  flints  that 
were  turned  up  in  the  ordinary  course  of  good 
husbandry,  and  to  sell  them  for  their  own  benefit. 
If  the  flints  were  not  turned  up  and  removed 
such  farms  could  not  be  properly  cultivated : — 
Held,  that  the  custom  was  reasonable  and  vab'd  ; 
and  when  read  into  the  written  agreement  waa 
not  inconsistent  with  the  reservation,  eyen 
assuming  (but  without  deciding)  that  the  reser> 
vation  of  ** mines  and  minerals"  included  such 
flints.  Tucher  y.  Linger,  62  L.  J.,  Ch.  941  ;  S 
App.  Cas.  508 ;  49  L.  T.  873 ;  82  W.  R.  40— 
H.  L.  (E.) 

OomponfstioiL  in  respeet  of  Operatiooi.]— ^> 

purchased  lands,  formerly  part  of  the  waste  of  a 
manor,  which  were  sold  under  a  local  inclosure 
act  to  defray  the  expenses  of  the  act.  The  lord 
of  the  manor  leased  the  mines  under  the  lands  so 
sold  to  E.,  who  commenced  working  by  sinking 
shafts.  W.  filed  a  bill  against  the  lord  of  the 
manor  and  E.,  to  restrain  the  working  of  the 
mines,  or  at  least  such  a  working  as  to  cause  a 
subsidence  of  the  surface.  It  having  been  proved 
that  the  mines  oould  not  effectually  be  worked 
without  causing  a  subsidence  of  the  surface  : — 
Held,  that  the  lord  of  the  manor,  or  his  tenant, 
had  a  right  to  work  the  mines,  to  an  extent 
which  might  cause  the  utter  destruction  of  the 
land  above,  making  compensation  to  the  owner 
of  the  surface  for  the  damage  done.     WaJieJield  v. 
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Buccleuch  CDukfi^,  89  L.  J^  Ch.  441 ;  L.  B.  4 
H.  L.  377 ;  23  L.  T.  102. 

Semble,  that  there  may  be  a  Talid  claim  by 
custom,  or  prescription  in  a  manor,  for  the  lord 
or  his  licensees  to  work  mines  so  as  to  destroy 
the  tenants*  surface.    lb. 

The  owner  in  fee  of  an  estate  granted  away  a 
portion  of  it,  which  ultimately  became  the  pro- 
perty of  the  plaintiff,  bat  reserved  a  rent-chargre 
(subsequently  redeemed),  and  also  the  minerals 
under  the  land  so  granted,  and  the  right  to  work 
them,  paying  compensation  for  all  damaf^e  that 
should  be  done  thereby  to  the  erections  on  the 
hmd.  The  grantee  (for  the  better  securing  of 
the  rent-charge)  covenanted  to  build  a  mill  on 
the  land  granted  to  him.  The  owner  in  fee 
afterwards  granted  to  the  defendants*  predecessor 
in  title  the  minerals,  rights  and  liberties  so 
reserved,  and  also  the  other  and  adjacent  por- 
tion of  the  estate.  The  defendants,  who  took 
with  notice  of  the  agreement  as  to  the  payment 
of  compensation,  worked  the  minerals  under  the 
plaint  ifTs  land,  and  also  the  minerals  under  their 
own  land,  and  by  the  operation  of  one  or  other 
of  these  workings,  or  by  their  joint  operation,  let 
down  the  surface  of  his  land,  and  so  injured  the 
mill  which  had  been  built  there  in  accordance 
with  the  covenant : — Held,  first,  that  the  right 
to  work  the  subjacent  mines  being  subject  to  the 
condition  of  paying  compensation,  the  plaintifE 
could  maintain  an  action  for  the  injury  done  to 
the  mill  by  the  working  of  those  mines.  A*pden 
V.  SeddoH,  46  L.  J.,  Ex.  358  ;  1  Ex.  D.  496  ;  36 
L.  T.  46  ;  25  W.  B.  277~C.  A. 

Held,  secondly,  that  if  the  injury  arose  from 
the  working  of  the  mines  under  the  adjacent 
lands,  or  firom  the  combined  effect  of  working 
those  mines  and  the  subjacent  ones,  the  plaintifE 
was  still  entitled  to  recover.    Ih, 

A  conveyance  of  land  in  fee  was  made  subject 
to  a  reservation  to  the  grantors  of  mines  and 
minerfds,  and  extensive  powers  of  occupying  and 
nsing  the  surface  for  the  purpose  of  working  the 
Hame.  It  was  provided  that  it  should  not  be 
lawful  for  the  grantee  to  do  or  suffer  anything 
to  be  done  whereby  the  grantors  should  be  pre- 
vented, hindered,  or  obstructed  in  the  exercise 
of  the  powers  reserved,  and  also  that  the  grantors 
should  make  to  the  grantee  annually  reasonable 
compensation  for  damage  or  spoil  of  ground  to 
be  occasioned  by  the  exercise  of  the  reserved 
powers.  Previously  to  the  date  of  the  deed  of 
conveyance  the  premises  were  leased  to  the 
grantee,  subject  to  similar  reservations  to  those 
in  the  conveyance,  and  workings  already  existed 
which  had  taken  place  under  such  reservations : 
— Held,  that  no  restriction  was  placed  by  the 
words  of  the  conveyance  on  the  use  by  the 
grantee  of  the  hmd  for  any  purpose  to  which  it 
was  applicable  so  long  as  he  did  not  touch  or 
interfere  with  the  minerals,  and  the  compensa- 
tion for  damage  or  spoil  of  ground  occasioned 
by  the  exercise  of  the  powers  reserved  must  be 
estimated  with  reference  to  the  value  of  the 
land  for  any  purpose  to  which  an  ordinary 
owner  might  put  it ;  and  that  compensation 
was  due  in  respect  of  damage  arising  from  the 
use  subsequently  to  the  conveyance  of  land  in- 
cluded therein  that  had  been  previously  occupied 
and  used  for  mining  purposes,  but  not  in  respect 
of  the  mere  existence  of  workings  in  being  at 
the  time  of  the  deed,  or  their  subsequent  user 
without  any  fresh  damage.  Morthte  v.  Durham 
(Dean),  42  L.  J.,  C.  P.  114  ;  L.  B.  8  C.  P.  836  ; 
28  L.  T.  593. 


By  a  deed  of  1857,  A.,  who  was  tenant  for  life 
under  the  will  of  S.,  conveyed  (under  a  power) 
land  to  B.  in  fee,  with  a  reservation  out  of  tlie 
grant  of  "  all  and  every  the  seam  or  seams  of 
coal  and  other  minerals  under  the  hereditaments 
granted,  with  power  to  win,  work,  and  cany 
away  the  same  under  or  over  any  part  of  the 
hereditaments  and  premises.  A.,  or  the  person  or 
persons  for  the  time  being  entitled  thereto,  and 
his  or  their  assigns,  paying  to  B.,  his  heirs 
and  assigns  compensation  for  any  damage 
which  he  or  they  may  sustain,**  and  a  covenant 
by  A.  that  he  had  not  done  or  permitted  any  act 
or  thing  whereby  the  premises  or  the  like  should 
or  might  be  incumbered  or  prejudicially  affected. 
And  B.  covenanted,  for  himself,  his  heirs  and 
assigns, "  that  the  hereditaments  and  premises 
conveyed,  or  any  buildings  now  or  hereafter  to 
be  erected  thereon,  shall  not  at  any  time  here- 
after be  used  for  the  manufacture,  side,  or  storing 
of  any  combustible  matter,  or  for  the  purpose  of 
any  offensive  trade  or  business,  the  side  walls  to 
be  not  less  than  eighteen  feet  high,  and  to  be  in 
uniformity  with  the  street*'  In  1844,  S.,  A.*8 
testator,  demised  to  C.  and  D.  "a  colliery  and 
coal  mines  and  seams  of  coal,  as  well  opened  as 
not  opened*'  (including  and  comprising  all 
seams  of  coal  under  the  land  conveyed  by  the 
deed  of  1857),  with  full  power  to  the  lessees, 
their  executors,  administrators,  and  assigns,  to 
win,  work,  and  carry  away  the  seams  of  coal  for 
a  term  of  years  not  yet  expired.  The  plaintiff 
beoftme  possessed  of  the  land  comprised  in  the 
deed  of  1857,  and  built  four  houses  thereon  ;  and, 
whilst  he  was  so  possessed,  the  houses  were 
injured  by  the  working  and  carrying  away  by 
the  assignees  under  the  lease  of  1844  of  the 
seams  of  coal  thereunder.  He  thereupon  brought 
an  action  against  A.,  claiming  oompensation 
under  the  reservation  contained  in  the  deed  of 
1857.  A.  pleaded  as  to  the  damages  and  injnir 
done  to  the  part  of  the  piece  of  ground  on  which 
the  houses  were  built,  and  to  the  houses,  and  to 
the  compensation  claimed,  that  such  damage  and 
injary  were  occasioned  by  reason  of  the  houses 
having  been  erected  thereon  : — ^Held,  that  the 
compensation  clause  in  the  deed  of  1857  extended 
to  houses  thereafter  built  upon  the  land,  and 
consequently  that  the  plea  was  no  answer. 
Berkley  v.  Shafto,  15  C.  B.  (N.8.)  79. 

3.  Wbokoful  Working. 

By  Bailwfty  —  Amalgamation.]  —  Questions 
having  arisen  in  1862,  between  the  lessees  of  two 
adjoining  collieries,  one  of  such  lessees  being  the 
West  Hartlepool  Bailway  Company,  as  to  the 
boundaries  of  their  respective  collieries,  new 
boundary  maps  were  prepared,  and  in  1864  it 
was  by  an  agreement  mutually  agreed  between 
the  parties  that  all  claims  on  account  of  damage 
of  every  kind,  whether  by  trespass  or  otherwise, 
should  be  condoned.  Pending  that  agreement, 
an  act  of  parliament  was  passed  in  1863,  under 
which  the  West  Hartlepool  Company  were  to  sell 
their  collieries  within  a  period  of  five  years  and  in 
1865  another  act  was  passed  whereby  the  West 
Hartlepool  Company  became  amalgamated  with, 
and  all  their  assets,  debts,  and  liabilities,  and 
engagements  were  transferred  to,  the  railway 
company.  In  1870  the  plaintiffs  for  the  first 
time  discovered,  and  the  evidence  distinctly 
showed,  that  in  1863,  after  the  boundaries  had 
been  settled,  the  West  Hartlepool  Company  had 
broken  through  the  barrier  between  the  ooUieiies 
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and  worked  out  the  plaintiffs'  coaL  Upon  a  bill 
filed  for  an  account  of  the  coal  worked  by  the 
West  Hartlepool  Company,  and  for  damages  in 
respect  of  the  injury  sustained  by  the  breaking 
down  of  the  barrier  : — Held,  that  the  working  of 
the  colliery  by  the  West  Hartlepool  Company 
was  not  ultra  vires,  as  the  power  to  work  for  a 
period  of  five  years  must  be  implied  from  the 
authority  to  sell,  and  that  whatever  liability 
they  were  under  at  the  time  of  their  amalga- 
mation with  the  railway  company,  was  trans- 
ferred to  the  defendant  company  by  the  act  of 
1865.  Beelesiastieal  CommUtioTtars  ▼.  North 
Etutem  Ry^  47  L.  J.,  Ch.  20 ;  4  Ch.  D.  845  ;  86 
L.  T.  174. 

Where  ^'TreipaM'*  will  Lie.]— Trespass,  and 
not  case,  wiU  lie  for  encroaching  on  a  lead  mine, 
though  the  plaintiff  has  no  property  in  the  soil 
above  the  mine,  but  only  a  liberty  of  digging. 
HarJter  v.  BirUeek,  1  W.  BL  482  ;  8  Burr.  1656. 

Aotion  of  Trespast — ^What  raffloient  PofMi- 
•ion  as  agaixut  Wrong-doer.] — D.  and  H.  agreed 
between  themselves,  in  writing,  to  purchase  lands 
then  in  the  market.  By  this  agreement  D.  was  to 
have  the  surface  at  three-fourths,  and  H.  the 
minerals  at  one-fourth  of  the  whole  purchase- 
money.  H.  afterwards  entered  into  a  contract 
with  the  owner  of  the  lands  to  purchase  them  from 
him.  The  lands  were  duly  conveyed  to  D.  by  the 
owner,  H.  being  a  party  to  the  purchase  deed, 
and  executing  a  release  of  all  his  interest  in 
the  lands  to  D.  Afterwards,  by  an  indenture  of 
the  12t^  July,  1834,  D.  granted,  bargained,  and 
sold  to  H.,  his  executors,  administrators  and 
assigns,  all  the  minerals  lying  under  the  lands, 
upon  terms  substantially  the  same  as  those  con- 
tained in  the  previous  agreement  between  D.  and 
H  The  indenture  of  the  12th  July,  1884,  was 
not  inroUed  as  a  bargain  and  sale,  and  there 
was  no  livery  of  seisin  to  make  it  operate  as 
a  feo&nent.  There  were  seven  seams  of  coal 
and  minerals  lying  under  the  lands,  and  soon 
after  the  execution  of  the  deed,  H.  began  to  work 
and  get  the  coal  under  the  lands,  and  continued 
so  to  do  between  1834  and  1844.  He  did  not, 
however,  go  below  the  two  first  seams  of  coal, 
and  on  his  ceasing  to  work  in  1844,  H.  left  tram- 
ways, implements,  &c.  in  the  tunnels  and  levels 
he  had  made.  In  1855,  H.  by  deed,  conveyed 
the  minerals  (except  the  two  first  or  upper  seams), 
with  power  to  dig  for  and  get  the  coal,  to  the 

Elaintiffs,  who  shortly  afterwards  entered  and 
ored  down  below  the  two  first  seams,  in  order 
to  try  for,  but  they  did  not  work  the  coal.  D. 
died  in  1848,  and  in  1857  his  devisee  and  heir-at- 
law,  by  deed,  granted  the  lands  (except  the  coal 
thereunder  theretofore  sold  and  conveyed  to  H.) 
to  B.  subject  as  to  the  beds  of  coal  under  the 
same  to  the  indenture  of  the  12th  July,  1834. 
In  1872,  S.  granted  a  lease  of  the  coal  under  the 
lands  to  the  defendants,  and  they  entered  and 
worked,  and  got  coal  under  the  lease  in  1872. 
On  the  Ist  January,  1873,  the  surviving  trustee 
for  sale  of  D.  granted  and  confirmed  unto  S. 
and  his  heirs,  all  the  seams  and  beds  of  coal 
lying  under  the  lands,  subject  to  such  right  or 
interest  as  legally  pa^ed  to  H.,  his  executors, 
administrators  or  assigns,  under  the  indenture  of 
the  12th  July,  1834.  H.  died  in  1861  :— Held, 
that  the  plaintifEs,  through  H.,  had  sufficient 
possession  of  all  the  seams  of  coal  to  entitle  them 
*'^  maintain  trespass  against  the  defendants,  who 
"e  mere  wrong-doers,  for  intruding  upon  the 


plaintiffs'  mines.    Low  Moor  Oo,  v.  Stanley  Coal 
Co,,  34  L.  T.  186— C.  A. 

Damage!  for  Abstraotiiig  —  Keaiure  of.]  — 
When  coal  has  been  wrongfully  taken  by  work- 
ing into  the  mine  of  an  adjoining  owner,  the 
trespasser,  in  the  absence  of  any  suggestion  of 
fraud,  will  be  treated  as  the  purch^r  at  the 
pit's  mouth,  and  must  pay  the  market  value  of 
the  coal  at  the  pit's  mouth,  less  the  actual  dis- 
bursements, not  including  any  profit  or  trade 
allowances,  for  severing  and  bringing  it  to  bank, 
BO  as  to  place  the  owner  in  the  same  position  as 
if  he  had  himself  severed  and  raised  the  coaL 
United  Merthyr  Collieriet  Co.,  In  re,  Ptnoell 
DVfffryn  Steam  Coal  Co*t  Claim,  Ex  parte,  L.  K. 
15  Eq.  46  ;  21  W.  R.  117. 

When  a  coal  mine  has  been  worked  by  a  tres- 
passer, but  under  a  bonft  fide  claim  of  title,  in 
taking  an  account  of  the  coal  wrongfully  worked, 
he  wiU  be  allowed  to  deduct  the  cost  of  getting 
and  severing  the  coal  as  well  as  the  cost  of  bring- 
ing it  to  the  pit's  mouth.  Jegon  v.  Viriany  40 
L.  J.,  Ch.  389 ;  L.  B.  6  Ch.  742  ;  19  W.  R.  365. 

When  a  vendor  of  a  coal  mine,  against  whom 
a  suit  for  specific  performance  was  brought,  liml, 
during  his  delay  of  completion,  worked  the  mine 
for  his  own  benefit : — Held,  that  the  purchaser 
was  entitled  to  compensation  on  an  estimate  of 
the  market  value  oi  the  coal  in  situ,  i.e.  the 
value  at  the  place  where  it  was  to  be  sold,  less 
the  cost  of  severing  and  taking  it  from  the  mine 
to  that  place.  i?rcwa  v.  iW*ft*,  37  L.  T.  171 ;  25 
W.  R.  776— P.  C. 

A  defendant  wrongfully  worked  the  plaintiff's 
coal  so  that  some  coal  left  in  large  pillars  was 
rendered  partly  by  the  effect  of  crushing  less 
valuable  to  work  : — ^Held,  that  inasmuch  as  the 
physical  constitution  of  the  un worked  coal  was 
changed,  damages  would  be  given  for  the  injury 
to  the  unworked  coaL  Williams  v.  Raggett,  46 
L.  J„  Ch.  849  ;  37  L.  T.  96 ;  25  W.  R.  874. 

The  lord  of  a  manor,  in  which  there  was  no 
custom  authorising  him  so  to  do,  entered  with- 
out permission  on  the  land  of  a  copyhold  tenant, 
which  was  in  the  occupation  of  a  tenant,  and 
dug  for  and  carried  away  coprolites.  A  large 
trench  was  dug,  which  at  the  time  when  the 
copyhold  tenant  commenced  a  suit  against  the 
lord  to  restrain  the  trespass,  was  not  filled  up, 
though  it  was  filled  up  and  the  surface  restored 
before  the  suit  came  to  a  hearing.  The  digging 
was  continued  after  filing  the  bill,  and  until 
the  coprolites  were  exhausted  : — Held,  that  the 
proper  measure  of  damage  was  the  gross  amount 
produced  by  the  sale  of  the  coprolites,  less  the 
expense  of  the  working,  and  such  a  sum  by  way 
of  profit  as  would  have  induced  a  stranger  to 
undertake  the  working.  Att.-Gen.  v.  Tufttline, 
46  L.  J.,  Ch.  654  ;  5  Ch.  D.  750  ;  36  L.  T.  684  ; 
25  W.  R.  802. 

The  owner  of  a  colliery  entered  into  a  con- 
tract with  an  adjoining  landowner  for  the  pur- 
chase of  his  estate,  without  disclasing  the  tact, 
of  which  he  was  ignorant,  that  they  had,  wiUi* 
out  authority,  gotten  a  considerable  quantity  of 
coal  from  under  it : — Held,  that  the  landowner 
was  entitled  to  the  value  of  the  coals  gotten 
under  his  land,  with  an  allowance  for  raising, 
but  none  for  getting,  and  to  compensation  in  the 
way  of  way-leave  and  royalty  for  all  minerals 
gotten  by  the  defendants  from  their  own  mines 
and  carried  under  his  land.  Fothergill  v.  PhtUipe^ 
L.  R.  6  Ch.  770. 

In  an  action  for  digging  the  plaintiff's  coals 
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in  his  mine,  and  taking  and  conyerting  them, 
the  proper  measure  of  damages  is  the  value  of 
the  coals  when  first  severed  from  the  mine. 
Mtrrgan  v.  Pmcell,  3  Q.  B.  278  ;  2  G.  &  D.  721 ; 
11  L.  J.,  Q.  B.  263  ;  6  Jur.  1109. 

Where  a  party,  in  working  his  coal  mine,  broke 
through  the  barrier  and  worked  the  coal  under 
the  land  adjoining,  belonging  to  the  plaintiff, 
and  raised  it  for  purposes  of  sale : — Meld,  in 
trespass  for  such  worldng,  that  the  proper  esti- 
mate of  damages  was  the  value  of  coal  so  rai$»ed 
without  deducting  the  expense  of  getting  it. 
MaHin  v.  Porter,  6  M.  &  W.  352  ;  2  H.  &  H.  70. 

In  a  suit  in  equity  for  an  account  of  coal 
wrongfully  worked  by  the  defendant,  where  the 
working  was  inadvertent  and  without  fraud,  the 
coart,  in  assessing  the  compensation  for  the  coal 
got  by  him,  directed  him  to  be  charged  only  with 
the  fair  market  value  of  the  coal,  as  if  the  coal- 
field had  been  purchased  by  him  of  the  ^intiff. 
HUton  V.  Woods,  36  L.  J.,  Ch.  941 ;  L.  B.  4  Eq. 
432  ;  16  L.  T.  736  ;  15  W.  B.  1105. 

So  in  an  action  for  cutting  into  and  carrying 
away  land,  the  measure  of  damages  is  the  value 
to  the  plaintiff  of  the  land  so  taken,  not  the 
expense  which  would  be  incurred  in  restoring  it 
to  its  original  condition.  Jones  v.  Gooday,  1 
D.  (N.8.)  60  ;  8  M.  &  W.  146  ;  10  L.  J.,  Ex.  275. 

In  assessing  the  amount  of  damages  to  be  paid 
where  another  person's  coal  has  been  wrongfully 
taken  by  an  adjoining  mine-owner,  if  the  wrong- 
ful working  was  by  inadvertence  simply,  or 
under  a  bonft  fide  mistake  of  title,  the  wrongful 
worker  is  entitled  to  deduct  from  the  market 
value  both  costs  of  severance  and  of  bringing  to 
bank.  If  the  wrongful  act  has  been  fraudulent, 
negligent,  wilful,  or  wholly  unauthorised  and 
unlawful,  only  the  costs  of  bringing  to  bank  are 
allowed.  But  in  no  case  is  the  wrongful  getter 
deprived  of  the  costs  of  bringing  to  bank.  Joicey 
V.  Dickinson,  45  L.  T.  643— C.  A. 

In  an  action  for  taking  coals  from  a  mine, 
where  the  defendant  is  a  mere  wrongdoer,  the 
measure  of  damages  is  the  value  of  the  coals  at 
the  time  when  they  first  existed  as  chattels,  and 
the  defendant  is  not  entitled  to  any  deduction 
for  the  expense  of  getting  them,  or  for  a  rent 
payable  to  the  mine-owner  on  coals  from  the 
mine.  Wild  v.  HoU,  9  M.  &  W.  672  ;  1  D.  (N.S.) 
876  ;  11  L.  J.,  Ex.  285. 

A.  was  the  owner  of  a  small  feu  of  about  an 
acre  and  a  half  in  extent.  The  surface  of  the 
ground  was  occupied  by  miners*  cottages,  and 
underneath  was  coaL  When  A.  purchased  the 
feu,  he  was  under  the  impression  that  all  the 
minerals  under  the  feu,  as  under  all  the  ground 
surrounding  it,  had  been  reserved  to  the  superior  ; 
but  that  was  a  mistake,  for  in  the  deed  granting 
the  feu  there  was  no  reservation  of  coal.  The 
superior  granted  the  whole  property  in  the  coals 
in  all  the  surroundings  land  to  B.  and  C.  They, 
under  the  impression  that  they  had  the  whole  of 
the  coal,  including  the  coal  under  the  acre  and  a 
half,  worked  out  and  disposed  of  the  coal  under 
A.'s  acre  and  a  half ;  and  in  so  doing  so 
damaged  the  surface.  A.  could  not  have  worked 
the  coal  to  a  profit  himself ;  there  was  no 
person  to  whom  he  could  dispose  of  it  but  to 
'  K.  and  G. ;  and  the  element  of  wilful  tres- 
pass, and  the  element  of  special  and  excep- 
tional need  of  support  to  the  surface,  were 
absent.  In  a  claim  by  A.  for  (1)  the  value  of 
the  coal ;  (2)  a  sum  for  "  way-leave "  and  the 
advantage  obtained  by  working  through  instead 
of  round  the  feu  ;  and  (3)  for  damages  done  to 


the  houses  on  the  surface  : — Held,  that  the  value 
of  the  coal  taken  must  be  the  value  of  the  coal 
to  the  person  from  whom  it  is  t-aken,  at  the  time 
it  is  taken,  and  that  the  best  evidence  in  the 
peculiar  circumstances  of  this  case  of  that  value 
was  the  royalty  paid  by  R.  and  C.  for  the  sur- 
rounding coalfield  ;  therefore  A.  was  entitled  to 
the  lordship  on  the  coal  excavated,  calculated  at 
that  rate  ;  together  with  the  payment  of  a  sum 
for  damage  done  to  the  houses  on  the  surface. 
Livingstone  v.  Batoyards  Coal  Co.,  6  App.  Gas. 
25  ;  42  L.  T.  334  ;  28  W.  B.  357  ;  44  J.  P.  392— 
H.  L.  (Sc.) 


Statute  of  LimitationB.]— The  plaintiffs, 


the  owners  of  coal  mines,  discovered  in  1872 
that  the  defendant  more  than  six  years  pre- 
viously had,  when  working  an  adjoining  colliery, 
worked  a  large  quantity  of  the  plaintifb'  coal 
by  breaking  their  boundary.  There  had  been 
no  subsidence  of  the  surface  or  anything  to  put 
the  plaintiffs  on  Inquiry,  and  the  defendant,  in 
plans  which  he  kept  of  the  workings  in  his  own 
mine,  had  not  marked  the  illegal  workings : — 
Held,  that  the  omission  in  the  plans  was  not 
sufficient  to  constitute  a  case  of  concealed  fraud 
so  as  to  entitle  the  plaintiffs  to  an  account  and 
damages.    Daioes  v.  BctgnaM,  23  W.  B.  690. 

The  plaintiffs,  who  were  owners  of  a  coal  mine, 
claimed  damages  against  the  owners  of  an  adjoin- 
ing mine  for  having  broken  their  barriers  and 
worked  their  coal.  The  wrongful  acts  were  com- 
mitted in  1863  while  the  adjoining  mine  was 
being  worked  by  the  Hartlepool  Bailway  Gom- 
pany.  The  boundaries  of  the  two  mines  were 
settled  by  mutual  agreement  in  1862,  and  after 
negotiations  a  release  was  executed  in  1864,  by 
which  all  previous  wrongful  acts  were  condoned 
and  released  on  both  sides:  —  Held,  that  the 
wrongful  acts  committed  in  1863  were  not 
condoned  by  the  release  of  1864,  the  plaintiffs 
having  had  no  ground  for  suspecting  that  while 
the  i^elease  was  in  negotiation  the  previous 
settlement  of  boundaries  had  been  broken. 
Ecclesiastical  Commissioners  v.  North-Eastem 
By.,  47  L.  J.,  Ch.  20  ;  4  Gh.  D.  845  ;  86  L.  T.  174. 

Held,  also,  that  the  Statute  of  Limitations 
only  commenced  to  run  from  the  time  of  the 
discover)'  of  the  wrongful  acts,  there  being  no 
laches  attributable  to  the  plaintiffs  for  not  having 
discovered  the  damage  prior  to  1870,  two  years 
before  the  filing  of  the  bill.    lb. 

Liability  to  Aeoonnt.] — A  mine-owner  who 
passes  his  boundary,  and  takes  coals  from  his 
neighbour's  mine,  is  liable  to  account  for  the 
value  of  the  coals  at  the  pit's  mouth,  with  just 
allowances  for  the  cost  of  raising,  but  not  of 
getting  or  severing.  Llynvi  Coal  Co.  v.  Brogden, 
40  L.  J.,  Gh.  46  ;  L.  R.  11  Eq.  188  ;  23  L.  T.  518  ; 
19  W.  B.  196. 

When  by  underground  working  a  party  had 
taken  the  coal  of  his  neighbour,  a  court  of  equity 
limited  the  account  to  six  years,  but  intimated 
that  the  amount  wrongfully  abstracted  being 
proved,  the  onus  of  proof  would  lie  on  the  wrong- 
doer to  show  that  it  was  not  taken  within  six 
years.    Dean  v.  TJiwaite,  21  Beav.  621. 

The  owner  of  a  mine  commenced  to  work  from 
his  own  mine  into  an  adjoining  mine  vested  in 
trustees,  in  the  bon£k  fide  belief  that  he  was 
about  to  obtain  from  them  a  contract  authorising 
him  so  to  work,  and  gave  to  one  of  the  trustees 
notice  that  he  was  about  to  conunence  working : 
— Held,  that  the  working,  though  no  contract 
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was  afterwards  entered  into,  and  the  trustees 
had  no  power  to  make  one,  ought  to  be  treated 
on  the  same  footing  as  if  it  had  been  commenced 
inadvertently,  and  in  taking  an  accomit  of  the 
minerals  gotten  without  authority  the  defendant 
was  allowed  the  cost  of  severing  them,  as  well  as 
the  cost  of  bringing  them  to  bank.  But  from 
the  time  that  notice  was  given  to  the  defendant 
that  no  contract  would  be  made  with  him 
authorising  him  to  work,  his  working  was  treated 
as  fraudulent,  and  he  was  allowed  only  the  cost 
of  bringing  the  minerals  to  bank.  Trotter  t. 
Maclean,  49  L.  J.,  Ch.  256 ;  IS  Ch.  D.  674 ;  42 
L.T.  118;  28W.  R.244. 

So  long  as  a  wrongful  working  is  to  be  treated 
as  inadvertent  the  Statute  of  Limitations  applies, 
and  the  account  will  only  be  directed  for  six 
years  from  the  issue  of  the  writ.  But  the  onus 
is  on  the  defendant  to  shew  that  minerals  gotten 
by  him  were  gotten  before  the  six  years.    lb. 

The  plaintiffs  were  seised  in  fee  of  lands  to 
which  their  predecessors  derived  title  under  a 
conveyance  in  the  reign  of  Elizabeth,  wh^ein 
the  grantor  reserved  to  himself  and  his  heirs 
male*  a  rent-charge  of  74.  8^.,  and  which  con- 
tained a  proviso  that  the  grantee  and  his  heirs 
should  not  dig  or  get  any  coal  upon  the  lands 
for  sale,  but  only  such  as  should  be  burned  or 
employed  thereon.  The  defendant,  claiming 
title  under  a  demise  from  a  descendant  of  the 
grantor,  had  for  more  than  twenty  years  worked 
from  mines  of  his  own  under  adjacent  lands 
into,  and  had  taken  coals  from,  the  mines  under 
the  plaintiffs*  lands  : — Held,  that  the  defendant 
had  not  acquired  any  title  to  the  mine  by  posses- 
sion under  the  Statute  of  Limitations,  and  that 
the  plaintiffs  were  entitled  to  an  injunction  with 
an  account  for  six  years.  Aehton  y.  Stock,  6 
Ch.  D.  719  ;  25  W.  R.  862. 

Where  a  defendant  had  been  working  under 
a  bond  fide  belief  as  to  his  title,  he  was  entitled, 
in  taking  the  account,  to  an  allowance  of  his 
expenses  of  severing  the  coal  as  well  as  bringing 
it  to  bank.    lb. 

By  KortgagM].  —  The  plaintiffs  were 

mortgagees  in  possession  of  a  colliery,  and  were 
also  treated  by  the  court  as  lessees  of  the  same 
colliery  under  a  lease  for  a  fixed  term  of  years 
at  a  rent  and  a  certain  royalty  for  all  coal 
gotten.  The  lease  contained  covenants  to  leave 
pillars  of  coal  to  support  the  roof  and  not  to 
work  or  remove  the  pillars.  The  mortgagees 
underlet  the  colliery  and  gave  their  sub-lessees 
permission  to  work  and  remove  the  pillars,  which 
they  did  : — Held,  that  in  taking  the  accounts  as 
against  mortgagees  in  possession,  the  mortgagees 
having  allowed  their  sub-lessees  to  take  the 
coal,  must  be  treated  as  having  taken  it  them- 
selves, and,  having  so  taken  it  wrongfully  in 
breach-  of  the  covenants  in  the  lease,  must  be 
charged,  not  with  the  amount  of  the  royalty 
reserved,  but  with  the  full  value  of  the  coal, 
subject  to  a  deduction  for  the  costs  of  bringing 
it  to  the  surface,  but  not  for  the  costs  of 
severance ;  and  the  foreclosure,  which  had  been 
made  absolute  before  the  appeal  was  heard,  was 
re-opened.  Livingttone  v.  Ravoyardt  Coal  Co. 
(6  App.  Cos.  25)  distinguished.  Taylor  v.  Moetyn, 
55  L.  J.,  Ch.  893 ;  33  Ch.  D.  226  ;  55  L.  T.  651 
— C.A. 

When  a  mortgagor  knows  that  a  mortgagee 
in  possession  is  working  mines  under  the  mort- 
gaged premises,  and  for  a  number  of  years 
allows  the  working  to  go  on  without  objection  i 


or  complaint,  the  court  will  not  allow  him  to 
surcharge  the  mortgagee  with  the  value  of  the 
ores  raised  by  him  or  his  leasees,  or  of  the  surface 
land  necessarily  damaged  by  reason  of  such 
working.  Millett  v.  Davey,  81  Beav.  470 ;  32 
L.  J.,  Ch.  122 ;  9  Jur.  (K.a)  392 ;  7  L.  T.  B51  ; 
II  W.  B.  176.    See  Hood  v.  Eoiton,  4  W.  B.  786. 

Oompentation  Koaaji  —  Suooeuive  Teauite 
for  Life  —  SemaiademMn.]  —  Minerals  were 
devised  by  will  upon  trust  for  B.  for  life  without 
impeachment  of  waste,  with  remainder  on  trust 
for  the  defendant  for  life  without  impeachment 
of  waste,  with  remainders  over.  During  the  li£e 
and  also  after  the  death  of  B.,  part  of  theoe 
minerals  were  won  by  instroke  by  the  ownezs 
of  the  adjoining  mines,  who  had  trespassed 
innocently  and  paid  compensation  moneys  for 
so  doing : — Held,  that  the  moneys  paid  in  respect 
of  the  minerals  so  won  during  the  respective 
lives  of  B.  and  the  defendant,  belonged  to  the 
estate  of  B.  and  to  the  defendant  respectively. 
BarringtoHy  In  re,  Oamlen  v.  Lyon,  56  L.  J.,  Ch. 
176  J  33  Ch.  D.  523  ;  55  L.  T.  87  ;  85  W.  R.  164. 

Prospeetlvo  Bamagei.]— When  injury  has  been 
occasioned  to  land  and  buildings  by  mining 
operations  under  the  land  of  an  adjoining  owner, 
the  plaintiff  is  entitled  to  recover,  in  an  action 
founded  upon  such  injury,  compensation,  not 
only  for  the  damage  that  has  actually  occurred 
at  the  time  of  action  brought,  but  also  for  the 
prospective  damage  resulting  from  the  defen- 
dant s  act.  As  the  cause  of  action  was  complete 
at  the  moment  that  the  first  damage  accrued  to 
him,  the  plaintiff  must  recover  once  for  all  in 
one  and  the  same  action  for  all  damage  past, 
present  and  future,  i^esulting  from  that  one 
cause  of  action — for  the  reason  that  no  occur- 
rence of  damage  subsequently,  as  the  result  of 
the  original  act  of  the  defendant,  would  give  a 
fresh  cause  of  action.  Lamb  v.  Walker,  47  L.  J., 
Q.  B.  451 ;  3  Q.  B.  D.  389 ;  38  L.  T.  643 ;  26 
W.  R.  775. 

There  being  no  abstract  right  to  the  support 
of  the  adjacent  land,  the  act  of  the  excavating 
owner  is  only  tortious  when  it  produces  and  to 
the  extent  to  which  it  produces  actual  damage. 
On  the  one  hand,  therefore,  the  defendant  is  not 
liable  for  damage  which  has  not  occurred,  and 
which  never  may  occur,  and  on  the  other,  each 
fresh  interference  with  the  enjoyment  of  property, 
on  the  occurrence  of  subsequent  damage,  is  a 
wrong  done,  and  creates  a  further  cause  of  action, 
of  which  the  plaintiff  can  avail  himself.    lb. 

Case  in  which  compensation  for  damage  done 
to  an  estate  was  awarded  once  for  all,  so  as  to 
take  away  any  right  of  action  for  subsequent 
damage  against  the  defendants,  who  were  held 
to  be  not  i^Tongdoers,  but  persons  exercising 
their  rights  of  mining  operations  over  the  land  of 
the  pla&itiff,  subjecting  to  paying  compensation 
for  the  permanent  injury  thereby  occasioned  to 
the  said  estate.  Oreat  Laxey  Mining  Co,  y. 
Clague,  4  App.  Cas.  115  ;  27  W.  R.  417— P.  C. 

Bight  of  InspeetioiL  of  A^oining  mao.] — 

See  PRAOTICE  (llfBPECTION  OF  PBOPERTY). 

Compensation  Konoyi — ^Intorott— Lapoe  of 
Timo.]— By  a  decree  made  in  1871,  the 
defendants  were  declared  liable  in  respect  of 
coal  wrongfully  removed  by  them  from  under 
the  land  of  the  plaintiffs,  and  an  inquiry  was 
directed  as  to  the  quantity  and  value  of  the  coal 
so  taken.    After  the  decree  the  defendants  died. 
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and  the  inquiry  was  oontinned  against  their 
representatives.  In  1889  the  official  referee 
reported  the  value  of  the  minerals  taken.  In 
1890,  on  the  farther  consideration  of  the  action, 
the  plaintiffs  claimed  to  be  entitled  to  interest 
on  the  amount  so  found  : — Held,  first,  that  the 
action  was  not  an  action  for  trover  or  trespass 
de  bonis  asportatis,  and  that  interest  could  not 
be  claimed  under  s.  29  of  3  A:  4  Will.  4,  a  42  ; 
secondly,  that  assuming  interest  might  have 
been  awarded  by  the  decree  on  the  theory  that 
ihis  was  an  equitable  action  to  compel  a  wrong- 
doer to  account  for  benefits  accruing  to  his 
estate  by  reason  of  his  wrongful  act,  the  plain- 
tifb'  claim  was  barred  by  lapse  of  time.  Phillips 
y,IIomfray,  61  L.  J.,Ch.  210 ;  [1892]  1  Ch.  466  ; 
66  L.  T.  657— C.  A. 

Trovtr  for  Minerali  sbstraeted— SYidenoe.^ — 
In  trover  for  copper  ore  raised  under  the  plain- 
tifTs  land,  the  presumption  that  the  right  to  the 
minerals  accompanied  the  fee  simple  of  the  land 
may  be  rebutted  by  the  absence  of  enjo3rment  of 
the  minerals  by  the  plaintiff,  and  the  user  by 
persons  not  the  owners  of  the  soil  Jlowe  v. 
Chenfel,  R.  &  M.  896 ;  27  B.  B.  761. 

Where,  in  trover  for  copper  bre,  it  was  proved 
that  the  plaintiff  was  in  possession  of  land,  in 
which  he  had  sunk  a  shaft  and  raised  the  ore  m 
question,  and  the  same  witness  on  cross-examina- 
tion proved  that  ore  was  taken  away  by  a  person 
who  had  a  shaft  in  an  adjoining  close,  and  who 
was  getting  the  same  lode  of  copper  ore  under 
the  plaintiffs  land  when  he  sunk  his  shaft : — Held, 
that  this  was  prim&  fiacie  evidence  of  the  plain- 
tiff*s  title  to  the  ore,  which  must  be  left  to  the  jury. 
Bou^  V.  Brenton,  8  B.  &  C.  737  ;  3  M.  &  By.  138. 

The  plaintiffs  were  lessees,  under  certain  persons 
called  the  lords  of  Mold,  of  all  mines  and  minerals 
under  a  large  tract  of  waste  land  called  Mold 
mountain.  In  trover,  for  ore  wrongfully  extracted 
by  the  defendants  from  a  spot  which  the  plain- 
tiffs alleged  to  be  part  of  Mold  mountain  : — Held, 
that  it  was  not  necessary  for  the  plaintiffs  to 
prove  the  title  or  seisin  of  their  lessors;  but 
that  it  was  enough  for  them,  as  against  the 
defendants,  who  were  wrongdoers,  to  show  a 
possession  and  an  enjoyment  by  themselves 
under  the  lease  ;  and  that,  for  this  purpose,  acts 
of  ownership  exercised  by  the  plaintiffs,  by 
working  mines  on  other  parts  of  the  mountain, 
were  evidence  of  their  right  under  the  spot  in 
question,  being  part  of  the  waste.  Taylor  v. 
Parry y  I  Scott  (K.R.)  676  ;  1  Man.  &  G.  604  ;  9 
L.  J.,  C.  P.  298  ;  4  Jur.  967. 

I^Jiuiiotioii — B%ht  to.] — Injunction  granted 
vdiere  defendant,  having  begun  to  work  mine  in  his 
own  land,  continued  it  into  plaintiff*s.  MUchell 
V.  Dart,  6  Ves.  147. 

The  court  will  not  by  injunction  restrain  the 
working  of  mines,  permitted  during  eight  years, 
without  directing  an  action.  Field  v.  Beaumont, 
1  Swan.  208. 

An  injunction  to  restrain  the  working  of  a 
quarry  was  granted  as  against  a  defendant 
claiming  under  a  lease,  and  not  denving  the  fact 
of  his  having  worked,  although  the  plaintiff's 
evidence  did  not  distinctly  prove  the  defendant's 
participation.  Bdl  v.  WiUon,  34  L.  J.,  Ch.  572  ; 
12  L.  T.  529  ;  13  W.  B.  708. 

An  injunction  at  the  suit  of  a  reversioner  to 
restrain  from  quarrying,  where  a  parol  licence 
was  granted  by  his  lessee,  and  acts  done  on  the 
&ith  of  it,  and  the  grantee  was  not  a  party  to 


the  suit,  was  refused  with  costs.  Donegal 
QMarquis)  v.  CoitMrj  16  W.  B.  888. 

If  a  person  only  threatens  to  open  mines, 
plaintiff  may  come  into  court  to  restrain  him 
from  doing  it.     Gibion  v.  Smith,  2  Atk.  182. 

An  injunction  to  restrain  the  working  of 
valuable  mines  refused  under  the  circumstances, 
on  condition  of  the  defendants  making  certain 
admissions  for  the  purpose  of  enabling  the 
plaintiff  to  bring  an  action,  although  there  was 
reason  to  apprehend  that  if  the  wor^ngwas  con- 
tinued the  plaintiff^s  houses  upon  the  surface 
would  be  totally  destroyed  or  irreparabl}' 
damaged  before  the  legal  right  could  be  aecidcd. 
mkon  V.  ChanvUle  (^rZ),  Cr.  A  Ph.  283 ;  11 
L.  J.,  Ch.  388  ;  4  Beav.  130. 

By  a  deed  executed  in  1799,  the  lord  of  a 
manor  granted  copyholds  in  fee,  reserving  all 
mines  and  minerals  within  and  under  the 
premises,  with  full  liberty  of  ingress,  egress 
and  regress  to  and  for  the  grantor,  his  heirs  and 
assigns,  to  dig  and  searctu  for,  and  to  take,  use 
and  work  the  excepted  mines  and  minerals.  The 
lord  of  the  manor  granted  a  licence  to  certain 
persons  to  get  china  clay  under  the  premises 
comprised  in  the  deed  of  1799,  and  under  the 
adjoining  waste  land,  and  the  licensees  had 
entered  on  the  premises,  but  the  grantor  asserte<l 
that  they  had  done  so  by  mistake,  and  that 
neither  he  nor  they  had  any  present  intention  of 
getting  china  clay  on  the  premises,  though  he 
claim^  to  be  entitled  to  do  so : — Held,  that  this 
was  such  a  threat  as  to  empower  the  court  to 
grant  an  injunction  to  restrain  the  grantor  and 
his  licensees  from  getting  china  day  from  the 
the  premises  comprised  in  the  deed  of  grant 
Hfwt  V.  Gill,  41  L.  J.,  Ch.  761  ;  L.  B.  7  Ch.  699  ; 
27  L.  T.  291  ;  20  W.  B.  967. 

Tipping  XiniBg  Spoil — ^Laad — Oontinnoui 
User — Keasnro  of  Damages.] — In  assessing 
damages  for  trespass  by  tipping  mining  spoil  for 
eight  years  on  another*s  land,  the  value  of  the 
land  to  the  wrongdoer  for  the  purposes  for  which 
it  was  used  by  him  must  be  taken  into  considera- 
tion. The  principle  of  the  way-leave  cases, 
Jegon  v.  Virian  (40  L.  J.,  Ch.  389  ;  L.  B.  6  Ch. 
742)1  and  Phillips  v.  ffom/ray  (L.  B.  6  Cb.  770), 
that  a  trespasser  shall  not  be  allowed  to  use 
another  person^s  land  without  paying  for  it, 
applied  on  the  ground  that  the  trespasser,  besides 
injuring  the  land,  had  also  had  the  use  of  it. 
Whitwham  v.  Westminster  Brymho  Coal  and 
Coke  Co.,  65  L.  J.,  Ch.  741 ;  [1896]  2  Ch.  638  ; 
74  L.  T.  804  ;  44  W.  B.  698—0.  A. 

4.  Undeb  Canals,  Watebooubses,  &o. 

Bight  of  Support — Statutory  Powers— Snb- 
jaoont  Minerals  —  Oomponiation.]  —  Ordinarily, 
where  land  is  granted  by  private  grant  for  the 
construction  of  specific  works,  the  grant,  in  the 
absence  of  a  contrary  intention  appearing  on  the 
face  of  it,  carries  by  implication  the  right  of 
reasonable  and  necessary  support  for  the  works 
to  be  constructed.  The  same  principle  applies 
to  titles  and  rights  created  by  act  of  parliament, 
and,  where  an  express  statutory  right  is  given  to 
make  and  maintain  a  thing  necessarily  requiring 
support,  the  right  to  necessary  support  is,  in  the 
absence  of  a  context  pointing  to  the  contran*, 
implied  to  accompany  the  right  to  make  and 
maintain  the  thing  requiring  support ;  and,  in 
cases  whero  a  mode  of  compensation  is  providerl 
for   the  owners  of  the   lands  furnishing  such 
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«upport,  the  reasoBS  for  implying  that  such  right  of 
support  is  intended  by  the  act  are  overwhelming. 
X.  ^-  N.  W.  Jiy.Y.JScaju,  62  L.  J.,Ch.  1  ;  [1893] 
I  Ch.  16  ;  2  B.  120  ;  67  L.  T.  630 ;  41 W.  R.  149 
— C.A. 

Seonrity  of  Canal  and  XinM  —  Oompensation 
for  not  Working.]  —  By  a  section  of  an  act 
empowering  a  company  to  make  a  canal  it  was 
provided  that  nothing  therein  contained  should 
affect  the  right  of  any  owners  of  lands  to  the 
mines  and  minerals  under  the  lands  to  be  made 
use  of  for  the  canal,  and  that  it  should  be  lawful 
for  such  owners  to  work  such  mines  and  minerals, 
not  thereby  injuring,  prejudicing,  or  obstructing 
the  canal.  By  another  section  it  was  proYided 
that  if  the  owners  sho^ild  in  pursuing  such 
mines  work  near  or  under  the  canal  so  as  in 
the  opinion  of  the  canal  company  to  endanger 
or  damage  the  same,  or  in  the  opinion  of  the 
owners  of  the  mines  to  endanger  or  damage 
the  further  working. thereof,  it  should  be  lawful 
for  the  canal  company  to  treat  and  agree  with 
the  owners  for  all  such  minerals  as  might  be 
near  or  under  the  canal  as  should  be  thought 
proper  to  be  left  for  the  security  of  the  canal  or 
mines  ;  and  in  case  they  should  disagree  then  it 
should  be  lawful  for  certain  commissioners  at 
the  request  of  the  canal  company  or  of  such 
owners  to  summon  a  jury  to  assess  what  satisfac- 
tion such  owners  ought  to  receive  from  the  canal 
company ;  and  upon  payment  of  such  satisfac- 
tion such  owners  should  be  perpetually  restrained 
from  working  such  mines  within  the  limits  for 
which  satisfaction  should  by  the  jury  be  declared 
to  extend.  Owners  of  a  coal  mine  under  and  near 
the  canal  having  given  the  canal  company  notice 
that  they  were  going  to  work  the  coal,  the  com- 
pany declined  to  purchase  or  pay  compensation 
for  leaving  the  coal,  and  the  owners  then  worked 
the  coal,  and  thereby  damaged  the  canal.  The 
working  was  in  the  usual  mode,  without  negligence 
and  without  doing  unnecessary  damage  save  in 
not  leaving  sufScicnt  support : — Held,  that  the 
owners  of  the  mine  had  a  right  under  the  act  to 
initiate  proceedings  and  to  receive  satisfaction 
for  such  minerals  as  should  be  thought  proper  to 
be  left  for  the  security  of  the  canal  or  the  mine, 
but  were  liable  in  damages  for  working  the  mine 
to  the  injury  of  the  canaL  Dudley  CatuU  Co,  v. 
Oraxehrook  ( 1  B.  &  Ad.  69)  distinguished.  Crom- 
ftrrd  Canal  Co,  v.  CvtU  (5  Railw.  Cas.  442) 
approved.  Knowlcs  v.  LaTicanhire  and  Yorkshire 
By,,  59  L.  J.,  Q.  B.  39  ;  14  App.  Cas.  248  ;  61 
L.  T.  91  ;  54  J.  P.  103— H.  L.  (B.) 

Where  a  private  act  of  parliament,  authorising 
the  contraction  of  a  canaJ,  empowers  the  cauid 
company  to  give  notice  to  mine-owners  by  the 
side  of  the  canal  to  discontinue  working  adjacent 
minerals  if  the  continued  working  is  likely  to 
damage  the  canal,  and  empowers  the  mine-owners 
to  discontinue  working  if  they  consider  that 
damage  to  the  mines  will  probably  result  from 
further  working,  and  in  each  case  provides  for 
compensation  for  the  coal  unworked — ^but  there 
is  no  statutory  prohibition  against  working — ^the 
mine-owners  are  not  entitled  to  discontinue 
working  and  claim  compensation  on  the  ground 
that  some  injury  may  be  caused  to  the  canal  by 
such  working.  Cromford  Canal  Co,  v.  CutU  (b 
Railw.  Cas.  442),  and  Knowle»y.  Lancashire  and 
Yorkshire  Ry,  (14  App.  Cas.  248),  discussed  and 
distinguished : — Scmblc,  that  if  the  private  act 
imposed  a  prohibition  upon  working  the  mines  to 
the  danger  of  the  canal,  the  canal  company  could 


not  waive  it,  Cluimber  Colliery  Co.  v.  BoeMale 
Canal  Co,,  64  L.  J.,  Q.  B.  645  ;  [1895]  A.  0. 564  ; 
11  B.  264  ;  73  L.  T.  258— H.  L.  (E.) 

A  special  act  empowered  certain  persons  to 
make  a  canal,  the  mines  and  minerals  under  the 
lands  taken  being  reserved  to  the  owners,  with 
power  to  work  Biem  not  thereby  injuring  the 
canal ;  and  it  was  provided  that  if  the  owners 
in  working  any  mines  near  or  under  the  canal 
should  endanger  or  damage  it,  ti)c  canal  pro- 
prietors might  require  them  to  desist  on  making 
oompensation.  The  plaintiffs  were  owners  of 
mines  lying  under  the  canal,  and  also  under 
lands  adjacent  thereto : — Held,  that  so  far  as 
their  adjacent  mines  were  concerned,  and  not- 
withstanding that  they  were  also  owners  of 
subjacent  mines,  the  plaintiffs  were  under  no 
statutory  liability  towards  the  canal  proprietors 
not  to  damage  or  endanger  the  canal,  and  con- 
sequently that  they  had  no  corresponding  right 
to  claim  satisfaction  for  the  minerals  left.  Ktrw 
Moss  Colliery  Co.  v.  Manchester,  Sheffield  and 
UneolnshireRy,,  66  L.  J.,  Ch.381  ;  [1897]  1  Ch. 
725  ;  76  L.  T.  231 ;  45  W.  B.  493. 

Undertaking  by  Canal  Proprietors  not 


to  8ue.] — In  such  a  case,  if  the  canal  proprietors 
undertake  to  allow  the  owners  of  subjacent 
minerals  to  work  them,  and  not  to  sue  for  any 
damage  consequent  thereon  to  the  canal  (it  being 
admitted  that  such  damage  will  be  comparatively 
trifling,  and  will  not  interfere  with  the  naviga- 
tion), the  owners  are  not  entitled  to  have  it 
ascertained  what  portion  of  the  subjacent 
minerals  should  be  left,  and  what  compensation 
should  be  paid  therefor  by  the  canal  proprietors. 
Chamber  Colliery  Co,  v.  Rochdale  Canal  Co. 
(63  L.  J.,  Q.  B.  811 ;  64  Ih.  645  ;  [1894]  2  Q.  B. 
632  ;  [1895]  A.  C.  564)  followed.  Knowles  v. 
Lancashire  and  Yorkshire  Ry.  (59  L.  J.  Q.  B.  39  ; 
14  App.  Cas.  248)  considered.    Ih, 

Waterworks  —  Prospective  Prevention  of 
Working  through  Leakage— Compensation.] — 
Under  the  Waterworks  Clauses  Act,  1847  (10  & 
11  Vict.  c.  17),  compensation  for  the  prospective 
prevention  of  the  working  of  a  mine  by  reason 
of  leakage  from  a  reservoir  cannot  be  awarded 
at  any  time  before  the  working  has  approached 
the  limits  mentioned  in  s.  22.  HolUday  v.  Wake^ 
field  Corporation,  60  L.  J.,  Q.  B.  36*1 ;  [1891] 
A.  C.  81  ;  64  L.  T.  1  ;  40  W.  R.  129  ;  55  J.  P. 
325— H.  L.  (E.).    And  see  also  Water. 

Befnsal  to  Purohase — Liability  of  Owner  for 
Injury.] — ^A  canal  act  provided,  that  no  owner 
of  any  mines  should  carry  on  any  work  for  the 
getting  of  coal  or  minerals  within  twelve  yards 
from  the  canal,  or  any  reservoir  to  be  made  by 
the  company,  nor  should  any  coals  or  other 
minerals  be  got  under  any  part  of  the  canal,  or 
towing-paths  thereunto  belonging,  or  any  such 
reservoir,  or  any  land  or  ground  lying  within  the 
distance  of  twelve  yards  of  cither  side  of  the 
canal,  or  any  reservoir,  except  as  thereinafter 
mentioned,  without  the  consent  of  the  company. 
By  another  clause  it  was  provided,  that  when 
the  owner  of  any  coal  mine,  lying  under  the 
canal,  towing-paths,  reservoir,  &c.,  or  within 
the  distance  thereinbefore  limited,  should  be 
desirous  of  working  the  same,  then  such  owner 
should  give  notice  of  his  intention  to  the  com- 
pany, three  months  before  he  should  begin  to 
work  such  mines  lying  as  aforesaid  ;  and  upon 
the  receipt  of  such  notice,  it  should  be  lawful  for 
the  company  to  inspect  such  mines  in  order  to 
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determine  what  coal  or  other  minerals  might 
be  «ome  at  and  gotten  without  prejudice  to  the 
canal;  and  if  the  company  should  neglect  to 
inspect  such  mines  within  thirty  days  next  after 
the  receipt  of  such  notice,  then  the  owners  of 
such  mines  were  authorised  to  work  such  part 
of  the  said  mines  as  lay  under  the  canal,  or 
within  the  distance    aforesaid ;    and    if    upon 
inspection  the  company  should  refuse  to  permit 
the  owners  of  the  mines  to  work  such  part  of  the 
mines  lying  as  aforesaid,  or  any  part  thereof,  as 
they  might  have  come  to  and  gotten,  then  the 
company  should  within  three  calendar  months 
pay  the  owners  the  value  thereof.    By  another 
clause,  nothing  in  the   act  contained  was  to 
defeat  the  right  of  any  owner  of  lands  or  grounds 
in,  upon,  or  through  which  the  canal  should  be 
made,  to  the  mines  lying  within  or  under  the 
lands  or  grounds  to  be  set  out  or  made  use  of  for 
such  canal,  but  all  such  mines  were  reserved 
to  such  owners  respectively  ;  and  it  should  be 
lawful  to  such  owners,  subject  to  the  conditions 
therein    contained,   to    work   aU    such    mines, 
provided  that  in  working  such  mines  no  injury 
was  done  to  the  navigation : — Held,  that  this 
proviso  was  to  be  construed  with  some  qualifi- 
cations, viz.,  either  as  importing  that  the  party 
working  the  mines  was  to  do  no  unnecessary 
damage  to  the  navigation,  or  no  extraordinary 
damage  by  working  the  mines  out  of  the  usual 
mode ;  and,  therefore,  where  notice  had  been 
given  by  the  lessee  of  a  coal  mine  of  his  intention 
to  work  the  same  under  a  reservoir  belonging  to 
the  canal  company,  and   the   latter  had   not 
purchased  his  right  within  the  time  limited  by 
the  act,  that  the  lessee  was  entitled  to  work  the 
mine  under  such    reservoir  in  the  usual  and 
ordinary  mode ;  and  the  reservoir  having  been 
damaged  by  reason   of  such  working  by  the 
lessee,  that  no  action  was  maintainable  by  the 
company  against  him  for  such  damage,    jfudtey 
CafuU  Co.  V.  Orazehrook^  I  B.  &  Ad.  69  ;  8  L.  J. 
(O.S.)  K.  B.  361. 

An  act  provided  that  the  canal  company 
should  not  be  entitled,  on  purchasing  lands  for 
making  a  canal,  to  any  coal  mines  under  the 
same,  but  that  such  mines  should  belong  to  the 
same  persons  as  would  have  been  entitled  to 
them  if  the  act  had  not  been  made;  but  it 
required  the  owners  to  give  notice  to  the  com- 
pany of  their  intention  to  work  the  mines 
within  ten  yards  of  the  canal,  and  that  the 
company  might  inspect  the  mines,  and  might 
stop  the  further  working  of  them,  on  paying 
compensation  to  the  owners : — Held,  that  the 
right  of  the  owners  to  work  within  the  ten  yards 
was  left  as  before  the  act,  if,  after  notice  given 
by  them  to  the  company,  the  latter  did  not 
purchase  out  their  rights ;  and  that  the  canal 
being  damaged  by  the  nearer  approach  of  the 
mine  after  such  notice  and  non-purchase,  no 
action  lay  against  the  coal-owner  for  such  injury, 
which  happened  by  the  default  of  the  company 
in  not  purchasing.  Aliter,  where  the  house  of 
one  claiming  under  a  grant  from  the  owner  of 
the  soil  was  undermined.  Wyrley  and  Esgington 
Canal  v.  Bradley,  7  East,  368  ;  8  B.  R.  642.  And 
see  Hex  v.  BirmlngJtam  Canal  Co.,  2  B.&;  Aid.  570, 

By  a  canal  act  it  was  provided  that  no  owner 
of  any  mine  should  work  the  same  under  the 
reservoir  of  the  canal  company,  except  as  therein 
mentioned,  without  the  consent  of  the  company  ; 
and  1  hat  when  the  owner  of  any  mine  under  the 
canal  works  should  be  desirous  of  working  the 
same,  such  owner  should  give  notice  in  writing 


of  such  his  intention  to  the  company  befoi-c 
beginning  to  work;  that  the  company  might 
then  inspect  such  mine,  and  upon  failure  or 
neglect  of  the  company  so  to  inspect  within 
thirty  days  after  such  notice,  the  owner  of  such 
mine  might  work  and  get  such  part  of  the  mines 
as  lay  under  the  canal  and  works ;  and  that  if 
upon  such  inspection  the  company  should  refuse 
to  permit  the  owner  of  the  mines  to  work  such 
part  of  the  mine,  the  company  should,  within 
three  calendar  months  after  such  refusal,  pur- 
chase the  same.  And  nothing  therein  contained 
should  be  construed  to  prejudice  the  right  of  the 
lord  of  the  manor  or  waste,  or  any  owner  of  any 
ground  through  which  the  company's  woiks 
should  be  made,  to  the  mines  under  such  ground, 
such  lord  or  owner  being  thereby  empowered  to 
work  the  same,  subject  to  the  conditions  therein 
contained ;  provided  that  no  injury  were  done 
in  the  working  to  the  navigation : — Held,  tlmt 
this  last  proviso  was  not  to  be  construed  as 
rendering  futile  all  the  previous  provisions  of  the 
act ;  therefore,  where  an  owner  of  mines  had 
given  notice  of  his  intention  to  work  them,  and 
the  company  had  neglected  to  purchase  the 
mines  in  the  manner  prescribed  by  the  act  :— 
Held,  that  the  owner  of  mines  might  work  the 
same  under  the  company's  works,  and  the  com- 
pany's works  having  been  damaged  in  conse- 
quence of  such  working,  that  the  company  could 
not  maintain  an  action  against  the  mine-owner 
to  recover  compensation  for  such  damage.  Stour- 
bridge Canal  Co.  v.  Dudley  (Edrl),  30  L.  J., 
Q.  B.  108 ;  7  Jur.  (K.s.)  329 ;  3  L.  T.  449 ;  9- 
W.  R.  168— Ex.  Ch. 


liability  of  Company  for  Leakage.] — An 


action  was  brought  against  a  canal  company  hy 
the  owners  of  mines  lying  beneath  a  canal  for 
so  negligently  managing  the  canal  as  to  allow 
the  water  to  escape  from  it  and  flood  the  mines. 
The  canal  was  constructed  by  a  company  under 
the  provisions  of  a  local  act,  by  which  it 
was  enacted  that  if  any  proprietor  of  mines 
under  the  canal,  or  within  twelve  yards  of  either- 
side  of  it,  should  be  desirous  of  working  them,  he 
should  give  three  months'  notice  to  the  company, 
who,  if  they  failed  to  inspect  the  mines  within 
thirty  days,  should  be  considered  as  permitting 
them  to  be  worked  :  and  if,  on  inspection,  they 
refused  permission,  they  should  be  compelled  to- 
purchase  the  same.  There  was  a  proviso  in 
working  the  mines,  "  No  injury  be  done  to  the 
navigation,  anything  therein  contained  to  the- 
contraiy  notwithstanding."  By  the  compensa- 
tion clauses  of  the  act,  the  company,  in  making 
the  canal,  was  to  do  as  little  damage  as  possible, 
and  to  make  satisfaction  for  damage  sustained 
by  the  owners  of  the  lands,  tenements  or 
hereditaments  taken,  or  used  or  prejudiced  by 
the  execution  of  the  powers  of  the  act,  and 
compensation  was  made  payable  for  the  damage 
which  should  be  at  any  time  or  times  whatsoever 
sustained  by  the  owners  of  the  lands,  &c.,  by 
reason  of  making,  repairing,  or  maintaining  the 
canal,  or  by  flowing,  leaking  or  oozing  of  the 
water  over  or  through  the  banks  of  the  canid 
(if  complaint  were  made  within  six  months  of 
the  injury).  The  owners  of  the  mines  gave 
notice  of  their  intention  to  work  the  mines 
within  the  prescribed  distance  of  the  canal.  The 
company  did  not  inspect  the  mines,  and  refused 
to  purchase  them.  The  owners  proceeded  to 
work  the  mines,  the  canal  being  then  in  good 
order,  and  water-tight.    They  worked  the  mines  - 
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in  the  UBoal  manner,  witboat  which  they  could 
not  have  had  the  full  benefit  of  the  coal,  and  the 
effect  of  such  working  was  to  let  down  and  crack 
the  bed  of  the  canal,  and  to  allow  the  water  to 
flow  into  and  cause  damage  to  the  mines.  The 
company,  during  the  worldng  of  the  mines,  took 
all  proper  precautions  to  keep  the  canal  water- 
tight : — Held,  that  the  company  was  not  respon- 
sible for  the  damage  to  the  mines,  as  there  was 
no  proof  of  any  negligence  on  their  part,  or  of 
anything  done  in  excess  of  their  statutory  powers. 
Dunn  Y.  Birmingham  Canal  €k).,  42  L.  J.,  Q.  B. 
34  ;  L.  B.  8  Q.  B.  42  ;  27  L.  T.  683 ;  21  W.  B. 
266— Ex.  Ch. 

A  company  with  statutory  powers  suffered 
water  to  percolate  from  their  canal  into  an 
adjoining  mill,  and  cause  damage.  Such  perco* 
lation  arose  in  the  first  instance  from  a  subsidence 
of  the  land  caused  by  the  working  of  a  mine- 
owner  under  both  the  canal  and  the  mill,  and 
could  not  have  been  foreseen  or  prevented  by  the 
oompany  by  any  reasonable  means  at  any  reason- 
able cost ; — Held,  that  the  canal  company  were 
nevertheless  guilty  of  negligence,  in  not  making 
^ood  the  damage  when  it  occurred,  and  must  pay 
compensation  to  be  assessed  as  provided  by  the 
<;;anal  Act,  but  that  it  was  not  a  case  for  granting 
an  injunction  against  the  company  to  restrain 
the  percolation  of  water.  JUcmim  v.  Manrhester^ 
SiiqlHeld  and  Linrolnshire  Rtj,^  57  L.  J.,  Ch.  153 ; 
56  Ch.  D.  626  ;  57  L.  T.  194  ;  86  W.  B.  828. 

Company  preTenting  Working— Liniita.]^A 
canal  company  was  empowered  by  act  of  parlia- 
ment to  prevent  the  owners  of  land  adjoining  the 
•canal  from  working  the  mines  and  minerals 
within  ten  yards  of  it,  but  was  required  to  give 
■compensation  for  stopping  any  such  workings  : — 
Heki,  that  the  company  might  prohibit  the 
working  of  mines  beyond  the  ten  yards  if  in 
their  opinion  the  working  would  endanger  the 
canal,  but  that  they  must  compensate  the  owner 
for  stopping  mines  beyond  the  ten  yards.  Mid- 
land Ry.  V.  CheeUey,  36  L.  J.,  Ch.  380  ;  L.  B.  4 
Eq.  19  ;  16  L.  T.  260  ;  15  W.  B.  671. 

A  canal  act  provided  that  no  owner  of  mines 
should  carry  on  any  work  for  getting  such  mines 
under  any  tunnel,  or  within  twenty  yards  of  the 
same,  without  the  consent  of  the  company ;  and 
that  no  owner  of  any  mines  should,  without  such 
•consent,  carry  on  any  work  for  getting  coal  or 
mineral  within  twelve  yards  of  the  canal,  '*  except 
as  hereinafter  mentioned."  Then  f oUoweid  clauses 
which  provided  that  the  owner  of  mines  might, 
without  such  consent,  get  coal  and  minerals 
beyond  the  prescribed  limits,  and  that  the  com- 
pany might  enter  upon  lands  and  mines  for 
•discovering  the  distance  of  the  canal  from  the 
working  parts  of  such  mines,  and  that  if  any 
mine  sho^d  be  worked  contrary  to  the  act,  they 
might  use  all  necessary  means  for  making  the 
canal  safe.  By  a  subsequent  clause  it  was  pro- 
vided, that  when  the  owner  of  any  min^  lying 
under  the  canal,  or  within  the  limited  distance, 
'fihould  be  desirous  of  working  the  same,  he  should 
give  the  company  three  months  notice  of  his 
intention,  and  upon  the  receipt  of  such  notice  it 
•should  be  lawful  for  the  company  to  inspect  such 
mines  in  order  to  determine  what  materials  might 
be  gotten  without  prejudice  to  the  canal ;  and 
if  upon  inspection  the  company  should  refuse  to 
permit  the  owners  of  such  mines  to  work  them, 
then  the  company  should  within  three  months 
pay  te  the  owners  the  value  thereof.  Another 
^clause  provided  that  nothing  in  the  act  con- 


tained should  defeat  the  right  of  any  owner  of 
land  through  which  the  canid  should  be  madtf  to 
the  mines  under  the  land  used  for  the  canal,  and 
that  it  should  be  lawful  for  such  owner  to  work 
such  mines,  provided  that  no  injury  were  done 
to  the  navigation : — Held,  that  the  prohibition 
against  working  any  mine  within  twenty  yards 
of  a  tunnel  without  the  consent  of  the  company 
was  not  absolute,  but  subject  to  the  same  excep- 
tion as  working  within  twelve  yutls  of  the  canal, 
and  therefore  if  the  company  refused  to  permit 
the  owner  of  a  mine  to  work  it  within  twenty 
yards  of  a  tunnel,  they  were  bound  to  pay  him 
the  value  thereof.  Birmingham  Canal  Co.  ▼. 
Dudley  ^JSarl),  7  H.  &  N.  969  ;  9  Jur.  (N.B.)  24 
— Ex.Ch. 


Gomp«nfation.] — ^By  a  local  act,  tenants 


for  life  were  empowered  to  sell  lands  to  a  canal 
company  for  the  purposes  of  their  undertaking. 
It  was  provided  that  in  case  the  parties  should 
differ  as  to  the  amount  of  the  purchase-money, 
a  jury  should  assess  the  amount,  and  ascertain 
what  sum  should  be  paid  for  the  land,  and  also 
what  other  sums  should  be  paid  for  past  and 
future  damage.  The  mines  and  minerals  under 
the  lands  conveyed  were  reserved  to  the  owners, 
with  power  to  the  owners  to  get  them,  provided 
no  injury  should  be  done  to  the  canal  thereby. 
And  Uie  company  was  empowered  to  inspect  the 
mines,  and  to  compel  the  owners  to  desist  from 
working  so  as  to  injure  the  canal.  Under  the 
act  a  tenant  for  life  sold  lands  to  the  company, 
which  were  known  to  contain  coal,  though  at  the 
time  it  was  not  known  whether  the  coal  would 
be  gotten.  Some  years  afterwards  a  mine  was 
opened  for  the  purpose  of  getting  the  coal  under- 
lying the  canal.  The  company  restrained  the 
owners  of  the  mine  from  working  so  as  to 
endanger  the  canal : — Held,  that,  in  the  absence 
of  a  special  provision  in  the  act  to  that  effect,  the 
company  was  not  liable  to  make  any  compensation 
to  the  owners  of  the  coal  mine  for  the  loss  incurred 
by  them  by  reason  of  this  restriction  of  their 
powers  of  working  the  mine.  Beg.  v.  Aire  and 
Odder  Navigation  Ok,  30  L.  J.,  Q.  B.  337 ;  8 
Jur.  (N.8.)  115  ;  10  W.  B.  40. 


Amount    of  Compensation.]  —  A  canal 


company  was  authorised  by  their  act  of 
incorporation  to  require  the  workers  of  any 
mines  under  the  canal  to  leave  so  much  coal  on 
each  side  of  the  canal  as  they  might  require  for 
the  safety  of  it ;  and  the  company  were  to  make 
compensation,  to  be  assessed  (if  the  parties 
differed)  by  a  jury : — ^Held,  that  the  company 
were  bound  to  make  compensation,  not  only  for 
the  value  of  the  coal  in  the  bed,  but  also  for  the 
additional  profit  which  could  only  be  made  by 
getting  it.  And  a  bill  having  been  granted  to  a 
coal- worker  pending  the  purchase  of  part  by  the 
company,  he  also  was  entitled  to  compensation. 
Bamdey  Canal  Of.  v.  Twihell,  7  Beav.  19  ; 
13  L.  J.,  Ch.  434. 


Mode  of  Obtaining  Compensation.] — ^By 


an  act  a  company  was  empowered  to  take  lands 
for  the  purpose  of  its  navigation,  with  provision 
for  a  jury  to  ascertain  the  sums  to  be  paid  as 
purchase-money,  and  for  damage  in  carrying  the 
act  into  effect.  By  s.  170,  no  mine-owner  should 
work  any  mines  in  or  under  any  lands  within 
forty  yards  of  certain  tunnels  (by  which  the 
canal  passed  under  a  hill),  without  the  leave  of 
the  company;  and  by  a.  171,  if  the  company 
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instead  of  insisting  upon  having  the  full  forty 
yBida  left  unwoi-ked,  should  require  less  than 
thirty  yards  to  be  left,  then  the  mine-owner 
might  insist  on  having  a  greater  quantity,  not 
exceeding  thirty  yards,  left  unworked  for  his 
security :  and  the  question  in  dispute  as  to  such 
last-mentioned  quantity  was  to  be  tried,  settled 
and  determined  by  an  issue  at  law.  By  s.  172, 
whenever  any  mine  in  due  course  should  become 
workable  within  forty  yards  of  the  tunnels,  the 
mine-owner  should  give  notice  to  the  company, 
who,  thereupon  should  pay  him  (as  the  case  might 
be)  for  so  much  of  the  forty  yaids  as  they  should 
require  to  be  left  unworked  for  their  security, 
or  as  might  be  ascertained  by  the  issue  to  be 
necessary  to  be  left  unworked  for  his,  provided 
that  no  mines  should  in  any  case  be  worked 
under  the  tunnels.  But  whenever  any  such 
last-mentioned  mines  should  become  workable, 
satisfaction  should  be  made  by  the  company 
for  the  same,  such  satisfaction  to  be  settled  by 
an  issue  at  law.  Sect.  173  gave  the  mode  of 
trying  any  feigned  issue,  and  enacted,  that,  after 
trial  and  verdict,  the  court  should  give  judg- 
ment for  the  sum  of  money  awarded  by  the 
jury : — Held,  that  where  a  mine  had  become 
workable  within  forty  yards  of  the  tunnels,  and 
the  company  had  required  the  whole  forty  yards 
to  be  left  unworked  for  their  security,  the  owner 
of  the  mine  was  entitled  to  compensation  for 
the  forty  yards ;  but  that  the  only  remedy  to 
enforce  it  was  by  a  feigned  issue,  and  not  by  an 
action.  Fentan  v.  Trent  and  Mersey  Navigation 
Co.,  2  Railw.  Cas.  837  ;  9  M.  &  W.  203. 

A  canal  act  prohibited  any  proprietor  of  mines 
from  working  the  same  under  or  within  twenty 
yards  of  any  timnel,  and  directed  that  if  he 
should  be  desirous  of  so  working  the  same,  he 
was  to  give  notice  of  the  intention  to  the 
company  ;  and  if  they  refused  to  permit  him  to 
work  such  part  of  the  mines  as  he  might  have 
gotten,  they  were  to  pay  him  for  it  such  sum  as 
a  compensation  jury  should  assess.  The  lessees 
of  minerals  under  a  lease  covenanted  with  the 
lessors  to  work  the  mines,  and  raise  and  get  the 
coal  thereout,  imtil  the  whole  of  the  mines,  or  as 
great  a  quantity  as,  by  working,  could  be  gotten, 
should  be  worked  out,  "except  the  ribs  and 
pillars,  which  must  necessarily  or  which  the 
lessors  might  require  to  be  left."  The  lessees 
accordingly  gave  notice  of  their  intention  to 
work  the  mines  under  a  tunnel  of  the  company  ; 
on  which  the  company  gave  their  I'efusal,  and  a 
jury  assessed  a  sum  to  be  paid  by  the  company 
to  the  lessees  for  their  ceasing  to  work  such 
part  of  the  mines.  In  an  action  by  the  lessees 
Against  the  company  for  nonpayment  of  the 
assessed  sum,  the  company  pleaded  that  the 
mines  which  the  lessee  so  ceased  to  work  were 
a  rib  within  the  meaning  of  the  covenant  in  their 
lease,  and  that  the  lessors  did  require  the  coal 
to  be  left  by  the  lessees ;  also,  that  the  lessees 
did  not  cease  from  working  the  minerals  within 
twenty  yards  of  the  tunnel ;  also,  that  after 
refusal  by  the  company,  and  before  the  sum- 
moning of  a  jury,  the  lessees  abandoned  their 
notice,  and  did,  in  fact,  work  and  carry  away  a 
portion  of  the  coal  within  twenty  yards  : — ^Held, 
that  there  was  no  answer  to  the  action.  Stviftdell 
T.  Birmingham  Navigatio-n  Cb.,  9  0.  B.  (N.8.) 
241 ;  29  L.  J.,  C.  P.  364  ;  7  Jur.  (N.s.)  190. 

I^Jvriei  to  Wateroonriei.] — An  owner  of 
freehold  lands  and  his  lessee  will  be  restrained 
from  working  mines  under  a  watercourse  other- 


wise than  in  a  manner  not  likely  to  prevent  the 
plaintiff  from  enjoying  an  uninterrupted  flow  of 
water  to  his  works.  Elwell  v.  Crowlher,  31 
Beav.  163  ;  31  L.  J.,  Ch.  763  ;  8  Jur.  (N.s.)  1004  ; 
10  W.  B.  615. 

By  mining  operations,  the  defendant  had 
sunk  not  only  the  level  of  a  stream  supplying 
the  plaintiff's  mill,  but  also  that  of  the  aojoining 
land.  The  plaintiff  filed  a  bill  for  an  injunction  ; 
but  it  did  not  appear  that  there  had  been  any 
diminution  of  water  to  the  mill : — Held,  that  the 
bill  ought  not  to  be  dismissed ;  and,  on  the 
defendants  undertaking  not  to  work  the  minerals 
so  as  to  obstruct  the  water  and  the  supply 
thereof  along  the  watercoui'se,  it  was  retained, 
with  liberty  to  apply.  The  court,  however, 
intimated  that,  in  default  of  the  undertaking 
being  given,  an  injunction  would  be  granted. 
lb, 

5.  Under  Bailwatb. 
a.  Porohase  of  and  Ooznpensation  for. 

« ICnerali  "—Open  Workings.]—"  Minerals  '* 
in  ss.  77  &  78  of  the  Railways  Clauses  Act,  1845, 
includes  minerals  which  are  got  by  open  quarry- 
ing. Limestone  is  a  mineral  within  the  same 
sections.     Midland  Ry.  v.  Robinson^  infra. 

The  word  "mines"  in  s.  77  of  the  Railway's 
Clauses  Act,  1845,  includes  minerals,  whether 
got  by  underground  or  by  open  workings ;  and 
therefore  a  bed  of  clay,  on  which  the  railway 
had  been  made,  was  as  a  mine  excepted  out  of 
the  conveyance  of  the  land  to  the  railway 
company,  and  might,  unless  the  company  were 
willing  to  make  compensation  to  the  landowner, 
be  dug  and  worked  by  him.  Midland  Ry,  v. 
Havnchwood  Brick  and  Tile  Co,,  51 L.  J.,  Ch.  778 ; 
20  Ch.  D.  552 ;  46  L.  T.  301 ;  30  W.  R.  640. 

Clay  is  a  mineral  within  the  meaning  of  s.  77 
of  the  Railways  Clauses  Act,  1845,  Therefore 
a  railway  company  was  held  liable  to  the  owner 
of  land  taken  by  them  in  respect  of  day  for 
such  land  used  for  puddling  bridges,  which  day 
it  was  not  necessary  to  remove  in  the  construc- 
tion of  their  line.  Loosemore  v.  Tiverton  and 
XoHh  Deton  Ry,,  61  L.  J.,  Ch.  570  ;  22  Ch.  D. 

25  ;  47  L.  T.  151 ;  30  W.  R.  628. 

Whore  Land  Pnrchaoed.]  —  The  company 
having,  by  the  terms  of  its  purchase,  preduded 
the  owners  of  lands  from  working  mines  in  a  way 
injurious  to  their  property,  cannot,  in  the  absence 
of  statutory  provision  to  that  effect,  be  compelled 
to  purchase  those  minerals  of  the  owners.  North 
Eaitem  Ry.  v.  Crotland,  4  De  G.  F.  &  J.  550  ; 
1  N.  R.  72 ;  32  L.  J.,  Ch.  353 ;  7  L.  T.  765  ;  11 
W.  R.  83. 

Conotmetion  of  ■■.  6  and  78  of  Bailwayi  Claojof 
Aot.] — In  claims  for  compensation  for  not 
working  mines  adjoining  a  railway  and  railway 
works,  s.  6  and  s.  78  of  the  Railways  Clauses  Act, 
1845,  must  be  read  together.  Smith  v.  Q.  W.  Ry,, 
47  L.  J.,  Ch.  97  ;  3  App.  Cas.  165  ;  37  L.  T.  645 ; 

26  W.  R.  130— H.  L.  (E.) 

Sect.  6  gives  a  general  right  to  compensation 
to  "  owners  and  occupiers  of,  and  aU  other  parties 
interested  in,  lands  taken  or  injuriously  affected 
by  the  construction  "  of  the  railway.    Ih. 

In  s.  78  the  person  entitled  to  give  notice  to 
the  directors  of  a  railway  company  of  his  inten- 
tion, within  thirty  days,  to  work  a  mine,  is  the 
owner,  lessee  or  occupier,  who  has  the  right  and 
the  power  to  work  it.    The  directors  are  entitled 
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to  have  an  inspection  of  the  mine,  and  to  offer 
compensation  to  him  for  not  working,  which 
compensation  may  be  settled  as  therein  men- 
tioned. The  compensation  thus  settled  is  that 
to  which  he  is  individually  entitled,  according 
to  the  extent  of  his  interest.  If  the  lessee  is  the 
person  thus  giving  notice,  and  receiving  com- 
pensation, the  owner,  if  he  can  show  a  right  of 
his  own  beyond  that  of  his  lessee  who  has  been 
compensated,  is  also  entitled  to  compensation 
under  s.  6.  lb.  But  see  Dixon  v.  (iiledoH.ian 
^tf.,  infra. 

The  words  "  he "  and  "  his,"  in  two  of  the 
parts  of  s.  78,  refer  to  the  person  entitled  to 
compensation,  whether  owner,  lessee,  or  occupier. 
lb. 

The  word  "lands"  in  s.  6  includes  mines ;  and 
that  section,  in  regard  to  the  compensation 
thereby  provided,  is  to  be  read  with  reference  to 
the  Lands  Clauses  Act.    lb. 

Injunction  restraining  Working  after  Com- 
pensation.]— After  compensation  agreed  on,  and 
obtained  or  tendered,  a  perpetual  injunction  may 
be  granted  against  the  working  of  the  mines. 
H.  was  the  lessee  of  mines  under  a  railway, 
his  lease  being  of  sufficient  length  to  enable  him 
to  exhaust  the  coal ;  he  gave  the  company  notice 
of  his  intention  to  work  the  mines,  and  they 
gave  him  a  counter-notice  under  s.  78  of  the 
Railways  Clauses  Act,  1845,  and  made  compensa- 
tion as  provided  by  the  section.  Before  the 
expiration  of  his  term,  H.  surrendered  his  lease, 
and  S.  became  owner  of  the  mines  in  fee.  On  a 
bill  by  the  company  to  restrain  S.  from  working 
the  mines : — Held,  that  the  compaiiy,  by  com- 
pensating the  lessee,  became  the  owner  of  the 
mines,  and  was  entitled  to  a  perpetual  injunc- 
tion, but  that  S.  might  obtain  compensation  for 
any  injury  he  had  sustained  under  s.  6.  Smith 
V.  G.  W.  By,,  supra. 

ParchaM  by  Company  of  othor  Strata  besidei 
the  Snrfaoe  Boil — Compensation.] — The  pro- 
visions of  ss.  77 — 85  of  the  Railways  Clauses  Act, 
1845,  apply  to  every  case  where  a  railway  com- 
pany acquiring  land  leaves  untaken  any  portion 
of  the  mines  or  minerals  beneath  it ;  their 
operation  is  not  restricted  to  the  case  of  a 
purchase  of  the  surface  soil  only.  Where  a 
railway  company  serves  a  notice  to  treat  for  the 
compulsory  taking  of  land  including  mineral 
strata,  but  leaving  other  strata  to  the  original 
owner,  compensation  for  the  interference  with 
the  latter  cannot  be  awarded  in  the  arbitration 
under  the  notice  to  treat,  but  can  be  obtained 
only  under  the  provisions  and  subject  to  the 
conditions  of  ss.  77 — 83  of  the  Railways  Clauses 
Act.  Gerard  (^Lord)  and  L.  Sf  N,  W,  -By.,  In  re, 
64  L.  J.,  Q.  B.  260  ;  [1895t  1  Q.  B.  459 ;  14 
R.  201 ;  72  L.  T.  142  ;  43  W."R.  374— 0.  A. 

When  Kotiee  may  be  GiTon.] — An  owner  is 
not  justified  in  giving  a  notice  under  s.  78  unless 
he  has  a  bond,  fide  present  intention  to  work  the 
minerals,  but  it  is  immaterial  whether  he  intends 
to  work  them  himself  or  by  lessees  or  licensees. 
Midland  Ry.  v.  ItobinsoTi,  59  L.  J.,  Ch.  442 ;  15 
App.  Cas.  19  ;  62  L.  T.  194  ;  38  W.  R.  577  ;  54 
J.  P.  580— H.  L.  (E.) 

Though  a  mine-owner  may  give  notice  under 
ss.  77  to  79  of  the  Railways  Clauses  Act,  1845, 
of  his  intention  to  work  out  the  minerals  under 
a  railway,  the  railway  proprietors  are  not  bound 
♦o  any  fixed  period  after  that  notice  within 
^ch  they  must  give  a  counter-notice.    They 


can  stop  the  working  at  any  time  thereafter  that 
they  fear  danger  to  the  line,  by  a  notice  of  their 
willingness  to  pay  compensation  for  the  minerala 
they  desire  left  standing.  Dixon  v.  Caledonian 
Ry,,  5  App.  Cas.  820  ;  43  L.  T.  513 ;  29  W.  B. 
249  ;  45  J.  P.  105— H.  L.  (Sc) 

A.  and  B.  were  the  lessees  of  the  minerals, 
vis.,  limestone,  under  a  railway  passing  throug:h 
Caldwell.  They,  on  the  8th  of  July,  1878,  gave 
notice  in  terms  of  the  above  sections  to  the 
proprietors  of  the  railway  that  they  were  desirous 
of  working,  and  intended  to  work,  the  "  mines 
and  minerals  including  limestone "  lying  under 
the  railway.  The  proprietors  of  the  railway  did 
not,  before  the  expiration  of  thirty  days,  give 
notice  to  A.  and  B.  of  their  desire  to  have  such 
mines  and  minerals  left  unworked,  but  they 
did  give  such  notice  on  the  20th  of  February, 
1879,  offering  compensation  for  the  limestone 
unworked.  A.  and  B.  contended  that  the  notice 
of  the  20th  of  February,  1879,  was  too  late  to 
prevent  them  working  out  the  limestone ;  because 
such  notice  to  be  valid  was  required  to  be  given 
before  the  expiration  of  thirty  days  from  the 
date  of  their  notice  of  the  8th  of  July,  1878  : — 
Held,  that  the  notice  of  the  railway  proprietors 
was  valid.    lb. 

The  incidental  dictum  in  Smith  v.  Q,  W,  Ry, 
(3  App.  Cas.  182),  that  after  thirty  days  had 
expirea  the  time  had  passed  for  the  railway 
proprietors  to  give  a  counter-notice  is  no  judicial 
authority,  being  said  where  it  was  in  no  way 
material  for  the  decision,  and  where  the  point 
could  not  have  been  fully  argued,  no  counter- 
notice  having  been  given  in  that  case.    lb. 

Company  not  Pnxehaiing  —  Working  by 
Owner.] — If  the  owner  of  minerals  usually 
worked  by  open  quarrying  desires  to  work  them 
and  the  railway  company  does  not  purchase 
them,  he  may,  under  s.  79  of  the  Railways  Clauses 
Act,  1845,  enter  upon  and  break  np  the  surface 
of  the  land  of  the  railway  company  for  the  pur- 
pose of  winning  the  minerals,  even  though  the 
consequence  be  the  destruction  of  the  railway. 
Ruabon  Brick  and  Terra  CoUa  Co,y,  Q,  W.  Ry,, 
62  L.  J.,  Ch.  483  ;  [1893]  1  Ch.  427  ;  2  R.  237  ; 
68  L.  T.  110  ;  41  W.  R.  418— C.  A. 

A  railway  company  on  purchasing,  under  8  &  9 
Vict.  c.  20,  ss.  77 — 79,  land  for  the  purpose  of  the 
railway,  does  not  become  entitled  to  the  mines 
under  the  land  ;  the  owner  may  work  them  after 
notice  duly  given  ;  and  if,  after  such  notice,  the 
company,  though  desiring  to  prevent  the  working, 
does  not  give  compensation  for  the  minerals,  the 
owner  may  work  them  up  to  and  under  the  rail- 
way, working  them  in  a  proper  manner  and 
according  to  the  usual  manner  of  working  such 
mines  in  the  district.  6.  W,  Ry,  v.  Benniett,  36 
L.  J.,  Q.  B.  133  ;  L.  R.  2  H.  L.  27  ;  16  L.  T.  186  ; 
15  W.  R.  647.  S.  P.,  FUteher  v.  G.  W,  Ry,,  29 
L.  J.,  Ex.  253  ;  6  Jur.  (N A)  961  ;  2  L.  T.  803 ;  8 
W.  R.  501— Ex.  Ch. 

Claim  for  Compensation — ^Landa  Clauses  Aot.] 
— The  provisions  of  the  Lands  Clauses  Act,  1845, 
are  applicable  to  claims  for  compensation  made 
under  s.  78  of  the  Railways  Clauses  Act,  1845, 
but,  semble,  not  under  s.  81.  A  prerogative 
writ  of  mandamus  is  the  proper  remedy  for 
enforcing  the  taking  up  of  awards  made  under 
the  Lands  Clauses  Act.  Reg.  v.  Lamboum 
Valley  Ry.  (22  Q.  B.  D.  463)  distinguished. 
Reg.  V.  L.  4'  -^V.  W,  Ry.,  63  L.  J.,  Q.  B.  695  ; 
[1894]  2  Q.  B.  512  ;  10  R.  359  ;  58  J.  P.  719. 
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Itams  of  OompeiiMtlon.] — By  a.  81  of 

the  Bailways  Claases  Act,  1845,  a  rtdlwaj  com- 
pany shall  *^  from  time  to  time  pay  to  the  owner, 
lessee  or  occupier  of  mines  extending  so  as  to  lie 
on  both  sides  of  the  railway,  all  such  additional 
expenses  and  losses  as  shall  be  incomhl  by  snch 
owner,*'  by  reason  of  the  severance  of  the  surface 
land  or  of  the  continuous  working  of  the  mines 
being  interrupted,  or  by  reason  of  the  same  being 
worked  so  as  not  to  prejudice  the  railway  ;  and 
in  case  or  dispute  as  to  the  amount  of  "such 
losses  of  expenses,"  the  same  shall  be  settled  by 
arbitration  : — Held,  that  an  arbitrator  appointed 
to  assess  the  losses  or  expenses  sustained  and 
incurred  by  a  mine-owner  oy  reason  of  his  land 
being  sev^ed  and  the  working  of  his  mine  being 
interrupted,  rightly  included  in  his  award  items 
of  compensation  for  additional  losses  or  expenses 
not  then  actually  sustained  or  incurrea,  but 
which  would  necessarily  be  sustained  or  incurred 
in  working  the  mines  and  which  were  capable  of 
being  immediately  estimated  with  reasonable 
certaintr.  VHi^itehouse  y.  Wolverhanmton  and 
WaUaliRy.,  39  L.  J.,  Ex.  1 ;  L.  B.  6  Ex.  6  ;  21 
L.  T.  568  ;  18  W.  R.  147. 

Bond  giyen  before  Bntry  on  Laadi — ^Amount.] 
— The  compensation  in  respect  of  which  the 
bond  is  given  by  a  railway  company  under  s.  85 
of  the  Lands  Glauses  Act,  on  entering  upon  lands 
before  agreement,  does  not  include  compezisation 
for  minerals  under  ss.  78  and  81  of  the  Ilailways 
Glauses  Act,  1845.  Neath  and  Brecon  Ry.j  Em 
parte,  45  L.  J.,  Gh.  196  ;  2  Ch.  D.  201  ;  24  W.  R. 
367. 

A  railway  company,  being  desirous  of  entering 
upon  certain  lands  before  agreement,  made  the 
ubual  deposit  and  gave  the  usual  bond.  After- 
wards, by  an  agreement  in  writing  between  the 
company  and  kmdowner,  it  was  referred  to  an 
arbitrator  to  determine  the  purchase-money  for 
the  lands  taken  by  the  company  and  also  the 
**  compensation  for  any  damage  sustained  by  the 
landowner  by  reason  of  the  execution  of  their 
works,  and  which,  under  the  special  act,  the 
Lands  Glauses  Act,  or  the  Bailways  Glauses  Act, 
the  landowner  was  entitled  to  claim  against  the 
company  "  : — ^Held,  that  the  bond  did  not  include 
compensation  awarded  by  the  arbitrator  in 
respect  of  minerals  under  the  Bailways  Glauses 
Act,  ss.  78  and  81,  and  that  the  oompauy,  having 
paid  the  sum  awarded  as  the  purchase-money 
and  compensation  in  respect  of  ibe  lands  taken 
by  them,  had  performed  the  condition  of  the 
bond,  and  was  entitled  to  the  return  of  their 
deposit.    Ih, 

Vo  Conyeyanoo  of;  imleM  exproMly  Pur- 
ehasod.] — A  railway  company  oompulsorily  pur- 
chasing land  is  not  entitled  to  a  conveyance  of 
the  mines  and  minerals,  unless  they  have  been 
expressly  purchased,  even  where  the  land  has 
been  valued  and  taken  at  a  large  price  as  build- 
ing land.  Metropolitan  Dietrict  Ry,  and  Cotton^ s 
Trustees,  In  re,  46  L.  T.  103— G.  A. 

Where  Corporation  purohasot  Land.] — ^A  cor- 
poration served  the  usual  notice  on  a  landowner 
before  applying  to  parliament  for  power  to  take 
his  land.  The  act,  when  obtained,  gave  the 
corporation  power  to  take  more  of  his  land  than 
was  described  in  the  notice : — ^Held,  that  under 
the  circumstances  the  corporation  was  not  obliged 
to  take  the  mines  and  minerals  under  the  land 
taken  by  them.    Muddenfidd  Corporation  and 
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Jacomb,  In  re,  44  L.  J.,  Gh.  96 ;  L.  B.  10  Gh. 
92  ;  81  L.  T.  466 ;  23  W.  B.  100. 

Bnbfoqnent  Pnrohase  of  Xinorali  nndor 
Landi  previonily  aoquirod.] — ^A  railway  com- 
pany having  the  usual  power  to  purchase  lands 
under  its  special  act,  has,  by  virtue  of  s.  6  of  the 
Lands  Glauses  Act,  1845,  power  also  to  purchase 
the  minerals  under  those  lands  compulsorily  at 
any  time  before  the  expiration  of  the  time  limit^ 
for  the  exercise  of  its  compulsory  powers,  if  it 
should  deem  it  advisable.  That  power  is  not 
taken  away  by  the  77th  and  following  sections  of 
the  Railways  Glauses  Act,  1845,  which  are  for  the 
benefit,  not  of  the  mine-owner,  but  of  the  com- 
pany, and  only  exempt  the  company  from  the 
obligation  of  buying  the  minerals  at  once, 
together  with  the  surface  lands.  The  words 
"expressly  purchased"  in  s.  77  are  not  to  be 
confined  to  **  purchased  by  agreement.*'  There 
is  no  distinction  between  tae  severance  of  owner- 
ship vertically,  that  is,  of  the  surface  lands  from 
the  mines  boieath,  and  the  severance  of  owner- 
ship laterally  by  the  taking  by  successive  purchases 
of  surface  lands  from  the  same  landowner.  So 
a  railway  company  having  already  acquired  sur- 
face lands  may  subsequently  purohase  compul- 
sorily the  minerals  under  those  lands.  Errington 
V.  Metropolitan  IH^triet  Ry.,  51  L.  J.,  Gh.  305 ;  19 
Gh.  D.  559  ;  46  L.  T.  443  ;  30  W.  B.  663— G.  A. 

Compensation  Money — ^Apportionment — Ten- 
ant for  Life.] — ^A  tenant  for  life  without  impeach- 
ment of  waste  is  not  entitled  to  an  apportioned 
part  of  the  compensation  money  paid  into  court 
oy  a  railway  company  under  s.  69  of  the  Lands 
Glauses  Act,  1845,  in  respect  of  im worked  mines 
and  minerals  lying  under  or  adjacent  to  a 
railway,  constructed  on  land  conveyed  to  the 
company  by  the  tenant  for  life  under  s.  7  of  the 
act,  even  though  the  bulk  of  the  minerals  could 
have  be^i,  in  all  probability,  worked  out  during 
his  life.  Rithinson's  Settlement  Trusts,  In  re, 
60  L.  J.,  Gh.  776 ;  [1891]  3  Gh.  129 ;  65  L.  T. 
244  ;  39  W.  B.  632. 

Miuerals  were  devised  on  trust  for  B.  for  life 
with  remainder  on  trust  for  defendant  for  life 
without  impeachment  of  waste,  with  remainders 
over.  The  minerals  were  leased  by  the  testator. 
A  railway  passed  over  a  portion  of  the  lands 
under  which  they  lay,  and  after  the  death  of  B. 
the  lessee  gave  the  railway  company  notice  of  his 
desire  to  work  the  minerals  lying  under  and 
adjoining  a  portion  of  the  railway.  The  com- 
pany gave  a  counter-notice  that  these  minerals 
were  required  for  the  support  of  the  railway,  and 
ultimately  paid  compensation  money,  part  of 
which  was  apportioned  as  paid  in  respect  of 
the  lessor^s  interest : — Held,  that  as  the  minerals 
in  respect  of  which  the  compensation  money  had 
been  paid  were  not  of  such  extent  that  they 
could  not  possibly  have  been  got  during  the  life 
of  the  existing  tenant  for  life,  the  defendant,  as 
such  tenant  for  life,  was  entitled  to  such  appor- 
tioned part  of  the  compensation  money  under 
s.  74  of  the  Lands  Glauses  Act,  1 845.  Barrington, 
In  re,  OamUn  v.  Lyon,  56  L.  J.,  Gh.  175  ;  33  Gh. 
D.  528  ;  55  L.  T.  87  ;  35  W.  B.  164. 

b.  Working,  and  Bight  to  Support. 

Land  eonyeyod  to  Company  for  Pnrpoees  of 
Bailway.] — ^A  conveyance  of  land  to  a  railway 
company,  for  the  purposes  of  the  line,  gives  a 
right  by  implication  to  all  reasonable  subjacent 
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and  adjacent  support  connected  with  the  gnbject- 
matter  of  the  conyeyance,  and  therefore,  although 
in  the  conveyance  to  the  company  minerals  are 
reseryed,  the  grantor  is  not  entitled  to  work  them 
even  under  his  own  land,  in  any  manner  calcu- 
lated to  endanger  the  railway.  Caledonian  Ry, 
V.  Sprat,  2  Macq.  H.  L.  449  ;  2  Jur.  (N.8.)  623  ; 
4  W.  R.  659. 

In  a  grant  to  a  railway  company  for  the  pur- 
poses of  the  railway,  if  the  line  which  divides  the 
land  granted  from  the  land  retained  traverses  a 
quarry,  it  may  be  that  no  adjacent  support  is 
necessary,  and  that  the  grantor  may  dig  or  remove 
the  whole  contiguous  soil.    1  b. 

But  if  the  dividing  line  traverse  a  bog  or  bed 
of  sand,  it  will  be  incumbent  on  the  grantor  to 
leave  untouched  such  an  intervening  measure  of 
lateral  support  as  will  prevent  any  part  of  the 
land  granted  from  retreating.    lb. 

S.  had  in  1834  sold  to  a  railway  company  land 
over  which  the  railway  was  to  pass,  but  by  the 
same  deed  stipulated  in  these  terms — **  Reserving 
idways  to  me,  and  my  heirs  and  successors,  the 
whole  mines  and  minerals,  of  whatsoever  descrip- 
tion, within  the  lands  conveyed,  and  full  power 
and  liberty  to  us,  or  any  person  or  persons 
authorised  by  us,  to  search  for,  work,  win  and 
cany  away  the  same,  and  to  make  aqueducts, 
levels,"  &c.  Subsequently  several  acts  of  parlia- 
ment passed  giving  further  powers  to  the  company, 
and  providing  for  cases  of  aispute  with  the  landed 
proprietors  as  to  value  of  land  for  purchase, 
mines,  &c,  S.  continued  to  work  out  his  minerals 
until  August,  1848,  when  he  received  notice  from 
the  company  that  his  works  were  of  a  nature  to 
endanger  the  line.  A  suit  having  been  brought 
to  try  the  question,  and  judgment  given  : — Held, 
that  6.  by  his  conveyance  had  contracted  an 
implied  obligation  to  afford  to  the  land  so  con- 
veyed for  the  purpose  specified,  viz.  a  railway, 
all  necessary  adjacent  and  subjacent  support  by 
his  other  land,  underlying  or  contiguous  to  it. 
lb. 

Held,  also,  that  the  subsequent  acts  of  parlia- 
ment were  not  retrospective,  and  could  not 
alter  the  effect  of  the  previous  bargain  and  con- 
veyance,   lb. 

B.  gratuitously  granted  a  portion  of  his  land 
to  a  ndlway  company  for  the  purpose  of  forming 
a  line  of  railway  thereon,  with  a  reservation  to 
him  and  his  heirs  of  all  the  mines  and  mineraLs 
in  the  land  so  granted,  and  with  full  liberty  to 
dig,  search  for,  work  and  carry  away  the  same, 
80  as  the  same  be  done  without  entering  upon  or 
breaking  the  surface  of  the  land  thereby  granted : 
— Held,  that  the  company  was  entitled  to  the 
subjacent  and  adjacent  lateral  support  necessary 
for  the  maintenance  of  the  railway.  Caledonian 
Ry.  v.  Belhaven  QLord).  3  Macq.  H.  L.  56  ;  8 
Jur.  (N.S.)  573. 

A  conveyance  of  a  strip  of  land  was  made  to  a 
railway  company  in  1834  under  an  act  of  parlia- 
ment, which  provided,  that  all  coal  or  other 
mineral  should  be  deemed  to  be  excepted  out  of 
any  purchase  of  lands  by  the  company,  and 
might  be  worked  by  the  owners  and  lessees 
thereof,  so  that  no  damage  or  obstruction  be 
done  or  thereby  occur  to  or  in. such  railway  or 
other  works  ;  and  in  case  of  damage,  reparation 
was  to  be  made  by  the  owners  or  lessees.  And 
whenever  the  working  should  approach  within 
twenty  yards  of  any  masonry  or  building 
belonging  to  the  company,  notice  should  be 
given  to  it,  and  it  might  deliver  a  declaration 
requiring  the  minerals  under  such  masonry  or 


building  to  be  reserved  for  its  protection,  and 
in  that  case  it  should  purchase  the  same; 
and  in  case  it  should  not  deliver  sach  declara- 
tion, that  the  owners  or  lessees  might  work 
the  minerals  under  the  masonry  or  buildings, 
in  the  usual  and  ordinarr  manner  of  working 
mines,  doing  no  avoidable  damage.  The  land 
was  taken  for  the  purpose  of  building  thereoa 
a  bridge  of  great  weight,  which  was  subse- 
quently built  by  the  company.  At  the  time 
of  the  purchase  there  was  beneath  the  land, 
and  a  large  tract  of  adjoining  land  belonging  to 
the  vendor,  an  old  mine  which  had  been  acci- 
dentally flooded,  and  had  long  previously  been  full 
of  water.  In  1859,  a  lessee,  aeiiving  title  under 
the  vendor,  threatened  to  drain  the  mine  and 
renew  the  workings  : — ^Held,  that  in  addition  to 
the  special  protection  afforded  by  the  act  in 
respect  of  workings  within  twenty  yards'  distance 
of  any  masonry  or  building,  the  company  was 
entitled,  by  way  of  necessary  incident  to  the 
grant  of  the  lana,  to  such  lateral  support  from  the 
adjacent  land  of  the  vendor  not  situate  within 
the  twenty  yards  as  might  be  necessary  to  uphold 
the  bridge ;  and  that  the  lessee  was  properly 
restrained  from  working  minerals  under  the 
adjacent  land  not  the  property  of  the  company, 
and  not  within  the  limits  of  twenty  yards,  so  as 
to  affect  the  stability  of  the  bridge.  Elliot  v. 
North  Eattem  Ry.,  10  H.  L.  Gas.  333 :  2  N.  R. 
87  ;  32  L.  J.,  Ch.  402  ;  9  Jur.  (N.8.)  655  ;  8  L.  T. 
337 ;  11  W.  R.  604. 

Held,  also,  that  the  circumstance  that  the  con- 
veyance of  the  land  was  compulsory  and  not 
voluntary  could  not,  in  the  absence  of  any 
special  enactment,  affect  the  constraction  of  the 
conveyance,  nor  prevent  it  from  passing  to  the 
company  the  necessary  right  of  support  as  an 
ordinary  legal  incident.    lb. 

Held,  however,  that  although  the  water  might 
afford  additional  support  to  the  surface,  the  com- 
pany had  no  right  to  speculate  on  the  continuance 
of  such  an  accidental  circumstance,  and  that  the 
lessee  ought  not  to  be  restrained  from  withdraw- 
ing the  water  from  the  spaces  left  in  the  old 
workings,  if  such  effect  should  be  produced  by 
working  the  colliexy  in  a  proper  manner.    lb. 

In  cases  similar  to  the  foregoing,  it  being 
impracticable  to  define  beforehand  the  limits 
within  which  the  workings  ought  to  be  restrained, 
an  injunction  is  properly  expressed  in  general 
terms  against  working  so  as  to  produce  the 
particular  evil  apprehended.    lb. 

A  railway  company  is  entitled  to  the  vertical 
and  lateral  supports  of  the  adjoining  lands  of 
the  proprietor  from  whom  the  lands  or  easements 
required  for  the  railway  w^ere  purchased  :  and 
such  proprietor  is  not  at  liberty  to  work  the 
minerals  adjoining  the  railway  in  such  a  way  as 
to  cause  damage  to  it.  North  Eagtem  Ry.  v. 
CroMland,  4  De  G.  F.  Ac  J.  550  ;  1  N.  R.  72  ;  32 
L.  J.,  Ch.  353  ;  7  L.  T.  765  ;  11  W.  R.  83. 

In  1835  the  Leeds  Railway  Company,  consti- 
tuted under  an  act  which  excepted  mines  from 
land  purchased  and  allowed  the  landowners  to 
work  them  provided  they  did  no  damage  to  the 
railway,  bought  land  for  its  railway.  In  1836 
the  York  Bailway  Company  was  constituted 
under  an  act,  containing  provisions  as  to  mines 
similar  to  those  of  the  Bailways  Clauses  Act. 
Afterwards  the  York  company  purchased  the 
Leeds  railway  under  the  powers  of  an  act  of 
1844,  which  provided,  by  s.  4,  that  on  completion 
of  the  line  the  Leeds  act  should  be  repealed^ 
provided   that    the   repeal   should    not    affect 
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were  willing  to  make  compensation  for  the 
minerals  under  the  lines  of  railway,  and  arbi- 
trators were  appointed  to  assess  the  compensation. 
The  defendant  then  gave  the  company  notice 
that  he  intended  to  work  the  minerals  in  and 
nnder  the  triangular  piece  of  land,  and  for  that 
purpose  to  enter  upon  and  across  the  line  of  rail- 
way : — Held,  that  such  a  mode  of  working  would 
be  a  trespass,  and  that  the  defendant  must  be 
restrained  from  working  in  that  way,  but  that  he 
would  be  entitled  to  tunnel  under  tne  railway  in 
order  to  work  the  minerals  in  and  under  the 
trismgular  piece  of  land,  and  that  the  company 
must  compensate  him  for  the  extra  expense  of  so 
working.    lb, 

A  nulway  company  under  the  powers  of  a 
special  act  and.of  the  Eailways  Clauses  Act,  1845, 
Iraught  a  piece  of  land  on  part  of  which  tliey 
made  three  railways,  leaving  the  rest  of  the  liuid 
within  the  triangle  formed  by  the  railways,  except 
two  small  pieces  on  the  west  of  their  lines.  The 
landowner  from  whom  they  bought  owned  the 
adjoining  land  on  the  east.  This  he  afterwards 
sold,  but  acquired  a  right  of  way  over  it.  He 
had  also  bought  the  two  severed  pieces  on  the 
west.  The  conveyances  to  the  railway  company 
did  not  include  the  minerals  under  the  land : — 
Held,  that  as  under  the  special  act  and  under  s.  80 
of  the  Railways  Clauses  Act,  the  landowner  when 
he  sold  the  land  was  entitled  to  make  passages 
under  the  railway  from  his  land  on  the  east,  no 
right  of  way  over  the  railway  for  the  purpose  of 
working  the  minerals  would  be  impliea,  and  that 
he  had  not  now  such  right  of  way.  And  that, 
being  neither  "owner,  lessee,  nor  occupier"  of 
the  hind  to  the  east,  he  had  no  right,  under  s.  79 
of  the  Railways  Clauses  Act,  to  work  the  minerals 
under  the  land  within  the  triangle  by  means  of 
passages  under  the  railway ;  but  he  might  work 
the  minerals  from  the  pieces  of  land  on  the 
west,  and  under  s.  81  get  compensation  for 
extra  expenses.  Mdland  By,  v.  MUeSj  65 
L.  J.,  Ch.  745 ;  33  Ch.  D.  632 ;  65  L.  T.  428 ; 
35  W.  R.  76. 

Held,  also,  that  under  s.  79  of  the  Railways 
Clauses  Act  the  owner  of  the  minerals  might, 
having  lawfully  made  a  communication  with 
the  land  sold  to  the  railway  company,  work  the 
minerals  by  open  workings,  that  being  the  usual 
mode  of  working  such  minerals  in  &e  district 
where  the  same  were  situate.    lb. 


anything  done  under  the  act,  but  that  all  acts  done 
imder  it  should  remain  as  valid  as  if  there  had 
been  no  repeal.  The  9th  section  provided,  that 
aU  the  provisions  of  the  York  railway  act,  so 
far  as  they  were  not  repealed,  altered,  or  other- 
wise provided  for  by  the  act  of  1844,  or  by  any 
statute  should  apply  to  the  Leeds  railway  : — 
Held,  that  the  provisions  as  to  mines  in  the  York 
railway  act  were  not,  by  the  act  of  1844,  made 
applicable  to  the  Leeds  railway,  so  as  to  give 
the  owners  of  the  mines  under  the  lands  purchased 
by  the  Leeds  company  a  right  to  work  them  to 
the  injury  of  the  railway,  if  the  York  Railway 
Company  did  not  choose  to  purchase  them,  but 
that  the  unqualified  right  to  support,  which 
was  incident  to  the  grant  of  the  lands  for  the 
purposes  of  the  railway,  remained  unaffected. 
lb. 

The  company  cannot,  under  this  statutory 
purchase,  claim  the  benefit  of  the  right  of  an 
ordinary  purchaser  of  the  surface  to  subjacent 
and  adjacent  support,  the  statute  having  created 
A  specific  law  for  snch  matters,  by  which  alone 
the  rights  of  the  company  and  the  mine-owner 
are  rcjrulated.  G.  W,  By,  v.  Bennett^  36  L.  J., 
<3.  B.  133  ;  L.  R.  2  H.  L.  27 ;  16  L.  T.  186  ;  15 
W.  R.  647. 

User  of  Tunnel — Oraat  of.]— The  grant  to  a 
railway  company,  under  its  act  and  the  railway 
acts,  of  the  right  to  make,  maintain  and  use  a 
tunnel,  does  not  give  the  company  such  a  right 
to  support  to  its  tunnel  that  the  grantor,  acting 
duly  in  accordance  with  the  Railways  Clauses 
Act,  ss.  77,  78,  cannot  work  or  have  the  benefit 
of  mines  under  and  adjacent  to  the  tunnel. 
L.  4*  iV.  W,  By.  V.  Aohroyd,  31  L.  J.,  Ch.  588  ; 
8  Jur.  (N.S.)  911 ;  6  L.  T.  124  ;  10  W.  R.  367. 

Taimelliiig  under  Railway — Compensation.] 
— Sect.  80  of  the  Railways  Clauses  Consolidation 
Act,  1845,  applies  to  minerals  lying  more  than 
forty  yards  from  a  line  of  railway,  and  enables 
the  owner  of  minerals,  whose  access  to  them  is 
•cut  off,  by  reason  of  a  railway  company  having 
purchased  from  him  the  minerals  lying  under 
their  line  of  railway  or  within  forty  yards  from 
it  to  tunnel  under  the  railway  for  the  purpose  of 
working  his  minerals  which  are  on  the  other  side 
of  it  And  this  power  extends,  not  only  to 
minerals  in  the  ordinary  sense  of  the  word,  bat 
also  to  such  a  substance  as  clay,  which  is  usually 
worked  ^m  the  sar&ce.  And  by  s.  81  the 
mineral  owner  is  entitled  to  be  compensated  by 
the  company  for  any  additional  expense  caused 
by  his  having  to  work  the  minerals  in  this  way. 
Midland  By.  v.  HUes,  66  L.  J.,  Ch.  261 ;  30 
Ch.  D.  634  ;  53  L.  T.  381 ;  34  W.  R.  136. 

The  defendant  was  the  owner  of  the  minerals 
lying  in  and  under  a  triangular  piece  of  land, 
which  was  completely  surrounded  by  three  lines 
of  railway  belonging  to  the  plaintiffs,  and  also  of 
the  minerals  lying  under  certain  portions  of  those 
three  lines.  The  company  had  purchased  the 
surface  of  the  triangular  piece  of  land,  and  also 
the  surface  of  the  land  on  which  those  parts  of 
the  three  lines  were  constructed.  The  minerals 
in  and  under  the  lands  so  purchased  were  not  in 
the  first  instance  purchased  by  the  company. 
The  defendant,  in  April,  1885,  gave  the  company 
notice,  under  s.  78  of  the  Railways  Clauses  Act, 
1845,  of  his  intention  to  work  the  minerals 
belonging  to  him  in  and  under  the  triangular 
piece  of  &nd,  and  also  under  the  lines  of  railway. 
The  company  gave  the  defendant  notice  that  they 


Flooding — ^Liability  of  Company.]— A  railway 
compsmy  is  responsible  for  injuries  sustained  by 
reason  of  water  escaping  from  a  stream  in  flood 
time,  or  collected  from  rain  falling  on  the  rail- 
way, and  flowing  along  a  cutting  of  the  railway 
and  percolating  through  the  substratum  into 
mines  beneath,  although  such  mines  had  not  been 
worked  at  the  time  of  the  formation  of  the  rail- 
way. BagnaU  v.  L.  ^  N.  W,  By.,  1  H.  &  C. 
544  ;  31  L.  J.,  Ex.  480 ;  9  Jur.  (N.S.)  254 ;  9 
L.  T.  419  ;  10  W.  R.  802— Ex.  Ch. 


V.  CUSTOMS    AND    PRESCRIPTION. 

To  Work  Mines  to  Injnry  of  House  Property.] 
— In  an  action  for  working  mines  under  ground 
near  to  a  house,  so  that  the  house  was  injured, 
and  in  danger  of  falling  for  want  of  support,  the 
defendant  claimed,  as  lessee  of  the  manor  in 
which  the  house  was  situate,  and  of  the  mines 
therein,  a  prescriptive  right  to  work  the  mines 
under  any  houses  parcel  of  the  manor,  paying  to 
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have  had  and  enjoyed  the  same  in  case  the  act 
had  not  been  passed,  and  that  without  making 
or  paying  any  satisfaction  for  so  doing ;  and  that 
it  was  farther  provided  by  the  act  that  oompen^ 
sation  for  damage  caused  to  any  person's  allotment 
by  such  working  of  the  mines  should  be  assessed 
by  a  justice  of  the  peace,  and  should,  when  w> 
assessed,  be  paid  by  the  occupiers  of  the  other 
allotments  in  the  same  township  : — Held,  that 
the  defence  was  good,  on  the  ground  that, 
whether  any  valid  custom  such  as  aUeged  existed 
previously  to  the  act  or  not,  the  act  expressly 
gave  to  the  lord  of  the  manor  and  his  assigns  the 
right  to  let  down  the  surface  by  mining  without 
making  any  compensation.  Beckett  v.  Bradley 
(31  L.  J.,  Q.  B.  65)  not  foUowed.  6HU  v. 
Bickltuan,  49  L.  J.,  Q.  B.  262;  5  Q.  B.  D. 
159  ;  42  L.  T.  610  ;  28  W.  R.  415  ;  44  J.  V. 
587. 

Semble,  that  there  may  be  a  valid  claim  by- 
custom,  or  prescription  in  a  manor,  for  the  lord 
or  his  licensees  to  work  mines  so  as  to  destroy 
the  tenants'  surface.  WaJwJield  v.  Buechug'h 
(Duke),  89  L.  J.,  Ch.  441  ;  L.  B.  4  H.  L.  377 ; 
28  L.  T.  102. 

To  a  declaration  by  a  reversioner  of  land, 
alleging  that  the  defendant  dug  and  excavatal 
stone  and  sand,  and  converted  the  same  to  his 
own  use,  and  made  holes  and  excavations  in  the 
land,  and  erected  mounds  of  earth  and  rubbish, 
so  as  permanently  to  alter,  damage,  injure  and 
spoil  the  surface  of  the  land,  he  pleaded  that  R. 
was  seised  in  fee  of  the  mines  and  stone  withiiik 
certain  parts  of  a  lordship,  and  that  B.  and  all 
whose  estate  he  had,  and  his  and  their  tenants, 
from  time  immemorial  had  been  used  and  accus- 
tomed of  right,  as  often  as  it  might  be  necessary 
for  the  purpose  of  effectually  workixig  the  quarries, 
to  ent^  upon  the  waste  ;iands  within  the  part 
of  the  lordship  within  which  the  quarries  were 
situate,  and  to  dig  through  the  same  to  the- 
quarries,  and  to  raise  the  stone  and  carry  away 
the  same,  doing  no  more  than  necessary  for  the 
purpose  aforesaid.  The  plea  aUeged  a  demise  by 
B.  to  the  defendant  of  a  quarry  of  stone  under 
the  lands,  and  justified  the  acts  complained  of 
in  exercise  of  the  right.  The  defendant  als» 
pleaded  statutory  prescriptive  pleas,  under  the 
2  &  3  Will.  4,  c.  71,  alleging  the  enjoyment  of 
the  right  for  forty  and  twenty  years : — Held, 
that  the  pleas  were  good,  for  the  right  was  not 
unreasonable,  and  might  have  originated  in  grants 
Jlttgeri  r,  Taylor,  1  H.  &  N.  706 ;  26  L.  J.,  Ex, 
203. 

1Tf«r  of  Btream.] — ^The  privilege  of  washing 
away  sand,  stone  and  rubble,  dislodged  in  the 
necessary  working  of  a  tin  mine,  and  of  having 
the  same  sent  down  a  natural  stream  running 
through  the  plaintiffs  land,  may  be  the  subject 
of  a  grant,  and  may  be  pleaded  as  a  prescriptive 
right,  under  the  2  &  3  Will.  4,  c.  71,  to  an  action 
charging  the  defendant  with  throwing  such  stone,, 
sand,  and  rubble  into  the  stream,  and  thereby 
filling  up  its  bed  within  the  plaintiffs  land,  and 
causing  the  water  to  fiow  over  it.  Such  privilege- 
may  fuso  be  well  pleaded  as  a  local  custom. 
Carlyon  v.  Loveringj  1  H.  &  N.  784 ;  26  L.  J., 
Ex.  251 ;  5  W.  R.  347. 

An  ancient  mine,  worked  from  a  remote  periofl 
by  tin-bounders,  imder  the  custom  of  Cornwall, 
had  from  time  immemorial  been  supplied  with 
water  by  a  stream  originally  artificial ;  and  when 
the  bounders  ceased  to  work  and  mine,  possessioxv 
thereof  was  taken  by  the  owners  of  the  minerals^. 


the  occupiers  of  the  surface  a  reasonable  compen- 
sation for  the  use  of  the  surface,  but  without 
making  compensation  on  any  other  account,  and 
jnstifi^  under  that  right : — Held,  first,  that  such 
a  prescription  was  bad.  as  being  unreasonable. 
JERUony.  Cfranville  (Earl),  D.  Ac  M.  614  ;  5  Q.  B. 
701 ;  13  L.  J.,  Q.  B.  193  ;  8  Jur.  310. 

Held,  secondly,  that  such  a  right  could  not 
exist  by  custom.    lb, 

To  Injury  of  SurfiuM.] — A  declaration 

stated  that  the  plaintiff  was  possessed  of  land, 
and  that  the  defendant  wrongfully  and  without 
leaving  i  sufficient  support,  worked  the  mines 
beneath  the  land,  by  reason  whereof  part  of  the 
land  fell  in  and  sunk.  Plea,  that  the  lord  of  a 
manor  being  seised  of  the  common  and  waste 
land,  parcel  of  the  manor,  and  of  the  coal  mines 
underneath,  and  certain  persons  being  entitled 
to  a  right  of  common  over  the  same,  an  act  was 
passed,  whereby  the  common  and  waste  land  was 
divided  and  allotted  amongst  the  persons  so 
entitled  to  rights  of  common,  but  reserving 
to  the  lord  all  original  rights  by  him  enjoyed 
in  respect  of  the  manor,  and  the  right  of 
working  all  mines  underneath  the  common 
and  waste  land,  together  with  convenient  and 
necessary  rights  of  way.  That  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  up 
to  the  time  of  the  act,  the  lord  for  the  time  being 
and  his  assigns  had  been  used  and  accustomed 
as  of  right  to  search  for,  win  and  work  the  coal 
mines  lying  and  being  under  the  commons,  with- 
out let  or  interruption,  and  without  leaving  any 
support  for  the  umds  in  and  under  whi(£  the 
mines  were  situate,  and  without  making  or  paying 
satisfaction  for  an  injury  caused  by  working  the 
mines,  and  that  the  mines  had  always  been  so 
worked  without  leaving  support ;  and  justified 
under  a  lease  granted  by  the  lord  of  the  manor  : 
—Held,  a  bad  plea.  BeokeUy.  Bradley,  1  B.  &  S. 
140  ;  31  L.  J.,  Q.  B.  65  ;  8  Jur.  (na)  588 ;  5 
L.  T.  832. 

Pleas  that,  for  forty  years  and  for  twenty 
years  the  lord  of  the  manor  and  his  tenants  had 
been  used  and  accustomed  of  right  to  work  the 
mines,  without  leaving  any  support  for  the  lands  : 
that  the  defendants  were  tenants  to  the  lord  of 
the  mines,  and  that  the  working  the  mines  with- 
out leaving  any  support  for  the  land  was  a 
working  of  the  mines  in  the  exercise  of  and 
according  to  the  right  and  custom  : — Held,  that 
both  pleas  were  bad,  as  not  shewing  any  acts 
done  on  the  plaintiffs  land ;  acts  done  on  the 
Isnd  of  another,  though  done  as  of  right  for 
twenty  or  forty  years,  not  affecting  the  plaintiffs 
rights.    Ih. 

To  a  statement  of  claim  for  working  mines 
under  the  plaintiffs  land  without  leaving  suffi- 
cient support  for  the  surface,  the  defendant 
pleaded  that  he  was  the  lessee  of  the  mines  from 
the  lord  of  the  manor  ;  that  the  plaintiff's  land 
had,  previously  to  the  passing  of  an  inclosure  act 
under  which  the  waste  of  the  manor  was  inclosed 
and  allotted,  formed  part  of  such  waste ;  that  the 
lord  of  the  manor  from  time  immemorial  had 
been  accustomed  to  work  the  mines  under  the 
waste  without  leaving  sufficient  support  for  the 
surface,  and  without  making  any  compensation 
for  injury  so  caused  ;  that  by  the  inclosure  act 
it  was  provided  that  the  lord  of  the  manor,  his 
successors  or  assigns,  might  hold  aU  the  mines 
and  quarries  lying  under  the  waste,  together  with 
liberty  of  searching  for,  winning  and  working 
^Ve  same  as  fully  and  freely  as  he  or  they  might 
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Upon  a  bill  filed  to  restrain  the  diversion  of  the 
stream  by  the  owner  of  the  land  in  which  it  rose : 
— Held,  that  the  right  thus  acquired  by  prescrip- 
tion to  the  use  of  the  water  in  question  was  the 
right  of  the  owner  of  the  minerals.  Ivimey  y. 
Stacker,  L.  R.  1  Ch.  396 ;  12  Jur.  (NA)  419  ;  14 
L.  T.  427  ;  14  W.  R.  743. 

Parol  SYidenee  ai  to  Moaning  of  Written 
XNMiimont.] — Where  an  expression  used  in  a 
written  instrument  has  a  technical  meaning, 
parol  eTidence  is  admissible  to  shew  that  it  has 
been  used  in  that  sense,  and  not  in  its  ordinary 
meaning  in  common  parlance,  although  that  may 
be  perfectly  dear  and  unambiguous  in  itself ; 
therefore,  where  the  lessee  of  a  coal  mine  cove- 
nanted to  get  the  whole  of  the  mines  "not  deeper 
than  or  below  the  level  of  the  bottom  of  the  mine 
at  a  particular  point " : — Held,  that  parol  evidence 
of  the  understanding  amongst  miners  was  admis- 
sible to  shew  that  the  word  "level**  had  a  par- 
ticular technical  meaning,  different  from  its 
ordinary  signification  of  "  horizontal  line." 
Clayton  v.  Oreyson,  4  N.  &  M.  602 ;  6  A.  &  E. 
302  ;  6  N.  &  M.  694  ;  1  H.  &  W.  159.  See  Brain 
v.  Harris,  10  Ex.  908;  24  L.  J.,  Ex.  177— Ex. 
Ch. 

Bight  to  Searoh  for — Ghurdonf  exeepted— What 
conftitatoa  Garden.] — ^Where,  to  an  action  for 
entering  a  close  of  the  plaintiff,  called  a  garden, 
the  defendant  pleaded  an  immemorial  custom  to 
search  for  minerals  in  the  district  within  which 
the  locus  in  quo  was  situate  ("the  sites  of  houses, 
^.,  gardens,  orchards  and  highways,  excepted*'), 
and  it  was  proved  that  the  locus  in  quo  was 
planted  with  shrubs  within  the  last  six  years, 
and  with  potatoes  just  before  the  trespass  was 
committed : — Held,  that  it  was  a  garden  within 
the  meaning  of  the  exception.  GUhert  v. 
Tomisan,  4  D.  &  R.  222  ;  27  R.  R.  510. 

Collien  leaving  Work  without  Votiee— Bight 
to  Payment.] — ^A  custom  exists  that,  where  butty 
colliers  leave  off  working  a  coal  mine,  without 
giving  notice,  they  are  not  entitled  to  be  paid  for 
gate  roading,  air  heading,  or  coals  undergone ;  but 
if  they  leave  after  having  given  notice,  th^  are 
entitled  to  be  paid  for  these  things  by  the  owner 
of  the  mine ;  and  if  the  mine  is  not  worked, 
they  are  not  bound  to  wait  till  the  working  is 
recommenced,  and  to  be  then  paid  by  the 
succeeding  butty  collier.  BannUter  v.  Bannigter, 
9  Car.  &  P.  743. 

To  divert  Stream — ^Devoniliire.] — The  stanners 
of  Devonshire  are  not  entitled  by  custom  to 
divert  water  from  streams  into  their  mines,  and 
for  that  purpose  to  dig  trenches  over  other  people*s 
lands.    Bastard  v.  Smith,  2  M.  &  Rob.  129. 

Bights  of  Tinners — GomwalL] — ^A  custom  that 
any  tinner  within  Cornwall  may  acquire  a  light 
to  the  tin  within  certain  limits,  taking  pro- 
ceedings in  the  stannary  court,  of  whidi  the 
landowner  has  notice,  and  completing  his  title 
in  that  court,  and  in  case  of  minerals  being 
found,  reudering  a  portion  of  the  produce  to  the 
lord  or  owner  of  the  soil ;  and  that  the  right  so 
acquired  may  be  preserved  by  an  annual  renewal 
of  the  bounds ;  and  that  it  is  not  necessary  for  its 
preservation  that  the  minerals  (if  any)  within 
the  limits  should  be  sought  after,  and  the  land 
worked  for  mineral  purposes  by  the  boundowner, 
or  on  his  behalf,  is  bad  for  unreasonableness. 


Rogers  v.  Brenton,  10  Q.  B.  26 ;  17  L.  J.,  Q.  B. 
34  ;  12  Jur.  263. 

Custom  of  Tenants  to  dig  Clay  and  Band— 
Aet  of  Settlement— lile  of  Kan.]— The  Act  of 
Settlement  of  the  Isle  of  Man,  1703,  confirmed 
to  the  tenants  their  customary  estates  of  inherit- 
ance "saving  always  aU  mines  and  minerals  of 
what  kind  and  nature  soever,  quarries  and  delfs 
of  flag,  slate  or  stone  " : — Held,  that  a  custom  by 
the  tenants  to  dig  for  clay  and  sand  did  not  con- 
travene the  saving  clause,  and  that  such  tenants 
were  entitled  to  dig  for  clay  and  sand.  AtU- 
Gen,  (Isle  of  Man)  v.  Mylchreest,  48  L.  J.,  P.  C. 
36  ;  4  App.  Cas.  294  ;  40*  L.  T.  764. 

Castom  of  Country  —  Whether  Beservation 
inoludes  Flints.] — A  farm  was  let  under  a 
written  agreement,  reserving  to  the  luidlord  "all 
mines  and  minerals,  sand,  quarries  of  stone,  brick 
earth  and  gravel  pits.'*  A  local  custom  (which, 
it  was  suggested,  had  grown  up  within  the  last 
thirty  or  forty  years)  allowed  tenants  ol  such 
fiirms,  let  with  a  similar  reservation,  to  take 
away  the  flints  that  were  turned  up  in  the 
ordinary  course  of  good  husbandij,  and  to  sell 
them  for  their  own  benefit.  If  the  flints  were 
not  turned  up  and  removed  such  farms  could  not 
be  properly  cultivated  : — ^Held,  that  the  custom 
was  reasonable  and  valid ;  and  when  read  into 
the  written  agreement  was  not  inconsistent  with 
the  reservation,  even  assuming  (but  vnthout 
deciding)  that  the  reservation  of  "mines  and 
minerals"  included  such  flints.  T^her  v.  Li/nger, 
52  L.  J.,  Ch.  941  ;  8  App.  Cas.  608 ;  49  L.  T.  373 ; 
32  W.  R.  40  ;  48  J.  P.  4— H.  L.  (E.) 

Unopened  Xine  nnder  Another's  Land.] — ^Thc 
right  to  an  unopened  mine  of  coal,  under  the 
close  of  another  person,  is  a  right  to  land,  and 
cannot  be  claimed  by  prescription.  Wilkinson  v. 
Prtnid,  11  M.  &  W.  33  ;  12  L.  J.,  Ex.  227  ;  7  Jur. 
284. 

VI.  GRANT,  SALE  AND  PURCHASE  OF. 

lieenee  to  Searoh  f6r — ^Bight  of  Be-Bntry  in 
Grantor.] — The  owner  of  the  fee  granted  to  A., 
his  partners  and  fellow-adventurers,  free  liberty 
to  dig  for  tin,  and  all  other  metals,  throughout 
certain  lands  therein  described,  and  to  raise, 
make  merchantable  and  dispose  of  the  same  to 
their  own  use  ;  and  to  make  adits,  &c.  necessary 
for  the  exercise  of  that  liberty,  together  with  the 
use  of  all  waters  and  watercourses,  excepting  to 
the  grantor  liberty  for  driving  any  new  adit 
within  the  lands  thereby  granted,  and  to  convey 
any  watercourse  over  the  premises  granted ; 
habendum  for  twenty-one  years ;  covenant  by 
the  grantee  to  pay  one-eighUi  share  of  all  ore  to 
the  grantor,  and  all  rates,  taxes,  &c.  and  to 
work  effectually  the  mines  during  the  term ;  and 
then,  in  failure  of  the  performance  of  any  of 
the  covenants,  a  right  of  re-entry  was  reserve 
to  the  grantor : — Held,  that  this  deed  did  not 
amount  to  a  lease,  but  contained  a  mere  licence 
to  dig  and  search  for  minerals,  and  that  the 
grantee  could  not  maintain  an  ejectment  for 
mines  lying  within  the  limits  of  the  set,  but  not 
connected  with  the  workings  of  the  grantee. 
Doe  d.  Hanley  v.  Woods,  2  B.  &  Aid.  724  ;  21 R.  R. 
469. 

The  grantee  commenced  working  the  mines, 
but  after  some  time  discontinued,  not  being 
prevented  by  the  want  of  water,  or  any  other 
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ineYitable  accident.  The  grantor,  after  some 
lapse  of  time,  YerboUy  authorised  other  persons 
to  dig  for  ore  throughout  part  of  the  land 
described  in  Uie  deed,  and  met  those  persons  on 
part  of  the  land,  and  pointed  oat  the  boundaries 
within  which  they  were  to  exercise  the  liberty  ; 
and  himself  subsequently  entered  into  a  mining 
adventure  with  other  persons,  which  was  carried 
on  within  the  limits  described  in  the  indenture ; 
and  afterwards,  in  consideration  of  the  surrender 
of  the  first  grant,  and  of  certain  payments, 
f^emised  the  premises  to  a  lessee  for  twenty-one 
years ;  and  upon  the  execation  of  this  lease,  the 
original  deed  was  delivered  up,  but  there  was  no 
surrender  in  writing: — Held,  that  these  acts 
amounted  to  a  re-entry  by  the  grantor,  inasmuch 
ns,  imless  referred  to  the  exercise  of  that  right, 
I  hey  would  be  acts  of  trespass  by  him.    Ih, 

Licensee  can  aasign  Intereit.! — ^A  licence 

to  search  for  and  raise  metals,  and  also  to  carry 
them  away,  and  to  convert  them  to  the  licensee*s 
own  use,  passes  an  interest  which  is  capable  of 
being  assigned.  Muslt^t  v.  HUlj  5  Bing.  (N.G.) 
r>94  ;  7  Scott,  855  ;  9  L.  J.,  C.  P.  201. 

A  licence  to  mine  was  granted,  with  a  proviso 
that  if  the  grantee,  after  notice  to  work  according 
to  his  covenant,  fiiiled  to  keep  six  miners  at 
work,  and  the  grantor  fixed  notice  on  the  premises 
that  he  intended  to  avoid  the  licence,  it  should 
be  lawful  for  the  grantor  to  re-enter  within  a 
month  after  fixing  the  notice,  and  then  the 
licence  should  be  void  : — Held,  that  notice  to 
the  grantee  that  unless  he  kept  six  miners  at 
work  the  grantor  would  re-enter  at  the  expiration 
of  a  month,  did  not  avoid  the  licence,  or  render 
the  grantor's  re-entry  lawful.    Ih. 

An  action  on  the  case  is  maintainable  against 
the  grantors  of  a  lease  of  mines  for  unlawfully 
expdling  the  assignee  and  his  workmen,  and 
forcibly  preventing  them  from  having  access  to, 
or  working,  the  mines.    Ih. 

How  affecting  adjoining  Landi.]  —  A. 

and  B.  were  severally  seised  of  parcels  of  woody 
ground,  and  B.,  having  other  lands  adjoining  to 
his  woody  ground,  intended  to  make  a  colliery 
under  his  ground ;  A.  granted  to  B.,  his  heirs 
and  assigns,  liberty  for  him,  his  heirs  and 
assigns,  to  carry  up  a  sough  or  a  drain  through 
A.'s  woody  ground  into  B.'s  woody  ground,  and 
also  liberty  for  B.,  his  heirs  and  assigns,  to  make 
two  little  sough  pits,  in  A.'s  woody  ground,  for 
the  more  easy  and  safe  carrying  up  the  tail  of  the 
sough,  one  of  which  was  to  be  covered  in  as  soon 
as  conveniently  might  be  after  making  the  sough, 
and  the  other  to  be  kept  open  for  examining  the 
sough  so  long  as  was  necessary  for  that  purpose, 
and  no  longer  ;  and  B.  covenanted  that  he,  his 
heirs  and  assigns,  would  not  damage  the  trees 
growing  on  A.'s  woody  ground,  nor  get  any  of 
the  cofds  under  it,  except  what  should  arise  in 
the  drift  of  the  intended  sough  ;  and  that  A.,  his 
heirs  and  assigns,  from  time  to  time,  and  at  all 
times  after,  might  go  down  into  any  pit  or  pits 
of  B.,  his  heirs  or  assigns,  to  discover  whether 
any  coals  of  A.,  his  heirs  or  assigns,  should  be 
gotten ;  and  that  B.,  his  heirs  and  assigns,  should 
repair  any  injury  to  A.*8  fence  : — Held,  that  by 
the  grant  to  B.,  his  heirs  and  assigns,  of  the 
liberty  of  making  the  sough  in  A.*s  land,  the 
liberty  of  making  sough  pits  at  any  time  after- 
wards, while  the  object  of  the  grant  remained, 
being  necessary  for  the  purpose  of  repairing  the 
■ough,  passed  as  incident  thereto ;  and  that  the 


use  of  such  sough  for  the  carrying  up  of  which 
into  B.'s  woody  ground  liberty  was  granted,  waa 
not  confined  to  the  getting  of  coa&  under  B.'a 
woody  ground,  but  extended  also  to  the  adjoining 
lands  of  B. ;  and  that  the  liberty  of  making  new 
sough  pits  for  necessary  repairs  of  the  sough,  after 
the  two  original  sough  pits  had  been  coveiied  in. 
by  mutual  consent,  was  not  controlled  by  the 
special  liberty  g^ven  for  making  such  original 
sough  pits,  the  uses  of  which  were  limited  by  the- 
grant ;  it  appearing  upon  the  face  of  it  that  the 
grant  of  the  sough  was  intended  to  have  a  con- 
tinuing operation  while  any  coals  in  B.'s  woody 
ground  and  adjoining  lands  remained  to  begotten. 
Hodgton  v.  Field,  7  East,  613  ;  3  Smith,  538  ;  8- 
R.  R,  701. 

Breach  of  Corenant  —  Grant  Void  or 


Voidable.] — A.  granted  to  B.  a  licence  to  enter 
upon  his  lands  to  search  and  dig  for  ores  for  a 
term  of  twenty-one  years,  with  a  proviso  that  if 

B.  ceased  to  work  the  mines  for  six  months,  or 
broke  any  other  of  the  covenants  contained  in 
the  licence,  then  the  "  supposed  indenture,  and 
the  liberties,  licences,  powers  and  authorities 
thereby  granted  shall  cease,  determine  and  be 
utterly  void  and  of  no  effect" : — Held,  that  the 
word  "  void  "  was  to  be  construed  to  mean  void- 
able, and  that  some  act  of  A.  to  shew  his  election 
to  enforce  the  f orf eitiire  was  necessary  to  put  an 
end  to  the  licence.  Hoherti  v.  Dat^y,  1  K.  &  M* 
443  ;  4  B.  &  Ad.  665  ;  2  L.  J.,  E.  B.  141. 

Licence  not  SxcIubIto — ^Possession  of  Seam — 
Knowledge  of  Licenaor.1 — By  a  deed  of  the  29th 
of  September,  1854,  B.  demised  to  C.  a  fire-brick 
manufactory,  and  he  granted  to  C.  power  to  dig 
fire-clay  from  under  lands  therein  described,  the 
term  of  the  demise  and  licence  being  twenty-one 
years  from  the  6th  of  April,  1854.  By  a  deed  of 
the  31st  of  August,  1862,  B.  demised  to  B.  all 
the  coal  mines  and  seams  of  coal,  "  and  also  all 
the  mines,  seams,  veins  or  beds  of  ironstone  and 
fire-clay  found  in  connection  with  such  coal 
seams  as  are  workable  as  coal  seams,"  under  the 
same  lands  as  those  to  which  C.'s  licence  applied 
for  forty-two  years  from  the  22nd  of  November, 
1858.  In  1866  C.  commenced  opening  an  old 
pit,  called  the  Montague  Pit,  with  the  intention 
of  reaching  a  seam  known  as  the  Stone  Coal 
Seam,  in  order  to  work  the  fire-clay  in  connection 
with  that  seam.  Previously  to  this,  in  1864,  B. 
had  sunk  a  pit  through  the  Stone  Coal  Seam,  to- 
get  at  a  lower  coal  seam,  and  he  had  taken 
samples  of  the  fire-clay  in  the  Stone  Coal  Seam, 
some  of  which  samples  he  had  sent  to  C.  to  be 
tested,  and  he  had  afterwards  sold  some  of  the 
fire-clay  to  C.  for  the  purpose  of  being  manu* 
factured.  After  C.  had  expended  a  considerable 
amount  of  money  on  his  works  at  the  Montague 
Pit,  but  before  he  had  reached  the  Stone  Coal 
Seain,  B.  gave  notice  to  him  that  he  had  already 
proved  the  Stone  Coal  Seam,  and  was  about  to- 
work  it,  and  that  it  would  be  an  invasion  of  his 
rights  if  C.  was  to  work  that  seam.    Ultimately 

C.  filed  in  equity  a  bill  to  restrain  B.  from  work- 
ing the  fire-clay  or  the  coal  in  the  Stone  Coal 
Seam  under  any  part  of  the  lands  to  which  C.'s 
licence  applied  during  the  continuance  of  C.*s- 
term: — Held,  that  as  C.'s  licence  was  not  an 
exclusive  licence,  the  licensor  had  still  a  right  to- 
deal  with  the  property  comprised  in  that  licence 
in  any  manner  not  inconsistent  therewith.  Carr- 
V.  BenJton,  3  L.  R.  Ch.  524  ;  18  L.  T.  696 ;  16" 
W.  R.  744. 
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after  the  said  period  of  three  years  the  licence 
was  revocable,  and  that  the  plaintifE  was  not 
entitled  to  the  injunction.  Stanley  y.  IZiAy,  31 
Lu  B.,  Ir.  196— C.  A, 


Held,  also,  that  B.  had  first  taken  possession  of 
the  Si  one  Coal  Seam,  and  that  C.  had  no  right  to 
an  injunction  to  restrain  B.  from  working  that 
seam.    lb. 

Held,  also,  that  no  knowledge  could  be  imputed 
to  the  licensor  of  the  extent  of  C/s  business,  or 
of  the  probability  that  he  would  require  for  the 
purposes  of  that  business  during  his  term  of 
twenty-one  years  the  whole  of  the  fire-clay  lying 
under  the  lands  comprised  in  his  licence.    lb, 

Uoe&ee  whether  Bevocable — Liability  of 
LlMASor  for  Aeti  of  Liooaooo.] — The  plaintiff 
owned  the  surface  of  lands  on  which  he  had 
erected  houses.  The  mines  and  minerals  under 
them,  and  a  right  of  access  to  the  same,  were, 
by  Tirtue  of  an  exception  and  a  reservation  in 
the  deed  of  grant  under  which  he  was  entitled, 
vested  in  the  defendant,  who  in  1873,  by  an 
instrument  signed  by  him,  gave  N.  a  licence  to 
raise  coal  from  these  mines  in  the  following 
terms :  '*  I  agree  to  allow  you  to  sink  a  pit  for 
coal  in  B.,  at  1#.  6^.  per  ton,  and  not  to  allow 
anyone  else  to  sink  on  any  coal  you  prove  in  the 
pit ;  also  an  air-pit,  and  100  yards  in  each  square 
of  the  pit."  On  procuring  this  licence,  N.  sunk 
pits,  and  mined  in  such  a  manner  that  no  suffi- 
cient support  was  left  for  the  land  above,  and 
the  plaintiff's  houses  fell.  The  plaintiff  there- 
upon sued  the  defendant  for  wrongfully  digging 
away  and  removing  the  soil  adjacent  to  the  lan(£ 
and  the  mines  and  minerals  under  the  same 
without  leaving  proper  support,  and  for  breaking 
and  entering  his  land.  The  defendant  pleaded 
that  he  did  not  do  the  acts  complained  of,  and 
that  he  did  leave  proper  support.  The  jury,  in 
answer  to  questions  left  to  them,  found  that  the 
defendant  did  not  personally  direct  or  interfere 
in  the  mining  so  as  to  cause  or  authorise  the 
injurious  operation,  but  that,  knowing  injurious 
consequences  to  the  houses  would  follow,  he 
allowed  the  work  to  go  on — that  is,  he  did 
nothing  to  stop  it : — Held,  that  the  licence  was 
irrevocable ;  tnat  the  defendant  had  no  power 
by  any  proceeding  to  restrain  N.  from  working 
under  it  to  the  plaintiff's  injury ;  and  that, 
therefore,  he  was  not  liable  to  him  for  the 
injurious  acts  of  N.  Atkinsan  v.  Kiug^  2  L.  B.,  Ir. 
320. 

Absenoo  of  Xxponditore  by  Lloensea.] — 

B.,  the  tenant  for  life  of  certain  estates  under  a 
power  contained  in  will,  entered  into  an  agree- 
ment with  the  plaintiff  by  which  the  plaintiff 
ag^'eed  to  take  from  B.  the  bog  ore  on  the  estate, 
vrith  full  power  to  enter  upon  the  estate  and  raise 
and  remove  the  ore  for  the  period  of  three  years 
from  the  1st  January,  1882,  at  a  certain  yearly 
royalty,  provided  that  if,  after  the  said  period  of 
three  years,  he  should  desire  to  continue  to  raise 
the  ore,  he  should  be  entitled  to  do  so  on  paying 
to  the  person  entitled  to  the  said  estates  a  royalty 
equal  to  one-fifth  of  the  net  profits  whidi  he 
might  derive  from  the  sale  of  the  said  ore.  In 
July,  1891,  B.  informed  the  plaintiff  that  she 
intended  to  work  the  bog  ore  herself,  and  at  the 
end  of  the  year  commenced  raising  ore.  The  ore 
in  question  lay  on  or  near  the  surface  of  the 
ground,  and  the  plaintiff  had  not  expended  any 
money  in  the  erection  of  works  or  otherwise. 
In  an  action  for  an  injunction  to  restrain  B. 
(1)  from  raising  and  digging  up  the  ore,  and 
from  carrying  away  ore  aJieady  raised,  and  (2) 
to  restrain  her  from  impeding  the  plaintiff  in 
raising  and  removing  the  said  ore : — ^Held,  that 


Paroels.] — ^A  deed  granted  certain  property 
by  the  description  of  '*all  that  copyhold  tene- 
ment called  Greys,  consisting  of  a  house  vdth 
divers  parcels  of  land  containing  103  acres 
(that  is  to  say)" — ^then  followed  parcels  con- 
cluding with  "a  parcel  of  land  running  with 
(}arka  Moor,  containing  twenty-seven  acres, 
which  tenement  called  Greys  is  now  held  for 
the  life  of  H.  by  copy  of  court  roll "  : — Held,  that 
a  piece  of  uninclosed  land,  containing  twenty- 
seven  acres  and  forming  part  of  the  waste  of  the 
manor,  and  proved  never  to  have  heen.  a  part 
of  the  copyhold  tenement,  did  not  pass,  although 
there  was  nothing  else  to  answer  the  twenty- 
seven  acres  mentioned  in  the  deed,  and  the  103 
acres  could  not  be  made  up  without  it.  ffeart  v. 
OUl,  41  L.  J.,  Ch.  761 ;  L.  B.  7  Oh.  699 ;  27 
L.  T.  291 ;  20  W.  B.  957. 

D.  mortgaged  in  fee  lands  having  beds  of  oo^ 
under  them,  the  conveyance  expressly  mention- 
ing the  mines,  to  T.,  for  securing  a  sum  of  money 
and  interest ;  then  devised  all  the  mines  under 
the  lands  to  her  seven  children,  as  tenants  in 
common  in  fee,  and  all  other  her  real  estate  to 
A.,  B.  and  C,  their  heirs  and  assigns,  upon  trust 
to  sell ;  then  demised  to  A«  and  B.  two  seams  of 
coal  under  the  lands  for  fifty  years,  at  105Z.  rent ; 
and  afterwards  died ;  and  after  her  death  the 
rent  was  paid  to  the  seven  children.  Previously 
to  her  death  T.  died,  after  having  devised  aU 
freehold  estates  held  by  him  in  mortgage  to  H. 
and  J.,  their  heirs  and  assigns.  Afterwards,  by 
lease  and  release,  between  A.,  B.  and  C.  of  the 
first  part,  H.and  J.  of  the  second  part,  mortgagee 
of  otoer  premises  of  the  third  part,  and  K.  of  the 
fourth  part,  reciting  that  A.,  B.  and  C.  had  put 
up  for  sale  the  lands  comprised  in  the  mortgage, 
and  K.  had  been  declared  purchaser  of  the  &nds 
(except  the  beds  of  coal  underneath),  it  was 
witnessed  that  H.  and  J.,  at  the  request  of  A., 
B.  and  0.,  did  bargain,  sell  and  release  unto  K.  the 
closes  of  land,  together  with  all  and  singular 
quarries  (omitting  the  word  '* mines"),  except 
and  always  reserved  unto  A.  and  B.  during  the 
term  of  thirty  years  all  the  mines  and  beds  of 
coal  under  the  lands,  &c.  to  hold  the  said  closer 
of  land  (except  as  before  excepted)  unto  K.,  his 
heirs  and  assigns,  for  ever: — Held,  that  the 
mines  or  seams  of  coal  did  not  pass  to  K. 
Holliday  v.  DenUoTi,  3  H.  &  N.  670  ;  28  L.  J.,  Ex. 
26  ;  4  Jur.  (N.8.)  1002  ;  6  W.  B.  719— Bx.  Ch. 

Sxoeption  and  Boiervation  of  Xinorals.] — ^A. 
being  mortgagee  in  fee  of  lands,  and  B.  the  mort- 
gagor entitled  to  the  equity  of  redemption,  by 
lease  and  release,  A.  conveyed  and  B.  released 
the  land  to  C.  in  fee,  who  by  the  same  instrument 
covenanted  with  and  granted  to  B.  that  it  should 
be  lawful  for  B.,  his  heirs  and  assigns,  at  all 
times  to  enter  upon  the  lands  to  search  and  dig 
for  coal,  and  to  take  and  carry  away  the  same  to 
his  and  their  own  use.  This  is  only  a  licence, 
and  conveyed  no  interest  in  the  soil,  so  as  to 
exclude  C,  and  those  claiming  under  him,  from 
getting  coal  there,  nor  could  it  operate  as  an 
exception  or  a  reservation  out  of  the  grant  in 
respect  to  B.,  who  had  not  the  legal  title  in  him 
at  the  time.  Chetham  v.  Wtlliumsanj  4  East, 
469 ;  1  Smith,  278. 

A.  being  seised  of  a  manor,  and  of  the  demesne 
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lands  thereof,  and  of  all  the  coal  mines  therein, 
in  fee,  granted  part  of  the  lands  to  B.  in  fee, 
excepting  and  Tesenring  to  hunself ,  his  heirs  and 
assi^is,  all  tithes  of  oom  arising  therefrom,  and 
also  excepting  and  always  reserving  out  of  the 
grant,  to  himself  and  his  heirs,  all  the  coals  in 
the  Iwds  so  granted,  together  with  free  liberty 
for  himself,  his  heirs  and  his  and  their  assigns 
and  servants,  from  time  to  time,  and  at  all  times 
thereafter,  during  the  time  that  he  and  his  heirs 
should  continue  owners  of  the  demesne  lands,  to 
sink  and  dig  pits,  or  otherwise  to  sough  and  get 
coals  in  the  lands,  and  to  sell  and  carry  away  the 
same  with  carts  and  carriages,  or  otherwise  to 
dispose  of  the  same  coals,  at  his  and  their  will 
and  pleasure,  he  and  his  heirs,  from  time  to  time, 
giving  and  paying  to  the  grantee,  his  iheirs  and 
assigns,  sucn  satisfaction  for  damage  as  the 
grantee  and  his  heirs  should  sustain  by  reason 
of  getting  and  carrying  away  the  coals  in  the 
lands,  as  two  gentlemen,  neigbours,  indifferently 
chosen  by  the  grantor  and  grantee,  their  heirs 
and  assigns,  should  from  time  to  time  award. 
An  heir  of  the  grantor  by  descent  having  aliened 
the  manor  and  demesne  lands,  and  the  coals 
therein,  in  fee  to  0.,  the  latter  entered  the  lands 
granted  to  B.,  and  dug  pits  and  carried  away 
coals  therefrom,  and  an  action  having  been 
brought  against  him  and  his  servant: — Held, 
first,  that  under  the  general  exception  and  reser- 
vation contained  in  the  grant  to  B.,  the  title  to 
the  coals  remained  in  A.  and  his  heirs,  and  would 
pass  to  his  or  their  assigns,  under  the  word 
*'  heirs  "  ;  and,  secondly,  that  the  special  liberty 
as  to  the  manner  of  taking  the  coals  was  not 
restrictive,  but  in  furtherance  of  the  previous 
exception  of  the  coals  out  of  the  grant,  and 
would  enure  for  the  benefit  of  C.  as  owner,  by 
purchase  of  the  manor  and  demesne  lands. 
Cardigan  (^Earl)  v.  ArmUage,  3  D.  &  B.  414 ; 
2  B.  &  G.  197  ;  26  B.  B.  813. 

A  dose,  held  by  copyhold  tenure,  contained  an 
unopened  coal  mine.  B.  was  tenant  from  year  to 
year  of  the  close  to  the  copyholder  in  fee ;  B.  in 
fact  occupied  the  surface ;  smd  it  did  not  appear 
that  in  the  demise  to  B.  there  had  been  any 
exception  or  reservation  of  the  mine.  While  B. 
was  such  tenant,  in  1821,  the  copyholder  in  fee 
granted  the  mine,  for  valuable  consideration,  to 
B.  and  P.  In  1832  B.*s  tenancy  from  year  to 
year  ceased  : — Held,  that  before  and  at  the  time 
of  the  grant  of  1821,  B.  was  in  possession  of  the 
mine  by  virtue  of  his  tenancy  from  year  to  year, 
though  without  the  right  to  work  the  mine; 
that  he,  therefore,  by  the  grant,  became  possessed 
of  the  mine  for  the  term  without  actual  entry, 
and  that  his  possession  enured  to  the  benefit  both 
of  himself  and  P. ;  and  therefore  B.  and  P.  were 
both  possessed  of  the  mine  from  the  time  of  the 
grant,  and  had  not  a  bare  interesse  termini. 
Keyse  v.  Powell,  2  El.  &  BL  132  ;  22  L.  J.,  Q.  B. 
806  ;  17  Jur.  1052. 

Where  an  owner  of  the  fee-simple  of  a  close 
with  minerals  under  it  conveys  the  surface, 
reserving  the  minerals  wiUi  the  right  of  entry 
to  get  them,  and  he  afterwards  grants  the 
minerals  with  such  right,  mere  nonuser  for  more 
than  forty  years,  no  other  person  having  worked 
or  having  been  in  possession  of  the  minerals,  is 
not  sufficient  under  3  &  4  Will  c.  27,  ss.  2,  3, 
to  bar  the  grantee's  right  of  entry  to  get  the 
minerals.  Smith  v.  Lloydy  9  Ex.  562 ;  2  G.  L.  E. 
1007  ;  23  L.  J.,  Ex.  194  ;  2  W.  B.  271. 

When  in  a  feu  charter  the  superior  reserves 
the  coal  and  limestone  with  the  right  to  work 


them,  giving  satisfaction  for  damage,  the  right 
reserved  is  a  right  of  property,  or  an  absolute 
ownership,  and  not  a  mere  servitude  or  ease- 
ment; the  surface  and  the  minerals  becoming 
separate  tenements  severed  in  title,  and  in  such 
a  case  the  superior,  as  absolute  proprietor  of  the 
reserved  coal  and  limestone,  may  make  a  tunnel 
through  them  for  the  conveyance  of  other 
minerals  belonging  to  him  in  the  lands  adjacent. 
Hamilton  (Duke)  v.  Chaham,  L.  B.  2  H.  L.  (Sc.) 
166. 


XfliMt  of,  on  Bight  to  Support] — See 


supra,  col.  1213. 

Sale  of  Shares.] — The  purchaser  of  shares  in 
a  mining  company  is  not  entitled  to  a  regular 
abstract  of  title  to  the  mines  themselves,  as  if  he 
were  purchasing  a  share  in  the  land  in  which 
they  are  work^ ;  but  he  is  entitled  to  such 
evidence  of  the  constitution  of  the  company  and 
of  the  nature  of  the  title  under  which  the  mines 
are  worked  as  will  shew  that  the  subject-matter 
of  the  purchase  is  what  it  professes  to  be,  and 
that  the  proposed  form  of  transfer  to  him  will 
give  him  a  "^^d  title  to  the  shares.  Curling  v. 
Flight,  2  Ph.  613  ;  17  L.  J.,  Ch.  359 ;  12  Jur.  423. 

Before  taking  shares  in  a  mine,  a  purchaser 
availed  himself  of  the  means,  by  inspection  and 
otherwise,  of  obtaining  information  respecting 
it,  and  afterwards  embarked  in  the  speculation. 
On  a  bill  filed  to  set  aside  the  contract,  on  the 
ground  of  false  representations  of  the  character 
and  value  of  the  mine  : — Held,  that  as  he  acted 
upon  his  own  opinion,  and  not  upon  the  repre- 
sentations of  the  directors  of  the  mining  company, 
he  was  not  entitled  to  any  relief.  Jennings  v. 
Broughton,  17  Beav.  234 ;  22  L.  J.,  Gh.  585 ; 
17  Jur.  905  ;  1  W.  B.  441. 

The  sale,  in  one  transaction,  of  several  kinds 
of  mining  shares  will  not  be  set  aside  in  equity 
for  misrepresentation  if  the  person  seeking  relief 
is  unable  to  restore  all  the  shares  he  has  taken. 
Maturin  v.  Tredenniek,  10  L.  T.  331  ;  12  W,  B. 
740. 

Secus,  when  the  sale  is  of  shares  of  one  kind 
only.    lb. 

Sale  of  Mines — ^KisropresentatioiL] — ^Upon  the 
sale  of  certain  collieries,  the  vendors  stated  the 
annual  profits  to  be  66,000Z.,  and  estimated  the 
total  value  at  423,000^.  The  purchasers  con- 
tracted to  buy  the  collieries  for  365,0002.  It 
being  proved  that  the  amount  of  annual  profits 
was  overstated  by  9,500Z. : — Held,  that  in  order 
to  arrive  at  the  amount  to  be  deducted  from  the 
purchase-money,  the  purchase-money  of  365,0001. 
must  be  taken  as  the  capitalised  value  of  the 
annual  profits  stated,  and  that  the  sum  to  be 
deducted  must  bear  the  same  ratio  to  the  9,6002. 
as  the  365,0002.  bore  to  the  66,000Z.  Powell  v. 
JElliott,  L.  B.  10  Gh.  424 ;  33  L.  T.  110 ;  23 
W.  B.  777. 

When  the  purchasers  of  a  colliery,  which  it 
was  necessary  should  be  to  a  certain  extent 
worked,  had  entered  into  possession,  and  after- 
wards filed  a  bill  to  rescind  the  contract  on  the 
ground  of  fraudulent  misrepresentation,  the 
court,  on  the  application  of  the  purchasers,  who 
alleged  that  the  colliery  was  worked  at  a  loss, 
appointed  a  receiver  and  manager  to  work  the 
colliery  until  the  hearing,  the  means  of  working 
to  be  supplied  by  the  purchasers.  Oibbs  v.  David, 
44  L.  J.,  Ch.  770 ;  L.  B.  20  Eq.  373 ;  83  L.  T. 
298  ;  23  W.  B.  786. 
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liberty  to  Inipoet  implied.] — Under  a 

contract  for  the  sale  of  the  minerals  under  a 
given  BQiface,  the  price  payable  by  instalment, 
and  times  of  payment  to  be  accelerated  according 
to  the  quantities  raised : — Held,  to  amount  to  an 
implied  contract  for  the  Tender  to  have  liberty  to 
enter  and  inspect  with  the  view  of  ascertaining 
the  quantities  raised ;  and  a  specific  decree  for 
executing  the  contract  with  such  covenant  in 
the  conveyance.  Bldke$ley  v.  Whieldon^  1  Hare, 
176 ;  11  L.  J.,  Ch.  164  ;  6  Jur.  54. 

Improper  Workixig.] — ^When  a  vendor  oC 

a  coal  mine,  against  whom  a  suit  for  specific 
performance  was  brought,  had,  during  his  delay 
of  completion,  worked  the  mine  for  his  own 
benefit : — Held,  that  the  purchaser  was  entitled 
to  compensation  on  an  estimate  of  the  market 
value  of  the  coal  in  situ,  i.e.  the  value  at  the 
place  where  it  was  to  be  sold,  less  the  cost  of 
severing  and  taking  it  from  the  mine  to  that 
place.  Brown  v.  Dibhi,  37  L.  T.  171 ;  25  W.  B. 
776.    See  also  Quee,  ante,  coL  1230. 

Memorandiim — Statute  of  Fraudi.] — ^A., 

to  whom  the  owner  of  a  quarry  had  agreed  to 
grant  a  lease,  agreed  on  behalf  of  himself  and 
all  persons  interested  to  sell  the  quarry  to  B., 
and  '*  that  the  lease  agreed  to  be  granted  by  the 
lessor  should  be  granted  as  B.  might  direct." 
B.  having  refused  to  complete  the  purchase,  A. 
brought  an  action  for  specific  performance,  and 
in  h&  statement  of  claim  stated  his  agreement 
with  the  owner  of  the  quarry,  as  wdll  as  the 
memorandum  of  agreement  with  B.,  and  alleged 
that  B.  was  aware  of  the  nature  of  A.'s  interest 
in  the  quarry,  and  had  accepted  the  title.  B. 
demurred,  on  the  ground  that  the  memorandum 
was  not  sufficient  within  the  Statute  of  Frauds ; 
— Held,  that  it  was  sufficient.  Morga/fiy,  Worth- 
ington,  88  L.  T.  443. 

Boyalty—'*  Shipped  for  8ale.»1^D.,  in  1824, 
agreed  with  S.  for  the  purchase  of  an  estate,  and 
that  the  purchase-deed  should  contain  a  covenant 
by  D.  that  he,  his  heirs  and  assigns,  would  pay 
to  S.,  his  executors,  administrators  and  assigns, 
the  sum  of  6f.  for  each  chaldron  of  coals  gotten 
out  of  the  estate  and  shipped  for  sale.  The 
purchase-deed  was  subsequently  executed  by  B., 
but  not  by  D.  D.,  however,  entered  upon  the 
land,  and  he  and  his  devisees  and  their  assigns 
enjoyed  the  property.  Coal  was  also  got  and 
shipped  for  sale : — Held,  that  the  execution  by 
D.  of  a  counterpart  of  the  deed  containing  the 
covenant  must  be  presumed,  and  that  the  words 
'* shipped  for  sale"  in  the  deed  meant  coal 
actuaUy  shipped  for  sale.  WUham  v.  Vane^  32 
W.  B.  617— H.  L.  (B.)    Beversing  44  L.  T.  718 

Bales  by  Mortgagees.]— Mortgagees  are  within 
the  Confirmation  of  Sales  Act  (25  &  26  Vict  c. 
108),  and  may  have  liberty  to  sell  under  their 
power  of  sale,  with  a  reservation  of  the  mines 
and  minerals  in  the  land  sold,  and  incidental 
powers  of  workins  them.  Beaumont's  Trusts^ 
In  re,  40  L.  J.,  Ch.  400  ;  L.  B.  12  £q.  86 ;  19 
W.  B.  767. 

Mortgagees  in  possession  with  a  power  of  sale, 
after  fiBng  a  bill  for  foreclosure,  and  setting 
down  the  cause  for  hearing  on  motion  for  a 
decree,  presented  a  petition,  not  intitled  in  the 
cause,  but  in  the  matter  of  the  25  &  26  Vict.  c. 
108,  for  liberty  to  sell  the  surface,  excepting  the 


mines  and  minerals,  of  the  hereditaments  com- 
prised in  the  mortgage  deeds  : — Held,  that  they 
were  entitled  to  the  order  asked.  Wilkinson's 
Mortgaged  Estate,  In  re,  41  L.  J.,|Ch.  892  ;  L.  B. 
13  Eq.  634. 

Land  and  Minerals  separately — ^Parties 

to  be  Serred.]- A  petition  under  25  k  26  Vict.  c. 
108,  s.  2,  by  trustees  of  settled  land  with  power 
of  sale,  exercisable  with  the  consent  of  the  tenant 
for  life,  for  leave  to  sell  the  land  and  minerals 
separately,  need  not  be  served  on  the  beneficiaries 
entitled  in  remainder.  Pryse,  In  re,  39  L.  J., 
Ch.  760  ;  L.  B.  10  Eq.  531  ;  18  W.  B.  1064. 

It  is  not  necessary  for  mortgagees,  in  order  to 
exercise  the  power  of  selling  with  a  reservation 
of  the  mines,  to  serve  the  petition  on  any  subse- 
quent incumbrancers.  Beaumont's  Trusts,  In  re, 
supra. 

The  cestuis  que  trustent  ought  to  be  made 
parties  to  an  application  under  25  k,  26  Vict, 
c.  108,  s.  2,  for  sale  of  the  surface  apart  from  the 
minerals.  Palmer's  Will,  In  re,  41  L.  J.,  Ch. 
611  ;  L.  B.  13  Eq.  408. 

A  petition  was  presented,  under  the  Con- 
firmation of  Sales  Act  (25  &  26  Vict.  c.  108),  by 
trustees  with  a  power  of  sale,  and  the  first  tenant 
for  life,  and  the  tenant  for  life  in  remainder, 
for  leave  to  sell  the  land  and  minerals  separately  : 
— ^Held,  that  the  next  remainderman  need  not 
be  served  with  the  petition.  Powell,  In  re,  23 
W.  B.  151. 

Powers  of  Court  in  Beipeot  of  Powers  of  Sale.] 
— The  court  has  power  under  the  Confirmation 
of  Sales  Act  (25  k,  26  Vict.  c.  108)  to  give  a 
general  direction  that  persons  having  powers  of 
sale  and  exchange  in  a  settlement  or  will  which 
do  not  expressly  authorise  the  reservation  of 
mines  and  minerals  on  a  sale  of  the  settled  pro- 

Eirty,  or  the  sale  of  minerals  apart  from  the 
nd,  may  exercise  the  powers  as  if  they  did 
authorise  such  reservation  or  separation.  WyniCs 
Devised  Estate,  In  re,  43  L.  J.,  Ch.  95  ;  L.  B.  16 
Eq.  237  ;  21  W.  B.  695. 

Sale  of  Lunatio's  Property— ^Beserving  the 
Minerals.] — The  court  has  power  under  the 
Lunacy  Begulation  Act,  1853,  s.  124,  to  make  an 
exchange  of  the  land  of  the  lunatic  without  the 
minerals  under  It.  Biooonson,  In  re,  15  Ch.  D. 
316  ;  29  W.  B.  222— C.  A. 

Sales  nnder  Powers.] — See  PowBSS. 

Sales  nnder  Settled  Land  Aet.]— jSm  Sbttled 
Land. 


VII.  MINING  COMPANIES. 
A.  COST-BOOK  MINES, 

1.  Natube  and  Chajkagtebistics  of. 

Mere  Partnership.] — ^A  cost-book  mining  com- 
pany, not  being  incorporated,  is  a  mere  partner- 
ship. Kittow  V.  Liskeard  Union,  44  L.  J.,  M.  C. 
23 ;  L.  B.  10  Q.  B.  7 ;  31  L.  T.  601 ;  23  W.  B.  72. 

A  shareholder  in  a  cost-book  mining  company 
filed  a  bill  against  the  managing  committee  and 
against  a  ci«litor  of  the  company,  to  restrain  an 
action  brought  against  him  by  the  creditor  at  the 
instigation  of  the  committee.  The  bill  also 
asked  for  an  account  as  to  the  amount  of  the 
plaintifTs  liability  to  the  company.    The  court 
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granted  an  injunction  to  restrain  the  action,  but 
dismissed  the  bill  as  against  the  committeei  on 
the  ground  that  as  the  company  was  a  simple 
partnership,  formed  under  no  act  of  parliament, 
it  was  necessary,  in  order  to  have  an  account, 
that  all  the  members  should  be  made  parties  to 
the  bilL  Sibley  y.  Mnton,  27  L.  J.,  Oh.  53  ;  5 
W.  R.  676. 

Agreement  for  Partnenhip — ^Interest  in  Land.] 
— An  agreement  between  A.,  a  lessee  of  a  mine, 
and  B.,  to  become  partners  in  the  mine,  pay- 
ing the  reserved  rent,  subletting  the  mine  at  a 
royalty,  and  dividing  the  profits,  is  within  the 
Statute  of  Frauds,  29  Car.  2,  c.  3,  and  not  suffi- 
ciently proved  by  a  receipt  signed  by  A.  and 
given  to  B.,  for  a  sum  as  B.*s  share  of  the  head- 
rent  of  the  mine,  the  sum  being  exactly  half  of 
that  rent.  Caddick  v.  Skidmorey  2  De  G.  &  J. 
62  J  27  L.  J.,  Ch.  163 ;  3  Jur.  (N.S.)  1186 ;  6  W.  R. 
119. 

Judicial  Gogniianoe.] — The  court  does  not, 
without  evidence,  take  judicial  cognizance  of  the 
meaning  of  the  term  **  cost-book  principle." 
Bodmin  United  Mine*  Co,y  In  re,  23  Beav.  370 ; 
26  L.  J.,  Ch.  570 ;  3  Jur.  (njs.)  350 ;  6  W.  B. 
300. 

Bulet.] — Rules  peculiar  to  the  cost-book  system 
must  be  proved.  Cheat  Ckimbrlan  Mining  Gk, 
In  re,  Hawkine'  Case,  2  Kay  &  J.  263  ;  26  L.  J., 
Ch.  221  ;  2  Jur.  (N.S.)  886  ;  4  W.  R.  224. 

A  company  formed  upon  the  cost-book  system 
is  only  bound  by  the  rules  and  regulations  entered 
in  the  cost-book,  and  is  not  bound  by  a  prelimi- 
nary contract  entered  into  before  the  formation 
of  the  company  and  not  embodied  in  the  rules  of 
the  cost-book.  Thomas  v.  Hohler,  4  De  G.  F.  &  J. 
199  ;  8  Jur  (N.S.)  125  ;  6  L.  T.  664. 

R.,  on  the  faith  of  a  prospectus  stating  that  a 
company  was  shortly  to  be  formed  to  be  con- 
ducted on  the  cost-book  system,  applied  for, 
received  and  paid  deposit  on  shares  in  the  com- 
pany. He  subsequently  received  scrip  certifi- 
cates in  respect  of  such  shares,  whereon  it  was 
stated  that  the  shares  were  to  be  held  *'  subject 
to  the  rules  and  regulations  of  the  company." 
At  the  date  of  the  receipt  by  R.  of  the  scrip 
certificates  sent  to  him  there  were  no  rules  or 
regulations  of  the  company  in  existence,  but  soon 
after  such  receipt  rules  and  regulations  were 
entered  on  the  cost-book  of  the  company.  R. 
neither  signed  the  cost-book,  nor  attended  meet- 
ings of  the  company,  nor  received  any  notices  of 
such  meetings,  and  he  alleged  that  the  rules  and 
regulations  above  mentioned  were  at  variance  with 
the  prospectus,  and  not  in  accordance  with  the 
cost-book  system.  The  company  was  not  abortive 
or  fraudulent,  but  was  unsuccessful,  and  was  in 
course  of  being  wound  up.  On  the  question 
whether  R.  ought  to  be  placed  on  the  list  of  con- 
tributories  : — Held,  that  he  ought,  no  substantial 
variation  between  the  prospectus  and  the  rules 
having  been  proved,  but  leave  reserved  to  enter 
into  evidence  in  chambers  to  prove  that  the  rules 
were  at  variance  with  the  cost-book  system. 
Richardson's  Que,  Great  Cambrian  Mining  Co,, 
In  re,  4  W.  R.  670. 

Meeting— Single  Member.]— A  single  share- 
holder cannot  constitute  a  meeting  of  a  company 
under  the  Stannaries  Act,  1869,  s.  4.  Sharpe  v. 
Ddwes,  46  L.  J.,  Q.  B.  104  ;  2  Q.  B.  D.  26  ;  361..  T. 
188 ;  25  W.  R.  66— C.  A. 


Unpaid  Calif — Power  of  Shareholden.] — It  is 

not  competent  to  the  adventurers  or  sharenolden- 
in  a  cost-book  mine  to  stipulate  by  their  rules 
that  unpaid  calls  shall  be  recovered  as  a  debt  due 
from  the  defaulting  shareholder  to  the  purser. 
HybaH  v.  Parker,  4  C.  B.  (N.8.)  209  ;  27  L.  J,, 
C.  P.  120  ;  4  Jur.  (N.8.)  265  ;  6  W.  R.  364. 

Judgment    Creditor— Becretarj— Bank-: 


mptcy  Petition.]— Sect.  13  of  the  Stannaries 
Act,  1869,  which  empowers  cost-book  mining 
companies  to  sue  shareholders  for  the  amount  of 
unpaid  calls  in  the  name  of  their  purser  or  secre- 
taiy,  does  not  empower  the  company  to  present 
a  b&nkruptey  petition  in  the  name  of  the  purser 
or  secretary  in  respect  of  a  judgment  recovered 
in  such  an  action.  Ashmead,  Ejr  parte.Nance^ 
In  re,  62  L.  J.,  Q.  B.  500;  [1893]  1  Q.  TB.  590  ;. 
4  R.  311 ;  68  L.  T.733  ;  41  W.  R.  370— C.  A. 

Proeoedings  by  Creditor.]— A  creditor  ot 

a  cost-book  mining  company  will  not  be  allowod 
to  bring  an  action  against  a  shareholder  of  the 
company  for  the  purpose  of  enforcing  a  call,  and 
therefore,  if  the  action  is  not  really  an  action  by 
the  creditor,  but  a  collusive  action  by  the  com- 
pany, it  will  be  stayed.  Escctt  v.  6fray,  47  L.  J^ 
C.  P.  606 ;  39  L.  T.  121. 

Aetioni  by  and  against.]— A  cost-book  miningr 
company,  though  unincorporated,  may,  since  the 
judicature  acts,  sue  and  be  sued  by  its  partner- 
ship name.    lb. 

Liability  of  Members  for  Debts .]— The  defen-^ 
dant  and  others  met  for  the  purpose  of  forming  a 
company  for  working  a  mine  on  the  cost-book 
principle,  the  concern  to  consist  of  60,000  shares, 
of  which  16,000  were  to  be  appropriated  to  the 
owner  of  the  mine,  33,760  to  A.,  B.  and  C,  and 
the  remainder  allotted  to  other  parties  in  propor- 
tion to  capital  subscribed  by  them ;  1,125  being 
allotted  to  the  defendant,  for  which  he  paid  100/. ;. 
and  it  vtras  at  that  meeting  resolved  that  the 
requisite  capital  to  work  the  mine  for  the  first 
six  months  should  be  found  by  A.,  B.  and  C. 
The  same  resolution  also  stated  that  the  mine 
had  been  purchased  of  the  owner  for  1,000^.  in 
cash,  and  16,000Z.  to  be  paid  in  cash  or  shares  at 
the  end  of  six  months,  should  it  be  deemed 
desirable  by  the  adventurers  to  continue  opera- 
tions ;  such  payment  of  16,000Z.  or  surrender  of 
the  mine  to  the  owner,  being  optional  by  the 
adventurers  : — Held,  that  by  this  arrangement 
each  adventurer  being  a  partner  in  the  concern 
from  the  commencement,  was  liable  as  such  for 
goods  supplied  for  the  working  of  the  mine. 
Ptel  V.  Thomas,  15  C.  B.  714 ;  3  C.  L.  R.  397 ; 
24  L.  J.,  C.  P.  86. 

A  transferee  of  shares  in  a  cost-book  mine,  the- 
rules  of  which  require  transfers  to  be  registered 
in  order  to  convey  an  interest  in  the  mine,  is  not 
liable  for  debts  of  the  concern  contracted  before 
his  transfer  is  registered.  Thomas  v.  Clark,  18 
C.  B.  662  ;  25  L.  J.,  C.  P.  309. 

A.  agreed  to  accept  a  tmnsfer  of  shares  (is 
trust)  from  B.,  with  an  understanding  that  the 
transfer  was  to  take  efEect  only  in  the  event  of 
B.  going  abroad.  B.  never  went  abroad,  but 
without  (as  the  jury  found)  A.'s  authority, 
registered  the  transfer : — Held,  that  this  unautho- 
rised r^istration  did  not  render  A.  liable  as  m 
partner  for  the  debts  of  the  company.    lb. 

In  an  action  against  a  shareholder,  also  thc^ 
secretary  of  a  mine  conducted  on  the  cost-book 
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principle,  under  which  the  mine  agenta  made 
montUy  or  quarterly  estimates  of  the  money 
required  to  carry  on  the  business,  and  raised  the 
amount  by  caQs  on  the  shareholdeis,  it  being  also 
the  practice,  when  sufficient  funds  were  not 
forthcoming,  to  obtain  goods  on  credit,  and  the 
defendant  having,  as  secretary,  entered  the  order 
for  the  goods,  the  question  was  left  to  the  jury 
whether  Uie  captain  had  authority  to  pledge  the 
ciedit  of  the  shareholders  for  goods  which  were 
necessary.    Netcton  v.  Daly^  1  f.  &  F.  26. 

In  an  action  against  a  shareholder  for  coals 
sold  and  deliyered  to  a  cost-book  mining  com- 
pany there  was  general  evidence  that  coals  had 
oeen  delivered : — Held,  that  the  monthly  cost- 
sheets  sent  in  by  the  creditor  to  the  purser  of  the 
mine,  and  by  him  laid  before  the  managing 
committee  and  passed  by  them,  were  evidence  as 
against  the  shareholders  of  the  quality  and  value 
of  the  coals  so  delivered.  Oeahe  v.  Jack$on^ 
36  L.  J.,  0.  P.  108 ;  15  L.  T.  509 ;  15  W.  R. 
338. 


Shares  told  before  Begiftration'-21  4  SS 


Yiot.  e.  60,  ■.  6.] — A  shareholder  in  an  unregis- 
tered mining  company,  and  carricxl  on  upon  the 
cost-book  principle,  who  had  disposed  of  his 
shares  previously  to  the  company  being  regis- 
tered in  1861,  under  the  acts  1856,  1857,  is  not 
protected  by  21  &  22  Vict.  c.  60,  s.  6,  from  being 
sued  for  the  price  of  goods  furnished  to  the  com- 
pany before  registration,  and  during  the  time 
that  be  was  such  shareholder.  Harvey  v.  Claugh^ 
8  L.  T.  324. 

Betiring  Members— Bighti  and  Obligationf.] 
— In  a  company  formed  on  the  cost-book  system 
the  practice  had  been  for  a  shareholder  to  be  at 
liberty  to  retire  on  the  terms  that  if  the  com- 
pany was  solvent  he  received  from  the  company 
a  sum  of  money  equal  to  his  ratable  proportion 
of  the  excess  of  the  assets  above  the  liabilities, 
but  if  the  company  was  insolvent  he  paid  to  the 
company  his  ratable  proportion  of  the  excess  of 
the  liabilities  above  the  assets.  In  every  case 
in  which  a  shareholder  had  retired  when  the 
liabilities  were  in  excess  of  the  assets,  the  purser 
in  calculating  the  value  of  the  assets  bad  entered 
all  the  arrears  of  calls  as  good  debts,  and  the 
shareholder  retired  on  paying  only  his  propor- 
tionate part  of  the  excess  of  the  liabilities  over 
the  assets  according  to  the  number  of  shares, 
without  regard  to  the  solvency  or  insolvency  of 
the  other  shareholders.  C.  gave  notice  to  retire 
in  November,  1879,  but  no  account  was  made 
out  shewing  what  he  had  to  pay.  In  March, 
1880,  an  order  was  made  to  wind  up  the  company. 
The  liquidator,  in  1882,  made  out  an  account 
shewing  what  C.  was  to  pay,  and  in  estimating 
the  assets  omitted  all  arrears  of  caUs  owing  by 
insolvent  shareholders,  and  then  calculated  C.'s 
contribution  by  dividing  the  excess  of  liabilities 
over  assets  ratably  among  C.  and  the  other 
solvent  shareholders : — HeM,  that  this  decision 
was  correct  in  principle,  and  that  the  fact  that 
on  all  previous  occasions  the  assets  had  been 
reckoned  without  any  allowance  for  the  insol- 
vency of  persons  owing  arrears  at  calls,  and 
the  contribution  of  the  retiring  shareholder 
ascertained  without  reference  to  the  insolvency 
of  any  of  the  continuing  shareholders,  was  not 
sufficient  evidence  of  an  agreement  among  the 
shareholders  that  the  contribution  of  a  retiring 
shareholder  should  be  calculated  on  that  footing. 
The  course  of  practice  followed  by  an  officer  of 


a  company  is  not  so  strong  evidence  of  an  agree- 
ment sanctioning  that  practice  as  a  course  of 
practice  in  an  ordinaiy  partnership  of  few 
members.  Frank  MUU  Mining  Co,,  In  r«,  52 
L.  J.,  Ch.  457  ;  23  Gh.  D.  52  ;  49  L.  T.  198  ;  81 
W.  R.  440— C.  A. 

But  held,  that  0.  was  entitled  to  have  the 
assets  of  the  company  valued  on  the  footing  of 
its  being  a  going  concern,  which  it  was  when  he 
gave  notice  of  retirement,  and  that  the  solvency 
of  the  persons  who  owed  caUs,  and  of  the  con- 
tinuing shareholders,  must  be  taken  as  matters 
stood  at  the  date  of  the  notice  of  retirement,  and 
not  at  the  time  when  the  account  was  made  oat. 
Ih. 

A  shareholder  in  a  mining  company  on  the 
ooet-book  principle  gave  notice,  according  to  the 
rules  of  the  company,  of  his  ceasing  to  be  a 
member ;  afterwards  the  company  was  registered 
as  A  limited  company,  and  was  subsequently 
wound  up  : — ^Held,  that  the  shareholder  was  not 
liable  to  be  placed  on  the  list  of  oontributories  of 
the  company  ordered  to  be  wound  up.  WeUh 
Pifto$i  Mining  Co.,  In  re,  Loftkouwe  Que,  2 
De  G.  &  J.  69  ;  27  L.  J.,  Bk.  1 ;  6  W.  B.  140. 

A  shareholder  in  a  company  carried  on  upon 
the  cost-book  principle  relinquished  his  shares 
upon  paying  his  pro  ratA  portion  of  the  liabilitiea 
of  the  comiMuy.  AU  the  formalities  required 
for  the  relinquishment  of  such  shares  were 
regularly  complied  with,  and  entered  in  the 
books  of  the  company,  and  the  correspondence 
was  conducted  with  the  purser,  who  fixed  the 
amount  to  be  paid  by  the  shareholder,  without 
the  sanction  of  the  managing  committee : — Held, 
that  the  purser,  being  the  authorised  officer  of 
the  company  to  condact  such  transactions,  the 
shareholder  was.  exempted  from  the  liability  in 
respect  of  any  excess  of  power  on  the  part  of 
the  purser,  and  upon  the  winding-up  of  the 
company  such  shareholder  should  not  be  placed 
upon  the  list  of  oontributories.  Wryegan  Slate 
Co.,  In  re,  Bireh,  Ex  parte,  28  L.  J.,  Ch.  894  ;  T 
W.  R.  335. 

A.  was  holder  of  shares  in  a  mining  company 
established  on  the  cost-book  principle.  In  accor- 
dance with  one  of  the  rules  of  the  company,  he 
gave  notice,  in  April,  1857,  to  relinquish  hia 
shares,  but  he  had  not  then  paid  all  his  arrears, 
and  the  purser  declined  to  xnake  the  relinquish* 
ment.  In  May  the  arrears  were  paid,  and  on  the 
4th  of  June  his  solicitor  applied  to  the  purser  to 
know  why  the  name  was  retained  on  the  list. 
On  the  26th  of  June  the  company  was  registered 
as  a  limited  company,  under  the  19  &  20  Vict, 
a  47,  and  A.'s  name  was  then  returned  aa 
a  shareholder.  The  company  being,  in  July, 
ordered  to  be  wound  up,  A.'s  name  was  placed  on 
the  list  of  oontributories.  On  appeal  it  was  con- 
sidered that  the  proper  course  was  for  A.  to 
apply  to  have  his  name  removed  from  the  list  of 
shareholders,  the  petition  of  appeal  being  agreed 
to  be  treated  as  such  application  : — ^Hdd,  that 
B.'s  name  ought  never  to  have  beeen  on  the 
register  of  shareholders,  and  ought  to  be  removed 
from  it  under  the  power  given  by  19  Ac  20  Vict, 
c.  47,  s.  25,  of  amending  the  register,  and  that  it 
ought  also  to  be  removed  from  the  list  of  oon- 
tributories. WeUh  Potoei  Mining  Co.,  In  re, 
BircKe  Que,  2  De  G.  &  J.  10 ;  27  L.  J.,  Bk.  4  ; 
6  W.  R.  141. 

By  one  of  the  rales  of  a  mining  company,, 
carried  on  under  the  cost-book  principle,  it 
was  provided  that  any  shareholder  might  deter- 
mine his  responsibility  or  liability  upon  giving' 
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notice  in  writing  to  the  parser  of  his  desire  of 
retiring,  and  upon  depositing  with  the  parser 
the  transfer  of  the  shares  held  by  him,  and 
signing  a  relinquishment  of  all  claims  or  demands 
on  the  company  in  respect  of  such  .shares ;  the 
prospectus  of  the  company  also  stated  that 
under  the  cost-book  principle,  shareholders  had 
the  right  of  determining  their  responsibility,  bv 
giving  notice  of  their  intention  to  relinquish 
ttxeii  shares,  and  on  forfeiture  of  all  previoas 
payments.  A.  B.,  a  shareholder  in  the  company, 
gave  notice  in  writing  to  the  purser  of  his  aeslre 
to  retire,  and  thereby  relinquished  aU  right  and 
title  to  his  shares : — Held,  on  winding  up  the 
company,  that  under  the  terms  of  the  rule  as 
explained  by  the  prospectus,  A.  B.  had  by  his 
notice  absolved  himself  from  all  liability  to  the 
past  and  future  debts  of  the  company.  Pennant 
Lead  Mining  Cb.y  In  re,  Fenn'i  Case^  4  De  G. 
M.  Ac  G.  285 ;  22  L.  J.,  Ch.  692  ;  2  W.  B.  282. 

2.  SHABB3  IN. 

Gontraet  fbr  Bale — Interest  in  Land.] — ^A 
contract  for  the  sale  of  shares  in  a  mining  com- 
pany managed  on  the  cost-book  principle  is  not 
a  contract  for  the  sale  of  land  or  an  interest  in 
land  under  s.  4  of  the  Statute  of  Frauds.  Nor  is 
it  a  contract  for  the  sale  of  goods,  wares  or  mer- 
chandise within  s.  17.  WaUon  v.  Spratley,  2 
O.  L.  B.  1434  ;  10  Ex.  222  ;  24  L.  J.,  Ex.  53 ; 
2  W.  B.  627. 

Shares  in  a  mine  worked  on  the  cost-book 
principle  do  not  necessarily  constitute  an  in- 
terest in  land  within  s.  4  of  the  Statute  of 
Frauds,  in  the  absence  of  evidence  that  the 
fihaieholders  take  a  direct  interest  in  the  free- 
hold. Powell  V.  Je9sop,  18  C.  B.  336  ;  26  L.  J., 
C.  P.  199  ;  4  W.  B.  466. 

Vot  within  Statute  of  Mortmain.] — Shares 
in  a  mine  carried  on  on  the  cost-book  principle 
are  not  within  the  Statute  of  Mortmain  (9  Geo.  2, 
c.  36),  when  it  appears  that  the  mines  andlother 
leal  estates  were  not  vested  in  the  purser  or  any 
person  on  a  direct  trust  for  the  shareholders  as 
tenants  in  common,  in  proportion  to  the  number 
of  tiieir  shares,  but  upon  trust  to  work  the  same 
for  the  benefit  of  all  the  shareholders.  Hayter 
y.  Tucker,  4  Kay  k  J.  243 ;  4  Jur.  (K.S.)  257  ; 
6  W.  B.  243. 

Borrender  of  Sharei.] — ^A  meeting  of  share- 
holders of  a  mining  company  carried  on  on  the 
cost-book  principle,  acting  within  the  scope  of 
their  authority,  passed  a  resolution  authorising 
the  committee  of  management  to  make  an 
arrangement  with  the  shareholders  in  arrear  for 
calls,  that  on  any  shareholder  in  arrear  sur- 
rendering to  the  committee  his  shares,  he  might 
be  entitled  to  redeem  within  the  month  so  many 
of  the  surrendered  shares  which,  at  19#.  per 
share  (the  amount  of  calls  in  arrear),  would 
equal  the  amount  paid  by  him,  provided  a  call  of 
2e,  per  share  were  paid  upon  the  shares  when 
redeemed.  In  January  three  shareholders  exe- 
cuted a  surrender  of  their  shares  to  the  committee, 
and  claimed  to  be  entitled  to  the  reduced  number 
of  shares  upon  payment  of  the  call  of  2ff.  per 
share.  Nothing  further  was  done  either  on  the 
part  of  these  snareholders  or  the  company,  but 
in  May  the  secretary  wrote  to  them,  stating  that 
the  number  of  their  shares  had  been  reduced, 
and  requiring  them  to  pay  the  call  of  2«.,  and 
other  calls  since  made.     In  answer  to  this  letter  < 


one  of  the  three  shareholders  wrote,  stating  that 
it  would  not  be  convenient  for  him  to  pay  the 
calls  upon  the  whole  number  of  shares,  and 
asking  that  the  number  might  be  reduced.  The 
company  was  afterwards  wound  up.  Upon  its 
being  sought  to  charge  them  as  oontributories : — 
Held,  from  the  practice  of  the  company  in  other 
cases,  that  the  shares  were  legally  surrendered ; 
that  the  letter  by  the  one  shareholder  was 
written  under  an  erroneous  idea  of  his  position 
with  regard  to  the  shares  ;  that  all  right  under 
the  resolution  was  gone ;  that  he  was  not  at  the 
time  in  the  position  of  a  shareholder,  and  that 
none  of  them  were  entitled  to  redeem,  and  ought 
not  therefore  to  be  placed  on  the  list  of  contribn- 
tories.  Bodmin  United  Mines  Co^  In  re,  23 
Beav.  370 ;  26  L.  J.,  Ch.  570 ;  3  Jur.  (N.8.)  350  ; 
5  W.  B.  300. 

Past  Member.] — ^A  shareholder  in  a  cost-book 
mining  company  who  has  ceased  to  be  a  share- 
holder more  than  two  years  before  the  order  fcnr 
winding  up  cannot  be  put  on  the  list  of  oon- 
tributories as  a  past  member,  although  he  had 
not  so  ceased  for  two  years  before  the  mine 
ceased  to  be  worked.  dkywnoetiCs  Case,  Wheal 
Unity  Wood  Mining  Co,,  In  re,  15  Ch.  D.  13 ; 
42  L.  T.  636 ;  28  W.  B.  897. 

A.  B.  signs  the  cost-book  for  certain  shares, 
and  transfers  them  to  C.  D.,  who  accepts  the 
transfer,  and  signs  the  book  in  respect  of  the 
shares.  C.  D.  having  been  made  a  contributory 
in  respect  of  these  shares : — Held,  that  A.  B. 
could  not  also  be  fixed  with  liability  as  a  con- 
tributory in  respect  of  these  shares.  Bowen^s 
Case,  Cambrian  Mining  Co,,  In  r»,  4  W.  B.  800. 

Forfeiture  of  Shares  on  Konpayment  of  Calls.] 
— ^A  power  in  co-adventurers  to  forfeit  the  shares 
of  one  of  their  number  for  nonpayment  of  calls 
is  not  necessarily  incident  to  a  mining  adventure 
conducted  on  the  cost-book  principle.  Clarke  y. 
Hart,  6  H.  L.  Cas.  633  ;  27  L.  J.,  Ch.  616 ;  6 
Jur.  (N.B.)  447. 

Where  such  a  power  exists  by  agreement 
between  the  parties,  it  is  to  be  treated  as 
strictissimi  juris,  like  a  power  of  forfeiture  with 
respect  to  an  estate,  and  the  forms  to  be  observed 
in  declaring  the  forfeiture  must  be  strictly  fol- 
lowed,   lb. 

Where  an  agreement  to  work  mines  on  the 
cost-book  principle  has  been  entered  into  by 
several  persons,  uie  written  statement  of  one  of 
them  (made  subsequently  to  the  date  of  the 
agreement)  that  hU  shues  are  liable  to  for- 
feiture on  nonpavment  of  calls,  will  not  affect 
his  rights  under  the  agreement.    lb, 

A.,  B.  and  C.  joined  in  a  mining  adventure  on 
the  cost-book  principle  as  recogn^ed  in  Devon- 
shire and  Cornwall.  A.  fell  into  arrear  with  his 
calls.  Notice  was  given  him  of  a  meeting  to 
declare  his  shares  fbrfeited.  The  meeting  was 
held,  but  instead  of  his  shares  being  dedaored 
forfeited,  a  resolution  was  passed  granting  him 
an  extension  of  time ;  no  payment  was  made, 
and  no  further  notice  was  given,  but  a  fortnight 
after  the  extended  time  had  expired  the  shues 
were  declared  forfeited: — Held,  that  such  de- 
claration of  forfeiture  was  invalid.    lb. 

At  a  meeting  of  the  partners  in  a  cost-book 
mine,  held  in  1874,  it  was  stated  that  the  mine 
was  2,003Z.  in  debt,  and  a  call  of  25^.  was  made 
upon  each  of  the  six  shares  in  the  mine.  Two 
of  the  partners  did  not  pay  this  call,  and  were  in 
arrear  for  other  calls.    At  subsequent  meetings, 
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In  June,  1874,  the  shares  of  these  partneis  were 
declared  to  be  forfeited.  These  two  partners 
took  no  steps  as  to  the  mine  nntil  July,  1879, 
when  thej  made  a  claim,  and  in  September, 
1880,  they  brought  an  action,  alleging  that  the 
shares  had  not  been  regularly  forfeited,  and 
claiming  to  be  still  partners.  It  appeared  that 
the  mine  was  in  debt  in  1878  : — Held,  that  eyen 
assuming  the  shares  not  to  ha^e  been  regularly 
forfeits,  the  plaintifb,  under  the  circumstances, 
could  not,  after  lying  by  for  more  than  six  years, 
successfully  assert  their  claim  to  be  partners. 
Clarke  v.  Hart  (6  H.  L.  Cas.  633)  distinguished. 
Rule  y.  Jetoell,  18  Ch.  D.  660  ;  29  W.  B.  755. 

OortiiLoate  —  Votioe  of  Bnlet.] — A  mining 
company  by  its  prospectus  and  certificates  pro- 
fessed to  be  a  company  in  30,000  shares,  of  1^ 
each,  to  be  conducted  upon  the  cost-book  prin- 
ciple. The  directors  passed  rules,  by  one  of 
which  the  company  was  to  be  considered  as  con- 
stituted, and  the  directors  to  be  at  liberty  to 
commence  business,  so  soon  as  one-third  of  the 
shares  should  have  been  subscribed,  and  by 
another  that  no  person  should  be  recognised  as 
an  adyenturer  in  or  entitled  to  any  benefit  from 
the  company  until  he  should  haye  signed  the 
rules,  and  be  duly  registered  in  the  cost-book  as 
an  adyenturer.  H.  haying  seen  the  prospectus, 
but  not  the  rules,  applied  yerbaUy,  and  paid  for 
and  receiyed  certificates  of  shares  in  the  com- 
pany. The  certificates  stated  that  the  shares 
were  to  be  held  subject  to  the  rules  of  the  com- 
pany. The  company  failed.  H.,  a  year  after  he 
receiyed  the  certificates,  brought  an  action  to 
recoyer  his  money,  as  upon  a  failure  of  considera- 
tion, and  the  action  was  compromised  : — Held, 
first,  that  the  certificates  were  notice  of  the  rules, 
and  although  H.,  assuming  him  not  to  haye  had 
preyious  notice,  would  haye  been  allowed,  per- 
haps, a  reasonable  locus  poenitentisB  to  return 
the  certificates,  still,  haying  retained  them,  and 
not  haying  brought  his  action  for  a  year,  he  must 
be  taken  to  haye  acquiesced  in  and  be  bound  by 
the  rules.  Oreat  Cambrian  Mining  Co.j  In  r«, 
Hawkins'  Cote,  2  Kay  &  J.  253 ;  25  L.  J.,  Ch. 
221  ;  2  Jur.  (N.8.)  86  ;  4  W.  R.  224. 

Held,  secondly,  that  although  H.  had  not 
signed  the  rules,  still,  haying  applied  and  paid 
for,  and  accepted  the  certificates  of  shares,  he 
had  authorisea  the  company  to  register  his  name 
in  the  cost-book,  without  his  signing  the  rules, 
that  the  contract  was  complete,  and  that  he  was 
a  contributory.    Ih. 

Although  in  general  no  contract  exists  between 
a  company  and  a  person  who  holds  scrip  certifi- 
cates by  assignment  from  a  shareholder  who  has 
signed  the  cost-book  bonft  fide  in  respect  of  those 
shares,  so  as  to  fix  such  scrip  holder  with  the 
liabilities  of  a  shareholder,  there  may  be  such  a 
course  of  dealing  as  to  establish  a  priyity  between 
the  company  and  the  holder  of  scrip  certificates, 
and  a  liability  against  him,  although  he  has  not 
signed  the  cost-book  in  respect  of  the  shares 
represented  by  such  scrip  certificates.  Bowen^t 
Case,  Cambrian  Mining  Co.,  In  re,  4  W.  B.  800. 

Liability  of  Tramferee.] — A  transferee  of 
shares  in  a  company  conducted  on  the  cost-book 
principle  takes  his  shares  with  their  past  as  well 
as  future  liabilities,  the  deed  of  settlement  of  the 
company  containing  a  proyision  for  the  transfer 
of  shares.  Such  liability  is  independent  of  any 
special  contract  between  the  transferor  and  the 
transferee.    Taylor  y.  Ifill,  8  L.  T.  148. 


The  rule  is  not  affected  by  the  circumstance 
that  the  transferor  is  one  of  the  creditors  of  the 
company ;  and  the  shares  in  the  hands  of  the 
transferee,  and  the  transferee  personally,  be- 
come liable,  on  a  deficiency  of  the  assets  <»f  the 
company,  to  contribute  towards  the  payment  ol 
the  debt  of  the  transferor.    lb. 

In  1851  a  company  had  called  up  and  expended 
all  the  capital  contemplated  by  the  deed,  yi». 
lOl.  per  share.  The  company  had  been  estab- 
lished in  1849,  professedly  on  the  cost-book  prin- 
ciple, with  monthly  meetings,  three  directors, 
one  to  retire  annually,  and  no  new  member  to  be- 
admitted  until  approyed  by  a  board  of  directors. 
After  1851  no  new  directors  were  appointed;  In 
March,  1852,  the  company  being  indebted  to  8., 
one  of  the  shareholders,  in  1,000?.,  a  meeting  was- 
called  and  held  some  time  in  the  spring  or  sum- 
mer of  that  year,  at  which  all  the  adyenturers 
attended.  It  was  then  resolyed  that  the  whole 
authority  of  the  board  of  directors  should  be 
handed  oyer  to  the  secretary,  to  be  exercised 
under  the  supenrision  of  S.  alone,  who  was  to- 
furnish  all  moneys  necessary  to  work  the  mine, 
to  try  and  redeem  what  had  been  already  lost. 
Preyioualy  to  this  meeting,  yie.  in  1851,  P.,  one 
of  the  shareholders,  being  indebted  to  De  0., 
placed  in  deposit  with  him  ten  shares  as  a 
security.  After  the  meeting,  P.,  without  inform- 
ing De  G.  of  the  change  of  circumstances  in  the- 
company,  offered  to  rdinquish  the  ten  shares  to- 
De  G.  in  part  payment.  In  December,  1852,  De 
G.,  haying  put  inquiries  to  the  secretary,  whicb 
were  satisfactorily  answered,  agreed  in  writing 
to  take  these  shares  on  the  same  terms  as  P.  held 
them.  In  April,  1853,  De  G.  endeayonred  to  sellt 
the  shares  to  other  parties,  and  with  that  yiew 
applied  to  be  admitted  on  the  register  as  a  trans- 
feree. This  was  at  first  refused,  but  ultimately 
assented  to,  but  no  such  registration  eyer  took 
place.  The  next  meeting  did  not  take  place  till 
1854,  when  it  appeared  that  the  loss  for  which* 
the  company  was  liable  to  S.  amounted  to  nearly- 
5,O0OZ.  In  1856  S.  alone  presented  his  petition* 
to  haye  the  company  wound  up,  on  whidi  an 
order  was  made  accordingly  : — Held,  that  De  G. 
was  not  liable  to  be  placed  on  the  list  of  con- 
tributories.  De  Castro's  Case,  Court  Qra/nge- 
Silver  Lead  Co.,  In  re,  2  Jur.  (N.S.)  1203. 

The  test  applied  was  not  whether  De  G.  could 
haye  insisted,  as  against  P.,  on  haying  the  shares,, 
but  whether  P.  could  haye  insisted  on  a  specific- 
performance  of  the  agreement  of  December,  1852  ; 
and  :— Held,  that  P.  could  not  haye  done  so.    lb,. 

Under  the  aboye  circumstances  : — Held^  that 
the  company  in  1852,  at  ,the  time  of  the  con- 
tract, was  no  longer  carrying  on  business  under - 
its  deed ;  that  P.  knew  that  fact,  and  that  De  G. 
did  not  know  it ;  and  therefore  that  the  contract 
could  not  be  sustained,    lb, 

G.  took  300  shares  in  a  cost-book  mining  com- 
pany, and  in  order  to  increase  the  apparent 
number  of  shareholders,  and  thereby  cause  the 
mining  scheme  to  be  more  favourably  regarded 
in  the  share  market,  caused  100  of  them  to  be- 
transferred  into  the  name  of  A.,  and  100  to  be 
transferred  into  the  name  of  B.,  who,  notwith- 
standing the  transfers,  neither  attended  meet- 
ings nor  paid  caUs,  nor  took  any  part  in  the 
affairs  of  the  company : — Held,  that  haying 
regard  to  the  absence  of  any  bonft  fide  trustee- 
ship on  the  part  of  A.  and  B.,  and  to  the  extended 
definition  of  the  word  "contributory"  in  the- 
Companies  Act,  1862,  s.  200,  G.  was  properly 
inserted  on  the  list  of  contributories  in  respect- 
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of  the  whole  800  shares.  Cose,  Exparte^  Wheal 
EmUy  Mini%g  Qk,  In  re,  4  Be  G.  J.  A:  8.  53  ;  33 
L.  J.,  Ch.  145  ;  9  Jur.  1184. 

The  secretary  of  an  unregistered  company 
carried  on  upon  the  cost-book  system  purchased 
shares  in  the  company,  and  had  them  transferred 
to  a  nominee^  who  was  a  man  of  small  means, 
his  object  being  to  prevent  its  being  generally 
known  that  he  was  trafficking  in  shares  in  the 
company.  The  transfer  was  registered,  and 
about  three  years  afterwards  the  company  was 
wound  up : — Held,  that  the  transaction  was  a 
bonA  fide  purchase  of  shares  in  the  name  of  the 
trustee,  and  that  the  secretary  could  not  be  put 
on  the  list  of  contributories  in  respect  of  them. 
King'e  Coie,  Qreat  Wheal  Busy  Mining  Co., 
In  re,  40  L.  J.,  Ch.  361 ;  L.  B.  6  Ch,  196 ;  24 
IL.  T.  599  ;  19  W.  R.  549. 

C.  transferred  510  shares  in  a  cost-book 
mining  company  to  A.  for  hi.  The  transfer  was 
registci'ed.  The  company  having  suspicions  as 
to  A.*s  means  asked  for  information  about  him, 
but  got  none.  It  made  calls  upon  him,  and 
•on  nonpayment  recovered  judgment  for  the 
amount,  but  obtained  nothing.  About  two  years 
afterwards  the  company  was  ordered  to  be  wound 
up.  The  liquidator  sought  to  put  C.  upon  the 
list  of  contributories,  on  the  ground  that  the 
transfer  was  fraudulent,  within  s.  35  of  the 
Stannaries  Act,  1869: — Held,  that  the  court 
could  only  act  in  the  winding-up,  as  the  com- 
pany could  have  acted  if  there  had  been  no 
winding-up,  and  that  as  the  company  would 
have  been  estopped  by  having  recognised  the 
transfer  with  knowledge,  the  court  could  not 
•set  it  aside.  Chynaweth'e  Cote,  Wheal  Unity 
Wood  Mining  «».,  In  re,  15  Ch.  D.  18  ;  42  L.  T. 
^86  ;  28  W.  R.  897. 

TraiLfferee  not  Begiftered.]— An  owner 


of  500  shares  in  a  cost-book  mine,  according  to 
the  rules  of  which  the  person  registered  as  owner 
in  the  cost-book  was  subject  to  the  payment  of 
calls  in  respect  of  the  shares  so  long  as  he  con- 
tinued registered  as  the  owner,  sold  his  shares  to 
the  defendant,  and  delivered  to  him  a  document 
addressed  to  the  secretary  of  the  mine,  by  which 
the  owner  requested  the  secretary  to  enter  a 
transfer  of  the  shares  from  his  name  to  that  of 
the  transferee,  subject  to  the  rules,  but  leaving  a 
blank  for  the  name  of  the  transferee,  to  be  filled 
up  by  the  holder  of  the  document,  which  also 
contained  at  the  foot  an  agreement  on  the  part 
•of  the  transferee  to  accept  the  shares  subject  to 
the  rules,  with  a  blank  also  left  for  the  name  of 
the  party  so  agreeing.  The  defendant  did  not 
•cause  the  shares  to  be  registered  in  his  name, 
and  the  plaintifE,  in  consequence  of  his  name 
being  continued  in  the  cost-book  as  the  owner, 
was  compelled  to  pay  some  subsequent  calls : — 
Held,  that  there  was  no  legal  obligation  on  the 
defendant  to  cause  the  shares  to  be  registered  in 
his  name  as  the  owner,  but  that  there  was  an 
implied  obligation  on  him  to  indemnify  the  plain- 
tiff against  caUs  made  during  the  time  when  he 
was  virtually  and  potentially  the  owner  of  the 
shares.  Walker  v.  BaHlett,  18  C.  B.  845 ;  25 
L.  J.,  C.  P.  268  ;  2  Jur.  (1T.S.)  643  ;  4  W.  R.  681 
—Ex.  Ch. 

Liability  of  a  Penon  on  Segiiter  who  hai 
■old  Shares.] — In  a  company  on  the  cost-book 
principle  the  regulations  were,  that  any  person 
who  was  the  holder  of  share  certificates  could 
^use  himself  to  be  registered  as  a  shareholder, 


and  could  not  receive  any  dividends  unless  be 
was  the  registered  holder,  and  on  registration 
the  former  holder  was  freed  from  all  liability : — 
Held,  that  a  registered  shareholder,  who  had  dis- 
posed of  his  shares  and  handed  over  the  certifi- 
cates, but  no  other  person  had  registered  himself 
in  respect  of  those  shares,  remained  liable  to  be 
a  contributory.  Wryegan  Slate  Co,,  In  rv, 
Humhy'e  Que,  28  L.  J.,  Ch.  875  :  5  Jur.  (KjB.) 
215  ;  7  W.  R.  336. 

The  rules  of  a  mining  company  carried  on 
upon  the  cost-book  principle  provided  that  no 
shareholder  should  dispose  of  his  shares  without 
giving  notice  in  writing  to  the  purser  of  the 
intended  transfer,  and  that  every  transfer  should 
be  according  to  a  particular  form  provided  for 
that  purpose.  The  form  was  printed,  and  con- 
tainea  a  notice  that  no  transfer  was  valid  or 
complete  unless  entered  in  the  cost-book,  and 
acknowledged  by  the  purser.  A  shareholder 
agreed  to  transfer  his  shares,  and  the  proposed 
transferee  stipulated  thac  the  transferor  should 
pay  the  calls  then  due.  They  went  together  to 
the  office  of  the  company,  and  deposited  with 
the  purser  a  transfer  of  the  shares  executed  by 
them  both  in  the  required  form,  and  the  trans- 
feror paid  the  calls,  but  no  notice  in  writing  was 
given  of  the  transfer,  nor  was  there  any  formal 
acknowledgment  on  the  part  of  the  purser: — 
Held,  that  the  transferee  was  properly  placed 
upon  the  list  of  contributories.  Pennant  Lead 
Mining  Co.,  In  re,  Mayhetd'e  Case,  5  De  G.  M.  &  G. 
K37  :  24  L.  J.,  Ch.  358 ;  1  Jur.  (N.8.)  666 ;  3 
W.  B.  95. 

Btampiiijg  Transfert— JB8  Tiot.  e.  16,  Boh.] — 
Before  this  enactment,  transfers  of  shares  of 
mines  conducted  on  the  cost-book  principle 
were  exempt  from  stamp  duty.  Toll  v.  Lee,  4 
Ex.  230 ;  18  L.  J.,  Ex.  364  ;  13  Jur.  614. 

Charging  Sharoi  with  Judgment  Debts.]  — 
QusBre,  whether  a  mining  company  on  the  cost- 
book  principle  is  a  public  company  within  1  &  2 
Vict.  c.  110,  6.  14,  so  as  to  make  shares  therein 
liable  to  be  charged  with  a  judgment  debt, 
NicholU  V.  Moeewame,  6  C.  B.  (K.8.)  480 ;  28 
L.  J.,  0.  P.  273 ;  5  Jur.  (N.8.)  1266  ;  7  W.  R. 
612. 

3.  Jurisdiction  op  Stannaby  Coubt. 

In  what  Oatet.] — The  stannary  court  was  a 
court  of  law,  but  not  of  equity.  Trelawn/y  ▼. 
Williame,  2  Yem.  483. 

The  equitable  jurisdiction  of  the  vice-warden 
of  the  stannaries  of  Cornwall  depended  upon  the 
principles  of  equity  as  administered  in  the  court 
of  chfuicery.  Therefore,  where  ejectment  lay 
for  a  mine,  a  petition  to  the  vice-warden  for 
ddivery  of  possession  to  the  plaintiff  without 
alleging  any  impediment  to  the  recovery  of  the 
premises  in  a  court  of  law  was  bad  on  demurrer. 
Nor  would  a  i)etition  lie  simply  for  an  account  of 
mesne  profits  of  a  mine,  where  it  was  not  shewn 
that  any  difficulty  existed  in  taking  the  account, 
or  that  the  account  might  not  be  taken  as  con- 
veniently at  law  as  in  equity.  Vice  v.  Thomas^ 
i  Y.  &  CoU.  638. 

In  Windiog-np.] — See  infra. 

Abolition.]— ^y  59  ^f*  60  Viet,  e.  45,  which 
came  into  operation  on  lift  January,  1897,  the 
court  of  the  viee-toarden  of  the  etannariee  was 
abolished,  and  tJie  jurisdiction  and  powers  of  the 
court  loere  transferred  to  and  vested  in  such 
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-county  eourU  as  the  Lord  Chnneellor  might  by 
order  direct. 

4.  WiNDINO-UP. 

By  wliat  Coiirt.]~Sect.  32  of  18  &  19  Vict. 
<5. 32,  extending  the  jnrisdiction  of  the  stannaries 
■court  over  the  count)'  of  Devon,  did  not  oust 
the  jurisdiction  of  the  courti  of  chancery  over 
paines  in  that  county ;  and  therefore  it  was  no 
•objection  to  a  petition  for  winding-up  a  mining 
company  in  that  county  that  the  petitioners  are 
not  owners  of  one-tenth  in  value  of  the  shares,  as 
Required  by  the  12  &  13  Vict.  c.  108,  s.  1,  in  the 
-case  of  mining  companies  formed  on  the  cost- 
ixx>k  principle  within  the  jurisdiction  of  the 
■court  of  stannaries.  South  Lady  Bertha  Copper 
Minhig  Co.,  In  re,  2  John.  &  H.  376  ;  32  L.  J., 
Ch.  92  ;  9  Jur.  (K  A)  170 ;  7  L.  T.  20  ;  10  W.  R. 
€87. 

Leave  to  present  such  a  petition  was  properly 
:granted,  under  20  &  21  Vict.  c.  78,  s.  12,  on  the 
ground  that  the  stannaries  court  had  no  juris- 
<liction  to  restrain  proceedings  at  law  against 
individual  shareholders.    Ih. 

Where  a  shareholder  in  a  mining  company  on 
the  cost-book  system  in  the  stannaries  was  being 
sued  in  London,  the  vice-warden  had  no  power 
to  stay  the  action : — Held  (the  company  having 
ceased  to  carry  on  business),  that  this  was  a 
proper  case  for  a  winding-up  order  in  chancery, 
and  not  in  the  stannaries  court.  Wlieal  Anne 
Mining  Co,,  In  re,  30  Beav.  601  ;  6  L.  T.  38  ;  10 
W.  B.  330. 

A  company  registered  in  the  stannaries  court 
-for  the  working  of  mines  in  Cornwall  must  be 
wound  up  in  the  court  of  the  vice-warden  of 
the  stannaries,  although  the  company  never 
commenced  working  any  mines,  and  had  not  any 
creditors  within  the  jurisdiction  of  the  court. 
Eatt  Botallack  Mining  Co,,  In  re,  34  Beav.  82  ; 
34  L.  J.,  Ch.  81 ;  11  L.  T.  408 ;  10  Jur.  (N.S.) 
1193;  13W.  R.  197. 

Mining  companies  formed  before  the  passing 
of  the  act  11  &  12  Vict.  c.  45,  are  not  within  its 
provisions,  the  intention  of  s.  2  being  only  to 
oring  the  associations  therein  mentioned  within 
the  description  and  operation  of  s.  1.  Wyld, 
Ex  parte,  Wlieal  Lorell  Mining  Co.,  In  re, 
1  Macn,  &  G.  1 ;  1  H.  &  Tw.  126  ;  18  L.  J.,  Ch. 
139  ;  13  Jur.  133. 

A  company  had  carried  on  business  upon  the 
cost-book  principle  until  a  certain  day,  when  it 
was  registered  as  a  company  with  limited 
liability.  An  order  was  afterwards  obtained 
before  the  court  of  bankruptcy,  under  the 
19  &  20  Vict.  c.  47,  for  winding  up  the  company. 
Many  actions  were  brought  against  the  directors 
and  shareholders  on  account  of  debts  accrued 
before  the  registration :— Held,  that  the  coi^rt 
of  chancery  Imd  jurisdiction  to  make  an  order 
for  winding  up  the  company  as  it  existed  before 
the  registration.  Welsh  Potosi  Mining  Co,, 
In  re,  27  L.  J.,  Ch.  811  ;  4  Jur.  (N.8.)  577. 

A  company  established  for  the  purpose  of 
acquiring  and  working  mines  in  Cornwall,  and 
carrying  on  the  business  of  a  smelting  and 
refining  company,  .and  its  auxiliary  thereto,  the 
purchase  and  erection  of  buildings,  jetties,  piers, 
railways,  ^.,  and  the  freighting  of  vessels,  is 
subject  to  tiie  jurisdiction  of  the  court  of  the 
fltannaries.  Atter,  Est  parte,  PejihaLe  Lead 
Mining  Co.,  In  re,  36  L.  J.,  Ch.  616  ;  L.  B.  2  Ch. 
398  ;  16  L.  T.  336  ;  15  W.  B.  664. 

When  a  company  has  been  established  for 
working  mines  within  the  district  of  the  stan- 


naries, the  fact  that  some  of  the  objects  of  the 
company  are  to  be  carried  out  beyond  the  district 
does  not  exempt  the  company  from  the  jurisdic- 
tion of  the  stannaries  court.    Ih, 

On  whofe  AppUeation.] — A.,  a  shareholder  in 
a  cost-book  mine,  receives  notice  in  1851  of  an 
intended  sale  of  a  portion  of  the  mine  with  a 
view  to  its  being  worked  by  a  new  company,  and 
is  subsequently  informed  that  the  arrangement 
had  been  adopted,  that  a  transfer  of  the  old 
share  and  issue  of  shares  in  the  new  company 
had  been  agreed  upon,  and  a  call  directed  in 
order  to  clear  off  the  liability  remaining  upon 
the  old  mine  as  shown  by  the  balance-sheet.  A. 
does  not  transfer  his  shares  or  take  up  those 
issued  by  the  new  company,  and  declines  to  pay 
the  call.  On  his  being  sued  by  a  creditor  of  the 
company  for  a  sum  equal  in  amount  to  this 
unpaid  call : — Held,  that  although  A.  could  not 
disturb  the  arrangement  of  1851  as  to  the 
transfer  and  sale,  he  was  entitled  to  have  the 
old  company  wound  up  for  the  purpose  of  settling 
the  outstanding  liabilities,  in  respect  of  which 
the  allegations  in  the  petition  bad  not  been 
satisfactorily  explained.  Birch,  Torr  and  Vitifer 
Mining  Co.,  In  re,  1  Kay  &  J.  204  ;  3  W.  B.  148. 

Creditor  Appearing.] — On  a  petition  to  wind 
up  a  company  within  the  stannaries,  a  creditor 
is  not  entitled  to  appear  and  oppose.  Trctoil  and 
Menser  Minina  Co.,  In  re,  2  John.  &  H.  421 ;  6 
L.  T.  154 ;  10*  W.  R.  338. 

Staying  Aotioni.] — In  an  action  against  a 
shareholder  in  a  company  working  a  mine  on 
the  cost-book  system  for  goods  supplied  to  the 
company,  it  appeared  that  after  he  had  parted 
with  his  shares  m  it,  the  remaining  members  of 
the  company  caused  it  to  -be  I'egistcred  under 
21  &  22  Vict.  c.  60,  and  an  order  was  made  by 
the  court  of  the  vice-warden  of  the  stannaries 
to  wind  up  the  company  and  stay  all  actions  by 
creditors  against  it ;  and  a  list  of  contributories 
was  drawn  up,  in  which  the  name  of  the  defen- 
dant was  included.  On  an  application  to  stay 
the  action  : — Held,  that  the  plaintiff  had  a  right 
to  proceed,  and  that  the  court  of  the  vice- 
warden  had  no  power  to  make  that  order,  as  the 
defendant  was  not  a  member  of  the  registered 
company,  and  the  debt  sued  for  was  not  a  debt 
of  that  company.  Lanyon  v.  Smith,  3  B.  &  S. 
938;  32  L.  J.,  Q.  B.  212;  9  Jur.  (N.S.)  1228; 
8L.  T.  812;  11  W.  B.  665. 

Inipeotion  of  Books.] — ^The  practice  of  the 
stannaries  court  is  the  same  as  that  of  the  high 
court  of  justice,  that  the  mere  fact  of  a  petition 
is  not  enough  to  justify  an  order  for  inspection 
of  books.  But  if  grounds  are  shewn,  the  petition 
may  properly  be  ordered  to  stand  over  to  allow 
the  petitioner  to  enforce  his  right  as  a  share- 
holder to  inspection.'  The  right  of  inspection 
under  the  22nd  section  of  the  Stannaries  Act,  1855, 
is  personal  to  the  shareholder,  and  does  not 
extend  to  his  solicitors  or  agents..  West  Bevftn 
Great  Consols  Mine,  In  re,  27  Ch.  D.  106 ;  51 
L.  T.  841  ;  32  W.  R.  890— C.  A. 

Beetiiying  Begifter.] — Under  the  Companies 
Act  of  1862,  8.  35,  the  vice-warden  of  the 
stannaries  has  not  exclusive,  but  concurrent, 
jurisdiction  to  entertain  an  application  to  rectify 
the  register  of  members.  PenluUe  Lead  Mining 
Co.,  In  re,  Atter,  Ex  parte,  36  L.  J.,  Ch.  515  ; 
L.  B.  2  Ch.  898  ;  16  L.  T.  336  ;  16  W.  B.  664. 
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MiffeManee.] — ^M.  and  T.  were  the  principal 
shareholders  in  the  Ambrose  Lake  Mine,  which 
was  a  cost-book  company  divided  into  6,000 
shares.  In  1871  it  was  determined  to  convert  it 
into  a  limited  company,  and  for  this  purpose  the 
lease  of  the  mine  was  assigned  to  E.,  a  clerk 
of  T.,  and  an  agreement  was  executed  that  E. 
should  convey  it  to  T.  and  another  as  trustees 
for  a  new  company  to  be  thereafter  formed  in 
consideration  of  the  sum  of  24,000^.  to  be  paid  to 
E.  as  follows  : — 6,000  fully  paid-up  shares  of  21. 
each  and  12,000  shares  with  20#.  each  considered 
as  paid  thereon  in  the  capital  of  the  company  to 
be  formed.  This  new  company  was  incorporated 
under  the  above  title  on  the  19th  of  January, 
1872,  and  the  agreement  which  was  printed  in 
the  memorandum  and  articles  of  association  was 
duly  registered.  M.  and  T.  were  two  of  the 
directors  named  in  the  articles.  One  of  the 
objects  for  which  the  company  was  established 
was  as  stated  in  the  memorandum — ^the  purchase 
of  the  lease  of  the  Ambrose  Lake  Mine — and  the 
nominal  capital  of  the  company  was  stated  to  be 
36,000/.  divided  into  18,000  shares  of  21.  each. 
By  the  articles  of  association  it  was  provided, 
inter  alia,  that  the  first  6,000  shares  were  to  be 
deemed  fuUy  paid  up,  and  the  remaining  12,000 
to  have  20«.  per  share  paid  thereon  on  allotment. 
At  the  first  meeting  of  the  directors,  all  of  whom 
had  interests  in  the  cost-book  mine,  a  resolution 
was  passed  adopting  the  agreement  to  purchase 
the  mine  and  the  articles  of  association.  The 
shares  which  formed  the  purchase  money  were, 
in  pursuance  of  an  arrangement,  divided  by  E. 
between  M.  and  T.  and  the  other  shareholders  of 
the  cost-book  mine,  according  to  their  foi-mer 
holdings  in  the  mine.  Shares  were  allotted  to 
M.  and  T.  of  the  nominal  value  of  11,450?.  and 
11,410Z.  respectively.  There  was  no  allotment  of 
shares  to  the  outside  public,  the  new  company 
consisting  entirely  of  the  farmer  holders  in  the 
cost-book  mine  or  their  nominees.  No  prospectus 
was  issued.  The  company  was  ordered  to  be 
wound  up  compulsorily  in  January,  1878,  and 
the  liquiaator  applied  in  the  winding-up,  that 
M.  and  T.  might  oe  ordered,  under  s.  165  of  the 
Companies  Act,  1862,  to  nay  the  sums  of  11,450/. 
and  1 1 ,410/.  respectively,  oy  way  of  compensation 
for  misfeasance  as  directors  : — Held,  that  though 
the  conversion  of  the  cost-book  mine  into  a 
limited  company  might  be  a  fraud  on  the  public, 
it  was  not  a  wrong  as  between  the  company  and 
the  vendors.  It  was  no  fraud  on  the  existing 
shareholders,  because  they  were  all  cognisant  of 
it,  nor  on  future  shareholders,  because  by  the 
constitution  of  the  company  there  could  be  no 
future  allottees  of  shares.  The  vendors  and  the 
purchasers  forming  the  whole  company,  the  com- 
pany could  not  complain,  the  remedy,  if  any, 
being  the  remedy  of  a  purchaser  from  the  original 
allottees  who  might  have  been  deceived  by  the 
ropresentation  of  his  vendor  as  to  the  value  of 
the  shares.  Taylor,  Ex  parte,  Ambrose  Lake  Tin 
JRninff  Co.,  In  re,  49  L.  J.,  Ch.  467  ;  14  Ch.  D. 
390 ;  42  L.  T.  604  ;  28  W.  R.  783. 

Begiitration  of  Contract.] — ^The  owners  of  a 
mine  worked  on  the  cost-book  principle  formed 
a  limited  company  by  registration  under  the 
Companies  Acts,  1862  and  1867,  and  signed  the 
memorandum  of  association  for  the  full  number 
of  10/.  shares  into  which  the  capital  was  to  be 
divided  in  proportion  to  their  respective  interests 
in  the  miue,  and  a  clause  in  the  articles  of 
association  (which  were  duly   signed)  stated. 


that  it  was  agreed  that  71.  should  be  credited 
on  each  of  their  10/.  shares,  and  that  aU  their 
interests  should  vest  in  the  company : — ^Held, 
that  this  was  a  valid  contract  sufficiently  regis- 
tered under  the  Companies  Act,  1867,  s.  25. 
Appletreewiok  Lead  Inning  Co.,  In  re,  43  L.  J., 
Ch.  793 ;  L.  R.  18  Eq.  95 ;  30  L.  T.  287  :  22 
W.  R.  678. 

Proof  by  Xember  agai]iit.]^A  shareholder  in 
a  Cornish  mine  worked  on  the  cost-book  system 
relinquished  his  shares  in  July,  1868,  and  paid 
his  share  of  the  expenses  up  to  his  retirement. 
In  August,  1869,  an  order  for  winding  up  the 
company  was  made,  and  the  retired  shareholder 
claimed  to  prove  as  a  creditor  for  the  value  of 
his  share  of  the  stock  and  plant.  The  assets 
were  insufficient  to  pay  the  creditors  of  the 
mine.  It  having  heea  found  by  a  jury  that, 
according  to  the  custom  of  Cornwall,  an  adven- 
turer in  a  cost-book  mine,  upon  relinquishing 
his  shares  and  discharging  his  proportion  of  the 
liabilities  of  the  company  at  that  date,  waa 
entitled  to  be  paid  his  share  of  the  then  value 
of  the  stock  and  plant,  and  that  such  share  was 
due  to  him  immediately,  and  payable  within 
two  years,  the  proof  was  admitted.  Prosper 
United  Mining  Co.,  In  re,  Palmer.  Ex  parte, 
L.  R.  7  Ch.  206  ;  26  L.  T.  374  ;  20  W.  R.  323. 

Coiti.] — On  appeal  from  the  stannaries  court, 
the  registrar  of  which  is  the  official  liquidator 
of  companies  wound  up  in  that  jurisdiction,  as 
well  as  the  officer  charged  with  the  taxation  of 
the  costs  or  proceedings  in  that  court,  it  was 
ordered  that  the  costs  of  the  appeal,  as  well  as 
the  costs  of  the  prior  proceedings  in  relation  to 
the  order  appealed  from,  should  be  taxed  by 
the  taxing  master  of  the  court  of  chancery. 
Spargo's  Caee,  Harmony  and  Montagve  Mining 
Co.,  In  re,  42  L.  J.,  Ch.  488  ;  L.  R.  8  Ch.  407  i 
28  L.  T.  163  ;  21  W.  R.  306. 

Contributoriet.]— iSi90supra,;SHABES,  coL  1271^ 

et  seq. 

VIIL  REGULATION  AND  INSPECTION  OF 

MINES. 

1.  Coal  Mines. 

Employment  of  Femalei.] — ^To  make  a  con^ 
tractor  for  working  a  mine  liable  to  a  conviction 
for  allowing  females  to  have  charge  of  the 
machinery  or  tackle  by  means  of  which  persons 
are  brought  up  or  passed  down  a  vertical  shaft 
of  a  mine,  contrary  to  5  &  6  Vict.  c.  99,  ss.  8  &  13, 
knowledge  of  or  acquiescence  in  their  being  so- 
employed  must  be  brought  home  to  hiwi,  Reg^ 
V.  Handley,  9  L.  T.  827. 

Evidence  of  females  being  found  in  charge  of 
such  machinery  and  tackle  on  one  occasion  onljjr 
is  not  sufficient.    Ih. 

The  court  has  power  to  entertain  a  special  case* 
sent  by  the  quarter  sessions  for  their  opinion, 
they  having  confirmed  a  conviction  appealed 
against,  under  6  &  6  Vict.  c.  99,  s.  21,  subject  to- 
the  opinion  of  the  court.    IK 

Votioe  of  AceideBt.]— By  18  &  19  Yict.  c.  108^ 
s.  9,  if  loss  of  life  to  any  person  employed  in  a. 
coal  mine  occurs  by  reason  of  any  accident 
within  such  coal  mine,  or  if  any  serious  personal, 
injury  arises  from  explosion  therein,  the  owner 
shall,  **  within  twenty-four  hours  next  after  such 
loss  of  life."  send  notice  of  such  accident  to  the- 
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izupector  of  the  district: — Held,  that  where 
serious  personal  injury  arose,  not  attended  with 
loss  of  life,  the  owner  could  not  be  convicted 
for  not  sending  notice  to  the  inspector.  Under- 
hill  V.  L*yngridge^  29  L.  J.,  M.  C.  65 ;  6  Jur. 
(NA)  221. 

Tentilatioii.]— Bj  the  Mines  Inspection  Act, 
1860,  s.  10,  r.  1,  an  adequate  amount  of  ventila- 
tion shall  be  constantly  produced  in  all  coal 
mines  or  collieries  and  ironstone  mines  to  dilute 
and  render  harmless  noxious  gases  to  such  an 
extent  that  the  working-places  of  the  pits,  levels 
and  workings  of  every  such  collieiy  and  mine, 
and  the  travelling  roads  to  and  from  such 
working-places,  shall,  under  ordinary  circum- 
stances, be  in  a  fit  state  for  working  and  passing 
therein : — Held,  that  r.  1  was  not  confined  to 
the  ventilation  of  the  working-places  and  travel- 
ling roads,  but  required  that  so  much  of  the 
mine  must  be  kept  ventilated  as  to  render  the 
working-places  and  travelling-roads  safe.  Br<mgh 
V.  Homfray,  9  B.  A  S.  492  ;  37  L.  J.,  M.  0. 177  ; 
L.  B.  3  Q.  B.  771  ;  16  W.  B.  1123. 

Timbering— Props  and  Sprags  where  « re- 
quired." ]—Bule  22  of  8.  49  of  the  Coal  Mines 
Regulation  Act,  1887,  provides  for  the  use  of 
sprags  or  holding  props  in  mines  to  support  the 
top  coal  whilst  the  bottom  coal  is  being  worked. 
Upon  their  true  construction,  the  words  of  that 
rule,  "where  they  are  required,"  mean  where 
they  are  "  necessary,"  and  not  where  the  work- 
men think  them  necessary.  Whether  they  be 
necessary  or  not  is  a  question  of  fact  to  be 
decided  by  the  justices  in  each  case.  Oihhon  v. 
Phillips^  64  L.  J.,  M.  G.  42. 

Examination  of  Machinery,  fto.,  and  Shafts.] 
— ^Rule  5  of  s.  49  of  the  Coal  Mines  Hegulation 
Act,  1887,  requires  the  report  of  the  result  of 
the  daily  examination  of  the  external  parts  of 
the  machinery,  guides,  conductors,  &c.,  to  be 
recorded,  as  well  as  the  report  of  the  weekly 
examination  of  the  shafts.  Scott  v.  Bould^  64 
L.  J.,  M.  C.  16  ;  [1895]  1  Q.  B.  9  ;  15  B.  134  ; 
71  L.  T.  577  ;  18  Cox,  C.  C.  62  ;  59  J.  P.  390. 

Breaeh  of  Bnles  by  Workman.]— By  the  Coal 
Mines  Begulation  Act,  1872,  s.  52,  power  is 
given  to  frame  special  rules  for  the  conauct  and 
guidance  of  the  persons  acting  in  the  manage- 
ment of  a  coal  mine  or  employed  in  or  about  the 
same.  By  a  special  rule  in  force  in  a  mine  no 
person  employed  in  or  about  the  works  was  to 
ascend  the  pit  contrary  to  the  direction  of  the 
hooker-on.  In  this  mine  the  workmen  had 
power  to  dismiss  themselves  at  a  moment's 
notice.  The  workmen  employed  in  the  mine 
being  dissatisfied  with  their  working-place  dis- 
charged themselves.  They  asked  the  hooker-on 
to  allow  them  to  ascend  the  pit,  but  he  refused 
to  do  so  until  the  ordinary  time  came  for  work- 
men to  quit  the  mine ;  the  workmen,  however, 
ascended  contrary  to  his  direction  : — Held,  that 
they  had  been  guilty  of  a  breach  of  the  special 
rule  above  mentioned.  Higham  v.  Wright^  46 
L.  J.,  M.  C.  223  ;  2  C.  P.  D.  397  ;  37  L.  T.  187. 

By  the  Mines  Inspection  Act,  1860,  it  is  by 
s.  11  enacted  that  special  rules  shtdl  be  estab- 
lished in  every  mine  within  the  act,  and  by  s.  22 
a  penalty  is  i^nposed  u}  n  workpeople  employed 
in  such  mines  who  neglect  or  wimiUy  violate 
any  of  such  special  rules.  By  r.  11  of  the  special 
rules  in  force  in  the  present  case,  every  charter- 1 
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master,  underlooker,  manager  or  other  person, 
upon  employing  any  workman,  was  to  deliver 
to  him  a  copy  of  such  rules ;  and  by  r.  34  it 
was  provided  that  "  Every  workman  is  engaged 
subject  to  these  rules,  and  shidl  observe  the 
same  and  abide  by  the  consequences  of  neg- 
lecting them,  and  shall  receive  a  copy  thereof 
from  the  manager,  chartermaster  or  other 
person  who  shall  engage  him."  Upon  an  informa- 
tion under  s.  22  against  the  appellant  for 
disobeying  the  orders  of  the  respondent,  who 
was  the  chartermaster  under  whose  control  the 
appellant  was,  contrary  to  the  rules,  there  was 
no  evidence  that  a  copy  of  the  said  rules  had 
been  given  to  the  appellant : — Held,  that  the 
delivery  of  a  copy  of  such  rules  was  a  condition 
precedent  to  the  respondent's  right  to  enforce 
them.    JBtgffiiuon  v.  JEfapley,  19  L.  T.  690. 

Votieo  by  Inipeotor  of  Danffer — Oljeetion  of 
Owner— Powers  of  Arbitrator.!— In  an  arbitra- 
tion under  s.  46  of  the  Coal  Mines  Begulation 
Act,  1872,  the  duty  of  the  arbitrator  is  limited  to 
determining  whether  the  matter  complained  of 
by  the  inspector  is  dangerous  and  ought  to  be 
remedied,  and  he  has  no  power  to  determine 
what  is  the  proper  remedy,  or  to  direct  that 
any  particular  remedy  be  adopted.  Some  Secre- 
tary and  Fletcher,  In  re,  56  L.  J.,  Q.  B.  177 ; 
18  Q.  B.  D.  339 ;  35  W.  B.  282  ;  51  J.  P.  707— 
C.  A, 

Bemedy  not  possible.] — ^A  colliery  being 

in  danger  of  b^ing  flooded  by  the  accumulation 
of  water  in  an  adjacent  disused  pit  belonging  to 
a  different  owner,  the  inspector  of  mines  served 
a  notice  under  the  Coal  Mines  Begulation  Act, 
1872,  s.  46,  on  the  owner  of  the  colliery,  calling 
on  him  to  remedy  the  matter.  He  attempted  to 
do  so,  but  found  that  it  was  impossible  without 
going  on  to  his  neighbour's  property,  and  conse- 
quently failed  to  comply  with  tne  notice,  and  did 
not  remove  his  men  from  his  own  workings.  On 
these  facts  he  was  convicted  of  an  offence  under 
s.  46  : — Held,  that  he  was  wrongly  convicted,  for 
that  section  onl^  applied  to  cases  where  the 
remedy  was  within  tne  owner's  power,  which  it 
was  not  in  the  present  case,  and  that  he  was  not 
bound  to  withdraw  his  men  in  consequence  of 
the  notice,  the  withdrawal  of  n^en  being  pro- 
vided for  by  s.  51,  sub-s.  6.  Spon  Lane  CoUiery 
Co.  V.  Baher,  48  L.  J.,  M.  0.  25  ;  3  Q.  B.  D.  673 ; 
39  L.  T.  13  ;  27  W.  B.  46. 

Boiler  Explosion — Power  of  Board  of  Trade 
to  direct  Inquij^.l — The  Boiler  Explosions  Act, 
1882,  by  s.  4,  provides  that "  this  act  shiall  not  apply 
to  any  boiler  used  exclusively  for  domestic  pur- 
poses, or  to  any  boiler  used  in  the  service  of  her 
majesty,  or  to  any  boiler  on  board  a  steamship 
having  a  certificate  from  the  board  of  trade,  or 
to  any  boiler  explosion  into  which  an  inquiry 
may  be  held  unaer  the  provisions  of  the  Coal 
Mines  Begulation  Act,  1872,  and  the  Metalli- 
ferous Mines  Begulation  Act,  1872,  or  either  of 
them "  ;  and  by  s.  2  of  the  Boiler  Explosions 
Act,  1890,  "  so  much  of  s.  4  of  the  Boiler  Explo- 
sions Act,  1882,  as  relates  to  any  boiler  other 
than  a  boiler  used  in  the  service  of  her  majesty, 
or  used  exclusively  for  domestic  purposes,  is 
hereby  repealed"  : — Held,  that  the  board  of  trade 
has  power  under  these  acts  to  direct  an  inquiry 
under  the  Boiler  Explosions  Act,  1882,  into  a 
boiler  explosion,  notwithstanding  that  the  secre- 
tary of  state  also  has  power  to  direct  an  inquiry 
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as  to  the  explosion  under  the  Coal  Mines  Regu- 
lation Act,  1872,  or  the  Metalliferous  Mines 
Regulation  Act,  1872.  Beg.  v.  Boiler  ExploHont 
Commiuianert,  60  L.  J.,  Q.  B.  644;  [1891]  1 
Q.  B.  703  ;  64  L.  T.  674  ;  39  W.  R.  440—0.  A. 
Affirming  55  J.  P.  616. 

Penaltiet — ^LimitatioiL  of  Time  for  BeeoYoriiig.  ] 
—  Mandamus  tested  the  14th  May,  1857,  to 
justices,  to  hear  and  determine  the  merits  of  an 
information,  which  tbey  had  dismissed  without 
hearing  and  determining  the  merits,  on  the  20th 
of  January.  Return,  that  the  justices,  in  obedi- 
ence to  the  writ  on  the  22nd  of  December,  1857, 
heard  and  determined  the  information,  which 
was  for  penalties  incurred  by  a  contravention  of 
the  18  &  19  Vict.  c.  108,  and  dismissed  it,  on  the 
ground  that  the  offence  having  been  committed 
on  the  17th  of  December,  1856,  more  than  three 
months  had  elapsed,  and  the  defendant  was 
therefore  protected,  and  could  not  be  convicted. 
Sect.  14  enacts,  that  all  penalties  imposed  by 
the  act  may  be  recovered  within  three  months 
of  the  commission  of  the  offence : — Held,  that 
whether  the  justices  were  right  or  wrong  in  their 
construction  of  the  act,  the  return  shewed  that 
they  had  obeyed  the  writ,  and  was  therefore 
good.  Reg.  v.  Mainwaring,  El.  BL  &  EL  474  ; 
27  L.  J.,  M.  C.  278  ;  4  Jur.  (NJ5.)  928  ;  6  W.  R. 
594. 

Semble,  per  Lord  Campbell,  C.J.,  and  Cromp- 
ton,  J.,  that  the  justices'  construction  of  the  act 
was  right ;  Coleridge,  J.,  and  Erie,  J.,  inclining 
to  a  contrary  opinion.    2  b, 

Complianeo  with  Oeneral  Bnlet  when  *  *  Seaioiu 
ably  PraetLoahle."]— The  Coal  Mines  RcguUtion 
Act,  1872,  by  s.  51  enacts  that  certain  general 
rules  shall  be  observed  so  far  as  is  reasonably 
practicable,  and  among  them  that  gunpowder 
or  other  explosive  or  inflammable  substance 
shall  not  be  used  in  the  mine  underground,  during 
three  months  after  any  inflammable  gas  has 
been  found  in  any  such  mine,  if  the  inflammable 
gas  issued  so  freely  that  it  shewed  a  blue  cap  on 
the  flame  of  the  safety-lamp,  except  when  the 
persons  ordinarily  employed  in  the  mine  are  out 
of  the  mine  "  or  out  of  the  part  of  the  mine 
where  it  is  used  '* : — Held,  that  the  expression 
*<  reasonably  practicable  "  did  not  relate  to  the 
carrying  on  of  the  mine  as  a  profltable  concern, 
but  to  physical  or  engineering  difficulties  in  the 
way  of  carrying  out  the  rules,  and  that  the 
expression  "  part  of  the  mine,"  did  not  mean  the 
neighbourhood  where  the  gimpowder  would  be 
used,  but  such  a  part  of  the  mine  as  could 
be  treated  under  the  statute  as  a  separate  mine. 
WaUs  or  Wal4it  v.  Thom/u,  55  L.  J.,  M.  C.  57 ; 
16  Q.  B.  D.  340 ;  55  L.  T.  400  ;  16  Cox,  C.  C. 
128  ;  50  J.  P.  516. 

Jjiability  of  Joint  Ownen.] — A  party  was 
summoned  before  justices,  upon  an  information 
under  18  &  19  Vict.  c.  108,  s.  11,  charging  that 
he,  "  being  one  of  the  owners  and  managers  "  of 
a  colliery,  had  worked  the  colliery  without  pro- 
viding the  boiler  with  a  proper  steam  gauge.  In 
defence  he  contended  that,  as  there  were  other 
owners,  they  ought  to  be  charged  with  him  ;  but 
he  did  not  deny  that  he  was  resident  owner,  and 
took  an  active  part  in  the  management.  The 
justices,  upon  this  objection  alone,  dismissed  the 
complaint,  considering  the  information  to  be  bad 
on  the  face  of  it,  becaufie  it  shewed  that  there 
were  other  owners.    A  mandamus  was  granted, 


commanding  them  to  hear  and  determine  the 
information ;  for  that,  first,  the  objection  was 
invalid ;  and,  secondly  the  justices  had  not 
exercised  jurisdiction,  but  had  declined  it,  the 
objection  being  preliminary,  though  taken  in 
defence,  and  not  at  the  outset.  lUg.  v.  Brown^ 
7  EL  &  BL  757 ;  26  L.  J.,  M.  C.  183 ;  8  Jar. 
(N.8.)  745  ;  5  W.  R.  625. 

Tmmnnity  of  Mino^iwnen  for  Vegli^nee  of 
Serranti.] — By  the  Mines  Regulation  Act,  1860, 
s.  10,  it  was  provided  that  certain  general  rales 
should  be  observed  in  every  coal  mine  by  the 
owner  and  agent  thereof ;  and  among  those 
roles  was  one  providing  that,  whenever  safety 
lamps  were  required  to  be  used,  they  should  be 
first  examined  and  safely  locked  by  a  person  or 
persons  duly  authorised  for  that  purpose.  By 
s.  22,  a  penalty  is  imposed  on  the  owner  or  agent 
if,  through  the  de&ult  of  such  owner  or  agent, 
any  of  the  general  rules,  the  provisions  of  which 
ought  to  be  observed  by  them,  were  n^lected 
or  wilfully  violated.  The  owner  of  a  mine 
appointed  a  competent  person  to  examine  and 
lock  the  safety  lamps  required  for  use  in  the  mine, 
but  such  person  delivered  out  certain  safety  lamps 
to  miners  for  use  in  the  mine  unlocked  : — ^Held, 
that,  in  the  absence  of  any  personal  default  on 
the  part  of  the  owner,  he  was  not  liable  to  a 
penalty  in  respect  of  the  act  of  the  person  so 
employed  by  him.  Diekinton  v.  Fletcher^  43 
L.  J.,  M.  C.  25  ;  L.  R.  9  C.  P.  1  ;  29  L.  T.  540. 

The  owners  of  a  colliery  who  have  appointed 
a  certificated  manager  under  the  Coal  Mines 
Regulation  Act,  1872,  s.  26,  are  not  liable  for  an 
injury  to  a  workman  in  the  colliery  caused  by 
the  negligence  of  the  manager,  as  there  is 
nothing  in  the  statute  to  make  him  other  than 
a  fellow- workman  of  the  person  injured.  Howeils 
V.  Landore  Steel  Co.,  44  L.  J.,  Q.  B.  25  ;  L.  R.  10 
Q.  B.  62 ;  82  L.  T.  19  ;  23  W.  R.  336.  Also 
reported,  81  L.  T.  433. 

Owner's  Liability  for  not  Pablishing  Bnlea.] 
— By  s.  51  of  the  Coal  Mines  Regulation  Act, 
1872,  certain  general  rules  are  provided,  to  be 
observed  in  every  mine  to  which  the  act  applies, 
and  it  is  enacted  that,  "  in  the  event  of  any  con- 
travention or  non-compliance  with  any  of  the 
general  rules  by  any  person  whomsoever  being 
proved,  the  owner,  agent  and  manager  shall  each 
be  guilty  of  an  offence  against  the  act,  unless  he 
proves  that  he  had  taken  all  reasonable  meami, 
by  publishing  and  to  the  best  of  his  power 
enforcing  the  said  rules  and  regulations  for  the 
working  of  the  mine,  to  prevent  such  contraven- 
tion or  non-compliance "  : — Held,  that  in  the 
case  of  a  non-resident  part  owner  of  a  mine, 
taking  no  part  in  the  management,  the  appoint- 
ment of  a  certificated  manager  is  evidence  upon 
which,  without  proof  of  personal  interference  on 
the  part  of  such  owner,  he  may  be  acquitted  of 
an  offence  under  that  section.  Baker  v.  Carter^ 
47  L.  J.,  M.  C.  87 ;  3  Ex,  D.  132 ;  26  W.  R. 
497. 

"  Owner  "—Who  is.]— In  1860,  S.  proposed  in 
writing  to  take  from  the  landlord  certain  coal 
mines  for  fourteen  years,  from  Michaelmas  of 
that  year,  at  a  certain  rent,  a  lease  to  be  granted 
and  accepted,  with  provisions  contained  in  a  then 
existing  lease  of  other  mines.  The  landlord 
acceptal  this  proposal  in  writing,  but  no  lease 
was  executed.  One  of  the  provisions  mentioned 
was,  that  when  and  so  soon  as  the  pits,  shafts. 
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roads,  kc^  should  be  disoontinued  or  become  use- 
less, the  lessee  would  fill  up  or  remove  the  same 
unless  the  lessor  should  sig^j  his  wish  that  the 
same  should  be  kept  open  or  continued.  In 
1871  S.  disoontinued  working  these  mines.  In 
December,  1875,  he  was  convicted  by  justices 
under  the  Ck)al  Mines  Regulation  Act,  1872,  s.  41, 
upon  a  charge  of  not  causing  the  tops  of  the 
shafts  of  these  mines  to  be  kept  securely  fenced 
for  the  prevention  of  accidents  on  the  29th 
November  previously : — ^Held,  that  he  was  not  at 
the  date  charged  an  owner  of  the  shafts  within 
the  interpretation  of  that  term  in  s.  72.  StoU  v. 
jDickiman,  34  L.  T.  291. 

Breaoh  of  BnlM  and  BagolatlonB — ^LUbiUty 
of  Agent  and  Kanagor.] — By  a  special  rule  for 
the  r^ulation  of  coal  mines  under  the  Mines 
BeguUtion  Act,  1860,  the  banksman  is  directed 
to  take  care  that  the  persons  descending  the  pit 
shall  in  no  case  exceed  the  number  of  eight  men 
and  boys ;  a  breach  of  these  rules  is  punishable 
on  summary  conviction  by  fine  and  imprisonment. 
The  chart^rmaster  of  a  pit  (who  by  the  rules  was 
declared  to  be  the  responsible  manager  of  the  pit 
under  his  charge)  was  close  to  the  pit,  and  was 
cognizant  that  more  than  eight  men  were  being 
lowered  down  at  one  time,  and  had  power  to  pre- 
vent the  banksman  (who  was  his  servant)  from 
80  doing,  and  did  not  interfere : — Held,  that  he 
was  properly  convicted  of  a  breach  of  the  regula- 
tions, as  being  a  person  aiding,  abetting  or 
procuring  the  commission  of  the  offence,  within 
11  &  12  Vict  c.  43,  B.  5.  HowelU  v.  Wynne^  15 
C.  B.  (N.B.)  3  ;  32  L.  J.,  M.  0.  241 ;  9  Jur.  (N.8.) 
1041. 

The  18  &  19  Vict.  c.  108,  s.  4,  required  certain 
rules  to  be  observed  in  every  coal  mine  and 
colliery  by  the  owner  and  agent  thereof.  By 
r.  1,  an  adequate  amount  of  ventilation  is  to  be 
constantly  produced  at  all  collieries,  in  order 
that  the  working-places  of  the  pits  and  levels  of 
such  collieries  may,  under  ordinary  circum- 
stances, be  in  a  fit  state  for  working.  Sect.  11 
imposes  a  p^ialty  upon  the  owner  and  agent  if 
any  colliery  be  worked  and  the  aforesaid  rules 
are  neglected  or  wilfully  violated : — Held,  that 
the  agent  of  a  colliery  which  was  actually  worked 
only  on  week  days  incurred  a  penalty  under  s.  11 
for  a  breach  of  r.  1,  by  neglecting  to  keep  up 
adequate  ventilation  in  the  colliery  during  the 
suspension  of  actual  work  there  between  &tnr- 
day  night  and  Monday  morning ;  for  that,  not- 
withstanding such  suspension,  the  colliery  was 
worked  during  that  time  within  the  meaning  of 
that  section.  Xnowles  v.  XHohituoTt,  2  El.  &  £1. 
705 ;  29  L.  J.,  M.  C.  135 ;  6  Jur.  <K.&)  678 ;  2 
L.  T.  174  ;  8  W.  R,  411. 

By  the  Coal  Mines  R^ulation  Act,  1872,  s.  51, 
it  is  provided  that,  in  the  event  of  any  contra- 
vention of  the  general  rules  set  out  in  that 
section,  the  owner,  agent  and  manager  shall  be 
•each  guilty  of  an  offence,  unless  he  proves  that 
he  hi^  taken  all  reasonable  means  to  prevent 
€uch  contravention.  The  first'Of  all  such  general 
rules  provides  that  an  adequate  amount  of  venti- 
lation shall  be  constantly  produced  in  every  mine 
to  render  harmless  noxious  gases,  so  that  the 
working-places  of  the  shaft  of  such  mine,  and 
the  travdling-roads  to  and  from  such  working- 
places,  shall  be  in  a  fit  state  for  working  and 
passing  therein.  The  respondent,  who  was  a 
certified  manager  of  a  colhery  mine,  at  a  salaiy 
of  1/.  per  we^,  was  charged  with  an  offence 
under  s.  51,  r.  1.    It  was  pro-^Kd  tk»t  die  mine 


was  improperly  ventilated,  and  that  the  respon- 
dent might  have  improved  the  ventilation  with 
the  resources  at  his  disposal,  but  that  the  requisite 
provision  for  the  proper  ventilation  of  the  mine 
would  have  involved  an  outlay  of  200Z. : — Held, 
that  the  finding  of  the  justices,  that  the  respon- 
dent had  omitted  to  employ  the  resources  at  his 
disposal  for  the  improvement  of  the  ventilation 
of  the  mine,  disclosed  an  offence  under  s.  51,  for 
which  he  was  liable  to  be  convicted.  Hall  v. 
Hopwood,  49  L.  J.,  M.  C.  17  ;  41  L.  T.  797. 

The  Coal  Mines  Regulation  Act,  1872,  s.  51, 
enacts  certain  general  rules  which  are  to  be 
observed  in  every  mine  to  which  that  act  applies, 
and  that  every  person  who  contravenes  or  does 
not  comply  with  such  rules  shall  be  guilty  of  an 
offence  against  the  act,  and  that  in  the  event  of 
any  contravention  of  or  non-compliance  with 
any  of  the  rules  "by  any  person  whomsoever 
being  proved,  the  owner,  agent  and  manager 
shall  each  be  guilty  of  an  offence  against  the  act, 
unless  he  proves  that  he  had  taken  all  reasonable 
means,  by  publishing  and  to  the  best  of  his  power 
enforcing  the  said  rules,"  to  prevent  such  con- 
travention or  non-compliance.  The  manager  of 
a  coal  mine  in  Stafforoshire  and  the  respondent, 
the  agent  of  the  same  mine,  were  summoned  for 
non-compliance  with  the  first  general  rule  for 
procuring  adequate  ventilation  in  the  mine.  The 
magistrate  convicted  the  manager,  under  whose 
directions  the  mine  was  being  worked,  but  de- 
clined to  convict  the  agent  also  of  the  same 
offence : — Held,  that  the  agent  as  well  as  the 
manager  of  a  mine  to  which  the  said  act  applies 
was  liable  to  be  convicted  of  an  offence  against 
the  act,  in  not  complying  with  the  said  rules  as 
to  ventilation  in  the  mine,  unless  he  gives  evi- 
dence to  shew  that  he  had  to  the  b^t  of  his 
power  enforced  the  said  rules.  Wynne  v. 
Forrester,  48  L.  J.,  M.  C.  140 ;  5  C.  P.  D.  361 ; 
40  L.  T.  524  ;  27  W.  R,  820. 

A  managing  director  of  a  colliery  company 
appointed  a  duly  certificated  manager  of  a  mine, 
and  did  not  in  any  way  interfere  with  the  actual 
management  of  the  colliery  underground,  which 
was  left  in  the  hands  of  the  manager.  He  also 
caused  the  rules  under  the  Coal  Mines  Regula- 
tion Act,  1887,  and  the  abstract  of  the  act  itself, 
to  be  duly  published  at  the  colliery,  and  had 
authorised  ^1  necessary  expenditure  for  the 
safety  and  working  of  the  mine.  An  offence 
against  the  act  having  been  committed  in  the 
mine  : — ^Held,  that  the  managing  director  was  an 
'*  agent "  within  the  meaning  of  s.  50  of  the  act, 
but  that  as  he  had  caused  the  rules  and  the  act 
to  be  duly  published  at  the  mine,  as  required  by 
that  section,  he  had  taken  all  reasonable  means 
to  prevent  such  "  contravention,"  and  had  there- 
fore discharged  himself  from  responsibility  for 
such  offence.  Stokes  v.  Checldand,  5  R.  240  ;  68 
L.  T.  457  ;  17  Cox,  C.  C,  631 ;  57  J.  P.  232. 


Liability  of  Owner — Certificated  Kana- 


gor.]— ^Where  the  owner  of  a  coal  mine  took  no 
part  in  the  management,  had  appointed  a  certifi- 
cated manager,  hsA  duly  posted  up  the  rules  in 
accordance  with  the  Coal  Mines  Regulation  Act, 
1887,  and  was  found  to  have  taken  aU  reason- 
able means  to  prevent  non>compliance  with  those 
rules : — Held,  that  he  could  not  be  convicted  of 
permitting  dangerous  working  within  s.  50  of  the 
above  act.    Bell  v.  Bruce^  55  J.  P.  535. 

Cheek -weigher,    Appointment    of  —  Person 
•<  Employed  in  the  ][ine."]~By  the  Coal  Mines 

41—2 


Regulation  Act,  1672,  s.  18,  the  persons  employed 
in  a  mine,  and  paid  according  to  the  weight  of 
the  mineral  gotten  by  them,  may,  at  their  own 
cost,  station  a  check-weigher  at  the  place 
appointed  for  the  weighing  of  snch  mineral,  in 
order  to  take  an  account  of  the  weight  thereof 
on  behalf  of  the  persons  by  whom  he  is  so 
stationed ;  and  "  the  check-weigher  shall  be  one 
of  the  persons  employed  either  in  the  mine  at 
which  he  is  so  stationed,  or  in  another  mine 
belonging  to  the  owner  of  that  mine."  The 
plaintiff,  a  check-weigher,  duly  appointed  nnder 
s.  18,  received  a  fortnight^s  notice  to  quit  his 
employment  from  the  men  employed  in  the  mine. 
Before  the  notice  expired  the  men  held  a  fresh 
election,  at  which  the  plaintiff  (with  others) 
presented  himself  aa^a  candidate,  and  was  again 
appointed  : — Held,  that  the  true  construction  of 
8. 18  was  to  limit  the  class  of  persons  from  whom 
the  men  might  appoint  a  check-weigher  to  per- 
sons employed  in  the  mine  by  the  mine-owner ; 
that  the  plaintiff  ceased  to  have  any  employ- 
ment under  the  mine-owner  when  he  was  first 
appointed  check-weigher  by  the  men ;  and  there- 
fore that  his  second  appointment  was  invalid. 
ITopkiJUon  y.  Caunt,  54  L.  J.,  Q.  B.  284;  14 
Q.  B.  D.  692  ;  33  W.  R.  622  ;  49  J.  P.  660. 

Effieot  of  Cloaing  and  Be-openlng  Kine 
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were  employed  in  a  mine  under  a  contract  that 
coals  should  be  paid  for  at  1^.  6d.  per  ton,  and 
heading  slack  at  7d.  per  ton,  no  other  slack  to  be 
paid  for;  all  other  slack  to  be  deducted  from 
the  different  places  in  proportion  to  their  loading, 
and  a  premium  of  2i.  a  ton  on  the  coal  to  be 
paid  to  all  those  places  whose  boxes  of  coal  did 
not  contain  an  average  of  more  than  112  lbs.  of 
dust  each  per  week.  The  coal  (including  the 
slack  gotten)  was  weighed  close  to  the  pit*s 
mouth,  and  was  then  sorted  and  carried  forty 
yards  and  shot  on  to  a  screen,  more  slack  being 
caused  by  the  operations :  a  note  of  the  slack 
which  passed  through  the  screen  was  taken  by  a 
person  employed  only  by  the  mine-owners,  and 
the  weight  of  the  slack  was  deducted  from  the 
weight  at  the  pit's  mouth.  The  wages  of  the 
miners  were  paid  according  to  the  weight  of 
the  coal  after  thus  deducting  the  slack.  In 
an  action  by  the  miners  to  recover  from  their 
employers  the  difference  between  the  wages  so 
ascertained  and  the  full  wages  if  no  such  deduc- 
tion had  been  made: — Held,  that  the  miners 
were  entitled  to  recover.  By  Lord  Halsbary, 
L.C.,  and  Lords  Herschell  and  Macnaghten  : — 
Because  by  the  contract  the  amount  of  wages 
paid  depended  "on  the  amount  of  mineral 
gotten"  within  the  meaning  of  s.  17  of  the 
Goal  Mines  Regulation  Act,  1872,  but  the  miners 
were  not  paid  "  according  to  the  weight  of  the 
mineral  gotten,"  nor  was  "  such  mineral  truly 
weighed  accordingly,"  within  the  meaning  of 
that  section  ;  for  "  the  mineral  contracted  to  be 
gotten  "  was  coal  including  slack,  and  slack  was 
not  "material  other  than  mineral  to  be  gotten," 
and  was  therefore  not  one  of  the  deductions 
allowed  by  that  section.  By  Lords  Bramwell 
and  Fitzgerald : — Because,  though  the  deduc- 
tions were  not  in  contravention  of  s.  17,  the 
weights  were  not  ascertained  in  the  manner 
required  by  s.  18.  Netherteal  Colliery  Cb.  v. 
Bovine,  59  L.  J.,  Q.  B.  66  ;  14  App.  Gas.  228 : 
61  L.  T.  125  ;  54  J.  P.  84— H.  L.  (E.)  Affirm- 
ing 36  W.  R.  405— G.  A. 

The  Goal  Mines  Regulation  Act,  1887,  pro- 
vides (s.  12,  sub-s.  1)  that  where  the  amount  of 
wages  paid  to  any  of  the  persons  employed  in  a 
mine  depends  on  the  amount  of  minend  gotten 
by  them,  those  persons  shall  be  paid  according 
to  the  actual  weight  gotten  by  them  of  the 
mineral  contracted  to  be  gotten  .  .  .  provided 
that  nothing  in  the  section  shall  prednde  the 
owner,  agent  or  manager  of  the  mine  from 
agreeing  with  the  persons  employed  in  the  niine 
that  deductions  snail  be  made  in  respect  of 
stones  or  substances  other  than  the  mineral  con- 
tracted to  be  gotten,  which  shall  be  sent  out  of 
the  mine  with  the  mineral  contracted  to  be 
gotten : — Held,  that,  in  the  case  of  a  coal  mine, 
a  deduction  in  respect  of  small  coal,  upon  the 
ground  that  the  "mineral  contracted  to  be 
gotten"  was  large  coal,  was  illegal  under  the 
section,  and  that  the  miners  were  entitled  to  be 
paid  according  to  the  actual  weight  of  all  the 
coal  gotten  by  them.  Brace  v.  Aheream  CoUiery 
Co.,  60  L.  J.,  Q.  B.  706  ;  [1891]  2  Q.  B.  699  ;  65 
L.  T.  694  ;  40  W.  R.  8  ;  56  J.  P.  20— C.  A. 

According  to  the  true  construction  of  s.  12  of 
the  Goal  Mines  Regulation  Act,  1887,  which  pro- 
vides for  the  payment  of  miners  by  weight,  sub- 
ject to  the  right  of  masters  and  men  to  agree  upon 
certain  deductions,  the  "  deductions "  therein 
mentioned  are  deductions  from  weight,  not  from 
wages.  That  from  which  the  deduction  is  to 
be  made  is  the  whole  amount  of  material  which 


on  Appointment  of.] — The  appellant,  who  was 
a  miner  in  the  respondents*  coal  mine,  was 
appointed  check-weigher  by  the  other  miners 
under  the  provisions  of  s.  18  of  the  Goal  Mines 
Regulation  Act,  1872,  and  acted  in  that  capacity, 
and  was  paid  by  the  miners.  Subsequently  the 
respondents  dismissed  all  the  miners  and  closed 
the  mine.  No  notice  was  given  to  the  appellant 
by  the  respondents,  or  by  or  on  behali  of  the 
miners.  On  the  mine  being  re-opened  a  short 
time  afterwards,  the  appellant  claimed  to  be  still 
check-weigher  and  to  be  entitled  to  perform  the 
duties  of  that  office,  and  brought  an  action 
against  the  respondents  for  preventing  his  doing 
so : — Held,  that  the  appellant  had,  on  the  dis- 
missal of  the  miners,  ceased  to  be  check-weigher, 
and  that  the  action  could  not  be  maintained. 
Whiteliead  v.  Holdnoorth,  48  L.  J.,  Ex.  254 ;  4 
Ex.  D.  13  ;  39  L.  T.  638  ;  27  W.  R.  94. 

Check-weighers — Miseondnot  of.] — A  check- 
weigher,  stationed  by  the  person  employed  in 
H.'s  mine  to  take  an  account  of  the  weighing 
of  the  mineral  gotten  by  them,  under  s.  18  of 
the  Goal  Mines  Regulation  Act,  1872,  had  been 
convicted  and  imprisoned  for  intimidating  one 
of  the  workmen  with  a  view  to  compel  him  to 
abstain  from  working  as  a  waggon-rider  in  H.'s 
employment.  He  applied  to  justices  for  a  sum- 
mary order  for  the  check-weigher's  removal 
under  the  provisions  of  that  section,  and  the 
justices,  although  it  did  not  so  appear  on  the 
face  of  the  conviction,  admitted  evidence  to 
shew,  and  found  as  a  fact,  that  the  intimidation 
took  place  on  H.'s  premises,  where  the  appellant 
had  no  right  to  be,  except  in  his  capacity  of 
check-weigher.  It  did  not  appear  that  this 
intimidation  caused  any  impediment  or  inter- 
ruption of  the  working  of  the  mine,  but  the 
justices  made  the  order  of  removal : — Held,  that 
the  check-weigher  had  misconducted  himself 
within  the  meaning  of  the  section,  and  that  the 
justices  were  justified  in  making  the  order. 
Prentice  v.  Hall,  37  L.  T.  606  ;  26  W.  R.  237. 

Wagei  —  Payment  by  Weight  of  Mineral  — - 
Mineral  contracted  to  be  gotten.]  —  Persons 
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is  sent  up  in  tubs  from  the  mine.  That  which 
is  to  be  aeducted  is  the  foreign  substance  which 
is  sent  up  in  the  tubs  with  the  coal,  or  the  slack 
or  coal  dust  with  which  the  tubs  are  improperly 
filled.  Any  other  mode  of  making  deductions 
is  in  contravention  of  the  statute.  Kearney  v. 
WliUehaten  Colliery  Co.,  62  L.  J.,  M.  C.  1*29 ; 
[1893]  1  Q.  B.  700  ;  4  R.  388  ;  68  L.  T.  690 ; 
41  W.  fi.  594  ;  57  J.  t.  646— C.  A. 

A  miner  entered  into  a  contract  of  employ- 
ment with  the  owners  of  a  colliery,  by  which  he 
agreed  not  to  leave  his  employment  without 
giving  fourteen  days'  notice,  and  further  agreed 
that  deductions  that  were  in  contravention  of  the 
above  section  might  be  made  from  his  wages  : — 
Held,  that  the  whole  contract  of  employment  was 
not  thereby  rendered  illegal,  and  that  he  there- 
fore was  liable  in  damages  to  the  colliery  owners 
for  leaving  without  notice.  Netherseal  Colliery 
Co.  y.  Bourne  (14  App.  Gas.  228),  considered. 
lb. 


Payment  by  weight  of  Xi&eral— Exemp- 


tion.] — Orders  exempting  mines  from  the  pro- 
visions of  s.  17  of  the  Coal  Mines  Regulation  Act, 
1872,  made  by  a  secretary  of  state  before  the 
passing  of  the  Coal  Mines  Regulation  Act,  1887, 
are  specially  preserved  and  kept  in  force  by  ss.  79 
and  84  of  that  act,  unless  revoked  or  altered  by 
a  secretary  of  state  under  the  provisions  of  s.  72 
of  the  same  act,  and  exempt  the  mines  to  which 
they  were  granted  from  the  provisions  of  s.  12, 
8ub-s.  1,  of  the  act  of  1887.  Diekinson  y. 
Handsley,  60  L.  T.  667  ;  63  J.  P.  676. 

2.  Otheb  Mines. 

"nine" — Slate  Quarry.]— A  slate  quarry, 
worked  by  means  of  underground  workings  by 
levels,  is  a  mine  within  the  intention  of  the 
Metalliferous  Mines  Regulation  Act,  1872.  Sim 
V.  Maru,  23  W.  R.  730. 

«< Quarry" — Slag-heap.] — A  slag-heap  (cover- 
ing a  large  area  and  about  thirty-seven  teet  in 
height  from  the  natural  surface  of  the  ground) 
accimiulated  by  artificial  and  not  natural  means, 
the  natural  surface  of  the  ground  remaining 
intact,  is  not  a  "quarrv"  within  the  Quarries 
Act,  1894.    Scott  V.  Midland  By,,  61  J.  P.  358. 

**Skip,'*  or  Open  Box — Kineri  nting  Skip 
without  Cover.] — By  s.  23,  sub-s.  11,  of  the 
Metalliferous  Mines  Regulation  Act,  1872,  a 
sufficient  cover  overhead  shall  be  used  when 
lowering  or  raising  persona  in  every  working 
shaft  with  certain  exceptiotis.  By  the  last 
clause  of  s.  23,  every  person  who  contravenes  or 
■does  not  comply  with  any  of  the  general  rules  in 
this  section  shall  be  guilty  of  an  offence  against 
this  act.  By  s.  31,  every  person  employed  in  or 
about  a  mine,  other  than  an  owner  or  agent,  who 
is  guilty  of  any  act  or  omission  which,  in  the  case 
of  an  owner  or  agent,  would  be  an  offence  against 
this  act,  shall  be  guilty  of  an  offence  against  this 
act,  and  is  rendered  liable  to  a  penalty.  S.  and 
others  were  working  miners  in  the  D.  mine. 
The  D.  mine  had  two  shafts,  in  one  of  which  was 
a  man  engine,  with  a  proper  cover,  used  to  lower 
miners  from  and  raise  them  to  the  surface  of  the 
mine.  In  the  other  was  a  "  skip,"  or  open  box, 
without  a  cover,  used  for  raising  ores  and  refuse. 
S.  and  certain  other  miners,  who  were  then  at 
the  bottom  of  the  mine,  while  the  man  engine 
and  "skip"  were  both  at  work,  got  into  the 


"skip,"  and  were  raised  to,  the  surface  of  the 
mine : — Held,  that  they  were  guilty  of  an  offence 
against  the  act.  Frec/wvilU  v.  Souden,  48  L.  T. 
612  ;  47  J.  P.  613. 

Duty  of  Mine-owner  towards  Kiner.l — It  is 
no  answer  to  a  claim  for  damages  by  tne  sur- 
viving relatives  of  a  workman  accidentally  killed 
in  a  mine,  which  was  not  in  a  safe  and  sufficient 
state,  to  say  that  he  was  at  that  moment  of 
time  in  the  act  of  leaving  the  work  for  a  purpose 
of  his  own.  Br y don  v.  Stewart,  2  Macq.  H.  L. 
30. 

The  master  who  lets  a  workman  down  his  mine 
is  bound  to  bring  him  up  safely,  even  though  he 
came  up  on  his  own  business,  and  not  for  that  of 
his  master.    lb. 

Working— Ouidei  in  ''Working  Shaft''— Sig- 
nalling.]— The  respondents,  who  had  completed 
a  shaft  in  their  mine,  and  were  driving  a  level  or 
tunnel  from  the  same,  but  had  not  commenced 
to  raise  any  ore  by  means  of  the  shaft,  had  not 
provided  guides  nor  proper  means  of  communi- 
cating signals  from  the  bottom  of  the  shaft  to 
the  surface.  An  information  was  laid  against 
the  respondents,  under  s.  23,  snb-s.  10,  of  the 
Metalliferous  Mines  Regulation  Act,  1872,  which 
enacts  that  every  working  shaft  of  a  certain 
depth  shaU  be  provided  with  guides  and  proper 
means  of  signalling.  The  information  was  uis- 
missed  upon  the  ground  that  as  no  ore  was  being 
raised,  it  was  not  a  working  shaft  within  the 
act : — Held,  that  the  shaft  was  a  working  shaft, 
and  that  the  respondents  should  have  been  con- 
victed. Foster  v.  North  Hendre  Lead  Mining 
Co.,  60  L.  J.,  M.  C.  6 ;  [1891]  1  Q.  B.  71 ;  63 
L..T.  458  ;  17  Cox,  C.  C.  216  ;  66  J.  P.  103. 

Gunpowder — Conveyance  of—"  Gate  or  Canis- 
ter." ]— By  the  Metalliferous  Mines  Act,  1872, 
s.  23,  sub-s.  2,  "  Gunpowder  or  other  explosive 
or  inflammable  substance  shall  not  be  taken 
into  the  mines  except  in  a  case  or  canister 
containing  not  more  than  four  pounds"  : — Held, 
that  the  word  "case"  as  used  in  the  section 
must  be  taken  to  mean  something  solid  and 
substantial  in  the  nature  of  a  canister,  and  that 
a  bag  of  linen  or  calico  was  not  such  a  "  case." 
Foster  v.  BipJiwi/s  Casson  Slate  Co.,  56  L.  J., 
M.  C.  21 ;  18  Q.  B.  D.  428  ;  51  J.  P.  470. 

Obligation  to  Pence — ^Who  Bound.] — ^A  person 
entitled  to  the  minerals  under  the  limd  of 
another,  with  licence  to  make  a  mine  shaft 
opening  into  it,  is,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  under  a  legal  obligation  to 
the  owner  of  the  surface  soil  to  fence  the  shaft  so 
as  to  prevent  its  being  a  source  of  danger  to  his 
cattle,  which  may  be  upon  it ;  and  is  liable  to 
an  action  for  injury  accruing  to  those  cattle  for 
want  of  such  fencing.  Williamg  v.  Oroueott, 
4  B.  &  S.  149  ;  32  L.  J.,  Q.  B.  237  ;  9  Jur.  (N.8.) 
1237  ;  8  L.  T.  458  ;  11  W.  R.  886. 

Harbour  trustees  had  a  licence  to  take  flints 
and  chalk  from  a  quarry  at  a  certain  price  : — 
Held,  that  they  were  not  thereby  "  ov^Tiers "  of 
the  quarry  within  the  meaning  of  s.  41  of  the 
Metalliferous  Mines  Regulation  Act,  1872,  so  as 
to  be  liable  to  fence  same.  Foster  v.  Kewliaten 
Harbovr  Trustees,  61  J.  P.  629. 

Working  Diacontinued — Bide  Entrance.] 

— ^A  side  entrance  of  a  disused  mine  situated 
upon  an  enclosed  piece  of  land  is  not  securely 
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fenced  within  the  meaning  of  s.  13  of  the  Metal- 
liferous Mines  Regulation  Act,  1872,  unless  the 
fence  be  placed  close  to  the  entrance.  Foster  v. 
Owen,  62  L.  J.,  M.  C.  7  ;  5  R.  50  ;  67  L.  T.  712  ; 


41  W.  R.  240  ;  57  J.  P.  87. 

Fencing  Shaft  of  Abandoned  Kino — ^Who 
Liable  for.] — The  appellant  was  lessee  of  a  lead 
mine,  and  of  all  the  duties  arising  therefrom, 
under  a  lease  from  the  Duchy  of  Lancaster,  by 
which  he  had  to  pay  to  the  duchy,  by  way  of 
rent,  all  he  might  annually  receive  in  respect  of 
the  mine,  with  an  additional  yearly  rent  of  five 
shillings.  The  mine  was  demised  to  him  subject 
to  a  custom  by  which  all  the  subjects  of  the 
realm  have  a  right  to  search  there  for  veins  of 
lead  ore,  upon  paying  certain  duties,  and  the 
appellant  had  no  pecuniary  interest  in  the  mine 
or  in  the  minerals  thereof.  Sect.  13  of  the  Metal- 
liferous Mines  Regulation  Act,  1872,  requires  the 
owner  of  an  abandoned  mine  to  which  the  act 
applies,  and  every  other  person  interested  in  the 
minerals  o£  the  mine,  to  cause  the  top  of  the  shaft 
to  be  fenced,  and  s.  41  states  that  the  term 
**  owner  "  means  any  person  "  who  is  the  immediate 
proprietor,  or  lessee,  or  occupier  of  a  mine,"  and 
"  does  not  include  a  person  who  merely  receives 
a  royalty,  rent  or  fine  from  a  mine,  or  is  merely 
the  proprietor  of  a  mine  subject  to  any  lease,  grant 
or  licence  for  the  working  thereof,  or  is  merely 
the  owner  of  the  soil,  and  not  interested  in  the 
minerals  of  the  mine"  : — ^Held,  that  the  appel- 
lant was  neither  owner  of  the  mine  nor  a  person 
interested  in  its  minerals  within  the  meaning  of 
8.  13,  and,  therefore,  upon  the  mine  being  a^in- 
doned  he  was  not  liable  to  cause  the  top  of  its 
shaft  to  be  fenced,  as  required  by  that  section. 
Arkwright  v.  Evans,  49  L.  J.,  M.  C.  82. 

Quaere,  whether  the  statute  applies  to  a  mine 
which  belongs  to  the  Duchy  of  Lancaster.    Ih. 

Sect.  41  applies  to  a  mine  abandoned  or  dis- 
continued at  any  time  before  or  after  the  time 
when  the  act  comes  into  operation.  Stott  v. 
Dickinsim,  34  L.  T.  291. 

Sect.  21  of  the  Mines  Regulation  Act,  1860, 
which  imposes  on  the  owner  of  an  abandoned 
mine  the  duty  of  securely  fencing  it,  does  not 
apply  to  a  mine  abandoned  before  the  passing  of 
the  statute.  Iitfg»  v.  Gratrex,  12  Cox,  C.  0. 
157. 

The  owners  in  fee  of  a  mine  granted  a  lease 
for  a  term  of  years,  reserving  to  themselves  a 
royalty  on  the  minerals  produced,  with  power 
to  distrain  for  the  rent,  and  to  detain  the 
minerals  gotten  until  the  royalty  was  paid  : — 
Hcld,'that  such  lessors  were,  during  the  exis- 
tence of  the  lease,  persons  interested  in  the 
minerals  within  s.  13  of  the  Metalliferous  Mines 
Regulation  Act,  1872,  and  were  therefore  liable, 
in  the  event  of  the  mine  becoming  an  abandoned 
mine,  to  cause  its  shaft  to  be  fenced  for  the  pre- 
vention of  accidents.  Evans  v.  Mostyn  (^Lady\ 
47  L.  J.,  M.  0.  25  ;  2  C.  P.  D.  547  ;  36  L.  T.  856. 

The  owner  of  the  soil  of  an  abandoned  lead- 
mine,  and  of  the  calc-spar  and  calk  (barytes)  it 
contains,  is  a  "  person  interested  in  the  minerals 
of  the  mine"  within  the  meaning  of  s.  13  of  the 
Metalliferous  Mines  Regulation  Act,  1872,  and 
is  therefore  liable  to  fence  its  shafts  and  entrances 
for  the  prevention  of  accidents.  Stokes  v. 
ArkwrigU,  66  L.  J.,  Q.  B.  845  ;  77  L.  T.  400  ;  61 
J.  P.  775. 

The  appellant  was  the  lord  of  the  manor  of  H., 
and  freeholder  of  the  soil  of  a  mine,  which  had 
not  been  worked  for  over  thirty  years,  and  the 


workers  of  which  or  their  representatives  could 
not  be  traced.  Notice  was  served  on  him  to 
fence,  on  the  ground  that  the  entrance  was 
specially  dangerous.  By  the  Derbyshire  Mining 
Act,  1852,  the  appellant  was  entitled  to  does  of 
lot  and  cope  and  a  third  meer,  and  this  act 
further  only  gave  the  worker  the  right  to  mine, 
and  conferred  no  title  on  the  soil.  The  appel- 
lant having  failed  to  comply  with  the  terms  of 
the  notice  was  summoned  and  convicted : — 
Held,  that  the  appellant  was  a  person  interested 
in  the  minerals  within  s.  13  of  the  act  of  1872, 
and  that  on  abandonment  the  mine  reverted  to 
him  as  owner,  and  that,  therefore,  being  liable 
to  fence,  he  was  rightly  convicted.  Devonshire^ 
(^Duke^  V.  /^kes,  76  L.  T.  424  ;  61  J.  P.  406. 

Hegleot  to  lecnrely  fenoe  Shaft — ^Infonnatioa 
in  Name  of  Inspector  laid  by  Agent.] — An  infor- 
mation under  s.  35  of  the  Metalliferous  Mines 
Regulation  Act,  1872,  for  an  offence  against  that 
act  may  be  laid  by  a  person  authorised  in  that 
behalf  by  an  inspector  under  the  act.  Fo^er  ▼. 
Fyfe,  65  L.  J.,  M.  C.  184  ;  [1896]  2  Q.  B.  104  ; 
74  L.  T.  784  ;  44  W.  R.  524  ;  18  Cox,  C.  C.  364  ; 
60  J.  P.  423. 

J.  M. 


MINISTER. 

See  ECCLESIASTICAL  LAW. 


MINOR. 

See  INFANT. 


MINUTES. 

See  PRACTICE   (JUDGMENTS   AND 
ORDERS). 


MISDEMEANOUR. 

Se^  CRIMINAL  LAW. 


MISDESCRIPTION. 

See  VENDOR  AND   PURCHASER. 


MISDIRECTION. 

See  PRACTICE  (NEW  TRIAL). 


MISFEASANCE. 

.S^^  COMPANY— NEGLIGENCE, 
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MISJOINDER. 

See  PRACTICE  (PABTIES). 


MISREPRESENTATION. 

See  FRA.CD. 


MISTAKE. 

1.  General  Principlei,  1293. 

2.  Ecidence  and  Onut  of  Proof,  1297. 

3.  Form  of  BelUf,  12dS. 

4.  Laches  and  Delay  ^  1301. 

5.  Pleading,  1302. 

Beotification  of  Proof  in  Bankruptcy.] — See 
Bankruptcy. 

Arising  from  Ignorsnoe   of  Bighti.]  —  See 
Fraud  Ain>  Misrepresentation. 

In  Gifts  by  WiU.]— <S^  Will. 

In  Contracts  for  Sale  of  Lands.] — See  Vendor 
AND  Purchaser. 

As  a  Defence  to  Snits  for  Speciflc  Performance.] 
— See  Specific  Performance. 

Bectiflcation  of  Kortgages.] — See  Mortgage. 

Beotiilcation   of    Marriage    and    Tolnntary 
Settlements.] — See  Settlement. 


1.  General  Principles. 

Jnrisdiction  of  Conrt.] — The  court  has  juris- 
diction to  set  aside  an  agreement  on  the  ground 
of  mistake,  but  the  mistake  must  be  plain  and 
palpable,  and  it  must  be  possible  to  replace  the 
parties  in  substantially  their  original  position. 
Beauchamv  v.  Wynn,  38  L.  J.,  Ch.  566  ;  21  L.  T. 
253  ;  17  W.  R.  866. 

When  in  the  making  of  an  agreement  between 
two  parties  there  has  been  a  mutual  mistake  as 
to  their  rights,  occasioning  an  injury  to  one  of 
them,  the  rule  of  equity  is  in  favour  of  inter- 
posing to  grant  relief.  S,  C,  sub  nom.  Beau- 
champ  iEarV)  V.  Winn,  L.  R.  6  H.  L.  223. 

A  court  of  equity  will  not,  if  such  a  ground 
for  relief  is  clearly  established,  decline  to  grant 
relief  merely  because  it  may  be  difficult  to 
restore  the  parties  exactly  to  their  original 
condition.    Ih. 

What  is  the  nature  of  a  mistake  and  what  has 
been  the  cause  of  it  will  be  considered  in 
determining  whether  relief  ought  to  be  granted. 
Ih, 

Where  two  parties,  under  a  mistake  of  fact, 
enter  into  an  agreement,  either  of  them  has  a 
title  to  come  to  equity  to  be  relieved  from  it. 
That  relief  will  be  given  on  the  principles  of 
pood  conscience  alone.  Cooper  v.  Phihbe,  L.  R.  2 
H.  L.  149  ;  16  L.  T.  678  ;  15  W.  R.  1049. 

A.  entered  into  an  agreement  for  a  lease  of 


a  fishery  from  B.  At  the  time  both  parties 
believed  that  B.  was  the  owner  of  the  fishery, 
but  it  was  afterwards  discovered  that  A.  was 
the  owner.  There  was  no  fraud,  and  the  deeds 
establishing  A.'s  title  were  equally  known  and 
accessible  to  both  parties : — Held,  that  A.  was 
entitled  to  have  the  agreement  set  aside,  subject 
to  certain  equitable  terms  for  the  benefit  of  B., 
and  that  the  maxim,  ignorantia  juris  non  excusat, 
did  not  apply.    lb. 

Miitake  of  Law.] — Although  mistake  is  one 
of  the  grounds  for  equitable  relief,  it  must  be  a 
mistake  of  fact,  and  not  of  law.  The  construc- 
tion of  a  contract  is  matter  of  law,  and  if  a  party 
acts  upon  a  mistaken  view  of  his  rights  under  a 
contract,  he  is  not  entitled  to  relief  in  equity. 
Midlund  Great  Western  My.  v.  Johnsan,  6 
H.  L.  Cas.  798  ;  4  Jur.  (N.S.)  643 ;  6  W.  R. 
510. 

The  court  refused  an  injunction  to  restrain 
plaintiffs  in  an  action  at  law  from  taking  out  of 
court  money  which  the  defendants  had  paid 
into  court,  in  ignorance  that  upon  such  payment 
the  plaintiffs  were  entitled  to  stay  their  action 
and  take  the  sum  so  paid.  G.  W.  Ity.  v.  Cripjj/t, 
5  Hare,  91  ;  4  Railw.  Cas.  473. 

If  parties  are  entering  into  an  agreement,  and 
the  will  out  of  which  a  forfeiture  arose  was  lying 
before  them  and  their  counsel,  while  the  drafts 
were  preparing,  the  parties  shall  be  supposed 
to  be  acquainted  with  the  consequence  of  law  as 
to  this  point.    Pullen  v.  Beady,  2  Atk.  591. 

A  party  who,  under  a  misapprehension  of  his 
legal  rights,  parts  with  his  property  for  a  valu- 
able consideration,  cannot  have  the  transactions 
set  aside  on  the  mere  ground  of  mistake. 
Marshall  v.  GjUettt  1  Y.  &  Coll.  232. 

A  husband  was  advised  by  counsel  that  he  had 
no  title  as  tenant  by  the  curtesy,  and  that  if  he 
intended  to  set  up  such  a  title,  he  ought  not  to  sue 
in  a  partition  suit  then  in  contemplation.  The  suit 
was  nevertheless  instituted  by  him,  and  a  decree 
was  obtained.  A  partition  was  made  under  the 
decree,  and  the  legal  estate  in  the  daughter's 
share  conveyed  to  the  use  of  the  father  during 
the  infancy  of  the  daughter,  in  trust  for  her 
maintenance,  and  afterwards  to  her  own  use  in 
fee.  The  father  filed  a  bill  to  be  relieved  from 
the  trusts,  on  the  ground  of  mistake,  and  to  have 
his  title  as  tenant  by  the  curtesy  established  : — 
Held,  that  the  court  has  power  to  relieve  against 
mistakes  in  law  as  well  as  against  mistakes  in 
fact ;  but  that  where  relief  is  sought  against  the 
consequences  of  mistakes  in  law,  the  court  must 
be  satisfied  that  the  plaintifTs  conduct  has  been 
determined  by  those  mistakes.  Stane  v.  Chdfrey, 
5  De  G.  M.  &  G.  76  ;  23  L.  J.,  Ch.  769  ;  18  Jur. 
524. 

Payment.] — The  court  will  only  exercise 

its  power  to  relieve  against  mistakes  in  law  as 
well  as  against  mistakes  in  fact  where  there  is 
some  equitable  ground  which  makes  it  inequitable 
that  the  relief  should  not  be  granted.  Bogers 
V.  Ingham,  3  Ch.  D.  351 ;  35  L.  T.  667  ;  25 
W.  R.  338. 

Therefore,  such  relief  will  not  be  granted  in  a 
case  where,  there  being  no  fiduciary  relationship 
between  the  parties,  and  both  parties  having 
had  a  full  knowledge  of  all  the  facts,  one  party 
demands  repayment  of  money  received  by  the 
other,  on  the  ground  that,  owing  to  a  mistake  in 
law,  both  parties  had  believed  that  the  person 
receiving  the  money  was  entitled  to  it.    Ih. 
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Although,  the  giving  credit  in  account  may  be 
treated,  as  so  far  equivalent  to  payment  under 
mistake  of  law  as  to  prevent  sums  wrongly 
credited  being  recoverable  at  law ;  yet  in  equity 
the  line  between  mistakes  in  law  and  mistakes  in 
fact  has  not  been  so  clearly  and  sharply  drawn. 
Daniell  v.  Sinclair^  50  L.  J.,  P.  G.  60 ;  6  App. 
Cas.  181  ;  44  L.  T.  257  ;  29  W.  R.  569. 

Forged  Indorsement — Amonnt  paid  and 
reoeived  in  Good  Faith.]— -The  plaintifEs  paid 
the  defendants  the  amount  due  on  the  first  and 
second  of  a  bill  of  exchange,  drawn  in  three  sets. 
The  defendants  bought  the  bill  in  good  faith,  but 
the  prior  endorsements  were  forgeries.  Some 
months  later  the  third  of  exchange  properly 
endorsed  was  presented,  and  the  plaintiffs  were 
compelled  to  pay  it.  The  plaintifEs  then  sought 
to  recover  the  amount  paid  on  the  first  and 
second  of  exchange  from  the  defendants  as  money 
paid  under  a  mistake  of  fact : — Held,  that  their 
action  failed.  When  money  is  once  paid  and 
received  on  a  bill  of  exchange  in  good  faith  under 
a  mistake,  not  instantly  discovered,  it  cannot  be 
recovered  back.  The  rule  in  Cocks  v.  Mtuterman^ 
(9  B.  &  C.  902)  discussed  and  followed.  London 
and  River  Plate  Bank  v.  Barik  of  Liverpool, 
66  L.  J.,  Q.  B.  80 ;  [1896]  1  Q.  B.  7 ;  73  L.  T. 
478. 

Wliat  Proof  required.] — A  mistake  in  law,  in 
order  to  be  relieved  against,  must  be  distinctly 
stated  and  proved  in  the  bill,  and  on  the 
evidence.    Kilvington  v.  Parker,  21  W.  R,  121. 

Compromiie.] — In  an  agreement  for  com- 
promise the  consideration  which  each  party 
receives  is  the  settlement  of  the  dispute ;  the 
real  consideration  being,  not  the  sacrifice  of  the 
right,  but  the  abandonment  of  the  claim  ;  and  it 
is  no  objection  to  the  validity  of  such  contract, 
that  the  right  was  really  in  one  of  the  parties 
only.  Triage  v.  LaralUe,  14  Moore,  P.  C.  271 ;  9 
Jur.  (N.8.)  261  ;  11  W.  R.  404. 
-  It  is  no  objection  to  such  a  transaction,  that 
the  right  was  really  in  one  of  the  parties  only ; 
nor  is  an  agreement  of  compromise  vitiated  by 
mistake  of  either  party  in  matters  of  law.    lb. 

If  the  error  relied  on  is  in  a  matter  of  fact,  and 
the  fact  is  one  not  included  in  the  compromise, 
and  of  such  a  character  that  it  must  be  con- 
sidered as  the  determining  motive  of  either  of  the 
parties  in  entering  into  the  agreement,  its  exis- 
tence is  regarded  as  a  condition  implied  though 
not  expressed  ;  and  then  if  the  fact  fails  the 
foundation  of  the  agreement  fails.    Ih. 

A  plaintiff  may  be  entitled  to  relief  from  a 
contract  or  conveyance  on  the  ground  of  ignor- 
ance and  mistake,  although  the  defendant  was 
also  in  ignorance  and  under  mistake,  the  contract 
or  conveyance  not  being  made  upon  the  principle 
of  compromising  doubtful  rights.  Reynell  v. 
SpryOy  8  Hare,  222  ;  21  L.  J.,  Ch.  633.  And  see 
next  ease. 

Donbtfol  Riglite.]^When  parties  whose 

rights  are  questionable  have  equal  knowledge  of 
facts  and  equal  means  of  ascertaining  what  their 
rights  really  are,  and  they  endeavour  to  settle  their 
claims  among  themselves,  the  court  feels  disposed 
to  support  the  agreements  to  which  they  may 
fairly  come,  notwithstanding  the  subsequent  dis- 
covery of  common  error.   Pickering  v.  Pickering, 

2  Beav.  31 ;  4  MyL  &  Or.  289  ;  8  L.  J.,  Ch.  336  ; 

3  Jut.  831,  743.    And  see  preceding  case. 


Conveyanee.] — ^Where  there  is  a  mistake  in  a 
conveyance  so  that  the  deed  does  not  represent 
the  final  contract  between  the  parties,  the  court 
will  rectify  the  deed  if  both  parties  can  be 
restored  to  their  original  position.  Harris  v. 
Pepperell,  L.  R.  3  Eq.  1 ;  17  L.  T.  191 ;  16  W.  R. 
68. 

Kiitake  in  Drawing  Deed.] — Mistakes  and 
misapprehensions  in  the  drawers  of  deeds  are  as 
much  a  head  of  relief  as  fraud  and  imposition. 
Langley  v.  Brown,  2  Atk.  202. 

Where  a  man,  in  consideration  of  an  intended 
marriage,  and  of  a  debt  stated  to  be  owing  by  him 
to  the  intended  wife,  conveys  to  her,  and  there  is 
no  proof  of  actual  fraud  nor  of  actual  mistake, 
though  some  of  the  deeds  are  absurdly  framed, 
there  was  no  ground  to  relieve  nor  any  pretence 
to  set  aside  the  deeds.    Ih,,  196. 

QmiiBion.] — An  omission  by  mistake  in  an  agree- 
ment  stands  on  the  same  ground  as  an  omission 
by  fraud.  Bamsbottom  v.  Gosden,  1  V.  &  B.  168  ; 
12  R.  R.  207. 

Mistake  in  Telegram.] — ^The  defendant  wrote 
to  the  plaintiffs  inquiring  upon  what  terms  they 
could  supply  him  with  fifty  rifles.  They,  having 
stated  terms,  received  a  td[egram  from  the  defen- 
dant for  '*  the  rifles.**  The  message  by  the  defen- 
dant was  for  **  three  "  rifles,  but  the  telegraph  clerk 
had  mistaken  the  word  "  three  "  : — ^Held,  that 
the  defendant  was  not  bound  by  the  mistake  of 
the  clerk.  Henkel  v.  Pape,  40  L.  J.,  Ex.  15; 
L.  R.  6  Ex.  7  ;  23  L.  T.  419 ;  19  W.  R.  106. 

£rron  in  Calonlation.] — ^A  contractor  agreed 
to  execute  works  for  a  gross  sum.  A  schedule  of 
quantities,  to  shew  in  detail  how  the  gross  sum 
was  made  up,  was  appended  to  the  contract. 
There  were  in  the  schedule  several  manifest 
errors  in  calculations.  The  bill  sought  to  have 
the  errors  rectified,  and  the  defendant  demurred 
for  want  of  equity,  and  the  demurrer  was  over- 
ruled. NeUl  v.  Midland  By,,  20  L.  T.  864  ;  17 
W.  R.  871. 

Penonal  Ctontraet — ^Mistake  at  to  Penona 
making.] — ^Where  personal  considerations  enter 
into  a  contract,  eiror  as  to  the  person  with  whom 
the  contract  is  made  annuls  the  contract ;  not  so 
where  the  person  sought  to  be  bound  would  have 
been  equally  willing  to  make  the  same  contract 
with  any  other  person.  Smith  v.  Wheatcroft,  47 
L.  J.,  Ch.  745  ;  9  Ch.  D.  223  ;  39  L.  T.  108  ;  27 
W.  R.  42. 

Ignoranee  of  Bighte.] — ^A  negotiable  security 
given  by  a  party  in  satisfaction  of  a  liability, 
from  which  he  was  discharged  in  law,  in  igno- 
rance, cannot  be  enforced  against  him.  Bell  v. 
Gardiner,  4  Man.  &  G.  11 ;  1  D.  (N.S.)  683 ;  4 
Scott  (N.B.)  621. 


Tenant  for  Life — Death  of.] — ^A.  was  tenant  for 
life,  without  impeachment  of  waste.  A.  became 
insolvent,  and  B.  his  agent  in  England  entered 
into  an  agreement  with  the  official  assignee's 
agents  that  the  official  assignee  should  be  entitled 
to  the  timber  as  if  the  same  had  been  felled  and 
taken  away  prior  to  the  loth  of  August,  but  that 
it  should  not  be  cut  until  the  1st  of  December. 
It  was  afterwards  discovered  that  A.  had  died 
on  the  24th  of  August : — Held,  that  it  had  been 
entered  into  upon  a  mistake  of  the  facts,  and 
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without  sufficient  consideration.      Coehrane  y.  |  blank  in  a  written  contract,  where  the  object  of 
Willis,  35  L.  J.,  Ch.  36  ;  13  L.  T.  339 ;  14  W.  R.    the  evidence  is  to  inflict  a  penalty  or  forfeiture. 


19. 


2.  Evidence  and  Onus  op  Peoop. 


Mistake  in  Law.] — A  mistake  in  law,  in  order 
to  be  relieved  against,  must  be  distinctly  stated 
and  proved  in  the  bill,  and  on  the  evidence. 
KdHtigUn  v.  Parker,  21  W.  R.  121. 

Compromiie.] — For  the  purpose  of  reforming 
an  instrument,  clear  and  unambiguous  evidence 
must  be  produced,  not  merely  shewing  a  mistake, 
but  shewing  a  deed  and  its  proposed  state  to  be 
in  conformity  with  the  intention  of  all  the 
parties  at  the  very  time  of  its  execution,  and  a 
statement  by  one  of  the  parties  that  the  deed  as 
it  stands  was  not  accoixling  to  his  intention  at 
the  time  ought  to  have  considerable  weight. 
Fowler  v.  Fowler,  4  De  G.  &  J.  250. 

A  deed  of  compromise  recited  a  letter  of  the 
mother's,  stating  that  by  her  will  her  residuary 
estate  would  be  divided  equally  between  her 
sons.  The  deed  also  recited  that  the  mother  was 
seised  of  real  estate,  the  particulars  whereof  were 
specified  in  a  schedule.  By  the  witnessing  part 
the  mother  covenanted  that  her  executors  would 
at  her  death  pay  to  the  son  a  sum  to  which  he 
would  have  been  entitled  if  her  real  and  personal 
estate  had  consisted  of  the  particulars  specified 
in  the  schedule,  and  she  had  aied  without  altering 
her  will.  The  description  in  the  schedule  com- 
prehended, not  only  property  of  which  she  could 
dispose,  but  other  property  of  which  she  was 
tenant  for  life  only,  and  which  was  intermixed 
with  the  former,  and  this  was  noticed  in  the 
schedule  : — Held,  first,  that  there  was  not  suffi- 
cient controlling  context  to  restrict  the  covenant 
to  the  value  of  her  own  property.    Ih, 

Held,  secondly,  that  without  conclusive  evi- 
dence of  an  intention  on  the  part  of  both  parties 
at  the  execution  of  the  deed  to  enter  into  some 
other  contract,  it  could  not  be  reformed.    lb. 

Bond— Declaration  by  Obligor.]— Bill,  by  the 
obligee  in  a  bond  who  had  delivered  it  up  by 
mistake  to  one  of  his  co-obligors,  to  recover  the 
amount  due  on  it.  The  joint  answer  of  the 
co-obligors  admitted  the  delivery  of  the  bond, 
and  that  one  of  them  hod  destroyed  it,  but 
traversed  the  allegation  as  to  mistake : — Held, 
that  declarations  made  by  the  obligor,  to  whom 
the  bond  had  been  delivered,  tending  to  prove 
the  plaintiffs  allegations,  were  admissible  against 
the  co-obligor.  Crosse  v.  BedinQjield,  12  Sim. 
S5. 

Statement  by  Agent.] — An  erroneous  state- 
ment was  made  to  a  life  insurance  company,  by 
their  agent,  as  to  A.'s  interest  in  his  son^s  life, 
upon  which  the  company  granted  a  policy  to  A. 
After  the  son's  death,  the  company  discovered 
the  error.  A  bill  by  A.  to  have  the  mistake 
rectified  was  dismissed,  because  the  evidence  did 
not  shew  whether  the  mistake  arose  from  the 
agent's  inadvertency  or  from  his  having  been 
misinformed  by  A.  Parsons  v.  Bi/jrwld,  13  Sim. 
618  ;  7  Jur.  591. 

Parol  Evidenoe.]  —  Parol  evidence  to  prove 
mistake  in  agreement.  Baker  v.  Paine,  1  Vcs. 
Sen.  457. 

Blank  in  Contract.] — A  court  of  equity 


will  not  readily  act  on  parol  evidence  to  fiU  up  a 


Xemp  V.  Bjse,  1  Giff.  258  ;  4  Jur.  (N.8.)  919. 


Grant   of  Anntdty.]  —  Grant   of   an 


annuity  ;  a  bill  filed  to  redeem,  suggesting  that 
it  was  part  of  the  agreement  that  it  should  be 
redeemable  but  the  agreement  left  out  of  the 
deeds  on  the  idea  that,  if  inserted,  the  transaction 
woald  be  usurious.  Parol  evidence  tendered  to 
prove  an  agreement  that  the  grant  of  the  annuity 
should  be  redeemable,  but  not  admitted  to  con- 
tradict the  deed,  not  being  charged  to  have  been 
omitted  by  fraud.  Irnham  QJUfrd)  v.  Child,  I 
Bro.  C.  C.  92  ;  Dick.  554.  See  per  Lord  Eldon 
on  this  case,  in  Totonshend  v.  Stang,room,  6  Yes. 
322  ;  6  B.  B.  312. 


Leaf 6.] — D.  and  F.  made  a  written  agree- 


ment for  a  lease ;  a  lease  was  executed  according 
to  the  terms  of  the  agreement.  In  a  suit  by  D. 
to  reform  the  lease  by  introducing  a  new  term  : 
— Held,  that  parol  evidence  was  not  admissible 
to  shew  that  the  lease,  though  in  conformity 
with  the  terms  of  the  written  agreement,  was 
contrary  to  its  spirit.  Duties  v.  Fitton,  2 
Dr.  &  War.  225  ;  4  Ir.  Eq.  R.  612. 

Semble,  if  there  had  not  been  a  written  agree- 
ment, the  evidence  would  have  been  admissible. 
Ih. 

A  lease  made  in  pursuance  of  a  verbal  agree- 
ment, and  which  included,  by  mistake,  two  fields 
more  than  the  lessor  intended  to  demise,  or  the 
lessees  bargained  for,  was  decreed  to  be  amended 
OS  to  the  overplus,  and  parol  evidence,  supported 
by  written  documents  and  acts  of  the  parties, 
was  admitted  to  prove  the  mistake.  Mortimer 
V.  Shortall,  2  Dr.  &  War.   363  ;  1  Con.  &  L.  417. 

There  is  no  objection  to  correct  a  deed  by 
parol  evidence  when  there  is  anything  in  writing 
beyond  the  parol  evidence  to  go  by.    Ih, 

The  mistake  must  be  proved  to  the  clear  satis- 
faction of  the  court.    lb. 

In  a  suit  to  reform  a  mistake  in  a  lease, 
principally  by  parol  evidence,  what  the  defendant 
admits  or  denies  is  of  the  utmost  importance. 
lb. 

8.  FoBM  OP  Relief. 

Deducting  EzoeiB.] — A  conveyance  which 
passes  too  much  may  oe  rectified,  and  the  excess 
deducted.    Beaumont  v.  Bromley,  Turn.  &  B.  41. 

Where  a  deed  affects  by  its  recital  to  carry  an 
agreement  into  execution  and  goes  beyond  the 
agreement,  the  court  will  rectify  it.    lb. 

The  court  will  reform  a  deed  \mdcr  a  previous 
agreement,  by  ordering  a  fresh  conveyance  to  be 
executed,  from  which  a  covenant  will  be  directed 
to  be  expun^^ed.  Rob  v.  Butterwlck,  2  Price,  190 ; 
16  B.  B.  764. 

Conveyance — Option  of  Vendee.] — The  court 
will  rectify  a  conveyance  of  lands  where  a  clear 
case  of  mistake  on  the  part  of  the  conveying 
party  is  made  oiit,  but  >vill  give  the  vendee  the 
option  either  of  giving  up  the  purchase  or  of 
taking  the  conveyance  intended  by  the  vendor. 
Harris  v.  Pepperell,  L.  B.  3  Eq.  1 ;  17  L.  T.  191  ; 
16  W.  B.  68. 

Payment  ont  of  Court.] — ^Words  were  inserted 
in  a  settlement  by  mistake,  and  the  court  onlered 
funds,  paid  into  court  under  the  Trustee  Belief 
Act,  to  be  paid  to  the  persons  who  would  be 
entitled  under  the  settlement  as  intended  to  be 
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drawn,  without  rectifjing  the  settlement.  De 
La  Touclie.  In  re,  40  L.  J.,  Ch.  85 ;  L.  B.  10 
Eq.  599. 

• 

Beleate  of  Debtor— Eight!  of  Surety.]— When 

a  creditor  releases  the  principal  debtor  at  the 
request  of  the  surety,  and  upon  a  representation 
made  by  him,  whica  turns  out  to  be  a  mistake, 
the  surety  cannot  claim,  as  ap:ain8t  the  creditor, 
the  benefit  of  the  doctrine  that  release  of  the 
principal  releases  the  surety.  Scholefield  v.  Tern- 
pier,  1  Johns.  155  ;  4  De  G.  &  J.  429  ;  28  L.  J., 
Ch.  452  ;  5  Jur.  (N.8.)  619 ;  7  W.  B.  633. 

A  surety  concurs  with  the  debtor  in  suggesting 
to  the  creditor  to  accept  a  transfer  of  a  mortgage, 
which  the  debtor  knows  to  be  fictitious,  but  the 
surety  believes  to  be  genuine.  Subsequently, 
in  reliance  on  the  pretended  transfer,  the  creditor 
releases  the  surety,  and  erases  his  name  from  the 
securities.  Upon  discovery  of  the  fraud  : — Held, 
that  the  creditor  was  entitled  to  be  restored  to 
all  his  lights  as  against  the  surety.    lb. 

Iniuraaee — Mistake  inBebnildixig.] — B.  mort- 
gaged certain  premises  to  C,  and  covenanted  to 
insure,  and,  in  the  event  of  fire,  to  apply  the 
insurance  moneys  in  rebuilding.  A  fire  took 
place,  and  B.  rebuilt,  but  the  premises  so  erected 
extended  beyond  the  boundary  line  of  the  mort- 
gaged property  on  to  adjoining  land  belonging  to 
the  mortgagor.  B.  subsequently  mortgaged  this 
land  to  H.,  and  also  gave  him  a  second  mortgage 
on  the  premises  in  mortgage  to  G. ;  and  H.  after- 
wards joined  with  C.  in  a  demise  of  the  whole 
of  the  property,  the  rent  being  made  payable  to 
C,  all  parties  being  under  the  impression  that 
the  premises  originally  mortgaged  to  C.  compre- 
hended the  property  subsequently  mortgaged  to 
H. : — Held,  that  itwas  a  mistake  of  facts,  against 
which  the  court  would  relieve ;  and  an  appor- 

,  tionment  of  the  rent  was  decreed.     Harryman 

'  V.  Collins,  18  Jut.  501. 

Hardship.] — The  purchaser  may  escape  from 
his  bargain  On  the  ground  of  mistake,  if  it  was  a 
mistake  which  the  vendors  contributed  to — that 
is,  in  other  words,  if  he  was  misled  by  any  act  of 
the  vendors ;  if  the  mistake  was  entirely  his  own, 
then  the  court  ought  not  to  let  him  off  his 
bargain  on  the  ground  of  a  mistake  made  by 
himself  solely,  unless  the  case  is  one  of  consider- 
able harshness  and  hardship.  Goddard  v.  Jrf- 
freys,  51  L.  J.,  Ch.  57  j  45  L.  T.  675 ;  30  W.  B.  270. 

Lease— Cancellation.] — B.,  acting  on  behalf  of 
G.,  the  intending  lessor,  wrote  to  M.,  offering  a 
lease  at  a  rent  of  382.  10«.  yearly,  which  was 
accepted  by  M.,  and  a  lease  at  that  rent  was 
executed  by  G.  and  M.  : — Held,  that  the  sum  of 
33/.  10«.  had  been  inserted  by  mistake  in  B.*s 
offer,  and  in  the  lease,  and  that  the  offer  had 
been  accepted  and  the  lease  taken  by  M.  with 
knowledge  of  the  mistake ;  and  therefore  the 
court  directed  the  lease  to  bis  delivered  up  to  be 
cancelled.     Qun  v.  M'CaHhy,  13  L.  B.,  Ir.  304. 

And  see  Barrow  v.  Igaaes,  60  L.  J.,  Q.  B.  179  ; 
[1891]  1  Q.  B.  417  ;  64  L.  T.  686  ;  39  W.  B.  338  ; 
55  J.  P.  517. 

tfntual  or  TTnilateral  Mistake — ^Bectiiioation 
or  Cancellation.] — ^Where  there  is  mutual  mis- 
take in  a  deed  or  contract,  the  remedy  is  to 
rectify  by  substituting  the  terms  really  agreed 
to.  Where  the  mistake  is  unilateral,  the  remedy 
is  rescission,  but  the  court  may  give  a  defendant 
the  option  of  taking  what  the  plaintiff  meant  to 


give  in  lieu  of  rescission.  Paget  v.  MarehaU, 
54  L.  J.,  Ch.  576  ;  28  Ch.  D.  255  ;  61  L.  T.  351 ; 
33  W.  B.  608  ;  49  J.  P.  86. 

Money  paid  under  Legal  ProeoM— Boi  Jndi- 

eata.] — ^After  money  hf^  been  paid  under  a 
judgment  founded  on  the  construction  of  an 
agreement,  an  action  to  rectify  the  agreement, 
as  contrary  to  the  intention  of  all  parties,  is 
barred.  Caird  v.  Moxn,  55  L.  J.,  Ch.  854 ;  33 
Ch.  D.  22  ;  55  L.  T.  453  ;  35  W.  B.  52  ;  6  Asp. 
M.  C.  665— C.  A. 


Aetion  to  recover  back  Money.] — ^Tfae 


rule  that  money  paid  under  compulsion  of  legal 
process  cannot  be  recovered  back,  applies  where 
the  money  was  paid  under  a  material  mistake  of 
fact,  and  under  the  compulsion  of  a  summons 
which  was  afterwards  withdrawn.  Caird  v. 
Mo»»  (supra)  explained.  Moore  v.  Fulham  Vet- 
try,  64  L.  J.,  Q.  B.  226  ;  [1895]  1  Q.  B.  399 ; 
14  B.  348  ;  71  L.  T.  862  ;  43  W.  B.  277  ;  59  J.  P. 
596— 0.  A. 

t 

Bight  to  Bepayment — ^Privity  of  Partial.] — 
B.  instructed  his  agent  at  A.  to  remit  money  to 
a  bank  at  H.  The  agent  paid  the  money  into 
plaintiffs'  bank  at  A.,  with  instructions  to  make 
the  remittance.  By  mistake  the  money  was 
paid  into  the  defendants*  bank,  where  B.  vros  a 
customer,  and  being  indebted  to  the  defendants, 
the  money  was  placed  to  his  credit  in  reduction 
of  the  debt.  On  the  following  day  the  defendants 
were  informed  of  the  mistake  : — Held,  that  there 
was  direct  privity  between  the  plaintiffs  and  the 
defendants,  and  that  the  plaintifb  were  entitled 
to  recover  the  money.  Colonial  Bank  y.  Bank 
of  Nova  Scotia,  66  L.  J.,  P.  0.  14 ;  11  App. 
Cas.  84  ;  54  L.  T.  256 ;  34  W.  B.  417— P.  0. 

The  doctrine  that  money  paid  under  a  mistake 
cannot  be  recovered  back  unless  the  mistake  be 
one  of  fact,  applies  even  though  the  person 
receiving  the  payment  be  one  of  the  persons 
authorising  it  to  be  made.  MUm  y.  SootHnff, 
1  Cab.  &  E.  491.  See  also  Hooper  v.  Exeter  Cor- 
poration, 56  L.  J.,  Q.  B.  457 ;  and  Plater  v. 
Burnley  Corporation,  59  L.  T.  636  ;  36  W.  B.  831 . 

Officer  of  Company— Befundiiig.] — If  the  assets 
in  the  hands  of  an  officer  of  the  court  have  been 
increased  by  a  transaction  occasioned  by  a  mis- 
take of  law,  the  court  will  compel  its  officer  to 
repay  the  money.  Opera,  In  re,  60  L.  J.,  Ch. 
464;  [1891]2Ch.l54;64L.T.313;39W.B.398. 

Money  paid  to  Trustee  in  Liquidation.] — 
Where  money  has  been  paid  to  the  trustee  in 
bankruptcy  or  liquidation  under  a  mistake,  the 
court  will  order  it  to  be  repaid  provided  that  no 
injustice  accrue  to  any  one  by  such  order.  tSint- 
monde.  Ex  parte,  Camac,  In  re,  55  L.  J.,  Q.  B. 
74 ;  16  Q.  B.  D.  308 ;  54  L.  T.  439  ;  34  W.  B. 
421— C.  A. 

Where  the  money  so  paid  had  been  already 
distributed  in  dividends,  the  court  ordered  the 
money  to  be  repaid  out  of  sums  subsequently 
coming  to  the  hands  of  the  trustee.    Ih, 

B.,  a  trustee  and  a  beneficiary,  under  a  power 
of  ssde  in  a  will  sold  a  portion  of  the  estate  and 
appropriated  to  his  own  use  more  than  his  share 
oi  the  purchase-money.  He  afterwards  went 
into  liquidation.  In  administration  of  the  tes- 
tator*s  estate  further  portions  were  sold,  and  B.^s 
share  of  the  proceeds  paid  to  his  trustee  in  liqui- 
dation : — Held,  that  the  payment  to  his  trustee 
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in  liquidation  was  made  under  a  mistake  of  law  ; 
and,  in  analogy  to  the  rule  laid  down  in  Jam^g, 
Ex  parte  (L.  R.  9  Ch.  609),  and  Simmondg,  Ex 
parte  (supra),  the  court  ordered  B/b  trustee  in 
liquidation  to  refund  the  sum.  Brovon^  In  rtf, 
Dixon  V.  Broivnj  55  L.  J.,  Ch.  666 ;  32  Ch.  D. 
597  ;  54  L.  T.  789.  And  see  BootU-oum-Linacre 
Corporation  v.  Laneashire  County  Council^  60 
L.  J.,  Q.  B.  323. 

Payment  of  Intereit  by  Mortgagee.]  — The 

defendant,  as  trustee  of  a  settlement,  invested 
money  on  a  mortgage  of  the  plaintiffs  land.  The 
mortgage  deed  provided  for  interest  at  the  rate  of 

5  per  cent.,  with  reduction  of  the  rate  to  4  per 
cent,  on  punctual  payments.  All  the  payments 
of  interest  except  the  first  had  been  punctual, 
but,  through  the  plaintiffs  ignorance  of  the 
proviso  for  reduction  of  the  interest,  they  had 
been  made  at  the  rate  of  5  per  cent.  In  an 
action  by  the  plaintiff  to  recover  from  the  defen- 
dant, the  trustee,  the  extra  1  per  cent,  paid  under 
this  mistake : — Held,  that  the  action  was  rightly 
brought  against  the  trustee ;  that  the  only  con- 
tract was  between  the  plaintiff  as  mortgagor  and 
the  defendant  as  mortgagee ;  that  money  had 
been  received  under  that  contract  by  the  mort- 
gagee, and  that  he  alone  could  be  asked  or 
required  to  repay  it.  King  v.  Stewart^  66  L.  T. 
339. 

4.  Laches  and  Delay. 

Limitation  from  wliat  Time.]  —  In  cases  of 
mistake,  the  time  of  limitation,  which  by  analogy 
is  held  to  bar  the  remedy  in  courts  of  equity, 
begins  to  run  from  the  time  of  the  discovery  of  the 
mistake.    Brooktbank  v.  Smith,  2  Y.  &  Coll.  58  ; 

6  L.  J.,  Ex.  Eq.  34.  And  see  Dwrrant  v.  Eccle- 
eiattical  Commistioners,  60  L.  J.,  Q.  B.  SO ;  6 
Q.  B.  D.  234 ;  44  L.  T.  348  ;  29  W.  R.  443  ;  46 
J.  P.  270. 

Laolies.] — A  party  relying  on  his  ignorance  of 
facts  must  shew,  not  only  that  he  had  not  the 
information,  but  that  he  could  not,  with  due 
diligence,  obtain  it.  The  plaintiff  sought  to 
set  aside  a  deed  executed  in  1848,  on  the  ground 
that  he  had  been  released  by  a  transaction  in 
1842,  of  which  he  was  ignorant  in  1848.  It 
appeared  that  he  had  made  inquiries  in  1845,  and 
was  referred  to  persons  who  could  give  him  the 
information,  but  neglected  to  do  so : — ^Held,  that 
having  in  1845  the  means  of  acquiring  the  know- 
ledge, he  must  be  deemed  to  have  had  it  in  1848, 
and  his  bill  was  dismissed.  Wtuon  v.  Wareing^ 
15  Beav.  151. 

Beiervation  of  Minerals.] — The  conveyance  on 
a  sale  of  land  contained  a  reservation  of  the 
minerals  to  the  vendor,  which  was  not  intended. 
Five  years  afterwards  the  purchaser  discovered 
the  mistake,  and  filed  a  bill  to  have  the  convey- 
ance rectifieid  : — Held,  having  regard  to  the  lapse 
of  time,  that  if  the  defendant  did  not  consent  to 
have  the  conveyance  rectified,  the  transaction 
must  be  set  aside,  in  which  event  the  platntiff 
would  be  fixed  with  an  occupation  rent,  while 
the  defendant  would  have  to  repay  the  purchase- 
money,  with  interest,  and  also  all  sums  expended 
by  the  plaintiff  in  permanent  Improvements. 
Bloomer  v.  SpUtle^  41  L.  J.,  Ch.  369  ;  L.  R.  13 
Eq.  427  ;  26  L.  T.  272  ;  20  W.  R.  435. 

What  amount  to.] — A  husband  was  advised  by 
counsel  that  he  haa  no  title  as  tenant  bv  the 


curtesy,  and  that  if  he  intended  to  set  up  such 
a  title  he  ought  not  to  sue  in  a  partition  suit  then 
in  contemplation.  The  suit  was  nevertheless 
instituted  by  him,  and  in  1830  a  decree  was 
obtained.  A  partition  was  made  under  the 
decree.  The  daughter  married  in  1847.  In 
1852  the  father  filed  a  bill  to  be  relieved  on  the 
ground  of  mistake : — Held,  that  length  of  time 
and  acquiescence  constituted  a  sufficient  answer 
to  the  suit.  Stone  v.  Godfrey,  5  De  G.  M.  &  G. 
76 ;  23  L.  J.,  Ch.  769  ;  18  Jur.  524. 

Altering  Conveyanoe  to  Mortgage.]  —  The 
court  refused  after  a  long  lapse  of  time  to  rectify 
a  deed  by  altering  it  from  an  absolute  conveyance 
to  a  mortgage.  Tull  v.  Owen,  4  Y.  &  Coll.  192 ; 
9  L.  J.,  Ex.  Eq.  33  ;  4  Jur.  503. 

Settlement.] — A  court  of  equity  will  reform  a 
settlement  upon  parol  evidence  alone  and  after 
a  long  lapse  of  time  if  it  arrives  at  the  conclusion 
that  the  actual  contract  made  between  the  parties 
differs  from  that  expressed  in  the  instrument. 
M'Cormach  v.  JtrOomiack,  1  L.  R.,  Ir.  119. 

A  marriage  settlement,  reformed  after  a  lapse 
of  thirty-five  years,  by  giving  the  lady  an  al»o- 
lute  interest  in  the  trust  funds,  the  evidence 
clearly  establishing  that  such  was  the  intention 
of  all  parties.  Wolterbeek  v.  Barrow,  23  Beav. 
423  ;  3  Jur.  (N.S.)  804. 

Beleaae.] — Where  a  release  has  been  executed 
and  for  a  long  time  acquiesced  in,  the  mere  proof 
of  errors  will  not  induce  the  court  either  to  set  it 
aside  or  to  give  leave  to  surcharge  and  &lsify. 
Millar  v.  Craig,  6  Beav.  433. 

5.  Pleading. 

By  one  Party.] — It  is  no  answer,  in  an  action 
at  law  on  an  agreement,  that  the  defendant 
entered  into  the  agreement  by  mistake.  Wood 
V.  Scarth,  1  F.  &  F.  293. 

What  Plea  allowed.] — Declaration  for  not 
delivering  tea,  in  pursuance  of  a  contract.  A 
plea  on  equitable  grounds,  that  the  contract  was 
made  by  sample,  that  the  sample  was  a  sample 
of  a  totally  different  tea,  and  that  the  defen- 
dant on  the  day  the  contract  was  entered  into 
discovered  the  mistake,  and,  before  the  plaintiff 
had  in  any  respect  altered  his  position,  gave 
notice  of  the  mistake,  and  that  he  would  treat 
the  contract  as  void,  is  bad.  Soatt  v.  Idttle^le, 
8  El.  &  BL  815 ;  27  L.  J.,  Q.  B.  201  ;  4  Jur. 
(N.B.)  849. 

Mistake  of  Agent.] — ^To  an  action  for  the 

non-performance  of  an  agreement  to  load  a  ship 
with  a  guaranteed  freight  of  no  less  than  5,500Z., 
the  court  refused  to  allow  the  defendant  to  plead 
that,  by  mistake  of  the  person  who  reduced  the 
contract  into  writing  in  the  Spanish  language, 
it  was  described  as  an  absolute  guarantee  that 
the  ship  should  have  a  freight  of  5,6001,  Perez 
V.  Oleaga,  11  Ex.  606 ;  25  L.  J.,  Ex.  65  ;  2  Jur. 
(N.9.)  44  ;  4  W.  R.  250. 

To  a  count  for  not  accepting  petroleum  pur- 
suant to  contract,  by  bought  and  sold  notes,  a 
plea,  that  the  real  contract  was  not  that  which 
was  contained  in  the  bought  and  sold  notes,  but 
was  a  contract  for  150  cases  of  refined  petroleum, 
to  agree  with  a  sample  shewn,  and  that  the 
brokers,  who  were  asents  for  both  parties,  in 
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drawing  up  the  contract,  bj  mistake  omitted  to 
state  therein  that  the  sale  was  by  sample, 
affords  a  good  equitable  defence.  Borrownian  ▼. 
Roitel,  16  C.  B.  (N.a)  58  ;  33  L.  J.,  C.  P.  HI ; 
10  Jut.  (N.8.)  679 ;  10  L.  T.  236 ;  12  W.  B. 
426. 

In  trover  for  goods,  a  plea  that  the  defendant 
agreed  to  purchase  the  works  from  the  plaintiff, 
and  the  goods  were  to  be  included  in  the  pro- 
perty solc^  that  brokers  were  employed  to  make 
tiie  contract,  and  that  they  made  it  by  bought 
and  sold  notes,  and,  by  their  mistake,  the  notes 
were  so  worded  as  not  to  include  the  stock-in- 
trade  and  materials,  which  were  intended  to  be 
included  by  the  plaintiff  and  the  defendant,  is 
good.  Steele  t.  Haddock,  10  Ex.  643  ;  3  C.  L.  B. 
326  ;  24  L.  J.,  Ex.  78  ;  3  W.  B.  172. 

Sattrtint  of  Trade.] — ^An  equitable  plea  (to  a 
decluation  for  allowing  business  to  be  carried 
on  on  the  defendant's  premises  near  to  certain 
premises  let  by  plaintiff  to  defendant,  contrary 
to  agreement)  that  at  the  time  of  making  the 
agreement  the  defendant  possessed  a  shop  near 
the  premises  let,  where  such  business  was  carried 
on,  as  plaintiff  knew  ;  that  it  never  was  intended 
that  such  business  should  not  be  carried  on 
there ;  that  the  agreement  was  by  mistake  so 
framed  as  to  include  the  carrying  on  of  such 
business  there,  is  a  good  plea.  Kicoll  v.  Bell^ 
32  L.  T.  815.  And  see  Hay  man  v.  Oover^  25 
L.  T.  903. 

Covenant  by  defendant  that  he  would  not 
practise  in  the  parish  of  A.  or  C.  without  the 
consent  of  the  plaintiff,  alleging  as  a  breach 
that  he  had  so  practised.  The  defendant  was 
allowed  to  plead  that  part  of  C.  was  in  the  B. 
district,  and  that  it  was  not  intended  that  the 
covenant  should  restrain  him  from  practising 
there,  but  that  the  covenant  was  so  framed  by 
mistake,  and  that  the  breaches  were  committed 
in  that  part.  Liioe  v.  Izod^  1  H.  &  N.  245  ;  25 
L.  J.,  Ex.  807  ;  2  Jur.  (N.S.)  573. 

Bill  of  Exchange.] — To  an  action  by  drawer 
against  acceptor  of  a  bill  of  exchange  at  three 
months,  dateil  the  12th  of  July,  a  plea  that  the 
bill  ought  to  have  been,  and  was,  represented  by 
the  plaintiff  to  be  drawn  on  the  2oth  of  July, 
and  that  three  months  from  the  25th  had  not 
elapsed  before  action.  The  court  set  aside  the 
plea,  but  allowed  the  defendant  to  substitute  a 
plea  of  fraud.  Drain  v.  Harvey ^  17  C.  B.  257  ; 
26  L.  J.,  C.  P.  81. 

To  an  action  on  a  bill  of  exchange,  the  court 
allowed  the  defendant  to  plead  that  the  defen- 
dant was  chairman  of  a  company  completely 
registered ;  that  the  bill  was  drawn  for  the  com- 
pany's purposes,  and  accepted  by  the  defendant 
as  chairman  of  the  company ;  that,  in  order  to 
bind  the  company,  it  ought  to  have  been  accepted 
by  another  director  also,  and  countersigned  by 
the  secretary ;  that  by  mistake  this  was  omitted 
to  be  done,  and  that  it  never  was  intended  that 
the  defendant  should  be  bound  personally. 
Burgoyne  v.  CoUrell,  24  L.  J.,  Q.  B.  28. 

Charter-party— Agenoj.]—- To  a  declaration 
on  a  charter-party,  a  plea  that  the  defendants 
entered  into  the  charter-party  solely  as  agents 
for  A.,  D.  &  Co.,  and  that  when  they  signed  the 
charter-party  it  was  agreed  and  understood  that 
they  were  only  to  sign  as  such  agents,  and  were 
not  to  make  themselves  liable  as  principals ; 
that  they  signed :  "  For  A.,  D.  &  Co.,  of  Messina, 


H.  &  Co.,  agents,"  notwithstanding  the  charter 
professed  to  be  made  between  the  plaintiff  as 
owner  of  the  one  part  and  the  defendants 
as  freighters  of  the  other  part ;  that  the  defen- 
dants had  power  to  bind  A.,  D.  k.  Co. : — ^Held,  a 
good  equitable  answer.  Wake  v.  Harrep,  1 
H.  k,  C.  202 ;  31  L.  J.,  Ex.  451 ;  8  Jur.  (KA) 
845  ;  7  L.  T.  96  ;  10  W.  B.  626— Ex.  Ch. 

Semble,  that  the  plea  was  a  good  answer  at 
law.    Ih, 

Grant  by  Oompaaj  in  Powetiioii.] — ^The  East 
India  Company,  being  entitled  by  escheat  to 
real  property  of  S.  in  India,  granted  it,  together 
with  all  the  rents  which  had  arisen  between  the 
death  of  the  testator  and  the  date  of  the  grant, 
to  the  plaintiffs,  in  trust.  To  a  declaration  on 
this  grant  that  the  company  held  and  enjoyed 
the  land,  and  took,  and  had  and  received  to 
their  use  the  rents  of  the  land  from  the  testator's 
death  to  the  date  of  the  grant,  and  as  a  breach 
the  nonpayment  to  the  plaintiffs,  a  plea  by  the 
company  that  the  testator  appointed  P.  his 
executor  in  India,  who  agreed  with  the  of^oers 
of  the  company  to  g^nt  a  lease  of  the  property; 
and  they,  wiUiout  the  company's  knowledge, 
entered  into  occupation,  and  the  rent  was  paid 
to  the  date  of  the  grant  to  P.  during  his  life,  and 
after  his  death  to  T.,  his  executor ;  and  that  the 
company,  at  the  time  of  the  grant,  had  no  know- 
ledge that  the  company  had  been  in  possession : 
— Held,  that  the  plea  was  an  answer  t-o  the 
action.  Billing  v.  Eatt  India  Co,^  31  L.  J.,  Ex. 
240. 

Beplieation— Principal  and  Surety.] — ^To  an 
action  by  the  plaintiff  to  recover  contribution 
from  the  defendant,  his  co-surety,  he  pleaded 
that  without  his  privity  or  consent  the  plaintiff 
agreed  to  discharge  the  principal.  A  replication, 
on  equitable  grounds,  that  the  agreement  was 
worded  by  mistake  so  as  to  include  the  claim 
sued  for,  and  that  the  plaintiff  did  not  otherwise 
discharge  the  principal,  is  a  good  replication. 
VorUy  V.  Barrett,  1  C,  B.  (N.S.)  225  ;  26  L.  J., 
C.  P.  1 ;  6  W.  B,  137. 

Power  of  Attorney.] — A  plaintiff  declared 
that  he  was  possessed  of  stock  in  trust ;  that  M. 
caused  it  to  be  represented  to  the  plaintiff  by 
the  defendants  that  the  trust  had  been  executed, 
and  that  he  (M.)  was  entitled  to  the  stock,  and 
they  requested  him  to  execute  a  power  of  attorney 
for  the  purpose  of  effecting  a  transfer  of  the 
stock  to  him  (M.)  ;  that  in  consideration  of  the 
premises,  and  that  the  plaintiff  would  execute 
the  power,  the  defendants  promised  the  plaintiff 
to  pay  him  32/.  within  fourteen  days.  Breach, 
nonpayment.  A  plea,  that  before  making  the 
promise  the  plaintiff  represented  to  the  defen- 
dants that  certain  dividends  on  the  stock  had 
not  yet  been  received  by  the  plaintiff;  that 
the  power  of  attorney  authorised  M.  to  receive 
any  such  unpaid  dividends  ;  that  the  defendants, 
relying  on  such  representation,  made  the  promise, 
but  that  the  same  was  not  true,  inasmuch  as  the 
plaintiff  had  received  one  of  the  dividends  ;  and 
that  the  defendants  would  not  have  made  their 
promise  if  they  had  known  that  the  plaintiff 
had  received  the  dividend,  is  bad,  on  equitable 
grounds.  Gortuch  v.  Cree,  8  C.  B.  (N.S.)  574 ; 
29  L.  J.,  C.  P.  308 ;  6  Jur.  (NJS.)  1342 ;  2  L.  T. 
667 ;  8  W.  B.  543. 

£.  E.  H.  B. 
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MONEY  COUNTS. 

A.  Fob  Money  Lent. 

1.  Wlien  Action  Maintainable^  1306. 

2.  PaHies,  1307. 

3.  Repayment  secured  hy  Deedy  1307. 

4.  Illegal  Purposes  or  Objects,  1308. 

5.  Ecldence  of  Loan,  1308. 

B.  Fob  Money  Paid. 

1.  General  Principles, 

If.  Request,  1 3 10. 
J.  Payment,  1315. 
r.  By  Agents  and  Broken  — &«  PBIN- 

ciPAL  AND  Agent. 
d.  By  and  on  behalf  of  Partners  ^See 

Pabtnbb. 

2.  On  Distresses,  1316. 

3.  Damages  and  Costs,  1317. 

4.  (Contribution, 

a.  In  Cases  of  Tort,  1319, 

b.  In  Cases  of  Contract,  1319. 

c.  Amount  and  Proportion,  1320. 

d.  Without  Legal  Proceedings,  1321. 

e.  Sureties    —   See   Pbincipal   IlSD 

Surety. 

5.  Money  paid  by  Sheriffs,  1821. 

6.  Expenses  of  Bail,  1322. 

C.  Fob  Money  had  and  Receited. 

1.  General  Principles  to  support  Action, 

1322. 

2.  Pritity  of  Contract,  1324. 

3.  On  Waiting,  Condoning,  or  Satisfying 

Tarts,  1326. 

4.  Beceiver's  Knowledge  of  Ittle  to  Money 

or  Appropriation,  1327. 

5.  To  try  TUle  to  Land  or  Profits,  1328. 

6.  To  try  the  Right  to  Offices,  1328. 

7.  For  Money  paid  on  Moral  Obligation, 

1328. 

8.  For  Money  paid  under  Comj/ulsion  of 

Laic,  1329. 

9.  For  Money  paid  under  a  Distress,  1332. 

10.  For  Money  paid  on  Claim  of  Lien  or 

Pressure,  1334. 

11.  Overcharges    by    Railway    Companies, 

1336. 

12.  On  Pigment  of  Illegal  Fees,  1337. 

13.  For  Money  paid  under  Mistake  of  Facts 

or  of  Law,  1337. 

14.  For  Money  paid  on  Illegal  Contracts, 

1343. 

15.  When  pnid  or  received  under  a  Deed, 

1345. 

16.  For  Money  paid  on  Failure  of  Considera- 

tion,  1346. 

17.  On  Rescission  of  Special  Contract,  1360. 

18.  On    Abortive    or    Abandoned    Under- 

takings,  1351. 

19.  Ft>r  Money  paid  on  Failure  of  Title, 

1352. 

20.  For    Money    obtained    by    Fraud    or 

Wrong,  1353. 

21.  On  Payment,   Sale,   Discount,  or    Ex- 

cluing e  of  Forged  or  Woiihlex*  iSecvri' 
ties,  13,56. 


22.  For  Foreign  Money  and  Securities,  1357. 

23.  By  Owners  of  Lost  Securities,  1368. 

24.  By  Husbands,  1359. 

26.  Against  Stakeholders,  Trustees,  Bailees 
and  Otiiers,  1359. 

26.  Proof  of  Receipt,  1366. 

D.  Account  Stated. 

1.  Witat  Amounts  to,  1368. 

2.  Where  a  Deed  exists  or  has  been  executed^ 

1370. 

5.  Consideration  to  support,  1370. 

4.  By  or  Against  what  Persons,  1372. 

6.  Eeidence  to  support,  1374. 

6.  Re-opening  — See  Accounts  and  In- 

QUIBIES. 

E.  Fob  Intebest — See  Intebest. 

A.  FOR  MONEY  LENT. 
1.  When  Action  Maintainable. 

An  action  will  lie  for  a  loan  to  the  wife  at  the 
request  of  the  hasband.  Stevenson  t.  Hardie, 
2  W.  Bl.  872. 

But  a  husband  is  not  liable  for  money  lent  to 
his  wife,  though  the  money  is  afterwards  applied 
by  her  in  procuring  necessaries,  for  the  supply 
of  which  he  would  have  been  liable.  Knox  y» 
Bushai,  SO.  B.  (N.8.)  334. 

The  action  will  not  lie  against  a  defendant  for 
money  lent  to  a  third  person.  Marriott  t.  Lister, 
2  Wils.  141. 

Where  the  defendant,  a  commercial  traveller, 
was  authorised  by  the  plaintiff  to  deduct  certain 
sums  from  the  amount  he  might  receive  on  his 
account,  to  be  repaid  out  of  the  commission  the 
defendant  was  to  be  paid  bv  other  employers : 
— Held,  that  the  sums  might  be  recovered  as 
money  lent.  Shepherd  v.  Phillips,  2  Car.  &  K. 
722. 

Money  deposited  by  a  customer  in  a  banker*s 
hand  is  money  lent,  with  the  superadded  obliga- 
tion, that  it  is  to  be  repaid  when  called  for. 
Pott  V.  Cleg,  16  M.  &  W.  321 ;  16  L.  J.,  Bx.  210 ;. 
11  Jur.  289. 

Seonrity  Qiven.] — A  person  who  lends  money 
to  another,  and  receives  a  gun  as  a  security  for 
the  repayment,  may  recover  the  amount  without- 
first  returning  the  gun.  Lawton  v.  Newland,  2^ 
Stark.  72  ;  19  B.  B.  676. 

A.  lent  B.  money,  and  received  from  B.  shares 
in  a  company  as  a  security,  and  agreed  to  give 
twenty-one  days'  notice  to  B.  before  proceeding 
to  compel  the  repayment  of  the  loan,  or  of  any 
part  thereof ;  and,  upon  repayment  of  any  part 
of  the  loan,  to  give  back  a  proportionate  amount 
of  shares : — Held,  that  after  twenty-one  days, 
A.  was  not  bound  to  declare  specially,  averring 
a  tender  of  the  shares,  but  that  he  might  declare 
for  money  lent.  Scott  v.  Parker,  1  G.  &  D.  258 ; 
1  Q.  B.  809  ;  10  L.  J.,  Q.  B.  244. 

WortUeM  Becarity.][ — ^Where  a  party  advances 
money  on  exchequer  bills,  which  are  afterwards 
repudiated  at  the  exchequer  office,  on  the  ground 
that  the  comptroller's  signature  to  them  is  forged, 
he  is  entitled  to  recover  it  back  as  money  lent. 
Bank  of  England  v.  Tomkins,  6  Jur.  348. 

A.  deposited  with  a  banking  company  80r.. 
consisting  partly  of  the  notes  of  a  country  bank,. 
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payable  either  at  that  bank  or  in  London,  and 
representing  652.  The  company  gave  a  receipt  as 
follows :  "  Received  of  A.  80Z.,  for  which  we  are 
accountable ;  802.  at  3Z.  per  cent,  interest,  with 
fourteen  days'  notice."  The  company  sent  the 
notes,  on  the  same  day,  to  their  agents  in  London, 
who  presented  them  on  the  following  day,  when 
they  were  dishonoured.  The  agents  sent  them 
back  by  that  evening's  post  to  the  company,  who 
on  the  following  day  gave  notice  of  dishonour  to 
A.,  and,  on  A.'s  giving  fourteen  days*  notice 
of  withdrawal,  tendered  the  notes  back,  which 
he  refused.  The  company  refused  to  pay  the 
amount  of  the  notes.  The  country  bank,  which 
was  about  five  miles  from  the  office  of  the  com- 
pany, had  stopped  payment  from  the  close  of  day 
on  which  the  notes  were  deposited : — Held,  that 
A.  could  not  recover  the  amount  of  the  notes 
from  the  company  as  money  lent.  TimwiU  v. 
6Hbhins,  18  Q.  B.  722  ;  21  L.  J.,  Q.  B.  403. 

Welih  Xortgage.] — P.  and  F.  entered  into  an 
agreement  in  writing,  whereby  P.  agreed  to  let 
five  fields,  part  of  his  farm,  to  F.,  "  in  considera- 
tion of  the  sum  of  602."  for  six  years,  F.  to  pay 
the  rent  of  the  fields  to  P.,  and  "  P.  to  get  back 
his  said  five  fields  when  P.  pays  to  F.  the  sum  of 
502."  There  was  no  express  agreement  by  P.  to 
pay  the  502.  After  the  expiration  of  six  years 
F.'s  administrator  sued  P.  for  the  502.  as  money 
lent : — Held,  on  the  construction  of  the  agree- 
ment, that  there  was  no  personal  liability  on  P. 
to  pay  this  sum,  and  that  the  action  could  not  be 
sustained.     QuHdy  v.  CtuHdy,  24  L.  R.,  L:.  577. 

2.  Pasties. 

The  defendant  instructed  his  attorney  S.  to 
borrow  1002.  upon  the  security  of  a  freehold 
estate,  and  gave  him  his  title  deeds  to  enable 
him  to  do  so.  S.,  professedly  on  behalf  of  Uie 
defendant,  applied  to  the  plaintifE  for  a  loan  on 
jnortgage,  the  amount  of  which  was  fixed  at  4202. 
Thereupon,  having  forged  a  mortgage  from  the 
defendant  to  the  plaintifE,  8.  delivered  it  to  the 
plaintiff  and  received  the  4202.  He  then  repre- 
sented to  the  defendant  that  he  could  not  obtain 
the  proposed  advance,  and  afterwards  lent  him 
certain  sums  as  his  own  money,  taking  a  pro- 
missory note  as  security  for  part,  and  a  mortgage 
for  the  whole  of  the  advances : — Held,  that  on 
these  facts  there  was  no  evidence,  as  to  any  part 
Jot  the  4202.,  of  an  implied  promise  by  the  plain- 
tifi  to  the  defendant  so  as  to  suppoH  an  action 
for  money  lent.  Painter  v.  Abel^  2  H.  &  0. 113  ; 
53  L.  J.,  Ex.  60 ;  9  Jur.  (N.s.)  549  ;  8  L.  T. 
287  ;  11  W.  B.  651. 

Where  A.  lent  money  to  B.  on  a  guarantee 
of  H.,  and  afterwards  B.,  the  principal  debtor, 
and  H.  signed  a  paper  promising  jointly  and 
:severally  to  repay  the  money  borrowed  by  B. 
from  A. : — Held,  that  there  was  evidence  to 
■charge  B.  and  H.  jointly,  and  that  they  were 
liable  to  be  sued  jointly.  Buck  v.  Surstf  L.  B. 
1  0.  P.  297 ;  12  Jur.  (N.S.)  704. 

8.  Bepatment  secured  by  Deed. 

A.  borrowed  money  from  B.,  and  conveyed 
land  in  trust  for  him,  with  a  power  of  sale,  in 
trust  to  pay  him  principal  and  interest,  and 
pay  over  the  residue  to  A.  He,  A.,  afterwards 
borrowed  other  money  of  B.,  and  charged  that 
jalBO  on  the  land,  but  without  any  power  of  sale. 
Afterwards,    C.   paying  both   sums  to  B.,  and 


advancing  an  additional  sum  to  A.,  by  deed 
between  0.,  A.,  B.  and  B.*s  trustee,  the  former 
securities  were  assigned  to  C.  (B.  giving  C.  a 
power  of  attorney  to  sue  In  his  name  as  to  the 
first  sum  borrowed),  and  the  lands  were  con- 
veyed to  C.  to  hold  them  to  the  same  trusts,  but 
for  bis  own  benefit,  as  were  mentioned  in  the 
other  deeds  with  respect  to  B.  None  of  the 
deeds  contained  a  covenant  to  pay.  C.  sued  A. 
for  money  paid,  money  lent,  interest,  and  on  an 
account  stated  : — ^Held,  that  he  was  entitled  to 
recover  the  whole  sum,  on  proof  that  he  had 
paid  it  as  above,  and  that  he  was  not  bound  to 
declare  on  the  deed.  Tates  v.  Asttm,  3  O.  &  D. 
351  ;  4  Q.  B.  182  ;  12  L.  J.,  Q.  B.  160. 

L.  devised  lands  to  the  defendant  on  trust  to 
sell  and  apply  the  proceeds  in  payment  of  debts. 
The  defendant  mortgaged  the  lands  to  the  plain- 
tiff as  a  security  for  money  lent  to  him.  The 
deed  contained  a  covenant  by  the  defendant  that 
he  would,  out  of  the  moneys  which  should  come 
to  his  hands  as  such  trustee,  from  the  lands 
comprised  in  the  mortgaged  security  and  the 
personal  estate  (if  any)  of  L.,  piy  the  plaintiff 
the  principal  and  interest : — Held,  that  as  there 
was  an  express  covenant  by  the  defendant  to  pay 
in  a  qualified  manner,  no  contract  by  parol  could 
be  implied  for  the  repayment,  and  consequently 
an  action  for  money  lent  would  not  lie.  Mathew 
V.  Blackmore,  1  H.  &  N.  762 ;  26  L.  J.,  Ex.  160  ; 
5  W.  E.  363. 

Deed  not  Executed.] — Money  advanced  upon  a 
contract  to  repay  it  on  demand,  or  to  execute  a 
mortgage,  may,  after  refusal  to  execute  a  mort- 
gage, be  recovered  as  money  lentw  Bristowe  v. 
Needham,  9  M.  &  W.  729;  1  D.  P.  C.  700 ;  11 
L.  J.,  Ex.  278. 

B.  engaged  to  let  A.  land  on  building  leases 
and  to  lend  him  4,0002.  to  assist  him  in  the 
erection  of  twenty  houses,  the  money  to  be 
repaid  by  June,  1828.  A.  agreed  to  build  the 
houses,  to  convey  them  as  security  for  the  loan, 
and  repay  the  money.  When  six  houses  were 
built,  and  1,1682.  had  been  advanced,  B.  requested 
A.  not  to  go  on  with  the  other  fourteen  houses  ; 
A.  desisted : — Held,  that  after  June,  1828,  B. 
might  recover  the  1,1682.  as  money  lent,  and  that 
it  was  not  necessary  to  sue  on  the  agreement, 
which  was  rescinded  by  consent.  Jama  v. 
Cvitt(m,  7  Bing.  266 ;  6  M.  &  P.  26  ;  9  L.  J.  (OJB.) 
C.  P.  55. 

4.  Illegal  Purposes  ob  Objects. 

Whenever  money  is  lent  for  the  express  pur- 
pose of  enabling  the  borrower  to  do  some  act 
prohibited  by  law,  the  lender  cannot  recover  it 
back.  M'Kinnell  v.  Eobinso/i,  3  M.  &  W.  434  ; 
7  L.  J.,  Ex.  149.  S.  P.,  Caanan  v.  Bryee^  8  B.  & 
Aid.  179 ;  22  R.  R.  342.  See  Pearce  v.  Brooks, 
L.  B.  1  Ex.  213 ;  Bagot  v.  AmoU,  ir.  R.  2 
0.  L.  1. 

But  money  lent  for  the  purpose  of  gambling 
in  a  countiy  where  the  game  is  not  illegal  may 
be  recovered  in  this  country.  Qiuirrier  v.  ColS' 
t&n,  1  Ph.  147 ;  12  L.  J.,  Ch.  57 ;  6  Jur.  959. 
S.  P.,  King  Y,£emp,  8  L.T.  255. 

5.  EviDENOE  OF  Loan. 

In  an  action  for  money  lent,  the  only  evidence 
was,  that  the  defendant,  having  asked  the  plain- 
tiff for  some  money,  the  latter  handed  him  a 
note  which  was  believed  to  be  a  bank-note,  but 
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the  amount  of  which  did  not  appear : — Held, 
that  the  jury  was  rightly  directed  to  presume  it 
to  have  been  a  note  for  5Z.,  as  being  the  smallest 
note  in  circulation  in  this  country.  Zatvton  y. 
Sweeney^  8  Jur.  964. 

Evidence  of  the  poverty  of  the  alleged  lender 
is  admissible  upon  the  issue,  whether  or  not  the 
money  was  lent.  Dowling  t.  Dowlingy  10  Ir.  C. 
L.  B.  236. 

The  payment  of  certain  notes  having  been 
made  to  the  defendant's  credit,  and  the  fact 
that  he  had  been  told  the  balance  afterwards, 
is  sufficient  proof  that  the  notes  were  paid,  and 
had  therefore  been  received  by  him.  QUI  v. 
Gillingham,  1  F.  &  F.  284. 

It  is  not  evidence  of  itself  to  establish  a  loan 
of  money  by  the  plaintiff  to  the  defendant,  to 
prove  tlmt  the  defendant  received  cash  for  a 
draft  or  a  cheque  drawn  by  the  plaintiff  on  his 
bankers,  and  payable  to  him  by  name,  out  of 
money  of  the  plaintiff's  then  in  the  bank.  Carey 
V.  OerrUh,  4  £sp.  9. 

If  there  is  a  loan  of  money  by  A.  to  B.,  it  is 
not  to  be  inferred  from  the  bare  fact  that  A. 
delivered  a  sum  of  money  to  B.,  which  A.  had 
borrowed  from  another.  Welch  v.  SeabarHj  1 
Stark.  474. 

An  instrument  in  the  following  terms,  "  Nine 
years  after  the  date  hereof,  I  promise  to  pay  to, 
&c.^  with  lawful  interest,  provided  D.  M.  shall 
not  return  to  England,  or  his  death  be  duly 
certified,  in  the  mean  time,"  is  no  evidence  of 
money  lent.  Morgan  v.  Jonety  1  G.  &  J.  162  ;  1 
Tyr.  21  ;  9  L.  J.  (O.S.)  Ex.  41. 

A.  transferred  1,000Z.  in  the  41.  per  cents,  to 
B.,  who  possessed  other  stock  of  the  same  de- 
scription. B.,  after  some  years,  sold  out  all  his 
stock,  including  the  1,0002. ;  B.  made  payments 
to  A.,  equal  to  interest  at  61.  per  cent,  upon  that 
Bum,  until  A.'s  death.  After  the  death  of  A.  her 
executor  wrote  to  B.,  referring  to  the  transaction 
as  a  loan  of  money.  B.,  in  reply,  asserted  that 
he  was  employed  by  A.  to  purchase  an  annuity 
for  her,  and  that  he  had  done  so.  No  purchase 
of  an  annuity  was  proved : — Held,  that  there 
was  evidence  to  go  to  the  jury  in  support  of  a 
count  for  money  lent.  Hoioard  v.  I)anJmryy  2 
C.  B.  803. 

Invalid  Instmments.] — The  plaintiff  lent 
money  upon  promissory  notes  or  debentures,  in 
the  following  form : — ^**  The  Grovemor  and  Com- 
pany of  Ck)pper  Miners  in  England.  Incorpo- 
rated by  royal  charter.  Capital  one  million.  No. 
5,252.  500Z.  London.  On  the  15th  July,  1850 
the  Governor  and  Company  of  Copper  Miners 
in  England  promise  to  pay  to  H.  J.  Enthoven, 
Esq.,  or  order,  at  the  banking-house  of  Messrs. 
D.,  H.,  K.  &  Co.,  500Z.  value  received,  and  further 
to  pay  to  the  holder  of  the  warrants  annexed, 
on  presentment  as  they  fall  due,  interest  on  the 
500Z.  at  the  rate  of  52.  per  cent,  per  annum. 
Oiven  under  the  common  seal  of  the  corpora- 
tion, this  15th  day  of  July,  1845.  By  order, 
J.  McDonnell.  W.  Inglis,  secretary.**  When 
the  seal  of  the  corporation  was  affixed  to  these 
documents,  there  was  a  blank  left  for  the  name 
of  the  payee.  At  the  time  of  depositing  them 
with  the  plaintiff,  the  defendant  filled  up  the 
blanks  with  the  words  "  Enthoven  or  order,*' 
and  indorsed  them  '*H.  J.  Enthoven.**  Annexed 
■to  each  note  or  debenture  were  warrants  or 
coupons  for  the  interest  due  half-yearly  in 
respect  of  each.  As  each  half-yearly  amount 
•of  interest  was  paid  the  corresponding  warrant 


or  coupon  was  detached  and  given  up  to  the 
company.  The  company  having  failed  in  pay- 
ment of  a  half-yearly  instalment  of  the  interest, 
the  plaintiff  gave  the  defendant  notice  of  the 
default,  and  demanded  payment  of  him  and 
afterwards  brought  an  action  upon  the  deben- 
tures. At  the  trial,  he  produced  the  debentures, 
with  the  warrants  or  coupons  annexed,  and  also 
one  of  the  warrants  or  coupons  detached.  The 
former  were  respectively  stamped  with  a  12«.  Qd. 
note  stamp,  the  latter  was  unstamped  : — Held, 
that  the  instruments  wei'e  not  promissory  notes, 
and  consequently  were  not  properly  stamped  ; 
but  that  inasmuch  as  they  were  void  instru- 
ments, by  reason  of  the  blank  therein  at  the 
time  of  sealing,  they  were  admissible  on  the 
counts  for  money  lent  and  interest  for  the 
purpose  of  shewing  that  they  were  worthless. 
Jihithoven  v.  HmfU,  13  C.  B.  373  ;  21  L.  J.,  C.  P. 
100  ;  16  Jur.  272— Ex.  Ch. 

Where  a  plaintiff  cannot  recover  on  a  count 
for  a  note  for  want  of  a  stamp,  he  may  recover 
on  a  count  for  money  lent,  by  proving  an 
acknowledgment  on  a  demand  made.  Tyte  v. 
•7on«#,  1  East,  58,  n. 

I  0  U.] — ^An  I  0  U  is  sufficient  primft  facie 
evidence  in  an  action  for  money  lent,  though  it 
is  not  addressed,  and  no  proof  be  given  that  IT 
means  the  plaintiff,  except  his  producing  thi 
document.  Bouqhn  v.  Holme^  12  A.  &  E.  641  ; 
4  P.  &  D.  685  ;  10  L.  J.,  Q.  B.  43. 

But  in  a  subsequent  case  it  was  decided  that 
an  ion,  though  evidence  of  an  account  stated 
between  the  holder  and  the  party  signing  it,  is 
not  of  money  lent  to  him  by  the  holder.  Fe^en^ 
mayer  v.  Adcook^  16  M.  &  W.  449. 

Tenns  of  Lending.] — A  company  borrowed 
from  a  bank  a  sum  of  money,  to  be  repaid  with 
interest,  and  deposited  a  lease  as  a  security. 
Afterwards  a  document  was  drawn  up  by  the 
company,  stating  that  the  lease  had  been 
deposited  as  a  security  for  the  loan,  without 
mentioning  the  interest.  The  bank  refused  to 
give  up  the  deed  until  the  whole  of  the  interest 
as  well  as  the  loan  had  been  repaid  : — Held,  in 
an  action  of  detinue  for  the  lease,  that  the 
written  document  was  not  conclusive  against 
the  btfink  as  to  the  terms  of  the  loan,  and  that 
parol  evidence  was  rightly  admitted  to  shew 
that  the  lease  had  been  intended  as  a  security 
for  the  interest  as  well  as  the  principal.  Pen- 
treguinny  Fuel  Co,  v.  Young ^  12  Jur.  (N.8.)  56. 

B.  FOR  MONEY  PAID. 
L  General  Pbinciples. 

a.  Bequest. 

An  action  lies  to  recover  money  paid  for 
another  at  his  request.  AlciTibrook  v.  Hall^  2 
Wils.  309. 

But  the  plaintiff  must  prove  some  authority, 
either  express  or  implied,  from  the  defendant,  to 
make  the  payment  on  his  account.  Tappin  v. 
Brotter,  1  Car.  &  P.  112. 

The  breach  of  an  agreement  to  carry  goods 
in  consideration  of  the  carriage  of  other  goods, 
which  is  executed  by  the  carriage  of  the  goods, 
does  not  support  a  common  count  stating  that 
the  defendant  is  indebted  in  money  to  the  plain- 
tiff for  the  carriage  of  goods  at  his  lequest. 
Bracegirdle  v.  Hindu,  9  Ex.  361  ;  2  C.  L.  B. 
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991 ;  23  L.  J.,  Ex.  128 ;  18  Jur.  70 ;  2  W.  R. 
232. 

The  action  will  not  lie,  when  the  money  has 
been  paid  against  the  express  consent  of  the 
party  for  whose  use  it  is  supposed  to  have  been 
paid.    Stohss  t.  Lewis^  1  Term  Rep.  20. 

A.,  being  in  want  of  some  harness,  went  to  6., 
accompanied  by  C,  and  ordered  some,  C.  saying 
in  A.'s  presence  that  he  would  pay  the  money  if 

A.  did  not : — Held,  that  C.  thereby  acquired  an 
authority  to  pay  the  money  on  the  default  of 
A.,  and  that  having  paid  it  he  was  entitled  to 
recover  it  back  from  A.,  the  authority  not  being 
shewn  to  have  been  countermanded.  A  lexander  v. 
Vane,  1  M.  &  W.  611 ;  2  Gale,  57  ;  5  L.  J.,Ex.  187. 

The  drawer  of  an  accommodation  bill  cannot 
sue  the  acceptor  for  money  paid  to  his  use,  to  the 
holder  of  the  bill,  unless  not  only  the  money 
paid  pro  tanto  discharged  the  liability  of  the 
acceptor,  but  also  the  payment  was  made  at  his 
request,  either  express  or  implied.  Sleigh  v. 
Sleigh,  5  Ex.  514  ;  19  L.  J.,  Ex.  345. 

Though  no  one  has  a  right  of  his  own  motion 
to  pay  another's  debt,  yet  if  the  debtor  after- 
wards assent  to  the  payment  or  recognise  or 
adopt  it,  the  person  paying  the  debt  may  recover 
it  from  the  debtor  as  money  paid  on  his  account. 
Itohert9  V.  Chamjri4}%  5  L.  J.  (O.S.)  K.  B.  44. 

The  plaintiff  accepted  a  bill  for  25Z.  for  the 
accommodation  of  F.,  who  was  pressed  at  the 
time  by  the  defendant,  a  sheriflFs  officer,  for 
seven  guineas,  claimed  as  being  due  for  posses- 
sion-money ;  F.  was  to  get  the  bill  discounted  by 
the  defendant  or  elsewhere,  and  to  give  the  plain- 
tiff the  surplus  above  the  seven  guineas.  He 
deposited  it  with  the  defendant  as  a  security  for 
that  sum,  the  defendant  knowing  the  circum- 
stances, and  tliat  the  plaintiff  had  no  value  for 
his  acceptance ;  the  defendant  indorsed  it  over 
and  kept  the  proceeds :  the  holder  sued  the  plain- 
tiff, who  thereupon  paid  him  the  whole  amount 
of  the  bill : — Held,  that  the  plaintiff  had  no 
right  of  action  against  the  defendant  as  for 
money  paid  to  his  ase  on  a  request  implied  by 
law  ;  but  that  his  remedy  was  against  F.  on  an 
implied  contract  to  indemnify  the  plaintiff  for 
lending  him  his,  the  plaintiff's,  acceptance. 
Atprey  v.  Levy,  16  M.  &  W.  861. 

A.,  having  accepted  a  bill  drawn  upon  him  by 
B.,  for  money  lent  by  B.  to  A.,  compounded  with 

B.  and  his  other  creditors,  and  paid  the  composi- 
tion. An  indorsee  of  the  bill  afterwards  sued 
A.,  and  compelled  him  to  pay  the  amount  with 
interest  and  costs  : — Held,  that  A.  might  recover 
the  amount  from  B.  as  money  paid  to  B.'s  use. 
Hawley  v.  Beverley,  6  Man.  &  G.  221. 

If  the  indorser  of  a  bill  is  compelled  by  the 
holder  to  pay  him  part  of  the  amount,  he  may 
recover  it  back  from  the  acceptor  in  an  action 
for  money  paid  to  his  use.  Pownall  v.  FerranA, 
9  D.  &  R.  603 ;  6  B.  &  C.  439 ;  5  L.  J.  (o.S.) 
K.  B.  176  ;  30  R.  R.  394. 

A.  &  Co.  agreed  with  a  company  to  build  for 
them  two  steamships  within  a  stated  time,  the 
price  to  be  paid  by  instalments  ;  provided  that 
if  A.  &  Co.  should  make  default  in  any  of  the 
conditions  of  the  agreement,  it  should  be  lawful 
for  the  company  to  take  possession  of  the  ships, 
and  cause  the  works  to  be  completed  by  any 
persons  they  chose,  and  pay  those  persons  such 
reasonable  sums  as  should  be  agreed  upon,  and 
that  A.  &  Co.  should,  forthwith  on  demand,  pay 
the  company  all  sums  so  advanced.  Afterwan^ 
F.  became  a>  partner  in  the  firm  of  A.  &  Co. ; 
and  four  instalments   having  been  paid,  and 


A.  k,  Co.  not  being  able  to  complete  the  Fhips, 
another  agreement  was  made  with  the  firm  of 

A.  &  Co.,  including  F.,  whereby  the  company,  in 
terms  of  the  first  contract,  agreed  to  take  poonca 
sion  of  the  ships  and  complete  them,  and.  for 
that  purpose  to  take  into  their  employ  the  work- 
men of  A.  &  Co. ;  and  as  a  security  to  the  com- 
pany for  any  advances  they  might  make  beyond 
the  balance  receivable  by  A.  &  Co.,  it  was  agreed 
that  the  company  should  have  a  lien  for  such 
balance  upon  certain  shares  of  A.  &  Co.  in  the 
company.  The  company  having  proceeded  with 
the  works,  and  for  that  purpose  made  large 
advances  : — Held,  that  they  could  not  forthwith 
recover  such  advances  by  action  against  the  firm 
of  A.  &  Co.,  including  F.,  for  money  paid,  there 
being  no  liability  to  repay  until  the  ultimate 
balance  was  ascertained,  and  then  only  after 
demand.  Jioyal  Mail  Steam  Packet  Co,  v.  Acra- 
man,  2  Ex.  569. 

A  defendant  became  surety  for  the  due  pay- 
ment by  one  M.  of  "  all  such  sums  of  money  as 
he,  li.,  should  from  time  to  time  become  indebted 
to  the  plaintiffs  for  goods  which  should  be  sup- 
plied to  him  by  them  in  the  course  of  their  busi- 
ness, when  and  as  such  sum  or  sums  of  money 
should  respectively  become  due  and  payable,  at 
the  expiration  of  the  credit  given  for  the  same 
goods,  according  to  the  usual  course  of  business 
of  the  plaintiffs."  The  course  of  business  proveil 
was  for  the  plaintiffs  to  draw  upon  K.  at  two 
months  from  the  first  of  each  month,  for  the 
amount  of  coals  delivered  during  the  preceding 
month.  One  of  these  bills  becoming  due  in  the 
hands  of  third  persons,  and  being  dishonoured, 
M.  went  to  the  plaintiffs,  and  telling  them  that 
he  had  not  funds  enough  by  80/.  to  take  up  the 
biU,  asked  them  for  a  loan  of  that  sum  to  enable 
him  to  do  so,  and  obtained  from  them  a  cheque 
for  80/.,  with  which  and  his  own  moneys  he  paid 
the  bill : — Held,  that  this  was  in  substance  a 
failure  by  M.  duly  to  pay  for  the  goods,  and  not 
a  mere  loan  to  him  ;  and  consequently  that  the 
plaintiffs  were  entitled  to  recover  the  80/.  from  the 
defendant.  Davey  v.  Phelps,  2  Scott  (N.B.)  564  \ 
2  Man.  &  G.  300. 

Leasehold  property  was  bequeathed  to  the  tes^ 
tator's  wife  for  life,  and  afterwards  to  the  defen- 
dant for  the  residue  of  the  term.  The  wife 
entered  with  the  assent  of  the  executor,  and 
after  her  death  the  defendant  entered,  and  con- 
tinued in  possession  for  fifteen  years,  when  the 
leaseholds  were  sold.  No  duty  was  ever  paid  on 
the  legacy  till  after  the  sale,  wlien  10  p^  cent;, 
on  the  value  of  the  leaseholds,  and  10  per  cent, 
on  the  amount  of  profits  received  by  the  defen> 
dant,  were  paid  by  the  executor: — Held,  that 
the  executor  was  entitled  to  recover  from  the 
defendant,  as  money  paid,  the  whole  duty  paid. 
Bate  V.  Pyne,  13  Q.  B.  900  ;  18  L.  J.,  Q.  B.  273  ;, 
13  Jur.  609. 

B.,  requiring  an  advance  of  60/.  to  pay  the 
stamp  duty  on  a  patent,  and  S.  being  willing  to- 
lend  him  that  sum  if  A.  would  become  surety 
for  it,  A.  wrote  as  follows  : — "  If  B.  will  get  his 
friend  S.  to  advance  50/.  for  the  completion  of 
the  patent,  I  will  give  him  or  S.  the  50/.  on  the 
patent  being  hand^  over  to  me."  The  50/.  was 
accordingly  advanced  by  S.,  and  the  patent  wao 
afterwards  tendered  to*  A.,  but  he  declined  to 
accept  it ;  and  S.  having  sued  him  for  and 
recovered  the  50/.,  he  brought  an  action  against- 

B.  for  money  paid  to  his  use  : — Held,  that  A.  was 
entitled  to  recover  the  50/.,  and  that  the  refusal 
of  the  judge  to  put  it  to  the  jury,  whether  the 
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money  was  advanced  bj  S.  for  the  joint  purpose 
of  A.  and  B.  did  not  amount  to  a  misdirection, 
inasmuch  as  it  was  a  payment  for  the  use  of  the 
defendant  solely.  Pelly  ▼.  Sidney,  6  C.  B.  (K.S.) 
679  ;  28  L.  J.,  C.  P.  182  ;  6  Jur.  (K.8.)  793. 

Money  expended  on  the  alteration  of  premises, 
for  the  leasing  of  which  an  agreement  nas  been 
entered  into,  but  which  is  incapable  of  being 
enforced  by  reason  of  the  Statute  of  Frauds,  may 
be  recovered  back  as  on  a  failure  of  consideration. 
Pulhrook  V.  Zawet,  45  L.  J.,  Q.  B.  178;  1 
Q.  B.  D.  284  ;  34  L.  T.  95. 

P.,  by  letter,  proposed  to  take  a  lease  for  seven, 
fourteen,  or  twenty-one  years  of  one  of  L.'8 
houses,  conditionally  on  certain  alterations  being 
made.  A  correspondence  ensued  between  the 
parties,  and  it  was  ultimately  agreed  that  the 
alterations  should  be  carried  out,  P.  undertaking 
to  contribute  a  sum  of  money  towards  them. 
By  L.'8  consent  some  of  the  alterations  were  exe- 
cuted by  P.'s  workmen.  Eventually  P.  was 
unable,  owing  to  L.'s  fault,  to  take  the  house : — 
Held,  that  though  he  was  unable  to  recover 
damages  occasioned  through  not  having  a  lease 
granted,  by  reason  of  the  letters  not  £sclosing 
an  agreement  such  as  to  satisfy  the  Statute  of 
Frauds,  he  was,  nevertheless,  entitled  to  recover 
on  a  quantum  meruit  for  the  loss  incurred  in 
making  the  alterations.    Ih, 

The  bon&  fide  purchaser  of  stolen  beasts  sold 
in  market  overt  cannot,  in  answer  to  a  claim  for 
them  by  the  original  owner  after  the  conviction 
of  the  thief,  counter-claim  for  the  cost  of  their 
keep  while  the  beasts  were  in  the  possession  of 
the  purchaser,  for  they  were  his  own  property 
until,  on  the  conviction,  the  property  revested 
in  the  original  owner.  Walker  t.  Matthews,  51 
L.  J.,  Q.  B.  243  ;  8  Q.  B.  D.  109  ;  46  L.  T.  916  ; 
30  W.  R.  388. 

If  a  man  buys  property  which  is  in  the  hands 
of  a  third  person,  who  sets  up  an  unfounded 
claim,  and  who  will  not  deliver  unless  that 
claim  is  paid,  and  the  purchaser  several  months 
afterwards  goes  and  pays  the  demand,  he  is 
bound  to  give  notice  to  the  seller;  and  if  he 
does  not,  he  cannot  recover  the  money  so  paid 
from  the  seller.  Bevan  v.  Watert,  3  Car.  &  P. 
520. 

The  owner  of  a  ship  mortgaged  it,  and  subse- 
quently entered  into  an  agreement  in  contempla- 
tion of  a  partnership  with  C,  under  which  the 
latter  was  to  work  the  vessel,  paying  bM 
expenses,  and  receiving  all  profits.  The  vessel 
was  employed  on  several  voyages,  and  was  then 
given  up  to  the  mortgagor.  At  this  time  C. 
owed  large  sums  for  wages.  The  master  and 
seamen  took  proceedings  against  the  vessel  for 
the  wages  unpaid,  and  she  was  seized.  The 
mortgagor  then  paid  the  wages  : — Held,  that  he 
was  entitled  to  recover  those  payments  from  C, 
as  money  paid  to  his  use.  Johneton  v.  Royal 
Mail  Steam  Packet  Co.,  37  L.  J.,  C.  P.  33  ;  L.  E. 
3  C.  P.  38  ;  17  L.  T.  445. 

The  plaintifb  were  the  registered  mortgagees 
of  forty-eight  sixty-fourth  shares  in  a  ship,  the 
defendants  being  the  owners  of  the  residue  of 
such  shares.  The  captain,  having  incurred  a 
debt  for  necessary  disbursements  made  by  him, 
instituted  proceedings  in  rem  against  the  ship 
and  arrested  her  in  the  admiralty  division.  The 
plaintifEs,  in  order  to  obtain  the  release  and  get 
possession  of  the  ship,  paid  the  captain's  claim, 
together  with  the  cost  of  the  proceedings : — 
Held,  that  as  the  plaintiffs  were  compelled  under 
pressure  of  law  to  pay  the  sum  in  question  in 
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order  to  release  the  ship  from  arrest  and  get 
possession  of  her,  there  was  an  implied  promise 
on  the  part  of  the  defendants  to  repay  them  that 
sum,  inasmuch  as  the  mortgagor  and  the  defen- 
dants (the  co-owners)  were  liable  to  the  captain 
for  the  disbursements  made  by  him.  The  Orchie, 
59  L.  J.,  P.  31 ;  15  P.  D.  38  ;  62  L.  T.  407  :  38 
W.  B.  472— C.  A. 

The  plaintiffs  purchased  stock  which  the 
defendant  agreed  to  transfer  on  a  given  dav. 
In  consequence  of  a  rise,  the  loss  on  the  oile 
amounted  to  45/.,  which  the  defendant  refused 
to  pay.  The  plaintiff  afterwards  paid  that  sum 
to  another  broker,  by  whom  the  transfer  was 
made  : — Held,  that  the  plaintiff  could  not  recover 
in  an  action  for  money  paid,  but  that  he  should 
have  declared  on  the  contract  with  the  defendant 
as  his  claim  was  in  the  nature  of  unliquidated 
damages.  Lightfoot  t.  Creed,  2  Moore,  225; 
8  Taunt.  268. 

The  plaintiff,  a  stockbroker,  at  the  defendant's 
request  entered  into  a  contract  for  the  purchase 
of  foreign  stock,  the  price  of  which  he  was 
ultimat^y,  according  to  the  usage  of  the  Stodc 
Exchange,  compelled  to  pay ;  before  the  setUing 
day  the  defendant  informed  the  plaintiff  that  he 
was  unable  to  meet  his  engagements,  but  after- 
wards promised  to  pay  the  amount : — Held,  that 
the  jury  was  warranted  in  finding  that  the  pay- 
ment was  made  at  the  defendant's  request 
Paujle  V.  Gun,  6  Scott,  286  ;  4  Bing.  (xr.o.)  446  ; 
lAm.200;  7  L.  J.,  0.  P.  206. 

Origiiua  liabUity.]— The  plaintiff  demised  a 
house  to  the  defendant,  who  agreed  to  pay  a 
yearly  rent,  clear  of  all  deductions  for  taxes  and 
parooiial  rates;  after  occupying  the  premises 
for  some  time,  the  defendant  quitted  them, 
leaving  claims  for  poor-rate  and  land-tax  unpaid, 
which  the  plaintiff,  as  landlord,  was  obb'ged  to 
pay : — Held,  that  he  could  not  recover  the 
amount  from  the  defendant,  because,  as  there 
was  no  original  liability  on  the  defendiuit  to  pay, 
it  could  not  be  said  to  be  money  paid  to  his  use. 
Spmcery,  Parry,i:'S,klS..ni ;  8  A.&  E.331; 
1  H.  &  W.  179  ;  4  L.  J.,  K.  B,  186.  S.  P., 
ThumdU  Y.  Symonde,  1  Car.  &  E.  44. 

Selief  by  Payment.]— An  action  for  money 
paid  is  maintainable  in  every  case  in  which  there 
has  been  a  payment  of  money  by  the  plaintiff  to 
a  third  party,  at  the  request  of  the  defendant, 
with  an  undertaking,  express  or  implied,  to 
repay  the  amount,  and  it  is  inunaterial  whether 
the  defendant  is  relieved  from  a  liability  by  the 
payment  or  not.  Brittain  t.  Llttyd,  14  M.  &  W. 
762  ;  15  L.  J.,  Ex.  43. 

In  order  to  maintain  an  action  for  money  paid, 
it  is  not  necessary  that  the  defendant  should  be 
relieved,  by  the  payment,  from  a  liability  to  a 
third  person.  Zewie  v.  Campbell,  8  0.  B.  541 ; 
19  L.  J.,  C.  P.  130  ;  14  Jur.  396. 

Ooods  lawAillj  Belied  for  another's  Debt.] — 
The  sheriff  had  seized  goods  for  the  debt  of  the 
defendant,  and  the  claim  of  the  plaintiff  to  the 
goods  was  barred  upon  interpleader,  but  the  de- 
fendant had  bound  himself  by  admission  as 
between  the  parties  that  the  goods  were  the 
plaintiffs,  and  had  agreed  to  pay  a  sum  of 
money  in  consideration  of  the  seizure : — Held, 
that  the  plaintiff  was  entitled  to  recover  that 
sum  from  the  defendant.  Edmunds  v.  Walling' 
ford,  54  L.  J.,  Q.  B.  305  ;  14  Q.  B.  D.  811 ;  52 

42 


1815 


MONEY  COUNTS— For  Money  Paid. 


1316 


L.  T,  720  ;  33  W.  B.  647  ;  49  J.  P.  649— C.  A. 
Affirming  1  Cab.  &  E.  334. 

Oooupier  of  part  of  Holding — Payment  of 
Bent  nnder  Threat  of  Distreia.]— A.,  who  held 
certain  lands  under  lease  at  a  rent,  gave  posses- 
sion of  a  small  part  thereof  to  B.  on  the  terms 
that  he  was  to  hold  rent  free,  and  make  certain 
expenditure  in  buildings,  which  was  done.  G. 
afterwards  acquired  the  residue  of  the  holding 
from  A.,  subject  to  this  arrangement,  and  for 
many  years  paid  the  entire  rent  reserved  by  the 
lease.  One  year*s  rent  being  due,  the  landlord 
brought  an  ejectment,  and  B.  paid  the  rent 
claimed  in  order  to  save  the  lands  from  eviction  : 
— Held,  that  he  was  entitled  to  recover  the 
amount  from  G.  in  an  action  for  money  paid. 
Murphy  V.  Davey,  14  L.  B.  Ir.  28. 

Voluntary  Parents.  ] — It  has  always  been  clear 
that  a  purely  voluntary  payment  cannot  be  re- 
covered back,  y oluntaiy  payment  may  be  divided 
into  two  classes.  Sometimes  money  has  been 
expended  for  the  benefit  of  another  person  under 
such  circumstances  that  an  option  is  allowed  him 
to  adopt  or  dedLine  the  benefit ;  in  this  case,  if 
he  exercises  his  option  to  adopt  the  benefit  he 
will  be  liable  to  repay  the  money  expended  ;  but 
if  he  declines  the  benefit  he  will  not  be  liable. 
But  sometimes  the  money  is  expended  for  the 
benefit  of  another  person  under  such  circum- 
stances that  he.  cannot  help  accepting  the 
benefit,  in  fact  that  he  is  bound  to  accept  it ; 
in  this  case  he  has  no  opportunity  of  exercising 
any  option,  and  he  will  be  under  no  liability. 
— Per  Lord  Esher,  M.B.  Lei^h  v.  Dl^keson^  54 
L.  J.,  Q.  B.  18 ;  15  Q.  B.  D.  64 ;  52  L.  T.  791 ; 
33  W.  R.  639. 

b.  Payment. 

One  of  the  makers  of  a  joint  and  several  note, 
after  it  had  become  due,  gave  his  bond  to  the 
holder  for  the  amount,  but  before  the  commence- 
ment of  the  action  no  money  had  been  paid  upon 
the  bond  : — Held,  that  until  he  had  paid  money 
upon  the  bond,  he  could  not  maintain  an  action 
for  money  paid,  in  order  to  recover  contribution 
against  any  of  the  other  makers  of  the  note. 
MaoovoeU  v.  Jameson,  2  B.  &  Aid.  51. 

If  a  party  gives  a  promissory  note  for  the  debt 
of  another,  which  the  creditor  accepts  in  pay- 
ment, it  is  a  payment  of  money  to  the  debtor's 
use,  and  may  oe  recovered  as  such.  Barclay  v. 
Gooch^  2  Esp.  571. 
The  plaintiff,  an  occupier  of  lands,  having  been 

.  sued  by  the  vicar  fQr  tithes,  gave  up  the  occupi^ 
tion,  and  quitted  the  parish  during  the  progress 
of  the  suit ;  upon  which  the  defendant  under- 
took to  indemnify  him  from  aU  costs  of  the  suit, 
if  he  would  suffer  the  defendant  to  defend  in 
his,  the    plaintiffs,    name.     The  vicar  having 

'  succeeded  in  the  suit,  the  plaintiff's  attorney  paid 
him  the  costs  incurred  before  as  well  as  after  the 
defendant's  promise  of  indemnity.    The  plaintiff 

'afterwards  gave  his  attorney  a  promissory  note 
for  the  amount  of  the  costs  so  paid,  but  which 
was  not  paid  at  maturity,  when  he  sued  the 
defendant  on  his  promise : — Held,  that  the  pay- 
ment of  such  costs  by  the  plaintiff's  attorney 
was  equivalent  to  a  payment  by  the  plaintiff 
himself,  as  the  attorney  might  be  considered  his 
agent  for  the  purpose  of  making  such  payment. 
AdamJi  v.  Damey,  4  M.  &  P.  245  :  6  Bing.  506  ; 
8  L.  J.  (0.8.)  C.  P.  166  ;  31  R.  R.  480. 


Transfer  of  Security  by  Surety  to  Creditor — 
Liability  of  Principal  to  Surety  for  Koney  Paid.] 

— Where  at  the  trial  of  an  action  for  money 
paid,  the  jury  found  that  the  plaintiff  was  surety, 
and  the  defendant  one  of  the  principals,  on  a 
promissory  note,  and  it  was  also  proved  that  the 
plaintiff  had  transferred  a  mortgage  security, 
which  was  his  property,  to  the  holder  of  the  note, 
who  thereupon  released  him  from  liability,  and 
which  security  was  valued  by  the  jury  (under 
the  direction  of  the  judge)  at  a  certain  sum  ; 
but  it  did  not  appear  that  any  cash  was  paid  on 
foot  of  the  security  or  otherwise,  by  or  on  behalf 
of  the  plaintiff  :— Held  (diss.  O'Brien,  J.),  that 
the  plaintiff  was  entitled  to  retain  the  verdict 
entered  for  him  at  the  trial  for  the  value  of  the 
mortgage.  Barclay  v.  Gooch  (2  Esp.  671)  dis- 
cussed.   Fahey  v.  Frawley^  26  L.  R.  Ir.  78. 

2.  On  Distresses. 

Where  a  man  by  compulsion  of  law  is  obliged 
to  pay  a  debt,  he  has  a  remedy  against  those  who 
by  law  were  bound  to  pay,  but  did  not.  Exall 
V.  iW^ru^tf, 8  Term  Rep.  308  ;  3  Esp.8  ;  4  E.  R. 
656. 

The  goods  of  a  stranger  on  the  premises  of 
another  were  distrained  by  the  landlord  for  the 
rent  in  arrear,  and  the  stranger  was  obliged  to 
pay  the  rent  to  redeem  them  : — Held,  that  the 
stranger  might  maintain  an  action  for  money 
paid  to  the  use  of  the  original  lessees,  who  were 
bound  by  their  covenant  to  the  landlord,  althongh 
some  of  them  had,  to  the  knowledge  of  the 
plaintiff,  before  he  placed  his  goods  on  the  pre- 
mises, assigned  their  interest  to  one  of  their  oo 
lessees,  who  was  in  the  exclusive  possession  at 
the  time.    Ih, 

An  under-tenant,  whose  goods  are  distrained 
and  sold  by  the  original  landlord  for  rent  due 
from  his  immediate  tenant,  cannot  immediately 
maintain  an  action  against  him  for  money  paid ; 
for,  on  the  sale  under  the  distress,  the  money 
paid  by  the  purchaser  vested  in  the  landlord  in 
satisfaction  of  the  rent,  and  never  was  the 
money  of  the  under-tenant.  Moore  v.  Pyrke^ 
11  East,  52. 

A  tenant  under  a  lease  cannot  maintain  an 
action  on  an  implied  promise  for  money  paid 
under  a  distress  by  a  superior  landlord,  being 
excluded  by  the  express  contract.  The  remedy 
is  on  the  covenant.  Schlenher  v,  Moxcy^  5 
D.  &  R.  747 ;  3  B.  &  0.  789  ;  1  Car.&  P.  178  ;  27 
R.  R.  482. 

A  tenant,  shortly  after  he  had  paid  half-a- 
year's  rent  to  his  landlord,  due  at  Lady-day 
preceding,  was  called  upon  by  the  agent  of  the 
ground  landlord  for  ground-rent  due  previously 
to  Lady-day,  and  which  the  landlord  had  refused 
to  pay  : — Held,  that  the  payment  of  such  ground- 
rent  by  the  tenant  was  not  a  volimtary  payment, 
although  the  agent  of  the  ground  landlord  gave 
him  time  for  that  purpose.  Carter  v.  Carter^  2 
M.  &  P.  732 ;  5  Bing.  406  ;  7  L.  J.  (o.s.)  C.  P. 
141 ;  SO  R.  R.  677. 

By  an  act  for  draining  lands  in  Lincoln,  it 
was  declared,  that  the  taxes  to  be  charged  and 
assessed  by  virtue  of  the  same,  should  be  paid 
by  the  tenants  of  the  lands  charged  with  the 
same,  who  might  deduct  and  retain  the  same  out 
of  the  rents  payable  to  their  respective  land- 
lords ;  and  also,  that,  in  case  of  neglect  to  pay, 
the  tax  might  be  levied  by  distress  on  the  goods 
and  chattels  which  should  be  found  on  the  lands 
charged  with  the  tax  in  arrear  ;  and  that,  if  the 
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same  should  be  trntenanted,  or  no  sufficient 
distress  could  be  found,  the  lands  and  grounds 
chargeable  should  remain  as  a  security  for  the 
payment,  and  might  be  taken  possession  of,  and 
left  in  discharge  of  the  tax.  where,  therefore,  a 
tenant  had  quitted  lands  liable  to  a  drainage 
tax  under  this  act,  and,  after  he  had  left,  the 
collector  levied  the  tax  in  arrear  upon  property 
which  he  had  left  in  the  possession  of  the  suc- 
ceeding tenant :— rHeld,  that  the  tenants  to  be 
charged  with  the  tax  were  those  in  whose  time 
the  tax  accrued  due,  and  not  the  tenant  for 
the  time  being ;  and,  therefore,  that  the  plaintiff 
might  maintain  an  action  against  the  landlord 
for  money  paid  to  his  use.    Dawton  y.  Linton^ 

1  D.  &  B.  117  ;  5  B.  &  Aid.  521.  Cp.  Oriffinhoqfe 
V.  Jkiubuz,  5  El.  &.  BL  746 ;  25  L.  J.,  Q.  B.  237  ; 

2  Jur.  (N.S.)  392— Ex.  Gh. 

A.  and  B.  were  under-lessees,  at  distinct  rents, 
of  separate  portions  of  premises,  the  whole  of 
which  was  held  under  one  original  lease  at  an 
entire  rent.  A.  having  paid  the  whole  rent 
under  a  threat  of  distress,  brought  an  action 
against  B.  to  recover  the  proportion  of  rent  due 
from  him,  as  for  money  paid  to  his  use  : — Held, 
that  the  action  was  not  maintainable.  Hitnter 
V.  Hunt,  1  C.  B.  300 ;  9  Jur.  376. 

The  plaintiff  under  a  bill  of  sale  seized  goods 
on  the  defendant*s  premises,  and  with  his  know- 
ledge, but  without  any  express  request,  allowed 
them  to  remain  there  until  rent  became  due. 
The  landlord  having  distrained  them,  the  plain- 
tiff paid  the  rent  and  expenses  v — ^Held,  that  this 
was  not  a  compulsory  payment  by  the  plaintiff 
of  a  debt  of  the  defendant,  for  his  benefit  or  at 
his  iniplied  request.  England  v.  Mandetu  35 
L.  J.,  0.  P.  259  ;  L.  R.  1  C.  P.  529  ;  12  Jur.  (N.S.) 
706  ;  14  L.  T.  405  ;  14  W.  R.  650. 

A  distress  for  rent  was  levied  upon  certain 
property,  and  cattle  lent  for  hire  by  the  plaintiff 
to  the  tenant  were  seized.  The  defendant,  the 
holder  of  a  bill  of  sale  upon  the  goods  and  chattels 
of  the  tenant,  then  paid  off  the  distress,  and 
seized  the  cattle  in  question  under  his  bill  of  sale. 
In  an  action  for  trover  and  conversion : — Held, 
that  the  defendant  was  not  entitled  to  set  off  and 
counter-claim  the  amount  paid  by  him  to  relieve 
the  cattle  from  the  distress.  JonjM  v.  Simmons, 
45  J.  P.  666. 

A  purchaser  of  a  leasehold  interest,  entering 
into  possession  before  execution  of  an  assignment, 
is  entitled  to  sue  the  vendor  for  money  paid  to 
the  landlord  under  a  distress  for  rent  accruing 
due  before  entry.  Gregory  v.  Stanwayt  2  F.  &  F. 
309. 

3.  Damaoes  and  Costs. 

If  A.  defends  an  action  at  the  desire  of  B., 
in  which  action  B.  is  concerned,  and  may  be 
benefited  by  the  event,  and  A.  has  a  verdict 
against  him,  B.  is  liable  to  pay  the  expenses  of 
the  defence.    Howes  v.  Martin^  1  Esp.  162. 

A  person  indemnified  cannot  charge  the  person 
indemnifying  with  the  costs  of  defending  an 
action  for  a  debt  clearly  due,  unless  authorised 
by  him  to  defend.  Oillett  v.  Rlppon^  M.  ^  M. 
406. 

A  declaration  stated  that  the  plaintiff,  at  the 
request  of  the  defendant,  and  upon  his  under- 
taking to  indemnify,  defended  an  action  for  the 
recovery  of  money  in  which  he  claimed  an 
interest;  that  judgment  was  g^ven  against  the 
plaintiff  for  42/. ;  and  that  he  was  imprisoned 
and  paid  the  money  under  a  ca.  sa. : — Held,  that 


he  might  recover  against  the  defendant  this  sum 
under  this  count,  upon  proof  of  the  judgment, 
without  proof  of  the  capias ;  or  even  on  a  count 
for  money  paid  to  the  defendant's  use;  the  defen- 
dant having  taken  out  a  summons  to  be  permitted 
to  pay  such  sum  in  discharge  of  the  plaintiff's 
demand.  Williamson  v.  Henley,  6  Bing.  299: 
3M.&P,  731. 

In  an  action  by  A.  against  B.,  B.  gave  notice 
to  C,  against  whom  6.  had  a  remedy  over,  to 
come  in  and  defend  the  action.  C.  refused  to 
do  so,  but  did  not  prohibit  B.  from  continuing 
the  defence.  B.  suffered  judgment  by  default, 
and  watched  the  proceedings  under  the  writ  of 
inquiry,  putting  A.  to  the  proof  of  his  claim.  At 
the  trial  of  the  action  over  by  B.  against  C,  the 
jury  included  in  their  verdict  the  costs  incurred 
by  B.  in  the  former  action,  no  objection  being 
then  taken  by  C.  to  the  right  of  B.  to  recover 
such  costs.  The  court  refused  to  disturb  the 
verdict,  being  of  opinion  that  there  was  evidence 
to  go  to  the  jury,  that  C.  had  sanctioned  the 
incurring  of  these  costs.  Blyth  v.  Smith,  5 
Man.  &  G.  405  ;  6  Scott  (N.B.)  199  ;  12  L.  J.,  C.  P. 
203. 

If  A.  has  accepted  three  bills  for  the  accommo- 
dation of  B.,  and  is  obliged  to  pay  them,  and  also 
to  pay  the  costs  of  two  actions  brought  upon  two 
of  them : — ^Held,  that  A.  cannot  in  an  action 
against  B.,  recover  the  amount  of  the  costs  of 
the  two  actions,  if  his  declaration  contains  only 
the  common  money  accounts ;  but  that  to  recover 
these  costs  he  should  have  declared  specially. 
Seaver  v.  Seacer,  6  Car.  &  P.  673. 

A  plaintiff  having  accepted  a  bill  for  the 
defendant's  accommodation,  defended  an  action 
brought  by  the  indorsee,  and  finally  paid  the 
amount  with  the  costs  of  the  action.  The  plain- 
tiff brought  an  action  for  money  paid  ;  the  jury 
was  directed  that  if  the  defendant  requested  Uic 
plaintiff  to  undertake  the  defence  (as  to  which 
there  was  some  evidence,  but  no  express  request 
proved)  the  costs  were  recoverable  as  money  paid 
to  the  plaintiff's  use : — Held,  that  the  direction 
was  right,  and  the  costs  recoverable  under  the 
count  for  money  paid.  Qanard  v.  Cottrell,  10 
Q.  B.  679. 

Where  a  party  has  incurred  and  paid  costs 
in  bringing  actions  against  committee-men  to 
recover  the  amount  of  his  claim,  at  the  request 
of  another  committee-nuin,  he  may  recover  such 
costs  from  the  committee-man  at  whose  instance 
he  sued  as  for  money  paid.  Bailey  v.  Haines, 
13  Q.  B.  816 ;  19  L.  J.,  Q.  B.  73. 

A  plaintiff,  as  the  agent  of  the  defendant, 
ordered  for  him  goods  of  a  particular  description 
and  for  a  particular  purpose,  of  W.  and  R.,  the 
defendant  undertaking  to  save  the  plaintiff 
harmless  from  the  consequences.  The  goods 
were  of  a  different  description  from  what  were 
ordered,  and  unfit  for  the  purpose  required ; 
bat  W.  and  R.  contended  that  they  had  been 
misled  by  the  misspelling  contained  in  the  order 
given  by  the  plaintiff,  who  was  a  very  illiterate 
person,  and  they  refused  to  take  the  goods  back. 
An  action  having  been  brought  by  W.  and  R. 
against  the  plaintiff  for  the  price,  and  the  defen- 
dant having  had  notice  of  the  same,  the  plaintiff 
compromised  such  action  by  returning  the  goods, 
and  paying  a  sum  of  money  in  discharge  of  debt 
and  costs : — Held,  that  the  plaintiff  had  an 
authority  from  the  defendant  to  compromise 
such  an  action,  and  that  he  could  recover  from 
the  defendant  the  amount  so  paid.  Pettman  v. 
Keble,  9  C.  B.  701 ;  19  L.  J.,  0.  P.  325  ;  15  Jur.  38. 

42—2 
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4.  Contribution. 
a.  In  Cases  of  Tort. 

If  a  plaintiff  recovers  in  an  action  of  tort 
against  two,  and  levies  the  whole  damages  on 
one,  that  one  cannot  recover  a  moiety  against  the 
other  for  his  contribution.  Otherwise  where 
the  recovery  against  the  two  was  in  assumpsit. 
Merryweather  v.  Niwa'n,  8  Term  Eep.  186 ;  16 
B.  R.  810.  See  Palmer  v.  Wieh  Steam  Shipping 
Co.,  [1894]  A.  C.  318  ;  6  R.  245 ;  71  L.  T.  163 
— H.  L.  (Sc.) 

But  the  rule  that  there  is  no  contribution 
among  joint  tort  feasors,  does  not  apply  to  a  case 
where  the  party  seeking  contribution  was  a  tort 
feasor  only  by  inference  of  law,  but  is  confined 
to  cases  where  it  must  be  presumed  that  the 
party  knew  he  was  committing  an  unlawful  act. 
Pearson  v.  Skelton,  1  M.  &  W.  504  ;  1  Tyr.  &  G.  848. 

Or  the  act  is  of  an  obyiously  illegsd  character. 
Bettt  y.  Gihhins,  4  N.  &  M.  64  ;  2  A.  &  E.  57  ; 
4  L.  J.,  K.  B.  1. 

Nor  does  it  extend  to  a  case  in  which  there  is 
any  bonft  fide  doubt  whatever,  whether  in  point 
of  law  the  act  was  authorised.    Ih, 

So  also,  the  rule  that  a  tort  feasor  cannot 
recover  upon  a  promise  to  indemnify  made  by 
the  person  at  whose  request  the  tortious  act  is 
committed,  must  be  similarly  confined.    Ih, 

Contribution  is  indemnity,  and  the  same  con- 
sideration that  will  support  a  promise  to  indem- 
nify, will  also  support  a  promise  to  contribute, 
et  e  converso.    lo. 

Where  several  persons  were  jointly  interested 
in  a  stage-coach,  and  there  was  a  partnership 
fund,  out  of  which  expenses  were  first  to  be  paid, 
and  the  residue  divided  amongst  them  : — Held, 
that  one  of  them,  against  whom  damages  and 
costs  had  been  recovered  in  an  action  brought  by 
a  party  to  whom  damage  was  done  by  the  negli- 
gent driving  of  the  coach,  could  not  recover 
against  another  proprietor  his  proportion  of  such 
damages  and  costs.  Pearton  v.  Slielton,  1  M.  &  W. 
504  ;  1  Tyr.  &  G.  848. 

Where  a  liability  arises  from  the  wrongful  act 
of  several  parties,  each  is  liable  for  all  the  con- 
sequences, and  there  is  no  contribution  between 
them,  and  each  case  is  distinct,-  depending  upon 
the  evidence  against  each  party.  Att.-Gen.  v. 
Wilson,  1  Cr.  &  Ph.  1. 

b.  In  Oases  of  Oontraot. 

The  plaintiff  and  defendant  entered  into  a 
joint  and  written  contract  with  the  owner  of  a 
vessel  to  supply  her  with  colonial  produce  at 
Jamaica  by  a  given  time.  The  contract  not 
being  complied  with,  the  owner  made  a  demand 
on  the  plaintiff  alone,  who  agreed  to  refer  the 
amount  of  the  damage  sustained  by  such  owner 
to  arbitration,  without  the  knowledge  or  consent 
of  the  defendant.  The  arbitrator  having  awarded 
a  certain  sum  to  be  due  to  the  owner,  the  plain- 
tiff paid  the  amount,  and  brought  an  action  for 
money  paid  against  the  defendant  for  a  moiety  : — 
Held,  that  he  was  entitled  to  recover.  Bumell 
V.  Minot,  4  Moore,  340. 

Four  persons,  who  had  acted  as  directors  of  a 
projected  company,  being  sued  for  debts  con- 
tracted on  account  of  the  concern,  jointly  retained 
an  attorney  to  defend  them  on  personal  responsi- 
bility • — ^Held,  that  one  of  the  four,  who  had  paid 
the  attorney's  bill,  was  entitled  to  sue  the  others 
for  contribution.  JEdger  v.  Knapp^  6  Scott  (N.B.) 
707  ;  1  D.  &  L.  73  ;  5  Man.  &  G.  753. 


A.,  B.  and  0.,  by  an  agreement  in  writing, 
hired  premises  of  D. ;  the  premises  so  hired  were 
intended  to  be,  and  were  used  for  the  purposes 
of  a  company,  of  which  A.,  B.  and  C.  were  at  the 
time  of  the  contract  committee-men ;  rent  was 
for  some  time  paid  by  the  company,  but  ultimately 
became  in  anear ;  whereupon  D.  sued  A.,  B.  and 
C.  upon  the  agreement ;  B.  and  C.  suffered  judg- 
ment by  default,  and  D.  recovered  the  amount 
of  the  rent  and  costs  against  A. : — Held,  that  A. 
was  entitled  to  sue  B.  and  0.  for  contribution ; 
and  that  his  remedy  against  B.  was  not  affected 
by  the  circumstance  of  B.*s  having  ceased  to  be 
a  member  of  the  committee  before  the  accruing 
of  the  rent  in  respect  of  which  the  action  waa 
brought.    Emitter  v.  Peploe,  9  0.  B.  493. 

The  right  to  enforce  contribution  between 
joint  makers  of  a  promissory  note  by  an  action 
is  not  affected  by  tne  &ct  that  the  makers  were 
co-partners  together  with  others,  and  that  the 
note  was  given  to  secure  money  raised  for  the 
purposes  of  the  partnership.  SeigvAck  v.  Da-niell, 
2  H.  &  N.  819  ;  27  L.  J.,  Ex.  116. 

Where  the  plaintiff  and  the  defendant  were 
two  of  a  committee,  appointed  at  a  vestry  meet- 
ing, for  the  purpose  of  prosecuting  nuisances  on 
the  waste  Lanas  and  highways  of  the  parish, 
which  conmiittee  appointed  an  attorney,  who 
prosecuted  and  obtained  a  verdict,  and  after- 
wards sued  the  plaintiff  for  his  bill  of  costs, 
which  was  referred  to  arbitration,  and  235^, 
with  costs  of  the  action,  were  awarded  against 
the  plaintiff : — Held,  that  he  might  maintain  an 
action  against  the  defendant  for  contribution. 
Hohfies  V.  Williamson^  6  M.  &  S.  158. 

o.  AxnotuLt  and  Proportion. 

Where  A.  and  B.  had  taken  some  pasturage 
jointly,  and  each  had  turned  his  cattle  upon  it, 
but  how  many  each  had  turned  was  not  shown  ; 
and  A.  having  paid  the  whole  rent : — ^Held,  in 
an  action  for  half  the  sum  so  paid  by  A.,  that 
the  jury  was  not  warranted  in  finding  that  the 
share  of  each  was  a  moiety.  Sharpey.  OummingSf 
2  D.  ^  L.  504  ;  14  L.  J.,  Q.  B.  10  ;  9  Jur.  68. 

Differences  and  disputes  having  arisen  between 
the  trustees  and  managers  of  a  &apel  as  to  the 
conduct  of  B.,  one  of  the  trustees,  and  an  informa- 
tion having  been  filed  in  the  court  of  chancery 
at  the  relation  of  all  the  trustees  (except  B.) 
against  B.  and  another  person,  praying  an  account 
against  B.,  in  respect  of  such  part  of  the  trust 
funds  as  had  come  into  his  hands ;  and  B.  having 
by  his  answer  charged  the  relators  with  a  breach 
of  trust  in  their  management  of  the  trust  funds, 
an  order  was  made  with  the  consent  of  all  parties, 
that  the  cause  and  all  matters  in  difference 
should  be  refeiTed,  the  arbitrator  to  have  full 
authority  over  the  costs  of  the  suit  and  refer- 
ence. The  order  expressly  provided,  that  the 
death  of  any  of  the  parties  should  not  operate 
as  a  revocation  of  the  arbitrator's  authority  ; 
but  that  his  award  should  be  delivered  to  the 
personal  representatives  of  the  deceased  party 
or  parties.  During  the  reference,  one  of  the 
relators,  being  a  party  thereto,  died,  and  after- 
wards the  arbitrator  made  his  award,  and  thereby 
directed  that  the  costs  of  the  reference  should 
be  borne  and  paid  by  the  parties  by  whom  they 
were  incurred.  The  plaintiff,  who  was  one  of 
the  relators,  paid  the  solicitor,  who  had  been 
retained  for  them  in  the  conduct  of  the  refer- 
ence, his  bill  of  costs  and  brought  an  action  for 
money  paid  against  the  executors  of  the  deceased 
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relator  for  his  proportion  of  the  costs  incurred 
after  his  death,  including  the  costs  of  the  award : 
— Held,  that  the  executors  were  liable  in  such 
action  for  their  testator^s  proportion  of  the  costs 
of  the  reference  incurred  after  his  death,  and 
also  the  costs  of  the  award.  Prior  y.  ffembraw, 
8  M.  &  W.  873 ;  10  L.  J.,  Ex.  371. 

Where  two  or  more  members  of  a  provisional 
committee  jointly  enter  into  a  contract  with  a 
third  party,  and  one  of  them  is  compelled  to  pay 
more  than  his  just  share  of  a  debt,  he  may 
maintain  an  action  against  his  co-contractors  to 
recover  contribution  in  respect  of  the  amount 
overpaid  by  him.  Batard  v.  Havoegy  2  EL  &  BL 
287  ;  22  L.  J.,  Q.  B.  443  ;  17  Jur.  1164  ;  1  W.  R. 
387. 

In  order  to  determine  the  aliquot  part  of  the 
whole  amount  which  each  co-contractor  is  to 
contribute  in  such  a  case,  the  number  of  the 
persons  who  originally  entered  into  the  contract 
must  be  looked  to,  and  not  the  nnmberof  persons 
jointly  liable  to  be  sued  as  contractors  at  the 
time  when  the  plaintiff  in  the  action  paid.    IK 

By  agreement  between  the  plaintiff  of  the  one 
part,  and  the  defendants  of  the  other  part,  differ- 
ences between  them  were  referred  to  arbitration ; 
the  costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator.  The  arbitrator,  after 
Anding  a  sum  due  from  the  defendants  to  the 
plaintiff,  awarded  that  the  costs  of  the  refer- 
ence and  award,  including  compensation  to  the 
arbitrator,  should  be  borne  as  follows  :  that  is  to 
say,  one  moiety  by  the  plaintiff,  and  the  other 
moiety  by  the  defendants.  The  plaintiff  took  up 
the  award,  and  paid  the  whole  costs  of  it : — Held, 
that  he  could  not  recover  a  moiety  of  the  costs 
as  money  paid  for  the  use  of  the  defendants. 
Bates  V.  Tuwnley,  2  Ex.  152  ;  19  L.  J.,  Ex.  399  ; 
12  Jur.  606. 


d.  Witliout  Leffal  Prooeedinffs. 

Generally,  one  joint  contractor,  who  pays 
money  for  another  under  an  equitable  claim,  may 
recover  it  from  the  other,  as  money  paid  to  his 
use.  Hntton  v.  Eyre^  1  Marsh.  603  ;  6  Taunt. 
289  ;  16  R.  R.  619. 

But  in  all  cases  of  partnership  in  illegal  trans- 
actions, one  partner  cannot  recover  back  money 
paid  for  the  other,  unless  he  has  received  express 
directions  for  such  payment.  Wehh  v.  Brooke, 
3  Taunt.  11.  And  see  Simpson  v.  Bloss^  2  Marsh. 
642  ;  7  Taunt.  246 ;  Holt,  273  ;  17  R.  R.  609. 

Twenty  parishioners  joined  at  a  vestry  in 
signing  an  order  for  the  repairs  of  the  church, 
and  one  of  them,  a  churchwarden,  paid  the  arti- 
ficers, but  the  rate  for  reimbursing  him  was 
quashed : — Held,  that  he  could  not  sue  for  con- 
tribution from  the  persons  who  signed  the  order. 
Zanchester  v.  Frewer,  2  Bing.  361  ;  9  Moore,  688  ; 
3  L.  J.  (O.S.)  C.  P.  40.  See  SproU  v.  Poioell,  3 
Bing.  478 ;  11  Moore,  398 ;  4  L.  J.  (0.8.)  C.  P. 
161  ;  28  R.  R.  665. 

Where  a  lord  of  a  manor,  bound  by  tenure  to 
repair,  has  repaired  a  bridge,  he  may  recover  con- 
tribution from  a  person  who  holds  lands  which 
were  parcel  of  the  demesnes  at  any  time  whilst 
the  manor  was  so  charged,  in  proportion  to  the 
value  of  the  lands  so  held.  Dimes  v.  Arden,  6 
N.  &  M.  494  ;  6  L.  J.,  K,  B.  158. 

6.  Monet  paid  bt  Shbbiffs. 

Ko  cause  of  action  can  arise  out  of  a  breach  of 
duty ;   therefore,  if  an  officer  permits  a  prisoner 


to  go  at  large  on  his  promise  to  pay  the  debt,  and 
in  consequence  he  is  himself  obliged  to  pay  it, 
he  cannot  recover  the  money  from  the  debtor. 
Pitcher  v.  Bailey,  8  East,  171. 

If  a  sheriff  voluntarily  permits  an  escape,  and 
is  afterwards  obliged  to  pay  the  debt,  he  may 
maintain  an  action  for  money  paid  against  the 
debtor.  Morris  v.  Berkeley,  8  East,  172,  n. ; 
Peake,  144,  n. 

A  sheriffs  officer,  who  discharges  a  debtor  on 
payment  of  the  sum  sworn  to,  and  is  afterwards 
obliged  to  pay  the  residue  of  the  debt,  may 
recover  it  from  the  debtor  as  money  paid  to  his 
use.     Cordron  v.  Massarene  Ql^ord),  Peake,  143. 

An  action  will  not  lie  upon  an  implied  promise 
to  repay  a  sheriff  the  expenses  incuned  in  seizing 
and  keeping  possession  under  a  fi.  fa.  at  the 
request  of  the  party  suing  out  the  writ,  although 
they  were  not  sold  on  account  of  his  refusing  to 
give  an  indemnity  against  the  claims  of  third 
persons.  Bilke  v.  Baveloek,  3  Camp.  374 ;  14 
R.  R.  758. 

6.  EzPENSEs  OF  Bail. 

Where  a  person  becomes  bail  above  for  another, 
he  is  entitled  to  recover  all  the  expenses  to  which 
he  has  been  put  by  reason  of  it,  and  may,  there- 
fore, recover  his  expenses  in  sending  Biter  the 
principal  to  take  him,  in  order  to  render  him  ; 
but  not  the  expenses  of  a  suit  improperly 
defended.  Fisher  v.  Fallotos,  5  Esp.  171 ;  8  R.  R. 
843. 

And  not  for  trouble  and  loss  of  time  in  going 
to  a  place  to  become  baiL  Reason  v.  WirSnamy 
1  Car.  &  P.  434. 

And,  prim&  facie,  the  charges  of  the  bail  for 
putting  in  bail  above  aro  due  from  the  bail  to  the 
sheriff.    Hector  v.  Carpenter,  1  Stark.  190. 

A.  entered  into  a  recognisance  of  bail  for  B.  on 
the  removal  by  certiorari  of  an  indictment  for 
conspiracy  from  the  central  criminal  court  to 
the  queen's  bench.  B.  was  convicted,  and  the 
recognisance  was  estreated  for  the  nonpayment 
of  the  prosecutor's  costs  : — Held,  that  A.  might 
maintain  an  action  against  B.  as  upon  an  implied 
indemnity.  Jojkes  v.  Orchard,  16  C.  B.  614  ;  24 
L.  J.,  C.  P.  229  ;  1  Jur.  (N.S.)  936  ;  3  W.  R.  554. 


0.  FOR  MONEY  HAD  AND  RECEIVED. 
1.  General  Pbinoiples  to  buppobt  Action. 

The  action  for  money  had  and  received  is  a 
liberal  action,  in  which  the  party  waives  idl  torts, 
trespasses,  and  damages.    Anon.,  Lofft,  320. 

The  doctrine  that  the  action  for  money  had 
and  received  is  an  equitable  action,  must  be 
looked  on  as  exploded.  Miller  v.  JJtlee,  3  Ex. 
799  ;  13  Jur.  431. 

Money  paid  by  A.  to  B.  upon  a  condition  which 
has  not  been  complied  with,  cannot  be  recovered 
as  money  received  to  A.'s  use.  Hardingham  v. 
AlUn,  5  C.  B.  793  ;  17  L.  J.,  C.  P.  198. 

An  action  for  money  had  and  received  will  not 
lie  where  the  plaintiff  upon  the  same  .transaction 
would  be  liable  to  a  cross-action  to  recover 
damages  to  an  equal  amount.  Simpson  v.  Swan, 
3  Camp.  291  ;  13  R.  R.  805. 

Goods  were  consigned  to  two  persons  for  sale 
by  commission ;  upon  a  dissolution  of  partner- 
ship the  commission  to  sell  was  assumed  oy  one : 
— Meld,  that  having  sold,  he  was  rightly  sued 
for  money  liad  and  received.  Wells  v.  moss,  7 
Taunt.  403. 

When  a  person  is  employed  to  receive  money 
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for  another,  and  he  employs  a  third  person  to 
receive  it  for  him,  an  action  for  money  had  and 
received  will  not  lie  against  the  first,  without 
evidence  that  the  money  came  to  the  hands  of 
such  third  person.  Matthew*  v.  ffaydon,  2  Esp. 
609. 

A  defendant  being  employed  to  procure  pay- 
ment of  a  biU,  and  to  remit  the  proceeds  direct 
to  the  plaintiff,  remitted  it  to  a  third  person, 
whereby  it  got  into  the  hands  of  the  plaintiffs 
creditors : — Held,  that  the  defendant  was  not 
liable  for  money  had  and  received.  Duncan  v. 
Skwwith,  2  Camp.  68. 

The  action  will  lie  for  the  assignee  of  a  respon- 
dentia bond ;  the  obligor  having  beforehand 
engaged,  by  an  indorsement,  to  pay  the  same  to 
any  assignee.    Fen/n£r  v.  Meares,  2  W.  Bl.  1269. 

The  plaintiff  must  prove  to  what  specific  sum 
he  is  entitled.  Harvey  v.  Arehholdy  5  D.  &  B. 
500 ;  3  B.  &  C.  626  ;  B.  ^  M.  184. 

An  execution  issued  against  one  of  two  partners 
for  a  separate  debt,  under  which  the  goods  of  the 
partnership  were  seized ;  before  the  sale,  a  fiat  in 
bankruptcy  issued  against  the  partnership.  The 
partnership  property  was  afterwards  sold,  and 
the  produce  received  by  the  assignees : — Held, 
that  the  exection  creditor  could  not  maintain  an 
action  against  the  assignees  for  a  moiety  of  the 
produce  as  money  had  and  received  to  his  use, 
having  acquired  no  legal  interest  in  the  goods. 
GarbeU  v.  Veale,  D.  &  M.  468 ;  6  Q.  B.  408 ; 
13  L.  J.,  Q.  B.  98  ;  8  Jur.  835. 

The  plaintiff,  an  attorney,  agreed  for  a  con- 
sideration to  convey  to  the  defendant  an  estate, 
which  the  latter  had  purchased,  upon  the  terms, 
that  the  vendor  and  vendee  should  pay  for  the 
conveyance  in  equal  proportions,  and  the  plain- 
tiff also  agreed,  that,  if  the'  vendor  objected  to 
pay  any  expenses,  he,  the  plaintiff,  would  not 
apply  to  the  defendant  for  any  further  remunera- 
tion. The  conveyance  was  made  by  the  plaintiff ; 
the  defendant  agreed  with  the  vendor,  that,  if 
the  vendor  would  pay  the  whole  expense  of 
another  transaction  between  himself  and  the 
-defendant,  he,  the  vendor,  should  not  pay  any 
of  the  expenses  of  the  above  conveyance : — Held, 
that  60  much  of  those  expenses  as  the  defendant 
(as  between  himself  and  the  vendor)  had  been 
allowed  to  set  off  against  his  share  of  the 
liability  on  the  other  transaction,  was  money 
had  and  received  to  the  plaintiffs  use,  and 
might  be  recovered  by  him,  besides  the  con- 
sideration originally  agreed  upon  for  making 
the  conveyance.    Noy  v.  JReynoldgj  1  A.  &  £.  169. 

Upon  a  contract  of  sale  and  return,  with  a 
certain  sum  to  be  paid  for  hire  if  a  return  ^ould 
be  made,  the  money  received  by  the  seller 
becomes  money  had  and  received  to  the  use  of 
the  other  party  if  a  return  is  made,  and  may  be 
recovered  as  money  had  and  received.  Hurst  v. 
Orhell,  3  N.  &  P.  237  ;  1  W.  W.  &  H.  166 ; 
8  A.  &  E.  107  ;  7  L.  J.,  Q.  B.  138  ;  2  Jur.  840. 

The  defendant,  who  had  been  illegally  elected 
for  the  office  of  surgeon  of  a  county  infirmary 
in  Ireland,  entered  into  ofSce,  and  though 
cautioned,  kept  out  the  plaintiff,  who  had  been 
legally  elected  : — Held,  that  the  plaintiff,  as  he 
had  not  actually  discharged  the  duties  of  the 
office,  though  he  had  offer^  and  was  ready  to  do 
so,  was  not  entitled  to  recover,  as  money  had 
and  received,  the  sal^y  which  the  defendant 
had  received  under  the  grand  jury  presentment. 
Lawlor  v.  AUon,  Ir.  B.  8  0.  L.  160. 

The  legal  estate  in  lands  being  vested  in 
trustees,  and  the  plaintiff  equitably  entitled  to 


the  rents,  by  his  direction  a  tenant,  holding 
under  the  trustees,  paid  his  rent  to  the  defendant 
in  discharge  of  an  annuity  claimed  by  the  latter 
as  charged  upon  the  land;  and  the  plaintiff 
sought,  by  an  action  for  money  had  and  received, 
to  recover  back  the  n^oney  so  paid  : — H^d,  that 
he  was  not  entitled  to  sustain  the  action.  Leader 
V.  Leader^  Ir.  B.  6  C.  L.  20. 

A.  was  tenant  of  a  farm  over,  which  two  railr 
ways  passed,  in  respect  of  which  tenant*8  damages 
were  payable  to  the  owner  of  the  land,  or  to  his 
lessees  or  tenants.  A.  received  the  money : — 
Held,  that,  if  the  land  covered  by  tiie  railways 
passed  to  A.  by  the  agreement  under  which  he 
became  tenant,  the  owner  could  not  recovo- 
that  money  as  received  to  his  use.  WiUon  t» 
Anderson^  1  Oar.  &  K.  644. 

2.  Privitt  op  Contkaot, 

A.  paid  a  sum  of  money  into  a  banker's  hands 
for  a  specific  purpose,  and  the  banker's  clerk,  by 
mistake,  paid  the  money  to  B.: — Held,  liiat  A» 
could  not  maintain  an  action  against  B.  to 
recover  it  back.    Rogers  v.  Xelly,  2  Camp.  123. 

But  if  A.  remits  money  to  B.  to  pay  C,  and  B. 
promises  C.  to  pay  it  to  him,  C.  can  maintain  an 
action  against  B.  for  money  had  and  received. 
LUly  V.  Hays,  1  N.  &  P.  26 ;  6  A.  &  S.  548  ; 
2  H.  &  W.  338  ;  6  L.  J.,  K.  B.  5. 

The  plaintiff  purchased  the  interest  of  a 
member  of  a  building  society,  and  paid  to  the 
manager  certain  instalments  who  misapplied  the 
money.  By  the  rules,  the  manager  was  only 
justified  in  receiving  instalments  in  conjnnctioii 
with  the  treasurer  and  one  of  the  trustees : — 
Held,  that  an  action  would  not  lie  against  the 
manager  for  money  had  and  receiv^  as  the 
money  was  received  by  the  manager  for  the 
society  and  not  for  tiie  plaintiff.  Haverson 
v.  Cole,  6  W.  B.  17. 

The  defendant  was  an  office-keeper  of  an 
Exeter  and  London  coach,  and  servant  to  C,  a 
proprietor  at  Exeter,  where  the  office  kept  by 
the  defendant  was.  The  defendant  from  time  to 
time  made  up  accounts  of  the  shares  of  profits 
due  to  the  several  proprietors,  and  sent  them  to- 
those  parties,  taking  the  money  from  a  balance 
of  C.'s  which  he  had  in  hand.  On  one  occasion, 
the  defendant  sent  to  the  plaintiff,  a  proprietor, 
a  packet  purporting  to  contain  23Z.  which  was 
due  to  him,  but  in  reality  containing  20Z.  only. 
The  plaintiff  sued  the  defendant  for  3Z.  had  and 
received  to  his  use  : — H  eld,  that  he  was  not  liable, 
there  being  no  privity  of  contract  between  him 
and  the  plaintiff;  and  that  he  was  not  precladed 
from  this  defence  by  having  told  the  plaintiff 
(after  action  brought),  that  he,  the  defendant, 
had  had  the  23Z.  of  C.,and  sent  it  to  the  plaintiff 
and  debited  0.  with  it.  Howell  v.  JSatt,  2  N.  &  M. 
381 ;  5  B.  &  Ad.  604 ;  3  L.  J.,  E.  B.  49.  See  Stephens 
T  JSadcoek,  8  B.  &  Ad.  354  ;  1  L.  J.,  K.  B.  75. 

The  defendant  chartered  a  ship  to  K.,  at  a 
certain  rate  per  week,  to  be  paid  every  four 
weeks  in  advance.  On  the  second  payment 
becoming  due,  K.  received  from  the  plaintiff, 
through  whom  he  had  sub-chartered  the  ship  to 
B.,  a  cheque  for  half  the  amount  due,  payable  to 
the  order  of  the  defendant,  upon  the  terms  that 
E.  should  inform  the  defendant  that  the  advance 
was  made  in  consideration  that  the  ship  should 
be  allowed  to  perform  the  charter.  E.  paid  the 
cheque  to  the  defendant,  but  omitted  to  inform 
him  of  the  terms  on  which  it  had  been  given,  and 
he  had  no  notice  of  them,  and,  the  remainder  of 
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the  money  being  unpaid,  the  defendant}  who 
had  obtaineii  cash  for  the  cheque,  stopped 
the  ship : — Held,  that  an  action  for  money 
had  and  receiyed  to  recover  the  amomit  of 
the  cheque  was  not  maintainable  by  the  plain- 
tiff against  the  defendant,  as  there  was  no 
privity  between  them,  and  that  the  action,  if 
any,  ought  to  have  been  brought  by  K.  Watson 
V.  BiuseU,  5  B.  &  S.  968  ;  34  L.  J.,  Q.  B.  93  ;  11 
L.  T.  641 ;  13  W.  R.  231— Ex.  Ch. 

When  a  bill  of  exchange,  payable  at  the  house 
of  A.,  had  been  presented  there  for  payment, 
and  dishonoured,  and  the  acceptor  on  the  follow- 
ing day  remitted  a  sum  to  A.  for  the  purpose  of 
paying  that  bill  and  another ;  and  A.  in  answer 
stated  that  the  bill  had  been  dishonoured,  but 
added  that  the  money  received  ^ould  be  carried 
to  the  acceptor's  account,  and  afterwards  paid 
the  other  bill: — Held,  that  the  holder  of  the 
original  dishonoured  bill  could  not  maintain  an 
action  against  A.  for  money  had  and  received, 
unless  some  agreement  had  taken  place  between 
them.     Totes  v.  Bell,  3  B.  &  Aid.  643. 

Guardians  of  a  poor-law  union  indicted  the 
plaintiff  for  disobeying  an  order  of  sessions  for 
maintenance  of  a  bastard.  Before  trial,  he 
offered  a  compromise,  and  the  clerk  to  the  guar- 
dians on  their  behalf  agreed  with  him  for  a  sum 
on  account  of  costs  and  maintenance,  which  he 
paid,  and  the  indictment  was  dropped.  After- 
wards, the  plaintiff  discovered  that  the  order  of 
sessions  was  defective  and  void,  and  he  brought 
an  action  against  the  clerk  for  money  had  and 
received : — Held,  that  the  clerk  was  not  liable, 
having  done  nothing  in  the  prosecution  beyond 
preferring  the  indictment ;  and  that,  if  the 
compromise  was  illegal,  the  plaintiff,  being  in 
pari  delicto  with  the  other  parties  offending, 
could  not  sue  them  for  the  money  which  he  had 
paid.  Ooodall  v.  Loumdes,  6  Q.  B.  464  ;  9  Jur. 
177. 

An  action  for  money  had  and  received  will  not 
lie  against  a  mere  money  bearer,  to  recover  the 
money  he  has  received  and  paid  over.  Coles  v. 
Wright,  4  Taunt.  213  ;  2  Rose,  110. 

The  defendant  having  recovered  judgment 
against  H.  on  the  25th  of  April,  lodged  with 
the  sheriff  a  fi.  fa.  The  sheriff  neglected  to 
execute  the  writ  until  the  11th  May,  when  he 
seized  the  goods  of  H.,  and  assigned  them  to  the 
defendant,  by  a  bill  of  sale,  which  stated  the 
consideration  to  be  256/.,  paid  by  the  defendant 
to  him.  He  then  returned  the  fi.  fa.  Before  the 
seizure,  the  defendant  had  notice  of  an  act  of 
bankruptcy  committed  by  H.  before  the  25th  of 
April,  upon  which  a  fiat  issued  in  August,  and 
assignees  were  appointed,  who  recovered  from 
the  sheriff  the  value  of  the  goods  seized,  where- 
upon he  brought  an  action  to  recover  back  the 
money  so  paid : — Held,  first,  that  although  no 
money,  in  fact,  passed,  the  plaintiff  and  defend- 
dant  were,  as  between  themselves,  in  the  same 
situation  as  if  the  plaintiff  had  sold  the  goods  to 
the  defendant,  and  received  the  money.  Standish 
V.  RosSy  3  Ex.  527  ;  19  L.  J.,  Ex.  186. 

Held,  secondly,  that  though  the  money  was 
not  the  plaintiffs,  still  he  was  entitled  to  recover, 
since  it  was  money  which  he  ought  to  have 
received  as  soon  as  he  had  been  compelled  by 
the  owner  to  pay  for  the  goods  seized.    lb. 

Held,  thirdly,  that  the  plaintiff  was  not 
estopped,  by  his  return,  from  saying  that  the 
then  title  of  the  debtor  was  defeated  by  matter 
subsequent.    Ih, 

Held,  lastly,  that  the  money  having  been  paid 


by  the  plaintiff,  in  ignorance  of  the  facts,  he  was 
entitled  to  recover  it  back,  although  the  defen- 
dant could  not,  in  every  respect,  be  placed  in  statu 
quo.    Ih, 

The  assignees  of  a  bankrupt  gave  B.,  their 
solicitor,  a  cheque  for  the  amount  of  the  bill  of 
costs  of  A.,  the  petitioning  creditor  (who  was  his 
own  solicitor) ;  B,  offer^  to  pay  A.  the  full 
amount  of  those  costs,  provided  that  he  would 
engage  in  the  receipts  that  the  costs  should  be 
afterwards  liable  to  taxation ;  A.  refused  to  give 
such  engagement,  and  requested  B.  to  pay  out  of 
the  same  some  commissioners*  fees  included  in 
the  bill : — Held,  that  no  promise  arose  upon  the 
ofter,  the  terms  of  which  were  not  acceded  to ; 
and  without  the  promise  there  was  no  privity  of 
contract  to  support  an  action  for  money  had  and 
received.  Barron  v.  Hushamd,  1  N.  &  M.  728  ; 
4  B.  &  Ad.  611.  See  Kymer  v.  Larkin,  5  Bing. 
71  ;  2  M.  &  P.  183  ;  6  L.  J.  (O.S.)  C.  P.  237. 

A  legacy  having  been  left  to  the  plaintiff,  the 
defendant,  who  acted  as  agent  for  the  executor, 
stated,  in  a  letter  to  a  third  party,  that  he  would 
remit  the  plaintiff's  legacy  in  any  way  the  latter 
might  suggest.  He  afterwards  paid  242.  to  the 
plaintiff,  having  dedacted  61.  17s,  6d,  for  his 
trouble  and  expenses,  and  afterwards  sent  him 
an  account,  stating  the  reason  of  the  deduction  : 
— Held,  that  the  plaintiff  was  not  entitled  to 
recover  this  sum  in  an  action  for  money  had  and 
received.  Barlow  v.  Broione,  16  M.  k  W.  126  ; 
16  L.  J.,  Ex.  62. 

The  defendant,  as  trustee  of  a  certain  marriage 
settlement,  invested  money  on  a  mortgage  of  the 
plaintiff's  land.  The  mortgage  deed  provided  for 
Interest  at  the  rate  of  5  per  cent.,  but  contained 
a  proviso  for  the  reduction  of  the  rate  to  4  per 
cent,  on  punctual  payments.  All  the  payments 
of  interest  except  the  first  had  been  punctual, 
but,  through  the  plaintiff's  ignorance  or  the  pro- 
viso for  the  reduction  of  the  interest,  they  nad 
been  made  at  the  rate  of  6  per  cent.  In  an 
action  by  the  plaintiff  to  recover  from  the  defen- 
dant, the  trustee,  the  extra  1  per  ceat.  paid  under 
this  mistake  : — ^Held,  that  the  actio  i  was  rightly 
brought  against  the  trustee ;  that  the  only  con- 
tract was  ^tween  the  plaintiff  as  mortgagor  and 
the  defendant  as  mortgagee ;  that  money  had 
been  received  under  that  contract  by  the  mort- 
gagee, and  that  he  alone  could  be  asked  or 
required  to  repay  it.  Xing  v.  Stewart,  66  L.  T. 
339. 


8.  Ok  Waiving,  Condoning  oe  Satisfying 

Torts. 

A.  and  B.  went  together  to  the  house  of  C.'s 
mother,  and  A.  seized  there  a  sum  of  money 
belonging  to  C.  There  was  some  evidence  of  A. 
and  B.  having  gone  with  the  intent  to  get  the 
money,  but  there  was  no  evidence  that  B.  went 
into  the  house.  They  subsec^uently  paid  the 
money  into  a  bank  to  their  joint  account : — 
Held,  that  G.  might  waive  the  trespass  and 
maintain  an  action  for  money  had  and  received 
against  A.  and  B.  Neat  v.  Harding,  6  Ex.  849  ; 
20  L.  J.,  Ex.  250. 

Where,  after  a  wrongful  sale  of  goods,  the 
owner  claims  the  proceeds  of  the  sale  as  money 
received  to  his  use,  and  the  wrongdoer  thereupon 
pays,  and  the  owner  accepts,  part  of  the  proceeds 
as  money  received  to  his  use ;  the  tort  is  waived, 
and  the  owner's  remedy  for  the  residue  of  the 
amount  of  the  sale  is  by  an  action  for  money  had 
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and  received  to  his  uae.    Lytligoe  v.  Vernon,  6 
H.  &  N.  180  ;  29  L.  J.,  Ex.  164. 

To  an  action  for  money  received,  a  plea  that 
the  debt  was  for  money  due  from  the  defendant 
jointly  with  A.,  and  that  the  plaintijS  had  already 
sued  A.  in  trover,  and  recovered  judgment  against 
him  for  1002.,  and  that  the  causes  of  action  for 
which  the  plaintiff  recovered  judgment  included 
all  the  present  causes  of  action.  The  evidence 
was,  that  the  defendant  and  A.  had  wrongfully 
converted  the  plaintiffs  goods  by  selling  them, 
but  that  the  defendant  alone  had  received  the 
proceeds,  1502. ;  and  that  the  plaintiff  had  sued 
A.  in  trover,  and  recovered  lOOZ.  as  the  value  of 
the  goods  at  the  time  of  the  conversion.  The 
plea  was  then  amended  by  striking  out  the  alle- 
gation,  that  the  debt  was  for  money  due  from 
the  defendant  and  A.  jointly,  and  substituting 
that  the  money  sued  for  was  money  received  as 
the  proceeds  of  the  sale  of  the  goods  in  the 
declaration  mentioned: — Held,  that  the  plea, 
as  amended,  was  an  answer  to  the  plaintiff's 
claim  for  the  whole  proceeds  of  the  sale.  Buck- 
land  V.  Johnson,  15  C.  B.  145  ;  2  C.  L.  B.  784  ; 
23  L,  J.,  C.  P.  204  ;  18  Jur.  775  ;  2  W.  R.  565. 

4.  Recbiyeb^s  Enowledgr  of  Title  to 
Money  ob  Appbopbiation. 

Where  money  is  paid  by  A.  to  6.,  to  be  applied 
by  the  latter,  pursuant  to  a  binding  contract 
between  the  parties,  A.  cannot  revoke  its  desti- 
nation. Totes  V.  ffoppe,  9  C.  B.  541 ;  19  L.  J., 
0.  P.  180  ;  14  Jur.  872. 

The  drawer  of  an  accommodation  bill,  a  few 
days  before  its  maturity,  handed  money  over  to 
the  acceptor,  for  the  purpose  of  meeting  the  bill. 
A  fiat  having  been  issued  against  the  drawer 
between  the  cUiy  of  such  deposit  and  the  maturity 
and  payment  of  the  bill : — Held,  that  the  money 
having  been  handed  over  to  the  acceptor  in 
pursuance  of  a  binding  contract,  upon  a  good 
consideration,  viz.,  an  implied  contract  of  indem- 
nity, the  bankruptcy  of  the  drawer  was  no 
revocation  of  the  authority  to  apply  the  money 
in  satisfaction  of  the  bill,  and  consequently  that 
his  assignees  could  not  recover  it  back  from  the 
acceptor  as  money  had  and  received  to  their  use. 
lb. 

Notice  of  an  order  was  given  to  the  party  to 
whom  it  was  directed  before  it  was  due,  and  he 
wrote  letters  to  the  plaintiff,  in  one  of  which  he 
undertook  to  honour  the  order  when  he  had  funds 
in  his  hands,  and  in  a  later  one  said  he  had 
received  money  available  for  the  order,  but  had 
disposed  of  it  in  other  wavs : — Held,  it  might  be 
read  in  evidence  against  the  defendant  in  support 
of  a  claim  for  money  received,  founded  upon  his 
assent  to  a  direction  to  hold  a  fund  in  his  hands 
for  the  use  of  the  plaintiff.  Or%ffin  v.  Weatherby, 
9  B.  &S.  726  ;  S7  L.  J.,  Q.  B.  280 ;  L.  R.  3  Q.  B. 
753  :  18  L.  T.  881 ;  17  W.  R.  8. 

When  bills  of  exchange  are  remitted  for  sale, 
and  the  proceeds  directed  to  be  applied  to  a 
specific  purpose,  the  property  in  the  bills  remains 
in  the  remitter  until  the  purpose  for  which  they 
were  remitted  is  satisfied.  And  when  the  money 
realised  by  the  sale  is  wrongfully  applied  by  the 
agent,  the  remitter  is  entitled  to  recover  the  value 
of  the  bills,  as  money  had  and  received  to  his  use, 
from  the  purchaser  of  them,  who  has  notice  of  the 
purpose  for  which  they  were  remitted,  and  the  mis- 
application of  the  proceeds  by  the  agent.  Muttyloll 
Seal  V.  Dent,  5  Moore,  Ind.  App.  328  ;  8  Moore, 
•*  0.  319. 


A.  employed  B.,  a  broker  at  Liverpool,  to  pur- 
chase a  Hartlepool  bond  for  2,000/.  for  him.  for 
which  purpose  he  remitted  him  a  letter  of  credit 
for  2,01  OZ.  on  a  bank  there,  payable  to  B.  or  order. 
C,  who  had  had  dealings  with  B.,  in  the  oouiae 
of  which  the  latter  had  become  indebted  to  him 
in  1,940/.,  under  pretence  of  borrowing  the  money 
for  a  few  days,  and  knowing  that  it  was  A.*s 
money,  induced  B.  to  part  with  it,  and  then 
insisted  upon  applying  it  in  discharge  of  B.''s 
debt  to  him  : — Held,  that  A.  might  recover  the 
amount  from  C.  Litt  v.  Martindale,  18  C.  B. 
314  ;  4  W.  R.  465. 


5.  To  TBY  Title  to  Land  oe  Pbopits. 

The  rule  of  law,  that  the  title  to  land  cannot 
be  tried  in  an  action  for  money  had  and  received, 
does  not  apply  to  cases  where  only  the  past-gone 
rents  of  lands  are  in  question.  Moneypenny  v. 
BrUtow,  2  Russ.  &  M.  117.  S.  P.,  Newsome  v. 
Oraham,  10  B.  &  C.  234. 

An  action  for  money  had  and  received  will  not 
lie  by  one  tenant  against  his  co-tenant  who  has 
received  more  than  his  share  of  the  profits. 
Thomas  v.  Thonias,  5  Ex.  28  ;  1  L.  M.  &  P.  220  : 
19  L.  J.,  Kx.  175  ;  14  Jur.  180. 


6.  To  TBY  THE  Right  to  Offices. 

An  action  for  money  had  and  received  to  re- 
cover fees,  was  introduced  in  lieu  of  an  assize. 
Boyter  v.  Dodswortk,  6  Term  Rep.  681 ;  3  R.  R. 
315. 

Money  given  to  A.,  and  claimed  by  B.,  as 
perquisites  of  office,  cannot  be  recovered  by  B. 
unless  such  perquisites  are  known  and  accustomed 
fees.    lb. 

It  will  not  lie  by  the  nominee  of  a  perpetual 
curacy  for  the  profits  thereof,  against  one  who 
was  in  possession,  and  claimed  likewise  to  be 
curate.    Potoell  v.  MUlbank,  1  Term  Rep.  399,  u. 

Nor  does  it  lie  in  the  case  of  a  donative, 
because  the  party  is  in  full  possession  immediately 
on  the  nomination.  Rex  v.  Chester  ^Bishoj)),  1 
Term  Rep.  396,  403 ;  1  R.  R.  237. 
■  Where  the  plaintiff  and  defendant,  both  claim- 
ing to  act  as  clerks  to  the  justices  of  a  division, 
agreed  to  leave  the  dispute  to  the  determination 
of  third  parties,  who  directed  that  the  defendant 
should  act  in  the  office  and  divide  his  fees  with 
the  plaintiff : — Held,  that  an  action  might  be 
maintained  to  recover  the  moiety  of  the  fees 
received,  and  that  the  defendant  could  not  allege 
that  he  was  legally  entitled  to  all  the  fees. 
Ettwland  v.  Hall,  1  Scott,  539  ;  1  Hodges,  111. 

Where  a  corporation,  under  a  claim  that  a 
particular  office  was  vacant  or  that  it  had  been 
abolished,  had  for  some  years  wrongfully  received 
the  fees  payable  to  the  holder  of  such  office  : — 
Held,  that  an  action  for  money  had  and  received 
might  be  brought  against  the  corporation  ;  for,  as 
it  would  be  absurd  to  suppose  that  a  corporation 
would  contract  under  seal  to  refund  money  which 
they  claimed  to  be  their  own,  the  necessity  of  the 
case  required  such  a  remedy.  ffeUl  v.  Swansea 
Corporation,  D.  &  M.  475;  5  Q.  B.  526;  13 
L.  J.,  Q.  B,  107  ;  8  Jur.  213.  See  Shoubridge  v. 
Clark,  12  C.  B.  335. 


7.  Fob  Money  paid  on  Mobal  Oblioation. 

Where  a  man  has  actually  paid  what  the  law 
would  not  have  compelled  him  to  pay,  but  what 
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in  equity  and  conscience  he  ought,  he  cannot 
recover  it  back.  JBize  v.  Dickason^  1  Term  Rep.  285. 

Nor  where  a  man  has  paid  a  debt  which  would 
otherwise  have  been  barred  by  the  Statute  of 
Limitations,  or  a  debt  contracted  during  his 
infancy,  which  in  justice  he  ought  to  discharge, 
though  not  compellable  by  law,  can  he  call  on 
the  payee  to  refund  ;  but  where  money  is  paid 
under  a  mistake  which  there  was  no  ground  to 
•claim  in  conscience,  the  party  may  recover  it 
back  again.    lb. 

But  money  paid  voluntarily  cannot  be  re- 
covered back!     Cartujright  v.  Rowley j  2  Esp.  723. 

Where  a  creditor  refused  to  sign  a  composition 
deed  without  a  bill  of  exchange  for  the  remainder 
of  his  debt,  which  the  debtor  gave  him,  and  the 
former  then  signed  the  deed  ;  the  debtor  having 
subsequently  paid  the  amount  of  the  bill  to  his 
creditor : — Held,  that  it  was  a  voluntary  pay- 
ment, and  could  not  be  recovered  back.  WiUon 
V.  Hay,  2  P.  &  D.  253  ;  10  A.  &  E.  82 ;  8  L.  J., 
Q.  B.  224  ;  3  Jur.  384. 

8.  Fob  Money  paid  ukdes  Compulsion 

OP  Law. 

A  voluntary  payment  of  an  illegal  demand,  the 
party  knowing  the  demand  to  be  illegal,  without 
an  inmiediate  and  urgent  necessity  (as  to  redeem 
or  preserve  his  person  or  goods),  is  not  the  sub- 
ject of  an  action  for  money  had  and  received. 
Fulham  v.  Doum,  6  Esp.  26,  n. 

Where  judgment  was  obtained  on  an  order 
which  had  not  been  duly  filed,  and  execution 
was  issued : — Held,  that  the  defendant  might 
recover  from  the  plaintiff  the  amount  paid  to 
him  imder  the  exeontlon,  as  money  had  and 
received  to  his  use.  Farroto  v.  MayeSj  18  Q.  B. 
816  ;  17  Jur.  132. 

Voluntary  payment,  conclusive  both  in  equity 
and  at  law,  on  the  principle  that  litigation  is  not 
to  be  multiplied.  Goodman  v.  Sayert^  2  Jac.  k. 
Walk.  263. 

A.  B.  on  a  sale  of  certain  lands  covenanted 
with  C.  D.,  the  purchaser,  to  protect  him  against 
'*  all  judgments,  chai^ges,  and  incumbrances,  &c." 
It  subs^uently  appeared  that  the  lands  were 
liable  to  a  judgment,  confessed  previously  to  the 
lands  coming  into  the  possession  of  C.  D.,  and 
proceedings  having  been  commenced  by  the 
conusee  against  the  lands,  and  A.  B.  having  been 
c^ed  upon  by  C.  D.  and  having  accordingly, 
and  in  fulfilment  of  his  covenant,  paid  ofF  the 
amount  of  the  judgment : — Held,  that  this  was 
not  a  voluntary  payment  Aicken  v.  Macklin,  1 
Dr.  &  Wal.  621. 

If  money  is  paid  after  judgment  signed,  it 
cannot  be  considered  as  a  voluntary  payment. 
OarraU  v.  Hooper,  1  D.  P.  C.  28. 

Where  money  has  been  paid  under  the  com- 
pulsion of  legal  process,  which  is  afterwards  dis- 
covered not  to  have  beeai  due,  the  plaintiff  cannot 
recover  it  back.  Marriott  v.  Hampton,  7  Term 
Bep.  269  ;  2  Esp.  546  ;  4  B.  B.  439. 

But  an  action  lies  to  recover  back  money  which 
has  been  obtained  by  compulsion  under  colour  of 
process,  by  an  excess  of  authority,  although  it 
has  be^  paid  over.  Snmodon  v.  J9am,  1  Taunt. 
359. 

Hie  plaintiff,  being  a  foreigner,  ignorant  of  the 
English  language,  was  arrested  at  Falmouth,  soon 
after  his  first  arrival  there  from  abroad,  by  the 
defendant,  for  1 0,OOOZ.  The  defendant  and  plain- 
tiff then  signed  an  agreement,  by  which,  in  con- 
sideration of  500Z.  paid  by  the  plaintiff  to  the 


defendant,  the  plaintiff  was  to  be  disciiar<7ed,  and 
not  to  be  again  arrested ;  and  the  plaintiff  waste 
put  in  bail  in  twelve  days  ;  the  sum  of  500/.  was 
to  be  "as  a  payment  in  part  of  the  writ"  ; 
and  both  parties  were  to  abide  the  event  of  the 
action,  the  agreement  containing  no  provision  for 
refunding  the  money  if  the  action  should  fail. 
The  plaintiff  paid  the  500/.,  and  was  released. 
No  bail  was  put  in,  and  the  writ  was  afterwards 
set  aside  for  irregularity.  The  plaintiff  then 
sued  the  defendant  for  the  500Z.,  as  money  had 
and  received  ;  and  the  jury  found  that  he  knew 
that  he  had  no  claim  upon  the  plaintiff  : — Held, 
that  the  action  lay,  the  payment  having  been 
made  under  compulsion  of  colourable  legal 
process.      De    Cadaval    (Duke)   v.   Collim,   4 

A.  k  £.  858 ;  2  H,  &  W.  54  ;  6  N.  &  M.  324  ;  5 
L.  J.,  K.  B.  171. 

Where  money  has  been  paid  under  compolsian 
of  legal  process,  the  party  paying  it  knowing  the 
cause  of  action  for  which  the  process  was  sued 
out  before  he  paid  the  money,  and  there  being  no 
fraud  on  the  part  of  the  payee,  the  money  so  paid 
cannot  be  recovered  back,  although  it  may  after- 
wards be  discovered  to  have  been  not  really  due. 
Hamlet  v.  Richardson,  2  M.  &  Scott,  811 ;  9  Bing. 
644. 

Where  a  party,  sued  on  a  claim  which  he  knows 
to  be  unfounded,  pays  it  voluntarily  and  with 
notice,  it  is  not  recoverable  ;  he  cannot  recover 
it  back,  though  at  the  time  he  pays  it,  he  declares 
he  pays  it  without  prejudice  to  his  right  to 
recover.     Brown  v.  M^Kinally,  1  Esp.  279;  5 

B.  B.  739. 

A  certificated  bankrupt,  being  arrested  for  a 
debt  provable  under  the  commission,  paid  the 
money  under  a  protest,  stating  his  bankruptcy 
and  certificate,  and  warning  the  sheriff  that  he 
should  apply  to  the  court  to  have  the  money  paid 
back  : — Held,  that  this  was  not  such  a  payment 
of  money  under  legal  process,  with  knowledge 
of  the  facts,  as  precluded  the  bankrupt  from 
recovering  back  the  money.  Payney,  Cliapman, 
4  A.  &  E.  364. 

When  a  man  pays  more  than  he  is  bound  to  do 
by  law  for  the  peif ormance  of  a  duty  which  the 
law  says  is  owed  to  him  for  nothing,  or  for  less 
than  he  has  paid,  there  is  a  compulsion  or  a  con- 
cession in  respect  of  which  he  is  entitled  to 
recover  the  excess  by  condictio  indebiti,  or  by  an 
action  for  money  had  and  received.  O,  W,  Ry, 
V.  Sutton,  38  L.  J.,  Ex.  177  ;  L.  B.  4  H.  L.  249  ; 
22  L.  T.  43  ;  18  W.  B.  92. 

An  action  may  be  maintained  to  recover  back 
money  paid  under  a  compromise,  after  another 
action  had  been  brought  for  it  by  the  defendant 
against  the  plaintiff,  and  an  interlocutory  judg- 
ment had,  and  a  writ  of  inquiry  executed  thereon ; 
where  it  appeared  that  there  was  no  real  con- 
sideration for  the  payment,  and  the  money  had 
in  fact  been  paid  under  a  compromise,  and  not 
under  the  judgment  of  a  court.  Cobden  v. 
Kendrich,  4  Term  Bep.  432,  n. ;  2  B.  B.  424. 

A  party  paid  the  sheriff  the  amount  of  a 
forfeited  recognisance,  in  order  to  prevent  a  sale 
of  his  goods;  the  sessions  afterwards  mitigated 
the  recognisance  to  a  small  sum,  for  which  alone 
the  sheriff  rendered  an  accoimt  to  the  exchequer : 
— Held,  that  as  the  sessions  were  not  authorised 
in  mitigating  the  recognisance,  the  plaintiff  could 
not  recover  against  the  sheriff  for  the  surplus 
of  the  money,  though  he  had  made  an  express 
promise  to  repay  it.  Haynes  v.  Hayton,  7  B.  &  C. 
293  ;  2  Oar.  &  P.  621 ;  6  L.  J.  (0.8.)'M.  C.  136 ;  31 
B.  B.  205. 
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If  one  person  obtains  possession  of  goods 
intrusted  to  another  to  be  sold  at  a  fixed  price, 
and  at  the  time  when  the  goods  are  to  be 
delivered,  or  the  price  accounted  for,  refuses  to 
do  either,  and  the  person  to  whom  they  were 
intrusted,  being  threatened  with  an  action,  pajs 
the  fixed  price  to  the  owner,  such  person  may 
recover  against  him  who  took  possession  in  an 
action  for  money  had  and  received.  Longchamp 
V.  Kenny,  I  Dougl.  187. 

Pending  an  ejectment  by  A.  against  B.,  A.  was 
served  with  notice  of  B.'s  intention  to  sue  for 
certain  statutable  penalties  incurred  by  A.  An 
arrangement  was  made,  under  which  the  eject- 
ment was  discontinued,  and  B.  received  from  A. 
50Z.  towards  the  costs  of  B/s  defence  in  that 
action : — Held,  that  A.  might  recover  back  the 
60/.  as  money  received  by  B.  to  A/s  use,  if  the 
jury  found  that  sum  was  paid  with  reference  to 
and  by  coercion  of  the  threatened  penal  actions, 
and  not  to  have  been  paid  voluntarily,  and  with 
reference  to  the  ejectment  only.  Unwin  v.  Leapery 
1  Man.  &  G.  747 ;  1  Drink.  8  ;  10  L.  J.,  0.  P.  41 ;  4 
Jut.  1037. 

Money  levied  by  a  regular  execution  under  a 
judgment,  valid  on  the  face  of  it,  cannot  be 
recovered  back  on  the  ground  that  judgment  was 
siprned  or  execution  issued  fraudulently  for  the 
whole  sum  named  in  the  judgment,  when  part 
had  been  already  paid.  J)e  Medina  v.  Orove, 
10  Q.  B.  152  ;  16  L.  J.,  Q.  B.  287  ;  10  Jur.  428. 

A  sheriff  seized  goods  in  the  possession  of  S. 
to  satisfy  a  fi.  fa.  issued  against  him  upon  a 
judgment  of  nonsuit  for  67Z.  S.  had  previously 
conveyed  all  his  estate  and  effects  to  H.  by  a 
deed  which,  it  was  contended,  was  fraudulent 
and  void  against  creditors ;  and  H.  gave  notice 
to  the  sheriff's  officer  not  to  sell,  and  demanded 
the  goods.  The  officer  refused  to  deliver  them 
up,  except  on  payment  of  97/.  (the  additional 
30Z.  being  claimed  for  poundage,  expenses,  &c.), 
which  the  person  sent  by  H.  to  demand  the  goods 
paid  under  protest.  The  sheriff,  being  ruled  to 
return  the  writ,  returned  that  he  had  levied  of 
the  goods  and  chattels  of  the  plaintiff  S.  the  sum 
of  67/.  In  an  action  brought  by  S.  against  the 
sheriff  to  recover  back  the  SO/. : — Held,  that  it 
was  not  necessary  to  prove  a  tender  of  the  67/. 
Scarf e  v.  Halifax,  7  M.  &  W.  288  ;  10  L,  J.,  Ex.  332. 

Held,  however,  that  it  was  a  question  for  the 
jury,  and  ought  to  have  been  left  to  them, 
whether  the  money  paid  to  redeem  the  goods 
was  the  money  of  S.  or  not ;  and  that,  if  it  was 
not,  he  was  not  entitled  to  recover ;  and  that  the 
sheriff  was  not  estopped  by  his  return  to  say, 
that  the  excess  beyond  the  67/.  was  not  the 
money  of  S.    Ih. 

B.'s  goods  had  been  assigned  to  trustees  for  the 
benefit  of  creditors.  While  the  goods  were  in 
the  possession  of  the  trustees,  a  sheriff's  officer 
entered  and  claimed  the  goods  under  a  fi.  fa., 
but  made  no  seizure ;  and  the  trustees  remained 
in  possession  of  the  goods  until  a  messenger 
took  possession  under  a  fiat  of  bankruptcy  issued 
against  B.  Afterwards  the  sheriff's  officer  broke 
open  the  door,  made  an  inventory  of  the  goods, 
and  threatened  to  sell.  The  assignees  of  B. 
having  thereupon  paid  under  protest  the  amount 
of  the  levy : — ^Held,  that  the  payment  was  not 
voluntaiy,  and  might  be  recovered  back.  Valpy 
V,  ManUy,  1  C.  B.  594  ;  14  L.  J.,  C.  P.  204  ;  9 
Jur.  462. 

The  defendants,  as  sanitary  authority  for  the 
borough  of  B.,  had  demanded  from  the  plaintiff, 
and  the  plaintiff  had  paid,  a  water-rate   of 


8/.  16«.  4<f.,  such  rate  being  calculated  on  the 
*' gross  rental"  of  the  plaintiff's  premises.  The 
plaintiff,  contending  that  such  rate  ought  to 
have  been  assessed  on  the  *'  rateable  value  "  only, 
brought  an  action  in  the  county  court  to  recover 
the  difference  overpaid.  The  defendants  had  no 
power  to  distrain  for  the  rates,  but  they  had  a 
power  to  stop  the  water  supply  for  nonpayment ; 
they  had  not  stopped  the  water  supply,  and  had 
not  threatened  to  do  so.  The  county  court  judge 
held  that  the  payment  was  not  a  volnntaiy  one, 
and  could  be  recovered  back,  on  the  ground  that 
the  defendants  had  a  power  to  stop  the  water 
supply  : — Held,  that  the  payment  was  a  volun- 
tary one,  and  could  not  be  recovered  back. 
SlaUr  V.  Burnley  Corporation,  69  L.  T.  636; 
36  W.  R.  831 ;  53  J.  P.  70  ;  63  J.  P.  635. 

9.  Fob  Money  paid  undeb  a  Distbess. 

To  Goods.  j—Where  a  party  threatened  with 
distress  for  rent  pays  money  where  he  might 
legally  have  defended  himself,  it  is  not  a 
payment  by  compulsion,  and  can  neither  be 
recovered  back  nor  set  off  against  another 
demand.    Knihhs  v.  Hall,  1  Esp.  84. 

A  declaration  alleged  that  the  plaintiff  was 
tenant  of  a  house  to  the  defendant,  and  the  de- 
fendant wrongfully  distrained  for  arrears  of  rent 
on  goods  of  the  plaintiff  of  much  greater  value 
than  the  arrears  and  the  charges  of  the  distress 
and  appraisement  and  sale,  alSiough  part  of  the 
goods  was  of  sufficient  value  to  have  satisfied 
the  arrears  and  charges,  and  thereby  made  an 
unreasonable  distress  contrary  to  Uie  statute. 
There  was  a  second  oount  for  money  had  and 
received.  The  plaintiff,  before  the  distress,  had 
assigned  the  goods  seized  to  trustees,  for  the 
benefit  of  his  wife.  The  plaintiff,  his  wife,  and 
one  of  such  trustees  resided  in  the  house.  The 
sum  of  9/.  was  in  arrear  for  rent»  when  the 
defendant  distrained  for  18/.  for  rent  in  arrear 
and  the  costs,  and  seized  goods  to  the  value  of 
100/.  The  plaintiff  offered  to  pay  9/.  and  costs 
and  charges.  This  offer  was  refused,  and  the 
money  distrained  for,  and  the  costs  and  charges 
were  paid  under  protest.  The  plaintiff  suffered 
annoyance  from  these  proceedings  : — ^Held,  that 
the  declaration  disclosed  a  good  cause  of  action, 
and  that  there  was  sufficient  evidence  of  an 
interest  in  the  goods,  on  the  part  of  the  plaintiff, 
to  go  to  the  jury  in  respect  of  the  first  count ; 
and  that  the  plaintiff  was  entitled  to  recover 
the  excess  of  the  money  paid  under  protest, 
and  damages  for  the  annoyance  which  he  had 
suffered.  Fell  v.  WhitaJier,  41  L.  J.,  Q.  B.  78 ; 
L.  R.  7  Q.  B.  120 ;  25  L.  T.  880  ;  20  W.  R.  317. 

Where,  rent  being  in  arrear,  the  landlord 
takes  goods  of  the  tenant  as  a  distress,  and 
claims  more  than  the  amount  of  such  arrears : 
and  the  tenant,  in  order  to  regain  possession  of 
the  goods,  pays  the  amount  demanded,  he  cannot 
afterwards  maintain  an  action  to  recover  back 
the  money  so  paid  by  him  in  excess  of  the 
amount  really  due.  Glynn  v.  Thonuu,  11  Ex. 
870 ;  25  L.  J.,  Ex.  126 ;  2  Jur.  (N.8.)  378 ;  4 
W.  R.  363— Ex.  Ch.  S.  P.,  Frenoh  v.  PhiUipM, 
1  H.  &  N.  564 ;  26  L.  J.,  Ex.  82 ;  2  Jur.  (KJ3.) 
1169  ;  5  W.  R.  114— Ex.  Ch. 

In  order  to  render  the  detention  of  the  goods 
in  such  a  case  unlawful,  the  tenant  must  tender 
the  rent  really  due.    Ih. 

A  landlord  who  has  sold  his  tenant's  goods 
under  a  distress  for  rent  is  not  liable  for  money 
had  and  received,  at  the  suit  of  the  mortgagee  of 


1333 


MONEY  COUNTS— For  Money  Had  and  Received. 


1834 


the  goods,  to  recover  the  overplus  money  in  the 
landlord's  hands,  the  proper  remedy  being  by 
an  action  against  him  for  not  paying  over  the 
overplus  to  the  sheriff,  pnrsuant  to  2  W.  &  M. 
sess.  1,  c.  5,  s.  2.  Yates  v.  JEkutwood^  6  Ex.  805 ; 
20  L.  J.,  Ex.  303. 

A  landlord  or  a  bailiff  who  has  distrained, 
even  if  not  bound  (as  semble  he  is)  to  restore 
goods  remaining  unsold  to  the  premises  on 
which  he  distrained  them,  is  at  liberty  to  do  so, 
and  his  doing  so  will  not  be  a  conversion,  even 
although  they  are  the  goods  of  third  parties,  and 
the.  bailiff  has  had  notice  of  this  from  them, 
after  the  impounding,  and  has  promised  to  act 
on  the  notice,  both  as  to  goods  unsold  and 
the  surplus  proceeds  of  goods  sold,  for  such  a 
promise  does  not  impose  any  duty  on  the  bailiff 
to  deliver  the  goods  to  the  right  owner,  neither 
will  it  sustain  an  action  to  recover  the  surplus 
proceeds  of  the  goods  sold.  Ecans  y.  Wright^  2 
H.  &  N.  527  ;  27  L.  J.,  Ex.  50. 

Where  goods,  distrained  by  the  plaintiff,  are 
delivered  by  him  to  the  defendant  on  his  pro- 
mising to  pay  the  rent,  an  action  for  money  had 
and  received  will  not  lie  for  the  value  of  the 
goods,  though  the  defendant  does  not  pay  the 
rent.    Leery  v.  Qoodson,  4  Term  Rep.  687. 

Where  a  broker  who  distrained  on  a  tenant 
for  rent  was  requested  not  to  sell,  and  promised 
his  charges  in  consideration  of  such  forbearance, 
and  time  was  given  and  the  charges  paid,  but  the 
tenant  object^  to  the  amount  of  the  charges  : — 
Held,  that  this  was  not  a  voluntary  payment ; 
and  that  if  the  charges  were  irregular,  they 
might  be  recovered  back.  HilU  v.  Street^  6 
Bing.  37 ;  2  M.  &  P.  96 ;  6  L.  J.  (O.S.)  C.  P. 
215. 

A  tenant  to  B.  received  notice  from  C,  a 
mortgagee  of  B.^s  term,  that  the  interest  was  in 
arrear,  and  requiring  payment  to  her,  B.,  of  the 
rent  due.  A.,  notwithstanding  the  notice,  paid 
the  rent  to  B.  (under  an  indemnity,  which  turned 
out  to  be  unauthorised),  and  was  afterwards 
compelled  by  distress  to  pay  the  amount  over 
to  C. :— Held,  that  the  payment  to  B.  was  a 
voluntary  payment,  with  full  knowledge  of  the 
circumstances,  and  therefore  not  recoverable 
back.    Eiggsy.  Scott,!  0.1^.  Q^, 

To  Animals.]  —  Where  cattle  are  distrained 
as  damage  feasant,  the  owner  cannot,  without 
tendering  amends,  pay  under  protest  an  exces- 
sive sum  demanded  for  damage,  and  recover  the 
amount  as  money  received  to  his  use.  6hdliver 
V.  Cb»ens,  1  C.  B.  788  ;  14  L.  J.,  C.  P.  215  ;  9 
Jur.  666. 

If  a  sufficient  tender  is  made  before  the  dis- 
tress, the  remedy  is  replevin  or  trespass  ;  if  after 
the  distress  (and  before  the  impounding),  detinue. 
lb. 

And  this  action  will  not  lie  to  recover  back 
money  paid  for  the  release  of  cattle  damage 
feasant,  though  the  distress  was  wrongfoL. 
Zindon  v.  Hooper,  Cowp.  414. 

Where  an  animal  distrained  as  damage  feasant 
is  impounded  on  private  premises,  and  not 
in  a  common  pound,  a  subsequent  tender  of 
sufficient  compensation  for  the  damage  actually 
done  is  good ;  and  if  the  distrainor,  by  demanding 
an  excessive  sum  for  the  damage  as  the  con- 
dition of  his  release  of  the  animal,  obtains 
payment  of  such  sum  from  the  owner,  such 
payment  is  not  voluntary,  and  the  sum  paid 
may  be  recovered  in  an  action  for  money  had 
and  received.      Green  v.  Duckett,  52  L.  J.,  Q.  B. 


435 ;  11  Q.  B.  D.  275 :  48  L.  T.  677  j  31  W.  li. 

607  ;  47  J.  P.  487. 

10.  For  Money  paid  on  Claim  of  Lien  oa 

Pbessube. 

Money  paid,  as  the  only  means  of  recovering 
possession  of  property  to  which  a  party  is 
entitled,  constitutes  a  compulsory  pa3rment,  an<l 
may  be  recovered  back.  Shaw  y.  Woodcocky  9 
D.  k,  R.  889  ;  7  B.  &  0.  73  ;  5  L.  J.  (o.B.)  K.  B. 
294  ;  31  R.  R.  158. 

An  action  will  lie  to  recover  back  money  paid 
to  release  goods  wrongfully  detained  on  a  claim 
of  lien.  Ajthmole  v.  Wainvoright,  2  G.  &  D.  217; 
2  Q.  B.  837 ;  11  L.  J.,  Q.  B.  79 ;  6  Jur.  729. 

Goods  had  been  delivered  to  a  carrier  to  be 
carried,  without  any  bargain  as  to  the  price ;  the 
carrier  refused  to  give  them  up  at  the  end  of 
the  journey  without  payment  of  a  certain  sum 
for  the  carriage,  which  the  plaintiff  paid  under 
protest ;  the  plaintiff  then  brought  an  action  for 
money  had  and  received,  and  delivered  a  bill  of 
particulars,  stating  that  the  action  was  brought 
to  recover  the  whole  of  the  sum  or  such  part 
as  was  an  overcharge ;  the  jury  found  that  a 
smaller  sum  than  thiat  demanded  and  paid  was 
due : — ^Held,  that  a  tender  of  the  smaller  sum 
was  not  necessary  to  enable  the  plaintiff  to 
maintain  the  action.    It, 

A  lease  was  about  to  be  granted  to  the  plain- 
tiff, to  which  it  was  necessary  that  G.  sboiud  be 
a  concurring  party.  The  attorney  of  the  pro- 
posed lessors  applied  to  him  for  that  purpose, 
and  the  defendant,  as  C.'s  attorney,  answered 
the  application,  requiring  certain  documents  to 
be  furnished ;  for  which  business  the  defendant 
had  a  claim  on  G.  It  was  ultimately  agreed 
that  G.  should  concur  in  the  lease,  on  the  terms, 
as  the  defendant  contended,  that  all  the  past 
costs,  as  well  as  those  to  be  occasioned  by  his 
joining  in  the  lease,  should  be  paid  by  the 
lessors ;  as  the  plaintiff  contended  tnat  the  latter 
costs  only  should  be  paid.  The  lease,  having 
been  engrossed  and  executed  by  the  lessors,  was 
sent  to  the  defendant  to  procure  G.'s  execution ; 
the  defendant  sent  an  account  of  his  costs 
against  G.  to  the  attorney  of  the  lessors,  who 
complained  of  the  amount,  on  which  the  defen- 
dant said  that  G.  should  not  execute  unless  that 
amount  was  paid.  The  attorney  of  the  lessors, 
after  tendering  a  smaller  sum  to  the  defendant, 
paid  him  the  larger  sum  under  protest,  for  the 
plaintiff,  to  obtain  possession  of  the  lease: — 
Held,  that  an  action  to  recover  the  overplus 
was  rightly  brought  by  the  plaintiff  against  the 
defendant,  although  the  latter  merely  acted  as 
G.'s  attorney,  and  that  such  action  was  main- 
tainable.   Smith  V.  Sleap,  12  M.  &  W.  585. 

The  plaintiff  and  defendant,  on  the  21st  of 
August,  1856,  contracted  through  brokers  on  the 
Stock  Exchange  for  the  sale  by  the  defendant  to 
the  plaintiff  of  ten  shares  in  the  Royal  British 
Bank,  the  deed  of  settlement  of  which  required 
seven  days'  notice  of  any  intended  transfer,  as 
well  as  consent  thereto  on  the  part  of  the 
directors.  No  such  notice  was  g^ven  in  the 
present  instance,  but  it  had  never  been  the 
practice  of  the  bank  to  require  it  in  the  case 
of  sales  through  the  Stock  Exchange,  and  no 
consent  was  obtained  unless  that  was  to  be 
inferred  from  the  transfer  clerk  at  the  bank 
giving  a  blank  form  of  transfer  to  the  defen- 
dant's broker,  to  be  filled  up  by  him.  The 
defendant  executed  the  transfer  on  the  2nd  of 
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September,  wad  on  the  3rd  the  bank  stopped 
payment.  On  tliat  daj,  the  stoppa^  being  then 
known  to  both  parties,  the  defendant's  broker 
tendered  to  the  plaintiff's  broker  the  transfer  so 
•execnted,  aJ though  nnstamperl,  bat  he  refused  to 
acoefit  it,  or  to  pay  the  money,  and  on  the  same 
day  the  plaintiff  desired  him  not  to  pay  it  nnder 
any  circamstanoes.  On  the  foUo^ng  day,  in 
consequence  of  a  decision  of  a  committee  of 
the  Stock  Ezchan);e,  to  whom  the  matter  was 
referred,  the  plaintiff's  broker  paid  the  amount 
to  the  defendant's  broker,  and  the  plaintiff  being 
then  threatened  by  his  broker  with  legal  pro- 
ceedings, reimbursed  him : — Held,  that  the  plain- 
tiff was  not  entitled  to  recover  from  the  defendant 
as  for  roongr  received  to  his  use.  Remfry  t. 
BvUer,  EI.  Bl.  &  EL  887 ;  6  Jar.  (KA)  1298,  n. ; 
6  W.  B.  782— Ex.  Ch. 

A.  mortgaged,  with  a  proriso  for  repayment 
and  a  covenant  for  conveyance  at  the  costs  and 
charges  of  the  mortgagor.  Upon  notice  to  repay 
the  sum  borrowed,  the  mortgagor's  solicitor  sent 
the  solicitors  for  the  mortgagee  a  draft  reconvey- 
ance, which  was  approvS  by  them ;  but  they 
refused  to  redeliver  up  the  title  deeds  unless 
their  bill  of  costs  was  paid.  One  of  the  chaiges 
in  the  bill  was  In  respect  of  the  reconveyance ; 
the  others  arose  exclusively  from  the  relation  of 
the  mortgagee  and  the  defendants,  as  client  and 
solicitor.  In  an  action  by  A.  to  recover  the 
money  so  paid : — Held,  that  the  mortgagor  might 
maintain  this  action  against  the  defendants  for 
money  extorted  under  duress  of  his  goods,  and 
paid  by  him  under  protest  to  the  defcnduits  for 
their  own  benefit.  WakefiAA  v.  Ncwbon^  6  Q.  B. 
276  ;  18  L.  J.,  Q.  B.  258  ;  8  Jar.  736. 

The  attorney  for  a  mortgagee,  who  had  adver- 
tised a  sale  oi!  the  mortgaged  property,  under  a 
power  reserved  to  him  for  nonpayment  of  interest, 
having  extorted  from  the  administratrix  of  the 
mortgagor  money  exceeding  the  sum  duo  for 
niincipnl,  interest  and  costs,  under  a  threat  that 
nc  would  proceed  with  the  sale  unless  his  demand 
were  complied  with  : — Held,  that  the  administra- 
trix might  recover  it  as  money  had  and  received. 
Clowy.  Phippi.l  Man.  &  0. 686;  8  Scott  (N.B.)  381. 

Deeds  of  the  plaintiff  were  placed  by  A.  in  the 
hands  of  the  defendant,  her  attorney,  and  upon 
application  A.  declined  to  give  any  information 
about  thorn  unless  upon  payment  of  a  sum  of 
money  which  she  claimed  to  be  due  to  her  from 
the  person  who  had  devised  to  the  plaintiff's 
wife  the  property  to  which  the  deeds  related, 
and  ultimately  referred  the  plaintiff  to  the 
defendant.  He  also  refused  to  give  them  up  : 
and  the  plaintiff,  in  order  to  obtain  them,  paid 
the  amount  claimed,  saying  at  the  same  time  to 
the  defendant,  "  You  shall  hear  of  this  again  "  : 
—Held,  that  this  was  not  a  voluntary  payment, 
and  that  the  amount  was  recoverable  as  money 
had  and  received.  Oate^  v.  ffudsonj  6  Ex.  346  ; 
20  L.  J.,  Ex.  284. 

A  testator  gave  to  A.  "all  my  interest  and 
claim  on  household  property  in  W.,  on  which  I 
have  a  mortgage  of  1,600/."  At  the  time  of  his 
death,  debts  were  due  in  respect  of  repairs  done 
in  his  lifetime  to  the  mortgaged  premises  ;  these 
were  paid  by  the  executrix : — Held,  that  she  was 
not  entitled  to  be  reimbursed  by  A.  the  sums 
eo  paid.  The  executrix  having  compelled  A.  to 
pay  her  the  interest,  and  the  debts  above  men- 
tioned, before  she  would  give  up  the  title  deeds 
of  the  mortgaged  premises  to  him : — Held,  that 
(assuming  the  executrix  to  have  assented  to  the 
bequest)  A.  was  entitled  to  recover  back  the 


amount.     Oihbon  v.  Oibban,  13  C.  B.  205 ;  2i' 
L.  J.,  C.  P.  131 ;  17  Jnr.  416. 

A  mortgagee  having  agreed  to  assign  his  secu- 
rity on  payment  of  principal,  interest,  and  costs, 
made  a  claim  for  costs  to  which  he  was  not 
entitled.  The  assignee,  on  the  mortgagee  refusing 
to  execute  the  assignment  on  any  other  terms, 
by  the  direction  of  the  mortgagor  paid  the  som 
claimed  under  protest: — Hdd,  that  the  mort- 
gagor mi^t  recover  the  excess,  not  as  money 
paid  under  doreas  in  the  strict  legal  sense  of  the 
term,  but  as  a  payment  made  involuntarily  under 
undue  pressure.  Fraser  v.  Pendlehurv,  31  L.  J., 
C.  P.  1 ;  10  W.  B.  104. 

11.  Oyebchaboeb  bt  Eailway  Companiss. 

Where  a  railway  company  exacted  from  a 
carrier  more  than  they  charged  to  other  carriers, 
for  the  conveyance  of  gocds  for  him  on  their 
line,  in  breach  of  their  acts  of  parliament: — 
Held,  that  the  sums  thus  obtained,  being  pay- 
ments not  made  voluntarily,  but  in  order  to 
induce  the  company  to  do  that  which  they  were 
bound  to  do  without  requiring  such  payment^, 
were  recoverable  back  as  money  had  and  received. 
Parker  v.  O.  W,  Ry.,  7  Man.  &  G.  253 ;  7  Scott 
(N.B.)  836;  13  L.  J.,  C.  P.  105;  8  Jur.  194. 
S.  P.,  BaxendaU  v.  Eattem  Qnintiei  By.,  4  C.  B. 
(N.8.)  63  ;  27  L.  J.,  C.  P.  137.  Ashm4ile  v.  Wain- 
wriff/U,  2  Q.  B.  837;  2  G.  &  D.  217;  11  L.  J., 
Q.  B.  79  :  6  Jur.  729.  Piddingt&n  v.  S.  E.  By., 
5  C.  B.  (N.B.)  111 ;  27  L.  J.,  0.  P.  295 ;  4  Jur. 
(N.8.)  953. 

The  Bristol  and  Exeter  Railway  and  Great 
Western  Railway  are  continuous  lines,  but  arc 
worked  by  independent  companies,  and  by  their 
acts  of  parliament  are  bound  to  charge  all  persons 
under  the  same  circumstances  for  the  carriage  of 
goods,  dec.  By  the  scale  bills  issued  by  each  of 
the  companies,  certain  sums  were  specified  as  the 
charges  for  the  carriage  of  goods,  where  the  goods 
were  to  be  collected  and  delivered  by  the  com- 
panies, and  a  smaller  sum  was  specified  as  charge- 
able where  the  goods  were  to  be  collected  and 
delivered  by  the  parties  themselves.  A  carrier 
sent  certain  goods,  which  he  had  undertaken  to 
collect  and  deliver  on  his  own  account,  by  the 
Bristol  and  Exeter  Railway  Company,  to  be 
carried  upon  both  lines  of  railway;  but  he 
objected  to  the  charges  as  being  excessive,  and 
paid  the  whole  amount  claimed  under  protest : — 
Held,  first,  that  he  was  entitled  to  recover  back 
the  amount  so  paid  in  excess  of  what  was  a  fair 
and  reasonable  charge,  although  he  had  not  made 
any  tender  of  any  specific  sum  as  a  fair  and 
reasonable  charge.  Parker  v.  Bristol  and  Exeter 
By.,  6  Ex.  702  ;  6  Railw.  Cas.  776. 

Held,  secondly,  that  the  whole  sum  so  paid 
in  excess  was  recoverable  from  the  Bristol  and 
Exeter  Railway  Company,  although  they  had 
received  a  portion  of  it  as  agents  only  of  the 
Great  Western  Railway  Company.    lb. 

Money  paid  in  excess,  in  disi'egard  of  the 
equ^ity  clauses  of  railway  acts,  can  be  recovered 
back  in  an  action  for  money  had  and  received. 
ff.  W.  By,  V.  Suttony  38  L.  J.,  Ex.  177 ;  L.  B.  4 
H.  L.  226  ;  22  L.  T.  43 ;  18  W.  R.  92. 

The  Great  Western  Railway  Company,  before 
the  7  &  8  Vict.  c.  iii.  came  into  opneration,  was 
obliged  by  the  2  A:  3  Vict.  c.  xxvii.  s.  24,  to  charge 
for  carriage  to  all  persons  equally;  but  they 
charged  a  carrier  differently  from,  and  more 
than,  the  public: — Held,  that  the  overcharge 
was  recoverable  as  money  received  to  the  carrier's 
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use.    Edwards  v.  O,  W.  Ry.,  11  C.  B.  588 ;  21 
Lt%  J*,  C  X  •  72. 

Qnseie,  whether  money  overpaid  in  case  of  an 
overcharge  by  a  railway  company  can  be  recovered 
back  as  money  received  to  the  nse  of  the  party 

Saying.     Flnnie  v.  Glasgow    ^  S,  W.   Ay.y  2 
lacq.  H.  L.  177. 


12.  Ok  Payment  of  Illeqal  Fees. 

The  payment  of  illegal  fees  cannot  generally 
be  considered  as  voluntary,  so  as  to  preclude  a 
plaintiff  from  recovering  tbem  back  in  an  action 
for  money  had  and  received.  Morgan  v.  Palmer ^ 
4  D.&R.283;  2B.&C.729;  2  L.  J.  (O.S.)  K.  B. 
145 ;  26  B.  R.  537.  S.  P.,  Dew  v.  Panons,  2 
B.  &  Aid.  562  ;  1  Chit.  295  ;  21  B.  B.  404. 

The  plaintiff  applied  to  the  defendant,  a  parish 
clerk,  for  liberty  to  search  the  register  book  of 
burials  and  baptisms.  He  told  the  defendant 
that  he  did  not  want  certificates,  but  only  to 
make  extracts.  The  defendant  said  the  charge 
would  be  the  same  whether  he  made  extracts  or 
had  certificates.  The  plaintiff  searched  through 
four  years,  and  made  twenty-five  extracts,  for 
which  the  defendant  charged  him  Ss.  6d.  each, 
and  he  accordingly  paid  the  defendant  U,  7$.  6d. : 
— Held,  that  the  charge  for  extracts  was  illegal, 
since  6  &  7  Will.  4,  c  86,  s.  35,  only  authorised  a 
charge  for  a  search,  and  for  a  certified  copy  ;  and 
that  the  payment  was  not  voluntary,  so  as  to 
preclude  the  plaintiff  from  recovering  back  the 
excess ;  and  that  the  defendant  was  the  proper 
person  to  be  sued.  Steele  v.  IKiZZtam^,8  Ex.  625 ; 
22  L.  J.,  Ex.  225  ;  17  Jur.  464. 

When  money  is  paid  under  an  illegal  demand, 
colore  officii,  the  payment  can  never  be  volun- 
taiy.    lb. 

Upon  the  plaintiffs  claiming,  as  joint  tenants 
of  four  separate  copyhold  tenements,  to  be 
admitted  by  one  admission,  the  steward  refused 
to  admit  unless  four  admittance  fines,  four  sets  of 
steward's  fees,  and  four  stamps  were  paid.  The 
plaintiffs  then  claimed  to  be  admitted  by  two 
separate  admissions  —  one  to  two  tenements 
formerly  Ddabere's,  the  other  to  two  tenements 
formerly  Edwards's — but  insisting  on  the  right  to 
a  single  admission.  In  order  to  avoid  a  forfeiture, 
one  of  the  plaintiffs  was  admitted,  on  behalf  of 
himself  and  his  joint  tenant,  by  four  admissions. 
On  the  bill  of  fees  being  presented,  the .  solicitor 
for  the  plaintiffs  said,  "  I  protest  against  them," 
but  paid  them,  delivering  a  written  protest, 
which  extended  only  to  a  claim  to  be  aamitted 
by  two  admissions:  — Held,  that  the  steward 
having  no  right  to  a  separate  fee  upon  the  admis- 
sion of  each  joint  tenant,  the  plaintiffs  were 
entitled  to  recover  the  excess  as  money  paid  under 
compulsion.  Traherne  v.  Gardner^  5  El.  &  Bl. 
913  ;  25  L.  J.,  Q.  B.  201 ;  2  Jur.  (N.S.)  394. 


13.  Fob  Money  paid  under  Mistake  of 
Facts  ob  of  Law. 

Principles.] — Money  paid  by  one,  with  full 
knowledge,  or  the  means  of  such  knowledge  in 
his  han&,  of  all  the  circumstances,  cannot  be 
recovered  on  account  of  such  payment  having 
been  made  under  an  ignorance  of  the  law. 
Bilbie  v.  Lumley,  2  East,  469  ;  6  B.  B.  479.  S.  P., 
BHehane  v.  Dacree^  5-  Taunt.  143  ;  Dew  v.  Par- 
sons,  2  B.  &  Aid.  562  ;  1  Chit.  295  ;  21  B.  B.  404. 

But  money  paid  by  a  person  under  a  f  orgetf  ul- 
ness  of  facts  which  were  within  his  knowledge, 


may    be   recovered.      Liieas  y.    Worswich,    1 
M.  &  Bob.  293. 

So,  money  paid  under  a  mistake  of  facts,  there 
being  no  laches  on  the  part  of  the  payer  in  not 
availing  himself  of  the  means  within  his  power 
of  knowing  those  facts,  may  be  recovered. 
MUnes  v.  Duncan,  6  B.  &  C.  671  ;  9  D.  A:  B.  731 ; 
6  L.  J.  (0.S.)  K.  B.  239  ;  30  B.  B.  498. 

Money  paid  by  mistake  cannot  be  recovered 
back,  if  the  party  paying  had  the  means  of 
knowing  all  the  facts,  and  no  fraud  has  been 
practised  upon  him.  Davis  y.  Waison^  2  N.  &  M. 
109  ;  2  L.  J.,  K.  B.  175. 

Money  paid  under  a  bon&  fide  f  orgetf  ulness  of 
facts,  which  disentitled  the  party  to  receive  it, 
may  be  recovered.  Kelly  v.  Solaris  9  M.  &  W. 
54  ;  11  L.  J.,  Ex.  10  ;  6  Jur.  107. 

It  is  not  sufficient  to  preclude  a  party  from 
recovering  money  paid  by  him  under  a  mistake 
of  fact,  that  he  had  the  means  of  knowledge  of 
the  fact;  unless  he  paid  it  intentionally,  not 
choosing  to  investigate  the  fact.    Ih, 

In  such  cases,  it  is  a  question  for  the  jury  to 
say  whether  the  money  was  paid  in  bonA  fide 
ignorance  or  f orgetf  ulness,  or  whether  with  a 
previous  determination  not  to  inquire  into  the 
facts,  and  to  pay  it  under  any  circumstances. 
Ih. 

Money  paid  under  a  mistake  of  law  is  not 
recoverable.    Ih. 

When  a  party  pays  money  under  a  mistake  of 
fact,  he  is  entitled  to  recover  it  back,  although 
he  may  at  the  time  of  the  payment  have  had 
means  of  knowledge  of  which  he  has  neglected 
to  avail  himself.  Townsend  v.  Crowdy,  8  C.  B. 
(N.8.)  477 ;  29  L.  J.,  C.  P.  300  ;  7  Jur.  (N.S.)  71  ; 
2  L.  T.  537. 

If  execution  is  by  mistake  issued  for  a  larger 
sum  than  is  really  due,  the  party  aggrieved  should 
apply  to  the  court.  Money  had  and  received  does 
not  lie.    Moldway  v.  Bay,  1  N.  B.  273. 

By  Xistake.l — When  money  has  been  volun- 
tarily paid  under  a  mistake,  the  remedy  used  to 
be  at  law  and  not  in  equity.  Zamh  v.  Oranfisld, 
43  L.  J.,  Ch.  408. 

The  plaintiff,  by  mistake,  paid  to  the  defen- 
dants, who  were  owners  of  the  tithes  of  a  parish, 
tithe  rent-charge  in  respect  of  lands  not  in  his 
occupation.  The  plaintiff  did  not  discover  the 
mistake  until  the  two  years  limited  by  6  &  7 
Will.  4,  c.  71,  for  the  recovery  of  a  tifiie  rent- 
charge,  had  expired,  and  the  defendants  had  lost 
their  remedy  for  the  arrears  against  the  lands 
actually  chargeable : — Held,  that  there  was  no 
duty  cast  on  the  plaintiff  in  relation  to  the 
defendants  which  xnade  his  delay  in  discovering 
the  mistake  laches  on  his  part ;  and  that  he  was 
entitled  to  recover  back  the  amount  paid  as 
money  paid  under  a  mistake  of  fact.  Durrani 
V.  Ecclesiastical  Commissioners,  50  L.  J.,  Q.  B. 
30  ;  6  Q.  B.  D.  234  ;  44  L.  T.  348  ;  29  W.  B.  443 ; 
45  J.  P.  270. 

A  court  of  equity  will  not  direct  payments 
made  under  a  mistaken  construction  of  doubtful 
clause  in  a  settlement  to  be  refunded  after  many 
years  of  acquiescence  by  all  parties,  and  after 
the  death  of  one  of  the  authors  of  the  settlement, 
especially  where  subsequent  family  arrangements 
have  proceeded  on  the  footing  of  that  construc- 
tion.   Clifton  V.  Cookhum,  3  MyL  &  K.  76. 

Where  money,  which  there  was  no  ground  to 
claim  in  conscience,  is  paid  under  a  mistake,  the 
arty   may  recover   it    back  again.      Bize  v. 

ickasoTij  1  Term  Bep.  285. 
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Money  having  been  paid  by  the  plaintiff,  in 
ignorance  of  the  facts,  he  can  recover  it  back 
iSthough  the  defendant  could  not  in  every  respect 
be  placed  in  statu  quo.  Standith  v.  Boss^  3  Ex. 
527  ;  19  L.  J.,  Ex.  185. 

The  corporation  of  E.  exacted  harbour  dues 
from  the  plaintiff  in  respect  of  exempted  articles. 
The  plaintiff  paid  in  ignorance  of  the  exemption : 
— Held,  that  the  plaintiff  was  entitled  to  recover 
back  the  money  so  paid.  Hooper  v.  Exeter  Cor- 
poration, 66  L.  J.,  Q.  B.  457. 

nimtrations.] — ^A  bill  bearing  several  indorse- 
ments was  dishonoured,  but  was  taken  up  for  the 
honour  of  one  of  the  supposed  indorsers  by  the 
plaintiff,  who  struck  out  the  subsequent  indorse- 
ments. The  plaintiff  having  discovered  that  the 
signatures  of  the  drawer,  the  acceptor,  and  the 
supposed  indorser  to  the  bill  were  forgeries, 
communicated  the  same  to  the  defendant,  and 
demanded  the  money  back ;  notice  of  the  dis- 
honour was  in  time  to  have  been  sent  to  the  prior 
indorsers  by  the  same  day's  post: — ^Held,  that 
<the  erasure  of  the  indorsements  did  not  deprive 
the  defendant  of  his  remedy  against  the  prior 
indorsers,  and  that  the  plaintiff,  having  paid  the 
money  in  mistake,  was  entitled  to  recover  it  from 
the  defendant.  Wilkinson  v.  Johntton^  5  D.  &  B. 
403  ;  3  B.  &  C.  429  ;  3  L.  J.  (O.S.)  K.  B.  68. 

Where  the  captain  of  a  king's  ship  brought 

home  in  her  public  treasure  upon  the  public 

service,  and  tresisure  of  Individuals  for  his  own 

emolument ;  and  received  freight  for  both,  and 

paid  over  one-third  of  it^  according  to  the  usage 

theretofore  established  in  the  navy,  to  the  admiral 

under  whose  command  he  sailed ;  discovering 

that  the  law  did  not  compel  captains  to  pay  to 

admirals  one-third  of  the  freight,  the  captain 

brought  an  action  to  recover  it  from  the  admiral's 

executrix  :«— Held,  that  he  could  not  recover 

back  the  public  freight,  because  he  had  paid  it 

I  with  full  knowledge  of  the  facts,  although  in 

j  ignorance  of  the  Law,  and  because  it  was  not 

(  against  conscience  for  the  executrix  to  retain  it. 

^  Brisbane  v.  Dacree,  5  Taunt.  143  ;  14  B.  B.  718. 

Where  the  agents  for  the  grantor  and  grantee 
of  an  annuity  rendered  an  account  to  the  latter, 
in  which  they  gave  him  credit  for  instalments 
due  from  the  former,  stating  at  the  same  time 
that  the  money  had  not  been  received,  and 
allowed  the  grantee  to  draw  upon  them  for  the 
amount ;  and  the  agents  having,  in  about  twelve 
months  afterwards,  become  bankrupts,  and  neg- 
lected to  apprise  the  grantee  in  the  interval  that 
the  instalments  still  remained  unpaid  by  the 
grantor,  who  had  become  insolvent : — Held,  that 
the  money  so  advanced  to  the  grantee  was  not 
recoverable  back  by  the  assignees  of  the  agents. 
Shaw  V.  Picton,  7  D.  &  B.  201 ;  4  B.  &  C.  715 ; 
4  L.  J.  (o.s.)  K.  B.  29  ;  28  B.  B.  445. 

So,  army  agents,  who  allowed  an  officer  to 
draw  for  what  they,  conceived  were  increased 
allowances  due  to  him  in  the  shape  of  pay  Qmt 
which  allowances  were  not  in  fact  intended  by 
government  to  be  given  to  officers  in  that  situa- 
tion), and  had  sent  in  an  account  admitting  the 
receipt  of  the  full  amount,  were  not  allowed 
after  a  lapse  of  time,  when  they  found  out  the 
mistake,  to  retain  the  surplus  from  the  repre- 
sentatives of  the  officer.  Skyring  v.  Oreenwood^ 
6D.&B.401;  4  B.&C.281;  1  Oar.&P.517;  28 
B.  B.  264. 

The  plaintiff  paid  to  a  dock  company  dock 
dues  estimated  by  the  plaintiff  according  to  an 
.eiToneous  scale  of  measurement  promulgated  by 


the  commissioners  of  customs : — Held,  that  the 
excess  could  not  be  recovered  back.  Mou  v. 
Mersey  Doek  and  Harbour  Board,  26  L.  T.  425  ; 
20  W.  B.  700. 

An  executor,  acting,  as  he  believed,  in  accord- 
ance with  the  true  construction  of  the  testator's 
will,  paid  money  to  the  plaintiff.  Afterwards, 
the  executor  having  died,  his  administrator  was 
advised  by  counsel  that  the  money  had  been 
wrongly  paid  to  the  plaintiff,  and  ought  to  have 
been  paia  to  another  legatee.  An  independent 
opinion  of  counsel  obtained  by  the  plaintiff  took 
the  same  view  as  to  the  construction  of  the  will, 
and,  accordingly,  in  winding  up  the  testator's 
estate,  the  administrator  debit^  the  plaintiff 
with  the  money  which  was  supposed  to  have 
been  wrongly  received  by  her,  and  paid  over 
that  amount  and  the  balance  of  the  same  fund, 
which  had  been  retained  in  the  executor's  hands, 
to  the  other  legatee.  Two  years  later  the  plain- 
tiff filed  a  bill  against  the  administrator  and  the 
other  legatee  for  repayment  of  the  money,  on  the 
ground  that  it  had  been  paid  under  a  mistaken 
construction  of  the  will : — Held,  that  the  suit 
was,  in  fact,  merely  an  action  for  money  had  and 
received,  and  could  not  be  maintained.  Rogers 
V.  Ingham,  3  Ch.  D.  351  ;  35  L.  T.  677  ;  25 
W.  B.  338— C.  A. 

By  an  agreement  between  the  outgoing  tenant 
of  a  farm  and  the  incoming  tenant,  the  amount 
to  be  paid  by  the  latter  to  the  former  was  referred 
to  two  valuers,  who  made  their  valuation.  A 
promissory  note  for  the  amount  of  the  valuation 
(after  deducting  2,0002.  paid  on  account)  was 
given  by  the  plaintiff  to  the  defendant ;  and  the 
plaintiff  entered  into  possession.  On  the  occasion 
of  his  selling  his  interest  in  the  farm  to  a  third 
person,  the  plaintiff  discovered  that  errors  had 
been  made  in  the  former  valuation,  by  including 
items  that  ought  not  by  the  custom  of  the  country 
to  have  been  valued  to  him,  and  items  that  did 
not  exist.  He  nevertheless  paid  the  promissory 
note  at  maturity  without  objection.  Afterwards, 
without  having  given  the  defendant  any  informa- 
tion as  to  the  nature  of  his  complaint  of  the 
valuation,  and  without  having  made  any  demand, 
he  brought  an  action  for  money  had  and  received : 
— Held,  that  the  plaintiff  could  not  recover. 
Freeman  v.  Jeffries,  38  L.  J.,  Ex.  116  ;  L.  B.  4 
Ex.  189  ;  20  L.  T.  533. 

The  plaintiff  was  co-surety  with  E.  in  a  bond 
given  by  B.  to  the  guardians  of  a  union,  con- 
ditioned for  the  due  accounting  to  them  of  moneys 
received  by  him  as  treasurer.  At  the  time  the 
bond  was  entered  into  B.  was  a  member  of  a 
banking  firm,  into  which  the  moneys  of  the  union 
were  afterwards  paid  and  drawn  out  by  the 
guardians  by  cheques  in  their  names.  The  firm 
became  bankrupt,  and  B.  having  ceased  to  be  the 
treasurer,  the  guardians  demanded  of  the  plain- 
tiff, as  such  surety,  the  balance  due  from  B.,  the 
late  treasurer.  The  plaintiff,  in  ignorance  of  the 
facts,  paid  the  money  : — Held,  that  the  sureties 
were  not  liable  on  the  bond,  and  that  the  plain- 
tiff having  paid  the  money  in  ignorance  of  the 
facts,  was  entitled  to  recover  it.  Mills  v.  AJder- 
bury  Union,  3  Ex.  590  ;  18  L.  J.,  Ex.  252. 

When  a  party  to  secure  advances  made  to  him 
assigned  to  his  creditor  his  present  and  also  his 
after-acquired  property,  and,  the  former  being 
insufficient  to  pay  the  debt,  the  creditor  sold  the 
present  and  also  the  after-acquired  property  with 
the  assent  of  the  debtor,  who  probably  thought 
that  the  after-acquired  property  passed  by  assign- 
ment :~>Held,  that  the  proceeds  of  the  after- 
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acqaired  property,  which  had  been  sold  mider  a 
mistake  as  to  the  law  but  without  fraud,  could 
not  be  recovered  back.  Piatt  v.  Bramage^  24 
L.  J,)  £x.  63. 

An  executrix  being  entitled  to  2001.  lent  by 
her  testator  in  his  lifetime,  and  seciu^  to  him 
by  bond  and  an  equitable  mortgage,  applied  to 
C,  the  debtor,  for  payment.  C.  referred  her  to  a 
bank  which  had  purchased  of  him  the  mortgaged 
property  subject  to  the  charges  thereon.  The 
bank  paid  the  200Z.  It  turned  out  that  by  a 
will  prepared  and  attested  by  the  testator,  and 
made  subsequently  to  that  under  which  C.  had 
claimed,  but  which  had  been  suppressed  by  the 
family  of  C,  C.  had  no  title  to  the  property  so 
charged : — ^Held,  that  the  bank  could  not  recover 
back  the  money  as  having  been  paid  under  a 
mistake  of  facts.  Aiken  v.  Short,  1  H.  &  N.  210 ; 
26  L.  J.,  Ex.  321 ;  4  W.  B.  645. 

The  defendant  supplied  the  plaintiff  with 
goods  to  the  amount  of  71 Z. ;  the  pluntiff  autho- 
rised M.  to  pay  the  defendant  that  sum.  M.  paid 
the  defendant  50Z.,  and  applied  the  remaining 
211,  to  his  own  use.  M.  also  owed  t^e  defen- 
dant 24Z. ;  and  the  defendant  drew  on  him  a 
bill  for  452.,  the  amount  of  these  two  sums, 
which  he  accepted,  but  which  was  dishonoured 
when  due,  and  M.  subsequently  became  a  bank- 
rupt. The  defendant  applied  to  the  plaintiff  for 
payment  of  the  amount  of  the  bill,  representing 
that  it  had  been  left  unpaid  on  the  plaintiff's 
account  by  M.,  and  the  plaintiff  on  such  repre- 
sentation paid  the  45Z.,  and  took  possession  of 
the  bilL  In  an  action  to  recover  back  the 
balance  of  24/.,  as  having  been  paid  under  a 
misrepresentation  of  the  facts : — Held,  that  the 
plaintiff  was  not  bound  to  prove  that  before 
action  brought  he  tendered  back  the  bill  to  the 
defendant.    Pope  v.  Wray,  4  M.  A:  W.  451. 

In  1811  L.,  l)eing  possessed  of  premises  under 
leases  which  would  expire  at  Midsummer,  1854, 
granted  to  T.  and  E.  an  annuity  of  2221,  4#.  bd, 
for  three  lives,  to  secure  which  he  granted  to 
each  of  them  an  underlease  of  the  premises  for 
forty-three  years,  if  the  lives,  or  the  survivor  of 
them,  should  so  long  endure.  In  1827  the 
premises  were  assigned  to  the  plaintiff  for  the 
residue  of  the  terms  granted  to  £.,  subject  to  the 
annuities,  and  to  the  underleases  for  securing 
the  same.  In  1825  T.  and  £.  were  let  into 
possession  of  the  premises,  at  the  rent  of  550/., 
payable  to  them  in  equal  moieties.  T.,  the  last 
survivor  of  the  cestuis  que  vie,  died  in  1851,  and 
from  his  death,  down  to  the  expiration  of  the 
leases  granted  to  L.,  E.,  as  their  agent,  applied 
lor  and  received  the  rent  from  the  plaintiff  for 
them  and  the  representative  of  E.,  and  accounted 
for  a  moiety  to  each  of  them,  deducting  payments 
thereout  in  respect  of  ground  rent,  rates,  taxes, 
insurance,  repairs,  and  commission : — Held,  that 
the  plaintiff  was  entitled  to  recover  back  the 
sum  so  paid  by  him  under  the  mistaken  impres- 
sion that  the  right  to  receive  it  still  continued, 
deducting  only  the  sums  paid  by  the  agent  in 
respect  to  groimd  rent,  rates,  and  taxes.  Bather 
V.  Brown^  1  C.  B.  (N.S.)  121 ;  26  L.  J.,  C.  P.  41 ; 
3  Jur.  (N.8.)  18  ;  6  W.  B.  79, 

On  Settlement  of  Aeeounts.]  —  There  being 
mutual  accounts  between  A.  and  B.,  the  latter 
met  C,  A.'s  brother,  to  settle  them.  Two 
accounts  were  brought  by  C.  The  first  con- 
tained various  items  of  money  received  by  B. 
for  A.  B.  settled  and  signed  this  account.  C. 
then  produced  another  account   between   the 


parties  respecting  other  items,  which  B.  dis- 
puted, and  refused  to  settle.  No  evidence  was 
given  of  money  had  and  received  but  the  above  : 
— Held,  that  A.  was  entitled  to  recover  upon  the 
count  for  money  had  and  received.  Zorymer  v. 
Stephens,  1  0.  M.  &  B.  62  ;  4  Tyr.  869  ;  3  L.  J., 
Ex.  812. 

A  sum  of  money  allowed  in  account  by  mistake 
on  a  settlement  between  the  plaintiff  and  the 
defendant,  when  the  defendant  paid  the  balance 
after  deduction  of  that  sum,  cannot  be  recovered, 
the  sum  allowed  never  having  passed  between 
the  parties  otherwise  than  by  such  allowance. 
Zee  V.  Merrett,  8  Q.  B.  820  ;  16  L.  J.,  Q.  B.  289  ; 
10  Jur.  916. 

Against  Agents  on  Payment  oyer  to  Prin- 
eipsl.] — Where  a  defendant  received  from  his 
principal  abroad  a  bar  of  silver,  and  took  it  to 
the  plaintiff,  who  melted  it,  and  sent  a  piece  to 
an  assayer  to  be  assayed  at  the  defendant's 
expense,  and  paid  a  price  for  the  bar  to  the 
defendant,  as  for  the  number  of  ounces  of  silver 
which  by  the  assay  it  was  calculated  to  contain, 
which  number  was  afterwards  discovered  to 
exceed  the  true  number : — Held,  that  the  plain- 
tiff might,  after  having  offered  to  return  the  bar, 
maintain  an  action  against  the  defendant  for  the 

Srice  thus  paid  to  him  under  a  mistake,  although 
e  had  forwarded  his  account  to  his  principal, 
and  in  it  had  placed  the  price  I'eceived  to  the 
credit  of  his  principaL  Cox  v.  Prentice,  3  M.  &  8. 
344  ;  16  B.  B.  288.  And  see  Gomery  v.  Bond, 
3  M.  &  S.  378. 

But  when  money  has  been  paid  to  an  agent 
under  a  mistake  of  fact,  and  the  agent  has  either 
paid  it  over  or  settled  his  account  with  his  prin- 
cipal, and  is  guilty  of  no  fraud  in  the  matter,  he 
is  not  liable  to  rdund  the  money.  Holland  v. 
RueseU,  4  B.  &  S.  4  ;  32  L.  J.,  Q.  B.  297 ;  8  L.  T. 
468 ;  11  W.  B.  757— Ex.  Ch. 

Certain  bales  of  cotton  were  consigned  by 
merchants  at  Madras  to  London  for  the  account 
of  their  correspondents,  the  plaintiffs,  who  were 
merchants  at  Liverpool,  under  bills  of  lading 
having  in  the  margin,  pursuant  to  the  course  of 
business  at  Madras,  a  note  of  the  measurement 
and  the  amount  of  freight.  On  the  ship's  arrival, 
the  plaintiffjs'  brokers  sent  the  cotton  to  a  wharf 
with  a  copy  of  the  biUs  of  lading,  another  copy 
of  the  bills  of  lading  being  forwarded  to  the 
plaintiffs.  According  to  the  ordinary  practice, 
the  wharfinger,  on  receiving  the  cotton,  measured 
it,  and  sent  a  note  of  the  measurement  to  the 
defendants,  who  were  the  ship's  brokers  (one  of 
them  also  being  the  owner).  The  defendants  as 
brokers  made  out  a  freight-note,  adopting  the 
measurement  from  the  wharfinger's  note,  which 
in  consequence  of  the  swelling  of  the  bales  on 
the  voyage  was  considerably  more  than  the 
Madras  measurement  in  the  mai-gin  of  the  bills 
of  lading.  The  freight-note  so  made  out  was 
sent  by  Uie  defendants  to  the  plaintifb'  brokers, 
who,  assuming  it  to  be  correct,  paid  the  amount, 
and  received  credit  for  it  in  their  account  with 
their  principids ;  and  the  defendants  settled  the 
ship's  accounts  upon  the  supposition  that  all  was 
right.  The  plaintiffs,  on  balancing  their  accounts 
with  the  Madras  house  at  the  end  of  the  follow- 
ing year,  discovered  for  the  first  time  that  they 
had  overpaid  the  defendants  to  the  extent  of 
88^.  8«.  3<2.,  and  brought  an  action  to  recover  it 
back  : — Held,  that  the  money  having  been  paid 
under  a  mistake  of  fact,  the  plaintifb  were 
entitled  to  recover  it  back  from  the  owner  of  the 
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shipf  but  not  as  against  the  two  defendants  as 
ship's  brokers,  who  had  settled  acoonnts  with 
the  owner  in  the  bon&  fide  belief  that  the  pay- 
ment had  been  rightly  made.  Shand  v.  Grants 
15  C.  B.  (N.S.)  324  ;  9  L.  T.  890. 

A.  bought  cotton  of  6.,  both  being  cotton- 
brokers  at  Liverpool,  and  each  acting  for  an 
undisclosed  principal.  Weight-lists  of  the  cotton 
were  in  the  usual  course  delivered  to  each  party 
from  the  warehouse-keeper  at  the  dock ;  but 
by  a  mistake  made  by  a  clerk  of  B.  in  adding 
up  the  figures,  the  quantity  appeared  to  be 
100  cwt.  more  than  it  really  was,  and  A.,  in 
ignorance  of  the  mistake,  paid  B.  5092.  16«. 
too  much.  The  mistake  was  not  discovered  by 
either  party  until  several  months  afterwards. 
In  the  meantime,  B.  had  allowed  the  money  so 
received  by  him  to  be  settled  in  account  between 
himself  and  his  principals,  to  whom  he  had 
made  advances ;  and  at  the  close  of  the  trans- 
actions between  them  there  was  a  large  balance 
owing  by  his  principals  to  B. : — Held,  that  A. 
was  entitled  to  recover  back  from  B.  the  sum  so 
overpaid  to  him,  the  case  not  falling  within  the 
rule  by  which  an  agent  is  relieved  from  respon- 
sibility where  he  has  bon&  fide  paid  over  money 
received  by  him  on  account  of  his  principals. 
Kewall  V.  Tomlinson,  L.  U.  6  0.  P.  405;  25 
L.  T.  382. 

14.  Foe  Money  paid  ox  Illegal  Con- 
tracts. 

An  action  will  not  lie  to  recover  back  money 
paid  for  doing  an  illegal  act.  Webb  v.  Buhop^ 
BuU.  N.  P.  132. 

But  where  A.  receives  money  to  the  use  of  B., 
on  an  illegal  agreement  between  B.  and  C,  in  an 
action  by  B.  for  money  received,  he  cannot  be 
allowed  to  set  up  the  illegality  of  the  contract  as 
a  defence.  Tennant  v.  Elliott^  1  Bos.  &  P.  3  ;  4 
R.  R.  765. 

If  a  party  knowingly  engages  with  another  in 
an  illegal  transaction,  the  money  advanced  by 
him  in  such  business  is  not  recoverable :  aliter, 
where  a  party  has  been  ignorantly  drawn  in  by 
the  craf  c  or  imposition  of  such  person.  JDrum- 
wond  V.  Deei/j  1  Esp.  152. 

Money  paid  or  goods  delivered  for  an  illegal 
purpose  may  be  recovered  back  before  that  pur- 
pose is  carried  out,  notwithstanding  that  the 
party  seeking  to  recover  may  be  compelled  to 
allege  that  his  purpose  in  making  such  payment 
or  delivery  was  illegal.  If,  however,  the  illegal 
purpose  has  been  carried  out,  he  cannot  recover 
by  alleging  its  illegality.  Taylor  v.  Bowers^  46 
L.  J.,  Q.  B.  39 ;  1  Q.  B.  D.  291 ;  34  L.  T.  938  ; 
24  W.  R.  499— C.  A. 

Where  money  has  actually  been  paid  upon  an 
immoral  or  illegal  consideration,  fully  executed 
and  carried  out,  it  cannot  be  recovered  by  the 
person  who  paid  it  from  the  person  to  whom  it 
was  paid  ;  but  where  money  has  been  paid  to  a 
person  in  order  to  effect  an  illegal  purpose  with 
it,  the  person  making  the  payment  may  recover 
the  money  back  before  the  purpose  is  effected. 
Wilton  V.  Strugnellj  50  L.  J.,  M.  C.  145 ;  7 
Q.  B.  D.  548  ;  45  L.  T.  218  j  14  Cox,  C.  C.  624 ; 
45  J.  P.  831. 

Where  a  person  is,  upon  conviction  of  a 
criminal  offence,  required  to  find  a  surety  for  his 
good  behaviour,  and  by  agreement  with  his 
surety  deposits  money  with  him,  he  cannot  after- 
wards sue  for  the  amount  as  money  had  and 
received.    The  illegal  object  is  sufficiently  com- 


plete where  the  deposit  has  been  made  and  the 
security  executed,  and  the  principal  cannot^  by 
repudiating  the  transaction  before  the  secarity 
is  forfeited  and  the  money  applied  as  an  indem- 
nity, recover  the  money.  Herman  v.  Jeuchner, 
54  L.  J.,  Q.  B.  340 ;  15  Q.  B.  D.  561  ;  53  L.  T. 
94  ;  33  W.  B.  606  ;  49  J.  P.  502— C.  A. 

The  defendants,  acting  as  solicitors  for  a  peti- 
tioning creditor,  and  with  his  authority,  entered 
into  an  agreement  with  the  plaintiff  that  in 
consideration  of  a  payment  to  them  of  40Z.  by 
him  they  waived  their  claim  for  costs,  and  under- 
took not  to  appear  at  the  bankrupt's  public 
examination  and  not  to  oppose  his  order  of  dis- 
charge. The  money  was  paid  to  the  defendants, 
and  they  did  not  appear  at  the  public  examina- 
tion of  the  bankrupt.  Before  any  application  bj 
the  bankrupt  for  an  order  of  dischai^,  the 
plaintiff  demanded  the  return  of  the  money  paid, 
out  the  defendants  refused  to  return  it : — ^Held, 
that  the  plaintiff  was  not  entitled  to  recover  the 
money  back,  because  the  contract  was  an  illegal 
contract,  and,  where  there  has  been  a  partial 
carrying  into  effect  of  an  illegal  purpose  in  a 
substantial  manner,  and  something  still  remains 
to  be  performed,  it  is  impossible  for  money  paid 
under  that  illegal  contract  to  be  recovered  back. 
Kearley  v.  ThofMon,  59  L.  J.,  Q.  B.  288 ;  24 
Q.  B.  b.  742 ;  63  L.  T.  150 ;  38  W.  R.  614 ;  64 
J.  P.  804— C.  A. 

If  A.  receives  money  of  B.,  to  the  use  of  C^  it 
may  be  recovered  by  C,  though  the  considera- 
tion on  which  B.  paid  it  was  illegaL  Farmer  v. 
Rvseel,  1  Bos.  &  P.  296. 

The  plainti£b,  a  Frenchman  and  a  Swiss, 
carrying  on  trade  at  Lisbon  under  the  name  of 
the  defendant,  a  Portuguese,  shipped  a  cargo 
thence  for  a  port  of  France,  which  cargo  being 
captured  by  a  British  cruiser,  and  libelled  for 
condemnation  in  the  court  of  admiralty,  as 
French  and  enemy's  property,  was  ordered  to  be 
restored  to  the  defendant  on  his  putting  in  and 
establishing,  with  the  plaintiffs  privity  and 
consent,  a  claim  to  it  as  his  own  property : — 
Held,  that  the  plaintiffs  were,  by  thus  colluding 
with  the  defendant  to  withdraw  from  the  ad- 
miralty the  decision  of  the  true  question,  by 
establishing  a  false  fact,  estopped  from  main- 
taining an  action  against  the  defendant  for  Uie 
proceeds,  by  showing  the  true  fact,  that  the 
property  was  their  own,  and  that  the  defendant 
was  their  agent.  Be  Metton  v.  Be  MeUo^  12  East^ 
234  ;  2  Camp.  420. 

A  testator  having  borrowed  money  on  a  respon- 
dentia contract  prohibited  by  the  laws  of  this 
country,  his  executors  refunded  the  money  to 
the  lenders  : — Held,  that  the  executors  could  not 
maintain  an  action  to  recover  back  this  money, 
notwithstanding  the  lenders  could  not  have  oom- 

Selled  them  to  pay  it.    Alunt  v.  Stokes,  4  Term 
;ep.  661  ;  2  R.  R.  459. 

But  where  A.,  in  consideration  of  21 OZ.  paid  by 
B.,  gave  a  bond  for  the  payment  of  an  annuity 
to  the  latter  of  103  guineas,  till  the  hop  duties 
should  amount  to  a  certain  sum :  before  this 
event  had  taken  place,  B.  brought  an  action  to 
recover  back  the  210/.  of  A. : — ^Held,  that  the 
action  was  maintainable.  Tappenden  v.  Randall^ 
2  Bos.  &  P.  467  ;  6  R.  R.  662. 

Guardians  of  a  poor  law  union  indicted  the 
plaintiff  for  disobeying  an  order  of  sessions  for 
maintenance  of  a  bastard.  Before  trial,  he 
offered  a  compromise,  and  the  clerk  to  the 
guardians,  on  their  behalf,  agreed  with  him  for  a 
sum  on  account  of  costs  and  maintenance,  whicb 
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he  paid  and  the  indictment  was  dropped.  After- 
wards the  plaintiff  discoyered  that  the  order  of 
sessions  was  defective  and  void,  and  he  brooght 
an  action  against  the  clerk  for  money  had  and 
receiyed: — ^Held,  that  if  the  compromise  was 
illegal,  the  plaintiff  being  in  pari  delicto  with 
the  other  parties  offending,  could  not  sne  them 
for  the  mon^  he  had  paid.  6hodaU  t.  Lowndes, 
^  Q.  B.  464 ;  9  Jnr.  177. 

'     Where  the  captain  of  a  king^s  ship  brought 

home  in  her  public  treasure  upon  the  public 

seryice,  and  treasure  of  indiyidmils  for  his  own 

emolument ;  and  received  freight  for  both,  and 

paid  over  one-third  of  it,  according  to  th6  usage 

■    (^  heretofore  established   in  the   navy,  to   l£e 

[  *   admiral  under  whose  command  he  sidled.    He 

^^[        iifterwards    discovered   that   the  law  did  not 

^^^^  compel  captains  to  pay  to  admirals  one-third  of 

the  freight,  and  brought  an  action  to  recover  it 

from  the  admiral*s  executrix : — ^Held,  that  he 

could  not  recover  back  the  private  freight  because 

,  the  whole  of  that  transaction  was  iU^paL  ^m- 
Ifane  v.  Daores,  5  Taunt.  143  ;  14  B.  B.  718. 

^  A  person  who  has  authorised  the  application 
of  his  money  to  an  illegal  purpose  can  recover  it 
before  it  has  been  paid  over  for  or  applied  to 
such  purpose.  B&ne  v.  JSkless,  5  H.  &  1^.  925 ; 
29  L.  J.,  Ex.  438. 

B.,  being  an  owner  of  a  ship  or  a  vessel,  in 
order  to  effect  a  sale  of  it  to  the  Turkish  Govern- 
ment, authorised  B.,  his  agent,  to  bribe  the 
ofAciali  of  that  government.  B.  accordingly 
sold  the  ship  for  6,5002. ;  6,0002.  to  be  paid  to 
B.  and  6002.  to  the  officials,  and  received  the 
whole  sum  of  6,6002.  from  the  government.  It 
appeared  that  the  whole  transaction  was  a  fraud 
on  tiie  government.  B.  paid  over  to  the  officials 
3002.,  but  did  not  pay  over  the  remaining  2002. : 
—Held,  that  B.  was  entitled  to  recover  the  2002. 
from  B.    Ih. 

To  an  action  for  money  had  and  received  the 
defendant  pleaded,  that  a  race  was  about  to  be 
run,  and  that  an  illegal  game  called  a  lottery 
was  set  up  by  the  defendant  for  subscribers  of 
12.  each ;  to  be  paid  to  him  under  regulations, 
in  substance,  that  the  subscriber  whose  name 
should  be  drawn  out  of  a  box  next  after  the 
name  of  the  horse,  drawn  from  another  box, 
which  horse  should  be  placed  first  in  the  race, 
should  be  entitled  to  receive  from  the  defendant 
1002.  The  plea  alleged  that  the  subscriptions 
were  paid  by  the  plaintiff  and  others  to  the 
defendant,  and  that  the  plaintiff,  under  the 
regulations,  was  entitled  to  the  1002.: — ^Held, 
that  the  plea  disclosing  a  transaction  within  the 
prohibition  of  10  k  11  Will.  8,  c.  17,  and  42  Geo. 
3,  c.  119,  was  good  in  form,  as  setting  up  illegality 
of  consideration  by  statute,  and  did  not  amount 
to  the  general  issue.  Allport  v.  Kvtt^  1  C.  B. 
974  ;  3  D.  &  L.  233  ;  14  L.  J.,  C.  P.  272  ;  9  Jur. 
900.  8.  P.,  GaUy  v.  Field,  9  Q.  B.  431  ;  15 
L.  J.,  Q.  B.  408  ;  10  Jur.  980. 


15. 


Whek  Paid  or  Beoeited  uitdeb  a 
Deed. 


An  action  will  not  lie  to  recover  back  a  sum 
of  money  paid  as  a  deposit  on  the  purchase  of 
an  estate,  when  the  instrument  under  which  the 
deposit  was  made  was  under  seal.  English  y. 
Blwudell,  8  Car.  &  P.  332. 

The  defendant  being  indebted  to  the  plaintiff 
in  1502.,  and  beiog  employed  by  T.  to  perform 
works,  for  which  ho  was  receiving  a  percentage, 
wrote  an  order  to  T.  to  pay  the  plaintiff  1502. 

VOL.   IX. 


out  of  the  first  moneys  due  to  the  defendant. 
Afterwards,  being  indebted  to  B.  in  9972.,  he 
executed  a  deed,  reciting  the  above  acts,  assign- 
ing to  B.  such  sums  as  then  were  or  should 
bcMsome  due  t6  him  the  defendant,  from  T.,  in 
trust — ^first,  to  pay  the  plaintiff ;  and,  secondly, 
to  pay  the  9972.  The  defendant  afterwards 
received  1502.  from  T.,  and  the  plaintiff  sued 
him  for  money  had  and  received : — Held,  that 
the  action  lay  for  the  1502.,  though  no  proof  was 
given  of  T.'s  assent  to  the  order  ;  ana  though, 
at  the  time  of  making  the  deed,  there  was  not 
1502.  due  from  T.  Pooley  v.  €hodm7u  4  A.  &  E. 
94  ;  5  N.  &  M.  466  ;  1  H.  &  W.  567. 

In  an  action  for  money  had  and  received,  if 
the  defendant  shews  a  deed  of  assignment  of  the 
money  to  himself,  and  a  receipt  for  the  con- 
sideration-money indorsed,  it  is  a  good  discharge, 
though  there  is  pregnant  evidence  of  snspicton 
that  the  consideration  is  fidsely  recited,  and 
that  the  money  never  was  paid.  Roumtree^, 
Jacob,  2  Taunt.  141. 

The  relief  on  the  ground  of  imposition  is  in 
equity.    Ih, 

If  A.  agrees  to  sell  an  estate  to  B.  and  is 
afterwards  disabled  from  doing  so,  B.  may 
recover  back  the  money  deposited  in  an  action 
for  money  had  and  received  although  the  con- 
tract be  under  seal.  Cfreville  v.  J)a  Costa, 
Peake's  Add.  Gas.  113. 

16.  Fob  Monet  Paid  on  Failubb  of 
gonsidebation. 

A.,  a  loan  contractor,  delivered  to  B.  certain 
scrip  receipts,  stating  that  B.  had  paid  him  102. 
per  cent,  deposit  in  respect  of  a  certain  quantity 
of  Neapolitan  stock,  and  that  on  payment  of  the 
balance  the  bearer  would  be  entitled  to  certi- 
ficates for  that  amount  of  stock.  B.  transferred 
the  receipts  to  G.  for  a  valuable  consideration ; 
A.,  by  advertisement,  offered  the  holders  of  the 
receipts,  upon  certain  conditions,  an  extension  of 
time  for  payment  of  the  balance  due  on  them ; 
requiring  also  that  the  receipts  should  be  left  at 
his  ofi^ce  for  the  purpose  of  being  marked,  as 
holden  under  the  new  conditions.  The  receipts 
transferred  by  B.  to  G.  were  by  him  sent  to  A.'s 
office,  whcoL  indorsed  by  A.  with  G.'s  name.  The 
latter  having  failed  to  comply  with  the  new  con- 
ditions, A.  refused  to  deliver  the  certificates  or 
return  the  deposit.  G.  claimed  the  return  of  the 
deposit  as  being  retained  by  A.  without  con- 
sideration : — ^Heid,  that  G.  was  not  entitled  to 
recover  the  same,  because  B.  had  full  considera- 
tion for  the  deposit  in  the  option  which  the 
scrip  receipts  gave  him  to  become  the  proprietor 
of  so  much  st(x:k,  by  payment  of  the  balance  of 
the  price,  on  the  day  named.  Sothsehild  v. 
Hennings,  9  B.  &  G.  470 ;  4  M.  &  By.  349 ;  7 
L.  J.  (0.8.)  K.  B.  230,  overruling  Hennings  v. 
BUhschild,  4  Bing.  316  ;  12  Moore,  559. 

A  contract  was  made  for  new  machinery  for  a 
ship  to  be  paid  for  by  instalments  on  certificates 
of  the  plaintiffs'  surveyor.  Two  instalment^ 
were  paid  when  the  ship  was  lost  at  sea : — Held, 
that  the  plaintiffs  could  not  recover  back  the 
amount  of  the  instalments  in  an  action  for 
money  had  and  received.  Anglo  -  Egyptian 
Natigation  Co.  v.  Jtennie,  44  L.  J.,  G.  P.  130 ; 
L.  B.  10.  C.  P.  271 ;  32  L.  T.  467 ;  23  W.  B.  626. 

A  stockbroker  sold  for  the  defendant  four 
Guatemala  bonds,  and  paid  him  the  amount. 
The  bonds,  after  they  had  been  in  the  hands  of 
the  purchaser  two  days,  were  discovered  not  to 
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be  marketable  ;  wherenpon  the  broker,  withoat 
communicating  with  the  defendant,  took  them 
back,  and  reinwarsed  the  pnrchaBer.  The  defen- 
dant, on  being  applied  to,  wrote  to  say  that  he 
was  only  an  agent  as  to  part  of  the  bonds,  but 
that  if  payment  had  been  made  on  his  part,  he 
wonld  leimbnrse  the  broker.  The  defendeuit 
failed  to  proTO  that  all  the  bonds  were  not  his. 
It  was  proved  that  brokers  on  the  stock  exchange 
do  business  as  principals  in  dealing  in  foreign 
stock : — ^Held,  that  an  action  for  money  had  and 
received  was  maintainable  against  the  defendant. 
TouM  Y.  Chls,  3  Bing.  (N.o.)  724 ;  4  Scott,  489 ; 
3  Hodges,  126  ;  6  L.  J.,  G.  P.  201. 
The  plaintifE  remitted  to  the  defendant  the 

Srioe  of  some  hay  which  he  had  sold  for  the 
Pendant,  before  the  mon^  had  been  paid  by 
the  purchaser,  and  then  sent  the  defendant's 
servant  with  the  hay  to  the  purchaser.  The 
servant  having  been  cheated  of  the  hay  before 
he  arrived  at  the  purchaser's : — Held,  that  the 
defendant  was  liable  to  refund  the  money 
remitted.  Oingell  v.  Olasoock^  8  Bing.  86 ;  1 
M.  &  Scott,  125  ;  1  L.  J.,  C.  P.  41. 

On  the  14th  August  the  defendants,  share 
brokers  at  Liverpool,  bought  for  the  plaintiff,  in 
their  own  names,  thirty  railway  scrip  shares,  to 
be  delivered  on  the  next  account<day,  which  was 
the  29th  August,  at  the  price,  including  their 
commission,  of  148/.  10#.  This  sum  the  plaintiff 
transmitted  to  the  defendants  on  the  26th 
August,  and  requested  them  to  forward  to  him 
the  scrip.  On  the  22nd  August  the  railway 
company  called  in  the  scrip  for  registration,  and 
before  it  was  reissued,  which  was  not  tiU  the 
middle  of  December,  made  a  call  of  bl.  per  share. 
The  plaintiff  was  aware  of  the  circumstances. 
The  ^dl  was  necessarily  paid  by  the  party  selling 
to  the  defendants,  and  he  presented  tlie  shares  to 
them,  with  the  additional  demand  for  the  call. 
The  plaintiff  repudiating  the  transaction,  they 
declined  to  accept,  and  the  shares  were  resold  at 
a  loss  of  226/.,  which  the  defendants  paid  to  the 
original  seller : — ^Held,  that  the  1482.  \Qs,  was 
not  money  received  in  the  first  instance  to  the 
use  of  the  plaintiff ;  and  that  it  had  not  become 
money  had  and  received  to  the  use  of  the  plain- 
tiff, by  a  failure  of  consideration  produced  by 
misconduct  of  the  defendants,  inasmuch  as  it  was 
the  duty  of  the  plaintiff  to  supply  the  f imds  for 
meeting  the  call.  APEwen  v.  Woods^  11  Q.  B.  13  ; 
17  L.  J..  Q.  B.  206  ;  12  Jur.  329. 

The  defendant  having  sold  to  T.,  through  the 
agency  of  the  plaintiffs,  who  wei'e  factoi-s,  some 
bark,  which  he  agreed  should  be  equal  to  the 
sample,  drew  a  bill  on  them  for  the  price  of  the 
bark,  which  they  accepted.  The  bark  not  being 
equal  to  the  sample,  and  being  rejected  by  the 
buyer : — ^Held,  that  the  consideration  of  the  bill 
having  failed,  the  plaintiffs  were  entitled  to 
recover  the  amount  of  it  from  the  defendant. 
Hooper  v.  Tvffnj,  1  Ex.  17;  16  L.  J.,  Ex. 
233. 

The  plaintiff  in  London  ordered  from  the 
defendant,  at  Singapore,  first,  25  tons,  and  then 
150  tons  of  gum,  at  l%g,  per  cwt.  all  charges 
included.  The  d^endant  sent  invoices  and  buls 
of  lading  of  these  two  quantities,  as  shipped  at 
Singapore,  which  invoices  and  biUs  were  handed 
to  the  plaintiffs  in  exchange  for  their  acceptances 
for  tJie  respective  amounts  according  to  the 
invoices,  and  before  the  arrival  of  the  goods  the 
plaintiffs  paid  the  amount  of  their  acceptances. 
When  the  goods  arrived,  they  were  found  to  be 
four-and-a-half  per  cent,    deficient  in    weight, 


part  of  which  deficiency  was  attributable  to 
evi4>oration  during  the  voyage,  and  the  rest  to 
the  fact  that  the  weight  of  the  baskets  and  leaves 
in  which  the  gum  was  packed  was  included  in 
the  invoice  weight.  At  Singapore,  the  gum  in 
question  is  usuidly  purchased  by  gross  weight, 
including  the  baskets  and. leaves;  but  in  the 
London  market  it  is  bought  at  the  net  weight 
deducting  packages: — Held,  that  there  was  a 
failure  of  consideration,  and  that  the  plaintiffs 
were  entitled  to  recover  the  excess  above  thc- 
prioe  of  the  net  weight  of  the  gum  at  18#.  per 
cwt.  from  the  defendant.  Devaux  v.  ConaUy,  8 
0.  B.  640 ;  19  L.  J.,  C.  P.  71. 

The  plaintiff  was  the  holder  of  a  licence  to  use 
a  patented  invention  from  the  patentee.  The 
patentee  intending  to  apply  for  a  prolongation 
of  this  patent,  and  also  for  a  patent  for  a  new 
invention  of  a  similar  description,  the  plaintiff 
agreed  to  give  him  150Z.  for  the  free  use  for  ever 
of  the  former  patent,  as  well  as  for  the  free  use 
for  three  years  of  the  new  patent  whicAi  the 
patentee  was  about  to  take  out.  The  money  was 
paid  to  the  patentee,  but  he  died  almost  imme- 
diately afterwards,  and  in  consequence  of  his 
death  no  application  was  ever  made  for  a  renewal 
of  the  former  patent,  or  the  grant  of  one  for  the 
new  invention.  The  plaintiff  brought  an  action 
against  the  patentee's  executors  to  recover  back 
the  150/.,  on  the  groimd  that  the  consideration 
for  it  had  totally  failed : — Held,  that  he  was 
entitled  to  maintain  the  action,  on  the  ground 
that  on  the  true  construction  of  the  contract 
between  the  parties  he  had  bought  the  right  to 
have  an  application  for  the  patents  made,  not 
merely  the  right  to  have  the  benefit  of  it  if  it 
should  happen  to  be  made,  and  the  consideration 
had,  therefore,  wholly  failed.  Knowlet  ▼.  BotUl^ 
22  L.  T.  70. 

An  English  company,  being  possessed  of  a 
patent  (taken  out  and  valid  in  England,  but  not 
valid  in  Berlin)  for  a  process  of  utilising  sewage, 
agreed  to  sell  to  B.  for  15,000^.  the  sole  and 
exclusive  right  to  use  and  exercise  the  patent 
process  in  Berlin.  B.  was  really  acting  on  behalf 
of  H.,  a  large  shareholder  and  director  in  the 
English  company,  and  his  object  was  to  form  a 
company  for  using  the  process  in  Berlin  and  to 
induce  persons  to  take  shares  in  the  Berlin  com- 
pany, under  the  belief  that  the  company,  having 
bought  the  right  sold  to  B.  by  the  English  com- 
pany, would  &  entitled  to  the  exclusive  use  of 
the  process  in  Berlin.  The  scheme  was  carried 
out  in  the  following  manner : — B.  conveyed  his 
interest  to  L.  for  30,000/.  L.  then  conveyed  his 
interest  so  acquired  for  30,000/.  to  M.,  a  clerk  in 
H.*s  office,  as  trustee  for  the  intended  company  at 
Berlin.  The  30,000/.  was,  in  fact,  naid  to  H.and 
not  to  B.  B.  and  H.  and  L.  all  knew,  bat  the 
English  company  did  not  know,  that  by  the  law 
existing  at  Berlin  no  exclusive  right  to  use  the 
process  there  could  be  obtained.  B.  brought  an 
action  to  recover  the  15,000/.  from  the  English 
company,  on  the  ground  that,  as  there  was  no 
exclusive  right  to  use  the  process  in  Berlin,  tho 
consideration  had  failed  : — Held,  that  no  action 
could  be  maintained,  first,  because  B.  had  in  fact 
obtained  that  for  which  he  had  paid  the  15,000/L, 
namely,  an  ostensible  grant  of  the  exclusive  right 
in  order  to  float  the  Berlin  company ;  and,  secondly, 
because  B.  had  paid  tl^e  money  for  the  purpose  of 
defrauding  the  shareholders  of  the  intended  com- 
pany at  Berlin.  BegHe  v.  Phosphate  Sewage 
Of.,  1  Q.  B.  D.  679  :  35  L.  T.  350  :  25  W.  R.  85— 
C.A.    Affirming,  44  L.  J.,  Q.  B.  233. 


1849 


MONEY  COUNTS— l^'or  Money  Had  and  Received. 


1350 


The  plaintiff  had  employed  P.  as  his  agent  to  1 
purchase  goods,  which  P.  bought  in  his  own  name, 
of  W.  &  Co.,  and  others,  and  invoiced  in  his  own 
name  to  the  plaintiff,  taking  from  him  his  accep- 
tances in  payment.  One  of  these  acceptances, 
rlyfor  goods  which  had  been  purchased  of 
&  Co.,  remained  in  the  hands  of  P.  until  his 
bankruptcy,  when  it  was  taken  possession  of  by 
the  ofiBcial  assignee,  and  the  amount  received  and 
carried  to  the  credit  of  the  estate.  Before  the 
bankruptcy  W.  &  Co.  had  applied  to  the  plaintiff 
for  payment ;  and  after  tne  bankruptcy  and 
after  payment  lof  the  bill  by  the  plaintiff  they 
sued  him  and  he  settled  their  claim  : — Held,  that 
he  was  not  entitled  to  recover  the  amount  of  the 
bill  from  the  official  assignee,  as  even  assuming 
that  he  was  liable  to  W.  &  Co.  for  the  goods 
bought,  of  then),  there  was  only  a  partial  failure 
of  consideration,  and  the  payment  to  them  was 
voluntary,  with  full  knowledge  of  the  facts. 
Jiarher  v.  Pott,  4  H.  &  N.  759  ;  28  L.  J.,  Ex. 
881. 

A.  purchased  from  B.  an  ustamped  bill  of 
exchange,  which  purported  on  the  face  of  it 
to  be  drawn  at  Sierra  Leone.  B.  declined  to 
endorse  it,  but  allowed  A.  to  have  it  to  make 
inquiries  as  to  the  solvency  of  the  parties.  The 
acceptor  became  bankrupt,  and  on  proof  against 
his  estate  being  tenderea,  it  turned  out  that  the 
bill  was  drawn  in  London  and  proof  of  it  was 
rejected  : — Held,  that  A.  was  entitled  to  main- 
tain an  action  for  the  recovery  of  his  purchase- 
money  against  B.,  on  the  ground  that  there 
had  been  a  total  failure  of  consideration.  Qom- 
jMsrtz  V.  BaHlett,  2  El.  &  Bl.  849  ;  2  C.  L.  R. 
395  ;  23  L.  J.,  Q.  B.  65  ;  18  Jur.  266  ;  2  W.  R. 
43. 

A  broker  having  an  order  to  buy  fifty  bales 
of  cotton  execut^  it  by  buying  them  along 
with  250  other  bales  in  a  single  contract  with 
one  vendor  : — ^Held,  that  money  given  to  the 
broker  to  pay  for  the  fifty  bales,  in  the  belief 
that  the  oider  had  been  duly  executed,  might  b« 
recovered  back  as  paid  on  a  total  failure  of  con- 
sideration. Bottock  y.  Jardine,  3  H.  &  C.  700  ; 
34  L.  J.,  Ex.  142  ;  11  Jur.  (K.S,)  586 ;  12  L.  T. 
577  ;  13  W.  R.  970. 

A.  agreed  to  take  a  house  at  a  certain  rent, 
and  to  pay  a  premium  on  the  completion  of  the 
lease.  He  entered  into  possession  and  paid  part 
of  the  premium,  but  refused  to  take  the  lease  on 
the  ground  of  a  difference  as  to  the  terms  of  the 
agreement : — Held,  that  he  could  not  recover  the 
part  of  the  premium  as  there  had  not  been  a 
toted  failure  of  consideration.  Oolton  v.  Dorrell, 
17  W.  R.  672.    See  Wright  v.  NewUm,  2  0.  M. 

6  R.  124. 

A.,  who  resided  in  New  South  Wales,  being 
entitled  to  an  annuity  for  his  life,  assigned  it, 
in  1847,  to  trustees,  to  dispose  of  it  for  his  benefit. 
The  plaintiff  entered  into  a  correspondence  with 
the  trustees  upon  the  subject  of  the. purchase; 
and  the  terms  of  the  purchase  were  not  finally 
determined  upon  and  settled  until  the  28th 
February,  1849.  Upon  the  6th  of  that  month 
the  annuitant  died.  The  purchase-money  was 
paid  by  the  plaintiff  in  ignorance  of  the  &ct,  and 
was  ultimately  received  by  the  executrix  of  the 
<leceased : — Held,  that  as  at  the  time  of  the 
])urchas6  of  the  annuity  it  had  ceased  to  exist, 
the  plaintiff  was  entitled  to  recover  back  the 
whole  of  the  purchase-money  from  the  executrix, 
on  the  ground  that  the  money  had  been  paid 
tvithout  consideration.     Strickland  v.   TurMr, 

7  Ex.  208  ;  22  Ii.  J.,  Ex.  115; 


17.  On  Rescission  op  Spbcial  Contract. 

To  entitle  a  purchaser  to  maintain  an  action 
to  recover  back  a  deposit  paid  on  a  contract  for 
the  sale  of  goods,  there  must  be  either  an  agree- 
ment to  rescind  or  circumstances  upon  which  a 
special  action  for  a  breach  of  the  contract  would 
lie.  FUt  V.  Qusanetf  6  Scott  (N.R.)  902;  4 
Man.  &  G.  898 ;  12  L.  J.,  C.  P.  70  ;  6  Jur.  1126. 

The  plaintiff  contracted  to  buy  of  the  defen- 
dant shares  in  a  company,  the  deed  of  settlement 
of  which  provided  that  the  assent  of  the  directors 
to  a  transfer  should  be  necessary  in  order  to 
complete  the  title  of  the  purchaser.  The  plain- 
tiff's broker  made  out  the  transfers,  and  procured 
the  signature  of  the  defendant  to  them,  and  the 
plaintiff  paid  the  price  contracted  to  be  given 
for  the  slutres.  The  directors,  however,  in  conse- 
quence of  some  dispute  with  the  defendant, 
refused  to  assent : — Held,  first,  that  it  was  the 
duty  of  the  defendant  to  procure  the  assent  of 
the  directors,  and  to  do  all  that  was  necessary  to 
invest  the  plaintiff  with  the  property  in  the 
shares ;  and  that,  on  his  failure  to  do  this,  an 
action  might  be  maintained  against  him  by  the 
plaintiff  .to  recover  the  price  he  had  paid  for  the 
shares;  and,  secondly,  that  the  return  of  the 
transfer  was  collateral  to  the  contract  of  pur- 
chase, and  not  a  condition  precedent  to  the 
right  to  recover  the  purchase-money.  Zeeman 
V.  Lloyd,  7  Q.  B.  27  ;  14  L.  J.,  Q.  B.  165  ;  9  Jur. 
328. 

The  defendant  beihg  employed  by  the  owner 
to  sell  a  farm,  agreed  by  a  written  memorandum 
to  sell  the  farm  to  the  plaintiff  for  2,700f.,  with- 
out naming  the  seller.  The  plaintiff  paid  the 
defendant  100^.  deposit  in  part  of  the  puixshase- 
money,  and  two  days  after  sign^  a  contract  for 
sale  by  S.  (the  owner)  to  himself,  whereby  he 
agreed  to  pay  on  its  execution  100/.  as  a  deposit, 
for  which  S.  undertook  to  pay  interest  tiu  the 
completion  of  the  purchase.  The  contract  was 
afterwards  rescinded  for  want  of  title  in  S. ;  but 
tlio  defendant,  before  he  had  notice  of  the 
rescission,  paid  B.  60/.,  retaining  the  other  50Z. 
under  an  agreement  with  S.  to  give  him  (the 
defendant)  half  of  any  amount  he  might  get 
for  the  farm  above  2,600/.,  but  the  retention  of 
the  60/.  was  without  the  consent  of  S. : — Held, 
that  the  plaintiff  could  not  recover  in  an  action 
against  tne  defendant  for  any  part  of  the  100/. 
Hurley  v.  Baker,  16  M.  &  W.  26 ;  16  L.  J.,  Bx. 
273. 

An  action  for  money  had  and  received  lies 
when  a  payment  has  been  made  on  a  contract 
which  is  put  an  end  to ;  but  if  it  continues  open, 
the  plaintiff  can  only  recover  damages,  and  wen 
he  must  state  the  special  contract  and  the  breach 
of  it.  Totoers  v.  Barrett,  1  Term  Rep.  133. 
S.  P.,  Wetton  V.  Bomneit,  1  Dougl.  23 ;  jbavie  v. 
Street,  1  Car.  &,  P.  18. 

When  some  act  is  to  be  done  by  each  party 
under  a  special  agreement,  and  the  defenduit, 
by  his  n^ect,  prevents  the  plaintiff  from  carry- 
ing the  contract  into  execution,  the  plaintiff  may 
recover  back  any  money  paid  under  it.  CfUee  v. 
Edwards,  7  Term  Rep.  181 ;  4  R.  R.  414. 

On  a  deposit  of  money  by  one  person  with 
another  as  security  upon  his  becoming  bail  for 
the  depositor,  the  money  to  be  returned  when 
the  liability  as  bail  has  ceased :  the  question  for 
the  jvary  is,  whether  the  proceedings  have  in 
effect  terminated,  and  the  rescission  of  an  order 
for  the  institution  of  proceedings,  with  the  fact 
that  none  have  in  fact  been  since  instituted^ 

43—2 
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coupled  with  lapse  of  timei  is  evidence  that  the 
proceedings  have  terminated.  BatMon  y.  Trance^ 
3  F.  &  F.  320. 

The  purchaser  of  a  mare  at  an  auction  was 
induced  to  buy  her  by  the  description  that  she 
had  been  hunted  with  certain  hounds.  The 
conditions  of  sale  provided  that  horses  not 
answering  the  description  must  be  returned 
before  a  specified  time,  otherwise  the  purchaser 
must  keep  them  with  fdl  &ults.  The  purchaser 
paid  the  price,  and  was  casually  told  that  the 
description  was  untrue.  Nevertheless,  he  re- 
moved the.  mare  to  his  own  stables,  and  while 
being  so  removed,  she  ran  away  and  injured 
herself  severely,  without  any  n^ligence  on  the 
purchaser's  part.  The  description  was,  in  fact, 
untrue,  and  on  that  ground  the  purchaser 
returned  her  to  the  seller  within  the  specified 
time  : — Held,  that  since  the  purchaser  had  in 
removing  her  done  no  more  thui  he  was  entitled 
to  do  under  the  contract,  and  since  the  injuries 
were  not  owing  to  any  negligence  on  his  piurt,  he 
had  not  lost  his  right  to  rescind  the  contract, 
and  could  recover  the  price  from  the  seller  as 
money  had  and  received.  Head  v.  TatUrtaU^ 
41  L.  J.,  Ex.  4  ;  L.  B.  7  Ex,  7  ;  25  L.  T.  631 ; 
20W.  R.  115. 

18.  On  Abobtive  ob  ABAJsnxy^m}  Undeb- 

TAKINOa. 

An  allottee  of  shares,  who  has  paid  his  money 
for  shares  in  a  concern  which  never  came  into 
existence,  or  which  is  abandoned,  may  recover 
it  back  as  money  had  and  received  to  his  use, 
unless  shewn  to  have  consented  to  or  acquiesced 
in  the  application  of  the  money.  Athtritel  v. 
Sereombe,  6  BaUw.  Gas.  224 ;  5  Ex.  147 ;  19 
L.  J.,  Ex.  82 — Ex.  Gh.  S.  P.,  Kempton  v.  8au7^ 
der9,  4  Bing.  5  ;  12  Moore,  44  ;  2  Gar.  A:  P.  366  ; 
5  L.  J.  (0.8.)  0.  P.  6. 

An  allottee  of  shares  in  a  mine  worked  on  the 
cost-book  principle  is  entitled  to  recover  back 
deposits  paid  by  him  on  the  shiures,  where  the 
working  of  the  mine  is  abandoned  before  all  the 
shares  mentioned  in  the  prospectuses  are  sub- 
scribed for,  or  the  amount  of  deposits  on  all  the 
shares  paid  up,  the  deposits  not  oeing  proved  to 
have  been  spent  upon  liabilities  incurred  with  the 
plaintiffs  knowledge.  Johnson  v.  Qodett,  18  G.  B. 
728  ;  25  L.  J.,  0.  P.  274  ;  4  W.  B.  655.  Affirmed, 
3  G.  B.  (N.S.)  69 ;  27  L.  J.,  G.  P.  122 ;  4  Jur. 
(N.S.)  50  ;  6  W.  B.  127— Ex.  Gh. 

Where  deposits  were  paid,  according  to  a  rule 
of  the  company,  to  certain  bankers,  and  the 
account  with  them  was  kept  in  the  name  of  five 
directors : — ^Held,  that  oUier  directors  who  had 
interfered  in  the  management  were  liable  along 
with  those  five.    Ih, 

The  defendant,  being  one  of  the  provisional 
directors  of  a  projected  railway  company,  issued 
with  them  circulars,  stating  that,  *'  m  the  event 
of  the  act  not  being  obtained,  the  directors 
undertake  to  return  the  whole  of  the  deposits 
without  deduction."  The  plalntifE  applied  in 
writing  for  shares.  The  directors,  by  the  autho- 
rity of  the  defendant,  answered  in  writing, 
inclosing  the  circular,  stating  that  shares  were 
allotted  to  the  plaintiff,  that  he  must  pay  the 
deposit  by  a  given  day,  and  that,  on  his  doing  so, 
and  presenting  that  letter,  a  receipt  would  be 
given  him,  which  would  be  exchanged  for  scrip 
on  his  executing  the  parliamentMy  contract. 
He  paid  the  deposits,  and  executed  a  deed,  which 
was  a  deed  between  the  shareholders  and  two 


trustees ;  and  in  terms  authorised  the  directors 
to  expend  the  deposits  for  the  purpose  of  obtein- 
ing  an  act.  The  circulars  were  sent  by  the 
defendant  to  induce  the  plaintiff  to  believe  that 
if  the  deposits  were  paid  and  the  deed  execated, 
the  deposits  would  be  returned  by  the  defeodant 
and  the  other  directors  to  the  plaintiff,  in  the 
event  of  failure  to  obtain  the  act ;  and  the  pliun- 
tiff  was  induced  to  pay  the  deposit  on  t^ose  terms. 
No  act  was  obtained : — Held,  tiiat  it  sufficiently 
appeared  that  the  defendant  agreed  to  return  aa 
amount  equivalent  to  the  deposits,  and  that  it 
was  not  any  objection  to  an  action  for  money  had 
and  received,  that  by  the  agreement  the  specifi^c 
money  deposited  might  lawfully  be  spent,  and 
an  equivalent  amount  paid.  LonaesboroMgh 
(Jjord:)  V.  Minoatt,  4  EL  &  BL  1 ;  2  G.  L.  B.  1181  ; 
23  L.  J.,  Q.  B.  38 ;  18  Jur.  1094 ;  2  W.  B.  568. 

19.  Fob  Monet  Paid  on  Failubb  of  Title. 

Bent  paid  by  A.  to  B.,  claiming  as  devisee,  the 
amount  of  which  A.  is  afterwards  compelled  to 

Say  to  the  heir,  may  be  recovered  by  A.  as  m<«ey 
ad  and  received  to  his  use,  B.  setting  up  no  title 
to  the  lands  when  the  action  is  brought,  or  at  the 
triaL  Newiome  v.  Chralubm^  5  M.  &  By.  64 ;  10 
B.  &  G.  234. 

A  defendant  supposing  himself  the  legal  repre- 
sentative of  a  lessee  for  years,  sold  the  term,  and 
delivered  the  lease  to  the  plaintiff,  but  without 
any  assignment  or  formal  conveyance,  saying 
"  th^  premises  were  his,  and  if  anything  happened 
he  would  see  the  then  plaintiff  righted*" : — 
Held,  that  the  plaintiff  might  maintain  an  action 
against  him  for  money  had  and  received,  the 
rightful  administrator  of  the  tenant  for  years 
having  ousted  the  plaintiff  by  ejectment.  Ckip]^ 
V.  Beade,  6  Term  Bep.  606  ;  3  B.  B.  273. 

A  devised  to  B.,  G.,  D.  and  E.,  two  parcels  of 
land  upon  trust,  to  sell  and  divide  the  money 
amongst  his  brothers'  and  sisters'  children :  B., 
G.,  D.  and  E.,  the  last  being  one  of  twenty-four 
persons  entitled  under  the  will  to  a  share  of  the 
money,  were  proceeding  to  sell,  when  it  was 
agreed  by  the  three  first  trustees,  and  the  twenty- 
three  other  persons  entitled  to  the  money,  that 
E.  should  become  purchaser  of  the  two  parcels 
of  land,  paying  30()Z.  for  one  and  700Z.  for  the 
other;  a  conveyance  was  accordingly  prepared 
and  executed  by  B.  and  G.  only,  upon  which  £. 
took  possession  of  the  lands,  and  paid  the  pur- 
chase-money, which  wasdividedamongtheseveral 
persons  entitled  under  the  will ;  E.,  being  after- 
wards evicted  from  the  smaller  parcel,  in  con- 
sequence of  a  defect  in  the  title  derived  under 
the  wUl,  brought  an  action  against  one  of  tlie 
twenty-three  persons  to  recover  the  share  of  the 
300Z.  received  by  him,  at  the  same  time  refusing 
to  give  up  the  parcel  of  land  for  which  700/.  had 
be^  paid : — Held,  that  he  was  entitled  to  recover. 
Johnson  v.  Johnsofi,  8  Bos.  k  P.  162 ;  6  B.  B. 
736. 

An  action  will  lie  to  recover  the  expenses  of 
the  conveyances,  and  interest  of  the  money  pro- 
cured to  purchase  an  annuity,  where  the  grantor 
has  misrepresented  the  charges  affecting  the 
estate  to  be  charged  with  the  annuity.  Richards 
V.  BoTtcn,  1  Esp.  267. 

When  a  person,  bonft  fide,  believing  he  has  a 
title,  seUs  to  another  property  to  which  in  reality 
he  has  no  title,  and  the  conveyance  is  duly  exe- 
cuted, the  purchaser  cannot  afterwards  on  dis* 
covery  of  the  defect  recover  back  the  price  paid 
as  money  had  and  received.    Clare  r,  Zamb^ 
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44  L.  J.,  C.  P.  177  ;  L.  R.  10  C.  P.  334  ;  32  L.  T. 
196  ;  23  W.  B.  389. 

A  lease  for  three  lives,  or  thirty-one  years, 
contained  a  clause  of  foifeitnre  if  any  writ  of 
execution  should  issue  by  virtue  of  which  it 
should  be  liable  to  be  taken  in  execution  or  sold. 
Under  a  fieri  facias  issued  against  the  lessee,  the 
sheriff  sold  and  conveyed  his  interest  under  the 
lease,  "  if  any,*'  to  the  plaintiff,  who,  before  he 
bid  at  the  auction,  knew  it  was  a  freehold  lease, 
and  was  aware  of  the  clause  of  forfeiture  ;  the 
purchaser  having  got  possession,  and  having 
been  eyicte4  • — ^Held,  that  he  could  not  recover 
the  purchase-money  in  an  action  against  the 
sheriff  for  money  had  and  received.  Griffin  v. 
Qiddell,  Ir.  B.  9  G.  L.  488. 

The  defendant  having  bought  a  personal 
chattel  at  a  sheriff's  sale,  the  plaintiff  afterwards 
offered  the  defendant,  and  the  defendant  accepted, 
52.  for  bis  bargain,  and  the  plaintiff  paia  the 
advanced  price  to  the  defendant;  afterwards, 
the  chattel  was  claimed  by  a  third  party  under 
a  superior  title,  and  the  plaintiff  was  prevented 
from  taking  possession  of  it ;  both  parties  knew 
that  the  side  took  place  under  an  execution  : — 
Held,  that  there  was  no  implied  warranty  of 
title  by  the  defendant,  and  that  the  plaintiff 
could  not  recover  back  the  price  paid  by  him,  as 
upon  a  failure  of  consideration.  CTutpman  v. 
Spelltfr,  14  Q.  B.  621 ;  19  L.  J.,  Q.  B.  239 ;  14 
Jur.  652. 

An  agreement  recited  that  the  defendant  had, 
as  he  was  advised,  legally  put  an  end  to  a  lease 
granted  to  A.  of  a  farm  by  entering  thereon  by 
reason  of  the  bankruptcy  of  A.,  pursuant  to  a 
power  in  the  lease,  and  it  was  agreed  that  the 
defendant  should  grant  a  lease  of  the  farm  to  the 
plaintiff  at  a  yearly  rent,  payable  quarterly.  The 
lease  was  to  commence  on  a  day  certain  if  the 
def  endimt  could  legally  make  it,  or  as  soon  as  he 
was  in  a  situation  to  do  so,  the  rent  to  commence 
from  the  commencement  of  the  term,  or  on 
possession  being  given,  which  should  first  happen. 
The  plaintiff  was  to  pay  the  defendant  bOOt.  on 
possession  being  given  to  him,  as  a  bonus  for  the 
tease  to  be  grant^l.  The  plaintiff  was  admitted 
into  possession,  and  occupied  the  farm  for  two 
years,  and  paid  250L  in  respect  of  the  bonus.  The 
defendant  was  unable  to  grant  the  lease,  the 
commission  of  bankruptcy  of  A.  having  been 
superseded.  The  plaintiff  brought  an  action 
against  tJie  defendant  for  not  granting  the  lease : 
— Held,  that  the  recital  in  the  agreement  was 

Erimft  facie  evidence  against  the  defendant  that 
e  had  power  to  grant  the  lease,  but  such  recital 
purporting  to  be  founded  on  the  supposed  bank- 
ruptcy of  A.,  the  evidence  was  answered  by  proof 
that  the  conmiission  against  him  had  been 
superseded,  and  that  the  granting  of  the  lease, 
being  the  consideration  for  the  bonus,  the  plain- 
tiff was  entitled  to  recover  the  2502.  as  money 
paid  on  a  consideration  which  had  failed, 
alUiough  he  had  a  beneficial  occupation  for  two 
years.  Wright  v.  CbUU,  8  C.  B.  150  ;  19  L.  J., 
C.  P.  60. 

20.  FoK  Money  obtained  bt  Fbaud  ob 

Weong. 

U  money  has  been  obtained  by  fraud,  an  action 
for  money  had  and  received  lies  to  recover  it 
back,  to  which  it  is  no  answer  that  the  defendant 
is  really  entitled  to  the  money,  if  his  right  to  it 
depends  upon  a  question  which  is  not  of  coiamon 
law  jurisdiction.  Orookford  v.  WifHter^  1  Camp. 
124. 


So,  if  one  recovers  money  mal&  fide,  by  suit  in 
an  inferior  court,  an  action  for  money  had  and 
received  will  lie  to  make  him  refund.  Moses  v. 
MaepherUn,  2  Burr.  1006  ;  1  W.  Bl.  219. 

If  a  bill  is  filed  to  compel  the  performance  of 
a  contract  and  payment  of  money,  and  the 
defendant  puts  in  no  answer,  and  is  obliged  to 
pay  the  money,  and  he  afterwards  discovers  that 
he  was  deceived  in  the  contract^  he  will  not  be 
barred  from  his  action  by  having  paid  the  money, 
if  he  comes  immediatdy  after  discovering  the 
fraud.  Jendioine  v.  Slade,  2  Esp.  572  ;  5  R.  B.  754. 

Where  a  party,  knowing  a  cheque  to  be  post 
dated,  and  tnat  the  drawers  were  insolvent,  pre- 
sented it  for  payment  to  the  bankers  upon  whom 
it  was  drawn,  who,  without  knowledge  of  these 
facts,  paid  it,  although  they  had  no  funds  of  the 
drawers  in  their  hands  at  the  time,  but  expected 
some  in  a  few  days : — Held,  that  they  were 
entitled  to  recover  it  back.  Martin  v.  Morgan^ 
3  Moore,  635  ;  1  Br.  &  B.  289 ;  Gow,  122 ;  21 
R.  B.  603. 

A.  placed  in  the  plaintiff's  hands  a  fund,  out 
of  which  the  plaintiff  was  directed  to  satisfy 
certain  acceptances.  The  defendant  falsely 
represented  to  the  plaintiff  that  he  held  one  such 
acceptance,  and  thereby  induced  the  plaintiff  to 
pay  him  the  amount  of  the  alleged  acceptance 
out  of  the  fund  : — Held,  that  the  plaintiff  might 
maintain  an  action  for  money  had  and  received 
against  the  defendant.  Holt  v.  Ely^  1  £L  &  BL 
795 ;  17  Jur.  892. 

An  action  will  lie  against  an  infant,  to  recover 
money  which  he  has  embezzled.  Bristow  v. 
Eastman,  1  Esp.  172  ;  Peake,  223  ;  5  B.  B.  728. 

If  a  person  undertakes  to  procure  for  another 
an  appointment,  which  he  knows  at  the  time  he 
is  unable  to  do,  and  receives  in  consideration  a 
sum  of  money  to  be  paid  back  in  three  months 
if  he  failed  in  his  undertaking ;  the  other  person 
may  immediately  commence  an  action  to  recover 
it  back,  without  waiting  till  the  end  of  the 
three  months.    Hogan  v.  8kee,  2  Esp.  522. 

A  sale  of  goods  effected  by  fraud  does  not 
change  the  property  in  them ;  therefore,  where 
the  defendant  fraudulently  induced  the  plaintiff 
to  sell  goods  to  S.,  who  could  not  pay  for  them, 
and  on  a  nominal  re-sale  of  those  goods  by  S.,  in 
which  the  defendant  was  concerned,  obtained 
the  money  paid  on  such  re-sale  : — Held,  that  the 
plaintiff  might  recover  from  the  defendant  the 
value  of  the  goods  unpaid  for  by  S.  in  an  action 
for  money  h^l  and  received.    Abhotts  v.  Barry, 

6  Moore,  98  ;  2  Br.  &  B.  369. 

If  A.  fraudulently  procures  a  bill  of  exchange 
from  B.,  and  afterwards  becomes  bankrupt,  and 
his  assignees  receive  the  money  for  the  bill,  B. 
may  recover  it  from  them.  Harrison  v.  Walker, 
Peake,  111. 

The  plaintiff  was,  by  means  of  a  fraud,  induced 
to  draw  and  pay  away  two  cheques  on  his 
banker.  Six  days  after  the  date  of  the  cheques 
the  defendant,  acting  bonft  fide,  gave  cash  for 
them  to  a  third  person  (who  had  not  given 
value  for  them),  and  presented  the  cheques,  and 
obtained  pavment.  In  an  action  by  the  plaintiff 
to  recover  back  this  money: — ^Held,  that  the 
cheques  could  not  be  treated  as  bills  overdue, 
and  therefore  taken  by  the  defendant  at  his 
peril,  but  that  the  real  question  in  the  cause  was 
whether  the  defendant  acted  bonft  fide  and  with 
due  caution.  JtothsckUd  v.  Comey,  9  B.  &  C.  388  ; 

7  L.  J.  (O.B.)  K.  B.  270.1 

A.  drew  a  bill  on  B.  in  the  country,  making  it 
payable  at  the  house  of  C.  in  London,  without 
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authority  from  C. ;  and  B.  accepted  the  bill  in 
this  form,  without  giving  notice  to  C.  or  pro- 
Tiding  for  the  payment  of  the  bill  at  C/s  house. 

A.  negotiated  tne  bill,  which,  upon  becoming  due, 
was  presented  by  the  holder  to  C,  who  paid  it 
under  a  supposition  that  the  bill  so  presented 
was  another  bill  of  a  different  amount  and  date, 
drawn  by  B.  on  and  accepted  by  himself,  and 
did  not  discover  his  mistake  until  a  fortnight 
afterwards,  when  the  other  bill  was  presented. 

B.  became  bankrupt : — Held,  that  G.  could  not 
recover  against  A.  for  money  had  and  received. 
DavU  V.  Watson,  2  N.  &  M.  709 ;  2  L.  J.,  K.  B.  175. 

The  plaintiff'  agent  abroad  in  fraud  of  his 
principals  drew  bills  and  discounted  them  with 
the  defendant : — Held,  that  the  plaintifb  could 
not  recover  without  some  evidence  of  knowledge 
on  the  part  of  the  defendant  of  a  fraud  com- 
mitted by  the  agent.  Datnes  v.  Willats^  6  L.  J., 
E.  B.  94. 

A.,  acting  for  B.,  a  foreign  principal,  but  in 
his  own  name,  bought  of  C,  in  London,  a  cargo 
of  wheat  on  board  a  vessel  represented  to  be  on 
its  way  &om  Galatz,  payment  to  be  made  in 
cash  on  deliveiy  of  tne  shipping  documents. 
Having  paid  the  price  at  the  request  of  his 
princi]^,  A.  drew  upon  him  for  the  amount,  and 
the  bill  was  duly  paid.  B.  afterwards  came  to 
London,  saw  the  contract,  and  ratified  all  that  A. 
had  done.  It  turned  out  that  the  cargo  had  been 
fraudulently  disposed  of  by  the  captain,  prior  to 
the  date  of  the  contract  of  sale  by  C.  to  A. : — 
Held,  that  6.  could  not  maintain  an  action 
against  A.  to  recover  back  the  money  paid,  upon 
a  failure  of  consideration,  but  that  his  only 
remedy,  whether  in  his  own  name  or  in  that  of 
A.,  was  against  C,  the  seller.  RUbourg  v. 
Bruckner,  3  C.  B.  (N.s.)  812 ;  27  L.  J.,  C.  P.  90  ; 
6  W.  R.  216. 

The  plaintiff  sold  for  the  defendant  a  horse, 
and  received  the  price.  The  purchaser  after- 
wards rescinded  the  contract,  on  the  ground  of 
fraud,  and  was  repaid  the  purchase-money.  In 
an  action  by  the  plaintiff  for  the  keep  of  the 
horse  : — Held,  that  the  defendant  could  not  set 
off  the  price  as  money  received  for  his  use,  it 
having  ceased  to  be  so  when  the  contract  was 
defeated  by  the  purchaser,  although  the  defen- 
dant was  ignorant  of  the  fraud.  Murray  v. 
Man%  2  Ex.  638  ;  17  L.  J.,  Ex.  266  ;  12  Jur.  634. 

The  plaintiff  became  a  purchaser  of  shares  in 
a  mining  company,  which  carried  on  business 
upon  the  cost-book  principle,  and  he  paid  deposits 
upon  the  shares.  The  mine  was  worked, 
dividends  were  declared,  and  he  received 
additional  shares  as  an  equivalent  for  such 
dividends  as  were  due  to  him  afterwards,  and 
while  he  continued  to  hold  the  shares,  the  com- 

Eany  was  registered  as  a  company  with  limited 
ability,  and  was  subsequently  wound  up  under 
an  order  in  chancery.  While  the  proceedings 
for  winding-up  were  going  on,  the  plaintiff 
discovered,  as  he  alleged,  that  he  had  been 
deceived  by  the  fraudulent  representations  of  the 
defendants,  who  were  three  of  the  directors  of 
the  company  and  who  by  fraud  had  induced  him 
to  become  a  shareholder,  and  he  therefore  brought 
an  action  to  recover  back  the  money  which  he 
had  paid  on  account  of  the  shares  which  had 
been  allotted  to  him,  claiming  to  recover  it  as 
money  received  by  the  defendimts  for  his  use  : — 
Held,  that  he  could  not  maintain  the  action. 
Clarke  v.  Dickton,  El.  BL  &  El.  148 ;  27  L.  J., 
Q.  B.  223  ;  4  Jur.  (N.s.)  832. 
The  plaintiff,  being  in  embarrassed  circum- 


stances, offered  his  creditors  a  composition  of 
6«.  in  the  pound.  The  defendant,  a  creditor, 
refused  to  accept  it  imless  the  plaintiff  paid  him 
602.,  and  gave  him  a  bill  of  exchange  for  108^. 
The  other  creditors  would  not  accept  the  com- 
position if  the  defendant  did  not.  The  plaintiff 
naid  the  defendant  the  60i^.,  and  gave  nim  the 
bill  of  exchange,  and  the  defendant  executed  the 
composition  deed: — Hdd,  that  the  plaintiff 
might  recover  back  the  602.  in  an  action  for 
money  had  and  received.  JtkinMon  v.  Denby, 
7  H.  &N.  984  ;  31  L.  J.,  Ex.  362  :  8  Jur.  (N.s.> 
1012  ;  7  L.  T.  93 ;  10  W,  R.  389--Ex.  Ch, 

21.  Ok   Patmekt,  Salb,  Discount  or  Ez- 

CHANOB     OF     FOS&ED      OB     W(ttTULBB» 

Sbourities. 

If  a  forged  bill  is  accepted  and  paid  by  the 
drawee,  he  cannot  recover  the  money  back  from 
the  indorsee  to  whom  he  paid  it.  Price  v.  NeaUy 
3  Burr.  1364  ;  1  W.  Bl.  390. 

If  the  banker  of  a  supposed  acceptor  of  a 
forged  bill  discounts  it  for  ihQ  agent  of  one  of 
the  indorsers,  on  the  discovery  of  the  forgery, 
he  may  recover  back  the  sum  paid  on  the  bill, 
notwithstanding  he  was  the  banker  of  the 
supposed  acceptor,  and  therefore  might  be  taken 
to  know  his  handwriting.  IhLller  v.  Smithy  1  Car. 
&  P.  197  ;  R.  &  M.  49  ;  28  R.  R.  772. 

A  Bank  of  England  note,  which  had  been 
materially  altered  in  number  and  date,  was  paid 
to  the  plaintifb*  bank  for  value  by  the  defendant, 
both  parties  believing  the  note  to  be  good.  The 
plaintiffs  paid  away  the  note,  which  was  after- 
wards pi*esented  at  the  Bank  of  England,  where 
the  alteration  was  perceived  and  payment  was 
refused.  The  note  was  returned  to  the  plaintiff» 
as  a  bad  one,  and,  after  a  fortnight  spent  in 
tracing  the  note  to  the  defendant^  the  pLuntifb 
demanded  payment  of  it  from  him,  and  on  the 
21st  of  July,  1882,  sued  him  for  the  amount : — 
Held,  that  the  plaiutifb  having  received  from 
the  defendant  a  worthless  note,  on  which  no  one 
could  be  sued,  were  entitled  to  recover  in  the 
action  for  money  had  and  received.  Leede  J^ 
Omnty  Bank  v.  Walker,  62  L.  J.,  Q.  B.  690  ;  11 
Q.  B.  D.  84  ;  47  J.  P.  602. 

A.  deposited  vnth  a  banking  company  80/., 
consisting  partly  of  the  notes  of  a  country  bank 
payable  either  at  that  bank  or  in  London,  and 
representing  66Z.  The  company  gave  a  receipt 
as  follows :  "  Received  of  A.  80/.,  for  whidi  we 
are  accountable;  SOI,  at  3  per  centw  interest^ 
with  fourteen  days*  notice.*'  The  company  sent 
the  notes,  on  the  same  day,  to  their  agents  in 
London,  who  presented  them  on  the  following 
day,  when  they  were  dishonoured.  The  agents 
sent  them  back  by  that  evening's  post  to  the 
company,  who,  on  the  following  day,  gave  notice 
of  dishonour  to  A.,  and  on  A.*s  giving  fourteen 
days'  notice  of  withdrawal,  tendered  the  notes 
back,  which  he  refused.  The  company  refused 
to  pay  the  amount  of  the  notes.  The  oountiy 
bank,  which  was  about  five  miles  from  the  office 
of  the  company,  had  stopped  payment  from  the 
close  of  the  day  on  which  the  notes  were 
deposited : — Held,  that  A.  could  not  recover  the 
amount  of  the  notes  from  the  company  as  money 
had  and  received.  Hmmine  v.  OthbinSj  18  Q.  B. 
722  ;  21  L.  J.,  Q.  B.  408. 

A  person  who  discounts  a  forged  navy  bill  for 
another,  who  passed  it  to  him  without  knowledge 
of  the  forgery,  may  recover  the  money  as  had 
and  received  to  his  own  use,  upon  the  failure  of 
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the  oonsKlcration.  Janes  y.  Ryde,  5  Taunt.  488 ; 
1  Marsh.  157  ;  15  B.  R.  561. 

So,  a  person  who  receives  forged  bank  notes  in 
payment,    lb. 

So  of  a  victualling  biU,  although  the  fnll 
apparent  amount  has  been  paid  by  the  office 
on  presentment.    BrueeY,  Bruce^  1  Marsh.  165  ; 

5  Taunt.  495,  n. ;  15  B.  B.  666,  n. 

A  bill  of  exchange  with  a  forged  acceptanoe, 
purporting  to  be  payable  at  the  house  of  A.  &  Co., 
bancers  in  London,  with  whom  the  supposed 
acceptor  kept  cash,  was  indorsed  to  B.  for  a 
valuable  consideration  :  B.  indorsed  it  to  his 
agent  in  London,  who  presented  it  on  the  23rd 
of  April  at  the  house  of  A.  &  Co.  for  payment ; 

A.  k.  Co.  paid  it,  and  sent  it  on  the  30th  April 
to  the  supposed  acceptor,  who  disavowed  it : 
A^  k  Co.  immediately  gave  notice  of  the  forgery 
to  B.  and  demanded  repayment,  which  B. 
refused  ;  all  parties  were  ignorant  of  the  fraud : 
— Held,  that  A.  &  Co.  by  paying  the  bill, 
mthout  ascertaining  that  the  acceptance  was 
genuine,  were  precluded  from  recovering  the 
amount  from  B.  Smith  v.  Mercer,  1  Marsh. 
453  ;  6  Taunt.  76  ;  16  B.  B.576. 

Fauntleroy,  being  one  of  three  co-trustees, 
proprietors  of  stock  and  also  one  of  three 
co-partners  in  a  banking-house,  forged  the  names 
of  his  co-trustees  to  a  power  of  attorney,  under 
which  he  sold  the  stock  and  paid  the  money  into 
his  banking-house.  Neither  of  his  co-trustees 
was  privy  to  the  transaction.  Fauntleroy  was 
executed  for  forger}^*.  The  surviving  trustees 
sued  the  surviving  partners  for  the  money.  On 
an  issue  from  chancery,  directing  that  no  objec- 
tion should  be  taken  that  Fauntleroy  had  been 
interested  both  as  a  trustee  and  a  partner  in  the 
banking-house : — Held,  that  the  money  consti- 
tuted a  debt  due  from  the  bankers  to  the  trustees. 
StmeY,  Marsh,  9  D.  &  B.  643  ;  6  B.  &  C.  551 ; 

B.  &  M.  364  ;  5  L.  J.  (O.S.)  K.  B.  201  ;  30  B.  B. 
420. 

A  cheque  being  di'a\vn  upon  the  G.  branch  of 
a  banking  company  by  H.,  who  kept  an  account 
at  that  branch,  was  presented  by  the  defendant 
at  the  B.  branch  of  the  company,  where  it  was 
cashed  in  the  usual  way  across  the  counter,  and 
the  same  day  sent  to  G.,  but  H.  having  no  funds 
there,  it  was  returned  to  the  branch,  who  gave 
notice  of  dishonour  to  the  defendant.  H.  had 
no  account  with  the  B.  branch ;  and  the  two 
branches  were  distinct  in  respect  of  the  accounts 
kept,  and  issued  cheques  denoting  the  particular 
branch  upon  which  they  wei*e  drawn : — Held, 
that  this  did  not  amotmt  to  payment  of  the 
cheque  by  the  B.  branch  as  the  bankers  of 
H.,  or  on  his  credit,  but  on  the  credit  of  the 
defendant,  and  that  the  cheque  proving  to  be 
worthless,  the  bcmk  was  entitled  to  recover  back 
the  money  paid.  Woodland  v.  Fear,  7  £1.  k  BL 
519 ;  26  L.  J.,  Q.  B.  202 ;  3  Jur.  (N.B.)  687 ; 
5W.B.  624. 

A  vendor  of  a  bill  of  exchange,  though  no 
party  to  the  bill,  is  responsible  for  its  genuine- 
ness, and  if  it  turns  out  that  the  name  of  one  of 
the  parties  is  forged  and  the  bill  becomes  value- 
less, he  is  liable  to  the  vendee,  as  upon  a  failure 
of  consideration.     Chtmey  v.  Womersley,  4  El. 

6  BL  139 ;  3  C.  L.  R.  3 ;  24  L.  J.,  Q.  B.  46 ;  1 
Jur  (ir.8.)  328. 

22.  Fob  Foreign  Money  and  Sbcubitibs. 

An  action  for  money  had  and  received  will 
not  lie  to  recover  the  value  of  foreign  securities 


paid  to  the  defendant,  where  it  appears  that  he 
nad  no  opportunity  of  converting  such  securities 
into  British  money.  M*JLaeJUan  v.  Evans.  1  Y. 
Ac  J.  380. 

But  a  debt  incurred  in  foreign  coin  is  recover- 
able as  for  lawful  money  of  Great  Britain. 
Harinffton  v.  Macmarris,  1  Marsh.  33  ;  5  Taunt. 
228. 

Where  momey  has  been  received  by  an  agent 
in  India,  on  aooount  of  goods  sold  by  him  for 
his  principal  in  England,  the  latter  on  the 
agent's  coming  to  England  is  not  prevented 
from  recovering  in  an  action  for  money  had  and 
received,  by  reason  of  the  proceeds  having  been 
received  not  in  English  but  in  foreign  monev. 
Ehrensperffer  v.  Anderson,  3  Ex.  148 ;  18  L.  J., 
Ex.  132. 


28.  Bt  Ownbbs  of  Lost  Sboubitisb. 

An  action  for  money  had  and  received  will  lie 
by  the  true  owner  of  money  or  notes  against  a 
third  person,  into  whose  hands  they  have  oome 
malft  fide  ;  provided  their  identity  can  be  traced 
and  ascertained.  Clarke  v.  Shee,  Gowp.  197, 
334  ;  2  DougL  698,  n. 

An  agent  for  the  sale  of  goods  was  authorised 
to  draw  biUs  on  the  purchasers  at  the  usual 
credit ;  and  by  the  terms  of  his  employment  he 
was  to  transmit  them  indorsed  to  his  principals. 
He  sold  goods  at  a  credit  beyond  the  usual 
period,  and  drew  for  the  amount ;  but  instead  of 
transmitting  the  bills  to  his  principals,  he  used 
them  for  his  own  purposes.  They  got  into  the 
hands  of  a  bill-broker  who  discounted  them : — 
Held,  that  proof  of  these  facts  alone  did  not 
afiord  sufficient  evidence  of  fraud,  connected 
with  the  bill-broker,  to  give  the  principals  a 
primft  facie  right  to  recover  the  amount  of  the 
bills  from  him  as  money  had  and  received,  and 
make  it  incumbent  on  him  to  shew  that  he  gave 
full  value  for  the  bills.  Jktvis  v.  WUIU,  1  H.  & 
W.  679. 

To  an  action  by  an  indorsee  for  value  of  a  bill 
which  had  been  lost,  it  is  no  defence  that  the 
bill  was  taken  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  prudent  and 
cautious  man.  Crook  v.  JadiSj  3  K.  k  M.  267  ; 
5  B.  A:  Ad.  909  ;  3  L.  J.,  K.  B.  87. 

Unless  the  circumstances  are  such  that  mala 
fides  can  be  inferred.  Baohhouse  v.  Harrison, 
3  N.  &  M.  188  ;  6  B.  &  Ad.  1098. 

L.  k  Co.,  being  the  bankers  of  K.,  received  on 
his  account  a  cheque  for  100^  from  T.,  drawn  by 
him  upon  the  Bank  of  Englnnd,  which  cheque 
was  lost  by  L.  k  Co.  T.,  at  the  request  of  L.  k 
Co.,  wrote  to  the  Bank  of  England,  requesting 
them  not  to  pay  the  cheque,  it  presented.  T. 
was  afterwards  requested  by  L.  &  Co.  to  give 
them  another  cheque  for  the  same  apnount,  upon 
receiving  an  indemnity  for  all  loss  which  he 
might  sustain  from  so  doing,  which  he  promised 
to  do,  and.  the  indemnity  was  accordingly  sent. 
T.  subsequently  wrote  to  L.  &  Co.,  to  say  that  he 
oould  not  conveniently  send  the  cheque,  but  that 
he  would  take  the  earliest  opportunity  of  hand- 
ing them  the  amoimt.  L.  k  Co.  were  called 
upon  and  obliged  to  pay  the  amgunt  of  the  lost 
cheque  to  K  :-^Held,  that  an  action  by  L.  &  Co. 
against  T.  for  money  paid,  or  on  an  account 
stated,  could  not  be  supported ;  and  that  L. 
k  Co.*s  remedy  was  by  an  action  of  special 
assumpsit.  Luhhoch  7.  Tribe,  3  M.  &  W.  607  ;  1 
H.  k  H.  160 ;  7  L.  J.,  Ex.  158. 
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24.  Bt  HnBBAin>s. 


A  hnslMUid-  having  received  a  sum  of  money, 
which  had  been  bequeathed  to  his  wife,  gave  it 
to  her  to  take  care  of.  The  wife,  withont  his 
knowledge,  deposited  it  in  a  bank,  in  the  name 
of  her  son  hj  a  former  marriage,  who  was  then 
an  infant,  and  took  from  the  bankers  an  aocomit- 
able  receipt  in  her  son's  name,  bearing  interest : 
— Held,  that  the  bankers  were  liable  to  the 
husband  for  the  amount,  in  an  action  for  money 
had  and  received.  CaUand  v.  Loyd,  6  M.  &  W. 
26 ;  9  L.  J.,  Ex.  56. 

Action  for  money  had  and  received.  Plea,  by 
way  of  defence  on  equitable  grounds,  that  the 
money  had  been  bequeathed  to  the  separate  use 
of  the  plaintiff's  late  wife,  who,  during  the 
coverture,  assigned  the  money  to  the  defendant, 
on  trusts  in  wUch  the  plaintiff  took  no  interest. 
Replication,  that  before  this  assignment  the 
plsdnldff's  wife  assigned  the  money  to  the  plain- 
nff,  and  that  the  receipt  by  the  defendant  was 
as  agent  for  the  wife,  in  order  to  give  a  discharge 
to  the  executors : — ^Held,  that  the  plea  was 
good,  admitting  a  receipt  of  the  money  prim& 
mde  to  the  use  of  the  husband,  and  avoiding  it 
by  shewing  Uiat  in  equity  the  receipt  was  on 
trusts  in  which  the  husband  took  no  interest, 
thereby  sufficiently  negativing  any  marital  right 
arising  on  her  death.  Sl^oer  v.  Cattrell,  6 
El.  k  Bl.  497 ;  26  L.  J.,  Q.  B.  7;  2  Jur.  (N.S.) 
1046. 

Held,  also,  that  the  replication  was  good  as 
shewing  a  prior  equitable  assignment  for  the 
husband's  benefit.    Ih. 

26.  Against  Stakeholdebs,  Trustees, 
Bailees  and  Others. 

Stakeholdm.] — An  action  will  not  lielbetween 
two  parties  who  have  by  consent  deposited 
money  with  a  stakeholder,  unless  it  is  proved 
that  the  defendant  refused  to  permit  the  puiintiff 
to  receive  the  money.  Rohion  v.  HaUj  Peake, 
127. 

In  order  to  recover  a  share  of  a  stake  from  a 
stakeholder,  the  plaintiff  must  shew  his  exact 
proportion  of  the  sum  deposited.  Robwn  v. 
Andrade,  2  Chit.  263  ;  1  Stark.  372. 

The  particulars  stated  the  cause  of  action  to 
be  for  the  amount  of  stakes  deposited  in  the 
defendants'  hands  by  the  plaintiff  and  B.,  and 
won  by  the  plaintiff  of  B. : — ^Held,  that  he  could 
not  recover  the  amount  of  his  own  stake,  on  proof 
that  he  had  re-demanded  it  from  the  defendant 
before  it  was  paid  over.  Davenport  v.  Dames, 
iM.&W.670;  lTyr.&G.931;  5L.J.,Bx.214. 

Where  money  in  litigation  between  two  parties 
has  by  mutual  consent  been  paid  over  to  a  trustee 
in  trust  for  the  party  entitled,  it  can  only  be 
saed  for  and  recovered  from  the  stakeholder  by 
the  party  entitled  to  it,  and  not  from  the  original 
party  who  was  indebted,  though  he  agreed  to 
waive  all  objections  to  form.  £er  v.  Osborne,  9 
East,  378. 

By  an  agreement  A.  undertook  to  procure  for 
B.  a  licence  for  an  hotel,  then  in  the  occupation 
of  6.,  or  to  forfeit  a  sum  of  money  deposited  with 
a  stakeholder.  Notice  was  given  to  both  to 
attend  before  the  magistrates  on  the  licensing- 
day ;  but  B.  would  not  attend,  and  the  licence 
was  refused : — Held,  that  B.  could  not  maintain 
an  action  for  the  deposit.  Bryant  v.  Beattie, 
4  Bing.  (N.O.)  254  ;  5  Boott,  751 ;  1  Am.  65 ;  7 
L.  J.,  0.  P.  78 ;  2  Jur.  276. 


.  A.  took  from  the  board  of  works  a  piece  of 
ground  at  Westminster  for  the  erection  of 
galleries  at  the  king's  coronation,  and  underlet 
part  of  it  to  B.  on  the  same  terms.  The  rent 
was  paid  by  B.  to  A.,  who  deposited  it  in  the 
hands  of  his  bankers,  with  a  condition,  that  if  the 


coronation  did  not  take  place,  and  the  rent  was 
in  consequence  remitted  by  the  board  of  works, 
the  money  was  to  be  returned  to  B.  The  coro- 
nation took  place ;  but,  in  consequence  of  the 
speculation  being  unprofitable  to  the  parties, 
the  crown  remitted  the  whole  rent  to  A.,  who 
refused  to  letum  the  money  paid  him  by  B. : — 
Held,  that  B.  might  maintain  an  action  for 
money  had  and  received  against  the  bankers  as 
stakeholders.  Trusoott  v.  Mareh,  2  D.  &  B.  712  ; 
1  L.  J.  (O.S.)  E.  B.  164. 

In  an  action  to  recover  sums  deposited  with 
the  defendant,  as  the  treasurer  of  a  money  dub, 
it  appeared  that  the  money  had  been  deposited, 
not  by  the  plaintiff,  but  by  his  son,  a  minor,  who 
was  a  member  of  the  club,  and  who  had  made 
several  payments  himself,  but  had  afterwards 
run  away  from  his  service,  and  the  payments 
were  then  continued  by  his  sister,  from  money 
furnished  by  her  mother.  There  was  no  evidence 
that  the  defendant  knew  anything  of  the  plain- 
tiff:— Held,  that  the  proper  question  for  the 
jury  was,  whether  there  was  any  privity  of  con- 
tract between  the  defendant  and  the  plaintiff : 
and  that  a  direction,  that  if  the  money  deposited 
was  the  money  of  the  plaintiff  he  was  entitled 
to  recover,  was  wrong.  BluoUy,  Siddaway,  15 
L.  J.,  Q.  B.  359. 

A.,  a  subscriber  .to  a  lottery  for  the  Derby 
stakes  established  by  the  defendant,  drew  a 
ticket  and  sold  it  to  the  plaintiff.  The  agree- 
ment was,  that  the  holders  of  the  tickets  having 
on  them  the  names  of  the  first  and  second 
horses  should  have  prizes.  The  ticket  whidi  A. 
drew  had  on  it  the  name  of  the  second  horse. 
The  defendant  had  no  notice  of  the  transfer  of 
the  ticket  to  the  plaintiff  till  after  the  race  was 
run  : — Held,  that  the  plaintiff  could  not  main- 
tain an  action  for  money  had  and  received 
against  the  defendant.  Jonee  v.  Carter,  8  Q.  B. 
134 ;  15  L.  J.,  Q.  B.  96  ;  10  Jur.  S3. 

A  dispute  having  arisen  as  to  whether  B.  was 
entitled,  in  respect  of  200  shares,  to  be  registered 
as  a  shareholder  in  a  company,  it  was  arranged 
between  him  and  the  company  that  he  i^ould 
deposit  4002.,  on  account  of  such  shares,  with 
the  secretary,  which  was  to  be  repaid  if  B.  failed 
to  make  out  his  claim.  The  following  minute 
of  the  transaction  was  made  by  the  defendant : — 
"  26th  April,  1838.  B.  C.  B.  Company.  B.  has 
deposited  with  me  4002.,  on  account  of  200  shares, 
for  which  he  claims  to  be  registered,  on  condition 
that  B.  is  to  accept  back  the  money  so  deposited, 
if  he  cannot  substantiate,  to  the  satisfaction  of 
the  board  of  directors,  his  claim  to  be  registered 
for  the  same.  (Signed)  J.  C.  N.,  Secretary." 
The  4002.  being  paid  to  the  secretary  in  a  cheque, 
he  paid  it  into  his  bankers,  on  his  private  account. 
He  quitted  the  employment  of  the  company  in 
February,  1839.  B.  was  never  registered  in  the 
books  as  a  shareholder: — ^Held,  first,  that  an 
action  for  money  had  and  received,  and  which 
was  not  commenced  until  more  than  two  years 
after  the  money  was  so  deposited,  was  rightly 
brought  against  the  secretary ;  and,  secondly, 
that  B.  was  entitled  to  recover  the  4002.  withont 
shewing  that  he  ever  attempted  to  substantiate 
his  claim  to  be  registered  as  a  shareholder. 
Baird  v.  Robertson,  1  Man.  &  G.  981. 
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On  a  sale  of  premises  by  auction,  the  memo- 
randum of  agreement  to  purchase  and  sell  was 
signed  by  the  auctioneer  as  agent  for  the  pur- 
chaser, and  by  the  vendor's  attorney  subscribing 
himself  as  ^  agent  for  the  said  S.  S.,  the  vendor. 
The  purchaser  paid  his  deposit  to  the  attorney, 
who  gave  a  receipt,  signed  by  himself,  as  '*  agent 
for  S.  S.*'  The  sale  going  off  through  the 
vendor's  default,  and  the  deposit  money  not 
being  returned : — Held,  that  the  purchaser  could 
not  bring  an  action  for  it  against  the  attorney, 
for  that  he  was  not  a  stakeholder,  but  merely 
the  vendor's  agent,  and  payment  of  the  deposit 
to  him  was  payment  to  the  vendor.  Bamfordy. 
SfinttlewoHhj  11  A.  &  E.  926. 

A  party  who  repudiates  a  wager  before  the 
result  of  it  is  ascertained  is  not  precluded  from 
recovering  his  deposit  from  the  stakeholder  by 
8  &  9  Yict.  c.  109,  s.  18,  which  avoids  contracts 
by  way  of  gaming  and  wagering,  and  prohibits 
the  maintenance  of  an  action  for  the  recovery 
of  money  won  upon  any  wager,  or  deposited  in 
the  hands  of  a  stakeholder  to  abide  the  event  of 
any  wager.  Martin  v.  ffetoson,  10  Ex.  737  ;  24 
L.  J.,  Ex.  174  ;  1  Jur.  (n.b.)  214. 

Agents  in  London  of  a  foreign  government, 
having  money  in  their  hands  for  the  payment  of 
a  dividend  on  a  loan,  on  the  22nd  May  advertised 
that  the  coupon  due  on  the  1st  June  would  be 
paid  in  full ;  but  on  the  1st  June,  being  advised 
by  the  foreign  government^  they  advertised  that 
the  payment  would  be  made  less  5  per  cent  An 
action  having  been  brought  by  a  bondholder 
against  the  agents : — Held,  that  the  announce- 
ment was  not  an  admission  of  assets  which  gave 
the  bondholders  a  ri^t  of  action  for  money 
had  and  received,  ffenderson  v.  Bathsohild, 
66  L.  J.,  Ch.  471 ;  56  L.  T.  98  ;  36  W.  K.  485— 
O.  A«    Affirming  33  Ch.  D.  469. 

Trustees,] — ^Where  money  is  paid  into  the 
hands  of  a  trustee  for  a  specinc  purpose,  it 
cannot  be  recovered  back,  until  it  is  shewn  tiiiat 
the  trust  is  closed,  and  that  a  balance  is  left. 
Oue  V.  Roherts,  Holt,  500. 

The  defendant's  son  agreed  to  communicate  to 
the  plaintiff  a  secret  for  a  dye,  and  the  plaintiff 
agreed  to  pay  him  2hl.  if  a  colour  should  be  pro- 
duced to  the  satisfaction  of  B.,  and  the  plaintiff 
handed  over  to  the  defendant  a  cheque  for  252., 
to  be  paid  to  his  son  in  that  case ;  but  if  the  colour 
was  not  good,  the  money  was  to  be  returned. 
On  the  2nd  September  an  experiment  was  com- 
menced as  to  the  dye,  and  on  the  Srd,  before 
it  was  concluded,  the  defendant  got  the  cheque 
cashed ;  on  the  4th  the  experiment  was  finidied, 
and  the  dye  turned  out  a  failure,  and  was  dis- 
approved of  by  6.  The  plaintiff  demanded  the 
money  of  the  defendant,  but  without  mentioning 
the  decision  of  B. : — Held,  that  as  the  cheque  had 
been  treated  throughout  as  money,  the  defendant 
had  not  committed  any  breach  of  his  duty  by 
getting  it  cashed,  so  as  to  make  him  liable  for 
money  had  and  received.  Wilkinion  v.  Qodefroy^ 
3  P.  &  D.  411  ;  9  A.  &  E.  536. 

By  the  deed  of  consecration  of  a  chapel  built 
by  subscription,  of  which  the  plaintiff  was  one 
of  the  founders,  the  chapel- wardens  for  the  time 
being  were  to  receive  the  pew-rents,  the  surplus 
of  which,  after  payment  oi  certain  expenses,  was 
to  go  towards  tne  repayment  of  the  expense  of 
building  the  chapeL  S.  and  G.,  the  chap^- 
wardens  for  1838,  at  the  dose  of  their  year  of 
office,  had  in  their  hands  a  surplus^payable  to 
the  plaintiff  as  one  of  the  founders.  The  plaintiff 


and  the  defendant  were  the  succeeding  chapel- 
wardens.  G«  handed  over  the  money  to  the 
defendant  together  with  his  accounts,  with  a 
direction  not  to  pay  it  over  to  the  plaintiff, 
until  the  determination  of  an  action  against  the 
plaintiff  by  another  of  the  founders,  to  recover 
back  money  advanced  towards  the  plaintiff's 
share  of  the  expenses  of  building  of  the  chapel : — 
Held,  that  the  plaintiff  could  not  sue  the  defen- 
dant for  the  amount  before  the  determination 
of  that  cause.    8euM  v.  Baby^  6  M.  &  W.  22. 

Administrator  receiving  a  sum  of  money  and, 
with  the  beneficiaries'  consent,  promisiug  to  pay 
it  to  the  plaintiff  for  funend  expenses  incurred 
by  him,  is  liable  in  an  action  for  money  had  and 
received.  Mtert  v.  Moestardf  1  M.  &  P.  8 ;  6 
L.  J.  (0.8.)  0.  P.  3. 

Where  money  has  been  received  by  A.  upon 
trust  to  make  payments  of  an  unascertained 
amount,  and  to  pay  the  surplus  to  B.,  B.  cannot 
sue  A.  for  money  had  and  received  while  the 
trusts  remain  open.  Edwards  v.  Bates,  7  Man. 
&  G.  590 ;  2  D.  &  L.  299  ;  8  Scott  (N.B.)  406  ; 
13  L.  J.,  C.  P.  166  ;  8  Jur.  539. 

D,  was  appointed  by  deed  by  the  plaintiff,  the 
mortgagor  of  an  estate,  and  r.,  the  mortgagee, 
the  receiver  of  the  rents  of  the  estate ;  and  by 
the  terms  of  the  deed  he  was,  after  allowing  for 
taxes  and  repairs,  to  hold  all  the  remaining  rents 
in  trust  for  certain  purposes :  viz.  first,  to  pay 
taxes ;  secondly,  the  costs  of  collection ;  thirdly, 
a  commission ;  fourthly,  premiums  on  a  policy  of 
insurance ;  and  lastly,  to  apply  the  surplus  in  or 
towards  satisfaction,  on  the  6th  January  and  6th 
July  in  each  year,  of  the  accruing  interest  on  the 
principal  money  secured,  and  to  pay  the  ultimate 
surplus,  if  any,  to  the  plaintiff,  with  a  proviso, 
that  if,  on  the  6th  January  or  6tli  July,  he  should 
have  rents  and  profits  in  hand,  it  should  be 
lawful  for  him  to  retain  the  whole  or  part  for 
the  purpose  of  paying  the  premiums  in  that  year 
on  the  policy  of  insurance.  D.  did  not  execute 
the  deed : — Held,  that  D.  was  not  bound  by  the 
terms  of  this  deed  to  pay  the  surplus  existing  on 
each  6th  January  ana  6th  July  to  the  plaintiff  ; 
and,  therefore,  that  although  he  had  a  balance 
in  his  hands  on  either  of  those  days  after  pay- 
ment of  the  half-yearly  interest,  he  was  not 
liable,  the  trust  still  continuing,  to  be  sued  by  the 
plaintiff  for  money  had  and  received.  BaHUtt 
V.  Bimond,  14  M.  &  W.  49  ;  14  L.  J.,  Ex.  372. 

Stock  was  bequeathed  in  trust  to  pay  H.,  a 
married  woman,  the  accruing  dividends  for  her 
sole  use,  her  receipts  to  be  the  only  good  dis- 
charges to  the  trustees.  The  trustees  received 
a  dividend,  and  informed  H.  that  the  sum  was 
lodged  with  their  agents,  and  would  be  paid  to 
her  on  her  signing  a  receipt,  and  on  execution 
by  her  and  her  husband  of  a  deed  prepared  under 
an  order  of  the  court  of  chancery  relating  to  the 
trust  affairs.  H.  and  her  husband  did  not  give 
the  receipt  or  sign  the  deed,  and,  the  dividend 
not  being  paid,  they  brought  an  action  for  money 
had  and  received : — Held,  that  the  deposit  with 
the  agents,  and  notice  to  H.,  were  not  such  an 
appropriation  and  admission  of  a  balance  as 
xnade  the  amount  demandable  from  the  trustees 
without  giving  H.'s  receipt,  and  that  the  refusal 
to  give  such  receipt  justified  them  In  withholding 
the  dividend,  though  they  had  also  demanded, 
as  a  condition  of  payment,  execution  of  the  deed, 
which  they  had  no  right  so  to  enforce.  Bond 
V.  Nurse,  10  Q.  B.  244 ;  16  L.  J.,  Q.  B.  196  ;  11 
Jur.  655. 
A  paper  as  follows:  "I  hold  of  M.  T.  372.  to 
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put  into  a  saviDgB  bank  for  her,"  signed  and 
dated,  is  evidence  of  a  legal  debt  of  37^.  from 
the  party  signing  to  M.  T.,  the  money  not  having 
been  put  into  a  savings  bank,  but  partly  paid  to 
the  nse  of  M.  T.,  and  does  not  shew  a  mere  trust ; 
and  M.  T.  may  recover,  though  parol  evidence 
is  given  that  the  party  signing  received  the 
money  to  be  applied,  at  his  direction,  to  the  use 
of  M.  T.  Bemar  v.  Hayward^  2  A.  fc  B.  666 ; 
4  li.  J.,  K.  B.  64. 

Bailees.] — ^An  action  for  money  had  and 
received  does  not  lie  against  the  bailee  of  a  bill 
of  exchange  not  due  at  the  time  of  action 
brought,  which  he  has  wrongfully  deposited 
with  his  own  bankers,  although  he  has  obtained 
money  upon  the  joint  credit  of  that  and  other 
bills.  Atkins  v.  Owen,  6  N.  &.  M.  309  ;  4  Ad.  k,  E. 
819  ;  6  L.  J.,  K.  B.  267.  See  Palmer  v.  Jarmain, 
2  M.  &  W.  282. 

A  sum  of  money  was  handed  by  the  plaintiff  to 
the  defenduit  to  carry  to  a  particular  place,  and 
there  to  pay  to  a  certain  person  for  the  plaintiff. 
The  defendant  took  the  money,  but  in  answer  to 
the  inquiries  of  the  plaintiff  on  the  subject,  said 
that  he  had  lost  it: — Held,  that  an  action  for 
money  had  and  received  was  maintainable  on 
pixx>f  of  these  facts  merely ;  though  it  was 
objected  that  the  proper  form  of  action  was  a 
special  action  for  the  negligence.  Parry  v. 
i20&er^, 5  N. &  M.  669  ;  3  A.  &  £.  118  ;  I  H.&  W. 
242  ;  4  L.  J.,  E.  B.  189. 

Agents.] — A  person  who  has  received  money 
ns  agent  is  bound  not  only  to  account  for  the 
same,  but  also  to  pay  it  over  to  his  principal 
when  requested  so  to  do ;  and,  in  an  action  for 
money  had  and  received,  is  chargeable  with 
interest  on  the  amount  so  received  from  the  date 
of  the  refusal  to  pay  it  over.  Pear»e  v.  Green, 
(1  Jac.  &  W.  136)  followed.  Harsant  v.  Blaine, 
56  L.  J.,  Q.  B.  611— C.  A. 

The  brokers  to  a  ship  charged  their  employers 
certain  sums  of  mon^  for  work  done  to  their 
ship  under  the  head  A  "stevedore."  The  labour 
of  a  stovedore  was  performed  by  a  man  whom 
they  employed,  and  to  whom  they  padd  Several 
sums  of  money,  but  far  less  in  amottnt  than 
their  own  charges ;  the  shipowners  were  aware 
that  the  brokers  charged  them  more^  than  they 
paid  the  workmen,  but  made  no  objection,  on 
account  of  their  zeal  and  diligence :— Held,  that 
one  of  the  workmen  under  such  circumstances 
could  not  maintain  an  action  for  the  larger  sums 
received  by  the  brokers,  as  money  received  to 
his  nse.    Wilton,  v.  Cohen,  2  Car.  &  P.  363. 

The  plaintiff  authorised  the  defendant,  as  his 
broker,  to  negotiate  for  the  purchase  of  a  par- 
ticular ship  on  the  basis  of  an  offer  of  9,0002.,  but 
eventually  the  ship  was  purchased  through  the 
defendant  for  9,2602.  Prior  to  the  sale,  an 
arrangement  had  been  made  between  the  vendor 
and  a  broker,  S.,  that  if  8.  could  sell  the  ship  for 
more  than  8,5002.  he  might  retain  to  himself  the 
excess ;  and  it  was  arranged  between  8.  and  the 
defendant,  without  the  knowledge  or  sanction  of 
the  plaintiff,  that  the  defendant  should  receive 
from  S.  a  portion  of  such  excess  ;  and  accordingly 
the  defendant  received  2262.,  part  of  the  excess 
over  8,6002.  On  discovering  this,  the  plaintiff 
brought  an  action  for  money  had  and  received 
for  the  2262.  In  addition  to  the  above  facts,  the 
jury  found  that  the  defendant  was  the  agent  of 
the  plaintiff  to  purchase  the  ship  as  cheaply  as 
she  could  be  got,  and  that  the  plaintiff  oould  have 
got  her  cheaper  but  for  the  arrangement  between 


the  vendor  and  S. : — ^Held,  that  the  action  would 
lie.  Moriton  v.  Thompton,  43  L.  J.,  Q.  B.  216  ; 
L.  E.  9  Q.  B.  480  ;  30  L.  T.  869 ;  22  W.  B.  859. 

Three  shipbrokers  agreed  in  writing  with  a 
shipowner  to  freight  his  vessel  at  a  certain  com- 
mission, dividing  profits  of  commission.  One  of 
the  brokers  alone  paid  and  received  money  on 
account  of  the  ship  ;  and  delivered  to  the  owners 
an  account,  charging  a  liquidated  sum  for  com- 
mission. The  owner  acquiesced  in  the  accuracy 
of  the  account,  but  objected  to  the  charge  for 
commission,  but  which  the  broker  retained  in 
his  hands.  There  was  no  adjustment  of  account 
between  the  brokers : — Held,  that  an  action  for 
money  had  and  received  would  not  lie  by  the  two 
brokers  against  the  third  for  their  share  of  the 
commission.  Bovill  v.  Hammond,  9  D.  &  B. 
186  ;  6  B.  &  G.  149 ;  6  L.  J.  (O.B.)  K.  B.  146. 

Where  agents  in  England  effected  a  policy  of 
Insurance  for  a  correspondent  abroad,  on  which 
a  loss  happened,  and  ne  drew  a  bill  upon  the|m, 
which  was  presented  for  acceptance  oy  an  in> 
doisee,  but  they  said  they  could  not  accept  it, 
having  np  funds  in  hand,  but  that  on  a  settle- 
ment taking  place  with  the  underwriters  it 
should  be  paid: — ^Hcld,  that  after  they  had 
received  a  sum  from  the  underwriteis  leas  than 
the  amount  of  the  bill,  it  might  be  recovered 
from  them  by  the  indorsee  as  money  received  to 
his  use.  Langeton  v.  Comey,  4  Camp.  176. 
^  The  plaintiff  in  Calcutta  wrote  to  his  agent 
in  England,  to  transmit  to  him  a  sum  of  money 
through  the  defendants*  house,  to  be  placed  to 
his  credit  there.  His  agent  shewed  his  instrac- 
tions  to  the  defendants,  and  paid  them  the 
money,  who  placed  it  in  their  books  to  the 
credit  of  their  correspondents  in  Calcutta,  and 
sent  them,  a  letter  of  advice  to  account  for  it  to 
the  plaintiff.  Before  this  letter  reached  Calcutta 
their  correspondence  failed,  but  the  defendants 
had,  between  the  date  of  the  letter  and  the 
failure,  accepted  bills,  drawn  by  their  corre- 
spondents before  the  receipt  of  such  letter,  to  an 
amount  exceeding  the  money  paid  in  by  the 
plaintiff : — Held,  that  the  money  could  not  be 
recovered  from  the  defendants,  for  that  they  had 
done  all  they  were  instructed  or  were  bound  to 
do,  and  the  situation  in  which  they  stood  towards 
their  correspondents  had  been  thereby  altered. 
McCarthy  v.  Colvin,  1  P.  &  D.  429  ;  9  A.  &  E. 
607  ;  8  L.  J.,  Q.  B.  168. 

B.,  possessed  of  a  licensed  house,  mortgaged 
the  premises,  together  with  the  licence.  After 
the  licence  had  h&en  suspended  for  irregular  con- 
duct on  the  part  of  B.,  the  mortgagee  sold  the 
S remises,  under  a  power  of  sale  contained  in  the 
eed.  The  defendant,  the  assignee  of  B.,  who 
had  in  the  meantime  become  bankrupt,  obtained 
a  new  licence  in  the  name  of  the  purchaser,  for 
which  the  latter  paid  him  1602. : — Held,  that  this 
was  not  money  nad  and  received  to  the  use  of 
the  plaintiffs.  Manifold  v.  Morri»,  7  Scott,  404 ; 
6  Bing.  (N.O.)  420  ;  2  Am.  19  ;  8  L.  J.,  C.  P.  218  ; 
3  Jur.  362. 

Partners.]  — A.,  B.  and  C,  being  separate 
traders,  agreed  to  a  joint  speculation  in  import- 
ing com.  The  agent  for  buying  the  com  abroad 
knew  that  the  speculation  was  on  the  joint 
account  of  A.,  B.  and  C,  and  was  to  consign  to 
A.,  drawing  on  him  at  two  or  three  months. 
Com  was  bought,  and  bills  for  the  value  drawn 
on  and  accepted  by  A.,' payable  at  a  bankers*  in 
London,  the  correspondents  of  the  plaintiffs,  who 
were  bankers  at  HulL  A.  had  a  banking  account 
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with  the  latter,  who,  being  in  the  habit  of  pay- 
ing his  acceptances  at  the  house  of  their  London 
correspondents,  paid  the  above  among  other 
acceptonces,'  not  then  kno\(ing  of  the  joint 
speculation  of  A.,  B.  and  C.  A.,  by  way  of 
part  security  to  the  plaintiffs,  indorsed  to  them 
two  accommodation  bills  drawn  by  himself  on 
B. ;  these  were  unpaid,  and  A.  and  B.  became 
bankrupts ;  C.  had  contributed  his  third  of  the 
purchase,-  but  did  not  appear  to  have  known 
fi-om  what  source  A.  obtained  his  funds  for  that 
purpose : — ^Held,  that  the  Hull  bankers  could 
not  recover  against  C,  as  for  money  lent,  or  had 
and  received,  the  amount  of  the  bills  drawn  by 
A.  on  B.,  though  they  had  given  A.  credit  for 
them  in  his  account,  as  partly  liquidating  their 
lulvances  to  pay  for  the  com  bought  for  A.,  B. 
and  C,  at  tneir  joint  profit  or  loss.  Smith  v. 
Oraren,  1  Tyr.  308  ;  1  C.  &  J.  500 ;  9  L.  J.  (O.S.) 
Ex.  174. 

A.,  a  manufacturer,  contracted  with  B.,  C. 
and  D.,  who  were  partners,  occupying  a  mill, 
the  property  of  B.,  for  the  drying  of  his  wool  in 
a  room  in  the  mill.  B.,  C.  and  D.  effected  an 
insurance  on  the  mill,  covering  wool  in  the  room. 
D.  retired  from  the  partnership,  after  which  C. 
and  D.  had  no  interest  in  the  room.  B.  and  C. 
effected  another  insurance,  also  covering  goods 
in  the  room.  A  dissolution  of  partnership  took 
place  between  B.  and  C,  which  was  not  commu- 
nicated to  A.,  and  C.  afterwards  effected  an 
iusurance  in  his  sole  name  ;  and  A.*8  wool  being 
damaged  by  fire,  the  insurance  office  paid  the 
proceeds  of  the  damaged  wool  to  A.,  and  the 
amount  of  loss  on  the  wool,  to  the  extent  of  the 
sum  insured  thereon,  to  C.  Similar  losses  had 
been  paid  by  the  partnership  to  A.,  under  the 
former  policies  : — Held,  that  as  it  was  not  shewn 
that  B.  had  authorised  the  effecting  of  the  then 
policy,  or  that  the  partnership  was  bound  to 
insure,  an  action  for  money  had  and  received 
could  not  be  maintained  by  A.  against  B.  and  C. 
jointly.  Armitage  x.Winterbottamf  1  Man.  &  G. 
130  ;  1  Scott  (N.B.)  23. 

And  see  Pabtkebship. 

Sale  by  8hori£] — ^After  the  death  of  a  sheriff 
and  before  the  appointment  of  his  successor,  the 
under-sheriff  sold  goods  under  a  writ  delivered 
to  him  before  the  death  of  the  sheriff.  He  did 
not  pay  over  all  the  proceeds  to  the  execution 
creditor,  who  more  than  six  months  after  the 
death  of  the  under-sheriff,  and  also  more  than 
six  months  after  they  had  undertaken  adminis- 
tration, sued  his  executors  for  money  had  and 
received  and  also  for  the  tort : — Held,  that  the 
action  for  money  had  and  received  would  lie ; 
and  that  as  that  action  did  not  require  the  same 
evidence  to  support  it  as  the  action  for  tort,  it 
\%'as  not  necessaiy  to  waive  the  tort.  Olouoester- 
nhxre  Banking  Co.  v.  Hdivards,  56  L.  J.,  Q.  B. 
514  ;  19  Q.  B.  D.  675  ;  35  W.  R.  842. 

Privity.] — The  plaintiff,  having  married  a  lady 
possessed  of  funded  property,  to  which  she  was 
entitled  by  the  settlement  on  her  marriage  with  a 
former  husband,  they  employed  the  defendant  to 
dispose  of  it,  and  out  of  the  proceeds,  first  to  pay 
off  a  mortgage  ot  the  former  husband,  and  then 
to  prepare  a  settlement  of  the  residue,  the 
interest  to  be  secujed  for  tiie  wife  for  life,  with 
remainder  to  the  plaintiff  for  life  if  he  survived 
her,  with  reversion  to  her  children ;  the  defen- 
dant and  two  other  persons  to  be  trustees : — 
Held,  that  although  the  defendant  had  paid  over 


to  the  plaintiff  certain  sums  out  of  the  proceeds 
of  the  sale  (after  payment  of  the  mortgage),  the 
plaintiff  could  not  sue  him  for  the  residue,  &» 
money  had  and  received  to  his  use.  Milehaw  v. 
Eicke,  3  M.  &  W.  407  ;  1  H.  &  H.  102 ;  7  L.  J., 
Ex.  151. 

A  seizure  of  spirits  having  been  made  on  the 
plaintiff's  premises  by  an  excise  officer,  and  a 
writ  of  appraisement  issued,  the  commissioners 
afterwards,  upon  the  application  of  the  plaintifte,. 
restored  the  spirits  to  them  at  the  appraised 
value,  under  an*  agreement  that  "they  (the 
plaintiffs)  gave  up  Sx  claim  to  the  seizure,  and 
held  themselves  responsible  for  such  proceedings 
for  penalties  as  the  board  might  tnink  At  to 
institute."  The  appraised  value  was  paid  by  the 
plaintiffs  to  the  defendant,  the  receiver-general 
of  excise.  Penalties  were  subsequently  recovered 
of  the  plaintiffs.  The  plaintiffs  then  gave  the 
defendant  notice  of  action,  and  re-demanded 
the  money : — Held,  that  the  plaintiffs  could  not 
recover  back  the  money  so  paid,  inasmuch  as  it 
was  paid  on  a  binding  agreement,  made  upon 
good  consideration,  whereby  the  plaintifb  agroed 
that  it  should  not  be  recoverable  back ;  and 
further,  that  they  were  precluded  from  recover- 
ing by  the  provisions  of  the  7  &  8  Geo.  4,  c.  53, 
s.  98  : — ^Held,  also,  that,  at  all  events,  the  action 
could  not  be  maintained  against  the  defendant, 
inasmuch  as  the  money  was  received  by  him 
only  for  the  purpose  of  its  being  paid  over  pur- 
suant to  act  of  parliament,  and  it  was  not  shewn 
that  it  remained  in  his  hands  tiU  he  had  notice 
to  retain  it.  Atlee  v.  Backhouse,  3  M.  &  W. 
633 ;  1  H.  &  H.  135  ;  7  L.  J.,  Ex.  234. 

26.  Pboof  of  Rbcsipt. 

The  defendant,  captain  of  the  plaintiff's  ship, 
drew  a  bill,  on  the  plaintiff's  agent  for  expenses 
incurred  on  account  of  the  ship  ;  and  the  plain- 
tiff's agent  having  paid  the  bill,  the  plaintiff 
afterwards  brought  an  action  for  money  had  and 
received  to  his  use  against  the  captain ;  and,  at 
the  trial,  proved  payment  only  of  the  bill  bv  his 
agent,  without  giving  evidence  that  any  of  the 
sum  for  which  the  bill  was  drawn  had  ever 
reached  the  defendant's  hands : — Held,  that  the 
bill  of  exchange  was  not  evidence  of  money  had 
and  received  to  the  plaintiff's  use.  Scott  v. 
miler,  3  Bing.  (N.O.)  811  ;  5  Scott,  11  ;  3 
Hodges,  169  ;  6  L.  J.,  C.  P.  314. 

By  5  &  6  Will.  4,  c.  76,  s.  48,  an  overseer 
neglecting  to  sign  the  burgess  list  of  a  borough 
is  liable  to  a  penalty  of  50/.,  to  be  recovered  by 
any  person  suing  within  three  calendar  months, 
and  the  money  so  recovered,  after  payment  of 
the  costs  and  expenses  attending  the  recovery, 
is  to  be  paid  and  apportioned,  one  moiety  to  the 
person  suing,  and  the  other  moiety  to  the 
treasurer  of  the  borough.  The  d^endant 
recovered  a  penalty  against  an  overseer  with 
taxed  costs,  as  between  party  and  party,  and 
received  the  amount :— Held,  th&t  in  an  action 
against  the  defendant  by  the  coraoration  for 
money  had  and  received.  It  was  sufficient  prim& 
facie  for  the  corporation  to  prove  the  recovery 
and  receipt  of  the  pnalty  and  the  taxed  costs ; 
and  that,  in  default  of  proof  by  the  defendant 
of  extra  expenses,  the  corporation  was  entitled 
to  a  verdict  for  half  the  penalty.  Harwich 
Corpwation  t.  Oawt,  5  El.  &  Bl.  182 ;  1  Jur. 
(N.8.)  708  ;  3  W.  R.  493. 

Upon  th49  reading  of  the  will  of  A.  in  the 
presence  of  her  family,  B.,  who  had  resided  with 
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her,  {nodneed  a  parcel  containiDg  bank  notes. 
and  ftated  that  A.  had  giren  it  to  her  abont 
a  fortnight  before  her  d^ith ;  upon  which  C, 
the  brother  of  B^  took  np  the  notes,  and  said 
that  he  would  keep  them  imtil  B.  required  them, 
or,  BM  itated  by  other  witneaMs,  until  the  claims 
of  the  ezecntoTi  were  dispoiied  of : — HeU,  that 
in  an  action  bj  B*  agaJnat  C,  ton  monej  had 
and  recdved,  eridenoe  of  what  had  been  stated 
by  B.  was  admissible  to  shew  her  title  to  the 
notes.  HayOip  t.  Oymer,  3  N.  Ic  M«  479 ;  1 
A.  Jt  E.  162 ;  3  JU  J^  K.  B.  149. 

Held,  also,  that  such  statement,  coopled  with 
evidence  of  possession,  of  B/s  oondnct  at  the 
time  of  the  reading  of  the  will,  of  her  having 
told  her  sister  some  days  before  the  death  of  A. 
of  the  gift  haring  been  made  to  her,  and  of  the 
cizcamstanoe  of  other  moner  of  A.*s  being 
untooched,  although  B.  had  had  opportunities 
of  possessing  henilf  dishonestly  of  the  notes, 
was  sufficient  evidence  to  go  to  the  jury,  upon  a 
question  raised  whether  B.  was  justly  entitled  to 
the  notes.    Ih, 

The  executor  of  B.,  the  survivor  of  A.  and  B., 
had,  by  instituting  legal  process,  obtained  pay- 
ment of  a  promissory  note,  purporting  to  be 
payable  to  A.  and  B.  The  administrator  of  A. 
brought  an  action  for  money  had  and  received, 
and  adduced  evidence  to  shew  that  the  note  had 
been  made  payable  to  A.  and  had  been  altered 
so  as  to  make  it  payable  to  A.  and  B. : — Held, 
that  there  was  no  evidence  to  go  to  the  jury  in 
support  of  the  count  for  money  had  and  received 
to  tne  use  of  the  administrator,  because,  assuming 
his  case  to  be  correct,  the  money  was  not  received 
in  disohazge  of  the  genuine  note  which  belonged 
to  him.  Vaughan  v.  MaUhewt^  18  Q.  B.  187 ; 
18  L.  J.,  Q.  B.  191 ;  18  Jur.  470. 

Where  a  party  sued  for  money  had  and 
received,  rested  his  defence  on  his  having 
obtained  the  money  bonA  fide,  in  satisfaction  of 
an  equitable  claim,  and  the  plaintiff  at  the  trial 
merely  endeavoured  to  impeach  the  fairness  of 
the  receipt,  and  the  claim  generally,  and  the 
jury  found  for  the  defendant ;  the  court  refused 
to  entertain  a  motion  for  a  new  trial,  made  on 
the  ground  that,  admitting  the  fairness  of  the 
transaction,  the  defendant  appeared,  upon  the 
plaintiff's  case  at  the  trial,  to  be  not  entitled  to 
I'etttbi  more  than  a  part.  Moore  v.  Uddotoes^ 
2  A.  ft  B.  188. 

Where  an  action  was  brought  in  the  name  of 
A.  against  B.  on  a  bill  of  exchange,  but  it 
appeared  that  C,  the  drawer  of  the  bill,  was  the 
real  plaintiff,  and  that  A.  only  lent  his  name, 
because  G.  was  unwilling  that  his  should  appear, 
aud  t^at  A.  gave  no  instructions  to,  and  had  no 
communication  with,  the  attorney;  and  the 
attorney  received  a  sum  of  money  from  B.,  on 
the  settlement  of  that  action: — Held,  in  an 
action  by  A.  a^nst  the  attorney  to  recover 
such  sum,  the  jury  having  found  that  it  was 
received  for  0.  and  not  for  A.,  that  the  plaintiff 
could  not  reoover.  Clark  v.  i)ignamj  8  M.  &  W. 
478  ;  1  H.  fc  H.  166 ;  7  L.  J.,  Bx.  196 ;  2  Jur. 
419. 

An  action  for  money  received  for  the  use  of  a 
plaintiff  cannot  be  maintained  unless  there  has 
Deen  an  actual  receipt  of  money  by  the  defen- 
dant, or  something  equivalent  to  it,  or  unless  the 
defendant  is  estoppea  by  representations  made 
to  the  plaintiff  from  denying  the  receipt.  Prince 
V.  Oriental  Bank  Corporatum,  47  L.  J.,  P.  G. 
42 ;  8  App.  Gas.  826 ;  38  L.  T.  41 ;  26  W.  B. 
648. 


nr.  ACCOCNT  STATKD. 
1.  What  Amoustb  to. 

A  plaintiff  cannot  recover  on  an  aoooont  stated, 
without  shewing  some  item,  to  a  specific  amount, 
agreed  upon  as  due,  though  a  sin^  item  would 
be  sufficient  Lam  v.  HiU^  18  Q.  B.  232 ;  21 
L.  J.,  Q.  B.  318 ;  16  Jur.  496.  8.  P^  Btghmm-e 
V.  Primrose,  5  M.  Jt  S.  65  ;  KiHon  v.  Wood,  1 
M.  &  Bob.  253. 

In  order  to  support  an  account  stated,  there 
must  be  an  admission  of  a  cbbt  due.  Lemere 
V.  EUwtt,  6  H.  Jt  N.  666 :  .30  L.  J.,  Bx.  350 : 
7  Jur.  (HA)  1206  ;  4  L.  T.  304. 

Therefore  where  a  defendant  verbally  agreed 
to  purchase  of  the  plaintiff  the  lease  and  good- 
will of  his  premises,-  and  on  being  asked  for  a 
deposit,  gave  an  I  O  17  for  25^.,  but  afterwards 
refused  to  complete  the  purchase : — Held,  that 
the  ion  was  evidence  of  an  account  stated.  Ih, 

There  must  be  an  acknowledgment  of  a  sub- 
sisting debt.  Tueher  v.  Barrow,  1  H.  &  By.  518 ; 
7  6.  Jt  G.623  ;  M.  Jt  H.  139 ;  3  Gar.  &  P.  85,  89 ; 
6  L.  J.  (O.B.)  K  B.  121.  8.  P.,  Bwrgk  v.  Legg, 
6  M.&  W.  418;  7  D.  P.  G.  814  ;  8Ii.  J.,  Bx.  258, 

The  plaintiff  demanded  402.  upon  an  agree- 
ment by  the  defendant,  an  incoming  tenant,  to 
pay  for  growing  crops ;  he  offered  to  pay  17/.: — 
Held,  no  evidence  to  support  an  account  stated. 
Wayman  v.  HUliard,  7  Bing.  101 ;  4  M.  &  P. 
729  ;  9  L.  J.  (0.8.)  G.  P.  30. 

Whether  a  conversation  between  the  defen- 
dant and  a  witness  is  sufficient  to  entitle  a 
plaintiff  to  reoover  on  an  account  stated,  is  a 
question  of  law  and  not  of  fact.  Bishop  v. 
Chamhre,  3  Gar.  &  P.  55 ;  M.  &  M.  116. 

Where  A.  was  shewn  an  account,  and  he 
objected  to  one  of  the  items,  but  made  no 
remark  with  respect  to  the  rest : — Held,  evidence 
of  an  account  stated  by  him  of  the  items  of  the 
account  to  which  no  objection  was  made.  Chis- 
man  v.  Court,  2  Man.  &  G.  817 ;  2  Scott  (N.H.) 
569 ;  10  L.  J.,  G.  P.  124. 

An  offer  to  pay  a  sum  less  than  the  sum 
claimed,  if  not  accepted,  is  no  evidence  against 
a  defendant  for  the  larger  sum  on  an  account 
stated.  Atkinson  v.  Woodhall,  1  H.  &  G.  170 ; 
31  L.  J.,  M.  G.  174 ;  8  Jur.  (N.a)  720 ;  6  L.  T. 
361 ;  10  W.  R.  671. 

A  landlord  being  in  possession  of  premises 
lately  held  by  his  insolvent  tenant,  in  which 
were  fixtures  belonging  to  the  latter,  agreed  to 
eive  up  possession  on  his  assignees  paying  11. 
for  the  rent  due.  They  enteral  and  sold  the 
fixtures,  but  no  occupation  by  them  was  proved : 
— Held,  that  the  11,  could  not  be  recovered  on 
an  account  stated,  the  agreement  to  pay  that 
sum  not  being  bottomed  on  any  previous  transac- 
tion between  the  parties.  Clarke  v.  Webb,  1  G.  M. 
&R.29;  2D.P.G.671 ;  4Tyr.673  ;  3L.J.,Ex,300. 

In  an  action  by  indorsee  against  indorser 
evidence  of  an  acknowledpnent  of  an  existing 
debt  and  of  a  promise  to  pay  by  the  defendant  is 
admissible,  and  sufficient  to  support  an  account 
stated.  Wagstaffe  v.  Boardman,  9  D.  &  K. 
248  ;  5  L.  J.  (0.8.^  K  6. 139. 

An  admission  by  a  defendant,  that  so  much 
was  agreed  to  be  paid  to  the  plaintiff  for  the  sale 
of  standing  trees,  made  after  the  trees  had  been 
felled  and  taken  away  by  the  defendant,  will 
support  an  account  stated,  though  not  for  goods 
solid  and  delivered.  Knowles  v.  Michel,  13  East, 
249.    8.  P.,  Pinchon  v.  ChUcoU,  3  Gar.  k,  P.  236. 

In  an  action  for  goods  sold,  and  on  an  account 
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stated,  to  recoyer  the  value  of  growing  poles 
purchased  from  the  plaintiff  by  the  defendant, 
and  afterwards  carried  away  by  him ;  it  appeared 
that,  at  the  time  of  the  bargain,  some  memo- 
randa in  writing  had  been  made,  but  which  were 
neither  stamped  nor  signed  by  the  parties ;  and 
that  the  defendant,  after  the  poles  were  carried 
away,  admitted  that  a  balance  was  due  to  the 
plaintiff,  who,  under  these  circumstances,  was 
nonsuited : — Held,  that  such  nonsuit  was  proper, 
as  it  was  not  proved  that  the  defendant  nad 
admitted  a  precise  and  definite  sum  to  be  due  to 
the  plfldntiff ;  and,  therefore,  that  he  could  not 
recover  on  the  account  stated,  without  reference 
to  the  memoranda,  which  were  not  admissible. 
Teall  V.  Auty,  4  Moore,  542 ;  2  Br.  &  B.  99  ;  22 
B.  B.  656. 

A,  qualified  acknowledgment  of  a  sum  due  to 
the  plaintiff  will  not  entitle  him  to  recover  on 
an  account  stated.    Bram  v.  Verity^  B.  k,  M.  230. 

An  acceptor  of  a  bill  of  exchange,  on  application 
to  him  for  payment,  answered  that  the  bill  had 
been  altered  as  to  the  acceptance,  by  being  made 
payable  at  a  particular  place;  that  he  never 
made  it  payable  there,  nor  elsewhere  than  at  his 
own  house ;  and  that  he  should  take  such  steps 
as  the  law  would  authorise  on  the  subject ;  that 
he  had  been  prepared  for  payment,  and  the  party 
might  have  had  the  money  by  calling  at  his 
house : — Held,  that  this  was  no  acknowledgment 
of  a  subsisting  debt.  Calvert  v.  Baker ^  4  M.  &  W. 
417  ;  1  H.  &  H.  404  ;  7  D.  P.  0. 17 ;  8  L.  J.,  Ex. 
40 ;  2  Jur.  1020. 

The  defendant  agreed  to  buy  a  piece  of  land, 
and  to  pay  the  purchase-money  on  the  1st 
January,  1845,  and  the  plaintiff  agreed,  upon 
payment  of  tbe  purchase-money,  to  convey  the 
land  to  the  defendant.  The  plaintiff,  in  support 
of  an  account  stated,  put  in  a  document,  dated 
the  19th  January,  1849,  in  these  terms :  **  I 
acknowledge  the  above  account  to  be  correct, 
the  amount  owing  by  me  as  cash  the  12th 
January,  1849,  being  1,0532.  7«.  1^."  Signed  by 
the  defendant.  The  jury  found  a  verdict  for 
the  plaintiff  : — Held,  tnat  the  defendant  became 
bound  to  pay  the  purchase-money  on  the  Ist  of 
January  without  a  conveyance,  and  that  the 
plaintiff  was  entitled  to  recover  upon  the  account 
stated.     Totes  v.  Gardiner,  20  L.  J.,  Ex.  327. 

It  is  a  good  plea  that  the  account  was  stated 
solely  of  and  concerning  charges  for  work  done 
as  an  attorney,  and  that  no  bill  of  costs  was 
delivered.  Scadding  v.  Eyles,  9  Q.  B.  858 ;  15 
L.  J.,  Q.  B.  364. 

In  an  action  by  an  attorney  for  business  for 
which  no  signed  bills  have  been  delivered,  an 
admission  by  the  defendant,  in  an  examination 
before  the  commissioners  under  a  commission 
of  bankruptcy  since  superseded,  that  the  sum 
claimed  was  due,  is  not  suflScient  evidence  of  an 
account  stated.  Eioke  v.  Nohee,  4  M.  &  Scott, 
585 ;  I  Bing.  (K.O.)  69 ;  8  L.  J.,  C.  P.  256 ;  1 
M.  &  Bob.  859. 

A  member  of  a  banking  company  wrote  to  the 
manager  of  it,  respecting  a  mistake  which  had 
been  made,  in  not  debiting  his  account  and 
crediting  the  bank  for  the  payment  of  the  several 
c^ls  due  from  him,  and  added,  "  Please  debit  me 
with  the  amount  of  the  calls  due  on  my  200 
shares.  I  think  it  will  be  5002.,  the  second  call, 
on  the  first  hundred  shares,  and  1,0002.  on  the 
two  caUs  on  the  second  hundred  shares ;  and 
advise  me  in  a  private  letter.  Your  bank  shall  be 
credited  here  upon  that  date.'*  To  this  letter  no 
answer  was  sent : — Held,  not  sufficient  evidence 


of  an  account  stated.  JSughet  v.  Thorpe^  5 
M.  Ic  W.  656  ;  9  L.  J.,  Ex.  109.  And  see  yewhall 
V.  HoU,  6  M.  fc  W.  662  ;  9  L.  J.,  Ex.  293. 

2.  WHSRB  A  DSED  BZIRTS  OB  HAS  BEBN 

EZBOUTED. 

Where  money  is  secured  by  a  deed,  and  a 
balance  is  struck  for  the  purpose  of  ascertaining 
how  much  remains  due  thereon,  and  the  obligor 
admits  the  correctness  of  the  account,  and  pn>> 
mises  to  pay  it,  an  action  on  an  account  stated 
will  not  lie,  but  the  action  must  be  brought  on 
the  deed.    MiddledUch  v.  MIU,  2  Ex.  523. 

In  an  action  for  dividends  sold  and  assigned  it 
appeared  that  the  plaintiff,  being  entitled  to  the- 
dividends  on  bank  stock,  agreed  to  sell  them  to 
the  defendant  for  175Z.  ASX/ex  the  bargain  wa» 
made,  it  was  found  that  the  stock  was  standing 
in  the  name  of  the  accountant-general,  and  that 
it  required  an  order  of  the  court  to  enable  the 
defendant  to  receive  the  dividends.  It  was  then, 
agreed  that  the  deed  of  transfer  should  be  exe- 
cuted, and  the  question  as  to  the  costs  of  obtaining 
the  order  should  be  referred  to  two  solicitors. 
The  deed  was  accordingly  executed,  and  125/. 
paid  by  the  defendant  to  the  plaintiff  at  the  time 
of  its  execution.  The  deed  stated  that  the  whole 
purchase-money  was  paid,  and  released  it,  but  in 
pursuance  of  a  previous  arrangement  the  defen- 
dant retained  502.  to  abide  the  event  of  the  refer- 
ence. The  plaintiff's  evidence  consisted  of  a  paper 
signed  by  the  defendant,  in  which  credit  was 
given  for  1252.  and  502.  stated  as  remaining  due. 
The  defendant  gave  in  evidence  the  d€«d  of 
transfer,  and  also  an  agreement  signed  by  the 
parties  at  the  time  of  signing  the  paper,  to  refer 
the  question  as  to  the  costs,  and  an  arrangement 
whereby  the  502.  was  to  abide  the  decision  o^ 
that  question : — Held,  that  the  plaintiff  could 
not  recover  the  remainder  of  the  purchase-money, 
inasmuch  as  there  was  no  debt  untU  the  deed: 
was  executed,  and  upon  its  execution  the  debt 
was  released,  and  that  there  was  no  evidence  of  an^ 
account  stated.  Baker  v.  Heard,  5  Ex.  959  ;  20- 
L.  J.,  Ex.  444. 

3.  CONSIDEBATION  TO  SUPPOBT. 

A  plaintiff  was  allowed  to  recover  on  a  subse- 
quent promise,  under  a  count  on  an  account 
stated,  where  the  original  agreement  was  void  by 
the  statute  of  fraucU.  Seago  v.  Beame,  4  Bing. 
459 ;  1  M.  ft  P.  227 ;  3  Gar.  ft  P.  170 ;  6  L.  J. 
(0.8.)  G.  P.  66 ;  29  B.  E.  599. 

An  agreement  respecting  the  transfer  of  an^ 
interest  in  land,  required  by  the  Statute  of  Frauds 
to  be  in  writing  and  signed,  cannot  be  enforced 
by  an  action  upon  the  agreement  against  the- 
transferee  for  the  stipulated  consideration,  not- 
withstanding that  the  transfer  has  been  effected, 
and  nothing  remains  to  be  done  but  to  pay  the- 
consideration  ;  but  when,  after  the  tranter,  the- 
transferee  admits  to  the  transferor  that  he  owes 
him  the  stipulated  price,  the  amount  may  be 
recovered  as  money  aue  upon  an  account  stated. 
Coekifig  v.  Ward,  1  G.  B.  858  ;  15  L.  J.,  G.  P.  245. 

The  defendant  promised  the  plaintiff,  orally, 
that  if  certain  goods  were  supplied  to  A.,  a  third' 
party,  he  would  see  the  plaintiff  paid  for  them. 
The  pbuntiff  accordingly  supplied  the  goods,  and' 
A.  l^t  the  country  wiUiout  having  paid  for  them. 
The  defendant  subsequently  orally  acknowledged 
his  liability  to  the  plaintifl  for  Uie- price  of  the 
goods : — ^Held,  that  the  plaintiff  was  not  entitled'! 
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to  recover,  upon  the  account  stated  founded  upon 
the  acknowledgment ;  for,  although  the  admission 
of  a  liability  to  pay  a  liquidated  sum  is  prin)4 
facie  evidence  of  an  account  stated,  evidence  had 
been  properly  given  to  shew  the  nature  of  the 
consideration  upon  which  it  was  founded  ;  and, 
it  appearing  that  the  sum  acknowledged  was  not 
the  subject  of  a  direct  liability  from  the  defen- 
dant to  the  plaintiff,  a  verdict  for  the  defendant 
had  been  rightly  entered.  Marshall  v.  WiUon, 
Ir.  B.  2  C.  L.  366  ;  14  W.  R.  699— Ex.  Ch. 

Although  an  account  stated  may  be  founded 
upon  a  mere  equitable  liability,  it  must  be  a 
direct  liability  from  the  defendant  to  the  plaintiff. 
Ih, 

The  circumstance  that  the  statute  of  frauds 
bars  a  party  from  recovering  upon  a  mere  parol 
contract  does  not  prevent  the  liability  created 
thereby  from  forming  a  good  ground  for  an  action 
founded  upon  a  subs^uent  statement  of  accounts 
between  the  parties.    Ih, 

A  plaintiff  put  in  evidence  an  account  signed  by 
the  ddEendant,  shewing  a  balance  of  S21Z.  5«.  to 
be  due.  The  first  item  in  this  account  was,  **  To 
principal  and  interest  of  old  account  with  Dr.  J. 
French,  transferred  as  per  letter,  146Z.  3«.  6<2." 
The  letter  was  as  follows  : — "  I  hereby  acknow- 
ledge tb  have  received  from  J.  M.  French,  Esq., 
:S212. 5«.,  and  should  I  die  during  my  absence  from 
England,  or  at  any  time  before  the  said  debt  is 
liquidated,  it  is  my  desire  that  he  should  be  paid 
out.  of  whatever  property  I  might  poesess  at  the 
time  of  my  death,  with  legal  interest  on  the 
same  *' : — Held,  that  the  plaintiff  was  not  entitled 
to  recover  the  146Z.  3«.  6a.,  the  evidence  shewing 
a  mere  promise,  without  consideration,  to  pay  the 
debt  of  a  third  person.  French  v.  French,  3  Scott 
(N.B.)  121 ;  2  Man.  &  G.  644  ;  10  L.  J.,  C.  P. 
:220 ;  6  Jur.  410. 

A  widow,  being  pressed  to  pay  M.  a  debt  owing 
from  her  deceased  nusband  to  the  deceased  hus- 
band of  M.,  signed  and  gave  to  M.'8  attorney  the 
following  note,  addressed  to  the  attorney:  "I 
beg  you  will  not  proceed  against  me  for  M.  for 
the  lOOl,  and  interest  lyhich  1  owe  her ;  I  will 
pay  the  interest  amounting  to  91.  due  on  the  23rd 
December,  and  the  principal  as  soon  as  I  am 
able  "  : — Held,  that  this  did  not  support  a  count 
for  money  found  to  be  due  from  the  widow  to 
M.  on  an  account  stated  between  them.  Peteh 
V.  Lyon,  9  Q.  B.  147  ;  16  L.  J.,  Q.  B.  893. 

A  company  having  contracted  a  debt  with  the 
plaintiff,  and  the  debt  not  being  paid,  he  laid  an 
4ittachm^t  on,  money  of  theirs  in  the  hands  of 
bankers.  While  the  attachment  was  in  force, 
the  defendant,  representing  himself  to  be  a 
director  of  the  company,  called  on  the  plaintiffs 
4ittomey  for  the  purpose  of  making  an  arrange- 
ment about  the  debt,  when  it  was  agreed  that 
the  following  letter  should  be  written  by  the 
•<lef endant  to  the  plaintiff,  which  was  accordingly 
4one  :  "  As  director  of  the  company,  I  have  to 
request  you  will  accept  50L  on  account  of  your 
claim  of  llQl.  I9s.  Id.  against  the  company ;  and 
in  consideration  of  your  withdrawing  the  attach- 
ment against  the  fimds  of  the  company,  I  agree 
on  the  part  of  myself,  and  on  behalf  of  the 
other  directors,  to  pay  you  the  balance  of 
66/.  19#.  7(2.":— Held,  that  this  letter,  coupled 
with  the  facts,  was  evidence  of  an  account  stated, 
and  that  it  was  no  answer  to  shew  that  the 
defendant  was  not  a  member  of  the  company 
when  the  original  debt  was  contracted.  Barker 
v.  BiH,  lOM.  &  W.  61 ;  11  L.  J.,  Ex.  376  ;  6  Jur. 


A  plaintiff  signed  a  contract  of  sale  of  goods 
to  the  defendant ;  he  afterwards  sued  the  defen- 
dant for  a  sum  which  he  contended  was  due  to 
him  out  of  the  proceeds  of  the  goods  as  a  balance, 
after  repaying  the  amount  advanced  by  the  de^ 
fendant  on  their  security.  The  plaintiff  gave 
evidence  that  on  the  sum  being  demanded  by 
his  agent  as  the  balance  out  of  the  proceeds, 
the  defendant  admitted  the  correctness  of  the 
amount,  and  said  he  would  pay  it  over : — Held, 
that  though  the  sale  was  absolute  in  law,  there 
was  evidence  that  it  was  accompanied  by  a  trust 
that  the  defendant  should  account  for  the  pro- 
ceeds, and  that  the  facts  shewed  a  sufficient 
consideration  for  the  account  stated  by  the 
defendant  to  entitle  the  plaintiff  to  recover  the 
balance,  as  money  due  upon  an  account  stated. 
Howard  v.  BroumJtill,  2  C.  L.  B.  125  ;  23  L.  J., 
Q.  B.  23. 

A  plaintiff,  having  a  claim  for  work  and 
materials  against  the  defendant,  to  the  amount 
of  672.,  was  indebted  to  him  in  IIH.  Thedefen- 
dant,  as  security  for  100/.,  held  an  equitable 
mortgage  upon  land  of  the  plaintiff.  The  parties 
having  met  together,  ascertained  the  value  of 
the  plaintiff's  interest  in  the  land  to  be  70/. ;  and 
it  was  verbally  agreed  that  the  defendant  should 
have  the  plaintiff's  equity  of  redemption,  and 
tliat  the  plaintiff  should  be  credited  with  70/.. 
which  being  added  to  the  67/.,  the  debt  of  111/, 
was  to  be  wii)ed  out,  and  a  balance  of  26/.  left 
in  hl9  favour  ^  but  it  was  finally  agreed  that  it 
should  be  taken  at  22/.  The  plaintiff,  before 
action,  sold  the  land  to  the  defendant : — Held, 
that  the  plaintiff  was  entitled  to  recovo-  the 
balance  of  22/.  as  money  due  upon  an  account 
stated.  Layeock  v.  Pickles,  4  B.  &  S.  497  ;  S3 
L.  J.,  Q.  B.  43  ;  10  Jur.  (NA)  336 ;  9  L.  T.  378  ; 
12  W.  B.  76. 

A  claim  which  is  absolutely  void  by  reason  of 
an  ill^fality  or  immorality  in  the  consideration, 
cannot  be  x^ied  on  in  support  of  a  count  upon 
an  account  stated.  Kennedy  v.  Broun,  13  C.  B. 
(N.8.)  677  ;  32  L.  J.,  C.  P.  137  ;  9  Jur.  (N.S.) 
119  ;  7  L.  T.  626  ;  11  W.  B.  284. 

A  promise  by  a  client  to  pay  money  to  a 
counsel  for  his  advocacy,  or  for  other  services 
incidentally  connected  with  litigation,  whether 
made  before,  during,  or  after  the  litigation,  has 
no  binding  effect,  and  therefore  such  a  promise 
is  not  sufficient  to  support  an  account  stated.  Ih. 

4.  Bt  OB  Against  what  Pebsons. 

Agents.] — To  connect  B.  with  A.,  who  had 
stated  an  account  with  the  plaintiffs  as  a 
co-promisor,  it  was  shewn  that  they  were  the 
trustees  of  an  insolvent  estate,  in  respect  of  which 
the  debt  arose ;  that  A.  and  B.  were  at  the 
counting-house  of  the  plaintiffs  on  several  occa- 
sions together ;  and  at  a  meeting  of  the  creditors 
of  the  insolvent  estate  the  amount  of  the  plain- 
tiff's debt  was  stated  by  one  of  the  defendants 
in  the  presence  of  the  other,  and  that  B.  had 
admitted  in  a  letter  that  there  was  a  debt  due  to 
the  plaintiffs  : — Held,  that  the  jury  was  justified 
in  coming  to  the  conclusion  that  A.,  in  stating 
the  account  with  the  plaintiffs,  had  authority 
to  bind  B.  ChUman  v.  Court,  2  Man.  &  G.  317  ; 
2  Scott  (N.B.)  669  ;  10  L.  J.,  C.  P.  124. 

In  order  to  constitute  an  account  stated,  the 
admission  of  liability  must  be  made  to  the  oppo> 
site  party  or  his  agent.  Bates  v.  Townley,  2  Ex. 
152  ;  19  L.  J.,  Ex.  399  ;  12  Jur.  606. 

The  particulars  in  an  action  were,  **  to  a  beast 
sold  and  delivered,  13/.  10*."    The  only  evidence 
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was  that  the  plaintiff  admitted,  in  a  oonyena- 
tion  with  a  third  person,  not  shewn  to  be  an 
agent  of  the  plaintiff,  that  he  owed  the  latter 
ISl.  10*. : — ^Ueld,  that  this  waa  no  OTidence  of  an 
accoimt  atated,  and  that  it  waa  not  eridenoe  on 
the  coont  for  goods,  aa  it  waa  not  shewn  to  be 
applicable  to  the  partionlaia.  JBreelum  t.  SatUh, 
1  A.  ft  B.  488. 

The  plaintiiFs  solicitor,  who  carried  on  bnsineaa 
within  the  jurisdiction  of  the  mayor's  court, 
wrote  to  the  defendant  demanding  payment  of 
72.  69.  6d,  for  gooda  sold  and  deliTerea  to  him  by 
the  phuntiif.  Neither  of  the  partiea  resided  or 
carried  on  business,  nor  waa  the  contract  entered 
into,  within  the  jurisdiction.  The  defendant,  in 
a  letter  written  to  the  plaintiffs  solicitor— poated 
outside,  but  reoeiTed  within  the  juriadiction — 
admitted  that  he  owed  5Z.  69.  M.  to  the  phiintiff. 
The  plaintiff  having  brought  an  action  in  the 
mayor'a  court  to  recoTer  51.  69, 6d.on  an  account 
stated,  the  defendant  obtained  a  writ  of  prohibi- 
tion : — ^Held,  that  the  admission  of  the  defen- 
dant and  the  bringing  of  the  action  amounted 
to  an  account  stated ;  that  the  account  was 
stated  within  the  jurisdiction  of  the  mayor's 
court,  and  that  the  plaintiffs  solicitor  waa  his 
agent  to  receive  the  admission  and  to  state  the 
account,  and  that  therefore  the  mayor's  court 
had  jurisdiction  to  try  the  action.  Chrundy  v. 
Townsend,  86  W.  R.  631— C.  A. 

Bzaentora.] — ^Among  the  papers  of  a  testator 
were  found  two  letters  sealed  and  directed,  '*  For 
G.,  my  late  servant"  O.  had  been  in  his  service 
as  housekeeper  for  some  yeara  before  his  death, 
but  had  left  him  for  some  time  previously  to 
that  event.  These  letters  contained  promissory 
notes  for  large  sums  of  money  ;  and  one  of  the 
letten  stated  that  the  testator  inclosed  2001.  as 
a  mark  of  respect,  and  the  other  letter  stated 
that  the  indoeed  was  for  her  long  and  faithful 
services.  G.  applied  to  the  executors  for  pay- 
ment of  the  notes,  and  upon  seeing  the  notes 
they  paid  her  a  portion,  and  promised  to  pay  the 
remainder,  but  afterwards  lefused  to  do  so:— 
Held,  aa  an  action  waa  not  maintainable  by  G. 
upon  the  notea,  which  were  in  effect  a  legacy, 
and  an  informal  one,  in  not  being  duly  attested 
as  required  by  7  WilL  4^1  Vict  c.  26,  and 
therefore  void,  that  the  action  was  not  maintain- 
able on  an  account  stated,  inasmuch  as  the 
promise  of  the  executors  was  made  on  a  supposed 
debt  wbich  in  fact  was  not  due.  Oauph  v. 
Findon  or  Tlndon,  7  Ex.  48  ;  21  L.  J.,  Ex.  68. 

In  an  action  by  the  executors  of  the  payee  of  a 
note,  against  the  makers,  the  executors  proved 
the  note,  with  the  following  indorsement  upon 
it,  signed  by  the  makers  and  one  of  the  execu- 
tors : — **Hnll,  1838. —  Memorandum,  that  the 
sum  of  II.  79.  6<{.,  one  quarter's  interest,  was  paid 
on  the  within  note.  William  Purdon,  Thomas 
Purdon "  :  —  Held,  sufficient  evidence  of  an 
account  stated  with  the  executors,  without  any 
proof  of  the  time  of  the  testator's  death.  Pwrdon 
V.  Purdon,  10  M.  &  W.  662 ;  12  L.  J.,  Ex.  8. 

Husband  and  l^fs.] — ^A  count  by  husband  and 
wife  for  money  found  to  be  due  from  the  defen- 
dant to  the  wife  before  her  marriage  on  accounts 
stated  between  them,  and  for  money  found  to  be 
due  from  the  defendant  to  the  pUintiffs  since 
their  intermarriage  on  accounts  stated  between 
them  since  the  intermarriage,  is  a  bad  count,  for 
not  averring  that  the  accounts  were  stated  in 
respect  of  nooney  due  in  right  nf  the  wife,  or 


otherwise  showing  her  interest  in  the  money. 
Johnson  ▼.  Imoos,  1  El.  &  61. 669  ;  22  L.  J.,  Q.  B. 
174  ;  17  Jur.  1066. 

Semble,  that  a  count  by  husband  and  wife  on 
an  account  stated  with  them  in  respect  of  a  debt 
averred  to  be  due  in  rig^t  of  the  wife,  or  for 
which  she  had  been  the  meritorious  cause  of 
action,  would  be  good.    Ih. 

Lvnatlea.] — ^A.  kept  cash  with  a  banker,  and 
tbe  balances  to  his  credit  were  stated  from  time 
to  time  in  a  paaa-book.  He  became  a  lunatic, 
but  the  account  continued  to  be  kept  by  his 
family  ;  and,  in  the  pass-book,  the  entries  in 
which  were  in  the  banker's  handwriting,  a  balance 
was  stated  to  the  credit  of  A. : — Held,  that  this 
was  not  evidence  to  support  a  count  on  an  account 
stated  with  A.,  in  an  action  by  his  representative 
against  the  banker,  to  recover  the  amount  of 
such  balance.  Ihrbuck  v.  BUphatn,  2  M.  &  W.  2  ; 
6  L.  J.,  Ex.  49. 

Partners.] — ^A.,  B.  and  C.  were  railway  con- 
tractors in  partnership,  and  had  entered  into  a 
contract  to  do  work  for  a  railway  company.  D. 
had  entered  into  a  sub-contract  to  do  part  of  the 
work,  for  which  part  bricks  were  required,  and  it 
was  necessary  that  D.  should  have  coals  to  bum 
the  bricks.  In  order  to  induce  the  plaintiff  to 
supply  D.  with  coals.  A.,  without  the  previous 
knowledge  or  subsequent  assent  of  his  copartners, 
entered  into  a  guarantee,  in  the  name  of  the 
firm,  to  secure  the  payment  of  the  price  of  the 
ooals  to  be  supplied  to  D.  by  the  plaintiff.  The 
managing  clerk  of  the  firm,  without  the  know- 
ledge of  B.  and  0.,  wrote  letters  to  the  plaintiff 
containing  evidence  of  an  account  stated  respect- 
ing the  amount  due  under  the  guarantee : — ^Held, 
that  aa  the  giving  the  guarantee  waa  not  a 
partnership  business,  the  letters  of  the  clerk 
respecting  it  were  not  evidence  of  an  account 
stated  as  against  B.  and  G.  Brettel  v.  WtUiavM, 
4  Ex.  623 ;  19  L.  J.,  Ex.  121. 

6.  Eyidskoe  to  Suppobt. 

In  an  action  to  recover  sums  received  by  the 
defendant,  as  servant  to  the  plaintiff,  the  defen- 
dant put  in  the  following  memorandum,  written 
by  the  plaintiff  on  the  back  of  an  unstamped 
receipt,  **  Balanced  up  to  this  day  as  per  cash 
book,  I9th  November,  1846,  S.F."  :— Held,  that 
this  memorandum  was  admissible  without  a 
stamp,  though  tiie  receipt  on  which  it  was  written 
was  not ;  and  that  in  the  absence  of  any  evidence 
by  the  plaintiff  to  the  contrary,  it  was  evidence 
that  up  to  the  day  of  its  date  the  account 
between  the  parties  had  been  adjusted,  and  that 
nothing  waa  then  due  from  the  defendant. 
Finnoy  v.  TootO,  6  C.  B.  604 ;  17  L.  J.,  0.  P.  168  ; 
12  Jur.  291. 

When  the  particulars  of  demand  were  on  an 
account  stated,  "  aa  appears  by  a  memorandum 
under  tiie  himd  of  the  defendant  of  this  date," 
and  the  memorandum  was  inadmissible  for  the 
want  of  a  promissory  note  stamp  : — Held,  that 
the  account  stated  might  be  proved  by  other 
evidence  than  the  memorandum.  Singleton  v. 
Barrett,  2  G.  ft  J.  368 ;  2  Tyr.  409 ;  1 L.  J.,  Ex.  134. 

Held,  also,  that  verbal  evidence  was  admissible 
of  an  admission  of  the  money  being  due,  and  a 
promise  to  pay  it  by  instalments,  though  such 
admission  and  promise  were  made  at  the  time  of 
signing  the  memorandum,  and  were  embodied  in 
it    Ih. 
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In  August,  1844,  the  defendant  gave  the  plain- 
tiff a  promissoTj  note  for  23^.  2#.  8<2.,  which  the 
note  aescribed  as  being  the  amount  of  interest 
due  on  a  note  for  11 7^.  U.,  dated  6th  July,  1838, 
up  to  6th  July,  1844  : — Held,  to  be  evidence  of 
an  account  stated  in  August,  1844,  of  a  subsisting 
debt  of  117/.  As;  Perry  or  Penny  v.  Slade^  8 
Q.  B.  115  ;  i5  L.  J.,  Q.  B.  10  ;  10  Jur.  31. 

A  note  payable  fiye  years  after  date,  for  value 
received,  is  evidence  of  an  account  stated  against 
which  the  statute  of  limitations  does  not  com- 
mence running  until  the  maturity  of  tjhe  note. 
Fiyer  v.  Roe,  12  C.  B.  437. 

In  an  action  on  a  bill  or  note  against  an 
indorser  by  an  indorsee,  the  bill  wiU  not  be 
evidence  of  an  account  stated,  unless  there  is  an 
admission  of  the  money  being  due.  Bird  t. 
Legge,  7  D.  P.  C.  814 ;  5  M.  &  W.  418 ;  3  Jur. 
823.  See  also  Jardine  y.  Payne,  1  6.  &  Ad.  663 ; 
9  L,  J.  (0.8.)  K.  B.  129. 

In  an  action  for  use  and  occnpation,  4/.  was 
paid  into  court  on  the  account  stated.  The 
plaintiffs  proved  that  the  defendant  being 
indebted  to  them  as  surviving  executors,  and 
having  no  other  account  with  them,  was  called 
upon  by  them  for  payment,  and  refused,  saying 
he  had  a  cross-demand  on  the  funds  of  the 
testator.  The  plaintiffs  gave  evidence  of  a  debt 
exceeding  4Z.,  and  contended  that  these  facts 
with  the  admission  implied  by  the  payment  into 
court  entitled  them  to  recover  the  larger  simi  on 
the  account  stated,  the  other  accounts  being 
inapplicable  : — ^Heid,  that  they  could  not  so 
recover,  for  that  the  averment  of  an  account 
stated  could  only  refer  to  a  single  occasion ;  and 
the  answer  of  the  defendant,  with  the  subsequent 
payment  into  court,  merely  showed  that  upon 
that  accounting,  which  alone  was  in  Question, 
the  defendant  was  found  indebted  4Z.  Kennedy 
V.  Withers,  3  B.  &  Ad.  767  ;  1  L.  J.,  K.  B.  260. 

Evidence  of  an  account  stated,  whereby  the 
defendant  udmitted  a  balance  due  to  the  plain- 
tiff, is  not  done  away,  but  confirmed  by  evidence 
of  a  foreign  judgment  recovered  by  the  plaintiff 
for  the  same  sum,  with  a  stay  of  execution  for 
six  months  to  enable  the  defendant  to  prove  a 
counter-demand,  if  he  had  any.  HaU  v;  Odber, 
11  East,  118;  10  B.  R.  443. 

T.,  by  wiU,  desired  that  600/.  lent  by  her  to 
the  defendant  should  be  allowed  to  remain  in  his 
hands  during  the  life  of  her  sister,  he  paying  the 
interest  to  her  sister,  but  that  on  her  sister's 
death  T.'s  executors  should  collect  the  500/.  and 
divide  it  between  her  two  nieces,  one  of  whom 
was  the  plaintiff  and  the  other  the  defendant's 
wife,  the  same  to  be  for  their  sole  and  separate 
use,  free  from  the  control  and  debts  of  any 
husband,  with  benefit  of  survivorship.  During 
the  lifetime  of  the  tenant  for  life,  the  plaintiff's 
husband  took  from  the  defendant  his  acceptance 
for  242/.  payable  in  twelve  months^  and  as  for 
the. share  of  the  plaintiff's  wife  in  the  legacy. 
The  plaintiff  and  her  husband,  and  the  defendant 
and  his  wife,  signed  a  receipt  to  the  executor  of 
T.'s  will  as  and  for  a  receipt  of  the  legacy  of  500/. 
But  no  money  ever  in  fact  passed ;  the  500/.  was 
never  collected  from  the  defendant ;  the  accept- 
ance was  never  negotiated  ;  and  on  the  death  of 
the  plaintiffs  hus^md  the  defendant  procured  a 
return  of  it  to  him.  Again  :  the  plaintiff's  father 
l>equeathed  to  her  the  proceeds  of  a  life  policy, 
and  made  the  defendant  his  executor,  who,  act- 
ing in  that  capacity,  I'eceived  200/.  upon  the 

*licy.  Afterwards,  and  after  the  death  of  the 
tiff's  husband  and  the  defendant's  wife,  the 


plaintiff  claimed  from  the  defendant  payment 
of  the  two  sums  of  242/.  and  200/.,  and  a  further 
sum  for  money  lent  by  her  to  him.  At  an  interr 
view  between  them,  in  the  presence  of  the 
plaintiff's  attorney,  the  defendant  dictated,  and 
the  attorney  wrote  out,  a  memorandum,  by 
which  the  defendant  charged  himself  with  the 
242/.  and  200/.,  and  the  item  for  money  lent,  amd 
with  interest  from  the  date  of  the  death  <k  the 
plaintiff's  husband.  At  the  same  interview  he 
mentioned  certain  claims  of  his  against  the 
plaintiff's  husband,. and  askiod  whether  he  oould 
set  them  oft,  but  did  not  enter  them  in  the 
memorandum.  He  also  afterwards,  at  the  same 
interview,  signed  on  the  back  of  the  memoran« 
dum  an  authority  to  his  attorney  to  pay  tlie 
plaintiff  the  amount  due  to  her  out  of  any  moneys 
that  might  be  received  on  his  account,  r^erring 
verbally  to  an  intended  sale  of  some  property  on 
his  behalf.  At  the  trial  no  evidence  was  given 
of  any  set-off.  It  was  objected  that  tiie  242/, 
had  been  reduced  into  possession  by  the  plain- 
tiff's husband,  and  therefore  she  had  no  right  ol 
action  in  her  personal  capacity ;  and  that  the 
200/.  was  held  by  the  d^endant  as  executor,  and 
therefore  he  could  not  properly  be  sued  in  bis 
personal  capacity ;  and  that  the  memorandum 
and  authority,  taken  together,  were  not,  under 
the  circumstances,  a  statement  of  an  account  as 
due  in  prsBsenti  :-r-Held,  that  the  jury  was  justi- 
fied in  finding  that  the  memorandum  was  a 
statement  of  account  sufficient  to  entitle  the 
plaintiff  to  maintain  her  action  in  respect  of  both 
the  sums..  Ibpham  v.  Moreeraft,  8  £1.  &  BL 
972  ;  4  Jur.  (N.8.)  611 ;  6  W.  R.  294. 

In  an  action  on  an  attorney's  bill  of  costs,  i€ 
he  fails  on  the  ount  for  work  and  labour, 
because  no  bill  has  been  delivered,  he  cannot 
recover  upon  an  account  stated,  though  he  proves 
that  the  charges  were  assented  to  by  the  clients 
Brooke  v.  Boekett,  9  Q.  B.  847  ;  16  L.  J.,  Q.  B. 
178  ;  11  Jur.  284. 

B.  lent  money  to  A.  upon  C.'s  promise  to- 
become  surety  for  its  repayment;  and  on  the 
money  being  advanced,  A.  and  C.  signed  and 
delivered  to  B.  -the  following  memorandum : 
"  We,  jointly  and  severally,  owe  you  60/."  : — 
Held,  evidence  of  an  account  stated  by  A.  &  Cv 
jointly.  Buck  v.  Bursty  L.  B.  1  C.  P.  297  ;  12 
Jur.  (N.S.)  704. 

An  acknowledgment  by  a  defendant,  after 
action,  of  money  being  due  to  the  plaintiff, 
when  there  is  no  debtor  account  between  them 
proved  to  have  existed  before  action,  is  not 
evidence  on  an  account  stated.  Allen  v.  Chok^ 
2  D.  P.  0.  546. 

Nor  is  an  offer  of  a  cognovit  after  action 
brought.  Spencer  v.  Parry,  4  N.  &  M.  770  ;  ^ 
A.  &  E.  331  ;  4  L.  J.,  K.  B;  186. 

A  plaintiff  sued  upon  an  account  rendered  by 
the  defendant : — ^Held,  that  the  plaintiff  might 
impeach  an  item  in  theaccountby  which  thedefen* 
dant  sought  to  retain  money  under  an  illecal  con- 
tract, notwithstanding  that  account  was  Uie  only 
evidence  in  the  action.  Rose  v.  Savory,  2  Bing. 
(K.o.)  145  ;  1  Hodges,  269 ;  2  Scott,  199. 

I  0  IT'S.]  —  0.  joined  in  giving  a  joint  and 
several  promissory  note  for  a  debt  due  to  the 
plaintiff  from  another  of  the  makers,  for  which 
G.  was  not  previously  liable.  The  note  was 
afterwards  returned  to  the  makers  to  have 
another  maker's  name  added  (which  was  after- 
wards done),  and  an  I  O  U  for  value  received,, 
signed  by  G.  and  another  of  the  makers,  was  in 
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the  meantime  left  with  the  plaintiff  as  a  security. 
Semble,  that  such  a*  dooament  given  for  a  debt 
for  which  G.  was  not  primarily  liable  would  not 
support  an  action  on  an  account  stated  against 
C.  GmUd  V.  Qfombs,  1  C.  B.  543  ;  14  L.  J.,  C.  P. 
175  ;  9  Jur.  494. 

Held,  that,  even  if  the  note  was  for  want  of  a 
stamp  in  consequence  of  the  a<1dition  of  a  new 
maker  void,  it  was  admissible  upon  the  account 
stated,  to  show  that,  before  the  alteration,  and 
at  the  time  when  the  I  O  U  was  given,  there  was 
a  debt  due  to  the  plaintiff  upon  the  note,  to 
which  C.  was  primarily  liable.    lb. 

An  I  0  U  in  the  defendant's  writing,  not 
addressed  to  anyone,  but  produced  by  the 
plaintiff,  is  prim&  facie  evidence  of  an  account 
stated  with  him.  Douglas  v.  Holme,  4  P.  &  D. 
685  ;  12  A.  &  E.  641  ;  10  L.  J.,  Q.  B.  43.  S.  P., 
Paytuf  V.  Jenkins,  4  Car.  &  P.  324  ;  Lemtn'e  v. 
Elliott,  6  H.  &  N.  656  ;  30  L.  J.,  Ex.  360  ;  7  Jur. 
(N.8.)  1206  ;  4  L.  T.  304. 

But  not  of  money  lent.  Fesenmayer  v.  Adeock, 
16  M.  &  W.  449. 

If  the  defendant  wishes  to  rebut  the  inference 
arising  from  its  production  by  the  plaintiff,  he 
should  show  that  it  has  been  in  the  hands  of 
some  other  party.  Curtit  v.  Richards,  1  Man.  & 
G.  46  ;  1  Scott  (K.B.)  155  ;  9  L.  J.,  C.  P.  240 ; 
4  Jur.  508. 

The  directors  of  a  mine,  conducted  on  the 
cost-book  principle,  wanting  money  to  work  the 
mine,  entered  into  an  agreement  that  they  should 
each  take  100  shares  in  it,  at  11.  per  share,  and 
each  of  them  accordingly  gave  his  I  0  U  to  the 
secretary  for  100/. : — Held,  evidence  of  an 
account  stated  between  the  secretary  and  a 
director  who  had  given  his  I  0  U  pursuant  to 
the  agreement.  Graves  v.  Ciwh,  2  Jur.  (N.s.) 
475. 

Upon  a  sale  of  a  leasehold,  the  vendee  agreed 
to  pay  a  deposit  of  50Z.,  and  the  residue  on  com- 
pletion. Instead  of  actually  paying  the  50/.  he 
gave  the  vendor  5/.  and  an  I  0  U  for  45/. : — 
Held,  that  the  vendor,  failing  to  make  a  good 
title,  was  not  entitled  to  recover  the  45/.,  as 
money  due  upon  an  account  stated,  and  that  tlie 
defence  was  admissible  under  the  plea  of  never 
indebted.  WiUon  v.  Wilsm,  2  C.  L.  R.  818 ;  14 
C.  B.  616 ;  23  L.  J.,  C.  P.  187  ;  18  Jur.  581 ;  2 
W.  R.  421. 

At  the  sale  of  an  estate,  one  of  the  conditions 
being  that  a  deposit  should  be  paid  immediately, 
a  lot  was  knocked  down  to  a  person,  who  having 
no  money  with  him,  an  arrangement  was  entered 
into,  with  the  sanction  of  the  vendor's  solicitor, 
in  virtue  of  which  the  vendee  gave  his  I  0  U, 
addressed  to  the  auctioneer,  for  the  deposit,  and 
signed  a  memorandum  that  he  had  purchased 
the  property,  and  paid  the  deposit,  and  bound 
himself  to  complete  the  purchase,  which  memo- 
randum was  also  signed  by  the  auctioneer  as 
agent  of  the  vendor.  The  Ixirgain  having  after- 
wards gone  off: — Held,  that  the  auctioneer 
might  recover  the  amount  of  the  I  0  U  under  an 
account  stated.  Cleave  v.  Moors,  3  Jur.  (N.s.) 
48  ;  5  W.  R.  234. 

The  premium  stated  in  an  indenture  of  appren- 
ticeship was  50/.,  but  at  the  time  of  execution 
the  defendant  agreed  to  give  the  plaintiff  (the 
master)  four  I  0  U's  for  20/.  more,  for  which 
instruments  the  defendant,  on  the  application  of 
the  plaintiff,  who  feared  that  they  were  void 
promissory  notes,  afterwards  substituted  a  single 
I  0  U  in  a  proper  form,  and  on  that  the  action 
was  brought.    The  jury  found  that  the  deed  of 
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apprenticeship,  though  void,  was  the  very  deed 
which  the  defendant  bargained  for  : — Held,  that 
the  plaintiff  was  entitled  to  recover.  Westlake 
V.  Adams,  5  C.  B.  (N.S.)  248 ;  27  L.  J.,  C.  P. 
271  ;  4  Jur.  (N.s.)  1021.  S.  C,  at  nisi  prius, 
1  F.  &  F.  183. 

A.,  in  January,  1853,  gave  to  B.  his  I  0  U  for 
65/.  After  A.'s  death,  B.  having  claimed  the 
amount,  his  receipt  for  the  amount  was  produced. 
B.  swore  positively  that  the  amount  had  never 
been  received.  A  court  of  ^equity  held,  that  it 
could  not  act  on  his  unsupported  testimony 
against  the  written  evidence.  Farrow,  In  re,  22 
Beav.  400. 

An  agreement  for  the  purchase  of  a  public- 
house  contained  the  following  stipulations : — 
^'And,  as  earnest  of  this  agreement,  the  pur- 
chaser has  paid  into  the  hands  of  the  vendor 
50/.,  which  is  to  be  allowed  in  part  payment  at 
the  completion  of  this  agreement.  If  the  vendor 
shall  not  fulfil  the  same  on  his  part,  he  shall 
return  the  deposit,  in  addition  to  the  damages 
hereinafter  stated ;  and,  if  the  purchaser  shall 
fail  to  [)erform  his  part  of  the  agreement,  then 
the  deposit-money  shall  become  forfeited,  in 
part  of  the  following  damages  ;  and  if  either  of 
the  parties  neglects  or  refuses  to  comply  with 
any  part  of  this  agreement,  he  shall  pay  to  the 
other  50/.,  mutually  agreed  upon  to  be  the  dam- 
ages ascertained  and  fixed,  on  breach  hereof." 
Instead  of  depositing  the  50/.  the  purchaser  gave 
an  I  0  U  for  the  amount.  The  purchaser  failed 
to  complete  the  purchase,  and  the  vendor  sold 
the  public-house  for  10/.  less  than  the  purchaser 
agreecl  to  pay  for  it.  In  an  action  by  the  vendor 
against  the  purchaser  for  breach  of  the  agree- 
ment : — Hekl,  that  he  was  entitled  to  recover 
the  50/.,  and  was  not  limited  to  the  amount  of 
damage  which  he  had  actually  sustained.  HirUon 
V.  Sparks,  37  L.  J.,  C.  P.  81  ;  L.  R.  3  C.  P.  161 ; 
17  L.  T.  600  ;  16  W.  R.  360. 

The  plaintiff,  the  grantee  of  a  bill  of  sale, 
having  taken  possession  of  the  goods,  the  defen- 
dant, the  brother  of  a  grantee  under  a  subsequent 
bill  of  sale,  reimbursed  the  plaintiff  part  of  the 
money  he  had  paid  to  satisfy  a  distress  for  rent 
on  the  goods,  and  gave  him  an  I  0  U  for  the 
residue,  upon  an  undertaking  by  the  plaintiff  not 
to  remove  or  sell  the  goocis : — Held  that  the 
plaintiff  was  entitled  to  recover  upon  the  I  0  U, 
on  an  account  stated.  Bain  v.  Harris,  1  L.  T. 
40  ;  8  W.  R.  79. 
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B.  Particular    Mortqages    and    Incum- 

brances. 

1.  Equitable  Mortgages. 

a.  By  deposit  of  Title  Deeds. 

i.  Creation  of,  1438. 

ii.  What  Deeds,  1442. 
iii.  To  prepare  Legal  Mortgage,  1443. 
iv.  Extent  of  Security  and  Charge, 
1444. 

V.  Further  Advances,  1445. 

b.  Without  Deposit,  1446. 

2.  Loan  for  a  Period,  1449. 

3.  Welsh  Mortga^fes,  1452. 

4.  Stock  Mortgages,  1453. 

5.  Charges,  1454. 

6.  Liens. 

a.  Creation  and  Extent,  1457. 

b.  How  Lost,  1462. 

7.  Of  Colonial  Estates. 

a.  West  Indies,  1462. 

b.  British  Guiana,  1465. 

c.  Canada,  1466. 

d.  Australia,  1467. 

8.  Stamping — See  Revenue. 

C.  Interest. 

1.  When  Payable,  1467. 

2.  After  Tender,  1470. 

3.  Bate, 

a.  In  General,  1471. 

b.  Due  Payment — Redaction,  1475. 

c.  Penal,  1476. 

4.  Compound. 

a.  In  General,  1477. 
^  b.  After  Transfer,  1478. 

e.  After  Report,  1479. 


5.  Arrears,  1480. 

6.  Against  Mortgagee  in  Possession,  1481. 

7.  In  lieu  of  Notice  to  Pay  off,  1481. 

8.  Defaults— Waiver  —  See   Loan    for   a 

Period,  ante,  B.  2. 

D.  Assignment  and  Transfer. 

1.  In  General,  1488. 

2.  At  Undervalue,  1485. 

3.  Title  of  Assignee,  li^o, 

4.  Account,  1488. 

5.  Under  Vendor  and  Purchaser  Act,  1874, 

s.  4, 1490. 

6.  Under  Conveyancing  Act,  1881, «.  15, 1490. 

E.  Effect  of,  on  Limitations  of  Propbrtt, 

1491. 

F.  Management  and  Account. 

1.  General  Rights  and  Duties  of  Mortgagee^ 

1491. 

2.  Mortgagee  in  Ponsession, 

a.  Who  is,  1492. 

b.  Position  of,  1496. 

S.  Account. 

a.  General  Principles  and  Wilful   De- 

fault, 1497. 

b.  When  Ordered,  1499. 

c.  Rests,  1501. 

4.  Growing  Crops,  1505. 

5.  Leases. 

a.  By  Mortgagor,  1506. 

b.  By  Mortgagee,  1511. 

c.  By  Mortgagor  and  Mortgagee  Jointly, 

1512. 

d.  Distress,  1513. 

e.  Ejectment,  1514. 

/.  Action  on  Covenants,  1515. 

6.  Mines,  1515. 

7.  Outlay  and  Expenditure. 

a.  In  General,  1517. 

b.  Insurance  Premiums,  1518. 

e.  Repairs  and  Improvements,  1520. 

d.  Rents  and  Fines  Disbursed,  1522. 

e.  Commission  and  Receivership,  1522. 

8.  Rents  and  Profits. 

a.  Right  of  Mortgagee  to  Take,  1525. 

b.  Account  against  Mortgagee  for,  1530. 

c.  Occupation  Rent,  1533. 

9.  Timber  and  Waste. 

a.  Rights  of  Mortgagee,  1534. 

b.  Rights  of  Mortgagor,  1534. 

10.  Right  to  Poli/!y  Moneys — See  Insurance. 

11.  Presentation  to  Benefice — See  Ecclesi- 

astical Law,  IX.  1,/. 

G.  Priority  of  Estates,  Debts,  and  Incum- 

brances. 

1.  Of  Mortgagee  in  General. 

a.  To  prior  Estates,  1535. 

b.  To  Debts  and  Charges,  1540. 

c.  To  Statutes  Staple,  1549. 

d.  To  Crown  Debts,  1550. 

e.  Notice— Effect,  1550. 

/.  To  Partnership  Rights  — ^i-tf  Part- 
nership. 
g.  To  Judgments — iSSe^  Judgment. 

2.  Of  Puisne  Incumbrancer. ^-(^See  also  G.  1, 

a.  and  &.) 

a.  Without  Notice,  1557. 

b.  By  giving  Notice,  1561. 
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S.  By  getting  in  Outstanding  Legal  Estate, 
a.  In  General,  1566. 
i.  After  Notice,  1571. 

4.  Of  Equitable  Mortgagee  by  Deposit ^  1573. 

5.  Registration— Effect,  157S. 

6.  By  Possession  of  Deeds, 

a.  Negligence  or  Possession,  1584. 

b.  Recitals,  Notice  by,  1599. 

7.  Mortgages  of  Personalty — Xotiee  to  Legal 

Owner,  1602. 

H.  Tacking. 

1.  Snecessive  Mortgages,  1606. 

2.  Further  Advances,  1611. 
S.  Judgments,  1614. 

4.  Bonds,  1616. 

5.  Simple  ContraH  Debts,  1618. 

6.  Ireland  and  Irish  Registry  Act,  1619. 

I.  Consolation,  1619. 

J.  Marshalling,  1627. 

E.  Payment    off.      Reconveyance,     and 
Deeds. 

1.  Payment  and  Discharge. 

a.  What  amounts  to,  1636. 

b.  Title  to  Money,  1642. 

c.  Presumption  of,  1643. 

d.  Joint  Receipt,  1643. 

e.  Tender,  1644. 

/.  Interest  and  Costs  after  Tender — See 
Interest,  ante,  C.  2 ;  and  Costs 
AND  Expenses,  post,  S.  3,  e, 

2.  Reconveyance, 

a.  Right  to,  1646. 

b.  Presumption  of,  1650. 

c.  None  Executed,  1650. 

d.  Obtained  by  Fraud,  1650. 

e.  Under  Conveyancing  Act,   1881,  s. 

\h—See  Assignment  and  Trans- 
fer, ante,  D.  6. 

3.  Deeds. 

a.  Right  to,  1652. 

b.  Loss  of,  1654. 
e.  Production  of. 

i.  Of  Mortgage-deed,  1656. 
ii.  Of  Title-deeds  and  other  Securi- 
ties, 1658. 
d.  Costs  of  obtaining — See  Costs  and 
Expenses,  post,  S.  2,  e. 

L.  Redemption. 

1.  Right  to, 

a.  General  Principles,  1663. 

b.  Crown,  1666. 

c.  Joint  Right,  1666. 

d.  Puisne  Mortgagee,  1667. 

e.  Other  cases,  1669. 

/.  Judgment  Creditors — jSS^  Judgment. 

2.  Concealment  of  Prior  Mortgage,  1677. 

3.  Equity  of  Redemption. — (^Seealso  Effect 

of  (Mortgage)  on  Limitations 
of  Property,  ante,  E.) 

a.  General  Incidents  of,  1678. 

b.  Sale  of. 

i.  In  General,  1679. 

ii.  Purchase  by  Mortgagee,  1580. 

4.  Time  for,  1683.— (iSrc  also  B.  2,  ante.) 


5.  Proceedings  for, 

a.  In  General,  1686. 

b.  Offer  to  Redeem,  1689. 
e.  Accounts,  1690. 

d.  Decree,  1691. 

6.  Ck)sts  and  Expenses — See  post,  S.  4. 

M.  Remedies  of  Mortgagee. — (See  also  post. 
Foreclosure,  Sale  by  Court,  Sale 
UNDER  Power,  Receiver.) 

1.  In  General,  1692. 

2.  On  Covenant,  1696. 

8.  On  Collateral  Securities,  1699. 
4.  Distress — Attornment  Clause,  1701. 
6.  J^><T^w^«/,  1706. 

N.  Foreclosure. 

1.  Right  to,  1708. 

2.  mio  Bound  by,  1714. 

3.  Against  Crown,  1715. 

4.  Against  Infants, 

a.  In  General,  1716. 

b.  Decree  Absolute,   or    Day  to  show 

Cause,  1718. 

e.  Sale  when  Ordered,  1720. 

5.  Against  Lunatics,  1720. 

6.  Against  Married  Women,  1721. 

7.  Tenant  for  Life  and  Remainderman,  1721, 

8.  Trustee  in  Bankruptcy,  1723. 

9.  Under  7  Oeo,  2,  e,  20,  1723. 

10.  Time. 

a.  Computation,  1725. 

b.  Enlargement,  1725. 

c.  Equitable  Mortgages,  1729. 

d.  Where  several  Defendants,  1730. 

11.  Attendance  for  Payment,  1732. 

12.  Opening. 

a.  In  General,  1733. 

b.  Subsequent    Receipt  of    Rents  and 

Profits,  1736. 

13.  Staying,  1787. 

14.  Proceedings  for. 

a.  Form  of,  1739. 

b.  Disclaimer,  1742. 

c.  Defendant  out  of  Jurisdiction,  1743. 

d.  Non-appearance  of  Defendant,  1744. 

e.  Proof  of  Mortgage,  1745. 
/.  Form  of  Decree,  1747. 

g.  Dismissal  of  Bill  to  Redeem — See 
Redemption,  Proceedings  for, 
In  General,  ante,  L.  5,  a, 

h.  Reference  for  Inquiry,  1752. 

».  Accounts,  1754. 

j.  Revivor,  1757. 

15.  Costs  and  Expenses — See  post,  S.  5. 

O.  Sale  by  Court. 

1.  When  Ordered, 

a.  In  General,  1757. 

b.  Equitable  Mortgages. 

i.  In  General,  1765. 
ii.  By  Deposit.  1765. 

2.  Leave  to  Bid,  and  Reserve,  1766. 
8.  Conveganoe,  1768. 

4.  Oih£r  Matters,  1768. 

P.  Sale  under  Power. 

1.  Existence  of  Power,  1771. 
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2.  Validity  of. 

a.  In  General,  1774. 

b.  Notice  to  Mortgagor,  1778. 

c.  Auction  or  Private  Contract,  1780. 

d.  Price,  1780. 

e.  Management  and  Conduct,  1782. 
/.  Conditions,  1783. 

ff.  Severance  of  Minerals,  1783. 
A.  Deposit,  1784. 

3.  Right  to  Proceed*. 

a.  In  General,  1784. 

h.  Between  Mortgagor  and  Mortgagee, 

1786. 
c.  Of  Puisne  Incumbrancer,  1788. 
.  d.  Whether    Real  or    Personal  Estate 
— See  Conversion. 

4.  Purchaae  hy  Mtrrtgagee^  1790. 

5.  PurclM*e  hy  Mortgagor^  1792. 

6.  Pre-emption,  Right  to,  1792. 

7.  Injunction  against ,  1793. 

8.  SeUing  Aside,  1794. 

9.  Specijic  Performance,  1796. 

Q.  Rbceiveb. 

1.  Appointment. 

a.  In  General,  1797. 

h.  Against  Mortgagee,  1801. 

c.  At  Suit  of  Mortgagee. 

i.  Legal  Mortgagee,  1802. 
ii.  Equitable  Mortgagee. 

1.  In  General,  1802. 

2.  By  Deposit,  1803. 

iii.  Subsequent  Mortgagee,  1803. 
iv.  Other  Cases,  1804. 

d.  Under  Judicature  Act,  1873,  1807. 

e.  Under  Irish  Mortgage  Act,  1808. 

2.  Right*,  Duties,  and  Liabilities, 

a.  In  General. 

1.  Of  Receiver,  1810. 
ii.  Persons  Interested,  1811. 
ft.  Under  Irish  Mortgage  Act,  1814. 

3.  Receipt  of  Moneys  by,  in  Foreclosure,  1814. 

R.  Parties. 

1.  Suits  for  Foreclosure,  Sale,  or  Red^^mp- 

tion. 
a.  General  Principles,  1816. 
ft.  Joint  Owners,  1816. 

c.  Judgment  Creditor,  1817. 

d.  Mortgagee  or  his  Heir,  1819. 

e.  Mortgagor  or  his  Heir,  1820. 
/.  Personal  Representative,  1821. 

g.  Tenant  for  Life  or  Remainderman, 

1822. 
h.  Trustee,  1823. 
i.  Cestui  que  Trust,  1825. 
j.  After  Assignment,  1828. 
X  Transferee  after  Decree,  1828. 
I.  Other  Cases,  1829. 

2.  Suits  for  Account,  1830. 

3.  Other  Suits — See  Practice  (Parties). 

8.  Costs  and  Expenses. 

1.  Of  Preparation  of  Mortgage,  1832. 

2.  Collateral. 

a.  Protection  of    Estate    or    Security, 

1833. 
ft.  Of  obtaining  Administration,  1836. 
c.  Of  obtaining  Deeds,  1836. 

"        3.  Rights  and  Liabilities  of  Mortgagee — See 
also  4,  infm. 
a.  In  General,  1837. 


ft.  Misconduct,  1838. 

e.  Resisting  Redemption,  1840. 

d.  Paid  or  Overpaid,  1842. 

e.  After  Tender,  1843. 

/.  Equitable  Mortgagee,  1844. 
g,  Solicitor-Mortgagee,  1846. 
4..  Of  Redemption. — (Jise  also  3,  supra.) 
a.  Liability  of  Mortgagor,  1849. 
ft.  Where  two  Estates,  1850. 
e.  Overclaim  by  Mortgagee,  1850. 

5.  Foreclosure. 

a.  In  General,  1851. 
ft.  Other    Defendants    to    Foreclosure 
Suits,  1852. 

6.  Retween  ssveral  Incumbranrers,  1854. 

7.  Under  Decree  for  Sale,  1857. 

8.  In  Administration  Suits,  1859. 

9.  Bankruptcy,  1862. 

10.  Disclaims,  1864. 

11.  Of  Transfer,  IS69, 

12.  Assignment  pendente  lite,  1869. 

13.  Of  Appeal,  1870, 

14.  Scale,  1870. 

15.  Taxation,  1871. 

16.  Under  7  Geo.  2,  c.  20,  1871. 

T.  Other  Matters. 

1.  Ry  Particular  Persons — See  HusBAin> 

AND  Wife — Executor  and  Admin- 
ISTRATOR  —  Estate  —  Trust  Ajn> 
Trustee. 

2.  Ry  Railway  and  other  Companies — See 

Company. 

3.  Ry  and  to  Reneft  Building  Society — See 

Building  Society. 

4.  Ry  and  to  Partners— See  PARTNERSHIP. 
6.  Of  Stock  and  Shares—See  Company. 

6.  Of  Goods— See  Bills  of  Sale — Pledge 

— Pawn. 

7.  Of  Fixtures  — See  FIXTURES  —  BANK- 

RUPTCY. 

8.  Of  Retersionary  Interests — See  Fraud. 

9.  Of  Insurance  Policies — See  INSURANCE. 
10.  Of  Ships  and  Freight— See  Shipping. 
\\.  Of  Copyholds — See  Copyhold. 

1 2.  Of  Ecclesiastical  Property— See  ECGLE8Z> 

ASTICAL  Law. 

13.  In  relatiim  to  Officers"  Commissions — See^ 

Army  and  Navy. 

14.  Fwr  Costs—See  Solicitor. 

15.  Lien  of    Solicitor   and   Priorities — See' 

Solicitor. 

16.  Lien  of  Rankers — See  BANKER. 

17.  Lien  of   Xcnditr — See    Lands   CLAUSES 

Act— : Vendor  and  Purchaser. 

18.  Rights  of  Mortgagee  and  Mortgagor  im 

Ra  nkruptcy-^See  BANKRUPTCY. 
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A.  THE  CONTRACT. 

1.  In  General,  ISSf). 

2.  Parties,  1386. 

5.  Form,  Validity,  and  Effect,  1387. 
4.  Mortgage  or  Purchase,  1393. 

6.  Subject-Matter,  1400. 

6.  Extent  of  Security  and  Charge,  1408. 

7.  Further  Advanres,  1418. 

8.  Co  tenants,  1419. 

9.  Fraud  or  Improper  Conduct,  1422. 

10.  Agreements  for,  and  Sjjecific  Perfornmnce, 

1432. 

11.  Rectijicatwn,  1435. 

12.  Variati4m  by  Parol  Evidetice,  1437. 

13.  C^«^*  a/i<i  Expenses — <Se'tf  post,  S.  1,  coL 

1831. 

14.  Stamping — See  REVENUE. 

1.  In  Genebal. 

Whotlior  Mortgage  or  not.] — The  fair  criterion 
in  equit  J  to  decide  whether  a  deed  be  a  mortgage 
or  not,  is,  are  remedies  mutual  and  reciprocal  ? 
Has  the  grantor  all  the  remedies  a  mortgage  is 
entitled  to  ?  Goodman  v.  Grierson,  2  BaU  &l  B. 
278  ;  12  R.  R.  82. 

In  equity,  the  rule  is,  once  a  mortgage  always 
a  mortgage.    lb. 

By  way  of  Trust.] — ^Whether  a  security  by  way 
of  Jconveyance  to  a  trustee,  on  trust  to  sell  and 
pay  out  of  the  proceeds  the  sum  secured,  is  a 
legal  mortgage  within  Lord  lioughborough^s 
Order,  quaere.  Burnett,  Ex  parte,  Allen,  In  re, 
3  Mont.  D.  &  D.  662. 

Mortgagee,  under  a  trust  to  raise  money  by 
sale  or  mortgage,  has  only  the  remedies  of  a 
mortgagee,  and  cannot  call  upon  the  trustees  for 
execution  of  the  trust.  Palk  v.  Clinton  QLord), 
12  Ves.  48  ;  8  R.  R.  283. 

A  mortgage  of  real  estate  mtule  by  way  of  a 
conveyance  to  a  trustee,  upon  trust  to  sell  at  dis- 
cretion and  out  of  the  proceeds  of  sale  to  pay  the 
mortgage  debt,  and  to  pay  the  surplus  moneys 
to  the  mortgagor,  does  not  constitute  an  express 
trust  in  favour  of  the  mortgni^or  within  3  &  4 
Will.  4,  c.  27,  s.  25.  Locking  v.  Parker,  42  L.  J..  Ch. 
267  ;  Ji.  R.  8  Ch.  30  ;  27  L.  T.  635  ;  21  W.  R.  113. 

A  conveyance  of  an  estate  in  trust,  that  the 
same  should  stand  charged  with  payment  of  a 
sum  of  money  and  interest,  with  a  power  of  sale 
on  default  in  payment  after  notice,  is  not  a  mort- 
gage, but  the  trustee  is  entitled  to  the  aid  of  the 
court  in  effecting  a  sale.  Sampson  v.  Pattison, 
1  Hare,  533. 

A.  being  indebted  to  B.  conveys  lands  to  a 
trustee,  in  trust  "  out  of  the  interest,  proceeds, 
or  annual  rent,  to  pay  the  head  rent,  and  also 
the  premiums  of  insurance  on  the  life  of  A.  for 
500/. ;  and  also  to  pay  over  to  B.  the  sum  of  iOOl. 
with  legal  interest  at  six  per  cent,  for  every  year 
until  the  same  shall  be  paid  ofE  and  discharged  ; 
and  from  and  after  the  }>ayment  thereof  to  recon- 
▼ey  to  A.  or  his  assignees."  The  policy  was 
assigned  by  a  separate  deed  to  the  trustee  to 
secure  the  400/. :— Held,  that  B.  was  not  a  mort- 
gagee under  this  deed,  and  was  not,  therefore, 
•entitled  to  have  the  land  sold,  but  should  be  paid 
out  of  the  rents  and  profits,  and  have  a  continu- 
ing receiver  appointed  for  that  purpose.  Taylor 
V.  Emerson,  2  Con.  &  L.  568  ;  6  Ir.  Eq.  R.  224  ; 
4Dr.  &  War.  117. 


Charge  on  Landa  Pnrohaaed.]  —  S.,  being 
indebted  to  E.  in  15,000/.,  and  having  covenanted 
to  secure  it  on  land,  agreed  to  purchase  lands 
from  E.,  and,  for  part  of  the  consideration,  to 
give  a  mortgage  of  those  lands,  "  subject  how- 
ever to  a  prior  mortgage  for  15,000/." : — Held,  that 
these  words  did  not  charge  the  15,000/.  debt 
upon  the  purchased  lands.  Eyre  v.  Sadlier,  15 
Ir.  Ch.  R.  10. 

Penonal  Afseti .] — A  mortgage  in  fee  is  con- 
sidered as  personal  assets.  Casborne  v.  Scarf e^ 
1  Atk.  605. 

2.  Pabties. 

Mortgagor— Position  of.]— In  a  court  of  law  a 
mortgagor,  in  the  actual  possession  of  the  mort- 
gaged premises,  may  properly  be  described  as 
tenant  of  the  mortgagee.  Partridge,  v.  J^ere^ 
1  D.  &  R.  272  ;  5  B.  A:  Aid.  604  ;  24  R.  R.  487. 

Where  the  mortgagee  suffers  the  mortgagor  to 
remain  in  possession  of  the  mortgaged  premises, 
the  latter  is  not  tenant  at  will  to  the  former,  but 
at  most  tenant  by  sufferance  only,  and  may  be 
treated  either  as  a  tenant  or  a  trespasser,  at 
the  election  of  the  mortgagee.  Doe  d.  Roby  v. 
Maisey,  8  B.  &  C.  767  ;  3  M.  &  Ry.  107.  S.  P., 
Doe  d.  Fisher  v.  Giles,  5  Ring.  421  ;  2  M.  &  P. 
749  ;  7  L.  J.  (o.s.)  C.P.  134  ;  30  R.  R.  686. 

A  deed,  after  the  usual  power  of  sale  by  public 
auction  or  private  contract  in  the  event  of  the 
nonpayment  of  the  mortgage  money,  contained 
a  proviso  and  covenant  by  the  mortgagee  that  no 
sale  or  public  notice  or  advertisement  for  any 
sale  should  be  made  or  given,  or  any  means  be 
taken  for  obtaining  possession,  until  the  expira- 
tion of  twelve  calendar  months  after  notice  in 
writing  of  such  intention  should  have  been  given 
to  the  mortgagor.  There  was  likewise  a  covenant 
by  the  mortgagee  for  quiet  enjoyment  by  the 
mortgagor  as  tenant  at  will  to  the  mortgagee,  on 
payment  of  a  yearly  rent,  by  two  equal  half- 
yearly  payments,  but  no  livery  of  seisin  was 
made  to  the  mortgagor : — Held,  that  the  mort- 
gagor was  only  tenant  at  will  to  the  mortgagee, 
and  that  those  clauses  in  the  deed  did  not  create 
in  him  a  tenancy  from  year  to  year.  Doe  d. 
Dixie  V.  Datis,  7  Ex.  89  ;  21  L.  J.,  Ex.  60 ;  16 
Jur.  44. 

A  mortgagor  will  never  be  permitted  to  dispute 
the  title  of  his  mortgagee.  Goodtitled,  Edwards 
V.  Bailey,  Cowp.  601.  S.  P.,  Doed.  Bristowe  v. 
Pegge,  1  Term  Rep.  760,  n.  ;  4  Dougl.  309. 

After  Defttnlt.] — By  indenture  of  mort- 
gage A.  releasetl  premises  to  the  mortgagee  in 
fee,  and  demised  to  him  other  premises  for  years, 
provided  that,  if  A.,  the  mortgagor,  should  pay 
the  mortgage  money  on  the  5th  October  next, 
the  deed  should  be  void ;  but,  if  the  mortgagor 
should  not  then  pay,  it  should  be  lawful  for  the 
mortgagee,  after  giving  one  month's  notice,  as 
after  mentioned,  to  enter,  and,  whether  in  or  out 
of  ix)8scssion,  to  lease  and  sell.  Covenant  by 
mortgagee  not  to  sell  or  lease  until  he  had  given 
one  month's  notice  demanding  payment,  and  the 
mortgagor  should  have  made  default: — Held, 
that,  inasmuch  as  after  the  5th  October  the  time, 
if  any,  during  which  the  mortgagor  was  to  hold 
was  uncertain,  and  there  was  no  affirmative  cove- 
nant that  he  should  hold  at  all,  this  was  a  cove- 
nant only,  and  not  a  redemise  to  the  mortgagor  ; 
and  that,  on  default  by  the  mortgagor,  the  mort- 
gagee might,  after  that  day,  bring  ejectment 
against  him  without  notice.    Doc  d.  Parsley  v. 
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2>fly,  2  Q.  B.  147  ;  2  G.  &  D.  757  ;  12  L.  J.,  Q.  B. 
86;  6  Jar.  913. 

A  mortgage  deed  contained  a  provision  by 
which  the  mortgagor  **  did  attorn  tenant  to  the 
mortgagee,"  at  a  rent  "payable  quarterly,"  to 
be  recoverable  by  distress  and  sale,  action  of 
"  debt  and  otherwise  howsoever  "  : — Held,  that, 
after  default  made  in  payment  of  the  principal, 
the  mortgagee  might  eject  the  mortgagor  without 
any  notice  to  quit.  Doe  d.  Snell  v.  Short  or 
Thorn,  4  Q.  B.  615 ;  8  G.  &  D.  637 ;  12  L.  J., 
Q.  B.  264  ;  7  Jur.  847. 

Coyenant  not  to  Call  in  FrinolpaL] — 

Land  was  mortgaged  in  fee,  with  a  proviso  for 
redemption,  on  payment  of  the  principal  in  June. 
1833  ;  but  it  was  agreed  that  the  mortgagee 
should  not  call  in  the  principal  till  1840,  if 
interest  was  regularly  paid  in  the  meantime,  and 
that  the  mortgagor  should  hold  the  premises,  and 
take  the  rents,  issues  and  profits  for  his  own  use, 
until  default  should  be  made  in  payment  of  prin- 
cipal and  interest : — Held,  that,  although,  by  the 
first  part  of  the  deed,  the  fee  was  vested  in  the 
mortgagee,  the  subsequent  part  operated  as  a 
redemise  of  the  premises  to  the  mortgagor  till 
1840,  provided  the  interest  was  regularly  paid  in 
the  meantime.  Wilkinson  v.  Hally  4  Scott,  301 ; 
8  Bing.  (N,c.)  608  ;  3  Hodges,  66  ;  6  L,  J.,  C.  P. 
82. 


Inianity  of] — The  mere  insanity  of  a 


mortgagor  to  whom  or  to  whose  agent  the  mort 
gage  money  has  been  honestly  paid,  and  of  whose 
insanity  no  advantage  was  taken  in  the  transac- 
tion, does  not  annul  the  rights  of  the  mortgagee. 
Campbell  v.  Hooper,  3  Sm.  &  G.  153  ;  3  Eq.  R. 
727  ;  24  L.  J.,  Ch.  644  ;  1  Jur.  (N.S.)  670 ;  3 
W.  R.  528. 


8.  FoBM,  Validity  aitd  Effect. 

Deed — ^Alteration.] — A  mortgagor  executed  a 
mortgage  deed  to  A.,  the  solicitor  who  prepared 
it.  On  the  following  morning  A.  filled  in  the 
date,  the  names  of  the  tenants,  and  the  date  of 
the  proviso  for  redemption : — Held,  that  this 
alteration  did  not  render  the  deed  void.  AdeetU 
V.  Hives,  33  Beav.  62. 


Description.] — B.,  in  consideration  of  a 


sum  of  money  lent  to  him  by  parties  who  carried 
on  business  under  the  name  of  "The City  Invest- 
ment and  Advance  Co.,"  assigned  by  deed  certain 
goods  of  his  to  the  company  by  way  of  mortgage 
to  secure  the  loan  : — Held,  that  the  parties  need 
not  be  described  in  the  deed  by  their  christian 
names  or  surnames,  and  that  the  conveyance  of 
the  property  to  the  company  operated  as  a  con- 
veyance to  the  company,  on  its  being  ascertained 
that  they  were  the  persons  describ^  under  the 
name  of  such  company.  Mav^han  v.  Sharpe, 
17  C.  B.  (N.S.)  443  ;  34  L.  J.,  C.  P.  19 ;  10  Jur. 
(N.S.)  989  ;  10  L.  T.  870  ;  12  W.  R.  1057. 


Deliyery.]— A.,   being  indebted   to  his 


bankers,  executed  a  dec<l  purporting  to  be  a 
mortgage  to  them  for  securing  the  debt.  After 
executing  it,  he  delivered  it  to  his  attorney,  who 
retained  it  in  his  possession  till  A.'s  bankruptcy, 
which  occurred  about  a  month  afterwards.  The 
attorney  then  delivered  it  to  the  mortgagees  : — 
Held,  that  this  was  a  goo<l  delivery  by  A.  to  the 
mortgagees.     Orngeon  v.  Oerrard,  4  Y.  &  C.  116. 


DeliTering  np.] — ^A  delivery  up  of  mort- 
gage deeds  does  not  cancel  the  debt.  Hurst  v. 
Bea4!h,  5  Madd.  351  ;  21  R.  R.  804. 

Purchase  for  value  without  notice  is  not  an 
absolute  defence  to  a  suit  to  set  aside  on  equit- 
able grounds  a  mortgage  of  a  fund  in  court ;  the 
court  will  determine  the  rights  to  the  fund  as 
between  the  parties,  without  waiting  till  it 
becomes  distributable,  and  according  to  such 
determination  will  declare  a  deed  under  which 
the  purchaser  claims  as  mortgagee  to  be  void  as 
against  one  of  the  parties  thereto  whose  property 
was  thereby  mortgaged.  Tabor  v.  Cunningkam^ 
24  W.  R.  153. 


Proof  o£] — A  mortgage  deed  could  not 


be  produced,  and  a  copy  purporting  to  have  been 
furnished  by  the  solicitor  who  held  the  deed  was 
produced  on  behalf  of  the  plaintiff  as  evidence 
of  the  deed ;  the  plaintiff  also  de^iosed  to  the 
existence  of  the  mortgage.  The  defendants  had 
in  their  answers  not  expressly  challenged  the 
mortgage  deed,  and  had  admitted  that  there  had 
been  a  reconveyance  of  part  of  the  property 
comprised  in  the  mort^^e : — Held,  that  as 
against  them  the  mortgage  deed  was  sufficiently 
proved.  Heath  v.  Creahrk,  44  L.  J.,  Ch.  157  ; 
L.  R.  10  Ch.  22 ;  31  L.  T.  650  ;  23  W.  R.  95 
— C.A. 

Validity.] — A  harbour  company  was  em- 
powered by  its  acts  of  incorporation  to  raise 
money  on  mortgages  of  the  works  and  tolls, 
which  were  not  to  be  effectual  until  they  were 
entered  in  the  company's  books  by  its  clerk,  and 
a  memorial  of  the  entry  was  indorsed  on  them  : — 
Held,  that  an  unindorsed  mortgage,  regular  in 
other  respects,  was  effectual.  Jortin  v.  S.  E.  Hy.y 
6  De  G.  M.  &  G.  270  ;  3  Eq.  R.  281  ;  24  L.  J., 
Ch.  343  ;  1  Jur.  (N.8.)  433;  3  W.  R.  190. 

Such  provisions  as  these  respecting  the  in- 
dorsement depend  on  the  purpose  of  the  act. 
If  it  be  one  of  public  concern,  they  are  construed 
largely,  as  in  the  Annuity  Acts,  Shipping 
Acts,  and  the  modem  statutory  provisions  for 
registering  judgments ;  but,  if  not,  the  effect  ia 
limited  by  the  purposes  of  the  act.    lb. 

A  subscriber  to  the  Customs  Annuity  and 
Benevolent  Fund,  which  was  established  by  act 
of  parliament  for  the  benefit  of  widows,  children, 
and  other  relatives  of  officers  of  the  customs,  by 
instrument  duly  executed  and  deposited  with  the 
directors,  irrevocably  assigned  two-thiids  of  the 
portion  payable  on  his  death  to  mortgagees  to 
secure  an  advance  made  to  him,  and  the  mort- 
gagees were  duly  admitted  by  the  directors  as  his 
nominees  : — Held  that  the  mortgage  was  valid  as 
against  the  widow,  children,  and  relations  of  the 
subscnber.  Maclean,  In  re,  44  L.  J.,  Ch.  145  ; 
L.  R.  19  Eq.  274  ;  31  L.  T.  682  ;  23  W.  R.  206. 

A  debt,  secured  by  an  assignment  by  way  of 
mortgage  of  an  interest  in  a  legacy  charged  on 
land,  exi)ectant  upon  the  death  of  a  tenant  for 
life,  became  barred  or  extinguished  by  the 
Statute  of  Limitations  before  the  death  of  the 
tenant  for  life  : — Held,  that  the  assignment  did 
not  thereupon  cease  to  operate  as  a  valid  security. 
Se^iger  v.  Astoii,  26  L.  J.,  Ch.  809  ;  3  Jur.  (N.8.> 
481  ;  5  W.  R.  648. 

Frand  of  Solicitor.] — A.  B.  is  induced  to 
intrust  C.  D.,  his  co-trustee  and  a  solicitor,  with 
trust  moneys,  upon  his  representation  that  £.  F. 
wishes  to  obtain  the  amount  upon  mortgage. 
C.  D.,  who  is  also  confidential  solicitor  of  £.  F.^ 


1389 


MORTGAGE— r/i^  Contract. 


1890 


induces  him  to  execute  a  mortgage  to  A.  B.  and 
C.  D.  of  certain  property  of  which  C.  D.,  as  his 
solicitor,  holds  the  title  deeds.  E.  F.  executes 
this  deed  in  ignorance  of  its  contents  and  effect 
from  his  confidence  in  C.  D.  The  money 
advanced  by  A.  B.  is  retained  by  C.  D.,  nor  is  any 
part  of  it  ever  received  by  E.  F.  Two  years 
afterwards  C.  D.  becomes  bankrapt,  and  is  sub- 
sequently struck  off  the  rolls.  Mortgage  deed  set 
aside  as  fraudulent  and  void  as  against  E.  F., 
and  an  action  upon  the  covenant  by  A.  B. 
restrained,  the  money  not  having  been  sidvanced 
by  him  upon  the  execution  of  the  mortgage 
deed,  but  upon  the  false  representation  of  C.  D., 
who  retained  the  money  in  his  own  possession. 
Bushftut  V.  Turner,  5  W.  R.  670. 

ITiury  Law.] — A  mortgagee,  before  the  repeal 
of  the  Usury  Acts,  advanced  to  a  mortgagor  the 
sum  of  342/.  Ojt.  10^.,  being  the  produce  of  a  sale 
of  stock  ;  and  the  mortgagor  agreed  that  the  sum 
so  advanced  to  him  should  be  regarded  as  360/., 
so  as  to  protect  the  mortgagee  against  loss  on 
reinvestment,  and  to  pay  interest  on  360/.  at  5/. 
per  cent. : — Held,  that  this  was  a  fair  bargain, 
and,  therefore,  not  void  within  the  Usury  Acts. 
Baskett  V.  Sheel,  2  N.  R,  547  ;  11  W.  R.  1019. 

Condition  Precedent.] — By  a  mortgage  deed 
between  the  mortgagor  and  two  others,  as 
sureties,  and  the  mortgagee,  after  reciting  that 
the  mortgagor  was  possessed  of  certain  heredita- 
ments, and  of  a  policy  of  insurance  on  his  life 
for  — -4.,  and  that  the  mortgagee  had  agreed  to 
lend  him  1,000/.  to  be  secured  as  therein  provided, 
and  that  "  upon  treaty  for  the  loan  it  was  agreed 
that  the  repayment  should  be  further  secured  by 
the  sureties  joining  in  the  deed  "  ;  the  mortgagor 
mortgaged  the  hereditaments  and  the  policy  of 

insurance  for /.,  and  all  moneys  assured  or  to 

become  payable  under  it,  as  security  for  the  debt. 
There  were  covenants  by  the  mortgagor  and  the 
two  other  sureties  to  pay  the  interest  and  to  pay 
the  premiums  on  the  policy  and  any  sums  neces- 
sary for  effecting  another,  if  it  should  become 
void.  There  was  a  power  of  sale  by  the  mort- 
gagee of  the  hereditaments  and  the  policy.  The 
mortgagor  covenanted  that,  if  the  mortgagee 
should  be  unable  to  execute  the  power  of  sale,  or 
if  the  proceeds  should  not  be  siifiicicnt,  he  would 
pay  the  deficiency  to  the  amount  of  300/.  To  an 
action  on  this  covenant  it  was  pleaded  that  no 
policy  was  effected  ;  and  that  one  of  the  sureties 
had  not  executed  the  deed  : — Held,  first,  that  it 
was  a  condition  precedent  that  a  policy  should 
have  been  effected.  Ct^te  v.  Elphick^  22  W.  R. 
541. 

Held,  secondly,  that  in  the  absence  of  express 
provision  it  was  not  a  condition  precedent  that 
the  other  surety  had  signed.    lb. 

Mortgage  after  Contract  for  Sale.] — A  mort- 
gage made  subsequently  to  a  contract  for  the 
sale  of  an  estate  conveys  to  the  mortgagee  only 
that  which  the  vendor  is  entitled  to  under  that 
contract.  If  the  mortgagee  gives  no  notice  of  an 
intention  to  interfere  with  the  contract,  its 
stipulations  remain  as  before,  and  affect  the 
mortgagee  as  they  would  have  affected  the  moi*t- 
gagor.  Rofte  v.  Watson,  10  H.  L.  Cas.  672  ;  33 
L.  J.,  Ch.  885  ;  3  N.  R.  678  ;  10  Jur.  (N.S.)  297  ; 
10  L.  T.  106  ;  12  W.  R.  585. 

ITsnal  ProTiiionB  Omitted.] — Although  no  day 
was  fixed  in  the  mortgage  deed  for  repayment,  yet. 


there  being  a  covenant  by  the  borrower  to  pay 
when  required  to  do  so,  and  a  covenant  by  the 
lender  to  reconvey  upon  being  repaid,  it  was 
held  that  a  bill  for  foreclosure  and  sale  was 
maintainable.  Balfe  v.  Lord,  1  Con.  Sc  L.  519  ; 
2  Dr.  &  War.  480  :  4  Ir.  Eq.  R.  468. 

A  court  of  equity  will  presume  an  instrument 
of  this  nature,  intended  as  a  security  for  money 
atlvanced,  to  be  an  ordinary  mortgage  ac- 
companied with  the  usual  remedies,  unless  the 
term  of  the  instrument  exclude  such  a  construc- 
tion,   lb. 

Freehold  property  was  conveyed  to  A.  B.  in 
trust  for  sale,  and  to  pay  himself  his  debt.  The 
deed  contained  a  proviso  for  reconveyance,  on 
payment  of  principal  and  interest,  and  a  covenant 
by  A.  B.  not  to  sell  under  the  trust  until  six 
months  after  notice  to  pay: — Held,  that  the 
object  of  the  trust  being  to  secure  money,  it  was 
in  the  nature  of  a  mortgage,  though  no  equity  of 
redemption  was  expressly  reserved ;  and  that 
A.  B.  was  not  entitled  to  a  decree  for  an  immediate 
sale,  but  that  the  debtor  ought  to  have  six 
months  to  redeem.  Bell  v.  Carter,  17  Beav.  II ; 
22  L.  J.,  Ch.  933  ;  17  Jur.  478  ;  1  W.  R.  270. 

ITnninal  Proyisions.] — Unusual  provisions  in 
a  mortgage  had  been  stipulated  for  by  the 
mortgagee,  who  was  a  solicitor,  but  had  been 
fully  explained  to  the  mortgagor : — Held,  that 
they  were  binding  upon  him,  except  that,  as  to 
certain  additional  property,  which  had  been 
included  solely  for  the  mortgagee's  own  protec- 
tion, an  additional  rate  of  interest  must  be  dis- 
allowed.   Jones  V.  Linton,  44  L.  T.  601. 

Power  of  Attorney.]— In  1841  a  client,  before 
going  abroad,  gave  a  power  of  attorney  to  his 
solicitor  in  England  to  manage  the  whole  of 
the  client's  property  and  concerns  in  England 
while  he  was  abroad,  and,  generally,  to  do  all 
other  acts,  deeds,  matters  or  things  whatsoever 
in  or  about  the  estates,  property  and  affairs  of 
the  client,  as  amply  as  the  client  could  do  or 
have  done.  In  the  year  1849  the  attorney, 
professing  to  act  under  the  power,  borrowed  500/. 
upon  deposit  of  a  policy  of  assurance  belonging 
to  the  client,  and  afterwards  misapplied  the 
money : — Held,  that,  whether  the  power  of 
attorney  per  se  authorised  the  raising  of  the 
money  upon  the  security  of  the  {X)licy  or  not, 
yet,  when  coupled  with  a  correspondence 
beween  the  attorney  and  -client,  showing  that 
the  latter,  believing  the  power  to  have  that 
effect,  desired  it  to  be  so  exercised  when  occa- 
sion should  require,  it  precluded  the  client  from 
disputing  the  validity  of  the  mortgage.  Perry 
V.  Holl,  2  De  G.  F.  &  J.  38  ;  29  L.  J.,  Ch.  677  ; 
6  Jur.  (N,8.)  661  ;  2  L.  T.  585  ;  8  W.  R.  570. 

Estate  to  be  Absolnte  on  Default.] — Proviso 
in  mortgage,  that,  if  mortgagor  fails  in  payment 
by  certain  day,  estate  shall  be  absolute  in  law 
and  equity : — Held,  a  good  condition,  and  no 
relief  against  it.  Tashurgh  v.  Ecklin,  2  Bro.  P.  C. 
265. 

Inequitable  Condition  for  Loan.] — The  pur- 
chase of  a  piece  of  land,  at  an  exorbitant  price, 
will  not  be  allowed  to  stand  when  made  the 
condition  of  a  loan  of  money  to  a  party  whose 
necessities  compelled  him  to  borrow.  A  mort- 
gage of  a  fund  in  court,  in  a  suit  of  Collett  v. 
Maude,  by  W.  G.  C,  the  purchaser  of  the  land, 
to  secure  6,000/.,  the  purchase-money,  to  G.  W.  F., 
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the  vendor,  set  aside  on  the  ground  that  the 
transaction  was  fraudulent.  An  assignment  of 
a  chose  in  action  must  be  taken  subject  to 
all  prior  claims.  Sub-mortgages  of  the  fund  in 
court,  made  without  noticing  G.  W.  F,,  were 
therefore  set  aside  ;  or  his  title  was  either  void  or 
subject  to  the  prior  equity  of  W.  G.  C,  notwith- 
standing he  had  been  induced  to  create  or 
countenance  such  sub-mortgages.  The  acts  of 
W.  G.  C.  in  joining  to  create  the  sub-mortgages 
were  not  a  recognition  of,  or  an  acquiescence  in, 
the  sub-mortgages,  as  they  were  done  in  entire 
ignorance  of  his  rights,  and  under  the  idea  that 
the  original  transaction  with  G.  W.  F.  was 
unimpeachable.  Cuchell  v.  Taylor,  15  Beav. 
147  ;  21  L.  J.,  Ch.  645. 

Absence  of  Independent  Advice — High  Bate 
of  Interest — Unrestricted  Power  of  Sale.]— The 
plaintiff,  who  had  only  just  attained  his  majority, 
and  his  sister  and  brother,  being  entitled  in 
remainder  under  a  will  of  which  R.,  who  was 
their  father,  and  P.  were  trustees,  and  under 
which  R.  was  tenant  for  life,  joined  with  R.  in 
mortgaging  the  property  to  secure  advances,  with 
interest  thereon  at  10  per  cent.,  which  was  made 
for  R.'s  benefit.  The  power  of  sale  was  exer- 
cisable without  notice,  and  the  mortgage  con- 
tained a  clause  providing  that,  if  the  power  of 
sale  should  arise  in  the  lifetime  of  R.,  it  should 
be  lawful  for  P.  to  postpone  the  sale,  or  to  await 
R.*8  death,  and  then  obtain  payment  of  the 
shares  of  the  children.  P.  was  a  certificated 
conveyancer,  and  prepared  the  deeds  for  all 
parties.  In  an  action  by  the  plaintiff  against 
R.  and  P.  and  the  other  mortgagors,  claiming  to 
have  the  deeds  set  aside  on  the  ground  of  undue 
influence  and  want  of  proper  advice,  or  that  R. 
might  indemnify  the  plaintiff,  the  judge  being 
satisfied  that  the  plaintiff  had,  on  his  own 
evidence,  acted  voluntarily  and  with  full  under- 
standing, the  plaintiff  was  refused  relief  against 
P.,  but  R.,  having  used  the  trust  funds  for  his 
own  benefit,  was  ordered  to  indemnify  the 
plaintiff  against  his  liability  to  P. : — Held  (on 
appeal  against  the  judgment  in  favour  of  P.), 
that,  the  court  being  dissatisfied  with  the 
mortgage  (1)  on  account  of  the  interest  being 
10  per  cent. ;  (2)  on  the  ground  that  the  exercise 
of  the  power  of  sale  could  be  postponed ;  and 
(3)  on  the  ground  that  the  power  of  sale  was 
unrestricted,  the  judgment  would  only  be 
affirmed  on  the  terms  of  (1)  P.  asking  for  no 
costs  in  the  court  below  or  on  appeal ;  (2)  P. 
undertaking  to  press  for  no  interest  against  the 
plaintiff  which  had  accrued  due  in  R.'s  lifetime  ; 
(3)  P.  allowing  the  plaintiff"  to  redeem  his  share 
on  payment  of  a  sum  proportionate  to  his  share 
of  the  property  mortgaged.  Readdy  v.  Pender- 
gast,  56  L.  T.  790—0.  A. 

Presumed  Intention  to  Keep  Alive  after  Se- 
conyeyanoe.] — Where  a  person  who  claims  to 
be  owner  of  an  equity  of  redemption,  but 
whose  title  to  a  share  of  the  property  is  disputed 
in  a  pending  action,  pays  off  the  mortgage  and 
takes  a  reconveyance,  the  court  will  presume 
an  intention  to  keep  the  mortgage  alive  as 
against  the  share  in  dispute.  Pridc^  In  re, 
Sfuickell  y.Cidnett,  61  L.  J.,  Ch.  9  ;  [1891]  2  Ch. 
135  ;  64  L.  T.  768  ;  39  W.  R.  471. 

Whether  Mortgage  Extinguished  or  Kept 
Alive  is  Question  of  Intention.] — Where  the 
question  is  whether  a  mortgage  security  is  to  be 


considered  as  extinguished  by  merger,  or  kept 
alive  for  the  benefit  of  a  transferee,  it  is  in  every 
case  a  question  of  the  intention  of  the  parties. 
Such  intention  may  be  found  in  the  mortgage 
deed  or  in  the  circumstances  attending  the 
transaction,  or  it  may  be  presumed  from  the 
fact  that  it  is  for  the  benefit  of  the  transferee 
that  the  charge  should  be  kept  alive.  Adavis  ▼. 
Anffell  (5  Ch.  D.  634)  followed  ;  ToulmiH  v. 
Steere  (3  Mer.  210)  distinguished.  TJiome  v. 
Cann,  64  L.  J.,  Ch.  1  ;  [1895]  A.  C.  11  ;  11  R. 
67  ;  71  L.  T.  852— H.  L.  (E.) 

Payment  off  by  Pnrohaser  of  Mortgaged 
Property — ^Merger— Intention  to  keep  Ghafge 
Aliye — Presnmption.] — Where  a  purchaser  of  a 
property  pays  off  a  mortgage  on  it  without 
showing  an  intention  to  keep  it  alive,  still,  if 
its  continuance  as  an  existing  charge  is  bene- 
ficial to  him,  it  will  be  treated  in  equity  as 
subsisting  unless  an  intention  to  the  contrary 
can  be  inferred  from  the  terms  of  the  purchase 
deed  or  from  other  legitimate  evidence.  But  the 
opportunity  of  making  a  very  doubtful  claim 
against  third  parties  is  not  such  a  benefit  as  is 
meant  in  this  enunciation  of  the  doctrine  ;  and, 
if  an  intention  to  keep  alive  a  charge  of  property 
is  inconsistent  with  the  real  intention  of  the 
parties  to  the  deed  by  which  the  property  was 
assigned  to  the  purchaser,  the  charge  cannot  be 
treated  as  still  subsisting  simply  because  the 
purchaser  afterwards  finds  it  would  have  been 
better  for  him  to  have  kept  the  charge  alive 
(Kay,  L,J.,  dissent icnte).  Touhnin  v.  Steere  (3 
Mer.  210)  discussed.  Liquidation  Ettates 
Pure1ui*e  Co,  v.  WtlUmghby,  65  L.  J.,  Ch.  486 ; 
[1896]  1  Ch.  726 ;  74  L.  T.  228  ;  44  W.  R.  612 
— C.  A. 

Payment  off  by  Tenant  for  Life — ^Merger — 
Intention  to  keep  Charge  Alive — Presnmptioii — 
Belationshlp  of  Parent  and  Child.] — When  a 
tenant  for  life  pays  off  a  mortgage  on  the  estate, 
the  fact  that  he  is  the  parent  of  those  entitled 
in  remainder  is  not  of  itself  sufficient  to  rebut 
the  presumption  that  he  intends  to  keep  the 
charge  alive  for  his  own  benefit.  Hartey,  In, 
re,  Harvey  v.  Hobday,  65  L.  J.,  Ch.  370  ;  [1896] 
1  Ch.  137  ;  73  L.  T.  613  ;  44  W.  R.  242— C.  A. 

Grant  of  Annuity  by  Grantee's  Attorney — 
Annuity  charged  on  Estate  of  less  Value  than 
Annuity — Bankruptcy,  Proof  in.] — Grant  of 
annuity  void  for  want  of  a  memorial  registered, 
being  charged  on  an  estate  of  less  annual  value 
than  the  annuity,  the  grantor  being  the  grantee's 
attorney,  preparing  the  security  and  depositing 
the  title  deetls,  but  misrepresenting  the  value  of 
the  estate ;  proof  admitted  under  his  bankruptcy 
only  for  the  money  advanced,  with  liberty  to  file 
a  bill  to  establish  an  equitable  lien,  upon  the 
ground  of  fraud,  and  the  deposit  of  the  deeds. 
Wright,  Ex  parte,  19  Ves.  255. 

Mortgage  by  Legal  Personal  BepresentatiTO.1 
— A  mortgage  of  a  term  of  years  by  a  legal 
personal  representative  solely  for  his  own  benetiti 
which  is  ba<l  as  being  a  breach  of  trust,  cannot 
be  treated  as,  at  all  events,  opemting  on  such 
estate  as  he  can  pass  in  his  character  of  legal 
pei'sonal  representative.  Sciftt  v.  AltMrez,  64 
L.  J.,  Ch.  376  ;  [189.5]  1  Ch.  596  ;  72  L.  T.  455. 

Practice— Setting  Aside — Insolyency  of  Mort- 
gagor— Evidence.] — In  proceedings  to  set  aside 
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a  mortgafice  on  the  ground  of  the  infiolvency  of 
the  mortgagor  at  the  time  of  the  mortgage,  the 
fact  of  the  insolvency  must  be  proved  by  legal 
evidence,  and  in  case  of  doubt  the  mortgagee  is 
entitled  to  an  issue.  Jones  v.  Mackemte^  7  W.  R. 
717— P.  C. 

4.  Mortgage  or  Purchase. 

Ctonerally.] — The  court  leans  against  the  con- 
tract for  liberty  to  repurchase,  where  made  at 
the  same  time  as  the  grant,  and  endeavoui's  to 
make  it  a  redemption.  Loiagvet  v.  Scatcen,  1  Yes. 
405. 

A  mortgage  will  not  easily  be  pi-esumed  against 
an  absolute  conveyance  ;  especially  where  posses- 
sion has  gone  along  with  the  conveyance,  and  an 
accjuicscence  for  many  years,  althoueh  there  be 
an  incongruous  covenant  in  the  deed.  A  defea- 
sance contained  in  a  separate  deed  is  suspicious, 
and  ought  to  be  discouraged.  Cvtterell  v.  Pur- 
chase, Cases  t.  Talbot,  61. 

If  a  mortgagee  afterwards  gets  an  absolute 
deed,  but  suffers  possession  to  go  some  time  con- 
trary to  it,  it  will  again  make  it  but  a  mortgage. 
Harris  v.  Ilorwell^  Gilb.  11. 

Xortgage.] — W.,  being  indebted  to  M.,  made 
an  absolute  assignment  of  a  reversion,  but  took  a 
memorandum  from  M.  that  M.  would  reconvey, 
on  repayment,  with  interest,  by  W.,  in  six 
months,  W.  paying  part  of  the  costs.  Nothing 
further  was  done  for  eighteen  years  : — Held,  that 
the  transaction  was  a  mortgage.  Waters  v. 
Mynn,  14  Jur.  341. 

A  security  for  money  lent  was  made  in  the 
form  of  a  conveyance  to  the  lender  on  trust  to 
sell.  He  entered  into  possession  and  remained 
in  possession  for  more  than  twenty  years.  His 
devisees  in  trust  agreed  to  sell  the  mortgaged 
estate  for  a  sum  exceeding  the  amount  then  due 
for  principal,  intei'est  and  costs,  and  conveyed 
it  to  the  purchaser  by  a  deed  in  which  the  trust 
for  sale  was  recited  : — Held,  that  such  a  security 
is  simply  a  mortgage.  Alison,  In  re,  Johnson  v. 
Mouftseij,  11  Ch.  D.  284;  40  L.  T.  234;  27 
W.  K.  637. 

An  absolute  conveyance  from  A.  to  B.,  dated 
4th  August,  1814,  without  any  statement  of  con- 
sideration, was  held  to  constitute  a  mortgage, — 
the  evidence  chiefly  consisting  of  a  draft  bond 
from  B.  to  A.  to  reconvey  on  payment  by  A.  or 
C.  of  a  debt  due  to  him  from  the  latter,  and  a 
lease  of  part  of  the  pi*emi8es  by  A.  and  B.,  in 
which  it  was  stated  that  the  premises  were  in 
mortgage  to  the  latter.  Gordon  v.  Selhy,  11  Bligh 
(N.s.)  351. 

An  absolute  conveyance  of  a  reversionary 
interest  to  a  solicitor  reduced  by  decree  to  a 
mortgage,  the  solicitor  standing  in  a  quasi  though 
not  an  absolute  relationship  of  trustee  and 
solicitor,  and  failing  to  prove  that  the  transac- 
tion was  clearly  understood,  and  that  full  value 
was  given.    Denton  v.  Donner^  23  Beav.  283. 

Case  where,  under  the  circumstances,  a  trans- 
action was  held  to  be  a  mortgage  and  not  a  con- 
ditional sale.    Fee  v.  Cobine,  11  Ir.  Eq.  R.  406. 

.  Sale  or  Pnrohaie—Conditioxua.]— Where  the 
grantee  of  lands  subject  to  a  limited  power  of 
redemption  has  not  all  the  remedies  of  a  mort- 
gagee, the  conveyance  is  not  a  mortgage  but  a 
conditional  sale.  Goodman  v.  Grierson,  2  Ball 
&  B.  275  ;  12  R.  B.  82. 

A.,  having  contracted  to  purchase  some  free- 


hold hereditaments,  which  he  was  not  able  to 
pay  for,  entered  into  an  agreement  with  B.,  that 
the  hereditaments  should  be  conveyed  to  B.,  in 
consideration  of  certain  moneys  advanced  by  B. 
to  A.,  some  of  which  was  applied  to  pay  the 
deposit  in  respect  of  the  purchase,  and  part 
applied  to  other  purposes ;  and  it  was  provided 
that,  if  A.  should,  by  a  given  day,  repay  to  B.  the 
purchase-money,  and  the  advances  by  him,  A. 
being  at  liberty  in  the  meantime  to  make  sale  of 
the  hereditaments  with  the  approval  of  B.,  then 
the  agi*eement  was  to  be  void,  but  otherwise  the 
sale  was  thereby  contirme<l  absolutely  to  B.  The 
money  was  not  repaid  to  B.,  and  he  afterwards 
paid  the  whole  purchase-money  and  was  let  into 
possession.  A.  became  bankrupt : — Held,  that 
this  agreement  constituted  a  conditional  pur- 
chase, and  not  an  equitable  mortgage  ;  and  that, 
as  the  money  was  not  paid  at  the  apjiointed  time, 
B.  was  entitled  to  retain  the  estate.  Perry  v. 
Meddowcro/t,  4  Beav.  197  ;  12  L.  J.,  Ch.  104. 

The  owner  of  an  equity  of  redemption  con- 
veyetl  it  by  a  conveyance,  absolute  on  the  face 
of  it,  to  the  mortgagee.  A  contemporaneous 
memomndum  was  executed,  declaring  that,  if 
he  repaid  the  consideration  at  any  time  within 
thi*ee  years,  the  mortgagee  would  reconvey.  The 
purchase-money  was  the  amount  at  which  the 
lands  were  valued,  and  possession  followed  the 
deed,  and  there  was  parol  evidence  to  show  that 
the  transaction  was  a  purchase,  and  not  a  mort- 
gage : — Held,  a  conditional  purchase,  and  not 
redeemable,    yieal  v.  Morris^  Beat.  597. 

A.  conveyetl  a  life  estate  to  B.,  in  considera- 
tion of  4,739Z.  By  a  deed  of  even  date  B.  con- 
tracted that  if  A.  should  at  any  time  desire  to 
repurchase  the  life  estate  for  4,739Z.,  B.  would 
reconvey  it  to  him  for  that  suirt.  All  the  expenses 
of  this  "^transaction  were  paid  by  A.  B.  took 
possession,  insured  A.*s  life  fi)r  4,739Z.,  and  after 
payment  of  premiums  the  surplus  rent  was 
between  6Z.  and  6/.  10*.  per  cent,  on  tlie  purchase- 
money.  B.  left  a  will,  by  which  he  spoke  of  the 
life  estate  as  redeemable  on  payment  of  4,739^. 
and  interest,  and  spoke  of  his  interest  as  a 
security.  A.,  after  a  lapse  of  nearly  thirty  years, 
and  many  years  after  the  death  of  the  solicitor 
who  conducted  the  transaction,  filed  a  bill  to 
redeem,  and  failed  in  proving  by  direct  evidence 
that  the  parties  intended  a  mortgage : — Held, 
that  the  transaction  was  to  be  treated  as  a  con- 
ditional sale,  and  not  as  a  mortgage,  and  that  A. 
had  no  right  to  an  account  of  rents  and  profits. 
Alderson  v.  White,  2  De  G.  &  J.  97  ;  4  Jur.  (N.8.) 
125  ;  6  W.  R.  242. 


Lapie  of  Time.] — Held,  that  if  the  trans- 


action, considered  as  a  purchase,  had  been  so 
grossly  oppressive  that  the  court  would,  on  that 
ground,  have  treated  it  as  intended  to  be  a  mort- 
gage, the  right  to  have  it  so  treated  would  not 
have  been  enforced  after  such  a  lapse  of  time, 
and  after  the  death  of  the  other  parties  concerned 
in  the  transaction.    Ih. 


Preramption  of  Adverse  Foeieeeion.] — 


Conditional  sales  are  to  be  regarded  in  the  same 
light  as  mortgages,  and  adverse  possession  is  not, 
therefore,  to  be  presumed  against  a  mortgagee 
under  such  a  conditional  sale.  Prannath  Roy 
Chowdry  v.  Itamrutton  Rt)y,  8  W.  R.  29— P.  C. 


Abiolnte.] — By   an  agreement   it    was 


recited  that  the  defendant  was  entitled  to  two 
leasehold  farms,  and  that  the  plaintiff  had  lent  to 
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him  a  certain  sum,  and  had  agreed  to  make  him 
further  advances,  in  consideration  of  the  agree- 
ment  thereinafter  contained  ;  and  it  was  agreed 
that  the  sum  and  such  further  sums  as  should  be 
thereafter  advanced,  with  interest,  should  be 
repaid  at  the  time  therein  mentioned  ;  but,  if 
default  should  be  made  in  payment,  the  defen- 
dant agreed  to  assign  to  the  plaintiff  the  lease- 
hold farms  for  the  residue  of  the  terms,  without 
any  further  consideration,  together  with  the  fur- 
niture, and  growing  crops,  at  a  valuation.  The 
plaiutifE  agreed  to  pay  the  amount  of  such  valua- 
tion, less  the  moneys  advanced.  A  valuation 
was  taken,  and  a  further  payment  was  made  by 
the  plaintifE  to  the  defendant,  and  the  former 
entered  into  possession  of  the  property,  and 
tendered  the  amount  of  the  valuation,  but  the 
defendant  refused  to  receive  the  same,  alleging 
that  the  agreement  was  for  a  mortgage,  and  not 
for  a  sale : — Held,  that  the  relation  of  vendor 
and  purchaser,  and  not  that  of  mortgagor  and 
mortgagee,  was  constituted  by  the  agreement. 
Tapply  V.  Sheather,  8  Jur.  (N.s.)  1163  ;  7  L.  T. 
298;  11  W.  B.  12. 

When  a  mortgagor  conveyed  to  his  mortgagee 
by  a  deed  which  was  in  form  an  absolute  con- 
veyance with  a  right  of  redemption  within  a 
limited  time,  and  that  time  expired  without  such 
right  being  exercised,  and  where  it  was  clear 
that  such  was  the  intention  of  the  parties,  and 
that  the  mortgagor  had  had  sufficient  professional 
assistance  : — Held,  that  the  transaction  was  an 
absolute  conveyance  by  sale,  and  not  of  the 
nature  of  a  mortgage.  Gossip  v.  Wright^  21 
L.  T.  271  ;  17  W.  R.  1137— H.  L. 


Bight    of    Bepurohaie.]  —  In   circum- 


right  of  repurchase  to  get  the  new  interest 
acquired  by  C,  or  to  have  it  declared  a  graft  on 
the  old  interest.    Ih. 

Bight  to  Bepnrohase.] — Where  a  vendor  is 
entitled  to  repurchase  on  payment  of  a  sum  of 
money  by  a  given  day,  ana  such  sum  of  money 
can  only  be  ascertained  by  accounts  to  be  ren- 
dered by  the  purchaser  in  possession,  such 
purchaser  cannot,  by  rendering  such  account  so 
late  as  to  preclude  the  possibility  of  a  settlement 
within  the  time,  deprive  the  vendor  of  his  right 
to  repurchase.  Ponsford  v.  Hankey,  7  Jur.  (N.s.> 
938  ;  5  L.  T.  226  ;  9  W.  B.  510— L.JJ. 


Aeeoimt] — ^A  contract  provided  for  re- 


stances,  held  upon  the  construction  of  certain 
instruments  that,  taken  together,  they  did  not 
operate  as  a  mortgage,  but  as  an  absolute  sale, 
to  which  was  attached  a  conditional  right  of 
repurchase  to  be  exercised  on  the  happening  of 
a  given  event.  Shnw  v.  Jeffery^  13  Moore,  P.  C. 
432. 

A  conveyance,  as  upon  an  absolute  sale, 
accompanied  by  a  contemporaneous  agreement 
for  reconveyance,  upon  payment,  on  a  day 
certain,  of  the  purchase-money  with  interest,  and 
of  the  expense  of  the  present  conveyance,  which 
had  been  paid  by  the  purchaser : — Held,  on  a 
bill  for  redemption  brought  after  the  day  certain 
had  passeil,  to  have  been  a  sale,  with  a  proviso 
for  repurchase,  and  not  a  mortgage.  Williams  v. 
Owen,  5  Myl.  &  Cr.  305  ;  12  L.  J.,  Ch.  207  : 
5  Jur.  114.     Beversing  10  Sim.  386. 

A.,  who  held  under  a  lease  from  Trinity  College 
customarily  renewable,  demised  to  B.,  who  sub- 
demised  to  C.  In  1861  B.,  being  160Z.  in  C.'s 
debt,  assigned  by  deed  all  his  interest  in  the 
premises  to  C,  who  wrote  the  following  letter : 
*'At  any  time  within  the  next  ten  years  you 
come  forward  and  pay  160/.,  provided  you  want 
it  for  yourself  or  any  of  your  children,  or  satis- 
factorily arrange  the  160/.  by  three  or  four 
instalments,  (that  is  to  say)  the  house  I  have 
purchased  this  day  in  [&c.],  I  will  hand  you  the 
possession  of  same  with  pleasure,  and  become 
your  yearly  tenant "  : — Held,  that  the  trans- 
action was  not  a  mortgage,  but  a  sale  with 
an  agreement  for  repurchase.  O'Reilly  v. 
O'Bonoghvs,  Ir.  R.  10  Eq.  73. 

Five  years  afterwards,  A.'s  interest  was  evicted 
by  the  college,  who  adopted  C.  as  their  yearly 
tenant.  B.  tendered  the  160/.  within  the  ten 
years  : — Held,  that  he  had  no  equity  under  his 


purchase  by  the  plaintiff  from  the  defendant  of 
hereditaments,  uiK>n  payment  to  him  of  a 
stipulated  sum  within  a  certain  time,  but  deduct- 
ing the  net  proceeds  of  all  sales,  if  any,  which 
should  have  been  previously  made  by  him, 
including  all  moneys  laid  out  in  repairs  or 
improvements  of  the  property.  The  right  to 
purchase  was  in  no  case  to  be  exercised  after 
the  time  fixed.  Several  proceedings  were  had 
between  the  parties  on  the  footing  of  the 
contract,  but  the  defendant  never  furnished  to 
the  plaintiff  any  proper  account  of  the  property. 
A  bill  was  accordingly  filed  to  obtain  the  benefit 
of  the  contract,  for  an  account,  an  injunction, 
and  a  receiver.  The  defendant  demurred  to  the 
bill : — Held,  that  the  terms  of  the  contract  threw 
on  him  the  obligation  of  rendering  an  account 
to  the  plaintiff,  and  that  the  demurrer  must  be 
overruled.  S.  C,  2  Giff.  604  ;  7  Jur.  (N.8.)  929  ; 
9  W.  B.  358.    Affirmed,  supra. 

Statute  of  Frandi.] — A.,  a  mortgagee  with 
power  of  sale  of  real  estate,  informed  L.,  the  mort- 
gagor, that  he  should  sell  it  for  220/.,  unless  more 
were  offered.  It  was  thereupon  verbally  agreed 
between  L.  and  W.  that  W.  should  buy  it  on  L.'a 
behalf  for  230/.,  and  have  a  lien  on  it  for  that 
sum  ;  that  L.  should  pay  interest,  and  continue 
to  occupy  the  part  he  then  occupied,  and  that  W. 
should  receive  the  rents  of  the  rest  to  reduce  the 
principal.  An  offer  by  W.  to  purchase  for  230/. 
was  then  sent  by  L.'s  agent  to  the  mortgagee, 
who  accepted  it,  and  under  his  power  of  sale 
conveyed  to  W.'s  infant  daughter  by  W.*s  direc- 
tion. L.  continued  in  occupation  of  the  part  he 
was  to  occupy,  and  paid  interest,  W.  receiving" 
the  rents  of  the  rest.  This  continued  for  about 
ten  months,  when  W.  died.  After  his  death  the 
daughter  brought  ejectment,  claiming  to  be 
absolute  owner  : — Held,  that  the  transaction 
was  a  mortgage  and  not  a  sale,  and  that  the 
Statute  of  Frauds  was  no  defence  to  a  bill  by  L. 
to  enforce  the  agreement,  the  parol  agreement 
having  been  in  part  performed  by  A.  continuing* 
in  possession  of  a  portion  of  the  property  con- 
veyed. Lincoln  v.  Wri^fht,  4  De  G.  &  J.  16 ;  5- 
Jur.  (N.S.)  1142  ;  7  W.  B.  350. 

Fart  Ferfonnanee.]  —  L.*s  continuance 

in  possession  after  the  conveyance,  being  refer- 
able only  to  the  verbal  agreement,  amounted 
to  part  performance  of  that  agreement,  and 
excluded  the  operation  of  the  statute.  Semble. 
lb. 

Fraud.] — Without  reference  to  part  per- 
formance, the  Statute  of  Frauds  was  no  defence, 
because  W.'s  insisting  on  the  conveyance  as 
absolute,  when  it  had  been  agreed  that  it  should 
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be  a  mortgage,  was  a  fraud,  and  the  Statute  of 
Frauds  is  not  allowed  by  courts  of  equity  to 
cover  fraud.    Bemble.    lb. 

Speciilo  Ferfonnanoe.] — Case  of  a  contract  for 
sale  and  not  a  mortgage  to  secure  a  debt,  and  to 
be  specifically  performed.  Bunning  y.  Bunning^ 
1  L.  J.  (0.8.)  Ch.  56. 

Evidence  of  Secitale — Lapie  of  Time.]— A. 

and  wife,  by  lease  and  release,  dated  in  1792, 
and  a  fine  levied  in  1793,  conveyed  two  estates, 
M.  and  F.,  belonging  to  the  wife,  to  0.  in 
fee.  By  deeds  of  July,  1798,  A.  and  wife  con- 
veyed M.  alone  to  O.  in  fee,  and  covenanted 
that  the  fine  of  1793,  and  all  other  fines,  Jcc, 
should  enure  to  the  uses  of  this  second  deed. 
This  deed  was  executed  by  all  the  parties,  but 
no  other  fine  was  levied.  It  appeared  that  O. 
did  not  take  possession  of  M.  till  the  execution 
of  this  deed.  By  another  deed  of  November, 
1798,  reciting  that  the  transaction  of  1792  was 
a  mortgage,  and  that  it  had  been  discovered 
that  the  wife's  interest  in  F.  was  for  life  only, 
and  that  part  of  the  mortgage  debt  was  satisfied 
by  the  conveyance  of  M.,  and  that  the  remainder, 
with  a  further  sum,  was  to  be  the  value  of  the 
wife's  interest  in  F.,  A.  and  wife  conveyed  to  0. 
the  wife's  life  estate  in  F.  This  deed  was  not 
executed  by  O.,  though  he  entered  under  it.  On 
the  death  of  the  wife  in  1834,  F.,  with  the  deed, 
was  given  up  to  her  son.  On  a  bill  filed  by  the 
heir  of  the  wife,  after  the  death  of  A.,  in  1836, 
against  the  devisee  of  O.,  to  recover  the  estate 
of  M.,  either  absolutely  or  by  way  of  redemp- 
tion : — Held,  that,  as  O.  never  signed  the  deed  of 
November,  1798,  thongh  he  entered  under  it,  the 
recitals  therein  were  not  conclusive  evidence 
against  him,  so  as  to  contradict  the  conveyance 
of  1792,  and  as  the  other  circumstances  of  the 
case  were  connected  with  the  transaction  being 
a  purchase,  and  a  considerable  time  had  elapsed, 
the  bill  was  dismissed.  Tull  v.  Owen^  4  Y.  6:  C. 
192  ;  9  L.  J.,  Ex.  Eq.  33. 

Proof  in  Bankmptoy.] — H.,  a  money  broker, 
was  in  the  habit  of  depositing  biUs  of  exchange 
with  B.  &  Co.  as  a  security  for  advances,  but  he 
did  not  indorse  the  biUs,  nor  were  they  nego- 
tiated by  B.  &  Co.,  or  ever  presented  for  payment. 
Amongst  the  bills  so  deposited  was  one  for 
1,000/.,  accepted  by  C,  who  became  bankrupt 
on  the  5th  of  March,  1824,  which  was  some  time 
after  the  bill  fell  due.  H.  also  became  bankrupt 
on  the  12th  December,  1825,  when  B.  Jc  Co. 
proved  the  amount  of  the  balance  he  owed  them, 
excepting  this  bill  as  a  security,  but  made  no 
attempt  to  prove  the  bill  under  C.'s  commission 
nntil  January,  1826,  when  the  commissioners 
rejected  the  proof : — Held,  that  the  delivery  of 
the  bill  by  H.  to  B.  &  Co.  must  be  taken  to  have 
been  by  way  of  pledge,  to  secure  the  amount  of 
the  advance  then  due  from  H.  to  B.  &  Co.,  and 
not  with  an  intention  to  transfer  the  property  in 
it,  and  that  the  amount  of  those  advances  having 
been  since  paid,  B.  &  Co.  could  not,  under  these 
circumstances,  prove  the  bill  under  C.'s  com- 
mission.   Britten,  Ex  parte,  3  Deac.  &  C.  35. 

Trnet.]— The  plaintiff  for  80/.  conveys  an 
estate  absolutely  to  the  defendant,  and  brings  a 
bill  to  redeem  ;  defendant  insists  the  convey- 
ance was  absolute,  but  confesses  that,  after  the 
80/.  paid  with  interest,  it  was  to  be  in  trust  for 
the    plaintiffs    wife    and    children.      Plaintiff 


replies  to  the  answer,  and  no  proof  of  the  trust, 
yet  decreed  the  trust  for  the  benefit  of  the  wife 
and  children.    Hampton  v.  Spencer,  2  Vern.  287. 

Beiettlement.] — A  wife's  property  was  limited 
upon  such  trusts' as  the  huslMind  and  wife  should 
jointly  appoint ;  and  in  default  to  the  use  of  the 
husband  for  life,  with  remainder  to  the  wife  for 
life,  remainder  to  the  children  of  the  marriage, 
with  an  ultimate  remainder  to  the  wife  in  fee. 
Two  days  later  a  joint  appointment  was  made 
by  the  husband  and  wife  to  A.  and  B.,  to  such 
uses  as  the  husband  should  appoint ;  and,  in 
default,  upon  the  same  limitations  before  men- 
tioned. Four  months  afterwards  the  husband 
appointed,  and  the  trustees  conveyed,  the  estate 
to  C,  upon  trust  to  sell,  and  pay  a  sum  of 
money  advanced  to  the  husband,  and  to  pay 
the  residue  to  the  husband,  "his  executors, 
administrators  or  assigns,"  and  to  convey  the 
unsold  estate  to  the  husband,  his  heirs  or  assig^ns, 
or  as  he  or  they  should  direct : — Held,  that  the 
two  deeds  could  not  be  regarded  as  one  trans- 
action, and  that  the  last  deed  was  not  merely 
a  mortgage,  but  a  resettlement  to  new  uses. 
Heather  v.  O'Keill,  27  L.  J.,  Ch.  512  ;  4  Jur. 
(N.8.)  957  ;  6  W.  R.  484— L.JJ. 

Bedemption  and  Beoonveyanee.J^What  cir- 
cumstances may  induce  the  court  to  make  an 
absolute  conveyance  redeemable  or  not.  Where 
there  is  a  clause  or  provision  in  the  conveyance, 
for  the  vendor  to  purchase,  the  time  limited  for 
that  purpose  ought  to  be  precisely  observed. 
Barren  v.  Sabine,  1  Vern.  268,  269  ;  3  Salk, 
241. 

A  deed  of  absolute  conveyance,  dated  in 
August,  1842,  of  property  of  the  alleged  value  of 
more  than  1,000/.,  to  the  defendant,  for  101/., 
subject  to  a  prior  mortgage  to  F.  for  the  repay- 
ment of  150/.,  was  in  1860  set  a^ide,  and  a 
reconveyance  directs!  on  terms,  on  the  ground 
that  the  defendant  knew  the  plaintiff's  object 
was  to  borrow  money,  and  not  to  sell  the-  pro- 
perty, and  that  the  solicitor,  who  was  employed 
by  both  parties  in  the  transaction,  betrayed  the 
plaintiff's  interest,  and  made  himself  the  tool  of 
the  defendant  to  obtain  the  execution  of  an 
absolute  conveyance  at  an  undervalue.  Bouglaf 
v.  Culverwell,  3  Giff.  251  :  31  L.  J.,  Ch.  65  ;  8 
Jur.  (N.8.)  29.  Affirmed,  4  De  G.  F.  &  J.  20  ;  6 
L.  T.  272;  lOW.  R.327. 

This  court  having  jurisdiction  in  personam, 
upon  equity  arising  out  of  transactions  con- 
cerning lands  abroad  (particularly  if  in  the 
British  dominions),  a  purchase  of  an  estate  in 
the  West  Indies  by  a  creditor  under  his  own 
execution,  was,  upon  the  circumstances,  held 
only  a  security  for  the  debt ;  the  exj^enses  of 
the  proceeding  and  incumbrances  paid  by  him 
with  interest ;  and  subject  thereto,  a  recon- 
veyance was  decreed.  Crawrtown  (^LorS)  v. 
Johnston,  3  Yes.  170  ;  3  R.  R.  80. 

A.  having  granted  a  mortgage  of  anticipation 
to  B.,  of  a  West  India  estate,  being  found,  upon 
an  account  taken,  to  be  greatly  indebted  to  him, 
releases  the  equity  of  r^emption  to  B.  and  his 
heirs ;  it  not  appearing,  however,  at  the  time,  to 
have  been  intended  as  an  absolute  sale,  and  B. 
having,  both  by  letter  and  in  conversation,  stated 
himself  as  being  only  mortgagee  in  possession,  a 
redemption  was  decreed.  Vernon  v.  Bet  hell,  2 
Eden,  110. 

Absolute  conveyance,  and  a  deed  of  defeasance, 
on  payment  of  mortgage  money,  during  the  joint 
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lives  of  mortgagor  and  mortgagee :— Held,  a 
restraint  upon  mortgagor,  and  a  redemption 
decreed,  there  being  also  fraudulent  and 
•oppressive  conduct  on  the  part  of  the  mortgagee. 
Spurgeon  v.  Collier^  1  Eden,  55. 

A.,  for  500Z.,  makes  an  absolute  assi^ment 
•of  a  lease  for  three  lives  to  B.,  and  B.,  by  a 
writing  under  his  hand,  agrees  that,  if  A.  pays 
B.  600/.  at  the  end  of  the  year,  B.  will  reconvey  ; 
B.  dies,  leaving  C.  his  son  and  heii* ;  money  was 
not  paid,  and  two  of  the  lives  die,  and  the  lease 
is  twice  renewed ;  yet  redemption  decreed  on 
payment  of  the  600/.,  and  the  two  fines  with 
interest ;  and,  during  the  life  of  B.,  the  profits 
to  be  set  against  the  interest  of  the  500/.  Ma)i- 
lore  V.  Bali'^  2  Vern.  84. 

Convej'ances  held  upon  the  circumstances  and 
Answer  of  defendant,  to  be  mortgages,  and  not 
absolute  conveyances ;  and,  defendant  having 
insisted  u|)on  their  being  absolute  conveyances, 
plaintiffs  were  allowed  to  redeem  with  costs. 
Enriland  v.  Cudrington,  1  Eden,  169. 

R.  &I.  being  possessed  of  a  leasehold  interest 
in  the  premises  of  G.  B.  and  D.,  in  1815  mort- 
^ged  the  same  (subject  to  a  prior  mortgage)  to 
L.,  and  executed  a  bond  and  warrant  as  a 
•collateral  security,  and  by  deed  of  1821,  reciting 
that  the  mortgage  money  was  equal  to  the  value 
■of  the  premises,  released  to  L.  the  equity  of 
redemption  in  all  the  premises  except  D.,  but  the 
bond  and  covenants  in  the  mortgage  deed  were 
suffered  to  remain  outstanding.  In  a  letter 
from  L.  to  R.  M.,  written  subsequently  to  these 
transactions,  he  stated  that  he  considered  he 
held  the  premises  merely  as  a  pledge  for  the 
money  due  to  him  : — Helcl,  that,  notwithstanding 
the  deed  of  1821,  the  cretlitors  of  R.  M.  were 
entitled  to  redeem.  117///*  v.  Lathftm,  LI.  &  G. 
t.  Plunk.  69. 

A.  mortgaged  land  to  B.  worth  15/.  ])er  annum, 
to  secure  200/.,  and  gave  a  bond  that,  if  the 
principal  and  interest  were  not  paid  within  a 
year,  then  he  should  pay  to  A.,  his  executore  or 
administmtors,  the  further  sum  of  78/.  in  full 
for  the  purchase  of  the  premises.  A.  died,  and 
the  78/.  was  i>aid  the  day  after  the  mortgage 
was  forfeited  : — Held,  that  A.*s  heir  may  redeem, 
paying  the  200/.  together  with  the  78/.  that  was 
paid  to  the  administrator  of  A.  Willett  v. 
Whirwll,  1  Vern.  488. 

One  for  300/.  grants  a  rent  of  60/.  per  annum 
for  seven  years  ;  whether  redeemable.  Famcet 
V.  Bowers,  2  Vern.  287. 

A  rent-charge  of  20/.  granted  in  consideration 
•of  240/.,  redeemable  on  repayment  of  the  con- 
sideration to  the  grantee's  heirs,  within  a  year 
after  notice  of  the  death  of  his  wife,  ceases  on 
repayment  of  the  sum  stipulated  to  his  executoi-s, 
the  conveyance  being  considered  as  a  security 
for  money.    Stokes  v.  Ven*ier,  3  Swanst.  634. 

Fraotioe.]  —  An  original  bill  sought  relief 
against  mortgagee  in  possession.  He,  by  his 
answer,  claimed  under  a  conveyance  from  the 
plaintiff.  By  amendment,  the  plaintiff,  aban- 
doning the  relief  umler  the  mortgage  title,  sought 
to  avoid  the  conveyance.  A  motion  by  the 
mortgagee  that  the  amended  bill  might  be  taken 
off  the  file,  or  that  the  plaintiff  might  pay  the 
costs  up  to  the  amendment,  was  refused.  Allfin 
V.  Spring,,  22  Beav.  615. 


Queition  for  Jury.]— In  ejectment,  the 


plaintiff  and  the  defendant  claiming  to  have  pur- 
chased the  premises,  and  the  defendant  having, 


in  fact,  had  them  knocked  down  to  him  at  an 
auction,  but  ihe  plaintiff  having  paid  the  deposit 
and  the  purchase-money,  and  had  the  estate  con- 
vej'ed  to  him  ;  the  case  for  the  defendant  being 
that  the  plaintiff  was  to  advance  the  money  to 
him  for  the  purchase,  and  that  the  estate  should 
be  conveyed  to  the  plaintiff  only  by  way  of  mort- 
gage, the  question  was  left  to  the  jury  whether 
this  was  so  understood  by  or  agreed  on  between 
the  parties.    Braddoek  v.  Deridey,  1  F.  &  F.  60. 

5.  Subject-Matter. 

Seal  Property.] — A  mortgagor,  bj"  the  deed  of 
mortgage,  chargecl  the  property  by  a  description 
in  several  particulars,  and  the  deed  continued, 
''  all  which  said  seveml  closes,  pieces  or  parcels 
of  land  had  been  then  lately  thrown  together 
.  .  .  and  were  situate  in  .  .  .  and  were  then  in 
the  occupation  of  S.  as  tenant  thereof  to  the 
mortgagor,  or  by  whatever  other  name  or  names, 
description  or  descriptions,  the  said  lands  had 
been  theretofore  or  were  then  called  or  known, 
with  the  appurtenances,  and  all  the  estate  and 
intei^est  of  the  mortgagor  in  the  same,  with  the 
repayment  .  .  ."  of  the  money  lent.  The  parts 
particularise<l  were  freehold,  but  part,  of  the  other 
property  in  the  occupation  of  S.  as  tenant  of  the 
mortgagor  was  leasehold.  In  an  action  against 
a  solicitor  for  misrepresentation,  it  was  part  of 
the  case  of  misrepresentation  that  the  solicitor 
bad  told  the  mortgagor  Ihat  he  had  a  charge 
upon  freehold  land,  when,  in  fact,  part  of  the 
land  was  leasehold.  In  the  defence,  it  was  con-, 
tended  that  the  mortgage  did  not  extend,  and 
was  never  intended  to  extend,  beyond  the  parts 
particularised  : — Held,  that  the  charge  was  not 
confined  to  the  parcels  particularised,  but  com- 
prised all  the  estate  and  interest,  whatever  it 
might  be,  of  the  mortgagor  in  the  property  then 
in  the  occu])ation  of  S.  as  his  tenant.  Youftg  v. 
Wallingford,  52  L.  J.,  Ch.  590  ;  48  L.T.766";  31 
W.  R.  838. 

A  loi-d  of  a  manor,  which  was  situated  in  the 
parish  of  K.,  in  the  county  of  M.,  being  entitled 
also  to  other  real  estate  in  K.,  not  parcel  of  the 
manor,  mortgaged  this  last-mentioned  estate,  not 
including  the  manor,  to  A.  Afterwards,  by  a 
deed  reciting  that  he  was  seised  of  or  entitlecl  to 
the  messuages,  lands,  hereditaments  and  premises 
thereinafter  intended  to  be  conveyeil,  subject  to 
the  mortgage  to  A.,  he  conveyed  to  B.,  by  way  of 
mortgage,  all  the  property  comprised  in  the 
mortgage  to  A.,  "  and  all  other  the  lands,  tene- 
ments and  hei"cditaments  in  the  county  of  M., 
whereof  or  whereto  the  mortgagor  is  seised  or 
entitled  for  any  estate  of  inheritance"  : — Held, 
that  the  manor  of  K.  was  not  included  in  this 
mortgage  to  B.  llooke  v.  KetuiM4fton  (^Lord),  2 
K.  &  J.  753  ;  25  L.  J.,  Ch.  795  ;  2  iur.  (N.S.)  755  ; 
4  W.  R.  829. 

A  mortgage  was  expressed  to  comprise  by  way 
of  grant  in  fee  "  all  and  every  the  estate,  right, 
title,  property  and  int€i*est  of  the  mortgagor  of 
and  in  all  and  every  those  two  fields  or  parcels  of 
land,  containing  together  about  twenty-two  acres 
or  thereabouts,  situate  at  and  abutting  \i\K)n  the 
main  ro&d  at"  H.,  and  ''bounded  upon  one  side 
by  "  B.  lane,  "  and  also  of  and  in  all  and  every 
other,  if  any,  the  lands,  hereditaments  and 
premises  at  H.  aforesaid  of,  in  or  to  which  the 
mortgagor  hath  any  estate,  right,  title,  pixjperty 
or  interest."  All  of  the  mortgagor's  i»roperty  at 
H.  was  freehold,  except  a  strip  of  land  of  about 
three-quarters  of  an  acre  which  lay  between  the 
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freeholds  and  B.  lane,  and  which  was  of  copyhold 
tenure : — Held,  that  the  copyhold  strip  passed 
under  the  general  words  and  was  included  in  the 
mortgage.  Rtnthe  v.  Kentingtnn  (2  K.  &  J. 
753),  and  Ctomjiton  v.  JarraU  (30  Ch.  D.  298) 
distinguished.  Early  v.  Rathbone^  57  L.  J.,  Ch. 
652  ;  68  L.  T.  517. 

Semblc,  having  regard  to  the  position  of  the 
property  and  the  description  in  the  deetl,  the 
copyhold  strip  was  included  in  the  parcels  them- 
selves.   Ih. 

A.  being  possessed  of  an  undivided  moiety  of  a 
messuage  in  Ratcliffe  highway,  in  fee,  and  having 
a  lease  of  the  other  moiety  with  covenants  to 
repair  and  to  insure  and  not  to  assign  without 
licence,  by  a  deed — reciting  that  he  was  seised 
in  fee  of  the  messuage  in  Ratcliffe  highway,  and 
also  of  two  leaseholds,  one  in  Newgate  street,  the 
other  in  Crawford  street — granted  to  C,  by  way 
of  mortgage  in  fee,  all  his  estate  and  interest  in 
the  messuage  in  Ratcliffe  highway,  in  the  most 
general  wowls,  and  also  granted  to  C.  an  under- 
lease of  the  premises  in  Crawford  street,  and 
covenantctl  to  assign  to  her  the  premises  in  New- 
gate street,  to  secure  payment  of  a  debt : — Held, 
that  the  undivided  moiety  in  fee  which  A.  had  in 
the  messuage  in  Ratcliffe  highway  alone  passed 
bv  this  deecl,  and  not  his  leasehold  interest  in  the 
other  moiety.  Fraiwln  v.  Minton,  36  L.  J.,  C.  P. 
201  ;  L.  R.  2  C.  P.  543  ;  16  L.  T.  352  ;  15  W.  R. 
788. 

A  party  being  seised  in  fee  of  a  piece  of  land 
called  *'  the  Lydes,"  built  thereon  a  row  of  houses 
called  "Somerset  place."  While  this  row^  was 
yet  unfinished,  he  agreetl  to  charge  with  the 
repayment  of  a  certain  sum  four  houses  which 
were  part  of  such  row,  and  which  were  particu- 
larly specified,  and  '*  also  all  and  every  other  the 
messuages  or  dwelling-houses,  lands,  heretlita- 
ments  and  fee  farm  ground-rents,  also  situate 
and  lying  in  Somerset  place,  adjoining  the  said 
unfinished  dwelling-houses."  Subsequently  to 
the  date  of  this  agreement,  he  const ructe<l  a 
reservoir  in  the  lawn  before  the  houses,  and  let 
out  the  water  to  different  persons  at  a  rent.  He 
also  built  a  hoase,  called  "Ivy  House,"  on  a 
further  corner  of  the  land  called  "  the  Lydes." 
and  which  was  separated  from  the  lawn  by  the 
road  which  ran  round  the  lawn,  and  which  led  to 
the  houses ; — Held,  that  the  reservoir  (which  had 
not  been  noticed  in  an  agreement  of  further 
charge  made  subsequent  to  its  construction)  and 
"  Ivy  House "  were  charged  by  the  agreement 
first  mentioned.  Turner  v.  Dlchenson^  3  CI.  &  F. 
593. 

Colliery.] — PrimA  facie  a  mortgage  of  a  colliery 
is  a  mortgage  of  the  colliery  business  as  a  going 
concern,  and  passes  the  right  to  work  the  mines. 
A  mortgage  of  the  land  and  beds  and  seams  of 
coal,  so  construed.  Whitley  v.  ChallU,  ([1892] 
1  Ch.  64)  distinguished.  County  of  Olourenttr 
Bank  V.  Budry  Merthyr  Steam^  4'^.,  ^o.,64  L.  J., 
Ch.  451  ;  ri895]  1  Ch.  629:  12  R.  183  ;  72  L.  T. 
375  ;  43  W.  R.  486  ;  2  Manson,  223— C.  A. 

Chattel!.] — A  mortgage  of  chattels,  without 
delivery  of  possession  to  the  mortgagee,  is  valid, 
if  the  mortgagor's  continuing  in  possession  is 
consistent  with  the  terms  of  the  deed.  Beed  v. 
WnivHftt  5  M.  &  P.  553  ;  7  Ring.  577. 

A  mortgage  of  a  personal  chattel  may  be  made 
without  deed.  Flory  v.  Dtnny,  7  Ex.  581  ;  21 
L.  J.,  Ex.  223. 


Goodwill*! — Although  in  some  cases  the  good- 
will  of  Iracie  premises  passes  to  a  mortgagee, 
that  <loes  not  apply  to  the  ca.««e  when  the  good- 

;  will  depends  on  the  {tersonal  skill  of  the  owner. 
Qhtper  v.  Metropolitan  Board  of  Worke^  53  L.  J.^ 

'  Ch.  109  ;  25  Ch.  D.  472 ;  50  L.  T.  602  ;  32  W.  R. 
709— C.  A. 

The  goodwill  of  a  mortgaged  public-house- 
belongs  to  the  mortgagor's  trustee  in  liquidation 
as  against  the  mortgagee.  Punnett^  Ex  paiie^ 
Kltchin,  In  re,  50  L.  J.,  Ch.  212  ;  16  Ch.  D.  226  ; 
44  L.  T.  226 ;  29  W.  R.  129— C.  A. 

Stoek.] — A  mortgagee  who  has  advanced 
money  on  the  security  of  stock  for  a  fixed  })eriod. 
is  bound,  in  the  absence  of  expi-ess  stipulation 
to  the  contrary,  to  return  the  identical  stock 
pledged  at  the  ex])iration  of  the  loan,  and  for 
this  purpose  stock  is  as  capable  of  identification 
as  any  other  security.  If  he  sells  the  stock  in 
pledge  during  the  currency  of  the  loan,  he  is. 

1  accountable  to  the  mortgagor  for  any  profit 
made  by  the  sale.    Langton  v.  Waite,  37  L.  J.,. 

,  Ch.  345  ;  L.  R.  6  Eq.  165.  See  S,  C.  on  appeal, 
L.  R.  4  Ch.  402  ;  17  W.  R.  475. 

Infnraaoe  Poliej.] — In  a  second  mortgage  of 
l^ersonal  estate,  whether  in  possession  or  expec- 
tancy, "except  book  debts  and  securities  for 
money  "  : — Held,  that  a  i)olicy  of  insurance  was 
a  security  for  money,  and  therefore  exceptecU 
Lawrance  v.  GaUworthy,  3  Jur.  (N.8.)  1049. 

Bill!  of  Sxohange.] — Bills  of  exchange  are- 
not  proper  subjects  of  mortgage,  and  are  prim& 
facie  presumed  to  be  given  in  part  payment  as 
they  become  due.  HllU  v.  Parker ^  14  L.  T.  107 
— H.  L. 

Fixtorei.] — ^A  house  fitted  up  for  and  intended 
to  be  used  as  a  club  was  mortgaged  with  all  fix- 
tures therein : — Held,  that,  in  determining  what 
articles  were  included  as  "  fixtures,"  regarci  must 
be  had  to  the  intention  of  the  parties,  the  one  in 
mortgaging  and  the  other  in  taking  a  security 
for  the  sum  advanced ;  and  that  such  things  as- 
were  substantially  part  of  the  house  so  that  they 
could  not  be  removed  without  depriving  the 
bouse  of  what  was  intended  to  be  used  with  it 
must  be  regarded  as  fixtures.  Smith  v.  Machire,. 
32  W.  R.  459. 

A  mortgage  of  premises  will  pass  the  fixtures- 
upon  the  premises.  Meux  v.  Jacohe,  44  L.  J., 
Ch.  481 ;  L.  R.  7  H.  L.  481  ;  32  L.  T.  171  ;  23 
W.  R.  526. 

A  mortgage  of  a  lease  made  by  the  lessee  will 
cany  the  fixtures  of  that  property  which  is  in 
i  lease,  and  the  power  to  remove  which  fixtures 
'  was  in  the  tenant.    Ih, 

Fixtures  attached  by  the  mortgagor  to  the 
property  after  the  ilate  of  the  mortgage,  will 
also  (unless  under  special  stipulations)  pass  to 
the  mortgagee.    lb. 

There  is  no  difference  in  this  respect  between 
a  mortgage  in  fee  by  a  freeholder  and  a  mort- 
gage by  way  of  assignment  of  a  term  by  a  lease- 
holder.   Ih, 

Mortgage  by  Snb-demise.] — Words,  which 

are  sufficient  when  used  in  a  conveyance  in  fee 
to  pass  trade  fixtures,  are  also  sufficient  to  pass 
them  when  used  in  a  demise.  Sjnth]H*rt  Bank- 
ing Company  v.  Thompson,  57  L.  J.,  Ch.  114  ;  ST 
Ch.  D.  64  ;  68  L.  T.  143  ;  36  W.  R.  113— C.  A. 
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By  a  mortgage  by  sab-demise,  a  corn-mill  and 
other  leasehold  premises^  together  with  certain 
fixtures  specifically  mentioned,  and  constituting 
the  motive  power  of  the  mill,  were  conveyed  by 
sub-demise  to  the  mortgagees,  to  secure  a  sum 
due  to  them  by  the  mortgagors.  The  deed  con- 
tained the  following  general  words  : — "  Together 
with  all  buildings,  fixtures,  rights,  lights,  ease- 
ments," kc. : — Held,  that  the  word  "  fixtures  " 
in  the  general  words  was  not  restricted  to  fix- 
tures ejusdem  generis  with  those  previously 
specifically  mentioned,  but  was  intended  to 
extend  and  enlarge  that  class ;  and  that,  there- 
fore, the  trade  fixtures  in  the  mill  passed  by  the 
sub-demise  to  the  mortgagees.  The  observations 
of  Blackburn,  J.,  in  Hawtry  v.  Butlin  (L.  R.  8 
-Q.  B.  293)  explained.    Ih. 

Trade  Fizturei  and  Xaehinery.] — A  mort- 
;gagor  in  possession  of  premises  let  them  to  a 
tenant  who  brought  on  to  them  certain  trade 
fixtures.  The  mortgagee  subsequently  entered 
and  sold  the  premises  under  the  power  of  sale 
contained  in  the  mortgage : — Held,  that  the 
fixtures  did  not  pass  under  the  mortgage,  but 
remained  the  property  of  the  tenant.  Sanders 
V.  Davis,  54  L.  J.,  Q.  B.  576 ;  15  Q.  B.  D.  218  ; 
33  W.  R.  655. 

A  limited  company,  lessees  of  a  colliery,  in 
1883  demised  it  to  their  bankers,  by  way  of 
mortgage,  together  with  all  fixed  machinery  and 
machines  then  standing  and  being,  or  thereafter 
to  stand  and  be,  upon  the  mortgaged  premises. 
In  July,  1889,  the  company  entered  into  an 
jigreement  with  certain  vendors  for  the  erection 
by  them  at  the  colliery  of  a  machine.  The 
purchase-money  was  to  be  paid  by  monthly 
instalments ;  and  it  was  also  provided  that, 
immediately  on  the  vendors  receiving  payment 
•of  the  balance,  the  machine  should  become  the 
property  of  tbe  company  ;  but  that,  until  fully 
paid  for,  it  should  remain  the  property  of  the 
vendors.  The  machine  was  erected,  and  com- 
menced working  in  August,  1890.  The  company 
paid  the  first  two  instalments  of  the  purchase- 
money,  but  failed  to  pay  any  further  instal- 
ments. In  February,  1891,  the  bankers  brought 
An  action  to  enforce  their  security,  and  a  receiver 
was  appointed,  who  took  possession  of  the  col- 
liery. Shortly  afterwards  the  company  resolved 
to  wind  up  voluntarily ;  and,  in  May,  a  super- 
vision order  was  made.  The  receiver  now  desired 
to  give  up  possession  of  the  colliery : — Held,  that 
the  provision  in  the  agreement  that  the  machine, 
until  fully  paid,  should  remain  the  property  of 
the  vendors  was  valid  ;  that,  notwithstanding 
the  form  of  the  mortgage  deed,  the  company 
could  not  confer  on  their  mortgagees  a  better 
title  to  the  machine  than  they  themselves  had ; 
and  that,  consequently,  the  vendors  were  now 

•entitled  to  remove  the  machine.  Cumberland 
Union  Bankitig  Co.  v.  Marypitrt  Hematite  Iron 
Co.,   61   L.   J.,  Ch.   227;    [1892]    1    Ch.    415; 

•66  L.  T.  108  ;  40  W.  R.  280. 

The  defendants  supplied  and  fixed  for  E.,  a 
nurseryman,  on  his  premises,  which  were  mort- 
gaged to  the  plaintiff,  a  trade  fixture,  which, 
according  to  a  hire-and- purchase  agreement 
between  E.,  E.'s  landlord  and  the  defendants 
prior  to  the  mortgage,  was  to  remain  the  pro- 
perty of  the  defendants  till  the  instalments  of 
purchase-money  were  paid.  The  plaintiff  took 
the  mortgage  without  notice  of  the  agreement. 
£.  having  made  default  in  payment  of  the  instal- 

:  ments,  the  defendants  removed  the  fixture  before 


the  plaintiff  entered  into  possession  : — Held,  that 
the  defendants  were  entitled  to  remove  the 
fixture.  Sanders  v.  Davis  (15  Q.  B.  D.  218)  and 
Cumberland  Union  Banking  Co.  v.  Maryport 
Hematite  Iron  and  Steel  Co.,  [1892]  1  Ch.  415) 
followed.  Oimgh  v.  Witod,  63  L.  J.,  Q.  B.  564  ; 
[1894]  1  Q.  B.  713  ;  9  R.  509  ;  70  L.  T.  297  ;  42 
W.  R.  469— C.  A. 

A  mortgagee,  as  against  the  assignees  of  the 
tenant  of  the  mortgagor,  is  entitled  to  trade 
fixtures  affixed  to  the  freehold  by  such  tenant 
subsequently  to  the  date  of  the  mortgage.  (^iU- 
wi/^k  V.  Swindell,  36  L.  J.,  Ch.  173  ;  L.  R.  3  Eq. 
249  ;  15  W.  R.  216. 

A  lessee  erected  trade  fixtures,  firmly  attached 
to  the  freehold,  but  removable  as  between  him- 
self and  the  landlord.  He  then  mortgaged  the 
premises  by  way  of  demise  by  the  same  descrip- 
tion as  that  in  the  lease,  and  without  referring 
to  the  new  erections,  the  sum  secured  being  a 
floating  balance  limited  to  an  amount  greater 
than  the  premises  would  be  worth  without  the 
fixtures.  He  became  bankrupt : — Held,  that  the 
mortgagee  was  entitled  to  the  fixtures.  BentUy, 
Ex  parte,  2  Mont.  D.  &  D.  591  ;  6  Jur.  719. 

The  S.  company  carried  on  the  business  of 
manufacturing  zinc  and  spelter,  sulphuric  acid, 
and  zinc  oxide  on  leasehold  premises.  They  had 
erected  a  number  of  cupola  and  other  furnaces 
for  the  purposes  of  their  manufacture,  which  as 
between  them  and  their  landlord,  were  admitted 
to  be  trade  fixtures.  In  1880  the  company  con- 
veyed the  land  and  buildings  comprised  in  its 
lease  to  trustees  for  debenture-holders  upon  trust, 
to  i^ermit  the  company  to  carry  on  business  until 
default  inpayment  of  the  debentures  or  winding- 
up,  and  then  to  sell.  In  1883  the  company  exe- 
cuted a  second  mortgage  to  trustees,  for  a  second 
set  of  debenture  holders,  which  comprised, 
besides  the  land  and  buildings,  all  stock-in-trade, 
stock  of  ores,  and  loose  plant  and  materiaL  It 
appeared  that,  in  the  course  of  smelting  metals 
for  the  company's  business,  small  quantities  of 
gold  and  silver  were  given  off  in  the  form  of 
vapour,  and  become  imbedded  in  the  bricks 
lining  the  furnaces.  The  company  having  been 
ordered  to  be  wound  up,  the  trustees  of  the  first 
mortgage  deed  entered  and  sold.  The  second 
mortgagees  took  out  a  summons  that  they  might 
be  allowed  to  enter,  and  remove  the  gold,  silver, 
and  other  metal  imbedded  in  the  said  bricks, 
claiming  that  it  was  included  in  their  mortgage 
and  not  in  the  first.  It  was  admitted  that  the 
metals  could  not  be  extracted  without  pulling 
down  the  furnaces  and  pounding  up  some  of  the 
bricks  : — Held,  that  the  doctrine  of  trade  fixtures 
has  no  application  as  between  mortgagee  and 
mortgagor  ;  that,  whatever  might  have  been  the 
case  between  landlord  and  tenant,  the  mortgagee 
was  entitled  to  everything  which  his  mortgagor, 
intentionally  or  not,  for  trade  fixtures  or  other- 
wise, had  fixed  to  the  mortgaged  premises  ;  and 
that  the  summons  must  be  dismissed.  Tottenham 
v.  Sivansea  Zim  Ore  Co.,  52  L.  T.  738. 

Mortgage  of  iron  works  and  rolling-mills  with 
the  machinery  specified  in  schedule,  "  and  all 
engines,  machinery,  fixtures  and  things  which 
might  thereafter  be  fixed  and  fastened  in  or 
upon  the  pi*emises,  whether  in  addition  or  sub- 
stitution "  : — Held,  that  the  words  "  fastened  in 
or  upon  the  premises"  governed  the  sentence, 
and  that  subsequent  additions,  consisting  of  an 
engine  for  turning  a  lathe,  a  steam-hammer 
and  an  anvil,  a  boiler  and  a  furnace,  passed  to 
the  mortgagees  ;  but  that  cutters,  b«d  plate, 


1405 


MOETGAGE— Tfej  Contract. 


1406 


straightening  plate,  and  the  metal  flooring  of 
the  mill,  did  not.  MetroptJlitan  Counties  Inrur- 
ance  Society  v.  Broum^  26  Beav.  454 ;  28  L.  J., 
Ch.  581  ;  5  Jur.  (N.8.)  378  ;  7  W.  JR.  303. 

Under  an  assignment  of  the  machinery,  fastened 
in  or  upon  a  mill,  an  anvil,  though  not  fastened 
or  flxed  to  it,  passes,  as  essential  to  a  fixed 
steam-hammer.    Ih. 

By  a  registered  deed  made  in  1875,  the  owners 
of  a  mill  mortgaged  in  fee  to  the  plaintiflb,  the 
mill,  together  with  all  the  engines,  plant, 
machinery,  and  gear  described  in  the  schedule. 
The  schedule  included  certain  driving  belts 
which  connected  the  power  machinery  with 
certain  machines,  which  were  so  affixed  as  to  be 
part  of  the  realty.  The  machines  could  not  be 
worked  without  the  belts,  which  would  only  fit 
other  machines  of  nearly  the  same  size.  These 
belts  were  passed  round  the  shafting  and  then 
laced  together  and  could  not  be  removed  from 
the  shafting  without  being  unlaced.  They  could 
be  slipped  off  the  machines  when  the  machines 
and  shafting  were  not  in  motion.  The  mortgage 
contained  no  power  to  deal  with  the  belts 
separately  from  the  freehold.  ITie  defendant,  a 
trustee  in  bankruptcy  of  one  of  the  mortgagors, 
removed  the  belts.  In  an  action  against  him  by 
the  plaintiffs  to  recover  the  value  : — Held,  that 
the  belts  being  essential  parts  of  the  fixed 
machines  formed  part  of  the  realty,  and  as  such 
passed  under  the  mortgage  deed,  which,  therefore, 
did  not  require  registration  under  the  Bills  of 
Sale  Act,  1854.  Sheffield  and  South  Yorkshire 
Permanent  Building  Society  v.  Harrison^  54 
L.  J.,  Q.  B.  15  ;  15  Q.  B.  D.  358  ;  51  L.  T.  649  ; 
38  W.  R.  144— C.  A. 

Two  persons,  carrying  on  business  in  copartner- 
ship as  copper  roller  manufacturers,  executed  a 
mortgage  of  the  land,  mills  or  factories  on  which 
the  business  was  carried  on,  and  of  which  they 
were  seised  in  fee,  and  all  and  singular  the 
steam-engine,  steam-boilers,  mill-gear,  millwright 
work  and  machinery  then  or  thereafter  to*  be 
fixed  to  the  said  lands,  hereditaments  and 
premises,  together  with  all  outhouses,  edifices, 
fixtures,  &c.  The  partners  having  become  bank- 
rupts : — Held,  that  the  mortgagees  were  entitled, 
as  against  the  assignees,  to  all  machinery  which 
was  fixed  to  the  freehold.  Mather  v.  Eraser^  2 
K.  &  J.  536 ;  25  L.  J.,  Ch.  361  ;  2  Jur.  (N.s.) 
900  ;  4  W.  R.  387. 

A  mortgage  was  effected  of  certain  plots  of 
land,  and  "■  also  all  that  silk-mill  then  erected,  or 
in  the  course  of  erection,  and  all  other  buildings 
then  or  thereafter  to  be  erected  thereon,  and 
also  all  those  the  steam-engines  or  steam-engine 
boilers,  steam-pipes,  main  shafting,  mill-gearing, 
miUwrights'  work,  and  other  machinery  and 
fixtures  whatsoever,  then  erected  or  set  up,  or 
standing  or  being,  or  which  should  at  any  time 
thereafter  be  erected  or  set  up,  or  stand  or  be,  in 
or  upon  the  land,  mill  and  premises,  or  any  part 
thereof "  : — Held,  that  all  the  machinery  and 
fixtures  used  in  the  manufacturing  of  silk  within 
the  mill  were  included  in  the  mortgage.  Haley 
V.  Uammersley,  3  De  G.,  F.  &  J.  587  ;  30  L.  J., 
Ch.  771  ;  7  Jur.  (K.8.)  765  ;  4  L.  T.  269  ;  9  W.  R. 
662. 

A  banking  company  entered  into  an  agree- 
ment dated  the  29th  May,  1886,  to  sell  certain 
paper-mills  and  machinery  to  the  L.  Company 
for  20,000/.  to  be  paid  by  instalments.  By  clause 
2  of  the  agreement  it  was  provided  that  upon 
payment  of  the  first  two  instalments  the  bank 
should  convey  the  premises  to  the  L.  Company, 


upon  their  executing  a  mortgage  for  the  balance 
of  the  purchase-money,  and  that  the  mortgage 
should  contain  a  clause  enabling  the  bank,  in 
case  the  business  of  the  L.  Company  should  be 
suspended,  to  re-enter  and  take  possession  of  the 
premises,  and  of  everything  which  should  have 
been  built  or  placed  thereon,  and  which  should 
not  require  registration  within  the  BiUs  of  Sale 
Act,  1878,  and  to  hold  the  same  for  their  own 
use  and  benefit  absolutely,  but  without  prejudice 
to  the  liability  of  the  L.  Company  for  the  unpaid 
balance  of  the  purchase-money.  This  agreement 
was  not  registered  as  a  bill  of  sale.  The  first 
two  instalments  of  the  purchase-money  were 
paid,  but  no  conveyance  or  mortgage  of  the 
property  was  executed  in  pursaance  of  the  agree- 
ment. The  L.  Company  entered  into  and  held 
possession  of  the  property  until  a  winding-up 
order  was  ma<^le  on  the  7th  February,  1887.  The 
bank  thereupon  re-entered  on  the  property.  The 
official  liquidator  of  the  L.  Company  asked  by 
summons  for  delivery  up  of  a  paper-making 
machine  and  all  other  trade  machinery  attached 
to  the  mills.  The  bank  claimed  possession  of 
the  fixtures  and  trade  machinery  under  their 
vendors'  lien  : — Held,  that  the  position  of  the 
parties  under  the  agreement  was  the  same  as  if  a 
conveyance  and  mortgage  of  the  property  had 
been  actually  executed  ;  and  that  the  agreement 
to  mortgage  did  not  extend  to  any  property 
which  required  registration  under  the  Bills  of 
Sale  Acts,  and  the  trade  machinery  was  there- 
fore not  included  in  the  security  ;  and  must  be 
delivered  up  to  the  liquidator  of  the  L.  Company, 
but  in  other  respects  the  agreement  remained 
valid.  London  and  Lancashire  Paper  Mills  Co.,, 
In  re,  58  L.  T.  798. 

Stook-in-Trade.] — A  mortgage  of  a  foimdry, 
with  the  engines,  fixtures,  machinery,  tools,  and 
working  plant  therein,  described  the  chattels 
assigned  as  being  "  more  particularly  enumerated 
and  specified  in  an  inventory  of  even  date  here- 
with, to  be  signed  by  the  parties  hereto,  and 
read  and  construed  as  forming  part  of  these 
presents."  The  deed  contained  no  mention  of 
stock-in-trade.  The  inventory,  which  was  signed 
by  the  mortgagors  on  the  same  day  as  the  deed, 
extended  over  twenty-one  pages.  The  first  twenty 
pages  contained  a  detailed  description  of  the 
engines  and  other  chattels  which  were  mentioned 
under  general  heads  in  the  deed.  At  the  bottom 
of  page  20  was  this  clause  :  "  The  stock-in-trade 
consists  of  bolts,  brass  work,  wrought  and  cast- 
iron  work,  brass  and  other  work,  both  finished 
and  in  preparation."  And  at  the  top  of  page  21 
were  these  words :  '*Aiso  all  cast  and  wrought 
iron,  steel,  timber,  and  all  other  stock-in-trade 
in  and  upon  the  before-mentionetl  foundry, 
workshops  and  premises."  Then  came  this 
clause  :  **  The  contents  of  the  twenty  preceding 
sheeta  is  a  complete  and  exact  inventory  of  the 
fixtures,  machinery,  utensils,  and  things  in,  upon 
or  about  the  foundry  mortgaged  by  us  this  day." 
This  was  immediately  follow^ed  by  the  signatures 
of  the  mortgagors : — Held,  that  the  stock-in- 
trade  was  not  included  in  the  mortgage.  Jar- 
dine,  Ex  parte,  McManus,  In  re,  44  L.  J.,.Bk. 
58 ;  L.  R.  10  Ch.  322 ;  32  L.  T.  681  ;  23  W.  R. 
786. 

A  trader  (being  solvent)  mortgaged  his  furni- 
ture, shop-fittings  and  stock-in-trade  and  book 
debts  for  securing  a  debt  due  and  a  new  advance. 
The  bankrupt  l^ing  permitted  to  have  posses- 
sion of  those  goods,  and  being  in  possession  also 
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of  other  personal  chattels  to  which  the  creditor's 
security  did  not  extend,  the  bankrupt's  landlorti 
distrained  for  rent,  not  upon  the  rormer  only, 
but  upon  both  sets  of  goods.  The  person  in  pos- 
session under  this  distress  was  requcstetl  by  the 
mortg^agee,  and  consented,  to  hold  possession  of 
the  goods  for  him,  as  well  as  for  the  landlord, 
without  prejudice  to  the  landlord's  rights.  A 
sale  took  place  under  the  distress.  The  goods 
which  were  the  subject  of  the  distress  were  not 
all  sold,  but  they  included  some  of  those  which 
were  the  subject  of  the  mortgagee's  security, 
while  the  goods  to  which  the  security  did  not 
extend  remaine<l  unsold.  A  fiat  having  issued 
against  the  mortgagor,  the  mortgagee  petitioned 
to  have  his  security  declared  as  against  the 
remaining  furniture,  the  stock-in-trade  at  present 
existing  and  the  book  debts : — Held,  that  the 
mortgagee's  security  extended  only  to  such  of 
the  furniture,  fixtures  and  stock-in-trade  and 
property  purporting  to  be  included  in  the  assign- 
ment as  were  in  the  house  and  shop  at  its  date, 
and  remained  at  the  time  of  the  bankruptcy. 
Steplienson,  Ex  parte.  1  De  G.  586  ;  17  L.  J., 
Bk.  5  ;  12  Jur.  6. 

Sheep  and  their  Inerease.] — By  an  indenture 
of  mortgage  ma<le  between  B.  &  W.,  certain 
flocks  of  sheep  and  certain  henls  branded  B., 
then  depasturing  on  a  station  in  the  colony  of 
Victoria,  "together  with  all  and  singular  the 
issue,  increase  and  produce  of  the  sheep  and 
cattle  respectively,'*  were  assigned  by  B.  to  W. 
by  way  of  mortgage.  By  a  subsequent  inden- 
ture of  mortgage  reciting  the  former  indenture, 
B.  assigned  "  all  the  issue,  increase  and  progeny 
of  the  sheep  "  on  the  station  to  P.  and  D.,  with 
a  power  of  sale.  Previously  and  subsequently 
to  the  latter  indenture,  B.  purchased  and  brought 
upon  the  station  large  adclitions  to  the  flock  of 
sheep,  and  branded  them  with  the  letter  B.  B. 
also  obtained  a  lease  of  the  station,  and  deposited 
it  with  P.  and  D.  as  additional  security  : — Held, 
on  a  bill  filed  by  W.,  after  a  sale  by  P.  and  D. 
both  of  the  sheep  and  the  lease,  praying  for 
payment  of  advances  out  of  the  proceeils  of  the 
sale  of  all  the  sheep  and  the  lease,  firet,  that  by 
the  wortls  '•  increase  of  the  sheep  "  in  the  first 
indenture  was  meant  the  natural  increase  or 
offspring  of  the  original  sheep  mortgaged,  and 
that  such  words  did  not  include  additions  made 
to  the  flock  by  purehase.  Wehxter  v.  Power ^  5 
Moore,  P.  C.  (N.s.)  92  ;  37  L.  J.,  P.  C.  9 ;  L.  R.  2 
P.  C.  69. 

Held,  secondly,  that  the  mortgagees  under 
the  firet  indenture  of  mortgage  were  precluded 
from  claiming  the  proceeds  of  the  sale  of  the 
lease  or  any  personal  equity  to  have  the  sheep 
purchased  substituted  for  the  original  sheep,  no 
such  claim  having  been  raised  by  the  original 
bill.    Ih. 

Harbour  Duei.] — By  virtue  of  an  act  mort- 
gages were  granted  by  harbour  trUvStees  of  the 
tonnage  rates  and  duties  of  the  harbour.  By 
subsequent  acts  the  rates  and  dues  had  been 
altered  and  changed  in  substitution  of  the  rates 
and  duties  so  mortgaged: — Held,  that  the 
present  rates  and  dues  were  virtually  mortgaged, 
the  subsequent  acts  not  extinguishing  the  mort- 
gagees' rights  or  remedies,  and  a  decree  was 
made  for  account  and  payment  of  principal  and 
interest  accordingly.  Pontlethwaite  v.  Mary  port 
Harhovr  Trustees,  20  L.  T.  138. 


6.  Extent  of  Secubitt  and  Charge. 

a.  Seotuity. 

Generally.] — As  to  the  extent  and  priority  of 
a  mortgage  security,  see  the  case  of  Fournier  v. 
Paine,  9  Bligh  (jsa\)  282.  S.  C,  nom.  FourMier 
V.  Dl^jhf.Mon,  3  CI.  &  F.  593. 

In   Fee  —  Subieqnent  Allotment.]  —  A  man 

mortgages  an  estate  in  fee  without  noticing- 
rights  of  common.  Afterwards  allotments  made 
to  him  in  respect  of  his  rights  of  common  by 
virtue  of  an  inclosure  act.  which  enacts  that  the 
allotted  lands  shall  be  subject  to  the  same  a.ses 
as  the  lands  in  respect  of  which  they  are  allotted. 
Semble,  the  legal  estate  in  the  allotments  passes, 
to  the  mortgagor,  and  not  the  mortgagee.  Llmjd 
V.  Douglas,  4  Y.  &  C.  448  ;  10  L.  J.,  Ex.  Eq.  34. 

By  Tenant  for  Life.]  —  A  tenant  for  life  in 
possession  of  settled  estates,  with  jwwer  to> 
charge  them  with  a  principal  sum  and  interest 
for  his  own  benefit,  exercised  the  power  and 
mortgaged  the  principal  and  interest  thus 
charged,  together  with  property  of  his  own,  for 
a  larger  amount  than  that  of  the  charge,  and 
kept  down  the  interest  on  the  whole  mortgage 
moneys.  The  rents  and  profits  of  the  settled 
estates  were  insufficient  to  i>ay  the  interest  of 
the  sum  charged  under  the  power  : — Held,  after 
the  death  of  the  tenant  for  life,  that  his  mort- 
gagees were  not  entitled  to  a  charge  on  the  in- 
heritance for  the  deficiency.  KetuijigUm  (^Lord} 
V.  Jiourerie^  7  H.  L.  Cas.  559  ;  6  Jur.(N.S.)  105— 
H.  L.    Reversing  7  De  G.  M.  &  G.  134. 

By  a  private  act,  lands  and  stock  were  vested 
in  tnistees,  upon  trust  to  pay  the  yearly  income 
to  C,  or  for  his  benefit,  as  by  the  act  provided  ; 
and  the  court  of  chancery,  on  the  application  of 
C.  or  the  trustees,  might,  in  accordance  with  the 
act,  and  so  far  as  the  rules  of  law  and  equity 
and  the  jurisdiction  of  the  court  would  ailmit, 
make  orders  and  give  directions  so  as  to  ensure 
that  the  life  estate  of  C.  should  be  inalienable, 
and  be  applied  solely  for  his  exclusive  personal 
enjoyment.  An  oi-der  in  conformity  with  this- 
last  provision  was  made  by  Romilly,  M.  R.,  sub- 
sequently to  which  C.  became  indebted  for 
money  lent  to  the  plaintiff,  to  whom  he  mort- 
gaged his  life-estate,  as  a  security  for  the  loan, 
in  respect  of  which  he  gave  a  judgment.  The 
plaintiff  applied  to  the  trustees,  who  resisted 
payment  on  the  ground  of  the  act  and  order, 
and  the  bill  was  filed  by  the  plaintiff  to  enforce 
his  security  against  C.'s  life  estate.  To  this  bill 
a  demurrer  bv  the  trustees  was  overruled.  Green, 
V.  Mortimer,  3  L.  T.  642--L.JJ. 

Contingent  Bemainder  —  Deetrnction  of  — 
Aoqnisition  of  New  Intereit.]  —  A  contingent 
remainderman  conveyed  his  interest  to  secure  a 
debt.  The  remainder  was  afterwards  destroyed 
by  the  tenant  of  the  prior  estate  :  the  remain- 
derman afterwanls  acquired  a  new  interest  in 
the  property  under  the  will  of  that  tenant : — 
Held,  that  it  was  available  to  the  creditor,  ^'oel 
V.  Bcivley^  3  Sim,  103. 

Beyertionary  Intereit.]  —  A.  mortgaged  to 
B.  his  revereionary  interest  in  3,681Z.  stock, 
which  the  deed  represented  as  standing  in  the 
names  of  two  executora  of  a  testator  to  secure 
three  annuities.  A.  gave  notice  to  the  executors. 
There  was  no  such  sum  standing  in  the  names 
of  the  executors,  but  there  was  a  sum  of  2,080Z. 
standing  in  the  name  of  the  testator,  and  a- 
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second  sum  of  2,45H.  in  the  name  of  one  of  the 
executors,  to  answer  the  annuities.  A  subse- 
quent incumbrancer  on  the  whole  fund  also 
gaye  notice  to  the  executors  : — ^Held,  tiiat  A.*s 
security  was  limited  to  3,681/.  stock.  Woodbwrn 
T.  Grant,  22  Beay.  483. 

Share  of  Besidue.]— A  residuary  legatee,  hay- 
ing an  option  of  purchase  of  real  property  of 
a  testator,  elected  to  purchase,  and  afterwards, 
by  a  yoluntaiy  deed,  assipn^ed  his  share  of  the 
moneys  to  arise  from  the  testator^s  estate  to 
trustees  to  secure  3,0002.  thereby  settled.  The 
purchase-money  of  the  real  property  was  after- 
wards deducted  from  the  purchaser's  share  of 
xesidue : — Held,  that  the  3,0002.  was  charged, 
not  merely  on  the  balance  of  the  residuaiy  sl^e, 
but  also  upon  the  purchased  realty.  Harriton 
y.  Bartm,  1  John.  &  H.  287. 

After-aoquired  Property.] — ^A  mortgagor  by 
deed  assigned  to  the  mortgagee  all  iSs  house- 
hold goods  and  farming  stock,  and  "also  all 
moneys  of  or  to  which  he  then  was  or  might 
during  the  security  become  entitled,  under  any 
settlement,  will  or  other  document,  either  in  his 
own  right,  or  as  the  devisee,  legatee,  or  next  of 
kin  of  any  person  ";  and  also  all  real  and  per- 
sonal property  **  of,  in,  or  to  which  he  was  or 
during  that  security  should  become  beneficially 
seised,  possessed,  entitled,  or  interested,  for  any 
yested,  contingent,  or  possible  estate  or  interest." 
The  mortgagor  afterwards  became  entitled  under 
a  will  to  a  share  of  the  personal  estate  of  the 
testator: — Held,  that  the  assignment  of  after- 
acquired  property  was  divisible ;  and  that, 
although  the  general  assignment  of  all  property 
to  which  the  mortgagor  might  beoome  entitled 
might  be  too  wide,  as  to  which  the  court  gave  no 
decision,  the  assignment  for  valuable  considera- 
tion of  all  moneys  to  which  he  should  become 
entitled  under  any  will  operated  as  a  contract 
which  the  court  would  enforce,  and  that  the 
share  of  the  personal  estate  of  the  testator  was 
accordingly  included  in  the  mortgagor's  security. 
Belding  v.  Bead  (3  H.  &  C.  955)  questioned. 
Clarke^  In  re,  Coomhe  y.  Carter,  56  L.  J.,  Ch. 
981  ;  36  Ch.  D.  348  ;  67  L.  T.  823  ;  36  W.  R.  293 
— C.A. 

By  Tmstoe  bonelleially  Interoited.]— A  widow 
who,  under  her  marriage  settlement  and  other- 
wise, was  entitled  to  annual  and  other  sums 
chained  on  her  husband's  estates,  was  one  of  the 
trustees  of  his  will,  whereby  the  estates  were 
devised  in  trust  to  raise  2,0002.  for  her  benefit, 
and  subject  thereto  in  trust  to  convey  the  estates 
as  the  testator's  daughter  by  a  former  marriage 
should  direct.  The  daughter  borrowed  money 
upon  the  security  of  a  mortgage  of  some  of  the 
estates,  in  which  the  widow  and  her  co-trustee 
joined,  and  whereby,  after  reciting  the  will  and 
the  agreement  for  the  loan,  and  that  the  daughter 
had  directed  the  widow  and  her  co-trustee  to 
make  such  conveyance  as  was  thereinafter  con- 
tained, the  widow  and  her  co-trustee,  as  devisees 
in  trust,  by  the  direction  of  the  daughter,  con- 
veyed the  estates  to  the  mortgagee  upon  trusts 
for  sale  and  for  payment  of  ^e  mortgage  debt, 
and  of  the  surplus  as  the  daughter  should 
appoint,  and  subject  thereto  according  to  the 
trusts  of  the  will : — Held,  firstly,  that  the  mort- 
gage did  not  pass  the  beneficial  interest  of  the 
widow  ;  secondly,  that,  nevertheless,  her  charges 
must  be  postponed  to  the  mortgage,  she  having 
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concurred  in  it,  without  reserving  her  priority. 
Stronge  y.  ffawh&t,  4  De  Q.  M.  &  G.  186. 

By  Bzeentor.] — ^An  executor,  who  was  also  a 
legatee,  borrowed  6,0002.,  and  gave  the  lender 
a  memorandum  reciting  that  the  money  was 
borrowed  for  the  purposes  of  the  will,  and  agree- 
ing to  charge  the  trust  estate,  **so  t&r  as  he 
could  and  lawfully  might,**  and  his  legacy,  and 
a  policy,  which  was  part  of  the  assets,  with  the 
repayment,  and  to  execute  a  mortgage.  After- 
wards the  executor  borrowed  from  the  same 
person  4002.,  and  by  a  deed  reciting  the  will 
and  stating  certain  sums  to  be  due  from  the 
estate  to  uie  executor,  and  that  the  executor 
owed  the  lender  9002.,  the  executor  assigned  to 
the  lender  all  the  sums  mentioned  to  be  due 
from  the  estate  to  the  executor  by  way  of 
security  for  the  9002.,  with  interest : — Held,  that 
the  lender  had  by  this  deed  given  up  such  claim, 
if  any,  against  the  testator's  estate,  as  he  had 
imder  the  memorandum,  and  could  only  establish 
a  security  upon  the  executor's  beneficial  interest. 
Brettlejn  re,  Brettle  y.Burdett,  2  De  G.  J.  k  S.  244. 

Leasekolds.]  —  Where,  after  a  mortgage  of 
leasehold  for  a  term,  the  mortgagor  and  mort- 
gagee joined  in  a  lease  of  part  of  the  premises 
for  the  residue  of  the  term,  at  a  rent  of  32.  per 
annum,  payable  to  the  mortgagor,  his  executors, 
&C.,  with  a  clause  reserving  a  right  of  entry  to 
him,  ko.y  in  case  of  nonpayment  of  the  rent, 
and  declaring  that  nothing  should  affect  the 
rights  of  the  mortgagee  under  the  mortgage  deed 
so  far  as  affected  the  entirety  of  the  premises. 
On  the  mortgagor  becoming  bankrupt: — Held, 
that  the  tenant  was  entitled  to  his  lease,  exempt 
from  the  mortgage,  but  that  the  mortgagee  and 
not  the  assignees  was  entitled  to  the  i-ent  of  32. 
Edioardt  v.  Jone$,  1  ColL  C.  C.  247  ;  13  L.  J.,  Ch. 
371  ;  8  Jur.  416. 

A  new  lease  obtained  by  a  mortgagee  of  a 
leasehold  interest,  which  had  been  evicted  for 
nonpayment  of  rent,  taken  after  the  expiration 
of  the  six  and  nine  months  allowed  to  the  lessee 
and  mortgagee  to  redeem  by  statute  3  Gteo.  1, 
c.  2,  s.  4,  but  in  pursuance  of  a  contract  entered 
into  in  the  period  between  the  six  and  nine 
months,  if  the  parties  interested  did  not  redeem, 
is  not  a  graft  upon  the  former  lease,  nor  a  trust 
for  the  lessee,  the  mortgagee  not  being  in  posses- 
sion, nor  procuring  the  lease  behind  the  back  of 
the  lessee.  The  principles  on  which  courts  of 
equity,  in  considering  renewed  interests  obtained 
by  mortgagees,  trustees,  &c.,  to  be  grafts,  are, 
that  the  advantage  was  procured  either  by  being 
in  possession,  or,  when  out  of  it,  by  contrivance 
to  oust  the  lessee  of  the  benefit  of  renewal. 
NethUt  y.  Tredennich,  1  Ball  k  B.  29,  46 ;  12 
R.  R.1. 

One  possessed  of  a  renewable  term,  mortgages 
to  J.  S.,  who  gains  a  new  term  from  the  original 
landlord,  to  commence  after  the  old  one  ;  this 
new  term  shall  be  subject  to  the  old  equity  of 
redemption.  Bakeitraw  v.  Brewer,  2  P.  Wms. 
611  ;  SeL  Ch.  Ca.  66  ;  Moseley,  189. 

The  defendants,  who  were  entitled  to  the 
equity  of  redemption  of  leaseholds  charged 
wil^  a  mortgage,  attempted  to  get  rid  of  it  by 
fraudulently  incurring  a  forfeiture,  which  they 
induced  the  lessor  to  take  advantage  of.  They 
afterwards  obtained  a  new  lease  from  him, 
which  they  sold: — Held,  that  the  new  lease 
was  subject  to  the  mortgage,  notwithstanding 
the  15  &  16  Vict.  c.  76,  ss.  2,  10,  and  a  decree 

45 


1411 


MORTGAGE— TAe  Contract. 


1412 


was  made  for  payment  by  the  defendants  of  the 
mortgage,  with  costs.  Hughes  y.  Howard,  26 
Beav.  675. 

Attendant  Term.] — Right  of  mortgagees  to 
the  benefit  of  a  term  attendant  on  the  inheri- 
tance, thoagh  the  term  was  not  assigned,  nor 
the  inheritance  oonyeyed  to  them.  BuokUtg- 
hamshire  (^Ea/rV)  t.  Hohart^  8  Swanst.  201 ;  19 
B.  R.  197. 

Mortgage  after  Contraet  iter  Sale*] — ^A  mort- 
gage made  subsequently  to  a  contract  for  the 
sale  of  an  estate  conveys  to  the  mortgagees  only 
that  which  the  vendor  is  entitled  to  under  that 
contract.  If  the  mortgagee  gives  no  notice  of 
an  intention  to  interfere  with  the  contract,  its 
stipalations  remain  as  before,  and  affect  the 
mortgagee  as  they  would  have  affected  the  mort- 
gagor.   Rose  V.  Wation,  10  H.  L.  Cas.  672. 

Lapse  of  Time.] — ^Where  there  is  a  mortgage 
over  several  denominations  of  land,  and  the  mort- 
gagor subsequently  sells  some  of  the  denomi- 
nations to  a  purchaser  for  valuable  oonsideration, 
without  the  concurrence  of  the  mortgagee,  and 
the  interest  due  under  the  mortgage  is  regularly 
paid  out  of  the  remaining  denominations,  the 
lands  sold  are  not  discharg»l  from  the  mortgage, 
although  no  proceedings  have  been  taken  against 
them  within  twenty  years  fS  &  4  Will.  4,  c.  27, 
and  7  Will.  4  &  1  Vict.  c.  28).  Mvikerry,  In  r», 
9  Ir.  Ch.  R.  94. 

Recital  notwithftanding.]  —  Mortgagee  held, 
notwithstanding  a  recital  in  the  declaration  of 
trust,  to  have  obtained  a  security  to  the  extent 
of  the  interest  of  mortgagor  in  the  premises. 
Skeidwi  V.  Cox,  2  Eden,  224. 

By  a  deed,  dated  in  1847,  entered  into  between 
A.  and  his  son  B.,  and  C,  after  reciting  that  A. 
and  B.  were  indebted  to  G.  in  10,000^.  advanced 
by  him,  and  that  G.  was  then  liable,  as  surety 
on  behalf  of  A.  and  B.,  to  R.  B.  and  J.  T.  for  a 
further  sum  of  8,000^.  advanced  by  them,  it  was 
farther  recited  that  the  deed  was  executed  in 
favour  of  G.  "  as  well  to  give  further  security  for 
the  10,000Z.  as  to  secure  him  from  all  sums 
of  money  which  he  might  pay,  or  become 
liable  to  pay  in  discharge  of  his  liability 
to  R.  B.  and  J.  T."  At  the  time  the 
deed  was  executed  it  was  asserted  by  G.,  and 
understood  and  believed  by  A.  and  B.,  that  G. 
was  under  legal  liability  to  repay  R.  B.  and  J.  T. 
the  3,000Z. ;  whereas,  in  fact,  he  was  only  morally 
liable  to  see  that  their  debt  was  discharged.  A. 
in  his  examination  stated  that,  had  the  leal  facts 
been  known  at  the  time  of  the  execution  of  the 
deed,  this  debt  would  have  been  included  therein. 
In  1849  B.  executed  a  creditors'  deed  in  favour 
of  L.,  as  trustee,  for  the  benefit  of  the  creditors 
of  A.  and  B.  L.  filed  a  bill  against  G.,  praying 
an  account  of  what  was  due  to  G.  under  tne  deed 
of  1847,  and  contesting  his  right  to  be  allowed 
the  3,0002. :— Held,  that  G.  not  being  legally 
liable  for   the   repayment   of  the  8,M)02.,  the 

Slaintiff  was,  notwithstanding  the  recital  in  the 
eed  of  1847,  in  taking  the  account  entitled  to 
have  the  8,0()OZ.  disallowed.  Lake  v.  Bruttonj  26 
L.  J.,  Gh.  842  ;  2  Jur.  (N.B.)  839— L.JJ. 

PraoUee.] — In  suits  for  redemption  and  fore- 
closure, F.,  a  third  mortgagee  (who  was  also 
first  mortgagee),  on  taking  the  accounts,  raised 
a  question  ns  to  the  validity  of  the  security  in 
regard  to  certain  chattels  expressed  to  be  com- 


prised in  it.  The  court  being  of  opinion  that  the 
question  ought  to  have  been  raised  at  the  henring, 
and  could  not  be  raised  afterwards: — ^Held, 
consequently,  that  the  respective  mortgages 
must  be  taken  to  comprise  what  was  expresned 
to  be  included  in  them.  Beghie  t.  Fenwieh^ 
F&Moiek  V.  Beghie,  L.  R.  6  Gh.  869  ;  25  L.  T.  441 ; 
20  W.  R.  67. 

Ordff  to  Sxeonto  Diientailing  Deed.]— In  a 
mortgage  suit  by  a  judgment  creditor  of  a  tenant 
in  tail  in  possession,  the  latter  was  ordered  to 
execute  a  disentailing  deed,  in  order  to  give  full 
effect  to  the  plaintiff's  charge.  Lewie  v.  Z>»s- 
eombe,  20  Beav.  398. 

b.  Oharflre. 

Contingent  liability.! — A  security  to  be  held 
as  long  as  any  debt  shall  be  due  or  growing 
due  cannot  be  retained  to  answer  the  contingent 
liability  of  the  mortgagor  as  drawer  or  indorser 
of  a  current  bilL  Merehanti  Bank  of  London 
V.  Maud,  18  W.  R.  812. 

Attorney's  Charges.]  —  Attorney  acting  as 
agent  for  mortgagor  and  mortgagee,  and  as 
agent  and  quasi  linker  for  mortgagor,  will  not 
be  allowed  to  charge  the  mortgaged  premises 
vrith  a  greater  sum  (although  actuidly  advanced 
by  him  on  account  of  his  principal  and  client, 
and  within  the  amount  of  the  sum  to  be  borrowed 
on  mortgage)  than  shall  be  proved  to  have  been 
really  paid  to  him  in  money  by  mortgagees  on 
account  of,  and  as  agent  for,  mortgagor ;  nor  will 
the  most  minute  fraction  advanced  by  him  to 
make  up  the  integral  sum  of  mortgaged  money, 
be  allowed  to  stand  as  a  charge  on  the  estate. 
Lewie  v.  Morgan,  6  Price,  42  ;  4  R.  R.  860. 

Xortpge  to  leonre  Balanoe  with  Bank — 
Bednotion  by  Sale.] — ^A.  mortgaged  an  estate  to 
a  banking  company  with  which  he  dealt,  for  the 
purpose  of  securing  the  balance  that  might  at 
any  time  be  due  from  him,  so  as  the  whole 
amount  of  principal  to  be  ultimatdy  recovered 
by  virtue  of  the  security  should  not  exceed 
5,800Z.  Afterwards  three  portions  of  the  estate 
were  sold  vnth  the  concurrence  of  the  banking 
company,  and  the  money  paid  directly  to  them, 
but  credit  was  given  to  A.  for  them  in  his 
account : — Held,  that  the  moneys  recoverable 
under  the  mortgage  were  redaced  by  these  pay- 
ments as  far  as  they  went  Jokneon  v.  Bourne, 
2  Y.  &  C.  G.  G.  268. 

Xortgage  to  Surety— Further  Bond  by  Heir 
of  Surety.]— A.  was  bound  as  surety  for  B.  in 
4,000Z.,  and  then  B.  conveyed  a  manor  to  him 
as  a  counter-security.  A.  died,  and  then  his  son 
D.,  and  heir,  became  bound  with  B.  for  2,0002. 
more,  but  there  was  no  agreement  that  the  mort- 
gage should  extend  to  secure  the  latter  bond. 
Yet  held,  that  the  heir  of  B.  (who  died)  shall 
not  redeem  without  paying  the  whole.  St.  John 
V.  Holford,  1  Gh.  Ga.  97. 

Xonoy  adyaaoed  for  Inveitment.] — ^In  1876  L. 
advancal  8002.  to  G.,  his  solicitor,  to  be  invested 
by  the  latter.  On  the  12th  February,  1876,  L. 
asked  G.  for  some  evidence  of  the  investment, 
and  G.  wrote  and  gave  him  a  memorandum  stat- 
ing that  the  8002.  was  in  G.*s  hand  at  interest 
at  62.  per  cent.,  "being  part  of  a  large  sum 
advanced  to  P.  on  security  of  freehold  houses  at 
K."  G.  afterwards  died  insolvent,  and  it  then 
appeared  that  there  was  no  mortgage  by  P.,  but 
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that  in  1873  P.  and  T.  had  entered  into  a  partner- 
ship arrangement  for  the  purchase  of  houses  at 
K. ;  C.  by  himself  or  his  clients  providing  the 
purchase -money;  P.  executing  the  mortgages 
necessary  to  raise  the  money ;  P.  paying  back 
half  the  money  provided  by  G.  personidly  oy  the 
1st  November,  1876,  and  paying  interest  at  61. 
per  cent,  in  the  meantime;  and  either  party 
having  the  right  to  demand  a  sale  after  that 
date.  A  sum  of  nearly  7,000^.  was  due  to  0.  on 
the  1st  January,  1876 : — Held,  that  L.  was 
entitled  to  a  charge  on  C.'s  share  of  the  proceeds 
of  the  sale  of  the  houses  to  the  extent  of  the 
8002.  and  interest.  Crowdy^  In  re^  Burga  v. 
Cfrawdy,  46  L.  T.  71—0.  A. 

DefeetiYe  Title.] — A.,  tenant  for  life,  re- 
mainder to  his  son  B.  in  taiL  A.  mortgaged  to 
S.,  who,  finding  his  title  defective,  sent  lOOl.  to 
B.,  and  took  a  mortgage  from  him  of  the  same 
limd.  The  son  shaU  redeem,  paying  the  100/. 
only.    Bromley  t.  Mamondj  2  Ch.  Ca.  28. 

Bonus.] — ^A  mortgage  was  executed  for  1,000Z., 
but  the  sum  of  700Z.  only  was  advanced.  The 
mortgagee  alleged  that,  in  consequence  of  the 
unsatisfoctory  nature  of  the  security,  he  had 
ngreed  to  advance  only  700/.,  the  remaining  9001. 
being  a  bonus  for  the  risk  and  hazard.  '  The 
evidence  supported  this  allegation.  Upon  a  bill 
to  redeem,  upon  payment  of  700/. : — Meld,  that 
the  mortgagor  could  only  be  entitled  to  a  decree 
upon  payment  of  the  full  sum  of  1,000/.  Potter 
V.  Edwarde,  26  L.  J.,  Ch.  468. 

ProTiso  limiting  Amount  reeovarable.] — 
The  mortgage  of  a  leasehold  public-house  was  to 
secure  700/.,  and  such  further  sums  as  might 
become  due  from  the  mortgagor  to  the  mort- 
gagees for  money  advanced,  goods  sold,  or  other- 
wise. The  mortgage  contained  a  power  of  sale, 
and  it  was  declared  that  the  sale  moneys  should, 
after  payment  of  the  costs  of  sale,  or  in  any- 
wise consequent  on  the  mortgagor's  default, 
and  the  reimbursement  to  the  mortgagees  of 
all  moneys  paid  by  them  for  insurance  or 
repairs,  or  for  keeping  on  foot  the  lease  and 
the  licences,  be  applied  in  payment  of  the  prin- 
cipal and  interest  due  on  the  mortgage,  and, 
subject  thereto,  in  payment  of  the  principal 
and  interest  due  to  a  second  mortgagee,  and 
that  the  surplus  should  be  paid  to  the  mortgagor, 
**  Provided  always  that  the  total  amount  to  be 
recovered  by  the  mortgagee  under  these  presents 
shall  not  exceed  900/."  The  property  was  sold 
under  the  power,  and  on  the  account  being 
taken  by  the  court  it  was  certified  that  at  the 
time  of  the  completion  of  the  sale  there  was  due 
to  the  mortgagees  1,415/.  principal  and  615/. 
interest,  and  that  they  had  or  mi^t  have  re- 
ceived 396/.  for  rents  and  profits.  The  property 
sold  for  2,650/.  The  1,415/.  included  the  700/. 
lent  and  88/.  for  goods  supplied ;  the  rest  of  it 
was  made  up  of  payments  oi  rent  and  fire  insur- 
ance : — ^Held,  that  the  proviso  limiting  the 
amount  recoverable  did  not  apply  to  interest,  or 
to  outgoings  incident  to  the  possession  of  the 
premises  which  the  mortgagor  was  bound  to 
reimburse  to  the  mortgagees,  and  that,  as  the 
sum  due  for  moneys  lent  and  goods  supplied 
did  not  exceed  the  limit,  the  mortgagees  were 
entitled  to  retain  out  of  the  proceeds  of  sale  the 
balance  due  to  them.  White  v.  City  of  London 
Brewery,  58  L.  J.,  Ch.  855  ;  42  Ch.  D.  237 ;  61 
L.  T.  741  ;  38  W.  R.  82— C.  A. 


Payment  off  by  Third  Person — Mortgage 
kept  alive  —  Snbrogation.]— The  plaintiffs,  at 
the  request  of  trustees  of  a  marriage  settlement, 
and  of  the  tenant  for  life  under  the  settlement, 
paid  off  600/.,  part  of  a  mortgage  debt  of  1,000/. 
on  a  leasehold  house  comprised  in  the  settlement. 
There  was  no  transfer  of  the  600/.  of  the  mort- 
gage debt  to  the  plaintiffs,  but  interest  was  paid 
to  them.  On  the  death  of  the  tenant  for  life 
the  appointees  of  the  leasehold  house  obtained  a 
transfer  to  themselves  from  the  mortgagee  of  the 
remaining  mortgage  debt  of  400/.,  and  of  the 
premises,  but  subject  to  the  equity  of  redemption, 
and  they  also  obtained  the  title  deeds.  The 
plaintiffs  advanced  600/.  out  of  the  trust  money. 
On  action : — Held,  that  the  mortf^age  was  not 
discharged,  but  was  kept  alive  to  the  extent  of 
600/.,  that  the  doctrine  of  subrogation  applied  to 
the  case,  and  the  plaintiffs  had  a  right  to  stand 
in  the  shoes  of  tne  trustees  of  the  settlement 
PatUn  V.  Bond  or  Boyd,  60  L.  T.  583 ;  37  W.  B. 
373. 

Xonsy  entnuted  to  Solieitor  for  Invest- 
ment. ]—W.  intrusted  to  P.,  his  solicitor,  7,700/., 
and  verbally  arranged  with  a  derk  of  P.  for  its 
investment  on  a  mortgage  of  leaseholds  at  C, 
which  investment  P.,  by  letter,  informed  him 
had  been  made  as  arranged  with  the  clerk.  P. 
having  died  insolvent,  it  was  found  that  no 
mortage  in  &vour  of  W.  existed,  but  that  P.  had 
advanced  upwards  of  100,000/.  in  his  own  name 
on  mortgage  of  the  property  at  C.  Of  this  sum 
considerably  morethcm  7,700/.  had  been  advanced 
by  P.  between  the  date  at  which  W.  had  intrusted 
that  amount  to  him,  and  the  date  of  the  letter 
informing  W.  of  the  investment.  Under  an 
order  of  the  court  in  a  suit  for  the  administration 
of  the  estate  of  P.,  the  mortgage  property  was 
sold,  and  the  proceeds  carried  to  a  separate 
account : — Held,  that  the  advances  made  by  P. 
on  mortgage  of  the  property  at  C.  included  the 
moneys  intrusted  to  him  by  W.,  and  that  W. 
was  entitled  to  repayment  of  such  moneys  out  of 
the  fund  in  court.  Middleton  v.  Pollock,  Wether- 
all,  Em  parte,  46  L.  J.,  Ch.  39 ;  4  Ch.  D.  49  ;  35 
L.  T.  608  ;  25  W.  R.  94. 

Xisoondnet  of  Solieitor.l — B.  borrowed  4,000/. 
of  the  trustees  of  H.,  ana  executed  the  mort- 
gage deed,  with  a  receipt  for  4,000/.  endorsed. 
600/.  was  allowed  by  B.*s  solicitor  to  be  retained 
by  W.,  solicitor  for  the  mortgagees,  luod  a  bill 
being  taken  from  W.  for  that  amount  by  B.'s 
solicitor,  without  his  knowledge.  The  money  was 
lost,  B.*8  solicitor  stating  falsely  to  B.*s  agent 
that  it  had  been  paid  into  his  (B.'8)  bankers. 
On  a  bill  by  B.  to  redeem,  on  the  footing  that 
3,500/.  and  interest  only  was  due,  decree  made 
in  the  usual  way.  Boyay.  Oratter^  10  L.  T.  480 ; 
12  W.  B.  787. 

Bond  for  Arrears  of  Interest,  not  Paid.] — 
A  mortgagee  takes  a  bond  from  the  assignee  of 
the  devisee  for  the  arrears  of  interest  then  due, 
and  gives  a  receipt ;  the  bond  is  still  unpaid ; 
the  interest  is  still  secured  by  the  mortgage. 
Bdrdwieh  v.  Mynd,  I  Anst.  Ill ;  8  B.  B.  662. 

Mistake.] — C,  believing  himself  and  three 
others  to  be  entitled,  under  a  will,  to  four-eighths 
of  freehold  and  copyhold  estates,  joined  them  in 
a  mortgage  of  his  estates  in  the  four-eighths  to  P. 
Subsequently  it  was  discovered  that  the  supposed 
last  will  had  been  revoked  by  a  later  will,  by 
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which  the  estates  were  devised  to  O.for  life,  but 
subject  to  seveTal  annnities,  with  remainders 
oyer: — Held,  that  the  mortgage  passed  C.'s  life 
interest  in  the  entire  four-eighths,  and  was  the 
first  incumbrance  on  one  one-eighth  of  the  copy- 
holds to  which  P.  had  been  admitted.  Carter  y. 
Cartsr,  3  K.  &  J.  618  ;  27  L.  J.,  Ch.  74  ;  4  Jur. 
(N.8.)  63. 

Hdd,  also,  that  although  P.  had  acquired  the 
legal  estate  in  this  one-eighth  for  valuable  con- 
sideration, as  it  were,  by  accident,  and  without 
notice  that  the  former  will  had  been  revoked,  so 
that  his  conscience  was  not  afEected  by  any  of 
the  trusts  to  which,  by  the  subsequent  will,  the 
estate  was  subjected,  he  must  hold  subject  to 
those  trusts,  since  the  will  by  which  they  were 
created  was  the  very  instrument  upon  which  his 
title  to  the  legal  estate  depended.    lb. 

B..  mortgaged  certain  premises  to  C,  and 
covenanted  to  insure,  and,  in  the  event  of  fire, 
to  apply  the  insurance  moneys  in  rebuilding  the 
mortgaged  premises.  A  fire  took  place,  and  B. 
rebuUt,  but  the  premises  so  erected  extended 
beyond  the  boundary  line  of  the  mortgaged  pro- 
perty on  to  an  adjoining  slip  of  land  belonging 
to  the  mortgagor.  B.  subsequently  mortgaged 
this  slip  of  limd  to  H.,  and  also  gave  him  a  second 
mortgage  on  the  premises  in  mortgage  to  C. ;  and 
H.  afterwards  joined  with  C.  in  a  demise  of  the 
whole  of  the  property,  the  rent  being  made  pay- 
able to  C,  all  parties  being  under  the  impression 
that  the  premises  originally  mortgaged  to  C. 
comprehended  the  property  subsequently  mort- 
gage to  H.  Upon  a  Dili  filed  by  H.,  praying 
an  apportionment  of  the  rent : — Held,  that  it  was 
a  mistake  of  facts,  against  which  the  court  would 
relieve ;  and  an  apportionment  of  the  rent  was 
decreed  accordingly.  Sarryman  v.  OoUinti  18 
Beav.  11  ;  18  Jur.  601  ;  2  W.  B.  189. 

Other  Oases.] — ^W.,  the  owner  and  occupier 
of  a  public-house,  gave  to  H.  &  Ck>.,  brewers,  a 
mortgage  to  secure  1,300Z.,  and  also  all  sums 
which  should  at  any  time  be  owing  to  them 
from  W.,  "his  executors,  administrators,  or 
assigns,"  on  any  account  whatsoever.  W.  gave, 
by  win,  all  his  property  to  his  wife  for  life,  with- 
out any  directions  as  to  carrying  on  his  business. 
Letters  of  administration,  with  the  will  annexed, 
were  granted  to  the  widow.  The  widow  carried 
on  the  business,  and  was  supplied  with  beer  by 
H.  &  Co.,  to  whom  she  from  time  to  time  made 
payments  which  discharged  the  moneys  due  to 
them  from  W.  at  his  decease  other  than  the 
1,3002.,  but  a  balance  of  1S82.  was  due  from  her 
to  them  at  her  decease  for  beer  supplied.  H.  &.  Co. 
sold  the  property  under  a  power  of  sale,  and 
claimed  to  retain  not  only  the  1,8002.  but  the 
1882. : — Held,  that,  as  the  widow  was  assign  of 
the  public-house,  the  ld82.  was  covered  by  the 
security,  and  H.  k  Co.  were  entitled  to  retain  it. 
Watts,  In  re,  Smith  v.  Watts,  62  L.  J.,  Ch.  209 ; 
22  Ch.  D.  6  ;  48  L.  T.  167  ;  31  W.  B.  262— C.  A. 

A.  gave  an  undertaking  to  pay  C.  362.  upon 
the  execution  of  a  mortage  from  S.  to  B.  S. 
conveyed  to  B.  the  property  intended  to  be  the 
subject  of  the  mortgages,  by  assigning  it  to  him 
in  trust  to  sell  it,  and  for  B.  to  pay  himself  the 
sum  advanced,  and  to  pay  222.  to  C.  as  part  of 
his  claim,  and  after  other  payments,  which  were 
specified,  to  pay  the  surplus  to  8.  C.  was  not  only 
aware  of  this  arrangement,  but  was  at  one  time 
intended  to  have  been  a  trustee  under  the  deed 
of  assignment : — Held,  that  this  conveyance  was 

mortgage  within  the  meaning  of  the  imder- 


taking,  but  that  C.  could  not  recover,  in  an  action 
upon  the  undertaking,  the  222.  mentioned  in  the 
deed,  as  he  had  allowed  that  to  become  a  subject 
of  the  trusts.  Crook  v.  Beetham,  6  Car.  k,  P. 
761. 

B.,  the  owner  of  a  lease  of  a  house,  assigned 
it  to  D.  for  the  residue  of  the  term  by  way  of 
mortgage  to  secure  3,0002.  and  interest.  D.  snb- 
mortgi^ed  the  debt,  and  assigned  the  house  for 
the  residue  of  the  term,  less  three  days,  to  E.,  to 
secure  1,2002.  and  interest.  B.  died,  and,  in  an 
administration  suit  against  his  executors,  D.  and 
E.  brought  in  a  claim  for  3,0002.  B.'s  execntora 
assigned  their  equity  of  redemption  to  D.  D. 
further  sub-mortgaged  the  debt,  and  assigned  the 
house  for  the  residue  of  the  term,  less  three  days, 
to  L.,  to  secure  1,0002.  and  interest.  D.,  by  regis- 
tered deed,  assigned  all  his  estate  to  trustees  for 
the  benefit  of  creditors.  E.  filed  a  bill  against 
D.'s  trustees  and  L.  for  foreclosure ;  B.^s  executors 
not  being  parties.  D.*s  trustees  disclaimed  by- 
answer,  and  L.  was  foreclosed.  E.,  who  had. 
been  paying  the  ground  rent  for  some  years,  at 
length  ceaMd,  and  the  original  lessors  entered : 
— Held,  that  £.  was  entitled  to  prove  against  B.*& 
estate,  which  was  insufficient,  tor  the  whole  sum 
of  3,0002. ;  but  t^t  he  was  not  to  receive  more 
than  the  amount  due  to  him  for  principal,  interest 
and  costs  on  the  1,2002.  mortgage  debt.  Bitrr^,. 
In  re,  BwrreU  v.  Smith,  38  L.  J.,  Ch.  382  ;  L.  B. 
7  Eq.  399  ;  17  W.  B.  616. 

Held,  also,  that  the  disclaimer  by  D.*s  trustees- 
extended  only  to  matters  in  issue  in  the  suit,  and 
did  not  operate  so  as  to  enlarge  the  estate  of  E» 
Ih. 

A.  gave  his  acceptance  to  B.  for  18,7002.,  pay- 
able (six  months  after  date)  on  the  6th  of 
February,  1867,  and  it  was  discounted  by  a  bank. 
A.  mortgaged  a  station,  and  also  mortgaged 
the  stock  upon  it  to  B.  to  secure  the  repayment 
of  18,7002.,  with  interest  at  12^  per  cent.,  on 
the  day  above  mentioned,  cmd  to  secure  the 
payment  of  any  bill  which  the  mortgagee  might 
receive,  take,  make,  or  endorse  by  way  of  renewal 
or  in  substitution  for  the  acceptance,  or  on 
account  of  all  or  any  part  of  the  sum  therein 
mentioned,  or  on  any  other  account  incidental 
thereto.  It  was  also  stipulated  in  the  mortgage 
of  the  stock  that,  if  default  should  be  made  in 
payment  by  the  mortgagor  of  the  licence  fees,  or 
rent  charges,  fines,  penalties  and  other  chaiges- 
which  should  become  payable  in  respect  of  Sie 
station  or  run,  or  the  stock  l^ereon,  or  in  relation 
thereto,  the  mortgagee  might  pay  it,  and  the  run,, 
stock,  ^.,  should  l^  chargeable  therewith.  The 
bill  was  renewed  from  time  to  time,  B.  paying- 
the  discounts  to  the  bank  on  A.'s  behalf,  and 
debiting  A.  with  the  amount  in  an  account 
current  rendered  to  A.,  in  which  he  charged  A» 
with  interest  and  mercantile  conmiissions : — 
Held,  that,  notwithstanding  this  mode  of  keeping 
the  accounts,  the  amount  of  the  advances  for 
discounts  was  secured  by  the  mortgage.  Fenton 
V.  Blaehwood,  L.  B.  6  P.  C.  167 ;  22  W.  B.  662. 

Held,  also,  that  advances  for  payment  of 
government  rent  due  and  for  scab  licences  for 
sheep  might  be  charged  to  the  mortgage,  but 
that  sheep- wash  could  not.    Ih, 

E.  k  Co.  accepted  bills  for  L.  k  Co.,  and 
L.  &  Co.  mortgaged  to  K.  &  Co.  an  estate  to- 
secure  a  cash  credit,  granted  by  K.  &  Co.  to  the 
extent  of  76,000  dollars.    There  was  a  general 
j  current  account  between  the  two  firms,  both  of 
}  whom  became  insolvent : — Held,  that  the  mort- 
j  gage  was  security  for  money  advanced  to  meet. 
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the  bills.     City  Bank  y.  Luckie,  L.  R.  5  Ch. 
773 ;  23  L.  T.  376  ;  18  W.  B.  1181. 

Aooonnt—Chari^  Unr  Amonnt  found  Ihie.] — 
The  tenant  for  life  of  property  held  by  a  mort- 
gagee in  possession  filed  a  bill  to  redeem  all  the 
charges  on  the  property,  including  a  legacy 
charged  upon  it  by  the  will  of  an  ancestor  of  her 
testator ;  for  an  account  of  what  was  due  to  her- 
self in  respect  of  the  excess  of  the  rents  received 
by  the  mortgagee  beyond  interest  on  the  mort- 
gage debt ;  for  a  charge  upon  the  property  in 
respect  of  what  was  so  due;  and  tor  con- 
sequential relief: — Held,  first,  that  she  had  a 
right  to  a  charge  upon  the  property  for  the 
excess.  Colyer  y.  Colyer,  Pawley  v.  Colyer,  S 
De  G.  J.  &  S.  676 ;  11  W.  R.  1051. 

Held,  secondly,  that  she  had  a  right  in  case 
she  redeemed,  to  all  the  costs  of  the  suit  as 
against  the  parties  taking  in  remainder  under 
her  testator's  wilL    Ih, 


Biiallowanea — Conitmotion  of  Seeital 

«nd  Covenant.  1 — In  taking  the  mortgagees' 
accounts  in  a  foreclosure  action  the  following 
charges  were  disallowed — (1)  for  the  costs  of  an 
order,  made  subsequent  to  the  mortgage,  appoint- 
ing trustees  under  the  Settled  Land  Act,  1882,  for 
the  purpose  of  leasing  part  of  the  mortgaged 
property ;  (2)  for  costs  incurred  by  one  of  the 
mortgagors  to  the  solicitor-mortgagee,  as  her 
solicitor,  subsequently  to  the  mortgage  and  in 
matters  unconnected  with  it ;  and  (3)  a  fee  paid 
by  the  solicitor-mortgagee  to  the  auctioneer- 
mortgagee  for  his  valuation ;  the  court  holding 
that  a  recital  and  covenant  in  the  mortgage 
deed  read  together,  did  not  cover  any  of  these 
charges.  Meld  v.  Hopkint,  44  Ch.  D.  524 ;  62 
L.  T .  774— C.  A.    Affirming  69  L.  J.,  Ch.  174. 

Syidenoo.] — ^An  indenture  of  mortgage  con- 
tained a  borrowing  clause,  and  subsequently 
small  sums  were  from  time  to  time  advanced 
by  the  mortgagee  to  the  mortgagor;  in  a  suit 
for  the  general  administration  of  the  estate  of 
the  mortgagor,  the  master,  in  taking  the  accounts, 
refused  to  report  that  the  cash  advances  had 
been  made  on  the  security  of  the  borrowing 
clause,  or  to  allow  interest  thereon : — Held,  on 
exceptions,  that  the  report  was  wrong,  and  that 
the  mortgagee  was  justified  in  referring  these 
payments  to  the  borrowing  clause.  Caimerots 
T.  Bradley,  2  Dr.  &  Wal.  482. 

Praotioo.] — ^A.,  being  entitled  to  a  remainder 
for  his  own  life,  after  the  decease  of  B.,  and  to  a 
remainder  in  tail,  contingent  on  his  having  no 
male  issue,  in  1837,  in  consideration  of  4,000Z., 
granted  all  his  estate  and  interest,  with  a  clause 
of  redemption,  on  payment  of  9,5002.  All  parties 
were  under  the  impression  that  A.*s  estate  was 
for  his  life  only.  B.  died  in  1841.  A.  afterwards, 
by  a  deed,  under  the  statute,  converted  his  estate 
tail  into  a  fee.  The  mortgage  was  in  form  for 
all  A.'8  interest,  and  the  mortgagee  filed  the  bill, 
praying  for  relief  against  aJl  his  interest : — 
Held,  Uiat  in  this  suit  A.  could  not  rely  on  the 
nature  of  the  transaction  as  a  defence,  vnthout 
filing  a  cross  bilL  Richards  v.  Bayly,  6  Ir.  Eq. 
B.  545  ;  1  Jo.  k  Lat.  120. 

But,  semble,  the  transaction  would  be  impeach- 
able within  the  rules  relating  to  post  obit 
securities,  although  A.*8  remainder  for  life  was 
contingent.    lb. 

It  was  admitted  that  the  contract  for  the 


mortgage  was  for  the  life  estate  only,  and 
relief  beyond  that  was  waived.  There  was  a 
judgment  to  secure  the  same  sum  : — Held,  that 
the  relief  under  the  judgment,  as  well  as  the 
mortgage,  must  be  confined  to  the  life  estate. 
lb. 

7.    FUBTHES    ADYAirOBB. 

Hew   Security  —  Eifect   on   old.1  —  A   new 

security  of  as  high  an  order  for  old  debt  and 
further  advances  does  not  necessarily  prejudice 
the  old  security.  TenUon  v.  Stoeeny,  1  Jo.  &  Lat 
710;  7  Ir.  Eq.  R.  511. 

Priority.  1  —  Where  there  is  a  mortgage  for 
present  ana  future  advances,  and  a  subsequent 
mortgage  of  the  same  description,  further  ad- 
vances made  by  the  prior  mortgagee,  with  notice 
of  the  subsequent  mortgage,  have  no  priority 
over  antecedent  advances  made  by  the  subse- 
quent mortgagee.  BoU  v.  Hapkiivto%  8  De  G.  &  J. 
177.  Affirmed  S.  C,  nom.  Uopkiiuon  v.  BoU, 
9  H.  L.  Cas.  514  ;  34  L.  J.,  Ch.  468  ;  7  Jur.  (H.8.) 
1209 ;  5  L.  T.  90  ;  9  W.  R.  900. 

Further  Adyanoei  by  flnt  Mortgagee 

after  Notiee  of  Second  Xortgage.]-— The 
principle  of  the  decision  in  the  case  of  Hopkin- 
ton  V.  RoU  (9  H.  L.  Cas.  514),  is  not  confined  in 
its  application  to  the  law  of  England,  but  it  is 
applicable  also  to  the  law  of  Scotland.  M.,  who 
was  indebted  to  the  respondent  bank,  conveyed 
certain  freehold  property  in  Greenock  to  them 
to  hold  in  accordance  with  the  terms  of  a  "  back 
letter  "  "  in  security  and  until  full  and  final  pay- 
ment of  all  sums  of  money  due  or  which  may 
hereafter  become  due  by  me  to  you."  Some 
time  afterwards  she  assigned  all  her  remaining 
interest  in  the  property  to  the  appellant  ban£ 
as  security  for  the  balance  due  under  two  bills  of 
exchange,  and  notice  of  this  assignment  was 
given  to  the  respondents.  After  notice  of  the 
assignment  the  respondents  made  further  ad- 
vances to  M.  She  afterwards  became  bankrupt, 
and  the  security  proved  insufficient  to  meet  the 
claims  of  both  banks : — Held,  that  the  respondent 
bank  had  no  power  to  bind  the  security  by  further 
advances  after  they  had  notice  of  the  assignment 
to  the  appellant  bank,  notwithstanding  the  terms 
of  the  b^k  letter,  llnum  Bank  of  ScoUand  v. 
National  Bank  of  Scotland^  12  App.  Cas.  53  ;  56 
L.  T.  208— H.  L.  (Sc)  See  alto  JUoydt  Bank- 
ing Co,  V.  Jones,  54  L.  J.,  Ch.  931 ;  29  Ch.  D. 
221  ;  52  L.  T.  469  ;  33  W.  R.  781 ;  and  Maena- 
marcCt  Bstate,  In  re,  13  L.  R.,  Ir.  158. 

Goitf.] — A  mortgage  to  secure  future  advances 
will  not  operate  as  a  security  for  costs  subse- 
quently incurred.  Shaw  v.  Neale,  6  H.  L.  Cas.  581 ; 
27  L.  J.,  Ch.  444  ;  4  Jur.  (N.8.)  695  ;  6  W.  R.  635. 

Mortgage  by  K.  to  R.,  a  solicitor,  to  secure 
present  "  and  future  advances,"  with  subsequent 
registered  judgment  in  favour  of  6.,  without 
notice  of  the  mortgage.  N.  became  indebted  to 
R.  for  costs  : — H^,  that  those  costs  were  not 
bonA  fide  advances,  and  that,  upon  S.  redeeming 
R.,  the  latter  was  not  entitled  to  have  those 
costs  included  in  the  account.    lb, 

Sridenee.] — A  mortgagee  having  advanced  to 
the  mortgagor  a  further  sum  upon  his  bond : — 
Held,  that  the  bond,  though  obscurely  worded, 
was  evidence  of  an  agreement  for  a  further  charge 
upon  the  mortgaged  premises.  Beam,  Ex  parte, 
Buck,  165. 
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8.  Covenants. 
a.  To  pay  Money. 

Who  liable.] — A  covenaiit  to  pay  the  mortgage 
money  not  suable  in  equity,  unless  covenantor 
i-cceives  the  money  ;  as,  where  a  feme  sole  seised 
of  lands,  subject  to  a  mortgage,  marries  B.,  and 
the  mortgage  is  assigned,  and  B.,  in  the  deed  of 
(vssignment,  covenants  to  pay  the  money,  and 
dies,  his  personal  estate  not  liable  in  equity  to 
pay  the  mortgage  money.  Bagift  v.  Oughton^ 
1  P.  Wms.  347. 

If  A.  borrows  money  for  B.  on  a  mortgage  of 
his  estate,  the  covenant  in  the  mortgage  deed  to 
pay  the  money  will  bind  him  for  whom  it  is 
borrowed.  The  mortgagor  may  file  a  bill  against 
his  debtor,  to  have  his  estate  disencumbered ;  and 
so  may  every  surety  against  his  principal ;  for 
he  shall  not  be  put  to  his  indebitatus  assumpsit. 
Zee  v.  Book,  Moseley,  318. 

Where  father  and  son  join  in  mortgage  of 
father*s  estate,  and  father  receives  the  money, 
and  son  conveys  in  consideration  of  10«.,  and 
there  is  no  covenant  in  mortgage  for  payment 
of  money,  neither  the  real  nor  personal  assets  of 
son  are  bound.    Idoyd  v.  TJiursby^  9  Mod.  463. 

Abienoe  of.] — ^In  a  moitgage,  the  absence  of  a 
covenant  of  repayment,  and  of  a  collateral  bond, 
cannot  vary  the  transaction.  Goodman  v.  QHer- 
wn,  2  BaU.  &  B.  278  ;  12  B.  B.  82. 

XTinal.] — ^A  debtor  covenanted  to  execute  a 
mortgage  of  some  property  to  secure  a  debt,  and 
covenanted  that  tne  deed  should  contain  aU  the 
covenants  usually  inserted  in  a  mortgage.  The 
instrament  of  diarge  was  imder  seal: — Held, 
that,  as  a  covenant  to  pay  is  a  usual  covenant 
hi  a  mortgage  deed,  the  debt  became  a  specialty 
debt.  SauT^rs  v.  MiUome,  L.  B.  2  £q.  673  ; 
14  L-  T.  788  ;  15  W.  B.  2. 

ConditionaL] — Where  there  is  a  present  debt 
and  a  promise  to  pay  on  demand,  the  demand  is 
not  considered  to  be  a  condition  precedent  to  the 
bringing  of  an  action.  Secus,  where  there  is  a 
promise  to  pay  a  collateral  sum  on  demand. 
Birks  V.  Trippet  (1  Wms.  Saund.  32),  followed. 
Where  a  mortgage  contained  joint  and  several 
covenants  by  a  surety  and  the  mortgagor  to  pay 
the  debt  **  on  demand,"  and  *'  in  the  meantime 
from  the  date  "  of  the  deed  to  pay  interest,  and 
a  proviso  for  redemption  if  the  mortgagor  should 
"  on  demand  **  pay  the  debt  and  interest  from 
the  date  of  the  deed : — Held,  that  the  demand 
was  a  condition  precedent,  and  that  no  right  of 
action  accrued  against  the  surety  until  demand 
made.  Broum'n  Instate,  In  re,  Brown  v.  Brown, 
62  L.  J.,  Ch.  695  ;  [1893]  2  Ch.  300  ;  3  B.  463  ; 
69  L.  T.  12  ;  41  W.  B.  440. 

To  pay  CommiBiion  if  debt  paid  off— Yalidity.] 
— Mortgagor  covenanted,  in  case  mortgage  were 
paid  off,  to  pay  mortgagee  a  commission  of  5  per 
cent,  upon  the  sum  advanced,  and  interest  upon 
that  commission  from  date  of  the  advance : — 
Held,  illegal  and  void,  as  contrary  to  the  nature 
of  a  mortgage  security  and  a  clog  on  redemp- 
tion.    Chappie  V.  Mahon,  Ir.  B.  5  Eq.  225. 

b.  PenaL 

What  are.] — ^In  a  mortgage  bond,  given  to 
secure  the  due  payment  by  instalments  of  a 


sum  due,  a  provision  makiDg  the  total  sum  due 
enforceable  on  any  default  is  not  to  be  con- 
sidered a  penalty.  WaUingford  v.  Mutwd 
Society,  50  L.  J.,  Q.  B.  49 ;  5  App.  Cas.  685 ; 
48  L.  T.  258  ;  39  W.  B.  81. 

A  mortgagee  agreed  to  advance  to  a  mort* 
gagor  a  sum  to  be  repaid  at  specified  dates  by 
instalments,  with  interest  at  6Z.  per  cent,  per 
annum,  and,  if  the  bank  rate  should  exceed  42. 
per  cent.,  additional  interest  equal  to  the  excess. 
If  default  was  made  in  payment  of  any  instal- 
ment at  due  date,  there  was  also  to  be  paid  a 
"  commission  "  of  \l,  per  cent,  for  every  month 
or  part  of  a  month  from  the  due  date  to  the 
date  of  payment  of  such  instalment: — Held, 
that  this  "commission"  was  not  in  the  nature 
of  a  penalty,  and  that  the  mortgagee  was  entitled 
to  charge  for  it  in  taking  the  account.  General 
Credit  and  Bisoount  Co.  v.  Glegg,  52  L.  J.,  Ch. 
297  ;  22  Ch.  D.  549  ;  48  L.  T.  182  ;  31  W.  B.  421. 

Where  a  mortgage  to  secure  an  existing  debt, 
payable  by  instalments,  with  interest  to  the 
times  of  payment,  contained  a  proviso  that,  in 
the  event  of  the  debt  not  being  punctually  paid, 
by  instalments  as  specified  in  the  deed,  the  full 
amount  of  the  debt  should  immediately  beoome 
payable : — Held,  that  the  proviso  was  not  in  the 
nature  of  a  penalty,  and  that  relief  could  not  be 
granted  to  the  mortgagor  against  it.  Sterne  v. 
Beck,  2  N.  B.  346 ;  1  De  G.  J.  Jc  S.  595  ;  32  L.  J., 
Ch.  682 ;  8  L.  T.  688 ;  11  W.  B.  791. 

In  a  mortgage  of  chattels,  which  was  duly 
registered  as  a  bill  of  sale,  to  secure  the  repay- 
ment of  4002.  then  advanced,  and  a  further  sum 
of  1442.  for  interest  and  expenses,  by  instalments 
payable  every  three  montns,  and  in  default  of 
payment  of  any  one  instalment  the  whole  amount 
remaining  unpaid  to  become  immediat^y  due, 
followed  by  a  proviso  that,  in  de&ult  of  pay- 
ment of  the  moneys  secured,  or  any  part  thereof^ 
or  if  the  mortgagor  should  become  a  liquidating 
debtor  or  bankrupt,  or  upon  the  happening  of 
certain  other  contingencies,  the  mortgagee  might 
enter,  sell,  and  repay  himself  the  whole  of  the 
sums  due  to  him  upon  the  security  of  the  mort- 
gage. The  mortg^or  having  become  a  liquid- 
ating debtor : — Held,  that  the  provisions  of  this 
mortgage  were  not  in  the  nature  of  a  penalty, 
and  that  the  mortgagee  was  entitled  to  posses- 
sion of  the  property  comprised  in  the  mortgage 
deed.  Cochrane,  Ex  parte,  Sendall,  In  re,  48 
L.  J.,  Bk.  31 ;  9  Ch.  t).  698 ;  38  L.  T.  820 ;  26 
W.  B.  818. 

Deflftnlt  of  Payment.]  —  A  creditor  having 
agreed  with  his  debtor  to  remit  part  of  the 
debt  upon  having  a  mortgage  to  secure  the  pay- 
ment of  the  baluice  within  two  years,  without 
prejudice  to  his  right  to  recover  the  whole  debt 
if  such  balance  was  not  paid  within  that  time, 
the  debtor  executed  a  mortgage  for  such  balance, 
containing  a  proviso  that,  if  the  mortgage  debt 
was  not  paid  within  the  two  years,  &e  whole 
of  the  original  debt  should  be  recovered,  llie 
debt  was  not  paid  within  the  two  years : — Held» 
that  the  proviso  was  not  of  the  nature  of  a 
penalty,  from  which  the  mortgagor  was  entitled 
to  be  relieved  in  equity,  and  that  the  mortgagee 
was  not  entitled  only  to  recover  the  smaller  sum. 
Thompson  v.  Hudton,  38  L.  J.,  Ch.  431 ;  L.  B.  4 
H.  L.  1.    Beversing,  L.  B.  2  Eq.  612. 

Agtiait  Sedemption.]— A  covenant  in  mort- 
gage  not  to  redeem  is  unreasonable.  Eatt  India 
Co,  V.  Atkyns,  1  Comyn.  348. 
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7or  8alA.] — ^A  mortgagor,  by  a  proTiso  in  a 
mortgage  deed,  agreed  in  a  certain  event  to  sell 
to  B.,  the  mortgagee,  for  a  fixed  sum,  part  of  the 
mortgaged  premises : — Held,  that  the  proviso 
was  totally  void,  as  being  an  onerous  engage- 
ment entered  into  at  the  time  of  the  mortgage. 
Edward,  In  re,  11  Ir.  Gh.  B.  867. 

Collateral  AdTantagv.]  —  A  man  shall  not 
have  interest  for  his  money  on  a  mortgage,  and 
a  collateral  advantage  besides  for  the  loan  of  it, 
or  clog  the  redemption  with  any  by  agreement. 
Jenningn  v.  Ward,  2  Yen).  520. 

Bighti  of  Third  Party  inTolvad.] — ^A.  mort- 
gaged his  property  to  D.  to  secure  700Z.,  agreed 
by  D.  to  be  taken  in  lien  of  a  judgment  debt  of 
3,0001.,  and  the  7002.  was  to  be  payable  by  instal- 
ments at  certain  times,  and,  if  not  pmiotually  so 
paid,  D.  was  to  be  remitted  to  his  original  rights, 
and  to  have  the  mortgage  security  also.  The 
judgments  were  assign^l,  by  a  contemporaneous 
deed,  to  trustees  for  D.,  and  on  punctual  pay- 
ment of  the  700Z.  for  A.  and  B.  A.  had  pre- 
viously mortgaged  his  property  to  B.  as  a  counter 
security,  and  for  other  debts.  The  instalments 
were  not  paid  pimctually,  and  the  8,0002.  was 
therefore  claimed  in  full : — Held,  that,  though 
thef  court  would  not  interfere  if  the  arrange- 
ment were  between  him  and  D.  only,  yet,  as 
the  rights  of  B.  were  involved,  the  condition 
in  default  of  punctual  payment  should  be  treated 
as  a  penalty,  and  relieved  against,  and  this  equity 
could  be  enforced  by  A.  as  well  as  by  B.  Cdrroll 
V.  O'Omnor,  11  Ir.  Eq.  B.  200. 

o.  Per  Title* 

Further  Afsuranee.]  —  Mortgagor  compelled 
under  the  covenant  for  further  assurance,  to 
supply  a  defect  in  a  mortgage  against  judgment 
cremtors.  Burgh  v.  Jf^ranoU,  3  Swanst.  536,  n. 
19  B.  B.  276. 

Tenant  in  tail  makes  a  mortgage,  with  cove- 
nant for  further  assurance,  and  becomes  bank- 
rupt ;  his  assignees  are  bound  by  the  covenant. 
I^e  V.  Dauhuz,  3  Bro.  C.  0.  696. 

A.,  in  November,  1841,  mortgaged  estates  of 
which  he  was  tenant  in  tail  in  remainder,  and 
the  indenture  contained  the  usual  covenant  for 
further  assurance.  In  Septemb^,  1842,  A. 
was  adjudicated  a  bankrupt,  and  subsequently 
received  his  certificate.  In  July,  1865,  an  order, 
was  made  which  declnred  that  A.  was  entitled 
to  two  parts  of  the  estates  in  8.,  and  that  they 
were  comprised  in  the  mortgage  deed.  A  disen- 
tailing assurance  was  in  February,  1856,  tendered 
by  the  mortga|[ee  to  A.  for  execution,  but  he 
refused  to  execute  it ;  and  thereupon  a  bill  was 
filed  against  A.  and  his  assignees  in  bankruptcy, 
praying  that  it  might  be  decreed  pursuant  to  his 
covenant  for  further  assurance,  to  execute  and 
deliver  to  the  plaintiff  a  proper  disentailing 
assurance  of  all  the  hereditaments  in  S.  to  which 
he  was  entitled  for  an  estate  in  tail  male.  A 
demurrer  to  the  bill  by  A.  was  allowed,  and  the 
bill  was  subsequently  dismissed.  Dami  v.  Tolle" 
rniaehe,  2  Jur.  (N.8.)  1181. 

Semble,  unless  there  be  words  in  a  conveyance 
to  show  it  was  intended  that  the  covenant  for 
further  assurance  shoald  extend  to  enlaxiging  the 
estate  conveyed,  and  to  barring  an  interest  in 
other  persons  than  the  grantor,  the  court  will 
not  resort  to  its  extraordinary  jurisdiction  for 
specific  performance,  to  compel  the  grantor  to 


execute  an  assurance  of  a  kind  that  was  not  con-: 
templated  when  the  grant  was  made.    lb. 

Freedom  from  Inonmhraaeei.] — H.  having 
mortgaged  an  estate  to  the  defendant,  H.,  as 
mortgagor,  and  the  defendant  as  mortgagee, 
conveyed  a  part  of  the  same  to  A.  for  building 
a  house  thereon,  by  deed,  in  which  A.  was 
empowered  to  erect  a  ^  porte  coch^re  or  projec- 
tion" on  one  side  of  her  proposed  house,  such 
projection  to  extend  over  the  foot  pavement  of 
a  certain  road,  and  the  plan  thereof  to  be  sub- 
mitted to  and  approved  of  by  H.  Afterwards 
H.  and  the  defendant  conveyed  other  part  of 
the  same  estete  to  the  plaintiff  by  deed,  in  which 
was  granted  to  the  plaintiff  and  his  friends, 
servants,  kc.,  and  all  other  persons  for  the  benefit 
of  the  plaintiff,  the  right  to  pass  and  repass  over 
and  along  certain  roads,  of  which  the  road 
over  which  A.  had  been  allowed  to  build  the 
projection  was  one ;  and  by  the  same  deed 
the  defendant  for  himself  covenanted  with  the 
plaintiff  that  he,  the  defendant,  **  had  not  done, 
omitted,  or  knowingly  suffered,  or  been  party  or 
privy  to  anything  whereby  the  premises  were  or 
might  be  impeached,  affected,  or  hicumbered"  : 
— Held,  first,  that  upon  the  construction  of  the 
deeds  the  covenant  of  non-incumbrance  was  not 
broken  by  the  defendant  having  been  party  to 
the  deed  whereby  A.  was  allowed  to  erect  the 
porte  coch^  or  projection.  Clifford  v.  Hoa/re, 
43  L.  J.,  C.  P.  225  ;  L.  B.  9  C.  P.  362 ;  30  L.T. 
466  ;  22  W.  B.  828. 

Held,  secondly,  that  the  defendant,  having 
joined  as  mortgagee  only,  would  not  have 
diminished  his  Uability  upon  the  deeds  if  the 
court  had  construed  them  against  him.    Ih, 

9.  Fraud  OB  Impbopbb  Conduot. 
a.  By  Mortffa^a  or   hia   A.ffents. 

Generally.] — A  person  who  will  take  advantage 
of  the  statute  against  Clandestine  Mortgages, 
4  &  5  WilL  &  M.,  c.  16,  must  be  an  honest  mort- 
gagee, and,  therefore,  if  a  man  has  used  any  fraud 
or  ill  practice  in  obtaining  a  second  mortgage, 
he  shall  not  have  the  benefit  of  the  statute. 
Stafford  v.  8elhy,  2  Vem.  689. 

A.  mortgages  certain  premises  to  B. ;  and  B. 
assigns  the  mortgage  to  C.  subject  to  redemption. 
C.  files  a  bill  of  foreclosure  against  A.  and  B.,  and 
A.  files  a  cross  bill  against  B.  and  C,  impeaching 
the  mortgage  from  himself  to  B. :  this  bill  will 
be  dismissed  as  against  C.  with  costs.  Da/rey  v. 
OdUan,  1  Jones,  614. 

C.  cannot  tack  those  costs  to  his  demand  on 
foot  of  his  mortgage.    Ih, 

Antedating.]  —  If  mortgagee  fraudulently 
antedate  mortgage  for  purpose  of  over-reaching 
marriage  settlement,  mortgage  is  void,  but  fact 
must  be  first  tried  at  law.  Otbom  v.  Lea,  9 
Mod.  96. 

Bestraint  on  Xortgagor.] — Where  mortgagee 
by  agreement,  either  in  the  mortgage  deed  or  a 
separate  one,  fetters  the  redemption  with  a 
fraudulent  design  to  get  the  estate,  it  will  not 
avail.    Mettor  v.  Leet,  2  Atk.  495. 

Absolute  conveyance  and  a  deed  of  defeasance, 
on  payment  of  mortgage  money,  during  the  joint 
lives  of  mortgagor  and  mortgagee: — Held,  a 
restraint  upon  mortgagor ;  and  a  redemption 
decreed,  there  being  alK>  fraudulent  and  oppres- 
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give  conduct  on   the   part  of  the  mortgagee. 
Spurgeon  T.  Chllier,  1  Eden,  55. 

SiupieioiL] — ^A  father,  having  a  power  of 
appointment  among  his  children,  appointed  a 
large  portion  of  the  property  to  one  son,  and  bj 
de&A.  bearing  date  shortly  after  the  son  mort- 
gaged it.  Both  deeds  were  prepared  by  the 
mortgagee's  solicitor,  bat  were  both  altered  by 
the  family  solicitor  of  the  father  and  son.  The 
mortgage  and  receipt  indorsed  treated  the  money 
as  paid  to  the  son,  bat  the  father,  who  had  a 
l^gal  estate,  was  a  party  to  the  mortgage,  and 
the  mortgagee  wrote  a  letter  of  the  same  date  to 
the  father,  promising  not  to  call  in  the  money 
for  three  years.  Both  father  and  son  joined  in  a 
collateral  bond.  The  draft  mortgage  furnished 
to  the  family  solicitor  differed  in  date  from  that 
ezecated.  An  underhand  agreement  was  alleged, 
bat  not  proved  to  have  be^  made  by  the  mort- 
gagee's solicitor,  against  whom  the  bill  was 
dismissed  by  consent.  There  was  no  proof  that 
the  father  received  the  money,  except  a  transfer 
to  his  ciedit  at  a  banker's  a  considerable  time 
after  :— Held,  that,  although  the  transaction  was 
suspicious,  it  must  be  supported  in  favour  of  the 
mortgagee.  Hamilton  v.  Kirwan,  8  Ir.  Bq.  B. 
278  ;  2  Jo.  &  Lat.  393. 

Undue  Iniluenoe.]  —  A  bill  impeaching  a 
security  upon  charges  of  actual  fraud  which  were 
not  sustained,  dismissed  with  costs  so  far  as 
related  to  the  charges  of  fraud,  although  the 
security  was  set  aside  on  the  ground  of  undue 
influence.    Tahor  v.  Ounningham^  24  W.  B.  163. 

Where  unfair  advantage  was  taken  of  the 
necessities  of  one  who  wished  only  to  raise 
money  upon  mortgage,  but  was  induced  to 
execute  an  absolute  conveyance  at  a  consider- 
able undervalue  by  his  soUcitor,  who  betrayed 
his  interests  to  serve  the  purposes  of  the  pur- 
chaser, the  court  set  aside  uie  transaction  as  an 
absolute  sale.  Dov^las  v.  Culverwell,  3  Giff. 
261  ;  31  L.  J.,  Ch.  65  ;  10  W.  B.  189.  Aflfirmed, 
6  L.  T.  272. 

When  a  solicitor  and  mortgagee  took  a  con- 
veyance from  the  mortgagor,  a  day  labourer, 
who  had  no  independent  legal  advice : — Held, 
that  the  deed  was  not  valid  unless  the  circum- 
stances were  all  explained  to  the  mortgagor,  and 
that  the  onus  of  showing  that  this  was  done  lay 
on  the  solicitor.    Pree$  v.  Coke,  L.  B.  6  Ch.  646. 

Immoral  PnrpoM.] — ^A.,  being  requested  by  B. 
(in  consequence  of  reports  that  he  was  paying 
improper  attentions  to  a  daughter  of  the  latter) 
to  discontinue  visiting  at  his  house,  in  order  to 
lay  B.  under  obligation  to  him,  and  so,  by 
obtaining  permission  to  continue  his  intercourse 
with  B.'s  family,  to  gain  free  access  to  the 
daughter,  whom  he  had  in  fact  secretly  seduced, 
advanced  to  B.  a  sum  of  money  on  mortgage. 
Upon  a  bill  by  A.  to  foreclose,  and  by  B.  to  set 
aside  the  deed : — Hdd,  that,  notwithstanding  the 
pecuniary  consideration,  the  immoral  purpose 
vitiated  the  whole  deed ;  and  a  decree  was  inade 
for  its  cancellation,  leaving  A.  to  sue  at  law,  if  he 
thought  fit,  for  the  money  lent.  Willyanu  v.  JSuU- 
morSy  BuUmcre  v.  Willyams^  32  Beav.  574 ;  33 
L.  J.,  Ch.  461.  8.  6'.,  9  Jur.  (N.S.)  1115  ;  9  L.  T. 
216  ;  11  W.  B.  506. 

In  a  suit  by  a  father  and  his  two  daughters, 
seeking  to  be  relieved  from  a  mortgage  deed 
which,  as  to  the  daughters,  was '  voluntary,  it  is 
not  irrelevant  and  scandalous  to  state  that  the 


money  was  advanced  by  the  mortgagee  spon- 
taneously, in  order  that  he  might  be  able  to 
continue  his  visits  to,  and  obtain  an  influence 
over,  the  family,  and  by  that  means  attain  his 
object,  which  was  the  seduction  of  one  of  the 
daughters.  W,  v.  B,,  31  L.  J.,  Ch.  755  ;  8  Jur. 
(K.S.)  1141  ;  10  W.  B.  617. 

Ooiuideration— Improperly  stated.] — ^Where  a 
mortgage  professes  to  be  made  in  consideration 
of  a  sum  down,  and  which  is,  by  the  deed,  made 
immediately  payable,  whereas  the  contract  was 
for  an  annuity,  and  the  consideration  was  not  to 
be  payable  until  after  the  death  of  a  person 
named,  such  mortgage  is  fraudulent  and  void  as 
against  a  mortgagor  who  joins  therein  as  surety 
only.    Spaight  v.  Cowne^  1  H.  &  M.  369. 


Absent.] — A.  obtained  a  mortgage  of 


real  and  personal  estate  from  B.,  without  con- 
sideration. It  was  afterwards  deposited  with  C. 
as  a  security,  who  had  no  notice  of  the  circum- 
stances under  which  it  had  been  obtained: — 
Held,  that  C.  could  stand  in  no  better  position 
than  A.,  and  the  deed  being  void  as  against  A., 
was  equally  void  as  against  C.  Parker  v.  Garke^ 
30  Beav.  54. 


ITneonicionable  Bargain.] — Persons  in  a 


humble  position,  being  entitled  in  reversion 
expectant  on  the  death  of  a  tenant  for  life,  to  a 
sum  of  1,5002.  charged  on  land,  purported  to 
mortgage  this  interest  to  B.  as  security  for  5002., 
though  2502.  only  was  actually  advanced.  B. 
subs^uently  advanced  1502.  more,  for  which  a 
further  charge  for  3002.  on  the  same  reversionary 
interest  was  taken  as  security.  The  securities 
were  prepared  by  B.'s  solicitor,  acting  for  all 
parties,  and  the  borrowers  had  no  independent 
advice.  Only  one  year's  interest  was  ever  paid. 
On  the  death  of  the  tenant  for  life  : — Held,  that 
the  mortgage  and  further  charge  could  stand  as 
security  only  for  the  sums  actually  advanced,  with 
six  years'  arrears  of  interest  only.  Slatefs  Trusts, 
In  re,  48  L.  J.,  Ch.  473  ;  11  Ch.  D.  227  ;  40  L.  T. 
184 ;  27  W.  B.  448. 

Semble,  the  court  will,  upon  petition  for  pay- 
ment out  of  court,  hear  and  decide  questions  of 
this  nature  without  directing  the  issue  of  a  writ. 
lb. 

Collateral  Adyaatage  taken  by  Mortgagee — 
Bonos  Payable  oil  gaining  Action.] — ^The  plain- 
tiff and  G.  were  co-heirs  of  M.,  and  in  that 
capacity  were  parties  to  a  probate  action  in 
which  a  will  of  M.  was  propounded.  Being  at 
the  time  in  poor  circumstances,  the  plaintiff  by 
deed  in  consideration  of  602.  then  advanced  by 
the  mortgagees,  agreed  to  give  a  promissory  note 
for  that  amount  and  for  any  further  advances 
(which  the  mortgagees  were  not  bound  to  make, 
but  did  make  to  the  extent  of  402.),  witJi  interest 
at  five  per  cent  per  annum ;  and  the  plaintiff 
thereby  agreed  to  employ  the  solicitor  in  the 
probate  action,  who  was  then  acting  for  G.,  and 
not  to  remove  him  without  the  mortgagees* 
consent ;  and  also,  if  the  plaintiff's  title  dioiQd 
be  established,  to  pay  to  the  mortgagees  within 
three  months  thereafter  by  way  of  "bonus" 
2252. ;  and  the  advances,  interest,  and  bonus 
were  thereby  diarged  on  the  plaintiff's  interest 
in  the  real  estate  of  M.  The  plaintiff's  title  was 
ultimately  established  in  the  probate  action, 
whereupon  he  claimed  to  redeem  without  pay- 
ment of  the  bonus : — Held  that  he  was  entitled 
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to  do  so,  since  the  stipulation  for  the  bonus  was 
a  collateral  advantage  stipulated  for  by  mort- 
gagees contrary  to  law.  James  v.  Kmr,  68  L.  J., 
Ch.  355  ;  40  Ch.  D.  449  ;  60  L.  T.  212  ;  37  W.  B. 
279  ;  53  J.  P.  628. 

Extent  of  Oharge.] — ^A.,  and  B.,  a  solicitor, 
raised  2,5002.,  by  sale  of  a  sum  of  stock,  of  which 
they  were  trustees.  A.  enabled  B.  to  receiye  the 
2,500Z.  for  the  purpose  of  lending  it,  on  mortgage, 
to  C,  and  intrusted  him  with  the  conduct  of  the 
transaction.  B.  prepared  the  mortgage-deed; 
and  procured  C.  (who  knew  that  the  money  was 
in  B.*8  hands)  to  execute  it,  and  to  sign  a  receipt, 
on  the  back  of  it,  for  the  2,5002.  It  was  then 
executed  by  A.  and  sent  to  B.,  who  paid  to  C. 
1,5632.,  in  part  of  the  2,5002.,  and  died  insolvent : 
— Held,  that,  as  between  A.  and  C,  A.  was  to 
be  treated  as  mortgagee  for  the  whole  2,5002. 
West  V.  Jonei,  1  Sim.  (N.S.)  206 ;  20  L.  J.,  Ch, 
362. 

Validity.] — ^Where,  uuder  the  pretence  that  it 
was  a  deed  of  covenant  to  produce  title  deeds,  a 
solicitor  procured  his  client  to  execute  a  deed  of 
mortgage  to  himself,  to  secure  payment  of  a  debt, 
the  existence  of  which  was  not  shown  ;  the  deed 
thus  fraudulently  procured  to  be  executed: — 
Held,  to  be  false  and  fictitious,  and  wholly  void. 
VorUy  V.  CooJie,  1  GifE.  230  ;  27  Im  J.,  Ch.  185  ; 
4  Jur.  (N.S.)  3. 

Partly  Valid.  ]'A  bill  prayed  that  a 


mortgage  might  be  cancelled  and  for  further 
relief,  but  it  proved  to  be  valid  to  some  extent. 
The  court  revised  the  relief  asked,  or  to  make  a 
decree  for  redemption  on  payment  of  what  was 
properly  due,  and  dismissed  the  bill  with  costs. 
Orenter  Wadng  Cb.  v.  WUlyamSf  35  Beav.  533. 

Where  a  mortgage  was  taken  in  part  in  respect 
of  a  sum  for  which  the  mortgagee  represented 
himself  to  the  mortgagor  as  being  liable  as  a 
surety  for  the  latter,  and  such  representation  was 
erroneous,  to  the  knowledge  of  the  mortgagee : — 
Held,  that  to  that  extent  the  security  coidd  not 
be  supported.  Lake  v.  BnUtonj  8  De  G.  M.  A:  G-. 
440 ;  2  Jur.  (K.S.)  839. 

After  Payment  of  Interest.] — ^Notwith- 


standing payment  for  twenty-three  years,  by  a 
widow,  of  the  interest  on  a  void  mortgage, 
created  by  her  while  ooverte : — Held,  that  her 
representatives  were  not  preclud«l  from  dis- 
puting its  validity.  JSlandy  v.  XHmber,  24  Beav. 
148. 

Ai   againft   Snh-mortgagee.] — ^A  pur- 


chaser of  a  chose  in  action  takes  it  suoject  to  all 
equities ;  and,  therefore,  where  A.  mortgaged  a 
fund  in  court  to  B.,  and  after  joined  B.  in  a 
sub-mortgage  to  C,  and  it  was  decided  that  the 
mortgage  to  B.  was  fraudulent  and  void : — Held, 
that  it  was  void  also  as  to  C,  and  that  neither 
A.*s  concurrence  in  the  first  nor  second  mortgage 
prevented  him  from  insisting  on  the  invalidity 
of  the  transaction  with  B.,  he.  A.,  not  being 
cognizant  of  his  rights.  OockeU  T.  Taylor,  15 
Beav.  103  ;  21  L.  J.,  Ch.  545. 

Setting  Aside.] — ^The  solicitor  and  confidential 
friend  of  a  father  and  son,  being  a  large  creditor 
of  the  father  on  a  mortgage  of  his  life  estate, 
with  certain  policies  of  assurance  on  the  father's 
life,  induced  the  son,  who  was  immediate  tenant 
in  tail  in  remainder,  to  concur  in  executing  a 
disentailing  deed  a  month  after  the  son  came  of 


age,  and  to  execute  a  mortgage  charging  this 
debt  of  the  father  on  the  inheritance,  the  policies 
of  assurance  being  at  the  same  time  assigned  for 
the  benefit  of  the  son.  The  counsel  employed  to 
prepare  the  deeds  cautioned  the  solicitor  that 
the  transaction  might  be  impeached ;  and,  by 
his  advice,  another  solicitor  was  consulted  on 
behalf  of  the  son,  who  declined  to  advise  the  son 
to  enter  into  the  transaction  : — Held,  that  the 
son  was  entitled  to  set  aside  the  mortgage  on 
the  terms  of  restoring  the  policies  of  assurance. 
Held,  also,  that  one  of  the  policies  having  been 
sold  by  the  son,  by  advice  of  the  solicitor,  to  pay 
the  premiums  on  the  others,  the  restoration  of 
the  money  produced  by  that  sale  was  sufficient. 
King  v.  Savery,  1  Sm.  &  G.  271 ;  1  W.  B.  141. 

Three  subsequent  mortgages,  one  to  the  solici- 
tor, and  the  two  others  to  strangers,  the  moneys 
advanced  on  which  were  applied  or  invested  in 
land,  of  which  the  son  had  the  benefit : — Held, 
not  to  be  a  sufficient  confirmation.     lb. 

Four  years  after  the  first  mortgage,  the  solici- 
tor, after  an  ineffectual  attempt  to  sell  on  behalf 
of  the  father  and  son,  himself  became  the  pur- 
chaser of  the  family  estate,  on  an  apportionment 
of  a  part  of  the  purchase-money  to  the  son, 
which  was  less  than  the  fair  value  of  his  remain- 
der in  fee  : — Held,  that  the  sale  was  invalid,  and 
that  the  conveyance  as  against  the  son  could  only 
stand  as  a  security  for  the  amount  of  purchase- 
money  appointed  to  the  son.    lb. 

The  plaintiff,  relying  upon  a  false  represen- 
tation of  her  solicitor  that  it  was  necessary  to 
raise  money  to  pay  off  an  old  mortgage  on  her 
sister's  estate,  and  that  she  herself  would  not 
incur  any  liability  by  so  doing,  executed  a  mort- 
gage of  her  estate  in  favour  of  the  defendant. 
The  solicitor  applied  the  mortgage-money  for 
his  own  purposes,  and  the  fraudulent  nature  of 
the  transaction  was  not  discovered  until  his 
death : — Held,  that  the  mortgage  must  be  set 
aside.    Lee  v.  Afigue,  16  L.  T.  380  ;  15  W.  B.  119. 

Solieitor— For  both  Parties.  ]~An  equitable 
mortgagee,  by  deposit  of  title  deeds,  at  the 
instance  of  the  solicitor  who  had  acted  for  both 
mortgagee  and  mortgagor,  handed  him  the  title 
deeds  for  the  purpose  of  preparing  a  legal  mort- 
gage. The  solicitor,  in  fraud,  and  upon  mis- 
representations made  to  the  mortgagor,  procured 
a  legal  mortgage  to  be  executed  to  himself.  He 
aftm^ards  gave  to  the  equitable  mortgagee 
forged  documents  purporting  to  be  a  legal 
mortgage,  and  subsequently  transferred  the 
valid  mortgage  to  purchasers  without  notice : 
— Held,  that  the  loss  occasioned  by  the  fraud 
must  fsdl  upon  the  mortgagor,  and  not  upon  the 
equitable  mortgagee.  AdsetU  v.  Hives,  33  Beav. 
52  ;  2  N.  B.  474  ;  9  Jur.  (K.S.)  1063 ;  9  L.  T.  110 ; 
11  W.  B.  1092. 


Of  Mortgagee.] — ^Trustees  placed  money 


in  the  hands  of  their  solicitors  for  investment, 
and  the  solicitors,  by  means  of  a  fraud  practised 
on  A.,  induced  him  to  execute  a  mortgage  of 
property  to  the  trustees,  handed  to  them  the 
deeds,  and  appropriated  the  money  to  their  own 
use.  No  part  of  the  consideration  was  paid 
to  A.  The  solicitors  became  bankrupt.  The 
trustees  brought  an  action  against  A.  on  the 
covenant,  who,  in  ignorance  of  the  facts,  allowed 
judgment  to  go  by  default.  A  bill  was  filed  for 
the  delivery  up  of  the  deeds  to  be  cancelled : — 
Held,  that  A.  was  entitled  to  the  relief  prayed. 
Watt  V.  CbekereU,  10  H.  L.  Cas.  229 ;  1  N.  B. 
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486  ;  32  L.  J.,  Ch.  276  ;  9  Jur.  (N.S.)  447  ;  8  L.  T. 
1 ;  11  W.  B.  442.   Eevereing  3  De  G.  F.  &  J.  737. 

AeqalMetnoe  —  Pren.]  —  The   onos   of 


proTing  a  case  of  acquiescence  was  on  the  mort- 
gagee,  and  could  not  he  discharged,  except  hj 
proving  that  the  mortgagor  was  aware  of  the 
time  and  manner  in  which  the  mortgagee's 
money  was  deposited  with  the  solicitors,  and  of 
the  £act  that  no  part  of  it  had  been  applied  for 
the  use  and  benent  of  the  mortgagor.    Ih, 

Traitee— Sight  of  Benelloiary.] — ^A  fond,  the 
property  of  A.,  was,  together  with  moneys  the 
property  of  a  third  party,  lent  to  X.,  who  secured 
the  same  by  a  legal  mortgage  to  B.  as  A.'s  trustee. 
B.'s  trusteeship  not  appearing  on  the  face  of  the 
mortgage,  he,  by  a  separate  instrument,  declared 
the  trusts  of  A.'s  fund  in  favour  of  A.  B.  after- 
wards wrongfully  deposited  the  mortgage  deeds 
with  C.  to  secure  an  advance  to  himself.  The 
fund  being  paid  into  court  by  arrangement  on 
paying  off  the  mortgage: — Held,  that  A.  was 
entitleid  to  receive  his  portion  to  the  exclusion 
of  C.'s  right  as  depositee.  Stackhotue  v.  Jertey 
(Counter),  1  J.  &  H.  721 ;  7  Jur.  (N.S.)  369 ; 
4  L.  T.  204  ;  9  W.  B.  463. 

The  mere  possession  of  the  deeds  by  G.  gave 
him  no  advantage  which  he  could  actively  assert. 
lb. 

Kotloe.]  —  Circumstances  under  which  an 
assignee  of  a  security  may  be  held  to  be  put 
upon  inquiry  by  the  terms  of  the  security  itself 
as  to  matter  of  eauitable  fraud  affecting  its 
validity.   Tabor  v.  Cunningham,  24  W.  B.  163. 

Where  the  solicitor  employed  by  mortgagor 
and  mortgagee  obtained  the  execution  of  the 
deed  in  such  an  irregular  and  informal  manner  as 
ought  to  have  excited  the  suspicion  of  the  mort- 
gagee, and  to  have  put  him  upon  making 
inquiries : — Held,  to  amount  to  constructive 
notice  of  the  fraud  by  which  it  was  obtained, 
and  a  reassignment  decreed  :  decree  affirmed 
upon  appeal,  but  as  there  was  no  actual  know- 
ledge, without  costs.  Kennedy  v.  6freen,  8 
HyL  &  K.  699. 

Praotiee.] — ^Where  a  suit  was  instituted  by  a 
mortgagor  to  set  aside  the  mortgage  deed,  on 
the  ground  that  it  was  obtained  by  the  mort- 
gagee under  circumstances  of  pressure  and 
surprise,  which,  however,  the  mortgagee  denied, 
the  court,  upon  motion,  ordered  the  production 
of  the  deal,  it  appearing  that  the  mortgagee 
was  a  solicitor,  and  that  he  had  been  the  mort- 
gagor's only  professional  adviser  in  the  trans- 
action. J)avis  V.  Parry,  27  L.  J.,  Ch.  294 ;  4 
Jur.  (N.B.)  431 ;  6  W.  B.  171. 

b.  By  Kortgaffor  or  him  Aflrents. 

Oenerally.] — Mortgagors  cannot  impeach  a 
mortgage  when  by  their  own  conduct  they  have 
enabled  their  managers  and  bankers  to  mislead 
the  mortgagees  by  fraudulent  misrepresentations 
that  their  money  was  invested  as  stated  in  the 
mortgage-deed.  Wall  v.  Oocierell  (10  H.  L. 
Cas.  229  ;  32  L.  J.,  Ch.  276  ;  9  Jur.  (N.8.)  447  ; 
I  N.  B.  486 ;  8  L.  T.  1  ;  11  W.  B.  442)  explained 
and  distinguished.  Limdon  Freehold  ana  Zeate- 
hold  Property  Co,  v.  Suffleld  (Baron),  66  L.  J., 
Cb.  790 ;  [1897]  2  Ch.  608 ;  77  L.  T.  445  ;  46 
W.  B.  102— C.  A. 

Preferenee.] — ^A  bill  by  assignees  of  a  bank- 
rupt prayed  to  set  aside  a  mortgage  executed  to  a 


creditor  by  a  bankrupt  on  the  eve  of  bankruptcy,  as 
being  in  fraud  of  his  general  body  of  creditors,  and 
it  alw)  prayed  gen^nl  relief.  The  bill  failing  on 
the  ground  of  fraud : — Held,  that  they  were  not 
entiUed  to  a  decree  for  redemption.  Johnson  v. 
Fe$enmeyer^  26  Beav.  88 ;  8  De  G.  &  J.  13. 

XxMUtor,  Penonation  by.] — ^A  son  who  was 
heir-at-law  to  his  father,  wno  was  one  of  the 
executors  and  trustees  of  his  father's  wiU,  thou^ 
he  had  not  proved  the  will,  and  whose  diristian 
names  and  description  were  identical  with  those 
of  his  father,  after  his  father's  death,  executed 
mortgages  of  freehold  and  leasehold  property  of 
the  father  and  applied  the  mortgage-money  to 
his  own  purposes.  He  handed  over  the  title 
deeds  to  tne  mortgagees.  The  transaction  took 
place  without  the  knowledge  of  his  mother  and 
sister,  who  were  oo-trustees  and  co-executrixes 
with  him,  and  who  had  proved  the  wilL  The. 
will  had  not  been  registered  in  the  Middlesex 
registry,  though  the  property  was  situate  in  that 
county.  The  mortgage  deeds  were  registered. 
They  purported  to  be  executed  by  the  absolute 
owner  of  the  property,  and  the  solicitor  who 
acted  for  both  parties  believed  the  son  to  be  the 
absolute  owner.  The  son  told  him  nothing 
about  the  father's  wiiL  The  solicitor  searched 
the  Middlesex  registry.  The  son  took  a  bene- 
ficial interest'  under  the  trusts  of  the  &ther^s 
will.  After  the  son's  death  the  fraud  was  dis- 
covered, and  the  mother  and  sister,  as  trustees 
of  the  father's  will,  brought  an  action  against 
the  mortgagees,  claiming  a  dedaration  that  the 
mortgages  were  void  against  them,  and  deliveiy 
up  of  the  title  deeds.  The  other  beneficiaries 
under  the  will  were  made  defendants : — Held, 
that  the  son  in  executing  the  mortgage  deeds 
was  personating  his  father ;  that  the  deeds  were 
forgeries  and  passed  nothing  to  the  mortgagees, 
except  the  son's  beneficial  interest  under  the 
father's  wiU ;  and  that  the  mortgagees  could 
obtain  no  title  by  virtue  of  the  Middlesex 
Begistry  Act  Cw^^,  In  re,  Cooper  v.  Veoey^ 
51  L.  J.,  Oh.  862  ;  20  Ch.  D.  611  ;  47  L.  T.  89  ; 
30  W.  B.  648— C.  A. 

Forgery.] — Semble,  the  son  could  have 

been  convicted  of  forgery  by  reason  of  his 
executing  the  mortgage  deeds.    lb, 

DeliTery  of  Deeds.]- Held,  also,  that  the 

mortgagees  must  deliver  up  the  title  deeds  to 
the  plaintiffs.  Since  the  Judicature  Act  the 
chanceiy  division  has  jurisdiction  on  the  appli- 
cation of  the  legal  owner  of  title  deeds  to  order 
them  to  be  delivered  up  by  a  purchaser  for 
value  without  notice.  MeLeod  v.  DrummonS 
(14  Ves.  353  ;  17  Ves.  162 ;  11  B.  B.  41)  dis- 
ting^shed.    lb. 

FrlTity  to.]— A  testatrix  died  in  1837.  and  aU 
her  debts  were  paid  in  1838.  In  1850  H. 
advanced  850Z.  in  cash,  and  160Z.  in  wine,  to  the 
surviving  trustee  of  the  will,  on  the  deposit  of 
the  deeds  of  the  testatrix's  real  estate.  This 
money  was  paid  off,  and  in  1854  H.  again 
advanced  1,OOnOZ.  on  a  deposit  of  the  deeds  and  a 
memorandum  of  deposit,  the  trustee  at  the  same 
time  buying  some  wine.  T.  paid  off  H.,  and  in 
1858  a  mortgage  in  fee  was  made  to  T.  for 
securing  the  ],000Z.: — Held,  that  H.  could  not 
have  supposed  the  money  to  have  been  advanced 
for  the  payment  of  the  debts  of  the  testatrix, 
and  that  T.  was  in  no  better  position  than  H.,' 
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and  oonld  not  maintain  the  morteage.    Bwrt  t. 
l\rueman,  6  Jnr.  (N.8.)  721 ;  8  W.  IL  685. 

Solioitor.l — ^A  mortgagee  of  leasehold  premises 
was  indaoed  by  the  mortgagor  (his  solicitor)  to 
execute  deeds,  represent^  as  being  leases,  but 
by  which,  in  consideration  of  a  sum,  neyer  in 
fact  paid,  the  mortgagee  was  made  to  assign  the 
premises,  by  way  of  sale,  to  a  female  serrant,  by 
whom  they  were  afterwards  mortgaged  for  yalue 
to  the  defendant.  On  a  bill  by  the  first  mort- 
gagee to  set  aside  these  deeds : — ^Held,  that  they 
were  wholly  void,  and  were  decreed  to  be 
ddiyered  up  to  be  cancelled.  Ogilvis  t.  Jeaffre' 
son,  2  Giff.  353  ;  6  Jur.  (V.8.)  970  ;  8  W.  B.  746. 

LUbility  of  Tnutees  for.] — A  Yoluntary  settle- 
ment was  suppressed  by  A.,  the  settlor,  who  was 
tenant  for  life,  with  the  privity  of  B.  and  C, 
the  trustees,  and  under  the  advice  of  D^  a 
solicitor,  in  order  to  facilitate  the  obtaining  from 
a  person  not  aware  of  the  settlement,  and  to 
whom  A.  represented  herself  as  absolute  owner, 
of  advances  of  money  on  the  mortgage  of  the 
trust  estate.  Two  former  trustees,  X.  and  Y.,  on 
an  application  being  made  to  them  either  to  raise 
the  money  under  certain  powers  in  the  settlement, 
or  to  relinquish  their  trust,  refused  to  raise  the 
money,  but  consented  to  retire  from  the  trust  in 
favour  of  6.  and  C. : — Held,  that  A.,  B.,  C.  and 
D.,  as  having  all  joined  in  the  suppression  of  the 
settlement,  were  liable  to  the  mortgagee,  for  the 
advances  made  by  him ;  but  that  X.  and  Y.  were, 
in  the  absence  of  any  proof  that  they  were  acces- 
sory to,  or  contemplated  the  suppression  of  the 
settlement  which  resulted  from  their  retirement, 
not  liable  to  the  mortgagee.  Clark  v.  ffotkinSf 
37  L.  J.,  Ch.  561.    Affirming,  16  L.  T.  730. 

Belief  against.] — ^Tenant  for  life,  remainder 
to  his  first  son,  assures  thfi  mortgagee  that  he 
had  no  son,  whereas  he  had  a  son,  bom  five  days 
before,  and  delivers  the  settlement  to  the  mort- 
gagee. The  mortgagee,  being  advised  that  before 
the  birth  of  a  son  the  tenant  for  life  might 
destroy  the  contingent  remainder,  lends  his 
money,  having  no  notice  a  son  was  bom.  The 
son  of  the  mortgagor  shall  not  be  relieved  against 
this  mortgage.  SUehcoch  v.  Sedgtmck^  2  Vem. 
159. 

Defendant  representing  that  his  estate  was 
encumbered  only  to  the  amount  of  18,000Z., 
borrowed  that  sum,  agreeing  to  mortgage  the 
estate  as  a  security,  paying  off  the  incumbrances 
out  of  the  money.  The  lender*s  solicitor  being 
very  negligent,  the  mortgage  was  executed  and 
great  part  of  the  money  paid,  when  it  was  dis- 
covered that  the  incumbrances  exceeded  30,0002. : 
— ^Held,  it  was  not  too  late  to  relieve  the  lender 
in  equity.    Brown  v.  Stepney^  Beat.  688. 

'  Kegligenae.] — The  mortgagee  in  posses- 
sion of  certain  copyhold  property  was,  by  the 
fraud  of  her  solicitor,  induced  to  sign,  without 
knowing  the  contents  thereof,  a  deed  which, 
after  falsely  reciting  that  the  solicitor  had  agreed 
to  pay  to  the  mort^tgee  the  amount  due  to  her 
upon  the  mortgage,  purported  to  transfer  the 
mortgage  debt  and  the  securities  for  the  same  to 
the  solicitor.  The  solicitor  then  deposited  the 
deeds  of  the  property  with  the  plaintiff  as 
security  for  money  lent  to  him.  The  solicitor 
abflconded,  and  the  trustee  of  his  estate  executed 
a  deed  mortgaging  the  property  to  the  plaintiff. 
The  original  mortgagee  thought,  when  she  signed 


the  deed,  that  she  was  only  signing  a  lease  of  the 
property,  and  she  did  not  intend  to  deal  witt> 
her  mortgage  or  with  her  possession  thereunder  : 
— Held,  that  the  mind  of  the  mortgagee  did  not 
go  with  the  deed  which  she  signed,  and  as  she' 
had  not  been  guilty  of  any  negligence  the  deed 
was  void,    Favell  v.  Wright,  64  L.  T.  85. 

Forgetfnlness  no  Defenoe.]— 8.,  on  the- 


request  of  H.,  agreed  to  lend  to  him  a  sum  of 
money  upon  the  security  of  four  houses  which 
were  being  erected  on  a  site  belonging  to  C,  and 
of  a  lease  to  which  H.  represented  himself  to  be 
entitled,  at  a  peppercorn  rent,  from  C.,  if  an. 
assurance  coula  be  obtained  from  C.  that  he- 
would  grant  a  lease  of  the  houses  to  H.  C.  gave 
the  required  assurance  to  H.,  and  he  also  vnrote 
a  letter  to  the  solicitors  of  8.,  stating  that  he- 
was  quite  ready  to  grant  a  lease  of  the  houses^ 
at  a  peppercorn  rent  to  H.  Underleases  of  the- 
same  nouses,  dated  in  January,  1857,  were  there- 
upon prepared  by  the  solicitors  of  8.,  and 
executed  oy  G.  to  H.,  and  he,  on  the  2nd  Hay, 
1867,  executed  a  mortgage  of  the  underleases  to* 
the  plaintiff,  in  consideration  of  moneys  advanced 
by  him  to  the  mortgagor.  H.  afterwards  becamo 
involved  in  pecuniary  difficulties,  and  left  the- 
countiy.  8.  then  discovered  that  C.  had,  in 
August,  1866,  granted  to  H.  a  lease,  for  ninety- 
nine  years,  of  property  which  included  the  same 
four  houses  as  were  comprised  in  the  underleases- 
of  January,  1867.  A  bill  was  filed  by  8.  against 
0.  and  H.,  praying  for  a  declaration  that  the 
plaintiff  had  been  induced  to  lend  his  money  by 
fraud,  misrepresentation  and  concealment  on  the 
part  of  both  G.  and  H.,  and  that  each  might  be- 
decreed  to  repay  the  money  and  interest.  It 
was  on  behalf  of  C.  contended  that  he  had  acted 
in  good  faith,  and  in  forgetfulness  of  the  former 
lease,  and  that  there  was  no  fiduciary  relation 
between  him  and  the  plaintiff.  The  vice- 
chancellor  held  (6  Jur.  (K.8.)  190)  that  the  for- 
getfulness of  0.  was  no  justification,  and  that,  as- 
he  had  suggested  what  was  false  to,  and  concealed 
what  was  true  from,  the  plaintiff,  he  must  repay 
the  whole  of  the  mortgage-money,  with  interest, 
and  the  costs  of  the  suit.  On  appeal,  th& 
decision  was  affirmed.  Slim  v.  (Voucher,  1 
De  G.  F.  k,  J.  618  ;  29  L.  J.,  Ch.  273 ;  6  Jur. 
(K.8.)  437 ;  8  W.  B.  347.     • 

Jurisdiotion.]— Held,  also,  a  case  in  which  the- 
courts  of  law  and  equity  had  a  common  jurisdic- 
tion, but  a  court  of  equity  was  the  more  proper 
tribunaL    Ih, 

Mortgage  of  Bailway  Steek— ConTenion  by 
Broker  of  Mortgagor  —  Hegligenee  of  Mort- 
gagor.]— The  plaintiff,  through  the  agency  of 
his  broker,  obtained  a  loan  &om  an  insurance 
company  upon  the  security  of  railway  stock, 
which  &e  plaintiff  transferred  to  the  insurance 
company.  Afterwards,  at  the  broker's  suggestion, 
the  plaintiff  agreed  to  have  the  security  trans- 
ferred to  the  broker's  bank,  and  the  transfer  waa 
carried  out  through  the  agency  of  the  broker, 
and  executed  by  Sie  insurance  company  to  the 
bank.  A  nominal  consideration  only  waa 
expressed  in  this  transfer.  The  plaintiff  gave 
no  notice  of  his  interest  to  the  bank,  and  placed 
no  distringas  on  the  stodc.  8ub8equently  the 
stock  was  sold  on  the  market  by  the  broker,  and 
the  bank  at  his  request,  believing  him  to  be  the 
owner,  executed  transfers  to  the  purchasers,  and, 
after  payment  of  the  amount  of  the  advance,  the 
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broker  received  the  balance  and  conyerted  it  to 
his  own  use.  In  an  action  by  the  plaintiff 
against  the  bank  to  recover  the  difference  between 
the  amount  of  the  advance  and  actual  proceeds 
of  sale  : — Held,  that  the  bank  were  not  put  upon 
inquiry  as  to  the  plaintiff's  title ;  that  the  plain- 
tiff's loss  was  attributable  to  his  own  negligence, 
and  that  he  could  not  recover  against  the  bank. 
Mar$1iall  v.  National  Provincial  Bank^  61  L.  J., 
Ch.  465  ;  66  L.  T.  525  ;  40  W.  B.  328. 

Kotioe.] — Solicitors  for  trustees  for  sale  pur- 
chased part  of  the  trust  property,  and  mortgaged 
it  to  A.  and  B.  The  purchase  was  set  aside  : — 
Held,  that  A.  and  B.,  who  had  notice  of  the 
relation  in  which  their  mortgagors  stood  to  the 
vendors,  could  claim  no  better  title  than  their 
mortgagors.  Cookson  v.  Zm,  23  L.  J.,  Ch. 
473. 

W.,  a  solicitor,  being  indebted  to  E.,  and 
being  pressed  for  payment  or  further  security, 
proposed  to  give  him  a  second  mortgage  on  the 
G.  estate.  This  estate  had  been  bought  in  the 
name  of  the  plaintiff,  who  was,  however,  only 
a  trustee  for  W.,  a  fact  which  did  not  appear  in 
the  deeds.  The  proposal  being  accedea  to,  W. 
sent  to  B.'s  solicitors  the  draft  of  a  mortgage 
deed,  which  was  in  the  common  form  of  a  mort- 
gage from  the  plaintiff  to  £.,  for  money  advanced 
at  the  time.  The  draft  being  approved  by  E.'s 
solicitor,  the  deed  was  engrossed,  and  was  exe- 
cuted by  the  plaintiff,  and  handed  to  W.,  who 
delivered  it  to  E.,  no  communication  taking 
place  between  E.  or  his  solicitors  and  the  plain- 
tiff. The  security  of  the  estate  proved  deficient. 
E.  sued  the  pUintiff  on  the  covenant  in  the 
deed,  and  the  plaintiff  thereupon  filed  a  bill  to 
be  relieved,  on  the  ground  that  he  had  been 
defrauded  by  W.  into  executing  a  deed  contain- 
ing a  covenant  to  pay  : — Held,  that  E.  was  not 
bound  to  inquire  whether  the  plaintiff,  who  was 
not  the  real  borrower,  had  agreed  to  enter  into 
a  covenant  for  payment,  and  that  the  frame  of 
the  deed  did  not  affect  E.  with  notice  of  any 
fraud  that  might  have  been  practised  by  W.  on 
inducing  the  plaintiff  to  execute  such  deed. 
Greenfield  v.  Edioa/rde,  2  De  G.  J.  &  S.  682  ;  11 
Jut.  (N.S.)  419  ;  12  L.  T.  411  ;  13  W.  B.  668. 


Pnrcliase   for   Value   without.]  —  The 


defendant,  who  was  in  possession  of  a  piece  of 
land,  under  an  agreement  for  sale,  upon  which 
he  had  built  a  granary,  allowed  his  sons,  who 
were  partners,  to  have  the  occupation  of  the 
land  and  premises.  The  sons  erected  other 
buildings  of  considerable  value  upon  the  Ifmd, 
and  supplied  the  father  with  goods  for  the 
amount  of  the  cost  of  the  granary  erected  by 
him.  The  sons  afterwards  applied  to  bankers, 
for  a  loan  upon  the  security  of  the  land  and 
premises,  and  having  obtained  surreptitious  pos- 
session of  the  agreement  for  the  sale  of  t^e  land 
to  the  father,  without  his  knowledge,  deposited 
the  agreement  with  the  bankers,  alleging  that 
the  father  had  given  up  to  them  all  h&  interest 
in  the  land,  and  would  execute  a  conveyance  to 
the  bankers  when  required.  The  father  had 
previously  to  this  transaction  become  surety  for 
the  sons  to  another  bank,  and  was  called  upon 
to  pay  a  large  debt  in  respect  of  this  surety. 
The  father  alleged  that  he  had  never  given  the 
land  to  the  sons,  and  had  never  intended  to  do 
so  until  he  was  released  from  his  liability  as 
surety.  The  bankers  filed  a  bill  to  establish,  as 
against  the  father,  a  chaige  on  the  land  for  the 


advances  to  the  sons : — ^Held,  that  the  sons  had 
an  equitable  charge  upon  the  land,  as  against 
the  father,  for  the  amount  paid  by  them  to  the 
father,  and  for  their  own  expenditure  on  the 
land  ;  that,  although  the  deposit  vras  made  under 
false  representations,  and  did  not  bind  the 
father,  yet  the  bankers  were  purchasers  for 
value  without  notice,  and  were  entitled  to  a 
charge  on  the  land  to  the  full  extent  of  the  lien 
of  the  sons  ;  and  that,  although  the  fatJber,  in 
respect  of  his  suretyship,  had  a  right  to  set-off 
against  his  sons,  yet  it  could  not  be  enforced 
against  the  bankers,  whose  right  accrued  without 
notice  of  any  claim  of  the  father.  Ufdty  Joint 
Stock  Banking  Auodaiion  v.  IRng,  25  Beav.  72 ; 
27  L.  J.,  Ch.  585 ;  4  Jur.  (N.8.)  470 ;  6  W.  B. 
264. 


ConstruetiTe.]  —  Husband  and  wife  in 


ti'eaty  for  a  loan  on  the  security  of  her  real 
estate,  informed  the  mortgagee's  solicitor  of  tiie 
existence  of  a  settlement  executed  on  their 
marriage,  whereby,  on  her  attaining  twenty-one, 
the  property  was  to  be  convey^  to  trustees 
upon  the  usual  trusts,  although  no  such  convey- 
ance was  ever  executed.  The  solicitor  told  them 
that  he  should  not  mention  this  to  the  mort- 
gagee, lest  he  should  refuse  to  make  the 
advance  : — ^Held,  that  this  was  not  constructive 
notice  to  the  mortgagee,  for  husband  and  wife 
were  bound,  upon  the  statement  of  the  solicitor's 
intention,  themselves  to  bring  the  facts  to  the 
knowledge  of  the  mortgagee,  and  by  omitting  to 
do  so  had  become  parties  to  the  fraud  upon  Mm. 
Sh(Mrve  Y.  Foy,  L.  B.  4  Ch.  35  ;  19  L.  T.  541  ; 
17  W.  B.  65. 


10.  aorehments  fob,  akd  specific 
Perfobmanoe. 

Generally.^ — Title  deeds  were  deposited  by  the 
defendant  vnth  the  plaintiff  as  an  indemnity 
against  contingent  payments,  but  there  was 
no  agreement  to  execute  a  formal  mortgage. 
Before  the  plaintiff  had  made  any  payment,  he 
filed  a  bill  to  have  a  formal  mortgage  executed : 
, — Held,  that  he  was  not  entitled  thereto,  but 
only  to  a  memorandum,  signed  by  the  defen- 
dant, specifying  the  terms  of  the  deposit.  Sporle 
v.  Whayman,  20  Beav.  607;  24  L.  J.,  Ch. 
789. 

A.  enters  into  an  agreement  to  the  following 
effect :  That  he  should  execute  a  mortgage, 
payable,  with  interest  at  5Z.  per  cent.,  in  four 
years  to  B.  and  C,  to  secure  to  them  an  amount 
awarded,  viz.  3,120Z.,  with  interest  at  5Z.  per 
cent,  on  the  principal,  and  2,600Z.  from  the  date 
of  the  award,  A.  giving  reasonable  proof  that  he 
has  power  to  grant  sudii  mortgage,  and  that  the 
property  to  be  mortgaged  is  adequate  security 
for  it : — Held,  that  such  an  agreement  (though 
not  sufficient  to  ground  a  decree  for  immediate 
specific  performance)  would  authorise  the  court 
to  order  A.  to  select  a  sufficient  portion  of  his 
estates,  and  make  it  a  security  in  compliance 
with  the  agreement.  Humble^  Inre^ll  Ir.  Ch.  B. 
132. 

Held,  also,  that  after  the  lapse  of  four  years 
and  A.'s  death,  it  could  not  be  specifically 
enforced  against  the  heirs  and  devisees  of  A., 
but  would  enable  B.  and  C.  to  institute  an 
administration  suit,  and  claim  that  a  sufficient 
portion  of  A.'s  real  estate  should  be  applied  in 
payment  of  the  debt.    Ih, 
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De  T.,  being  giyen  np  to  the  authorities  of  a 
foreign  conntrj,  under  an  extradition  treaty,  to 
be  tried  on  a  charge  of  murder,  assigned  all  his 
property  to  P.,  and  executed  a  general  power  of 
attorney  in  favour  of  P.  and  T.  The  object  of 
these  instruments  was,  as  the  court  held,  to 
enable  money  to  be  raised  for  his  defence.  T. 
was  co-trustee  with  the  plaintiff  of  a  marriage 
settlement,  and  proposed  to  him  that  consols 
belongiog  to  the  trust  should  be  sold  out,  and 
the  proems  advanced  on  the  security  of  a  charge 
on  ]De  T.'s  property.  The  plaintiff  assented,  and 
the  consols  were  sold  and  the  proceeds  paid  to  T., 
who  produced  to  the  plaintiff  a  document  pur- 
porting to  be  a  memorandum  of  deposit  of  the 
assignment  and  power  of  attorney,  and  an  equit- 
able charge  to  secure  the  advance.  The  court 
held  on  the  evidence  that  B.  knew  of  the  charge, 
and  either  actually  authorised  it  or  left  T.  to  do 
as  he  liked: — Held,  that  the  money  had  been 
advanced  upon  the  faith  of  an  agreement  to 
charge  the  property  of  De  T.,  that  such  agree- 
ment was  within  the  powers  of  P.  and  T.,  and 
that,  if  the  agreement  had  not  been  fully  carried 
out,  the  plaintiff  was  entitled  to  have  the  charge 
carried  into  effect.  ParUh  v.  Poole^  63  L.  T.  36. 
Affirmed  in  C.  A. 

Specific  performance  decreed  of  articles  of 
agreement  to  grant  a  mortgage  for  money  to  be 
lent,  a  smaU  yeirt  being  already  advanced,  and  a 
voluntary  deed,  creating  a  term  to  secure  an 
annuity  for  the  wife  of  the  borrower,  declared 
fraudulent  and  void  as  against  the  articles  and 
against  the  mortgage  agreed  to  be  executed 
under  the  circumstances ;  but,  subject  to  the 
mortgage,  the  decree  to  be  without  prejudice  to 
the  de<^  Hwnter  v.  Langford  (IjorS)^  2  Moll. 
272. 

Agreement  to  Sorrow.]  — An  agreement  to 
borrow  a  sum  of  money  is  not  such  a  contract  as 
the  court  can  compel  the  specific  performance  of. 
Rogers  v.  ChaZlU,  27  Bear.  176 ;  29  L.  J.,  Ch. 
240  ;  7  W.  R.  710. 

ImmecUata  Power  of  Sale.] — The  court 

will  decree  specific  performance  of  an  agreement 
to  execute  a  mortgage  with  an  immediate  power 
of  sale.  HermAiin  v.  Hodges,  43  L.  J.,  Ch.  192  ; 
L.  R.  16  Eq.  18  ;  21 W.  B.  671. 

Xfbet  of.] — ^An  agreement  to  give  a  legal 

mortgage,  superadded  upon  an  agreement  to 
charge  land,  gives  a  right  to  have  l^t  contract 
enforced  in  equity,  and  by  the  same  decree  to 
foreclose,  unless  Uie  money  is  paid.  Matthewt 
V.  Goodday,  31  L.  J.,  Ch.  282 ;  8  Jur.  (Nja.)  90  ; 
6  L.  T.  572  ;  10  W.  B.  148. 


Ahtolute  Power  of  Sale.]— When  a  person 


had  agreed  to  execute  a  mortgage  of  leasehold 
premises  in  the  usual  form,  containing  an  absolute 
power  of  sale,  in  consideration  of  money  due, 
and  had,  when  requested  to  do  so,  failed  to 
execute  such  mortgage: — The  court  made  a 
decree  for  specific  p^ormance.  Ashton  v.  Cbrri- 
gan,  41  L.  J.,  Ch.  96  ;  L.  B.  13  Eq.  76. 


On  Future    Property.] — ^A.  granted  an 


certificate,  and  then  his  wife  died,  having,  under 
a  power  in  her  settlement,  bequeathed  to  him  an 
annuity  of  700Z.  A.  was  decreed  to  execute  a 
proper  deed  to  charge  the  annuity  of  700Z.  with 
payment  of  the  annuity  granted  to  B.  Lyde  v. 
Mynn,  4  Sim.  606 ;  1  MyL  k  K,  683 ;  Coop.  t. 
Brough.  123. 

Agreement  to  lend— Kot  to  eall  for  Title.]— 
Where  A.  agreed  to  lend  2,000^.  on  mortgage  of 
leaseholds,  and  not  to  call  for  the  lessor's  title  ; 
and  afterwards  called  for  the  title,  and  filed  a 
bill  for  specific  performance,  or  a  sale  of  the 
premises :  specific  perf  ormanoe  was  decreed,  but 
with  costs  ito  the  defendant.  Bom  t.  Clivley, 
Tam.  80  ;  31  B.  B.  71. 


Vot  to  eall  in  Money.]— When,  default 


annuity  to  B.,  and  covenanted  to  charge  any 
property  that  he  might  become  possessed  of  at 
his  wife's  death,  either  under  her  will  or  other- 
wise, with  the  payment  of  the  annuity.  A. 
became  bankrupt,  and  afterwards  obtained  his 


having  been  made  in  payment  of  interest,  a 
mortgagee  has  recovered  judgment  for  the  amount 
of  the  principal  and  interest,  and  a  bill  is  filed 
to  restrain  execution  and  for  specific  perform- 
ance, on  the  ground  that  the  mortgage  deed  is 
not  in  accordance  with  the  terms  oi  a  previous 
agreement,  which  provided  that  the  principal 
should  not  be  called  in  for  a  term  still  unexpired ; 
an  injunction  will  be  refused  except  on  the 
terms  of  the  amount  recovered  being  paid 
into  court,  since,  if  a  clause  in  accordance 
with  that  provision  in  the  agreement  had  been 
inserted  in  the  deed,  it  would,  as  a  matter  of 
course,  have  made  the  not  calling  in  of  the 
principal  conditional  on  the  punctual  payment 
of  interest.  Seaton  v.  Tuoyford,  40  L.  J.,  Ch. 
122 ;  L.  B.  11  Eq.  691 ;  23  L.  T.  648  ;  19  W.  B. 
200. 

Loom  Posnitentia.l — ^A  gentleman,  who  had 
a  valuable  collection  of  historical  books,  paintings, 
&a,  applied  to  auctioneers  to  undertake  the  sale  of 
the  same,  and  to  advance  him  money  on  account 
of  the  proceeds.  An  agreement  was  come  to  in 
writing  between  the  parties,  by  which,  in  con- 
sideration of  the  advance,  the  owner  of  the 
collection  agreed  to  deposit  the  whole  of  the 
collection  with  the  auctioneers  for  sale.  A 
portion  was  deposited  with  and  sold  by  them, 
but  realised  much  less  than  was  anticipated 
and  did  not  amount  to  more  than  one-half  of 
their  advance.  Upon  his  refusal  to  deposit  the 
remainder  of  the  collection,  a  bill  was  filed  by 
the  auctioneers  against  the  owner,  and  prayed 
specific  performance  of  the  agreement.  To  this 
a  demurrer  was  filed  for  want  of  equity  : — Held, 
that  the  court  would  allow  the  defendant  a  locus 
poenitentin,  and  that,  subject  to  the  satisfaction 
of  the  auctioneers'  claim  for  what  they  had 
done  (which  was  a  matter  to  be  decided  in  a 
court  of  law),  the  defendant  had  not,  by  the 
agreement,  lost  the  control  over  that  portion  of 
his  property  which  he  had  retained.  Chinnoch 
V.  Sainsbury,  6  Jur.  (N.8.)  1318  ;  3  L.  T.  268  ;  9 
W.  B.  7. 

Signing  hj  tome  of  i6TeraL]^A  number  of 
persons  having  an  interest  in  an  estate,  which 
was  the  subject  of  litigation,  some  of  them 
executed  an  undertaking,  to  the  town  agent  of 
their  country  solicitor,  to  mortgage  the  estato  to 
secure  the  present  and  future  costs  ;  but  it  was 
not  signed  by  the  other  parties.  A  bill  for 
specific  performance  was  brought  by  the  town 
agent  against  such  of  the  parties  as  had  signed 
the  undertaking.   The  Master  of  the  Bolls,  l^ing 
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of  opinion  that  it  was  part  of  the  agreement  that 
all  should  sign^  dismissed  the  biU  with  costs. 
Janet  t.  Williams,  5  L.  J.,  Ch.  253. 

DamagM  for  not  Sxeonting  or  Comploting.] — 
The  owner  of  building  land,  upon  wUch  he  had 
erected  houses,  mortgaged  it,  nrst,  to  a  building 
society,  for  4,3002.,  with  a  power  of  sale  In  dedbult 
of  payment ;  secondly,  to  the  defendant  for  3502., 
and  afterwards  to  seyeral  other  persons  for 
t^arious  sums.  Being  unable  to  proceed  with  the 
building,  by  deed,  to  which  he,  the  building 
.-society,  the  defendant,  and  other  mortgagees, 
were  parties,  the  premises  were  conyeyed  to  the 
jplaintiff  in  fee,  discharged  from  all  equity  of 
redemption,  but  subject  to  the  mortgage  of  the 
building  society,  in  trust,  in  his  discretion,  to  sell 
the  same,  and  out  of  the  proceeds  to  pay,  first, 
■expenses ;  secondly,  the  building  society ;  thirdly, 
the  defendant ;  fourthly,  advances  made  by  tlie 
plaintiff ;  and  afterwaitls  the  other  mortgagees 
in  the  order  of  their  priority ;  with  liberty  for  the 
plaintiff  to  raise  a  sum  not  exceeding  6,0002.,  for 
the  purpose  of  carrying  into  effect  the  trusts  of 
the  indenture.  The  defendant  covenanted  that 
»he  would  execute  all  assurances  reasonably 
required  for  enabling  the  plaintiff  to  execute 
the  trusts  of  the  deed.  The  plaintiff  had  made 
advances  to  the  extent  of  1,1502.  He  had  also 
■arranged  with  the  building  society  to  accept 
4,1002.  in  satisfaction  of  their  claim ;  and  he  had 
contracted  for  a  loan  of  5,0002.  on  mortgage  of 
the  premises.  The  mortgc^fe  deed  was  prepared 
and  all  parties  attended,  when  the  defendant 
refused  to  execute  it  unless  he  was  paid  his  debt 
-of  8502.,  and  in  consequence  the  building  society 
sold  the  premises  for  4,5102.,  wbWi  was  not 
more  than  sufficient  to  pay  thea  Stortgage  and 
-expenses : — Held,  per  Pollock,  C.B.,  and  Bram- 
well,  B.,  that  the  plaintiff  was  only  entitled  -to 
recover  as  damages  the  costs  of  the  abortive 
mortgage.  Per  Martin,  B.,  that  the  plaintiff 
was  entitled  to  recover,  in  addition  to  the  costs 
•of  the  abortive  mortgage,  the  difference  between 
5,0002.  and  the  value  of  the  land  as  building 
Und ;  or,  at  all  events,  9002.,  the  residue  of 
the  5,0002.,  after  paying  the  4,1002.  to  the  build- 
ing society.  Duckworth  v.  JSwartf  2  H.  &  C. 
129 ;  33  L.  J.,  Kx.  24 ;  9  L.  T.  297 ;  12  W.  B. 
•608. 


11.  Bbotificatiok. 

Oenerally.]— W.  H.  was  entitled  for  life  to 
the  interest  of  certain  residuary  estate,  to  the 
principal  of  which  the  wife  of  A.  J.  was  entitled 
absolutely.  W.  H.,  being  largely  indebted  to 
A.  J.,  executed  an  indenture  assigning  to  A.  J. 
all  his,  W.  H.'s,  interest  in  the  said  residuary 
•estate.  It  was  subsequently  discovered  that  the 
residuary  estate  consisted  partly  of  a  fund,  the 
•existence  of  which  was  unluiown  to  either  of  the 
parties  at  the  time  of  the  execution  of  the  inden- 
ture. W.  H.  thereupon  filed  a  bill,  which,  not 
•complaining  that  the  indenture  had  been  exe- 
cuted by  fraud,  sought  to  exclude  from  its 
•operation  the  additional  fund,  by  treating  the 
indenture  merely  as  a  security  for  the  amount 
then  due  from  W.  H.  The  Lord  Chancdlor, 
liowever,  dismissed  the  bill,  holding  that  the 
words  of  the  indenture  were  sufficient  to  pass 
the  interest  of  W.  H.  in  the  fund  in  question, 
.and  that  no  case  was  made  on  the  pleadings  for 
.reforming  the  instrument.    Sowkint  v.  JackioHy 


2  Mac.  &  G.  872 ;  2  Hall  &  Tw.  301 :  19  L.  J, 
Ch.451. 

Foofltaiont  without  LiTory.]— If  a  defective 
conveyance  be  made,  as  a  mortgage  in  fee  hj 
way  of  feoffment  without  livery,  equity  will 
make  good  this  conveyance;  and  this  thongh, 
after  such  incomplete  feoffment,  a  judgment  is 
confessed  to  a  third  person,  whose  debt  did  not 
originally  affect  the  land.  Burgh  v.  Francis, 
1  Bq.  Abr.  320. 

Omiftioii — Of  Ck)Teiuuit  for  XedemptioB.] — 

A  mortgagee,  in  an  agreement  for  a  mortgage, 
omits  to  insert  a  covenant  for  redemption  ;  the 
mortgagor  shaU  be  permitted  to  read  evidence, 
to  show  the  omission.  JTnynes  v.  Statham,  3 
Atk.  389.  And  see  Walker  v.  Walker,  2  Atk. 
99. 

Of  Xzooution.] — So  a  mortgage  drawn  in 

two  deeds,  one  an  absolute  conveyance,  and  the 
other  a  defeasance,  which  the  mortgagee  omits 
to  execute,  the  mortgagor  shall  be  admitted  to 
show  the  mistake.    Ih, 

Mortgagoo'i  Valuation.]— Prior  to  a  mortgage 
the  mortgagee's  valuer  included  several  articles 
in  his  valuation,  and  which  the  mortgagees 
expected  would  be  comprised  in  their  mortgage, 
but  they  were  omitted  from  the  deed.  A  bill  to 
rectify  the  deed  by  including  them  was  dismissed, 
there  being  no  proof  of  a  common  mistake 
of  mortgagor  and  mortgagees.  Metropolitan 
Omnties  Aseuranee  Society  v.  Broum,  26  Beav. 
454  ;  28  L.  J.,  Ch.  581  ;  6  Jur.  (N.S.)  378  ;  7 
W.  B.  308. 

Agreement  for  Mortgage.]— B.,  having  ver- 
bally agreed  to  give  his  bankers  an  equitable 
charge  on  three  leasehold  houses,  which  he 
pointed  out  to  their  manager,  signed  a  document 
which  was  intended  to  create  a  charge  on  such 
houses,  but  by  a  mistake  in  the  parcels  three 
houses  were  charged,  being  described  as  com- 
prised in  a  certain  lease,  which  in  fact  comprised 
only  one  house,  and  which  had  been  sold  oy  A. 
prior  to  the  date  of  the  document.  On  his 
CMUikruptcy : — Held,  that  the  bank  was  entitled 
to  have  the  document  rectified  by  the  insertion 
of  the  property  intended  to  be  comprised  in  it^ 
National  Provincial  Bank  of  England^  JEaspartey 
Boulter,  In  re,  46  L.  J.,  Bk.  11 ;  4  Ch.  D.  241  ; 
35  L.  T.  673  ;  25  W.  B.  100. 

Stipulation  againit  calling  in.] — When 

an  ag^reement  for  a  mortgage  contains  a  stipu- 
lation that  the  principal  shall  not  be  called  in 
for  a  certain  time,  the  court,  in  settling  the 
form  of  the  deed,  will,  although  the  agreement 
is  silent  on  the  subject,  insert  a  proviso  that  the 
postponement  shall  be  conditional  on  punctual 
payment  of  interest,  and,  if  the  property  is 
leasehold,  on  observance  of  the  covenant;  su 
that,  if  the  mortgagor  should  make  default  in 
either  of  these  respects,  the  mortgagee's  remedies 
by  sale  or  foreclosure  will  imm^iately  arise. 
Seaton  v.  Ihvvford,  40  L.  J.,  Ch.  122 ;  1.  B.  11 
Eq.  691 ;  23  L.  T.  648  ;  19  W.  B.  200. 


Bridenoe  explaining.  ] — ^An  agreement  for 

an  equitable  mortgage  was  held  to  be  e^lainable 
by  oUier  memorancUi  of  agreement,  dlyn.  Ex 
parte,  Medley,  In  re,  1  Mont.  D.  k.  D.  29. 
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12.  Yabiatiok  bt  Pabol  Bvidenob. 

Of  Fvrtlier  AdyaaoM.] — Parol  evidence  of  snb- 
sequent  adyances  made  on  the  securitj  of  a  prior 
equitable  mortgage  by  deposit  of  deeds,  and 
memorandum  in  writing  not  under  seaL  £de  v. 
Xnawlesy  2  T.  &  C.  0.  C.  172. 

To  Yiry  Anumnt] — ^Parol  evidence  admitted 
to  increase  the  amount  secured  by  the  deposit 
beyond  the  sum  stated  in  a  memorandum  accom- 
panying the  deposit.  Nuttlethip^  Ex  pa/rte^  BuS' 
Jtilly  In  re,  2  Mont.  D.  A:  D.  124  ;  10  L.  J.,  Bk.  67  ; 
6  Jur.  733. 

A.  lends  money  on  mortgage  at  8  per  cent.,  and 
Afterwards  bv  parol  agrees  to  reduce  it.  Agree- 
ment, though  verbal,  held  binding  though  the 
fact  is  first  triable  by  issue.  MUtan  v.  Edgworth, 
^  Bro.  P.  C.  313. 

Parol  evidence  admitted  at  law  that,  though  a 
bond  on  mortgage  was  for  160Z.  per  annum,  yet 
the  agreement  was  for  1002.  The  bill  dismissed 
as  founded  on  a  private  agreement,  calculated  to 
•deceive  a  matexial  party.  It  was  dismissed, 
however,  without  costs.  Piteaime  v.  Ogboume, 
2  Ves.  376. 

Parol  evidence  admitted  to  prevent  fraud. 
Jh. 

To  prove  Agreement  for  BedemptioiL] — Parol 
•evidence  not  admitted  to  prove  an  agreement, 
made  upon  the  purchase  of  an  annuity,  that  it 
should  be  redeemable.  Hare  v.  Shearwood,  1  Yes. 
J.  241 ;  3  Bro.  C.  C.  186. 

On  a  written  agreement  parol  evidence  admis- 
sible in  equity  in  cases  of  fraud,  and  where 
party  will  acknit  there  was  some  agreement. 
JTb.,  243. 

Parol  evidence  that  it  was  part  of  the  agree- 
ment for  an  annuity  that  it  should  be  redeemable, 
.although  not  made  part  of  the  contract  in  writing, 
refused  to  be  admitted.  Portniorey.  Morris,  2  Bro. 
•C.  C.  219. 

Grant  of  an  annuity ;  a  bill  filed  to  redeem, 
-suggesting  that  it  was  part  of  the  agreement  that 
it  should  be  redeemable,  but  the  agreement  left 
•out  of  the  deed  on  the  idea  that,  if  inserted,  the 
transaction  would  be  usurious.  Parol  evidence 
-offered  to  this,  but  not  admitted  to  contradict 
the  deed,  not  being  charged  to  have  been  omitted 
.by  fraud.  Irnluim  v.  Child,  1  Bro.  G.  C.  92  ; 
Dick  554. 


B.  PARTICULAR  MORTGAGES    AND 
INCUMBRANCES. 

1.  Equitable  Mortgages. 

a.  By  Deposit  of  Title  Deeds. 

1.  Creation  of,  1438. 

ii.  What  Deeds,  1442. 
iii.  To  Prepare  Legal  Mortgage,  1443. 
iv.  Extent  of  Security  and  Charge,  1444. 

V.  Further  Advances,  1445. 

h.  Without  Deposit,  1446. 

'2.  Loan  for  a  Period,  1449. 

Z,  Welsh  Mortgages,  1452. 

-4.  Stock  Mortgages,  1453. 

6.  Charges,\ibi, 

*6.  Liens, 

a.  Creation  and  Extent,  1457. 
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7.  Of  Colonial  Estates, 

a.  West  Indies,  1462. 
h.  British  Guiana,  1465. 
e.  Canada,  1466. 
d,  Australia,  1467. 

8.  Stamping — Sec.  Revenue. 

1.  Equitable  Mobtgaoes. 

a.    By  Deposit  of  Title  Boede. 
i.  Creation  qf. 

In  General.] — Equitable  mortgage,  by  deposit 
of  deeds.  Mountfurt,  Ex  parte,  14  Yes.  606 ; 
9  R.  R.  359. 

A  deposit  of  title  deeds  as  a  security  is  an 
equitable  mortgage.  Hankeyy,  Vernon,  2  Cox,  12. 

If  mortgagor  and  mortgagee  deposit  deeds  with 
A.,  A.  is  a  trustee  for  mortgagor  before  condition 
is  broken,  and  for  mortgagee  afterwards.  Anon,, 
2  Eq.  Abr.  284. 

Without  Wordi.] — ^Mere  deposit  without  more 
will  give  equitable  mortgage.  Kensington,  Er 
parU,  2  V.  &  B.  79  ;  G.  Cooper,  96  ;  13  R.  B.  32. 

Equitable  mortgage,  by  a  deposit  of  deeds, 
upon  an  advance  of  money  without  a  word  pass- 
ing. Langston,  Ex  parte,  17  Yes.  230  ;  11  R.  R. 
66. 

A  deposit  of  title  deeds  as  security  for  a  debt, 
will,  without  more,  create  in  equity  a  charge  upon 
the  property.  Shaw  v.  Foster,  42  L.  J.,  Ch.  49  ; 
L.  R.  5  H.  L.  321  ;  27  L.  T.  281  ;  20  W.  R.  907. 

A  mere  deposit  of  deeds,  even  without  a  woixl, 
may  constitute  an  equitable  mortgage,  but  it  can 
only  occur,  as  against  strangers,  in  cases  where  the 
possession  of  the  title  deeds  can  be  accountod  for 
in  no  other  manner,  except  from  their  having 
been  deposited  by  way  of  equitable  mortgage,  or 
the  holder  being  otherwise  a  stranger  to  the 
title  and  to  the  lands.  Bozon  v.  Williams,  3  Y. 
k,  J.  150. 

Without  Memorandnm.] — An  equitable  mort- 
gage by  deposit  is  not  taken  out  of  the  operation 
of  17&  18  Vict  c.  113  (I^ocke  King's  Act),  because 
it  is  unaccoinpanied  by  a  memorandum.  Davis 
V.  Bavu,  24  W.  R.  962. 

Vot  Favoured.]  —  Equitable  mortgage  by 
deposit  of  deeds,  not  favoured,  especiidly  when 
contradicting  a  written  instrument.  Ooombe,  Ex 
parte,  17  Yes.  369  ;  1  Rose,  268. 

With  Agreement  to  Mortgage.  ] — ^An  agreement 
to  mortgage,  with  a  subsequent  delivery  of  the 
title  deeds,  will  amount,  in  equity,  to  a  mortgage, 
and  will  be  effectual  from  the  time  of  the  agree- 
ment. Edgev.  Worthington,  1  Cox,  211  ;  1  R.  R. 
20. 

An  equitable  mortgage  by  the  deposit  of  title 
deeds,  with  an  agreement  in  writing  by  the  party 
making  the  deposit,  to  execute  a  formal  mort- 
gage of  the  property  to  the  mortgagee  for  the 
baLince  whicn  might  be  due  to  him,  constitutes 
the  equitable  mortgagee  a  purchaser  for  good 
consideration  within  27  Eliz.  c  4,  in  respect  of 
such  balance.  Lister  v.  Thirner,  5  Hare,  281  ;  15 
L.  J.,  Ch.  336  ;  10  Jur.  751. 

The  bankrupt  agreed  with  A.  to  execute  a 
mortgage  of  certain  premises  for  the  security  of 
a  debt,  and  he  sent,  in  order  that  A.  might 
prepare  the  mortgage,  all  the  title  deeds  except 
the  immediate  conveyance  to  himself :  the 
bankrupt,  being  also  indebted  to  B.,  took  that 
conveyance  and  deposited  it  with   him  as   a 
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security  for  his  debt,  at  the  same  time  promising 
to  send  him  the  remainder  of  the  title  deeds  : — 
Held,  that  A.  and  B.  had  not,  either  separately  or 
oollectively,  an  equitable  mortgage  upon  the 
premises.    Pearte,  Ex  parte,  Buck,  525. 

ITtuxy.]  —  Where     title     deeds     were 


originally  deposited  to  secure  an  advance  of 
money  at  usurious  interest,  but  without  any 
written  memorandum,  and  afterwards  a  further 
advance  was  made  upon  the  promissory  note  of 
the  depositor,  also  at  usurious  interest,  and  it  was 
subsequently  agreed  by  parol  that  a  mortgage 
should  be  executed  of  the  premises  comprised  in 
the  deeds  for  both  debts,  with  interest  at  51,  per 
cent,  per  annum  : — Held,  upon  motion  ex  parte, 
the  defendant  not  appearing,  to  take  pro  confesso 
a  bill  praying  a  foreclosure  or  sale  of  the  premises 
comprised  in  the  deeds,  that,  though  the  original 
deposit  was  void  under  the  usury  statutes,  and 
the  deeds  had  henceforth  remained  in  the  posses- 
sion of  the  plaintiff,  yet  the  subsequent  parol 
agreement  constituted  a  valid  equitable  mortgage 
by  deposit  to  secure  both  debts,  just  as  if  the 
deeds  had  been  returned  to  the  defendant,  and 
re-delivered  by  him  to  the  plaintiff  upon  the 
occasion  of  such  agreement  being  entered  into. 
James  v.  Mice,  5  De  G.  M.  &  G.  461  ;  23  L,  J., 
Ch.  819  ;  18  Jur.  818  ;  2  W.  K.  542. 

With  Wife  of  Debtor.] — No  equitable  mortgage 
by  deposit  of  deeds  with  wife  of  debtor.  Coming, 
Ex  parte,  9  Yes.  116  ;  7  B.  R.  149. 

By  Debtor  of  Crown.] — Deposit  of  title  deeds 
by  a  simple  contract  debtor  of  crown,  for 
securing  part  of  purchase  money  to  be  paid  in 
consideration  of  other  lands  sold  to  him,  is  an 
equitable  mortgage,  and  binds  the  crown ;  and 
that  although  purchaser  has  also  given  his  bond 
to  vendor  for  whole  .amount.  As  to  what 
constitutes  such  an  equitable  deposit,  quaere. 
Catherdy.  Att.-Sen.,6  Price,  411  ;  20  B.  B.  671. 

By  Tnutee  having  Benellcial  Interest.] — ^A 

trustee  having  a  partial  beneficial  interest  in  the 
trust  property  may,  by  deposit  of  the  title  deeds 
for  a  debt  of  his  own,  create  a  good  equitable  mort- 
gage. Smith,  Ex  parte,  Hildyard,  In  re,  2 
Mont.  D.  k  D.  587 ;  11  L.  J.,  Bk.  16 ;  6  Jur.  610. 

By  Exooutor  for  Payment  of  Debti.] — There 
being  a  charge  of  debt  in  a  will,  and  an  executor, 
according  to  a  direction  therein  contained, 
having  invested  the  produce  of  the  personal 
estate  in  the  purchase  of  lands,  directed  by  the 
will  to  be  subjected  to  the  trusts  thereof, 
deposited  the  deeds  of  the  purchased  estate  as  a 
security  for  money  borrowed  professedly  for  the 
payment  of  debts  : — Held,  a  gcK)d  equitable  mort- 
gage by  deposit  against  the  devisees  in  trust 
Ball  V.  Harris,  8  Jur.  140. 

Mortgage  included  in  Settlemont.] — ^A  person 
gave  a  bond  for  5,0002.  to  his  sister,  but,  failing  to 
pay  the  interest  due  on  that  bond,  gave  her 
another  bond  to  secure  the  arrears  of  interest. 
He  afterwards  deposited  with  his  sister  the  title 
deeds  of  his  real  estates  *'  as  a  collateral  security 
for  the  bond  debts."  Subsequently  in  contem- 
plation of  the  marriage  of  the  sister,  the  two 
bonds  were,  with  the  consent  and  privity  of  the 
obligor,  settled  upon  trusts  for  the  benefit  of  the 
intended  husband  and  wife,  no  reference,  how- 
ever, being  made  in  the  settlement  to  the  deposit 


of  title  deeds.  The  marriage  took  effect,  and 
about  four  years  after  the  obligor  became  bank- 
rupt : — Held,  that,  assuming  the  consideration 
for  the  first  bond  to  have  been  voluntary,  yet, 
there  being  no  fraud  suggested  against  any  party 
or  insolvency  proved  against  &e  obligor,  the 
settlement  was  a  valuable  security,  and  that  by 
virtue  of  the  bonds,  the  instrument  of  deposit, 
and  the  settlement,  the  trustee  of  the  settlement 
was  equitable  mortgagee  of  the  real  estate  for  the 
moneys  due  on  the  bonds.  Meggieon  v.  Ikteter^ 
2  Y.  &  C.  C.  C.  336  ;  12  L.  J.,  Ch.  415  ;  7  Jur.  546. 

Bight!  of  Third  Partiof.]— A  trader  executes 
a  mortgage  of  real  estate,  with  a  borrowing 
clause,  and  deposits  the  title  deeds  with  the 
mortgagee.  He  subsequently  accepts  a  bill 
drawn  by  third  parties,  and,  being  unable  to  pay 
the  bill  when  at  maturity,  writes  to  the  drawers 
to  say  that  it  shall  be  paid  out  of  the  produce  of 
the  mortgagor's  premises,  and  that  he  will  not 
take  his  title  deeds  out  of  the  mortgagee*s  hands 
until  the  bill  is  paid.  The  mortgagee  communi- 
cates to  the  drawers  his  assent  to  the  arrangement : 
— Held,  that  the  drawers  were  entitled  to  an 
equitable  mortgage.  Oroesfield,  Ex  parte,  3  Ir. 
£q.  B.  67. 

Where  A.  accepted  bills  for  the  accommodation 
of  B.,  and  B.  deposited  title  deeds  of  A.'8  with 
C,  the  holder  of  the  bills,  as  security  for  their 
payment,  a  letter  from  A.  to  C.  referring  to  the 
existence  of  the  debt,  and  saying,  "  The  security 
you  hold  is  a  great  deal  more  than  vou  hold 
acceptances  for  on  my  account ;  my  real  account 
is*  not  more  than  half  you  hold,  but  you  have 
full  security  for  all  and  more  "  : — Held,  a  sufficient 
acknowledgment  of  the  security  to  the  full 
amount  of  bills,  though  B.  had  no  direct 
authority  to  pledge.  Skinner,  Ex  parte.  Belly 
In  re,  I  Deac.  &  0.  403. 

Sub-mortgage  by  Bo-depoiit.l — To  create  an 
equitable  sub-mortgage  by  re-aeposit  of  deeds 
originally  deposited  by  way  of  equitable  mort- 
gage, it  is  not  necessary  that  the  written 
memorandum  accompanying  the  first  transaction 
tfhould  be  deposited  upon  the  second.  Smith, 
Ex  parte,  Hilayard,  In  re,  2  Mont.  D.  &  D.  587 ; 
11  L.  J.,  Bk.  16  ;  6  Jur.  610. 

Sub-mortgage  by  depooit  of  Bonds  and  BilU 
— Vo  KoUce  to  Obligor.]  —  A  bond  which  is 
executed  for  the  payment  of  bills  of  exchange,  ia 
mortgaged  together  with  the  bills,  which  are 
indorsed.  Afterwards  the  mortgagor  deposits 
the  bonds  and  the  biUs  by  way  of  sub-mortgage, 
and  becomes  bankrupt,  no  notice  of  the  sub- 
mortgage having  been  given  to  the  obligor : — 
Held,  that  the  sub-mortgage  was  good  against 
the  assignees.    Bamett,  Ex  parte,  Beay,  In  re^ 

1  De  G.  194. 

Deposit,  by  way  of  mortgage,  of  a  land-order 
of  the  Kew  Zealand  Company  held  to  be  good, 
without  notice  having  been  given  to  the  company 
of  the  deposit.    lb, 

Oonstmetion.]  —  The  expression  '*  may  ad- 
vance," in  the  written  memorandum  accompany- 
ing an  equitable  mortgage,  does  not  necessarily 
prevent  the  deposit  from  being  a  security  for 
past  advances.  Smith,  Ex  parte,  Hildyard,  Inre^ 

2  Mont.  D.  &  D.  587 ;  11  L.  J.,  Bk.  16 ;  6  Jnr. 
610. 

Effect.]— Whether  a  deposit  of  title  deeds,  in 
pursuance  of  a  contract  to  charge  real  estate. 
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delivery  up  of  the  title  deeds  : — Held,  that  there 
was  evidence  of  an  intention  on  the  part  of  A.  to 
give  the  property  to  B. ;  but  that  no  gift  of  it 
had  in  point  of  law  been  made ;  but  held,  that 
there  was  sufficient  evidence  of  a  contract  to 
create  an  equitable  mortgage  in  favour  of  B., 
and  upon  which  the  possession  of  the  title  deeds 
by  B.  originated ;  and  that  there  should  be  a 
redemption  decree  upon  that  footing,  the  coots  of 
B.  being  added  to  her  security.  McMahonf  In 
re^  MoMahon  v.  MoMahon,  56  L.  T.  763. 


is  a  sufficient  part  performance  to  take  a  case 
out  of  the  statute  of  frauds,  quBBie.  Whitmore 
y.  Farley,  45  L.  T.  99 ;  29  W.  R.  826 ;  14  Cox 
0.  C.  617. 

An  equitable  deposit  with  memorandum  of 
charge  by  a  devisee  is  an  alienation  which  pro 
tanto  prevents  a  creditor  of  the  testator  from 
subsequeutly  obtaining  a  charge  on  the  estate  as 
assets  under  3  &  4  WiU.  4,  c.  104.  BriiuA 
Mutual  Invetiment  Co,  v.  Smarts  44  L.  J.,  Ch. 
695  ;  L.  B.  10  Ch.  567  ;  82  L.  T  849  ;  23  W.  R. 
800. 

Semble,  that  an  equitable  mortgage  by  deposit 
of  title  deeds  made  by  an  heir-at-law  or  a 
devisee  of  a  legal  estate  would  be  good  as  against 
creditors  of  the  ancestor  or  testator  who  had  not 
obtained  any  judgment  or  decree  binding  the 
land  before  the  mortgage  was  made.    Ih, 

A  simple  deposit  of  deeds  is  a  charge  enforce- 
able in  equity,  but  gives  no  right  to  luive  a  l^gal 
mortgage,  although,  in  the  view  of  a  court  of 
equity,  it  is  a  contract  to  charge  the  land,  and 
the  remedies  are  the  same.  Matthews  v. 
Goodday,  31  L.  J.,  Oh.  282 ;  8  Jur.  (K.S.)  90 ; 
T)  L.  T.  572  ;  10  W.  R.  148. 

Prefumptlon  of  Intention.] — An  intention  of 
charging  an  estate  may  be  presumed,  where  the 

Sroprietor  deposits  all  or  part  of  the  title-deeds. 
liehards  v.  J^orrettj  8  Esp.  102. 

Svidenee.] — In  order  to  constitute  an  equitable 
mortgage  by  deposit,  there  must  be  proof,  either 
of  the  actual  deposit  or  of  the  loan  oeing  made. 
Kehell  v.  Philpat,  7  L.  J.,  Ch.  237  ;  2  Jur.  739. 

— —  Frodnotiim.] — ^The  mere  production  by  a 
bond  creditor  of  the  title  deeds  to  the  obligor*8 
real  estate,  without  explanation,  constitutes 
neither  an  equitable  mortgage  nor  a  sufficient 
ground  for  an  inquiry  before  the  master. 
Chapman  y.  Chapman,  18  Beav.  808  ;  20  L.  J., 
Ch.  465;  15  Jur.  265. 

PoMesalon.] — Possession  of  title  deeds  by 

abondcieditor  is  not  of  itself  sufficient  evidence 
of  a  deposit  by  way  of  equitable  mortgage.    Ih, 

-Of  Intention.] — ^In  1878  A.  entered  into  a 


contract  for  the  sale  to  him  of  two  freehold 
houses  at  the  price  of  650Z.  The  deposit  of  60^ 
was  paid  by  him,  and  8602.,  part  of  the  balance, 
was  obtained  from  his  niece  B.,  to  whom  he 
gave  his  I  0  XT.  On  the  21st  August,  1878,  the 
wife  of  A.,  by  his  direction,  wrote  to  B.  as 
follows :  "A.  bou^t  two  ho  ises  yesterday,  and 
he  is  going  to  have  them  settled  and  signed  in 
your  name,  and  give  them  to  you.  I  send  you 
the  conditions  of  sale  for  you  to  look  at,  and  I 
shoidd  like  you  to  come  and  see  A.  .  .  .  Bring 
your  bank  book  with  you,  as  what  you  have 
might  as  well  go  into  them  as  for  us  to  pay 
interest.  It  is  idl  right,  I  can  assure  you.  I 
sent  the  50Z.  by  cheque  last  night,  on  deposit." 
On  the  26th  October,  1878,  the  two  houses  were 
duly  conveyed  to  A.,  and  he  directed  his  wife  to 
hand  over  the  title  deeds  to  B.,  and  he  also  said 
to  his  wife  that  the  deeds  belouged  to  B.,  and 
wero  of  no  use  to  his  wife.  The  deeds  were  sent 
td  B.,  by  A.'8  wife.  Subsequently  A.  died  intes- 
tate, and  his  eldest  brother  and  heir-at-law  com- 
menced an  action  against  B.,  claiming  a  declara- 
tion that  he,  the  plaintiff,  was  entitled  to  the 
rents  and  profits  of  the  two  houses  and  the 

VOL.   IX. 


—  Onus.] — ^A.  filed  a  bill  against  a  stock 


and  share  broker  for  the  recovery  of  indentures, 
which,  as  alleged,  had  been  deposited  with  B.  for 
safe  custody.  B.  claimed  to  hold  the  indentures 
as  having  been  deposited  with  him  by  A.,  his 
customer,  as  a  collateral  security,  by  way  of 
equitable  mortgage,  to  secure  the  payment  of  a 
balance  of  an  account  found  due  to  him ;  and, 
in  support  of  this  claim,  produced  a  memoran- 
dum signed  by  A.,  but  not  dated,  containing 
a  statement  to  the  effect  that  A.  was  agreeable 
to  deposit  the  indentures  with  B.  as  security 
for  the  amount  he  owed  to  him.    In  answer, 

A.  alleged  that  the  indentures  were  left  with 

B.  for  Mfe  custody  merely,  and  he  denied  that 
they  were  deposited  by  way  of  security,  and  he 
further  denied  that  a  balance  of  account  had 
been  ascertained: — Held,  that,  under  the  cir- 
cumstances, the  burden  of  proof  lay  upon  A., 
who  sought  to  reoover  the  deeds;  and  that  B. 
was  entitled  to  hold  the  deeds  by  way  of 
equitable  mortgage  to  secure  the  balance  due. 
Burgest  v.  Moxon,  2  Jur.  (N.s)  1059. 

The  case  of  Chapman  v.  Chapman  (13  Beav. 
308 ;  20  L.  J.,  Ch.  465 ;  16  Jur.  265)  observed 
upon.    Ih, 

ii.  What  Deeds. 

What  Title  to  be  shewn.]~1^o  constitute  a 
good  equitable  mortgage,  it  is  necessary  that  the 
deeds  deposited  ^ould  shew  a  good  title  in  the 
depositor.    RoherU  v.  Croft,  24  Beav.  223. 

To  constitute  a  good  equitable  mortgage,  it  is 
not  necessary  that  the  deeds  deposited  should 
shew  a  complete  title  in  the  depositor,  provided 
they  are  material  to  the  title.  Diwon  v.  MuchU' 
gton,  26  L.  T.  752 ;  20  W.  R.  619. 

Whether  all  neeaMarj.] — It  is  not  necessary 
to  create  an  equitable  mortgage  that  aU  the  title 
deeds,  or  even  all  the  material  title  deeds,  should 
be  deposited.  It  is  sufficient  if  the  deeds 
deposited  are  material  evidenoes  of  title,  and  are 
shewn  to  have  been  deposited  with  the  intention 
of  creating  a  mortgage.  Laoon  v.  AUen^  S 
Drew.  579 ;  26  L.  J.,  Ch.  18  ;  4  W.  B.  693. 

Where  a  mortgagor  had  previously  borrowed 
money  upon  copyhold  property  by  depositing 
the  conveyance  to  himself : — ^Held,  that  a  sub- 
sequent deposit  of  the  remaining  documents 
in  the  mortgagor's  possession  constituted  a  good 
equitable  mortgage.    Ih. 

Equitable  mortgage,  from  a  deposit  of  part  of 
the  title  deeds,  with  evidence,  not  merely  parol, 
but  in  writing,  that  the  object  was  to  create 
a  security  upon  the  whole.  WetkereU,  Ex  parte 
11  Ves.  398.  S.  P.,  Haigh,  Mi  parte,  Id.  403  ; 
8  R.  R.  189.    See  6  Price,  434 ;  1  Bro.  0.  0.  269. 

Equitable  mortgage  may  be  created  by  deposit 
of  one  of  the  title  deeds,  where  the  others  are  in 
the  hands  of  the  depositor's  solicitors,  but  not  as 
equitable  mortgagees.  Chippendale,  Ex  parte, 
Potter,  In  re,  2  Mont  &  Ayr.  299  ;  1  Deac.  67. 
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PartitioB.] — Held,  that,  on  a  deposit  of  deeds 
.  by  a  joint  tenant  after  partition,  the  omission  of 
the  partition  deed,  as  it  did  not  belong  to  him 
solely,  did  not  impeach  the  security.  Farley, 
Exiarte,  New,  In  re,  1  Mont.  D.  k,  D.  683 ;  10 
L.  X,  Bk.  66  ;  6  Jnr.  612. 


iii.  To  Prepare  Legal  Mortgage. 

Generally.] — Equitable  mortgage  held  to  be 
created  by  delivery  of  deeds  for  Uie  purpose  of 
preparing  a  legal  mortgage.  Bruce,  Iko  parte, 
1  Rose,  374. 

The  deliveiy  of  title  deeds  to  an  attorney  to 
prepare  a  mortgage  deed  does  not  amount  to  an 
equitable  mortgage;  otherwise,  if  deposited 
expressly  as  a  security  for  a  debiL  BtUteel,  Ex 
parte,  2  Coz,  243  ;  2  B.  B.  89. 

Where  a  mortgagor  deposits  the  title  deeds  of 
his  estate  with  his  solicitor,  by  way  of  equitable 
security  to  the  mortgagee,  until  the  completion 
of  a  legal  mortgage,  the  solicitor  is  thereby  con- 
stituted trustee  for  the  mortgagee,  and  an 
equitable  charge  upon  the  estate  will  be  created 
by  such  deposit.  Lloyd  t.  Atttoood,  3  De  G.  &  J. 
614  ;  29  L.  J.,  Ch.  97  ;  6  Jur.  (N.8.)  1322. 

Lien  by  possession  of  title-deeds  disapproved, 
and  not  to  be  extended  with  reference  to  the 
statute  of  frauds.  In  this  instance  it  failed, 
the  deeds  being  delivered  not  as  a  present  imme- 
diate security,  but  for  the  purpose  of  having  a 
mortgage  security  created.  Morris  v.  Wilkimon, 
12  Ves.  192.    See  id.  200,  n. 

Past  and  Future  AdyaiLeM.J  —  A  deposit  of 
title  deeds,  to  be  delivered  to  a  solicitor  for  the 
purpose  of  preparing  a  legal  mortgage  to  secure 
an  antecedent  debt  and  future  advances,  though 
there  is  no  agreement  in  writing  for  a  mortgage, 
constitutes  a  valid  equitable  mortgage.  JSulJin 
V.  JMmne,  11  Jr.  Ch.  B.  198. 

Where  title  deeds  are  left  in  the  hands  of  an 
attorney,  for  the  purpose  of  preparing  a  mort- 
gage, as  a  security  for  money  previously  «lvanced, 
this  is  an  equitable  mortgage  by  deposit  of  title 
deeds.  Xeys  v.  WUliams,  8  T.  A:  G.  66;  7 
L.  J.,  E^.  Eq.  69  ;  2  Jur.  611. 

Where,  in  order  to  prevent  immediate  pro- 
ceedings against  a  debtor,  the  title  deeds  of  an 
intestate  were  deposited  by  him  with  his  credi- 
tor's attorney,  for  the  purposes  of  preparing  a 
mortgage  of  the  property : — Held,  that  this  trans- 
action amounted  to  an  equitable  mortgage  by 
deposit  of  title  deeds.    lb, 

Evidenee.] — Deposit  of  deeds  until  a  mortgage, 
as  evidence  of  an  agreement  for  a  mortgage,  a 
good  equitable  title.  Wright,  Iko  parte,  19  Ves. 
268. 

Banlcmptey  Intanrening.]  —  B.,  having  con- 
tracted a  debt  with  defendant,  proposed  to  mort- 
gage his  estate  to  him  as  a  security,  and  left  his 
title  deeds  with  his  attorney  to  prepare  the 
mortgage,  but  the  attorney  died  before  it  was 
done.  Afterwards  defendant  carried  the  deeds 
to  another  scrivener  for  the  same  purpose ;  but, 
before  he  had  prepared  the  mortgage,  B.  became 
bankrupt,  and  plaintiff,  as  his  assignee,  brought 
a  bill  to  have  the  deeds  delivered  up,  and  the 
estate  sold  for  the  benefit  of  the  creditois ;  which 
was  decreed.  Brander  v.  Bolee,  Pre.  Ch.  376  ; 
Gilb.  Eq.  Bep.  36. 


iv.  Extent  of  Security  and  Charge. 

Saenrity.] — ^A  deposit  of  title  deeds  prinul  &de 
creates  an  equitable  mortgage  upon  the  whole 
property  comprised  in  them.  Ashlon  y.  DaUoA, 
2  Coll.  C.  0.  666  ;  10  Jur.  461. 

A.  and  B.  (brothers)  were  tenants  in  common 
in  tail  of  copyhold  property,  with  cross  remainders 
between  them.  B.  obtained  a  loan  for  A.  from 
C,  for  which  A.  gave  his  promissory  note,  and 
deposited  the  tit&  deeds  vnth  G.  as  a  collateral 
security,  and  gave  a  written  memorandum,  by 
which  he  engaged  **  to  mabs  a  formal  surrender 
of  my  interest  in  the  estate  to  wluch  the  said 
deeds  relate,  by  way  of  further  security,  when- 
ever thereunto  required "  ;  and  B.  wrote  at  the 
foot,  *'  I  join  in  the  deposit."  A.  died  unmarried, 
and  without  having  surrendered  to  C.  or  barred 
the  remainders.  Upon  a  bill  by  C.  against  B., 
seeking  to  foreclose  the  entirety : — Held,  first, 
that  tMs  was  a  good  equitable  charge,  not  merely 
upon  A.8  "  interest "  in  his  moiety,  but  also  upon 
B.'s  estate  in  remainder,  and  that  B.  must  bear 
the  expense  of  surrendering  that  moiety ;  secondly 
that  the  charge  extended  only  to  the  moiety  of 
the  estate  which  originally  belonged  to  A.  Pryce 
V.  Bury,  2  Drew.  11 ;  23  L.  J.,  Ch.  676 ;  18  Jur. 
967. 

Adjoining  premises  (X.  and  Y.)  were  respec- 
tively conveyed  to  a  testator  by  deeds  of  1840 
and  1843,  and  then  united.  He  devised  them  to 
his  sons,  who  made  an  equitable  mortgage  by 
deposit  of  the  deeds  of  Y.  and  the  probate  of  the 
wilL  The  mortgagee  believed,  from  the  son*s 
statement,  that  the  whole  property  was  com- 
prised : — Held,  that  the  property  X.  was  not 
comprised  in  the  equitable  mortgage.  Jonet  v. 
WiUiams,  24  Beav.  47 ;  3  Jur.  (N.S.)  1066 ;  6 
W.  B.  776. 

Piztores.] — Under  an  equitable  mort- 
gage by  the  simple  deposit  of  a  lease,  unaccom- 
panied by  any  memorandum,  the  tenant's  fixtures 
will  be  included.  Willianu  v.  Ecant,  23  Beav. 
239. 

Leases  were  deposited  by  way  of  equitable 
mortgage,  accompanied  by  a  memorandum  of 
deposit.  Tenant's  fixtures  were  included  in  the 
security,  although  they  were  not  mentioned  in 
the  memorandum.  Cowell,  Ex  parte,  17  L.  J., 
Bk.  16  ;  12  Jur.  411. 

A  lessee  annexed  tenant's  fixtures,  and  then 
deposited  the  lease  by  way  of  mortgage,  with  a 
memorandum,  not  noticing  the  fixtures  : — Held, 
on  his  becoming  bankrupt,  that  the  security 
extended  to  the  fixtures.  Tagart,^  Ex  parte,  1 
De  G.  631. 

Where  the  memorandum  of  deposit  accom- 
panying an  equitable  mortgage  stated  that  the 
bankrupt  had  deposited  "the  deeds  and  docu- 
ments under  which  he  held  the  steam-mills, 
cottages,  land,  buildings  and  premises  at  L."  : — 
Held,  upon  construction  of  the  contract,  the 
point  of  ** order  and  disposition"  not  having 
been  taken,  that  the  equitable  mortgagee  had  a 
lien  on  the  fixtures,  whether  erected  before  or 
after  the  time  of  the  deposit,  and  including 
tenant's  fixtures.  Price,  Ex  parte.  Stead,  In  re, 
2  Mont.  D.  &  D.  618  ;  11  L.  J.,  Bk.  27  ;  6  Jur.  327. 


Intention.]  —  Copyhold   property   not 


otherwise  subject  to  any  charge,  held  to  be 
within  the  meaning  of  the  security  in  an  equit- 
able mortgage,  the  recital  describing  the  property 
as  freehold  estates  at  Iver,  subject  to  the  charge 
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Affecting  the  sune,  but  the  operatiye  part  de- 
scribing it  merely  as  "lands,  tenements  and 
hereditaments  at  or  near  Iver  " : — Held,  also,  that 
freehold  property  at  Iyer,  which  was  not  subject 
to  any  ch^-ge,  was  within  the  mortgagee's 
security ;  the  intention,  from  other  written 
memoranda,  being  clearly  to  gi^e  a  general 
•charge.  Olynn^  &  parU^  JtMley^  In  re,  1 
Hont.  D.  &  D.  29 ;  9  L.  J.,  Bk.  41  ;  4  Jar.  395. 


Sridenoa  of  MemorandiinL] — ^Where  free- 


hold title  deeds  were  intended  to  be  deposited  with 
an  equitable  mortgagee,  together  with  deeds 
relating  to  leasehold  property,  and  were  accord- 
ingly specified  in  the  memorandum  of  deposit, 
the  freehold  property  was  included  in  the  order 
for  side.    Zeathe*,  Ex  parts,  3  Deac.  &  C.  112. 

Where  on  the  deposit  of  a  deed,  by  one  part  of 
ivhidi  a  house  was  conyeyed  to  the  bankrupt, 
and  by  another  part,  and  for  a  distinct  considera- 
t  ion,  the  furniture  was  assigned,  the  memorandum 
•of  deposit  spoke  of  the  deeds  deposited  (being  the 
lease  and  release)  "as  the  title  deeds  of  my 
Bognor  estate  "  : — Held,  that  the  house  only  was 
•charged.  Hufit,  Ex  parte,  1  Mont.  D.  &  D.  139  ; 
4  Jur.  342. 

Oharge.] — ^A.  and  B.  being  seised  of  estate  for 
life  of  A.,  C.  advances  them  a  sum  of  money 
to  pay  off  a  mortgage  thereon,  and  for  other 
purposes,  it  being  agreed  estate  should  be  mort- 
gaged to  0.  for  the  whole  sum  lent.  C.  receives 
the  title  deeds  ;  B.  refuses  to  execute  mortgage 
deed.  On  bill  against  A.  and  B.'s  infant  heir-at- 
law,  C.  held  only  entitled  to  mortgage  to  amount 
of  former  mortgage  paid  off  with  his  money,  and 
that  the  rest  was  not  charged  on  the  land,  the 
proof  of  B.'s  assent  to  the  deposit  of  the  deeds 
not  being  satisfactory.  WilUamt  v.  Medlicot, 
6  Price,  495. 

A.  B.  voluntarily  assigned  to  trustees  bonds 
and  promissory  notes  amounting  to  6002.,  in 
trust  for  himself  and  his  wife  and  children,  and 
he  handed  over  the  securities.  The  trustee  gave 
no  notice  to  the  debtors.  A.  B.  received  2002., 
mrt  of  the  6002.  (the  securities  for  which  had 
oeen  returned  to  him),  and  the  remainder  was 
lost  by  the  insolvency  of  the  debtors.  A.  B. 
invested  the  2002.  with  other  moneys  of  his  own 
on  freeholds,  and  by  writing  acknowledged  the 
2002.  to  be  trust  property.  He  afterwards 
deposited  the  title  deeds  with  the  trustees  as  a 
security  for  the  whole  6002. : — Held,  that  the 
•equitable  mortgage  was  valid  to  the  extent  of 
200/!  but  no  further.  James  v.  Bydder,  4  Beav. 
600  ;  5  Jur.  107.1. 


X^idenee  of.] — ^When  a  deposit  of  title 


.deeds  is  accompanied  with  a  memorandum  in 
writing,  the  kind  and  amount  of  charge  intended 
to  be  created  by  the  deposit  must  be  ascertained 
solely  by  reference  to  the  written  document. 
Sfuiw  V.  Eoster,  42  L.  J.,  Ch.  49  ;  L.  R.  6  H.  L. 
321  ;  27  L.  T.  281  ;  20  W.  B.  907. 

V.  E-urther  AdvaTtees. 

Xztention  to.] — Equitable  mortgage  by  deposit 
•of  deeds  extended  beyond  original  purpose  to 
advances  subsequent  by  implication  or  paroL 
Xensimton,  Ex  parte,  2  V.  &  B.  79  ;  G.  Cooper, 
66  ;  2  Rose,  138  ;  13  B.  R.  82. 

Equitable  mortgage  by  deposit  of  deeds, 
though  not  now  to  be  disturbed,  disappi-oved, 
.and  not  extended  by  inference  from  a  legal 


mortgage  to  a  subsequent  advance.    Hooper,  Ex 
parte,  9  Ves.  477  ;  13  R.  R.  244. 

Equitable  mortgage  by  agreement,  for  a 
farther  advance  upon  a  former  deposit  of  a  deed, 
continued.    Ih, 

Though  an  equitable  deposit  may  be  extended 
to  subsequent  advances,  where  an  agreement  for 
the  extension  is  proved,  yet  it  cannot  be  so 
extended,  if  the  proof  of  both  the  original  deposit 
and  loan  fails.  Kehell  v.  Philpct,  7  L.  J.,  Ch. 
237 ;  2  Jur.  739. 

An  agreement  in  writing,  accompanying  the 
deposit  of  title  deeds  to  secure  a  specific  sum, 
may  be  extended  as  a  security  beyond  that  sum 
by  a  subsequent  verbal  agreement.  Nettleship, 
Ex  parte,  BuskiU,  In  re,  2  Mont.  D.  &  D.  124  ; 
10  L.  J.,  Bk.  67  ;  5  Jur.  783. 

Equitable  mortgage,  by  a  deposit  of  title  deeds, 
established,  but  disapproved ;  extended  to  a  sub- 
sequent advance  by  the  same  person  only  upon 
clear  proof  that  it  was  upon  security  of  the 
deposit,  not  to  an  advance  by  a  third  person 
unless  connected  with  some  dealing  with  the 
estate;  and  the  person  holding  the  deposit,  a 
mere  trustee,  having  made  no  advance.  Whit- 
bread,  Ex  parte,  19  Ves.  209. 

A  further  debt,  agreed  to  be  secured  by  pledge 
of  property  equitably  mortgaged,  is  also  tanta- 
mount to  a  further  equitable  mortgage ;  and 
possession  of  the  deeds  by  the  first  mortgagee  is 
a  possession  by  the  second.  Fector  v.  Philpott, 
12  Price,  197  ;  26  R.  R.  650. 

b.  Without  Deposit. 

Sj  Parol.] — Parol  agreement  to  deposit  lease, 
when  granted  as  security  for  money  advanced, 
does  not  constitute  equitable  mortgage.  Cbomhe, 
Ex  varte,  4  Madd.  249  ;  20  R.  R.  294. 

Tne  bankrupt,  being  indebted  to  a  banking 
company,  made  an  oral  promise  to  the  directors 
to  give  them,  when  required,  security  for  the 
debt.  He  was  then  entitled  to  a  reversionary 
interest  in  one-fifth  of  a  farm,  to  come  into 
possession  on  the  death  of  his  mother,  who- was 
tenant  for  life,  and  who  held  the  title  deeds. 
The  mother  afterwards  died,  and  the  title  deeds 
came  into  the  possession  of  the  respondent,  who 
was  manager  of  the  bank,  and  who  was  also 
entitled  to  one-fifth  of  the  property.  The 
respondent  told  the  bankrupt  that  he  had 
possession  of  the  deeds,  and  that  he  held  his  (the 
bankrupt's)  one-fifth  for  the  bank.  The  bank- 
rupt expressed  his  assent : — ^Held,  that  the  com- 
pany had  not  a  valid  equitable  mortgage  of  the 
bankrupt's  share  in  the  farm,  for  there  was  no 
memorandum  in  writing  to  satisfy  the  statute  of 
frauds,  and  the  conversation  which  took  place 
between  the  bankrupt  and  the  respondent  as  to 
the  custody  of  the  deeds,  not  being  followed  by 
any  act  which  altered  the  legal  position  of  the 
parties,  was  not  such  a  part  performance  of  the 
oral  promise  to  give  security  as  would  exclude 
the  operation  of  the  statute.  Broderiok,  Ex 
parte,  Beetham,  In  re,  56  L.  J.,  Q.  B.  635 ;  18 
Q.  B.  D.  766 ;  35  W.  R.  613— C.  A. 

By  order  on  Third  Party.]  —  There  must  be 
some  actual  deposit  to  constitute  an  equitable 
mortgage.  An  order  on  a  third  party  to  deposit 
a  lease,  when  executed,  is  not  sufficient.  Perry ^ 
Ex  parte,  Collins,  In  re,  3  Mont.  D.  &  D.  252. 

A.  being  entitled  to  three  properties,  the  title 
deeds  of  one  of  which  were  held  by  his  bankers 
as  a  security,  deposited  the  title  deeds  of  the 
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other  two  with  B.  as  a  security  for  a  debt,  and 
he  gave  him  an  order  to  the  bankers  (written  by 
himself,  but  not  signed)  to  deliver  over  the  deeds 
of  the  third  property  when  their  lien  had  been 
satisfied  :  —  Held,  that  this  gave  B.  a  valid 
equitable  mortgage  on  the  property  mortgaged  to 
the  bankers.  Daw  y.  Terrell^  83  Beav.  218 ;  3 
N.  R.  285. 

An  equitable  mortgage  may  be  created  by  an 
agreement  to  assign  the  interest  in  securities, 
although  in  the  hands  of  third  parties  ;  and  the 
obtaining  a  security  for  an  antecedent  debt, 
three  weeks  only  before  the  issuing  the  fiat,  is 
not  of  itself  sufficient  to  prevent  the  creditor 
obtaining  the  usual  order  at  once  without  a  pre- 
liminary inquiry.    Heathcote^  Ex  parte,  2  Mont. 

D.  k,  D.  711  ;  6  Jut.  1001, 

By  Memorandnm  or  Agreement.] — ^A  memo- 
randum  or  an  agreement  dewing  an  intention  to 
deposit  title  de^  by  way  of  equitable  mortgage, 
or  to  charge  the  property  comprised  in  those 
deeds  with  the  payment  of  the  debt,  is  sufficient 
to  create  an  equitable  charge  without  actual 
deposit.  Sheffield  Union  Banking  Co.<,  Ex  parte, 
Carter  and  Justine,  In  re,  IS  L.  T.  477. 

T.  agreed  to  let  to  B.  premises  in  Holbom, 
which  B.  was  to  fit  up  fortnwith  as  a  luncheon- 
bar  and  restaurant,  such  fittings  to  be  of  the 
value  of  5002.  and  to  T.'s  satisfoction,  and  B.  was 
to  pay  a  premium  of  1,000/.,  upon  payment  of 
which,  "  the  premises  being  fitted  up  as  afore- 
said,*' T.  was  to  gi-ant  B.,  and  B.  agr^  to  take, 
a  lease  for  twenty-one  years ;  and  T.  further 
agreed  to  lend  or  obtain  for  B.,  "  upon  security 
of  the  premises  as  fitted  and  licensed,"  1,000^. 
for  two  years  at  5  per  cent.  Before  any  lease 
was  granted  or  any  money  paid,  B.  became 
bankrupt,  and  his  assimee  seized  and  sold  the 
fittings  and  fixtures  under  an  order  of  the  court : 
— Held,  that,  until  the  execution  of  the  proposed 
lease,  the  agreement  constituted  an  eqmtable 
contract  between  T.  and  B.  that  "  the  premises 
as  fitted  and  licensed*'  should  stand  as  a  security 
for  the  1,0002.  premium,  and  consequently  that 
T.  was  entitled  to  them  as  equitable  mortgagee. 
TeU  V.  Hodge,  39  L.  J.,  C.  P.  66  ;  L.  B.  5  C.  P, 
73  ;  21  L.  T.  499— Ex.  Ch. 

John  S.  entered  into  an  agreement  with  £. 
for  securing  payment  of  sums  of  money  owing 
by  him  to  E.  In  this  agreement  there  whs  a 
covenant  that  John  8.  would  give  to  E.,  as  part 
of  the  securities,  a  mortgage  on  the  lots  of  a 
particular  estate,  and  James  8.,  the  brother  of 
John,  and  therein  described  as  being  the  owner 
of  lot  No.  1,  was  to  join  in  the  mortgage  of  it. 
By  a  subsequent  agreement,  under  seal,  to  which 
John  8.,  E.  and  James  8.,  were  parties,  after 
reciting  the  first  agreement,  John  covenanted 
that  he  would,  before  a  certain  time,  convey,  or 
cause  to  be  conveyed,  to  £.,  lot  1,  to  be  held  by 

E.  in  fee ;  *'  And  it  is  agreed  by  and  between  the 
parties  hereto  "  that,  if  John  8.  shall  pay  E.  the 
moneys  due  to  him,  E.  shall  re-transfer  '*  all 
securities  of  whatever  nature  or  kind."  Provided 
that,  if  pajrment  shall  not  be  made,  E.  may,  by 
**  entry,  foreclosure,  sale,  or  mortgage  of  any  |)art 
or  parts  of  the  lands,"  levy  the  deficiency.  "  And 
each  of  them,  John  8.  and  James  8.,  for  himself, 
his  executors,  &c.,"  covenanted  to  pay  any 
deficiency,  so  that  out  of  the  interest  or  dividends 
on  railways  shares  (previously  deposited),  or  by 
cash  payments  of  John  8.  or  James  8.,  there 
should  be  received  a  certain  sum  every  year.  All 
the  three  parties  duly  executed  this  agreement : 
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— Held,  that  this  amoxmted  to  an  equitable 
mortgage  binding  on  the  estate  of  James  8. 
Eyre  v«  M'Dowell,  9  H.  L.  Cas.  619. 

Agreement  by  A.  with  C.  as  follows : — "  In 
case  I  fail  to  pay  you  any  promissory  note  or  bill 
of  exchange  of  mine,  when  due,  I  agree  to  exe- 
cute to  you  a  mortgage  on  all  my  houses  and 
lands,  to  secure  to  you  the  payment  of  all  sums 
of  money  you  may  aidvance  me  on  my  promissory 
notes  or  bills  of  exchange,  with  interest,  till  paid, 
at  such  rate  as  may  be  provided  by  such  pro- 
missory note  or  biU  of  exchange  '* : — Held,  to 
create  a  valid  eqmtable  mortgage  on  lands,  the 
property  of  A.  at  the  time  of  the  agreement,  for 
the  amount  of  notes  or  bills  remaining  unpaid  at 
maturity.  Hurley's  Estate,  In  re,  [1894]  1 
Ir.  R.  488. 

Agreement  by  B.  with  C.  as  follows :  —  "In 
consideration  of  the  advance  this  day  made  by 
you  to  me  I  hereby  agree  that,  in  case  I  fail  to 
pay  you  any  promissory  note  or  bill  of  exchan^re 
of  mine  when  due,  I  shall,  upon  demand,  execute 
to  you  a  mortgage  on  all  my  houses  and  lands, 
to  secure  to  you  the  payment  of  all  sums 
advanced,  or  to  be  advanced,  by  you  to  me  on 
my  promissory  notes  or  bills  of  exchange,  with 
interest  till  paid,  at  such  rate  as  may,  in  each 
case,  be  provided  by  such  promissory  notes  or 
bills  of  exchange "  : — Held,  to  create,  without 
any  demand,  a  valid  equitable  mortgage  on  lands, 
the  property  of  B.  at  the  time  of  the  agreement, 
for  the  amount  of  notes  or  bills  unpaid  at 
maturity,  the  words  "  on  demand  "  having  refer- 
ence to  the  execution  of  a  legal  mortgage.    lb. 

The  bankrupt,  being  indebted  to  the  petitioners 
as  the  acceptor  of  two  bills  of  exchange,  entered 
into  an  agreement  with  them  and  W.  L,  that 
the  bills  should  be  paid  out  of  the  proceeds  of 
certain  property,  the  deeds  of  which  were  then 
in  the  hands  of  W.  L.  for  sale  : — Held,  that  the 
petitioners  might  claim  as  equitable  mortgagees, 
but  subject  to  any  prior  lien  of  W.  L.  GreenkiUj 
Ex  parte,  3  Deac.  k  G.  334. 

One  of  two  executors  and  trustees,  who  had  in 
their  possession  title  deeds  of  an  estate  of  which 
their  testator  and  a  debtor  to  his  estate  had  been 
tenants  in  conmion,  requested  the  debtor  to  aUow 
the  executor  to  retain  the  title  deeds  as  a  security 
for  the  debt.  The  debtor  wrote  an  answer,  that 
the  executor  might  retain  the  deeds  till  the 
debtor  got  the  whole  of  his  af&urs  settled  with 
the  executors,  and  that  he  was  endeavouring  to 
arrange  so  as  to  buy  or  sell  the  property : — Held, 
a  good  equitable  mortgage  for  the  debt.  .  Fen^ 
wick  V.  PotU,  8  De  G.  ll.  &  G.  606. 

By  Saoretary  of  Sank,  for  Credit  Aeooiut] 

— ^A  secretary  of  a  banking  company  had  a  credit 
account  with  the  bank  to  the  extent  of  5,0002., 
secured  bv  a  memorandum,  specifying  certain 
securities  oy  way  of  equitable  mortgage.  On 
his  dying  a  debtor  to  the  bank  in  4,0002.,  there 
was  found  in  his  office  in  the  banking-house  the 
securities  mentioned  in  the  memorandum,  with 
others,  tied  in  a  bundle  and  indorsed  and  labelled 
as  securities.  There  was  evidence  that  he  had 
stated  that  the  bank  was  secured  in  5,0002. : — 
Held,  that  the  bank  was  equitable  mortgagee  of 
all  the  securities.  Ferree  v.  Mullins,  2  Sm.  &,  G. 
378  ;  2  Bq.  R.  809  ;  18  Jur.  718  ;  2  W.  B.  649. 

Power  of  Attorney.]  —  P.  being  seised 

under  a  lease  of  lives  renewable  for  ever  of 
premises  in  Dublin,  and  being  indebted  to  F.  in 
4482.,  in  order  to  secure  the  repayment  executed 
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a  power  of  attorney,  whereby  he  authorised  F. 
to  mortgage  the  premises,  and  which  power  of 
attomqr  he  dechired  to  be  **  irrevocable  until  F. 
should  have  received  the  whole  of  his  account 
against  P.,  or  payment  of  any  bill,  promissory 
notes  or  bills  of  exchange  for  which  P.  is  or  shall 
become  liable  to  or  on  behalf  of  F. "  : — ^Held,  that 
the  power  of  attorney  constituted  an  equitable 
mortgage  of  the  premises.  Parkinson,  In  re,  19 
L.  T.  26. 

Upon  the  advance  of  a  sum  of  money  by  E.  to 
8.,  the  latter  executed  her  bond  and  warrant,  and 
effected  an  assurance  upon  her  life;  and  also 
perfected  a  letter  of  attorney,  authorising  K.  to 
receive  the  rents  of  her  estates ;  and,  by  contem- 
poraneous instruments,  stating  that  the  letter  of 
attorney  was  given  for  the  repayment  of  the 
money  borrow^  she  agreed  not  to  revoke  it  until 
the  sum  borrowed  should  be  repaid,  with  interest ; 
and  authorised  K.  to  apply  the  rents  in  payment 
of  the  premiums  on  the  policy,  and  the  interest 
on  the  debt: — Held,  that  this  constituted  an 
equitable  mortgage  of  the  lands.  Abbott  v. 
Stratten,  8  Jo.  &  Lat.  609  ;  9  Ir.  Eq.  R.  233. 

Sale.] — Usual  order  for  sale  of  equitable  mort- 
gage made,  notwithstanding  argument  that,  there 
being  no  deposit  of  deeds,  the  agreement  was  a 
mere  executory  agreement  for  a  mortgage  and 
gave  no  lien  on  the  property.  Jones,  Ike  parte, 
4  Deac.  A:  C.  750. 

Sootoh  Law.] — ^According  to  English  law,  an 
equitable   mortgage    was    effected    of    Scotch 

Eroperty.  The  speioial  case  found  that,  "  by  the 
iw  of  Scotland,  no  Hen  or  equitable  mortgage 
on  the  estate  in  question  was  created  by  the 
deposit  ** : — Held,  nevertheless,  that  the  parties 
contracting,  as  well  as  the  assignees  under  a  sub- 
sequent fiat  against  the  mortgagors  being  resident 
here,  the  property  came  to  the  hands  of  the 
assignees  charged  with  the  equity,  and,  therefore, 
they  were  bound  to  pay  the  mortgage-debt  out 
of  the  proceeds  of  the  particular  property. 
Pollard,  Ex  parte,  Courtney,  In  re,  Hont.  A:  C. 
239  ;  4  Deac.  27.  Beversing  8  Mont.  &  Ayr.  343 ; 
6  L.  J.,  Bk.  96  ;  1  Jur.  288. 

Svidenee.]  —  Equitable  mortgage  established 
by  means  of  written  documents,  coupled  with 
parol  evidence,  against  a  prior  voluntary  settle- 
ment. Semble,  a  poet-dated  cheque  is  receivable 
in  evidence,  to  prove  its  own  Invalidity.  Ede  v. 
Xnowles,  2  T.  &  G.  C.  C.  172. 

An  informal  document,  signed  by  a  trustee  who 
was  indebted  to  the  trust,  construed  to  amount 
to  an  equitable  mortgage  in  favour  of  the  trust, 
notwithstanding  a  denial  by  the  answer.  Bay- 
nard  v.  Woolley,  20  Beav.  583. 

2.  Loan  fob  a  Pebiod. 

Form.] — When  an  agreement  for  a  mortgage 
contains  a  stipulation  that  the  principal  shall 
not  be  called  in  for  a  certain  time,  the  court, 
in  settling  the  form  of  the  deed,  will,  although 
the  agreement  is  silent  on  the  subject,  insert  a 
proviso  that  the  postponement  shall  be  con- 
ditional on  punctual  payment  of  interest,  and,  if 
the  property  is  leasehold,  on  observance  of  the 
covenant ;  so  that,  if  the  mortgagor  should  make 
default  in  either  of  these  respects,  the  mort- 
gagee's remedies  by  sale  or  foreclosure  will 
immediately  arise.  Beaton  v.  Tuoyford,  40  L.  J., 
Oh.  122  ;  L.  B.  11  Eq.  591 ;  23  L.  T.  648. 


Bedemption.] — ^A  mortgagor  in  1855  cove- 
nanted with  the  mortgagee  that  he  would  pay 
him  the  sum  secured  in  May,  1875,  and  the 
mortgagee  covenanted  that  the  principal  should 
remain  on  the  security  for  the  term  of  twenty 
years  from  the  date  of  the  deed,  and  that  he 
would  not  proceed  to  a  sale,  or  institute  any 
proceedings,  at  law  or  in  equity,  until  the 
expiration  of  that  term,  or  until  two  months 
after  default  made  in  payment  of  interest ;  and 
it  was  declared  that  the  mortgagor,  his  executors 
or  administrators,  should  not  nor  would  pay  or 
tender  the  principal,  nor  institute  any  suit  for 
redemption,  until  the  expiration  of  twenty  years, 
nor  after  the  expiration  of  that  period  without 
giving  twelve  months'  notice  of  ms  intention  so 
to  do.  The  mortgagee  was  solicitor  of  the  mort- 
gagor, and  had  been  since  1846  in  the  habit  of 
lending  the  mortgagor  money  on  mortgage  for 
terms  of  years  certain,  on  the  request  of  the 
mortgagor,  and  the  term  of  twenty  years  was 
inserted  in  the  draft  by  the  mortg{^g;or : — ^Held, 
that  the  mortgagor  was  entitled  to  a  decree  for 
redemption  on  the  usual  terms  of  paying  princi- 
pal, interest  and  costs  of  suit,  considering  that 
a  great  part  of  the  costs  had  been  occasioned  by 
charges  of  an  injurious  kind  against  the  mort- 
gagee, which  had,  on  amendment,  been  struck 
out  of  the  bill,  and  although  the  costs  had  been 
increased  by  the  mortgagee  resisting  that  right  to 
redeem.  Omdry  v.  Day,  1  Giff.  316  ;  29  L.  J.,  Ch. 
39  ;  6  Jur.  (N.S.)  1200  ;  1  L.  T.  88  ;  8  W.  B.  55. 

Sight  of  Saeond  Mortgagee.] — ^A.  mort- 
gaged some  property  to  B. ;  he  subsequently 
mortgaged  it  to  U.,  who  covenanted  not  to  bring 
any  suit,  ioc,,  within  ten  years,  for  obtaining 
possession  or  foreclosing : — Held,  that  by  this 
covenant  0.  was  precluded  from  redeeming  B. 
within  the  ten  years.  Bamsbottoni  v.  Wallis,  5 
L.  J.,  Ch.  92. 

A  mortgage  deed  contained  a  stipulation  that 
the  mort^igee  should  not  be  at  liberty  to  fore- 
close, nor  l£e  mortgagor  to  redeem,  within  five 
years.  The  mortgagor,  to  secure  a  sum,  part  oi 
which  was  for  costs  incurred  and  to  be  incurred, 
executed  a  second  mortgage  to  the  solicitor  who 
acted  for  him  in  arranging  the  terms  of  the  first, 
which  became  forfeited  within  the  five  years  : — 
Held,  that  the  second  mortgagee  was  not  at 
liberty  to  redeem  the  first  during  the  five  years ; 
and,  semble,  he  could  not  have  a  sale  of  the 
equity  of  redemption.  Lawless  v.  Mamfield,  4 
Ir.  Eq.  B.  113 ;  1  Dr.  &  War.  557. 

Qusere,  as  to  the  validity  of  the  second  mort- 
gage and  as  to  right  to  charge  interest  on  the 
costs  from  date  of  deed.    lb. 

Foreeloture.] — The  proviso  for  redemption  in 
a  mortgage  of  a  leasehold  for  years  was  that 
upon  payment  of  the  principal  on  a  day  men- 
tioned, and  interest  thereon,  and  the  head-rents 
in  the  meantime,  the  deed  should  be  void.  By 
deed  of  equal  date,  reciting  that  the  agreement 
of  the  parties  was  that  the  principal  should  not 
be  called  in  until  after  the  decease  of  the  mort- 
gagor, but  that  by  mistake  it  was  not  stated 
in  the  mortgage  deed  that  the  principal  money 
should  not  be  called  in  until  after  the  decease  of 
the  mortgagor,  anything  in  the  deed  of  the 
mortgage  to  the  contrary  notwithstanding: — 
Held,  that  the  mortgagee  could  not  foreclose  the 
mortgage  during  the  life  of  the  mortgagor,  though 
the  interest  was  in  arrear,  and  the  mortgagor 
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had  not  paid  the  head-rent.  Burrowet  y.  MoUoy, 
2  Jo.  &  Lat.  521 ;  8  Ir.  £q.  B.  482. 

Where,  upon  the  whole  mortgage  deed,  it 
appears  that,  although  the  redemption  is  expressed 
to  oe  upon  payment  of  the  principal  money  and 
interest  at  the  end  of  seyeral  years,  yet  the 
agreement  of  the  parties  is  that  the  interest 
shall  be  paid  half-yearly  in  the  meantime,  the 
mortgagee,  upon  non-payment  of  the  interest, 
may  foreclose  within  the  period.  Roddy  v. 
Wtlluimgy  3  Jo.  &  Lat.  1. 

Sale.] — A  mortgage  contained  a  covenant  by 
the  mortgagor  not  to  redeem  for  eight  years,  and, 
five  years  being  yet  unexpired,  Uie  mortgagor 
presented  a  petition  for  sale  in  the  usual  form  : 
— Held,  that  the  covenant  was  cause  against 
making  an  absolute  order  for  sale.  Sone,  In  re, 
Ir.  K.  8  Eq.  65. 

Befkolt — Waiver.] — ^Agreement  in  writing  not 
to  call  in  a  mortgage  for  two  years,  the  mort- 
gagor fulfilling  his  covenants.  On  one  occasion 
within  the  two  years  interest  was  not  paid  on 
the  day,  and  the  mortgagee  shortly  aftmvards, 
after  giving  notice  that  he  was  no  longer  bound 
by  the  agreement,  demanded  and  received  pay- 
ment of  the  interest  and  incidental  costs : — 
Held,  a  waiver  of  the  default ;  and  an  injunc- 
tion was  granted  to  restrain  an  ejectment 
brought  witbin  the  two  years.  Langridge  v. 
Payne,  2  J.  dt  H.  423 ;  7  L.  T.  23  ;  10  W.  R. 
726. 

A  mortgagee  agreed  with  the  mortgagor  that 
if  the  interest  was  duly  and  punctually  paid  the 
principal  should  remain  for  two  years.  Six 
months'  interest  became  due  and  was  demanded, 
but  was  not  paid  ;  and  the  mortgagee  then 
demanded  payment  of  principal  and  interest. 
Three  days  afterwards  the  mortgagor  paid  the 
six  months'  interest,  which  was  receivea  by  the 
mortgagee : — ^Held,  that  the  mortgagee  had  not 
thereby,  nor  by  a  subsequent  unaccepted  offer  to 
receive  an  instalment,  waived  his  nght  to  call 
in  the  principal.  Keene  v.  BUcae,  47  L.  J.,  Ch. 
644  ;  8  Ch.  D.  201 ;  38  L.  T.  286 ;  26  W.  B.  552. 

Proviso  in  a  mortgage  that,  if  the  interest 
should  be  punctually  paid,  the  principal  should 
not  be  cidled  in  before  a  certain  date;  the 
mortgagee  might  enter  notwithstanding  any 
subsequent  acceptance  of  interest.  The  first 
half-year's  interest  was  not  paid  within  the  time 
limited.  During  that  time  the  mortgagee  was 
out  of  the  country.  The  interest  was  forwarded 
upon  the  mortgagee's  sending  instructions  as  to 
the  mode  of  remittance.  The  next  half-year's 
interest  was  liquidated  in  advance,  by  a  bill  of 
exchange  accepted  by  the  mortgagor  for  the 
mortgagee's  convenience  ;  and  the  mutual  rela- 
tions of  the  parties  were  treated  as  subsisting 
unchanged : — Held,  that  there  had  been  no 
default  in  the  payment  of  the  interest ;  and 
that,  if  any  default  had  been  made,  the  subse- 
quent conduct  of  the  mortgagee  would  have 
amounted  to  a  waiver  of  it.  Taaffe,  In  re,  14 
Ir.  Ch.  B.  347. 

Praetiee— Iiganetion  till  Period  Izpired.] — 

Written  agreements  relating  to  the  working  of 
some  quarries  contained  the  following  provisions : 
That  the  defendants  should  allow  and  pay  to 
the  plaintiffs  for  two  years,  from  the  7th  of 
December,  1870,  400Z.  for  each  year,  by  equal 
quarterly  sums  of  1002. ;  that  the  sums  of  money 
which  should  be  paid  to  the  plaintifEs  under  that 


clause  should  be  added  to  a  debt  of  7,035/.  then 
due  from  the  plaintiffs,  and  that  the  whole 
amount  of  such  debt  should  bear  interest  from 
time  to  time  at  the  rate  of  5Z.  per  cent,  per 
annum  ;  that  the  sum,  meaning  the  7,035/.  and 
all  additions  thereto,  whether  by  means  of  the 
two  sums  of  400/.  above  mentioned,  and  all 
interest  upon  the  said  debt,  should  be  a  first 
charge  upon  the  purchase-money  which  should 
become  payable  to  plaintiffs  under  the  sixth 
clause  of  the  last  agreement.  The  defcoidants 
had  advanced  7,035/.  and  other  moneys  to  the 
plaintiffs  on  their  personal  account  and  also  on 
the  security  of  the  working  of  the  quarries  which 
were  managed  by  the  plaintiffs.  Tb&  defendanta 
considered  the  workings  were  not  successful; 
and  in  June,  1872,  they  sued  the  plaintiffs  at  law 
for  their  debt  The  plaintiffs  then  filed  a  bill 
for  the  specific  performance  of  the  agreements, 
an  account,  ana  an  injunction  to  restrain  the 
action : — ^Injunction  granted  until  the  expiration 
of  the  two  years.  Cwieii  v.  Fenning,  41  L.  J., 
Ch.  791. 

3.  Welsh  Mobtgaoes. 

Creation.]— A.,  being  entitled  in  fee  to  a 
freehold  estate  in  remainder  expectant  on  the 
decease  of  B. ,  demised  his  interest  to  C.  for  a 
term  of  500  years,  subject  to  a  proviso  for 
redemption,  on  payment  of  the  sum  of  1,000/. 
and  interest,  without  any  time  being  fixed  by 
the  proviso  for  payment  of  the  mon^.  The 
deed  contained  a  covenant  by  A.  for  payment  of 
the  money  on  demand,  and  tdso  a  covenant  that 
it  should  be  lawful  for  C.  to  enter  into  the  pro- 
perty, and  to  hold  and  enjoy  the  tome  until  the 
payment  of  the  principal  money  and  interest : — 
Held,  that  the  mortgage  was  in  the  nature  of  a 
Welsh  mortgage  ;  and  a  bill  of  foreclosure,  filed 
by  C.  against  a  person  to  whom  A.  had  conveyed 
his  reversionary  interest,  was  dismissed,  but 
without  costs.  Teulan  v.  Curtis,  Younge,  610  ; 
2  L.  J.,  Ex.  Eq.  17. 

Where  mortgage  is  nuide  in  trust  that  mort- 
gagee should  continue  in  possession  till,  by 
perception  of  the  rents  and  profits,  he  should  be 
satisned  the  principal  and  interest,  the  mort- 
gagee is  in  the  nature  of  a  tenant  by  elegit,  and, 
as  soon  as  his  principal  and  interest  are  satisfied, 
his  estate  ceases,  and  the  mortgagor  may  main- 
tain an  ejectment ;  nor,  unless  the  mortgagee 
had  continued  in  possession  twenty  years  after 
the  money  had  been  paid  off,  could  the  statute 
of  limitations  have  run.  Tatsi  y.  Hambly,  2 
Atk.  862. 

The  mortgagor  nuiy  come  into  a  court  of 
equity  for  an  account  of  the  profits  received,  as 
in  an  el^t  the  conusor  has  a  right  to  see  if  the 
conusee  on  the  extended  value  has  received  a 
satisfaction  of  his  whole  debt,  and  to  have  the 
surplus  paid  to  him.    Ih, 

Bedemption.] — In  common  Welsh  mortgages, 
on  tendering  principal  and  interest,  the  person' 
entitled  may  come  into  this  court  for  redemption 
at  any  time.    IK 

The  mortgagor  entitled  to  redeem  on  the 
common  terms,  and  not  obliged  to  bring  eject- 
ment for  possession,  but  shall  have  decree  for  it 
here.    Ih, 

Time  no  bar  to  redemption  in  case  of  a  Welsh 
mortgage,  unless  twenty  years  after  principal 
and  interest  paid  by  perception  of  rents  and 
profits.    Femoieh  v.  Heed,  1  Mer.  114. 

In  a  Welsh  mortgage  there  is  a  perpetual 
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power  of  redemption  in  mortgagor,  and  mort- 
gagee cannot  compel  a  redemption  or  forecloeore. 
Longtiet  t.  Seaufen,  1  Yes.  406. 

7oreelosare  tad  Bale.] — The  biU  stated  a 
mortgage  made  by  the  defendant  in  considera- 
tion of  2192.,  and  that  the  said  mortgage  con- 
tains a  proTiso  for  redemption,  in  fayoar  of  the 
said  defendant,  his  heirs,  executors  and  adminis- 
trators, up)on  his  or  their  at  any  time  paying  off 
the  said  219Z.  with  interest,  as  by  said  indenture 
in  plaintifTs  possession,  and  to  which  they  craye 
leave  to  refer,  when  prodaced  will  appear  ;  and 
prayed  an  accoont  of  the  sum  due,  and  that  the 
defenduit  might  be  foreclosed  of  all  equity  of 
redemption,  and  for  a  sale ;  and  that  the  defen- 
dant might  be  ordered  to  bring  in  the  title 
deeds.  To  this  bill  a  general  demurrer  was 
allowed,  as  it  appeared  by  the  biU  that  this  was 
in  the  nature  of  a  Welsh  mortgage ;  and  no  case 
was  shown  entitling  the  plaintiff^  to  have  a 
sale  independently  of  a  foreclosure ;  and  it  did 
not  appear  that  the  title  deeds  were  sought 
otherwise  than  for  the  purposes  of  the  foreclosure 
and  sale,  to  neither  of  which  were  the  plaintifls 
entitled  by  their  biU.  COrnnell  t.  Cummini, 
2  Ir.  Eq.  R.  251. 

Priority.] — The  true  meaning  of  the  Exchequer 
Loan  Commissioners  Acts  is  that  the  commis- 
sioners have  power  to  sell  property  comprised  in 
their  securities  as  against  tul  persons  oyer  whom 
they  haye  an  absolute  priority,  but  not  as  against 

Erior  incumbrancers,  except  so  far  as  these  may 
aye  conceded  their  priority.  Jortin  v.  8,  E,  Ry,^ 
6  De  G.  M.  &  G.  270 ;  24  L,  J.,  Gh.  343  ;  1  Jur. 
(N.S.)  433  ;  3  Eq.  B.  281  ;  3  W.  B.  190. 

Therefore,  where  prior  mortgagees  of  the 
works  and  toUs  of  a  harbour  agreed  that,  on  the 
commissioners  making  an  advance,  the  tolls 
should  be  applied,  first,  in  paying  Interest  on 
the  commissioners*  advances ;  secondly,  in  pay- 
ing interest  on  the  prior  mortgages  ;  and,  thiraly, 
in  reduction  of  the  principal  of  the  commis- 
sioners* advances  till  it  was  paid  off ;  and,  the 
tolls  being  insufficient  to  keep  down  the  interest 
on  the  commissioners*  advances,  they  sold  the 
subject  of  their  security  to  a  railway  company 
with  notice  of  the  agreement : — Held,  that  the 
purchasers  took  subject  to  the  charge  of  the 
prior  mortgages,  in  respect  of  the  interest  on 
their  securities,    lb. 

PntetiM.] — ^The  mortgages  were  in  the  nature 
of  a  Welsh  mortgage,  being  in  a  form  prescribed 
by  the  harbour  ac^  whereby  the  works  and  tolls 
were  demised  until  the  mortgages  were  paid  off : 
— ^Held,  that,  whether  the  mortgagees  conld  pro- 
ceed at  law  or  not,  they  were  entitled  to  sue  in 
equity.    Ih. 

4.  Stock  Mortgages. 

Seplmeing    Btoek  — After   IMMharge.]  —  A. 

agreed  to  lend  B.  500Z.  navy  stock ;  he  sold  the 
stock  for  5222.,  which  he  paid  to  B. ;  a  bond  was 
drawn  to  repay  **the  sum  of  622Z.  (being  the 
produce  of  500Z.  navy  6  per  cents.,  or  such  other 
sum  as  would  replace  the  stock)  with  lawful 
interest.*'  B.  on  oischarging  the  bond  refused  to 
replace  the  stock ;  A.  received  the  money,  and 
gave  up  the  bond : — Held,  that,  after  having 
received  the  money,  he  could  not  come  to  equity 
for  relief.    BamlCam  v.  Mun%  Tam.  86. 


After  Depredation.]— Transfer  of  stock, 

by  way  of  loan,  upon  bond,  with  condition  to 
replace  the  stock  six  months  after  the  date,  and 
in  the  meantime  to  pay  interest  at  6  per  cent. ; 
the  stock  not  being  replaced,  and  being  depre- 
ciated, the  obligee  is  entitled  to  the  value  of  the 
stock  at  the  time  of  the  transfer,. with  interest  at 
5  per  cent,  to  the  date  of  the  report,  credit  being 
given  for  some  payments  on  account  of  the 
principaL    Forrest  v.  Mweij  4  Ves.  492. 

A  stock  mortgage  was  made  for  a  term  of  years, 
for  securing  the  retransfer  of  stock  at  the  end  of 
the  term,  and  payment  in  the  meantime  of 
interest  calculated  on  ihe  proceeds  of  the  stock . 
sold  to  raise  the  loan.  The  mortgage  having 
been  aUowed  to  run  after  the  end  of  the  term, 
and  the  stock  having  fallen  in  price : — Held,  that 
the  mortgagee  was  not  entitled  to  the  market 
value  of  the  stock  at  the  end  of  the  term,  but 
that  the  mortgagor  could  redeem  on  replacing 
the  specific  amount  of  stock  origmally  sokL 
JBlyth  V.  Ckrventer,  35  L.  J.,  Ch.  823  ;  L.  B.  2 
Eq.  501 ;  12  Jur.  (N.S.)  898  ;  15  L.  T.  154  ;  15 
W.  B.  3. 

XMnetUm  of  IntereetJ — A   borrower, 

who  is  bound  to  replace  a  certain  amount  of 
stock,  and  in  the  meantime  to  pay  the  lender  the 
dividends,  continues  during  many  years  to  pav 
5  per  cent,  interest  on  the  sum  wmch  the  stock 
had  produced.  He  is  entitled,  when  caUed  upon 
to  replace  the  stock,  to  deduct  from  it  the  excess 
of  the  interest  thus  paid  beyond  the  amount  of  the 
dividends.    Tyler  v.  Mdman,  6  L.  J.  (OJI.)  Ch.  34. 

5.  Ghasges. 

In  General,  j — S.  and  N.,  having  money  of  B.  in 
their  hands,  wrote  a  letter  to  her,  agreeing  to  give 
her  a  charge  for  the  amount  on  a  mortage  for 
6001.  due  from  M.  on  a  mortgage  of  his  sluwe  in 
an  estate  in  Kent.  S.  and  N.  had  formerly  had 
a  mortgage  for  6001.  on  M.*s  share  of  the  estate, 
but  before  the  date  of  the  letter  the  estate  had 
been  sold,  and  the  purchase-money  invested  in 
consols,  in  the  names  of  trustees,  of  whom  S. 
himself  was  one,  in  trust  to  indemnify  the  pur- 
chaser against  certain  claims,  and  subject  thereto, 
as  to  M.*s  share,  upon  trust  for  securing  the  debt 
to  8.  and  N.  8.  and  N.  became  bankrupt : — 
Held,  that  the  letter  created  a  valid  charge  on  8. 
and  N.*s  interest  in  the  consols.  Bogerti  He 
varU,  Seilby,  In  re,  8  De  G.  M.  &  G.  271  ;  25 
li.  J.,  Bk.  41  ;  2  Jur.  (N.S.)  480. 

Held,  also,  that,  as  8.  was  one  of  the  trustees  of 
the  stock,  there  was  notice  sufficient  to  prevent 
the  charge  from  beini^  defeated  on  the  ground  of 
reputed  ownership.    lb. 

In  1875  L.  advanced  800Z.  to  C,  his  solicitor, 
to  be  invested  by  the  latter.  On  the  12th  Feb- 
ruary, 1876,  L.  asked  C.  for  some  evidence  of  the 
investment,  and  C.  wrote  and  gave  him  a  memo- 
randum stating  that  the  800^.  was  in  G.*s  hands 
at  interest  at  5Z.  percent,  " being  part  of  a  large 
sum  advanced  to  P.  on  security  of  freehold  houses 
at  K.**  C.  afterwards  died  insolvent,  and  it  then 
appeared  that  there  was  no  mortgage  by  P.,  but 
that  in  1873  P.  and  Y.  had  entered  into  a  partner- 
ship arrangement  for  the  purchase  of  houses  at 
K. ;  C.  by  himself  or  his  clients  providing  the 
purchase-money;  P.  executing  the  mortgages 
necessary  to  raise  the  money;  P.  paying  back 
half  the  money  provided  by  C.  persouiUly  by  the 
1st  November,  1876,  and  paying  interest  at  5/ 
per  cent,  in  the  meantime;  and  either  party 
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having  the  right  to  demand  a  sale  alter  that 
date.  A  earn  of  nearly  7,0OOZ.  was  due  to  C.  on 
the  Ist  January,  1876  :— Held,  that  L.  was 
entitled  to  a  charge  on  C.*8  share  of  the  proceeds 
of  the  sale  of  the  houses  to  the  extent  of  the 
8002.  and  interest.  Crowdy,  In  re,  JBwrget  t. 
Crotody,  46  L.  T.  71. 

Creation  of;  fhrongh  SzisteBee  of  Condition.] 

— A  mortgagor  having  an  equity  of  redemption, 
or  an  ultimate  interest  in  a  fund  by  the  perform- 
ance of  some  condition  without  which  he  cannot 
get  at  it,  does  not  by  that  condition  create  a 
charge  in  his  own  favour  as  against  his  mort- 
gagee. Saunders  v.  Dunman,  47  L.  J.,  Ch.  838  ; 
7  Ch.  D.  825  ;  S8  L.  T.  416  ;  26  W.  E.  397. 

Equitable.}— An  equitable  charge  upon  land 
may  be  created  by  an  instrument  in  writing 
which  shews  the  intention  of  the  parties  that  a 
security  should  be  created,  although  it  contains 
no  general  words  of  charge.  Cradock  v.  Scottish 
Provident  InttUiaion,6Slj.  J.,  Ch.  15.  Affirmed, 
70  L.  T.  718— C.  A. 

A  father,  upon  the  marriage  of  his  daughter, 
executed  a  d^d  whereby  he  covenanted  to  pay 
his  daughter  an  annuity,  and,  for  the  purpose  of 
securing  the  annuity,  appointed  a  receiver  of  the 
rents  and  profits  of  lands  in  which  he  had  an 
estate  for  life,  with  a  direction  to  apply  the 
moneys  received  as  specified  in  the  deed.  The 
deed  contained  provisions  that  the  appointment 
should  not  be  revoked  by  the  appointor,  and  for 
the  appointment  of  subsequent  receivers  if 
necessary : — Held,  that  the  deed  created  a  charge 
upon  the  father's  life  estate  in  the  lands.    lb. 

L.,  on  the  14th  June,  1858,  in  consideration  of 
the  forbearance  of  the  plaintiff  in  not  requiring 
immediate  repayment  of  the  moneys  he  had 
advanced  to  or  for  him,  sigrned  an  agreement 
undertB^ng  to  Execute  to  the  plaintiff  a  charge 
on  the  interests  to  which,  by  right  of  marriage 
with  Mrs.  L.,  he  was  or  claimed  to  be  entitled  in 
the  property  settled  on,  or  in  or  to  which  she 
might  be  interested  or  entitled  in  respect  of,  her 
former  marriage,  or  the  income  arising  there- 
from, as  a  security  to  the  plaintiff  for  the  repay- 
ment of  the  moneys  he  had  advanced  to  him ; 
and  L.  pledged  himself  not  to  incumber  his 
interests  in  such  property  or  income  by  way  of 
settlement  or  otherwise.  Notice  of  the  agree- 
ment was  on  the  following  day  sent  by  the 
plaintiff  to  A.,  one  of  the  trustees.  L.,  on  the 
18th  June,  1858,  with  the  knowledge,  but  without 
the  consent  of  the  plaintiff,  executed  a  poet- 
nuptial  settlement,  by  which  he  conveyed  aU  his 
interest,  in  right  of  his  wife,  in  the  property 
settled  on  her,  on  her  first  marriage,  to  trustees, 
for  her  for  life,  then  for  himself  for  life,  and  after 
the  decease  of  the  survivor,  for  the  children  of 
the  marriage.  On  the  18th  July,  1858,  L.  exe- 
cuted a  deed  whereby  he  charged  all  the  divi- 
dends, interest  and  annual  proceeds  of  the  funds 
which  were  settled  at  the  time  of  his  wife's  first 
marriage,  and  also  his  share  in  the  funds  them- 
selves, with  the  payment  of  800Z.  and  interest 
from  the  14th  June,  1858,  to  the  plaintiff.  L. 
also  assigned  the  same  property  to  the  plaintiff 
by  way  of  mortgage,  with  a  proviso  for  redemp- 
tion on  repayment  of  the  sum  and  interest  by 
him : — Held,  that  a  valid  equitable  charge  was 
created  by  the  a^re3ment  of  the  14th  Jane,  1858, 
in  favour  of  the  plaintiff,  as  a  creditor  of  L., 
upon  the  dividends  to  which  the  wife  was  entitled 
under  her  first  marriage  settlement ;  that  the 


deed  of  mortgage  of  the  13th  July,  1858,  bound 
the  estate  of  L.  only ;  that,  inasmuch  as,  by  the 
post-nuptial  settlement  of  the  18th  June,  1858, 
the  whole  of  the  dividends  had  been,  subject  to 
the  charge,  settled  to  the  separate  use  of  the 
wife,  and  vested  in  trustees  for  her  benefit,  it 
was  improper  to  reserve  an  equity  of  redemption 
to  L.,  yet  the  deed  operated  as  a  recognition  of 
the  debt  due  to  the  plamtiff,  and,  coupled  with 
the  agreement  of  the  14th  June,  gave  the  plaintiff 
a  right  to  an  account  and  payment  of  what 
shoim  be  found  due,  and,  in  default  of  payment, 
a  right  of  foreclosure  against  L.  and  his  assignee 
in  insolvency.  Carew  v.  Arundell,  8  Jur.  (N.s.) 
71 ;  5  L.  T.  498. 

An  agreement  that  a  certain  judgment  debt 
and  interest  thereon  should  be  paid  to  the  plain- 
tiff out  of  any  moneys  which  might  be  recovered 
by  the  defendant  in  respect  of  certain  claims 
which  he  had  against  third  parties: — Held,  to 
create  a  valid  equitable  charge  upon  these 
moneys  when  recovered.  Rioeard  v.  Prichard^ 
1  K.  &  J.  277  ;  1  Jur.  (N.S.)  760. 

The  defendant  having  recovered  the  moneys 
so  due  to  him  in  an  action,  and  the  same  having 
been  paid  into  the  court  of  common  pleas,  the 
court  of  chancery,  in  a  suit  by  the  judgment 
creditor  to  establish  his  equitable  charge  on  the 
fund,  granted  an  injunction  to  restrain  the  defen- 
dant from  receiving  it  until  he  should  have  paid 
the  judgment  debt  and  interest,  and  the  costs  of 
the  suit.    Ih. 

Effect  given  to  an  equitable  charge  for  valuable 
consideration  upon  expectant  legacies.  Bennett 
V.  Cooper,  9  Beav.  252 ;  15  L.  J.,  Oh.  315 ;  10 
Jur.  507. 

A.,  the  owner  of  Blackacre,  and  B.,  the  owner 
of  Whiteacre,  mutually  covenanted  to  bear  the 
expense  of  keeping  in  repair  a  private  road,  of 
which  they  had  joint  use,  in  proportion  to  the 
acreage  of  their  respective  properties,  and  the 
deed  contained  a  proviso  that,  in  addition  to  the 
covenants  thereinbefore  contained,  it  was  con- 
tended that,  by  virtue  of  the  deed,  the  expense 
of  the  repair  of  the  road  should  be  considered  as 
a  charge  in  equity,  and,  as  far  as  circumstances 
would  admit,  at  law  also,  upon  the  owners  for 
the  time  being  of  Blackacre  and  Whiteacre,  in 
the  above  proportions : — HdLd,  that  the  proviso 
did  not  create  a  charge  on  the  lands,  and  conse- 
quently that,  upon  the  registration  of  Blackacre 
with  an  indefeasible  title  under  the  25  &  26  Vict. 
c.  53,  B.  was  not  entitled  to  have  a  notice  of  the 
proviso  entered  on  the  record  of  title,  ytaeon^ 
IkB  parte^  Drew,  In  re,  35  Beav.  448  ;  35  L.  J., 
Oh.  845  ;  L.  B.  2  £q.  206 ;  12  Jur.  (N.B.)  425  ; 
14  L.  T.  278. 


By  Deposit.] — A.  writes  word  to  B.,  that 


he  has  "  inclosed  the  particulars  of  certain  title 
deeds  of  property,  which  he  has  deposited  with 
B.  for  the  security  of  a  debt,"  and  in  the  schedule 
inclosed,  among  other  entries,  is  the  following : 
*^  9,000^.,  buildings,  houses,  &c.,  at  Titherington." 
A.  sends  B.  a  box  containing  the  deeds  and  other 
securities,  which  B.  does  not  examine  until  after 
A.'s  bankruptcy,  when  he  finds  that  the  only 
deed  relating  to  the  Titherington  estate  is  an  old 
paid-off  mortgage : — Held,  nevertheless,  that  the 
letter  and  the  M^hedule,  taken  together,  created 
an  equitable  charge  on  the  Titherington  estate. 
ArJtwright,  Eso  parte,  Daintry,  In  re,  3  Mont. 
D.  &  D.  129. 

Where  a  mortgagor  deposits  the  title  deeds  of 
his  estate  with  his  solicitor,  by  way  of  equitable 
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6ecnrity  to  a  mortgagee,  until  the  completion  of 
a  legal  mortgage,  the  solicitor  is  thereby  oonsti- 
tutS  trustee  for  the  mortgagee,  and  an  equitable 
charge  upon  the  estate  will  be  created  by  such 
deposit.  Lloyd  t.  Attuxtod,  3  De  G.  &  J.  614  ; 
29  L.  J.,  Ch.  97  ;  6  Jur.  rN.B.)  1322. 

The  owner  in  fee  of  a  farm  deposited  deeds  of 
conveyance  of  the  farm  dated  1774,  by  way  of 
security  for  money  due,  writing  at  the  same  time 
a  letter  which  stated  that  the  deeds  were  the 
title  deeds  of  the  farm,  and  were  to  be  a  security. 
He  afterwards  deposited  the  subsequent  title 
deeds  of  the  farm,  the  earliest  being  dated  1787, 
with  his  bankers,  by  way  of  security  for  money 
due  to  them ;  the  title  was  inyestigated  by  the 
bankers,  and  they  had  no  notice  of  the  prior 
charge : — ^Held,  that  the  letter  created  an  equit- 
able charge  on  the  farm,  and  that,  under  the 
circumstances,  credit  must  be  taken  to  have  been 
given  by  the  owner  of  the  prior  charge  to  the 
statement  made  by  the  mortgagor,  that  the 
deposited  deeds  were  the  whole  of  the  title  deeds ; 
and  that  the  owner  of  the  prior  charge  had  there- 
fore not  been  guilty  of  negligence  so  as  to 
deprive  herself  of  her  priority.  Dixon  v.  MuokleS' 
ton,  42  L.  J.,  Ch.  210  ;  L.  R.  8  Ch,  166  ;  27  L.  T. 
804  ;  21  W.  R.  178. 

Sxteat  of.] — A  reservoir  of  water  made,  and  a 
house  built,  after  an  agreement  to  charge  certain 
unfinished  houses,  and  all  other  the  messuages, 
lands,  hereditaments,  and  fee  farm  or  ground 
rents  adjoining  the  said  unfinished  messuages, 
were  held  to  he  subject  to  the  charge.  Ikmier 
V.  Diekenson,  3  CI.  &  F.  593.  8.  C,  nom.  Foumier 
V.  Paine,  9  Bligh  (N.S.)  282. 

Saetiileation.]— B.,  having  verbally  agreed  to 
give  his  bankers  an  equitable  charge  on  three 
leasehold  houses,  which  he  pointed  out  to  their 
manager,  signed  a  document  which  was  intended 
to  create  a  charge  on  such  houses,  but  by  a 
mistake  in  the  parcels  three  houses  were  charged, 
being  described  as  comprised  in  a  certain  lease, 
which  in  fact  comprised  only  one  house,  and 
which  had  been  sold  by  A.  prior  to  the  date  of 
the  document.  On  his  bankniptcy : — Held,  that 
the  bank  was  entitled  to  have  the  document 
rectified  by  the  insertion  of  the  property  intended 
to  be  comprised  in  it.  National  Provincial  Bank 
of  England^  Ex  parte.  Boulter,  In  re,  46  L.  J., 
Bk.  11  ;  4  Ch.  D.  241 ;  35  L.  T.  673 ;  26  W.  R. 
100. 

6.  Liens. 
a.  Creation  and  Xxtent. 

In   GeneraL]  —  Agreement   for  a  mortgage  | 
creates  specific  lien  against  creditors.    Burn  v. 
Bum,  4  Ves.  682. 

A  testator  was  in  the  habit  of  selling  land  to 
builders,  and  of  advancing  them  money  for  the 
purpose  of  building  on  it ;  and,  on  the  statement 
of  an  account  between  the  parties  for  the  balance 
of  unpaid  purchase-money  and  money  lent,  the 
builders,  by  a  memorandum  in  writing,  acknow- 
ledged that  the  balance  agreed  upon  was  a  charge 
upon  the  land.  The  testator,  by  his  will,  autho- 
rised his  executors  to  make  such  agreement  with 
the  purchasers  of  any  part  of  his  real  estate,  and 
to  advance  money  to  them  for  building  in  the 
manner  he  had  been  accustomed  to  do.  The 
executors  accordingly  sell  a  portion  of  land  for 
this  purpose,  leaving  the  purchase-money  to 
remain  a  charge  upon  the  land ;  and  they  also 


make  advances  to  the  purchaser  to  enable  him 
to  build  thereon,  but  without  taking  any  memo- 
randum in  writing,  declaring  that  the  advances 
were  to  be  a  chu'ge  upon  the  land.  The  pur- 
chaser becomes  bimkrupt : — Held,  that  the  exe- 
cutors had  a  lien  on  the  land  so  sold  for  the 
advances  made  by  them  since  the  death  of  the 
testator.  Linden,  Ex  parte,  Baker,  In  re,  I 
Mont.  D.  &  D.  428 ;  10  L.  J.,  Bk.  22 ;  6  Jur. 
67. 

Plaintiff,  by  his  bill,  stated  that  J.  G.  and 
others,  next  of  kin  of  R.,  agreed  that  he  should 
have  300Z.  for  his  trouble  and  services  in  collect- 
ing evidence,  &c,  to  establish  their  claim,  which 
was  disputed,  and  that  they,  and  particularly 
J.  G.,  promised  he  should  hiive  a  lien  for  that 
sum  on  the  assets ;  that,  in  consequence  of  his 
exertions,  the  parties  were  declared  next  of  kin  ; 
and  that  J.  G.,  and  another  of  them,  since 
deceased,  took  out  administration.  The  bill 
prayed  that  the  plaintiff  might  be  decreed  to 
nave  a  lien  on  the  assets : — Held,  on  demurrer, 
that  the  claim,  so  far  as  it  was  a  personal  claim, 
Mras  a  demand  for  work  and  labour,  and  was 
recoverable,  if  at  all,  at  law ;  that  the  promise 
by  J.  G.  to  give  a  lien  on  the  assets  before 
administration  could  not  be  enforced  against  the 
assets  when  J.  G.  and  another  afterwards  adminis- 
tered ;  and,  even  if  she  alone  had  administered, 
such  previous  promise  was  by  a  stranger,  anil 
could  be  of  no  avaiL  Quaere,  would  such  promise 
be  binding,  even  after  administration.  Ademurrer 
for  want  of  equity  will  lie  to  a  cross  bill.  Kiruxin 
V.  Gorman,  9  Ir.  £q.  B.  164. 

The  rebuilding  of  a  dissenting  chapel  was 
entrusted  to  three  of  the  trustees  in  whom  the 
estate  was  vested.  There  being  a  deficiency  of 
money,  they  borrowed,  on  a  deposit  of  the  title 
deeds  of  the  chapel,  6002.,  which  they  personally 
engaged  to  pay.  Interest  was,  for  a  long  time, 
paid  out  of  the  chapel  funds,  but  ultimately  the 
representatives  of  the  trustees  were  compelled  to 
pay  the  money.  Tbe  legal  estate  was  vested  in 
new  trustees : — Held,  that  the  representatives  of 
the  person  who  had  paid  the  500^.  had  a  lien  on 
the  deeds,  but  they  were  not  entitled  to  a  decree 
for  foreclosure  or  sale,  as  by  granting  such  relief 
the  trust  would  be  altogether  destroyed.  Darke 
V.  Williamton,  26  Beav.  622. 

A  solicitor,  having  in  his  possession  the  title 
deeds  of  an  estate  mortgaged  to  his  dicnt, 
deposited  the  deeds  with  his  banker  as  security 
for  an  advance,  which  he  applied  in  the  purchase 
of  an  estate  on  his  own  behalf.  When  the  mort- 
gage was  paid  off,  he  applied  that  money  in 
repaying  the  loan  from  his  banker,  and  informed 
his  client  that  he  had  reinvested  the  mortgage 
money  upon  other  good  security.  His  c&ent 
thereupon  executed  a  reassignment  of  the  mort- 
gage ;  but  in  fact  the  solicitor  never  reinvested 
the  money,  although  he  continued  to  pay  interest 
upon  it  until  his  death  : — Held,  that  the  client 
was  entitled  to  a  lien  upon  the  estate  so  pur- 
chased by  the  solicitor.  Hopper  v.  Convere, 
L.  R.  2  Eq.  549  ;  12  Jur.  (N.8.)  328  ;  14  Yf,  R. 
628. 

Where  a  bankrupt  held  a  bond  from  a  debtor, 
with  a  warrant  of  attorney  to  secure  the  same 
debt,  and  he  deposited  the  bond  only : — Held, 
that  a  lien  was  thereby  created  on  the  debt,  but 
that  a  policy  of  assurance  referred  to  in  the 
memorandum  of  deposit  as  being  deposited  also, 
but  in  fact  retained  by  the  bankrupt,  was  not 
charged.  Hallifax,  Ex  'parte,  Bidge,  In  re^  2 
Mont.  D.  k  D.  544. 
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Of  Mortgagor— Mortgage  of  Bonewable  Leaie- 
liold — Pnrehase  of  Borenion  by  Mortgagor — 
Mortgage  of  Bevenion.] — ^An  ecclesiastical  lease 
of  a  house  for  a  term  of  years,  which  was  renew- 
able by  custom,  though  it  contained  no  covenant 
by  the  lessors  for  renewal,  was  mortgaged,  and 
the  equity  of  redemption  was  afterwards  assigned 
for  value.  The  ecclesiastical  commissioners,  in 
whom  the  reversion  had  become  vested,  would 
not  renew  the  lease,  but  before  its  expiration 
they  agreed  to  sell  the  reversion  to  the  assignee 
of  the  equity  of  redemption.  The  conveyance 
was  not  executed  till  after  the  expiration  of  the 
lease.  While  the  negotiation  for  the  purchase 
of  the  reversion  was  in  progress  the  assignee 
boirawed  300^,  giving  the  lender  a  memorandum 
in  writing,  whidi  stated  that  the  money  was  to 
be  secured  by  a  mortgage  from  him  of  the  house 
"so  soon  as  he  had  completed  the  enfranchise- 
ment of  the  property  from  the  commissioners.'* 
The  lender  had  no  notice  of  the  mortgage  of  the 
lease : — ^Held,  that  the  mortgagor  could  only  hold 
the  fee  simple  of  the  property  subject  to  the 
mortgage  of  the  lease,  and  that  he  (and  conse- 
quently the  lender  of  the  3002.)  was  not  entitled 
to  any  prior  lien  on  the  property  for  the  purchase- 
money  of  the  reversion,  notwithstanding  the  fact 
that  the  mortgagor  was  under  no  obligation  to 
the  mortgagees  of  the  lease  to  obtain  a  renewal 
of  it,  or  to  purchase  the  reversion.  Leigh  v. 
Burnett,  54  L.  J..  Ch.  757 ;  29  Ch.  D.  231 ;  62 
L.  T.  468  ;  33  W.  K.  578. 

Of  Mortgagee.]— A  railway  company,  requir- 
ing possession  of  land  which  was  subject  to  an 
equitable  mortgage  by  deposit,  proceeded  to  pay 
iuto  court  the  amount  of  the  valuation,  and  to 
enter  into  the  usual  bonds  with  the  landowner 
and  the  equitable  mortgagees.  They  afterwards 
assessed  the  purchase-money  and  compensation 
before  a  jury,  as  between  themselves  and  the 
landowner,  without  giving  notice  to  the  mort- 
gagees, who,  however,  were  aware  of,  though 
they  took  no  part  in,  the  inquiry.  The  amount 
fixed  by  the  jury  was  not  enough  to  pay  the 
mortgagees  their  debt,  and  was,  moreover,  less 
than  the  sum  paid  into  court  by  the  company. 
The  mortgagees  then  filed  a  bill  against  the  com- 
pany and  the  landowner  : — Held,  that  the  sum 
in  court,  being  deposited  imder  the  act  as  a 
security  for  what  the  jury  should  find,  was  not 
available  for  any  other  purpose,  and  consequently 
that  the  plaintiffs  had  no  lien  upon  it ;  but  that, 
as  equitable  mortgagees,  they  were  entitled  to  a 
lien  on  the  property  comprised  in  the  memo- 
randum of  <&posit,  and,  in  default  of  payment, 
to  an  assignment  to  them  by  the  company  of  such 
property.  Martin  v.  X.,  C.  f  2>.  By.,  35  L.  J., 
Ch.  795 ;  L.  E.  1  Ch.  501 ;  12  Jur.  (N.a)  776  ;  14 
L.  T.  814  ;  14  W.  R.  880. 

Held,  moreover,  that  the  company  was  not, 
under  the  circumstances,  entitled  to  proceed 
under  the  Lands  Clauses  Act,  s.  124,  which  pro- 
vides for  the  purchase  of  interests  omitted  to  be 
purchased  by  mistake  or  inadvertence.    lb. 

Among  the  effects  of  a  testatrix  were  found 
title  de^  belonging  to  a  trader,  and  a  letter 
written  by  the  testatrix  to  her  agent,  directing 
him  to  advance  a  certain  earn  to  the  trader,  and 
stating  that  the  advances  were  made  on  the 
security  of  certain  title  deeds  and  documents 
therein  described ;  and  at  the  foot  of  this  letter 
the  trader  signed  a  receipt  for  the  advances.  The 
title  deeds  found  among  the  testatrix's  effects  did 
not  answer  the  description  in  the  letter ;  but  it 


did  not  appear  whether  any  others  were  deposited 
with  her  on  the  occasion  of  the  loan.  The  trader 
became  bankrupt,  and  the  usual  petition  of  an 
equitable  mortgagee  was  presented  by  the  testa- 
trix's personal  representative  : — ^Held,  that  there 
was  a  good  lien  on  the  property  comprised  in  the 
title  deeds  found  in  the  testatrix's  possession  for 
the  amount  of  the  advances,  but  that  there  was 
no  sufficient  memorandum  to  entitle  the  petitioner 
to  costs.    PoioeU,  Ex  parte,  6  Jur.  490. 

Xquitable.] — ^A^  a  director,  received  from  the 
company  a  cheque,  paid  in  one  of  his  own  for  a 
like  amount,  and  received  in  exchange  a  deposit 
note  for  the  same  amount.  This  transaction  was 
never  confirmed  by  a  general  meeting : — Held, 
that  his  mortgagee  was  entitled  to  an  equitable 
lien  on  the  sum  secured  by  the  deposit-note. 
Woodhame  v.  Anglo-Auttralian,  J^o,  Aeturanee 
Society,  8  Jur.  (N.8.)  148 ;  5  L.  T.  629  ;  10  W.  R. 
290. 

In  1884,  M.,  in  consequence  of  H.  advancing 
60,000Z.,  agreed  to  cede  one-third  of  the  profits 
to  be  derived  from  a  contract  that  he  had  for 
the  oonstouction  of  a  railway  in  Spain ;  and  to 
assist  in  raising  SO,OOOZ.  by  giving  such  bills  of 
acceptance  or  otherwise  as  might  be  required. 
The  agreement  contemplated  that  H.  should 
advance  30,0002.  in  cash,  and  the  rest  in  bills, 
but  he  failed  to  perform  the  whole  of  his  part  of 
the  contract ;  but  H.  had  advanced  some  money 
in  furtherance  of  the  object  which  M.  had  in 
view  when  he  entered  into  the  agreement,  and 
those  advances  were  the  means  of  preserving  M. 
the  benefit  of  his  railway  contract.  In  1856  H. 
assigned  to  the  plaintiff  his  share  and  interest 
under  the  agreement,  in  trust  to  secure  the  pay- 
ment of  debts,  and  of  the  residue,  if  any,  to 
himself.  On  a  bill  by  the  plaintUf : — Held,  that 
H.  Mras  not  entitled  to  an  equitable  lien  on  the 
profits  of  the  contract  for  the  sums  advanced  by 
him.  Tkoynam  v.  Hudeon,  31  L.  J.,  Ch.  577 ; 
8  Jur.  (N.S.)I685 ;  10  W.  R.  653— L.' JJ. 

Xvidenoe.] — What  possession,  and  what 

agreement  as  to  the  possession,  of  title-deeds, 
shall  constitute  an  equitable  lien,  qusere.  Bobarte 
V.  Jefferyt,  8  L.  J.,  Ch.  136. 

An  equitable  Uen  on  title  deeds,  relating  to  an 
estate  in  China,  was  created  by  verbal  repre- 
sentations leading  the  party  in  possession  of 
such  title  deeds  to  consider  that  he  held  them, 
not  only  as  security  for  a  portion  of  the  pur- 
chase-money of  the  estate  still  unpaid,  but  also 
for  Uie  general  balance  of  accounts  which  were 
then  due  or  might  become  due  to  him  from  a 
laree  mercantile  firm  in  London: — Held,  that 
su<3i  representations  being  acted  upon  were 
equivalent  to  a  written  contract.  tfTateon  v. 
Chapman,  18  L.  T.  705. 

By  I^epoiit.] — ^An  equitable  mortgagee 

by  deposit  entered  into  an  arrangement  to  secure 
an  annuity  by  vesting  his  interest  under  the 
mortgage  in  himself  and  the  annuitant  in  trust 
to  secure  the  growing  payments.  He  then  raised 
money  on  the  deposit  of  the  deeds,  and  became 
bankrupt : — Held,  that  the  last  deposit  created  a 
good  lien  to  the  extent  of  his  interest  in  the 
premises.  Smith,  Eao  parte,  2  Mont.  D.  &  D. 
587  ;  6  Jur.  610. 

A  person  who  advances  money  bonft  fide  on 
the  deposit  of  title  deeds,  made  by  one  who  has 
no  right  to  them  or  the  estate  to  which  they 
relate,  will  be  protected  in  equity  as  a  purchaser 
for  valuable  consideration  without  notice,  and 
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may  retain  the  deeds,  thongh  the  person  making 
the*  deposit  was  not  in  possession  of  the  property, 
if  it  be  an  incorporeal  hereditament.  Joyce  v. 
Be  Moleyns,  8  Ir.  Eq.  B.  215 ;  2  Jo.  &  Lat.  874. 
A.,  by  deed,  mortgaged  freeholds  to  B. '  At  the 
same  time  the  title  deeds  not  only  of  the  freeholds 
but  of  leaseholds  belong^g  to  A.  were  ddivered 
to  B. : — Held,  in  the  ab^ce  of  proof  to  the 
contrary,  that  B.  had  no  lien  on  tbe  leaseholds 
for  the  money  adyanoed.  Wardle  t.  OaMey, 
36  Bear.  27. 

Seeuxity,  Extent  of.] — A  person  can  only  give 
a  lien  on  deeds  as  against  himself,  and  to  the 
extent  of  his  own  interest.  Turner  y.  Letts,  20 
Beav.  185  ;  24  L.  J.,  Ch.  638  ;  1  Jnr.  (K.8.)  1057. 

The  purchaser  of  an  equity  of  redemption  in 
premises  subject  to  a  mortgage  term,  deposits 
the  purchase  deed  as  a  security.  He  afterwards 
pays  off  the  mortgage,  and  takes  a  surrender  of 
the  term,  retaining  the  deed  of  surrender  in  his 
own  possession,  and  becomes  bankrupt : — Held, 
that  the  Uen  created  by  the  deposit  extended  to 
the  whole  estate  freed  from  the  incumbrance. 
Biedee,ExparU,  Baker,  In  re,  1  Mont  D.  A:  D.  333. 

Other  deeds,  deposited  at  the  same  time  and 
forming  part  of  the  same  security,  related  to  an 
undiyided  share  belonging  to  the  bankrupt  in 
other  property.  Between  the  times  of  the 
deposit  and  the  bank^ptcy  the  entirety  of  a 
certain  portion  of  the  property  was  conyeyed 
to  the  bankrupt  in  lieu  of  his  undiyided  share, 
he  paying  lOOZ.  for  equality  of  partition  : — ^Held, 
that  the  lien  affected  the  portion  conyeyed  to 
the  bankrupt,  and  that  the  assignees  had  no 
claim  in  respect  of  the  lOOZ.    lb. 

The  bankrupt  deposited  the  leases  of  two 
houses  with  the  petitioner,  for  securing  600^., 
accompanied  with  an  agreement  in  writing ; 
and  on  the  same  day  he  signed  another  agree- 
ment, engaging  to  pay  Sol.  per  annum,  being  the 
improyed  rental  of  the  premises, "  the  leases  of 
which  are  deposited"  with  the  petitioner,  yiz. 
45/.  being  the  improyed  rental  of  a  house  in  the 
occupation  of  J.  H. ;  20/.  being  the  improyed 
rental  of  the  adjoining  premises  let  to  J.  H.,  as 
tenant  at  will ;  and  20Z.  being  the  improyed 
rental  of  premises  in  the  occapation  of  A.  B. ; 
"  the  said  85Z.  to  be  collected  by  me,  and  paid 
oyer"  to  the  petitioner.  The  lease  of  the 
premises  let  to  J.  H.,  as  tenant  at  will,  had  not 
been,  in  fiict,  deposited  with  the  petitioner  ;  but 
only  the  lease  of  the  other  premises  in  the  occu- 
pation of  J.  H.,  and  the  lease  to  A.  B. : — ^Held, 
neyertheless,  that  the  petitioner  had  a  lien,  as 
equitable  mortgagee,  upon  the  premises  com- 
prised in  all  the  three  leases.  Edwarde,  Ex 
parte,  1  Deac  611. 

M.,  a  solicitor,  haying  in  his  hands  2,0001. 
belonging  to  the  estate  of  J.,  of  which  he  and  A. 
were  trustees,  and  600/.  belonging  to  the  estate 
of  B.,  of  which  A.  and  B.  were  trustees,  and 
being  pressed  by  A.  to  giye  security  for  the  two 
sums,  in  A.'s  presence  placed  a  parcel,  which  he 
represented  to  contain  deeds  of  his  own,  worth 
4,000/.  in  a  box  belonging  to  the  estate  of  J., 
and  a  parcel,  which  he  represented  to  contain 
other  deeds  of  his  own,  sufficient  to  secure  600/., 
in  a  box  belonging  to  the  estate  of  B.,  both 
boxes  being  in  his  custody  as  solicitor  to  the 
respectiye  trusts.  At  the  death  of  M.  it  was 
found  that  both  parceLs  had  been  remoyed  from 
the  boxes ;  and  thereupon  M.*s  widow,  who 
afterwards  took  out  administration  with  the 
will  annexed,  to  his  estate,  deposited  with  A. 


deeds  belonging  to  M.'s  estate  as  a  security  for 
the  3,000r  due  to  the  estate  of  J. :— Held,  first, 
that  the  deposit  of  deeds  by  M.  in  the  box 
belonging  to  the  estate  of  B.  was  a  sufficient 
change  of  possession  to  giye  A.  and  B.  a  lien  on 
the  deeds  deposited ;  and  that,  as  these  deeds  had 
been  taken  away,  and  could  not  be  identified,  A. 
and  B.  were  entitled  to  a  lien  for  the  600/.  on  all 
deeds  belonging  to  M.  at  the  time  of  the  deposit. 
Maiton  y.  Morley,  34  L.  J.,  Ch.  422;  11  Jur. 
(N.S.)  459 ;  12  L.  T.  414  ;  13  W.  B.  669. 

Held,  secondly,  liiat  the  deposit  by  M.*8  widow 
gaye  to  A.  a  lien  for  the  2,000/.  on  the  deeds 
deposited  by  her;  and  that  these  deeds  were 
exempted  from  the  lien  of  A.  and  B.  for  the  600/. 
Ih. 

Held,  thirdly,  that  A.,  by  accepting  the  deposit 
from  the  widow,  abandoned  his  rieht  to  a  general 
lien  for  the  2,000/.  on  all  the  deeds  belonging  to 
M.  at  the  time  of  the  original  deposit,    lb. 

Charge,  Extent  of.]^Where  deeds  are  de- 
posited for  the  purpose  of  obtaining  credit,  the 
person  with  whom  they  are  deposited  has  no  lien 
up)on  them  for  what  is  due  to  him  in  respect 
of  moneys  preyiously  adyanced.  Mauntford  y. 
ScaU,  Turn.  &  B.  274. 

A  debtor  deposited  his  title  deeds  with  his 
creditor  until  such  time  as  his  account  should 
not  reach  100/.,  at  which  time  they  were  to  be 
restored  to  him.  The  debtor  died  indebted  to 
the  creditor  in  274/. :— Held,  that  the  creditor's 
lien  extended  to  the  whole  274/.  AMhton  y. 
BaUm,  2  Coll.  C.  C.  565  ;  10  Jur.  451. 

A.  borrows  4,000/.  from  B.,  and  deposits  title 
deeds  as  a  security  for  that  sum.  He  afterwards 
obtains  further  adyances,  and,  after  an  act  of 
bankruptcy,  signs  an  agreement  subjecting  the 
deposit  to  such  further  adyances.  B.  declared 
to  be  entitled  to  a  lien  of  the  whole  amount. 
Langtton,  Ex  parte,  1  Bose,  26. 

b.  Sow  ZiOst* 

By  Parting  with  Deeds.] — D.  deposited  deeds 
with  A.  as  a  security  for  adyances.  A.  after- 
wards parted  with  the  custody  of  the  deeds  to 
N.,  who  undertook  by  letter,  in  pursuance  of  an 
authority  receiyed  from  D.,  to  return  the  deeds 
to  A.  on  payment  of  certain  debts  due  by  D.  to 
N. : — ^Held,  that  A.,  by  parting  with  the  deeds, 
had  lost  his  lien.  Brieeoll,  In  tv,  Ir.  B.  1  Eq.  285. 

Assignee  in  bankruptcy  haying  purohased  an 
estate  of  the  bankrupt  under  t£e  commission, 
held  a  trustee  of  the  estate  upon  a  resale ;  in  the 
first  instance,  for  an  equitable  mortgagee  by 
possession  of  the  deeds ;  who,  haying  deiiyered 
them  up  on  receiying  the  produce  oi  the  first 
sale,  was  held,  under  the  ciroumstances,  not  to 
haye  lost  his  lien  for  the  deficiency.  Morgan^ 
Ex  parte,  12  Yes.  6  ;  8  B.  B.  272. 

By  Pepoiiting  aa  Beenrity.] — ^A  party  haying 
a  lien  on  deeds  for  money  adyanced  in  exonera- 
tion of  the  property,  held  to  haye  lost  that  lien 
by  depositing  those  deeds  as  a  security  with 
another  party.  Baine,  Ex  parte,  Boden,  In  re, 
1  Mont.  D.  &  D.  492  ;  10  L.  J.,  Bk.  16  ;  5  Jur.  105. 

7.  Of  Colonial  Estates. 
a.  Weat  Indies. 

Validity— Mortgage  of  BUTea.]  — By  the 
laws  of  Antigua  slayes  were  declared  to  be 
inheritance,  and  affixed  to  the  freehold ;  and  by 
59  Geo.  3,  c.  120,  s.  9,  no  deed  or  instrument 
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conveyizig  anj  interest  in  slaves  was  valid  unless 
the  registered  names  and  descriptions  of  the 
slaves  were  set  forth  in  the  instroment,  or  in 
«ome  schedule  thereof.  The  hankrupts  deposited 
with  B.  &  Co.,  as  security  for  a  loan  of  money,  a 
deed  of  conveyance  to  the  bankrupts  of  a  planta- 
tion and  slaves  m  Antigua,  with  a  written  mem- 
orandum accompanying  the  deposit.  The  deed 
contained  a  schedule  of  the  registered  names  and 
descriptions  of  the  slaves,  but  they  were  wholly 
omitted  in  the  memorandum  of  the  deposit : — 
Held,  first,  that  this  was  nevertheless  a  good 
equitable  mortgage  of  the  slaves;  and,  l^ing 
r^  property  in  the  island  of  Antigua,  could  not 
be  consider^  as  within  the  order  and  disposition 
of  the  bankrupts  at  the  time  of  their  banloruptcy. 
Rucker,  Eat  parte  and  In  r»,  3  Deac  &  C.  704 ;  1 
Mont.  iL  Ayr.  481. 

Covenant— Benefit  of-^Coniigiunent.]— Mer- 
chants in  London  agreeing  to  become  sureties 
for  a  West  India  planter,  on  being  secured  by  a 
conveyance  of  his  plantation  in  trust,  with  a 
covenant  that  they  should  be  continued  as 
consignees  till  the  expiration  of  five  years  after 
reimbursement  of  what  they  might  advance  : — 
Held,  entitle  to  the  benefit  of  this  covenant. 
Banbury  v.  Winter,  IJ.  &  W.  255. 

Qusore,  whether  a  covenant  to  continue  a 
mortgagee  as  consignee  after  payment  of  the 
debt  is  valid.    Ih. 

Principle  on  which  mortgagee  of  a  West  Indian 
estate  is  allowed  tostipulatefor  the  consignment. 
Id,  261. 

A  covenant  in  a  mortgage  of  property  in  the 
West  Indies,  on  the  part  of  the  mort^igor,  to 
consign  the  produce  of  the  estate  to  the  mort- 
gagee, to  be  sold  on  commission  for  the  mort- 
gagor, and  to  take  all  such  pluitation  stores  as 
may  be  wanted  for  the  use  of  the  estate  from  the 
mortgagee,  is  not  usurious.  A  mortgagee  is 
entitled  to  the  benefit  of  such  a  covenant,  and 
to  charge  a  commission  on  the  sale  of  the 
produce  consigned  to  him.  On  the  assignment 
by  a  mortgagee,  the  cost  of  supplies  and  con- 
tingencies furnished  to  the  plantation  previous 
to  the  assignment,  but  paid  for  sabsequently  by 
the  assignee,  may  be  added  to  the  mortgage  debt, 
and  charged  against  the  estate.  Sayersv,  Whit- 
jield,  1  Knapp,  133. 

Commission.] — ^A  mortgagee  in  possession  of  a 
West  India  estate  is  not  entitled  to  charge  the 
mortgagor  with  commission  on  the  amount  of 
bills  paid  on  the  value  of  the  consignments,  or 
on  the  costs  and  insurance  of  supplies  shipped 
for  the  use  of  the  estate ;  but  stands  precisely  in 
the  same  situation  as  a  mortgagee  in  possession 
of  an  estate  in  England.  Principles  on  which 
the  expense  of  the  home  management  of  such 
estates  is  to  be  calculated.  Zeith  v.  Irvine, 
1  Myl.  &  K.  277. 

Priority.] — Messrs.  L.,  West  India  planters, 
being  indeoted  in  a  large  sum  to  D.,  mortgaged 
to  him  certain  estates  in  the  island  of  Tobago  as 
security  for  the  debt.  By  the  mortgage  deed 
Messrs.  L.  also  agreed  to  consign  to  D.  fifty 
hogsheads  of  sugar  annually.  These  consign- 
ments were  never  made.  Messrs.  L.  afterwards, 
by  deed,  agreed  to  consign,  for  the  space  of 
five  years,  or  longer  if  the  first  mortgages  should 
continae,  to  C.  (who  had  aho  made  advances), 
two-thiids  of  the  produce  of  the  estates  which 
had  been  before  mortgaged  to  D.  These  con- 
signments were  made  to  C.    An  order  having 


been  made  by  the  court  of  commissioners  for  the 
sale  of  the  estates  on  the  petition  of  the  mort- 
gagee, C.  claimed  a  priority  as  incumbrancer 
over  D.,  on  the  ground  that,  as  consignee,  he  had 
a  general  lien  upon  the  estate  : — Hdd,  that  this 
was  not  a  case  of  lien,  as  C.  was  not  an  ordinary 
consignee,  but  only  a  second  mortgagee,  and  as 
such  not  entitled  to  priority  over  D.  Chdtmbers 
V.  Davidson,  36  L.  J.,  P.  C.  17  ;  L.  B.  1  P.  C. 
296 ;  12  Jur.  (N.a)  967 ;  16  W.  B.  634.  &  C, 
sub.  nom.  ZeitJi^  In  re,  4  Moore,  P.  C.  (KJ9.)  158. 
A.  mortgaged  a  West  India  estate  to  B.,  the 
consignee  thereof,  agreeing  also  to  take  all  his 
suppUes  from  him,  and  that  the  produce  should 
be  applied  first  in  payment  of  the  supplies,  and 
then  in  payment  of  the  mortgage  debt,  for 
which  the  produce  was  to  be  the  only  security  ; 
and  it  was  further  agreed  that  he  should  not  sell 
or  incumber  the  estate  without  the  consent  of  B. 
A.  af  tervrards,  with  such  consent,  sold  the  estate 
to  C,  who  took  upon  himself  the  mortgage  debt 
and  the  covenants  from  A.  to  B.,  and  afterwards 
made  a  mortgage  to  B.,  agreeing  to  pay  the 
money  then  due  to  him,  and  to  perform  the 
covenants,  except  as  to  the  taking  of  supplies, 
which  he  was  to  be  at  liberty  to  procure  else- 
where. C.  had  before  mortgaged  the  estate  to 
A.  as  a  security  for  the  purchase  money,  which 
was  unpaid.  G.  continued  to  take  the  supplies 
of  the  estate  from  B. : — Held,  that  the  money 
due  for  such  supplies,  as  well  as  the  mortgage 
debt  due  to  B.,  had  priority  over  the  mortgage 
to  A.    Brown  v.  Anderson,  2  Moore,  P.  0.  249. 

Beoeiver.] — ^A  receiver,  when  appointed  by 
the  court,  is  entitled  to  receive  rent  then  in 
arrear ;  but  it  was  held  that,  a  receiver  of  a  West 
India  estate,  appointed  at  the  suit  of  a  mortgagee, 
was  not  entitled  to  the  produce  of  crops  severed 
and  shipped  to  the  consignees  or  the  mortgagor 
before  the  date  of  the  receiver*s  appointment. 
Q>drington  v.  Johnstone,  1  Beav.  520 ;  8  L.  J., 
Ch.  282  ;  3  Jur.  528. 

Beceiver  of  a  West  India  estate  applied  for  by 
one  of  the  parties  entitled  to  a  charge  thereon 
against  the  trastee,  refused,  notwithstanding  the 
estate  was  depreciated  in  valae,  and  incum- 
brances thereon  were  increasing,  the  manage- 
ment of  the  trustee  not  appearing  to  be 
improper.  BarJdey  v.  Reay  (Lord),  2  Hare,  308. 

Consignee.] — Though  a  mortgagee  shall  not  be 
deprived  of  possession  while  anything  remains 
due,  where  he  refused  to  swear  that  anything 
was  due  a  consignee  (the  estate  lying  in  the 
West  Indies)  was  appointed.  QuarreU  v.  Beck- 
ford,  13  Ves.  377. 

A.,  a  second  incumbrancer  on  an  estate  in 
Jamaica,  filed  a  bill  to  have  the  produce  of  the 
estate  applied  in  satisfaction  of  the  incum- 
brance. A  receiver  was  appointed,  who  was 
ordered  to  pay  to  B.,  the  first  incumbrancer,  the 
interest  on  her  charge  out  of  the  first  pix)ceeds, 
and  to  consign  the  produce  to  B.  for  sale.  On 
making  a  consignment,  the  bill  of  lading  was 
sent  to  be  delivered  to  B.,  on  his  paying  B.*s 
interest.  Afterwards,  by  order  of  B.,  the  con- 
signments were  made  to  other  merchants,  who 
paid  B.  her  interest  for  several  years,  but  then 
ceased  to  do  so.  Upon  a  bill  by  her  for  an 
account  of  the  consignments,  and  payment  of 
her  interest,  charging  collusion  between  the 
receiver  and  consignees,  a  demarrer  for  want  of 
equity  was  overruled.  Fitsgerald  v.  Stewart, 
2  Sim.  333. 
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Aoeount.] — ^Mode  of  taking  accounts,  as  against 
mortgagees  and  consignees,  of  the  prodace  of  a 
West  India  estate.  Favlkner  y.  DanuH^  3  Hare, 
219. 

Under  a  oonyeyanoe  of  a  West  India  estate,  in 
effect  a  mortgage,  though  expressed  as  a  trust,  an 
assignee  was  held  liable  to  account  as  a  mort- 
gagee, and  not  entitled  to  charge  as  trustee  or 
agent ;  therefore  the  accounts  settled  with  the 
executors  of  the  mortgagor,  since  his  death  in 
1791,  were  declared  not  to  be  considered  settled ; 
the  prior  accounts  to  stand,  with  liberty  to 
surcharge  and  fidsifjr,  but  no  further  back  than 
1725.     Chambers  v.  Ooldtoin^  5  Yes.  834. 

Bale  or  Foreelofore.] — The  practice  of  the 
chancety  courts  in  Jamaica  is  to  decree  a  sale 
instead  of  a  foreclosure.  Oordan  v.  Hortfall^  5 
Moore,  P.  C.  393  ;  11  Jur.  669. 

Costs  of  Appeal.] — ^The  costs  of  a  successful 
appeal  to  the  priyj  council  by  a  mortgagee  of 
West  India  property,  in  a  suit  for  a  foreclosure, 
will  be  added  to  the  mortgage  debt.  Henry  y. 
Ryan^  1  Knapp,  388. 

b.  British  Otdana. 

Priority— CoBstraotion,  **  HoUtad  Currency  " 
— ^Variable  Sate  of  Interest]  — A.,  resident  in 
Amsterdam,  being  the  owner  in  possession  of  a 
plantation  in  British  Guiana,  by  an  instrument 
executed  on  her  behalf  by  her  attorney  in  London 
in  the  year  1817,  sold  the  plantation,  cum  annexis, 
to  B.,  for  100,000  guilders,  "Holland  currency," 
and  30,000/.  sterling,  taking,  as  part  of  the  con- 
sideration-money, a  first  mortgage  on  the  plan- 
tation for  the  100,000  guilders.  By  the  terms 
of  this  mortgage  it  was  stipulated  that  the  100,000 
guilders  were  not  to  be  paid  during  the  lifetime 
of  A.,  but  upon  her  death  to  her  lawful  descen- 
dants (if  she  had  any),  and,  if  not,  to  the  nephews 
and  nieces  of  J.  B. ;  and  it  was  specially  proyided 
that,  if  at  any  time  the  interest,  at  the  rate  of  hi, 
per  cent,  should  not  be  punctually  paid  eyery 
year  at  Amsterdam,  and  if  by  such  default  A. 
should  be  obliged  to  appoint  an  attorney  to 
demand  the  same  in  the  colony,  the  interest  in 
that  case  should  be  at  the  rate  of  6/.  per  cent, 
and  a  further  charge  of  10/.  per  cent,  for  com- 
mission. A.  intermarried  with  B.,  and,  the 
interest  on  the  mortgage  not  haying  been  paid 
as  stipulated,  an  attorney  was  appointed  at 
British  Guiana  to  recover  the  arrears.  In  1828 
A.  died  without  issue  or  lawful  descendants, 
leaying  £.,  her  husband,  suryiying;  at  which 
time  the  interest  on  the  mortgage  was  still  in 
arrear.  In  the  year  1836  C.  &  Go.  purchased 
the  first  mortgage,  and  aU  the  interest  therein 
which  the  parties  claiming  title  under  the  limita- 
tion in  the  mortgage  de^  to  the  nephews  and 
nieces  of  J.  B.  had.  The  consideration-money 
paid  by  C.  &  Co,  was  considerably  less  than 
the  amount  of  the  first  mortgage  and  interest 
thereon.  (Jpon  the  passing  of  the  act  for  the 
abolition  of  slayery,  G.  &  Go.  receiyed  from 
the  compensation  commissioners,  in  respect  of 
this  mortgage,  a  sum  more  tiian  sufficient  to 
repay  them  what  they  had  paid  for  ih&  mort- 
gage, but  much  less  than  was  dae  upon  the 
mortgage  for  principal  and  interest.  The  plan- 
tation was  sold,  in  1838,  at  the  suit  of  B.,  and 
all  creditors  haying  claims  were  summoned  to 
render  their  claims ;  and  upon  G.  &  Go.  claim- 
ing priority,  under  the  first  mortgage,  the  supreme 


coart  of  Demerara  and  Essequibo  held  that  the 
defendant,  who  was  a  second  mortgagee,  was  pfe- 
ferent  over  the  first,  as  under  the  Anastasian 
law,  which  they  declared  preyailed  in  British 
Guiana,  an  assignee  for  a  yaluable  consideration^ 
of  a  debt,  or  chose  in  action  secured  by  debt, 
could  not  recoyer  mora  than  the  amount  of  the 
consideration-money  actually  paid  to  the  assignor, 
with  legal  interest  from  the  time  of  payment, 
and  that  the  sum  receiyed  by  G.  k  Go.  from  the 
compensation  commissioners  was  more  than  suffi- 
cient to  pay  off,  and  must  be  held  to  extinguish, 
the  whole  debt  upon  the  first  mortgage.    Upon 
appeal : — Held,  by  the  judicial  committee  of  the 
priyy  council,  reyersing  the  decree :  first,  that 
m  the  absence  of  any  fraud  by  G.  &  Go.  in 
the  purohase  of  the  first  mortgage,  and  of  any 
authority  to  shew  that  the  lex  Ai^utasiana  pre- 
yailed in  British  Guiana,  or  could  be  applied  to 
a  case  so  ciroamstanced,  the  amount  of  the  con- 
sideration-money giyen  by  G.  &  Go.  was  not  to« 
enter  into  question  between  them  and  the  second 
mortgagee  ;  secondly,  that  the  term  in  the  mort- 
gage deed,  '*  Holland  cnmncy,**  coupled  with  the- 
fact  of  Amsterdam  being  the  plaoe  mentioned 
for  payment,  meant  Dutch  currency  and  not 
colonial  currency;  thirdly,  that  tiie  clause  for 
yarying  the  interest  from  6/.  to  6/.  was  not  con- 
fined in   its  operation  to  the  lifetime  of  A., 
but  that  circumstances  might  haye  rendered  it 
inequitable  to  increase  the  rate  of  interest  after 
A.*s  death  or  during  some  portion  of  the  time 
after  that  eyent    MaoroB  y.  Qoodmany  5  Moore,. 
P.  G.  316 ;  10  Jur.  656. 

o.  Canada. 

7oxm— Aale  or  Mortgage.] — B.,  the  owner  of 
land  in  West  Ganada,  under  a  contract  of  sale 
from  the  chancellor  and  scholars  of  King's- 
GoUege,  being  indebted  to  T.  &  Go.,  induct 
P.  to  assume  the  debt,  and  to  secure  him  from 
any  loss  in  consequence  of  such  assumption,  by 
deed  poll  indorsed  on  his  original  contract  of 
sale,  absolutely  assigned  the  land  to  P.  Up  to- 
the  time  of  this  assignment,  B.  himself  had  neyer 
been  in  the  actual  possession  of  the  land,  his 
father  haying  managed  the  same  as  his  agent. 
P.  afterwards,  in  satisfaction  of  debts  due  by 
him,  assigned  the  land  conyeyed  to  him  by  B., 
with  other  property,  to  G.  This  assignment 
was  also  indoised  on  the  original  contract  of 
sale.  Prior  to  the  execution  of  this  assign- 
ment G.  made  inquiries  about  the  ownership 
of  the  property,  but  it  did  not  appear  that  he 
receiyed  any  information  that  B.  was  the  owner. 
In  a  suit  by  B.  against  P.  and  G.  for  redemp- 
tion : — Held,  upon  appeal  (affirming  the  decree 
of  the  court  of  error  and  appeal  in  Ganada), 
first,  that,  under  the  circumstances,  the  trans- 
action between  B.  and  P.,  although  in  form  an 
absolute  assignment  and  sale,  was  in  effect  a 
mortgage  only.  Bamliart  y.  OreenshieldSf  9 
Moore,  P.  G.  18. 

A.  contracted  for  the  grant  of  certain  lots  of 
land  from  the  goyemment  in  Upper  Ganada, 
and  paid  part  of  the  purehase-money ;  and, 
being  indebted  to  B.,  he  assigned  by  deed  his 
interest  in  the  plot  to  B.,  in  consideration  of 
100^.  B.  took  possession  of  the  lots,  and  after- 
wards obtained  a  grant  of  them,  by  letters  patent 
from  the  crown,  in  fee,  with  the  privity  of  A. 
A.  subsequently  became  bankrupt,  and  B.  was 
appointed  assignee  to  his  estate.  No  mention 
was  made  of  any  claim  on  the  part  of  A.  for: 
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When  A  simple  contract  debt  has  been  secnied 
by  a  deposit  of  title  deeds  nnaccompanied  by 
any  stipnlation  as  to  interest,  or  by  any  memo- 
random  from  the  terms  of  which  the  exclusion 
of  a  right  to  reooYcr  interest  can  be  inferred, 
the  mortgagee  in  entitled  to  interest  on  the  debt, 
bat  only  at  the  rate  of  il.  per  cent.  Karr^  Ik 
re,  L.  B.  8  Eq.  831. 


right  to  redeem,  ot  interest  in  the  lots,  in  his 
affidavit  of  debts  and  assets,  nor  was  any  claim 
made  by  him  or  his  creditors.  B.  remained  in 
possession  until  his  death ;  and,  the  property 
having  greatly  increased  in  valae,  A.  procnred 
the  appointment  of  a  new  assignee  of  his  estate, 
who  filed  a  bill  against  the  devisee  of  B.  for 
redemption,  npon  Uie  ground  that  the  original 
transaction  was  one  of  mortgage,  and  not  of 
absolute  sale.  The  original  deed  of  assignment 
was  lost,  and  no  evidence  of  its  contents  could 
be  produced,  except  a  memorandum  of  account 
between  the  parties,  made  by  the  solicitor  who 
acted  for  A.  and  B.,  upon  which  the  arrange- 
ment in  the  deed  was  based.  Parol  evidence 
was  admitted  to  prove  the  nature  and  terms  of 
the  transaction;  but  the  court  of  error  and 
appeal  in  Upper  Canada  dismissed  the  bill ;  and 
such  decision  was  affirmed,  on  appeal,  by  the 
judicial  committee.  Holmet  v.  Mathewt,  9  Moore, 
P.  C.  413. 

d.  Australia. 

Bale — Fnrehaser's  Interest — ^Begistration.] — 
Where  the  mortgagor  is  a  registered  owner  of 
leasehold  in  Victoria  (under  Transfer  of  Land 
Statute),  and  the  mortgage  is  made  and  regis- 
tered under  s.  83  and  following  sections,  so 
that  the  only  way  in  which  the  mortgagee  can 
extinguish  tiie  rights  of  the  mortgagor  is  by 
foreclosure  under  31  Vict.  No.  317,  or  Kde  under 
ss.  84,  85  &  87  of  the  Transfer  of  Land  Statute, 
then,  whether  a  sale  of  such  leasehold  estate  is 
made  by  the  mortgagee  under  the  statutory 
power  of  sale,  or  as  absolute  owner,  no  interest 
therein  passes  to  the  purchaser  until  registra- 
tion (see  ss.  42  &  87).  National  Bank  of 
Auttralasia  v.  United  Siand-in-ffand,  ^e.  Co.y 
4  App.  Cas.  891  ;  40  L.  T.  697  ;  27  W.  E.  889 
—P.O. 

0.  INTBBEST. 

1.  XVJien  Payable,  1467. 

2.  After  Tender,  1470. 

3.  Rate,  1471. 

4.  Citnipoundj  1477. 

5.  Arrears,  1480. 

6.  Against  Mortgagee  in  Possession,  1481. 

7.  In  Lieu  of  Notice  to  Pay  off,  1481. 

S.  Default — Waiver — See   Loan    for   a 
Period,  ante,  B,  2,  coL  1449. 

1.  When  Payable. 

Without  express  Words.] — It  is  not  necessary 
-that  there  should  be  express  words  directing 
payment  of  interest ;  if  the  intention  of  the 
purty  creating  the  chaiige,  to  give  interest,  be 
sufficiently  apparent,  the  court  will  award  it. 
PuroeU  V.  Pureell,2  Dr.  &  War.  217  ;  1  Con.  &  L. 
371 ;  4  Ir.  £q.  B.  558. 

A  mortgage  deed  made  no  provision  for  in- 
terest, and  the  mortgagee  thereby  agreed,  upon 
payment  of  the  principal,  to  reconvey : — Held, 
that  the  mortgage  carried  no  interest.  Thompson 
V.  Drew,  20  Beav.  49. 


Under  Deposit.]-— If  deeds  are  deposited 


by  way  of  equitable  mortgage  to  secure  a  simple 
contract  debt,  the  debt  beius  interest  from  the 
date  of  the  deposit,  and  by  reason  of  it,  though 
there  is  no  express  contract  that  the  demand 
should  bear  interest.  Carey  v.  Doyne,  5  Ir.  Ch.  K. 
104. 


In  Bankmptej.] — ^A  mortgage  upon  a  bank- 
rupt's estate  being  deficient,  the  mortgagee, 
proviifg  the  remainder  of  his  debt  under  the 
commission,  cannot  charge  interest  beyond  the 
date  of  the  commission.  Badger,  Ex  parte,  4 
Ves.  165. 

On  tasking  J^ndgment.]— Where  a  mortgagee 
has  tacked  a  judgment  to  his  mortgage,  he  shall 
not  be  confined  to  the  penalty  of  his  judgment, 
but  he  is  entitled  to  interest  upon  his  judgment 
debt,-  though  it  should  exceed  toe  penalty.  God- 
frey V.  WaUon,  3  Atk.  518. 

On  Benewal  of  Leaseholds.]  —  Where  the 
mortgagor  of  a  leasehold  estate  has  not  cove- 
nanted that  he  will  procure  the  lives  to  be  filled 
up,  the  mortgagee  may  do  it,  and,  on  adding  the 
expense  of  renewal  to  the  principal,  it  shall  carry 
interest.  Laeon  v.  Merlins,  3  Atk.  4.  And  see 
Manlote  v.  Bale,  2  Vem.  84. 

On  Biibnrsements  by  Mortgagee.]— Money 
disbursed  by  mortgagee  shall  carry  the  same 
interest  as  the  original  sum.  Woolley  v.  Drage, 
2  Anst.  551  ;  3  B.  R.  628. 

On  Mortgagee's  Costs.]— When  a  mortgagee's 
costs  are  ordered  to  be  added  to  his  security,  and 
to  be  a  charge  on  the  mortgaged  estate,  the 
amount  so  charged  carries  interest.  It  makes  no 
difference  that  the  mortgage  is  by  grant  of  a 
redeemable  annuity.  Interest  in  such  a  case  was 
allowed  at  the  rate  of  4_per  cent,  per  annum. 
L\ppard^.Bicketts,K\\A,i,,Q\i.h^h  ;L.R.14  Eq. 
291 ;  20  W.  B.  898. 

Bolieitor-Mortgagee.]  —  A  mortgage  of 

Irish  land  given  by  a  client  to  a  solicitor  to 
secure  the  payment  of  a  sum  of  money  due  for 
untaxed  costs  does  not,  as  against  the  assignee 
of  the  equity  of  redemption,  carry  any  interest. 
O'Connar,  In  re,  17  W.  B.  1143. 

Proviso  ftor  Bedemptlon,  tad  Covonant  Ibr 
Payment,  extending  to  Principal  only.] — A 
mortgage  deed  recited  an  agreement  to  secure 
the  money  with  interest,  but  the  proviso  for 
redemption  on  a  day  certain,  and  the  covenant 
to  pay  the  trusts  of  the  produce  of  a  sale,  were 
restricted  to  the  principal  only : — Held,  that 
interest  was  payable.  AshtoeU  v.  Staunton,  30 
Beav.  52. 

Under  BedemptionBecree.]— A.,  being  entitled 
to  certain  lands  as  issue  in  tail,  conveyed  them 
in  fee  in  1749  to  secure  8002.,  and  levied  a  fine. 
In  1762  he  borrowed  450/.,  and  charged  it  upon 
the  same  lands  by  deed  polL  He  died  in  1764, 
leaving  the  charge  of  the  aggregate  sum  of 
1,250Z.  upon  the  luids,  with  an  arrear  of  interest, 
and  devised  all  his  lands  to  his  wife.  Two  years 
afterwards  the  wife  married  B.,  and  they,  after 
reciting  the  mortgage,  and  that  B.  had  paid  the 
interest,  granted  and  confirmed  the  mortgaged 
lands  to  the  mortgagee,  reserving  the  equity  of 
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redemption  to  B.,  and  his  heirs,  &c.  By  deed  in 
1789,  9001,  arrear  of  interest  was  added  to  the 
principal,  and  the  aggit^te  sum  of  1,650Z. 
charged  on  the  hunds,  sabject  to  redemption  as 
before.  The  wife  died  in  1794,  leaving  C,  her 
son  by  A^  her  heir-at-law.  In  1797  B.  sold  part 
of  the  mortgaged  lands,  and  in  consideration  of 
2,000/.  principal  and  interest  paid  to  the  mort- 
gagee, and  600/.  to  B.,  he  and  the  mortgagee  con- 
yejed  such  part  to  D.  The  rest  of  the  lands 
were  oonveTed  bj  the  mortgagee  to  B.,  who  died 
in  1799.  Qn  a  bill  by  C.  to  redeem,  the  ooort 
of  exchequer  decreed  that  he  was  entitled  to 
redeem,  on  payment  of  the  principal  money 
dae  upon  the  mortgage,  and  interest  from  the 
death  of  B.  On  ap^al  to  the  lords,  it  was 
declared  that  C.  was  entitled,  notwithstanding 
the  proviso  of  redemption  reserved  to  B.,  to 
redeem  the  lands  on  payment  of  the  principal 
and  interest  due  at  the  death  of  the  wife  on  the 
aggregate  som  of  1,250/.,  such  interest  to  be  com- 
puted according  to  the  proviso  in  the  indenture 
of  release  and  mortgage.  Upon  reference  to  the 
master  to  take  the  accoonts,  it  appeared  that  B. 
and  his  wife,  during  her  life,  paid  to  the  mort- 
gagee 1,500/. ;  that  the  master,  in  his  report,  did 
not  include  this  sum,  but  reported  that  tnere  was 
due  upon  this  account,  for  principal,  1,250/.,  and 
for  interest  at  the  death  of  the  wife,  286/.  On 
this  ground  exceptions  were  taken  to  the  report, 
which  being  in  this  respect  confirmed,  and  a 
decree  made  upon  further  directions  accordingly, 
a  further  appeal  was  presented  to  the  lords,  who 
affirmed  the  decree,  as  they  considered  that  the 
former  order,  directing  an  account  of  interest  due 
on  the  mortgage,  meant  interest  actually  due. 
Buseomhe  v.  ffare,  2  Bligh  (n.s.)  192. 

On    improperly    resisting    BedomptioB.]  — 

Where  a  mortgagee  improperly  resists  redemp- 
tion, and  on  taldng  the  accounts  a  balance  is 
found  to  be  in  his  hands,  the  court  has  power 
to  charge  him  with  interest  on  such  balance, 
though  he  has  not  been  in  possession  of  the 
mortgaged  premises.  Smith  v.  PUkinffton,  1 
De  G.  F.  &  J.  120  ;  29  L.  J.,  Gh.  227. 

SaeoTering  ai  Btmages.] — ^Interest  is  recover- 
able in  an  action  on  a  mortgage  deed,  particu- 
larly where  there  is  a  covenant  for  interest  in 
such  deed,  and  which  at  all  events  would  be 
given  as  damages  for  the  detention  of  the  debt. 
Vemey  v.  Iddingn^  2  Chit.  234.  And  see  Eaton 
V.  BeU,  5  6.  &  Aid.  84. 

Interest  due  is  not  a  part  of  the  principal  debt 
-due  on  mortgage,  but  rather  sounds  in  damages. 
Diehenmmy,  Harrison,  4  Price,  282. 

Witake.] — The  defendant  borrowed  money  of 
the  plaintin,  and  he  gave  his  promissory  note  for 
the  amount,  with  interest  at  60/.  per  cent., 
together  with  an  equitable  charge  on  copyholds 
as  a  collateral  security  for  the  note.  The  plain- 
tiff sued  on  the  note,  and  by  mistake  he  claimed 
and  recovered  interest  at  6/.  instead  of  60/.  per 
cent,  which  was  paid : — Held,  that  the  plaintiff 
4X>uld  not  afterwards  sue  upon  the  mortgage  to 
recover  the  deficiency,  and  a  bill  in  equity  for 
that  purpose  was  dismissed  with  costs.  Darlow 
T.  Ghoper,  34  Beav.  281. 

Where  a  mortgage  deed  had  been  mislaid  for 
many  years,  and  interest  had  been  {Mdd  and 
received  at  a  lower  rate  than  that  reserved  by 
the  deed,  the  payment  having  been  made  during 
jk  portion  of  the  time  under  a  decree  in  an 


administration  suit  on  an  erroneous  affidavit  as 
to  the  contents  of  the  missing  deed : — Held  (the 
case  not  being  one  to  which  the  statute  of  limi- 
tations applied),  that  a  tenant  for  life  of  the 
interest  on  the  mortgage  debt,  who  was  not 
shewn  to  have  agreed  to  take  less  than  tiie  re- 
served interest,  was  entitled  to  payment  of  the 
difference  since  she  became  tenant  for  life. 
OrMory  v.  PUkinffton,  8  De  G.  M.  &  G.  616 ;  26 
L.  J.,  (Jh.  177  ;  6  W.  B.  67. 

CoBftmotion.] — ^Upon  a  mortgage  from  B.  to 
A.,  the  deed,  dated  the  13th  February,  1834, 
recited  that,  as  an  inducement  to  A.  to  advance 
the  money,  B.  had  agreed  to  covenant  for  the 
payment  of  the  interest.  B.  covenanted  to  pay 
the  principal  and  interest  for  the  same,  after 
the  rate  of  5/.  per  cent.,  on  the  13th  February, 
1885  ;  and  0.  covenanted  that  B.  and  C,  or  one 
of  them,  would,  during  the  continuance  of  the 
security,  pay  the  interest  to  become  due  in 
respect  of  the  principal,  after  the  rate  of  6/.  per 
cent,  per  annum,  by  two  even  half-yearly  pay- 
ments, on  the  13th  August  and  the  13th  February. 
The  deed  contained  a  power  of  sale,  on  six 
months*  notice,  in  default  of  payment  of  prin- 
cipal and  interest,  with  authority  to  A.,  out  of 
the  proceeds,  to  pay  herself  the  principal  ami 
interest,  or  so  much  thereof  as  should  be  due  :-f- 
Held,  that  C.*s  covenant  was  not  limited  to  the 
payment  of  the  first  two  half-years'  interest,  but 
was  a  covenant  for  payment  of  the  interest  so 
long  as  the  principal  remained  unpaid.  Xituf  v. 
OreenhiU,  6  Man.  &  G.  59  ;  6  Scott  (N.B.),  869 ; 
12  L.  J.,  0.  P.  333  ;  7  Jur.  604. 

Bemif  lion.] — ^A.,  to  whom  his  son-in-law  had, 
by  deed,  mortgaged  some  property,  declined  to 
receive  the  interest,  and  Afterwards,  to  induce 
his  son-in-law  not  to  sell  and  reside  on  the  mort- 
gaged property,  he  had  promised  to  allow  him  to 
live  there  rent  free.  The  son-in-law  acted  on 
the  promise  until  A.*8  death : — ^Held,  that,  in 
equity,  no  interest  was  pavnble  until  that  time. 
Yeomant  v.  JVUliatns,  35 'Beav.  130;  35  L  J., 
Gh.  283 ;  L.  B.  1  £q.  184. 

Repayment.] — ^A.  mortgaged  to  B.,  and  de- 
livered to  him  the  title  deeds  of,  the  estate. 
Some  years  afterwards,  A.  gave  B.  notice  of  his 
intention  to  pay  off  the  'mortgage  at  the  end  of 
six  months,  but  did  not  pay  the  money  until 
after  that  time,  owing  to  B.  not  having  offered 
him  any  indemnity  tluit  was  satisfactory  to  him 
in  respect  of  B.  having  lost  some  of  the  deeds. 
B.  having  brought  an  ejectment  for  the  estate, 
A.  filed  a  bill  to  redeem.  Redemption  decreed, 
and  ordered  that  a|  sum,  which  A.  had  paid  for 
interest  accrued  on  the  mortgage-money  after 
the  expiration  of  the  six  months,  should  be  repaid 
to  him.  Midleton  (LorS)  v.  Eliot,  16  Sim.  531 ; 
11  Jut.  742. 

2.  After  Tender. 

Generally.]  —  If  the  mortgagor  tenders  the 
money  to  the  mortgagee,  and  he  refuses  it,  his 
interest  shall  cease  £om  that  time,  and  he  ought 
not  to  keep  the  pledge.  Manning  v.  Burgess,  1 
Oh.  Ca.  29. 

One  of  several  mortgagees  compelled  to  pay 
the  costs,  and  another  refused  his  costs,  of  a  suit 
to  redeem. the  mortgage ;  and  the  interest  on  the 
mortgage-money  declared  to  stop  on  the  day  of 
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the  tender.     Cliff  t.  WadswoHh,  2  Y.  &  C.  C.  C. 
598 ;  7  Jut.  1108. 

On  Votiee.] — ^Interest  on  mortgage  not  stopped 
bnt  on  proper  tender  and  notice.  Kot  upon 
proposals  to  deduct  upon  open  account  on  the 
other  side,     ehnforth  v.  Bradley,  2  Ves.  678. 

Place  o£] — As  to  a  tender  of  mortgage- 


monej,  there  ought  to  be  reasonable  notice  of 
paying  it  in ;  and,  if  the  tender  be  insisted  on, 
to  stop  interest,  the  money  must  be  kept  dead 
from  tnat  time,  because  the  party  is  to  be  always 
ready.  Six  months'  notice  given  to  pay  in  the 
mortgage-money  at  H.,  though  this  oe  not  the 
place  mentioned  in  the  proviso  of  the  deed,  yet, 
where  money  was  lent  in  town,  and  no  objection 
made  to  the  notice,  no  reason  for  a  personal 
tender,  or  to  make  a  man  carry  a  great  sum  to  a 
person  in  the  country.  ChfUi  t.  Jaall^  2  P.  Wms. 
378. 

S.  Ratb. 
a.  In  G«neraL 

Where  none  agreed.]  —  When  the  rate  of 
interest  is  not  specified  by  the  person  creating 
the  charge,  the  court  will  give  interest  at  the 
rate  allowed  by  the  106th  general  order,  namely, 
b  per  cent.,  and  not  at  the  highest  rate  allowed 
by  law,  6  per  cent.  Purcell  v.  Pwreeil,  2 
Dr.  &  War.  217  ;  1  Con.  &  L.  371 ;  4  Ir.  Eq.  B. 
568. 

The  court  rate  of  interest,  where  no  rate  is 
fixed  by  the  parties  themselyes,  is  in  this  country 
to  be  calculated  at  6  per  cent.,  pursuant  to  the 
204th  general  order,  which  was  held  to  apply 
to  a  legacy  under  a  will  made  prior  to  the 
publication  of  the  rule.  Le»lie  v.  Leslie,  LL  &  G. 
t.  Sugd.  1. 

904th  Oeneral  Order.]  — The  204th  general 
order,  regulating  the  court  rate  of  interest,  held 
not  to  apply  to  a  charge  created  under  a  family 
settlement,  there  haying  b^n  a  course  of  dealing 
for  many  years,  which,  with  other  circumstances, 
the  court  thought  sufficient  to  enable  it  to  imply 
a  contract  between  the  successiye  owners  of  the 
estate,  on  which  the  money  was  charged,  and 
the  party  beneficially  entitled  to  the  charge. 
Bvmedge  y.  Buttledge,  I  Dr.  &  WaL  243. 

Votwithftanding  904fh  Order.] — Estates  -were 
conveyed  to  trustees  to  raise  a  certain  sum  by 
sale  or  mortgage  with  interest  at  6  per  cent. ; 
on  the  25th  of  January,  1838,  there  was  a  decree 
declaring  the  plaintiffs  entitled  to  the  sum 
reported  due  for  principal  and  interest : — Held, 
that  the  plaintifEs  were  entitled  to  interest  at  the 
rate  of  6  per  cent,  on  the  entire  consolidated 
sum,  notwithstanding  the  204th  new  order 
(Irish).  Chattan  y.  Donegal^  LL  &  G.  t.  Plunk. 
313. 

Sepeal  of  Usury  Laws.] — ^Though,  since  repeal 
of  usury  laws,  a  lender  may  demand  any  int^-est 
he  likes,  yet  the  court  of  chancery's  jurisdiction 
oyer  unconscionable  bargains  did  not  rest  on 
those  laws  and  is  unaffected  by  their  repeaL 
Chappie  y.  Mahon^  Ir.  B.  5  Eq.  225. 

After  day  of  Bepayment.]  —  A  mortgagor 
coyenanted  to  pay  the  principal  and  interest  at 
the  rate  of  6  per  cent,  per  month  on  a  fixed  day, 
and  charged  a  reversionary  interest  with  pay- 


ment of  the  principal  and  interest,  *'  at  the  rate 
aforesaid,"  but  there  was  no  further  covenant 
for  payment  of  interest.  In  taking  aooonnts  in 
a  mortgagee's  action,  the  mortgagee  was  allowed 
interest  after  the  fixed  day  at  the  rate  of  5  per 
cent,  per  annum  only.  WdUington  v.  Cboi,  47 
L.  J.,  Gh.  508. 

By  a  mortgage  deed  reciting  an  agreement  for 
an  advance  at  101,  per  cent,  the  mortgagor 
covenanted  for  payment  of  the  principal  sum  at 
the  expiration  of  twelve  montiis,  and  for  the 
payment  of  interest  in  the  meantime  at  the 
rate  of  101.  per  cent,  per  annum,  but  there  was 
no  covenant  as  to  payment  of  interest  in  the 
event  of  the  principal  sum,  or  any  part  of  it, 
remaining  unpaid  after  the  day  named  f6r  the 
repayment. .  The  money  was  not  repaid  on  the 
day,  bat  interest  at  lOZ.  per. cent,  was  paid  for 
several  years.  The  mortgagor  having  died,  and 
a  decree  having  been  made  for  administration  of 
his  estate,  the  mortgagee  proved  as  a  tareditor 
for  the  principal  sum  and  interest :— Held,  that 
interest  was  recoverable  only  as  damages,  and 
ought  to  be  limited  to  51,  per  cent.  BoberU, 
In  re,  Goodchap  v.  Boherte,  14  Gh.  D.  49 ;  42 
L.  T.  666 ;  28  W.  B.  870. 


SiliBet  of  AgrMmtntl— In  April,  1879, 


A.  deposited  title  deeds  with  B.  to  secure  repay- 
ment of  an  advance  of  1,0002.,  and  an  agreement 
was  at  the  same  time  executed  that  the  deeds 
should  be  held  as  an  equitable  security  for  pay- 
ment on  the  15th  July,  1879,  of  the  1,0002.  and 
interest  at  7^  per  cent,  per  annum,  and  also  that 
A.  should  execute  to  B.  a  legal  mortgage  of  the 
property,  with  power  of  sale  and  such  other 
powers  as  B.  might  require  for  further  securing 
payment  of  the  money,  which  should  then  be 
owing  on  the  security  of  the  agreement,  "with 
interest  for  the  same  after  the  rate  aforesaid." 
In  January,  1881,  B.  took  out  a  debtors*  summons^ 
for  1502.,  on  the  footing  that  interest  continued 
to  be  paid  at  the  rate  of  1\  per  cent,  down  to- 
the  date  of  demand,  and  not  merely  until  the 
15th  of  July,  1879  (hi  which  case  the  debt  would 
have  been  under  502.) : — ^Held,  that  the  agree- 
ment amounted  to  a  contract  that,  if  the  1,0002. 
was  not  repaid  in  July,  1879,  interest  at  l\  per 
cent,  should  continue  to  be  paid,  and,  accordingly,, 
that  there  was  a  liquidated  demand  of  sufficient 
amount  within  the  Bankruptcy  Act,  1869,  s.  6, 
to  support  the  debtors*  summons.  Fwher,  Ex- 
parte,  King,  In  re,  17  Gh.  D.  191 ;  44  L.  T.  319  ;. 
29  W.  B.  524. 

Fidneiary  Belation.]— The  plaintiff  had  mort- 
gaged her  life  interest  in  certain  leasehold 
property  to  various  persons.  In  the  year  1880, 
the  ddtendant,  who  was  then  acting  as  her 
solicitor,  in  order  to  release  her  from  embairass- 
ment,  bought  up  several  of  the  incnmlnranoes 
with  his  own  money,  and  took  a  transfer  of  them 
to  himself  : — ^Held,  in  an  action  for  redemption 
brought  by  the  plaintiff  against  the  defendant, 
that  the  defendant  must  be  allowed  interest  at 
the  rate  of  5  per  cent,  on  the  moneys  he  had' 
actually  advanced.  Maeieod  v.  Jomee,  63  L.  J.,. 
Gh.  634  ;  50  L.  T.  358  ;  82  W.  B.  660. 

Under  Bepofit  without  Xemorandnm.] — ^When 
a  simple  contract  has  been  secured  by  a  deposit 
of  title  deeds  unaccompanied  by  any  stipulation 
as  to  interest,  or  by  any  memorandum  from  the 
terms  of  which  the  exclusion  of  a  right  to  recover 
interest  can  be  inferred,  tiie  mortgagee  is  entitled 
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to  interest  on  the  debt,  but  only  at  the  rate  of  4 
per  cent.    Xerr,  In  re,  L.  B.  8  Bq.  381. 

In  Xzoeta  of  Agreement.]— If  a  mortgage  be 
drawn  for  5  per  cent  and  the  mortgagee  takes 
6,  it  would  be  void  on  the  word  "  tiSie,"  in  the 
12  Anne,  stat.  2,  c.  16,  s.  1.  Adlingtan  y.  Cann, 
3  Atk.  154. 

In  Diminntion  of  Agxooment.] — On  a  decree 
for  the  sale  of  an  estate  in  mortgage,  the  master 
repoited  a  stated  sum  due  for  principal  and 
interest.  Upon  the  confirmation  of  the  report, 
it  w;as  decreed,  that  though  the  mortgage-money 
was  lent  at  5  per  cent.,  yet,  as  there  were  other 
mortgages  and  creditors,  interest  shall  be  paid  at 
the  rate  of  4  per  cent,  only,  from  the  time  the 
master's  report  was  confirmed.  Harris  v.  JHarritj 
3  Atk.  722. 

On  Snrplna  after   MtUfying  Mortgage.]  — 

When  a  party  held  securities  for  advances,  with 
power  01  sale,  which  he  ezezcised,  and  pending 
the  settlement  with  creditors,  who  had  instituted 
proceedings,  retained  the  surplus,  after  satisfying 
his  own  claims,  in  his  hands : — Held,  not  liable 
to  more  than  5  per  cent,  interest,  and  the  accounts 
not  to  be  taken  with  rests.  Qmrt  v.  Bobarti,  6 
CL  &  F.  66. 

Bet-oft  ] — ^A  mortgagee  of  property  to  secure 
2,0002.  and  interest  at  5  per  cent  became  the 
purchaser  of  some  of  the  mortgaged  property 
and  other  property  of  the  mortgagor  for  2,700/., 
paid  a  deposit  of  270Z.,  and  entered  into  posses- 
sion of  the  property,  not  waiving  objections  to 
title.  The  conditions  of  sale  provided  that  the 
balance  of  the  purchase-money  remaining  unpaid 
should  carry  interest  at  4  per  cent  Ten  years 
passed  without  either  party  claiming  interest, 
and  without  the  vendor  showing  a  good  title. 
The  vice-chancellor  held  that  the  accounts 
should  be  taken  upon  the  principle  that  the 
mortgage  debt  continued  to  bear  interest  at  the 
rate  of  5  per  cent.,  and  the  balance  of  the  pur- 
chase-money at  the  rate  of  4  per  cent. ;  but : — 
Held,  reversing  that  decision,  that,  under  the 
circumstances,  set-off  was  to  be  presumed. 
WallU  V.  Bayard,  17  Jur.  1107  ;  2  Eq.  E.  608 ; 
2  W.  B.  47— LJJ. 

Merger.] — By  an  indenture  of  mortgage  A.,  a 
benefit  clergyman,  assigned  to  B.  certain 
l)olicies  of  assurance  subject  to  a  proviso  for 
redemption  thereof  on  payment  by  A.,  on  the 
30th  of  January,  1866,  to  B.  of  the  sum  of  3,000Z., 
with  interest  at  the  rate  of  7Z.  per  cent  per 
annum,  and  A.  thereby  covenanted  that  he  would 
pay  to  B.  the  said  sum  of  3,000/.,  with  interest  at 
the  rate  aforesaid,  on  the  day  before  mentioned, 
and  that,  in  case  the  said  sum  of  8,000/.  should 
not  be  paid  on  the  day  before  mentioned,  A. 
covenanted  that  he  would,  so  long  as  the  said 
sum  of  3,000/.  remained  due  on  that  security, 
pay  to  B.  interest  at  the  rate  aforesaid.  A.  made 
default  in  payment,  and  B.,  after  obtaining  a 
judgment  against  A.,  issued  a  sequestration  against 
his  benefice.  The  sequestrator  paid  to  B.  the 
principal  sum,  together  with  interest  thereon  at 
the  rate  of  4/.  per  cent,  per  annum.  B.  claimed 
the  difference  between  the  principal  sum  due 
on  his  security  with  interest  at  the  rate  of 
7/.  per  cent,  per  annum,  and  the  amount  paid  to 
him  by  the  sequestrator.  B.  brought  an  action 
to  recover  that  difference,  and  A.  demurred,  on 
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the  ground  that  the  security  of  the  mortgage 
deed  was  merged  in  the  judgment :— Held,  over- 
ruling the  demurrer,  that  part  of  the  security 
was  extinguished  and  part  remained  ;  that  the 
debt  due  to  B.  in  respect  of  the  principal  moneys 
was  merged  in  the  judgment,  and  therefore 
extinguished,  but  that  the  debt  due  to  B.  in 
respect  of  the  interest  was  not  merged  in  the 
judgment,  and  therefore  remained.  Europeem 
Central  By.,  In  re  (4  Ch.  D.  33),  distinguished. 
Popple  V.  Sylveitery  62  L.  J.,  Cb.  54 ;  22  Ch. 
D.  98 ;  47  L.  T.  329 ;  31  W.  B.  116. 

A  mortgage  deed  contained  a  covenant  by  the 
mortgagor  for  pajrment  of  the  principal  sum  on 
the  expiration  of  six  months  next  after  a  specified 
^7i  together  with  interest  thereon  at  6  per  cent, 
per  annum  for  the  six  months.  And  there  was  a 
further  covenant  by  the  mortgagor  that,  if  the 
principal  sum,  or  any  part  thereof,  should  remain 
unpaid  after  the  expiration  of  the  six  months, 
the  mortgagor  would,  so  long  as  the  same  sum  or 
any  part  thereof  should  remain  unpaid,  pay  to 
the  mortgagee  interest  for  the  principal  simi,  or 
for  so  much  thereof  as  should  for  the  time  being 
remain  unpaid,  at  6  per  cent,  per  annum.  After 
the  expiration  of  the  six  months,  the  mortgagee 
recovered  judgment  against  the  mortgagor  on 
the  covenant  for  the  principal  sum  and  interest 
in  arrear: — Held,  that,  the  covenant  being  merged 
in  the  judgment,  the  mortgagee  was,  as  from  the 
date  of  the  judgment,  entitled  only  to  interest 
on  the  judgment  debt  at  the  rate  of  4  per  cent, 
and  was  not  entitled  under  the  covenant  to 
interest  at  the  rate  of  6  per  cent,  on  the  prin- 
cipal sum.  Popple  V.  SylreHer  (22  Ch.  D.  98) 
distinguished.  Fewinge,  Bob  parte,  Sneyd,  In  re, 
53  L.  J.,  Ch.  645  ;  25  Ch.  D.  338  ;  60  L.  T.  109 ; 
32  W.  E.  362— C.  A. 

7or  Connaers  Fees.] — ^The  court  will  not 
suffer  counsel,  who  happens  to  be  a  mortgagee, 
to  insist  on  more  than  1^^  interest,  under  a 

Eretence  of  a  gratuity  for  business  formerly  done 
1  the  way  of  counseL    ThomJiill  v.  Etoam,  2 
Atk.  330 ;  9  Mod.  331. 

On  Mortgagee's  Coats.]— When  a  mortgagee's 
costs  are  oi^ered  to  be  added  to  his  security,  and 
to  be  a  charge  on  the  mortgaged  estate,  the 
amount  so  charged  carries  interest.  It  makes  no 
difference  that  the  mortgage  is  by  grant  of  a 
redeemable  annuity.  Interest  in  such  a  case 
was  allowed  at  the  rate  of  4_per  cent,  per  annum. 
Lippard  v.  Biehetti,  41  L.  J.,  Ch.  696  ;  20  W.  B. 
898. 

After  Calling  in.] — ^It  was  agreed  by  a  settle- 
ment, that,  until  a  sum  of  money  should  be 
"  called  in,  and  so  long  as  it  should  be  suffered 
to  remain  a  charge  upon  certain  lands,  it  should 
bear  interest  at  the  rate  of  6  per  cent": — Held, 
that  a  party  was  not  therefore  entitled  to 
interest  at  that  rate,  for  the  period  elapsed 
after  he  had  filed  a  bill  to  raise  the  charge. 
Lynch  V.  Flanagan,  Hayes,  18. 

In  Case  of  Assignment  as  Seenrity.] — There 
is  no  general  rule  as  to  the  rate  of  interest  the 
court  will  allow  on  repayment  of  consideration 
money  expressed  in  an  absolute  assignment, 
which  is  treated  only  as  a  security  for  such  con- 
sideration money ;  and,  in  a  case  where  the 
assignee  of  a  reversionary  interest  in  a  trust 
fund  was  the  solicitor  to  the  trust  estate,  and 
there  was  evidence  of  the  assignment  having 
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been  at  an  nnder-yalue,  the  court  allowed 
interest  at  5  per  cent.  Ungioorth^  In  re,  2 
Dr.  &  Sm.  337  ;  13  W.  B.  448. 

b.  Da«  Fasnneiit — ^Beduotion. 

Agreement  for  Bednotion  if  duly  Paid — 
Default.] — ^A  mortgagee  lends  money  at  6  per 
cent,  and  in  the  d^  agrees  to  take  5  per  cent., 
if  it  be  paid  within  three  months  after  it  has 
become  due.  If  the  mortgagee  fails  to  pay  at 
the  precise  time,  he  must  si terwards  pa^  6  per 
cent  Jory  v.  Cox,  Pre.  Ch.  160.  S.  P.,  MolUi  v. 
Wyte,  2  Vem.  289. 

Deed  of  mortgage  at  6  per  cent,  contained  a 
proviso  that,  as  often  as  the  interest  should  be 
paid  half-yearly,  on  the  days  appointed,  or  within 
three  months  next  after  each,  so  much  should  be 
deducted  as  would  make  the  interest  3(  per  cent. 
By  a  separate  agreement,  mortgagee  covenanted 
not  to  odl  in  the  money  within  five  years,  unless 
the  interest  be  in  arrear.  The  first  half-year's 
interest  not  having  been  tendered  till  after  the 
three  months,  but  the  second  half-year's  interest 
before: — Held,  first,  that  mortgagee  was  only 
entitled  to  interest  at  5  per  cent,  for  the  half- 
year  which  had  been  tendered  after  the  time ; 
and,  secondly,  that  in  consequence  of  the  default 
he  was  entitled  to  call  in  his  money.  Stanhope  v. 
Manners,  2  Eden,  197. 

How  fur  Default  applies.] — ^Where  there 

is  the  common  proviso  for  reduction  of  the 
interest  payable  on  a  mortgage  debt,  in  case  of 
punctual  payment,  a  failure  in  such  punctual 
payment  only  affects  the  rate  of  interest  payable 
for  the  half-year  in  which  such  condition  was 
not  fulfilled.    Wayne  v.  Lewis,  8  Eq.  Bep.  1021 ; 

3  W.  B.  600. 

Mortgagee  in  Beeoipt  of  Bonta  aa  Agent 

of  Xortgager.] — Interest  on  mortgage  debt  at 
10  per  cent,  reducible  to  8  per  cent,  if  paid 
within  twenty-one  days  after  it  fell  due.  Mort* 
gagees  were  appointed  by  mortgagor  agents  and 
receivers  over  tne  mortgaged  lands,  and,  as  such 
agents,  acted  so  as  to  dday  the  payment  of  rente 
which,  if  punctually  paid,  would  have  been  funds 
in  their  hands  to  pay  the  interest  within  twenty- 
one  days  : — Held,  mortgagees  could  only  claim 
interest  at  lower  rate.  Chappie  t.  Mohan,  Ir.  B. 
5  Eq.  225. 

Booeipt  of  Bedueod  Bate  after  Default.] — 
A  mortgagor,  who  was  liable  to  pay  interest  at 
the  rate  of  5  per  cent,  unless  paid  within  a 
certain  time  after  it  became  due,  when  it  was  to 
be  reduced  to  4  per  cent,  frequently  paid  interest 
to  the  executor  of  the  mortgagee  at  the  rate  of 

4  per  cent  after  the  time  limited  for  the  lesser 
rate  of  interest: — Held,  that  the  executor  was 
justified  in  receiving  the  lesser  rate  of  interest, 
and  that  the  accounts  were  not  to  be  reopened. 
Booth  V.  Alington,  26  L.  J.,  Gh.  138 ;  3  Jur. 
(NJ3.)  49. 

Belief.] — Mortgagor  reserving  6  per  cent,  with 
proviso  to  take  5  per  cent,  if  paid  within  three 
months  after  due  ;  if  a  great  arrear,  court  will 
not  relieve ;  secus,  if  but  a  small  slip  of  time. 
Brown  v.  Barhham,  1  P.  Wms.  652. 

Where  a  mortgage  is  at  4^  per  cent,  with  a 
proviso  that,  if  the  interest  be  paid  after  each 
naif -year,  and  before  three  quarters  become  due, 
the  mortgagee  will  accept  4  per  cent ;  if  the 


mortgagor  fails  in  paying  the  interest  at  the 
appointed  time,  he  cannot  be  relieved  in  equity. 
NieholU  V.  Maynard,  3  Atk.  519. 

Parol.] — ^A.  lends  money  upon  mortgage  at 
certain  rate  of  interest,  and  afterwards  by  parol 
agrees  to  reduce  rate  of  interest.  Agreement, 
though  verbal,  held  binding,  though  fact  is 
triable  by  issue.  Milton  v.  Edgeworth,  5  Bro.  P.  C. 
313. 

Xortgagee  in  Possesiion.] — A  proviso  in  a 
mortgage  for  a  reduction  of  interest  on  punctual 
payment  does  not  apply  to  the  case  of  the  mort- 
gagee taking  possession  and  receiving  the  rents, 
whether  he  does  so  by  arrangement  with  the 
mortgagor  or  otherwise;  and  accordingly  the 
mortgagee  will  be  allowed,  in  his  accounts  as 
mortgagee  in  possession,  the  higher  rate  of 
interest,  even  though  there  was  no  interest  in 
arrear  at  the  time  of  taking  possession.  Bright 
V.  CampheU,  41  Ch.  D.  388 ;  60  L.  T.  731 ;  87 
W.  B.  746. 

. Through  Mortgagor's  Default.] — ^Under 

a  proviso  in  a  mortgage  deed  for  reduction  of 
interest  on  punctual  payment,  a  mortgagee  in 
possession  through  the  de&ult  of  the  mortgagor 
is  entitled,  on  the  accounts  being  taken,  to 
charge  the  mortgagor  with  the  higher  rate  of 
interest.  Stains  v.  Banks  (9  Jur.  (n.b.)  1049  ; 
reversed  on  appeal,  Beg.  Lib.  7  B.  1868,  1761) 
considered,  union  Bank  qf  London  x,  Ingram, 
60  L.  J.,  Ch.  74  ;  16  Ch.  D.  63  ;  43  L.  T.  659  ;  29 
W.  B.209. 

o.  Penal. 

Belief  against.]— Where  a  mortgage  is  made 
with  reservation  of  4  per  cent.,  and  a  proviso 
that,  upon  nonpayment  within  a  certain  time, 
the  mortgagor  shall  pay  5  per  cent.,  lord  chan- 
cellor held  this  a  nomine  pcensB,  and  relievable  in 
equity.    M'Cholls  v.  Maynard,  3  Atk.  520. 

A  mortgage  is  made,  with  interest  at  5  per  cent., 
provided  that,  if  the  interest  be  not  paid  within 
two  months  after  due,  then  to  pay  6^  per  cent. 
This  is  in  nature  of  a  penalty,  and  the  court  will 
relieve  against  it ;  otherwise,  if  5^  per  cent  be 
reserved  originally,  and  be  lessened  to  5  per  cent, 
if  duly  paid  within  two  months  after  due.  Strode 
V.  Parker,  2  Vem.  316. 

Mortgage  at  5  per  cent.,  with  covenant  to  pay 
6,  on  default  of  paying  the  interest  within  sixty 
days  after  due.  If  the  interest  is  behind  sixty 
days,  the  mortgage  shall  carry  interest  at  6  per 
cent,  and  the  court  will  not  relieve  against  it 
Halifasc  {Marquis)  v.  Biggins,  2  Vem.  134. 

A.  made  mortgage  to  B.  for  1,769Z.,  payable  by 
five  equal  payments,  within  the  space  of  five 
years,  with  interest  at  5  per  cent. ;  but  mort- 
gagor covenanted  that,  if  the  money  should  not 
be  paid  at  those  times,  or  within  three  months 
after,  he  would,  for  every  sum  so  unpaid,  pay  8 
pel*  cent,  interest  until  actual  payment  The 
money  was  not  paid  ;  and,  on  bill  of  foreclosure, 
court  decreed  an  account  of  the  principal  money 
and  interest  at  5  per  cent,  only  ;  but  on  appeal, 
decree  was  reversed,  and  mortgagor  ordered  to 
be  chareed  with  8  per  cent,  interest  from  the 
end  of  three  months  after  each  payment  became 
due.    BwUn  t.  Slattery,  6  Bro.  P.  C.  233. 


Arrears.] — Interest  reserved  at  5  per 


cent. ;   but,  if  not  duly  paid,  then  to  answer 
interest  at  6  per  annum ;  £^«at  arrear  of  interest 
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Mortgagor  decreed  to  pay  but  5  per  cent.,  the 
reservation  at  6  per  cent,  being  only  as  nomine 
pcenas.    HoUsi  v.  Wy$e,  2  Vem.  289. 

Mortgagee  in  PoMetiion.]-— Where  a  mort- 
gagee was  in  possession,  and  there  was  a  stipula- 
tion in  the  mortgage  deeds  for  the  payment  of 
interest,  at  4Z.  10«.  per  cent,  if  paid  regularly, 
and  5/.  per  cent,  if  not,  the  court  confirmed  the 
chief  clerk*s  decision,  allowing  4Z.  10«.  per  cent. 
Staim  T.  Banks,  9  Jur.  (n.s.)  1049.  But  see 
Union  Bank  of  London  y.  Ingram^  50  L.  J.,  Ch. 
74  ;  16  Ch.  D.  53  ;  43  L.  T.  659  ;  29  W.  R.  209. 


4.  Compound. 

a.  In  G-eneral. 

Oenerally.]  —  Rule  as  to  accumulation  of 
interest  upon  interest  not  broken  through. 
Combe  v.  Acland,  Dick.  436. 

Agreement  for.] — ^A  correspondence  took  place 
between  a  mortgagee  and  a  mortgagor,  extend- 
ing over  a  series  of  years,  in  which  the  mort- 
gagee stated  his  intention,  if  the  interest  upon 
the  mortgage  debt  was  not  paid,  to  add  it  to  the 
principal,  and  to  charge  the  same  interest  upon 
the  amount  as  the  mortgage  bore.  The  mort- 
gagor replied  from  time  to  time  that  he  could 
not  pay  the  Interest,  and  that  it  most  be  added 
to  the  claim  of  the  mortgagee : — Held,  that  it 
did  not  amount  to  an  agreement  to  pay  com- 
pound interest ;  and  the  claim  of  the  mortgagee 
was  not  allowed.  Tonipson  v.  Leith^  4  Jur.  (N.B.) 
1091. 

Implied.] — Where  interest  has,  for  a 

length  of  time,  oeen  paid  upon  a  consolidated 
sum  of  principal  and  interest,  an  agreement  to 
that  effect  will  be  inferred,  and  decree  made 
accordingly  McCarthy  y.  Llandaff  (Jjyrd)^  1 
Ball  &  B.  375. 

Vatnro   ot] — An   agreement   to   turn 

interest  upon  a  mortgage  into  principal  must  be 
done  fairly,  and  on  the  advance  of  fresh  money. 
Tkomhill  y.  JSoans,  2  Atk.  330  ;  9  Mod.  331. 


Abfonoe  of.  J — In  the  absence  of  special 

agreement,  simple  mterest  only  can  be  charged 
in  a  mortgage  account.  DanieU  v.  Sinclair^  50 
L.  J.,  P.  C.  50 ;  6  App.  Cas.  181  ;  44  L.  T.  257  ; 
29  W.  R.  569. 

Limitation.] — A.  and   B.,   reversioners 

after  a  life  interest  in  C,  mortgaged  their  pro- 
perty and  covenanted  that  interest  in  arrear 
should  be  capitalised,  and  bear  interest  after 
the  same  rate  ;  and  C.  also  assigned  her  life 
interest  as  a  part  of  the  security : — Held,  that 
the  covenant  was  good  and  valid  ;  and  that  the 
mortgagee  was  not  limited  to  six  years*  interest. 
Clarkion  t.  Henderson,  49  L.  J.,  Ch.  289;  14 
€h,  I>.  348  ;  43  L.  T.  29  ;  28  W.  R.  907. 


Void.] — Proviso  in  the  deed,  if  future 

interest  is  not  paid,  that  intercRt  shall  be  paid 
on  it,  is  void.  OtsuUton  (Lord)  v.  Tarnumth 
(Lord),  2  Salk.  449.  S.  P.,  Broaduxiy  y.  Moor- 
eraftf  Moseley,  247. 

Vsnrioiis.] — Mortgagee  cannot  origin- 
ally stipulate  for  a  collateral  advantage,  as  that, 
if  interest  is  not  paid  at  the  end  of  tiie  year,  it 


shall  be  converted  into  principal,  or  that  mort- 
gagee shall  be  receiver,  with  a  commission,  as 
tending  to  usury ;  but  he  may  stipulate  for  a 
receiver  to  be  paid  by  mortgagee,  and  may 
appoint  a  bailiff,  &c.  Chambers  v.  Goldwin, 
9  Ves.  271 ;  7  R.  R.  181. 

As  against  snbieqnent  Incombranoer.] — A 
prior  incumbrancer  not  allowed  to  turn  interest 
into  principal  by  indorsement,  as  against  a 
subsequent  incumbrancer,  of  whom  she  had 
notice.  Bigby  v.  Craggs,  2  Eden,  200  ;  Amb. 
612. 

Second  Mortgage  for.]  —  Mortgagor  gives 
second  mortgage  for  what  is  due  for  principal 
and  interest  on  first  mortgage,  and  «ilso  for 
interest  upon  interest  due  on  first  mortgage. 
Quaare,  if  second  mortgage  void  as  founded  on 
usury.    Saokett  v.  Bassett,  4  Madd.  58. 

Belief  against.]— Where  mortgagee,  who  is 
entitled  to  only  4^  per  cent,  interest,  had  com- 
pelled mortgagor  to  turn  interest  into  principal 
at  5  per  cent,  at  the  end  of  every  six  months, 
and,  at  the  time  the  mortgage  was  paid  off, 
insisted  on  an  advance  of  six  months*  interest 
over  and  above  interest  which  was  due :  on 
bill  for  relief  against  mortgagee,  and  to  set 
aside  a  grant  to  defendant  of  the  place  of 
steward  to  a  manor  of  plaintiff's,  as  obtained 
by  fraud,  plaintiff  was  relieved  both  in  respect 
to  the  transactions  relating  to  mortgage,  and  also 
in  regard  to  the  grant  of  stewardship.  ThonihiU 
y.  Beans,  2  Atk.  330  ;  9  Mod.  331. 

Master  directed  to  take  an  account  only  of 
what  was  due  on  the  original  sum  at  4^  per 
cent.,  and  plaintiff  to  pay  same  rate  of  interest 
for  any  fresh  money  that  should  appear  due. 
Tb, 

On  Aeeonnt  stated. ] — Compound  interest  on 
mortgage  allowed  on  foot  of  an  account  stated. 
Chesterfield  (Lord)  v.  CromioeU,  I  Eq.  Abr.  287. 

In  Colonies.] — No  larger  sum  can  be  recovered 
by  way  of  interest  on  a  mortgage  in  one  of  our 
colonies  (Demerara),  where  the  Dutch  law  is 
retained,  than  a  sum  equal  to  the  principid. 
Sluind  y.  Brereton,  1  Knapp,  160,  n. 

b.  Afbor  Transfer. 

In  Ooneral.] — Mortgagee  assigns  his  mortgi^ 
to  J.,  who  pays  off  the  principal  and  the  interest, 
which  is  considerably  in  arrear.  Whether  this 
interest  shall  be  reckoned  principal  against  the 
mortgagor,  quiere.  Macoleifield  (Lord)  v.  FUton, 
1  Vem.  168. 

A  mortgage  made  for  4502.,  payable  at  the  end 
of  fiye  years,  with  interest  at  5  per  cent,  in  the 
meantime.  About  two  months  before  the  end  of 
the  five  years,  the  mortgagee  assigned  over  the 
mortgage  for  560/.,  being  the  principal  and 
interest  then  due.  The  5602.  shall  carry  interest, 
though  the  five  years  were  not  elapsed,  the  mort- 
gage being  forfeited  by  the  nonpayment  of  the 
interest.    Oladwln  v.  Hitokman,  2  Vem.  135. 

With  Privity  of  Mortgagor.]— Where  a  mort- 
gage is  assigned  with  the  concurrence  of  the 
mortgagor,  the  interest  paid  to  the  mortgagee 
by  the  assignee  shall  be  taken  as  principal,  and 
carry  interest ;  but  otherwise,  if  assignol  without 
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the  mortgagor's  consent.  Aihenhwrst  y.  James, 
3  Atk.  271. 

If  a  considerable  sum  be  due  for  interest, 
and  the  mortgagee  assigns  over  the  mortgage,  in 
consideration  of  the  amount  of  the  principal 
and  interest,  (if  such  assignment  be  without  the 
privity  of  the  mortgagor,)  then  interest  shall  be 
carried  on  only  on  the  principal;  but,  if  the 
mortgagee  had  applied  to  the  mortgagor  before, 
and  demanded  his  money,  and  required  him  to 
join  in  the  assignment,  and  the  mortgagor 
refused  either  to  pay  or  join,  the  assignee  shall 
have  interest  both  on  the  principal  and  interest. 
Anon.y  Bunb.  41. 

As  between  mortgagee  and  persons  claiming 
under  him,  without  the  privity  of  the  mortgagor, 
they  cannot  add  to  what  is  due,  settle  the 
account,  or  turn  interest  into  principal.  Mathews 
y.  Wallioyn,  4  Yes.  118. 

To  avert  Bale.] — The  interest  on  a  mortgage 
debt  being  in  arrear,  the  mortgagee  ordered  the 
mortgaged  estate  to  be  put  up  for  sale.  To 
avert  the  sale  tiie  defendant  was  induced  to 
agree  to  take  a  transfer  of  the  mortgage,  and, 
pending  the  negotiations  for  the  transfer,  he 
paid  the  amount  due  for  arrears  of  interest. 
The  deed  of  transfer  did  not  contain  any  refer- 
ence to  the  arrears  of  interest  paid  by  him,  but 
merely  purported  to  transfer  the  principal  debt 
and  the  interest  due  at  the  date  of  the  transfer. 
By  a  contemporaneous  deed,  the  owner  of  the 
equity  of  redemption  (who  was  a  trustee) 
purported  to  capitalise  tke  arrears  of  interest 
which  had  been  paid  by  the  transferee,  and  to 
charge  them  with  interest  upon  the  mortgaged 
estate  : — Held,  that,  although  the  deed  purport- 
ing to  charge  the  arrears  of  interest  upon  the 
mortgaged  estate  was  inoperative  inasmuch 
as  the  trustee  had  no  power  to  create  such  a 
charge,  yet  the  transferee  was  entitled  to  charge 
the  amount  paid  by  him  for  arrears  of  interest 
against  the  estate,  as  money  paid  by  way  of 
salvage  to  prevent  the  sale,  but  without  interest 
thereon.  OMrell  v.  Finney,  43  L.  J.,  Ch.  662  ; 
L.  R.  9  Ch.  641  ;  30  L.  T.  733. 

c*  After  Beport. 

In  Oeneral.] — In  the  case  of  a  mortgage  the 
whole  sum  liquidated  by  the  report  carries 
interest.  Creuze  v.  Hunter,  2  Ves.  J.  169;  4 
Bro.  C.  C.  167 ;  2  K.  R.  38. 

Subsequent  interest  on  a  mortgage  to  be 
calculate  upon  the  principal  and  interest  re- 
ported due,  but  upon  bonds  or  legacies  on  the 
principal  only.  Perkyns  v.  JBayntany  I  Bro.  C.  C. 
674. 

Bule  as  to.] — Rule  as  to  the  computation  of 
subsequent  interest,  where  the  amount  of  the 
principal,  interest  and  costs  due  upon  a  mort- 
gage nas  been  found  by  the  master's  report. 
Brewin  v.  Atistin,  2  Keen,  211. 

Where  the  amount  of  principal  and  interest 
due  upon  a  mortgage  has  been  found  by  the 
master's  report,  the  rule  now  is  to  compute  sub- 
sequent interest  upon  the  principal  only,  and 
the  time  for  payment  of  the  money  found  due 
upon  a  mortgage  is  enlarged  upon  the  terms 
oi  paying  the  interest  and  costs  found  due. 
Wkatton  V.  Cradook,  1  Keen,  267 ;  6  L.  J.,  Ch. 
178. 

Under  Agreement  with  Mortgager.]— Interest 

computed   by  the  master's  report  snail  carry 


interest.  But  where  the  mortgagor  signed  an 
account,  whereby  so  much  is  admitt«l  to  be 
due  for  interest,  this  will  not  cany  interest, 
unless  the  mortgagor  by  any  letter  or  writing 
under  his  hand  agrees  to  make  it  principaL 
Braum  v.  Barkham,  1  P.  Wms.  663. 

In  7ftY0iir  of  other  Greditorg.] — ^A  decree  for 
sale  of  an  estate  in  mortgage,  the  master  reported 
a  stated  sum  due  for  the  principal  and  interest, 
and  the  report  was  confirmed.  As  the  mortgage 
was  at  6  per  cent.,  and  there  was  another  mort- 
gagee and  creditors  besides,  from  the  confirma- 
tion of  the  master's  report  it  shall  only  carry 
4  per  cent.    Harris  v.  Harris,  3  AUl.  722. 

6.  Abbbabs. 

I&tereet  on.] — Though  interest  is  in  arrear 
when  the  mortgage  is  paid,  a  mortgagee  shall 
not  have  interest  for  tnat  interest.  Thomhill 
V.  Evans,  2  Atk.  330  ;  9  Mod.  331. 

Where  there  was  a  great  arrear  of  interest  due 
on  a  mortgage,  interest  allowed  for  the  interest 
reserved  in  the  body  of  the  deed.  Howard  ▼. 
HarrU,  1  Vem.  194. 

Bond  for.] — A  mortgagee  takes  a  bond  from, 
the  assignee  of  the  devisee  for  the  arrears  of 
interest  then  due,  and  gives  a  receipt ;  the  bond 
is  still  unpaid :  the  interest  is  still  secured  by 
the  mortgage.  Hardwiok  v.  Mynd,  1  Anst. 
Ill ;  3  R.  R.  662. 

Whether  mortgagee  taking  a  bond  for  arrears 
of  interest  shall  be  at  liberty,  in  case  of  a  defi- 
cient fund,  to  abandon  the  bond  and  re-attach  the 
interest  to  his  prior  charge  against  intervening' 
creditors,  quaere.  In  the  present  case,  the  bond 
for  arrears  being  taken  by  the  guardian  of  an 
infant,  he  was  not  concluded ;  but  lord  chan- 
cellor doubted  whether,  if  it  was  the  spontaneous 
act  of  the  creditor  himself  being  competent,  he 
would  be  at  liberty  to  retract  where  the  point 
of  severing  or  not  affected  third  persons.  EetMni^ 
V.  Stepney,  2  MolL  86. 

As  against  Bemainderman.] — Incumbrancer 
is  entitled  to  arrears  of  interest  against  remain- 
derman, though  by  laches  he  omitted  to  obtain 
it  against  tenant  for  life.  Boe  v.  Pogson,  2 
Madd.  467. 

Where  an  equity  of  redemption  is  put  in, 
settlement,  though  the  tenant  for  life  is  the 
party  bound  to  pay  the  interest  upon  the  mort- 
gage, yet  the  mere  laches  of  the  mortgagee  to 
demand  such  interest  from  the  tenant  for  life 
will  not  prejudice  his  claim  against  those  in 
remainder.  Wrixon  v.  Vize,  2  Dr.  Jc  War.  1^  ; 
3  Id,  104 ;  1  Con.  k,  L.  298 ;  3  7<2.  138 ;  4 
Ir.  Eq.  R.  463  ;  6  Id,  173. 

As  against  Heir.] — The  heir  of  a  mortgagor, 
who  hsM  covenanted  for  himself  and  his  heir» 
to  pay  the  mortgage  debt  and  interest,  cannot 
redeem  without  paying  arrears  of  interest  to  the 
extent  of  twenty  years,  the  mortgagee  being 
entitled  to  tack  the  arrears  of  interest  to  the 
debt  as  against  the  heir.  Mry  v.  Norwood,  S 
De  G.  &  Sm.  240 ;  21  L.  J.,  Ch.  716 ;  16  Jur» 
493. 

As  against  Beoond  Mortgagee.] — ^A.  mortgages 
to  B.,  and  after  to  C. ;  then  B.  enters,  and  after 
suffers  A.,  the  mortgagor,  to  receive  the  profits 
for  several   years  without   requiring   interest* 
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This  interest  shall  not  be  charged  on  the  lands 
to  keep  out  C.  JBentham  v.  Haineourt^  Pre.  Ch. 
30. 

On  Btrenioiiaxy  Interest.  I— A  mortgagee  of 
a  reversionary  interest  in  land  is  precluded 
from  recovering  more  than  six  years*  arrears  of 
interest,  although  accruing  whilst  the  property 
was  reversionary.  Smith  v.  iTtZ/,  47  L.  J.,  Gh. 
788 ;  9  Ch.  D.  143 ;  38  L.  T.  638 ;  26  W.  R. 
878. 

A  testatrix,  who  had  lent  3,000Z.  on  a  mort- 
gage of  freehold  property,  bequeathed  the  income 
of  aU  her  residnarjr  estate  in  trust  for  three 
persons  for  their  joint  lives  and  the  lives  of  the 
survivors  and  survivor,  with  an  ultimate  trust 
in  favour  of  H.  absolutely.  H.  mortgaged  his 
reversionary  interest  in  the  3,0002.  to  the  plain- 
tiff, and  died  insolvent  several  years  before  the 
death  of  the  last  tenant  for  life.  Ko  arrears  of 
interest  on  the  last-mentioned  mortgage  having 
been  paid,  the  plaintiff,  on  the  death  of  the  last 
tenant  for  life,  sought  to  recover  the  whole 
arrears  of  interest : — Held,  that  arrears  of  interest 
could  not  be  recovered  while  the  property  was 
reversionary.    lb. 

Held,  also,  that  the  mortgage  of  the  rever- 
sionary interest  was  not  a  mortgage  of  an 
interest  in  land  within  s.  42  of  3  &  4  Will.  4,  c.  27, 
and  that  the  plaintiff  was,  therefore,  entitled  to 
recover  the  wnole  arrears  of  interest.    lb. 

See  aUo  LiMiTATiOKB,  Statute  of. 

6.  AGAINST  MOBTOAOBB  IK  POSSESSIOlir. 

After  SatlsfMtion  of  Debt] — Mortgagee  let 
into  possession  by  mortgagor  till  he  should  be 
paid  the  sum  lent  and  interest,  overpaid  in  two 
years,  and  holding  over  thirty-two  years  longer, 
was  cluirged  with  the  balance  and  interest  (from 
the  date  of  the  notice  to  pay  the  receipts  to  a 
prior  mortgagee)  at  4  per  cent,  only,  though  he 
had  purchased  two  small  shares  of  a  prior  mort- 
gage, which  had  been  paid  off  at  6  per  cent, 
interest.  Arehdeaeon  v.  Bowes^  M'Cle.  149 ;  13 
Price,  353  ;  28  R.  B.  686. 

There  are,  however,  exceptions  to  this  rule  of 
interest.    8,  C,  M*CleL  166. 

Mortgagee  in  possession  charged  with  interest, 
OQ  gales  of  rent  received  by  him  after  debt 
satisfied.  Trvndettm  v.  ffamill,  1  Ball  9l  B. 
377  :  12  R.  R.  38. 

Where  the  mortgagee  in  possession  became 
overpaid  during  the  suit  to  redeem : — Held,  that 
he  was  liable  to  interest  on  the  balance  from 
the  date  of  the  report,  and  on  the  rents,  &c., 
subsequently  received,  from  the  date  of  such 
receipts.    Lloyd  v.  Janes,  12  Sim.  491. 

Mortgagee  in  possession  holding  over  after 
payment  of  his  principal  and  interest,  charged 
with  the  balance  and  interest.  QtMrrell  v. 
Bechfard,  1  Madd.  269 ;  16  R.  R.  214. 

7.  In  Lieu  op  Notice  to  Pay  off. 

When  Payable.] — ^The  rule  that,  in  case  of 
default  of  payment  by  the  mortgagor,  six  months* 
notice  or  interest  must  be  given,  applies  when 
the  mortgagee  has  required  payment  on  a  par- 
ticular day  and  the  money  is  not  then  paid. 
BarOett  v.  FrMiJdin,  36  L.  J.,  Ch.  671 ;  17  L.  T. 
100  ;  15  W.  R.  1077. 

In  Administration  Snit.]— A  son,  in  1855, 
mortgaged  a  reversionary  interest  to  which  he 


was  entitled  under  his  father's  will,  and  died  in 
March,  1869,  intestate,  and  there  was  no  legal 
personal  representative.  The  mortgagee,  having 
filed  a  bill  for  the  administration  of  the  father's 
estate,  was,  on  behalf  of  a  surety  of  the  mort- 
gagor, paid  the  principal  and  interest  due  on  the 
mortgage  secunty  and  a  sum  for  costs  of  suit. 
On  motion  to  dismiss  the  bill : — Held,  that  he 
was  not  entitled  to  six  months*  interest  in  lieu  of 
notice,  but  that  he  v^as  entitled  to  the  costs  of 
the  motion,  as  he  had  been  paid  off  in  a  summary 
way.    LetU  v.  Hutchiiit^  L.  R.  13  £q.  176. 

If  in  an  administration  suit  a  mortgagee 
consents  to  the  sale  of  the  mortgaged  property, 
such  consent  amounts  to  an  acceptance  by  him 
of  notice  to  pay  off ;  and,  if  the  property  is  sold, 
he  is  not  entitled  to  six  months*  interest  in  lieu 
of  notice,  but  only  interest  for  the  period  which 
intervenes  between  the  actual  payment  off  and 
the  expiration  of  the  six  months  from  the  time  of 
such  consent  being  given.  Day  v.  Day^  31 
Beav.  270  ;  31 L.  J.,  Ch.  806  ;  8  Jur.  (N.8.)  1166  ; 
7  L.  T.  122 ;  10  W.  R.  728. 


Delay  in  Completion  of  Order.] — One  of 


the  beneficiaries  under  a  will  mortgaged  her 
interest  in  the  testator's  estate.  She  gave  the 
mortgagees  six  months*  notice  to  pay  off  the 
mortgage  on  the  1st  of  July,  1885,  and  on  the 
20th  of  May,  1885.  an  order  was  made  in  an 
action  to  administer  the  estate,  on  the  applica- 
tion of  the  beneficiaries  and  in  the  presence  of 
the  mortgagees,  which  directed  (inter  alia) 
payment  to  the  mortgagees,  out  of  funds  in  court 
standing  to  the  credit  of  the  mortgagor,  of  the 
mortgage  debt,  with  Interest  up  to  the  1st  of 
July,  1885.  Owing  to  delay  in  the  completion 
of  the  order  the  payment  could  not  be  made  on 
the  1st  of  July,  and  on  the  2nd  of  July  the  mort- 
gagees took  out  a  summons,  claiming  six  months' 
additional  interest  in  lieu  of  a  fresh  six  months* 
notice  to  pay  off  the  mortgage.  On  the  20th  of 
July  the  order  was  completed,  and  on  the  21st  of 
July  the  mortgagees  took  the  sum  mentioned  in 
the  order  out  of  court : — Held,  that  the  mort- 
gagees were  only  entitled  to  additional  interest 
from  the  1st  to  the  21st  of  July,  on  the  ground 
that,  by  accepting  the  order,  they  assented  to 
payment  out  of  the  fund  in  court  subject  to  all 
the  contingencies  to  which  the  completion  of  the 
order  might  be  subject.  JfoM,  In  r«,  Levy  v. 
SewUl,  55  L.  J.,  Ch.  87  ;  31  Ch,  D.  90 ;  54  L.  T. 
49  ;  34  W.  R.  59. 

Reversionary  Interest— Death  of  Tenant 

for  Life.] — In  the  year  1852,  pursuant  tp  an 
order  made  in  a  suit  to  administer  the  trusts  of 
a  will,  a  sum  of  2O,00OZ.  consols  was  trans- 
ferred into  court  to  satisfy  an  annuity  of  600Z. 
bequeathed  to  A.  by  the  will.  B.,  who  was, 
under  the  will,  absolutely  entitled  to  the  fund  in 
court,  subject  to  A.*s  life  interest  therein,  mort- 
gaged his  reversionaiy  interest  to  secure  the 
repayment  of  5,000Z.  and  interest.  A.  died  in 
June,  1891.  Upon  a  petition  by  the  trustee  of 
B.*s  marriage  settlement  for  a  transfer  to  him  of 
the  fund  in  court,  after  sdlllng  so  much  thereof 
as  would  pay  the  amount  due  on  the  mortgage : 
— Held,  that,  as  the  mortgagees  had  taken  no 
steps  to  compel  payment  of  their  security,  they 
were  entitled  to  nave  six  months'  interest  (from 
the  date  of  the  service  of  the  petition  on  them) 
in  lieu  of  notice  in  the  usual  way.  Smith  v. 
SmUh,  60  L.  J.,  Ch.  694  ;  [1891]  3  Ch.  550  ;  66 
L.  T.  334 ;  40  W.  R.  32. 
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Agreement  for — ^Tltle  Deed  not  Forthcoming.] 
—Mortgagor,  desiring  to  redeem,  agreed  to  pay 
three  months*  interest  in  lieu  of  notice.  Mort- 
gagee was  unable  to  produce  the  title  deed : — 
Hdd,  that  interest  must  stop  at  the  end  of  the 
three  months.  Jameg  y.  Rumsey^  48  L.  J.,  Ch. 
845 ;  11  Ch.  D.  398  ;  27  W.  R.  617. 

Bqnitable  Kortgagee.] —  An  equitable  mort- 
gagee, who  had  proved,  his  debt  before  the 
master,  was  ordered  to  reconvey  to  the  pur- 
chaser upon  receiving  his  money  without  the 
usual  notice.    MaUon  y.  Swifts  5  Jur.  645. 

Where  Kortgagee  in  Poiaeeiion.] — ^A  mort- 
gagee who  enters  into  possession  of  the  mortgaged 
property,  since  he  thereby  does  what  amounts 
to  taking  proceedings  to  recoyer  his  mortgage- 
money,  deprives  himself  of  his  equitable  right  to 
insist  on  six  months*  notice  or  interest  in  lieu  of 
notice  from  a  person  seeking  to  redeem  the 
mortgage.  Bomll  y.  Bndle,  65  L.  J.,  Ch.  542  ; 
[1896]  1  Ch.  648 ;  44  W.  R.  623. 

In  Compnliory  Sale.] — In  the  case  of  the  com- 
pulsory purchase,  under  the  Lands  Clauses  Act, 
1845,  of  land  being  subject  to  mortgage,  interest 
is  payable  by  the  vendor  to  the  mortgagee  in  lieu 
of  notice.  Speneer-Bell  toL.  ^8.  W.  By,,  33 
W.  R.  771. 

Ship.]— The  contract  of  mortgajge  of  a  ship 
provided  that  interest  should  be  paid  half-yearly 
in  advance.  The  mortgagee  sold  the  ship 
shortly  before  a  half-yearly  day  for  payment  of 
interest,  and  received  the  balance  of  purchase- 
money  (covering  his  principal  debt)  three  days 
after  that  half-yearly  day  : — Held,  that  he  was 
oiUy  entitled  to  interest  in  respect  of  the  three 
days  for  that  half-year.  Banner  v.  Berridge,  50 
L.  J.,  Ch.  630  ;  18  Ch.  D.  254  ;  44  L.  T.  680  ;  29 
W.  R.  844  ;  4  Asp.  M.  C.  420. 

D.  ASSIGNMENT  AND  TRANSFER. 

1.  In  General,  US3, 

2.  At  Undervalue,  1485. 

3.  Title  of  Assignee,  1485. 

4.  Account,  1488. 

6.  Under  Vendor  and  Purchaser  Act^  1874, 

*.  4, 1490. 
6.  Under  Conveyancing    Act,  1881,  9,  16, 

1490. 

1.  Ix  Genebal. 

Under  Deposit.  1 — ^Where  a  debtor  deposits 
a  title  deed  with  his  creditor,  as  security  for  a 
debt,  the  interest  which  the  creditor  thereby 
acquires  in  the  deed  may  be  assigned  by  him  to 
a  third  person.  Hohson  v.  Mellond,  2  M.  &  Rob. 
342. 

By  Parol.] — ^An  equitable  mortgagee  by 

deposit  of  a  deed  cannot  pass  his  interest  in  the 

Eroperty  by  a  parol  voluntary  gift  accompanied 
y  delivery  of  the  deed  ;  and,  as  his  interest  in 
the  deed  is  only  incidental  to  his  interest  in  the 
mortgage,  the  donee  of  the  deed  has  no  right 
to  retain  it.  Richardson^  In  re,  Shillito  v. 
Hohsen,  55  L.  J.,  Ch.  741  ;  30  Ch.  D.  396 ;  53 
L.  T.  746  ;  34  W.  R.  286— C.  A. 

Kotioe.] — ^Notice  to  mortgagor  of  assignment 
not  necessary  to  its  validity.  Jonjes  v.  Qibbons, 
9  Ves.411;  7  R.  R.  247. 


Assignee  of  a  mortgage  from  persons  not 
having  notice  of  mortgagor's  being  only  tenant 
for  life,  not  bound  to  discover  whether  he  him- 
self had  notice.  Swe^  v.  Southcote^  2  Bro.  C.  C. 
67 ;  Dick.  670. 

A  party  taking  an  equitable  mortgage  with 
notice  of  a  prior  equitable  mortgage  cannot, 
by  assignment  to  another  without  notice,  give 
him  a  better  title.     Ford  v.  White,  16  Beav.  120. 

Where  mortgagee  assigns  without  notice, 
delivery  of  goods  by  mortgagor  to  mortgagee  is 
a  good  discharge  as  to  mortgagor  against  assignee. 
Norrish  v.  MarshaU,  5  Mad£  475. 

After  an  assignment  of  a  mortgage,  payments 
to  the  mortgagee,  with  notice,  must  be  allowed 
by  the  assignee ;  the  registry,  the  premises  being 
in  Middlesex,  is  not  notice  for  this  purpose. 
Tender,  after  the  bill  filed,  of  the  balance, 
deducting  the  payments  to  the  mortgagee,  with 
costs,  deprived  the  assignee  of  subsequent  costs. 
WUliams  v.  Sorrell,  4  Ves.  389. 

Sub-Kortgage.] — ^A  mortgagee  assigns  the 
mortgage  debts,  and  executes  a  bond  to  the 
assignee  for  the  amount,  but  by  a  memorandum 
of  even  date  with  the  assignment  he  declares 
that  he  advanced  to  the  assignor  part  of  the 
debts  only,  and  will  stand  posseted  of  the 
remainder  (specifying  the  amount)  in  trust  for 
the  assignor.  The  security  proving  deficient : — 
Hdd,  that  the  transaction  was  in  substance  a  sub- 
mortgage, giving  the  assignee  a  priority  as  to 
the  amount  advanced  by  him.  Berridge,  Ex 
parte,  Loosemore^  In  re,  3  Mont.  D.  &  D.  464  ;  7 
Jur.  1141. 

Building  Soeiety.]— A  building  society  is  not 
precluded  by  the  provisions  of  the  Buildings 
Societies  Act,  1874  (37  &  38  Vict,  c  42),  from 
exercising  the  ordinary  rig^t  of  a  mortgs^ee  to 
transfer  his  mortgage,  by  way  of  assignment,  to 
any  third  person.  Ulster  Permanent  BtUlding 
Soeiety  v.  QlenUm,  21  L.  R.,  Ir.  124. 

Kortgage  of  Two  Sstates,  One  Surety  for 
Other— Sale  of  Kortgagee'i  Interest  to  Prior 
Kortgagee,  after  Offer  to  Owner  of  Surety 
Sitate.] — ^A  mortgagee  upon  two  estates,  one  of 
which  was  not  to  be  had  recourse  to  unless  the 
other  proved  insufficient,  instituted  a  redemption 
suit  against  the  prior  mortgagees  of  the  other 
property,  setting  up  various  doubtful  claims 
against  them.  The  prior  mortgagees  offered  a 
small  Sinn  of  money  for  the  purchase  of  her 
interests.  She  applied  to  the  owners  of  the 
surety  estate,  offering  either  to  sell  to  them  on  the 
same  terms  or  to  allow  them  to  continue  the 
suit.  They  refused  or  neglected  to  do  anything, 
and  she  then  sold  to  the  prior  mortgagee : — Held, 
that  under  the  circumstances  the  sale  was 
binding  on  the  owners  of  the  surety  estate. 
Aoland  v.  Chavener,  1  N.  R.  350.  And  see  81 
Beav.  482  ;  32  L.  J.,  Ch.  474. 

Vesting,  under  Truitee  Aet,  1898.]— The  excep- 
tion of  mortgages  for  securing  trust  money  from 
the  operation  of  s.  12  of  the  Trustee  Act,  1893, 
explained.  London  and  Ctmnty  Banking  Co.  v. 
Ooddard,  66  L.  J.,  Ch.  261 ;  [1897]  1  Ch.  642  ; 
76  L.  T.  277  ;  46  W.  R.  310. 

Praotioe — ^Injnnotion.] — S.,  in  consideration  of 
a  loan  of  10,0002.  from  G.,  assigned  to  the  latter 
two  mortgages,  which  he  held  upon  an  estate 
belonging  to  K.,  and  executed  another  mortgage 
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of  an  estate  of  his  own,  by  waj  of  further 
security.  Afterwards,  on  N.'s  mortgage  debts 
becoming  dae,  S.  brought  an  action  against  him 
on  the  covenants  in  his  mortgage  deeds,  which 
O.  filed  a  bill  to  restrain.  On  motion  to  dis- 
cbarge an  injunction  granted  by  the  vice-chan- 
cellor : — Held,  that  it  ought  not  to  have  been 
granted,  except  upon  the  term  of  the  plaintiff 
reconveying  S/s  mortgage,  and  releasing  him 
from  his  mortgage  debt ;  and,  the  plaintiff  now 
declining  these  terms,  and  S.  undertaking  that 
the  sum  to  be  recovered  in  the  action  should  be 
paid  to  the  plaintiff,  the  injunction  was  dis- 
solved. €h/mey  v.  Seppings^  2  Ph.  40  ;  1  Coop, 
t.  Cott.  12 ;  15  L.  J.,  Ch.  386. 

2.  At  Undebyalite. 

Generally.] — A  purchaser  or  mortgagee  buying 
in  an  incumorance  for  less  than  is  due  shall 
have  the  benefit  of  the  whole  money  due  thereon. 
Ajicovgh  V.  Johnton^  2  Vem.  66. 

Where  a  mortgagee  buys  in  an  incumbrance, 
he  shidl  be  allowed  all  that  is  due  on  it,  though 
he  bought  it  in  for  less  ;  otherwise,  if  an  heir  or 
trustee  buys  in  an  incumbrance.  Daroy  v.  HaU^ 
1  Vem.  49. 

A  stranger  gets  an  assignment  of  a  mortgage 
for  less  than  is  due.  The  mortgagor  or  his  heir 
shall  not  redeem  without  paying  the  whole  that 
is  due.    Phillips  v.  Vaugnan^  1  Vem.  336. 

Mortgagee  assigns  his  mortgage  for  less  than 
is  really  due  to  him.  The  mortgagor  shall  not 
redeem  without  paying  the  whole  money  due  on 
the  mortgage.  Williams  v.  SpringfeUd,  1  Vem. 
476. 


As  against  subsequent  Inenmbraneers.] 


— Where  there  are  subsequent  incumbrances  or 
creditors,  a  man  that  bays  in  a  prior  incumbrance 
shall  be  allowed  only  what  he  really  paid.  But 
it  is  otherwise  as  between  him  and  the  mortgagor 
or  his  heir.    Ih. 

Heir.] — If  an  heir,  or  any  other,  buys  in  an 
incumbrance,  he  shall  not  be  allowed  as  against 
a  purchaser  any  more  than  he  really  paid  for 
such  incumbrance.    Long  v.  Clopton^  1  Vem.  464. 

The  heir  buying  in  an  incumbrance  on  the 
estate,  charged  with  the  portions,  allowed  no 
more  than  what  he  really  paid  Brathwaite  v. 
JBrathwaiief  I  Vem.  336. 

Tenant  for  Life.]— Semble,  a  tenant  for  life 
buying  up  an  incumbrance  affecting  the  inheri- 
tance is  not  entitled  to  have  credit  against  such 
inheritance  for  any  greater  amount  than  he 
actually  paid.  Mill  v.  Brotone,  Dr.  426  ;  6 
Ir.  Eq.  R.  403. 

3.  Title  of  Assignee. 

Generally.] — The  assignee  of  a  mortgagee 
cannot  stand  in  any  different  character,  or  hold 
any  different  position,  from  that  of  the  mort- 
gagee himself,  although  the  mortgagor  may  not 
have  been  a  party  to  &e  assignment.  Walker  v. 
Jones,  35  L.  J.,  P.  C.  30 ;  L.  R.  1  P.  0.  50 ;  12 
Jur.  (K.S.)  381 ;  14  L.  T.  686  ;  14  W.  R.  484. 

Assignment  after  Deposit.] — M.  at  Co.  deposit 
with  S.  &  Co.  the  mortgage  deeds  of  certain 
colonial  property,  for  securing  a  floating  balance 
due  from  M.  k  Co.  to  S.  &  Co.,  and  afterwards 
execute  an  assignment  of  the  mortgage  debt,  **  in 
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addition  to  the  securities  then  already  held  by 
S.  &  Co.,"  but  without  making  any  aotual  assign- 
ment of  the  mortgage  itself,  or  the  mortgaged 
property : — Held,  that  S.  &  Co.  continued,  never- 
theless, the  equitable  mortgagees  of  the  mort- 
gaged property.  Smith,  Ex  parte,  2  Deac.  &  C. 
271. 

Ck>nslderation— For  Kortgage.]— A.  obtained 
a  mortgage  of  real  and  personal  estate  from  B., 
without  consideration.  It  was  afterwards  depo- 
sited with  C.  as  a  security,  who  had  no  notice 
of  the  circumstances  under  which  it  had  been 
obtained :— Held,  that  C.  could  stand  in  no 
better  position  than  A.,  and  the  deed,  being  void 
as  against  A.,  was  equally  void  as  against  C. 
Parker  v.  Clarke,  30  Beav.  54 ;  7  Jur.  (N.8.) 
1267  ;  9  W.  R.  877. 

On  the  10th  of  February,  1879,  the  plaintiff 
mortgaged  to  B.  for  250Z.  their  equitable  interests 
in  a  sum  of  stock,  and  also  certain  policies  of 
assurance.  By  the  mortgaged  deed  they  ac^ow- 
ledged  the  receipt  of  250Z.,  and  they  sdso  signed 
a  receipt  for  that  sum  indorsed  on  toe  mortgage 
deed.  On  the  1 1th  of  March,  1 879,  B.  transferred 
the  mortgage  to  H.,  who  gave  full  value  for  it  as 
a  mortgage  for  2502.,  and  had  no  notice  that  the 
plaintifb  had  not  received  that  sum.  The  plain- 
tiff brought  their  action  alleging  that  they  had 
only  received  91/.  instead  of  250^,  and  asking 
redemption  on  payment  with  interest  of  what 
they  had  actually  received.  The  court  considered 
that  the  evidence  would  have  been  sufficient  to 
entitle  the  plaintifb  to  a  judgment  on  that 
footing  as  against  B.,  but : — Held,  that  as  against 
H.,  who  had  no  notice  that  the  whole  250?.  had 
not  been  advanced,  the  account  must  be  taken 
on  the  footing  of  its  having  been  advanced  ;  for 
that,  in  the  absence  of  any  circumstances  to 
cause  suspicion,  he  was  entitled  to  rely  on  the 
acknowledgment  in  the  mortgage  deed  and  the 
indorsed  receipt,  and  had  a  better  equity  than 
the  plaintiffs,  who,  by  leavinj?  the  documents  in 
the  hands  of  B.,  had  enabled  him  to  conmiit  a 
fraud.  Biekerton  v.  Walker,  55  L.  J.,  Ch.  227  ; 
31  Ch.  D.  151 ;  53  L.  T.  731 ;  34  W.  R.  141— 
C.A. 

For  Assignment.] — ^A.  mortgaged  property 

to  three  trustees,  B.,  C.  and  D.  Some  time  after, 
B.,  who  was  a  solicitor,  having  in  his  hands  a 
sum  belonging  to  a  client,  E.,  proposed  to  lay  it 
out  on  a  tranter  of  the  mortgage.  He  prepajred 
a  transfer,  which  was  executed  by  A.,  B.  and  C, 
but  not  by  D.,  and  a  receipt  for  the  money  was 
signed  by  B.  and  C.  alone.  No  money  was 
ever  paid,  and  it  was  lost  by  B.'s  insolvency  : — 
Held,  that  the  transfer  to  £.  was  ineffectual, 
the  consideration  not  having  actually  been  paid, 
and  that,  in  equity,  the  deed  was  inoperative 
both  against  the  mortgagor  and  the  three  trustees. 
Griffin  V.  Oowes,  20  Beav.  61. 

An  action  was  brought  by  the  transferor  of  a 
mortgage  against  the  transferees,  Peeking  for 
payment  of  the  money  which  was  the  considera- 
tion of  transfer,  or  to  have  his  mortgage  and  other 
deeds  back  again.  The  plaintiff  and  the  defen- 
dants employed  in  the  matter  of  the  transfer  the 
same  firm  of  solicitors,  who  were  then  in  good 
credit.  On  the  20th  October,  1888,  the  plaintiff 
executed  the  transfer,  which  expressed  that  the 
money  was  paid,  and  he  handed  the  transfer  and 
the  title  deeds  to  the  solicitors,  they  undertaking 
either  to  return  them  or  to  pay  the  money.  The 
plaintiff  did  not  make  any  inquiry  till  the  5th 
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Febniaiy,  1889,  the  solicitors  telling  him  so  mach 
notice  was  required.  On  the  22Dd  February 
the  solicitors  handed  oyer  the  deeds  and  the 
txansfer  to  the  defendants.  On  the  15th  March 
the  solicitors  filed  their  petition  in  bankruptcy. 
The  defendants  never  paid  the  money  in  cash  to 
the  solicitors,  but  they  set  oft  in  their  books  part 
of  a  sum  owed  by  them  to  the  defendants  : — 
Held,  that  the  dd^endants  ought  to  have  paid  the 
solicitors  in  cash,  and  were  not  entitled  to  setoff 
a  debt  due  to  them  from  the  solicitors;  that 
there  had  been  no  negligence  on  the  part  of  the 
plaintiff,  and  that  the  deed  was  an  escrow  until 
the  defendants  had  paid  the  money  to  the 
solicitors  in  cash.  Coupe  v.  Collyer,  62  L.  T.  927. 
On  the  transfer  of  a  mortgage  for  10,0OOZ., 
with  an  additional  adyanoe  of  4,000^.,  it  was 
proved  that  the  10,0002.  was  paid  in  bank  notes 
by  the  transferee  to  the  original  mortgagee,  and 
the  4,000Z.  by  a  cheque  to  the  mortgagor,  as  to 
which  there  was  no  proof  that  it  was  honoured  : 
— Held,  that  the  payment  of  the  10,000/.  was  a 
sufficient  consideration  as  against  one  claiming 
under  a  voluntary  settlement.  Doe  d.  Barnes  v. 
Jtooy  6  Scott,  625  ;  4  Bing.  Cn.0.)  737. 

Leaie  Asfignod  but  not  Deliyvred.] — Where, 
under  a  lease  from  A.  to  B.  for  twenty-one  years, 
at  the  rent  of  502.,  B.  by  indenture  assigned  the 
lease  to  C,  to  secure  money  previously  ^vanced 
to  him  by  C,  a  great  part  of  which  was  laid  out 
by  B.  in  repairing  and  improving  the  premises 
demised  ;  and  0.  registerea  the  assignment,  but 
did  not  take  the  indenture  of  lease  from  B.,  who 
afterwards  gave  up  the  indenture  to  A.,  in  con- 
sideration of  receiving  a  further  advance  from 
him  of  2002.,  to  be  expended  in  further  improve- 
ments ;  and  A.  granted  him  a  new  lease,  at  the 
increased  rent  of  702.  per  year ;  and  B.  afterwards 
again  gave  up  that  lease,  on  having  another 
advance  made  to  him  of  2002.  more  by  A.,  and 
took  a  third  lease  from  him  at  a  rent  of  902. : — 
Held,  that  C.  was  not,  under  the  circumstances, 
precluded,  by  the  neglect  to  take  from  B.  the 
indenture  of  lease,  from  availing  himself  of  the 
assignment  against  A.  Bailey  v.  Fervwr,  9 
Price,  262  ;  28  B.  B.  666.  But  see  GoodtUle  d. 
Norrie  v.  Morgan^  1  Term  Bep.  756. 

Fraud  of  Solioitor— Kegligence  of  Traniferor.] 
— G.  and  H.  were  mortgagees  for  1,0002.  on  pro- 
perty of  S.  Their  solicitors,  D.  and  P.,  who  nad 
the  deeds  in  their  custody,  applied  to  the 
defendant,  who  was  also  a  client  of  theirs, 
saying  that  they  believed  he  had  1,0002.  to  invest 
on  mortgage,  and  that  G.  and  H.  wanted  1,0002. 
on  a  tranter  of  S.'s  mortgage.  The  defendant 
inspected  the  property,  and,  being  satisfied,  he, 
on  the  19th  of  June,  1878,  sent  the  1,0002.  to 
D.  and  P.,  who  gave  him  a  receipt  for  it.  In 
July  D.  and  P.  fraudulently  induced  G.  and  H. 
to  execute  a  deed  of  transfer  to  the  defendant 
with  a  receipt  indorsed,  which  deed  they  stated 
to  G.  and  H.  to  be  a  deed  of  reconveyance  to  S. 
on  his  paying  off  the  mortgage.  D.  and  P. 
shortl}*^  afterwards  handed  this  deed  with  the 
title  deeds  to  the  defendant,  and  went  on  paying 
him  interest  as  if  they  had  received  it  from  S., 
who  was  in  fact  paying  his  interest  to  the  agents 
of  G.  and  H. ;  G.  and  H.  made  no  inquiry  as  to 
the  mortgage,  and  this  went  on  till  1883,  when 
D.  and  P.  became  bankrupts,  and  the  1,0002. 
received  from  the  defendant,  which  had  never 
been  handed  over  to  G.  and  H.,  was  lost. 
G.  and  H.  then  brought  their  action  against 


the  defendant  asserting:  a  rig^t  against  the 
property  in  the  nature  of  an  unpaid  vendor's 
lien  : — ^Held,  that,  as  the  plaintiffs  by  the  deed  of 
transfer  and  receipt  which  they  handed  to 
D.  and  P.  enabled  them  to  represent  to  the 
defendant  that  the  1,0002.  whicn  he  had  pre- 
viously handed  to  D.  and  P.  had  come  to  the 
hands  of  the  plaintiffiB,  they  had  raised  a  counter 
equity  which  prevented  their  claiming  a  vendor's 
lien,  though  this  would  not  have  been  the  case  if 
(D.  and  P.  having  no  authority  to  receive  money 
for  the  plaintiffs)  the  defendant  had  paid  the 
1,0002.  to  D.  and  P.  at  the  time  when  toe  deeds 
were  delivered  to  him,  since  he  would  then  have 
known  that  the  plaintiffs  had  not  received  the 
money.  Swinbankt^  Ex  parte  (11  Ch.  D.  526), 
distinguished.  Gordon  v.  Jameiy  30  Ch.  D.  249 ; 
53  L.  T.  641  ;  34  W.  B.  217— C.  A. 

Quaere,  per  Cotton,  L.J.,  whether  D.  and  P., 
assuming  them  to  have  authority  to  receive 
mortgage  money  on  behalf  of  the  plaintiffs,  could 
be  taken  ever  to  have,  in  fact,  received  this  1,0002. 
on  their  behalf.    lb, 

Hotwithitanding  Iqjimetion  against  A«- 
•ignor.] — ^A  mortgagee  who  takes  an  assignment 
of  property  without  notice  of  any  defect  in  his 
asfiignor^s  title  acquires  a  good  title,  notwith- 
standing that  his  assignor  has  in  fact  been 
restrained  by  injunction  and  the  appointment  of 
a  receiver  from  dealing  with  such  property. 
Wigram  v.  Buckley,  63  L.  J.,  Ch.  689  ;  [1894]  3 
Ch.  488;  7  B.  469;  71  L.  T.  287;  43  W.  B. 
147— C.  A. 

Assignmont  after  Beeree.] — ^After  decree  in  a 
suit  by  a  second  mortgagee  to  redeem  t^e  first, 
and  foreclose  the  sul»equent  mortgagees,  one  of 
the  subsequent  mortgagees  assign^  his  interest 
in  the  promises  to  A. ;  A.  then  fileda  bill  against 
all  the  parties  to  the  former  suit,  praying  to  be 
entitled  to  the  benefit  of  that  suit,  and  to  redeem 
the  mortgagees  who  wero  prior  to  himself,  and  to 
foreclose  the  others.  The  bill  was  dismi^ed  as 
against  all  the  defendants  except  the  assignor, 
and  A.  was  declared  to  be  entitled  to  stand  in  his 
place,  and  to  use  his  name  in  the  further  prosecu- 
tion of  the  first  suit.  Booth  v.  Creewiehe,  8  Sim. 
352. 

Bquitable  Kortgagoe  with  Hotioe  Aiiigneo 
without.] — ^A  party  taking  an  equitable  mortgage 
with  notice  of  prior  equitable  mortgage,  cannot, 
by  assignment  to  another  without  notice,  give 
him  a  better  title.    Ford  v.  WhUe,  16  Beav.  120. 

Hotioo  through  Bolioitor. — ^A  transferee  of  a 
mortgage  is  not  affected  by  the  knowledge  of  the 
solicitor,  acting  for  him  in  the  matter  dt  the 
transfer,  of  an  incumbrance  subsequent  to  the 
original  mortgage,  so  as  to  prevent  him  from 
making  further  advances,  such  knowledge  not 
being  material  to  the  business  of  the  transfer 
Wyllie  V.  Pollen,  3  De  G.  J.  &  S.  596  ;  2  N.  B. 
500 ;  32  L.  J.,  Ch.  782  ;  9  L.  T.  71  ;  11  W.  B. 
1081. 

4.  ACCOUNT. 

Assignment— Without  Priyitj  of  Kortgagor.] 

— As  a  mortgagee  is  a  trustee,  to  answer  the 
profits  of  his  pledge,  if  he  assigns  his  mortgage 
without  the  assent  of  the  mortgagor,  he  is 
bound  to  account  for  them,  both  before  and 
after  the  assignment,  though  assigned  only  for 
his  own  debt.     Sed  quseie,  if  the  mortgagor 
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hides  himself  so  that  he  cannot  he  scnred  with 
a  subpoena  to  foreclose,  if  the  mortgagee  may 
not  assign,  without  being  answerable  for  the 
profits  after  the  assignment.  NorfolVt  (JhiJte) 
Que,  3  Ch.  Ca.  S. 

Assignment  of  a  mortgage  without  the  privity 
of  the  mortgagor ;  the  assignee  takes  subject  to 
the  account  between  the  mortgagor  and  mort- 
gagee. MaUhetM  v.  WaZlwyn,  4  Yes.  118.  8.  P., 
Chamber*  v.  Goldwin,  9  Yes.  264  ;  7  R.  B.  181. 

Where  assignee  takes  assignment  of  mortgage 
without  requiring  mortgagor  to  be  a  party 
thereto,  he  takes,  though  he  has  no  notice,  sub- 
ject to  the  accounts  subsisting  at  that  time 
between  the  mortgagor  and  mortgagee.  Brad- 
toell  Y.  Catchpole,  3  Swanst  79,  n. ;  19  B.  B.  180. 

Although  the  transferee  of  a  mortgage,  with- 
out the  mortgagor's  concurrence,  takes  it  subject 
to  the  equities  affecting  the  account  between  the 
mortgagor  and  mortgagee,  and  can  claim  on  his 
security  no  more  than  is  justly  due  from  the 
mortgagor,  yet,  if  the  transfer  is  for  value  and 
without  notice  of  equitable  grounds  which  render 
the  security  impeachable  by  the  mortgagor  as 
against  the  mortgagee,  then,  as  between  the 
mortgagor  and  tra^eree,  the  latter  has  the 
better  equity,  and  is  entitled  to  what  is  due  to 
him  on  his  security.  Nant-y-glo  and  Blaina 
IronworU  Co.  y.  Tamplin,  85  L.  T.  126.  S.  P., 
Judd  ▼.  Green,  45  L.  J.,  Ch.  108  ;  33  L.  T.  697. 

EiTeet  of,  ai  to   Xonoy  Due.] — ^Where 

mortgagee  assigns  his  interest  in  mortgage,  all 
the  money  then  due  shall  be  accounted  principal 
Anon.,  3  Salk.  241. 

If  a  mortgagee  fairly  assigns  his  mortgage, 
all  the  money  IwnA  fide  paid  by  the  assignee  shall 
be  accounted  principal,  but  the  mortgagor  shall 
not  be  concluded  thereby.    Smith  y.  Pemherton, 

1  Ch.  Ca.  67  ;  Oladman  v.  Henchman,  1  Eq.  Ca. 
Abr.  287.    8,  C,  nom.  Gladwyn  y.  HUehman, 

2  Yem.  135.  And  in  Anon.,  1  Ch.  Ca.  258,  such 
was  said  to  be  the  constant  rule  in  equity,  and 
that  there  was  not  one  case  contra,  except  Porter 
V.  HubbaH  or  Mobart  (2  Ch.  Bep.  85 ;  3  Ch.  Bep. 
78),  which  was  decided  by  the  lords  upon  its  own 
circumstances  of  peculiar  hardship.  See  also 
Maccle»md  (Jjnrd)  v.  Fitton  (1  Yem.  168), 
where  the  court  thought  it  reasonable  that  the 
interest  should  carry  interest  with  respect  to 
an  assignee. 

Mortgagee  assigns  his  mortgage  to  S.,  who  pays 
oft  the  principal  and  the  interest,  which  is  con- 
siderably in  arrear.  Whether  this  interest  shall 
be  reckoned  principal  against  the  mortgagor. 
Maeeleefield  (tord)  ▼.  IHtton,  1  Yem.  168. 

Property  was  conyeyed  to  trustees  to  raise  by 
mortgage  76,0002.,  and  pay  off  prior  mortgagees, 
whose  mortgage  debts,  including  arrears  of 
interest,  amounted  to  that  sum.  The  trustees  did 
not  raise  the  75,000Z.,  but  allowed  A.  to  pay  off 
the  prior  mortgagees,  and  to  take  transfers  of 
their  mortgages,  and  then,  in  consideration  of 
such  payments,  executed  a  deed  purporting  to 
assign  to  A.  the  76,000Z.  raisable  under  the  trust, 
and  to  mortgage  the  property  to  A.  for  76,0002. : 
— Held,  that  A.  was  not  entitled  to  stand  as  a 
mortgagee  for  the  principal  of  75,0002.,  but  only 
for  the  principal  and  interest  due  on  the  trans- 
ferred mortgages.  Thompson  v.  Hudeon,  L.  B.  2 
Eq.  612. 


Kortgage  fbr  Cofta  o£]— F.  devised  a 


real  estate  to  trustees  for  a  term  of  2,000  years 
upon  trust  to  raise  money  in  aid  of  his  personal 


estate,  and  subject  thereto  in  strict  settlement. 
Large  sums  of  money  were  raised  under  this 
trust,  and  amongst  others  a  sum  of  10,0002.  by  a 
mortgage  to  M.  In  1890  M.  called  in  the  mort- 
gage. At  this  time  the  estate  of  the  tenant  for 
life  under  the  will  had  been  assigned  to  the 
L.  Society  ;  the  tenant  in  tail  in  remainder  was 
an  in&nt.  An  order  was  then  made  on  a  sum- 
mons taken  out  by  the  infant  tenant  in  tail  by 
his  next  friend,  to  which  the  trustee  of  the  term 
was  the  only  defendant,  that  the  trustee  should 
be  at  liberty  to  raise  the  sum  of  10,0002.  which 
M.  had  called  in,  by  way  of  transfer  of  the 
hereditaments  comprised  in  the  said  mortgage, 
except  a  small  portion  thereof,  which  should  be 
released,  and  that  the  costs  of  all  parties  of  the 
transfer  should  be  raised  by  a  mortgage  of  the 
part  so  released  for  the  remainder  of  the  term. 
The  costs  were  accordingly  raised  by  a  mortgage 
of  the  excepted  portion  by  the  trustee,  and  the 
mortgagee  now  took  out  a  summons  for  fore- 
closure, and  a  receiver.  The  L.  Society  opposed  : 
— Held,  that  the  trustee  of  the  term  had  not 
discharged  all  his  duties,  as  a  sum  of  1,6002.  might 
still  have  to  be  raised  under  the  trusts  thereof, 
besides  which  he  had  a  right  to  redeem  the  mort- 
gage for  10,0002.,  and  had  a  duty  to  his  cestui  que 
trust  under  the  term  to  preserve  the  equity  of 
redemption,  and  therefore  the  mortgage  to  raise 
the  costs  of  the  transfer  was  binding  on  the 
tenant  for  life  and  his  assignees,  apart  from  the 
order,  for  the  amount  of  the  taxed  costs  of  such 
transfer.  SeweU  v.  Buhopp,  62  L.  J.,  Ch.  985 ; 
69  L.  T.  68— C.  A. 

5.  Undeb  Ybndob  akd  Pubchaseb  Act, 

1874,  S.  4. 

Applieatlon  of  Aotl — ^The  4th  section  of  the 
Yendor  and  Purchaser  Act,  1874,  does  not  apply 
to  a  transfer  of  a  mortgage,  and  therefore  the 
legal  personal  representative  of  a  mortgagee  of  a 
fii^old  estate  cannot,  on  receiving  payment 
of  the  mortgage  debt,  convey  the  estate  to  a 
transferee.  Spradberifs  Mortgage^  In  re,  49  L.  J., 
Ch.  623  ;  14  Ch.  D.i614 ;  43  L.  T.  82 ;  28  W.  B.  822. 
8.  P.,  White's  Mortgage,  In  re,  51  L.  J.,  Ch.  866 ; 
29  W.  B.  820  ;  and  Brooke's  Mortgage,  In  re,  46 
L.  J.,  Ch.  865. 

Sect.  4  of  the  Yendor  and  Purchaser  Act,  1874 
(37  &  38  Yict.  c  78),  is  confined  to  cases  where 
the  mortgage  is  paid  off  and  the  estate  recon- 
veyed.    S.  C,  26  W.  B.  841. 

6.  Undbb  Convbyakcino  Act,  1881,  s.  15. 

"Kortgagor  entitled  to  Bedeem."]  —  The 
"  mortgagor  entitled  to  redeem  "  in  the  Convey- 
ancing Act,  1881,  s.  15,  means  a  mortgagor,  or 
person  claiming  under  the  mortgagor,  who  has 
a  right  to  require  a  reconveyance  from  the 
mortgagee ;  and  no  other  person  can  take  advan- 
tage of  that  section.  Teenan  v.  Smith,  51  L.  J., 
Ch.  621  ;  20  Ch.  D.  724  ;  47  L.  T.  208  ;  30  W.  B. 
716—0.  A. 

Confont  of  Puisne  Kortgageo.] — If  there  are 
first  and  subsequent  mortgagees  of  the  same 
estate,  the  mortgagor  cannot  require  the  first 
mort^gee  to  assign  the  debt  and  property  to 
a  nominee  of  his  own,  under  that  section,  without 
the  consent  of  the  puisne  mortgagee.    lb. 

Tenant  tor  Life.] — A  tenant  for  life  of  mort- 
gaged premises  who  has  failed  to  keep  down  the 
interest,  and  who  has  obtained  the  usual  order 
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permitting  him  to  redeem  the  mortgage,  is  not 
of  right  entitled  under  the  Conveyancing  Act, 
1881,  8. 16,  to  reqoire  the  mortgagee  to  transfer 
the  mortgage  debt  and  premises  to  a  third  per- 
son. Alderson  v.  Elgey,  26  Ch.  D.  667  ;  60 
L.  T.505;  32W.  R.  632. 


E.  EFFECT  OF,  ON  LIMITATIONS  OF 
PROPERTY. 

Intentiott.] — ^A  mortgage  of  property  does  not 
alter  the  existing  limitations  affecting  it,  except 
for  the  purpose  of  the  mortgage,  unless  an  express 
intention  be  shown  to  resettle  it.  Hastings 
QLord)  V.  Adleij,  30  Beav.  260;  8  Jur.  (N.s.) 
225 ;  10  W.  R.  73.  S.  P.,  Wood  v.  Wood,  7 
Beav.  183. 

BoTooable  Settlement.] — Mortgage  in  fee  is 
a  revocation  pro  tanto  only  of  a  settlement  with 
power  of  revocation.  Tlwme  v.  Tlwrne,  1  Vcm. 
182. 

Joint  Tenancy.] — Mortgage  severs  the  joint 
tenancy  of  the  trust  of  a  term.  Torhe  v.  Storte, 
1  Salk.  158. 


F.  MANAGEMENT  AND  ACCOUNT. 

1.  Getter al  RighU  and  Duties  of  Mortgagee^ 

1491. 

2.  Mortgagee  in  PoMettiany  1-192. 
8.  Account^  1497. 

4.  Chrotoing  Crops^  1605. 

5.  Leases,  1506. 

6.  ^TieSy  1515. 

7.  Outlay  and  Expenditure,  1517. 

8.  RenU  and  Profits,  1525. 

9.  Timber  and  Waste,  1534. 

10.  Right  t/f    Policy    Moneys —  See  iKsn- 

BA17CE. 

11.  Presentation    to  Benefice  —  See  BOOLK- 

8IA8TICAL  Law. 


1.  Qenbbal  Rights  and  Duties  of 
mortoaoee. 

Kortgagee — L  Trnttee.] — Distinction  between 
the  cases  of  mortgagees  and  trustees  in  the 
ordinary  sense.  Dobson  v.  Land,  8  Hare,  220 ; 
4  De  G.  &  Sm.  575  ;  19  L.  J.,  Ch.  484  ;  14  Jur. 
288. 

The  principle,  upon  which  the  court  restrains 
persons  filling  a  fiduciaiT*  character  from  having 
any  dealings  for  their  own  benefit,  does  not 
necessarily  apply  to  the  case  of  mortgagor  and 
mortgagee,    ib. 

Acts  done  by  a  trustee  or  termor  for  years 
cannot  have  the  effect  of  adverse  possession. 
But  the  rule  does  not  apply  to  the  case  of  mort- 
gagor and  mortgagee.  Chvbnondeley  v.  Clinton, 
4  Bligh,  1. 

The  position  that  the  mortgagee  is  a  trustee 
for  the  mortgagor,  to  be  received  with  consider- 
able qualifications.  S,  C,  2  J.  &  W.  182 ;  22 
R.  R.  84. 

A  mortgagee  is  not,  subject  to  his  security,  a 
trustee  of  the  legal  estate  for  the  mortgagor — 
Per  Lortl  Herschell.  Taylor  v.  Russell,  61  L.  J., 
Ch.  657  ;  [1892]  A.  0.  244 ;  66  L.  T.  565  ;  41 
W.  R.  43— H.  L.  (E.) 

Kntt  Preserve  Kortgaged  Ettate.]— A 

mortgagee  who   holds   property  in   pl^ge   is 


responsible  for  it  in  its  integrity.  Sood  v. 
Easton,  2  Giff.  692  ;  2  Jur.  (N.8.)  729  ;  4  W.  R. 
575. 

If  a  mortgagee  so  deals  with  the  mortgaged 
estate  as  to  render  it  impossible  for  him  to  restore 
it  on  full  payment,  a  court  of  equity  will  prevent 
him  suing  at  law  to  recover  the  mortgage  money. 
Palmer  v.  Hendrie,  27  Beav.  349. 

Knit  Diaeover  Bonndaxiei.] — Mortgagee 


of  an  estate,  partly  in  settlement,  must  discover 
the  boundaries.  Strode  v.  Blaekbume,  3  Yes. 
225. 


On  a  Sale.] — A  mortgagee  in  exercising 


his  power  of  sale  is  not  (except  as  to  the 
bcdance  of  the  purchase-money  after  a  sale)  a 
trustee  for  the  mortgagor,  even  if  the  mortgage 
is  in  the  form  of  a  trust  for  sale.  Downes  v. 
Chazebrooh  (3  Mer.  200)  and  Robertson  v. 
Norris  (1  Giff.  421)  observed  upon.  Warner  v. 
Jacob,  61  L.  J.,  Ch.  642 ;  20  Ch.  D.  220 :  46 
L.  T.  666  ;  30  W.  R.  721. 

Under  Power  given  to  Kortgagor.] — 


Trustees  having  power,  during  the  minorities 
of  tenants  for  life  or  in  tail,  to  superintend  the 
management  of  an  estate,  cut  timber,  erect,  poll 
down  and  repair  houses,  and  do  various  other 
things  of  a  more  or  less  similar  character,  "  and 
generally  to  deal  with  the  premises  as  tliey  or 
he  might  do  if  they  or  he  were  the  absolute  bene- 
ficial owners  or  0¥mer,  without  being  answerable 
for  any  loss  or  damage  which  might  happen 
thereby,"  deposited  with  a  bank  the  title  aeeds 
of  the  estate  to  secure  an  advance  of  money  to 
be  employed  in  the  erection  of  buildings  under 
the  power  : — ^Held,  that  the  bank  had  no  valid 
title  under  the  power.  Broom  v.  Sheffield  and 
Rotherham  Bank,  24  W.  R.  948. 

Under  Apportionment  Aet.] — A  mortgagee 
who  is  not  in  poesession  is  not  an  assign  of  the 
mortgagor  within  the  meaning  of  the  Apportion- 
ment Act  (4  &  5  Will.  4,  c.  22),  s.  2.  Paget  v. 
Anglesey  (Marquis),  43  L.  J.,  Ch.  437  ;  L.  R.  17 
Eq.  288  ;  29  L.  T.  721  ;  22  W.  R.  607. 

Heed  not  take  PosseMion.] — ^Mortgagee  cannot 
be  compelled  to  take  poesession,  but  may  fore- 
close.   Penrhyn  {Lor^  v.  Hughes,  6  Yes.  106. 


2.  MOBTOAQEB  IS  POSSEBSIOK. 

a.  Who  is,  1492. 

b.  Position  of,  1496. 

a.  Who  ia. 

How  Determined.]— The  fact  that  mortgagees 
are  in  receipt  of  the  rents  and  profits  of  the 
mortgaged  estate  does  not  necessarily  make  them 
chargeable  as  mortgagees  in  possession.  The 
question  whether  they  are  mortgagees  in  posses- 
sion depends  upon  whether  they  have  taken  out 
of  the  mortgagor's  hands  the  power  and  duty  of 
managing  the  estate  and  dealing  with  the  tenants. 
Noyes  v.  Pollock,  65  L.  J.,  Ch.  518 ;  32  Ch.  D. 
53 ;  64  L.  T.  473 ;  34  W.  R.  383— C.  A. 

On  Applieation  for  Bent.] — A  mortgagee  out 
of  possession  called  on  the  tenant  for  his  rent^ 
who  said  he  had  laid  it  out  in  repairs.  The 
mortgagee  acquiesced  in  thid ;  but  there  was  no 
evidence  of  the  tenant's  accepting  the  mortgagee 
as  his  landlord  or  of  anything  like  an  attornment : 
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— Held,  that  there  was  not  an  entering  into 
possession  or  into  the  receipt  of  the  rent  by  the 
mortgagee.     Ward  ▼.  Carttar^  85  Beav.  171, 

B.  was  the  agent  of  a  mortgagor,  and  received 
the  rents  of  the  estate  for  him,  and  applied  them 
in  payment  of  the  interest  to  the  mortgagees. 
The  mortgagees  wrote  to  B.  inclosing  notices  to 
the  tenants  to  pay  the  rents  to  them,  which  he 
was  to  serve  on  them  if  the  mortgagor  should 
attempt  to  interfere.  B.  replied  promising  to 
pay  the  rents  to  the  mortgagees,  ana  not  to  the 
mortgagor.  The  notices  were  not  served  on  the 
tenants,  but  B.  paid  the  rents  as  he  received 
them  to  the  mortgagees : — Held,  that  the  mort- 
gagees could  not  be  charged  as  mortgagees  in 
possession.  Narjes  v.  Pollocky  55  L.  J.,  Ch.  513 ; 
82  Ch.  D.  53  ;  54  L.  T.  473  ;  34  W,  R.  383. 

The  mortgagees  of  land,  consisting  of  copses 
and  of  a  farm  which  was  let  without  the  shooting 
or  the  timber,  gave  notice  to  the  tenant  of  the 
farm  to  pay  the  rent  to  the  mortgagees,  and 
afterwanu  moved  to  restrain  the  mortgagors 
from  cutting  the  timber: — Held,  that  though 
the  mortgagees  had  become  mortgagees  in 
possession  of  the  farm,  they  had  not  become 
mortgages  in  possession  of  the  shooting,  the 
copses,  or  the  timber,  so  as  to  be  liable  to 
account  for  default.  Simmint  v.  Shirley ^  46  L.  J., 
Ch.  876  ;  6  Ch.  D.  173  ;  37  L.  T.  121 ;  26  W.  R.  25. 


On  Sntering  ai  Tenant.!  —  B.  mortgaged 
certain  premises  to  L.  Tne  premises  were 
required  to  be  partly  pulled  down  and  rebuilt ; 
F.  undertook  to  perform  the  work,  but  required 
security  for  the  payment.  An  agreement  was 
entered  into  between  B.,  L.  and  P.,  by  which 
L.  consented  to  become  tenant  of  part  of  the 
premises  when  rebuilt,  and  to  take  a  lease  of 
them  from  P.,  to  whom  B.  had  assigned  his 
interest  for  a  term  of  years,  and  to  pay  P.  1,000^ 
for  the  lease,  and  250/.  a  year  for  rent.  The 
premises  having  been  rebuilt,  L.  entered  into 
possession,  but,  as  no  lease  was  granted  by  P., 
did  not  pay  the  1,000Z.,  nor  the  250/.  a  year  rent. 
In  a  suit  afterwards  instituted  by  P.,  and  to 
which  both  B.  and  L.  were  parties : — ^Held,  that 
L.  was  a  mere  tenant,  and  not  mortgagee  in 
possession ;  the  possession  being  in  respect  of  the 
tenancy,  and  the  agreement  not  having  the  effect 
of  changing  the  relative  situation  of  the  parties 
in  that  respect.  Page  v.  Linwood^  4  CI.  A:  F.  399. 

When  Bight  Aocmes.] — A  tenant  for  years  of 
a  house  demised  it,  by  a  deed,  dated  March  24th, 
to  the  mortgagee,  to  hold  thenceforth  for  the 
residue  of  the  term  (less  one  day),  subject  to  a 
proviso  ;  and  he  also  sold  and  transferred  the 
fixtures  and  chattels  therein  to  the  mortga^^ 
to  hold  for  his  own  use  and  benefit,  but  subject 
to  the  same  proviso.  The  deed  contained  a 
proviso  for  reconveyance,  on  payment  of  the 
mortgage  money  on  the  24th  June  then  next, 
and  also  a  proviso  that,  on  nonpayment  on  that 
day,  it  should  be  lawful  for  the  mortgagee  to 
enter  upon  and  receive  and  take  the  rents  and 
profits  of  the  leasehold  and  other  premises,  and, 
if  he  should  think  proper,  of  his  sole  authority, 
to  sell  or  underlet  the  premises,  and  to  sell  the 
fixtures  and  chattels : — Held,  that  the  mort- 
gagee's right  to  take  possession  did  not  attach 
until  the  24th  June,  and  that  he  could  not  main- 
tain trespass  for  an  entry,  or  for  an  asportation 
of  the  fixtures  and  chattels  before  that  day  by  a 
stranger.  Wheeler  v.  Montefiare^  1  G.  &:  D.  493 ; 
2  Q.  B.  133  ;  11  L.  J.,  Q.  B.  34  ;  6  Jur.  299. 


In  trespass  quare  clausum  f regit,  the  plaintiff 
made  title  nnder  a  mortgage  deed  of  6th  March, 
1840,  by  which  the  mortgagor  demised  premises 
to  the  plaintiff  thenceforth  for  a  term,  subject  to 
a  proviso  that  the  demise  should  cease  and  be 
void  if  the  mortgagor  paid  the  principal  and 
interest  by  6th  March,  1841,  and  interest  at 
stated  periods  in  the  meantime  ;  and  to  another 
proviso  empowering  the  plaintiff  to  sell  (^ter 
three  months'  notice)  if  default  should  be  made 
in  payment  of  principal  and  interest  at  the  times 
named.  Then  followed  covenants  by  the  mort- 
gagor to  the  plaintiff  for  payment  of  principal 
and  interest  at  the  days  appointed,  and  that,  at 
any  time  after  default  made  in  such  payment, 
it  should  be  lawful  for  the  plaintiff  peaceably 
and  quietly  to  enter  upon  the  premises,  and 
thenceforth,  for  the  residue  of  the  term,  to  hold 
the  same  and  take  the  rents  and  profits  without 
lawful  interruption  from  the  mortgagor  or  any 
other  person.  On  pleadings,  setting  forth  the 
deed,  and  shewing  ttkat  the  plaintiff  had  entered 
upon  the  mortgaged  premises  after  the  execution 
of  the  deed,  but  before  6th  March,  1841,  and 
before  default  in  payment,  and  raising  the 
question  whether  or  not  he  had  a  right  so  to 
enter : — ^Held,  that  the  deed  gave  power  to  the 
mortgagee  to  enter  before  default,  and  before 
the  day  named  for  any  payment.  Rogert  v» 
Qraaebrook,  8  Q.  B.  895. 

Under  Supposed  PnrehMe.]— A  person,  who, 
nnder  a  mortgagee,  becomes  pos»»sed  of  a 
property,  supposing  himself  to  l^  its  purchaser, 
if  it  afterwards  appears  that  he  is  not  validly 
clothed  with  that  character,  but  only  holds  a 
lien  on  the  property  in  virtue  of  the  money 
advanced  by  him  on  the  supposed  purchase, 
cannot  be  so  treated  as  to  make  him  liable  to 
render  accounts  as  an  ordinary  mortgagee  in 
possession.  It  is  essential  to  the  creation  of  such 
a  liability  that  he  should  have  known  he  was  in 
possession  as  mortgagee.  ParkiMon  v.  Sanbttry, 
36  L.  J.,  Ch.  292 ;  L.  R.  2  H.  L.  1 ;  16  L.T.  243; 
15  W.  R.  642. 

On  PoMeiiion  of  Part.]  —  A  mortgagee  in 
possession  of  part,  and  allowing  the  mortgagor 
to  retain  possession  of  the  rest,  is  not,  at  the  suit 
of  a  subsequent  incumbrancer,  to  be  charged, 
constructively,  as  in  possession  of  the  whole. 
Soar  V.  JkUoy^  15  Beav.  156. 

Under  Agreement.^ — An  agreement,  that  a 
mortgagee  shall  enter  into  the  possession  of  lands 
of  the  mortgagor  at  a  fair  rent  in  discha^e  of 
the  debt,  wi&  be  supported  in  equity,  not  being 
against  public  policy,  or  working  a  private 
injury,  and  is  an  exception  to  the  mle  that  a 
mortgagee  in  possession  must  account  for  the  full 
value  of  lands.  Morony  v.  (^Dea^  1  Ball  &  B.  117. 

A  mortgagee,  who  went  into  possession  under 
a  contract  between  himself  ana  his  mortgagor 
made  subsequently  to  the  mortgage,  is  Uable 
to  be  charged  as  a  mortgagee  in  possession. 
UPKinley,  In  re,  Ir.  R.  7  Eq.  467.  ParUnaan  t. 
Hafibwry,  supra,  distinguished.    Ih. 

F.  and  three  others,  "W.  D.,  F.  D.  and  J.  D. 
purchased  from  J.  a  herd  of  cattle  in  the 
following  shares: — P.,  one-third,  "W.  D.,  F.  D. 
and  J.  D.,  two-thirds  between  them.  At  the 
time  of  the  purchase,  F.  and  W.  D.  wrote  a  letter 
to  W.  k  Co.,  which,  after  stating  the  purchase, 
and  that  they  had  given  their  promissory  notes 
for  the  purchase-money  at  one  and  two  years* 
date,  proceeded  thus: — **We   request   you   to 
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endorse  these  bills  for  the  satisfaction  of  Mr.  J., 
for  which  endorsement  we  will  allow  you  the 
nsual  commission  of  2l.l0s.  per  cent. ;  and  will 
for  your  security  place  at  your  unreserved 
disposal  the  whole  of  the  herd  in  question  and 
its  increase,  trusting  however  that  our  recom- 
mendation of  allowing  such  part  of  it  to  be 
disposed  of  as  will  cover  the  amount  of  your 
endorsements,  and  confiding  to  J.  D.,  acting 
under  your  instructions  from  us,  to  remit  you 
all  the  proceeds  as  they  arise,  will  meet  with 
your  satisfaction.^*  W.  &  Co.  assented  to  this 
arrangement,  endorsed  the  notes,  and  handed 
them  over  to  J.  At  the  same  time  F.  and 
W.  D.  wrote  a  further  letter  to  W.  &  CJo.  as 
follows : — "  In  consequence  of  your  complying 
with  our  request  to  endorse  our  biUs  for  the 
purchase  of  J.'s  herd,  we  hereby  make  over  the 
said  herd  to  you,  requesting  you  to  give  to 
J.  D.  instructions  how  to  dispose  of  the  herd, 
and  remit  you  the  proceeds,  until  by  such 
remittances  your  endorsement  is  covered." 
W.  &  Co.  in  no  way  interfered  with  the  sale 
of  the  cattle,  nor  was  any  part  of  the  proceeds  of 
the  sale  ever  handed  to  them,  and  the  herd  was 
lost.  Upoti  a  bill  filed  by  F.  against  W.  &  Co., 
seeking  to  make  them  liable  as  trustees  for  the 
loss : — Held,  that  under  the  above  agreement 
W.  &  Co.  could  not  be  considered  as  having  been 
in  possession  of  the  cattle  as  mortgagees  or  as 
equitable  assignees,  and  that  the  letter  operated 
only  as  a  collateral  security,  and  that  they  were 
not  liable  in  equity  to  account  for  the  loss.  Flint 
v.  Walker,  5  Moore,  P.  C.  180 ;  12  Jur.  1. 

AsdgiLees.] — Where  a  mortgagee  of  certain 
lands  which  were  held  under  leases  for  lives 
renewable  for  ever  had  become  bankrupt,  and 
an  ejectment  for  nonpayment  of  rent  having 
been  brought  by  the  head  landlord,  and  the 
premises  redeemed  by  the  assignees  within  the 
time  allowed  by  the  statute  to  mortgagees,  who 
subsequently  entered  into  possession  by  their 
agent: — Hcdd,  on  a  bill  filed  by  an  annuitant, 
claiming  under  a  deed  of  settlement  prior  to 
the  date  of  the  mortgage,  that  the  assignees 
were  chargeable  as  mortgagees  in  possession,  and 
were  bound  to  appropriate  the  rents  and  profits 
of  the  lands  which  they  had  received,  or  without 
wilful  default  might  have  received,  in  discharge 
of  the  redemption-money  In  priority  to  that  of 
their  own  mortgage.  Sloaiie  v.  Mahon,  1 
Dr.  &  Wal.  189. 

Elegit  Creditor.  ]~A  prior  elegit  creditor,  who 
gains  precedence  and  executes  his  habere,  shall 
be  charged  as  if  he  were  a  mortgagee  in  posses- 
sion from  the  day  of  the  demise  in  his  ejectment. 
Shaw  V.  Murtagh,  Hayes,  686. 

Hniband  and  WifiB.] — In  a  case  where  the  wife 
was  entitled  to  lands  contracted  to  be  sold  before 
the  marriage,  and  the  husband  completed  the 
purchase  and  resold  : — ^Held,  that  the  husband, 
and  the  purchasers  from  him,  ought,  if  they 
accepted  the  relief  offered  to  them  on  eviction  by 
the  heir  of  the  wife,  by  way  of  lien  on  the 
estate,  to  be  treated  as  mortgagees  in  possession, 
and,  in  that  character,  to  account  for  the  rents 
and  profits  received  by  the  husband  and  the 
purchasers,  as  well  during  the  life  of  the  wife  as 
after  her  death.  Nee9om  v.  Clarkwm,  4  Hare, 
97  ;  9  Jur.  82. 

As  between  KortgagBes.l — ^A  prior  mortgagee 
who  has  obtained  leases  subsequent  to  a  puisne 


mortgagee,  and  who  has  entered  into  possession, 
will,  as  against  the  latter,  be  charged  as  mort- 
gagee in  possession.  6h'egg  v.  Arrott,  LL  &  G. 
t.  Sugd.  246. 

Aequioteenoe.]  —  Where  the  possession  has 
been  obtained  under  a  forfeiture,  and  has  been 
acquiesced  in  for  seventeen  years,  a  bill  to  charge 
the  party,  as  mortgagee  in  possession,  should  not 
be  entertained.  BlcTuierJuuitett  v.  Day.  2 
BaU  k  B.  125. 

Belief  against  Forfeiture.  ]— Belief  cannot  be 
given  against  a  forfeiture  created  by  act  of 
parliament.  But  a  court  of  equity  will  see  that 
the  proceedings  working  the  forfeiture  have  been 
regular.    Id,  128. 

Depriving  of 'Possession.  ]~Mismanagement  of 
the  estates,  and  misapplication  of  the  rents,  and 
collusion  with  the  mortgagor,  are  not  grounds 
for  a  motion  before  answer,  to  take  possession 
from  first  mortgagee.  Bemey  v.  SewelL  I 
J.  &  W.  647  ;  21  B.  B.  265. 

b.  Position  of. 

Generally.]  —  Discussion  of  the  powers  of  a 
mortgagee  in  possession.  Bobituon  v.  Maguirdj 
9  Ir.  Eq.  B.  269. 

Cannot  give  np  Possession.] — A  legal  mort- 
gagee who  has  once  gone  into  possession  cannot 
afterwards  go  out  of  possession.  Mason  v. 
Westoby  (32  Ch.  D.  206)  discussed.  Prythereh, 
In  re,  Prytherch  v.  Williams,  59  L.  J.,  Ch.  79  ; 
42  Ch.  D.  590  ;  61  L.  T.  799  ;  38  W.  B.  61. 

Extent  of  Bight  of  Possession.] — Mortgagee 
has  a  right  to  retain  possession  against  aU  the 
world  except  him  who,  at  his  own  cost,  proves 
himself  entitled  to  equity  of  redemption.  James 
V.  Bum,  3  Swanst.  237  ;  19  B.  B.  200. 

Till  Paid.] — Mortgagee  in  possession  is 

not  compellable  to  quit  to  purchaser  until  fully 
paid.     Da^  v.  Barker.  2  Atk.  2. 

It  is  a  rule  in  equity  that  a  mortgagee  in 
possession  shall  not  by  any  suit  of  redemption  be 
stripped  of  possession  before  payment.  Brine 
V.  JSartpole,  15  Vin.  Abr.  467,  pL  15.  Semble, 
S,  a,  5  Bro.  P.  C.  197. 

Bight  to  Carry  on  Business.] —A  mortgagee 
in  possession  of  business  premises  is  entitled  to 
cany  on  business  for  a  reasonable  time  so  as  to 
enable  him  to  sell  as  a  going  concern,  and  for 
that  purpose  to  use  the  name  of  the  mortgagor's 
firm.     Cook  v.  Thomas,  24  W.  B.  427. 

Must  Act  with  Prudence.] — ^Where  a  mort- 
gagee enters  into  possession  of  mortgaged  property 
with  a  view  to  a  sale  of  it,  he  is  bound  to  act  with 
the  same  care  and  prudence,  and  to  use  every 
effort  which  a  prudent  man  should  use,  to  have 
the  sale  conducted  imder  circumstances  of  the 
greatest  advantage.  Marriott  v.  Anchor  Jterer- 
sionary  Co.,  2  Giff.  457.  Affirmed,  3  De  G.  F.  A:  J. 
177 ;  30  L.  J.,  Ch.  571 ;  7  Jur.  (NJ3.)  713 ;  4 
L.  T.  590  ;  9  W.  B.  726. 

If  a  mortgagee  takes  possession  of  mortgaged 
property,  and  uses  it  for  the  purposes  of  spec^a- 
tion  or  adventure,  and  the  speculation  or  adven- 
ture results  in  a  loss,  the  mortgagee  must  himself 
bear  such  loss.    lb. 
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Paying  Produce  to  Mortgagor.] — Mortgagee 
in  possession  has  no  right  to  pay  the  produce  of 
estate  to  mortgagor,  after  notice  to  pay  it  to  a 
prior  mortgagee.  Archdeacon  y.  JBawe*,  M^Cle. 
165  ;  28  B.  B.  685. 

After  bill  filed  by  second  incumbrancer,  first 
incumbrancer  in  possession  cannot  pay  surplus 
rents  to  debtor.  Park&r  t.  Calcraft^  6  Madd. 
11. 

Bound  by  Agreement  made  by  Kortgagor.l 

— ^An  act  of  parliament  authorised  lessees  of 
mines  to  make  a  railroad  to  a  canal,  through  the 
intervening  lands,  on  making  compensation. 
The  lessees  entered  into  an  agreement  with  a 
mortgagor  in  possession  for  making  the  railroad, 
and  paying  an  annual  rent.  The  mortgagee 
afterwards  entered  into  possession  and  received 
the  rent  for  some  time : — Held,  that  the  mort- 
gagee and  all  claiming  under  him  were  bound  by 
the  agreement.  Mold  v.  Wheateroft^  27  Beav. 
510 ;  29  L.  J.,  Ch.  11 ;  6  Jur.  (N.8.)  2 ;  1  L.  T. 
226. 

Poesetiion  under  Informal  Judgment.] — First 
mortgagee  having  got  possession  by  means  of 
informal  judgment,  court  will  not  restrain  pro- 
ceedings by  mortgagor  to  recover  possession, 
though  he  had  disclaimed  in  foreclosure  suit. 
No  receiver  appointed.  Stevens  v.  Lord,  2  Jur. 
92. 

3.  AOCOUVT. 
a.  Qeneral  Principles  and  Wllfol  Defknlt. 

For  aetual  Seeeipts.]  — Mortgagee  shall  not 
account  for  more  than  he  actually  receives,  unless 
where  he  has  been  guilty  of  a  wilful  default ;  as 
if  he  has  turned  out  or  refused  a  sufficient  tenant. 
Anon.,  1  Vern.  45. 

Collufion.] — Mortgagee  recovers  judgment  in 
ejectment,  but,  in  combination  with  the  tenant 
in  possession,  refuses  to  take  out  execution.  He 
shall  be  compelled  so  to  do,  or  answer  for  the 
profits,  as  in  the  case  of  wilful  default.  Bucks 
(2>wA-«)  V.  Qayer,  1  Vem.  258. 

Mortgagor  becomes  a  bankrupt,  and  the  mort- 
gagee refuses  to  enter,  and  permits  the  biuikrupt 
to  continue  in  possession,  and  to  fence  against 
an  ejectment  brought  by  the  assignees  with  this 
mortgage.  Mortgagee  shall  be  c^rged  with  the 
profits  from  the  time  of  the  ejectment.  Chapman 
V.  Tanner,  1  Vem.  267. 

Tranifer  of  Poieettion— Derogation  of  Xort- 
gagor*!  Bights.]— A  mortgagee  is  accountable, 
not  merely  for  his  actual  receipts  whilst  in 
possession  of  the  mortgaged  property,  but  also 
for  whatever  is  received  by  those  to  whom 
he  transfers  possession  under  an  arrangement 
Inoperative  to  transfer  title  and  in  derogation  of 
the  rights  of  the  mortgagor.  National  Bank  of 
Australasia  v.  United  Hand-in' Hand,  3^o,  Co., 
4  App.  Cas.  391 ;  40  L.  T.  697 ;  27  W.  B.  889— 
P.O. 

If ortgagee  in  Potsesiion.]  —  If  a  mortgagee 
enters  into  possession  by  his  own  act,  he  makes 
himself  accountable  for  what  he  receives  in  dis- 
charge of  his  principal  and  interest.  Robinson 
v.  Cvm/oiing,  2  Atk.  410. 

A  mortgagee  in  possession  of  a  business  is 
accountable  not  only  for  what  he  has  received, 
but  for  what  he  might  or  ought  to  have  received. 
Chapliny.  Young,  33  Beav.  330. 


Where  mortgagee  enters,  and  thereby  prevents 
subsequent  incumbrancers  from  entering,  and 
yet  permits  the  mortgagor  to  receive  the  profits, 
he  shall  be  charged  wit£  all  the  profits  he  had  or 
might  have  received  since  his  entry.  Ooppriwf 
V.  Cooke,  1  Vem.  270. 

On  a  bill  for  redemption  of  mortgaged  property 
in  the  possession  of  the  mortgagee,  the  latter  will 
be  maae  to  account  for  all  loss  and  damage  occa- 
sioned by  his  gross  negligence,  in  respect  of  bad 
cultivation  and  non-repair  of  the  mortgaged 
premises.  Wragg  v.  JDenham,  2  Y.  &  C.  117  ; 
6  L.  J.,  Ex.  Eq.  38. 

The  defendant,  a  solicitor-mortgagee,  took  from 
the  mortgagor  an  authority  to  receive  the  renta 
of  the  property  accruing  due  at  the  date  of  the 
mortgage,  ana  in  fact  received  the  rents  from 
that  diate :  —  Held,  that  the  mortgagor  waa 
entitled  to  an  account  in  the  usual  form  aa 
against  a  mortgagee  who  has  entered  into  posses- 
sion before  there  was  any  interest  in  arrear. 
Jones  V.  Jenkins,  44  L.  T.  601. 

Ae  Kortgagor's  Agent.]  —  Mortgagees, 

under  a  conveyance  in  trust  to  sell,  to  secure 
principal  and  interest,  take  possession,  not  as 
mortgagees,  but  as  agents  of  the  mortgagor : — 
Held,  that  in  a  suit  for  redemption  the  mort- 
gagees will  not  be  ordered  to  account  on  the 
footing  of  wilful  default.  Parkinson  v.  Hanbur^y 
13  W.  B.  331. 

Sale.] — A  mortgagee  in  possession  sold  the 
property  under  his  power  of  sale,  a  day  being 
fixed  for  the  completion  of  the  sale  and  for 
letting  the  purchaser  into  possession.  At  the 
request  of  the  purchaser  the  mortgagee  let  him 
into  possession  four  months  before  the  appointed 


day,  but  did  not  require  him  to  pay  any  rent.  In 
an  action  by  the  mortgagor  for  ascertaining  the 
amount  of  the  balance  due  to  him,qu»re  whether 
the  mortgagee  might  be  charged  with  wilful 
default  in  not  requiring  a  rent  from  the  pur- 
chaser. Shepard  v.  Jones,  21  Ch.  D.  469 ;  47 
L.  T.  604  ;  31  W.  B.  308. 

In  an  action  for  account  by  a  mortgagor  affainst 
a  mortgagee  in  possession  who  has  sold,  the 
mortgagor  is  entitled  to  an  account  of  the  pro- 
ceeds of  sale  received  by  the  mortgagee  or  by  hi» 
order  or  for  his  use,  '*  or  which  withoat  his  wilful 
default  might  have  been  so  received  "  ;  although 
wilful  default  may  not  have  been  charged  in  the 
pleadings  and  proved  at  the  trial ;  but  such  an 
account  does  not  entitle  the  mortgagor  to  ques- 
tion the  propriety  of  the  sale  or  the  adequacy  of 
the  amount  for  which  the  property  has  been  sold. 
Mayer  v.  Murray,  47  L.  J.,  Ch.  605 ;  8  Ch.  D. 
424  ;  26  W.  B.  690. 

8et-oft] — In  taking  the  accounts  between 
mortgagor  and  mortgagee,  whether  in  a  fore- 
closure or  in  a  redemption  suit,  the  mortgagor- 
is  entitled  to  the  benefit  of  set-off.  Anderson,. 
Ex  parte,  Agra  and  Masterman's  Bank,  In  re, 
36  L.  J.,  Ch.  73  ;  L.  B.  3  Eq.  337 ;  16  W.  B. 
246. 

Beliel] — ^Where  a  mortgagee  takes  an  estate 
subject  to  a  perpetual  account,  he  will  not  be 
relieved  from  his  own  contract.  Yates  v. 
Hamhly,  2  Atk.  362. 

Be-opening — Mistake.] — ^Where  a  mortgage 
account  had  been  settled  on  the  footing  of 
compound  interest  with  half-yearly  rests,  both. 
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parties  wrongly  anderstanding  the  mortgage 
deed  to  require  the  same :  —  Held,  that  Ruch 
settled  account  might  be  re-opened.  Daniell  t. 
Sinclair,  50  L.  J.,  P.  C.  50  ;  6  App.  Gas.  181 ;  44 
L.  T.  257  ;  29  W.  R.  569. 

Ho  Indepondent  AdTioe.] — An  account 

<ft  costs  in  respect  of  several  abortive  sales,  and 
of  the  sales  finally  carried  out,  which  had  been 
signed  by  the  defendant  without  any  indepen- 
dent advice,  was  ordered  to  be  re-opened  and 
taxed.    Jonei  v.  Linton^  44  L.  T.  601. 

Intereit  on  Beceipts.] — ^A  mortgagee  in  posses- 
sion is  not  chargeable  with  interest  on  his 
receipts,  if,  when  he  took  possession,  an  ariear 
of  interest  was  due  to  him,  unless,  by  setting  up 
A  title  adverse  to  the  mortgagor,  he  has  lost  the 
immunities  of  an  ordinary  mortgagee.  NaHonal 
Bank  of  AuitralaHa  v.  United  Mand^nSand^ 
S'c,  Co.,  4  App.  Cas.  391 ;  40  L.  T.  697  ;  27  W.  B. 
889— P.  C. 

Praotloe.] — ^A  defendant  (bankrupt  mortgagor) 
to  a  suit  by  his  mortgagee,  praying  for  a  declara- 
tion of  priority  and  for  accounts,  cannot  by 
means  of  an  answer  and  disclaimer  avoid 
Answering  fully,  for,  though  he  may  disclaim 
iiis  interest  in  the  subject-matter  of  the  suit,  he 
cannot  disclaim  his  liability  to  account.  Dohree 
v.  NichoUon,  22  L.  T.  774  ;  18  W.  B.  965. 

An  estate  was  conveyed  by  A.  to  B.  upon 
trust,  for  ten  years,  to  apply  the  rents  in 
payment  to  B.  of  the  interest  and  capital  of 
1,0002.,  lent  by  B.  to  A.,  and  then  to  sell,  pay  oft 
the  residue  of  the  1,000/.,  and  hold  the  remainder 
in  trust  for  the  wife  and  children  of  A.  The 
i:ent8  exceeded  the  interest.  B.  permitted  A.  to 
retain  possession^  and  the  interest  was  not  applied 
as  directed.  Upon  a  bill  by  B.  against  A.  and 
his  wife  and  children  for  a  sale  : — Held,  that  B. 
could  not,  until  he  took  possession,  be  made 
Jiable  ior  what,  without  his  wilful  default,  he 
might  have  received,  except  upon  a  cross  bill 
raising  that  question.  Bears  v.  Prior ^  6  Beav. 
183  ;  12  L.  J.,  Ch.  262. 

Obus  Frobandi.] — The  proper  mode  of 
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'taking  the  account  on  a  bill  to  redeem,  does  not 
cast  upon  the  mortgagee  the  burden  of  proving 
that  he  made  the  most  of  the  mortgaged  pre- 
mises whilst  in  possession.  If  he  dealt  with  them 
.as  his  own,  he  is  only  chargeable  with  the  rent 
reserved,  unless  proof  can  be  brought,  which  lies 
upon  the  opposite  side,  that  he  acted  fraudulently, 
as  in  underhand  dealing  between  him  and  the 
tenant  to  whom  he  let,  or  was  guilty  of  wilful 
default,  as  by  leaving  the  premises  vacant,  which 
would  throw  upon  him  the  proof  that  no  tenant 
offered,  or  could  be  had  with  reasonable  diligence. 
If  the  mortgagor  was  a  partv  to  any  act  to  pre- 
Nvent  the  letting,  that  would  be  an  answer  to 
wilful  default.  If  he  occupied,  a  fair  occupation 
rent  should  be  charged  him.  MeteaifY.  Campion^ 
.1  MoU.  288. 

Costs.] — A  mortgagee  in  possession  who  had 
neglected  or  refusal  to  render  an  account  upon 
the  demand  of  the  mortgagor,  was  refused  his 
costs  up  to  the  hearing.  i^oweU  v.  Trotter^  1 
Dr.  &  Sm.  388  ;  7  Jur.  (N.S.)  206  ;  4  L.  T.  45. 

^.  When  Ordered. 

In  Absence  of  follufion.] — ^The  mortgagor  or 
4iis  heirs  only  can  «ue  the  mortgagee  for  an 


account  and  redemption,  unless  it  can  be  shown 
that  there  is  collusion  between  them  and  the 
mortgagee.     White  v.  Parnther,  1  Knapp,  179. 

In    favour    of    Subsequent    Kortgagee.l  — 

Subsequent  mortgagee  prays  redemption  of  first 
mortgage  on  payment  of  what  was  due ;  and, 
pending  suit,  first  mortgagee  sets  up  another 
mortgage  prior  to  all : — Decreed  a  trial  of  its 
validity  at  law,  and  an  account  of  money  paid, 
jcc    Bowee  v.  Bme,  9  Mod.  38. 

Against  Annuitant.] — ^Annuitant  in  possession 
of  lands  demised  to  secure  his  annuity,  decreed 
to  account,  although  bill  not  filed  to  repurchase. 
Oliver  v.  Harriion,  I  Jur.  918. 

Against  Infants.] — ^A.,  seised  in  fee,  mortgaged 
for  a  term  of  years,  and  afterwards  devised  the 
mortgaged  premises  and  died.  On  a  bill  by  the 
mortgagee  against  the  devisees,  some  of  whom 
were  infants,  for  foreclosure : — Held,  that  the 
d^endants,  during  the  infancy  of  the  devisees, 
were  not  entitled  to  take  an  account  of  what 
was  done.    Taylor  v.  Coatee^  3  Hare,  263. 

Praetioe.] — On  a  biU  to  redeem,  an  account 
decreed,  and  240Z.  reported  due,  and  exceptions 
to  the  report ;  pending  which  the  defendant,  the 
mortgagee,  commits  waste :  court  orders  the 
mortgagee  to  deliver  up  the  possession,  on  the 
plaintiff  giving  security  to  abide  the  event  of 
the  account.    Hanson  v.  Berhy,  2  Yem.  392. 

limitation.] — ^A  decree  for  redemption 

and  general  account,  &c.,  having  been  made  in 
the  original  and  revived  cause,  in  favour  of  the 
supposed  devisee,  it  cannot  be  restricted  in  the 
supplemental  suit  to  an  account  to  be  taken  as 
between  the  executors  and  mortg^^ees,  &C.,  to 
the  time  of  the  death  of  the  devisor,  dismissing 
the  bill  as  it  regards  the  interest  of  liie  devisee  ; 
for  the  devisee  is  a  necessary  party  to  the  account. 
Bylandi  v.  Latouche^  2  Bligh,  567. 

Bxoaptions — ^Partioi.] — Exceptions  were 

filed  to  the  master's  report,  principally  on  the 
ground  that  the  deeds  of  supposed  mortgage 
were  in  fact  deeds  of  trust,  executed  to  secure 
the  luids  against  the  claims  of  adverse  creditors ; 
and  also  that  there  were  unsatisfied  judgments 
prior  to  the  plaintiffs  claim.  By  a  decree  upon 
further  directions  the  exceptions  were  allowed, 
and  the  account  directed  to  be  taken,  excluding 
the  alleged  mortgage  ;  and,  as  against  J.  B.,  the 
heir  of  the  mort^pagor,  the  bill  was  dismissed. 
Upon  appeal,  this  judgment  was  affirmed.  Qusre, 
whether  J.  B.,  against  whom  the  bill  was  dis- 
missed, ought  not  to  have  been  brought  before 
the  house  as  a  party  to  the  appeaL  Kelly  v. 
Bateman,  1  Bligh  (K.8.)  237. 

Sums  « properly"  laid  out  by  Plaintiff 

**at  Kortgagoe.'*] — In  a  foreclosure  action  by 
a  first  mortgagee,  who  was  also  third  mortgagee, 
and  the  mortgagor,  the  plaintiff  having  entered 
into  possession  of  the  mortgaged  property  and 
laid  out  sums  of  money  in  lasting  improve- 
ments, an  account  was  directed  of  aU  the 
sums  "properly"  laid  out  by  the  plaintiff  **a8 
moi-tgagee "  in  lasting  improvements  upon  the 
property.  Hov^hton  v.  aevenoaks  Bitate  Cb.^ 
33  W.  B.  341. 
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o.  Basts 


In  Cue  of  Sealtj.] — The  oonrt  directs  annual 
rests  in  an  account  oi  the  rents  of  real,  bat  not 
of  personal  estate.  Bohinsan  y.  Ownmingf  2 
Atk.  410. 

In  Case  of  Leaseholds.^— A  mortgagee  of 
leaseholds  may  take  possession,  even  when  there 
is  no  arrear  of  interest  due,  under  oironmstanoes 
which  may  not  render  him  liable  to  accoont 
with  annual  rests,  as  when  he  enters  in  order  to 
prevent  a  forfeiture  for  nonpayment  of  ground- 
rent  or  for  non-assurance.  Pateh  t.  Wild^  80 
Beav.  99 ;  7  Jur.  (N.8.)  1181 ;  6  L.  T.  14 ;  9 
W.  B.  844. 

jlgainst  Kortgagee  in  Possession.]— A  mort- 
gagee by  entering  into  possession  by  his  own 
act  makes  himself  accountable,  and  in  this  case 
a  direction  for  annual  rests  is  giren.  JtoHnion 
T.  Gumming,  2  Atk.  410. 

It  is  the  settled  practice  of  this  court,  in 
taking  accounts  against  mortgagees  in  pos- 
session, to  make  half-yearly  rests,  and  not  to 
charge  against  the  mortgagee  interest  on  pay- 
ments exc^ding  the  interest  due  to  him,  received 
at  any  intermediate  periods,  no  matter  how 
frequently  the  payments  are  made.  Cfraham  v. 
Walker,  11  Ir.  Eq.  R.  416. 

Where  the  liability  of  a  mortgagee  in  pos- 
^session  to  account  without  annual  rests  once 
begins,  it  continues  until  changed  by  some  fur- 
ther agreement  come  to  between  the  mortgagor 
and  mortgagee.  Scholejield  v.  Lochwood,  32 
Beav.  439. 

It  having  been  referred  to  a  master  to  take 
:an  account  between  mortgagor  and  mortgagee, 
finder  a  foreclosure,  and  the  report  bein^ 
•confirmed  in  1786,  Lord  Hardwicke  dismissed 
defendant's  petition  for  a  bill  of  review,  as  it 
appeared  that  his  attorney,  solicitor  and  agent 
had  then  attended  the  settling  of  the  account 
before  the  master,  by  which  defendant  should 
la^  bound.  When  tiie  sum  is  large,  and  the 
mortgagee  is  forced  to  enter  on  the  estate,  he 
subjects  himself  to  an  account,  ibut  the  master 
is  not  obliged,  for  a  small  excess  of  interest, 
-to  apply  it  to  sink  the  principal ;  nor  is  it  an 
invariable  rule,  that  in  taking  such  accounts 
he  must  make  annual  rests.  Oould  v.  Tanored, 
:2  Atk.  583.  See  Needier  v.  JDeeble,  I  Ch.  Ca. 
299.  S.  P.,  Siggins  v.  York  Buildifigs  Co,,  2 
Atk.  107. 

A.  conveyed  his  estates  to  B.,  in  trust  to  sell 
.and  to  pay  off  a  mortgage  and  other  incum- 
brances on  the  estates,  and  to  retain  a  debt  due 
to  B.,  and  until  the  sale  to  apply  the  rents  in 
keeping  down  the  interest  on  the  charges,  and 
to  pay  the  surplus  to  A.  B.  took  a  transfer  of 
the  mortgage,  and  entered  into  and  remained  in 
possession  for  twenty-four  years,  but  did  not  sell 
the  estates.  For  the  first  ten  years  the  rents 
were  less  than  the  interest,  but  afterwards  they 
•exceeded  it.  A.  filed  a  bill  for  an  account  of  the 
rents  received  by  B.,  with  yearly  rests,  and  for 
.a  reconveyance  of  the  estates;  but  the  court 
refused  to  direct  the  rests.  LaUer  v.  Doihuwod, 
'6  Sinu  462  ;  3  L.  J.,  Ch.  149. 

Bedemption.] — On  a  bill  to  redeem  mort- 
gagee in  possession,  annual  rests  will  not  be 
•  directed  without   a  special  case  is  shown  for 
.it.    SclwUfield  V.  Ingham,  C.  P.  Cooper,  477. 


A  bill  was  filed  by  a  mortgagor  against  a 
mortgagee  in  possession  for  redemption,  and  at  the 
hearing  the  ordinary  decree  as  against  a  mort- 
gagee in  possession  was  made.  The  mortgagor 
subsequentlv  applied  to  take  the  accounts 
as  against  the  mortgagee,  with  annual  rests : — 
Held,  that  such  a  case  was  not  within  s.  54  of 
the  15  &  16  Vict.  c.  86,  or  the  20th  Order  of  the 
16th  October,  1852 ;  and  the  application  was 
refused.  NeUon  v.  Booth,  3  De  G.  &  J.  119  ;  27 
L.  J.,  Ch.  782  ;  6  Jur.  (K.a)  28  ;  6  W.  B.  845. 

Bill  to  redeem  against  mortgagee  in  possession  ; 
interest  never  having  been  in  arrear,  and  annual 
rents  having  exceeded  yearly  interest  oa  mort- 
gage ;  rests  in  reduction  of  principal  by  such 
access  directed  in  the  accounts.  Shepherd  v. 
Elliot,  4  Madd.  254  ;  20  B.  B.  296. 


Where  there  are  Arrears.]— It  is  the 


settled  practice  of  the  court  not  to  take  the 
account  against  a  mortgagee  in  possession,  with 
annual  rests,  where,  at  tne  time  of  his  entering 
into  possession,  there  is  an  arrear  of  interest. 
NeU(ni  V.  Booth,  S  De  G.  &  J.  119  ;  27  L.  J.,  Ch. 
782  ;  6  Jur.  (NA)  28  ;  6  W.  B.  845. 

Generally,  annual  rests  are  not  directed  against 
a  mortgagee  in  possession,  when  the  interest  is 
in  arrear  at  the  time  he  takes  possession,  and,  in 
the  absence  of  special  circumstances,  a  mortgagee 
is  not  liable  to  account  with  annual  rests  when 
he  enters  into  possession;  he  does  not  become 
liable  until  the  whole  of  the  mortgage  debt  has 
been  paid  off.  Where,  however,  a  mortgagee  in 
possession  came  to  account  with  the  mortgagor, 
whereby  all  the  arrears  of  interest,  &c.,  were 
converted  into  principal,  leaving  thereby  no 
arrears,  and  he  continued  in  possession,  the  rent 
being  more  than  sufficient  to  keep  down  the 
interest,  the  court  directed  annual  rests.  WiUon. 
V.  Clutr,  3  Beav.  136  ;  9  L.  J.,  Ch.  333  ;  4  Jur. 
883. 

Where  at  the  time  of  a  mortgagee  taking 
possession,  many  years*  arrears  of  interest  were 
due,  and  he  had  been  put  to  great  costs  in 
defending  the  mortgage  from  an  unsuccessful 
attack,  the  court  would  not  compel  the  account 
to  be  taken  with  rests,  but  allowed  a  sum  in 
court,  and  rents  in  the  receiver's  hands  before 
taking  possession,  to  be  in  discharge  pro  tanto  of 
the  interest  due  at  that  time.  Horlooh  v.  SmUh, 
1  Coll.  C.  C.  287. 

The  mortgagor  had,  before  the  mortgagees 
entered  into  possession,  indorsed  to  the  mortga- 
gees bills  of  exchange  for  the  arrears  of  interest. 
The  bills  fell  due  after  the  possession  was  taken, 
and  were  dishonoured  : — ^Held,  that  the  interest 
was  in  arrear  when  possession  was  taken,  so  as  to 
preclude  the  mortgagor  from  claiming  to  have 
the  accounts  of  the  receipts  of  the  mortgagees 
taken  with  rests.  Doh$on  v.  Lavd,  4  De  G.  &  Sm. 
575 ;  8  Hare,  216  ;  19  L.  J.,  Ch.  484  ;  14  Jur. 
288. 

A  mortgagee  in  possession  brou^t  a  fore- 
closure action.  In  his  statement  of  claim  he  did 
not  allege  that  interest  was  in  arrear  when  he 
took  possession.  The  mortgagor,  in  his  statement 
of  defence,  alleged  that  the  rent  received  greatly 
exceeded  the  interest : — Held,  that  the  accounts 
must  be  directed  to  be  taken  with  annual  rests. 
Carter  v.  Jame9,  29  W.  B.  437. 

A  mortgagee  in  possession,  who  sells  part  of  the 
mortgaged  property  under  a  power  of  sale  in  the 
mortgage,  must  apply  the  proceeds  of  sale,  first, 
in  payment  of  interest  and  costs,  and  then  either 
pay  the  balance  to  the  mortgagor  or  apply  it  in 
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reduction  of  the  principal  due  on  the  mortgage ; 
and  in  taking  an  account  against  the  mortgagee, 
who  has  retained  sale  moneys  beyond  the  interest 
and  costs  due,  a  rest  must  be  miuie  at  the  time  of 
the  receipt  of  the  proceeds  of  sale,  even  although 
he  may  have  entered  into  possession  when  the 
interest  due  to  him  was  in  arrear.  The  same 
rule  applies  whei-e  two  distinct  mortgages  are 
held  by  the  same  person,  who  sells  one  of  the 
mortgap^ed  estates.  Tliompson  y.  Sudson^  40 
L.  J.,  Ch.  28  ;  L.  R.  10  Eq.  497  ;  23  L.  T.  278 ; 
18  W.  B.  1081. 

A.  having  agreed  for  the  purchase  of  part  of 
a  property,  subject  to  a  mortgage,  entered  into 
possession  without  paying  the  purchase-money 
and  afterwards  took  a  transfer  of  the  mortgage 
on  the  whole,  upon  which  an  arrear  of  interest, 
less  than  the  unpaid  purchase-money,  was  then 
due : — Held,  that  the  rule  applied,  that  an  account 
will  not  be  given  with  annual  rests  against  the 
mortgagee  where  there  was  an  arrear  of  interest 
at  the  time  of  his  taking  possession.  Finch  v. 
Brown^  3  Beav.  70. 

Annual  rests  not  directed  in  the  account 
a.zainst  a  mortgagee  in  possession  from  the  time 
when  the  arrear  of  interest  was  discharged  by 
the  rents,  such  direction  being  not  of  course,  but 
imder  special  circumstances  only,  and  never  for 
a  broken  period.    DavU  v.  May^  19  Yes.  383. 

Against  Kortgagor.] — B.  mortgaged  certain 
premises  to  L.  The  premises  were  required  to 
be  partly  pulled  down  and  rebuilt.  P.  under- 
took to  peiform  the  work,  but  required  security 
for  the  payment.  An  agreement  was  entered 
into  between  B.,  L.  and  P.,  by  which  L.  con- 
sented to  become  tenant  of  part  of  the  premises 
when  rebuilt,  and  to  take  a  lease  of  them  from 
P.,  to  whom  B.  had  assigned  his  interest  for 
ft  term  of  years,  and  to  pay  P.  1,000^.. for  the 
lease,  and  250^.  a  year  for  rent.  The  premises 
having  been  rebuilt,  L.  entered  into  possession  ; 
but,  as  no  lease  was  granted  by  P.,  did  not  pay 
the  1,000/.,  nor  the  260/.  a  year  rent.  In  a  suit 
afterwards  instituted  by  P.,  and  to  which  both 
B.  and  L.  were  paii^ies : — Held,  that  the  accounts 
of  what  was  due  to  L.  on  the  mortgage  were 
not  to  be  taken  to  with  annual  rests,  as  the 
accounts  on  the  other  side  could  not  be  taken  in 
the  same  manner  either  as  to  the  1,000Z.  or  the 
250/.  a  year  rent.  Page  v.  Zinwoody  4  CL  &  F. 
399. 

Occupation  Bent.] — Annual  rests  are  directed 
in  an  account  of  occupation  rent  as  well  as  in  an 
account  of  rents  and  profits  received.  WtUon  v. 
Metcalfe,  1  Buss.  530. 

Against  Tenant  for  Idfb  and  Eqnitable  Inonm- 
branoer.] — In  a  suit  by  devisees  of  the  reversion 
against  a  party  deriving  title  under  a  tenant  for 
life  and  equitable  incumbrancer,  the  court  under 
the  circumstances  directed  accounts  with  annual 
rests.  Ineorpo rated  Siwietyfor  Prote^ant  Schools 
V.  Riehurds,  1  Dr.  &  War.  258  ;  1  Con.  &  L.  68  ; 
4  Ir.  Eq.  B.  177. 

Husband  and  Wife.] — ^A  husband  who  com- 
pletes a  sale  of  his  wife's  lands,  which  were 
contracted  to  be  sold  before  marriage,  will  not, 
nor  will  the  purchaser,  be  liable  to  account  with 
annual  rests  in  an  action  brought  for  eviction 
by  the  heir  of  the  wife  where  no  special  case 
for  that  form  of  decree  is  made  by  the  pleadings. 
Xeesom  v.  Clarkgon,  4  Hare,  97  ;  9  Jur.  82. 


After  Abandonment  of  Suit.]— In  a  suit  by 
a  mortgagor  for  redemption,  a  decree  was  made 
for  an  account  with  annual  rests.  The  plaintiff 
died,  and  the  suit  was  abandoned,  after  which 
the  mortgagee  instituted  a  suit  for  foreclosure : 
— Held,  that  the  decree  must  be  the  same,  and 
with  annual  rests.  Morris  v.  Jslip.  20  Beav. 
664. 

Poeseuioii  under  Contract  of  Pnroluwe.] — ^A. 
agreed  to  become  purchaser  of  leasehold  pro- 
perty which  was  subject  to  mortgages.  He 
entered  into  possession,  and  after  the  contract 
had  been  put  an  end  to,  he  obtained  a  transfer 
of  the  mortgages,  having  all  along  continued 
in  possession : — Held,  that,  although  the  circum- 
stances would  have  justified  the  mortgagees 
in  taking  possession,  still  A.  was  not  entitled 
to  stand  in  the  same  position,  and  he  was 
directed  to  account  as  mortgagee  in  possession 
with  annual  rests  from  the  cUite  of  the  transfer 
to  him  of  the  mortgagees.  Patch  v.  Wild^  30 
Beav.  99 ;  7  Jur.  (N.S.)  1181 ;  5  L.  T.  14  ;  9 
W.  B.  844. 

ITinry.] — ^Where  the  interest  due  upon  a  mort- 
gage had  become  in  arrear,  and  in  the  mortgagee's 
account  of  arrears  rests  were  made  from  time  to 
time,  on  which  interest  was  calculated,  and  ulti- 
mately a  general  account  of  all  arrears,  calculated 
on  the  footiug  of  those  rests,  was  signed  by  the 
mortgagor,  and  confirmed  by  a  deed  executed  by 
him  three  years  afterwards,  for  securing  repay- 
ment of  the  balance  to  the  mortgagee : — ^Held, 
that  these  transactions  were  not  usurious,  and 
that  the  mortgagor  was  liable  for  the  balance. 
Blackburn  v.  Warwick,  2  T.  &  C.  92 ;  6  L.  J., 
Ex.  Eq.  17. 

Praetiee — When  Decree  Silent.] — On  decree 
against  mortgagee  in  possession  to  account,  rests 
cannot  be  made  by  master,  unless  -directed  by 
decree.     Webber  v.  Hn^,  1  Madd.  13. 

After  the  time  is  ascertained  at  which  the 
mortgage  debt  of  a  mortgagee  in  possession  was 
paid  off,  annual  rests  from  that  date  will  be  made 
in  the  accounts  against  him,  though  rests  were 
not  directed  bv  the  previous  orders  and  decrees 
under  which  those  accounts  were  taken.  WiUon 
V.  Metcalfe,  1  Buss.  630 ;  25  B.  B.  128. 

From  what   Date.] — ^In   a  redemption 

action  against  mortgagees  in  possession  the 
plaintiffs,  who  claimed  to  represent  the  original 
mortgagor,  alleged  that  the  defendants  had  been 
overpaid.  The  defendants  delivered  a  defence  in 
which  they  denied  the  title  of  the  plaintiffs  to 
redeem ;  pleaded  the  Statute  of  Limitations  ; 
and  asserted  that  a  large  amount  was  still  due  to 
them.  At  the  trial  the  plaintiffs*  title  to  redeem 
was  not  disputed,  and  the  defence  of  the  statute 
was  overruled.  The  judgment  directed  the 
taking  of  the  ordinary  accounts  in  a  redemption 
action  against  mortgagees  in  possession,  including 
an  account  of  what  was  due  to  the  defendants 
for  principal  and  interest,  and  their  taxed  costs 
of  the  action ;  and  that,  on  payment  by  the 
plaintiffs  within  six  months  after  the  certificate 
of  the  balance  (if  any)  which  should  be  found 
due  to  the  defendants,  the  defendants  should 
re-convey  the  mortgaged  property  to  the  plain- 
tiffs, and  that,  in  default  of  payment,  the  action 
should  be  dismissed  with  costs.  But,  in  case  it 
should  appear  on  taking  the  accounts  that  the 
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defendants  had  been  OTerpoid,  the  farther  con- 
sideration of  the  action  was  to  be  adjoamed. 
The  chief  clerk  found  hy  his  certificate  that  the 
mortgagees  went  into  possession  in  May,  1867 ; 
that  the  mortgage  debt  was  folly  repaid  in 
November,  1866  ;  and  that  at  the  date  of  the 
certificate  there  was  a  balance  of  618/.  due  from 
the  defendants: — Held,  that  the  aocoant  most 
be  taken  against  the  defendants  with  annual 
rests  from  the  date  at  which  the  mortgage  debt 
was  fully  paid,  and  that  the  defendants  must 
pay  the  costs  of  the  action.  Wilson  v.  Afetealfe 
(1  Buss.  530  ;  25  R.  B.  128)  followed  as  to  the 
annual  rests,  but  distinguished  as  to  the  costs. 
AshwoHh  Y.  Lard,  57  L.  J.,  Oh.  230  ;  36  Ch.  D. 
545  ;  58  L.  T.  18 ;  36  W.  B.  446. 

When  Beit  to  be  Kade.]— Where  a  decree 


ordered  that  in  taking  the  accounts  of  a  mort- 
gagee in  possession  annual  rests  should  be  made, 
and  that  the  rents  and  profits  of  the  premises,  as 
often  as  they  exceeded  the  interest  accrued  due 
on  the  debt,  should  be  applied  in  reduction  of 
the  principal,  a  rest  ought  to  be  made,  at  the 
date  of  the  receipt,  by  the  mortgagee,  of  a  sum 
exceeding  the  interest,  though  occurring  in  the 
interval  between  the  annual  rests.  From  that 
date  the  subsequent  annual  rests  ought  to  be 
computed.  Binnington  y.  Hanooody  Turn.  &  B. 
477. 

Costs.]  —  Costs  given  in  a  redemption  suit 
against  a  mortgagee  in  possession,  who  upon  an 
account  taken  with  annual  rests  was  found  to 
have  been  overpaid.  Wilson  v.  Cluer^  4  Bear. 
214. 

4.  Gbowikg  Cbops. 

Mortgagor  in  Poue8fion.1 — The  plaintiffs 
were  mortgagees  of  a  freehold  farm,  the  mort- 
gagor remaining  in  possession  until  his  trustee  in 
liquidation  entered  and  managed  the  farm  busi- 
ness. The  mortgagees  having  demanded  posses- 
sion, to  which  they  were  entitled  under  their 
mortgage  deed : — Held,  that,  from  the  date  of 
their  demand,  possession  of  the  mortgagor  by  his 
trustee  was  wrongful,  and  that,  without  either 
ejectment  or  foreclosure,  the  mortgagees  were 
entitled  to  the  property  as  it  was  at  the  time  of 
their  demand,  and  the  trustee  must  accordingly 
be  restrained  by  injunction  from  cutting  and 
removing  the  growing  crops.  JBagnall  v.  Villarj 
48  L.  J.,  Ch.  695  ;  12  Ch.  fa.  812 ;  28  W.  B.  242. 

ByEzpreis  Contract.] — ^Where  the  mort- 


gagor in  possession  was  by  express  contract 
tenant  at  will  to  the  mortgagee: — Held,  that 
the  mortgagee  was  not  entitled  to  the  crops 
upon  the  mortgaged  premises  at  the  bankruptcy 
of  the  mortgagor,  or  at  the  time  of  the  order  for 
sale  by  the  commissioners.  Temple^  Ex  parte^ 
1  Glyn  &  J.  216.  See  ^so  Bignold,  Ex  parte, 
Postle,  In  re,  4  Deac.  k  C.  259  ;  2  Mont.  &  Ayr. 
214  ;  4  L.  J.,  Bk.  58.  Bignold,  Ex  parte,  Harvey, 
In  re,  2  Glyn  &  J.  273.  But  see  Alexander,  Ex 
parte,  2  Glyn  &  J.  275. 

Whether  a  mortgagee  could,  in  an  action  for 
mesne  profits,  after  judgment  in  ejectment 
against  the  mortgagor  in  p>ossession  of  the  mort- 
gaged premises,  recover  the  value  of  the  crops 
fevered  and  sold  subsequent  to  the  day  of  the 
demise  laid  in  the  declaration,  but  before  the 
delivery  of  possession  by  the  sherifE,  quaere.    Ih. 

After  Hotice  firom  Mortgagee.] — A  mortgagor 
presented  a  petition  for  liquidation  of  his  estate, 
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and  the  trustee  appointed  went  into  possession 
of  the  mortgaged  lands  and  commenced  cutting 
the  growing  crops.  The  mortgagee  then  put  a 
man  in  possession  and  required  the  trustee  to 
give  up  possession,  which  he  declined  to  do.  In 
an  action  against  the  trustee  an  injunction  was 
granted  restraining  him  from  cutting  crops  and 
from  removing  the  crops  cut  after  Sie  demand 
made  by  the  mortgagee.  Bag  nail  v.  Villar, 
48  L.  J.,  Ch.  695 ;  12  Ch.  D.  812  ;  28  W.  B.  242. 

Sale.] — An  equitable  mortgagee  is  entitled  to 
the  growing  crops  and  rents  &om  the  date  of  the 
order  of  sale.  B'ignold,  Ex  parte,  Keer,  In  re,  2 
Deac.  &  C.  398  ;  1  L.  J.,  Bk.  100. 


Arrangement  Prior  to.] — A  legal  mortgagee 


obtained  the  usual  order  for  sale  of  the  property, 
previous  to  which  it  was  arranged  between  him- 
self and  the  assignees  that  he  should  be  placed  in 
the  same  situation  as  if  he  had  given  notice  to 
the  tenants : — Held,  that  the  mortgagee  was, 
under  these  circumstances,  entitled  to  the  crops 
growing  on  the  estate  at  the  time  of  the  order  of 
the  sale.  Barnes,  Ex  parte.  Medley,  In  re,  3  Deac. 
223 ;  3  Mont.  &  Ayr.  497  ;  7  L.  J.,  Bk.  37  \ 
2  Jur.  329. 

And  to  the  same  rents  due  since  the  bank- 
ruptcy, and  to  the  crops.    Ih, 

Qusere,  whether  in  the  absence  of  any  such 
arrangemenent  the  mortgagee  is  not  entitled  to 
have  the  estate  sold  in  the  same  condition  as  it 
stands  at  the  date  of  the  order  for  sale.    Ih, 


5.  Leases. 

a.  By  Mortgaffor. 

Contract  for,  Specific  Performance  of.] — A 
contract  for  a  lease  by  mortgagor  cannot  be 
enforced  against  the  tenant  without  obtaining  a 
reconveyance  of  the  mortgage,  or  procuring  the 
mortgagee  to  confirm  same  ;  tenant  holding  under 
such  contract  cannot  compel  landlord  to  pay  oft 
the  mortgage  to  give  eJEect  to  the  contract. 
Costegan  v.  Hast^r,  2  Sch.  &  Lef.  166.  See 
Howell  V.  Oe(n'ge,  15  B.  B.  207. 


Against  Tenant.] — C,  the  owner  of  a 


leasehold  estate  which  was  subject  to  a  mortgage, 
entered,  without  the  privity  of  the  mortgagees, 
into  an  agreement  with  P.  to  grant  him  a  lease 
for  twejity-one  years,  and  in  1875  P.  took  posses- 
sion under  this  agreement.  On  the  25th  of 
March,  1881,  the  mortgagees*  solicitors  wrote  to 
P.  stating  that  they,  on  behalf  of  the  mort- 
gagees, had  withdrawn  C.'s  authority  to  receive 
3ie  rents,  and  asking  him  to  pay  the  rent  due 
that  day  and  all  future  rent  to  them.  P.  wrote 
to  ask  0.  whether  he  ought  to  pay  according  to 
the  notice,  and  C.  replied  that  ne  would  be  cor- 
rect in  doing  so.  P.  consulted  his  solicitors, 
who  inspected  the  mortgage  deed,  and  advised 
him  that  the  mortgagees  could  claim  rent  from 
him.  P.  therefore  paid  the  mortgagees  the  rent 
due  on  the  25th  March,  and  on  the  22nd  of  June 
gave  them  notice  to  determine  his  tenancy  at 
Christmas.  At  the  end  of  the  year  the  mort- 
gagees refused  to  accept  possession,  and  in  June, 
1882,  they  and  C.  commenced  this  action  to 
compel  P.  to  take  a  lease  according  to  the  agree- 
ment : — Held,  4hat  the  notice  by  the  mortgagees 
to  the  tenant  to  pay  rent  to  them  and  the  pay- 
ment accordingly  did  away  with  the  agreement 
between  C.  and  P.,  and  made  P.  tenant  from 
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year  to  year  to  the  mortgagees,  and  that  specific 
performance  of  the  agreement  could  not  be 
decreed.  Corbett  v.  Plowden,  54  L.  J.,  Ch.  109  ; 
26  Ch.  D.  678  ;  50  L.  T.  740  ;  82  W.  R.  667. 


Against  Purchaser  from  Bankrupt  Kort- 


gagor.]  —  A.  made  an  equitable  mortgage  of 
certain  premises  to  B.,  and  he  afterwards  entered 
into  an  agreement  to  grant  a  lease  of  the  premises 
to  C,  who  had  notice  of  the  prior  chaige.  A. 
became  bankrupt  before  the  lease  was  executed, 
and  on  the  petition  of  B.  an  order  in  bankruptcy 
was  made,  under  which  the  premises  were  sold, 
and  B.  became  the  purchaser,  and  retained  the 
amount  of  his  equitable  mortgage  out  of  the 
purchase-money : — Held,  on  a  bill  filed  by  C.  for 
specific  performance  of  the  agreement,  that  B. 
having  become  the  purchaser,  and  thereby  united 
his  equitable  mortgs^^  with  the  equity  of  redemp- 
tion, was  bound  to  perform  the  agreement. 
SmUh  Y.  Phillips,  1  Keen,  694  ;  6  L.  J.,  Ch.  253. 

Kortgagee  bound  by.] — A  mortgagor  made  a 
lease  of  part  of  the  mortgaged  premises ;  the 
mortgagee,  with  notice  of  the  lease,  took  from 
the  mortgagor  a  conveyance  of  the  equity  of 
redemption,  in  such  a  way  as  that,  instead  of 
being  kept  distinct,  it  became  united  with  the 
interest  in  the  mortgage  : — Held,  that  the  mort- 
gagee was  bound  by  the  lease.  O^Loughlin  v. 
Fitzgerald,  Ir.  R.  7  Eq.  483. 

Underlease — Effect.] — A  mortgagor  of  lease- 
hold premises  granted  an  underlease.  The 
original  lease,  by  numerous  mesne  assignments, 
and  by  the  assignment  of  the  equity  of  redemp- 
tion by  the  mortgagor,  became  absolutely  vested 
in  the  plaintiff  as  the  legal  personal  represen- 
tative of  the  last  assignee : — Held,  first,  that 
as  the  mortgagor  had  oi^y  the  equity  of  redemp- 
tion at  the  time  of  the  grant,  the  underlease 
operated  as  a  demise  by  estoppel  only  between 
the  parties  to  it ;  and  that,  as  the  mortgagor 
never  afterwards  acquired  any  legal  interest  in 
the  premises,  he  could  not  pass  any  legal  interest 
in  that  contract.  Doe  d.  Prior  v.  Ongley,  10  C.  B. 
25  ;  20  L.  J.,  C.  P.  26. 

Held,  secondly,  that,  although  some  of  the 
mesne  assignments  were  made  subject  to  the 
underlease,  yet  any  possible  effect  of  this  circum- 
stance was  confined  to  the  parties  to  the  deeds, 
and,  inasmuch  as  neither  the  defendant  nor  any 
person  through  whom  he  claimed,  or  with  whom 
be  had  any  legal  privity,  was  a  party  to  such 
assignments,  the  plaintiff  was  in  no  respect 
bound  or  affected  by  the  underlease.    Ih, 

Held,  thirdly,  that,  though  payment  of  rent 
had  been  made  in  accordance  with  the  terms  of 
the  underlease,  yet,  by  such  payment  and  the 
other  circumstances  of  the  case,  a  tenancy  from 
year  to  year  only  had  been  created,  which  was 
well  determined  by  a  regular  notice  to  quit, 
served  upon  the  attorney  or  the  administratrix 
of  the  person  who  paid  rent  to  the  plaintiff,  and 
under  whom  the  defendant  claimed.    Ih, 

After  Bill  Filed.] — A  lease  granted  by  a  mort- 
gagor to  a  party,  without  notice,  nineteen  days 
after  a  bill  filed  by  an  equitable  mortgagee,  set 
aside,  as  a  purchase  pendente  lite.  Perry  v. 
Keane,  6'  L.  J.,  Ch.  67. 

After  Foreclosure.] — After  a  bill  of  foreclosure 
filed  by  mortgagee,  and  a  receiver  appointed, 
tenant  for  life  of  the  mortgaged  premises,  with 


leasing  power,  makes  leases  ;  a  bill  is  filed  by  a 
judgment  creditor,  who  moves  to  let  the  premises 
pending  the  cause ;  ordered  to  let  without  pre- 
judice to  any  right  the  tenants  may  have  against 
their  lessor,  and  they,  as  tenants  from  year  to 
year  to  the  receiver,  being  entitled  to  notice 
to  quit.  Mansfield  (Ijmi)  v.  HamiWm,  2 
Sch.  &  Lef.  28. 

Bale  lubjeot  to  Lease.]— To  a  bill  to  raise  a 
charge  secured  by  a  term,  a  subsequent  mort- 
gagee of  the  inheritance  and  a  lessee  who  claimed 
under  a  lease  made  by  the  inheritor  after  he  had 
executed  the  mortgage  were  made  parties.  The 
bill  prayed  that  if  necessary  the  lands  should  be 
sold  discharged  of  the  lease ;  there  was  a  consent 
to  sell  the  ii^eritance  instead  of  the  term.  The 
mortgagee  insisted  by  his  answer  that  the  lease 
had  bten  made  at  a  gross  under-value,  and  that 
the  lands  should  be  sold  discharged  of  iL  The 
lessee  insisted  that  the  lease  was  made  at  the  full 
value,  and  that  the  lands  should  be  sold  subject 
to  it.  The  plaintiff  amended  his  bill,  but  did  not 
put  in  issue  the  case  made  by  the  mortgagee : — 
Held,  that  in  this  suit  the  mortgagee  was  not 
entitled  to  have  the  lands  sold  discharged  of  the 
lease;  and  the  lands  were  directed  to  be  sold 
subject  to  the  lease  without  prejudice  to  the 
mortgagee  filing  a  bill  to  have  them  sold  dis- 
char^d  of  it.  CoUhurst  v.  Cotthurst,  2  Jones, 
262. 

Position  of  Tenant  to  Kortgagor.] — ^A.,  after 
mortgaging  in  fee  to  B.,  demised  to  C.  for  years 
from  I^y-day,  at  a  quarterly  rent.  A.  after- 
wards sold  the  equity  of  redemption  in  parcel  of 
the  mortgaged  premises  to  B. ;  B.  in  August 
gave  notice  of  tne  mortgage,  and  required  C.  to 
pay  to  himself  and  not  to  A.  rents  then  due,  or 
thereafter  to  become  due,  from  C.  in  respect  of 
the  mortgaged  premises.  B.  then  entered  upon 
the  parcel  sold.  In  December  C.  tendered  to  B. 
three  quarters^  rent  due,  upon  the  lease  at 
Michaelmas,  which  B.  refused  to  accept : — Held, 
that  this  notice  was  sufficient  to  establish  the 
affirmative  of  an  issue  taken  upon  an  allegation, 
that  B.  demised  to  C.  for  one  year  from  the  date 
of  the  notice.  Browne  v.  Storey,  1  Man,  &  Gr.  1 17 ; 
1  Scott  (N.E.)  9 ;  9  L.  J.,  C.  P.  225  ;  4  Jur.  319. 
See  Doe  d.  Hiighes  v.  Buohnell,  8  Car.  &  P.  567. 

The  tenant  of  a  mortgagor,  whose  tenancy  was 
created  after  the  mortgage,  and  has  never  been 
recognised  by  the  mortgagee,  cannot  maintain 
trespass  against  the  mortgagee  for  entering  and 
distraining  on  the  lands  under  the  powers  of  the 
mortgage.  Qibhs  v.  Oruikshunk,  42  L.  J..  C.  P. 
273;  L.  R.  8  C.  P.  454;  28  L.  T.  735  ;  21  W.  R. 
734. 

Bight  to  Kaintain  Possessory  Action  against 
Tenant  of  Kortgagor.]— A  party  having  mort- 
gaged his  premises  to  the  plaintiff  in  1846,  and 
being  allowed  to  remain  in  possession,  let  them 
in  1848  to  the  defendant.  In  October,  1849,  the 
plaintiff,  without  having  been  otherwise  in  pos- 
session, brought  ejectment  against  the  defendant, 
who  gave  his  consent  to  a  judge^s  order,  dated 
the  31st  October.  The  order  directed  proceed- 
ings to  be  stayed  till  the  15th  of  November  then 
next,  the  tenant  in  possession  undertaking  on 
that  day  to  give  up  possession  to  the  plaintiff, 
and  that  in  default  the  plaintiff  should  be  at 
liberty  to  sign  final  judgment,  and  issue  execu- 
tion against  the  tenant  for  the  costs  of  such 
judgment,  execution,  writ  of  possession,  costs  of 
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levj,  kc  On  the  15th  of  November  the  plaintifE 
ifirat  entered  into  possession  of  the  premiseSi  and 
brought  an  action  for  mesne  profits  accrued 
^tween  Kovember,  1848,  and  the  15th  of  Kovem- 
ber,  1849  : — Held,  that  the  plaintiff,  not  having 
'been  in  possession  of  the  premises  prior  to  the 
15th  of  2iovember,  could  not  maintain  the  action, 
this  entry  on  that  day  not  having  relation  back 
to  hia  title  as  mortgagee,  and  that  the  judge*s 
order  made  no  difference  in  the  case.  Litchfield 
V.  Beady,  5  Ex.  939  ;  20  L.  J.,  Ex.  51. 

Trespass  will  not  lie  against  the  occupier  of 
•land  by  a  mortgagee,  who  has  never  been  in  actual 
possession,  or  be^  seised  of  the  land,  and  has  not 
obtained  judgment  in  ejectment,  either  by  default 
-or  by  veidict,  and  therefore  he  cannot  waive  the 
tort,  and  maintain  an  action  of  use  and  occupa- 
»tion.  jTurner  v.  CameriyiCi  Ooalbrook  Steam  Coal 
Co.,  5  Ex.  932 ;  20  L.  J.,  Ex.  71. 

Lease  befbre  Kortgage— Position  of  Tenant.]— 
Tenants  under  leases  granted  by  a  mortgagor 
'before  the  mortgage  may  safely  continue  to 
pay  rent  to  the  mortgagor  until  they  get  notice 
•of  the  mortgage,  and  are  requested  to  pay 
their  rent  to  the  mortgagee.  O)ok  v.  Moylan, 
a  Ex.  67  ;  6  D.  &  L.  701.  Trerd  v.  Hwnt,  9  Ex. 
d4  ;  22  L.  J.,  Ex.  318 ;  17  Jur.  899  ;  1  W.  B. 
481. 

Notice  to  Pay  Bent  to  Kortgagee.! — ^A  mort- 
.gagor  let  the  mortgaged  premises  subsequently 
to  the  mortgage.  During  the  quarter  ending  at 
Michaelmas  the  mortgagees  gave  a  notice  to  the 
tenant  informing  him  of  the  existence  of  the 
mortgage,  and  that  the  principal  sum  was  still 
due  and  owing  together  with  an  arrear  of  interest, 
and  requiring  him  to  pay  the  rent  thereafter  to 
accrue  due  to  them.  The  rent  which  became  due 
at  Michaelmas  being  still  unpaid,  an  order  was 
made  in  an  action  against  the  mortgagor  appoint- 
ing the  plaintiff  who  had  recovered  judgment, 
receiver  of  the  rents  of  the  premises,  **  without 
prejudice  to  the  rights  of  any  prior  incum- 
brancers who  may  think  proper  to  take  posses- 
sion of  the  same  by  virtue  of  their  respective 
securities."  Subsequently  the  mort^^agees  threat- 
•  ened  the  tenant  with  legal  proceedings  unless  he 
,paid  the  rent  to  them,  and  the  tenant  thereupon 
paid  them  the  quarterns  rent  due  at  Michaelmas. 
The  receiver  claimed  payment  of  such  rent  from 
the  tenant : — Held,  that  the  tenant  had  not  been 
guilty  of  any  disobedience  of  the  receivership 
•order  in  paying  rent  to  the  mortgagees,  they 
being  prior  incumbrancers  whose  rights  were 
reserved  by  the  order ;  that  the  tenant,  having 
paid  the  rent  to  the  mortgagees  under  compulsion 
of  law  and  in  consequence  of  his  lessor's  default, 
could  set  up  such  payment  in  answer  to  the 
claim  for  the  rent  by  the  receiver,  who  claimed 
through  his  lessor ;  and  that  consequently  the 
claim  of  the  receiver  could  not  be  maintained. 
■Johmon  V.  Jimet  (9  A.  &  E.  809)  approved  and 
:followed.  Underhay  v.  Bead,  57  L.  J.,  Q.  B. 
129  ;  20  Q.  B.  D.  209 ;  58  L.  T.  457  ;  36  W.  R. 
298— C.  A. 

The  tenant  of  a  mortgagor,  by  virtue  of  a  lease 
subsequent  to  the  mortgage,  does  not  become 
tenant  to  the  mortgagee,  as  soon  as  the  latter 
gives  him  notice  of  the  mortgage  and  that  the 
money  has  not  beenpaid  accoiding  to  the  con- 
dition. UcanJt  V.  MlUttt,  9  Ad.  &  E.  342;  8 
L.  J.,  Q.  B.  61 ;  1  P.  &  D.  256. 

Where  a  mortgagor  is  in  possession,  and  after 
•the  mortgage  makes  a  lease,  notice  by  the  mort- 


gagee to  the  tenant  to  pay  the  rent  to  him  will 
not  of  itself  make  him  tenant  to  the  mortgagee, 
but  the  old  tenancy  created  by  the  mor^gor 
must  be  put  an  end  to  and  a  new  tenancy 
created  by  the  mortgagees  receiving  rent  from 
the  tenant.  Partifigton  v.  Woodcock,  4  L.  J., 
K.  B.  239. 

A  mortgagor  in  possession  let  the  mortgaged 
property  without  tne  concurrence  of  the  mort- 
gagees. The  lease  was  one  authorised  by  s.  18  of 
the  Conveyancing  Act,  1881.  The  lessee  then 
advanced  certain  moneys  to  the  mortgagor  upon 
the  terms  that  the  lessee  should  retain  the  rent 
as  it  became  due  until  the  moneys  were  repaid. 
Subsequently  the  mortgagees  gave  notice  to  the 
lessee  informing  him  of  the  mortgage,  and  requir- 
ing him  to  pay  them  the  rent  thereafter  to 
b^me  due,  and  not  to  pay  it  to  the  mortgagor. 
The  lessee  having  refused  to  comply  with  the 
notice,  the  mortgagees  brought  an  action  to 
recover  possession  under  a  condition  of  re-entry 
upon  non-payment  of  rent  contained  in  the 
lease : — Held,  that,  by  the  combined  effect  of 
ss.  10  and  18  of  the  Convejrancing  Act,  1881,  the 
mortgagees,  after  giving  the  above  notice  to  the 
lessee,  were  entitled  as  reversioners  to  enforce 
the  covenants  and  provisions  in  the  lease,  and 
were  therefore  entitled  to  recover  possession  of 
the  property  under  the  condition  of  re-entry ; 
and,  further,  that  the  agreement  between  the 
mortgagor  and  lessee  as  to  the  retention  of  the 
rent  was  not  binding  upon  the  mortgagees. 
Municipal  Permanent  BuUding  Society  v.  Smith, 
58  L.  J;,  Q.  B.  61  ;  22  Q.  B.  D.  70 ;  37  W.  B.  42 
— C.A, 

Under  ConTeyanoing  Aet,  1881.] — In  a  mort- 
gage of  land  to  be  given  in  pursuance  of  an  agree- 
ment made  before  the  Conveyancing  Act,  1881, 
the  mortgagee  is  not  entitled  to  a  provision  to 
expressly  exclude  the  operation  of  s.  18  of  the 
act,  under  which  a  mortgagor  in  possession  has 
power  to  make  leases  of  the  mortgaged  land. 
Nugent  and  Biley,  In  re,  49  L.  T.  132. 

The  effect  of  a  lease  granted  by  a  mortgagor 
in  possession  under  the  powers  of  the  Con- 
veyancing Act,  1881,  s.  18,  is  to  bind  the  mort- 
gagee and  those  claiming  under  him  so  as  to 
prevent  the  interference  with  any  easement  to 
which  the  lessee  is  entitled  as  against  the  lessor 
and  those  claiming  under  him.  Wilson  v.  Queen'* 
Club,  60  L.  J.,  Ch.  698 ;  [1891]  3  Ch.  622 ;  65 
L.  T.  42  ;  40  W.  R.  172. 

Under  Power.] — The  doctrine  that  a  tenant 
for  life,  with  a  power  to  sell  or  lease,  may  sell 
or  lease  to  a  trustee  for  himself  is  an  estab- 
lished exception  to  the  rule  as  to  dealings  by 
persons  filling  fiduciary  positions.  Under  a 
mortgage,  power  was  reserved  to  the  mortgagor 
until  entry  by  the  mortgagee  to  grant  building 
leases : — Held,  that  the  case  fell  within  the 
principle  of  the  above  exception,  and  that  a  lease 
to  a  trustee  for  the  mortgagor  was  good.  Bevan 
V.  Hahgood,  1  J.  &  H.  222 ;  30  L.  J.,  Ch.  107 ; 
7  Jut.  (na)  41 ;  8  W.  R.  703. 

Bights  of  Mortgagor's  Assignees.] — ^A.,  having 
demised  land  to  a  tenant  for  years,  mortgageil 
it,  and  afterwards  assigned  his  equity  of  redemp- 
tion to  the  defendant.  The  defendant  paid  off 
the  incumbrance,  but,  before  a  transfer  was 
executed,  distrained  in  the  name  of  the  mort- 
gagee for  rent  in  arrear : — Held,  that  he  had  the 
same  implied  authority  to  do  so  as  a  mortgagor 
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in  possession.  SneU  ▼.  Finchy  13  C.  B.  (y.8.) 
661 ;  32  L.  J.,  C.  P.  117 ;  9  Jur.  (N.S.)  338 ;  7 
L.  T.  747 ;  11  W.  R.  341. 

If  a  mortgagor  of  lands,  who  retains  only  an 
equity  of  redemption,  leases  by  deed,  and  after- 
wards assigns  his  interest  in  the  land  {by  words 
large  enough  to  convey  a  legal  estate,  the  assignee 
may,  as  assignee  of  the  reversion,  sue  the  tenant 
for  waste  in  breach  of  the  covenant  in  the  lease, 
for  the  tenant  is  estopped  from  denying  that  his 
lessor  had  a  legal  reversion  capable  of  being 
assigned.  Cuthbertson  v.  Irving^  4  H.  &  N.  742  ; 
28  L.  J.,  Ex.  306 ;  5  Jur.  OsA^  740.  Affirmed 
on  appeal,  6  H.  &  K.  136 ;  29  L.  J.,  Ex.  485 ;  6 
Jur.  (N.S.)  1211 ;  3  L.  T.  335  ;  8  W.  E.  704— Ex. 
Ch. 

The  assignee  of  a  mortgagor  who  has  let  a 
tenant  into  possession  after  the  mortgs^  can  sue 
such  tenant  for  use  and  occupation,  notwith- 
stauding  notice  from  the  mort^gee  to  pay  rent. 
Hiokm^m  v.  Machin,  4  H.  &  N.  716 ;  28  L.  J., 
Ex.  310 ;  5  Jur.  (n.S.)  576. 


b.  By  Mortgaflree. 

Before  Foreclotnre.] — Mortgagee  cannot  make 
a  lease  of  a  house  in  mortgage  before  foreclosure. 
Hungerford  v.  Clay^  9  Mod.  1. 

Whether  Tenancy  created.] — Where,  subse- 
quently to  a  mortgage,  the  mortgagor  creates 
new  tenancies,  and  submits  rental  to  mortgagee, 
who  raises  no  objection,  such  tacit  acquiescence 
does  not  suffice  to  create  a  new  tenancy  as  against 
the  mortgagee.  The  act  of  the  solicitor  Iwving 
carriage,  in  approving  the  rental  which  sets  out 
such  tenancies,  will  not  create  a  new  tenancy. 
The  act  of  the  receiver,  in  accepting  rent  from 
such  tenants,  and  paying  interest  thereout  to  the 
mortgagee,  will  not  create  a  new  tenancy.  The 
solicitor  having  carriage  and  the  receiver  are 
officers  of  the  court,  but  not  agents  for  the 
parties.  G^RourMs  Estate^  In  r^,  L.  B.  23  Ir. 
497. 

Agreement  for — Concurrence  of  Kortgager.^ — 
A  mortgagee  of  leaseholds,  without  any  leasing 
power,  agreed  in  writing  to  grant  a  lease  of  the 
premises  for  the  whole  term,  at  a  premium.  It 
was  not  so  expressed  in  the  agreement,  but  it 
was  understood  by  both  parties  that  the  lease 
was  not  to  be  granted  without  the  concurrence 
of  the  mortgagor.  The  mortgagor  refused  to 
concur.  A  bill  against  the  mortgagee  alone,  to 
compel  him  to  grant  a  lease,  the  plaintiff  being 
willing  to  take  such  a  lease  as  the  mortgagee 
alone  could  grant,  was  dismissed,  but,  imder  the 
circumstances,  without  costs,  and  without  reserv- 
ing liberty  to  bring  an  action.  FrcmhlvnaJd  v. 
Ball,  34  L.  J.,  Ch.  153  ;  10  Jur.  (N.B.)  606 ;  10 
L.  T.  446  ;  12  W.  B.  845. 

By  Kortgagee  in  Poeiestion— Begistered  Kort- 
gage.] — The  mortgagee  while  in  possession  made 
a  lease  ;  the  mortgage  was  registered.  The  lessee 
set  up  a  title  as  a  purchaser  without  notice,  and 
also  relied  on  there  being  no  acknowledgment 
to  bind  him : — Held,  1st,  that  the  registration 
gave  priority  to  the  mortgagor's  equitable  title, 
which  rendered  notice  immaterial ;  2nd,  that 
the  acknowledgment  by  tlic  mortgagee  alone  was 
sufficient  against  his  lessee.  BtUl  v.  Riversdale 
{Lord:),  Beat.  550. 


By  Brewers — PnbUc-house-— Acccimtj — 

Mortgagees  in  possession,  who  were  brewers,  let 
the  premises  with  a  restriction  that  the  tenant 
should  take  his  supply  of  beer  entirely  from 
them  : — Held,  that  the  mortgagees  must  account 
for  such  additional  rent  as  they  would  have  made- 
if  the  premises  had  been  let  without  restrictions, 
but  not  for  the  profit  which  they  made  by  the 
sale  of  beer  to  the  tenant.  Whits  y,  CUy  of 
London  Brewery,  58  L.  J.,  Ch.  855 ;  42  Ch.  D. 
237  ;  61  L.  T.  741 ;  38  W.  B.  82— C.  A. 

— < —  Sub-lease — Account.] — The  plaintifb 
were  mortgagees  in  possession  of  a  colliery,  and 
were  also  ti'eated  by  the  court  as  lessees  of  the 
same  colliery  under  a  lease  for  a  fixed  term  of 
years  at  a  rent  and  a  cejtain  royalty  for  all  coal 
gotten.  The  lease  contained  covenants  to  leave 
pillars  of  coal  to  support  the  roof  and  not  to- 
work  or  remove  the  pillars.  The  mortgagees 
underlet  the  colliery,  and  gave  their  sub-lessees 
permission  to  work  and  remove  the  pillars,  which 
they  did : — Held,  that  in  taking  the  accounta  as 
against  mortgagees  in  possession,  the  mortgagees 
having  allowed  their  sub-lessees  to  take  the  coal, 
must  be  treated  as  having  taken  it  themselves, 
and,  having  so  taken  it  wrongfully  in  breach  of 
the  covenants  in  the  lease,  must  be  charged,  not 
with  the  amount  of  the  royalty  reserved,  but 
with  the  full  value  of  the  coal,  subject  to  a 
deduction  for  the  costs  of  bringing  it  to  the 
surface,  but  not  for  the  costs  of  severance ;  and 
the  foreclosure,  which  had  been  made  absolute 
before  the  appeal  was  heard,  was  reopened. 
Livinggtone  v.  Bawyards  Coal  Co,  (5  App.  Cas. 
25)  distinguished.  Taylor  v.  Moscyn,  56  L.  J.,. 
Ch.  893  ;  33  Ch.  D.  226 ;  55  L.  T.  661—0.  A. 

c.  By  Mortgagror  and  SCort^agee  Jointly. 

Subseqnent  Bankruptcy  of  Kortgagor.]^ 
Mortgagee  of  leaseholds  held  for  a  term  of  years- 
joined  with  the  mortgagor  in  leasing  part  of  the 
property  to  A.  B.  for  the  residue  of  tbe  term  at 
a  rent  of  31.  per  annum,  payable  to  the  mort- 
gagor, his  executors,  administrators  and  assigns. 
The  right  of  re-entry  was  reserved  in  the  same 
terms.  There  was  also  a  declaration  that 
nothing  therein  contained  should  be  construed 
to  defeat,  impeach,  or  determine  the  estate  of 
the  mortgagee  under  the  mortgage  deed  so  far 
as  the  same  affected  the  entirety  of  the  premises. 
After  the  execution  of  the  deal  the  mortgagor 
became  bankrupt : — Held,  that  A.  B.  was  entitled, 
to  the  benefit  or  this  lease  exempt  from  the  mort- 
gage, but  that  the  mortgagee,  and  not  the 
assignee  of  the  bankrupt  mortgagor,  was  entitled 
to  the  rent  of  3^.  per  annum.  Edwards  v.  Janet, 
1  ColL  C.  C.  247 ;  13  L.  J.,  Ch.  371  ;  8  Jur.  416. 


Bight  to  Sue  on  Coyenants.] — ^Where  an  estate 
pur  autre  vie  is  granted  in  mortgage,  and  mort- 
gagor and  mortgagee  jointly  make  a  lease  of  a 
portion  of  the  mortgaged  premises,  reserving 
rent  to  both  the  lessors  and  to  their  heirs  and 
assigns ;  and  the  lessee  covenants  for  the  pay- 
ment of  the  rent  accordingly ;  on  the  death  of 
the  mortgagee  the  mortgagor  may  maintain  an 
action  of  covenant  for  non-payment  of  the  rent, 
which  accrues  due  in  his  own  lifetime,  the 
covenant  being  quoad  the  mortgagor  a  covenant 
in  gross  ;  but,  semble,  that  the  rent  which 
accrues  due  subsequently  to  his  death,  goes  to 
the  heir-at-law  of  the  mortgagee,  who  may 
sue  upon   the   covenant  notwithstanding   the 
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mortgagor  having  Biunriyed  the  mortgagee,  for  the 
ooiirt  will  mould  such  a  ooyenant  so  as  to  make 
the  rent  go,  on  the  death  of  the  surrivor  oi  the 
lessors,  to  the  party  entitled  to  the  reversion. 
IThioaitei  v.  M'bonmgh,  2  Ir.  Eq.  R.  97. 

Bight  of  Be-entry — ^Breaeh  of  ConditionB.] — 
A  mortgagee  and  mortgagor  demised  leasehold 
premises  to  J.  for  a  term  of  years,  reserving  to 
them,  or  either  of  them,  a  right  of  re-entry  if  J. 
should  assign  without  consent  of  the  mortgagor. 
After  several  assignments,  made  with  the  consent 
of  the  mortgagor  before  22  &  23  Vict.  c.  85,  s.  1, 
an  assignee  in  a  deed  (to  which  the  mortgagor 
was  a  party  for  the  purpose  of  assenting  thereto) 
covenanted  with  the  mortgagor  not  to  assign 
without  his  consent,  and  a  condition  of  re-entry 
was  reserved  to  the  mortgagor  in  case  of  such 
assignment.  An  ejectment  was  brought  by  the 
mortgagee  and  mortgagor  to  recover  possession 
upon  a  breach  of  the  condition: — ^Held,  first 
that  the  mortgagee  could  not  recover  under  the 
condition  of  re-entry  in  the  original  lease,  as  his 
right  of  re-entry  was  determined  by  the  assign- 
ment with  consent  prior  to  the  22  k  23  Vict.  c.  35. 
Saunders  v.  Merry iceat1n*r^  8  H.  &.  C.  902  ;  35 
L.  J.,  Ex.  115  ;  11  Jur.  (N.S.)  655  ;  13  W.  R.  814. 

Held,  secondly,  that  the  mortgagor  could  not 
recover  upon  the  right  of  re-entry  reserved  in 
the  assignment,  because  he  had  no  leg^  interest 
in  the  reversion.    Ih, 

Held,  thirdly,  that,  as  from  the  recitals  in  the 
assignment  it  appeared  that  the  mortgagor  had 
no  legal  estate  in  the  reversion,  the  assignee  was 
not  estopped  from  setting  up  such  want  of  legal 
title  in  the  mortgagor  as  a  defence  to  the  action. 

n. 

d.  Dlatress. 

By  Kortgagor  in  Foetettion.] — ^A  mortgagor 
in  possession  has,  in  the  absence  of  interference 
by  the  mortgagee,  an  implied  authority  from  the 
mortgagee  to  distrain  upon  the  tenant  of  the 
mortgaged  property  for  the  rent  due  in  respect 
thereof  ;  and,  although  it  may  be  necessary  for 
the  mortgagor  to  justify  the  distress  as  bailiff  of 
the  mortgagee,  it  is  not  necessary  that  the 
distress  shoiSd  be  made  in  the  mortgagee's  name. 
Rtece  V.  Strotuberg,  54  L.  T.  133  ;  50  J.  P.  292. 

Where  a  lessor,  having  mortgaged  his  rever- 
sion, is  permitted  by  the  mortgagee  to  continue 
in  the  receipt  of  the  rent  incident  to  that 
reversion,  he  during  such  permission  is  pnesump- 
tione  juris  authorised,  if  it  should  become 
necessary,  to  realise  the  rent  by  distress,  and  to 
distrain  for  it  in  the  mortgagee's  name  as  his 
baiUff.  Trent  v.  HuTtt,  9  Ex.  14  ;  22  L.  J.,  Ex. 
318  ;  17  Jur.  899  ;  1  W.  R.  481. 

A  mortgagor  in  possession  distrained  for  rent 
accruing  due  after  the  mortgage,  but  the  notice 
of  the  distress  described  the  rent  as  due  to  him- 
self : — Held,  that  he  could  make  cognizance  as 
the  bailiff  of  the  mortgagee.    Ih. 


Aftor  Beeeiver  appointed  by  Kortgagee.] 


—A  mortgagee  appointed  a  receiver  of  the 
income  of  the  mortgaged  property  under  the 
Conveyancing  Act,  1881,  and  pive  notice  of  the 
appointment  to  the  mortgagor.  The  mortgagor 
nevertheless  distrained  for  rent  becoming  due 
after  the  appointment  of  the  receiver.  The 
mortgagor  claimed  to  distiain  for  the  protection 
of  the  property,  alleging  that  the  receiver  had 
been  negligent  in  collecting  the  rent : — ^Held, 
that  an  injunction  must  be  granted  to  restrain 


the  mortgagor  froln  interfering  with  the  receiver 
or  receiving  the  rent.  Bayly  v.  Went,  51  L.  T. 
764. 

Semble,  that  even  if  the  mortgagor  had  proved 
negligence  on  the  part  of  the  receiver,  distraining 
for  the  rent  was  not  the  proper  mode  of  protect- 
ing his  interests.    Ih. 

By  Kortgageo.]— A.  agreed  in  writing  to  let  a 
farm  to  B.  The  agreement  reserved  a  rent  pay- 
able at  stated  intervals,  and  provided  that  A. 
should  put  the  premises  in  repair.  B.  alleged 
that,  prior  to  the  agreement  being  signed,  A. 
promised  verbally,  that  if  B.  would  take  the 
farm  the  buildings  should  be  put  into  a  thorough 
state  of  repair,  and  that  no  rent  should  be 
demanded  till  this  was  done,  and  that  on  the 
faith  of  this  promise  B.  took  the  farm.  A.  after- 
wards mortgaged  the  premises  to  C,  who  gave  to 
B.  notice  of  the  mortgage,  and  that  the  principal 
and  interest  were  in  arrear,  and  directed  him  to 
pay  the  rent  to  C.  B.  then  set  up  the  alleged 
collateral  agreement,  of  which  C.  was  previously 
unaware.  C.,  after  notice,  distrained  for  the 
rent  reserved  by  the  written  agreement,  and  due 
before  and  after  the  date  of  his  mortgage.  In 
an  action  by  B.  against  C.  for  an  injunction  to 
restrain  him  for  holding  or  selling  the  goods, 
and  damages  for  improperly  distraining,  and 
against  A.  and  C.  for  specific  performance  of  the 
written  agreement,  ana  the  alleged  parol  agree- 
ment, the  vice-chancellor,  on  the  motion  of  the 
plaintiff,  and  subject  to  certain  terms,  granted 
an  interlocutory  injunction  restraining  C.  from 
remaining  in  possession  and  from  selhng  for  a 
certain  time : — Held,  that  the  injunction  ought 
not  to  have  been  granted,  for  that,  assuming 
that  the  parol  agreement  existed,  the  mortgagee 
of  the  reversion,  without  notice,  was  not  1x>und 
by  it     Qirter  v.  Salmon,  43  L.  T.  490. 

Semble,  that  a  court  of  equity  will  not  inter- 
fere with  the  legal  right  of  distraint  by  the 
owner  of  the  reversion  for  the  rent  due  to  him  on 
the  contract  of  tenancy,  even  where  the  distraint 
is  for  more  money  than  is  due  as  rent.    lb. 

Where  Xortgagee  Beletf  to  Kortgagor.] 

— Mortgagees  entering  on  the  mortgaged  pre- 
mises, and  reletting  them  to  the  mortgagor,  as 
tenant,  the  mortgagor  cannot  maintain  trespass 
against  them  for  distraining.  Dawsan  v.  John- 
son, 1  F.  &  F.  656. 

In  FotMMion — Aeeonnt — WUfuI  De- 
fault.]— ^A  mortgagee  in  possession  of  a  livery 
stable-yard  and  premises  let  the  same  to  a 
tenant.  He  afterwards  distrained  for  rent, 
taking  possession,  under  such  distress,  of  the 
horses  and  carriages  standing  at  livery  on  the 
premises.  On  being  threatened  with  legal  pro- 
ceedings by  the  owners  of  the  chattels  at  livery 
so  seized,  he  restored  them : — Held,  that,  in 
taking  the  accounts  in  a  suit  in  equity  by  a 
second  mortgagee  to  redeem  the  premises,  the 
first  mortgagee  was  not  answerable,  as  for  wilful 
neglect  or  default,  in  not  realising  the  chattels 
which  he  had  seized  and  afterwaitis  restored  to 
the  owners.  Cocke  v.  Gray,  1  Giff.  77  ;  26  L.  J., 
Ch.  607  ;  3  Jur.  1116  ;  5  W.  R.  749. 

See  also  caeee  under  Distress. 

e.  BUectment. 

By  Xortgagee  in  FoitoMion  after  BatisflMtioa 
of  Bebt.] — ^A    mortgagee    in    possession,   who 
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appears  upon  the  pleadings  to  be  paid  off,  and 
has  given  security  for  the  payment  of  the  rents 
into  court,  will  be  restrained  by  injunction  from 
ejecting  the  tenants  in  occupation  of  the  lands, 
although  the  answer  claims  a  sum  to  be  still  due. 
JRobifuon  y.  Mtiguire^  9  Ir.  £q.  B.  269. 

Settraini2ig  Action  of.  ]^— The  court  will  not 
gtay  an  action  of  ejectmfent  by  a  mortgagee 
against  his  tenants  at  the  desire  of  an  executor 
who  has  come  in  as  a  co-defendant,  and  seeks  to 
restrain  the  action  on  the  ground  that  a  suit  is 
pending  to  administer  the  estate  of  his  testator 
of  which  the  premises  mortgaged  formed  part. 
CrowU  V.  Russell,  27  W.  R.  84. 

f.  Action  on  Covenants. 

By  Kortgagor  without  joining  Mortgagee.] — 

A  mortgagor  who  has  the  control  and  manage- 
ment of  the  mortgaged  property  can  maintain  an 
action  to  restrain  the  breach  of  a  restrictive 
covenant  affecting  the  land  by  a  tenant  who  has 
notice  of  the  covenant,  aud  the  mortgagee  need 
not  be  joined  if  his  secunty  is  not  likely  to  be 
affected.  FairoUmgh  v.  Marthall,  39  L.  T.  389  ; 
27  W.  R.  145. 

6.  Mikes. 

Opening  by  Xortgagor.] — A  mine  or  quarry 
opened  by  the  owner  of  the  inheritance,  while  he 
was  still  in  actual  possession,  even  though  after 
the  date  of  tiie  mortgage,  will  enure  for  the 
benefit  of  the  mortgagee.  Elia^  v.  Snowdon  Slate 
Quarries,  48  L.  J.,  Ch.  811  ;  4  App.  Cas.  454 ; 
41  L.  T.  289  ;  28  W.  R.  54— H.  L.  (E.) 

Waste.] — The  opening  of  a  quarry  by  a 

mortgagor  in  possession  enures  to  the  benefit  of 
the  mortgagee  of  a  term,  so  as  to  render  him  dis- 

Sunishable  for  waste  if    he  work  the  quarry 
uring  the  term.    lb. 


Onus  of  Proof.] — ^Where  it  is  proved  that 


a  quarry  was  worked,  and  that  there  was  a  lease 
which  would  authorise  the  workings,  it  will  be 
presumed  after  a  great  lapse  of  time  that  the 
workings  took  place  under  the  lease,  and  the 
burden  of  proof  will  lie  on  a  party  who  seeks  to 
show  that  they  were  unauthorised.    Id, 

What  ii.] — Semble,  sale  of  the  produce 

is  not  a  necessary  criterion  of  the  difference 
between  a  mine  or  quarry  which  is,  and  one 
which  is  not,  to  be  considered  open  in  a  l^al 
sense.    Ih. 

Where  there  is  an  open  mine  or  quarry,  the 
sinking  of  a  new  pit  or  the  same  vein,  or  break- 
ing ground  in  a  fresh  place  on  the  same  rock,  is 
not  necessarily  the  opening  of  a  new  mine  or 
quarry.    lb. 

Working  by  Mortgagee  in  FoMOttion.] — ^A 
mortgage  was  made  of  mines,  and  the  mortgagee 
entered  into  possession.  He  expended  large  sums 
in  working  the  mines,  which  by  the  terms  of  the 
deed  he  was  entitled  to  work  : — ^Held,  that  the 
mortgagee  was  entitled,  not  only  to  the  repay- 
ment of  such  sums  but  the  interest  for  the  same. 
Norton  v.  Cooler,  25  L.  J.,  Ch.  121. 

Mortgagee  in  possession  of  mines  is  not  bound 
to  expend  more  than  a  prudent  owner.  Botoe  v. 
Wood,  2  J.  &  W.  553  ;  22  R.  R.  208. 

A  mortgagee  in  possession,  who  had  opened  and 
worked  mines  on  the  mortgaged  estate,  charged 


with  his  receipts  but  disallowed  his  expenses 
ThomjeyoToft  v.  Crockett,  16  Sim.  445  ;  12  Jar»^ 
1081. 


If  Beonrity  Insufficient.] — ^Where  a  mort- 


gagee of  freehold  estates  enters  into  possession,  he 
may  work  mines  under  the  estate,  if  the  security 
is  insufiScient  for  the  payment  of  his  principal, 
interest  and  costs.  Millett  v.  Davey,  31  Beav. 
470  ;  32  L.  J.,  Ch.  122 ;  9  Jur.  (N.S.)  92  ;  7  L.  T. 
651  ;  11  W.  R.  176. 

Surcharge.]— A  mortgagor  was  not  allowed  to- 
surcharge  a  mortgagee  with  the  value  of  minerals 
which  he  or  his  lessees  had  raised  after  entering 
into  possession,  when  he  knew  that  the  mines 
were  being  worked  for  four  years,  and  allowed* 
the  work  to  proceed  without  remonstrance  or 
complaint.    lb. 

Account.] — ^A  mortgagee  of  lands  containing 
underneath  unopened  coalfields,  who  allowed  an. 
owner  of  adjacent  coal  mines  to  explore  and  worl; 
the  coal,  on  a  bill  by  the  mortgagor  against  him, 
and  such  coal-owners,  held  responsible,  and, 
besides  the  common  decree,  the  court  directed  an 
account  of  all  coal  worked  by  the  defendants,  or 
either  of  them,  and  of  the  proceeds  thereof^ 
Hood  V.  Easton^  2  Giff.  692  ;  2  Jur.  (ISA.)  729  ^ 
4  W.  R.  575. 

The  principle  acted  upon  in  Thomeycroft  v. 
OrockeU  (16  Sim.  445)  foUowed. 

Where  a  trespass  was  committed  on  the  plain* 
tiff's  mine,  and  an  aircourse  and  level  roada 
made  through  it  underground  to  connect  adjoin- 
ing collieries  in  mortgage  to  the  defendants,  and 
large  quantities  of  the  defendants'  coals  were 
thereby  fraudulently  gotten  and  removed  with- 
out their  knowledge :  —  Held,  first,  that  the 
mortgagees  could  not  be  made  accountable  for 
any  portion  removed  by  their  mortgagor  while 
they  allowed  him  to  remain  in  possession,  not- 
withstanding the  proceeds  of  the  coal  so  wrong- 
fully removed  by  him  had  found  their  way, 
week  by  week,  but  without  notice  of  the  fraud, 
into  the  mortgagees*  hands,  and  notwithstanding 
they  continued  the  use  of  the  aircourse  and 
roads  after  taking  possession,  and  retained  in 
their  employment  as  manager  of  the  collieries 
the  person  by  whose  agency  the  fraud  had  been 
perpetrated.    PovoeU  v.  Allen,  4  K.  &  J.  343. 

Held,  secondly,  that  the  court  had  no  jurisdic- 
tion to  give  the  plaintiff  compensation  in  respect 
of  consequentiid  injury,  by  reason  of  large  por- 
tions of  their  coal  being  rendered  unworkable 
and  useless  to  them.    1  b. 

But  held,  thirdly,  that  the  mortgagees  could 
not  be  allowed  to  retain  the  use  of  the  aircourse 
or  roads,  although  the  continuance  of  that  user 
might  be  no  special  injury  to  the  plaintiffs.    lb. 

Held,  fourthly,  that,  not  having  themselves 
made  such  apertiu«s,  they  oould  not  be  ordered 
to  fill  them  up.    lb. 

Held,  fifthly,  that  all  the  proceeds  having 
been  traced  to  the  mortgagees,  and  no  portion 
retained  by  the  agent,  the  latter  could  not  in 
a  court  of  equity  l^  made  personally  chargeable 
for  the  value  of  the  coal  removed,  notwithstand* 
ing  his  own  fraudulent  conduct  in  the  trans- 
action,   lb. 

Form  of  order,  under  such  circumstances,  and 
of  decree  for  an  account  against  the  mortgagor 
and  mortgagees,  and  as  to  the  allowance  to  be 
made  to  the  defendants  in  respect  of  the  coal 
for  which  they  were  held  accountable.    lb. 
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7.  Outlay  and  Expenditure. 

a.  In  0«neraL 

Xortgagor*!  Litn  for  Outlay.]— As  a  general 
rule  a  mortgagor  can  have  no  Hen  on  the 
property  mortgaged  for  money  expended  in  pre- 
serving the  property ;  bat  money  so  expended 
enures  for  the  benefit  of  the  mortgagee.  NorrU 
v.  Caledonian  Inturanoe  Co.j  38  L.  J.,  Ch.  721  ; 
L.  R.  8  Eq.  127  ;  20  L.  T.  939  ;  17  W.  R.  964. 

Expeniet  of  Becoyering  Debt.] — ^A  mortgagee 
is  entitled  to  be  allowed,  in  account  against  the 
mortgagor,  all  expenses  properly  incurred  for 
the  recovery  of  the  mortgage  money.  EUUon 
V.  Wright,  3  Russ.  458  ;  27  R.  R.  108. 

Allowance  for  Payment!  to  Outgoing  Tenant.] 

— ^Af  ter  the  amount  due  to  a  mortgagee  had  been 
ascertained  and  paid,  the  mortgagee  was  held 
entitled  to  some  allowance  for  crops,  manure, 
&c.,  for  which  he  remained  liable  to  pay  to  an 
outgoing  tenant  of  the  mortgaged  property. 
Oxenham  v.  MIU,  18  Beav.  593. 

Mortgagee  of  a  Vewipaper — ^Aoeonnt.] — ^N. 
was  in  1838  appointed  printer  of  a  newspaper, 
and  in  1840  he  became  the  mortgagee  of  two 
fourth  parts  of  the  newspaper,  with  a  power  of 
sale,  which  power  he  in  1841  exercised,  and  he 
sold  the  two  fourth  parts  to  his  brother,  and  at 
the  same  time  N.  became  the  manager  of  the 
paper.  In  1846  N.  ceased  to  be  the  printer  and 
manager,  and  in  1848  he  obtained  an  assignment 
of  the  two  fourth  parts  from  his  brother.  In 
1850  he  became  the  purchaser  of  the  other  two 
fourth  parts,  and  he  was  then  registered  as  the 
owner  of  the  newspaper.  In  1857  the  court 
decreed  that  the  sale  of  1841  was  invalid,  and 
the  mortgagor  w^as  declared  entitled  to  redeem. 
.An  account  was  directed  of  all  sums  received  by 
N.,  or  which  but  for  his  wilful  neglect  and 
default  he  might  have  received,  in  respect  of 
the  proceeds  of  the  newspaper  from  the  sale  in 
1841  ;  and  in  taking  such  account  regard  was 
to  be  had  to  any  debt  or  debts  (other  than  the 
mortgage  debt)  which  should  be  found  due  from 
the  mortgagor  to  N.  In  taking  the  account  N. 
claimed  to  be  allowed  to  charge  credit  prices, 
on  the  ground  that,  although  he  was  in  receipt 
of  cash  payments  from  1841  to  1846,  yet  he  was 
entitled  to  apply  those  payments,  first  in  dis- 
charge ;of  a  debt  due  to  him  for.  printing,  and 
then  in  payment  of  the  expenses  of  the  news- 
paper:— Held,  that  he  was  entitled  to  charge, 
not  credit,  but  only  cash  prices  in  the  account. 
RoberUon  v.  Norris,  1  Giff.  428  ;  5  Jur.  (N.8.) 
1238  ;  1  L.  T.  123. 

A  balance  of  2,201/.  had  been  found  due  to  N. 
in  1841  for  printing  up  to  that  date.  In  1847 
N.  entered  into  an  agreement  with  one  of  the 
proprietors,  to  which  the  mortgagor  was  not 
a  party,  that  he,  N.,  would  accept  4002.  "in 
satisfaction  of  all  claims  upon  the  proprietary." 
In  taking  the  account  with  the  mortgagor,  N. 
claimed  to  be  allowed  credit  for  2,201/.,  or  for 
half  of  it,  against  the  mortgagor  ;  but  the  court 
disallowed  the  claim.    It, 

A  person  who  enters  into  wrongful  possession 
of  property  under  an  unjust  bargain  will  be 
treated  as  a  trespasser  and  wrong-<loer,  and  be 
dealt  with  more  severely  than  a  mortgagee  in 
possession.    Jh, 
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Kortgagoe  in  PoiseMion  of  a  Pnblieation— 
Aoeonnt.] — ^Reference  to  the  master  to  take  an 
account  of  sums  properly  expended  by  a  mort- 
gagee in  possession  of  a  publication,  in  printing, 
publishing  and  selling  the  work,  with  a  direction 
to  make  just  allowances  : — ^Held,  not  to  include 
the  expenses  of  preparing  the  work  for  the 
press.     Whellier  v.  Maedonaldf  1  Jur.  610. 

Kanagement  of  Flatf — Seoonping  Lobb.]-^ 

A  mortgage  of  a  large  block  of  buildings,  let  out 
in  residential  apartments,  and  containing  a  com- 
mon kitchen  and  salle  &  manger  for  the  use  of 
the  tenants,  contained  an  assignment  of  the 
"  rents  and  profits  "  and  a  power  to  the  mort- 
gagees to  enter  on  the  hereditaments  on  default 
of  oayment  and  "  manage  "  and  receive  the  rents 
ana  profits  thereof.  The  deed  contained  no 
assignment  of  chattels,  nor  any  reference  to 
existing  arrangements  with  tenants,  but  the 
mortgs^for  covenanted  to  pay  moneys  expended 
by  the  mortgagees  for  any  of  the  purposes  thereby 
authorised.  At  the  date  of  the  mortgage  the 
apartments  were  let  out  to  tenants  under  agree- 
ments, made  by  a  former  mortgagee  (who  had 
been  paid  off),  by  some  of  which  the  tenants 
stipulated  for  the  supply  by  the  landlord  of 
attendance  and  cook^  food,  such  food  being 
generally  supplied  according  to  a  tariff  from 
time  to  time  fiiked  by  the  manager.  The  mort- 
gagees, having  entered  into  possession,  continued 
to  supply  all  the  tenants,  whether  they  had  con- 
tracted for  the  supply  of  attendance  and  food  or 
not,  with  attendance  and  cooked  food,  and  in  so 
doing  managed  the  premises  at  a  loss : — Held,  in  an 
action  by  second  mortgagees  for  an  account,  that 
the  first  mortgagees  were  entitled  to  be  recouped 
the  losses  maide  by  them  in  management,  not 
only  out  of  the  rents  of  the  property,  but  out  of 
the  surplus  proceeds  of  sale  thereof.  Bampas  v. 
King,  56  L.  J.,  Ch.  202  ;  33  Ch.  D.  279  ;  56  L.  T. 
190— C.  A. 


b.  Inanranoe  Premlnms. 

On  Fire  Policy  —  Payment  by  Kortgageo 
without  EzproBB  Contract.] — If  a  mortgagee  of 
houses,  not  entitled  by  express  contract  to  insure 
the  premises  against  fire,  at  the  mortgagor's 
expense,  nor  entitled  to  require  the  mortgagor 
to  insure  them  against  fire,  nevertheless  does  so 
insure  them,  without  the  privity  of  the  mort- 
gagor, he  will  not  be  allowed,  as  a  matter  of 
course,  to  add  the  premiums  of  the  policies  to 
his  mortgage  debt,  and  charge  them  against  the 
mortg&fre  premises.  Dobson  v.  Land,  4  De  G.  & 
Sm.  575;  8  Hare,  216;  19  L.  J.,  Ch.  484 ;  14 
Jur.  288. 

Mortgage  deeds  contained  covenants  on  the 
part  of  the  mortgagor  to  insure  the  mortgaged 
premises  in  the  names  of  the  mortgagor  and 
mortgagees,  not  adding  their  heirs,  executors, 
administrators,  or  assigns.  The  mortgagees 
entered  into  possession,  and,  after  the  mort- 
gagor's death,  the  persons  entitled  to  the  equity 
of  redemption  not  having  insured  the  premises, 
the  mortgagees  insured  in  their  own  names  only 
as  mortgagees : — Held,  that  the  mortgagees  were 
entitled  to  add  the  premiums  to  their  mortgage 
debt.  Semble,  that  if  the  rents  and  profits  were 
insufficient  to  keep  down  the  interest,  and  pay 
the  premiums,  the  mortgagees  would  have  been 
entitled  to  be  allowed  interest  on  the  premiums 
so  paid.    Ih, 
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In  the  absence  of  an  express  contract  anthoris- 
ing  him  so  to  do,  a  mortgagee  cannot,  (notwith- 
standing his  mortgagor  has  covenanted  to  Insnre 
against  fire,  and  neglected  so  to  do,)  as  against  a 
subseqaent  incambrancer,  himself  insure  the 
mortgaged  premises,  and  add  the  sums  so  paid 
to  his  mortgage  debt.  Brooke  v.  Stone,  84  L.  J., 
Ch.  251  ;  12  L.  T.  114  ;  13  W.  R.  401. 

Mortgagee  in  FotteMion.] — ^A  mortgagee 


in  possession  is  not  entitled,  in  the  absence  of 
express  contract,  to  charge  in  account  premiums 
on  a  fire  policy  on  the  mortgaged  property. 
Bellamy  v.  Brickenden,  2  J.  &  H.  137. 

A  mortgagee  in  possession,  without  express 
powers  authorising  him  to  do  so,  incurred  expen- 
diture in  insuring  the  mortgaged  estates  : — Held, 
that  the  sums  expended  for  Insurance  would  be 
allowed  under  the  usual  direction  as  to  just 
allowances.  Scholefield  v.  Lockioood^  33  L.  J., 
Ch.  106  ;  9  Jut.  (n.8.)  1268  ;  8  L.  T.  407  ;  11 
W.  R.  665. 

On  LifSs  Foliey — Contract  for  Mortgagee  to 
pay  on  Mortgagor's  Default.] — In  a  moi-tgage 
security,  H.  covenanted  with  C.  k.  Co.  to  pay  the 
principal  sum  (6,648/.  8«.4(2.)  and  interest  thereon 
at  5  per  cent.,  &c.,  and  that  he  would  pay  daring 
the  life  of  R.  the  premiums  on  three  policies  of 
insurance,  and  that  in  case  of  default  it  should  be 
lawful  for  C.  k  Co.  to  pay  any  sums  requisite  for 
keeping  on  foot  or  renewing  the  policies.  And  it 
was  further  agreed  that  the  sums  that  should  be 
so  advanced  should  be  charged  upon  the  mort- 
gaged premises,  and  carry  interest  at  6  per  cent, 
and  be  raised  in  like  manner  as  the  other  moneys 
thereby  secured  ;  provided  that  the  total  amount 
of  the  moneys  secured,  and  to  be  ultimately 
recoverable  by  virtue  of  the  mortgage  security, 
exclusive  of  the  sums  of  3,000/.  and  2,000/. 
secured  by  bonds  (being  part  of  the  said  principal 
sum),  in  respect  whereof  the  proper  ad  valorem 
stamp  duties  had  been  already  paid,  should  not 
exceed  the  sum  of  3,000Z. ;  the  stamp  impressed 
on  the  mortgage  security  covered  only  the  sum 
of  8,000/. : — Held,  that  the  master  was  correct  in 
finding  the  amount  due  to  the  mortgagees  to 
consist  of  the  principal  sum  originally  advanced, 
and  a  further  sum,  beiug  the  amount  of  moneys 
advanced  in  payment  of  certain  only  of  the 
premiums  due  on  the  three  policies  of  assurance, 
altogether  amounting  to  the  sum  of  8,000/.,  and 
also  of  the  further  sums  of  3,417/.  17«.  Id.  and 
497/.  14«.  6^.,  being  interest  due  respectively  on 
the  original  principal  sums  of  6,648/.  3«.  4(/.  and 
1,351/.  16«.  M.,  the  amount  paid  in  respect  of 
such  premiums.  Richards  v.  Maeclesfield,  10 
L.  J.,  Ch.  S29. 

Payment  by  Mortgagee  of  Preminma  on 

Ininranee  of  Life  of  Borety  for  Mortgagor.] — 

An  insurance  was  effected  on  the  life  of  a  surety 
for  a  mortgagor  ;  the  premiums  were  paid  by  the 
mortgagee,  who  went  into  possession  of  the  mort- 
gaged premises,  but  it  was  not  proved  that  the 
mortgagor  had  ever  been  charged  with  them. 
In  a  redemption  suit : — Held,  that  the  mortgagor 
was  not  entitled  to  credit  for  the  amount  received 
on  the  policy.  Humphrey  v.  Arahin  (LI.  &  G. 
t.  Plunk.  318)  approved.  Bell  v.  Aheame, 
12Ir.  Eq.R.  676. 

By  Pint  Mortgagee,  out  of  Bents,  with 

Kotioe  of  Second  Mortgage.] — ^A  tenant  for  life 
of  leaseholds  under  a  settlement,  who  is  also 
entitled  to  a  share  of  a  deceased  child,  mortgages 
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her  interest  twice,  and  a  suit  being  instituted  to 
carry  out  l^e  settlement,  the  Imseholds  are  sold 
and  others  held  for  three  lives  are  purchased; 
two  of  the  lives  drop,  and  a  large  fine  being 
demanded  to  renew,  a  bill  is  filed  to  compel  a 
renewal  A  policy  having  been  effected  on  the 
last  life,  the  first  mortgagee,  who  is  in  possession, 
with  notice  of  the  second  mortgage,  pays  two 
premiums,  with  the  authority  of  the  tenant  for 
life,  and  then  allows  the  policy  to  drop.  Such 
premiums  were  paid  by  the  first  mortgagee  out 
of  the  rents,  he  being  a  solicitor,  and  managing 
the  estate  and  suit  himself.  Another  bill  was 
afterwards  filed  impeaching  the  settlement,  but 
ultimately  dismissed  with  costs,  and  in  that  suit 
the  first  mortgagee  is  a  defendimt.  In  taking 
the  accounts  in  chambers,  the  chief  clerk 
disallows  the  premiums,  and  allows  only  costa 
out  of  pocket  to  the  first  mortgagee.  Upon 
exceptions  to  that  certificate  : — Held,  that  he  vnia 
right  in  all  the  disallowances.  Sclater  y.  Cottamj 
3  Jut.  (n.8.)  630  ;  6  W.  R.  744. 

0.  Bepairs  and  Improvements. 

Repair— Damage  through  Age.]— A  mortgagee 
is  not  bound  to  keep  up  buildings  in  as  good 
repair  as  he  found  them,  if  the  length  of  time 
will  account  for  their  being  worse.  BuueU  ▼. 
Smithieif  1  Anst.  96. 

Assent  of  Mortgagor.]— A  mortgagee  in 

possession  will  be  allowed  for  repairs  necessary 
for  the  support  of  the  property,  and  for  doing 
that  which  is  essential  for  the  protection  of  the 
title  of  the  mortgagor,  if  he  has  got  the  consent 
of  the  mortgagor,  or  has  given  him  notice  in 
which  he  acquiesces.  Sandon  v.  Hooper,  6  Beav. 
246  ;  12  L.  J.,  Ch.  309.    S,  C,  14  L.  J.,  Ch.  120. 

Pulling  down  Premises.] — ^A  mortgagee 

in  possession  held  liable  for  damage  occasioned 
by  nis  pulling  down  two  cottages  on  the  property. 
Ih. 

Mortgagee  of  a  copyhold  may  pull  down 
ruinous  houses  and  build  better  to  prevent  a 
forfeiture.    Hardy  v.  Reevet,  4  Ves.  480. 

Improvements.] — Mortgagee  in  possession  may 
be  allowed  for  money  laid  out  in  increasing  the 
value  of  the  property,  but  he  is  not  justified  in 
increasing  the  value  of  the  estate  by  improve- 
ments so  as  to  cripple  the  mortgagor's  power  of 
redemption.  Sandon  t.  Hooper^  6  Beav.  246 ;  12 
L.  J.,  Ch.  809.    S,  a,  14  L.  J.,  Ch.  120. 

Permanent.] — In  taking  anaccoimtinan 

action  between  a  mortgagor  and  a  mortgagee  in 
possession,  allowance  must  be  made  for  permanent 
improvements  made  by  the  latter  while  in  posses- 
sion, so  far  as  the  value  of  the  premises  is  thereby 
enhanced.  Henderson  v.  Astwood,  [1894]  A.  G. 
150  ;  6  R.  460— P.  0. 


Aoconnt.] — A  mortgagee  in  possession  !s 

entitled  to  an  account  of  moneys  properly 
expended  in  improving  the  property.  SekoUfiM 
v.  Looktoood,  33  L.  J.,  Ch.  106  ;  9  Jur.  (HJB.) 
738  ;  8  L.  T.  409  ;  11  W.  R.  655. 


Repayment.] — If  a  mortgagee  in  posses- 


sion, or  a  mortgagee  selling  under  his  power  of 
sale,  has  reasonably  expended  money  in  permanent 
works  on  the  property,  ne  is  entitled  on  prim&  facie 
evidence  to  that  effect  to  an  inquiry  whether  tiie 
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outlay  has  increased  the  yalue  of  the  property, 
and  if  it  has  done  so,  he  is  entitled  to  be  repaid 
tds  expenditure  so  for  as  it  has  increased  such 
value.  And  in  such  case  it  is  immaterial  whether 
the  mortgagor  had  notice  of  the  expenditure. 
Kotice  to  the  mortgagor  is  only  material  when 
the  expenditure  is  unreasonable,  for  the  purpose 
of  showing  that  he  acquiesced  in  it.  Sandoa  v. 
Hooper  (6  Beav.  246 ;  14  L.  J.,  Ch.  120)  com- 
mented on.  Shepard  v.  Jonet^  21  Ch.  D.  469 ; 
47  L.  T.  604 ;  31  W.  R.  308. 

By  Seoond  Xortgagee.]^A  second  mort- 


gagee who  is  in  possession  of  the  mortgaged 
property  and  expends  money  in  permanently 
improving  or  preserving  it,  is  not  entitled  as 
against  the  first  mortgagee  to  any  charge  on  the 
property  for  the  money  so  expended.  Land- 
cuyneri  WeH  of  England^  ^c,  Co.  v.  Ashfordj 
60  L.  J.,  Ch.  276  ;  16  Ch.  D.  411  ;  44  L.  T. 
20. 


With  Oonsent.] — On  consent,  in  equity, 


mortgagee  allowed  to  expend  sums  in  improve- 
ments, and  to  add  amount  to  his  charge  on 
premises.  Smithy  Exparte^  Ounnirigton^  In  re, 
3  Mont.  &  Ayr.  63  ;  2  Deac.  236. 


Allowance  for.] — ^A  feme  sole  seised  in 


-fee,  subject  to  a  mortgage,  married  A.  In  ten 
years  A.  paid  off  the  mortgage,  and  took  an 
assignment  to  B.  in  trust  for  himself,  and  then 
made  considerable  Improvements.  A.,  having 
issue  two  daughters,  by  his  will  devised  the 
lands  to  the  youngest,  and  died ;  his  wife  sur- 
vived, and  enjoyed  the  lands  for  her  life ;  on 
her  death,  the  eldest  daughter  brought  her  bill 
against  her  sister  to  redeem,  but  the  question 
was,  upon  what  terms  ?  Per  cur.,  there  shall  be 
no  allowance  to  A.  for  improvements  before  the 
assignment  to  B. ;  but  from  thence  the  devisee 
shaU  be  allowed  two-thirds  of  the  lasting  im- 
provements, but  no  interest  during  the  devisor^s 
life,  for  a  tenant  for  life  is  bound  to  keep  down 
the  interest  during  his  estate.  Newling  v. 
Abbift,  I  Vin.  Abr.  186,  Ca.  8. 

Under  Decree.]— Where  a  decree  directed 

the  chief  remembrancer  to  take  an  account  of 
•what  the  defendant,  a  mortgagee  in  possession, 
had  received,  or  without  wilful  default  might 
have  received,  out  of  the  premises  ;  and  that  in 
taking  this  account  all  parties  were  to  have  all 
just  and  fair  allowances;  he  cannot  make  an 
allowance  to  the  mortgagee  for  valuable  and 
lasting  improvements.  Murphy  v.  Meade,  1 
Jones,  620. 

Practice.] — In  taking  the  accounts  under  the 
<lecree  in  a  redemption  action  against  a  moit- 
^gee  in  possession,  the  mortgagee  is  entitled 
to  necessary  repairs,  under  the  head  of  "  just 
allowances "  ;  but,  to  entitle  him  to  permanent 
improvements,  or  substantial  repairs,  he  must 
make  out  a  case  for  them  at  the  trial.  Tipton 
Oreen  Colliery  Co.  y^  Tipton  Moat  Colliery  Co., 
47  L.  J.,  Ch.  152  ;  7  Ch.  D.  192  ;  26  W.  B.  348. 


Evidence.]  —  Mortgagee   in   possession 


claiming  upon  a  bill  for  redemption  to  be 
allowed  for  substantial  repairs  and  lasting  im- 
provements, but  adducing  no  proof  of  any  such 
expenditure,  held  not  entitled  to  any  inquiry  on 
the  subject  Sandon  v.  Hooper,  6  Beav.  246  ;  12 
li.  J.,  Ch.  309.    Affirmed,  14  L.  J.,  Ch.  120. 


Objection  by  Xortgagor.]  —  Where   a 

mortgagor  filed  a  bill  for  redemption  against  a 
mortgage  in  possession,  who  claimed  allowances 
for  repairs  and  improvements,  which  the  mort- 
gagor objected  to,  as  being  unnecessary  and 
improper,  such  objection  m^  be  raised  by  the 
bill;  otherwise  the  mortgagor  will  be  only 
entitled  to  an  ordinary  decree  allowing  '*  neces- 
sary repairs  and  lasting  improvements."  Powell 
V.  TroUer,  1  Dr.  &  Sm.  388  ;  7  Jur.  (1T.S.)  206  ; 
4  L.  T.  46. 


d.  Bents  and  Fines  Diabnrfled. 

Xortgagor*!  Bent  Paid  by  Mortgagee.] — ^If  a 

mortgagor  of  leasehold  premises  aUows  an  arrear 
of  rent  to  fall  due,  and  an  ejectment  to  be 
brought  by  the  landlord,  the  mortgagee  may  pay 
the  arrear  and  costs,  and  apply  for  a  receiver. 
KeUy  V.  Staunton,  1  Hog.  393. 

Advaiicet  for  Preservationof  Estate— Bight  to 
Bale  or  Bcceiver.] — ^Advances  made  by  a  mort- 
gagee for  the  preservation  of  the  estate  (e.g.  head 
rent  paid  by  him)  follow  the  nature  of  the  mort- 
gage security,  and,  if  the  mortgagee  is  not  entitled 
to  foreclose  the  mortgage  until  after  the  decease  of 
mortgagor,  neither  is  he  entitled,  during  the  life 
of  the  mortgagor,  to  a  sale  of  the  estate  for  pay- 
of  such  advances ;  but,  if  necessary,  a  receiver 
will  be  appointed  to  keep  down  the  interest  on 
the  mortgage  debt  and  advances.  Burrowes  v. 
Molloy,  2  Jo.  &  Lat.  621 ;  4  Ir.  Eq.  R.  482. 

To  Tenant  for  life — Bnforoement  against 

Inheritance.]  —  If  the  assignee  of  a  mortgage 
knowingly  suffers  a  tenant  for  life  of  the  equity 
of  redemption,  put  in  settlement  since  the  mort- 
gage, to  remain  in  possession  without  paying 
head  rents,  and  then  advances  him  money  to 
save  the  estate  from  eviction  :  semble,  the  sum 
advanced  may  be  enforccxl  notwithstanding,  as 
salvage,  agaizist  the  inheritance.  Hill  v.  Broum^ 
6  Ir.  £q.  R.  403  ;  Dr.  426. 


Bcnewal  Fines.] — Mortgagee  of  a  leasehold 
interest  paying  renewal  fines  was  reimbursed 
out  of  the  estate.  Hamilton  v.  Benny,  1  Ball  & 
B.  202  ;  12  R.  R.  14. 

Where  the  mortgagor  of  a  leasehold  estate 
has  not  covenanted  that  he  will  procure  the 
lives  to  be  filled  up,  the  mortgagee  may  do  it, 
and,  on  adding  the  expenses  of  renewal  to  the 
principal,  it  shall  carry  interest.  Laeon  v. 
Mertins,  3  Atk.  4. 

e.  Commisaion  and  BecelYersliip. 

Commisnon — Btipnlation  for.] — ^A  mortgagee 
cannot,  at  the  time  he  advances  money,  stipulate 
for  an  advantage  not  strictly  belonging  to  the  con- 
tract of  mortgage.  Broad  v.  Seife,  9  Jur.  (N.B.) 
886  ;  11  W.  R.  1036. 

A  mortgagee  stipulated  with  the  mortgagor 
that  he  should  sell  the  mortgaged  premises  and 
charge  a  commission  upon  the  sale,  in  addition  to 
his  expenses  in  effecting  the  sale.  The  mort- 
gagor revoked  the  authority  to  sell,  and  the 
mortgagee  filed  a  bill  for  foreclosure,  and  on 
account  of  what  was  due  for  principal  and 
interest,  commission,  and  expenses  : — Held,  that 
the  charge  for  commission  was  not  covered  by 
the  security,  but  the  mortgagee  having  incurred 
expenses  in  attempting  to  sell  under  the  contract, 
an  inquiry  was  directed  in  respect  thereof.    Ih. 
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A  mortgagee  deed  contained  a  proyiso  for 
redemption  on  payment  of  the  debt,  which  was  a 
sum  advance  to  redeem  the  lands  from  eviction^ 
and  also  contained  a  stipulation  that  the  sum  of 
1002.  a  year  was  to  be  allowed  to  the  mortgagee, 
who  had  an  immediate  right  to  go  into  possession, 
for  his  trouble  in  managing  the  lands  of  which  he 
should  be  in  possession ;  the  mortgagee  went  into 
possession  on  the  execution  of  the  mortgage,  and, 
in  a  redemption  suit : — Held,  that  the  stipuljEttion 
for  1002.  a  year  was  void,  and  recused  to  allow  the 
mortgagee  credit  for  it  in  taking  the  account. 
Comyns  v.  Comyns^  Ir.  R.  5  £q.  583. 

Stipulations  for  commission  on  receipt  of  rents 
and  conversion  of  arrears  of  interest  into  principal 
inserted  by  a  solicitor  mortgagee  in  a  mortgage 
deed  prepared  by  himself,  and  insisted  upon  by 
him  as  tne  condition  of  any  further  advance  to 
his  client,  will  not  be  allowed  in  taking  the 
account  between  the  solicitor,  as  mortgagee  in 
f)ossession,  and  his  client  in  a  foreclosure  suit. 
Eyre  v.  Hu^Jies,  45  L.  J.,  Ch.  395  ;  2  Ch.  D.  148 ; 
34  L.  T.  211  ;  24  W.  R.  697. 

If  the  contract  between  the  parties  entitles  a 
mortgagee  to  any  commission  he  may  claim, 
either  in  taking  the  account  of  what  is  due  on 
the  mortgage,  or  under  the  head  of  just  allow- 
ances. But  where  the  only  commission  to  which 
a  mortgagee  was  entitled  was  upon  any  renewal 
of  the  mortgagor's  promissory  noto  which  he 
Height  accept,  and,  though  payment  was  not 
demanded  upon  its  becoming  due,  the  note  was 
not  in  fact  renewed : — Held,  that  the  fact  that 
the  mortgagor  had  been  placed  in  <as  beneficial 
a  position  as  if  the  note  had  been  renewed,  did 
not  make  the  commission  payable.  Buoknell  v. 
VicJiery,  64  L.  T.  701— P.  C. 

Where  advances  have  been  made  by  a  mort- 
gagee to  a  mortgagor  upon  security  of  a  specula- 
tive character,  such  as  a  building  estate,  the 
court  will,  in  taking  the  account  in  a  redemption 
action,  allow  to  the  mortgagee  sums  actually 
deducted  by  him  for  commission  or  bonus  at  the 
times  of  making  the  advances,  provided  the 
deductions  were  made  as  part  of  the  mortgage 
contract,  under  a  bargain  deliberately  entered 
into  by  the  parties  w^hile  on  equal  terms,  and 
knowing  perfectly  well  what  they  were  doing, 
and  without  any  improper  pressure,  unfair 
dealing,  or  undue  influence  on  the  part  of  the 
mortgagee  ;  the  court  treating  the  transaction  in 
each  case  as  amounting  in  fact  to  the  payment 
of  the  whole  amount  of  the  advance  to  the  mort- 
gagor and  the  return  of  a  certain  part  of  it  to  the 
mortgagee  as  a  consideration  for  the  accommoda- 
tion. Potter  V.  Edward*  (26  L.  J.,  Ch.  468) 
followed.  Broad  v.  Selfe  (11  W.  R.  1036),  and 
James  v.  Kerr  (40  Ch.  D.  449)  discussed.  Main- 
land  V.  U2)john,  58  L.  J.,  Ch.  361 ;  41  Ch.  D.  126  ; 
60  L.  T.  614  ;  37  W.  R.  411. 


Under  Deed.] — ^A  person  lent  money  to  a 


business  firm  on  the  security  of  a  deed  of  trust 
for  sale  of  the  personal  property  of  the  firm 
(without  any  proviso  for  redemption  or  repay- 
ment), w^hich  deed  gave  him  full  power  to 
manage  the  business,  and  authorised  him  to  pay 
oft  various  debts,  and  to  retain  the  money  due  to 
himself.  He  assisted  in  the  management  of  the 
business,  and  charged  in  account  certain  annual 
sum  for  his  assistance,  under  the  designation  of 
bonuses : — Held,  on  a  bill  by  a  surviving  partner 
of  the  firm,  that  the  bonuses  must  be  disallowed, 
and  that  the  property  must  be  reassigned,  on 
|)ayjnent  of  the  sum  which,  exclusively  of  the 


bonuses,  should  be  found  due.  Bartetty.  Hartly^ 
L.  R.  2  Eq.  789  ;  12  Jur.  (N.8.)  426 ;  14  L.  T. 
474  ;  14  W.  R.  684. 

For  Fenonal  Trouble.]— Where  a  party 

holding  the  control  over  an  estate,  and  a  power 
of  selling  it  to  secure  the  repayment  of  liabili- 
ties he  had  incurred  on  account  of  the  owner, 
received  the  rents,  sold  the  estate,  and  then 
received  the  purchase-money  (for  whid},  while 
he  retained  it,  he  ^as  held  liable  to  interest), 
he  was  not  on  account  of  the  acts  thus  done 
by  him  entitled,  without  any  previous  stipula- 
tion, to  claim  commission  for  the  trouble  he  had 
had  in  the  matter.  Ckmrt  v.  BobartSf  6  CL  &  F. 
65. 

A  mortgagee  being  one  of  a  firm  of  auctioneers, 
sold  under  the  power  of  sale,  and  made  chai^ge» 
for  the  expenses  of  the  sale,  as  having  been  con- 
ducted by  the  firm  : — Held,  that  the  firm  could 
not  charge  for  personal  trouble.  Mathigon  t» 
Clarke,  3  Drew.  3  ;  24  L.  J.,  Ch.  202 ;  18  Jur. 
1020 ;  3  Eq.  R.  127  ;  3  W.  R.  2.  And  see  MUUr 
V.  BeaU,  27  W.  R.  403. 

Disallowance  of.] — In  taking  the  accounts 


of  a  mortgagee  in  possession,  the  chief  clerk  di^ 
allowed  three  claims  for  commission,  at  the  rate 
of  5Z.  per  cent.,  paid  to  agents  for  receiving  the 
rents ;  and  the  disallowance  was  confirmed. 
StaiTit  V.  Banks,  9  Jur.  (N.B.)  1049. 

A.  executed  a  conveyance  of  all  his  estate  and 
property  to  trustees  for  the  benefit  of  his  credi- 
tors. His  lands  were  under  mortgage,  and  the 
mortgagees  were  made  assignees  in  trust  under 
the  deed,  with  the  usaal  powers  and  provisions- 
for  the  protection  and  in  ease  of  the  trustees. 
The  mortgagees  immediately  after  the  execution 
of  the  creditors'  deed,  appointed  W.,  one  of  their 
number,  to  be  receiver,  who  paid  in  the  amounts- 
received  by  him  to  the  bankers,  to  the  account  of 
the  trustee  mortgagees  (by  name),  *^  as  assignees 
in  trust  of  A."  : — Held,  that  such  entry  showed 
W.  to  have  received  the  rents  as  their  agent,  not 
in  their  character  of  mortgagees,  but  in  their 
character  of  trustees,  and  that  they  could  not 
add  to  their  mortgage  money  and  interest,  and 
costs,  charges,  and  expenses  properly  incurred, 
the  commission  paid  or  allowed  to  W.  upon  the 
rents  received  by  him.  NicJiolsou  v.  Tktin,  3  £• 
&  J.  159  ;  8  Jur.  (N.8.)  235. 

The  defendants,  who  were  mortgagees  of  two 
houses,  went  into  possession  as  mortgagees,  and 
appointed  M.,  one  of  their  directors,  to  collect  the 
rents  as  their  agent : — Held,  that  he  could  not 
be  allowed  any  commission  out  of  the  rente. 
Kacanagh  v.  Working  mutt's  Benefit  Bmldingf 
Society,  [1896]  1  Ir.  R.  56— C.  A. 

.  Beceiyership  —  By  Mortgagee  himself.]  —  A 
mortgagee  is  not  entitled  to  charge  receiver*a 
fees  for  himself.  Carew  v.  JohngUm,  2  Sch.  &  Let. 
301. 

The  court  will  not  allow  a  mortgagee  more 
than  his  principal  and  interest,  notwithstanding 
the  mortgagor  has  agreed  he  shall  be  paid  for  his 
trouble  of  receiving  the  rents.  French  v.  Baron,. 
2  Atk.  120. 

Mortgagee  or  trustee  manages  the  estate  him- 
self ;  he  is  not  to  be  allowed  for  his  own  care  and 
pains :  otherwise,  if  he  employs  a  bailiff.  Bonith4m 
V.  Hookmore,  1  Vem.  316. 

By  Agent  for  Mortgagee.] — ^It  is  a  general 

rule  that  mortgagee  shall  not  charge  for  receiving 
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the  rents  personaUj,  though  he  may  hare  a 
receiver  at  the  expense  of  the  mortgagor.  Liberty 
was  therefore  given  to  surcharge  and  falsify  an 
account  settled  with  an  allowance ;  acquiescence 
having  no  effect,  the  mortgagee  being  attorney  to 
mortgagor.  Zangstaffe  v.  FeHwick^  10  Yes.  405  ; 
o  R.  ii.  8. 

Mortgagee  allowed  expense  of  receiver,  the 
property  consisting  of  small  houses  at  small  rents, 
and  mortgagee  living  at  a  distance.  Davis  v. 
Dendy,  3  Madd.  170 ;  18  B.  R.  209. 

Under  a  proviso  in  a  mortgage  deed  for  reduc- 
tion of  interest  on  punctual  payment,  a  mortgagee 
in  possession  through  the  default  of  the  piort- 
gagor  is  entitled,  on  the  accounts  being  taken,  to 
charge  the  mortgagor,  in  a  proper  case,  with  the 
commission  paid  to  a  receiver  for  collecting  the 
rents.  Stains  v.  JBanks^  (9  Jur.  (N.s.)  1049 ; 
reversed  on  appeal,  Reg.  Lib.  7  B.  1863,  1761), 
considered.  Vnivn  Bank  of  LoTuton  v.  Ingram^ 
50  L.  J.,  Ch.  74  ;  16  Ch.  D.  63  ;  43  L.  T.  659  ;  29 
W.  R.  209. 


By  Creditor.] — A  creditor  in  possession 


of  his  debtor's  estate,  under  a  power  of  attorney, 
taking  an  assignment  of  a  mortgage,  directed  to 
account  as  agent,  and  allowed  receiver's  fees,  so 
long  as  the  trusts  imposed  by  the  power  required 
him  to  be  in  possession,  after  that  to  be  charged 
as  mortgagee  in  possession.  Expenses  incurred 
by  mortgagee  in  possession  for  the  protection  of 
the  estate,  acquiesced  in  by  mortgagor,  allowed. 
After  decree  for  redemption  on  payment,  on 
principal,  interest,  and  costs,  mortgagee,  though 
overpaid,  enti tied  to  costs.  Trimlestan  v.  Hamill, 
1  Ball  &  B.  377  ;  12  R.  R.  38. 

Creditor  going  into  possession  as  quasi  mort- 
gagee, not  entitled  to  receiver's  fees.    Id,  384. 

8.  Rbnts  Ain>  Profits. 
a.  Biffht  of  Mortffaffee  to  take. 

On  Entry  or  Votice.] — ^A  legal  mortgagee  is 
not  entitled  to  the  rents  of  the  mortgaged 
premises  until  he  makes  an  actual  entry,  or  gives 
notice  to  the  tenant  to  pay  the  rent  to  him  :  and 
the  commissioner's  order  for  the  sale  of  the 
property  is  not  equivalent  for  this  purpose. 
Living,  Ex  parte,  Tonibs,  In  re,  2  Mont.  &  Ayr. 
223 ;  1  Beac.  1. 

A.  was  seised  in  fee  of  a  house  and  two  acres 
of  land,  which  he  had  let  to  B.  A.  mortgaged 
this  property  to  C.  in  fee,  and  it  was  arranged, 
between  A.,  B.  and  C,  that  B.  should  pay  the 
amount  of  the  interest  on  the  mortgage  to  C,  and 
the  residue  of  the  rent  to  A.  After  this,  C.  gave 
notice  to  B.  to  pay  the  whole  rent  to  him.  B. 
did  so : — Held,  that  by  reason  of  the  arrangement 
B.  was  not  justified  in  so  doing ;  but,  if  there  had 
been  no  such  arrangement,  it  would  have  been 
otherwise.    Whitmore  v.  Walker,  2  Car.  &  K.  615. 

A.  was  seised  in  fee  of  nine  acres  of  land 
charged  with  legacies,  for  which  there  was  a  power 
of  distraining.  A.  let  the  land  to  B.,  and  the 
legatees  assigned  their  legacies  to  C,  who  gave 
notice  to  B.  to  pay  the  rent  to  him : — Held,  that 
B.  was  not  justified  in  so  doing  upon  a  notice 
only,  although  he  would  have  been  under  a  threat 
of  a  distress.    lb, 

IntentioiL  of  Psrtiei  ai  to.] — ^The  respondent 
mortgaged  a  sheep  run  to  the  appellant.  The 
deed  fixed  no  time  for  the  repayment  of  the 
money,  but  only  stipulated  that,  if  the  mortgagor 
should  make  default  in  payment  of  the  amount 
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on  demand,  the  mortgagee  should  be  at  liberty  to^ 
enter.  It  appeared  from  the  covenants  in  the 
deed  that  it  was  the  intention  of  the  parties  that 
the  mortgagor  should  remain  in  possession  until 
default  was  made ;  but  there  was  no  express- 
stipulation  to  that  effect.  During  the  absence 
of  the  respondent  the  appellant  sent  an  agent  to 
the  station  with  a  demand  in  writing  for  repay- 
ment, which  was  served  on  the  respondent's  wife, 
and  in  default  of  payment  the  appellant's  agent 
took  immediate  possession  of  the  run  and  the- 
sheep  on  it : — Held,  that,  as  the  respondent  had 
no  opportunity  of  inquiring  into  the  truth  of  the 
agents  statement,  there  was  no  default  which 
justified  the  appellant  in  entering  into  possession 
and  seizing  the  property,  and  that  the  respondent 
was  entitled  to  substantial  damages.  Moore  v, 
Shelley,  52  L.  J.,  P.  C,  35  ;  8  App  Gas.  286 ;  48^ 
L.  T.  918. 

BentB—What  are.]— Under  a  mortgage  of 
wharves  and  wharehouses  occupied  by  the  mort- 
gagors for  their  business  of  wharfingers  and  ware* 
housemen  : — ^Held,  that  the  mortgagees  going 
into  possession  were  not  entitled  to  receive  debt» 
due  to  the  mortgagors  for  warehousing  goods, 
though  the  charges  out  of  which  the  debts  arose 
were  termed  rents,  and  were  by  act  of  parliament 
recoverable  (amongst  other  charges)  by  distraint 
and  sale  of  the  goods  in  respect  of  which  they 
were  incurred.  Anderson  v.  But  lev's  Wha  rf  Co.^ 
48  L.  J.,  Ch.  824. 

Payments  agreed  to  be  made  by  the  actual 
occupier  of  the  soil,  under  a  licence  to  dig  earth 
and  make  bricks,  are  in  the  nature  of  rent,  and, 
as  such,  a  mortgagee  of  the  premises  is  entitled, 
after  notice,  to  all  rent  in  arrear  at  the  time  of 
such  notice,  as  well  as  all  that  may  afterwards 
become  due.  Hankey,  Ex  parte,  Mont.  &  M'Ar«. 
247. 

Arrears  of.] — Semble,  a  mortgagee  going 

into  possession  is  entitled  to  receiye  aU  unpaid 
rents  properly  so  called.  Anderson  v.  Butler's 
Wharf  Co,,  48  L.  J.,  Ch.  824. 

A  mortgagee  having  given  notice  to  the  tenants 
holding  the  mortgaged  premises,  under  leases 
granted  by  the  mortgagor  after  the  mortgage,  is 
entitled  to  receive  from  those  tenants  the  rents 
actually  due  at  the  time  of  the  notice,  as  well  as 
those  which  accrued  due  afterwards.  Pope  v. 
Biggs,  9  B.  &  C.  246  ;  4  Man.  k,  Ry.  193  ;  7  L.  J. 
(0.8.)  K.  B,  246.  .      * 


From  what  Time.] — Li  general  an  equit- 
able mortagee  is  not  entitled  to  the  rents,  ^c.^ 
prior  to  the  date  of  the  order  for  sale ;  but  when 
prior  to  bankruptcy  the  mortgagor  absconds,  and 
the  equitable  mortgagee  of  part  of  the  property 
takes  possession  of  that  part  by  an  agent,  and  a 
fiat  issues  against  the  mortgagor,  and  then  th« 
solicitor  to  the  commission,  on  behalf  of  the 
creditors,  and  the  equitable  mortgagee  jointly 
appoint  the  same  agent  to  manage  the  whole 
property,  which  agent  is  subsequently  adopted 
by  the  assignees  : — Held,  the  mortgagee,  though 
he  was  also  petitioning  creditor,  was  entitled  to- 
the  rents,  &c.,  from  the  time  of  his  first  taking 
possession.  Bignold,  Ex  parte,  4  Deac.  &  C.  269  ; 
2  Mont.  &  Ayr.  16,  214  ;  4  L.  J.,  Bk.  58. 

Authority  to  Uke.]— The  deposit  of  title- 


deeds  is  a  sufficient  authority  to  the  mortgagee  to- 
receive  rents.  Qarry  v.  Sharratt,  10  B.  k  G. 
716  ;  8  L.  J.  (0.8.)  K.  B.  306. 
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Mortgagee  taking  Bent,  bound  by  Xartgagor*! 

Agreement.] — ^An  act  of  parliament  aathorised 
lessees  of  mines  to  make  a  railroad  to  a  canal, 
through  the  intervening  lands,  on  making  com- 
pensation. The  lessees  entered  into  an  agreement 
with  a  mortgagor  in  possession  for  making  the 
railroad,  and  paying  an  annual  rent.  The  mort- 
gagee afterwards  entered  into  possession,  and 
rcceiyed  the  rent  for  some  time : — ^Held,  that  the 
mortgagee  and  all  claiming  under  him  were  bound 
by  the  agreement  Mold  v.  Wheatorqft^  27  Beav. 
510. 

As  against  Bankrupt  Xortgagor*!  Aesignee.] 

^The  rule,  that  mortgagee  of  estate  of  bankrupt 
suffering  the  rents  of  the  mortgaged  premises  to 
go  into  the  hands  of  the  assignee  cannot  recall 
them,  such  receipts  becoming  part  of  the  effects 
distributable  amongst  creditors,  does  not  apply 
where  the  receipt  of  the  rents  by  the  assignee 
was  in  pursuance  of  agreement  to  pay  interest, 
in  which  case  the  mortgagee  is  entitled  to  receive 
tMtck  so  much  of  the  rent  as  his  interest  amounts 
to,  the  agreement  governing  that  case,  although 
entered  into  without  consent  of  creditors,  di- 
well.  Ex  parte,  1  Moll.  269. 

The  mortgagee  of  property,  which  has  been 
some  time  untenanted,  consents  that  the  assignee 
of  the  bankrupt  mortgagor  shall  let  the  premises 
to  such  person  as  he  may  think  proper,  the  mort- 
gagee stipulating  that  his  consent  is  not  to  be 
considered  as  assuming  the  possession  of  the  pre- 
mises as  mortgagee.  In  pursuance  of  this  arrange- 
ment, the  assignee  lets  the  property,  and  receives 
the  rents  for  a  period  of  seven  years,  when  the 
property  is  sold,  but  the  proceeds  of  the  sale  are 
not  sufficient  to  pay  off  the  whole  of  what  is  due 
upon  the  mortgage  : — Held,  that  the  ai«ignee,  and 
not  the  mortgagee,  was  entitled  to  these  bygone 
rents.  Carr^  Ex  parte,  WUckenSy  In  re,  2  Mont. 
D.  &  D.  534  ;  6  Jur.  588. 

Ae  between  Inoumbraneers.] — After  second 
incumbrancer's  filing  of  bill,  first  incumbrancer 
in  possession  cannot  pay  surplus  rents  to  debtor. 
Parker  v.  Oalcra/t,  6  Madd.  11. 


Becelver.] — ^When  a  receiver  appointed 


on  the  petition  or  in  the  suit  of  a  puisne  incum 
brancer  is  afterwards  extended  to  the  matter  or 
suit  of  a  prior  incumbrancer,  the  rents  receive 
before  the  extension  of  the  receiver  belong  to 
the  puisne  incumbrancer.  Abbott  v.  Stratten,  3 
Jo.  &  Lat.  603  ;  9  Jr.  Eq.  R.  233. 

But  rents  due  at  the  date  of  the  extending 
order,  and  not  received  until  afterwards,  belong 
to  the  prior  incumbrancer.    Jb, 

And  rents  due  at  the  date  of  the  order  appoint- 
ing a  receiver  under  the  judgment  acts,  but 
received  afterwards,  belong  to  the  judgment  cre- 
ditor, and  not  to  the  debtor.    lb. 

An  equitable  mortgagee  is  entitled  to  priority 
over  a  subsequent  creditor,  by  judgment  affecting 
the  legal  estate,  who  is  in  possession  by  a  receiver, 
though  the  judgment  was  obtained  without  notice 
of  the  mortgage.    lb, 

A  prior  mortgagee  instituted  a  foreclosure  suit 
in  chancery,  and  obtained  a  decree  for  a  sale.  A 
puisne  mortgagee  instituted  a  similar  suit  in  the 
exchequer,  in  which  the  prior  mortgagee  was 
not  a  party,  and  obtained  a  receiver.  The  receiver 
having  brought  in  a  sum  of  money,  being  bygone 
rents  of  the  mortgaged  premises  : — ^Held,  that  the 
puisne  mortgagee  was  not  entitled  to  this  sum  as 
against  the  prior  mortgagee,  who  had  filed  a  bill 


in  the  exchequer  to  attach  it.   lAsnufre  ▼.  Cham' 
ley,  Hayes,  329. 

Beeeiver.] — ^A  mortgagee  of  a  life  estate,  over 
which  a  receiver  had  been  appointed,  having 
taken  no  steps  to  recover  his  debt  and  interest 
during  the  lifetime  of  the  tenant  for  life,  was 
held  not  to  be  entitled  after  his  decease  to  a  fund 
in  court,  which  had  been  paid  in  by  the  receiver 
from  time  to  time,  after  keeping  down  the  interest 
on  a  prior  mortgage  affecting  the  fee,  but  the  same 
was  held  to  form  part  of  the  personal  estate  of  the 
tenant  for  life,  the  mortgagor.  Flight  v.  Giwtac, 
26  L.  J.,  Ch.  654  ;  4  W.  R.  664— L.  C. 

A  mortgagee  has  no  title  to  the  rents  of  the 
mortgaged  premises  which  have  been  paid  into 
court  by  a  receiver  appointed  in  a  suit  tor  estab- 
lishing the  will  of  the  mortgagor,  notwithstanding 
that  after  the  appointment  of  a  receiver  he  gave 
notice  to  the  tenants  to  pay  the  rents  to  him.  He 
ought  to  have  followed  up  that  notice  by  moving 
to  discharge  the  receiver.  J%amas  v.  BrigHoche^ 
4  Buss.  65  ;  28  B.  R.  4. 

Aeeount — Bight  of  Mortgagee  to.] — ^A  mort- 
gagee of  a  term,  created  for  raising  portions  and 
expired,  is  not  entitled  to  an  account  of  rents 
and  profits  in  the  hands  of  a  receiver  aocmed 
before  the  expiration  of  the  term.  Gretley  ▼. 
Adderley,  1  Swanst.  573  ;  18  R.  R.  146. 

A  mortgagee  of  a  term  is  not  entitled  to  a 
retrospective  account  of  rents  and  profita    Th, 

Mortgagee  is  not  entitled  to  account  of  past 
rents  from  mortgagor.  Wilfunt,  Ex  parte,  2 
V.  &  B.  252  ;  1  Bose,  444  ;  13  B.  B.  75. 

Mortgagee  cannot  have  a  decree  for  an  acoonnt 
of  rents  for  any  of  the  years  back  during  the 
possession  of  the  mortgagor.  Higgim  v.  York 
JBuUdings  Ch.,  2  Atk.  107. 

A  mortgagor  in  possession  is  not  liable  to 
account  for  the  rent  and  profits  to  the  mortgagee, 
for  he  ought  to  take  the  legal  remedy  to  get  into 
possession.    Mead  v.  Orrery  (^LorS),  3  Atk.  244. 

No  account  of  bygone  rents  will  be  directed 
against  a  mortgagor  in  possession,  nor  against  his 
agent,  nor  against  a  person  claiming  under  his 
voluntary  revocable  deed.   Hele  v.  Bexley  (Lord), 

20  Beav.  127. 

Mortgagee  cannot  have  an  account  of  rents 
and  profits  received  by  the  mortgagor,  though  the 
security  being  upon  an  estate  for  lives  is  become 
insufficient.  Oolman  v.  St.  Albans  (Dulte),  3 
Ves.  25. 

Under  Sequestration.]  —  Sequestrator  took 
possession  of  certain  mortgaged  premises  ;  mort- 
gagees on  petition  obtained  order  to  have  rents 
and  profits  of  mortgaged  premises  in  hands  of 
sequestrators  applied  towards  payment  of  mort^ 
gage-money,  &c.,  and  possession  of  estates  deli- 
vered up  to  them.     Walker  v.  Bell,  2  Madd. 

21  ;    17  B.  B.  174. 

J.  P.,  in  1846,  made  an  equitable  mortgage  of 
lands  by  deposit  of  title-deeds.  In  December, 
1849,  a  sequestration  in  the  suit,  to  which  the 
mortgagees  were  not  parties,  and  which  did  not 
relate  to  the  mortgaged  property,  was  issned 
against  J.  P.'s  estate.  The  equitable  mortgagees 
afterwards  became  the  trazisferees  of  a  legal 
mortgage  for  another  debt,  executed  by  J.  P. 
after  the  filing  of  the  bill,  but  before  the  seques- 
tration, but  they  had  never  been  in  possession : 
— ^Held,  on  petition  by  the  mortgagees  praying 
to  be  let  into  possession,  that  the  sequestration 
might  be  discharged  as  against  them,  and  that 
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they  were  entitled  to  the  back  rents  in  the  hands 
of  the  seqaestrator  after  payment  of  costs,  and 
that  the  order  as  prayed  must  be  made.  Tatham 
▼.  Parker,  I  Jur.  (N.8.)  992  ;  3  W.  B.  347. 

Apportionment  Act — ^Effoct  of.] — ^The  Appor- 
tionment Act  does  not  disentitle  a  mortgagee 
entering  into  possession  to  back  rents  nnre- 
oovei-ed.  Anderton  ▼.  Butler'ii  Wharf  Co,,  48 
L.  J.,  Ch.  824. 

Statute  of  limitatioiifl — ^Beoeipt  a  Payment.] 
— If  an  equitable  mortgagee  enters  into  the 
receipt  of  the  rents  of  the  mortgaged  estate, 
snch  receipt  is  primft  facie  a  payment  within 
the  meaning  of  the  provision  of  the  statute  of 
limitations.  BraeMehunt  y.  Jetsop^  7  Sim. 
438. 

Attornment.] — ^In  an  action  for  use  and  occu- 
pation by  a  mortgagee  against  a  tenant,  it 
appeared  that,  on  the  24th  of  February,  1841, 
during  a  subsisting  tenancy  of  the  defendant, 
from  year  to  year,  the  mortgage  deed  was 
executed ;  subsequently,  by  an  agreement  be- 
tween the  mortgagor  and  the  tenant,  improve- 
ments were  effected  on  the  premises,  for  which 
the  latter  agreed  to  pay  an  increased  rent.  On 
the  13th  of  October,  1842,  notice  of  the  mort- 
gage was  given  to  the  tenant  by  the  mortgagee, 
with  a  demand  of  payment  of  all  arrears  and  of 
all  future  rent ;  in  the  action,  both  arrears  and 
subsequently-accrued  rents  were  sought  to  be 
recovered : — ^Held,  that  the  plaintiff  was  entitled 
to  recover  such  arrears,  as  well  as  subsequent 
rent,  and  also  the  amount  of  the  improved  rent ; 
for  that  the  mortgage,  and  the  subsequent  notice 
of  its  execution,  operated  as  an  attornment 
within  4  Anne,  c.  16,  s.  9 ;  and  that  the  case 
was  not  affected  by  the  circumstance  of  the 
defendant  being  a  mere  tenant  from  year  to 
year,  and  not  holding  under  a  lease  ;  and  that 
the  relative  position  of  the  defendant  and  the 
mortgagee  was  not  altered  by  the  new  agreement 
between  the  former  and  the  mortgagor.  Bv/rrows 
V.  Oradin,  I  D.  &  L.  218  ;  12  L.  J.,  Q.  B.  383  ; 
7  Jur.  942. 

Avowry  —  Evidence.]  —  A   mortgagee 

avowed  for  rent  due  to  him  from  the  plaintiff, 
by  virtue  of  a  demise  to  him  for  two  years,  ending 
on  the  29th  of  September,  1842.  The  plaintiff 
was  tenant  of  the  mortgagor,  and  he,  with  other 
tenants  subsequently  to  the  mortgage,  on  the 
14th  of  October,  1842,  attorned  to  the  mortgagee. 
Opposite  the  plaintiffs  name  in  the  instrument 
of  attornment  was  entered,  "Bent  55Z.  trom. 
Michaelmas,  1840": — Held,  that  the  avowry 
was  well  supported.  Gladman  v.  Plumer^  10 
Q.  B.  473  ;  15  L.  J.,  Q.  B.  79  ;  10  Jur.  109. 

Bents,  how  to  be  Applied.! — In  1812  a  mort- 
gage was  executed  by  A.  and  B.  to  C;  in  1813 
two  judgments,  and  in  1815  a  third  judgment, 
were  obtained  by  U.  against  A.  0.  enterSi  into 
possession  of  the  mortgaged  lands  in  1812,  and 
continued  in  possession  until  1865.  In  a  redemp- 
tion suit  it  was  held  that  the  judgments  were 
not,  so  far  as  related  to  the  question  in  this  case, 
to  be  considered  as  incorporated  in  the  mortgage 
so  as  to  form  one  security,  and  therefore  that  the 
rents  received  or  which  might  have  be«n  received 
by  C,  were  to  be  applied,  first,  in  payment  of 
the  interest  and  principal  due  on  the  mortgage  ; 
secondly,  in  payment  of  the  interest  and  prin- 


cipal due  on  the  two  judgments  of  1813 ;. 
thirdly,  in  payment  of  the  interest  and  prin- 
cipal due  on  the  judgment  of  1815,  Montgomery 
V.  Donahoe,  5  Ir.  Ch.  B.  495. 

Praetioe. I—Where  the  lessor  of  premises,  at  a 
rent  payable  quarterly,  had  given  a  written 
authority  to  a  mortgagee  to  receive  rent  from 
the  lessee,  and  the  mortgagee  had  given  notice 
to  the  lessee  to  pay  such  rent  to  no  one  but  him, 
and  the  lessee  had  paid  the  mortgagee  such  rent 
from  time  to  time,  and  there  was  still  an  arrear 
of  interest  due  from  the  lessor  on  the  mortgage  : 
— Held,  that  these  facts  furnished  no  defence,, 
under  non  tenuit  and  riens  in  arrear  pleaded 
by  the  lessee,  to  an  avowry  of  the  lessor  in 
respect  of  a  quarter's  rent,  which  the  lessee  had 
not  paid  to  any  one.  Wheeler  v.  Branscomhe^ 
Dav.  &  M.  406  ;  5  Q.  B.  373 ;  13  L.  J.,  Q.  B.  83. 

Where  a  mortgage  had  been  effected,  and  then 
a  lease  granted  by  the  mortgagor  in  possession, 
upon  which  rent  had  become  due,  but  before 
payment  the  mortgagee  had  given  notice  of  the 
mortgage  to  the  tenant  in  possession,  and  claimed 
the  rent  in  arrear  : — ^Held,  in  an  action  for  use 
and  occupation  brought  for  such  rent  In  arrear 
by  the  mortgagor  against  the  tenant  in  posses- 
sion, that  an  averment  of  such  notice  and  clainn 
by  the  mortgagee,  without  an  accompanying' 
averment  of  a  consequent  payment  by  th& 
tenant,  was  no  sufficient  bar  to  the  mortgagor's 
right  of  action.  WilUm  v.  Dunn,  17  Q.  B.  294  ;, 
21  L.  J.,  Q.  B.  60  ;  15  Jur.  1104. 

b.  Aooonnt  affainat  Mortfiraffee  for. 

Liability— On  giving  Kotioe.]— Liability  of  a 
mortgagee  who  gives  notice  to  the  tenants  to 
pay  him  their  rents,  but  does  not  take  posses- 
sion, whereby  a  loss  is  occasioned.  Meales  v» 
M'Murray,  23  Beav.  401. 

Entry  but  not  as  Mortgagee.] — A  mort- 
gagee who  takes  possession  of  the  mortgaged 
estate  is,  on  a  bill  for  redemption,  bound  to- 
render  an  account  of  rents  and  profits  received, 
and  is  also  liable  for  all  which  he  might  have 
received  but  for  his  wilful  default ;  but  where 
persons,  who  though  in  fact  mortgagees,  enter 
into  possession  of  the  rents  and  profits  in  another 
character,  they  cannot  be  subjected  to  that 
special  liability.  Their  receipt  of  the  rents  and 
profits  in  the  particular  character  of  mortgagees 
in  possession  must  be  distinctly  established. 
Parkvnson  v.  Banbury,  36  L.  J.,  Ch.  292  ;  L.  B» 
2  H.  L.  1 ;  16  L.  T.  243  ;  15  W.  B.  642. 

For  Defiinlt  in,  in  not  Letting.] — ^Where 

a  mortgagee  in  possession  of  leaseholds,  being 
resident  at  a  distance,  employed  an  agent,  and 
the  property  was  advertised  and  let  at  intervals, 
but  vacant  for  a  long  period,  the  mortgagee 
acting  on  the  agent's  advice  in  not  letting,  such 
mortgagee  is  not  chargeable  under  a  decree  for 
wilful  default  in  non-receipt  of  rent.  But  whei-e 
a  tenant  is  suffered  to  remain  for  several  years 
in  possession,  paying  no  rent,  and  none  being 
demanded  by  the  mortgagee,  he  is  liable  for 
wilful  default  as  to  such  rent.  Brandon  v. 
Brandon,  10  W.  B.  287. 


Onus  of  Proof.] — The  onus  lies,  primft 


facie,  on  the  party  charging  wilful  default  in 
not  letting,  to  prove  it ;  but  if  he  shows  that 
the  property  can  be  let,  or  has  been  let,  th& 
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onus  is  transferred  to  the  other  party  to  show 
that  he  has  not  been  guilty  of  wilful'  default, 
t)ut  has  been  yigilant.    lb. 


On  Bale  by  Xortgagor  and  Xortgagee.l 


— A.  mortgaged  leaseholds  to  B.,  who  entered 
into  possession,  received  the  rents,  and  sold  a 
part  under  a  power.  A.  afterwards  mortgaged 
the  equity  of  redemption  to  C,  and  A.  and  B. 
then  assigned  the  premises  and  mortgage  debt 
to  D.  In  a  foreclosure  suit  by  C. : — H^d,  that 
B.  might  be  called  upon  to  account  for  the  rents 
and  purchase-moneys  received  by  him.  Hinde 
V.  JBlake,  11  L.  J.,  Ch.  26. 


On  Transferring  Beenrity.] — ^Although  a 


mortgagee  in  possession  who  voluntarily  transfers 
his  security  is  liable  to  account  for  the  subse- 
quent rents,  he  is  subject  to  no  such  continuing 
uability  when  he  transfers  by  the  direction  of 
the  court  in  a  redemption  suit.  Hall  v.  Seward, 
55  L.  J.,  Ch.  604  ;  32  Oh.  D.  430  ;  64  L.  T.  810 ; 
34  W.  R.  571—0.  A. 


Seoeipts  by  Agent— Liberty  te  Bnreharge.] 


— The  defendants  had  by  the  judgment  in  an 
action  been  held  to  be  mortgagees  in  possession  of 
•certain  mortgaged  estates,  and  the  usual  accounts 
.and  inquiries  as  against  mortgagees  in  possession 
were  directed.  The  defend^ts  brought  in  an 
account  purporting  to  show  their  receipts  in 
respect  of  the  rents  and  profits  of  the  mortgaged 
■estates,  but  which  in  fact  only  showed  certain 
lump  sums  received  by  them  from  one  J.  H. 
Blood,  then  deceased,  their  agent.  On  motion 
by  the  plaintiff  for  a  further  and  better  account : 
—  Held,  that  the  defendants  were  bound  to 
render  the  further  account,  for  that  the  receipts 
-of  Blood  were  as  between  the  plaintiff  and  the 
defendants  the  receipts  of  the  defendants ;  the 
defendants  were  bound  to  deliver  an  account 
showing  not  only  what  they  had  received  from 
Blood,  but  what  he  had  received  from  the  tenants, 
and  that  it  was  a  question  not  of  technicality 
but  of  substance,  for  without  the  knowledge 
derived  from  such  an  accoimt  the  plaintiff  would 
be  unable  to  proceed  on  the  inquiry  as  to  wilful 
•  default,  which  was  a  matter  of  surcharge,  and 
that  the  death  of  the  defendant's  agent  could 
not  excuse  the  defendants  from  this  liability. 
JVoyes  V.  Pollock,  55  L.  J.,  Ch.  54 ;  30  Ch.  D. 
-336  ;  58  L.  T.  430  ;  33  W.  R.  787—0.  A. 

.  Fosieition— Under  Arrangement  with  Kort- 
gagor.]^Where  mortgage  is  made  in  trust  that 
mortgagee  should  continue  in  possession,  till  by 
perception  of  the  rents  and  profits  he  shoi^d 
oe  satisfied  the  principal  and  interest;  mort- 
gagor may  come  into  court  of  equity  for  an 
account  of  the  profits  received,  as  in  an  elegit 
the  conusor  has  a  right  to  see  if  the  conusee 
on  the  extended  value  has  received  a  satisfaction 
for  his  whole  debt,  and  to  have  surplus  paid  to 
him.     Totes  v.  Hamhly,  2  Atk.  362. 


Under  Fnrehaae.]  —  Mortgagee,  having 


permitted  the  tenant  for  life  to  run  in  arrear 
ior  the  interest,  purchases  the  estate  for  life, 
and  takes  possession  under  that  purchase ;  he  is 
bound  to  apply  the  surplus  rents  and  profits 
beyond  the  current  interest  in  discharge  of  the 
arrear,  and  in  the  account  under  a  bill  of 
foreclosure  was  charged  accordingly.  Penrhyn 
^Lord)  V.  Hughes,  5  Ves.  99. 


Under  Oonditioiial  Agreement.] — A.  con- 
veys lands  to  B.,  who  is  put  into  possession,  bat 
under  an  agreement  that,  if  A.  pays  the  money 
in  ten. years,  B.  shall  reconvey.  The  profits 
appearing  to  be  much  more  than  the  interest, 
upon  a  bill  by  the  heir  to  redeem,  B.  ordered 
to  account  for  the  profits,  and  not  permitted  to 
set  the  profits  against  the  interest.  Fulth4>rne 
V.  Foster,  1  Vem.  476. 

Under  Asiignment  of  Leaie.]— If  a  lease. 


household  and  shop-goods  are  assigned  over  to 
another,  and  he  comes  into  possession,  and 
carries  on  the  trade,  from  that  time  they  are 
to  be  considered  as  money  received,  and  an 
account  thereof  taken  accordingly.  Clayton  v. 
Luckin,  Moseley,  252. 


With  Notice  of  Settlement.]- R.  G.,  on  the 

marriage  of  his  daughter  with  R.  T.,  by  a  settle- 
ment of  1815,  conveyed  certain  premises  held 
under  a  lease  for  three  lives  or  forty-one  years, 
upon  trusts  to  raise  500/.,  and  to  pay  the  interest 
thereof  to  R.  T.,  during  the  joint  Hves  of  R.  T. 
and  wife,  and  after  h^  decease  to  his  wife  as 
jointure,  and  after  her  decease  to  pay  the  prin- 
cipal to  the  issue  of  the  marriage ;  and  it  was 
agreed  that  said  sum  of  500Z.  should  remain  a 
charge  on  said  lands  for  six  years,  and  then  be 
raised  out  of  the  rents  at  the  rate  of  50/.  per 
annum,  with  interest.  R.  G.,  having  become 
indebted  to  O.  K.,  on  the  23nl  of  January,  1822, 
with  the  concurrence  of  R.  T.  and  wife,  granted 
to  him  a  rent-charge  of  50Z.  a  year  out  of  a  part 
of  the  said  premises  until  the  debt  should  be 
paid  off ;  and  also,  on  the  same  day,  with  the 
like  concurrence  of  R.  T.  and  wife,  demised  to 
him  the  remainder  of  the  said  premises  at  a  rent 
of  50/.  a  year,  to  be  retained  until  he  should  be 
paid  off ;  and,  in  1823,  in  consideration  of  a 
further  simi,  mortgaged  to  O.  K.  the  said  last- 
mentioned  premises : — ^Held,  that  the  settlement 
of  1815  could  not  be  viewed  as  a  mortgage,  and 
that  0.  K.,  having  dealt  with  the  estate  with 
notice  of  that  settlement,  was  accountable  for 
the  bygone  rents  from  the  period  at  which  he 
entered  into  the  possession.  Turkington  ▼. 
Keaman,  LI.  &  G.  t.  Sagd.  35. 

Allowances.  ] — ^Where  a  mortgageein  possession 
pays  rent  to  the  ground  lancUonl,  he  is  to  be 
allowed  such  rent  in  accoimt,  but  not  after  he 
has  purchased  the  reversion;  but  he  will  be 
allowed  payments  to  a  person  for  taking  charge 
of  the  premises  to  save  them  from  deterioration. 
Srandon  v.  Brandon,  10  W.  R.  287. 

For  Bpeonlating.l — Mortgagee  in  posses- 
sion, though  answerable  beyond  fraud  for  wilful 
default,  is  to  take  the  fair  rents  and  profits ;  not 
bound  to  engage  in,  and  will  not  be  allowed  for, 
speculation  and  adventure.  Hughes  y.  Williams^ 
12  Yes.  493  ;  8  R.  R.  364. 

Taking  Sents  after  Account  taken.] — ^When  a 
mortgagee  receives  rents  after  the  account  has 
been  taken,  he  must  account  on  affidavit  for  the 
amount.    Oaenham  v.  Ellis,  18  Beav.  593. 

Opening,  by  Receipt  between  Certificate  and 
Day  of  Payment.] — A  mortgagee  in  possession 
who  receives  a  sum  by  way  of  rent  from  the 
mortgaged  property  in  the  interval  between  the 
filing  of  the  chief  clerk's  certificate  and  the  day 
fixed  for  payment  thereby  opens   the  account 
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•and  cannot  get  a  final  order  without  getting 
another  certificate  fixing  another  day  for  redemp- 
tion. Allen  y.  Edwards,  42  L.  J.,  GK  456 ;  21 
W.  B.  471. 

Praotiee— Aeeonnt  after  Settlement.]-— Mort- 
gagor and  mortgagee  settle  an  acconnt  oef  ore  a 
master,  and  now  a  subsequent  mortgagee  sues 
for  a  new  accoant  without  insisting  upon  par- 
ticulars, but  only  alleging  the  former  to  be  false, 
■find  made  by  consent: — Decreed,  the  second 
mortgagee  should  be  bound  if  the  collusion  be 
answered.  NeedXw  y.  Beeble,  1  Ch.  Ga.  299. 
Bee  Qwild  y.  Tancred,  2  Atk«  583. 

Sareharge.] — ^A  mortgag^ee  having  notice 


of  a  judgment  before  his  foreclosure  and  pur- 
chase of  the  equity  of  redemption,  the  judgment 
<:reditor  may  go  before  the  master,  and  surcharge 
And  falsify  the  mortgagee's  account;  but  the 
mortgagee  is  not  to  account  for  the  profits  since 
the  decree  of  foreclosure.  Bird  y.  Oandy,  7 
Vin.  Abr.  46  pL  20. 

o.  OooTiiMttion  Bent. 

Where  Bent  TTnobtainable.] — ^A  mortgagee  of 
A  house,  having  taken  possession  of  it,  will  not 
be  charg^  with  an  occupation  rent  for  it  during 
a  time  when  it  was  In  so  ruinous  a  state  that 
rent  could  not  have  been  obtained  for  it. 
Marshall  y.  Ckive,  3  L.  J.  (OJi.)  Ch.  57. 

Where  no  actual  Oooupation.] — In  a  suit  to 
redeem  against  a  mortgagee  in  possession,  the 
court  will  not  direct  the  master  to  fi±  and  charge 
the  defendant  with  an  occupation  rent,  unless 
the  plaintifE  alleges  and  shows  not  only  that  the 
•defendant  has  been  in  possession  of  the  mort- 
gaged estate  and  in  receipt  of  the  rents  and 
profits  of  it,  but  also  that  he  has  been  in  the 
actual  occupation  of  it  or  of  part  of  it,  semble. 
Trulook  y.  Bobey,  16  Sim.  265 ;  15  L.  J.,  Ch. 
343. 

Where  Value  enhaneed  by  ImproTementi  .1— 

Where  a  first  mortgagee  in  possession,  after 
decree  for  redemption,  has  expended  money  on 
permament  improvements  on  the  mortgaged 
property,  he  is  not  to  be  charged  with  an 
increased  occupation  rent  by  reason  of  the  yalue 
•of  the  property  having  been  Increased  by  the 
improvements  he  has  ^ected,  unless  the  expen- 
•diture  in  improvements  is  allowed  to  him. 
Bright  y.  Ompbell,  64  L.  J.,  Ch.  1077  ;  63  L.  T. 
428— C.  A. 

Ocenpation  before  Bale  by  Arrangement.  ]^A 
mortgagee  in  possession  sold  the  property  under 
his  power  of  sale,  a  day  being  fixed  for  tne  com- 
pletion of  the  sale,  and  for  letting  the  purchaser 
into  possession.  At  the  request  of  the  pur- 
chaser the  mortgagee  let  him  into  possession 
four  months  before  Hae  appointed  di^,  but  did 
not  require  him  to  pay  any  rent : — ^Hdd,  in  an 
action  by  the  mortgagor  for  ascertaining  the 
Amount  of  the  balance  due  to  him,  that  the 
mortgagee  could  not  be  charged  with  an  occu- 
pation rent  for  the  interval  during  which  the 
purchaser  had  been  in  possession  before  the 
appointed  day.  Shepard  y.  Jones^  21  Ch.  D. 
469  ;  47  L.  T.  604  ;  31  W.  B.  308.— C.  A. 

From  what  Date  Payable.] — In  a  foreclosure 
action  against   a   mortgagor  in  possession,  an 


order  having  been  made  for  the  appointment  of 
a  receiver  and  for  the  tenants  to  attorn  and  pay 
their  rents  in  arrear  and  growing  rents  to  such 
receiver : — Held,  that,  the  possession  of  the  mort- 
gagor being  rightful,  he  was  liable  to  pay  an 
occupation  rent  from  the  date  of  demand  by  the 
receiyer  only,  and  not  from  the  date  of  the 
order  appointing  the  receiver.  Torhshire  Bank- 
ing Co.  y.  Mullan,  56  L.  J.,  Ch.  562  ;  36  Ch.  D. 
126  ;  66  L.  T.  399 ;  35  W.  B.  693. 

Giving  up  FoBtetiion.] — ^In  a  redemption  suit 
by  a  puisne  mortgagee,  a  prior  mortgagee  in 
possession  of  part  of  the  mort^ged  lands,  and 
who  had  been  charged  under  a  decree  to  account 
with  a  high  occupation  rent,  was  permitted  to 
give  up  the  lands  to  the  receiver  in  the  cause, 
upon  the  expiration  of  the  current  year,  com- 
mencing with  the  day  upon  which  he  first  went 
into  possession.  Oregg  y.  Arrett,  San.  &  Sc. 
674. 

9.  TlHBEB  A17D  WASTB. 

a.  Biffhts  of  Mortgagee,       * 

Timber.] — ^A  mortgagee  in  fee  may  cut  timber, 
&C.,  at  law,  but  not  in  equity,  unless  his  mortgage 
is  defective.  WOhrington  y.  Catesworth,  SeL 
Ch.  Ca.  31. 

If  a  mortgagee  uses  timber  on  the  mortgaged 
premises,  which  has  been  furnished  to  the  mort- 
gagor, but  not  paid  for,  he  wiU  be  liable,  though 
he  is  afterwai^ds  evicted.  WUlianu  y.  Shato, 
1  Esp.  93. 

Waste.] — ^An  injunction  against  committing 
waste  wiu  not  be  granted  against  a  mortgagee, 
even  though  he  make  no  affidavit  denying  Uie 
waste,  if  it  appear  by  the  affidavit  of  the  actual 
occupier  of  the  land  that  the  alleged  waste  is  not 
committed  ij  the  mortgagee^  or  by  his  authority. 
Anon.,  1  L.  J.  (o.s.)  Ch.  119. 

b.  TLightm  of  Kortgaffor. 

Timber.] — Mortgagor  restrained  from  cutting 
down  timber  on  mortgaged  premises.  UsbomeY, 
Ushome,  Pick.  76. 

Injunction  to  restrain  mortgagor  from  cutting 
timber  not  granted  unless  security  without  timber 
be  insufficient  or  scanty.  JBippesley  v.  Spencer, 
5  Madd.  422.  S.  P.,  Xing  y.  Smith,  2  Hare,  239  ; 
7  Jur.  694. 

Qusere,  what  proportion  the  yalue  of  the  mort- 
gaged property  should  bear  to  the  mortgage  debt, 
in  order  to  be  deemed  a  amfficient  security  within 
the  rule  under  which  the  court  acts  in  restraining 
waste  by  the  mortgagor.    lb, 

A  mortgagee  is  entitled  to  an  injunction  to 
restrain  a  mortgagor  in  possession  from  cutting 
down  timber,  if  the  land  without  it  is  a  scanty 
security.  It  may  be  extended  to  cutting  down 
underwood  contrary  to  the  usual  course  of 
husbandry,  but  not  to  underwood  generally, 
although  the  mortgagor  is  insolvent.  Hvmphreys 
v.  ffarrisan,  IJ.  &  W.  581 ;  21  B.  B.  238. 

On  a  motion  by  a  mortgagee  for  an  injunction 
to  restrain  the  mortgagor  from  cutting  timber 
standing  upon  the  mortgaged  land,  it  was 
admitt^  that  the  security  was  insufficient  in  its 
present  state.  The  plaintifiEs  produced  eyidence 
that  the  land  might  at  some  time  be  used  as  build- 
ing land,  and  for  that  purpose  the  timber  would 
j  increase  its  value.  On  the  other  hand  the  mort- 
I  gagor  produced  evidence  that  the  chance  of  the 
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land  becomiiig  bailding  land  was  yexy  leanote, 
that  the  trees  were  ready  to  cut,  and  that  if  they 
were  cat  down  the  land  oonld  be  let  in  aUotments 
at  a  higher  rent.  He  offered  to  pay  the  money 
received  by  the  sale  in  reduction  of  the  mortgage 
debt: — ^Held,  that  the  mortgagee  had  a  right  to 
have  the  timber  left  standing  on  the  land,  and 
the  injnnction  must  be  granted.  Harper  y. 
Aplin,  54  L.  T.  383. 

Waste.] — Mortgage  of  wood  and  underwood ; 
it  is  not  waste  by  the  mortgagor  in  possession  to 
cut  underwood  at  seasonable  time,  and  of  proper 
growth  ;  but,  being  a  bankrupt,  an  injunction 
was  granted  on  the  right  of  the  mortgagee  to 
have  the  estate  sold  in  the  plight  in  which  it 
was  at  the  bankruptcy,  and  to  prove  the  rest  of 
his  debt.    Hampton  t.  Hodges^  8  Ves.  105. 

Working  open  Quarries.] — ^The  opening 


of  a  quarry  by  a  mortgagor  in  possession  enures 
to  the  benefit  of  the  mortgagee  of  a  term,  so 
as  to  render  him  dispunishable  for  waste  if  he 
work  the  quarry  during  the  term.  JElia*  y. 
Snowdon  Slate  Quarries  Co.,  48  L.  J.,  Gh.  811  ; 
4  App.  Cas.  454 ;  41  L.  T.  289 ;  28  W.  B.  54— 
H.  L.  (E.) 

Iqjnnotion  by  Mortgagor  in  Possession.] 


— A  mortgagor  in  receipt  of  the  rents  and  profits 
has  a  sufficient  interest  to  enable  him  to  maintain 
an  action  for  an  injunction  to  restrain  an  injury 
done  to  the  mort^iged  property  without  joining 
the  mortgagee.  Fairclough  y.  Manhall^  48  L.  J., 
Ex.  146  ;  4  Ex.  D.  87  ;  39  L.  T.  389  ;  27  W.  R. 
145—0.  A. 

Praotice.] — ^After  decree  in  a  foreclosure 

suit,  a  mortgagor  in  possession  began  to  commit 
waste.  He  was  restrained  by  injunction,  though 
no  injunction  was  prayed  by  the  bilL  Chodman 
y.  Kine,  8  Beay.  379. 


G.  PBIOBITY  OF  ESTATES,  DEBTS  AND 
INOUMBRANOES. 

1.  Of  Mortgagee  in  General^  1535. 

2.  Of  Puisne  Incumbrancer,  1557. 

3.  By  getting  in  Outstanding  Legal  Estate, 

1566. 

4.  Of  Equitable  Mortga>gee  by  Deposit,  1573. 

5.  Registration— Effect,  1578. 

6.  By  Possession  of  Deeds,  1584. 

7.  Mortgages  of  Personalty — Aotice  to  Legal 

Oumer,  ?692. 

1.  Of  Mobtoaoee  is  General. 
a.  To  Prior  Estates. 

Under  Xortgage  in  Fee  by  Tenant  for  Life.] 

— Bill  by  tenant  in  tail  in  possession  under 
marriage  settlement,  for  discoyery  and  deliyery 
of  title  deeds.  Plea,  mortgage  by  tenant  for 
life  allowing  himself  to  be  seised  in  fee,  and  in 
possession  <3  premises  and  deeds  as  apparent 
owner,  allowea,  upon  rule  that  equity  gives  no 
assistance  against  purchaser  for  valoable  con- 
dderation  without  notice.  Wallioyn  y.  Lee,  9 
Ves.  24  ;  7.  R.  R.  142. 

Ayerments  necessary  to  plea  of  purchase  for 
yaluable  consideration  without  notice,  that 
yendor  or  mortgagor  was  owner  or  pretended 
owner,  and  that  he  was  in  possession,  not  that 
puichaser  was.    Id,  32. 


Tenant  for  life  makes  mortgage  in  fee,  pre- 
tending to  be  seised  in  fee ;  the  mortgagee  not 
luiying  notice  of  the  settlement  is  not  bound. 
Putland  y.  Burrows,  5  Bro.  P.  C.  236. 

Tenant  for  life,  remainder  oyer,  mortgages  and 
leyies  a  fine,  whereby  estate  is  forfeit^  and 
remainderman  recoyers  in  ejectment ;  yet  mort- 
gagee, haying  no  notice  of  his  being  tenant  for 
life  only,  and  mortgagor  haying  maide  aflSdayit 
that  he  was  entitl^  absolutely  as  heir-at-law, 
and  that  there  was  no  will : — Held,  entitled  for 
life  of  mortgagor.    Willis  y.  Fineux,  Pre.  Gh.  108. 

Forfeiture.]- The  estate  of  a  tenant  for 


life  was  liable  to  forfeiture  on  his  mortgaging  it. 
He  mortgaged  it  to  A.,  unknown  to  the  parties 
taking  under  the  forfeiture : — Held,  that  A.  was 
liable  to  account  to  them  for  the  rents,  at  all 
events  &om  the  filing  of  the  bill,  and,  beyond 
that,  from  the  time  he  had  notice  of  the  trusts 
creating  the  forfeiture.  Hennessey  y.  Bray^  33 
Beay.  96. 

By  Purchase  of  Annuity  haying  Priority  over 
Claimants.] — In  1829  A.  secured  an  annuity  on 
trust  funds,  and  in  1841  he,  for  valuable  con- 
sideration, assigned  his  interest  in  the  same 
funds,  in  trust  to  raise  1,1007.  and  redeem  the 
annuity,  and  hold  the  residue  on  trusts  for  his 
family.  The  trustees  accordingly  raised  the 
1,100^.  by  mortgage  and  redeem^  the  annuity, 
and  the  trust  ^onds  were  assigned  to  the  mort- 
gagees, but  no  transfer  was  made  of  the  annuity. 
The  mortgage  deed  stated  the  consideration  to 
have  been  for  the  repurchase  and  extinction  of 
the  annuity.  The  annuity  had  originally  priority 
over  certain  claimants,  but  the  deed  of  1841  had 
not  : — Held,  that,  to  the  extent  of  the  moneys 
paid  for  the  repurchase  of  the  anntdty,  the  mort- 
gagees had  priority  over  these  claimants.  Irby 
V.  Irby,  25  Beav.  632. 

To  Prior  Equitable  Bight  Undiselosed.] — 
Upon  the  treaty  for  a  mortgage  of  an  estate,  a 
person  who  was  entitled  to  be  recouped  out  of 
the  estate,  in  case  a  certain  incumbrance  v^as 
levied  out  of  his  own  estate,  was  in  communi- 
cation with  the  mortgagee  upon  the  subject  of 
the  mortgage,  but  did  not  inform  him  of  his 
equitable  claim  :— Held,  that  he  could  not  after- 
wards set  up  his  claim  against  the  mortgagee. 
Boyd  y.  Belton,  1  Jo.  &  Lat.  730. 

Of  Puisne  Inoumbranoers — Bale  of  Equity  of 
Redemption — ^Bankruptoy  of  Mortgagor— Acqui- 
sition by  Mortgagor  ef  First  Mortgage.] — ^A 

mortgagor  of  lands  who  had  sold  his  equity  of 
redemption  therein,  and  has  also  been  discharged 
by  process  of  bankruptcy  from  all  personal 
liability  under  the  mortgages  affecting  the  lands, 
if  he  purchase  a  first  mortgage  on  the  lands, 
will  be  regarded  as  a  stranger  to  the  estate, 
and  the  equities  in  favour  of  puisne  incum- 
brancers which  might  otherwise  have  existed 
against  him  as  such  mortgagor  will  not  be 
revived  by  a  subsequent  repurchase  of  the  lands. 
Howard: s  Estate,  In  re,  29  L.  R.,  Ir.  266— C.  A. 

Negligence— Money  left  in  Hands  of  Solicitor 
for  Investment — Representation  that  Money 
adyanced  on  Mortgage.] — A  client  left  moneys 
for  investment  in  the  hands  of  his  solicitors. 
The  solicitors  represented  that  the  sum  of 
11,000^.,  part  of  these  moneys,  was  invested  on 
mortgage  of  freehold  property  at  A.,  belonging 
to  a  firm,  and  the  client  made  no  further  inquiry* 
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The  solicitOTs  were  in  fact  the  holders  of  a  mort- 
gage for  55,0001.  upon  property  X.  at  A.,  belong- 
ing to  the  firm,  and  they  repaid  themselyes 
11,000;.  of  the  55,0002.  with  the  client's  money. 
The  firm  afterwu>d8  bought  property  Y.  at  A., 
and  mortgaged  it  in  fee  to  a  bank.  The  solicitors 
released  the  firm  from  the  mortgage  debt  of 
65,000/.  on  property  X.,  and  took  from  them  a 
mortgage  for  50,0002.  on  properties  X.  and  Y., 
sabA^uently,  by  arrangement  with  the  firm, 
purchasing  the  equity  of  redemption  in  both 
properties,  and  selling  them  for  shares  to  a 
limited  company  into  which  the  firm  was, 
through  their  instrumentality,  converted.  These 
transactions  aU  took  place  without  the  know- 
ledge of  the  client : — Held,  first,  that  the  soli- 
citors must  be  treated  as  having  become  trustees 
for  the  client  of  11 ,0002.  out  of  the  65,0002.  secured 
by  mortgage  on  property  X. ;  and,  having  impro- 
perly, as  against  the  client,  given  up  that  mort- 
gage in  exchange,  the  client  had  a  right  under 
the  cironmstances  to  claim  a  charge  for  11,0002. 
and  interest  upon  property  Y.  (in  which  the 
legal  estate  was  outstanding)  as  well  as  upon 
property  X. : — ^Held,  seconcQy,  that  there  had 
been  under  the  circumstances  no  such  negligence 
or  want  of  prudence  on  the  part  of  the  client  as 
to  postpone  him,  and  that  he  was  entitled  in 
priority  to  the  limited  company  to  a  charge  on 
property  Y.  in  which  the  legal  estate  was  out- 
standing. Waldron  v.  Slaper  (1  Drew.  193) 
distinguished.  Vernon^  Ewens  Sf  Co.^  In  rCy  66 
L.  J.,  Ch.  12  ;  33  Ch.  D.  402  ;  66  L.  T.  416  ;  36 
W.  B.  225— C.  A. 

Xortgagea  paying  oif  Prior  Inenmbranees — 
Xatne  Inonmbranoeri.] — In  1864  lands  were 
conveyed  to  trustees,  to  raise  75,0002.  for  the 
discharge  of  incumbrances.  The  money  was  not 
raised,  but  in  1857  T.  and  S.,  having  paid  off  and 
taken  transfers  of  the  incumbrances,  took  from 
the  trustees  of  the  deed  of  1854,  and  the  mort- 
gagor, an  assignment  of  the  75,0€k)2.,  and  a  mort- 
gage of  the  property  comprised  in  the  trust  deed 
for  securing  the  75,0002.  and  interest.  In  the 
meantime  other  incumbrances  had  been  created : 
— Held,  that  T.  and  S.  could  only  claim  priority 
over  the  intervening  incumbrances  to  the  extent 
of  the  principal  and  interest  seciued  by  the 
transferred  incumbrances ;  but  that,  as  against 
aU  incumbrances  subsequent  to  their  assignment 
and  mortgage,  they  were  entitled  to  priority  in 
respect  of  the  whole  76,0002.  and  interest 
Thimpson  v.  Hudwm,  36  L.  J.,  Ch.  388  ;  L.  B.  2 
Ch.  256  ;  15  W.  R.  697. 

To  Tmstf  of  WilL]— T.  bemg  under  a  will 
trustee  of  8002.  for  two  persons,  in  moieties, 
leaves  that  sum  outstanding  on  the  promissory 
note  of  J.  The  note  is  payable  to  T.  only,  and 
not  to  T.,  or  order.  In  1839  T.  becoming 
embarrassed,  indorses  the  note  to  his  banker  M. 
(who  is  also  the  banker  of  J.),  as  a  security  for 
advances,  M.  having  no  notice  of  the  trust ;  in 
1840  T.  becomes  beneficially  entitled  to  one 
moiety  of  the  8002. ;  in  1841  J.  becomes  a 
creditor  of  T.  for  goods  sold  and  claims  set  off 
against  the  note.  On  the  7th  April,  1842,  J. 
has  notice  through  his  agent  of  the  indorsement 
of  the  note  of  M.  In  July,  1842,  T.  becomes 
bankrupt : — Held,  that,  as  to  the  moiety  of  the 
8002.  which  is  held  by  T.  in  trust,  the  trust 
must  prevail  against  the  banker*s  security ; 
secondly,  that,  as  to  the  other  moiety,  the  set-off 
of  J.  must  prevail  against  the  banker*s  security 
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up  to  the  7th  April,  1842.    Moore  v.  Jervii,  2 
OolL  C.  C.  60. 

To  Trusts  of  8ettlement.]^A  settlement  was 
made  on  the  marriage  of  F.  with  his  wife,  then 
an  infant  This  de^  contained  a  covenant  by 
F.  with  the  trustees  that  if  the  wife  attained 
twenty-one  he  would  then  join  and  concur  with 
her,  if  she  would  consent,  and  also  would  use 
his  utmost  endeavours  to  induce  her  to  join  and 
concur  with  him,  in  conveying  certain  real 
estate  of  the  wife  to  the  trustees,  for  the  benefit 
of  the  husband  and  wife  and  the  issue  of  the 
marriage.  The  wife  attained  twenty-one,  and, 
no  conveyance  having  been  made  to  the  trustees, 
she  joined  with  her  husband  in  mortgaging  the 

Property  to  S.  to  secure  2002.  At  the  time  when 
e  advanced  his  money  S.  had  no  actual  notice 
of  the  settlement  F.  and  his  wife  had  been 
advised  that,  notwithstanding  the  settlement, 
they  had  power  to  deal  with  the  property,  and 
they  informed  C,  who  acted  as  the  solicitor  of 
S.  in  the  transaction,  of  the  settlement  and  of 
the  advice  which  they  had  received  as  to  its 
effect  C,  however,  told  them  that  he  should 
not  inform  S.  of  the  settlement,  as  it  might 
make  him  nervous  about  his  security.  The 
mortgage  was  executed  in  1862,  and  duly  acknow- 
ledged by  the  wife.  By  an  accident  the  certi- 
ficate of  the  acknowledgment  was  never  filed 
with  the  officer  of  the  Court  of  Common  Pleas, 
and  this  omission  was  not  supplied  until  1867, 
when  a  new  acknowledgment  was  made  by  tJie 
wife,  and  the  certificate  thereof  filed.  Mean- 
while, in  1865,  S.  discovered  the  existence  of  the 
settlement,  and,  in  1866,  filed  a  bill,  praying  for 
a  declaration  that  he  was  entitled  in  respect  of 
his  mortgage  to  priority  over  the  settlement : — 
Held,  that  8.  was  entitled  to  priority.  Sharpe 
V.  Foy,  L.  B.  4  Ch.  35  ;  17  W.  B.  65. 

B.  on  the  marriage  of  his  daughter  with  T., 
by  a  settlement  of  1 8 1 5  conveyed  certain  premises 
held  under  a  lease  for  three  lives  or  forty-one 
years,  upon  trust  to  raise  6002.  and  to  pay  the 
interest  thereof  to  T.  during  the  joint  uves  of 
T.  and  wife,  and  after  his  decease  to  his  wife  as 
jointure,  and  after  her  decease  to  pay  the  prin- 
cipal to  the  issue  of  the  marriage ;  and  it  was 
agreed  that  said  sum  of  5002.  should  remain  a 
charge  on  said  lands  for  six  years,  and  then  be 
raised  out  of  the  rents  at  the  rate  of  502.  per 
annum  with  interest.  B.  having  become  indebted 
to  O.  on  the  23rd  January,  1822,  with  the  con- 
currence of  T.  and  wife,  granted  to  him  a  rent- 
charge  of  502.  a  year  out  of  a  part  of  the  said 
premises  until  the  debt  should  be  paid  off ;  and 
also,  on  the  same  day,  with  the  like  concurrence 
of  T.  and  wife,  demised  to  him  the  remainder 
of  the  said  premises  at  a  rent  of  602.  a  year,  to 
be  retained  until  he  should  be  paid  off ;  and  in 
1823,  in  consideration  of  a  further  sum,  mort- 
gaged to  O.  the  said  last-mentioned  premises : — 
Hdd,  that  the  settlement  of  1815  could  not  be 
viewed  as  a  mortgage,  and  that  O.,  having  dealt 
with  the  estate  with  notice  of  that  settlement, 
was  accountable  for  the  bygone  rents  from  the 
period  at  which  he  entered  into  the  possession : 
— Held,  also,  that  as  the  interest  in  the  premises 
depended  on  one  old  life,  there  should  be  a 
decree  for  immediate  payment.  IkirMngton  v. 
Xeaman,  LL  &  G.  t  Sugd.  36. 

A  trust  fund  was  settled  upon  S.  for  life, 
remainder  to  his  wife  for  life,  remainder  to  their 
children.  The  trustees  had  power  to  invest  the 
fund  upon  leaseholds  for  an  unexpired  term  of 
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1 00  years.  S.  being  possessed  of  a  plot  of  ground, 
held  for  500  years  under  a  lease  which  contained 
a  covenant  to  expend  2,0002.  in  building  on  the 
lands,  the  trustees  applied  the  trust  funds  in 
erecting  houses  thereon,  without  obtaining  an 
assignment  of  the  lease  or  possession  of  the  title 
deeds.  One  of  the  trustees,  afterwards  being 
advised  that  a  breach  of  trust  had  been  com- 
mitted, commenced  an  action  against  his  co- 
trustee and  S.,  and  obtained  a  judgment  declaring 
that  the  trust  fund  was  a  lien  upon  the  premises. 
Prior  to  this  action  S.  had  deposited  the  lease 
of  the  premises  with  a  bank  to  secure  his  then 
present  and  future  indebtedness.  The  court 
oeing  of  opinion,  on  the  evidence,  that  the  bank 
had  no  notice  of  the  breach  of  trust,  and  that 
the  trustees,  though  guilty  of  laches,  were  not 
parties  to  the  fraudulent  conduct  of  S. : — ^Held, 
that  the  bank,  notwithstanding  that  they  had 
not  called  for  a  legal  mortgage,  were  entitled  to 
priority  over  the  claims  of  S.*s  wife  and  children 
to  the  extent  of  advance  made  to  S.  on  the  foot 
of  the  equitable  mortgage  before  service  of  the 
conditional  order  for  a  sale  of  the  premises. 
Sloawfs  Bktate^  In  re,  [1895]  I  Ir.  R.  146. 
A  trustee  (a  solicitor)  used  trust  funds  in 

Eurchasing  an  estate  wiiich  was  conveyed  to  his 
rother,  and  afterwards  acted  as  solicitor  for  his 
brother,  the  mortgagor,  in  raising  money  on  the 
estate  by  legal  and  afterwards  by  equitable 
mortgages : — Held,  that  the  legal  mortgagee  had 
priority  over  the  cestuis  que  trustent,  for  that 
the  fraud  of  the  solicitor  ran  through  the  whole 
transaction,  and  prevented  the  imputation  of 
notice.  Cave  v.  Cave,  or  Chaplin  v.  Cave^  49 
L.  J.,  Ch.  505  ;  15  Ch.  D.  639  ;  42  L.  T.  730  ; 
28  W.  R.  798. 

Held,  also,  that  the  claim  of  the  cestuis  que 
trustent  was  an  equitable  estate  of  the  same 
quality  as  the  estates  of  the  equitable  mort- 
gagees, and  had  priority  over  them  as  being 
prior  in  time.    Ih, 

The  trustees  of  a  settlement  advanced  the 
trust-money  on  the  security  of  real  property, 
which  was  conveyed  to  them  by  the  mortgagor, 
the  mortgage  deed  noticing  the  trust.  The 
surviving  trustee  of  the  settlement  afterwards 
reconveyed  part  of  the  proijcrty  to  the  mortgagor 
on  payment  of  part  of  the  mortgage-money 
which  he  appropriated.  The  mortgagor  then 
conveyed  that  part  of  the  property  to  new  mort- 
gagees, concealing,  with  the  connivance  of  the 
trustee,  both  the  prior  mortgage  and  the  recon- 
veyance. When  the  fraud  was  discovered,  the 
cestuis  que  trustent  under  the  settlement  filed 
a  bill  against  the  new  mortgagees  claiming 
priority : — Held,  that  the  court  would  not  inter- 
fere to  take  away  the  legal  estate  which  passed 
to  the  new  mortgagees  under  the  reconveyance. 
PUoher  V.  Rawlins,  41  L.  J.,  Ch.  485 ;  L.  R.  7 
Ch.  259 ;  25  L.  T.  921  ;  20  W.  R.  281. 

The  trustees  of  a  settlement  advanced  the 
trust-money  on  the  security  of  real  property 
which  was  conveyed  to  them  by  the  mortgagor, 
the  mortgage  deed  noticing  the  trust.  The 
surviving  trustee  afterwards  induced  the  mort- 
gagor to  execute  a  deed  by  which  the  mort- 
gaged property  purported  to  be  conveyed  to  the 
trustee  as  on  a  purchase  by  him,  though  no 
money  in  fact  passed.  The  trustee  then,  con- 
cealing the  prior  mortgage,  and  shewing  title 
under  the  pretended  purchase  deed,  conveyed 
the  property  to  a  mortgagee  without  notice : — 
Held,  that  the  court  would  not  interfere  to  take 
away  tihe  legal  estate  from  the  mortgagee.    Ih, 


Under  a  marriage  settlement  containing  the 
usual  powers  of  sale  and  exchange,  with  power 
to  the  trustees  (of  whom  one  was  a  minor),  with 
the  consent  in  writing  of  the  wife,  to  lend  the 
whole  or  part  of  the  proceeds  to  the  husband  on 
his  bondf  the  trustees,  in  order  to  make  the  loan, 
incpnsiderately  sold  the  estate  under  the  power 
to  the  family  solicitor,  who,  as  owner  thereof, 
raised  a  sum  of  money  by  way  of  mortgai^,  of 
which  part  was  paid  to  the  husband.  The 
solicitor  afterwards  resold  the  estate,  no  money 
being  paid,  to  the  husband,  who,  for  valuable 
consideration,  mortgaged  it  to  other  persons, 
and  soon  after  became  insolvent.  On  a  bill  filed 
by  the  infants  interested  under  the  settlement, 
impeaching  the  sale  : — ^Held,  they  were  entitled 
to  have  the  inheritance  reconveyed,  free  from 
incumbrance,  to  the  uses  of  the  settlement. 
Robinson  v.  Briggs,  1  Sm.  &  G.  188  ;  1  W.  B. 
228. 

The  solicitor  having  funds  in  his  hands,  the 
property  of  another  client,  applied  them  in  dis- 
charging the  prior  mortgage  for  raising  the 
money  lent  to  the  husband,  and,  as  owner  of  the 
estate,  executed  a  mortgage  to  his  client  for 
the  amount  advanced : — Held,  there  being  an 
infirmity  in  his  own  title,  he  could  convey  no 
valid  equitable  interest  to  his  mortgagee.     1  h, 

Praotiee — Notice.] — The  husband,  as  pur- 
chaser from  the  solicitor,  being  in  treaty  for  a 
loan  on  mortgage  of  the  estate,  abstracts  were 
delivered,  which  disclosed  the  marriage  settle- 
ment, the  conveyance  to  the  solicitor  as  pur- 
chaser under  the  power,  the  covenant  to  repur- 
chase by  the  husbGmd,  and  thedeedof  confirmation 
by  the  infant  trustee  :  the  mortgage  being  com- 
pleted : — ^Held,  that  the  absti-act  disclosed  what 
ought  to  have  put  the  mortgagees  on  inquiry  ; 
and  that  they  were  affected  with  notice.    lb. 

A  defendant  claiming  as  a  mortgagee,  and  by 
his  answer  denying  notice  of  the  plaintiffs  title, 
which  was  neither  alleged  by  the  bill,  nor 
proved  :  an  inquiry,  for  the  purpose  of  aflfectin^c 
him  with  notice,  was  refused,  first,  upon  a  peti- 
tion to  vary  the  minutes ;  and  again,  upon  a 
rehearing.  An  inquiry  as  to  what  sums  he  had 
advanced  upon  the  security  of  the  mortgage, 
and  at  what  times  I'cspcctively,  was  granted. 
Hardy  v.  Reeves,  5  Ves.  426. 


b.  To  Debts  and  Char^ea. 

Of  Equitable  Charge — ^To  OamiBhee  Order.] — 
An  equitable  charge  given  before  a  gamisnee 
order  is  obtained  takes  priority  of  the  order,  even 
in  the  absence  of  notice  of  the  charge.  Badrletj 
\. Consolidated  Bank,  57  L.  J.,  Ch.  468  ;  38  Ch.  D. 
238  ;  59  L.  T.  419  ;  36  W.  R.  745— C.  A. 


To  Judgment  Creditor  in  Potiesiion  by 


Elegit.] — An  equitable  mortgagee  of  lands  is 
entitled,  in  equity  to  enforce  his  charge  in  priority 
to  a  creditor  of  the  mortgagor,  who,  without 
notice  of  the  equitable  mortgage,  has,  subse- 
quently thereto,  recovered  judgment  against  the 
mortgagor,  and  obtained  actual  possession  of  the 
lands  by  an  elegit  and  an  attornment  of  the 
tenants.  Whitworth  v.  Oaugain,  1  Ph.  728 ;  15 
L.  J.,  Ch.  433 ;  10  Jur.  531. 

Charging  Order— Fund  in  Court]— A  judg- 
ment ^editor  cannot  by  obtaining  a  charging 
order  upon  money  in  court  belonging  to  his 


1541       MORTGAGE— Prioriti^  of  Estates,  Belts  and  Incumbrances.       1542 

the  proceedings  in  th^  action,  application  was 
made  to  the  bank,  by  the  attorneys  condacting 
the  legal  proceedings,  to  make  them  some  ad- 
vances for  carrying  on  the  action.  The  bank 
neglecting  to  make  such  advances,  H.  &  Co.  in 
November,  1852,  assigned  their  property,  in- 
cluding their  interest  in  the  policy,  to  trustees 
for  their  creditors,  and  the  trustees  sold  the 
policy  to  B.,  who  made  advances  for  costs  of  the 
litigation  exceeding  the  costs  recovered  against 
the  company  in  the  action :— Held,  that  the 
omission  of  the  bank  to  furnish  funds  to  carry 
on  the  legal  proceedings  was  not  a  ground  for 
postponing  their  interest  in  the  policy  to  that  of 
B. ;  but  held  by  both  judges,  that  the  bank  were 
bound  to  pay  B.  his  advances  for  the  purposes  of 
the  litigation,  with  interest.  Myers  v.  United 
Guarantee  and  Life  Assurance  Co,,  7  De  G.  M. 
&  G.  112;  1  Jur.  (N^.)  833;  3  Eq.  R.  579; 
3  W.  R.  440. 


debtor,  obtain  priority  over  a  previous  mortgagee. 
JBell,  In  re,  Carter  v.  Stadden,  54  L.  T.  370  ;  34 
W,  R.  363. 

S«gistration  of  Lif  Fendeni.] — Registration 
of  a  petition  for  sale  by  the  second  mortgagee  as 
a  lis  pendens  has  not  the  effect  of  notice  to  the 
first  mortgagee,  so  as  to  affect  the  priority  of 
further  advances  made  by  him  in  ignorance  of 
such  petition  and  registration.  O^ Byrne's  Estate, 
In  re,  16  L.  R.,  Ir.  373— C.  A. 

Of  Agreement  for  Kortgage,  over  Creditors.] — 
Agreement  for  a  mortgage,  specific  lien  against 
creditors.    Bum  v.  Burn,  3  Ves.  682. 

Of  Mortgagee,  over  Bankmpt's  Aongneei.] — 
By  a  marriage  settlement,  a  term  of  500  years 
was  vested  in  trustees,  by  demise,  sale  or  mort- 
gage, to  raise  a  sum  of  money  as  portions  for 
younger  children.  One  of  the  children  assigned 
his  share  in  the  sum,  by  way  of  mortgage,  but 
no  notice  of  the  incumbrance  was  given  to  the 
trustees  of  the  term.  The  mortgagor  afterwards 
became  bankrupt: — ^Held,  that  the  mortgagee 
had  not  an  interest  in  land,  and  that  he  was, 
therefore,  not  entitled  to  priority  as  against  the 
assignees  in  bankruptcy.  Hughes,  In  re,  33  L.  J., 
Ch.  726  ;  10  Jur.  (N.s.)  900  ;  12  W.  R.  1025. 

Pledge  of  a  lease  carried  into  effect  against 
assignees  of  a  bankrupt.  Russel  v.  Russel,  1 
Bro.  C.  C.  269. 

Though  Conrejance  Defoetiye.] — ^Mort- 
gagee or  purchaser,  precedent,  though  by  defective 
conveyance,  shall  be  preferred  before  assignees  of 
bankrupt.    Taylor  v.  Wheeler,  2  Salk.  449. 

To  Bankmpf  •  Creditor!.] — Mortgagee  who  has 
paid  arrears  of  rent  on  bankrupt's  estate,  unless 
he  has  an  onler  to  stand  in  landlord's  place,  shall 
not  be  preferred  to  the  creditors  under  the  com- 
mission.   Anon,,  1  Atk.  103. 

Purchase,  by  Mortgagor*!  Tnutee  in  Bank- 
mptey,  of  First  Mortgage.] — A  trustee  in  bank- 
iiiptcy  docs  not  by  purchasing  from  the  first 
mortgagee  of  the  bankrupt  extinguish  the  first 
mortgage  and  make  the  second  mortgagee  the 
first  incumbrancer  on  the  estate.  Bell  v.  Sunder- 
Und  Building  Society,  63  L.  J.,  Ch.  609 ;  24 
Ch.  D.  618 ;  49  L.  T.  666. 

Aet  of  Bankmptey.] — An  equitable  mortgage, 
with  agreement  for  legal  mortgage.  Then  an 
act  of  bankruptcy;  then  a  legal  mortgage: — 
Held,  legal  mortgage  invalid,  but  that  equitable 
mortgage  was  not  merged,  but  revived,  ffarvey, 
Ex^^siHe,  Emery,  In  re,  Mont.  &  C.  261 ;  3  Deac. 
547  ;  4  Deac.  62. 

Of  Mortgagee  of  Policy,  orer  Purchaser  firom 
Imstoe  for  Creditors.]  —  In  1850  C.  and  D. 
effected  a  policy  for  2,000^.  with  a  guarantee 
company,  and  mortgaged  the  same  to  H.  &  Co. 
The  company  disputing  their  liability  upon  the 
policy,  H.  &  Co.  commenced  an  action  against 
them  in  the  name  of  C.  and  D.  The  company 
then  obtained  the  common  injunction  to  stay 

Proceedings  in  the  action.  The  answer  of  C.  and 
).  having,  after  some  delay,  been  put  in,  the 
injunction  was  dissolved  ;  and  in  January,  1864, 
a  verdict  was  obtained  for  ^e  plaintiffs  in  an 
action  for  2,250/.  Prior  to  the  action,  H.  &  Co. 
had  charged  their  interest  in  the  policy  in  favour 
of  the  Royal  Bank  of  Liverpool ;  and,  pending 


Of  Debenture  Stookholden,  over  Elegit  Credi- 
tors.]— A  scheme  made  under  the  Railway  Com- 
panies Act,  1867,  and  confirmed  by  the  dourt  of 
Chancery,  provided  that  unpaid  vendors  of  land 
and  other  mortgagees  of  a  railway  company 
should  take  debenture  stock  in  satisfaction  of 
their  claims.  Before  the  scheme  was  made  a 
judgment  creditor  of  the  company,  over  whom 
the  unpaid  vendors  and  mortgagees  had  priority, 
had  sued  out  a  writ  of  elegit,  and  the  sheriff  had 
made  a  return  that  the  company  was  possessed 
of  the  lands  used  for  the  purposes  of  the  railway. 
The  lands  were  in  the  possession  of  another 
company,  by  whom  the  railway  was  worked 
under  an  agreement :— Held,  that  the  scheme 
did  not  operate,  upon  the  principle  of  Moeatta  v. 
Murgatr&yd  (1  P.  Wms.  393),  to  give  the  elegit 
creditor  priority  over  the  holders  of  debenture 
stock  who  had  taken  such  stock  under  the  scheme 
in  satisfaction  of  their  mortgages,  and  that  the 
elegit  creditor,  not  being  bound  by  the  scheme, 
was  entitled  to  no  other  rights  than  those  which 
he  had  before  the  scheme  was  made.  Stevens  v. 
Mid-Hants  By.,  29  L.  T.  318. 

To  Charge  from  which  Estate  Exonerated.  1 — 

An  estate  subject,  in  conjunction  with  anotlier 
estate,  to  a  charge  of  10,000Z.,  is  afterwuds 
mortgaged,  and  is  then  devised  to  the  party 
entitled  to  the  first  charge.  By  agreement  made 
with  the  owner  of  the  other  estate,  a  certain 
portion  of  the  10,OOOZ.  was  thrown  upon  that 
estate,  and  it  was  agreed  that  "  the  remainder 
of  the  estate  subject  to  the  chai^  should  be 
exonerated  from  the  residue  of  the  sum "  : — 
Held,  that  this  charge  could  not  be  set  up  as  to 
such  residue  against  the  mortgagee.  Farrow  v. 
Be^,  4  Beav.  18  ;  4  Jur.  1028. 

To  Lien  of  Company  for  Debts  incurred  by  Share- 
holder •nbioqnently  to  Mortgage  of  Shares.] — A 
member,  who  was  also  a  customer,  of  a  trading 
company  formed  under  the  Companies  Act,  1862, 
deposited  the  certificates  of  his  shares  with  the 
bank  to  secure  an  advance,  and  notice  of  the 
deposit  was  given  to  the  company.  One  of  the 
articles  of  association  provided  that  the  company 
should  have  "a  first  and  permanent  lieu  and 
charge  "  on  every  share  for  all  debts  due  to  them 
from  the  holder  :— Held,  first,  that  the  notice  was 
not  rendered  nugatory  by  s.  30  of  the  Companies 
Act,  1862,  but  affected  the  company  in  its  trad- 
ing capacity  with  knowledge  of  the  appellants' 
interest ;   secondly,   that   the   article   did  not 

49—2 
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exclude  the  application  of  ffopkinson  v.  Bolt 
(9  H.  L.  Cas.  514),  and  that  the  company's  lien  for 
debts  incurred  to  them  bj  the  member  after  the 
notice  must  be  postponed  to  the  bank's  charge. 
Bradford  Bankhig  Co,  v.  Bri{igs,  56  L.  J.,  Ch. 
364  ;  12  App.  Cas.  29  ;  56  L.  T.  62  ;  36  W.  B. 
621— H.  L.  (E.) 


To  Costs  of  Suit.] — A.  took  a  mortgage  of  part 
of  the  property  devised  by  B.  L.'8  wilL  A  suit 
was  afterwards  instituted  by  a  party  claiming 
under  the  will  for  adnlkinistration  of  the  testator's 
estate,  to  which  A.  was  made  a  party  for  the 
sake  of  impeaching  his  security.  A  receiver  was 
appointed,  and  A.,  who  had  not  given  the  notice 
requisite  to  enable  him  to  take  possession,  did 
not  oppose.  Before  decree  the  parties  entitled 
to  the  equity  of  redemption  of  the  mortgaged 
property  brought  an  action,  with  the  sanction 
of  the  court,  against  parties  asserting  adverse 
rights,  and  in  November,  1849,  the  action  was, 
with  the  sanction  of  the  court,  compromised. 
A.  was  served  with  notice  of  the  applications 
I'elating  to  these  proceedings,  but  did  not  in  any 
manner  interfere.  During  these  proceedings  a 
decree  for  accounts  and  inquiries  was  made,  and 
in  November,  1849,  A.  was  found  to  be  first  incum- 
brancer. In  1853  a  decree  on  further  directions 
was  made,  directing  a  sale,  and  obliging  A.  to 
concur.  A.  did  not  oppose,  but  shortly  afterwards, 
having  discovered  that  a  sale  would  be  prejudicial 
to  him,  he  presented  a  petition  for  the  discbarge  of 
the  receiver,  and  to  be  let  into  possession.  This 
was  refused  by  the  vice-chancellor,  on  the 
gi'ound  that  A.  was  not  entitled  to  take  posses- 
sion till  the  costs  relating  to  the  action  and  com- 
promise had  been  paid : — Held,  on  appeal,  that 
the  moi-tgage  had  priority  over  the  costs  incurred 
in  relation  to  the  action,  and  over  the  general 
costs  of  suit,  and  that  the  prayer  of  the  petition 
must  be  granted  : — Held,  also,  that  the  decree  on 
further  directions  must  be  varied  by  directing 
the  sale  to  be  subject  to  the  mortgage  if  the 
mortgagee  should  not  concur,  and  free  from  it 
if  he  did  concur.  Langton  v.  Langt&n,  8  Be  G. 
M.  &  G.  30 ;  24  L.  J.,  Ch.  625 ;  1  Jur.  (N.S.) 
1078  ;  3  Eq.  B.  394  ;  3  W.  B.  222. 

Of  Xemorandnm  of  Charge,  over  Post-niiptial 
Settlement.] — On  the  14th  June,  1858,  L.,  being 
indebted  to  the  plaintiff,  signed  a  memorandum 
of  agreement,  whereby,  **  in  consideration  of  the 
forbearance  of  the  plaintijS  in  not  requiring 
immediate  repayment  of  the  moneys  he  had 
advanced  to  or  for  him,  L.  agreed  to  give  and 
execute  to  the  plaintijS  a  charge  on  the  interest 
to  which  he  was  entitled  by  right  of  marriage 
in  the  property  settled  on  his  wife,  or  to  which 
she  was  entitled  in  respect  of  her  former  marriage, 
as  a  security  "  for  the  repayment  of  the  moneys 
the  plaintiff  had  advanced  to  or  for  him,  L." ; 
and  L.  pledged  himself  not  to  incumber  his 
interests  in  such  property,  or  any  part  of  it.  On 
the  18th  June,  L.,  with  the  knowledge,  but  wi^- 
out  the  consent  of  the  plaintiff,  executed  a  poet- 
nuptial  settlement,  whereby  he  conveyed  aU  his 
interest  in  right  of  his  wife  in  the  property 
settled  on  her  on  her  first  marriage,  to  trustees, 
for  her  for  life,  for  himself  for  life,  and  after  the 
decease  of  the  survivor,  for  the  children.  After- 
wards, on  the  13  th  July,  L.  executed  a  deed,  pur- 
porting to  be  in  pursuance  of  the  agreement  of 
the  14th  June,  whereby  he  chared  aU  the 
dividends,  interest  and  annual  proceeds  of  the 
trust  funds  which  were  settled  at  the  time  of  his 


wife's  first  marriage,  and  also  his  share  in  the 
trust  funds  themselves,  with  payment  to  the 
plaintiff  of  8002.  and  interest.  He  also,  by  the 
deed,  assigned  his  share  in  the  trust  funds  to  the 
plaintiff  by  way  of  mortgage,  with  a  proviso  for 
redemption  to  L.  on  repayment  by  him  of  the 
800/.  and  interest : — ^Held,  that  the  post-nuptial 
settlement  could  not  prevail  against  the  rights  of 
the  plaintiff  under  the  memorandum  of  the  14th 
June.  Carew  v.  Antndell,  8  Jur.  (17.8.)  71 ; 
5  L.  T.  498. 


Aeeount— Foreelorare.] — Held,  also,  that 

the  deed  of  the  13th  July,  though  oonstitnting  a 
mere  equitable  security  and  being  entirely  mia- 
taken  with  regard  to  the  form  of  the  mortgage, 
and  the  reservation  of  the  equity  of  redemption, 
yet  operated  as  a  recognition  of  the  debt  of  SOOiI., 
and  that,  coupled  with  the  memorandum,  it  gave 
the  plaintiff  a  right  to  an  account  and  payment 
of  what  should  be  found  due  on  both  securities, 
and,  in  default  of  payment,  a  right  of  fore- 
closure against  L.  and  his  assignee  in  insolvency. 
lb. 

Of  CoTenautee  under  Xarriage  Articles,  orer 
Mortgagee  of  Deyisee  of  CoTeaantor.] — ^A^  upon 
his  marriage,  in  1808,  executed  marriage  articles, 
whereby  he  covenanted  with  trustees  to  provide 
at  his  death  30,0002.  for  an  eldest  son  of  the 
marriage,  and  (in  case  there  should  be  living  at 
his  death  other  issue  of  the  marriage  than  a  son 
and  daughter)  20,000/.  for  the  younger  children. 
He  died  in  1821,  seised  of  real  and  personal 
estate,  and  leaving  an  eldest  son  uid  two 
daughters,  by  whom  a  suit  for  the  administration 
of  his  assets  was  instituted,  in  which  suit  a 
receiver  was  appointed.  Pending  the  suit  one 
of  the  daughters  died,  and  the  eldest  son,  soon 
after  coming  of  age,  having  become  indebted  on 
his  own  personal  account  to  B.,  and  being 
entitled,  as  heir  or  devisee  to  his  father's  real 
estate,  executed  a  mortgage  to  B.  of  the  real 
estate,  to  secure  the  debt.  The  deed  of  mort- 
gage recited  the  articles,  the  pendency  of  the 
suit,  and  the  intention  of  the  eldest  son  to  pay 
off  his  sister  : — Held,  that  the  claim  of  the  sister, 
under  the  articles  of  1808,  had  priority,  as  against 
the  real  estate  of  A.,  over  the  mortgage  executed 
by  A.'s  eldest  son.  Hynes  v.  Redington^  10 
Ir.  Ch.  B.  206. 

Of  Portioneri.] — J.  being  about  to  mortgage 
an  estate,  upon  which  his  younger  brothers  and 
sisters  had  charges,  got  them  to  join  in  the 
conveyance,  and  aclmowledge  the  receipt  of 
their  portions,  giving  them  an  undertaking  that 
he  would  grant  them  a  subsequent  mortgage, 
and  enter  into  prior  security.  He  afterwards 
makes  a  subsequent  mortgage  to  plaintiff,  for 
money  lent  before  on  bond,  and  a  fresh  sum 
advanced.  The  claims  of  the  younger  children 
have  priority  in  equity,  and  shaJl  be  preferred  to 
plaintiff's  mortgage.  Beckett  v.  Cbrdley,  1  Bro. 
C.  C.  353. 

Of  Mortgagee  of  Leage,  over  Leisor*!  Equity  U 
reform  the  Lease.] — ^A.  granted  to  B.  a  lease,  in 
which,  by  error,  the  rental  was  stated  to  be  1301. 
instead  of  230Z.  B.  mortgaged  it  to  C.  without 
notice  of  the  mistake,  and  D.  afterwards  paid  off 
C,  but  the  lease  was  reassigned  to  B.  and  not  to 
D. : — Held,  that  D.*b  claim  in  respect  of  the 
mortgage  and  sums  advanced  by  him  without 
notice  had  priority  over  A.'s  equity  to  refoim 
the  lease,    tfarrard  v.  Frankd^  30  Beav.  446. 
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Power  to  create  Jointure — Sabieqiient  Mort- 
gage, followed  Ij  Sxereiae  of  Power — ^Mort- 
gage postponed  to  Jointure.]  —  A  settlement 
executed  on  the  settlor's  first  marriage,  under 
which  he  was  tenant  lor  life,  with  remainder  to 
his  eldest  son  in  fee,  gave  power  to  the  settlor 
to  create  a  jointure  for  anj  aftertaken  wife. 
He  joined  with  his  eldest  son  in  mortgaging  the 
settled  lands  for  an  advance  to  the  son.  The 
mortgage-deed  contained  two  separate  witness- 
ing parts — first,  a  demise  for  five  hundred  years 
to  a  trustee  for  the  lender;  and,  secondly,  a 
grant  of  the  lands  in  fee  to  the  lender.  The 
second  testatum  was  followed  by  a  clause  reserv- 
ing to  the  father  the  powers  reserved  to  him  by 
the  settlement,  and  it  was  provided  that  neither 
principal  nor  interest  should  be  called  in  during 
his  lifetime,  and  that  neither  his  real  nor  personal 
estate  should  be  answerable  for  the  moneys 
secured.  The  settlor  afterwards  married  a 
second  time  and  exercised  the  jointuring  power  : 
— Held,  after  his  death,  that  the  jointure  so 
created  took  priority  over  the  mortgage.  Evans* 
Estate,  In  re,  [1897]  1  Ir.  B.  410.  Affirmed  in 
C.A. 

Mortgage  by  Tenant  fbr  Life— Power  to  raise 
Portions — ^Appointees  postponed  to  Mortgage.] 
— ^A  tenant  for  life  of  real  estates,  with  a  power 
to  charge  20,000Z.  for  the  portions  of  younger 
children,  mortgaged  his  life  estate ;  he  covenanted 
with  some  of  the  mortgagees  that  he  would  not 
execute  the  power  without  their  consent.  He 
subsequently  exercised  the  power  for  the  benefit 
of  his  children,  and  created  a  term  of  1,000  years 
to  secure  payment  of  the  20,0002.,  and,  upon  the 
marriage  of  one  of  his  daughters,  he  appointed 
5,0002.  to  her  for  a  portion.  The  trustees,  and 
also  the  appointees,  had  notice  of  the  mortgages 
and  of  the  covenant : — Held,  that  the  appointees 
were  not  entitled  to  any  priority,  and  that  they 
must  be  postponed  to  the  previous  mortgage. 
SursA  V.  Hurst,  16  Beav.  372  ;  22  L.  J.,  Ch.  538  ; 
1  W.  B.  105. 

Of  Puisne  Mortgagee.] — ^As  to  priority  among 
eeveral  mortgagees.    Anon,,  1  £q.  Abr.  320. 


Title  by  Adverse  Possession.] — T.  being 


the  equitable  owner  of  a  moiety  in  lands,  under 
the  y^  of  a  testator  who  had,  in  1806,  purchased 
the  entirety,  in  1812  conveyed  the  moiety  upon 
trust  to  pay  an  annuity,  and  subject  thereto,  for 
himself  in  fee.  In  1823  he  purchased  the  legal 
lee  simple  in  the  second  moiety.  By  a  settle- 
ment in  1825  he  charged  the  two  moieties  with  a 
«um  to  be  raised  at  his  death.  In  1830  he  again 
mortgaged  ^he  first  moiety  only,  and  he,  or  his 
-solicitor  (who  was  also  a  trustee  of  the  settle- 
ment), deposited  with  the  second  mortgagee  the 
purchase-deeds  of  1806,  and  the  deeds  of  charge 
of  1812.  In  1832  the  second  mortgagee  first  had 
notice  of  the  settlement,  and  in  1835  she  bought 
in  the  annuity.  The  annuitant  died  in  1837.  In 
1851  the  trustee  of  the  settlement  died.  Since 
1832  the  second  mortgagee  had  been  in  possession. 
T.  died  in  1866  :— Held,  that  a  title  by  adverse 
possession  had  not  been  acquired  by  the  second 
mortgagee.  Thorpe  v.  Holdsworth,  38  L.  J., 
Oh.  194  ;  L.  B.  7  Eq.  139  ;  17  W.  B.  394. 

By  Pnrehase  of  Annuity.] — Held,  also, 

that  the  second  mortgagee  had  not,  by  purchase 
of  the  annuity,  acquired  priority  over  the  first 
mortgagee.    /(. 


By  taking  Assignment  of  first  Mortgage.! 

— ^Where  B.,  an  annuitant  under  a  will,  joined 
with  A.,  one  of  the  residuary  legatees,  in  a  mort- 
gage of  their  respective  interests  to  C. ;  and  A. 
afterwards  with  X).,  another  residuary  legatee, 
joined  in  a  similar  mortgage  to  E. ;  F.  paid  off 
the  debt  to  C,  and  took  an  assignment  of  his 
mortgage : — Held,  that  he  did  not  5iereby  entitle 
himself  to  priority  over  £.,  but  that  the  securities 
ranked  according  to  the  dates.  Medley  v.  Hortan, 
14  Sim.  226 ;  8  Jur.  853,  949. 

By  Pnrohaser  paying  first  Mortgagee's 

Bebt.] — A.  having  a  revei-sionary  interest  in  per- 
sonalty, which  he  had  mortgaged  first  to  B.  and 
then  to  C,  agreed  to  sell  it  to  D.,  and,  D.  having 
at  A.'8  request  paid  off  B.  out  of  ^e  purchase- 
money,  A.  agreed  that,  until  the  sale  should  be 
completed,  D.  should  stand  in  the  place  of  B.  and 
have  the  benefit  of  B.*s  security.  In  the  memo- 
randum in  which  the  agreement  was  expressed, 
there  was  a  recital  that  the  payment  had  been 
made  to  B.  out  of  the  purchase-money,  and  in 
discharge  of  his  debt : — Held,  that  B.*s  debt  was 
not  extinguished,  but  that  D.  was  entitled  to  the 
benefit  of  B.*s  security.  Watts  v.  Symes,  1  De  G. 
M.  &  G.  240 ;  16  Jur.  114.  Beversing  16  Sim. 
640. 

In  the  same  case  the  mortgagor  became  bank- 
rupt. Objection  to  his  evidence  in  favour  of  the 
purchaser,  on  the  ground  of  interest,  overruled. 
S.  a,  16  Sim.  640  ;  13  Jur.  245. 


Buying  in  Inonmbranee  for  less  than 


Bebt  due  on  it — ^Aoeonnt.] — Where  a  mortgagee 
buys  in  an  incumbrance,  he  shall  be  allow^  all 
that  is  due  on  it,  though  he  bought  it  in  for  less  ; 
otherwise,  if  an  heir  or  trustee  buys  in  an  incum- 
brance.   Darey  v.  Hall,  1  Vem.  49. 

Equitable  Interests  —  Legal  Estate  in 

Trustee.] — If  a  puisne  incumbrancer  buys  in  a 
prior  mortgage,  and  the  legal  title  be  in  a  trustee, 
or  in  any  third  person,  then  the  buying  in  such 
first  mortgage  will  not  avail ;  but,  in  all  cases 
where  the  legal  estate  is  standing  out,  the  incum- 
brances must  be  paid  according  to  their  priority. 
Brace  v.  Marlbarovffh  (^Duke),  2  P.  Wms.  493 ; 
Moseley,  50.    See  also  9  Mod.  38. 

First  Mortgagee  taking  seoond  Mortgage 
jointly.] — A.,  a  creditor,  having  a  security  for 
his  debt  upon  funds  of  the  debtor,  takes  after- 
wards, either  alone,  but  on  behalf  of  himself  and 
B.,  another  creditor  of  the  same  debtor,  or  jointly 
with  B.,  a  security  for  both  debts  on  the  same 
funds  which  were  the  subject  of  A.*s  separate 
security.  A.  does  not  thereby  necessarily  relin- 
quish the  separate  security,  or  alter  its  prece- 
dence. MUn  V.  WaMon,  2  Y.  &  0.  0.  C.  354  ; 
7  Jur.  892. 

Of  statutory  Mortgagees  —  Applioation  of 
Mortgage-moneys  in  Payment  of  prior  Mort- 
gages.] —  The  corporation  of  Exeter,  being 
owners  of  the  Exeter  Canal,  obtained  an  act  of 
parliament  giving  them  powers  to  raise  an 
unlimited  sum  upon  mortgage  of  the  canal  for 
the  purpose  of  carrying  to  completion  certain 
improvements  in  the  canal  which  the  corporation 
had  commenced  some  time  prior  to  the  passing 
of  the  act.  The  corporation  raised  a  considerable 
sum  under  the  powers  given  them  by  the  act,  a 
large  portion  of  which  they  appplied  in  paying 
oft  certain  mortgages,  which  prior  to  th^  passing 
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of  the  act  they  had  effected  upon  their  corporate 
property  other  than  the  canal,  and  the  money 
raised  whereby  had  been  expended  by  them  in 
the  improvements  in  the  canal  effected  prior  to 
the  act.  Upon  a  biU  being  filed  by  one  of  the 
mortgagees  under  the  act,  challenging  such  an 
application  of  the  funds  raised  by  means  of  the 
powers  given  by  the  act,  it  was  held  that,  upon 
the  true  construction  of  the  act  of  parliament, 
the  corporate  property,  other  than  the  canal, 
which  had  been  rdieved  by  means  of  the  statutory 
funds  from  the  mortgages  created  prior  to  the 
passing  of  the  act,  was  the  first  funa  for  paying 
those  mortgages,  inasmuch  as  it  was  not  within 
the  powers  of  the  corporation  under  the  act  to 
raise  money  for  the  payment  of  any  mortgages 
previously  existing ;  and  it  was  declared  that  the 
moneys  which  had  been  so  applied  by  the  corpora- 
tion ought  to  have  been  repaid  to  the  statutory 
mortgagees  rateably,  and  in  proportion  to  the 
moneys  advanced  by  them ;  and  that  the  amount 
of  such  moneys  constituted  a  debt  due  to  the 
canal  property,  for  which  the  mortgagees  under 
the  act  had  a  Uen  upon  the  corporate  property, 
other  than  the  canal^  comprised  in  the  mortgages 
created  prior  to  the  act,  so  far  as  sach  property 
was  remaining  vested  in  the  corporation.  Tre- 
vilian  v.  Exeter  Oorporation,  18  Jur.  1019. 

Agreement  for  Priority.] — ^A  public  com- 
pany was  formed  to  erect  works,  and  borrowed 
money  for  the  purpose,  giving  mortgages  to 
secure  repayment  with  interest.  By  several 
statutes  the  exchequer  loan  commissioners  are 
authorised  to  advance  money  to  assist  in  com- 
pleting public  works,  and  to  take  mortgages  on 
the  works  and  on  the  tolls  and  profits  of  such 
works,  and  priority  is  given  to  mortgages  given 
to  the  commissioners,  over  mortgages  made  to 
private  individuals,  except  bonA  fide  creditors 
who  at  the  time  of  the  advances  by  the  commis- 
sioners are  entitled  to  repayment.  The  57  Geo.  3, 
c.  34,  provides  that,  where  four-fifths  in  value  of 
the  creditors  Rhall  agree  in  writing  that  a  priority 
over  their  claims  shall  be  given  to  the  commis- 
sioners, such  consent  shall  be  binding  on  all  the 
creditors.  Thcicreditors  of  the  company  entered 
into  an  agreement,  by  which  they  consente<l  to 
give  the  commissioners*  mortgage  priority  over 
their  own  securities  (in  manner  following),  in 
the  first  place,  that  the  commissioners  should  out 
of  the  annual  rates  and  toUs  be  paid  interest ;  in 
the  next,  they  should  then  be  paid  interest ;  and, 
lastly,  that  the  surplus  should  be  applied  in  dis- 
charge of  the  principal  sum  advanced  by  the 
commissioners  until  that  principal  sum  should  be 
repaid  in  preference  to  all  other  claims  : — Held, 
that  an  agreement  giving  this  qualified  priority 
to  the  commissioners  \/rtfl  valid.  S.  E,  Ry.  v. 
JoHin,  6  H.  L.  Cas.  425  ;  27  L.  J.,  Ch.  145  ;  4  Jur. 
(N.8.)  467.    Reversing  6  De  G.  M.  &  G.  270. 

^'eetment  against  Mortgagor— Estoppel.] 

— By  an  act  for  building  a  bridge,  the  commis- 
sioners were  empowered  to  raise  money  by  mort- 
gage, and  to  convey,  as  a  security, "  the  bridge  and 
the  toll-houses,  and  all  the  tolls,  and  all  right, 
title  and  interest  to  the  same,"  according  to  a 
form  contained  in  the  act,  to  hold  till  the  money 
borrowed,  with  interest,  should  be  paid  and  satis- 
fied. The  act  contained  no  clause  as  to  eject- 
ment. To  an  ejectment  brought  against  the 
clerk  of  the  commissioners  by  one  who  y^a  not 
the  first  mortgagee,  to  recover  possession  of  the 
bridge,  toll-houses  and  toUs :— Held,  that   the 


I  commissioners  were  estopped  by  their  own  deed 
from  putting  in  a  prior  subsisting  mortgage  to 
defeat  the  ejectment,  by  shewing  that  all  the 
legal  estate  had  passed  to  the  prior  mortgagee  ; 
and  this,  notwithstanding  that,  as  commissioners, 
they  were  not  acting  for  their  own  benefit,  bat 
in  a  public  capacity.  Doe  d.  Levy  v.  Horme,  S 
G.  &  D.  239 ;  3  Q.  B.  767 ;  12  L.  J.,  Q.  B.  72  ;  7 
Jur.  38. 

Under  Lands  Improvenient  Aoti.] — ^Where  a 
part  only  of  the  land  charged  under  the  Land» 
Improvement  Company's  Acts,  1853  and  1855,  is 
subject  to  a  mortgage  or  other  incumbranoe,  the 
chaige  executed  under  the  authority  of  those 
acts  has  priority  in  respect  of  the  whole  amovmt 
of  such  charge  over  the  mortgage  or  other  incum- 
brance, until  apportionment  made  by  the  inclosure 
commissioners,  under  the  70th  section  of  the  first- 
mentioned  act,  so  as  to  enable  the  person  entitled 
to  such  charge  to  exercise  his  remedies  under 
those  acts  as  if  no  such  mortgage  or  incumbrance 
existed.  Lande  Improvement  Co,  v.  Riehntvndf 
17  C.  B.  145  ;  25  L.  J.,  C.  P.  73  ;  4  W.  R.  197. 

To  Creditor!  of  Testator.]— A  bill  by  a  creditor 
of  a  testator  alleged  that  the  testator  gave  the 
residue  of  his  estate  to  R.  and  M.,  charged  with 
debts ;  that  they,  shortly  after  his  death,  mort- 
gaged part  of  his  estate,  and  the  mortgage  deed 
was  framed  as  if  the  mortgagors  were  beneficial 
owners ;  that  the  mortgage-money  was  not 
applied  in  payment  of  debts;  and  prayed  to 
havd  the  mortgage  postponed  to  the  claims  of 
the  creditors.  The  mortgagees  demurred : — 
Held,  by  Knight  Bruce,  L.  J.,  that  the  all^ations 
in  the  bill  exhibited  a  case  requiring  an  answer, 
and  that  it  ought  not  to  be  disp(»ed  of  upon 
demurrer;  and  affirming  decision  below,  de- 
murrer overruled.  CoUinguxtod  ▼.  RuueU,  34 
L.  J.,  Ch.  22 ;  10  Jur.  (N.8.)  1062  ;  11  L.  T.  322  ; 
13  W.  R.  63— L.JJ. 

Per  Turner,  L.  J.,  the  allegations  in  the  bill, 
shewing  that  the  mortgagors  dealt  with  the 
estate  as  beneficial  owners,  were  not  sufficient  to 
disturb  such  a  transaction.    Ih, 

An  executor,  who  was  also  devisee,  subject  to 
a  charge  of  debts,  mortgaged,  by  one  and  the 
same  deed,  real  estate  of  the  testator,  and  property 
belonging  to  himself  personally.  Subsequently 
he  again  mortgaged  part  of  the  testator's  pro- 
perty ;  and  by  a  contemporaneous  deed  nuide 
tx;tween  the  same  parties,  and  for  the  same  sum, 
mortgaged  property  of  his  own : — ^Held,  that 
these  circumstances  were  not  in  themselves 
sufficient  to  rebut  the  ordinary  presumption  of 
law ;  that  the  executor  must  be  taken  to  have 
been  acting  in  the  due  discharge  of  his  duty ; 
and  that  therefore  the  mortgagees  must  be 
satisfied  out  of  the  mortgaged  estates  in  priority 
to  the  creditors  of  the  testator.  Barrow  v. 
OHffitk,  13  W.  R.  41. 

Creditor's  AdministratioiL  Suit  —  Cbuentiiig 

to  Sale.] — In  a  creditor's  administration  action, 
the  ordinary  rule  is  that  a  mortgagee  does  not 
lose  his  priority  by  consenting  to  a  sale  of  the 
premises  mortgaged  to  him  by  the  deceased. 
miliard  v.  Moriarty,  [1894]  1  Ir.  R.  316. 

To  Debts  and  Legaoiee.]— Where  an  estate  was 
devised  subject  to  debts  and  legacies,  and  the 
devisee  was  also  executor  of  the  testator,  and 
he  mortgaged  the  estate  with  a  covenant 
against  all  incumbrances  except  the  legacies 
which  were  specified: — Held,  that  the    mort* 
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gagee  was  not  subject  to  the  debts  (which  tamed 
out  to  be  unpaid),  but  to  a  charge  of  a  sum 
equal  in  amount  to  the  l^;acie8.  Eland  y. 
Eland,  1  Beav.  235  ;  2  Jur.  852.  Affirmed  4 
MjL  &  Cr.  420 ;  8  L.  J.,  Ch.  289  ;  3  Jur.  474. 

Testator  devised  bis  estates  charged  with  debts 
and  legacies.  The  devisee  mortgaged  the  estate 
to  A.,  subject  expressly  to  the  legacies.  A. 
having  called  in  his  money,  and  the  devisee 
requiring  a  further  advance,  they  join  in  mort- 
gaging Uie  estate  to  B.,  but  not  expressly  subject 
to  the  legacies,  and  B.  is  informed,  falsely,  by 
the  devisee,  that  all  the  legacies  had  been  paid : — 
Held,  that  B.  took  the  estate  subject  to  the 
legacies.     Rogers  v.  Rogers,  6  Sim.  364. 


PraeUoe — ^Decree  aa  Estoppel.] — ^A  decree  in 
a  mortgagee's  suit  to  have  priorities  declared, 
and  to  ascertain  amounts  due,  is  an  estoppel  to  a 
party  in  the  suit  who  seeks  to  invalidate  the 
security  of  a  prior  incumbrancer.  Fordo  v. 
Tynte,  10  L.  T.  93. 

Bight  of  Prior  Inonmbnuieer  to  Inititato 

Suit.] — ^A  mortgagee  of  a  devisee  filed  a  bill  to 
enforce  his  security,  and  obtained  a  decree  con- 
taining an  inquiry  as  to  the  incumbrances  on 
the  estate.  Immediately  afterwards  a  legatee, 
whose  legacy  was  charged  on  the  estate,  and 
had  priority  over  the  mortgage,  filed  a  bill  to 
have  the  legacy  raised : — Held,  that  the  decree 
in  the  other  suit  was  no  bar  to  his  proceeding 
^ith  his  suit,  for  that  a  prior  incumbrancer  ^ 
not  bound  to  go  in  under  a  decree  obtained  by  a 
puisne  incumbrancer,  but  is  at  liberty  to  institute 
a  suit  of  his  own.  Arnold  v.  Bainhridge,  2 
Be  G.  F.  &  J.  92. 

c.   To  Statutes  Staple. 

Of  subsequent  over  prior  Statute.] — ^A.,  seised 
in  fee  in  right  of  his  wife,  joins  in  a  fine,  and 
declares  the  uses  to  B.  by  way  of  mortgage  for 
securing  15,0002.,  and  subject  thereto  to  the  use 
of  A.  for  life,  the  remainder  to  the  wife  in  fee  ; 
then  A.  acknowledges  a  statute  to  C.  for  500/. ; 
then  the  wife  dies,  and  A.  sells  his  estate  for 
3,000Z.  to  D.,  the  son  and  heir-at-law  of  the  wife, 
who  had  no  notice  of  the  statute,  and  tbe  mort- 
gage is  assigned  to  a  third  person,  who  paid  off 
the  15,000/.,  and  advanced  the  3,000/. ;  then  D. 
acknowledges  a  statute  to  E.,  who  had  no  notice 
of  C.'s  statute,  makes  his  will  and  devises  these 
lands  to  A.  and  dies.  As  to  the  3,000/. : — ^Held, 
clearly,  that  it  should  be  preferred  to  C.*s 
statute.  Held,  also,  that  £.*s  statute  should  be 
preferred  to  C.'s  because  the  mortgagee  was  but 
in  nature  of  trustee  for  the  son.  Blake  v. 
Hungerford,  Pre.  Ch.  158. 

Of  subsequent  Mortgagees.] — ^Act  of  parlia- 
ment for  sale  of  Lord  S.*8  estate,  and  that  the 
moneys  arising  by  sale  should  be  first  applied  to 
pay  off  the  mortgages,  and  afterwards  for  pay- 
ment of  statutes,  judgments  and  recognizances, 
with  a  saving  to  all  but  the  rights  of  the  heirs  of 
Lord  S. : — l&creed,  that  subsequent  mortgages 
shall  be  paid  before  precedent  statutes.  Ward 
V.  Cecil,  2  Vem.  711. 

Coneealmeut.] — ^A  counsel,  having  a  statute 
from  A.,  advises  B.  to  lend  A.  1,000/.  on  a  mort- 
gage, and  draws  the  mortgage  with  a  covenant 
against  all  incumbrances,  and  conceals  his  own 
statute.  The  statute  shall  be  postponed  to  the 
mortgage.    Draper  v.  Borlace,  2  Vem.  370. 


d.  To  Grown  Debts. 

In  Oeueral.] — ^A.,  by  deed,  assigned  certain 
sums  represented  by  a  fund  in  court  to  B.,  in 
trust  to  apply  the  same  in  payment  and  discharge 
of  money  then  due  from  A.  to  B.,  and  in  further 
payment  of  aU  and  every  the  sums  of  money 
which  B.  might  advance  to  A.,  and  subject 
thereto  in  trust  for  A.  A.  died  indebted  to  B.  in 
the  sum  of  3,000/.,  due  at  the  date  of  the  assign- 
ment, and  also  largely  indebted  to  the  Crown. 

A.  was  further  indebted  to  a  banking  firm,  of 
which  B.  was  a  partner,  in  a  sum  which  was 
treated  by  the  partnership  as  a  bad  debt,  and  in 
respect  of  which  B.'s  share  of  the  loss  amounted 
to  3,914/.,  and  a  further  sum  of  2,313/.  was  paid 
after  the  death  of  B.,  by  his  executor,  to  the 
Crown,  upon  process  being  issued  against  the 
estate  of  B.,  who  had  been  a  surety  to  the  Crown 
for  A.  The  Crown  claimed  priority  as  to  the 
whole  fund  in  court,  insisting  that  the  property 
comprised  in  the  deed  consisted  of  cnoses  in 
action,  and  that  no  notice  had  been  given  to  the 
trustees  of  the  fund : — Held,  that  the  estate  of 

B.  was  entitled  to  the  benefit  of  the  deed,  in 
respect  of  the  sum  due  at  the  date  of  it,  and  the 
sum  paid  by  the  executor,  but  not  to  the  sum 
representing  B.'s  share  of  the  loss  in  the  part- 
nership transaction.  Foster  v.  Hargreates^  1 
Keen,  281. 

Of  Equitable  Xortgagee.]— Where  Crown  had 
seised  for  its  debt  lands  of  smiple  contract  debtor, 
affected  with  an  equitable  mortgage,  the  court 
ordered  the  money  due  to  the  mortgagee  to  be 
paid  out  of  the  proceeds  of  the  sale  before  the 
Crown  should  be  satisfied.  Caeberd  y.  Att.-Oen,, 
6  Price,  411 ;  20  R.  R.  671. 

By  Deposit]— Deposit  of  title  deeds  by 

simple  contract  debtor  of  the  Crown,  for  securing 
part  of  purohase-money  to  be  paid  in  considera- 
tion of  other  lands  sold  to  him,  is  an  equitable 
mortgage,  and  binds  the  Crown;  and  that, 
although  purchaser  have  also  given  his  bond  to 
vendor  for  whole  amount.    Ih, 

Equitable  mortgage  by  deposit  of  deeds,  by 
accountant  of  Crown,  to  one  who  has  an  oppor- 
tunity of  knowing  mortgagor  is  or  may  become 
a  debtor  to  Crown  is  not  available  against  an 
extent.    Broughtony.  BavU,  1  Price,  216. 

An  agreement,  on  borrowing  (by  recital  in  a 
bond)  money,  on  the  part  of  the  borrower,  that 
certain  real  property  (freehold  and  leasehold) 
should  stand  pledged  for  repayment  of  it,  and  a 
delivery  of  the  title  deeds,  amounting  in  equity 
to  a  mortgage  or  a  right  to  a  mortgage,  creates  a 
lien,  binding  as  against  the  prerogative  lien  of  the 
Crown  in  respect  of  a  debt  accniing  due  to  the 
king  subsequently;  and  the  equitable  mort- 
gagees are  entitled  to  be  first  paid  their  principal 
and  interest  out  of  the  produce  of  the  sale  of  the 
premises,  the  property  of  the  Crown  debtor, 
seized  under  an  extent  in  chief.  Feetor  ▼.  PhUpott, 
12  Price,  197 ;  26  R.  R.  650. 

See  also  N.  3,  post,  coL  1715. 

e.  ITotioe — JUBbotm 

In  Oeaeral.] — One  who  lends  money  on  a 
security  which  he  is  advised  by  a  lawyer  to  be  a 
good  one,  yet  if  it  proves  otherwise,  and  he  has 
notice  that  another  made  title  to  it,  he  must 
deliver  up  all  the  writings  relating  to  it,  but  not 
I  the  mortgage  deed,  for  there  may  be  covenants 
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in  that  for  payment  of  the  money.     O^ie  v. 
Godolphin,  Pre.  Ch.  548. 

Of  BetUement.] — ^A  mortgagee,  with  notice  of 
the  settlement,  cannot  protect  himself  as  a  pur- 
chaser, or  be  distinguished  from  the  tenant  for 
life,  the  mortgagor.  Eyre  v.  Dolphin,  2  Ball  &  B. 
290  ;  12  &.  R.  94. 

Mortgagee  Aoeoimtabla  far  Bent  dnee  Poi- 
•eifion.J--G.  on  the  marriage  of  his  daughter 
with  T.,  oy  a  settlement  of  1815,  conyeyed  certain 
premises  held  under  a  lease  for  three  lives  or 
forty-one  years,  upon  trust  to  raise  500Z.,  and  to 

Eay  the  interest  thereof  to  T.,  during  the  joint 
▼es  of  T.  and  wife,  and  after  his  decease  to 
his  wife  as  jointure,  and  after  her  decease  to  pay 
the  principal  to  the  issue  of  the  marriage  ;  and  it 
was  agreed  that  said  sum  of  500Z.  shoidd  remain 
a  charge  on  said  lands  for  six  years,  and  then  be 
raised  out  of  the  rents  at  the  rate  of  502.  per 
annum  with  interest.  G.  having  become  indebted 
to  O.,  on  the  23rd  of  January,  1822,  with  the  con- 
currence of  T.  and  wife,  granted  to  him  a  rent 
charge  of  50/.  a  year  out  of  a  part  of  the  said 
premises  until  the  debt  should  be  paid  off ;  and 
also,  on  the  same  day,  with  the  like  concurrence 
of  T.  and  wife,  demised  to  him  the  remainder 
of  the  said  premises  at  a  rent  of  601.  a  year,  to 
be  retained  until  he  should  be  paid  off ;  and  in 
1823,  in  consideration  of  a  farther  sum,  mortgaged 
to  0.  the  said  last-mentioned  premises : — Held, 
that  the  settlement  of  1815  could  not  be  viewed 
as  a  mortgage,  and  that  O.  having  dealt  with  the 
estate  wiUi  notice  of  that  settlement,  was  account- 
able for  the  bygone  rents  from  the  period  at 
which  he  entered  into  the  possession.  Held, 
also,  that  as  the  interest  in  the  premises  depended 
on  one  old  life,  there  should  be  a  decree  for 
immediate  payment.  Turkingon  ▼.  Ksartnan, 
LL  &  G.  t.  Sugd.  35. 

Mortgage  ordered  to  be  Aisigned  te  Truftee.] 
— Mortgage  by  husband  and  wife  of  the  wife*s 
estate,  to  persons  who  had  notice  of  a  settlement 
made  before  the  marriage  during  the  wife's 
infancy,  ordered  to  be  assigned  to  the  trustee  in 
settlement ;  but  interests,  during  the  life  of  hus- 
band and  wife,  to  be  applied  to  the  payment  of 
the  mortgages,  without  prejudice  to  ner  remedy 
against  the  husband.  As  to  what  the  settlement 
n^e  during  the  wife's  infoncy  will  bind  her, 
qusre.    JDwnfori  v.  Lamjd,  1  Bro.  0.  G.  106. 

Subsequent  Mortgagee  bound  by  Corenants.] 

— ^Where  a  father,  being  seised  of  the  absolute 
interest  in  the  lands  of  E.  and  M.,  and  of  an 
estate  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  in  the  lands  of  J.,  and  being 
indebted  by  judgments  which  were  charges  upon 
all  these  lands,  by  settlement,  executed  on  the 
marriage  of  his  second  son  E.,  settles  on  his 
second  son  and  the  issue  of  the  marriage,  and,  by 
a  contemporaneous  deed,  conveys  his  life  estate 
in  F.  and  the  reversion,  subject  to  his  life  estate, 
in  M.  to  his  eldest  son;  and  the  eldest  son 
thereby  covenants  generally  to  indemnify  the 
lands  settled  on  the  second  son  against  edl  the 
father's  incumbrances  : — Held,  that  a  subsequent 
mortgagee  of  F.  and  M.,  with  notice  of  this 
covenant,  and  of  the  incumbrances,  was  bound 
by  them,  and  was  not  entitled  to  contribution 
as  against  the  lands  of  E.  Powfr  v.  Standuik^ 
£q.  B.  526 


Of  Covenant— Premises  subject  to  Annuity,  in 
Hands  of  Xortgagee.]~A  father  being  seised  of 
estates  in  tail  and  in  fee,  on  his  daughter's  mar- 
riage covenanted  with  two  trustees,  one  of  whom 
was  his  son,  to  pay  an  annuity  to  his  daughter 
out  of  the  rents  and  income  of  his  real  and 
personal  estates,  and  by  deed  or  will  to  settle  an 
estate  of  200Z.  a  year,  or  at  his  own  election 
4,000Z.  in  lieu  of  it,  on  certain  trusts,  for  the 
benefit  of  his  daughter  and  her  husband  and  their 
issue.  By  a  subsequent  deed,  the  father  and  son, 
no  other  person  being  a  party,  agreed  to  suffer  a 
reooveiy  of  the  entailed  estates,  and  to  sell  them, 
and  also  the  fee  simple  estates,  and  that  oat  of 
the  proceeds  the  father's  debts  (for  some  of  which 
the  son  was  surety)  should  be  paid,  and  that 
certain  sums  should  be  taken  by  the  father  and 
son  for  their  own  use,  and  that  4,000Z.  should  be 
paid,  and  provision  made  for  the  annuity  pursuant 
to  the  covenant  on  the  daughter's  marriage.  A 
recovery  was  accordingly  suffered,  and  the  estates 
were  limited  to  the  father  and  son  in  fee.  The 
father  and  son  afterwards  agreed  to  abandon  the 
last-mentioned  agreement,  and,  in  consideration 
of  the  son  covenanting  to  pay  the  father's  debts, 
the  estates  were  conveyed  by  them  to  the  son  in 
fee.  The  son  afterwards  mortgaged  the  estates 
comprised  in  the  recovery : — ^Held,  that  the 
covenant  for  payment  of  the  annuity  created  a 
charge  on  the  estates,  and  that,  the  mortgagee 
having  had  notice  of  Uiat  covenant,  the  premises 
were  subject  to  the  annuity,  but  tliat  the 
covenant  to  settle  the  estate  of  4,000Z.  in  lieu  of 
it  created  no  lien  or  charge  on  any  of  the 
father's  estates,  and  tJiat  the  subsequent  agree- 
ment between  the  father  and  son  was  merely 
voluntary,  and  was  fairly  abandoned  by  them. 
BarcTuihaw  v.  ffollier,  7  Sim.  3.  Affirmed,  id. 
16,  n. ;  4  L.  J.,  Ch.  119. 

Of  Xarriage  Artiolea.]— By  marriag^  articles, 
a  husband  covenanted,  in  consideration  of  his 
wife's  portion,  to  settle  an  estate  to  his  own  use, 
and  after  his  decease  to  the  use  of  his  heirs  on 
the  body  of  his  intended  wife,  and  for  want  of 
such  issue,  to  his  own  right  heirs  for  ever.  The 
articles  did  not  express  any  further  intention  of 
providing  for  the  children  of  the  marriage,  and 
made  a  provision  far  the  intended  wife  in  lieu  of 
dower.  No  settlement  was  executed ;  and  the 
husband  mortgaged  the  estate,  and  at  the  same 
time  delivered  the  articles  to  the  mortgagee  : — 
Held,  on  his  death,  that  under  the  artides  he 
was  entitled  to  a  life  estate  only,  and  that  the 
mortgagee  took  with  notice,  and  could  not  there- 
fore hold  as  against  the  issue  of  the  marriage. 
Daviei  v.  Davies,  4  Beav.  54. 

Of  Agreement  between  Parties.  1 — ^A  mortgagee 
of  leaseholds  for  1,150^.  entered  into  a  parol 
agreement  with  the  mortgagor  to  concur  in  a 
new  mortgage  for  7501.,  to  be  paid  to  the  original 
mortgagee  in  reduction  of  her  debt,  so  tliat  the 
new  mortgage  should  be  the  first  charge,  but 
upon  an  exnress  understanding  that  the  mort- 
gagor shoula  execute  to  her  a  second  mortgage 
for  the  balance.  The  new  mortgage  was  exe- 
cuted accordingly ;  and  it  recited  that  the 
original  mortgs^^  had  agreed  to  accept  750Z., 
and  to  release  the  premises  from  the  moneys 
secured  by  the  original  mortgage,  and  to  make 
other  arrangements  with  the  mortgagor  for  pay- 
ment of  the  residue  of  the  1,150Z. ;  and  the  deed 
witnessed  that,  in  pursuance  of  such  agreement, 
and  in  consideration  of  750Z.  paid  to  the  original 


1558       MORTGAGE— Priority  of  Estates,  DehU  and  Incumbrances.       1554 


mortgagee,  she  and  the  mortgagor  assigned  the 
mortgage  premifles  to  the  new  mortgagee  for 
IbOl.  discharged  from  the  original  mortgage. 
Afterwards  the  750Z.  was  paid  off  by  another 
person,  to  whom  the  mortgagor  applied  for  that 
purpose,  on  an  agreement  for  an  assignment ; 
bat  all  parties  had  notice  of  the  agreement  with 
the  original  mortgagee.  On  the  original  mort- 
gagee tiling  a  biU  to  be  declared  first  incum- 
brancer or  to  redeem : — Held,  that  she  might 
adduce  parol  evidence  of  the  agreement  with 
her,  and  was  entitled  to  redeem  on  payment  of 
the  7502.  and  interest,  but  had  not  a  Uen  prior 
to  that  of  the  person  who  had  last  advanced 
that  sum.  Banks  v.  Whittall,  1  De  G.  &  8m. 
536 ;  17  L.  J.,  Gh.  14,  852. 

Of  Payment  of  Purchase  Money.] — ^Where  a 
solicitor  took  a  mortgage  in  fee  from  his  client, 
and  entered  into  possession,  he  afterwards  trans- 
ferred the  mortgage  and  handed  over  the  title- 
deeds,  but  continued  in  possession  as  the  visible 
owner,  paying  interest  to  the  transferee,  and, 
having  obtained  from  the  latter  the  deeds  with 
a  view  to  the  sale,  he  received  the  purchase- 
money,  and  the  purchaser  entered  into  posses- 
sion, without  any  notice  of  the  transferee's 
charge,  until  the  solicitor  absconded,  when  he 
was  first  informed  of  it :  —  Held,  that,  if  the 
transferee  had  no  notice  of  the  payment  of  the 

Eurchase-monay  until  that  time,  there  having 
een  a  delay  in  the  completion  of  the  purchase 
on  the  ground  of  an  alleged  defect  in  the  title, 
he  was  not  to  be  postponed  to  the  purchaser. 
SteveniY.  Stevens,  2  Goll.  C.  G.  20  ;  14  L.  J^  Ch. 
252  ;  9  Jur.  984. 

Of  Charge  for  Payment  of  Debts.] — Mortgagees 
with  notice  of  a  specific  charge  for  payment  of 
debts  upon  devised  estates,  were  held,  notwith- 
standing releases  of  the  executors  to  the  devisees 
(such  devisees  being  themselves  two  of  the  exe- 
cutors, and  the  releases  not  shewing  that  the 
charges  had  been  raised  and  paid),  to  be  bound 
to  see  to  the  application  of  the  mortgage  money. 
Braithwaite  v.  Britain,  1  Keen,  206. 

Devise  for  payment  of  debts,  the  trustees 
convey  to  A.  for  the  purpose  of  the  trust ;  A. 
mortgages  to  several  persons,  who  have  notice 
of  the  trust ;  these  mortgages  are  good.  Hard- 
toick  V.  3£ynd,  1  Anst.  109  ;  3  B.  B.  562. 

By  Witnessing  Mortgage.]  —  Where  a  first 
mortgagee  is  a  witness  to  the  second  mortgage, 
though  no  actual  proof  of  his  knowing  the  con- 
tents thereof,  yet,  since  the  presumption  is  that 
he  might  have  known  the  same,  this  shall  poet- 
pone  him.  Mocatta  v.  Murgatroyd,  1  P.  Wms. 
394.    Sed  quaere,  see  Id.  n. 

By  Mortgage  being  prepared  by  Xortgagor'a 
flolioitor.] — ^A  mortgage  was  given  for  a  judg- 
ment debt ;  there  was  a  prior  equitable  charge, 
of  which  the  mortgagee  had  no  direct  notice, 
but  no  investigation  of  title  or  production  of 
deeds  was  had ;  besides  which,  by  arrangement, 
the  mortgagor's  solicitor  prepared  the  deed  for 
the  mortgagee's  solicitor.  The  court  concluded 
that  tibe  arrangement  was  to  give  a  mortgage 
subject  to  existing  charges,  and,  also,  that  the 
mortgagee  was  affected  by  the  notice  possessed 
by  the  mortgagor's  solicitor  of  the  prior  equitable 
title.    Ihveedale  v.  Tweedale,  23  Beav.  341. 

Through  SoUoitor  Acting  for  Two  Parties.] — 
L.  had  an  equitable  security,  dated  in  1848.    C. 


in  1850  took  a  legal  mortgage  in  fee  of  the  same 
estate  without  notice.  In  May,  1851,  the  estate 
was  mortgaged  to  W.  and  A.  for  3,000Z.,  and  in 
August,  1851,  to  E.,  for  2,0002.  In  December, 
1851,  B.  and  B.  lent  6,000Z.  on  security  of  same 
estate,  and  on  this  transaction  their  solicitors 
received  notice  of  L.'8  security.  In  September, 
1853,  H.  took  a  transfer  of  the  mortgages  to  G., 
W.,  and  A.  and  B.,  without  any  notice  of  L.'s 
security,  but  employed  in  the  transaction  the 
solicitors  who  had  been  employed  by  B.  and  B. : 
— Held,  that  the  notice  received  by  them  as 
solicitors  for  B.  and  B.,  in  1851,  could  not  be 
carried  on  so  as  to  affect  H.,  and  that  he  was 
entitled  to  tack  the  3,0002.  and  2,0002.  to  his 
first  mortgage.  Lloyd  v.  Attwood,  3  De  G.  &  J. 
614 ;  29  L.  J.,  Ch.  97  ;  5  Jur.  (N.8.)  1322. 

Through  Mortgagor  being  the  only  Belieitor 
employed.] — Where  a  mortgagor  is  a  solicitor  and 
prepares  the  mortgage  deed,  no  other  solicitor 
being  employed  in  the  transaction,  the  mortgagor 
will  not  be  considered  as  the  solicitor  for  the 
mortgagee,  so  as  to  affect  the  mortgagee  with 
notice  of  facts  within  the  mortgagor's  knowledge, 
unless  there  be  some  consent  on  the  part  of  the 
mortgagee  to  constitute  the  relation.  Espin  v. 
Pemberton,  2  De  G.  &  J.  547 ;  28  L.  J.,  Ch. 
311 ;  5  Jur.  (N.s.)  157 ;  7  W.  B.  221.  AflSTm- 
ing  4  Drew.  333. 

Through  Belieitor  acting  for  all  Parties.] — 
A  solicitor  took  a  mortgage  of  an  equity  of 
redemption  and  sub-mortgaged  it.  Soon  after- 
wards he  and  the  first  mortgagee  and  the  mort- 
gagor joined  in  a  new  mortgage  of  part  of  the 
property,  he  acting  as  the  solicitor  for  all  the 
parties  to  the  transaction,  and  suppressing  all 
mention  of  the  sub-mortgage  : — Held,  that  the 
new  mortgagee  was  affected  by  the  solicitor's 
knowledge  of  the  sub-mortgage  (his  fraud  not 
excluding  the  effect  of  such  notice),  and  took 
subject  to  it,  except  to  the  extent  of  the  money 
paid  by  him  in  satisfaction  of  the  first  mortgage. 
Atterhury  v.  Wallis,  8  De  G.  M.  &  G.  454  ;  25 
L.  J.,  Ch.  792  ;  2  Jur.  (N.s.)  117 ;  4  W.  R. 
734. 

Through  SoUoitor  party  to  a  Fraud.] — The 
rule  that  notice  of  a  trust  through  his  solicitor 
is  not  Imputed  to  a  mortgagee  where  the  solicitor 
is  a  party  to  a  fraud,  discussed.  Gate  v.  Cate^ 
or  Chaplin  v.  Cave,  49  L.  J.,  Ch.  505  ;  15  Ch.  D. 
639  ;  42  L.  T.  730 ;  28  W.  B.  793. 

Constructive  —  Through  Solicitor.]— A  soli- 
citor mortgaged  property  A.  to  a  client,  retaining 
the  deeds  in  his  own  possession.  He  then  fraudu- 
lently deposited  the  deeds  by  way  of  equitable 
mortgage  with  another  person,  and  on  the  same 
day  executed  a  demise  of  property  B.  by  way 
of  further  securing  the  sum  due  to  his  client  on 
property  A.  The  demise  was  never  communi- 
cated to  the  client,  but  remained  in  the  solicitor's 
possession  until  his  death.  Some  years  after  the 
execution  of  the  demise  the  solicitor  executed  a 
legal  mortgage  in  fee  of  property  B.  to  a  third  set 
of  mortgagees : —  Held,  that,  even  if  the  first 
mortgagee  of  property  A.  had  (which  it  was  held 
he  h^  not)  constructive  notice  of  the  demise  by 
reason  of  the  fact  that  the  person  making  it  was 
his  solicitor,  such  notice  would  not  alter  the 
voluntary  character  of  the  demise,  inasmuch  as 
notice  must  be  acted  upon  before  consideration 
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can  arise  out  of  it.  BarJt-er^  In  re,  Joneg  v. 
Bygatt,  44  L.  J.,  Ch.  487  ;  23  W.  B.  944. 

Partnersldp.] — C.  and  B.,  tenants  in 

common  in  fee,  in  equal  shares,  of  a  messuage 
and  premises,  entered  into  partnership,  and  it 
was  agreed  by  the  articles  that  this  property 
should  be  partnership  assets  ;  and  it  became  the 
place  where  the  business  of  the  firm  was  earned 
on.  After  this  B.  made  a  legal  mortgagee  in  fee 
of  one  moiety  to  secure  his  private  debt  to  a 
person  who  knew  that  the  property  was  the 
place  of  business  of  the  firm.  Some  years  after- 
wards B.  absconded,  and  0.  was  obliged  to  pay 
the  debts  of  the  firm,  all  of  which  had  been 
contracted  since  the  mortgage,  and  a  large 
balance  thus  became  due  to  him : — Held,  that 
as  the  mortgagee,  when  he  took  his  security, 
knew  that  the  firm  was  in  possession  of  the 
property,  he  had  constructive  notice  of  the  title 
of  the  partnership,  and  that  his  claim  must  be 
postponed  to  that  of  C. ;  and  that  the  circum- 
stances of  the  debts  paid  by  C.  having  been 
incurred  since  the  mortgage  did  not  affect  the 
case.  Cavander  v.  Bulteel,  43  L.  J.,  Ch.  370 ; 
L.  R.  9  Ch.  79 ;  29  L.  T.  710 ;  22  W.  R.  177. 

Hotio6  of  SziBtenee  of  Debentnro  not 


of  the  incumbrance,  and  hence,  therefore,  that  the 
fund  was  not  in  the  order  and  disposition  of  the 
insolvent,  and  nothing  passed  to  the  assignee  but 
the  equity  of  redemption.  Qraimge  v.  Wamer. 
12  L.  T.  664  ;  13  W.  R.  833. 

Of  Equitable  Mortgage — Oniu.] — An  equit- 
able mortgagee  will  not  be  preferred  to  a  subse* 
quent  legal  mortgagee,  who  had  no  notioe  of  the 
equitable  mortgage  ;  and  the  onus  lies  upon  the 
former,  claiming  a  priority,  to  prove  that  the 
latter  had  such  notioe.  Hardy,  £b parte,  2  Deac. 
&  C.  393. 


InteDtion.]  —  A  mortgage  was   made. 


^*  subject  to  prior  incumbrances  ** : — Held,  under 
the  circumstances,  that  a  prior  equitable  charge 
was  not  included,  it  being  unknown  to  the  mort- 
gagee, and  it  not  appearing  to  have  been  the 
intention  of  the  mortgagors  to  include  it.  Green- 
wood V.  Chvrehill,  6  Beav.  314 ;  12  L.  J.,  Ch. 
400. 


Bopoiit  by  Tmitee  with,  knowledge  of 


Kotiee  of  Contents.] — ^Actual  notice  by  the  soli- 
citor of  the  mortgagees  of  the  existence  of  certain 
debentures  is  not  constructive  notioe  of  their 
contents  and  of  the  restrictive  clause  in  such 
debentures,  so  as  to  affect  the  mortgagees  with 
notice  of  such  restrictive  clause.  H/tglish  and 
Scottish  Investment  Co.  v.  Brunton,  62  L.  J.,  Q.  B. 
136  ;  [1892]  2  Q.  B.  700  ;  4  R.  58 ;  67  L.  T.  406  ; 
41  W.  R.  133—0.  A. 

Of  Xemorandnm  of  Prior  Charge  drawn  up  by 
puiiae  Mortgagee.]  —  A  solicitor  drew  up  a 
memorandum  of  charge  by  A.  in  favour  of  the 
plaintiff.  Afterwards  the  solicitor  took  a  legal 
mortgage  to  himself  from  A.  of  the  same  pro- 
perty. The  plaintiff  brought  an  action  claiming 
priority.  There  was  a  conflict  of  evidence  at 
the  trial  whether  the  memorandum  was  signed 
at  the  time  it  was  prepared,  the  solicitor  depos- 
ing that  it  was  not  then  signed,  nor,  to  his 
knowledge,  signed  before  the  legal  mortgage  : — 
Held,  without  deciding  the  disputed  point,  that 
the  solicitor  had  notice  of  the  memorandum, 
which,  therefore,  had  priority  over  the  legal 
mortgage.    Hvggins  v.  Burcliell^  60  L.  T.  32. 

Fund  in  Conrt  —  Mortgagor  and  Mortgagee 
parties  to  Bait,  Hotice  through.]— After  a  mort- 
gage of  a  reversionary  interest  in  a  share  of 
pei-sonalty  Ixsqueathed  by  will,  a  suit  was  insti- 
tuted for  the  administration  of  the  testator's 
estate,  to  which  the  mortgagor  and  mortgagee 
were  parties ;  and,  after  the  master  by  his  report 
had  found  the  fact  of  the  mortgage,  the  mort- 
gagor made  a  further  mortgage  to  the  mortgagee. 
The  latter,  however,  did  not  obtain  a  stop-onler 
upon  the  fund  in  court  representing  the  share. 
The  mortgagor  became  insolvent,  and  the  ques- 
tion was  raised  as  to  whether  the  fund  (being 
still  reversionary)  passed  to  the  assignee  as  being 
in  the  insolvent's  order  and  disposition, or  whether 
it  belonged  to  the  mortgagee,  subject  to  the 
equity  of  redemption  : — Held,  that,  although  no 
stop-order  had  been  obtained  on  the  fund,  yet,  as 
'^he  mortgagor  and  mortgagee  were  parties  to  the 

t  and  the  fund  was  in  court,  there  was  notice 


Ceetni  que  Tnut.] — An  owner  of  the  legal  estate 
in  realt}*^  deposited  the  title  deeds  of  it  with  the 
plaintiffs,  to  secure  moneys  advanced  by  them  to 
him.  He  afterwards  admitted  that  he  wa» 
originally  trustee  of  the  legal  estate  in  the  pro- 
perty for  A.,  to  whom  such  legal  estate  was  after- 
wards conveyed.  It  appear^,  from  the  balance 
of  the  evidence  in  the  case,  that  A.  must  have 
known  of  the  deposit  of  the  deeds  with  the  plain- 
tiffs : — Held,  that  they  were  entitled  to  a  aecree- 
for  the  sale  of  the  realty,  and  payment  of  what 
was  due  to  them,  with  costs  of  suit,  to  be  paid  by 
A.  Sharpies  v.  Adavts,  32  Beav.  213  ;  8  L.  T. 
138  ;  11  W.  R.  450. 


Avoiding  Inquiry.]  — ^The  title  deeds  of 


an  estate  were  deposited  with  the  plaintiff  as  a 
security  for  his  demand.  The  defendant  fourteen 
years  afterwards,  upon  the, eve  of  the  bankruptcy 
of  the  mortgagor,  took  a  mortgage,  antedated ;  he 
had  notice  of  the  deposit,  but  avoided  inquiring 
the  purposes  for  which  it  was  made.  The  court 
decreed  for  the  plaintiff.  Birch  v.  EUaniet,  2 
Anst.  427  ;  3  R.  R.  601. 

Heeessity  for  making  Inquiry.] — A  person 
who  advances  money  on  security  of  property, 
with  notice  that  there  are  charges  affecting  it^ 
cannot  claim  as  purchaser  without  notice  of  those 
charges,  because  he  believed  that  two  chaiges  of 
whi(&  he  was  cognizant,  and  which  were  suffi- 
cient to  satisfy  the  words,  were  all  the  chaigcs 
upon  it.  He  is  bound  to  inquire  whether  these  are 
all  the  charges  affecting  the  property.  Jones  v. 
Williams,  24  Beav.  47  ;  3  Jur.  1066. 

A  false  answer,  or  a  reasonable  answer,  given 
to  an  inquiry,  may  be  sufficient  to  dispense  with 
further  inquiries  ;  but  a  purchaser  cannot  excuse 
himself  for  not  having  made  proper  inquiries,  on 
the  ground  that  had  he  made  them  there  would 
have  been  no  satisfactory  result.   Ih, 

Of  Judgment — ^Vndue  Ezeeution  of  Power.] — 

A  married  woman  having  a  life  estate,  with 
power  to  dispose  of  the  same  in  trust  for  such 
person  or  persons,  for  such  estate  or  interests,  or 
upon  or  subject  to  such  powers,  provisions, 
charges,  and  limitations,  as  she  should  at  any 
time  during  her  life,  by  deed  attested  by  two  or 
more  subscribing  witnesses,  or  by  her  last  wilU 
attested  by  three  witnesses,   direct,  limit  and 
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But  the  court  will  not  postpone  a  legal  mort- 
gagee to  a  subsequent  equitable  mortgagee  on 
the  ground  of  any  mere  carelessness  or  want  of 
prudence  on  the  part  of  the  legal  mortgagee. 
yarihem  Qmntiet  of  England  Fire  Inturanee 
Co.  V.  Whipp,  68  L.  J.,  Ch.  629  ;  26  Ch.  D.  482  ; 
51  L.  T.  806  ;  82  W.  R.  626— C.  A. 


appoint,  joined  her  husband  in  executing  a  joint 
and  several  bond,  attested  by  one  witness  only, 
upon  which  joint  aud  seveial  judgments  were 
entered ;  and  subsequently  by  deed,  attested  as 
prescribed  by  the  power,  she  conveyed  the  lands 
to  a  mortgagee  who  had  notice  of  the  judgment : 
— Held,  that  as  against  the  mortgagee  the  bond 
was  not  a  due  execution  of  the  power,  and  that 
the  judgments  did  not  i^tect  the  lands  in  the 
hands  of  the  mortgagee.  O*  Callaghan  y,  Oomyn, 
Ll.&G.t.  Plunk.  484. 

Of  Money  expended  on  Improvenientf.] — ^A. 
lent  to  B.  5502.  on  mortgage  of  premises,  under 
circumstances  disclosing  an  equitable  claim  to 
the  premises  on  the  part  of  G.  A  sum  of  820/. 
was,  with  C.*8  knowleclge,  laid  out  in  the  improve- 
ment of  the  premises  : — Held,  that  the  mortgage 
must  stand  good  as  a  security  for  320/.  ffvg&s 
V.  Seanor,  18  W.  B.  108. 

or  Mortgage  by  Administrator  forBepain.] 

— ^An  administrator  having  no  power  to  mort- 
gage leaseholds  of  the  intestate  under  leases  not 
containing  repairing  covenants,  in  order  to  raise 
money  for  repairing  the  property,  such  a  mort- 
gage will  be  set  aside  as  against  a  mortgagee 
who  has  notice  of  the  purpose  for  which  the 
money  is  mised.  RiehetU  v.  Lewis,  51  L.  J., 
Ch.  837 ;  20  Ch.  D.  745  ;  46  L.  T.  368  ;  SOW.  R. 
609. 

2.  Op  Puisne  iNcnifBRANCER. 
Ste  alao  6.  1,  a.  and  h,  cols.  1585,  1540. 

a.  Without  Notice. 

In  Oeneral.] — Second  mortgagee  with  notice 
of  a  former,  but  without  notice  of  a  trust  charge 
antecedent  to  both,  of  which  first  mortgagee 
had  notice,  must  take  subject  to  that  demand. 
Secus,  if  first  mortgagee  had  not  notice.  Pom- 
frit  {EarV)  v.  NeUoii  (LarS),  2  Ves.  485. 

With  Poisesiion  of  Soodf.]— It  is  not  a 

general  rule  in  equity  that  second  mortgagee 
who  has  the  title  deeds,  without  notice  of  prior 
incumbrance,  shall  be  preferred ;  negligence 
alone  wiU  not  postpone  the  first ;  there  must  be 
fraud.  Ecans  v.  Bicknell,  6  Yes.  188  ;  5  R.  R. 
245. 

Delivery  up  by  Second  to  First  Mort- 
gagee.]— ^Where  there  is  a  subsequent  mortgagee 
without  notice  who  has  possession  of  the  title 
deeds,  the  first  mortgagee  shaU  not  compel  a 
delivery  of  the  writings  from  him,  without 
paying  him  his  mortgage  money.  Head  v. 
EgerUm,  3  P.  Wms.  280. 

Grounds  on  whieh  Legal  Mortgage  postponed 
to  subsequent  Equitable  Seeurity.  j^— The  court 
will  postpone  a  legal  mortgage  to  a  subsequent 
equitable  security :  (1)  where  the  legal  mort- 
gagee has  assisted  in  or  connived  at  the  fraud 
which  led  to  the  creation  of  the  subsequent 
equitable  estate,  of  which  assistance  or  con- 
nivance the  omission  to  use  ordinary  care  in 
inquiring  after  or  keeping  the  title  deeds  may 
be  sufficient  evidence  where  such  conduct  cannot 
otherwise  be  explained ;  or  (2)  where  the  legal 
mortgagee  has  made  the  mortgagor  his  agent 
with  authority  to  raise  money,  and  the  security 
given  for  raising  such  money  has  by  misconduct 
of  the  agent  been  represented  as  the  first  estate. 


Hegleet  to  perftot  Beenrity.] — ^Where  a  mort- 
gagee who  has  obtained  an  order  appointing  a 
receiver  and  restraining  the  mortgagor  frorn^ 
dealing  with  the  property  comprised  in  the  mort- 
gage takes  no  further  steps,  either  by  himself  or 
by  the  receiver,  to  perfect  his  security,  such 
neglect  constitutes  laches  which  will  postpone 
him  to  a  subsequent  incumbrancer,  who  haa 
taken  without  notice  of  any  prior  incumbrance,, 
and  has  used  due  diligence.  Wigram  v.  BncJUeVf 
63  L.  J.,  Ch.  689  [[1894]  3  Ch.  483 ;  7  R.  469  i 
71  L.  T.  287 ;  43  W.  R.  147. 

Tnutee  lending  to  Beneileiaxy.]— A  trustee 
who  has  the  legal  estate,  and  takes  from  hia 
cestui  que  trust  an  assignment  of  the  equitable 
interest  by  way  of  security  for  money  advanced 
to  the  cestui  que  trust,  can  avail  himself  of  the 
legal  estate  as  a  protection  against  a  prior  incum- 
brance of  which  he  had  no  notice.  Newman  v. 
Neuman,  54  L.  J.,  Ch.  598  ;  28  Ch.  D.  674  ;  52 
L.  T.  422  ;  33  W.  R.  505. 

lUftako.] — ^The  steward  of  a  manor  mortgaged 
his  estate  four  times,  but  entered  the  admittance 
of  the  third  mortgage  in  a  wrong  book,  contrary 
to  the  custom  of  the  manor.  Per  curiam,  when 
there  is  a  second  mortgage  of  part  of  the  landa 
that  were  before  in  mortgage,  he  shall  not  redeem 
part  of  the  first  mortgage,  and  so  put  the  first 
mortgagee  to  seek  what  is  due  to  him  out  of  the 
residue  of  the  lands  where  he  has  a  precedent 
title  to  the  whole ;  but,  paying  all  that  is  due^ 
he  sbaU  redeem  the  whole :— <)rdered,  that  the 
second  mortgagee  shall  redeem  what  was  con- 
tained in  his  own  mortgage,  and  the  master  to 
settle  what  proportion  he  shall  pay  to  the  first : 
— Decreed  also,  that  the  fourth  mortgagee,  being 
without  notice  of  the  third,  which  was  entered 
in  a  wrong  book,  the  third  shall  be  postponed 
until  after  the  fourth  is  satisfied.  Welman  v» 
Warren,  2  Eq.  Abr.  595. 

Fraud.]— In  1873  D.,  in  order  to  carry  out  a 
fraudulent  scheme,  obtained  a  transfer  to  him- 
self of  mortgages  of  freehold  property,  and  after 
various  dealings  with  it  the  legid  estate  was,  in 
September,  1875,  conveyed  by  a  mortgagee  to  H» 
in  trust  for  M.,  and  in  March,  1876,  by  H.  to  M. 
M.  was  alleged  to  have  been  an  accomplice  of 
and  trustee  for  D.  In  August,  1874,  in  pursuance 
of  this  scheme,  T.,  claiming  to  be  entitled  to  this 
property  under  a  fictitious  lease  for  ninety-eight 
years,  purporting  to  have  been  granted  to  him  in 
March,  1870,  by  a  merely  fictitious  freeholder 
(an  agent  and  accomplice  of  D.),  demised  the 
property  by  way  of  mortgage  to  A.  In  Novem- 
ber, 1874,  M.  claiming  to  be  entitled  to  the  same 
property,  under  a  fictitious  lease  for  ninety*nine 
years,  also  dated  March,  1870,  and  purporting  to 
be  granted  to  him  by  T.,  demised  the  property 
by  way  of  mortgage  to  B.,  the  mortgage  deed 
being  executed  by  M.  only.  In  January,  1877, 
M.  (to  whom  the  legal  estate  had  been  conveyed 
in  March,  1876,)  deposited  the  genuine  title  deeds 
of  the  property  with  C,  upon  a  memorandum 
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charging  his  estate  and  interest  in  the  lands 
comprised  in  the  deeds  and  a  statntorj  declara- 
tion of  title ;  and  farther  advances  were  made  to 
M.  and  D.,  who  came  forward  and  stated  that  M. 
was  merely  a  trustee  for  him  of  the  property. 
In  1878  I).,  H.,  and  T.  were  convicted  and 
sentenced  to  penal  servitude  for  forgery  and 
fraud  in  connection  with  this  property,  and  C. 
as  equitable  mortgagee  entered  into  possession. 
In  an  action  by  A.  to  settle  the  priorities  of  him- 
self,  B.  and  C.  as  incumbranoers  on  the  property : 
— Held  (1),  that,  assuming  T.  to  have  been  t^e 
agent  of  D.,  so  ihdX  his  representations  to  A.  of 
having  a  good  title  were  binding  on  D.,  such 
representations,  followed  by  the  acquisition  of 
the  property  beneficially  by  D.,  did  not  bind  the 
estate  so  as  to  give  A.  a  prior  equitable  charge  as 
against  subsequent  purcnasers  for  value  without 
notice  ;  (2)  that  the  like  representations  of  M. 
to  B.,  followed  by  the  acquisition,  first,  of  the 
equitable,  and  afterwards  of  the  legal  estate  by 
M.,  did  not  put  B.  in  any  better  position,  and 
that  the  doctrine  of  estoppel  did  not  apply  so  as 
to  convert  the  fictitious  title  acquired  by  B.  from 
M.  in  November,  1874,  into  a  valid  legal  title  ab 
initio  upon  the  conveyance  of  the  legal  estate  to 
M.  in  March,  1876 ;  (3)  that,  as  purchaser  for 
value  without  notice  by  deposit  of  the  genuine 
title  deeds,  C,  though  subsequent  in  date,  was 
entitled  in  priority  over  A.  and  B.  Keate  v. 
PhUlipt,  50  L.  J.,  Ch.  664  ;  18  Ch.  D.  660 ; 
44  L.  T.  731 ;  29  W.  R.  710. 


Mortgagee  allows  Mortgagor  to  have 

Lease  —  Mortgagor  deposits  with  Bank.] — A 
mortgagee  of  leasehold  property  lent  the  lease  to 
the  mortgagor  for  the  purpose  of  raising  money 
upon  it,  but  at  the  same  time  told  the  mortgagor 
to  inform  the  person  from  whom  he  proposed  to 
borrow  the  money  that  he  had  a  prior  charge. 
The  mortgagor  borrowed  money  from  his  bankers 
upon  the  security  of  a  deposit  of  the  lease,  with- 
out giving  them  notice  of  the  mortgage : — ^Held, 
that  the  mortgage  must  be  postponed  to  that  of 
the  bankers.  Briggi  v.  Jones^  L.  B.  10  Eq.  92  ; 
22  L.  T.  212. 

Of  Mortgagor  having  Custody  of  Deeds.] 

— C,  the  manager  of  a  joint  stock  company, 
executed  a  legal  mortgage  to  the  company  of  his 
own  freehold  estate,  and  handed  over  the  title 
deeds  to  them.  The  deeds  were  placed  in  a  safe 
of  the  company,  which  had  only  one  lock  having 
duplicate  keys,  one  of  which  was  intrusted  to  C, 
as  manager.  8ome  time  afterwards  0.  took  out 
of  the  safe  the  deeds,  except  the  mortgage,  and 
handed  them  to  W.,  to  whom  at  the  same  time 
he  executed  a  mortgage  for  money  advanced  to 
him  by  her,  without  notice  of  the  oompany*s 
security  : — ^Held,  that  the  mortgage  of  the  com- 
pany had  priority  over  the  mortgage  to  W. 
Northern  umnUes  cf  England  Fire  Ineuranee 
Co,  V.  Whipp,  63  L.  J.,  Ch.  629  ;  26  Ch.  D.  482  ; 
51  L.  T.  806 ;  32  W.  B.  626— C.  A.  See  also 
Gamham  v.  Skipper,  65  L.  J.,  Ch.  263 ;  53  L.  T. 
940 ;  34  W.  R.  135. 

Of  Solicitor-Trastee.] — ^W.,  the  acting 

trustee  of  a  marriage  settlement,  advanced 
2,0002.,  part  of  the  trust  funds,  upon  mortgage 
of  real  estate,  of  which  he  took  a  conveyance  to 
himself  and  his  co-trustee,  and  obtained  posses- 
sion of  the  title  deeds.  C,  the  mortgagor,  was  a 
client  of  W.,  who  was  a  solicitor.  Af tei*wards 
W.  fraudulently  handed  over  aU  the  deeds  to  C. 


C.  suppressed  the  mortgage  deeds,  and  deposited 
the  rest,  in  March,  1866,  with  a  bank  to  secuit^ 
his  current  account.  The  manager  of  the  bank 
requiring  a  certificate  of  title,  C.  referred  him  to 
W.,  who  signed  a  certificate,  in  the  manager^s 
handwriting,  at  the  foot  of  the  memorandum  of 
deposit :  *'  1  hereby  certify  that  Mr.  C.  has  a 
good  title  to  the  above  properties,"  for  which  the 
bank  paid  him  a  fee.  In  1868  W.  became  bank- 
rupt, whereupon  the  fact  of  the  deposit  with  the 
bank  was  discovered  by  the  co-trustee  and  the 
beneficiaries ;  and  the  bank  were  informed  of  the 
trustee's  claim.  In  1869  C.  died,  and  the  mort- 
gage deeds  could  not  be  found.  In  1873  W.  died. 
On  a  bill  by  the  beneficiaries  and  surviving 
trustee  of  die  settlement  against  the  bank, 
praying  for  a  declaration  that  they  were  first 
mortgagees,  and  for  delivery  up  of  the  title 
deeds : — Held,  that  by  reason  of  the  fraud  of 
W.  notice  of  the  first  mortgage  could  not  be 
imputed  through  him  to  the  bank,  and  that  the 
bank  was  a  mortgagee  for  value  without  notice 
of  the  prior  mortgage.  Waldy  v.  Gray,  44  L.  J., 
Ch.  394 ;  L.  E.  20  £q.  238 ;  32  L.  T.  631  :  23 
W.  R.  676. 

Decree  against  the  bank  for  foreclosure  simply, 
without  any  order  for  delivery  up  of  the  title 
deeds.    Ih, 


Mortgage  taken  by  Solioitor  in  hii  own 


Hame— Deposit  of  Deeds  by  Solicitor  with  Bank 
without  Hotice — Priority — ^Kegligenee.] — ^R.,  a 
solicitor,  in  1883  received  money  from  a  client 
for  the  purpose  of  investment,  and  represented 
to  him  that  he  had  invested  it  upon  the  security 
of  a  particular  mortgage.  The  mortgage,  how- 
ever, was  one  which  R.  had  previously  token  in 
his  own  name,  and  it  was  never  transferred  to 
the  client.  He  afterwards  deposited  the  title 
deeds  of  the  mortgaged  property  with  his 
bankers  to  secure  his  overdrawn  account,  and 
paid  interest  on  the  mortgage  to  the  client  down 
to  the  death  of  the  latter  in  1885,  and  subse- 
quently to  his  executors.  R.  died  in  1888,  his 
account  being  overdrawn  to  an  extent  exceeding 
the  value  of  the  mortgaged  property,  and  the 
bank  immediately  gave  notice  of  their  claim  to 
the  mortgagors.  The  bank  had  no  notice  of  the 
client^s  claim  at  the  date  of  the  deposit,  and 
their  notice  to  the  mortgagors  was  prior  to  any 
notice  given  by  the  client's  executors: — Held, 
(1)  that  R.  was  a  trustee  of  the  mortgage  for  his 
client,  and  that  neither  the  client  nor  his  execu- 
tors had  been  guilty  of  negligence  so  as  to 
deprive  them  of  their  priority ;  and  (2)  that  the 
prmciple  of  Dearie  v.  Hall  (3  Russ.  1)  did  not 
-apply,  and  therefore  the  bank  were  not  entitled 
to  priority  by  virtue  of  having  given  notice  to 
the  mortgagors  before  the  executors.  Richards, 
In  re,  Humber  v.  Bichardt,  59  L.  J.,  Ch.  728 ; 
45  Ch.  D.  589  ;  63  L.  T.  451 ;  39  W.  R.  186. 

Praotioe.1 — ^A.  lends  money  to  B.  on  mortgage, 
but,  before  ne  does  so,  sends  C.  to  inquire  of  £>., 
who  had  a  prior  mortgage,  whether  he  had  any 
incumbrance  on  B.'s  estate,  who  denied  he  had 
any.  This  was  proved  by  C.  D.,  by  answer, 
confessed  C.  inquired  of  him  what  money  B.  owed 
him ;  but  deni^  C.  told  him  that  A.  was  about 
to  lend  B.  any  money: — Decreed,  the  estate 
should  stand  charged,  in  the  first  place,  with  A.'s 
debts  ;  but  upon  an  appeal,  issue  directed  to  try 
whether  C.  told  D.  that  A.  was  about  to  lend 
money  on  B.'s  estate.  IbJfoUon  v.  Bhodes,  2  Vem. 
654. 
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b.  By  gtving  Notioe. 

By  third  to  fint  XortgagM. I—Where  a  third 
mortgagee,  without  notice  of  toe  second  mort- 
gage, gave  notice  of  his  incumbrance  to  the  first 
mortgagee,  and  caused  a  notice  to  the  same  effect 
to  be  endorsed  upon  the  settlement  in  posses- 
sion of  the  first  mortgagee,  under  which  the 
mortgagor  claimed  title  : — Held,  that  the  third 
mortgagee  did  not  thereby  gain  priority  over 
the  second.  It  appeared  that  the  second  mort- 
gagee had  no  notice  of  the  first  mortgage.  Jones 
Y.  Jones,  8  Sim.  633  ;  7  L.  J.,  Ch.  164  ;  2  Jur.  589. 

A  first  mortgage  of  real  estate  was  made  to 
A.  in  fee.  A  second  mortgage  was  then  made  to 
6.  of  the  same  estate,  together  with  other  real 
estate,  by  a  release  and  conveyance  of  the  respec- 
tive  premises  to  C.  as  a  trustee  for  B.,  with 
power  of  sale.  B.  afterwards  advanced  a  further 
stum  to  the  mortgagor  on  the  security  of  the 
same  estates,  but  gave  no  notice  of  the  advance 
to  A.  or  C.  Subsequently  C.  (after  inquiry  of 
A.  whether  he  had  notice  of  any  incumbrance 
other  than  his  own,  and  that  of  which  0.  was  a 
trustee  for  B.)  advanced  a  further  sum  to  the 
mortgagor  on  the  same  security,  and  gave  notice 
of  his  mortgage  to  A. : — Held,  that  the  several 
mortgages  took  effect  with  regaixl  to  the  different 
estates  according  to  the  order  of  time  at  which 
they  were  respectively  created,  and  that  their 
priorities  were  not  affected  by  the  giving,  or  the 
omitting  to  give,  notice  to  the  party  in  whom  the 
legal  estate  was  vested.  WUmat  v.  Pike,  6  Hare, 
14  ;  9  Jur.  839. 

First  mortgage  to  W.,  with  power  of  sale,  and 
declaration  of  trust  of  residue  of  moneys  arising 
from  the  sale,  for  the  persons  entitled  to  the 
equity  of  redemption.  Second  mortgage  to  R. 
Third  mortgage,  without  notioe  of  the  second,  to 
H.,  who  was  W.'s  solicitor,  and  as  such  had 
possession  of  the  deeds.  Afterwards,  other  incum- 
brances. Then  W.  died,  having  devised  mort- 
gage and  trust  estates  to  H.,  and  appointed  him 
and  another  executors.  H.  sold  under  the  power, 
and  conveyed  the  mortgaged  estate,  paid  off  W.'s 
mortgage  out  of  the  purchase-money,  and  retained 
the  balance ;  subsequently  H.  for  the  first  time 
had  notice  of  R.'s  mortgage  :— Held,  first,  that 
B.*s  omission  to  give  notice  did  not  give  priority 
either  to  H.  or  to  a  subsequent  incumbrancer, 
who  gave  notice  before  B. ;  the  estate,  though 
subsequently  converted,  being  real  estate  when 
the  securities  were  executed,  and  to  real  estate 
the  rule,  as  to  notice  giving  priority,  does  not 
apply.    Hooper  v.  Harrison^  2  K.  &  J.  86. 

Held,  secondly,  that,  since  B.  was  not  bound  to 
give  notice,  his  motives  for  abstaining  from 
giving  notice  were,  in  the  absence  of  fraud, 
immaterial ;  the  rule  being  that  an  equitable 
incumbrancer  on  real  estate  is  not  postponed  by 
any  absence  of  activity  in  asserting  his  rights, 
except  such  as  amounts  to  participating  in  fraud, 
or  to  constructive  fraud.    1  b. 

Held,  thirdly,  that,  if  before  the  sale  H.  had 
the  legal  estate  in  the  premises  (and  as  to  part, 
semble,  that  he  had),  still,  having  since  parted 
with  it,  his  opportunity  of  using  it  as  a  tabula  in 
naufragio,  to  protect  his  own  charge,  was  gone, 
and  that  H.,  having  as  devisee  of  W.  paid  off 
W.'s  mortgage,  held  the  surplus  upon  trust  for 
the  persons  entitled  to  the  equity  of  redemption  ; 
and  though  he  might,  before  notice  of  B.'s  mort- 
gage, have  paid  the  surplus  to  other  subsequent 
incumbrancers,  he  could  not  be  heard  to  say  he 
had  appropriated  it  to  himself.    lb. 


The  incumbrances  were  declared  to  have 
priority  according  to  the  dates  of  the  instru- 
ments,   lb. 

Investigation  of  the  doctrine  as  to  the  protect 
tion  afforded  to  an  incumbrancer  hy  means  of 
the  legal  estate.    lb. 

Hegleot  to  take  Proteetion.] — ^A  second  incum- 
brancer, who  takes  a  protection  against  a  subse- 
quent incumbrancer,  has  a  better  equity  than  a 
first  incumbrancer  who  has  neglected  to  take  such 
a  protection,  and  is  consequently  entitled  to 
priority.  Foster  v.  Coeherell,  9  Bligh  (N.s.)  333. ; 
3  CI.  &  F.  466.  Affirming  1  Myl.  &  K.  297 ;  2 
L.  J.,  Ch.  84.  And  see  JUyall  v.  Bowles,  9  Bligb 
(N.S.)  877,  n. 

To  Tmateof.] — ^Upon  this  principle,  a  prior 
incumbrancer,  who  had  not  given  notice  d  his 
security  to  trustees,  was  postponed  to  a  subse- 
quent incumbrancer,  who  had  given  such  notice ; 
for  the  notice  was  an  effectual  protection  against 
any  subsequent  dealing  on  the  part  of  the 
trustees.    lb. 

Squitable   and  Legal  Big&ta.]— But  a 

difference  in  the  form  of  the  instruments  under 
which  a  prior  and  a  subsequent  incumbrancer 
claimed,  that  of  the  prior  incumbrancer  giving 
only  an  equitable  right,  and  that  of  the  subse- 
quent incumbrancer  giving  a  legal  right,  to  come 
upon  the  estates  charged,  does  not  affect  the 
equities  of  the  parties  so  as  to  postpone  the  prior 
incumbrancer.    lb, 

Perfeeting  Titlo  —  Hotioe   to   one   of 

Several.] — ^Where  a  prior  incumbrancer  on  a 
fund  in  the  hands  of  a  trustee,  by  omitting  to 
give  notice,  has  not  perfected  his  title,  a  subse- 
quent incumbrancer  by  notice  will  obtain 
priority  ;  but  notioe  to  one  of  several  trustees 
will  be  sufficient  whilst  such  party  continues  in 
the  trust ;  and,  where  actual  knowledge  is  shown, 
the  character  in  which  the  party  obtains  it  is 
immaterial.  So,  inquiry  by  the  subsequent 
incumbrancer  is  immaterial  where  none  of  the 
trustees  are  cognisant  of  the  prior  incumbrance, 
and  the  result  of  inquiry  would  not  therefore 
affect  the  conduct  of  the  subsequent  incum^ 
brancer.  Meuw  v.  JBellf  1  Hare,.  73 ;  U  L.  J., 
Ch.  77 ;  6  Jur.  123. 

Money  and  Land.] — ^The  doctrine  that 

incumbrancers  of  real  estate  take  rank  by  the 
date  of  their  incumbrances,  and  not  by  date  of 
notice  to  the  trustee,  applies  to  the  case  of  stock 
or  of  money  which  is  in  equity  real  estate. 
Qirew,  In  re,  16  W.  R.  1077. 


Squitable  Intereit  in  Baalty.] — A  subse- 


quent mortgagee  of  an  equitable  interest  in  a 
share  of  residuary  real  estate  without  notice  of 
the  prior  mortgage  does  not  obtain  priority  over 
the  former  mortgagee,  by  first  giving  notice  of 
his  security  to  the  trustee  in  whom  the  legal 
estate  is  vested ;  notwithstanding  that,  by  a 
de^  of  arrangement  made  previously  to  the 
mortgages,  between  the  mortgagor  and  the 
other  persons  interested  in  the  real  estate,  their 
interests  were  treated  as  personal  estate.  Zee  v. 
HowUU,  2  E.  &  J.  531  ;  4  W.  R.  406. 


it  is 


-  Devife  for  8ala— Ghoso  In  Action.] — ^But 
otherwise  if  the  estata  is  vested  in  the 
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charging  his  estate  and  Interest  in  the  lands 
comprised  in  the  deeds  and  a  statutory  declara- 
tion of  title ;  and  farther  advances  were  made  to 
M.  and  D.,  who  came  forward  and  stated  that  M. 
was  merely  a  trustee  for  him  of  the  property. 
In  1878  I).,  H.,  and  T.  were  conyictea  and 
sentenced  to  penal  seryitnde  for  forgery  and 
fraud  in  connection  with  this  property,  and  C. 
as  eqnitable  mortgagee  entered  into  possession. 
In  an  action  by  A.  to  settle  the  priorities  of  him- 
self, B.  and  0.  as  incmnbrancers  on  the  property : 
— ^Held  (1),  that,  assuming  T.  to  have  been  the 
agent  of  B.,  so  tliat  his  representations  to  A.  of 
having  a  good  title  were  binding  on  D.,  such 
representations,  followed  by  the  acqaisition  of 
the  property  beneficially  by  D.,  did  not  bind  the 
estate  so  as  to  give  A.  a  prior  equitable  charge  as 
against  subsequent  purcnasers  for  value  without 
notice  ;  (2)  that  the  like  representations  of  M. 
to  B.,  followed  by  the  acquisition,  first,  of  the 
equitable,  and  afterwards  of  the  legal  estate  by 
M.,  did  not  put  B.  in  any  better  position,  and 
that  the  doctrine  of  estoppel  did  not  apply  so  as 
to  convert  the  fictitious  title  acquired  by  B.  from 
M.  in  November,  1874,  into  a  valid  legal  title  ab 
initio  upon  the  conveyance  of  the  legal  estate  to 
M.  in  March,  1876 ;  (3)  that,  as  purchaser  for 
vidue  without  notice  by  deposit  of  the  genuine 
title  deeds,  C,  though  subsequent  in  date,  was 
entitled  in  priority  over  A.  and  B.  Xeate  v. 
PhUlips,  50  L.  J.,  Ch.  664;  18  Ch.  D.  560; 
44  L.  T.  731 ;  29  W.  B.  710. 


Xartgagee  allows  Mortgagor  to  have 


Lease  —  Mortgagor  deposits  with  Bank.] — A 
mortgagee  of  leasehold  property  lent  the  lease  to 
the  mortgagor  for  the  purpose  of  raising  money 
upon  it,  but  at  the  same  time  told  the  mortgagor 
to  inform  the  person  from  whom  he  propo^  to 
borrow  the  money  that  he  had  a  prior  charge. 
The  mortgagor  borrowed  money  from  his  bankers 
upon  the  security  of  a  deposit  of  the  lease,  with- 
out giving  them  notice  of  the  mortgage : — ^Held, 
that  the  mortgage  must  be  postponed  to  that  of 
the  bankers.  Sri^gi  t.  Jones^  It.  R.  10  Eq.  92  ; 
22  L.  T.  212. 


Of  Mortgagor  having  Custody  of  Deeds.] 


— C,  the  manager  of  a  joint  stock  company, 
executed  a  legal  mortgage  to  the  company  of  his 
own  freehold  estate,  and  handed  over  the  title 
deeds  to  them.  The  deeds  were  placed  in  a  safe 
of  the  company,  which  had  only  one  lock  having 
duplicate  keys,  one  of  which  was  intrusted  to  C, 
as  manager.  8ome  time  afterwards  C.  took  out 
of  the  safe  the  deeds,  except  the  mortgage,  and 
handed  them  to  W.,  to  whom  at  the  same  time 
he  executed  a  mortgage  for  money  advanced  to 
him  by  her,  without  notioe  of  the  company's 
security  : — ^Held,  that  the  mortgage  of  the  com- 
pany had  priority  over  the  mortgage  to  W. 
Northern  umnties  of  England  Fire  Ineuranee 
Co.  V.  Whipp,  53  L.  J.,  Ch.  629  ;  26  Ch.  D.  482  ; 
51  L.  T.  806 ;  32  W.  B.  626— C.  A.  See  also 
Gamham  v.  Skipper,  55  L.  J.,  Ch.  263  ;  53  L.  T. 
940 ;  34  W.  B.  135. 

Of  Solieitor-Truftee.]— W.,  the  acting 

trustee  of  a  marriage  settlement,  advanced 
2,000/.,  part  of  the  trust  funds,  upon  mortgage 
of  real  estate,  of  which  he  took  a  conveyance  to 
himsdf  and  his  co-trustee,  and  obtained  posses- 
sion of  the  title  deeds.  C,  the  mortgagor,  was  a 
client  of  W.,  who  was  a  solicitor.  Afterwards 
W.  fraudulently  handed  over  aU  the  deeds  to  C. 


C.  suppressed  the  mortgage  deeds,  and  deposited 
the  rest,  in  March,  1865,  with  a  ban^  to  secant 
his  current  account.  The  manager  of  the  bank 
requiring  a  certificate  of  title,  C.  referred  him  to 
W.,  who  signed  a  certificate,  in  the  manager's 
handwriting,  at  the  foot  of  the  memorandum  of 
deposit :  "  I  hereby  certify  that  Mr.  C.  has  a 
good  title  to  the  above  properties,"  for  which  tho 
bank  paid  him  a  fee.  In  1868  W.  became  bank- 
rupt, whereupon  the  fact  of  the  deposit  with  the 
bank  was  discovered  by  the  co-trustee  and  the 
beneficiaries ;  and  the  bank  were  informed  of  the 
trustee^s  claim.  In  1869  C.  died,  and  the  mort- 
gage deeds  could  not  be  found.  In  1873  W.  died. 
On  a  bill  by  the  beneficiaries  and  surviving 
trustee  of  the  settlement  against  the  bajik« 
praying  for  a  declaration  that  they  were  first 
mortgagees,  and  for  delivery  up  of  the  title 
deeds: — ^Held,  that  by  reason  of  the  frand  of 
W.  notice  of  the  first  mortgage  could  not  be 
imputed  through  him  to  the  bcmk,  and  that  the 
bank  was  a  mortgagee  for  value  without  notice 
of  the  prior  mortgage.  Waldy  v.  Gray^  44  L.  J., 
Ch.  394 ;  L.  B.  20  £q.  238 ;  32  L.  T.  531  ;  23 
W.  B.  676. 

Decree  against  the  bank  for  foreclosure  simply, 
without  any  order  for  delivery  up  of  the  title 
deeds.    Ih, 


Mortgage  taken  by  Solicitor  in  his  o 


Hame— Deposit  of  Deeds  by  Solicitor  with  Bank 
without  Hotioe— Priority — ^Hegligenoe.] — R.,  a 
solicitor,  in  1883  received  money  from  a  client 
for  the  purpose  of  investment,  and  represented 
to  him  that  he  had  invested  it  upon  the  security 
of  a  particular  mortgage.  The  mortgage,  how- 
ever, was  one  which  R.  had  previously  token  in 
his  own  name,  and  it  was  never  transferred  to 
the  client.  He  afterwards  deposited  the  title 
deeds  of  the  mortgaged  property  with  his 
bankers  to  secure  his  overdrawn  account,  and 
paid  interest  on  the  mortgage  to  the  client  down 
to  the  death  of  the  latter  in  1885,  and  subse- 
quently to  his  executors.  B.  died  in  1888,  his 
account  being  overdrawn  to  an  extent  exceeding 
the  value  of  the  mortgaged  property,  and  the 
bank  immediately  gave  notice  of  their  claim  to 
the  mortgagors.  The  bank  had  no  notice  of  the 
client's  daim  at  the  date  of  the  deposit,  and 
their  notice  to  the  mortgagors  was  prior  to  any 
notice  given  by  the  client's  executors: — Held, 
(1)  that  B.  was  a  trustee  of  the  mortgage  for  his 
client,  and  that  neither  the  client  nor  his  execu- 
tors had  been  guilty  of  negligence  so  as  to 
deprive  them  of  their  priority ;  and  (2)  that  the 
principle  of  Dearie  v.  Hall  (3  Buss.  1)  did  not 
tipply,  and  therefore  the  bank  were  not  entitled 
to  priority  by  virtue  of  having  given  notice  to 
the  mortgagors  before  the  executors.  Rieharde, 
In  re,  Hvmher  v.  Biekards,  59  L.  J.,  Ch.  728  ; 
45  Ch.  D.  589  ;  63  L.  T.  451  ;  39  W.  B.  186. 

Praotiee.1 — A»  lends  money  to  B.  on  mortgage, 
but,  before  he  does  so,  sends  C.  to  inquire  of  D., 
who  had  a  prior  mortgage,  whether  he  had  any 
incumbrance  on  B.*s  estate,  who  denied  he  had 
any.  This  was  proved  by  C.  D.,  by  answer, 
confessed  C.  inquired  of  him  what  money  B.  owed 
him ;  but  denied  C.  told  him  that  A.  was  about 
to  lend  B.  any  money: — Decreed,  the  estate 
should  stand  charged,  in  the  first  place,  with  A.'s 
debts ;  but  upon  an  appeal,  issue  directed  to  try 
whetiier  C.  told  D.  that  A.  was  about  to  lend 
money  on  B.'s  estate.  Ihbotton  v.  Rhodee,  2  Vem. 
554. 
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exclude  the  application  of  Hopkinson  v.  Bolt 
(9  H.  L.  Cas.  514),  and  that  the  company's  lien  for 
debts  incurred  to  them  by  the  member  after  the 
notice  must  be  postponed  to  the  bank's  charge. 
Bradford  Banking  Co,  v.  BriggSy  56  L.  J.,  Ch, 
364  ;  12  App.  Cas.  29  ;  56  L.  T.  62  ;  36  W.  R. 
521— H.  L.  (E.) 

To  Costs  of  Suit.] — A.  took  a  mortga^  of  part 
of  tiie  property  devised  by  B.  L.*s  wilL  A  suit 
was  afterwards  instituted  by  let  party  claiming 
under  the  will  for  adn\inistration  of  the  testator's 
estate,  to  which  A.  was  made  a  party  for  the 
sake  of  impeaching  his  security.  A  receiver  was 
appointed,  and  A.,  who  had  not  given  the  notice 
requisite  to  enable  him  to  take  possession,  did 
not  oppose.  Before  decree  the  parties  entitled 
to  the  equity  of  redemption  of  the  mortgaged 
property  brought  an  action,  with  the  sanction 
of  the  court,  against  parties  asserting  adverse 
rights,  and  in  November,  1849,  the  action  was, 
with  the  sanction  of  the  court,  compromised. 
A.  was  served  with  notice  of  the  applications 
i-elating  to  these  proceedings,  but  did  not  in  any 
manner  interfere.  During  these  proceedings  a 
decree  for  accounts  and  inquiries  was  made,  and 
in  November,  1849,  A.  was  found  to  be  first  incum- 
brancer. In  1853  a  decree  on  further  directions 
was  made,  directing  a  sale,  and  obliging  A.  to 
concur.  A.  did  not  oppose,  but  shortly  afterwards, 
having  discovered  that  a  sale  would  be  prejudicial 
to  him,  he  present.ed  a  petition  for  the  discharge  of 
the  receiver,  and  to  be  let  into  possession.  This 
was  refused  by  the  vice-chancellor,  on  the 
grouud  that  A.  was  not  entitled  to  take  posses- 
sion till  the  costs  relating  to  the  action  and  com- 
promise had  been  paid  : — Held,  on  appeal,  that 
the  mortgage  had  priority  over  the  costs  incurred 
in  relation  to  the  action,  and  over  the  general 
costs  of  suit,  and  that  the  prayer  of  the  petition 
must  be  granted : — Held,  suso,  that  the  decree  on 
further  directions  must  be  varied  by  directing 
the  sale  to  be  subject  to  the  mortgage  if  the 
mortgagee  should  not  concur,  and  free  from  it 
if  he  did  concur.  Langton  v.  LaTigtafi^  8  De  G. 
M.  &  G.  30 ;  24  L.  J.,  Ch.  625 ;  1  Jur.  (N.S.) 
1078  ;  3  Eq.  R.  894  ;  3  W.  R.  222. 

Of  Xemorandnm  of  Charge,  over  Poat-nnptlal 
Settlement.] — On  the  14th  June,  1858,  L.,  being 
indebted  to  the  plaintiff,  signed  a  memorandum 
of  agreement,  whereby,  '*  in  consideration  of  the 
forbearance  of  the  plaintiff  in  not  requiring 
immediate  repayment  of  the  moneys  he  had 
advanced  to  or  for  him,  L.  agreed  to  give  and 
execute  to  the  plaintiff  a  charge  on  the  interest 
to  which  he  was  entitled  by  right  of  marriage 
in  the  property  settled  on  his  wife,  or  to  which 
she  was  entitled  in  respect  of  her  former  marriage, 
as  a  security  "  for  the  repayment  of  the  moneys 
the  plaintiff  had  advanced  to  or  for  him,  L." ; 
and  L.  pledged  himself  not  to  incumber  his 
interests  in  such  property,  or  any  part  of  it.  On 
the  18th  June,  L.,  with  the  knowledge,  but  with- 
out the  consent  of  the  plaintiff,  executed  a  post- 
nuptial settlement,  whereby  he  conveyed  all  his 
interest  in  right  of  his  wife  in  the  property 
settled  on  her  on  her  first  marriage,  to  trustees, 
for  her  for  life,  for  himself  for  life,  and  after  the 
decease  of  the  survivor,  for  the  children.  Af ter- 
wsjxls,  on  the  13th  July,  L.  executed  a  deed,  pur- 
porting to  be  in  pursuance  of  the  agreement  of 
the  14th  June,  whereby  he  chared  all  the 
dividends,  interest  and  annual  proceeds  of  the 
trust  funds  which  were  settled  at  the  time  of  his 


wife's  first  marriage,  and  also  his  share  in  the 
trust  funds  themselves,  with  payment  to  the 
plaintiff  of  8002.  and  interest.  He  also,  by  the 
deed,  assigned  his  share  in  the  trust  funds  to  the 
plaintiff  by  way  of  mortgage,  with  a  proviao  for 
redemption  to  L.  on  repayment  by  him  of  the 
800Z.  and  interest : — ^Held,  that  the  post-nuptial 
settlement  could  not  prevail  against  uie  rights  of 
the  plaintiff  under  the  memorandum  of  the  14th 
June.  Carew  v.  ArumdeU,  8  Jur.  (na)  71 ; 
5  L.  T.  498. 


Aeoount— Foreelorare.] — ^Held,  also,  that 


the  deed  of  the  13th  July,  though  constituting  a 
mere  equitable  security  and  being  entirely  mis- 
taken with  regard  to  the  form  of  the  mortgage, 
and  the  reservation  of  the  equity  of  redemption, 
yet  operated  as  a  recognition  of  the  debt  of  8002., 
and  that,  coupled  with  the  memorandum,  it  gave 
the  plaintiff  a  right  to  an  account  and  payment 
of  what  should  hQ  found  due  on  both  securities, 
and,  in  default  of  payment,  a  right  of  fore- 
closure against  L.  and  his  assignee  in  insolvency. 
lb. 

Of  CoTenautee  under  Marriage  Artiolei,  orer 
Mortgagee  of  DeYisee  of  Covenantor.] — ^A^  npon 
his  marriage,  in  1808,  executed  marriage  articles, 
whereby  he  covenanted  with  trustees  to  provide 
at  his  death  30,0002.  for  an  eldest  son  of  the 
marriage,  and  (in  case  there  should  be  living  at 
his  death  other  issue  of  the  marriage  than  a  son 
and  daughter)  20,000/.  for  the  younger  children. 
He  died  in  1821,  seised  of  real  and  personal 
estate,  and  leaving  an  eldest  son  and  two 
daughters,  by  whom  a  suit  for  the  administration 
of  his  assets  was  instituted,  in  which  suit  a 
receiver  was  appointed.  Pending  the  suit  one 
of  the  daughters  died,  and  the  eldest  son,  soon 
after  coming  of  age,  having  become  indebtied  on 
his  own  personal  account  to  B.,  and  being 
entitled,  as  heir  or  devisee  to  his  father's  real 
estate,  executed  a  mortgage  to  B.  of  the  real 
estate,  to  secure  the  debt.  The  deed  of  mort- 
gage recited  the  articles,  the  pendency  of  the 
suit,  and  the  intention  of  the  eldest  son  to  pay 
off  his  sister  : — Held,  that  the  claim  of  the  sister, 
under  the  articles  of  1808,  had  priority,  as  against 
the  real  estate  of  A.,  over  the  mortmige  executed 
by  A.'s  eldest  son.  Hynet  v.  Uedington^  10 
Ir.  Ch.  R.  206. 

Of  Portionere.] — J.  being  about  to  mortgage 
an  estate,  upon  which  his  younger  brothers  and 
sisters  had  charges,  got  them  to  join  in  the 
conveyance,  and  acknowledge  the  receipt  of 
their  portions,  giving  them  an  undertaking  that 
he  would  grant  them  a  subsequent  mortgage, 
and  enter  into  prior  security.  He  afterwanls 
makes  a  subsequent  mortgage  to  plaintiff,  for 
money  lent  before  on  bond^  and  a  fresh  sum 
advanced.  The  claims  of  the  younger  children 
have  priority  in  equity,  and  shall  be  preferred  to 
plaintiff's  mortgage.  Beckett  v.  Cordley,  1  Bro. 
C.  C.  353. 

Of  Mortgagee  of  Leage,  over  Leiior'e  Sqnitj  te 
reform  the  Lease.] — ^A.  granted  to  B.  a  lease,  in 
which,  by  error,  the  rental  was  stated  to  be  1302. 
instead  of  2302.  B.  mortgaged  it  to  C.  without 
notice  of  the  mistake,  and  D.  afterwards  paid  off 
C,  but  the  lease  was  reassigned  to  B.  and  not  to 
D. : — Held,  that  D.'s  claim  in  respect  of  the 
mortgage  and  sums  advanced  by  him  without 
notice  had  priority  over  A.'s  equity  to  reform 
the  lease.     Garrard  v.  Frankd^  30  Beav.  446. 
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By  tftldng  Aiiignment  of  first  Kortgage.l 

— ^Where  B.,  an  annuitant  under  a  will,  joined 
with  A.,  one  of  the  residuary  legatees,  in  a  mort- 
gage of  their  respective  interests  to  C. ;  and  A. 
afterwards  with  D.,  another  residuary  legatee, 
joined  in  a  similar  mortgage  to  £. ;  K.  paid  off 
the  debt  to  C,  and  took  an  assignment  of  his 
mortgage : — Held,  that  he  did  not  thereby  entitle 
himself  to  priority  over  E.,  but  that  the  securities 
ranked  according  to  the  dates.  Medley  v.  MartoUj 
14  Sim.  226 ;  8  Jur.  853,  949. 


Power  to  create  Jointure— Subeeqiient  Mort- 
gage, followed  by  Sxereiee  of  Power — ^Mort- 
gage poetponed  to  Jointure.]  —  A  settlement 
executed  on  the  settlor's  first  marriage,  under 
which  he  was  tenant  for  life,  with  remainder  to 
his  ^dest  son  in  fee,  gave  power  to  the  settlor 
to  create  a  jointure  for  any  aft«rtaken  wife. 
He  joined  with  his  eldest  son  in  mortgaging  the 
settled  lands  for  an  advance  to  the  son.  The 
mortgage-deed  contained  two  separate  witness- 
ing parts — ^first,  a  demise  for  five  hundred  years 
to  a  trustee  for  the  lender;  and,  secondly,  a 
grant  of  the  lands  in  fee  to  the  lender.  The 
second  testatum  was  followed  by  a  clause  reserv- 
ing to  the  father  the  powers  reserved  to  him  by 
Hie  settlement,  and  it  was  provided  that  neither 
principal  nor  interest  should  be  called  in  during 
nis  lifetime,  and  that  neither  his  real  nor  personal 
estate  should  be  answerable  for  the  moneys 
secured.  The  settlor  afterwards  married  a 
second  time  and  exercised  the  jointuring  power  : 
— Held,  after  his  death,  that  the  jointure  so 
created  took  priority  over  the  mortgage.  £carui' 
Estate,  In  re,  [1897]  1  Ir.  B.  410.  Affirmed  in 
C.A. 

Mortgage  by  Tenant  for  life— Power  to  raise 
Portions — ^Appointees  postponed  to  Mortgage.] 
— A  tenant  for  life  of  real  estates,  with  a  power 
to  charge  20,O0OZ.  for  the  portions  of  younger 
children,  mortgaged  his  life  estate ;  he  covenanted 
with  some  of  the  mortgagees  that  he  would  not 
execute  the  power  without  their  consent.  He 
subsequently  exercised  the  power  for  the  benefit 
of  his  children,  and  created  a  term  of  1,000  years 
to  secure  payment  of  the  20,0002.,  and,  upon  the 
marriage  of  one  of  his  daughters,  he  appointed 
•5,0002.  to  her  for  a  portion.  The  trustees,  and 
also  the  appointees,  had  notice  of  the  mortgages 
and  of  the  covenant : — ^Held,  that  the  appointees 
were  not  entitled  to  any  priority,  and  that  they 
must  be  postponed  to  the  previous  mortgage. 
JSwrst  V.  Hurst,  16  Beav.  372  ;  22  L.  J.,  Ch.  538  ; 
1  W.  B.  105. 

Of  Puisne  Mortgagee.] — As  to  priority  amoug 
eeveral  mortgagees.    Anon,,  1  £q.  Abr.  320. 

Title  by  Adyerse  Possession.] — T.  being 


the  equitable  owner  of  a  moiety  in  lands,  under 
the  ^(dll  of  a  testator  who  had,  in  1806,  purchased 
the  entirety,  in  1812  conveyed  the  moiety  upon 
trust  to  pay  an  annuity,  and  subject  thereto,  for 
himself  in  fee.  In  1823  he  purchased  the  legal 
lee  simple  in  the  second  moiety.  By  a  settle- 
ment in  1825  he  charged  the  two  moieties  with  a 
«um  to  be  raised  at  his  death.  In  1830  he  again 
mortgaged  *be  first  moiety  only,  and  he,  or  his 
■solicitor  (who  was  also  a  trustee  of  the  settle- 
ment), deposited  with  the  second  mortgagee  the 
purchase-deeds  of  1806,  and  the  deeds  of  charge 
of  1812.  In  1832  the  second  mortgagee  first  had 
notice  of  the  settlement,  and  in  1835  she  bought 
in  the  annuity.  The  annuitant  died  in  1837.  In 
1851  the  trustee  of  the  settlement  died.  Since 
1832  the  second  mortgagee  had  been  in  possession. 
T.  died  in  1866  :— Hel(5  that  a  title  by  adverse 
possession  had  not  been  acquii-ed  by  the  second 
mortgagee.  Thorpe  y.  Holdtworth,  38  L.  J., 
Oh.  194  ;  L.  B.  7  Eq.  189  ;  17  W.  B.  394. 

By  Purehaie  of  Annuity.] — Held,  also, 


By  Purohaser  paying  first  Mortgagee's 

Debt.] — A.  having  a  reversionary  interest  in  per- 
sonalty, which  he  had  mortgaged  first  to  B.  and 
then  to  C,  agreed  to  sell  it  to  D.,  and,  D.  having 
at  A.*s  request  paid  off  B.  out  of  the  purchase- 
money,  A.  agreed  that,  until  the  sale  should  be 
completed,  I),  should  stand  in  the  place  of  B.  and 
have  the  benefit  of  B.'s  security.  In  the  memo- 
randum in  which  the  agreement  was  expressed, 
there  was  a  recital  that  the  payment  had  been 
made  to  B.  out  of  the  purchase-money,  and  in 
discharge  of  his  debt : — Held,  that  B.'s  debt  was 
not  extinguished,  but  that  D.  was  entitled  to  the 
benefit  of  B.'s  security.  Wattt  v.  Symet,  1  De  G. 
M.  &  G.  240 ;  16  Jur.  114.  Beversing  16  Sim. 
640. 

In  the  same  case  the  mortgagor  became  bank- 
rupt. Objection  to  his  evidence  in  favour  of  the 
purchaser,  on  the  ground  of  interest,  overruled. 
S,  a,  16  Sim.  640  ;  13  Jur.  245. 


Buying  in  Ineumbranee  for  less  than 


that  the  second  mortgagee  had  not,  by  purchase 
of  the  annuity,  aoqtiired  priority  over  the  first 
mortgagee.    IJf. 


Debt  due  on  it — ^Aeoount.] — Where  a  mortgagee 
buys  in  an  incumbrance,  he  shall  be  aUow^  all 
that  is  due  on  it,  though  he  bought  it  in  for  less  ; 
otherwise,  if  an  heir  or  trustee  buys  in  an  incum- 
brance.   Darey  v.  Hall,  1  Vem.  49. 


Equitable  Interests — Legal  Estate  in 


Trustee.] — If  a  puisne  incumbrancer  buys  in  a 
prior  mortgage,  and  the  legal  title  be  in  a  trustee, 
or  in  any  third  person,  then  the  buying  in  such 
first  mortgage  will  not  avail ;  but,  in  all  cases 
where  the  legal  estate  is  standing  oat,  the  incum- 
brances must  be  paid  according  to  their  priority. 
Brace  v.  Marlhorovgh  (^Duke),  2  P.  Wms.  493 ; 
Moseley,  50.    See  also  9  Mod.  38. 

First  Mortgagee  taking  seoond  Mortgage 
jointly.] — A.,  a  creditor,  having  a  security  for 
his  debt  upon  funds  of  the  debtor,  takes  after- 
wards, either  alone,  but  on  behalf  of  himseU  and 
B.,  another  creditor  of  the  same  debtor,  or  jointly 
with  B.,  a  security  for  both  debts  on  the  same 
funds  which  were  the  subject  of  A.'s  separate 
security.  A.  does  not  thereby  necessarily  rdin- 
quish  the  separate  sectirity,  or  alter  its  prece- 
dence. MUn  V.  WaMon,  2  Y.  &  0.  0.  C.  354  ; 
7  Jur.  892. 

Of  statutory  Mortgagees  —  Applioation  of 
Mortgage-moneys  in  Payment  of  prior  Mort- 
gages.] —  The  corporation  of  Exeter,  being 
owners  of  the  Exeter  Canal,  obtained  an  act  of 
parliament  giving  them  powers  to  raise  an 
unlimited  sum  upon  mortgage  of  the  canal  for 
the  purpose  of  carrying  to  completion  certain 
improvements  in  the  canal  which  the  corporation 
had  commenced  some  time  prior  to  the  passing 
of  the  act.  The  corporation  raised  a  oonsiderable 
sum  under  the  powers  given  them  by  the  act,  a 
large  portion  of  which  they  appplied  in  paying 
o#  certain  mortgages,  which  prior  to  the  passin  j^ 
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of  the  act  they  had  effected  upon  their  corporate 
property  other  than  the  canal,  and  the  money 
raised  whereby  had  been  expended  by  them  in 
the  improvements  in  the  canal  effected  prior  to 
the  act.  Upon  a  bill  being  filed  by  one  of  the 
mortgagees  under  the  act,  challenging  such  an 
application  of  the  funds  raised  by  means  of  the 
powers  given  by  the  act,  it  was  held  that,  upon 
the  true  construction  of  the  act  of  parliament, 
the  corporate  property,  other  than  the  canal, 
which  had  been  relieved  by  means  of  the  statutory 
funds  from  the  mortgages  created  prior  to  the 
passing  of  the  act,  was  the  first  fuoa  for  paying 
those  mortgages,  inasmuch  as  it  was  not  within 
the  powers  of  the  corporation  under  the  act  to 
raise  money  for  the  payment  of  any  mortgages 
previously  existing ;  and  it  was  declared  that  the 
moneys  which  had  been  so  applied  by  the  corpora- 
tion ought  to  have  been  repaid  to  the  statutory 
mortgi^ees  rateably,  and  in  proportion  to  the 
moneys  advanced  by  them  ;  and  that  the  amount 
of  such  moneys  constituted  a  debt  due  to  the 
canal  property,  for  which  the  mortgagees  under 
the  act  had  a  lien  upon  the  corporate  property, 
other  than  the  canal,  comprised  in  the  mortgages 
created  prior  to  the  act,  so  far  as  such  property 
was  remaining  vested  in  the  corporation.  Tre- 
viluin  V.  Exeter  Corporation^  18  Jur.  1019. 


Agreement  for  Priority.] — ^A  public  com- 
pany was  formed  to  erect  works,  and  borrowed 
money  for  the  purpose,  giving  mortgages  to 
secure  repayment  with  interest.  By  several 
statutes  the  exchequer  loan  commissioners  are 
authorised  to  advance  money  to  assist  in  com- 
pleting public  works,  and  to  take  mortgages  on 
the  works  and  on  the  tolls  and  profits  of  such 
works,  and  priority  is  given  to  mortgages  given 
to  the  commissioners,  over  mortgages  made  to 
private  individuals,  except  bon&  fide  creditors 
who  at  the  time  of  the  advances  by  the  commis- 
sioners aro  entitled  to  repayment.  The  57  Geo.  3, 
c.  34,  provides  that,  where  four-fifths  in  vidue  of 
the  creditors  shall  agree  in  writing  that  a  priority 
over  their  claims  shall  be  given  to  the  commis- 
sioners, such  consent  shall  be  binding  on  all  the 
creditors.  Thetcreditors  of  the  company  entered 
into  an  agreement,  by  which  they  consented  to 
give  the  commissioners*  mortgage  priority  over 
their  own  securities  (in  manner  following),  in 
the  first  place,  that  the  conmiissioners  should  out 
of  the  annual  rates  and  tolls  be  paid  interest ;  in 
the  next,  they  should  then  be  paid  interest ;  and, 
lastly,  that  the  surplus  should  be  applied  in  dis- 
charge of  the  principal  simi  advanced  by  the 
commissioners  until  that  principal  sum  should  be 
repaid  in  preference  to  all  other  claims  : — Held, 
that  an  agreement  giving  this  qualified  priority 
to  the  commissioners  \.as  valid.  S,  E.  Ry.  v. 
Jortin,  6  H.  L.  Cas.  425  ;  27  L.  J.,  Ch.  145  ;  4  Jur. 
(N.8.)  467.    Reversing  6  De  G.  M.  &  G.  270. 

^eotment  against  Mortgager— Estoppel.] 

— By  an  act  for  building  a  bridge,  the  commis- 
sioners were  empowered  to  raise  money  by  mort- 
gage, and  to  convey,  as  a  security, "  the  bridge  and 
the  tolMiouses,  and  all  the  tolls,  and  all  right, 
title  and  interest  to  the  same,"  according  to  a 
form  contained  in  the  act,  to  hold  till  the  money 
borrowed,  with  interest,  should  be  paid  and  satis- 
fied. The  act  contained  no  clause  as  to  eject- 
ment. To  an  ejectment  brought  against  the 
clerk  of  the  commissioners  by  one  who  was  not 
the  first  mortgagee,  to  recover  possession  of  the 
bridge,  toll-houses  and  toUs : — Held,  that   the 


commissioners  were  estopped  by  their  own  deed 
from  putting  in  a  prior  subsisting  mortgage  to 
defeat  the  ejectment,  by  shewing  that  aU  the 
legal  estate  had  passed  to  the  prior  mortgagee ; 
and  this,  notwithstanding  that,  as  commissioners, 
they  were  not  acting  for  their  own  benefit,  but 
in  a  public  capacity.  Doe  d.  Lety  v.  Home,  3 
G.  &  b.  239 ;  3  Q.  B.  757 ;  12  L.  J.,  Q.  B.  72 ;  7 
Jur.  38. 

Under  Landi  Improvenient  Aeti.] — Where  a 
part  only  of  the  land  charged  under  the  Lands 
Imi>rovement  Ck>mpany's  Acts,  1853  and  1855,  is 
subject  to  a  mortgage  or  other  incumbrance,  the 
charge  executed  under  the  authority  of  Uioee 
acts  has  priority  in  respect  of  the  whole  amount 
of  such  charge  over  the  mortgage  or  other  incum- 
brance, imtil  apportionment  made  by  the  inclosuie 
commissioners,  under  the  70th  section  of  the  first- 
mentioned  act,  so  as  to  enable  tlie  person  entitlnt 
to  such  charge  to  exercise  his  remedies  under 
those  acts  as  if  no  such  mortgage  or  incumbrance 
existed.  Lande  Improvement  Co,  v.  JRichntondy. 
17  C.  B.  145  ;  25  L.  J.,  C.  P.  73  ;  4  W.  R.  197. 

To  Orediton  of  Teetator.]— A  bill  by  a  creditor 
of  a  testator  alleged  that  the  testator  gave  the 
residue  of  his  estate  to  B.  and  M.,  chsfged  with 
debts ;  that  they,  shortly  after  his  death,  mort- 
gaged part  of  his  estate,  and  the  mortgage  deed 
was  framed  as  if  the  mortgagors  were  beneficial 
owners;  that  the  mortgage-money  was  not 
applied  in  payment  of  debts;  and  prayed  to 
hav6  the  mortgage  postponed  to  the  claims  of 
the  creditors.  The  mortgagees  demurred : — 
Held,  by  Knight  Bruce,  L. J.,  that  the  aliegations 
in  the  bill  exhibited  a  case  requiring  an  answer, 
and  that  it  ought  not  to  be  dispcsed  of  upon 
demurrer;  and  affirming  decision  below,  de- 
murrer overruled.  CoUingwood  ▼.  Ruuell^  84 
L.  J.,  Ch.  22 ;  10  Jur.  (N.8.)  1062  ;  11  L.  T.  322  ; 
13  W.  R.  63— L.JJ. 

Per  Turner,  L.J.,  the  allegations  in  the  bill, 
shewing  that  the  mortgagors  dealt  with  the 
estate  as  beneficial  owners,  were  not  sufficient  to 
disturb  such  a  transaction.    Ih, 

Ao  executor,  who  was  also  devisee,  subject  to 
a  charge  of  debts,  mortgaged,  by  one  and  the 
same  deed,  real  estate  of  the  testator,  and  property 
belonging  to  himself  personally.  Subsequently 
he  again  mortgaged  part  of  the  testator*8  pro- 
perty ;  and  by  a  contemporaneous  deed  made 
between  the  same  parties,  and  for  the  same  sum, 
mortgaged  property  of  his  own : — Held,  that 
these  circumstances  were  not  in  themsdves 
sufficient  to  rebut  the  ordinary  presumption  of 
law ;  that  the  executor  must  be  taken  to  have 
been  acting  in  the  due  discharge  of  his  duty ; 
and  that  therefore  the  mortgagees  must  be 
satisfied  out  of  the  mortgaged  estates  in  priority 
to  the  creditors  of  the  testator.  Barrow  v. 
Oriffith,  13  W.  R.  41. 

Creditor's  AdministratioiL  Suit  —  Conseating 
to  Sale.] — In  a  creditor's  administration  action, 
the  ordinary  rule  is  that  a  mortgagee  does  not 
lose  his  priority  by  consenting  to  a  sale  of  the 
premises  mortgaged  to  him  by  the  deceased. 
Billiard  v.  MoriaHy,  [1894]  1  Ir.  R.  316. 

To  Debts  and  Legaoiei.]— Where  an  estate  was 
devised  subject  to  debts  and  legacies,  and  the 
devisee  was  also  executor  of  the  testator,  and 
he  mortgaged  the  estate  with  a  covenant 
against  all  incumbrances  except  the  legacie9 
which  were  specified: — Held,  that  the    mort- 


1549       MORTGAGE— Prtonfi/  of  Estates,  Debts  and  Incumbrances.       1650 

gagee  was  not  subject  to  the  debts  (which  tnmed 
out  to  be  unpaid),  but  to  a  charge  of  a  sum 
equal  in  amount  to  the  legacies.  Eland  v. 
Eland,  1  Beav.  235  ;  2  Jur.  852.  Affirmed  4 
M  jl  &  Cr.  420  ;  8  L.  J.,  Gh.  289  ;  3  Jur.  474. 

Testator  devised  his  estates  charged  with  debts 
and  legacies.  The  devisee  mortgaged  the  estate 
to  A.,  subject  expressly  to  the  legacies.  A. 
having  called  in  his  monej,  and  the  devisee 
requiring  a  further  advance,  they  join  in  mort- 


gaging the  estate  to  B.,  but  not  expressly  subject 
to  the  legacies^  and  B.  is  informed,  falsely,  by 
the  devisee,  that  all  the  legacies  had  been  paid : — 
Held,  that  B.  took  the  estate  subject  to  the 
legacies.     Rogers  v.  Bogen,  6  Sim.  364. 

Praotioe — ^Decree  an  Estoppel.] — ^A  decree  in 
a  mortgagee's  suit  to  have  priorities  declared, 
and  to  ascertain  amounts  due,  is  an  estoppel  to  a 
party  in  the  suit  who  seeks  to  invalidate  the 
Hecuritv  of  a  prior  incumbrancer.  Forde  v. 
ry»^<?,'lOL.  T.  93. 

Bight  of  Prior  Inevmbraacor  to  lattitate 

Bolt.] — A  mortgagee  of  a  devisee  filed  a  bill  to 
enforce  his  security,  and  obtained  a  decree  con- 
taining an  inquiry  as  to  the  incumbrances  on 
the  estate.  Immediately  afterwards  a  legatee, 
whose  legacy  was  charged  on  the  estate,  and 
had  priority  over  the  mortgage,  filed  a  bill  to 
have  the  legacy  raised : — ^Held,  that  the  decree 
in  the  other  suit  was  no  bar  to  his  proceeding 
with  his  suit,  for  that  a  prior  incumbrancer  is 
not  bound  to  go  in  under  a  decree  obtained  by  a 
puisne  incumbrancer,  but  is  at  liberty  to  institute 
a  suit  of  his  own.  Arnold  v.  Bainhridge,  2 
De  a.  F.  &  J.  92. 


o.   To  Btatntes  Staple. 

Of  inbteqnent  over  prior  Statate.] — A.,  seised 
in  fee  in  right  of  his  wife,  joins  in  a  fine,  and 
declares  the  uses  to  B.  by  way  of  mortgage  for 
securing  15,000^,  and  subject  thereto  to  the  use 
of  A.  for  life,  the  remainder  to  the  wife  in  fee  ; 
then  A.  acknowledges  a  statute  to  C.  for  500/. ; 
then  the  wife  dies,  and  A.  sells  his  estate  for 
S,OOOZ.  to  D.,  the  son  and  heir-at-law  of  the  wife, 
who  had  no  notice  of  the  statute,  and  the  mort- 
gage is  assigned  to  a  third  person,  who  paid  off 
the  15,000/.,  and  advanced  the  3,000/. ;  then  D. 
acknowled  res  a  statute  to  £.,  who  had  no  notice 
of  C.'s  statute,  makes  his  will  and  devises  these 
lands  to  A.  and  dies.  As  to  the  3,000/. :— Held, 
clearly,  that  it  should  be  preferred  to  C.'s 
statute.  Held,  also,  that  E.*s  statute  should  be 
preferred  to  C.'s  because  the  mortgagee  was  but 
in  nature  of  trustee  for  the  son.  Bldkc  v. 
Hwngerford^  Pre.  Ch.  158. 

Of  tabsaqnent  ]lortgageet.]-^Act  of  parlia^ 
ment  for  sale  of  Lord  S.'s  estate,  and  that  the 
moneys  arising  by  sale  should  be  first  applied  to 
pay  off  the  mortgages,  and  afterwards  for  pay- 
ment of  statutes,  judgments  and  recognizances, 
with  a  saving  to  all  but  the  rights  of  the  heirs  of 
Lord  S. : — Decreed,  that  subsequent  mortgages 
shall  be  paid  before  precedent  statutes.  Ward 
V.  Cecil,  2  Vem.  711. 

Conooalment.] — ^A  counsel,  having  a  statute 
from  A.,  advises  B.  to  lend  A.  1,000/.  on  a  mort- 
gage, and  draws  the  mortgage  with  a  covenant 
against  all  incumbrances,  and  conceaU  his  own 
statute.  The  statute  shall  be  postponed  to  the 
mortgage.    Draper  v.  Borlace,  2  Vem.  370. 


d.  To  Grown  Dobta. 

In  Ooaona.]— A.,  by  deed,  assigned  certain 
sums  represented  by  a  fund  in  court  to  B.,  in 
trust  to  apply  the  same  in  payment  and  discharge 
of  money  then  due  from  A.  to  B.,  and  in  further 
payment  of  aU  and  every  the  sums  of  money 
which  B.  might  advance  to  A.,  and  subject 
thereto  in  trust  for  A.  A.  died  indebted  to  B.  in 
the  sum  of  3,000/.,  due  at  the  date  of  the  assign- 
ment, and  also  laigely  indebted  to  the  Crown. 

A.  was  further  indebted  to  a  banking  Ann,  of 
which  B.  was  a  partner,  in  a  sum  which  was 
treated  by  the  partnership  as  a  bad  debt,  and  in 
respect  of  which  B.*s  share  of  the  loss  amounted 
to  3,914/.,  and  a  further  sum  of  2,313/.  was  paid 
after  the  death  of  B.,  by  his  executor,  to  the 
Crown,  npon  process  being  issued  i^iainst  the 
estate  of  B.,  who  had  been  a  surety  to  the  Crown 
for  A.  The  Crown  claimed  priority  as  to  the 
whole  fund  in  court,  insisting  that  the  property 
comprised  in  the  deed  consisted  of  cnoses  in 
action,  and  that  no  notice  had  been  given  to  the 
trustees  of  the  fund : — ^Held,  that  the  estate  of 

B.  was  entitled  to  the  benefit  of  the  deed,  in 
respect  of  the  sum  due  at  the  date  of  it,  and  the 
sum  paid  by  the  executor,  but  not  to  the  sum 
representing  B.'s  share  of  the  loss  in  the  part- 
nership transaction.  Ibtter  v.  JSargreaves,  1 
Keen,  281. 

Of  Bqvitoble  Mortgagoo.1— Where  Crown  had 
seized  for  its  debt  lands  of  simple  contract  debtor, 
affected  with  an  equitable  mortgage,  the  court 
ordered  the  money  due  to  the  mortgagee  to  be 
paid  out  of  the  proceeds  of  the  sale  l^ore  the 
Crown  should  be  satisfied.  Casberd  t.  AU.-Qen,, 
6  Price,  411 ;  20  R.  B.  671. 

By  Deposit]— Deposit  of  title  deeds  by 

simple  contract  debtor  of  the  Crown,  for  securing 
part  of  purchase-money  to  be  paid  in  considera- 
tion of  other  lands  sold  to  him,  is  an  equitable 
mortgage,  and  binds  the  Crown;  and  that, 
although  purchaser  have  also  given  his  bond  to 
vendor  for  whole  amount.    Ih» 

Equitable  mortgage  by  deposit  of  deeds,  by 
accountant  of  Crown,  to  one  who  has  an  oppor- 
tunity of  knowing  mortgagor  is  or  may  become 
a  debtor  to  Crown  is  not  available  against  an 
extent    Broughton  v.  Davis,  1  Price,  216. 

An  agreement,  on  borrowing  (by  recital  in  a 
bond)  money,  on  the  part  of  the  borrower,  that 
certain  real  property  (freehold  and  leasehold) 
should  stand  pledged  for  repayment  of  it,  and  a 
delivery  of  the  title  deeds,  amounting  in  equity 
to  a  mortgage  or  a  right  to  a  mortgage,  creates  a 
lien,  binding  as  against  the  prerogative  lien  of  the 
Crown  in  respect  of  a  debt  accruing  due  to  the 
king  subsequently;  and  the  equitable  mort- 
gagees are  entitled  to  be  first  paid  their  principal 
and  interest  out  of  the  produce  of  the  side  of  the 
premises,  the  property  of  the  Crown  debtor, 
seized  under  an  extent  in  chief.  Feetor  t.  PhUvott, 
12  Price,  197 ;  26  R.  R.  650. 

See  also  N.  3,  post,  coL  1715. 

e.  27otioo— Xflbot. 

In  General.] — One  who  lends  money  on  a 
security  which  he  is  advised  by  a  lawyer  to  be  a 
good  one,  yet  if  it  proves  otherwise,  and  he  has 
notice  that  another  made  title  to  it,  he  must 
deUver  up  aU  the  writings  relating  to  it,  but  not 
the  mortgage  deed,  for  there  may  be  covenants 
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in  that  for  payment  of  the  money.     Opie  y. 
Godolphin,  Pre.  Ch.  648. 

Of  SetUement.] — ^A  mortgagee,  with  notice  of 
the  settlement,  cannot  protect  himself  as  a  pur- 
chaser, or  be  distingaished  from  the  tenant  for 
life,  the  mortgagor.  JByre  y,  DolpMn^  2  Ball  k,  B. 
290  ;  12  B.  B.  94. 

Mortgagee  Aeooiutable  for  Bent  since  Poi- 
•68sio]i.J— -G.  on  the  marriage  of  his  daughter 
with  T.,  by  a  settlement  of  1815,  conveyed  certain 
premises  held  under  a  lease  for  three  lives  or 
zorty-one  yeais,  upon  trust  to  raise  600Z.,  and  to 

SEiy  the  interest  thereof  to  T.,  during  the  joint 
ves  of  T.  and  wife,  and  after  his  decease  to 
his  wife  as  jointure,  and  after  her  decease  to  pay 
the  principal  to  the  issue  of  the  marriage  ;  and  it 
was  agreed  that  said  sum  of  600Z.  should  remain 
a  charge  on  said  lands  for  six  years,  and  then  be 
raised  out  of  the  rents  at  the  rate  of  50Z.  per 
annum  with  interest.  G.  having  become  indebted 
to  O.,  on  the  23rd  of  January,  1822,  with  the  con- 
currence of  T.  and  wife,  granted  to  him  a  rent 
charge  of  50Z.  a  year  out  of  a  part  of  the  said 
premises  until  the  debt  shoald  be  paid  off ;  and 
also,  on  the  same  day,  with  the  like  concurrence 
of  T.  and  wife,  demised  to  him  the  remainder 
of  the  said  premises  at  a  rent  of  60Z.  a  year,  to 
be  retained  until  he  should  be  paid  off ;  and  in 
1828,  in  consideration  of  a  farther  sum,  mortgaged 
to  O.  the  said  last-mentioned  premises : — Held, 
that  the  settlement  of  1815  could  not  be  viewed 
as  a  mortgage,  and  that  O.  having  dealt  with  the 
estate  with  notice  of  that  settlement,  was  accoont- 
able  for  the  bygone  rents  from  the  period  at 
which  he  enter^  into  the  possession.  Held, 
also,  that  as  the  interest  in  the  premises  depended 
on  one  old  life,  there  should  be  a  decree  for 
immediate  payment.  Turhingon  v.  Kearman^ 
LL  ft  G.  t.  Sugd.  35. 

Mortgage  ordered  to  bo  Assigned  to  Tmitee.] 
— Mortgage  by  husband  and  wife  of  the  wife*s 
estate,  to  persons  who  had  notice  of  a  settlement 
made  before  the  marriage  during  the  wife*s 
infancy,  ordered  to  be  assigned  to  uie  trustee  in 
settlement ;  but  interests,  during  the  life  of  hus- 
band and  wife,  to  be  applied  to  the  payment  of 
the  mortgages,  without  prejudice  to  ner  remedy 
against  the  husband.  As  to  what  the  settlement 
imuie  during  the  wife*8  infoncy  will  bind  her, 
quaere.    Dmnfori  v.  Lano^  1  Bro.  0.  0. 106. 

Snbioqnent  Mortgagee  bound  by  Coronanti.] 
— ^Where  a  father,  being  seised  of  the  absolute 
interest  in  the  lands  of  K.  and  M.,  and  of  an 
estate  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  in  the  lands  of  J.,  and  being 
indebted  by  judgments  which  were  charges  upon 
all  these  lands,  by  settlement,  executed  on  the 
marriage  of  his  second  son  E.,  settles  on  his 
second  son  and  the  issue  of  the  marriage,  and,  by 
a  contemporaneous  deed,  conveys  his  life  estate 
in  F.  and  the  reveision,  subject  to  his  life  estate, 
in  M.  to  his  eldest  son;  and  the  eldest  son 
thereby  covenants  generally  to  indemnify  the 
lands  settled  on  the  second  son  against  idl  the 
father's  incumbrances  : — Held,  that  a  subsequent 
mortgagee  of  F.  and  M.,  with  notice  of  this 
covenant,  and  of  the  incumbrances,  was  bound 
by  them,  and  was  not  entitled  to  contribution 
as  against  the  lands  of  K.  Power  v.  Standuk, 
8  Jr.  £q.  B.  526 


Of  Corenant— Premises  subject  to  Annuity,  in 
Hands  of  Mortgagee.] —A  father  being  seised  of 
estates  in  tail  and  in  fee,  on  his  daughter's  mar- 
riage covenanted  with  two  trustees,  one  of  whom 
was  his  son,  to  pay  an  annuity  to  his  daughter 
out  of  the  rents  and  income  of  his  real  and 
personal  estates,  and  by  deed  or  will  to  settle  an 
estate  of  2002.  a  year,  or  at  his  own  election 
4,000Z.  in  lieu  of  it,  on  certain  trusts,  for  the 
benefit  of  his  daughter  and  her  husband  and  their 
issue.  By  a  subsequent  deed,  the  father  and  son, 
no  other  person  being  a  party,  agreed  to  suffer  a 
recoveiy  of  the  entailed  estates,  uid  to  sell  them, 
and  also  the  fee  simple  estates,  and  that  out  of 
the  proceeds  the  father's  debts  (for  some  of  which 
the  son  was  surety)  should  be  paid,  and  that 
certain  sums  should  be  taken  by  the  fother  and 
son  for  their  own  use,  and  that  4,0002.  should  be 
paid,  and  provision  made  for  the  annuity  pursoant 
to  the  covenant  on  the  daughter's  marriage.  A 
recovery  was  accordingly  sultered,  and  the  estates 
were  limited  to  the  father  and  son  in  fee.  The 
father  and  son  afterwards  agreed  to  abandon  the 
last-mentioned  agreement^  and,  in  consideration 
of  the  son  covenanting  to  pay  the  father's  debts, 
the  estates  were  conveyed  by  them  to  the  son  in 
fee.  The  son  afterwards  mortgaged  the  estates 
comprised  in  the  recovery  : — Held,  that  the 
covenant  &r  payment  of  the  annuity  created  a 
charge  on  the  estates,  and  that,  the  mortgagee 
having  had  notice  of  that  covenant,  the  premises 
were  subject  to  the  annuity,  but  that  the 
covenant  to  settle  the  estate  of  4,0002.  in  lieu  of 
it  created  no  lien  or  charge  on  any  of  the 
father's  estates,  and  that  the  subsequent  agree- 
ment between  the  father  and  son  was  merely 
voluntary,  and  was  fairly  abandoned  by  them. 
Barenthaw  v.  Hollier,  7  Sim.  3.  Affirmed,  id. 
16,  n. ;  4  L.  J.,  Ch.  119. 

Of  Mairiago  Artiolos.]— By  marriag^e  articles, 
a  husband  covenanted,  in  consideration  of  his 
wife's  portion,  to  settle  an  estate  to  his  own  use, 
and  after  his  decease  to  the  use  of  his  heirs  on 
the  body  of  his  intended  wife,  and  for  want  of 
such  issue,  to  his  own  right  heirs  for  ever.  The 
articles  did  not  express  any  further  intention  of 
providing  for  the  children  of  the  marriage,  and 
made  a  provision  for  the  intended  wife  in  lieu  of 
dower.  No  settlement  was  executed ;  and  the 
husband  mortgaged  the  estate,  and  at  the  same 
time  delivered  the  articles  to  the  mortgagee  : — 
Held,  on  his  death,  that  under  the  articles  he 
was  entitled  to  a  life  estate  only,  and  that  the 
mortgagee  took  with  notice,  and  could  not  there- 
fore hold  as  against  the  issue  of  the  marriage. 
Daviet  v.  Jkivies^  4  Beav.  54. 

Of  Agreement  between  Parties.  1 — A  mortgagee 
of  leaseholds  for  1,1502.  entered  into  a  parol 
agreement  with  the  mortgagor  to  concur  in  a 
new  mortgage  for  7502.,  to  be  paid  to  the  original 
mortgagee  in  reduction  of  her  debt,  so  that  the 
new  mortgage  should  be  the  first  charge,  but 
upon  an  exnress  understanding  that  the  mort- 
gagor shoula  execute  to  her  a  second  mortgage 
for  the  balance.  The  new  mortgage  was  exe- 
cuted accordingly ;  and  it  recited  that  the 
original  mortgagee  had  agieed  to  accept  7502., 
and  to  release  the  premises  from  the  moneys 
secured  by  the  original  mortgage,  and  to  make 
other  arrangements  with  the  mortgagor  for  pay- 
ment of  the  residue  of  the  1,1502. ;  and  the  aeed 
witnessed  that,  in  pursuance  of  such  agreement, 
and  in  consideration  of  7502.  paid  to  the  original 
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mortgagee,  she  and  the  mortgagor  assigned  the 
mortgage  premises  to  the  new  mortgagee  for 
loOL  (Sscnarged  from  the  original  mortgage. 
A.f  terwards  the  750Z.  was  paid  off  by  another 
person,  to  whom  the  mortgagor  applied  for  that 
purpose,  on  an  agreement  for  an  assignment ; 
but  all  parties  had  notice  of  the  agreement  with 
the  original  mortgagee.  On  the  original  mort- 
gagee tiling  a  biU  to  be  declared  first  incnm- 
brancer  or  to  redeem  : — Held,  that  she  might 
adduce  parol  evidence  of  the  agreement  with 
her,  and  was  entitled  to  redeem  on  payment  of 
the  750/.  and  interest,  but  had  not  a  Hen  prior 
to  that  of  the  person  who  had  last  advanced 
that  sum.  Banks  v.  Whittall,  1  De  G.  &  Sm. 
536 ;  17  L.  J.,  Ch.  14,  352. 

Of  Payment  of  Furehase  Money.] — ^Where  a 
solicitor  took  a  mortgage  in  fee  from  his  client, 
and  entered  into  possession,  he  afterwards  trans- 
ferred the  mortgage  and  handed  over  the  title- 
deeds,  but  continued  in  possession  as  the  visible 
owner,  paying  interest  to  the  transferee,  and, 
having  obtained  from  the  latter  the  deeds  with 
a  view  to  the  sale,  he  received  the  purchase- 
money,  and  the  purchaser  entered  into  posses- 
sion, without  any  notice  of  the  transferee's 
charge,  until  the  solicitor  absconded,  when  he 
was  first  informed  of  it :  —  Held,  that,  if  the 
transferee  had  no  notice  of  the  payment  of  the 
purchase-mon^y  until  that  time,  there  having 
been  a  delay  in  the  completion  of  the  purchase 
on  the  ground  of  an  alleged  defect  in  the  title, 
he  was  not  to  be  postponed  to  the  purchaser. 
Stevens  v.  Stevens,  2  Ck)ll.  C.  G.  20 ;  14  L.  J„  Ch. 
252  ;  9  Jur.  984. 

Of  Charge  for  Payment  of  Debts.] — Mortgagees 
with  notice  of  a  specific  charge  for  payment  of 
debts  upon  devised  estates,  were  held,  notwith- 
standing releases  of  the  executors  to  the  devisees 
(such  devisees  being  themselves  two  of  the  exe- 
cutors, and  the  releases  not  shewing  that  the 
charges  had  been  raised  and  paid),  to  be  bound 
to  see  to  the  application  of  the  mortgage  money. 
BraUhwaite  v.  Britain^  1  Keen,  206. 

Devise  for  payment  of  debts,  the  trustees 
convey  to  A.  for  the  purpose  of  the  trust ;  A. 
mortgages  to  several  p>erson8,  who  have  notice 
of  the  trust ;  these  mortgages  are  good.  Hard- 
toich  V.  Myjid,  1  Anst.  109  ;  3  B.  R.  562. 

By  Witnessing  Mortgage.]  —  Where  a  first 
mortgagee  is  a  witness  to  the  second  mortgage, 
though  no  actual  proof  of  his  knowing  the  con- 
tents thereof,  yet,  since  the  presumption  is  that 
he  might  have  known  the  same,  this  shall  post- 
pone him.  Mocatta  v.  Murgatroydy  1  P.  Wms. 
394.    Sed  quaere,  see  Id,  n. 

By  Mortgage  being  prepared  by  Mortgagor's 
Solicitor.] — ^A  mortgage  was  given  for  a  judg- 
ment debt ;  there  was  a  prior  equitable  charge, 
of  which  ^e  mortgagee  had  no  direct  notice, 
but  no  investigation  of  title  or  production  of 
deeds  was  had ;  besides  which,  by  arrangement, 
the  mortgagor's  solicitor  prepared  the  deed  for 
the  mortgagee's  solicitor.  The  court  concluded 
that  the  arrangement  was  to  give  a  mortgage 
subject  to  existing  charges,  and,  also,  that  the 
mortgagee  was  affected  by  the  notice  possessed 
by  the  mortgagor's  solicitor  of  the  prior  equitable 
title.    Tweedale  v.  Tweedale,  23  Beav.  341. 

Through  Solicitor  Acting  for  Two  Parties.] — 
L.  had  an  equitable  security,  dated  in  1848.    G. 


in  1850  took  a  legal  mortgage  in  fee  of  the  same 
estate  without  notice.  In  May,  1851,  the  estate 
was  mortgaged  to  W.  and  A.  for  3,0002.,  and  in 
August,  1851,  to  E.,  for  2,000Z.  In  December, 
1851,  B.  and  B.  lent  6,000Z.  on  security  of  same 
estate,  and  on  this  transaction  their  solicitors 
received  notice  of  L.'s  security.  In  September, 
1853,  H.  took  a  transfer  of  the  mortgages  to  C, 
W.,  and  A.  and  B.,  without  any  notice  of  L.'s 
security,  but  employed  in  the  transaction  the 
solicitors  who  had  been  employed  by  B.  and  B. : 
— Held,  that  the  notice  received  by  them  as 
solicitors  for  B.  and  B.,  in  1851,  could  not  be 
carried  on  so  as  to  affect  H.,  and  that  he  was 
entitled  to  tack  the  3,0002.  and  2,0002.  to  his 
first  mortgage.  Lloyd  v.  Attwood,  3  De  G.  Jt  J. 
614  ;  29  L.  J.,  Ch.  97  ;  5  Jur.  (N.8.)  1322. 

Through  Mortgagor  being  the  only  Solicitor 
employed.] — ^Where  a  mortgagor  is  a  solicitor  and 
prepares  the  mortgage  deed,  no  other  solicitor 
being  employed  in  the  transaction,  the  mortgagor 
will  not  be  considered  as  the  solicitor  for  the 
mortgagee,  so  as  to  affect  the  mortgagee  with 
notice  of  facts  within  the  mortgagor's  knowledge, 
unless  there  be  some  consent  on  the  part  of  the 
mortgagee  to  constitute  the  relation.  Espin  v. 
Pemberton,  2  De  G.  &  J.  547 ;  28  L.  J.,  Ch. 
311 ;  5  Jur.  (N.S.)  157  ;  7  W.  R.  221.  Affirm- 
ing 4  Drew.  333. 

Throngh  Solicitor  acting  for  all  Parties.] — 
A  solicitor  took  a  mortgage  of  an  equity  of 
redemption  and  sub-mortgaged  it.  Soon  after- 
wards he  and  the  first  mortgagee  and  the  mort- 
gagor joined  in  a  new  mortgage  of  part  of  the 
property,  he  acting  as  the  solicitor  for  all  the 
parties  to  the  transaction,  and  suppressing  all 
mention  of  the  sub-mortgage  : — Held,  that  the 
new  mortgagee  was  affected  by  the  solicitor's 
knowledge  of  the  sub-mortgage  (his  fraud  not 
excluding  the  effect  of  such  notice),  and  took 
subject  to  it,  except  to  the  extent  of  the  money 
paid  by  him  in  satisfaction  of  the  first  mortgage. 
Atterbury  v.  WallUy  8  De  G.  M.  &  G.  454  ;  25 
L.  J.,  Ch.  792  ;  2  Jur.  (N.B.)  117 ;  4  W.  K. 
734. 

Throngh  Solicitor  party  to  a  Fraud.] — The 
rule  that  notice  of  a  trust  through  his  solicitor 
is  not  imputed  to  a  mortgagee  where  the  solicitor 
is  a  party  to  a  fraud,  discussed.  Cave  v.  Cuvej 
or  Chaplin  v.  Cave,  49  L.  J.,  Ch.  505  ;  16  Ch.  D. 
639  ;  42  L.  T.  730 ;  28  W.  R.  793. 

ConstmctiTO  —  Through  Solicitor.]— A  soli- 
citor mortgaged  property  A.  to  a  client,  retaining 
the  deeds  in  his  own  possession.  He  then  fraudu- 
lently deposited  the  deeds  by  way  of  equitable 
mortage  with  another  person,  and  on  the  same 
day  executed  a  demise  of  property  B.  by  way 
of  further  securing  the  sum  due  to  his  client  on 
property  A.  The  demise  was  never  communi- 
cate to  the  client,  but  remained  in  the  solicitor's 
possession  until  his  death.  Some  years  after  the 
execution  of  the  demise  the  solicitor  executed  a 
legal  mortgage  in  fee  of  property  B.  to  a  third  set 
of  mortgagees  : —  Held,  that,  even  if  the  first 
mortgagee  of  property  A.  had  (which  it  was  held 
he  hml  not)  constructive  notice  of  the  demise  by 
reason  of  the  fact  that  the  person  making  it  was 
his  solicitor,  such  notice  would  not  alter  the 
voluntary  character  of  the  demise,  inasmuch  as 
notice  must  be  acted  upon  before  consideration 


1555       UOKEGAGE— Priority  of  Estates,  DebU  and  Incumhances.       1556 

can  arise  out  of  it.    Barker^  In  re,  Jones  y. 
Bijffott,  44  L.  J.,  Ch.  487  ;  23  W.  B.  944. 


Part&enhip.] — C.  and  B.,  tenants  in 

common  in  fee,  in  eqtrnl  shares,  of  a  messuage 
and  premises,  entered  into  partnership,  and  it 
was  agreed  by  the  articles  that  this  property 
should  be  partnership  assets  ;  and  it  became  the 
place  where  the  business  of  the  firm  was  carried 
on.  After  this  B.  made  a  legal  mortgagee  in  fee 
of  one  moiety  to  secure  his  private  debt  to  a 
person  who  knew  that  the  property  was  the 
place  of  business  of  the  firm.  Some  years  after- 
wards B.  absconded,  and  C.  was  obliged  to  pay 
the  debts  of  the  firm,  all  of  which  had  been 
contracted  since  the  mortgage,  and  a  large 
balance  thus  became  due  to  him : — Held,  that 
as  the  mortgagee,  when  he  took  his  security, 
knew  that  the  firm  was  in  possession  of  the 
property,  he  had  constructive  notice  of  the  title 
of  the  partnership,  and  that  his  claim  must  be 
postponed  to  that  of  C. ;  and  that  the  circum- 
Ktances  of  the  debts  paid  by  G.  having  been 
incurred  since  the  mortgage  did  not  affect  the 
case.  Cavander  v.  Bult-eel,  43  L.  J.,  Ch.  370 ; 
L.  B.  9  Ch.  79 ;  29  L.  T.  710 ;  22  W.  B.  177. 


Kotioe  of  XziBtenoe  of  Debenture  not 

Notiee  of  Contents.] — ^Actual  notice  by  the  soli- 
citor of  the  mortgagees  of  the  existence  of  certain 
debentures  is  not  constructive  notice  of  their 
contents  and  of  the  restrictive  chiuse  in  such 
debentures,  so  as  to  affect  the  mortgagees  with 
notice  of  such  restrictive  clause.  EitglUh  and 
Seottish  Investment  Co.  v.  Brunt on^  62  L.  J.,  Q.  B. 
136  ;  [1892]  2  Q.  B.  700  ;  4  B.  58 ;  67  L.  T.  406  ; 
41  W.  B.  133-~C.  A. 

Of  Memorandnm  of  Prior  Chargtt  drawn  np  by 
pnifno  Mortgagee.] — A  solicitor  drew  up  a 
memorandum  of  charge  by  A.  in  favour  of  the 
plaintiff.  Afterwards  the  solicitor  took  a  legal 
mortgage  to  himself  from  A.  of  the  same  pro- 
perty. The  plaintiff  brought  an  action  claiming 
priority.  There  was  a  conflict  of  evidence  at 
the  trial  whether  the  memorandum  was  signed 
at  the  time  it  was  prepared,  the  solicitor  depos- 
ing that  it  was  not  then  signed,  nor,  to  his 
knowledge,  signed  before  the  legal  mortgage  : — 
Held,  without  deciding  the  disputed  point,  that 
the  solicitor  had  notice  of  the  memorandum, 
which,  therefore,  had  priority  over  the  legal 
mortgage.    Hv^ginn  v.  Bvrcluill,  60  L.  T.  32. 

Fond  in  Court  —  Mortgagor  and  Mortgagee 
parties  to  Suit,  Votioe  through.] — After  a  mort- 
gage of  a  reversionaiy  interest  in  a  share  of 
pci-sonalty  Isequeathed  by  will,  a  suit  was  insti- 
tuted for  the  administration  of  the  testator's 
estate,  to  which  the  mortgagor  and  mortgagee 
were  parties  ;  and,  after  the  master  by  his  report 
had  found  the  fact  of  the  mortgage,  the  mort- 
gagor made  a  further  mortgage  to  the  mortgagee. 
The  latter,  however,  did  not  obtain  a  stop-order 
upon  the  fund  in  court  representing  the  share. 
The  mortgagor  became  insolvent,  and  the  ques- 
tion was  raised  as  to  whether  the  fund  (being 
8till  reversionary)  passed  to  the  assignee  as  being 
in  the  insolvent's  order  and  disposition,  or  whether 
it  belonged  to  the  mortgagee,  subject  to  the 
equity  of  redemption  : — Held,  that,  although  no 
stop-order  had  been  obtained  on  the  fund,  yet,  as 
the  mortgagor  and  mortgagee  were  parties  to  the 
suit  and  the  fund  was  in  court,  there  was  notice 


of  the  incumbrance,  and  hence,  therefore,  that  the 
fund  was  not  in  the  order  and  disposition  of  tbo 
insolvent,  and  nothing  passed  to  the  assignee  bur 
the  equi^  of  redemption.  Qrainge  v.  Warner^ 
12  L.  T.  564  ;  13  W.  B.  833. 

Of  Equitable  Mortgmg« — Onu.] — An  equit- 
able mortgagee  will  not  be  preferred  to  a  subae- 
qaent  legal  mortgagee,  who  had  no  notice  of  the 
equitable  mortgage  ;  and  the  onus  Ues  upon  the 
former,  claiming  a  priority,  to  prove  that  the 
latter  had  such  notice.  Hardy ^  £iBparte^  2  Deae. 
&  C.  393. 


Intention.]  —  A  mortgage  was   made. 


"  subject  to  prior  incumbrances  "  : — Held,  under 
the  circumstances,  that  a  prior  equitable  charge 
was  not  included,  it  being  unknown  to  the  mort- 
gagee, and  it  not  app^ring  to  have  been  the 
intention  of  the  mortgagors  to  include  it.  Green- 
wood V.  Chnrchill,  6  Beav.  814 ;  12  L.  J.,  Ch. 
400. 


Deposit  by  Tmstee  with  knowledge  of 


Cattni  que  Tnut.] — ^An  owner  of  the  legal  estate 
in  realty  deposited  the  title  deeds  of  it  with  the 
plaintiffs,  to  secure  moneys  advanced  by  them  tc> 
him.  He  afterwards  admitted  that  he  wafr 
originally  trustee  of  the  legal  estate  in  the  pro- 
perty for  A.,  to  whom  such  legal  estate  was  after- 
wards conveyed.  It  appeared,  from  the  balance 
of  the  evidence  in  the  case,  that  A.  must  have 
known  of  the  deposit  of  the  deeds  with  the  plain- 
tiSa : — Held,  that  they  were  entitled  to  a  decree 
for  the  sale  of  the  realty,  and  payment  of  what 
was  due  to  them,  with  costs  of  suit,  to  be  paid  by 
A.  SfiarpUs  v.  Adams,  32  Beav.  213  ;  8  L.  f . 
138;  IIW.  B.450. 


Avoiding  Inqniry.]  — The  title  deeds  of 


an  estate  were  deposited  with  the  plaintiff  as  a 
security  for  his  demand.  The  defendant  fourteen 
years  afterwards,  upon  the  eve  of  the  bankruptcy 
of  the  mortgagor,  took  a  mortgage,  antedated ;  he 
had  notice  of  the  deposit,  but  avoided  inquiring 
the  purposes  for  which  it  was  made.  The  court 
decreed  for  the  plaintiff.  Birch  v.  Ellames,  ^ 
Anst.  427  ;  3  B.  K.  601, 

Veeesiity  for  making  Inqniry.] — A  person 
who  advances  money  on  security  of  property, 
with  notice  that  there  are  charges  affecting  it^ 
cannot  claim  as  purchaser  without  notice  of  those 
charges,  because  he  believed  that  two  charges  of 
which  he  was  cognizant,  and  which  were  suffi- 
cient to  satisfy  the  words,  were  all  the  charges 
upon  it.  He  is  bound  to  inquire  whether  these  are 
all  the  charges  affecting  the  property.  Jonas  v» 
Williams,  24  Beav.  47  ;  3  Jur.  1066. 

A  false  answer,  or  a  reasonable  answer,  given 
to  an  inquiry,  may  be  sufficient  to  dispense  with 
further  inquiries  ;  but  a  purchaser  cannot  excuse 
himself  for  not  having  made  proper  inquiries,  on 
the  ground  that  had  he  made  them  there  would 
have  been  no  satisfactory  result.   lb. 

Of  Judgment — ^Undne  Ezeontion  of  Pow«r.] — 

A  married  woman  having  a  life  estate,  with 
power  to  dispose  of  the  same  in  trust  for  such 
person  or  persons,  for  such  estate  or  interests,  or 
upon  or  subject  to  such  powers,  provisions,, 
charges,  and  limitations,  as  she  should  at  any 
time  during  her  life,  by  deed  attested  by  two  or 
more  subscribing  witnesses,  or  by  her  last  will., 
attested  by  three  witnesses,   direct,  limit  and 
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But  the  court  will  not  postpone  a  legal  mort- 
gagee to  a  subsequent  equitable  mortgagee  on 
the  ground  of  any  mere  carelessness  or  want  of 
prudence  on  the  part  of  the  legal  mortgagee. 
Northern  Qmnties  of  England  Fire  Ineuranoe 
G),  V.  Whipp,  58  L.  J.,  Ch.  629  ;  26  Ch.  D.  482  ; 
51  L.  T.  806  ;  82  W.  R.  626—0.  A. 


appoint,  joined  her  husband  in  executing  a  joint 
and  several  bond,  attested  by  one  witness  only, 
upon  which  joint  and  several  judgments  were 
entered ;  and  subsequently  by  deed,  attested  as 
prescribed  by  the  power,  she  conveyed  the  lands 
to  a  mortgagee  who  had  notice  of  the  judgment : 
— Held,  that  as  against  the  mortgagee  the  bond 
w^is  not  a  due  execution  of  the  power,  and  that 
the  judgments  did  not  affect  the  lands  in  the 
hands  of  the  mortgagee.  O*  Oallaghan  v.  Comyn^ 
LL  &  G.  t.  Plunk.  484. 

Of  Money  expended  on  ImproTomentt.] — ^A. 
lent  to  B.  550/.  on  mortgage  of  premises,  imder 
circumstances  disclosing  an  equitable  claim  to 
the  premises  on  the  part  of  0.  A  sum  of  320Z. 
was,  with  C.*s  knowlecige,  laid  out  in  the  improve- 
ment of  the  premises  : — ^Held,  that  the  mortgage 
must  stand  good  as  a  security  for  320/.  Hughte 
V.  Seanory  18  W.  R.  108. 

Of*  Mortgage  by  Administrator  forSepairt.] 

— ^An  administrator  having  no  power  to  mort- 
gage leaseholds  of  the  intestate  mider  leases  not 
containing  repairing  covenants,  in  order  to  raise 
money  for  repairing  the  property,  such  a  mort- 
gage will  be  set  aside  as  against  a  mortgagee 
who  has  notice  of  the  purpose  for  which  the 
money  is  raised.  RlchetU  v.  Lewie,  51  L.  J., 
Ch.  837  ;  20  Ch.  D.  745  ;  46  L.  T.  368  ;  30  W.  B. 
609. 

2.  Of  Puisne  Inottubranceb. 

See  also  G.  1,  a.  and  &,  cols.  1535,  1540. 

a.  Without  Notice. 

In  Oonoral.] — Second  mortgagee  with  notice 
of  a  former,  but  without  notice  of  a  trust  charge 
antecedent  to  both,  of  which  first  mortgagee 
had  notice,  must  take  subject  to  that  demand. 
Secns,  if  first  mortgagee  had  not  notice.  Pom- 
fni  ^Earl)  v.  KeUon  (Lord),  2  Ves.  485. 

With  Potiatsion  of  Deodi.]-^It  is  not  a 

general  rule  in  equity  that  second  mortgagee 
who  has  the  title  deeds,  without  notice  of  prior 
incumbrance,  shall  be  preferred ;  negligence 
alone  will  not  postpone  the  first ;  there  must  be 
fraud.  Eeane  v.  JSicknell,  6  Yes.  183  ;  5  R.  R. 
245. 

Delivexy  up  by  Seeond  to  First  Mort- 
gagee.]— Where  there  is  a  subsequent  mortgagee 
without  notice  who  has  possession  of  the  title 
deeds,  the  first  mortgagee  shall  not  compel  a 
delivery  of  the  writings  from  him,  without 
paying  him  his  mortgage  money.  Head  v. 
EgerUm,  3  P.  Wms.  280. 

Oronndt  on  whioh  Legal  Mortgage  postponed 
to  inbseqnent  Equitable  Security. J— The  court 
will  postpone  a  legal  mortgage  to  a  subsequent 
equitable  security :  (1)  where  the  legal  mort- 
gagee has  assisted  in  or  connived  at  the  fraud 
which  led  to  the  creation  of  the  subsequent 
equitable  estate,  of  which  assistance  or  con- 
nivance the  omission  to  use  ordinary  care  in 
inquiring  after  or  keeping  the  title  deeds  may 
be  suflScient  evidence  where  such  conduct  cannot 
otherwise  be  explained ;  or  (2)  where  the  legal 
mortgagee  has  made  the  mortgagor  his  agent 
with  authority  to  raise  money,  and  the  security 
given  for  raising  such  money  has  by  misconduct 
of  the  agent  been  represented  as  the  first  estate. 


Nogleet  to  porfbet  Boonritj.]— Where  a  mort* 
gagee  who  has  obtained  an  order  appointing  a 
receiver  and  restraining  the  mortgagor  from 
dealing  with  the  property  comprised  in  the  mort- 
gage takes  no  further  steps,  either  by  himself  or 
by  the  receiver,  to  perfect  his  security,  such 
neglect  constitutes  laches  which  will  postpone 
him  to  a  subsequent  incumbrancer,  who  haa 
taken  without  notice  of  any  prior  incumbrance,, 
and  has  used  due  diligence.  Wigram  v.  Buckley . 
63  L.  J.,  Oh.  689  ;  £1894]  3  Oh.  483 ;  7  R.  469  i 
71  L.  T.  287  ;  48  W.  R.  147. 

Trustee  lending  to  Benofloiarj.]— A  trustee 
who  has  the  legal  estate,  and  takes  from  hia 
cestui  que  trust  an  assignment  of  the  equitable 
interest  by  way  of  security  for  money  advanced 
to  the  cestui  que  trust,  can  avail  himself  of  the 
legal  estate  as  a  protection  against  a  prior  incum- 
brance of  which  he  had  no  notice.  Newman  v. 
Newfnan,  54  L.  J.,  Ch.  598  ;  28  Ch.  D.  674  ;  52 
L.  T.  422  ;  33  W.  R.  505. 

Mistake.] — ^The  steward  of  a  manor  mortgaged 
his  estate  four  times,  but  entered  the  admittance 
of  the  third  mortgage  in  a  wrong  book,  contrary 
to  the  custom  of  the  manor.  Per  curiam,  when 
there  is  a  second  mortgage  of  part  of  the  landa 
that  were  before  in  mortgage,  he  shall  not  redeem 
part  of  the  first  mortgage,  and  so  put  the  first 
mortgagee  to  seek  what  is  due  to  him  out  of  the 
residue  of  the  lands  where  he  has  a  precedent 
title  to  the  whole ;  but,  paying  all  that  is  due^ 
he  shall  redeem  the  whole : — <)rdered,  that  the 
second  mortgagee  shall  redeem  what  was  con- 
tained in  his  own  mortgage,  and  the  master  to 
settle  what  proportion  he  shall  pay  to  the  first : 
— Decreed  also,  that  the  fourth  mortgagee,  being 
without  notice  of  the  third,  which  was  entered 
in  a  wrong  book,  the  third  shall  be  postponed 
until  after  the  fourth  is  satisfied.  Welman  v. 
Warren,  2  Eq.  Abr.  595. 

Fraud.] — ^In  1873  D.,  in  order  to  carry  out  a 
fraudulent  scheme,  obtained  a  transfer  to  him- 
self of  mortgages  of  freehold  property,  and  after 
various  dealings  with  it  the  legal  estate  was,  in 
September,  1875,  conveyed  by  a  mortgagee  to  H. 
in  trust  for  M.,  and  in  March,  1876,  by  H.  to  M. 
M.  was  alleged  to  have  been  an  accomplice  of 
and  trustee  for  D.  In  August,  1874,  in  pursuance- 
of  this  scheme,  T.,  claiming  to  be  entitled  to  this 
property  under  a  fictitious  lease  for  ninety-eight 
years,  purporting  to  have  been  granted  to  him  in 
March,  1870,  by  a  merely  fictitious  freeholder 
(an  agent  and  accomplice  of  D.),  demised  the 
property  by  way  of  mortgage  to  A.  In  Novem- 
ber, 1874,  M.  claiming  to  be  entitled  to  the  same 
property,  under  a  fictitious  lease  for  ninety-nine 
years,  also  dated  March,  1870,  and  purporting  to 
be  granted  to  him  by  T.,  demised  the  property 
by  way  of  mortgage  to  B.,  the  mortgage  deed 
being  executed  by  M.  only.  In  January,  1877, 
M.  rto  whom  the  legal  estate  had  been  conveyed 
in  March,  1876,)  deposited  the  genuine  title  deeds 
of  the  property  with  C,  upon  a  memorandum 
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charging  his  estate  and  interest  in  the  lands 
comprised  in  the  deeds  and  a  statutoiy  declara- 
tion of  title ;  and  farther  advances  were  made  to 
M.  and  D.,  who  came  forward  and  stated  that  M. 
was  merely  a  trustee  for  him  of  the  property. 
In  1878  D.,  M.,  and  T.  were  conyictea  and 
sentenced  to  penal  servitade  for  forgery  and 
fraud  in  connection  with  this  property,  and  C. 
as  equitable  mortgagee  entered  into  possession. 
In  an  action  by  A.  to  settle  the  priorities  of  him- 
self, B.  and  C.  as  incumbrancers  on  the  property : 
— ^Held  (1),  that,  assuming  T.  to  have  been  the 
agent  of  D.,  so  tiiat  his  representations  to  A.  of 
having  a  good  title  were  binding  on  D.,  such 
representations,  followed  by  the  acquisition  of 
the  property  beneficially  by  D.,  did  not  bind  the 
estate  so  as  to  give  A.  a  prior  equitable  charge  as 
against  subsequent  purcnasers  for  value  without 
notice  ;  (2)  that  the  like  representations  of  M. 
to  B.,  followed  by  the  acquisition,  first,  of  the 
equitable,  and  afterwards  of  the  legal  estate  by 
M.,  did  not  put  B.  in  any  better  position,  and 
that  the  doctrine  of  estoppel  did  not  apply  so  as 
to  convert  tbe  fictitious  title  acquired  by  B.  from 
M.  in  November,  1874,  into  a  valid  legal  title  ab 
initio  upon  the  conveyance  of  the  legal  estate  to 
M.  in  March,  1876 ;  (3)  that,  as  purchaser  for 
value  without  notice  by  deposit  of  the  genuine 
title  deeds,  C,  though  subsequent  in  date,  was 
entitled  in  priority  over  A.  and  B.  Xeate  v. 
Phillips,  50  L.  J.,  Ch.  664;  18  Ch.  D.  660; 
44  L.  T.  731 ;  29  W.  R.  710. 


Mortgagee  allows  Mortgagor  to  have 

Lease  —  Mortgagor  depoflti  with  Bank.] — A 
mortgagee  of  leasehold  property  lent  the  lease  to 
the  mortgagor  for  the  purpose  of  raising  money 
upon  it,  but  at  the  same  time  told  the  mortgagor 
to  inform  the  person  from  whom  he  proposed  to 
borrow  the  money  that  he  had  a  prior  charge. 
The  mortgagor  borrowed  money  from  his  bankers 
upon  the  security  of  a  deposit  of  the  lease,  with- 
out giving  Uiem  notice  of  the  mortgage  : — ^Held, 
that  the  mortgage  must  be  postponed  to  that  of 
the  iMinkers.  Briggt  v.  Jones,  L.  R.  10  Eq.  92  ; 
22  L.  T.  212. 


Of  Mortgagor  having  Custody  of  Deeds.] 


C.  suppressed  the  mortgage  deeds,  and  deposited 
the  rest,  in  March,  1865,  with  a  bank  to  secon*- 
his  current  account.  The  manager  of  the  bank 
requiring  a  certificate  of  title,  G.  referred  him  to 
W.,  who  signed  a  certificate,  in  the  manager's 
handwriting,  at  the  foot  of  the  memorandum  of 
deposit :  *^  I  hereby  certify  that  Mr.  G.  has  a 
good  title  to  the  above  properties,"  for  which  the 
bank  paid  him  a  fee.  In  1868  W.  became  bank- 
rupt, whereupon  the  fact  of  the  deposit  with  the 
bank  was  discovered  by  the  co-trustee  and  the 
beneficiaries ;  and  the  bank  were  informed  of  the 
trustee^s  claim.  In  1869  G.  died,  and  the  mort- 
gage deeds  could  not  be  found.  In  1873  W.  died. 
On  a  bill  by  the  beneficiaries  and  surviTing 
trustee  of  the  settlement  against  the  bank, 
praying  for  a  declaration  that  they  were  first 
mortgagees,  and  for  deUvery  up  of  the  title 
deeds : — Held,  that  by  reason  of  the  fraud  of 
W.  notice  of  the  first  mortgage  could  not  be 
imputed  through  him  to  the  bank,  and  that  the 
bank  was  a  mortgagee  for  value  without  notice 
of  the  prior  mortgage.  Waldy  v.  Oray,  44  L.  J., 
Gh.  394 ;  L.  B.  20  £q.  238 ;  32  L.  T.  531  ;  28 
W.  R.  676. 

Decree  against  the  bank  for  foreclosure  simply, 
VTithout  any  order  for  delivery  up  of  the  title 
deeds.    Ih, 


Mortgage  taken  by  Solioitor  in  hii  own 


— G.,  the  manager  of  a  joint  stock  company, 
executed  a  legal  mortgage  to  the  company  of  his 
own  freehold  estate,  and  handed  over  the  title 
deeds  to  them.  The  deeds  were  placed  in  a  safe 
of  the  company,  which  had  only  one  lock  having 
duplicate  keys,  one  of  which  was  intrusted  to  G., 
as  manager.  Some  time  afterwards  G.  took  out 
of  the  safe  the  deeds,  except  the  mortgage,  and 
handed  them  to  W.,  to  whom  at  the  same  time 
he  executed  a  mortgage  for  money  advanced  to 
him  by  her,  without  notice  of  the  company's 
security : — ^Held,  that  the  mortgage  of  the  com- 
pany had  priority  over  the  mortgage  to  W. 
Northern  QmntUs  of  England  Fire  Insuranee 
Co,  V.  WUpp,  53  L.  J.,  Gh.  629  ;  26  Gh.  D.  482  ; 
61  L.  T.  806  ;  32  W.  R.  626— G.  A.  See  also 
Garnham  v.  Skipper,  55  L.  J.,  Gh.  263 ;  53  L.  T. 
940  ;  34  W.  R.  135. 

Of  Bolieitor-Troftee.]— W.,  the  acting 

trustee  of  a  marriage  settlement,  advanced 
2,000Z.,  part  of  the  trust  funds,  upon  mortgage 
of  real  estate,  of  which  he  took  a  conveyance  to 
himself  and  his  co-trustee,  and  obtained  posses- 
sion of  the  title  deeds.  G.,  the  mortgagor,  was  a 
client  of  W.,  who  was  a  solicitor.  Afterwards 
W.  fraudulently  handed  over  all  the  deeds  to  G. 


Name — ^Beposit  of  Deeds  by  Solicitor  with  Bank 
without  Votioe — ^Priority — ^Hegligenoe.] — ^R.,  a 
solicitor,  in  1883  received  money  from  a  client 
for  the  purpose  of  investment,  and  represented 
to  him  that  he  had  invested  it  upon  the  security 
of  a  particular  mortgage.  The  mortgage,  how- 
ever, was  one  which  R.  had  previously  token  in 
his  own  name,  and  it  was  never  transferred  to 
the  client.  He  afterwards  deposited  the  title 
deeds  of  the  mortgaged  property  with  his 
bankers  to  secure  his  over^wn  account,  and 
paid  interest  on  the  mortgage  to  the  client  down 
to  the  death  of  the  latter  in  1885,  and  subse- 
quently to  his  executors.  R.  died  in  1888,  his 
account  being  overdrawn  to  an  extent  exceeding 
the  value  of  the  mortgaged  property,  and  the 
bank  immediately  gave  notice  of  their  claim  to 
the  mortgagors.  The  bank  had  no  notice  of  the 
client's  claim  at  the  date  of  the  deposit,  and 
their  notice  to  the  mortgagors  was  prior  to  any 
notice  given  by  the  client's  executors: — ^Held, 
(1)  that  R.  was  a  trustee  of  the  mortgage  for  his 
client,  and  that  neither  the  client  nor  his  execu- 
tors had  been  guilty  of  negligence  so  as  to 
deprive  them  of  their  priority ;  and  (2)  that  the 
principle  of  Dearie  v.  Hall  (3  Russ.  1)  did  not 
apply,  and  therefore  the  bank  were  not  entitled 
to  priority  by  virtue  of  having  given  notice  to 
the  mortgEigors  before  the  executors.  Rieharde, 
In  re,  Hwnber  v.  Richards,  59  L.  J.,  Gh.  728 ; 
45  Gh.  D.  589  ;  63  L.  T.  451  ;  39  W.  R.  186. 

Prsetiee.] — ^A.  lends  money  to  B.  on  mortgage, 
but,  before  he  does  so,  sends  G.  to  inquire  of  D., 
who  had  a  prior  mortgage,  whether  he  had  any 
incumbrance  on  B.'s  estate,  who  denied  he  had 
any.  This  was  proved  by  G.  D.,  by  answer, 
confessed  G.  inquired  of  him  what  money  B.  owed 
him  ;  but  denied  G.  told  him  that  A.  was  about 
to  lend  B.  any  money : — Decreed,  the  estate 
should  stand  charged,  in  the  first  place,  with  A.'s 
debts ;  but  upon  an  appeal,  issue  directed  to  try 
whether  G.  told  D.  tnat  A.  was  about  to  lend 
money  on  B.'s  estate.  Ibhotson  v.  Rhodes,  2  Yem. 
554. 
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b.  By  ffiviziff  Notioe. 

By  third  to  lint  Mortgagoe.}— Where  a  third 
mortgageef  without  notice  of  tne  second  mort- 
gage, gave  notice  of  his  incumbrance  to  the  first 
mortgagee,  and  caused  a  notice  to  the  same  effect 
to  be  endorsed  upon  the  settlement  in  posses-  ^ 
sion  of  the  first  mortgagee,  under  which  thcj 
mortgagor  claimed  title  : — Held,  that  the  third 
mortgagee  did  not  thereby  gain  priority  over 
the  second.  It  appeared  that  the  second  mort- 
gagee had  no  notice  of  the  first  mortgage.  Jones 
V.  Jones,  8  Sim.  633  ;  7  L.  J.,  Ch.  164  ;  2  Jur.  589. 

A  first  mortgage  of  real  estate  was  made  to 

A.  in  fee.    A  second  mortgage  was  then  made  to 

B.  of  the  same  estate,  together  with  other  real 
estate,  by  a  release  and  conveyance  of  the  respec- 
tive premises  to  C.  as  a  trustee  for  B.,  with 
power  of  sale.  B.  afterwards  advanced  a  further 
8um  to  the  mortgagor  on  the  security  of  the 
same  estates,  but  gave  no  notice  of  the  advance 
to  A.  or  C.  Suteequently  C.  (after  inquiry  of 
A.  whether  he  had  notice  of  any  incumbrance 
other  than  his  own,  and  that  of  which  0.  was  a 
trustee  for  B.)  advanced  a  further  sum  to  the 
mortgagor  on  the  same  security,  and  gave  notice 
of  his  mortgage  to  A. :— Held,  that  the  several 
mortgages  took  effect  with  regard  to  the  different 
estates  according  to  the  order  of  time  at  which 
they  were  respectively  created,  and  that  their 
priorities  were  not  affected  by  the  giving,  or  the 
omitting  to  give,  notice  to  the  party  in  whom  the 
legal  estate  was  vested.  WUmot  v.  Pike,  5  Hare, 
14  ;  9  Jur.  839. 

First  mortgage  to  W.,  with  power  of  sale,  and 
declaration  of  trust  of  residue  of  moneys  arising 
from  the  sale,  for  the  persons  entitled  to  the 
equity  of  redemption.  Second  mortgage  to  R. 
Third  mortgage,  without  notice  of  the  second,  to 
H.,  who  was  W.*8  solicitor,  and  as  such  had 
possession  of  the  deeds.  Afterwards,  other  incum- 
brances. Then  W.  died,  having  devised  mort- 
gage and  trust  estates  to  H.,  and  appointed  him 
and  another  executors.  H.  sold  under  the  power, 
and  conveyed  the  mortgaged  estate,  paid  off  W.'s 
mortgage  out  of  the  purchase-money,  and  retained 
the  balance ;  subsequently  H.  for  the  first  time 
had  notice  of  R.'s  mortgage  :— Held,  first,  that 
R/s  omission  to  give  notice  did  not  give  priority 
either  to  H.  or  to  a  subsequent  incumbrancer, 
who  gave  notice  before  R. ;  the  estate,  though 
subsequently  converted,  being  real  estate  when 
the  securities  were  executed,  and  to  real  estate 
the  rule,  as  to  notice  giving  priority,  does  not 
apply.    Rooper  v.  IlarrUon,  2  K.  &  J.  86. 

Held,  secondly,  that,  since  R.  was  not  bound  to 
give  notice,  his  motives  for  abstaining  from 
giving  notice  were,  in  the  absence  of  fraud, 
immaterial ;  the  rule  being  that  an  equitable 
incumbrancer  on  real  estate  is  not  postponed  by 
any  absence  of  activity  in  asserting  his  rights, 
except  such  as  amounts  to  participating  in  fraud, 
or  to  constructive  fraud.    I  h. 

Held,  thirdly,  -that,  if  before  the  sale  H.  had 
the  legal  estate  in  the  premises  (and  as  to  part, 
semble,  that  he  had),  still,  having  since  parted 
with  it,  his  opportunity  of  using  it  as  a  tabula  in 
naufragio,  to  protect  his  own  charge,  was  gone, 
and  that  H.,  having  as  devisee  of  W.  paid  off 
W.'s  mortgage,  held  the  surplus  upon  trust  for 
the  persons  entitled  to  the  equity  of  redemption  ; 
and  though  he  might,  before  notice  of  R.'s  mort- 
gage, have  paid  the  surplus  to  other  subsequent 
incumbrancers,  he  could  not  be  heard  to  say  he 
had  appropriated  it  to  himself.    Ih, 


The  incumbrances  were  declared  to  have 
priority  according  to  the  dates  of  the  instru- 
ments.   Ih, 

Investigation  of  the  doctrine  as  to  the  pTotec» 
tion  affoMed  to  an  incumbrancer  by  means  of 
the  legal  estate.    Ih, 

Vegleot  to  take  Frotootion.] — ^A  second  incum- 
brancer, who  takes  a  protection  against  a  subse- 
quent incumbrancer,  has  a  better  equity  than  a 
first  incumbrancer  who  has  neglected  to  take  such 
a  protection,  and  is  consequently  entitled  to 
priority.  Foster  y.  Cooherell,  9  Bligh  (N.B.)  833.; 
3  CI.  &  F.  456.  Affirming  1  Myl.  &  K.  297  ;  2 
L.  J.,  Ch.  84.  And  see  Itydll  v.  Bowles^  9  Bb'gb 
(N.S.)  877,  n. 

To  Tzufltees.] — Upon  this  principle,  a  prior 
incumbrancer,  who  had  not  given  notice  ox  hiis 
security  to  trustees,  was  postponed  to  a  subse- 
quent incumbrancer,  who  had  given  such  notice  ; 
for  the  notice  was  an  effectual  protection  against 
any  subsequent  dealing  on  the  part  of  the 
trustees.    Ih, 


Sqnitable   and  Legal  Big&ti.]— But  a 


difference  in  the  form  of  the  instruments  under 
which  a  prior  and  a  subsequent  incumbrancer 
claimed,  that  of  the  prior  incumbrancer  giving 
only  an  equitable  right,  and  that  of  the  subse- 
quent incumbrancer  giving  a  legal  right,  to  come 
upon  the  estates  charged,  does  not  affect  the 
equities  of  the  parties  so  as  to  postpone  the  prior 
incumbrancer.    Ih, 


Perfecting  Title  —  Votioe   to   one   of 


Several.] — ^Where  a  prior  incumbrancer  on  a 
fund  in  the  hands  of  a  trustee,  by  omitting  to 
give  notice,  has  not  perfected  his  title,  a  subse- 
quent incumbrancer  by  notice  will  obtain 
priority  ;  but  notice  to  one  of  several  trustees 
will  be  sufficient  whilst  sach  party  continues  in 
the  trust ;  and,  where  actual  knowledge  is  shown, 
the  character  in  which  the  party  obtains  it  is 
immateriaL  So,  inquiry  by  the  subsequent 
incumbrancer  is  immaterial  where  none  of  the 
trustees  are  cognisant  of  the  prior  incumbrance, 
and  the  result  of  inquiry  would  not  therefore 
affect  the  conduct  of  the  subsequent  incum- 
brancer. Meuao  v.  Bell,  1  Hare,  73 ;  11  L.  J., 
Ch.  77 ;  6  Jur.  123. 


Money  and  Land.] — The  doctrine  that 


incumbrancers  of  real  estate  take  rank  by  the 
date  of  their  incumbrances,  and  not  by  date  of 
notice  to  the  trustee,  applies  to  the  case  of  stock 
or  of  money  which  is  in  equity  real  estate. 
Carew,  In  re,  16  W.  R.  1077. 


Equitable  Interest  in  Bealt7.]^A  subse- 


quent mortgagee  of  an  equitable  interest  in  a 
share  of  residuaiy  real  estate  without  notice  of 
the  prior  mortgage  does  not  obtain  priority  over 
the  former  mortgagee,  by  first  giving  notice  of 
his  security  to  the  trustee  in  whom  the  legal 
estate  is  vested ;  notwithstanding  that,  by  a 
deed  of  arrangement  made  previously  to  the 
mortgages,  between  the  mortgagor  and  the 
other  persons  interested  in  the  real  estate,  their 
interests  were  treated  as  personal  estate.  Lee  v. 
HowleU,  2  K.  &  J.  531 ;  4  W.  R.  406. 


it  is 


-  Deviia  for  Sale— Chose  in  Aetion.^Bub 
otherwise  if  the  estate  is  vested  in  the 
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ti-uflteo  by  a  deyise  to  him,  in  trust  to  sell  and  to 
divide  the  proceeds  among  several  persons,  of 
whom  the  mortgagor  is  one,  and  the  mortgages 
are  o£  the  mortgagor's  share  in  sach  proceeds ; 
because  then,  although  the  mortgages  may  have 
been  made  before  any  sale  took  place,  the  subject 
of  them  could  only,  as  regarded  the  mortgagor's 
interest  therein,  be  considered  a  chose  in  action. 
lb. 


Formal  and  Aooldental  Kotio»— Xifoot.] 


— Although  formal  notice,  to  the  trustee  of  the 
proceeds  of  real  estate  devised  in  trust  for  sale  or 
of  a  chose  in  action,  of  an  incumbrance  there- 
upon does  not  give  priority  over  an  earlier 
incumbrance  of  which  the  trustee  may  have 
obtained  accidental  notice,  the  converse  proposi- 
tion, that  incumbrances  are  to  rank  not  in  the 
order  of  notices  given  by  the  incumbrancers  bat 
of  accidental  knowledge  obtained  by  the  trus- 
ieeSy  does  not  hold  gc^.  Arden  v.  ArdeH,  54 
L.  J.,  Ch.  666 ;  29  Ch.  D.  702  ;  52  L.  T.  610  ;  38 
W.  R.  593. 

In  order  to  give  priority  to  an  equitable 
Assignment  of  a  trust  fund,  it  must  be  shewn 
that  the  trustee  has  such  knowledge,  however 
Acquired,  of  the  transaction,  as  an  ordinary 
man  of  business  would  act  upon,  but  it  is  not 
necessary  that  formal  notice  should  be  given. 
Lloyd  V.  Banks,  37  L.  J.,  Ch.  881 ;  L.  R.  3  Ch. 
488  ;  16  W.  R.  988. 

A  trustee,  who  saw  in  a  newspaper  an  adver- 
tisement relating  to  a  petition  by  nis  cestui  que 
trust  as  an  insolvent  debtor,  believed  (correctly) 
that  the  cestui  que  trust  was  insolvent,  and 
treated  such  insolvency  as  a  fact  in  a  transaction 
independent  of  the  trust.  The  cestui  que  trust 
•two  years  afterwards  made  an  equitable  assign- 
ment of  his  interest  in  the  trust  fund  by  way  of 
mortgage,  of  which  the  mortgagee  gave  formal 
notice  to  the  trustee.  Sub^uenUy  to  such 
notice  the  assignees  in  insolvency  for  the  first 
time  gave  formal  notice  of  the  insolvency  to  the 
trustee.  On  a  question  of  priority  between  the 
mortgagee  and  the  assignees  in  insolvency : — 
Held,  that  the  assignees  in  insolvency  were 
-entitled  to  priority.    lb. 

Formal  notice  to  the  trustee  of  a  fund  in 
which  an  insolvent  is  interested  is  necessary  to 
.give  the  assignee  in  insolvency  priority  over 
subsequent  incumbrancers  who  have  given 
notice.  Therefore,  knowledge  of  the  insolvency 
■acquired  aliunde  by  the  solicitor  of  the  trustees 
is  insufficient  to  give  priority  to  the  assignee. 
Brawn,  In  re,  37  L.  J.,  Ch.  171  ;  L.  R.  5  Bq.  88. 

A  person,  having  become  insolvent,  obtained 
his  discharge  under  the  Insolvent  Debtors  Act, 
■and  subsequently  borrowed  money  of  two  per- 
sons successively  on  a  reversionary  interest  in 
a  fund  to  which  he  was  entitled  in  right  of 
Ills  wife,  the  mortgagees  giving  formal  notice 
to  the  trustees  of  the  fund.  The  assignees  in 
insolvency  gave  no  notice  of  the  insolvency,  but 
it  happened  that  the  solicitor  of  the  trustees 
was  aware  of  the  insolvency : — Held,  that  the 
assignees  for  value  who  gave  actual  notice  were 
entitled  to  priority  over  the  assignees  in  insol- 
vency,   lb, 

Hot  Invalidated  by  Srroneoni  Date.] — 

A  mortgagee  of  a  reversionary  estate  gave  a 
formal  notice  to  the  trustees  of  the  estate 
whereby  he  referred  to  his  mortgage  deed  by  an 
•erroneous  date,  but  otherwise  correctly  described 
.it : — Held,  that  the  notice  was  sufficient,  and 


entitled  the  mortgage  to  priority  after  a  prior 
incumbrance  of  which  subsequent  notice  had 
been  given.  Whittingstall  v.  JSRiuf,  46  L.  T. 
520. 


Annuity.] — Testator  bequeathed  a  lease- 


hold estate  to  trustees  upon  trust  as  therein 
mentioned  ;  and  first,  he  charged  the  estate  with 
the  payment  of  an  annuity  to  his  daughter 
during  all  his  interest  in  the  estate.  The  daugh- 
ter afterwards  mortgaged  her  annuity  first  to  A. 
and  afterwards  to  B. ;  but  B.  gave  the  trustees 
notice  of  his  mortgage  before  A.  did : — Held, 
that  the  annuity  was  not  a  chose  in  action,  but 
a  chattel  interest ;  and  that  B.  had  not  gainod 
any  priority  over  A.  Wiltshire  v.  Bab^tSy  14 
Sim.  76  ;  13  L.  J.,  Ch.  284  ;  8  Jur.  769. 

Where  an  annuity  was  secured  by  a  charge  on 
certain  stocks  standing  in  the  names  of  trustees, 
and  an  assignment  of  the  dividends  of  the  stot-k, 
but  the  gi-antee  omitted  to  give  notice  of  the 
annuity  to  the  trustees,  the  grantee  of  an 
annui^  subsequently  granted  was  preferred  to 
the  grantee  of  the  first  annuity.  Hultom  v. 
Sandys,  Younge,  602. 

In  a  suit  to  carry  into  execution  the  trusts 
of  a  will,  it  was  ordered  that  the  receiver  should, 
out  of  the  rents,  pay  to  H.,  a  feme  covert,  and 
the  devisee  of  the  real  estates,  the  annual  sum 
of  400/.,  for  her  separate  use,  and  on  her  own 
receipt,  by  way  of  maintenance.  By  a  deetl 
subsequently  executed,  to  which  H.  and  her  hus- 
band were  parties,  the  estates,  subject  to  certaiu 
charges,  were  conveyed  in  fee  to  such  uses  as  H. 
should  by  deed  appoint : — Held,  that  the  400^. 
a  year  was  not  a  chose  in  action,  but  a  portion 
of  the  estate  of  H.  in  the  lands,  and  that  a  puisne 
assignee  thereof  could  not,  by  giving  an  earlier 
notice  of  the  assignment  to  him  to  the  trustees 
in  whom  the  estates  were  vested,  obtain  priority 
over  a  prior  assignee  who  had  omitted  to  give 
such  notice,  and  that  the  memorial  of  first  mort- 
gage was  sufficient  memorial  of  assignment  of 
the  400/.  a  year.  Moohard  v.  Fulton,  1  Jo.  k,  Lat. 
413  ;  7  Ir.  Eq.  R.  131. 


Berenionary  Share.] — ^The  plnintifEs  took 


a  mortgage  of  a  reversionary  share  in  a  testator*^ 
estate,  and  gave  notice  of  the  incumbrance  to  a 
firm  of  solicitors  who  were  acting  for  the  trustees 
and  executors  in  a  chancery  suit  to  which  the 
testator  had  been  a  party,  and  were  employed  by 
them  in  all  matters  relating  to  the  testator*s 
estate  in  which  professional  assistance  was 
required.  The  solicitors  wrote  accepting  the 
notice  on  behalf  of  the  trustees.  A  memoer  of  the 
film  deposed  that  at  the  dose  of  a  meeting  held 
at  his  office  two  months  afterwards,  with  refer- 
ence to  the  winding-up  of  the  chancery  suit,  and 
lasting  above  three  hours,  the  notice  was  read  to 
the  trustees.  Two  of  the  trustees  positively 
denied  this,  and  the  third  denied  all  recollection 
of  it  There  was  no  further  proof  of  their  having 
received  notice  of  it  until  after  notices  of  other 
incumbrances  had  been  duly  given  to  them  : — 
Held,  that  the  plaintifib  must  be  postponed  to 
the  subsequent  incumbrancers.  Saffron  Walden 
Second  Benefit  Building  Society  v.  Rayner^  49 
L.  J.,  Ch.  465  ;  14  Ch.  D.  406  ;  43  L.  T.  3  ;  28 
W.  R.  681— C.  A. 


Mortgagor  entitled  to  two  Propertiet.] 


— A  mortgagor  was  entitled  to  a  reversionaiy 
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Before  Aitent  by  Ezeoutor.]— A  testatrix 


interest  in  the  residuary  estate  of  a  testator,  and 
was  also  entitled  to  a  life  interest  in  certain  sums 
of  money  nnder  his  own  marriage  settlement. 
Before  1872  he  mortgaged  both  his  reversionaiy 
and  life  interests  to  divers  persons.  Notice  of 
all  these  mortgages  was  given  to  the  trustees  of 
both  funds  before  any  notice  of  the  next-men- 
tioned mortgage  had  been  given.  In  1872  he 
mortgaged  his  reversionary  interest  alone  to  the 
def  endimt,  who  gave  notice  to  the  trustees  of  that 
fund.  In  1876  and  subsequent  years  the  mort- 
gagor made  five  subsequent  mortgages  of  his  life 
interest  to  the  plaintiffs,  of  which  notice  was 
given  to  the  trustees  of  that  fund.  The  plaintiffs 
in  1880  took  a  transfer  of  the  securities  prior  to 
the  defendant's  mortgage  of  1872.  The  defendant 
took  two  further  chafes  on  the  reversionary 
interest,  of  neither  of  which  did  he  give  notice 
to  the  trustees  thereof.  An  action  having  been 
brought  by  the  plaintiffs  for  foreclosure  of  the 
reversionaiy  and  life  interest : — Held  (reversing 
the  decision  of  Pearson,  J.),  that  the  defendant, 
on  paying  off  the  plaintifb*  mortgages  which 
were  prior  to  his  mortgage  of  1872,  was  entitled 
to  an  assignment  of  both  properties,  although  his 
mortgage  included  only  one : — Held,  that,  as 
regains  the  defendant's  two  further  charges  on 
the  reversionary  property,  and  the  plaintiffs'  five 
mortgages  on  the  hfe  interests,  they  must  be 
itideemed  in  order  of  date  respectively,  notwith- 
standing the  plaintiffs'  notices  as  to  the  life 
interests : — ^Held,  also,  that  the  plaintiffs  thus 
becoming  the  last  mortgagees  as  well  as  the  first 
must  pay  the  costs  of  the  suit  if  they  did  not 
redeem.  Mutual  Life  AMuranee  Society  v. 
LangUy,  32  Ch.  D.  460  ;  54  L.  T.  826— C.  A. 
Affirming  53  L.  J.,  Ch.  996  ;  32  W.  R.  791. 


Knowledge  of  Solicitor  —  Conveyaaeing 


Act,  1882,  t.  8.] — In  June,  1875,  A.  mortgaged 
his  share  of  trust  property  to  E.  by  deed,  which 
did  not  disclose  any  prior  charge,  and  contained 
the  usual  covenant  by  A.  that  he  was  entitled  to 
assign  &ee  from  incumbrances.  Notice  of  this 
mortgage  and  of  a  further  charge  created  in  May, 
1877,  was  served  on  behalf  of  £.  on  the  trustees 
of  the  property  in  November,  1881.  A.'s  share 
was  supject  to  a  prior  mortgage  to  B.,  a  solicitor, 
who  was  paid  off  in  1873,  when  a  fresh  mort- 
gage was  executed  to  C,  which  in  July,  1874, 
was  transferred  by  G.  to  D.  (with  a  further 
charge  in  February,  1881).  B.  was  solicitor  for 
the  trustees  and  A.  the  mortgagor,  and  had  acted 
as  solicitor  for  C.  and  D.  in  the  mortgage  trans- 
actions of  1873  and  1874,  and  also  as  solicitor 
for  E.  in  the  mortgage  transaction  of  June,  1875. 
The  trustees  had  not  received  notice  of  any 
charge  before  receiving  notice  of  E.'s  mortgage 
in  November,  1881  : — Held,  having  regard  to  s.  3, 
sub-s.  1,  cl.  2,  of  the  Conveyancing  Act,  1882, 
that  E.'s  charge,  of  which  notice  was  first  given, 
was  entitled  to  priority,  as  his  mortgage  deed 
shewed  a  title  in  A.  free  from  incumbrances ; 
and  that,  as  the  court  declined  to  infer  that  B. 
had  any  recollection,  or  that  inquiries  made  by 
him  when  acting  as  solicitor  for  E.  in  the  trans- 
action would  have  elicited  from  A.  the  existence 
of  any  prior  incumbrance,  it  could  not  be  said 
that,  although  B.  had  acted  as  solicitor  for  the 
parties  in  the  previous  mortgage  transactions, 
notice  of  any  prior  charge  affecting  the  property 
had  come  to  his  knowledge  as  the  solicitor  of  £. 
in  the  mortgage  transaction  of  June,  1875. 
Onuin's  Trtuts,  In  re,  55  L.  J.,  Ch.  662  ;  31  Ch.  D. 
«71  ;  64  L.  T.  376  ;  34  W.  R.  393. 


entitled,  upon  the  decease  of  a  tenant  for  life,  to 
a  sum  of  stock  standing  in  the  names  of  D. 
and  L.,  as  trustees,  bequeathed  such  stock  to  P., 
and  appointed  D.  her  sole  executor.  In  1834, 
after  toe  death  of  the  testatrix,  P.  assigned  all 
his  estate  and  effects  to  L.  and  H.  upon  trust  for 
his  creditors.  In  1838  P.  assigned  his  interest  in 
the  stock  to  the  plaintiff  by  way  of  mortgage, 
and  the  plaintiff  thereupon  gave  D.  notice  of  the 
incumbrance.  No  notice  of  the  assignment  of 
1834  was  given  to  D.  until  1843  :— Held,  that 
until  D.,  the  executor,  had  assented  to  the  legacy 
to  P.,  the  notice  to  L.  of  the  deed  of  1834  was 
insufficient  to  exclude  a  subsequent  incumbrancer 
from  obtaining  priority,  and  that  the  notice  of 
the  incumbrance  of  1838  given  to  D.  by  the 
plaintiff  entitled  the  plaintiff  to  the  prior  charge 
on  the  fund.    HoU  v.  Dewell,  4  Hare,  446. 

3.  By  Getting  in  Outstandikg  Legal 

Estate. 

a.  In  Gheneral. 

Eeriew  of  Authoritioi.]  —  Review  of  the 
principal  authorities  on  the  protection  afforded 
to  a  purchaser  for  valuable  consideration  without 
notice  of  a  prior  incumbrance,  where  he  has  got 
in  the  legal  estate  or  obtained  possession  of  the 
title  deeds.    Carter  v.  Carter,  3  K.  &  J.  617. 

The  authorities  establish  that  a  purchaser 
from  a  person  in  possession,  purchasing  without 
notice  of  any  prior  charge  or  trust,  and  obtaining 
a  conveyance  of  the  legal  estate  from  a  trustee  of 
a  satisfied  term,  or  a  mortgagee  whose  mortgage 
is  satisfied,  will  be  protected  against  a  prior 
incumbrancer  or  cestui  que  trust,  provided  the 
party  so  conveying  the  legal  estate  have  no  notice 
of  the  prior  trust  or  incumbrance.    Ih, 

But  it  has  never  yet  been  decided  that,  where 
the  party  so  conveying  has  notice  of  an  express 
prior  trust  or  incumbrance,  the  purchaser  can 
protect  himself  therefrom  by  means  of  the  legal 
estate.  And,  semble,  such  a  decision  would  be 
contrary  to  principle.    lb. 

Mortgage  by  Devisee  under  Bevoked  Will.]— 
A.,  B.,  C,  and  D.,  supposing  themselves  to  be 
entitled  under  a  will  each  to  one  undivided 
eighth  part  <^  copyhold  hereditaments,  conveyed 
the  same,  by  way  of  mortgage,  to  X.  for  valuable 
consideration,  and  appointed  an  attorney  to 
surrender  their  several  one-eighth  shares.  The 
attorney,  exceeding  his  authority,  surrendered 
the  four-eighths  on  behalf  of  each  and  all  of  the 
mortgagors,  and  the  mortgagee  was  upon  such 
surrender  admitted  to  all  the  four-eighths.  It 
afterwards  appeared  that  the  supposed  last  will 
had  been  revoked  by  a  subsequent  will,  which  in 
effect  devised  the  entirety  of  the  copyholds  to  A. 
alone  in  fee,  upon  trust  for  himself  and  others. 
None  of  the  parties  to  the  mortgage  had  at  the 
time  any  notice  of  the  latter  will : — Held,  that 
X.  could  not  avail  himself  of  the  legal  estate 
vested  in  him  by  virtue  of  the  surrender  by  A. 
and  the  devise  in  the  subsequent  will,  so  as  to 
protect  himself  against  the  trusts  of  the  same 
will.  But  held,  however,  that  the  mortgage 
bound  all  the  beneficial  interest  which  A.  took 
under  the  subsequent  will.  8.  6!,  3  K.  &  J.  618 ; 
27  L.  J.,  Ch.  74  ;  4  Jur.  (N.B.)  63. 

Without  Votioe.] — ^T.  mortgaged  his  property 
first  to  a  friendly  society  and  then  to  a  bank. 


Afterwards  T.  applied  to  a  building  Bociety  for 
an  advance.  The  building  society,  without 
notice  of  the  second  mortgage,  paid  o£E  the  first 
mortgage  and  made  a  further  advance  to  T.  The 
friendly  society  reconveyed  the  property  to  T. 
by  means  of  a  regular  conveyance,  and  on  the 
same  day  T.  executed  a  mortgage  to  the  building 
society : — Held,  that  the  building  society  was 
entitled  to  the  legal  estate  and  to  priority  over 
the  bank  for  the  whole  advance.  Pease  v. 
Jackson  (L.  B.  3  Ch.  676)  and  Robinson  v. 
Trevor  (12  Q.  B.  D.  423)  distinguished.  Carlisle 
flty  and  District  Banking  Co,  v.  Thompson^ 
33W.B.  119. 


Getting  Fotfetiion  of  ]>e6d.] — ^A  subse- 
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brancer  who  obtains  a  conveyance  of  it  to  him- 
self, or  a  trustee  for  him,  will  secure  a  priority 
over  the  others.    lb. 

By  equitable  Ineumbraacer  from  baxo  Tnu- 
teo.j — ^The  owner  of  a  copyhold,  which  was 
subject  to  a  mortgage  by  conditional  surrender 
for  350/.,  made  by  a  former  owner,  instructcxl  S., 
his  solicitor,  to  procure  him,  on  the  security  of 
the  property,  a  loan  of  550/.,  out  of  which  the 
old  mortgage  was  to  be  paid  off.  S.,  in  July, 
1876,  obtained  the  money  zrom  the  plaintiff,  who 
was  also  his  client.  In  July,  1877,  S.  took  a 
security  for  700Z.  on  the  property  in  his  own 
name,  the  mortgagee  assigning  the  old  mort- 
gage debt,  and  the  mortgagor  covenanting  to 
surrender.  The  old  mortgagee  was  paid  by  a 
cheque  drawn  by  S.  on  B.  &  Co.,  his  bankers. 
S.'s  account  was  already  overdrawn,  but  on  the 
same  day  he  applied  to  them  for  leave  further 
to  overdraw,  which  was  granted  on  his  depositing 
with  them  the  security  for  700Z.,  and  the  cheqne 
when  presented  was  honoured.  B.  &  Ck).  had  no 
notice  of  the  plaintiff's  claim.  Some  time  after 
this  S.  put  his  account  in  credit,  but  it  shortly 
afterwards  became  again  overdrawn.  S.  handed 
over  some  of  the  other  muniments  of  title  to  the 
plaintiff.  The  plaintiff  commenced  his  action 
to  establish  his  right  to  rank  as  incumbrancer 
for  5502.  in  priority  to  B.  &  Co.  After  tiiis, 
B.  &  Go.  procured  the  old  mortgagee  to  be 
admitted  under  l^e  old  conditional  surrender, 
and  to  surrender  to  them : — Held,  that  B.  &  Co. 
did  not  acquire  priority  by  having  got  the  I^al 
estate,  for  that  an  equitable  incumbrancer  can- 
not, after  receiving  notice  of  a  prior  incumbrance, 
obtain  priority  over  it  by  getting  in  a  l^al 
estate  from  a  bare  trustee.  Harpham  v.  Shack- 
lock,  19  Ch.  D.  207  ;  45  L.  T.  569  ;  30  W.  R,  49 
— C.A. 

Where  Mortgagor  a  Trof  tee  for  Mortgagee — 
Effect  of  Tnutee  Aet,  1898,  1. 18.]— A  declara- 
tion in  an  equitable  mort^ige,  that  the  mort- 
gagor, in  whom  the  legal  estate  is  vested,  will 
hold  all  his  estate  and  interest  in  trust  for  the 
equitable  mortgagee,  followed  by  an  authority 
to  the  equitable  mortgagee  to  remove  the  mort- 
gagor from  being  a  trustee,  appoint  new  trustees, 
and  vest  aU  the  mortgagor's  estate  and  interest 
in  them  by  declaration,  enables  the  equitable 
mortgagee,  by  virtue  of  s.  12  of  the  Trustee  Act, 
1893,  to  devest  the  legal  estate  out  of  a  subse- 
quent legal  mortgagee  with  notice  of  the  trust, 
and  to  set  it  up  against  a  prior  incumbrancer  of 
whose  charge  the  equitable  mortgagee  has  only 
received  notice  since  the  date  of  hk  own  eauit- 
able  mortgage.  London  and  Qmnty  BanJung 
Co.  V.  Goddard,  66  L.  J.,  Ch.  261  ;  [1897]  1  Ch. 
642  ;  76  L.  T.  277  ;  46  W.  R.  310. 

Mortgage  of  Term  by  ITnderleaso — Subsequent 
Mortgage  by  AiiignmeiLt  of  Term.]— P.,  having 
a  term  of  years  in  a  house,  made  a  mortgage 
thereof  to  M.  by  way  of  underlease,  retaining  in 
himself  a  reversion  of  two  days.  He  subsequently 
made  an  equitable  mortgage  by  way  of  written 
memorandum  to  P.  He  again  made  a  third 
mortgage  to  S.,  and  assigned  to  S.  the  original 
term,  including  the  reversion  of  two  days.  S. 
had  no  notice  of  the  equitable  mortgage  to  P., 
and  the  vice-chancdlor  held  that,  the  equities 
being  equal,  S.  had  a  legal  estate  by  virtue  of 
the  assignment  to  him  of  the  original  term 
and  the  reversion  of  two  days,  which  entitled 


qnent  incumbrancer,  without  notice,  protected 
by  getting  possession  of  the  deed,  creating  an 
outstanding  term.  Knott,  Ex  parte,  11  Yes.  613 ; 
8  R.  B.  254. 

Bight  to  oall  f6r  Legal  Estate.] — ^The  question 
of  priority  between  incumbrancers,  if  the  legal 
estate  has  not  been  got  in,  depends  upon  the 
better  right  to  call  for  it,  and  the  prior  incum- 
brancer, if  he  has  the  right,  is,  in  equity,  in  the 
same  state  as  if  he  had  an  assignment.  S,  C, 
11  Ves.  618  ;  8  R.  R.  254. 

Ontitanding  Term.] — Rule  between  incum- 
brancers, that  a  subsequent  incumbrancer,  with- 
out notice,  and  having  as  good  a  right,  getting  in 
the  legal  estate  by  assignment  of  term  or  possess- 
ing himself  of  the  de^  creating  it,  is  protected. 
MaundreU  v.  Maundrell,  10  Yes.  260  ;  7  R.  R. 
393. 

Satisfied  Term.]  —  Subsequent  incumbrancer 
cannot  protect  himself  by  a  satisfied  term  against 
a  prior  incumbrance,  unless  in  some  sense  got  in 
either  by  an  assignment,  or  making  the  trustee  a 
party  to  the  instrument,  or  taking  possession  of 
the  deed  creating  the  term ;  nor  if  he  has  notice 
before  he  pay  his  money ;  distinction  upon  that 
AS  to  the  dowress,  upon  no  principle,  but  estab- 
lished by  practice,  8,  C,  10  Yes.  271 ;  37  R.  R. 
893. 

Differenoe  betiveen  Tmitt  of  Mortg^age  and 
of  Outstanding  Temt]  —  The  trustee  of  a 
mortgage  holds  same  in  trust,  to  the  extent  of 
the  mortgage,  for  the  mortgagee,  subject  thereto 
for  the  mortgagors,  and  he  cannot  do  anything 
to  prejudice  the'  mortgagors.  The  trust  of  a 
mortgage,  as  between  mortgagor  and  mortgagee, 
differs  from  that  of  an  outstanding  term  in  a 
third  person,  unconnected  with  either  of  the 
parties  seeking  the  legal  estate,  the  only  question 
there  being  which  has  the  better  equity  to  call 
for  the  legal  estate.  Blennerhassett  v.  Bay^ 
2  BaU  &  B.  133. 

By  one  of  suooetslTe  Inenmbranoen  fjrom 
Tnutee  for  all.] — ^The  priorities  of  successive 
incumbrancers  are  not  altered  by  one  of  them 
getting  in  the  legal  estate  from  one  who  is  a 
trustee  for  them  all.  Sharpies  v.  Adams,  32 
Beav.  213  ;  8  L.  T.  138  ;  11  W.  R.  450. 

If  an  owner  of  the  legal  estate  in  realty  creates 
successive  equitable  incumbrancers  upon  it,  he 
cannot  alter  the  equities  of  those  incumbrancers 
by  afterwards  transferring  the  legal  estate  to 
any  one  of  them  ;  but,  if  the  legal  estate  is  out- 
standing in  a  third  person  who  has  no  privity 
with    the   several   incumbrancers,  the  incum- 
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him  to  priority  over  P.  On  appeal,  the  lords 
JQstices  expressed  themselyes  not  prepared  to 
affirm  this  view,  and  therefore  desired  a  farther 
question  of  fact  to  be  argued  ;  bat  the  case  was 
compromised  before  any  judgment  was  given. 
Jtustell  Road  PureJuue  Moneys^  In  re,  40  L.  J., 
Gh.  673  ;  L.  B.  12  £q.  78  ;  23  L.  T.  839 ;  24 
L.  T.  139  ;  19  W.  E.  520,  706. 

Wairant  of  Attorney — Babieqnent  Soqneitra- 
tion.] — J.  B.,  the  incombent  of  B.  and  M.  H.,  on 
the  24th  January,  1851,  gave  to  the  plaintifEs  a 
warrant  of  attorney  to  secure  300Z.  and  interest. 
On  the  same  day  J.  B.  entered  into  an  agree- 
ment with  the  plaintiffs,  by  which,  in  considera- 
tion of  the  3007.  then  lent  to  him  he  agreed, 
upon  request,  to  assign,  by  way  of  mortgage, 
eight  acres  of  underwood  in  the  parish  of  M.  H., 
and  all  the  reot-cbarge  of  the  parishes  of  B.  and 
M.  H.,  for  the  repayment  of  that  sum  and 
interest.  The  plaintifb  on  the  following  day 
entered  up  judgment  on  the  warrant  of  attorney, 
and  registered  the  same.  On  the  16th  Novem- 
ber, 1851,  J.  B.,  by  indenture,  after  reciting  that  he 
had  requested  the  plaintifb  to  allow  him  to 
receive  the  rent-charge  of  B.  and  M.  H.  for  his 
own  use,  which  they  agreed  to  do  upon  having 
the  security  thereinafter  contained,  in  considera- 
tion of  the  sum  of  money  lent  to  him  in  January, 
assigned  to  the  plaintifb  the  eight  acres  of 
underwood,  and  all  his  furniture  and  other 
effects  belonging  to  the  house  in  his  occupation 
in  the  parish  of  B.  In  December,  1851,  A.  D. 
entered  up  and  r^:istered  a  judgment  against 
J.  B.  for  8,0002.  and  costs,  and  sued  out,  in  1852, 
a  writ  of  sequestrari  facias,  upon  which  he  was 
nominated  by  the  bishop  sequestrator,  and  put 
in  possession  of  the  rent<:harge  of  B.  and  M.  H. 
The  plaintiffs,  not  being  paid  the  300Z.  at  the 
time  appointed,  in  February,  1852,  by  virtue  of 
a  power  of  sale,  sold  the  underwood,  and  the 
furniture  and  effects,  and  with  the  proceeds  paid 
off  a  portion  of  their  debt.  On  motion  for  a 
receiver  to  collect  the  rent-charge  of  B.  and 
M.  H.,  and  for  an  injunction  to  restrain  A.  D. 
from  proceeding  with  the  writ  of  sequestrari 
facias,  and  from  receiving  the  rent-charge  under 
it: — Held,  that  the  motion  must  be  refused, 
first,  on  the  ground  that,  where  there  were 
several  equitable  incumbrancers,  one  of  whom, 
by  greater  diligence,  though  later  in  date,  got, 
in  aid  of  his  equitable  incumbrance,  a  legal 
right,  the  court  would  not  disturb  him  in  his 
possession ;  and  secondly,  on  the  ground  that  by 
the  contract  entered  into  by  the  indenture  of 
the  15th  November,  1851,  the  plaintifb  were 
estopped  and  concluded  from  getting  possession 
of  the  rent-charge.  BatM  v.  Brothers^  23  L.  J., 
Ch.  150  ;  17  Jur.  1174 ;  3  Eq.B.  321 ;  2  W.  B.  116. 

Two  Equitable  Mortgages  — Agreement  for 
Legal  Mortgage.] — The  owner  of  the  A.  and  B. 
property  deposit^  with  K.  some  of  the  earlier 
title  deeds  of  the  A.  property  as  a  security  for 
3002.,  promising  to  execute  a  legal  mortgage. 
He  subsequently  executed  a  legal  mortgage  of 
both  properties  to  the  plaintiff,  who  took  without 
notice  of  K.'s  charge,  as  security  for  an  inmi^iate 
loan  ;  but  the  mortgage  was  stated  to  be  subject 
to  a  charge  in  favour  of  J.,  with  whom  the  title 
deeds  were  said  to  be  deposited.  J.*b  charge  was 
only  over  the  B.  property,  though  she  had  posses- 
sion of  the  title  deeds  rdating  to  both  properties, 
except  such  of  the  earlier  title  deeds  of  the  A. 
property  as  were  in  E.'s  possession : — ^Held,  that 
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the  mortgage  to  the  plaintiff  must  take  priority 
over  K.*s  charge,  although  the  plaintiff  had  not 
obtained  possession  of  the  title  deeds  or  made 
active  inquiry  about  them,  and  although  the 
mortgagor,  before  executing  the  mortgage  to  the 
plaintiff,  had  agreed  to  give  E.  a  legal  mortgage. 
Oamham  v.  Skipper,  65  L.  J.,  Ch.  263  ;  53  L.  T. 
940  ;  34  W.  R.  136. 

Although  a  mortgagor  cannot  give  the  second 
of  two  equitable  mortgagees  priority  over  the 
first  by  voluntarily  conveying  to  him  the  legal 
estate  after  the  transaction  is  completed,  a  person 
who  advances  money  on  an  agreement  for  a  legpsd 
mortgage  will  not,  when  the  legal  mortgage  is 
executed,  be  postponed  to  a  prior  equitable 
mortgagee  of  whom  he  had  no  notice,  merely 
because  the  mortgagor  had  contracted  to  execute 
a  legal  mortgaee  to  such  prior  equitable  mort- 
gagee. MasBfiM  Y.  Burton  (L.  B.  17  Bq.  15) 
distinguished.    lb. 

Getting  in  after  Votiee — ^Frand  of  Mort- 
gagor.]— ^The  trustees  of  a  will  executed  a  legal 
mortgB^  of  land  of  their  testator,  but  failed  to 
hand  over  to  the  mortgagees  the  title  deeds  of  a 
portion  of  the  mortgaged  property.  This  portion 
the  surviving  trustee  ana  tenant  for  life  con- 
veyed to  a  purchaser,  and  the  trustee,  forgetting 
that  the  property  was  comprised  in  the  former 
mortgage,  entered  into  a  covenant  that  he  had 
not  encumbered.  The  purchaser  then  forged  a 
deed  which  purported  to  be  a  conveyance  of  the 
property  by  other  persons  to  himself,  and, 
alleging  title  under  the  forged  deed,  executed  a 
mortgage  of  the  property,  handing  over  the 
forged  deed  to  the  mortgagee,  who  thus  became 
the  first  equitable  mortgagee.  He  subsequently 
executed  a  mortgage  of  the  same  property  to  a 
second  mortgagee,  alleging  title  under  the 
genuine  deed  of  conveyance  to  himself.  The 
purchaser  absconded,  and,  his  fraud  becoming 
known,  such  second  mortgagee  thereupon  induced 
the  original  mortgagees,  in  whom  was  vested  the 
legal  estate,  to  release  to  their  mortgagors  the 
land  subject  to  his  charge,  on  condition  that  they 
should  convey,  and  they  did  convey,  the  legal 
estate  to  him  : — Held,  that  the  second  equitable 
mortgagee  was  not  precluded  from  availing  him- 
self of  the  benefit  of  the  legal  estate  so  as  to 
obtain  priority  over  the  first  equitable  mort- 
gagee. Taylor  v.  Rustell,  61  L.  J.,  Ch.  657 ; 
1 1892]  A.  C.  244  ;  66  L.  T.  565  ;  41  W.  R.  43— 
H.  L.  (E.) 

A  mortgagee  is  not,  subject  to  his  security,  a 
trustee  of  the  legal  estate  for  the  mortgagor.  By 
Lord  Herschell.    Ih, 

An  equitable  mortgagee,  who  has  advanced 
his  money  without  notice  of  a  prior  equitable 
mortgage,  may  gain  priority  by  getting  in  the 
legal  estate,  unless  the  circumstances  are  such  as 
to  make  it  inequitable  for  him  to  do  so — as 
would  be  the  case,  for  example,  if  the  legal 
estate  were  held  upon  express  trusts,  or,  accord- 
ing to  recent  authorities,  if  it  were  vested  in  a 
satisfied  mortgagee.  The  mere  fact  that  the 
subsequent  incumbrancer  has  notice  of  the  prior 
incumbrance  when  he  gets  in  the  legal  estate 
counts  &r  nothing.    By  Lord  Macnaghten.    Ih, 


ConstmetiTe  Votice.]  —  Doctrine  as  to 


constructive  notice  in  Ware  v.  Egvivnt  (4  De  O. 
M.  &  0. 460)  approved.  The  doctrine  that  where 
equities  are  equal  the  legal  title  prevails  is  not 
confined  to  tacking  mortgages,  but  applies  in 
favour  of  all  equitable  owners  or  incumbi'aucci'8 

50 


1571       MORTGAGE— Priority  of  Estates,  Debts  and  Incumbrances.       1572 

for  value  without  notice  of  prior  equitable 
interests,  who  get  in  the  legal  estate  from  per- 
sons who  commit  no  breach  of  trust  in  parting 
with  it  to  them.  Brace  v.  Marlborough 
iDitcJwM)  (2  P.  Wms.  491)  followed.  Bailey  v. 
Bame*.  6S  L.  J.,  Ch.  73  ;  [1894]  1  Ch.  25  ;  7  R. 
9  ;  69  L.  T.  642  ;  42  W.  R.  66— C.  A. 


Equity  in  fftvour  ef  Third  Penon.]  — 

Where  a  question  arises  as  to  priority  between 
two  equitable  mortgagees,  one  of  whom  has 
afterwards  got  in  the  legal  estate,  a  trust  or 
equity  to  affect  the  conscience  of  him  who  has 
got  in  the  legal  estate  must  be  a  trust  or  equity 
not  in  favour  of  some  third  person  who  may  have 
no  care  or  desire  to  insist  upon  it,  but  a  trust  or 
equity  in  favour  of  the  person  against  whom  the 
legal  estate  is  set  up.  Certain  trustees  having 
obtained  the  legal  estate  of  some  mortgaged 

Sroperty  on  express  condition  to  convey  it  to  the 
efendant : — Held,  that  they  were  bound  to  con- 
vey it  to  the  defendant,  though  the  plaintiff  had 
a  better  right  to  it.  Taylor  v.  RvmcU,  60  L.  J., 
Ch.  1 ;  [1891]  1  Ch.  8  ;  63  L.  T.  593  ;  39  W.  R. 
81— C.  A.    8.  C,  in  H.  L.,  col.  1570. 

b.  After  Notice. 

In  General.] — If  a  subsequent  purchaser  or  a 
mortgagee  has  notice  of  a  former  purchase  or 
incumbrance,  he  shall  not  avail  himself  of  an 
assignment  of  an  old  outstanding  term  prior  to 
both,  in  order  to  get  a  preference.  Willon^hby 
V.  WtUoughby,  1  Term  Rep.  763  ;  1  R.  R.  397. 

But  if  he  had  no  notice  of  such  prior  purchase 
or  incumbrance,  and,  having  the  first  and  best 
right  to  call  for  the  legal  estate,  gets  an  assign- 
ment of  it,  a  court  of  equity  will  not  deprive 
him  of  his  advantage.    lo, 

Bepetit  of  Beede  with  Xiirepreientation.] — 
The  title  deeds  of  plot  A.  were  deposited  with  the 
plaintiff  as  a  security  for  advances.  A  parcel  of 
deeds  relating  to  plots  B.  and  C,  which  adjoined 
A.,  was  afterwards  deposited  with  the  defendant, 
with  the  representation  that  they  related  to 
plots  A.,  B.  and  C.  A  legal  mortgage  was  sub- 
sequently executed  to  the  defendant,  in  which 
the  general  words  were  extensive  enough  to 
comprise  the  whole  of  the  plots.  The  defendant 
paid  off  a  charge  affecting  plots  A.  and  B.,  and  got 
in  the  legal  estate : — Held,  that  he  could  not 
be  treated  as  purchaser  of  plot  A.  without  notice 
of  the  plaintiff*s  incumbrances,  so  as  to  entitle 
him  to  priority  over  the  plaintiff.  Jonsg  v. 
Williams,  24  Beav.  47  ;  3  Jur.  1066. 

Where  Mortgafl^r  a  Trustee  for  Owner  of  Prior 
Xqoity.] — ^When  money  is  lent  on  an  equitable 
mortgage  without  notice  of  a  prior  equitable 
agreement,  the  lender  gains  no  priority  over  the 
owner  of  the  prior  equitable  interest  by  getting 
in  the  legal  estate  after  he  has  had  notice  that 
his  mortgagor  has  made  himself  a  trustee  for 
the  owner  of  the  prior  equity.  Mumford  v. 
Stflhtoasser,  43  L.  J.,  Ch.  694  ;  L.  R.  18  Eq.  556; 
30  L.  T.  869  ;  22  W.  R.  883. 

A  builder  entered  into  a  building  agreement 
under  which  leases  of  plots  of  land  were  to  be 
granted  on  completion  of  houses  on  them.  He 
built  a  house  on  one  plot,  and  verbally  agreed  on 
getting  his  lease  to  grant  an  underlease  to  M., 
who  gave  valuable  consideration  for  the  under- 
lease, and  entered  into  possession.  Subsequently 
the   builder,    without   the   knowledge    of    M., 


obtained  a  lease  of  the  house,  and  deposited  it 
with  the  defendant  to  secure  an  advance  made 
without  notice  of  M.'s  title.  After  this  the 
builder,  as  agent  for  the  plaintiff  (who  claimed 
under  M.*s  will),  let  the  house  to  a  tenant.  Sub- 
sequently the  builder  granted  to  the  defendant 
a  legal  mortgage  to  secure  the  previous  advance. 
The  suit  was  instituted  for  specific  perfomumoe 
of  the  agreement  for  an  underlease  : — ^Held,  that 
the  tenancy  gave  the  defendant  oonstructiye 
notice,  at  the  time  of  taking  the  legal  mortgage, 
that  the  builder  was  a  trustee  for  M.,  and  that 
the  legal  estate  was  no  protection  to  the  defen- 
dant against  the  prior  equity  ;  and  a  decree  was 
made  for  specific  performance,  but,  having  r^ard 
to  the  negligence  of  M.,  without  costs.    lb. 

Prior  Tmit  firandnlently  Concealed  by  Mort- 
gagor.]— Where  two  or  more  successive  mort- 
gagees advance  their  money  upon  the  security  of 
real  property,  without  notice  of  a  prior  trust 
fraudulently  concealed  by  the  mortgagor,  the 
first  mortgagee  taking  a  mortgage  of  the  l^al 
estate,  the  last  mortgagee  is  at  liberty,  after 
notice  of  the  trust,  and  pending  a  suit  by  the 
cestui  que  trust  for  redemption  of  the  first 
mortgage,  to  pay  off  all  the  prior  mortgages,  and, 
upon  getting  in  the  legal  estate,  to  hold  it  until 
all  the  moneys  advanced  by  him  have  been  paid 
in  full.  Bates  v.  Johnson,  1  Johns.  304  ;  28  L.*J^ 
Ch.  509  ;  5  Jur.  (N.S.)  842  ;  7  W.  R.  512. 

The  first  mortgagee,  having  received  notice  of 
the  trusts  of  the  settlement,  was  at  liberty  to 
transfer  the  legal  estate  to  any  person  who  would 
pay  off  his  incumbrance,  being  in  a  different 
position  from  a  dry  trustee  or  a  satisfied  mort- 
gagee,   lb, 

Getting  in  by  Seoond  Mortgagee  by  Depont.] 
— Four  trustees  sell  out  stock,  under  an  agreement 
that  the  proceeds  shall  be  lent  to  two  of  them 
upon  equitable  mortgage,  by  deposit  of  the  docn- 
ments  of  title  of  a  copyhold  estate  which  belonged 
to  such  two  trustees  in  undivided  moieties.  The 
money  was  lent  and  the  documents  deposited, 
but  afterwards,  by  some  unexplained  means,  they 
came  into  the  hands  of  one  of  the  two  trustees  who 
had  borrowed  the  fund,  and  that  trustee  made  a 
second  equitable  mortgage  on  his  moiety  of  the 
estate  by  depositing  the  documents  with  a  third 
person,  who  took  them  without  notice  of  the 
first  mortgage.  The  trustee  afterwards  became 
bankrupt,  and  the  second  equitable  mortgagee 
purchased  and  obtained  from  the  assignees  of 
the  bankrupt  a  surrender,  and  was  admitted 
tenant  of  the  bankrupt*s  undivided  moiety, 
having,  at  the  time  of  such  purchase  of  the  legal 
estate,  received  constructive  notice  of  the  first 
mortgage.  In  a  suit  of  one  of  the  trustees  (the 
lender  of  the  trust  fund,  the  other  having  become 
bankrupt),  for  foreclosure : — Held,  that  the  second 
equitable  mortgagee,  who  had  taken  the  l^al 
estate  with  notice  of  the  obligations  of  the  mort- 
gagor to  third  parties,  could  only  hold  that  estate 
subject  to  such  obligations,  notwithstanding 
that  he  had  originally  taken  his  mortgage 
security  without  notice.  Allen  v.  KniglU,  5 
Hare,  272.  Affirmed,  16  L.  J.,  Ch.  370 ;  11  Jur. 
627. 

Keeping  Mortgage  on  Foot.] — ^If  third  incom- 
branoer,  having  constructive  notice  of  second 
mortgage,  fails  to  keep  on  foot  the  first  security 
for  his  protection,  he  is  not  entitled  to  stand  in 
place  of  first  mortgagee  against  second.    Parry 
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thus  deposited  did  not  comprise  the  latter  title 
deeds,  and  so  did  not  show  that  the  depositor  had 
any  interest  in  the  estate.  The  solicitor  after- 
wiuds  deposited  the  remaining  deeds  with  his 
bankers  to  secure  the  balance  of  his  account : — 
Held,  that  the  lady  had  not,  in  omitting  to  call 
for  the  other  deeds,  been  guilty  of  such  gross 
negligence  as  to  postpone  her  security  to  that  of 
the  bankers.  Rohertjt  y.  Orqftf  2  De  G.  ft  J.  1 ; 
27  L.  J.,  Ch.  220  ;  6  W.  R.  144. 


V.  Wright,  1  Sim.  ft  S.  369  ;.6  L.  J.  (O.B.)  Ch. 
174;  24  R.  R.  191.  Affirmed,  5  Russ.  142. 
And  see  Parry  v.  Parry,  1  L.  J.  (O.B.)  Ch. 
161. 

4.  Of  Eqititablb  Mobtoaoee  bt  Deposit. 

Generally.] — Equitable  mortgage  by  deposit 
•of  title  deeds,  preferred  to  a  purchase  with  notice. 
Hiem  v.  J/iZZ,  13  Ves.  114  ;  9  R.  R.  149. 

Mortgage  by  Crown  Debtor.]  —  Equitable 
mortgage  by  deposit  of  deeds  by  accountant  of 
-crown,  to  one  who  has  an  opportunity  of  knowing 
mortgagor  is  or  may  become  a  debtor  to  crown, 
is  not  available  against  an  extent  Bronghton  y. 
DavieSy  1  Price,  216. 

Over  SnbiequeiLt  Begiitered  Deed.]  —  An 
•equitable  mortgagee  by  deposit  of  title  deeds, 
unaccompanied  by  any  memorandum  in  writing, 
takes  priority  over  a  purchaser  for  value  claiming 
under  a  subsequent  registered  deed,  without 
notice  of  such  deposit.  Burke's  Ettate,  In  re,  9 
L.  R.  Ir.  24— C.  A. 

Ai  againft  Creditor  of  Testator.] — ^An  equi- 
table deposit  with  memorandum  of  charge  by  a 
devisee  is  an  alienation  which  pro  tanto  prevents 
a  creditor  of  the  testator  from  subsequently 
•obtaining  a  charge  on  the  estate  as  assets  under 
:^  &  4  WilL  4,c.  104.  British  MfUual  Inteetment 
Co,  V.  Smart,  44  L.  J.,  Ch.  695  ;  L.  R.  10  Ch. 
567  ;  32  L.  T.  849  ;  23  W.  R.  800. 

Semble,  that  an  equitable  mortgage  by  deposit 
•  of  title  deerls  made  by  an  heir-at-law,  or  a  devisee 
of  a  legal  estate,  would  be  good  as  against  credi- 
tors of  the  ancestor  or  testator  who  had  not 
obtained  any  judgment  or  decree  binding  the 
land  before  the  mortgage  was  made.    Ih. 

Vraud — Of  Mortgager.]  —  The  owner  of  a 
public-house  agreed  to  grant  a  lease  of  it,  at  a 
premium.     The  intended  lessee  deposited  the 
•agreement  with  M.  &   Co.,  brewers,  to  secure 
repayment  of  an  advance.     The  lease  was  exe- 
cuted, and  was  deposited  by  the  lessee  with  the 
landlord's  solicitor,  to  secure  the  premium.    The 
lessee  obtained  it  from  them  for  the  purpose,  as 
he  alleged,  of  producing  it  to  the  magistrates,  to 
•enable  him  to  procure  a  licence.    He  undertook 
to  return  it  forthwith  ;  but,  instead  of  doing  so 
he  instructed  an  auctioneer  to  obtain  an  advance 
upon  it  from  other  brewers,  R.  &   Co.      The 
auctioneer  produced  to  R.  &  Co.*s  agent  an  order 
from  the  lessee  for  the  delivery  of  the  lease  to 
R.  &  Co.,  noticing  that  the  advance  was  for  the 
purpose  of  enabling  the  lessee  to  pay  M.  k,  Co. 
'  The  agent  objected  to  recognise  this  memorandum, 
.and  inquired  whether  the  lessee  owed  anything 
to  M.  &  Co. ;  he  was  informed  by  the  lessee's 
agent  that  there  was  nothing  due  to  M.  &  Co., 
•except  for  goods  supplied.     He  had  previously 
obtained  from  the  lessee  himself  an  order  for  the 
•delivery  of  the  lease,  not  mentioning  M.  k  Co. 
at  all ;  and  he  obtained  the  lease  on  delivering 
the  order.     R.  &  Co.  advanced  money  on  the 
•deposit : — Held,  that  their  security  must  be  post- 
poned to  those  of  the  landlord,  and  of  M.  ft  Co. 
Meld,  Ex  parte,  1  De  G.  600 ;  17  L.  J.,  Bk.  19 ; 
12  Jnr.  533. 

Vegligenoe  of  Fint  Depoiitee.] — ^A  lady 

lent  money  to  her  solicitor  upon  a  deposit  of  title 
•deeds,  with  a  written  memorandum.    The  deeds 


Of  Mortgagee — Deposit  by.] — ^A  depositee 

for  value  without  notice  of  a  mortgage  deed 
which  had  been  obtained  by  the  original  mort- 
gagee by  fraud,  and  without  consideration,  held 
to  stand  in  no  better  situation  than  the  original 
mortgagee  ;  and  the  deed  was  ordered  to  be 
delivered  up  to  be  cancelled.  Parker  v.  Clarkt, 
30  Beav.  54  ;  7  Jur.  (N.B.)  1267  ;  9  W.  R.  877. 


Depoiit  by  Tmitee.] — A  trustee  sold  out 


trust  stock,  and  subsequently  advanced  money  to 
one  of  his  cestuis  que  trustent  for  the  purchase 
of  an  estate,  which  was  when  purchased  mort- 
gaged to  the  trustee  for  the  advance.  He  after- 
wards deposited  the  deeds  with  his  brokers  to 
secure  a  debt  due  from  himself.  Certain  of  the 
cestuis  que  trustent  instituted  a  suit  for  the 
delivery  up  of  the  deeds,  on  the  ground  that  the 
money  advanced  on  mortgage  was  trust  money  ; 
and  the  trustee,  by  his  answer  in  the  suit, 
admitted  a  promise  by  himself  to  execute  a 
declaration  of  trust  of  the  mortgage  in  favour  of 
his  cestuis  que  trust : — Held,  that  the  admis- 
sion by  the  trustee,  that  the  money  advanced  by 
him  for  the  purchase  of  the  estate  was  trust 
money,  was  not  evidence  as  against  the  bankers ; 
and,  being  of  opinion  on  the  evidence  that  the 
estate  had  not  been  shown  to  have  been  purchased 
with  trust  money,  the  court  on  this  ground 
reversed  the  decree  of  the  M.  R.,  granting  the 
relief  prayed  by  the  bilL  Newton  v.  Newton,  38 
L.  J.,  Ch.  145  ;  L.  R.  4  Ch.  143 ;  19  L.  T.  588  ; 
17  W.  R.  238. 


Of  Solioitor— Authority  to  raiie  Money.] 


— The  plaintiff  executed  a  mortgage  to  his  solici- 
tor, believing  the  document  to  be  an  authority 
to  raise  money  on  the  property.  The  solicitor 
deposited  the  deeds  with  S.  &  Co.  to  secure  a 
present  advance  and  appropriated  the  money : — 
Held,  that  S.  &  Co.'s  equity  was  prior  to  that  of 
the  plaintiff.  French  v.  Hope,  66  L.  J.,  Ch.  363  ; 
56  L.  T.  57. 


Tmst  Money.]— Plaintifb  were  trustees 


of  a  settlement,  under  which  H.  was  tenant  for 
life.  P.  was  their  solicitor.  P.,  having  trust 
funds  in  hand,  arranged  with  H.  that  a  certain 
sum  should  be  invested  on  a  mortgage.  P. 
advanced  the  money  in  his  own  name,  but 
entered  it  in  his  firm's  book  as  a  loan  on  behalf 
of  the  trust,  and  treated  it  as  such  in  corres- 
pondence with  H.  The  plaintiffs  were  not  told 
of  the  investment.  P.  fraudulently  deposited 
the  mortgage  with  the  defendants  to  secure  a 
debt  of  his  firm,  the  defendants  taking  boml 
fide  : — Held,  that,  though  the  plaintifib  could  not 
delegate  their  trust  so  as  to  constitute  H.  their 
agent  to  authorise  the  investment,  and  although 
P.  did  not  hold  the  fund  in  trust  for  investment 
on  any  specific  security,  the  plaintiffs  were 
entitled  to  priority  over  the  defendants.  Har- 
topp  V.  HusUsion,  55  L.  T.  773. 

60—2 
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Tnutee  for  Sale  parting  with  Convejanoe 
without  reeeiying  Forchaae-money — Priority  of 
Mortgagee  by  Depoiit  over  Cettui  que  tmat] — 
The  receipt  for  considecation-money  in  the  bodj" 
of  a  deed  being,  by  s.  65  of  the  Conveyancing 
Act,  1881|  conclusive  in  favour  of  a  purchaser, 
the  fact  that  the  vendor,  who  was  trustee  for 
sale  of  an  equity  of  redemption,  committed  a 
breach  of  trust  in  executing  and  parting  witb 
the  deed  of  conveyance  without  receiving  the 
purchase-money,  will  not  prevent  a  subsequent 
mortgagee  by  deposit  without  notice  from  obtain  - 
ing  priority  over  the  cestui  que  trust,  inasmach. 
as  the  trustee  had  authority  to  sell  the  trust 
property.  8krop»hire  Union  Railways  and 
Canal  Co.  v.  Beg.  (45  L.  J.,  Q.  B.  31  ;  L.  B.  T 
H.  L.  496)  distinguished.  Lloyds  Bank  v.  Bvl- 
look,  65  L.  J.,  Ch.  680 ;  [1896]  2  Ch.  192 ;  74^ 
L.  T.  687  ;  44  W.  R.  683. 

Banker  and  Cutomer— Equitable  Mortgage 
DepiMit—Priority  of  Subsequent  InonmbnuLcer- 
after  Senrioe  of  Votiee  to  lodge  Beedi.] — ^An 
owner  deposited  title  deeds  with  his  bankers,  by 
way  of  equitable  mortgage,  to  secure  past  and. 
future  advances.  A  petition  for  sale  having: 
been  presented  by  a  subsequent  incumbrancer, 
notice  to  lodge  deeds  was  served  by  the  peti- 
tioner at  the  bank  : — Held,  that  the  petitioner  i>vas- 
entitled  to  priority  over  any  advances  made  after 
service  of  the  notice.  KeogKs  Ettaie^  1%  re^ 
[1895]  1  Ir.  R.  201. 

Negligenee  of  Tnutee  of  Settlement.] — 


Mortgage  by  Tnutee  of  Prior  Inenmbranoer.] 

— S.,  a  solicitor,  was  instructed  by  his  client.  P., 
the  owner  of  a  copyhold  property  subject  to 
a  mortgnge  thereof  to  K.  (who  had  not  been 
admitted)  for  3502.,  to  raise  550/.  on  the  pro- 
perty, and  thereout  to  pay  o£E  E.  S.  obtained 
the  money  from  another  client,  H.,  telling  him  it 
should  be  invested  in  this  manner ;  but,  in  fact, 
paid  the  money  into  his  bankers,  B.  D.  &  Co., 
to  his  own  current  account.  S.  subsequently, 
by  cheques  drawn  on  B.  D.  &  Co.,  paid  off 
K.,  and  advanced  350Z.  to  P.,  taking  in  his 
own  name  a  transfer  of  E.'s  charge,  and  a  fresh 
mortgage  of  the  property  from  P.  to  him  to 
secure  the  whole  700f.  The  account  of  S.  with 
B.  D.  &  Co.  was  already  overdrawn,  but  these 
cheques  were  nevertheless  honoured  upon  his 
depositing  with  them  as  security  the  deed  of 
transfer  and  mortgage  from  E.  and  P.,  with 
other  documents  relating  to  the  property.  S. 
also,  to  quiet  H.,  handed  to  him  some  of  the 
muniments  of  P.'s  title  to  the  property,  and 
from  time  to  time  made  payments  to  him  (H.) 
in  respect  of  interest  upon  550Z.  B.  D.  &  Co. 
afterwards  got  admitted  on  the  court  rolls 
through  E. : — Held,  that  S.  and  E.  were  only 
trustees  for  H.,  and  that  his  equitable  mort- 
gage must  rank  prior  to  that  of  B.  D.  &  Co. 
under  S.^s  deposit  with  them  of  the  transfer  to 
him  of  E.*s  incumbrance.  Haryham  v.  Sha^kloek. 
19  Ch.  D.  207  ;  45  L.  T.  569  ;  30  W.  R.  49. 

Of  Adndesion  to  Copyhold— Notioe.1— A.  mort- 
gaged copyhold  to  B.  by  a  deposit  oi  a  copy  of 
his  admission  ;  A.  died,  and  his  heir  mortgaged 
them  to  C.  by  deposit  of  a  copy  of  his  own 
admission  ;  0.  afterwards  sold  and  conveyed  the 
estate  to  D. ;  D.  had  notice  of  B.*s  security : — 
Held,  that  it  was  unnecessary  to  determine 
whether  C.  took  with  notice  of  B.*s  incumbrance, 
as  by  the  deposit  he  could  take  only  such  interest 
as  the  heir  could  give,  namely,  hit  interest  sub- 
ject to  the  equitable  chai^ge  of  his  ancestor ;  and 
secondly,  that  the  conveyance  to  D.  was  void  as 
against  B.    Tylee  v.  Webb,  6  Beav.  552. 

Of  Offloer*!  Commiiiion,  over  Crediton.j| — An 
officer  deposited  his  commission  as  a  secunty  for 
a  loan  of  money,  and  further  covenanted  with 
the  depositary,  B.,  to  sell  the  commission,  and  to 
repay  the  loan  out  of  the  proceeds  of  the  sale  ; 
a  sale  having  been  effected  subsequently,  and  the 
r^ulation  price  having  been  paid  to  the  retiring 
omcer's  agents,  he  transmitted  to  them  a  written 
order,  directing  them  to  discharge,  out  of  the 
money  in  their  hands,  certain  specified  debts 
due  irom  him  to  certain  specified  individuals, 
which  Individuals  had  no  notice  of  his  contract 
with  B. : — Held,  that  these  creditors  were  entitled 
to  a  priority  over  B.  After  the  institution  of 
the  suit,  the  officer  took  the  benefit  of  the  Insol- 
vent Debtors  Act : — Held,  that  B.  had  not  any 
title  preferable  to  that  of  the  general  body  of  the 
insolvent's  creditors  to  the  surplus  which  re- 
mained after  the  debts  specified  in  the  written 
order  were  satisfied.  Cullyer  v.  Fallon,  Turn. 
&  R.  459  ;  3  L.  J.  (O.S.)  Ch.  23. 

Forfeiture.] — ^When  an  equitable  mortgagee, 
by  deposit  of  title  deeds,  took  a  bond  to  secure 
the  same  debt,  and  entered  up  judgment  thereon, 
which  he  afterwards  registered  as  a  mortgage 
against  the  lands  : — Held,  that  he  did  not  thei-eby 
forfeit  his  security  by  equitable  mortgage,  or 
defeat  his  priority.  Jenningi  Estate,  In  re,  15 
L.  R.  Ir.  277. 


In  November,  1875,  a  husband  deposited  with  nts- 
bankers  the  title  deeds  of  some  leasehold  houses,, 
together  with  a  memorandum  of  deposit  as  a  con* 
tinning  security  to  the  bankers  for  any  overdraft 
of  his  wife's  current  account  with  them.'    In 
November,  1876,  he  died,  having  bequeathed  alL 
his  property  to  his  wife,  and  appointed  her  his 
executrix.    After  his  death  the  deeds  remained 
with  the  bankers,  and  the  widow  was  allowed  on. 
the  security  of  them  to  overdraw  her  account. 
In  May,  1877,  she  married  again.    Prior  to  the- 
marriage  the  houses  were  assigned  by  her  to  a. 
trustee  on  trust  for  herself  for  life,  and  after- 
her  death  on  trust  for  an  infant  son  of  her  first 
marriage  absolutely.     Power  was  given  to  the 
trustee  to  sell  the  houses  during  the  life  of  the- 
wife  at  her  request,  and  after  her  death  at  the 
discretion  of  the  trustee.    The  trustee  made  no- 
inquiry  about  the  title  deeds,  and  no  notice  of 
the  settlement  was  given  to  the  bankers.    In 
June,  1877,  the  husband  and  wife  gave  notice  to* 
the  bankers  of   their  marriage,  and  at   their 
request  a  balance,  which  then  stood  to  the  credit 
of  the  wife*s  current  account.,  was  transferred  to 
a  new  current  account  opened  by  the  bankcra- 
with  the  husband.     The  deeds  remained  with 
the  bankers,  but  no  notice  of  the  settlement  was- 
given  to  them.      In  November,  1877,  at  the 
request  of  the  bankers,  the  probate  of  the  first 
husband's  will  was  sent  to  them,  and  at  their 
request,  a  new  memorandum  of  deposit  was,  in^ 
January,  1878,  signed  by  the  husband  and  wife, 
making  the  deeds  a  continuing  security  to  the* 
bankers    for   any  overdraft  of   the  husband*a 
current  account.    In  April,  1878|  the  wife  died. 
The  deeds  were  still  with  the  bankers,  and  at 
that  time  the  husband's  current  account  was  in. 
credit.    In  1883  the  trustee  made  some  inquiries,, 
and  then  discovered  that  the  deeds,  which  he  had 
believed  to  be  in  the  custody  of  the  solicitor  wha* 
had   prepared   the  settlement,  were  with  the- 
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execute  any  deed  or  deeds  necessary  for  legally 
canying  out  the  security.  Afterwards,  heing 
about  to  be  married,  he  agreed  to  settle  ttxe  pro- 
perty. Articles  of  settlement  were  prepared  and 
executed.  After  the  marriage,  the  husband  con- 
veyed the  property  to  the  trustee  of  the  articles 
upon  the  trusts  therein  contained,  being  for  the 
benefit  of  the  wife  and  issue  of  the  marriage.  A 
suit  was  afterwards  instituted  by  the  bankers  for 
foreclosure ;  and  the  wife  claimed  to  be  a  pur- 
chaser for  value  without  notice  : — Held,  that  the 
husband,  having  contracted  to  execute  a  legal 
mortgage  to  his  bankers,  could  not  deprive  them 
of  priority  by  conveying  the  property  to  a  party 
with  whom  he  had  entered  into  a  subsequent 
contract  for  value,  even  although  such  party  was 
a  purchaser  without  notice.  Maapfield  ▼.  Burton^ 
43  L.  J.,  Ch.  46  ;  L.  R.  17  Eq.  15  ;  29  L.  T.  571 ; 
22  W.  R.  148. 


iMinkers.  He  then  gave  the  bankers  notice  of 
the  settlement,  and  daimed  the  deeds.  This  was 
the  first  notice  that  the  bankers  had  had  of  the 
settlement: — Held,  that  the  omission  of  the 
trustee  to  inquire  for  the  title  deeds  was  negli- 
gence of  such  a  character  as  prevented  him  from 
availing  himsdf  of  the  legal  estate  to  give  him 
priority  over  the  equitable  charge  of  the  bankers, 
and  that  the  cestui  que  trust  stood  in  no  better 
position.  Held  also,  that  the  bankers  were  entitled 
4o  priority  in  respect  of  the  amount  due  to  them 
on  their  security  at  the  time  when  they  received 
notice  of  the  settlement.  JUoyd'*  Banking  Co, 
V.  Jones,  54  L.  J.,  Ch.  931 ;  29  Oh.  D.  221 ;  52 
L.  T.  469 ;  83  W.  R.  781. 

Frilority  at  againit  Trnita   of  Settle- 

oient.] — M.,  being  entitled  to  the  lessee's  interest 
4n  certain  lands  at  C,  in  1868  deposited,  inter 
alia,  the  title  deeds  with  a  bank,  to  secure 
any  balance  due  or  to  become  due,  accom- 
panied by  a  letter  of  deposit.  On  the  21st 
November,  1870,  he  wrote  to  the  manager  of  the 
bank,  O.,  asking  for  the  title  deeds  of  0.  in 
exchange  for  other  securities,  and  stating  that 
he  had  agreed  to  put  C.  in  settlement  on  his 
marriage;  and  at  the  same  time  he  deposited 
other  securities  with  0.  on  behalf  of  the  bank. 

0.  thereupon  drew  two  lines  through  the  memo- 
Tnndum  of  1868  in  the  deposit  book ;  and  wrote 
at  foot  of  the  entry,  *' Annexed  list  cancelled, 
•and  new  ones  substituted."  The  bank,  however, 
refused  to  give  up  the  deeds  of  0.  On  the  occa- 
sion of  his  marriage,  M.  executed  a  settlement, 
•dated  the  24th  November,  1870,  and  registered 
on  the  8th  February,  1871,  charging  0.  with  a 
sum  of  3,0002.,  which,  subject  to  life  interests  for 
himself  and  his  wife,  was  settled  in  trust  for  the 
•children  of  the  marriage.  M.,  who  was  a  solicitor, 
<lrcw  the  settlement,  and  was  the  only  solicitor 
in  the  transaction.  Subsequently,  in  1871,  M. 
rgave  the  bank  a  further  letter  of  deposit  in 
which  the  title  deeds  of  0.  were  included.  None 
•of  the  letters  of  deposit  were  registered.  After 
the  settlement  M.  paid  in,  to  the  credit  of  his 
current  account  with  the  bank,  sums  of  money 
•exceeding  the  amount  due  from  him  at  the  date 
•of  the  settlement.  In  a  paper,  pinned  to  the 
letter  of  deposit  of  1870, 0.  made  a  memorandum 
stating  that  it  was  cancelled  by  the  letter  of 
•ileposit  of  1871,  which  was  taken,  fearing  any 
irregularitv  in  the  former  transaction.  0.  deposed 
<that  he  did  not  intend  to  give  up  the  security  of 
the  deposit  of  1868  ;  that  he  had  a  general  autho- 
trity  to  substitute  one  security  for  another,  but 
aiot  to  give  up  a  security  altogether.  M.  and  his 
'Wife  aSerwards  died,  leaving  one  child,  issue  of 
the  marriage ;  M.  being  at  the  time  of  his  death 
indebted  to  the  bank,  who  claimed  priority  over 
the  charge  created  by  the  settlement: — Held, 

1.  That  the  deposit  of  1868  was  not  cancelled, 
%ut  was  still  a  subsisting  security  in  favour  of 
the  bimk.  2.  That  the  bank  had  notice  of  the 
settlement  of  the  24th  November,  1870 ;  and  con- 
sequently all  subsequent  advances  made  by  them 
were  postponed  to  the  chsrge  of  3,000Z.  3.  That 
the  issue  of  the  marriage  was  not  affected  with 
notice  of  the  equitable  mortgage  to  the  bank. 
Jda4!namara^s  Ekate,  13  L.  R.  Ir.  158. 


Priority  of  Bank  over  Babtequent  Settle- 


mont.] — The  owner  of  real  estate  deposited  the 
title  deeds  with  his  bankers  to  secure  the  balance 
of  his  account  current,  and  executed  a  memo- 
jandum  whereby  he  agreed,  at  their  request,  to 


Deposit  of  Part  of  Deeds — ^Xemorandiim 

not  Segiitered  —  Sabsaquent  Mortgage  by 
Deposit  of  Soit  of  Deeds — ^Hegligenee  of  First 
Depositee.] — L.  was  entitled  under  the  will 
of  R.  to  premises  held  under  three  leases  for 
terms  of  years  and  assigned  to  R.  by  deed  of 
the  31st  July,  1846.  In  1877  L.  deposited  this 
deed  with  a  bank  by  way  of  equitable  mort- 
gage, accompanied  by  a  memorandum  in  writing, 
which  the  oank  did  not  register.  In  1879  the 
bank  having  pressed  L.  for  payment,  they  were 
informed  tlutt  L.  was  about  to  raise  money  out 
of  which  they  would  be  paid  a  sum  on  account 
of  what  was  due  to  them,  and  B.,  who  had  inves- 
tigated the  title  and  searched  the  registry,  imme- 
diately afterwards  made  an  advance,  upon  the 
deposit  of  a  number  of  title  deeds  of  the  premises, 
including  the  original  leases  and  the  probate  of 
R.*s  wilL  B.  was  at  the  time  informed  by  L.'s 
solicitor  (both  of  them  being  ignorant  of  the 
deposit  with  the  bank)  that  all  the  title  deeds 
were  delivered  to  him  ;  bat  a  comparison  of  the 
schedule  of  deeds  delivered  with  the  abstract  of 
title  which  had  been  furnished  would  have  shown 
that  a  material  title  deed  was  absent.  The  greater 
part  of  the  money  so  advanced  by  B.  was  paid 
over  by  L.  to  the  bank : — ^Held,  that  B.  had  the 
better  equity,  and  that  the  bfuik,  by  not  regis- 
tering their  memorandum  of  deposit,  and  by 
allowing  L.  to  retain  all  the  title  deeds  but  one, 
and  thereby  enabling  him  to  raise  further  sums 
on  the  property,  without  notice  of  their  charge, 
were  guilty  of  n^ligence  so  as  to  deprive  them 
of  Uieir  priority.  Lambert^s  Estate,  In  re,  13 
L.  R.  Ir.  234. 


5.  Registration — Effect. 

With  Votiee.] — A  registered  deed,  with  notice 
of  an  unregistered  one,  shall  not  prevail  against 
it.    Blades  y.  Blades,  1  Eq.  Abr.  358. 

Notice  of  an  unregistered  mortgage  : — ^Held, 
to  affect  subsequent  mortgagees,  who  had  regis- 
tered.   Sheldon  v.  Cox,  2  Eden,  224. 

Without  VotioeJ—The  registry  of  a  mortgage 
will  not  by  itself  affect  a  subsequent  incumbrance 
without  notice.     Caior  v.  Cooley,  1  Oox,  182. 

DofeotiTO  Memorial— Registration  after 

Votioe.] — ^A  subsequent  incumbrancer,  who  at 
the  time  of  taking  his  security  has  no  notice  of 
the  prior  incambrance,  may,  by  properly  memo* 
rialising  his  security,  though  after  notice,  obtain 
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priority  over  the  prior  incumbranoerf  if  the 
memorial  of  the  security  of  the  latter  be  defec- 
tive. Esifaf  V.  Havgh,  1  Y.  &  C.  C.  C.  620 ; 
11  L.  J.,  Ch.  374  ;  6  Jur.  1030. 


Demise  for  Term — Subiequent  Mortgage 


bj  Deposit.] — Mortgage  by  demise  for  a  term  of 
years  ;  the  mortgagor  does  not  deliver  to  the 
mortgagee  the  purchase  deed  conveying  the  free- 
hold to  the  mortgagor,  but  keeps  it  back,  and 
subsequently  deposits  it  with  another  person 
as  a  security  for  a  loan.  The  conveyances  to  the 
mortgagor  and  the  mortgagee  were  executed 
within  a  day  of  each  other,  and  were  both  regis- 
tered on  the  same  day.  The  deposit  was  not 
made  for  a  considerable  time  afterwards  ;  but,  no 
notice  by  the  subsequent  incumbrancer  of  the 
mortgage  being  proved,  and  being  denied  by 
his  answer,  it  was  held  that  he  was  entitled 
to  the  benefit  of  the  deposit,  as  against  the  mort- 
gagee, and  was  not  bound  to  deliver  up  to  him 
the  conveyance.  Wiseman  v.  Westland,  1 Y.  &  J. 
117;  30  R.  B.  765. 

As  against  Lesseo.] — ^The  mortgagee  while  in 
possession  made  a  lease  ;  the  mortgage  was  regis- 
tered. The  lessee  set  up  a  title  as  a  purchaser 
without  notice,  and  also  relied  on  there  being  no 
acknowledgment  to  bind  him  : — Held,  first,  that 
the  registration  gave  priority  to  the  mortgagor's 
equitable  title,  which  rendered  notice  immaterial ; 
and  secondly,  that  the  acknowledgment  by  the 
mortgagee  alone  was  sufficient  against  his  lessee. 
Ball  v.  Riteridale  QLttrd),  Beat.  500. 

Deed  Ponnded  on  Unregistered  Deed.]  —  Deed 
of  appointment  of  lauds  in  a  register  county, 
pursuant  to  a  power  in  a  former  deed  which  was 
not  registered,  postponed  to  a  mortgage  made  sub- 
sequent to  it,  and  registered  before  it.  Scrafton 
V.  Quifusey^  2  Vcs.  413. 


Settlement — Subsequent  Begistered  Mort- 


gage.]— ^A.  and  B.  were  equal  partners  in  certain 
mills  and  concerns,  of  which  A.  was  the  lessee. 
In  November,  1810,  they  took  in  C.  as  a  partner 
for  8.500/.  In  January,  1811,  B.  proposed  to  A. 
and  C.  to  sell  them  his  share  for  8,5002.,  and  to 
let  his  name  continue  in  the  firm  for  five  years, 
they  paying  interest  at  8  per  cent,  on  his  money 
remaining  in  their  hands  ;  this  was  accepted,  and 
thenceforward  A.  had  two-thirds,  and  C.  one-third 
of  the  profits.  In  July,  1812,  A.  conveyed  to  C. 
the  legal  estate  in  one-third  of  the  mills  and  con- 
cerns, by  a  deed  which  was  never  registered. 
In  August,  1812,  C,  by  his  marriage  settlement, 
conveyed  his  one-third  to  A.  and  D.  as  trustees 
for  himself  for  life,  with  remainder  for  plaintiff 
as  tenants  in  common  ;  this  deed  was  registered 
in  1814.  In  1819  B.  withdrew  his  name  from  the 
firm,  and  furnished  A.  and  C.  with  an  account 
current,  shewing  a  balance  due  to  him  of  about 
24,0002.  This  was  made  up  of  the  8,500/.,  and 
interest  at  8  per  cent.,  and  of  advances  made  to 
the  firm  since  1814  on  the  credit  of  B.  A  mort- 
gage of  the  mills  was  then  executed  by  A.  and 
C.  to  B.,  to  secure  this  24,000/.  It  was  soon  after 
registered.  C.  died  in  1820,  and  A.  in  1823.  In 
1826  B.  procured  from  the  representatives  of  A. 
an  assignment  of  the  equity  of  redemption, 
and  entered  into  possession  of  the  mills.  The 
bill  charged  that,  before  the  execution  of  the 
mortgage,  B.  was  informed  by  A.  and  C.  of  the 
previous  settlement.  It  prayed  for  an  account 
and  partition,  and  allotment  of  one-third.     The 


only  evidence  of  notice  was  by  E.,  who  swore 
that  he  had  apprised  B.  of  the  settlement: — 
Held,  that  the  registry  of  the  mortgage  of  1819 
did  not  give  it  precedence  of  the  settlement  of 
1812,  although  this  latter  deed  was  founded  on^ 
the  unregistered  deed  of  July,  1812 ;  that  the 
settlement,  having  been  registered  before  the 
mortgage,  thereby  prevailed  over  it,  even  thougfa 
no  actual  notice  had  been  given  to  the  defendant, 
and  that  the  defendant  ha^l  no  claim  as  a  creditor 
against  the  plaintiff's  one-third  of  the  partnership 
assets.    Stuart  v.  Ferguson,  Hayes,  452. 

Prand.] — The  registry  of  a  deed  of  separation- 
and  maintenance  being  fraudulently  prevented 
by  the  agent  of  the  husband,  who  afterwards- 
negotiated  a  registered  mortgage  : — Held,  that 
the  mortgagee  was  fixed  with  notice  of  the  deedi 
of  separation  through  the  agent  of  the  mortgagor, 
who  acted  for  both  parties,  and  his  security  was 
postponed  to  the  unregistered  deed,  ^ixon  t, 
UannUon,  2  Dr.  &  WaL  364  ;  llr.  Eq.  R.  46. 

Further  Advanees  without  Kotiee,  after  Regis* 
tration.] — A  registered  deed  of  mortgage  to 
secure  moneys  due  and  further  advances  is,  as- 
regards  a  puisne  mortgage,  a  valid  security  for 
such  further  advances,  if  made  bon&  fide,  and 
without  notice  of  the  subsequent  mortgage, 
though  after  its  registration.  O' Byrne* $  Egtate^ 
In  re,  15  L.  R.  Ir.  373— C.  A. 

Extent  of  Soenritj.] — ^An  unregistered  deed  of 
mortgage  was  held  entitled  to  priority  over  a 
subsequent  deed  which  was  registered,  on  the 
ground  that  the  latter  deed  only  operated  upon 
what  the  mortgagor  could  honestly  charge^ 
Punchard  v.  TiymUn$,  31  W.  R.  286. 

Begistry  Act — Sale  nnder  Decree.] — ^Where- 
premises  had  been  sold  under  a  decree  : — Held, 
that  the  lien  of  an  incumbrancer  was  not  trans- 
ferred to  the  purchase-money,  so  as  to  be  out  dt 
the  Registry  Act,  and  he  was,  therefore,  oostponed 
to  subsequent  incumbrancers.  Hennana  v.  Moore,. 
1  Uden,  327. 

6  Anne,  c.  2 — ^Tacking.] — ^A  mortgagee 


is  prevented  by  the  operation  of  the  Registry 
Act,  6  Anne,  c.  2,  from  tacking  so  as  to  gain  a 
priority  against  mesne  registered  incumbrances. 
Latouche  v.  Dunsany  (Lord),  1  Sch.  k  Lef.  137^ 


Judgments.] — The   5th   section  of  the- 


act  applies  not  to  judgments  generally.  Judg- 
ment creditors  have  no  priority  by  the  Registry 
Act,  except  where  priority  between  deeds  is  to- 
be  adjusted.  Id,  160.  But  as  to  this  latter 
position,  see  D'Arey  v.  Chambers,  1  Sch.  k.  Lef. 
App.  467. 

Annuity  Deed— 18  k  19  Vict.  c.  16.] 


—  A  landowner,  by  deed  in  Febraaiy,  1872, 
charged  his  land  with  two  life  annuities.  He 
subsciquently  made  several  mortgages  of  th& 
property  by  deeds,  some  of  which  recited  the- 
annuity  deed.  The  annuity  deed  had  not  bcea 
registci-ed  as  required  by  18  &  19  Vict,  c  l.">, 
s.  12  :— Held,  that,  as  the  18  A:  19  Vict.  c.  15,  s.  1 2, 
was  in  similar  terms  to  the  clauses  in  the  registiy 
acts,  -which  Imd  been  decided  not  to  make  an* 
unregistered  conveyance  void  as  against  a  sub- 
sequent purchaser  who  had  notice  of  it,  the 
legislature  must  be  taken  to  have  used  the  words^ 
in  the  later  act  in  the  sense  given  to  them  by 
those  decisions,  and  that  the  annuities  therefoi^ 
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If 


were  valid  as  against  all  the  subsequent  incom- 
brancers  who  took  with  notice  of  them,  and 
against  the  trustee  in  bankruptcy  of  the  grantor. 
Greawi  v.  JhJicU,  60  I..  J.,  Ch.  118 ;  14  Ch.  D. 
563  ;  43  L.  T.  100  ;  28  W.  B.  840. 

Jtogiitration  Aet«— Folic j  and  EfESBOt]— The 
policy  of  the  registration  acts  is  to  free  a  pur- 
chaser from  the  imputation  of  constructive 
notice.  In  the  absence  of  actual  notice,  there- 
fore, to  the  principal  or  his  agent,  and  of  fraud, 
a  later  registered  deed  will  have  priority  over  a 
prior  unregistered  charge,  notwithstanding  that 
the  purchaser  knew  that  the  title  deeds  were  not 
in  the  possession  of  the  vendor,  but  were  in  the 
hands  of  certain  other  persons,  and  abstained 
from  inquiry.  Lee  v.  Ctiitton,  46  L.  J.,  Ch.  48  ; 
35  L.  T.  84  ;  24  W.  R.  942— C.  A. 

7  Anne,  e.  90.] — The  statute  7  Anne, 


c.  20,  was  intended  to  prevent  fraud  by  secret 
conveyances,  and,  consequently,  if  there  has  been 
notice,  a  subsequent  incumbrancer  who  is  first 
to  register  does  not  gain  priority.  Punohard  v. 
7bnikin»,  31  W.  R.  286. 

Kiddlesax — Constnietlye  Kotiee  IntnAeient.] 

— A  firm  of  solicitors  took  an  equitable  charge, 
by  a  memorandum  and  deposit  of  title  deeds, 
from  their  client.  A.,  upon  premises  in  Middlesex, 
which  they  omitted  to  register.  A.  subsequently 
sold  the  premises  to  the  defendant,  who  duly 
rt^stered  the  conveyance.  The  solicitors  filed 
a  bill  claiming  priority  for  their  charge,  alleging 
that  the  defendant,  when  he  took  his  conveyance, 
knew  that  the  deeds  were  in  their  han<&,  and 
made  no  inquiry  : — Held,  that  the  facts  alleged 
amounted  only  to  constructive  notice,  and  that, 
in  order  that  an  unregistered  charge  should  have 
priority  over  a  subsequent  register^  conveyance, 
it  must  be  shown  that  the  purchaser  or  his  agent 
had  actual  notice  of  the  prior  chai^.  Lee  v. 
Cluttm,  46  L.  J.,  Ch.  48  ;  35  L.  T.  84  ;  24  W.  R. 
942— C.  A. 


CoBftnietiTe  Kotiee   Bni&oient.] — Con- 


structive notice  of  a  prior  unregistered  incum 
brance  affecting  lands  in  Middlesex  is  as  effectual 
as  actual  notice.  Wormald  v.  Maitland^  35  L.  J., 
Ch.  69  ;  12  L.  T.  535  ;  13  W.  R.  832. 

A  registered  marriage  settlement  of  leaseholds 
in  Middlesex  was  postponed  to  an  equitable 
mortgage  of  the  same  property  by  deposit  prior 
in  date,  but  registered  subsequently  to  the 
settlement,  the  trustees  of  the  settlement  being 
held  to  have  had  constructive  notice  of  the 
equitable  mortgage,  in  consequence  of  not  having 
inquired  for  the  title  deeds  when  the  abstract 
was  delivered  to  them.    Ih, 

Taeking.] — ^The  equitable  mortgagee  held 

entitled  to  tack  to  his  security  advances  made 
subsequently  to  the  date  and  registration  of  the 
settlement  of  which  he  had  no  notice  at  the  time 
of  such  advances.    Ih, 

Kotiee  through  one  Bolieitor  acting  fn 

both  Mortgageet.] — ^A  solicitor  induced  a  client 
to  advance  money  for  A.,  on  mortgage  of  lands 
in  Middlesex,  and  soon  afterwaids  induced  a 
second  client  to  advance  money  on  mortgage  of 
the  same  lands  without  informing  him  of  the 
existence  of  the  first  mortgage.  The  solicitor 
afterwards  left  the  country,  and  the  holder  of 
the  second  mortgage  registered  it  before  the  first 
mortgage  was  registered : — ^Held,  that  the  holder 


of  the  second  mortgage  must  be  taken  to  have 
had,  through  the  solicitor,  notice  of  the  first 
mortgage,  and  could  not  by  the  prior  registration 
obtain  priority.  Rolland  v.  Hart,  40  L.  J.,  Ch. 
701  ;  L.  R.  6  Ch.  678 ;  25  L.  T.  191 ;  19  W.  R. 
962. 

The  plaintiff  had  lent  money  to  a  solicitor  on 
the  security  of  the  deposit  of  title  deeds  of  land 
in  Middlesex,  with  a  letter  charging  the  land, 
the  legal  estate  in  which  was  outstanding.  The 
solicitor  afterwards,  by  way  of  security  for  money 
due  to  a  client,  made  a  mortgage  of  the  land  to 
the  client,  which  mortgage  was  registered: — 
Held,  that  the  client  must  be  presumed  to  have 
had  notice  of  the  plaintiff's  charge,  which,  there- 
fore, thoagh  unregistered,  retained  priority. 
Bradley  v.  Riches,  47  L.  J.,  Ch.  811  ;  9  Ch.  D. 
189  ;  38  L.  T.  810  ;  26  W.  R.  910. 

Agreement  to  Mortgage— 7  Anne,  c.  90.] 

—  An  agreement  to  mortgage  a  Middlesex 
property  does  not  come  within  the  7  Anne,  c.  20, 
and,  therefore,  where  an  owner  of  prop^y  in 
Middlesex  had  first  mortgaged  to  A.,  and  then 
agreed  to  mortgage  to  B.,  and  had  subsequently 
mortgaged  to  C,  and  C.  had  registered,  and  B. 
had  not : — Held,  that  C.  had  not  obtained  priority 
over  B.  Wright  v.  Stamfidd,  27  Beav.  8 ;  28 
L.  J.,  Ch.  183 ;  5  Jur.  (N.B.)  5. 

Depodt  with  KemorandnaL]— A  memo- 
randum not  under  seal,  accompanying  a  deposit 
by  way  of  equitable  mortgage  of  deeds  relating 
to  lands  in  Middlesex,  requires  registration, 
under  7  Anne,  c.  20.  Nete  v.  PenneU^  Hunt  v. 
Neve,  2  H.  &  M.  170  ;  33  L.  J.,  Ch.  19  ;  9  L.  T. 
285  :  11  W.  R.  986. 


Begistration  of  Two  Mortgages  lame 


Day.] — ^According  to  the  memorandum  of  regis- 
tration indorsed  on  two  mortgaged  securities  of 
different  dates  brought  to  the  Middlesex  registry, 
they  were  both  registered  on  the  same  day  an(l 
at  the  same  hour ;  but  one  was  numbered  764, 
the  other  768  : — Held,  that  the  security  numberecl 
764  must  be  regarded  as  having  been  registered 
first.    Ih. 

Vnregiftercd  Mamorandiim  of  Aurther 

ChATge.] — ^A  second  mortgagee,  who  registers 
his  mortgage  in  Middlesex,  under  7  Anne,  c.  20, 
is  entitled  to  priority  over  a  memorandum  of 
further  charge  of  prior  date  given  by  the  mort- 
gagor to  the  first  mortgagee,  who  omitted  to 
register  the  same  in  Middlesex.  Moore  v.  Culver' 
houte,  27  Beav.  639  ;  29  L.  J.,  Ch.  419 ;  6  Jur. 
(N.S.)  115. 


Sqnltable  Interest* — Assignment.]  — 


Property  in  Middlesex  was  mortgaged  to  A.,  and 
afterwards  to  B.,  and  subsequently  to  C,  with 
notice  of  B.'s  incumbrance.  C.  registered  before 
B.  and  afterwards  assigned  to  D.,  who  had  no 
notice  of  B.'s  mortgage : — Held,  that,  the  interests 
being  equitable,  D.  had  no  priority  over  B.  Ford 
V.  White,  16  Beav.  120. 


Eridence.] — Registration,  in  Middlesex, 


of  an  equitable  mortgage,  is  not  presumptive 
notice  of  itself  to  a  subsequent  legal  mortgagee, 
so  as  to  take  from  him  his  le^l  advantage. 
Moreeock  v.  Dickens,  Amb.  678. 

Real  Estate— Share  in  Proceeds  of  Sale 


of.] — The  local  registry  acts  are  intended  to  apply 
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only  to  dealingB  at  Uw  or  in  equity  with  the  land 
itsdf.  Aooo^ingly  an  incombraacer  upon  a 
share  in  the  prooeedB  of  real  estate  in  Middlesex, 
devised  in  trust  for  sale,  obtains  no  priority  over 
other  incumbrancers  on  such  share  by  registering 
his  mortgage  deed,  and  the  priorities  of  such 
incumlvancers  rank  according  to  the  dates  of 
their  respective  notices  to  the  trustees.  Maleolm 
y.  CharUnoorth  (1  Keen,  63)  approved.  Arden 
T.  Arden,  64  L.  J.,  Ch.  655  ;  29  Ch.  D.  702 ;  52  L.  T. 
610  ;  S3  W.  R.  693. 


Yorkshire — ^Xomorandnm  of  Further  Charge 
BMds  Segiftration.] — ^A  memorandum  of  further 
charge  in  favour  of  the  first  mortgagee  of  lands 
in  Yorkshire  requires  registration  as  much  as  the 
original  mortgage,  and  in  the  absence  of  registra- 
tion will  be  postponed  to  a  second  registered 
mortgage  without  notice  of  such  further  charge, 
nor  will  the  first  mortgagee  be  entitled  to  tack 
his  further  charge  if  the  second  mortgagee  has 
given  him  notice  of  his  charge.  Credland  v. 
Potter,  44  L.  J.,  Ch.  169 ;  L.  B.  10  Ch.  8  ;  31 
L.  T.  522  ;  23  W.  B.  36. 


Unregistered  Kemoraadnm  Postponed.] 


— ^A.  executed  a  legal  mortgage  of  property  in 
Yorkshire  to  B.  for  700^. ;  at  the  same  time  he 
borrowed  100^  from  C,  and  signed  a  memoran- 
dum agreeing  to  give  C.  a  second  mortgage  on  the 
property  to  secure  that  amount.  A.  subsequently 
executed  another  mortgage  of  the  property  for 
5002.  to  D.  The  first  and  third  mortgages  were 
registered  at  Wakefield,  but  not  the  second  : — 
Held,  that  the  third  mortgage  had  priority  over 
the  second.  Wight  or  Wright' »  Mortgage  TrutU, 
In  re,  43  L.  J.,Ch.  66  ;  L.  B.  16  Bq.  41 ;  28  L.T. 
491  ;  21  W.  B.  667. 

JtogiitratioB  of  Will  Kooeisary.]— The 


and  registers  a  subsequent  mortgage  of  the  same 

Eroperty  in  his  own  favour  and  claims  priority  for 
is  own  mortgage  over  the  security  of  his  client,  is 
guilty  of  "actual  fraud"  within  the  meaning  of 
S.14.    Ih, 

Praetioa.]— -The  plaintiff  is  not  bound  to  notice 
assignments  of  prior  incumbrances,  although  the 
assignments  are  registered,  and  may  proceed  as 
if  there  had  been  no  assignment  by  the  original 
incumbrancer,  unless  the  inheritor  will  point  out 
the  proper  parties.  Wehh  v.  Blessington  (Lord)^ 
1  Moll.  74. 


East  Biding  Bcgistration  Act  (6  Anne,  c.  35)  is 
imperative,  and,  unless  a  will  of  lands  in  that 
riding  is  registered  within  six  months  after  the 
testator's  death,  or  a  memorial  of  the  impediment 
which  disables  the  devisee  from  doing  so  regis- 
tered in  the  manner  pointed  out  by  s.  15,  the  will 
is  void  as  against  subsequent  purchasers  and 
mortgagees.  Chadwiek  v.  Turner,  34  Beav.  634. 
Affirm^  36  L.  J.,  Ch.  349  ;  L.  B.  1  Ch.  310 ; 
12  Jur.  (NA)  339  ;  14  L.  T.  86  ;  14  W.  B.  491. 


Kotiee.] — To  defeat  the  title  of  a  regis- 


tered purchaser  from  the  heir-at-law,  there  must 
be  clear  and  distinct  notice,  amounting  to  fraud. 
Ih, 


Ko   Memorandum    Eegistered — Subse- 


quent Begistered  Mortgage—"  Lien  or  Oharge '' 
— "  Actual  Praud."]— The  Yorkshire  Begistries 
Act,  1884,  deprives  equitable  mortgages  by 
deposit  of  title  deeds  of  the  priority  they  pre- 
viously enjoyed  over  subsequent  registered  mort- 
gages, unless  a  memorandum  such  as  is  described 
in  s.  7  of  the  act  has  been  registered,  and  the 
priorities  given  by  the  act  are  not  to  be  altered 
except  in  the  case  of  "  actual"  fraud,  by  which 
expression  in  s.  14  is  meant  fraud  in  the  ordinary 
popular  acceptation  of  the  term,  and  not  "  legal " 
or  "  constructive  "  fraud  or  "  fraud  in  the  eye  of 
a  court  of  law  or  of  equity."  BattUon  v.  Hoheon^ 
65  L.  J.,  Ch.  695;  [1896]  2  Ch.  403 ;  74  L.  T. 
689  ;  44  W.  B.  615. 

A  solicitor  who  is  aware  that  a  security  in 
which  his  client  is  interested  is  not  perfected  by 
registration,  and  who,  with  such  knowledge,  takes 


As  to 


Gtenerally.]— &0  Bbois- 


TBATioN  ;  Deed  and  Bond. 


6.  By  Possession  of  Deeds. 
a.  Negligenoe  or  Poflaesaion. 


Priority  through  Praud  or  Vogli- 
geneo^Konpoisaision  of  Dead  by  Pirtt  Mort- 
gagee.]— ^A  first  mortgagee  having  the  l^ial 
title  is  not  to  be  postponed  to  a  second,  merely 
because  he  has  not  possessed  himself  of  the 
title  deeds  of  the  estate ;  he  can  only  be  post- 
poned where  he  has  been  guilty  of  fraud  or  groas 
negligence.  Colyer  v.  Finch,  5  H.  L.  Cas.  905  ; 
26  L.  J.,  Ch.  65  ;  3  Jur.  (N.s.)  25. 

A.  became  mortgagee  of  a  portion  of  lands 
charged  under  a  will  with  debts  and  legacies. 
The  mortgagor  was  devisee  of  the  lands,  and 
likewise  one  of  the  executors  of  the  wilL  The 
same  person  acted  as  solicitor  for  the  mortgagor 
and  mortgagee.  The  latter  received  the  mort- 
gage, and  some  (but  not  all  the  material)  title 
deeds  of  the  mortgaged  estate  came  into  his 
possession.  The  mortgagor  afterwards  mortgaged 
this  and  the  other  portion  of  the  lands  to  B.,  and 
finally  sold  the  first  portion  of  the  lands  to  pay 
the  legacies  which  were  charged  on  the  whole. 
B.  became  the  purchaser.  Both  A.  and  B.  acted 
in  ignorance  of  each  other's  rights : — Held,  th^ 
the  first  mortgagee,  as  against  the  mortgagor, 
was  in  equity  entitled  to  throw  on  the  oUier 
portion  of  the  estate  the  debts  and  legacies,  and 
that  the  purchaser,  not  having  attained  the  legal 
estate  in  the  property,  was  affected  by  this 
equity.    Ih. 

A  legal  mortgagee  cannot  be  postponed  on  the 
ground  of  nonpossession  of  the  title  deeds  of  the 
mortgaged  property,  unless  there  has  been  fraud 
or  wilful  n^ligence  on  his  part  in  not  obtaining 
them.  Hunt  v.  Elmee,  2  De  G.  F.  &  J.  578  ;  30 
L.  J.,  Ch.  255  ;  7  Jur.  (N.S.)  200 ;  3  L.  T.  796 ; 
9  W.  B.  362. 

A  solicitor  borrowed  money  from  a  client  upon 
a  mortgage  of  two  properties,  A.  and  B.,  and 
handed  over  to  him  a  quantity  of  title  deeds  in 
a  parcel  bearing  a  label  stating  it  to  contain  the 
deeds  relating  to  both  properties.  It,  in  fact, 
contained  only  the  deeds  relating  to  property  A^ 
but  the  client,  relying  on  the  solicitor,  never 
opened  it.  Shortly  afterwards  the  solicitor  sold 
property  B.  to  the  defendant,  who  completed  his 
purchase  without  any  notice  of  the  mortgage, 
and,  upon  completion,  the  title  deeds  were 
handed  over  to  him.  Several  years  afterwards 
the  solicitor  absconded,  and  the  mortgagee,  for 
the  first  time,  discovered  that  the  deeds  had  not 
been  delivered  to  him,  and  that  the  purchaser 
claimed  a  title  to  the  property  : — Held,  that  the 
mortgagee  had  not  been  guilty  of  such  negligence 
as  to  postpone  his  title  to  that  of  the  purchaser, 
and  that  the  mortgagee  was  entitled  to  a  decree 
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for  foreclosure  or  payment,  and  might  add  his 
costs  to  his  secarity.    lb. 


Tint  Mortgagee  partiiig  with  Deeds.] 


— ^A  first  mortgagee  parting  with  the  title  deeds 
will  not  on  that  account  be  postponed  to  a  snb- 
■fiequent  incumbrancer,  with  whom  the  deeds 
h^ve  been  deposited,  without  notice  of  the  prior 
charge,  unless  either  in  the  act  of  parting  with 
the  deeds,  or  in  his  subsequent  conduct,  there 
'appears  to  be  such  negligence  as  in  the  view  of  a 
court  of  equity  amounts  to  fraud.  Dawle  v. 
JSaunderi,  2  H.  &  M.  242 ;  34  L.  J.,  Gh.  87 ; 
10  Jut.  (k.8.)  901  ;  10  L.  T.  840 ;  12  W.  R.  1074. 
A  firm  of  solicitor's  acted  for  both  mortgagor 
tind  mortgagee  in  the  matter  of  an  equitable 
mortgage,  and  the  title  deeds  of  the  property, 
the  legal  estate  in  which  was  outstanding,  were 
•deposited  with  them  for  the  mortgagee.  One  of 
the  solicitors  afterwards,  without  consulting  his 
partner  or  the  mortgagee,  allowed  the  mortgagor 
to  take  the  deeds,  upon  a  representation  that 
they  were  wanted  for  the  purpose  of  inspection 
^y  a  railway  company.  The  mortgagor  imme- 
diately deposited  the  deeds,  by  way  of  equitable 
mortgage,  with  a  third  person,  who  had  no  notice 
of  the  preyious  transaction.  Shortly  afterwEkrds 
the  mortgagor  died.  There  was  no  satisfactory 
evidence  that,  up  to  the  time  of  his  death  or  for 
iive  years  afterwards,  the  solicitor  had  tiUcen  any 
steps  to  ascertain  what  had  become  of  the  deeds, 
but  they  unsuccessfully  attempted  to  sell  some 
•other  property  included  in  their  client's  security, 
and  ultimately  took  a  transfer  of  the  security  to 
themselves : — ^Held,  that  their  conduct  was  such 
as  to  disentitle  them  to  priority  over  the  second 
mortgagee.    Ih, 


Kot  obtaining  Deeds — Onus  of  Proof.] 


Kortgagee'i  Eight  to  Deedt^SoUeitor'i  Iden.  ] 
— ^A  mortgagee  is  entitled  to  the  possession  of 
the  title  deeds  of  the  mortgaged  estate,  and  the 
mortgagor  cannot,  by  depositing  the  deeds  with 
his  solicitor,  with  a  view  of  creating  a  lien, 
thereby  defeat  the  right  of  the  mortgagee. 
Smithy,  Chichester,  2  Dr.  &  War.  393 ;  1  Con.  it  L. 
486  ;  4  Ir.  £q.  R.  580. 


Kegligently  Leaving   Deedi.]— -An  in- 


cumbrancer negligently  leaving  title  deeds  in 
grantor's  possession,  a  lien  may  be  obtained  on 
them  by  grantor  dediverine  them  to  a  solicitor. 
Bernard  v.  Drovght,  1  MoU.  38. 

BetentioB  of  Deed  by  Mortgagor  —  Suhse- 
quent  Depoiit.] — Mortgage  by  demise  for  term 
of  years.  The  mortgagor  does'  not  deliver  to  the 
mortgagee  the  purchase  deed  conveying  the 
freehold  to  the  mortgagor,  but  keeps  it  back, 
and  subsequently  deposits  it  with  another  person 
as  a  security  for  a  loan.  The  conveyance  to  the 
mortgagor  and  the  mortgage  were  executed 
within  a  day  of  each  other,  and  were  both 
registered  on  the  same  day,  and  deposit  wa^ 
not  made  for  a  considerable  time  afterwards ; 
but,  no  notice  by  the  subsequent  incumbrancer 
of  the  mortgage  being  proved,  and  being  denied 
by  his  answer,  it  was  held  that  he  was  entitleit 
to  the  benefit  of  the  deposit  as  against  the  mort- 
gagee, and  was  not  bound  to  deliver  up  to  him 
the  conveyance.  Wiseman  v.  Weetlandf  1  Y.  &  J. 
117  :  30  R.  R.  765. 


Omisiion    by   Mortgagee.]— A   party 


— In  order  to  postpone  an  incumbrancer  prior  in 
point  of  date  by  a  subsequent  incumbrancer, 
who  has  got  the  title  deeds,  the  latter  must  show 
not  only  his  own  possession,  but  that  the  former 
was  guilty  of  gross  negligence  in  not  having 
obtained  them,  and  the  onus  is  on  the  subsequent 
mortgagee  to  shew  this.  Carter  v.  Carter,  8 
K.  &  J.  617  ;  27  L.  J.,  Ch.  74 ;  4  Jur.  (N.B.) 
<57. 


Oroii   Kegligenee,    what.]  —  To  allow 


title  deeds  to  remain  with  a  party,  who,  besides 
having  a  beneficial  interest  in  the  property,  is 
also  a  trustee  to  others,  is  not  gross  negligence  ; 
for,  qu&  trustee,  he  is  the  right  person  to  hold 
them.    lb, 

Making    no    Inquiry.]  —  Making   no 

inquiry  concerning  title  deeds  is  gross  negli- 
•gence.  But,  where  a  party  took  a  mortgage  of 
an  undivided  share,  it  is  not  gross  negligence  in 
the  mortgagee  to  suffer  the  deeds  to  remain  in 
the  hands  of  the  mortgagor  as  the  agent  for  the 
other  tenants  in  common.    lb. 

Priority  depending  on  Eight  to  Poieesiion  of 
Deedi.] — Where  trustees  to  raise  money  grant 
Annuity  as  a  security,  and,  retaining  the  title 
deeds,  mortgage  the  premises,  without  notice, 
as  a  further  security,  the  mere  retaining  the 
•deeds  does  not  postpone  the  annuitant  to  the 
mortgagee.  It  depends  on  whether  or  not  the 
first  incumbrancer  ought  to  have,  and  was 
remiss  in  not  having,  the  deeds  in  his  possession. 
ffarper  v.  Fanlder,  4  Madd.  129  ;  20  R.  R.  279. 


entitled  to  an  estate,  subject  to  terms  vested  in 
trustees  for  securing  a  jointure  and  portions, 
mortgaged  it,  but  retained  the  title  de^  in 
his  possession  : — Held,  that  this  omission  on  the 
part  of  the  mortgagee  was  not  suflScient  to 
postpone  him  in  favour  of  a  subsequent  purchaser 
lor  valuable  consideration.  Farrow  v.  Reet,  4 
Beav.  18  ;  4  Jur.  1028. 


Snbieqnent  Mortgagee — ^Firit  Mortgagee 


Poitponed.] — P.  mortgaged  estates  to  M.,  and 
was  allowed  to  retain  possession  of  the  title 
deeds.  He  subsequently  mortgaged  one  of  the 
estates  to  A.  B.,  who  obtained  possession  of  the 
deeds,  and  all  the  estates  to  G.,  who  advanced 
his  moneys  after  ascertaining  the  position  of  the 
deeds,  and  upon  the  faith  that  A.  B.  was  the 
only  prior  mc  r::j2:agee  : — Held,  that  M.,  by  not 
obtaining  possession  of  the  deeds,  enabled  P.  to 
deal  with  his  estates  as  an  unincumbered  owner ; 
that  A.  B.  having  been  diligent  in  obtaining 
the  deeds  acquired  priority ;  and  that,  C.  also 
having  been  diligent  in  ascertaining  that  A.  B. 
had  the  deeds,  apparently  as  first  mortgagee,  the 
same  principle  extended  to  him,  and  he  fdso  had 
priority  over  M.  Perry-Hrrriek  v.  Attwood  (25 
Beav.  205;  2  De  G.  &  J.  21)  explained  and 
followed.      Clarke  v.  Palmer^   Palmer^  In   re. 


51  L. 
857. 


J.,   Ch.  634  ;   21   Ch.  D.  124  ;  48  L.  T. 


Leaving  Deeds  in  Hands  of  Mortgagor.! 

— To  postpone  the  first  mortgagee  on  the  grounci 
of  leaving  the  title  deeds  in  the  possession  of 
the  mortgagor,  the  case  must  amount  to  fraud. 
Bamett  v.  Weston,  12  Ves.  130. 

If  a  person  taking  a  legal  mortgage  chooses  to 
leave  the  deeds  with  the  mortgagor,  not  through 
negligence  or  fraud,  but  intentionally,  to  enable 
him  to  raise  a  sum  of  15,000^.,  which  should  take 
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precedence,  the  mortgagee  cannot  complain  if, 
instead  of  15,000^.,  he  raised  50,00OZ.,  because  he 
puts  it  in  his  power  to  raise  any  sum  of  money  he 
pleases.  Perry-Herrick  y.  Attwood,  2  Dc  G.  &  J. 
21 ;  27  L.  J.,  Ch.  121  ;  4  Jur.  (N.S.)  101  ;  6  W.  R. 
204. 

Mortgagee  by  devise  postponed  for  allowing 
the  mortga&:or  to  retain  the  title  deeds.    Ih, 

Mortgagee  leaving  Deed«  ii  Aeceeeory 


to  Seeond  Mortgage.] — The  first  mortgagee  per- 
mits the  mortgagor  to  keep  the  title  de«ls,  and 
the  mortgagor,  showing  a  fair  title,  mortgages 
the  premises  to  a  second  mortgagee,  to  whom  he 
delivers  the  deeds ;  the  first  mortgagee  is  acces- 
sory to  the  drawing  in  of  the  second.  Head  v. 
EgeHon,  3  P.  Wms.  281. 

Deeds  aeked  for.] — ^A  legal  mortgagee 


had  asked  for  the  deeds  which  the  mortgagor, 
who  was  his  solicitor,  made  excuses  for  not  giving 
to  him.  The  mortgagor  afterwards  deposited 
the  deeds  with  anodier  mortgagee  as  security 
for  money  advanced  without  notice  of  the  legal 
mortgage  : — Held,  in  an  action  by  the  l^al 
mortgagee  for  foreclosure,  that  he  had  not  been 
guilty  of  fraud  or  negligence  amounting  to 
fraud,  and  that  he  could  not  be  postpone!  to 
the  mortgagee  by  deposit  by  reason  of  any  negli- 
gence short  of  that.  Held  also,  that  the  legal 
mortgagee  was  entitled  to  recover  the  deeds  from 
the  mortgagee  by  deposit,  notwithstanding  he 
was  a  purchaser  for  value  without  notice  ;  and 
that  s.  25,  sub-s.  11,  of  the  Judicature  Act,  1873, 
did  not  alter  the  rule  of  law  on  the  subject. 
Manners  v.  Mew,  54  L.  J.,  Oh.  909 ;  29  Ch.  D. 
725  ;  63  L.  T.  84. 

Estoppel  bj  Condnet.] — The  plaintiff, 


mortgngee  of  a  policy  of  life  insurance,  handed 
it  to  the  mortgagor  for  a  particular  purpose.  On 
the  plaintiff  demanding  it  back  from  time  to 
time,  the  mortgagor  nuulc  excuses  for  not  doing 
so;  and  the  plaintiff  then  forgot  that  it  had 
not  been  returned.  Afterwards  the  mortgagor 
deposited  the  policy  with  the  defendants  to 
secure  an  advance.  The  pLaintiff  gave  notice  of 
his  interest  to  the  insurance  company  before  the 
defendants  : — Held,  that  the  plaintiff  was  entitled 
to  the  policy  as  against  the  defendants,  and  that 
the  conduct  of  the  plaintiff  had  not  been  such 
as  to  estop  him  from  asserting  his  claim  against 
the  defendants.  Hall  v.  West  End  Advarice  Co., 
1  Cab.  &  E.  161. 

Betention  of  Deed  by  Solicitor — Fraud  — 
Prioritj  of  Transferee.] — A.  executed  a  mortgage 
to  B.  for  1,000^.  This  was  not  acted  on,  but  A. 
afterwards  executed  another  mortgage  for  2,0002. 
to  B.  The  solicitor  employed  retained  the  first 
deed,  and  afterwards  fraudulently  induced  B., 
without  consideration,  to  sign  a  memorandum, 
undertaking  to  transfer  the  first  mortgage  to  C, 
and  he  executed  such  transfer.  0.  on  the  faith 
of  B.'s  acts,  advanced  1,0002.,  which  was  received 
by  the  solicitor  and  misapplied  : — Held,  that  B. 
must  be  postponed  to  0.  Hioms  v.  Holt  am,  16 
Beav.  259  ;  16  Jur.  1077. 

Frand  of  Solicitor— Negligent  Mortgagee  Poit- 
poned  to  Subsequent  Depositee.] — A  second  mort- 
gagee, with  a  power  of  sale,  was  fraudulently 
induced  by  his  confidential  solicitor  to  join  with 
the  first  mortgagee  in  executing  a  conveyance 
upon  a  pretendol  sale  to  the  solicitor,  and  to 
sign  a  receipt  for  the  purchase-money ;  but  no 


money  was  paid  to  him,  the  solicitor  representing 
that  it  was  a  mere  matter  of  form,  and  that  the 
mortgages  would  remain  as  before.  The  solicitor 
afterwards  deposited  the  deeds  with  0.  bj  way 
of  equitable  mortgage : — ^Held,  that,  the  seocmd 
mortgagee  having  by  his  n^ligence  enabled  the 
solicitor  to  commit  the  fraud,  C.*s.  equitable 
mortgage  was  entitled  to  priority.  Hunter  v. 
Walters,  41  L.  J.,  Ch.  175  ;  L.  R.  7  Ch.  75  ;  25^ 
L.  T.  765  ;  20  W.  R.  218. 

Purehaeer   leaving    Deeds    with   Vendor  — 
Subsequent    MortgnHBT^    ^    Deposit    without 

ITotice.] — ^A  purchaser,  between  whom  and  his 
vendor  there  were  unsettled  accounts,  agreed  to 
purchase  Blackacre,  and  paid  part  of  the  par- 
chase-money  but  made  no  appropriation  of  the 
balance  due  to  him  by  way  of  satisfaction  of  the 
residue,  and  allowed  the  vendor  to  retain  thc- 
title  deeds,  who  deposited  them  by  way  of 
equitable  mortgage  without  notice,  and  sd^ter- 
wards  became  bankrupt : — Held,  that  the  mort- 
gagee was  entitled  to  priority  to  the  extent  of 
the  unpaid  purchase-money.  Bayne  v.  JBaherr 
1  Giff.  241  ;  6  Jur.  (N.8.)  366. 


Purchaser  not  calling  for  Deedi,  afieoted 


with  Votice  of  Prior  Deposit.] — A  purchaser  of 
a  leasehold,  having  paid  part  of  the  price  without 
calling  for  the  title  deeds,  held  ^tened  witb 
notice  of  a  mortgage  by  deposit  which  was  oon- 
cealed  by  the  vendor,  but  not  with  notice  of  an 
equitable  mortgage  which  the  vendor  had  fraudu- 
lently effected  on  the  security  of  a  spurious- 
lease  of  the  same  property ;  and  the  purchaser, 
having  obtained  an  assignment  of  the  valid  mort- 
gage, was  declared  entitled  to  hold  the  property 
as  security  for  the  mortgage  debt,  and  for  sXk 
moneys  paid  by  him  on  the  purchase,  and  for 
subsequent  implovements.  Hlpkins  v.  Amery^ 
2  Giff.  292 ;  6  Jur.  (N.S.)  1047  ;  8  W.  R.  360. 

Omisfion  to  Require  Production  of  Deed.] — A 
solicitor  took  a  mortgage  of  an  equity  of  redemp- 
tion and  sub-mortga^[ed  it.  Soon  after  he  and 
the  first  mortgagee  and  the  mortgagor  joined  in  a 
new  mortgage  of  part  of  the  property,  he  acting  as 
solicitor  for  all  the  parties  to  the  transaction,  and 
suppressing  all  mention  of  the  sub-mortgage  : — 
Semble,  that,  even  if  the  second  mortgagee  had 
not  been  the  solicitor  of  the  new  mortgagee,  t  he- 
omission  on  the  part  of  the  new  mortgagee  to* 
require  production  of  the  second  mortgage  deed 
was  such  negligence  as  to  postpone  him.  Atter- 
bury  V.  Wallis,  8  De  G.  M.  &  G.  454 ;  25  L.  J^ 
Ch.  792  ;  2  Jur.  (N.s.)  117  ;  4  W.  R.  734. 


Notice — ^Purehaser  Postponed  to  Equit- 


able Mortgagee.] — Upon  an  assignment  of  a  lease 
to  a  purchaser,  tne  absence  of  the  counterpart  of 
an  underlease  of  a  portion  of  the  property  com- 
prised in  the  lease  is  notice  to  the  purchaser  of 
the  title  of  a  person  holding  such  counterpart  by 
way  of  equitable  mortgage,  and,  if  the  purchaser 
does  not  inquire,  or  obtain  possession  of  suclk 
counterpart,  he  will  be  guilty  of  gross  n^ligence, 
and  will,  therefore,  be  postponed  to  the  equitable 
mortgagee.  Franklin  v.  Howes,  24  L.  T.  348 ; 
19  W.  R.  681. 


Mortgagee  of  Leaicholds  by  Depoiit  pre- 


ferred to  Snb-demisee.] — ^Where  B.  deposited  with 
C,  to  secure  advances,  the  title  deeds  relating  to- 
leasehold  property  in  Middlesex,  together  with 
n  memorandum    of    deposit  (which  was  never 
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registered),  ahd  afterwards  sulMlemised  the  pro- 
perty to  D.  and  M.,  by  an  indenture,  which  was 
duly  registered,  but  D.  and  M.,  on  taking  such 
demise,  neglected  to  inquire  after  or  require  the 
production  of  the  title  deeds : — ^Held,  that  they 
were  bound  by  constructive  notice  of  the  deposit 
of  the  deeds  with  C,  who  had,  therefore,  priority 
over  their  claim.  Wormald  t.  Maitland^  12 
L.  T.  635  ;  13  W.  R.  832. 


Conitruetiye  or  Aotual  Kotiee.] — In  such 

a  case  there  is  no  difference  in  effect  between 
actual  notice  and  constructive  notice.    Ih, 


Prior  Mortgagee  omitting  to  Call  for  Deed 


not  Poitponed.] — A.,  to  secure  a  loan,  deposited 
with  B.  title  deeds  relating  to  an  estate,  but  not 
the  deed  of  conveyance  to  himself,  and  signed  a 
memorandum  of  deposit,  which  represented  that 
these  were  all  the  deeds.  A.  afterwards  deposited 
with  C,  who  had  no  notice  of  B.'s  claim,  the 
conveyance  to  himself,  and  duplicates  of  some  of 
the  earlier  deeds,  and  also  signed  a  memorandum 
of  de[)08it  as  to  this  loan : — Held,  that  B.  was 
entitle<l  to  priority,  the  omission  to  call  for  the 
other  deeds  not  amounting  to  such  gross  neg- 
ligence as  to  post))one  her.  Roberts  v.  Cro/ty  2 
lie  G.  &  J.  1  ;  27  L.  J.,  Ch.  220 ;  3  Jur.  (N.S.) 
1069;  6W.  R.  144. 

Bolieitor  acting  for  both  Partiei — Kii- 

repreientation— dnbeequent  PnroluuMr.] — S.,  the 
the  owner  of  an  estate  subject  to  an  outstanding 
term,  mortgaged  it  to  F.  H.,  who  acted  as  the 
solicitor  of  both  parties,  handed  over  certain 
documents  to  F.,  which  he  represented  to  be,  and 
which  F.  on  his  representations  believed  to  be,  the 
title  deeds  of  the  property.  S.  subsequently  sold 
the  estate,  unknown  to  F.,  to  C,  without  notice 
of  the  prior  incumbrance  : — Held,  in  a  foreclosure 
suit  by  F.  against  S.  and  C,  that  F.  was  not 
guilty  of  laches  in  respect  to  the  possession  of  the 
deeds,  so  as  to  deprive  him  of  his  security  ;  also 
that  C.  could  not  avail  himself  of  the  defence  of 
purchaser  without  notice.  Mnch  v.  Sfiaw,  18 
Jur.  935  ;  2  W.  R.  655. 


Contemporaneous  Kortgagei— Fraud  of 


Solieitor.]— The  plaintiff  having  agreed  with 
£.  to  advance  him  money  on  mortgage,  the 
plaintiff's  solicitor  sent  the  mortgage  deed  to  W., 
the  solicitor  of  E.,  to  obtain  its  execution.  W., 
who  was  also  the  solicitor  of  K.,  sent  by  his  clerk 
the  plaintiff's  mortgage  deed,  and  also  a  mortgage 
of  the  same  property  from  E.  to  K.,  for  execution 
by  £.  £.  signed  the  plaintiff's  deed  before  K.'s, 
and  gave  both  at  once  to  the  clerk,  saying,  "  That 
is  my  delivery."  The  title  deeds  were  handed 
to  the  plaintiff  when  he  advanced  his  money, 
having  no  notice  of  the  transaction  with  K. : — 
Held,  by  the  vice«chancellor,  that  the  delivery  of 
the  two  mortgage  deeds  was  contemporaneous; 
that  they  took  effect  at  the  same  instant ;  that 
the  plaintiff  and  K.  were  tenants  in  common,  or 
joint  tenants,  of  the  legal  estate  ;  and  that  their 
mortgages  were  payable  pari  passu  : — Held,  on 
appeal,  that,  assuming  this  decision  to  be  correct 
ns  to  the  legal  estate,  still  K.  must  be  post- 
tx)neii  to  the  plaintiff,  because  the  title  deeds 
had  been  delivered  to  the  plaintiff  without  any 
notice  of  K.*g  title,  and  without  K.'s  asking  after 
the  deeds,  or  making  any  claim  to  them  ;  and 
that,  assuming  her,  by  reason  of  W.'s  committing 
a  fraud,  not  to  be  affected  with  notice  of  the 
plaintiff's  title  through  W.'s  knowledge  of  it,  she 


still  must  be  affected  by  his  negligence  in  not 
asking  for  the  deeds.  Hopgood  v.  JEmeH,  3 
De  G.  J.  &  8. 116  ;  13  W.  R.  1004. 

Prior  Sqnitable  Mortgage  —  Omiiiion  to- 
Inquire.] — ^A  legal  mortgagee  is  not  to  be  post- 
poned to  a  prior  equitable  one  on  the  ground  of 
not  having  got  in  the  title  deeds,  unless  there 
has  been  fraud  or  gross  and  wilful  negligence  on. 
his  part ;  and  the  court  will  jiot  impute  such 
fraud  or  negligence  to  the  mortgagee  if  there 
has  been  a  bon&  fide  inquiry  after  the  deeds,  and 
a  reasonable  excuse  given  for  the  non-delivery  of 
them  ;  but  the  court  will  impute  such  fraud  or 
negligence  to  the  mortgagee  if  he  has  omitted  all! 
inquiry  as  the  deeds.  Hewitt  v.  Looicm^fre^  9 
Hare,  449  ;  21  L.  J.,  Ch.  69  ;  15  Jur.  1097. 

Whei-e  in  a  mortgage  transaction,  the  mort- 
gagor is  himself  a  solicitor,  and  prepares  the- 
mortgage  deed,  the  mortgagee  employing  no 
other  solicitor,  the  mortgagor  is  consider^  as 
the  agent  or  solicitor  of  the  mortgagee  in  the 
transaction,  and  it  makes  no  difference  that  the- 
mortgagor  is  not  paid  by  the  mortgagee.    lb. 

Assignment  without  produeing  Deeds. 

to  Assignee.] — ^Where  an  assignee  of  a  lease 
upon  the  occa.sion  of  the  assignment,  made  bon& 
fide  inquiries  for  the  deeds,  and  a  reasonable 
excuse  was  given  for  their  not  being  produced, 
he  was  held  to  be  entitled  to  the  benefit  of  the 
assignment,  free  from  a  previous  equitable  charge 
which  had  been  made  by  the  assignor  by  deposit 
of  the  deeds.  Hewitt  v.  Loosenwre  (21  L.  J., 
Ch.  69)  observed  upon.  Etpiny.Peinberton^  3- 
De  G.  &  J.  547  ;  28  L.  J.,  Ch,  311  ;  5  Jur.  (N.8.> 
157  ;  7  W.  R.  221.    Affirming  4  Drew.  383. 

Lease  —  Surrender  —  Prior     Equitable 

Mortgage— Kegligenoo— Kotiee.]— A  lessee  who 
had  deposited  his  lease  by  way  of  equitable  mort- 
gage with  B.  afterwards  by  deed  surrendered  the 
term  to  the  lessor.     The  surrenderee  at  the  time- 
of  surrender  had  asked  the  lessee  to  deliver  up- 
the  instrument  of  lease,  and  was  falsely  informed 
by  the  lessee  that  he  had  left  it  with  a  friend, 
but  that  he  (the  lessee)  had  neither  assigned  nor- 
charged  his  interest  nor  pledged  the  instrument 
of  lease.    The  surrenderee  had  no  actual  notice 
that  the  lease  had  been  deposited  by  way  of 
mortgage  with  B. : — Held,  thiat  the  surrenderee 
had  not,  under  these  circumstances,  been  guilty 
of  gross  or  wilful  negligence,  and  was  conse- 
quently entitled,  as  the  holder   of   the   legal' 
estate,  to  priority  over  B.,  the  prior  equitable 
mortgagee.    Hnoitt  v.  Lootem^tre  (9  Hare,  449). 
and  iiBpin  v.  Pemberton  (3  De  G.  &  J.  547)  fol- 
lowed.   Brown  v.  Stedman,  44  W.  R.  458. 


Beasonable  Xzeuse  I6r  Kon-produetiou. 

of  Deeds.] — When  the  owner  of  an  estate  in. 
Ireland  haa  already  created  an  equitable  mort- 
gage upon  it  by  depositing  the  title  deeds  with, 
a  creditor  (which  equitable  mortgage  was  not 
registered),  and  afterwards,  on  being  asked  for 
them  by  a  solicitor  who  was  about  to  prepare 
for  another  creditor  a  legtil  mortgage  of  the- 
same  estate,  gave  an  excuse  for  their  non- 
production,  which,  under  the  circumstances, 
appeared  quite  satisfactory,  and  also  supplied  in 
his  own  handwriting  a  summary  statement  of 
their  contents,  and  the  solicitor,  in  total  igno- 
rance of  the  equitable  mortgage,  and  of  all  that 
had  been  previously  done,  prepared  the  legal- 
mortgage,  which  was  duly  registered: — Hdd,. 


Kortgagoe  ianoeently  Pftrtiag  with  Deeds.] — 

Where  a  mortgagee  has,  without  fraud  or  gross 
neglect,  parted  with  the  possession  of  title  deeds, 
which  are  deposited  with  another  person  eqnaJlly 
innocent,  whether  the  court  will  take  the  pos- 
session from  him,  quiere.  Cawthome,  Ebb  parte^ 
1  Glyn  &  J.  240. 

Fraud  of  Mortgagor.]-— A.  deposited  a 
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that  the  legal  mortgage  had  priority  over  the  prior  charge,  so  as  to  entitle  the  equitable  mort- 

•  equitable  mortgage,  and  was  not  assailable  on  gagee  to  e^orce  in  equity  his  priority  over  the 

the  ground  that  the  solicitor  had  improperly  legal  mortgagee.   Rateliffe  y.  Barnard^  40  I*.  J^ 

:acted  in  preparing  it  without  insisting  on  the  Ch.  777  ;  L.  R.  6  Ch.  652  ;  19  W.  R.  7G4.  Affinn- 

.production  of  the  deeds.    Ayra  Bank  t.  Barry^  ing  24  L.  T.  215. 
L.  R.  7  H.  L.  185. 

Xvidsnoe  of  Vegligenos  or  Fraud.]  — The 
/son-production,  ih  Ireland,  of  title  deeds  to  the 
solicitor  instructed  to  prepare  a  mortgage  upon 
an  estate  there,  will  not  of  itself  be  deemed  a 
proof  that  the  solicitor  has  acted  fraudulently, 
*or  even  negligently,  so  as  to  effect  the  interests 
of  his  client.  The  construction  to  be  put  upon 
■his  conduct  does  not  depend  on  an  inflexible  rule 
>of  law,  but  upon  the  circumstances  of  the  case. 
Ih, 

Deliyery  of  Part  of  Deeds.] — ^P.  purchased, 
in  1814,  three  roods  twenty-three  perches  of  land 
•by  tiie  description  of  "  about  one  acre,"  and  in 
1815  thirty  perches  of  land  inmiediately  adjoin- 
ing, all  whicn  he  threw  into  one  piece,  and  built 
4k  house.  In  1819  he  mortgaged  the  whole  of  the 
premises  to  W.  for  5,0002.,  by  a  description  suffi- 
•cient  to  pass  the  whole,  and  deliTered  up  the 
title  deeds  relating  to  the  purchase  of  1814.  In 
1820  he  mortgaged  the  whole  of  the  premises  to 
L.  for  2,000Z.,  by  the  same  description  as  in  1819, 
4md  delivered  up  to  L.  the  title  deeds  of  1815. 
He  acted  on  this  occasion  as  L.*s  solicitor.  There 
was  also  a  subsequent  incumbrancer,  H.  In  1823 
P.  died,  having  devised  all  his  property  to  trustees 
ior  sale.  In  1829  the  trustees  for  sale  contracted 
to  sdl  to  G.,  who  was  at  that  time  a  yearly 
tenant.  G.  sent  in  requisitions  on  the  title,  paid 
About  one-third  of  the  purchase-money,  and  con- 
tinued in  unmolested  enjoyment  of  the  whole 
-of  the  premises  up  to  the  time  of  the  filing  of 
the  bill.  W.,  L.  and  H.  had  all  assented  to  the 
eontract  with  G. : — Held,  on  a  bill  by  the  persons 
beneficially  interested  in  the  first  mortgage  to 
^ve  the  contract  carried  out  and  the  sales 
moneys  applied,  that  they  were  entitled  in 
.priority  to  full  satisfaction  out  of  the  sales 
moneys,  or  as  far  as  tbey  would  extend.  Wallis 
-V.  Woodyear^  2  Jur.  (K.8.)  179. 

Legal    Mortgagee    with    some,    prior 

.Xquitable  Mortgagee .  with  rest  —  Right  to 
DeUrery.] — ^A.,  being  indebted  to  B.,  delivered 
to  him,  by  way  of  further  security,  a  parcel  pur- 
porting to  contain  the  title  deeds  to  lands,  and 

.also  executed  a  legal  mortgage  to  him  of  the 

:8ame  lands.  It  being  afterwards  discovered  that 
the  deeds  relating  to  part  of  the  mortgaged  lands 
were  in  the  possession  of  C,  with  whom  they 
bad  been  deposited  by  way  of  equitable  mort- 
gage previous  to  the  mortgage  to  A. : — Held, 
that  A.  had  no  equity  as  against  C.  to  have  the 

bleeds  delivered  up  to  him#  Barnard  v.  Bywater^ 
17  W.  R.  71. 

Kegligenee.] — An  equitable  mortgagee, 

-with  whom  some  of  the  title  deeds  of  the  mortgaged 
property,  including  the  conveyance  to  the  mort- 
gagor, were  deposited,  filed  a  bill  to  establish  his 
priority  over  a  subsequent  legal  mortgagee,  whose 
solicitor  had  omitted  to  examine  a  parcel  which 
was  given  to  him,  previously  to  the  execution  of  the 
jnortgage  deed,  and  purported  to  contain  all  the 
tide  deeds,  but  contained  only  the  earlier  deeds  : 
— ^Held,  that  there  was  not  such  wilful  negli- 
gence on  the  part  of  the  solicitor  as  to  fix  the 
legal  mortgagee  with  constructive  notice  of  the 


lease  of  a  public-house  with  B.  oy  way  of  seciirity 
for  a  debt,  and  subsequently  obtained  it  from  B. 
on  a  representation  that  it  was  required  to  be 
produced  before  the  justices  for  the  purposes  of 
obtaining  a  licence,  and  signing  an  undertaking 
to  restore  it.  A.  then  deposited  this  lease  with 
C.  as  a  security  for  money  advanced  by  C. : — 
Held,  that  B.*s  equity  was  prior  to  that  of  C. 
Reid,  Ex  parte,  Buckland,  In  re,  17  L.  J.,  Bk. 
19 ;  12  Jur.  533. 

Bubiequent    Pnrehaser    for    Value  — 

Kotioe.] — ^A  mortgagee  of  a  leasehold  house  gave 
up  the  indenture  of  lease  to  his  mortgagor,  in 
order  that  it  might  be  shown  to  an  intending 
purchaser  who  wished  to  see  what  the  covenants 
in  it  were ;  the  mortgagor  concealed  from  the 
purchaser  the  fact  of  the  existence  of  an  incnm- 
orance  on  the  property,  and  produced  the  lease 
to  him,  and  left  it  in  his  possession.  Within 
a  week  afterwards,  the  purchaser  accepted  a 
conveyance,  paid  his  purchase-money,  and  took 
possession  of  the  house,  without  any  notice  of 
the  existence  of  the  mortgage ;  but  the  solicitor 
of  the  mortgagee  deposed  that,  in  an  interview 
which  he  hf^  before  the  completion  of  the  pur- 
chase with  the  solicitor  of  the  purchaser,  he  had 
informed  the  latter  that  a  client  of  his  was  to 
receive  a  considerable  sum  out  of  the  purchase- 
money,  and  had  requested  to  have  notice  of  Uie 
time  when  the  money  was  to  be  paid ;  and, 
though  the  solicitor  of  the  purchaser  aenied  that 
any  such  interview  had  taken  place  before  the 
completion  of  the  purchase,  a  jury  gave  a  veidict 
in  favour  of  the  statement  made  on  that  point 
by  the  solicitor  of  the  mortgagee  : — ^Held,  that 
the  mortgagee  was  not  to  be  postponed  to  the 
purchaser.  Martinez  v.  Cooper,  2  Russ.  198; 
26  R.  R.  49. 

Mortgagee  redeliyering  Deeds  to  Mortgagor 
— ^Aeoeisory  to  Fraud.] — A.  having  a  mortgage 
of  a  leasehold  estate,  the  mortgagor  borrows  the 
original  lease  of  A.,  with  an  intention  to  borrow 
more  money  on  the  premises.  If  A.  was  privy  to 
the  mortgagor's  intention  of  taking  up  more 
money  on  the  premises,  A.'8  mortgage  shall  be 
postponed  to  the  subsequent  mortage,  as  being 
accessory  to  the  fraud  ;  otherwise,  if  A.  was  not 
privy  to  the  subsequent  loan,  but  innocently 
lent  the  lease  to  the  mortgagor.  Peter  v.  RMteeU, 
2  Vem.  726  ;  Gilb.  Eq.  Rep.  122. 

Fraud  or  Kegligenee,  what] — A  mort- 


gagee of  leasehold  property  died,  having  by  his 
wiU  appointed  his  widow  and  his  son  executrix 
and  executor,  and  he  left  all  his  estate  to  his 
widow  for  her  life,  with  remainder  to  his  son, 
and  also  gave  to  them,  as  joint  tenants,  his  trust 
and  mortgage  estates.  The  widow  and  eon 
duly  provoi  the  will.    The  widow  took  possession 
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of  the  title  deeds,  and  on  the  representations  of 
the  mortgagor  handed  them  over  to  him ;  he 
neTor  returned  them.  The  widow  died,  and 
shortly  afterwards  the  mortgagor  also  died. 
The  son  found  the  deeds  missing ;  and  it  then 
appeared  that  the  mortgagor  had,  in  the  lifetime 
of  the  widow,  but  without  giving  any  notice  of 
the  existing  mortgage,  mortgaged  the  leasehold 
property  to  a  bank,  and  had  deposited  the  title 
deeds  with  them.  The  son,  who  had  no  know- 
ledge of  the  deeds  having  been  sent  to  the 
mortgagor,  claimed  to  be  entitled  to  his  security 
in  priority  to  the  bank : — Held,  that,  whatever 
might   have  been  the   rights  of  the  bank  as 

rinst  the  widow,  the  son  had  not  been  guilty 
fraud  or  of  any  such  negligence  as  would 
postpone  him  to  the  bank  ;  that  he  was  entitled 
to  priority,  and  that  the  deeds  should  be  delivered 
to  him.  Ingham,  In  re^  Jone$  v.  Ingham,  62 
L.  J.,  Ch.  100 ;  [1893]  1  Ch.  352 ;  3  R.  126  ; 
68  L.  T.  162  ;  41  W.  R.  236. 


Laohet.]— S.  in  1883  mortgaged  certain 

real  estate  to  n.  with  a  power  of  sale,  under 
which  the  property  was  sold,  in  1842,  to  a  pur- 
chaser, who  transferred  his  contract  to  R.  There 
was  a  balance  after  paying  off  S. ;  and,  there 
being  accounts  between  S.  and  M.,  this  balance 
was  placed,  under  a  deed  of  26th  June,  1842,  in 
the  hands  of  trustees,  to  be  dealt  with  by  arbi- 
tration between  S.  and  M.  In  1834  S.  had  made 
an  equitable  mortgage  of  the  property  to  M. 
In  January,  1840,  M.  deposited  these  dc^ds  with 
W.,  the  plaintiff,  by  way  of  equitable  mortgage. 
In  April,  1842,  M.  applied  to  the  plaintiff  for 
the  loan  of  the  deeds,  telling  him  he  wanted 
them  to  enable  the  purchase  to  be  completed, 
and  promising  to  return  them  forthwith.  He 
did  not  return  them  forthwith,  and  the  plaintiff 
never  applied  to  have  the  deeds  back  for  more 
than  four  years.  In  May,  1843,  M.  deposited 
the  deeds  by  way  of  mortgage  with  P.,  who  now 
held  them.  In  1846  M.  became  bankrupt.  W. 
filed  his  claim  to  be  treated  as  first  incumbrancer, 
and  to  have  the  balance  in  the  hands  of  the 
trustees  of  the  deeds  of  1842  paid  to  him  : — Held, 
that,  as  between  W.,  the  plaintiff,  and  P.,  the 
plaintiff  had  by  his  laches  enabled  M.  to  commit 
a  fraud,  and  had  no  equity  against  the  defen- 
dant, P.     WaUron  v.  Sloper^  1  Drew.  193. 

ConT«rtion  into  Penonaltj — ^Kotiee.] — 

Semble,  the  real  estate  being  converted  into 
personalty  before  the  bankruptcy,  the  right  of 
M.  was  merely  a  right  to  receive  a  certain  sum 
of  money ;  and  that,  no  notice  having  been  given 
by  the  plaintiff  or  the  holder  of  the  deeds  to  the 
trustees,  the  right  to  receive  the  monev  remained 
in  the  order  and  disposition  of  M.  and  passed  to 
his  assignees.    lb. 

Puisne  Mortgagee.] — ^T.  being  the  equitable 
owner  of  a  moiety  in  lands,  under  the  will  of 
a  testator  who  had,  in  1806,  purchased  the 
entirety,  in  1812  conveyed  the  moiety  upon 
trust  to  pay  an  annuity,  and,  subject  thereto, 
for  himself  in  fee.  In  1823  he  purchased  the 
legal  fee  simple  in  the  second  moiety.  By  a 
settlement  in  1825,  he  charged  the  two  moieties 
with  a  sum  to  be  raised  at  his  death.  In  1830 
he  again  mortgaged  the  first  moiety  only,  and 
he,  or  his  solicitor  (who  was  also  a  trustee  of  the 
settlement),  deposited  with  the  second  mortgagee 
the  pui-chase  aeeds  of  1806,  and  the  deeds  of 
charge  of  1812.    In  1832  the  second  mortgagee 


first  had  notice  of  the  settlement,  and  in  1835 
she  bought  in  the  annuity.    The  annuitant  died* 
in  1837.    In  1851  the  trustee  of  the  settlement 
died.    Since   1832,  the  second  mortgagee  had 
been  in  possession.     T.  died  in  1866 : — Held, 
that  possession  of  the  title  deeds  did  not  give- 
the    second    mortgagee     priority.      Tliarpe   v. 
ffoldgwifHh,  38  L.  J.,  Ch.  194 ;  L.  R.  7  Eq.  139  ;. 
17  W.  R.  394. 

Held,  also,  that  the  second  mortgagee  could 
not  be  deprived  of  the  custody  of  the  deeds  ;  but,, 
upon  a   sale    being   decreed,  the    deeds    were- 
ordered  to  be  produced,  at  the  instance  of  the 
parties  interested  in  the  second  moiety,  who- 
would  be  at  liberty  to  take  attested  copies.    lb. 


Getting  Possassion  of  Deed.] — ^A  subse- 


quent  incumbrancer,  without  notice,  protected' 
by  getting  possession  of  the  deed  creating  an* 
outstanding  term.  Knott,  Ex  parte,  11  Yes.. 
613 ;  8  R.  R.  254. 

Deposit  by  Tmstoe — ^Benefleiarj  Preferred.] — 
A  fund,  the  property  of  A.,  was,  together  with- 
moneys  the  property  of  a  third  party,  lent  to- 
X.,  who  secured  the  same  by  a  legal  mortgage - 
to  B.  as  A.*s  trustee.    B.'s  trusteeship  not  appear- 
ing on  the  face  of  the  mortgage,  he,  by  a  separate- 
instrument,  declared  the  trusts  of  A.'s  fund  in 
favour  of  A.  B.  afterwards  wrongfully  deposited^ 
the  mortgage  deeds  with  C.  to  secure  an  aavance 
to  himself.    The  fund  being  paid  into  court  by 
arrangement  on  paying  off  the  mortgage :  — 
Held,  that  A.  was  entitled  to  receive  his  portion* 
to  the   exclusion  of    C.'s  right   as   depositee. 
Staekhovie  v.  Jersey  (^Ctmntei/t),  1  J.  &  H.  721  ;. 
7  Jur.  (N.S.)  359  ;  4  L.  T.  204  ;  9  W.  R.  453. 

Mere  PoMession.^ — The  mere  possession^ 

of  the  deeds  by  C.  gave  him  no  advantage  which* 
he  could  actively  assert.    2  b, 

Transfer  of  Mortgage  by  Trustee  in  Breaeh  o£ 
Tmit — Ceitni  que  Trnst  Preferred  to  Transferee 
without  Votiee  and  with  Deed.] — ^A  sum  of 
135,000/.  was  advanced  to  B.,  on  mortgage,  in 
the  name  of  8.,  who  at  the  same  time  executed 
three  declarations  ot  trust  by  which  he  declared 
that  he  held  the  mortgage  on  trust  as  to  105,000/.. 
for  E.,  as  to  5,0002.  for  W.,  and  as  to  10,000/.  for 
N.,  the  rest  of  the  money  belonging  to  himself. 
N.  was  the  solicitor  both  of  E.  and  S.,  and  was 
intrusted  by  £.  with  the  investment  of  the 
105,000/.  £.  appeared  to  have  trusted  to  N., 
and  to  have  made  no  inquiries  as  to  the  precise- 
mode  of  investment,  and  it  did  not  appear  that 
he  knew  of  the  existence  of  the  declaration  of 
trust  in  his  favour.  He  denied  having  known, 
that  the  security  was  not  taken  in  his  own  name, 
and  it  was  not  shown  that  he  had  any  actuaL 
notice  that  it  was  not.  S.  afterwards  trans- 
ferr^  the  mortgage  for  value  to  C,  who  h&cL 
no  notice  of  the  trast,  and  delivered  the  deed 
to  him.  The  legal  estate  in  the  property  was- 
during  the  whole  of  the  transactions  outstand- 
ing:—  Held,  that  £.,  assuming  him  to  have 
known  S.  to  be  his  trustee,  was  not  bound  to- 
make  any  Inquiry  into  the  acts  or  conduct  of  S.. 
with  regard  to  the  security,  and  that  his  trusting 
N.,  and  omitting  to  make  any  inquiry  as  to  the 
person  in  whom  the  mortgage  was  vested,  or 
in  whose  possession  it  was,  were  not  sufficient 
grounds  for  depriving  him,  as  against  C,  of  the 
benefit  of  the  prior  equitable  title  obtained  by 
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the  declaration  of  trust,  and  that  C.'s  possession 
of  the  mortgage  deed  being  obtained  through 
A  breach  of  an  express  trust  on  the  part  of  S. 
did  not  alter  the  case,  and  that,  in  the  absence 
of  evidence  that  £.  had  notice  of  the  dealings 
of  S.  with  the  security,  E.  was  entitled  to 
priority  over  C.  Cory  v.  JSyre^  1  Be  G.  J.  A:  8. 
149. 

Seoond  Mortgagee  of  Leaseholdi,  receiving 
Leaie,  Preferred  to  First  Mortgagee.]— 8.,  in 
1841,  executed  a  legal  mortgage  of  leasehold 
property  to  J.  to  secure  SOO/.  and  interest.  In 
1865  he  purported  to  execute  another  legal  mort- 
gage of  the  property  to  R.  to  secure  1212.  16«. 
and  interest.  R.  had  no  notice  of  the  first  mort- 
gage, and  the  lease  of  the  property  was  given 
up  to  him  :  —  Held,  that  R/s  mortgage  was 
•  entitled  to  priority,  inasmuch  as  no  explanation 
was  given  of  the  fact  of  8.  being  in  possession 
of  the  lease.    Jones  v.  Rhind,  17  W.  R.  1091. 

Deeds  of  a  Term,  with  Deelaration  of  Tnut] 

— The  custody  of  the  deeds  creating  a  term, 
.  accompanied  by  a  declaration  of  the  trust  of  it 
in  favour  of  a  second  incumbrancer  without 
notice  of  the  prior  mortgage,  held  to  give  him 
.  an  advantage  over  the  first  incumbrancer,  which 
a  court  of  equity  would  not  deprive  him  of. 
StanJwpe  v.  Verney  QEarl)^  2  Eden,  81. 

Priority     of   Poeeoiiioii,    how  Loit.]  —  The 

person  claiming  under  such  second  incum- 
brancer, upon  purchasing  the  ecjuity  of  redemp- 
tion from  the  mortgagor,  was  held  not  to  have 
relinquished  such  advantages  by  having  cove- 
nanted to  retain  part  of  the  purchase-money 
to  redeem  the  prior  mortgage,  as  it  was  also 
.  agreed  that  he  might  use  the  money  adversely, 
in  case  he  could  not  adjust  the  matter  amicably. 
lb. 

.  Priority     of    Bnbieqnent    Mortgagee    oyer 
Vendor'i  lien  for  unpaid  Purchase-money.] — 

A  vendor  conveyed  without  receiving  his  pur- 
chase-money ;  the  receipt  of  it  was  indorsed  on 
the  deed,  and  the  title  deeds  delivered  to  the 
purchaser.  The  purchaser  then  made  a  mort- 
gage by  deposit,  and  absconded :  —  Held,  as 
between  the  vendor's  lien  for  his  unpaid  pur- 
chase-money and  the  right  of  the  mortgagee, 
that  the  possession  of  the  title  deeds  and  the 
fact  of  the  indorsement  of  the  receipt  on  the 
deed  gave  the  mortgagee  the  better  equity.  Jiice 
V.  Mice,  2  Drew.  73 ;  2  Eq.  R.  341  ;  23  L.  J.,  Ch. 
289  ;  2  W.  R.  139. 

Purchase  of  Equity  of  Bedemption  in  Kame 
of  Tmstee  —  Fraudulent  Charge  by  Trustee — 
Kegligenoe,  what.] — The  plaintiff  purchased  an 
equity  of  redemption  in  leaseholds,  and  for  his 
own  convenience  took  the  assignment  in  the 
name  of  C.  as  trustee,  who  executed  a  declaration 
of  trust  in  favour  of  the  plaintiff.  C.  fraudu- 
lently borrowed  money  of  the  defendants,  repre- 
senting himself  as  the  absolute  owner,  executed 
iin  equitable  charge  by  demise  of  the  equity  of 
redemption  to  the  defendants,  deposited  with 
them  the  deed  of  assignment,  and  absconded. 
0.  was  a  confidential  clerk,  whose  duty  it  was 
to  put  away  in  the  safe  the  plaintiff's  securities. 
In  an  action  by  the  plaintiff  for  a  declaration 
that  the  defendants  had  no  interest  or  claim 
in  the  leaseholds,  and  for  delivery  up  of  the  deed 
^f  assignment: — Held,  that  the  fact  that  the 


plaintiff  had  under  the  circumstances  allowed 
C.  to  have  the  custody  of  the  deed  of  assignment 
was  not  negligence  sufficient  to  deprive  him  of 
the  benefit  of  his  prior  equitable  title.  Carritt 
V.  Real  and  Personal  Advance  Qt.,  58  L.  J^ 
Ch.  688  :  42  Ch.  D.  263  ;  61  L.  T.  163  ;  37 
W.  R.  677. 

Mortgagee  not  Postponed,  in  absenoe  of  Fravd 
or  gross  Kegligenee.] — ^Mortgagee  of  a  reversioai 

not  having  the  title  deeds  shall  not  be  postponed 
to  another  mortgagee,  whose  mortgage  was  made 
after  mortgagor  came  into  possession,  who  has 
the  title  deeds ;  there  being  neither  fraud  nor 
gross  negligence.  Tourle  t.  Band,  2  Bro.  C.  C. 
650. 

Kegleot  of  Transferee  of  Equitable  Mortgage 
to  give  Kotiee  to  Mortgager — Oiying  up  Title 
Deed.] — ^A.  deposited  deeds  with  his  confidential 
solicitor,  with  a  memorandum  of  deposit  by  way  of 
equitable  mortgage  to  secure  the  repayment  of 
3,000Z.    The  solicitor  handed  the  deeds  and  memo- 
randum to  B.  as  security  for  2,000^,  together  with 
a  memorandum  signed  by  himself  that  Uie  2,00(V., 
part   of    the   annexed    3,0002.    security,    then 
belonged  to    B.,  with  interest  at  5  per  cent 
The  solicitor  afterwards  obtained  a  return  of  the 
deeds  from  B.,  upon  an  assurance  that  in  lieu 
thereof  others  of  equal  value  should  be  deposited. 
Other  deeds  were  subsequently  deposited,  which 
proved  to  be  worthless.    The  mortgage  of  3,000/. 
was  paid  off  by  A.'s  representatives,  and  the 
genuine  deeds  were  given  up  to  them  by  the 
solicitor  without  the  memorandum  of  deposit. 
No  notice  of  B.'s  security  had  been  given  to  A. 
B.  then  claimed  payment  of  the  2,000/.  against 
the  estate  of  A.,  upon  the  ground  of  constructive 
notice  to  A.,  through  his  confidential  solicitor : — 
Held,  that  B.,  by  neglecting  to  give  notice  to  A. 
of  the  transfer  of  the  mortgage,  and  by  giving  np 
the  documents  originally  deposited  with  him, 
had  lost  any  right  he  might  have  had  against 
A.*s  estate.    Sauthamjfton't  QLard)  Estate,   In 
re.,   Allen  v.  Southampton  [Lord),  Banfather't 
Claim,  50  L.  J.,  Ch.  218 ;  16  Ch.  D.  178 ;   43 
L.  T.  687  ;  29  W.  R.  231. 

Contract  to  Mortgage  on  CompletioB  of  Pur- 
chase— ^Kegligenoe  of  Mortgagee— Deposit  by 
Mortgager  with  Third  Par^.] — ^A  mortgagor, 
who  hiul  conti*acted  for  the  purchase  of  an 
advowson,  covenanted  with  A.,  in  consideration 
of  money  advanced,  to  complete  the  purchase 
and  execute  a  legal  mortgage  of  the  advowson  to 
him.  A.  gave  no  notice  to  the  vendor  of  the 
advowson  and  took  no  steps  to  perfect  his 
security.  Two  years  afterwards,  upon  the  com- 
pletion of  the  purchase,  the  mortgagor  took 
possession  of  the  title  deeds  and  deposited  them 
with  B.  as  security  for  money  advanced,  at  the 
same  time  covenanting  to  execute  a  legal  mort- 
gage of  the  advowson  to  B.  B.  had  no  notice  of 
A.'s  charge  : — ^Held,  upon  a  bill  by  A.  for  fore- 
closui'e,  that  B.,  being  in  possession  of  the  title 
deeds,  was  entitled  to  priority  over  A.  Layard 
V.  Maud,  36  L.  J.,  Ch.  669  ;  L.  R.  4  Bq.  397  ;  16 
L.  T.,  618  ;  16  W.  R.  897. 

Mortgage  of  Building  Agreement— Leaeas 
granted  under  it — Ko  Kotiee  to  Landlord.! — 

A  company  obtained  a  building  agreement  of  a 
certain  piece  of  land,  by  which  they  covenanted 
to  erect  houses  thereon,  and  as  they  erected 
houses  a  separate  lease  of  each  house  was  to  be 
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granted  to  them.  They  then  executed  a  mortgage 
deed  by  which  they  gave  to  the  mortgagees  an 
•equitable  mortgage  of  their  interest  under  the 
building  agreement,  and  covenanted  to  give 
them  legal  mortgages  by  demise  of  the  houses 
when  the  leases  hful  been  granted.  The  moi-t- 
gagees  did  not  give  notice  of  their  mortgage 
to  the  freeholder.  Afterwards  the  company 
•obtained  leases  of  certain  houses  which  they  had 
erected,  and  deposited  them  with  their  bankers 
by  way  of  equitable  security  : — ^Held,  that  it  was 
not  necessary  for  the  first  mortgagees  to  give 
notice  of  their  mortgage  to  the  landlord  in  order 
to  complete  their  security,  and  that  their  omis- 
sion to  give  such  notice  was  not  such  negligence 
as  would  postpone  them  to  the  subsequent 
■equitable  mortgagees.  Mun^ord  v.  Stoftivagspr 
.(L.  R.  18  Eq.  566)  considered.  Layard  v.  Mavd 
<L.  R.  4  £q.  397)  distinguished.  Union.  Bank  v. 
Kent,  57  L.  J.,  Ch.  1022 ;  39  Ch.  D.  238 ;  59 
L.  T.  714  ;  37  W.  R.  364-.C.  A. 

Prior  Squitable  Mortgagee — ^When  Poitponed.  ] 
— The  cases  where  a  prior  equitable  mortgagee 
has  been  postponed  on  the  ground  of  negligence 
.are  cases  where  he  has  taken  no  steps  although 
ihe  knew  that  the  mortgagor  had  made  default 
in  performing  his  obligations,  and  his  omission 
to  take  such  steps  has  enabled  the  mortgagor 
to  commit  a  fraud  ;  but  no  case  decides  that  he 
is  to  be  postponed  because  he  has  not  taken 
precautions  against  a  future  default  by  a  mort- 
gagor who  has  not  yet,  to  the  knowledge  of  the 
mortgagee,  been  guilty  of   default — ^Per  Fry, 
Ii.J.    Ih. 

Prior  Equitable  Mortgage — Snbfeqnent  Mort- 
gagee with  Title  Deeds  and  Legal  Si tato  with- 
•out  Kotiee.] — A.  voluntarily  gave  to  his  sisters, 
in  1848,  a  mortgage  for  a  term  of  200  years,  to 
secure  an  antecedent  debt.  The  sisters  allowed 
him  to  retain  the  title  deeds,  that  he  might  give 
security  on  the  estate  for  another  debt,  for  which 
<he  was  being  sued  by  L.  Shortly  afterwards,  A. 
agreed,  in  writing,  to  give  L.  a  mortgage  on  the 
estate  for  the  debt,  and  the  deeds,  in  pursuance 
•of  this  agreement,  were  deposited  with  P.  k.  B., 
the  London  agents  of  A.  s  solicitor,  and  who 
shortly  afterwards  became  his  solicitors,  to  be 
Jield  by  them  for  the  purpose  of  giving  effect  to 
the  security.  A.,  in  1851,  made  a  mortgage  in 
fee  to  C,  who  had  no  notice  of  the  prior  incum- 
brances, and  P.  &  B.  handed  over  to  C.  the 
title  deeds.  In  1855  the  sisters  made  a  sub- 
mortgage of  the  term  by  assignment: — ^Held, 
that  the  mortgage  of  1848  was  void  under  27 
Eliz.  c.  4,  as  against  C,  who  therefore  took  the 
legal  fee  discharged  of  the  term  ;  that  C,  having 
no  notice,  was  not  affected  by  the  fraud  com- 
mitted by  P.  &  B.  in  parting  with  the  title 
•deeds ;  and  that,  having  the  title  deeds,  and 
Slaving  acquired  the  legal  estate  for  value  with- 
out notice,  he  was  entitled  to  priority  over  the 
sisters  and  their  assignee,  and  over  the  equitable 
:  security  of  L.  lAoyd  v.  Atttvoody  3  De  G.  &  J. 
€14  ;  29  L.  J.,  Ch.  97  ;  5  Jur.  (N.S.)  1322, 

Fraud  of  Mortgagor.]— C,  an  equitable 


mortgagee  (1851)  of  property,  with  notice  of 
.a  prior  legal  mortgage  of  it  to  A.  and  B.  (as  the 
executors  of  their  brother),  filed  a  bill  for 
redemption  or  foreclosure  against  A.,  B.,  and  the 
mortgagor.  The  bill  stated  that  A.,  who  was 
4il80  an  unsecured  creditor  of  the  mortgagor, 
'proposed  to  him  to  make  a  transfer  of  the  joint 


mortgage,  to  secure  the  last-mentioned  debt. 
The  mortgagor,  without  expressly  assenting  to 
that  offer,  wrote  to  A.,  telling  him  he  thought  of 
selling  some  part  of  the  mortgage  security,  and, 
if  he  did  so,  he  would  give  A.  another  security 
for  his  debt ;  but  that  he  (A.)  could  hold  the 
**  legal  assignment,"  as  executor  of  his  brother, 
until  he  was  paid  off  or  received  the  substituted 
security.  The  joint  mortgage  was  paid  off  and 
A.  and  B.  prepared  and  executed  a  reassignment 
to  A.  of  the  mortgage  security,  ready  for  execution 
by  the  mortgagee,  but  did  not  deliver  it  to 
him.  The  mortgagor  subsequently  mortgaged 
the  equity  of  redemption  in  the  property  of  D., 
when  all  the  deeds  relating  to  it  (including  the  re- 
assignment executed  by  A.  and  B.)  were  deposited 
with  D.  The  mortgagor  then  (1858)  absconded 
without  having  repaid  or  given  A.  the  substituted 
security  for  his  unsecured  debt,  when  also  A. 
and  B.  first  expressly  heard  of  the  equitable 
moitgage  to  C.  A.  and  B.  then  (1859)  conveyed 
all  their  interest  in  the  mortgage  property  to  D. : 
— ^Held,  on  appeal,  that  the  plaintiff  was  entitled 
to  priority ;  that  D.  having  advanced  his  money 
without  notice  of  the  plaintiff's  mortgage,  and 
having  received  the  title  deeds,  ought  not  to 
be  deprived  of  them,  or  required  to  produce 
them  without  payment  of  what  was  due  to  him. 
JPoifg  V.  Jamet,  8  L.  T.  5— L.  C. 

Agreement  to  Mortgage — ^Mortgagee  in  Posiei- 
■ion  of  Deeds  before  Mortgage  —  Interim 
Mortgage.] — ^A.  agreed  to  sell  an  estate  to  B. 
for  1,400Z.,  on  which  4002.  was  to  be  paid  on  the 
execution  of  the  conveyance,  and  1,000Z.  was  to 
be  secured  on  mortgage  of  the  estate.  B.  paid 
A.  the  4002.,  and  A.  conveyed  the  estate  to  him, 
bat  kept  possession  of  the  conveyance  and  of  the 
title  deeds.  Some  time  afterwards  B.  mortgaged 
the  estate  to  A.  for  the  1,000Z.  but,  in  the 
interim,  he  had,  unknown  to  A.,  mortgaged  the 
estate  to  C,  but  C.  did  not  investigate  the  title 
to  the  estate,  or  make  any  inquiry  relative  to  the 
title  deeds : — Held,  that  A.  was  entitled  to 
priority  over  C.  WorthiTiffton  v.  Jiforgan,  16 
Sim.  547 ;  18  L.  J.,  Ch.  233  ;  13  Jur.  316. 

Squitable  Mortgagees.] — ^The  rule  that  the 
court  will  not  postpone  a  legal  mortgagee  to  a 
subsequent  equitable  mortgagee  on  the  ground 
of  any  mere  carelessness  or  want  of  prudence 
does  not  apply  as  between  two  equitable  claims. 
National  Provincial  Bank  of  England  v. 
Jackson,  33  Ch.  D.  1 ;  55  L.  T.  468 ;  34  W.  R. 
597— C.  A. 

In  order  to  postpone  an  equitable  mortgagee 
to  another  equitable  mortgagee  whose  security  is 
of  later  date,  it  is  not  necessary,  as  it  would  be 
in  order  to  deprive  a  legal  mortgagee  of  the 
advantage  of  the  legal  estate,  to  show  that  the 
first  mortgagee  has  been  guilty  of  negligence 
amounting  to,  or  which  is  evidence  of,  fraud. 
Negligence,  such  as  omission  to  obtain  possession 
of  or  to  make  inquiries  about  the  title  deeds, may 
be  sufficient.  Northern  Countie*  Fire  Insurance 
Co,  V.  Whlpp  (26  Ch.  D.  482)  distinguished. 
Farrand  v.  Yorkshire  BankL.ij  Co.,  58  L.  J.,  Ch. 
238 ;  40  Ch.  D.  182 ;  60  L.  T.  669  ;  37  W.  R. 
818. 

Kegligenee.] — In  the  case  of  two  innocent 

persons  taking  equitable  mortgages  from  a 
mLudulent  mortgagor,  mere  carelessness  or  want 
of  prudence  on  the  part  of  the  first  mortgagee 
in  taking  his  security  is  not  sufiScient  to  postpone 
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him  to  the  seoond ;  for  that  purpose  the 
negligence  must  be  **  gross  "  ;  that  is,  so  great  as 
to  make  the  first  mortgagee  responsible  for  the 
fraud  committed  on  the  second  mortgagee  ;  and, 
semble,  the  amount  of  negligence  necessary  to 
postpone  a  first  mortgagee  is  the  same  whether 
his  mortgage  is  legal  or  equitable.  Taylor  y. 
RvKgell,  r>y  L.  J.,  Ch.  756 ;  [1891]  1  Ch.  8  ;  62 
L.  T.  922 ;  38  W.  R.  663.  S,  C,  in  C.  A.,  coL 
1571,  and  H.  L.,  coL  1570. 


Kegligenee,  what.] — The   owner   of  a 


farm  deposited  deeds  dated  1774  as  security  for 
money  due,  writing  at  the  same  time  that  the 
deeds  were  the  title  deeds  of  the  farm  and  were 
to  be  a  security.  He  afterwards  deposited  later 
title  deeds  with  his  bankers  by  way  of  security  ; 
the  bankers  had  no  notice  of  the  prior  charge  : — 
Held,  that  the  owner  of  the  prior  charge  had  not 
been  guilty  of  negligence  so  as  to  lose  her 
priority.  Dixon  v.  Muckletton^  42  L.  J.,  Ch. 
210  ;  L.  B,  8  Ch.  155  ;  27  L.  T.  804  ;  21  W.  R. 
178. 

b.  Beoitals,  Notioo  by. 

Bffeetof  general  Beeital.] — ^A  general  recital 
in  a  deed  that  there  were  mortgages  on  the  estate, 
held  to  afEect  parties  claiming  under  the  deed 
with  notice  of  a  mortgage  not  specified  therein. 
Farrow  y.  Bees^  4  BeaY.  18  ;  4  Jur.  1028. 

» 

FalieBeoital,Bffeotol]— P.  being  indebted  to 
B.  makes  a  mortgage  of  an  equity  of  redemption 
of  real  estate  to  B.  for  the  piirpose  of  securing  the 
debt,  and  by  the  indenture  of  mortgage  it  was 
falsely  recited  that  the  mortgaged  estate  was 
subject  to  an  equitable  charge  for  moneys  due  to 
J.,  secured  by  the  deposit  of  a  deed.  P.  retained 
the  deed  in  his  own  possession,  and  subsequently 
deposited  it  with  J.,  as  a  security  for  money  partly 
lent  to  P.  by  J.  before  and  partly  after  the  mort- 
gage of  the  estate  to  B.  J.  at  the  time  of  the 
deposit  had  no  notice  of  the  prior  mortgage  to  B. : 
— Held,that,inasmuch  as  an  actual  prior  charge  on 
the  estate,  if  afterwards  paid  off  by  P.  or  other- 
wise aYoided,  would  have  left  B.  in  the  position  of 
the  first  mortgagee  of  the  equity  of  redemption,  the 
recital  of  a  chai^ge,  which  had  in  fact,  no  existoice, 
could  not  haYC  the  effect  of  postponing  B. ;  that 
the  interest  acquired  by  J.,  by  the  subsequent 
mortgage  by  way  of  deposit,  could  not  be  enlarged 
by  the  effect  of  the  false  recital,  and  was  only  an 
interest  in  the  equity  of  redemption  subject  to 
the  mortgage  to  B. ;  and  that  B.,  in  a  suit  for 
that  purpose,  was  entitled,  as  against  J.,  to  the 
ordinary  decree  for  payment,  or  for  foreclosure 
and  delivery  up  of  the  deed  on  default.  Frazer 
V.  Jonet^  5  Hare,  475.  Afllrmed,  on  appeal,  but 
with  some  Yariations  in  form,  S,  C.  17  L.  J.,  Ch. 
353  ;  12  Jur.  443. 

Quaere,  as  to  delivery  up  of  deed  if  J.  had  not 
had  notice  of  the  mortgage.    Ih, 

W.,  a  solicitor,  purchased  an  estate,  subject  to 
a  mortgage,  taking  the  conveyance  in  the  name 
of  G.,  who  by  it  covenanted  to  pay  the  mortgage- 
money.  The  solicitor,  being  afterwards  indebted 
to  E.,  and  pressed  for  the  money,  offered  £.  the 
security  of  the  estate,  and  a  mortgage  deed  was 
accordingly  executed  between  W.  and  E.  in  the 
usual  form,  as  if  W.  had  borrowed  the  money  of  £. 
W.  paid  the  interest  for  some  time,  and  then  E.  | 
sued  W.  on  his  covenant  to  pay  principal  and 
interest  contained  in  the  mortgage  deed,  and  G. 


filed  a  bill  to  restrain  him  : — Held,  that,  though 
the  recitals  in  the  deed  were  not  true,  that  did 
not  give  the  mortgagee  any  notice  of  fraud,  or 
prevent  him  from  suing  on  the  coTenants. 
Greenfield  v.  Edtoardee^  11  Jur.  (N.S.)  419 ;  IIT 
L.  T.  411  ;  13  W.  R.  668. 


Surety — Frand  of  PrinolpaL] — Held,  alsa 


that,  considering  G.  as  a  surety,  he  would  not  be 
discharged  by  the  fraud  of  his  principal,  of  which 
£.,  the  mortgagee,  had  no  notice.    lb. 

Beenrity  notwithitanding  Beeital.] — Mort- 
gagee held,  notwithstanding  a  recital  in  the 
declaration  of  trusts,  to  have  obtained  a  security 
to  the  extent  of  the  interest  of  mortgagor  in 
the  premises.     Sheldon  y.  Cox,  2  Eden,  224. 

Beeital  workiiig  Estoppel— Deed  void  uader 
27  Slii.  0.  4.]— In  1872  T.  mortgaged  property 
to  the  plaintiffs,  which  they  wished  to  foreclose. 
At  that  time  they  had  notice  only  of  a  prior 
mortgage  to  the  reversionary  society.  In  1874 
T.  filed  a  petition  for  the  liquidation  of  hisafFaii* 
by  arrangement,  and  his  stepdaughter  P.  then 
produced,  for  the  first  time,  a  mortgage  of  the 
same  property  dated  the  15th  August,  1871,  to- 
secure  a  sum  of  money  lent  by  her  to  T.  in  1864. 
She  proved  her  debt  in  the  liquidation,  and 
handed  her  security  to  the  trustee,  who  claimed' 
to  have  it  paid  off.  The  deed  contained  a  recital 
that  T.  had  agreed  to  give  her  a  mortgage  as  a 
security  for  the  money : — ^Held,  that  the  deed 
had  not  been  communicated  to  P.,  that  it  waa 
voluntary  and  void  against  the  plaintiffs  under 
27  Eli2.  c.  4,  and  that,  though  the  recital  would 
have  worked  an  estoppel  against  the  mortgagor 
and  persons  simply  claiming  under  him,  it  bad 
no  such  effect  against  the  plaintiffs,  who  obtainec^ 
their  title  under  the  statute.  Cracknell  v.  Jan- 
eon,  11  Ch.  D.  1 ;  40  L.  T.  640 ;  27  W.  R.  851 
— C.  A.    Affirming  48  L.  J.,  Ch.  168. 

Kegligenee  of  Mortgagee — ^In  not  Inquizisg.] 

— ^A  mortgage  given  by  B.  in  1832  to  an  insurance 
company,  from  which  he  had  obtained  a  loan  of 
money,  recited  a  previous  deed,  dated  in  1823, 
executed  by  A.  and  B.,f  or  the  settlement  of  certain 
family  estates,  and  for  the  payment  of  some  of 
A.'s  debts,  and  recited  that  in  that  deed  a  sun» 
of  3,2002.  was  due  to  D.,  as  trustee  for  an 
infirmary,  on  a  judgement  against  A.  and  B. ;  that 
that  money,  with  interest,  had  been  paid  off; 
and  that  it  was  intended  to  enter  satisfaction  on 
that  and  all  other  judgments  affecting  the  mort- 
gaged lands.  There  were  separate  judgments,  at 
the  suit  of  D.,  against  A.  and  against  B.,  dated 
in  1810  and  1812;  but  a  warrant  of  attorney, 
given  by  D.  in  1819,  authorised  satisfaction  to  be- 
entered  on  the  roll  as  to  them.  There  was  no 
judgment  against  them  jointly  for  the  sum  stated 
in  the  mortgage.  The  mortgagee  caused  satis- 
faction to  be  entered  on  the  roll  as  to  the  separate 
judgments  of  1810  and  1812,  but  made  no  farther 
inquiries  : — Held,  that,  as  the  mortgage  itsdf  had 
recited  a  joint  judgment  for  a  specific  sum,  the 
mortgagee  had  been  guilty  of  negligence  in  not 
looking  farther  into  the  matter,  and  must  there- 
fore be  taken  to  have  had  a  proper  notice  of  the- 
unsatisfied  claim  under  the  deed  of  1823.  Monto- 
fiore  V.  Browne,  7  H.  L.  Cas.  241 ;  4  Jur.  (ir.8.> 
1201. 


In  not  Verifying  SooitaL] — A  testator 


gave  his  real  estate  for  a  term  of  8(X)  years  to  A^ 
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his  son,  and  B.,  a  stranger^  to  secure  payment  of 
80  much  of  his  debts  and  legacies  as  nis  personal 
estate  should  be  insuflScient  to  pay.  Subject 
thereto  he  gave  his  residuary  real  estate  to  A. 
and  C,  another  son.  A.  and  G.  were  his  execu- 
tors ;  they  paid  his  debts  and  legacies  except 
two  l^acies  of  1,500Z.  each.  At  the  testator's 
death,  his  personal  estate  was  sufficient  to  pay 
the  two  1,5002.  legacies ;  but  the  executors 
wasted  it,  and  the  two  legacies  of  1,6002.  each 
were  not  paid.  A.  and  C.  (B.  being  dead)  made 
two  mortgages  ;  one  to  persons  who  knew,  or  had 
the  means  of  knowing,  that  the  advance  was  for 
the  personal  use  of  A.  and  C,  but  the  money  was 
paid  into  the  hands  of  A.  alone,  the  surriving 
trustee  of  the  term ;  the  other  mortgage  was  to  a 
person  without  notice  of  any  improper  applica- 
tion of  the  money ;  and  the  deed  recited  truly 
that  the  debts  were  paid,  but  untruly  that  the 
two  legacies  not  paid  were  provided  for,  and  the 
trusts  satisfied:  —  Held,  that  the  second  mort- 
gagee was  liable  to  be  postponed,  by  his  own 
neglect  in  verifying  the  recital  of  the  deed. 
Howard  v.  Cliaffers^  2  Dr.  &  Sm.  236  ;  32  L.  J., 
Ch.  686 ;  9  Jur.  (N.S.)  767 ;  9  L.  T.  243 ;  11 
W.  R.  1057. 

Held,  secondly,  that  the  payment  of  the  money 
by  the  first  mortgagee  to  the  trustee  of  the 
term  alone  did  not  prevent  the  effect  of  the 
mortgage,  knowing  it  was  not  advanced  on  the 
trust.    Ih, 

In  Lease.] — Mortgagee  of  a  lease  which  recited 
the  surrender  of  a  former  lease  which  was  in 
consideration  of  the  surrender  of  a  former  lease, 
in  which  plaintiff's  title  appeared: — Held,  to 
have  notice  of  the  title,  (ippin  v.  Femyhough, 
2  Bro.  C.  C.  291. 

In  Dead  of  Asiignment  of  Equity  of  Bademp- 
tloB.l — ^A.,  first  mortgagee,  after  an  order  for 
foreclosure  against  the  mortgagor,  purchased 
from  C,  the  trustee  in  bankruptcy  of  his  mort- 
gagor, the  equity  of  redemption  in  the  mortgaged 
premises.  N.  was  a  second  mortgagee  of  the 
same,  besides  other  property.  The  deed  of  assign- 
ment contained  recitals  that  G.  had  agreed  to 
sell  to  A.,  subject  to  the  claim  of  N.,  at  the  price 
of  1,4002.,  and  that  1,3802.,  the  fijst  mortgage 
debt,  should  be  retained  by  A.  out  of  the  purchase- 
money,  and  it  was  thereby  witnessed  that,  in  con- 
sideration of  the  sum  of  1,3802.  so  retained  in  full 
satisfaction  of  the  mortgage  debt  of  1,3802.,  which 
sum  A.  did  thereby  dedare  to  be  fully  satisfied, 
and  also  in  consideration  of  202.  paid  to  G.  by  A, 
the  receipt  whereof  making,  with  the  1,3802.  so 
retained,  the  purchase-money  of  1,4002.,  he,  G., 
did  grant,  bargain,  &c.,  all  those  hereditaments, 
.  .  .  subject  to  the  claim  of  N. : — Held,  that  upon 
the  deed  itself  there  was  no  intention  shewn  on 
the  part  of  the  first  mortgagee  to  postpone  his 
own  mortgage  debt.  Adams  v.  Angellj  25  W.  R. 
139.  Affirmed,  46  L.  J.,  Gh.  352  ;  5  Gh.  D.  634  ; 
36  L.  T.  334— G.  A 

In  Deeds  Deposited— Conitmetiyc  Kotiee.] — 
Among  title  deeds  deposited  by  way  of  equitable 
mortgage  was  a  deed  which  formed  an  essential 
link  in  the  mortgagor's  title ;  this  deed  stated 
that  the  mortgagor  was  a  widow,  and  contained 
recitals  of  proceedings  in  chancery,  and  an  award 
of  arbitrators,  in  pursuance  of  which  she  became 
entitled  to  premises,  the  subject  of  an  intended 
mortgage.  The  proceedings  and  award,  if  referred 
to,  would  have  shewn  that  the  mortgagor  was 
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entitled  as  administratrix : — ^Held,  that  the  mort- 
gagees had  constructive  notice  of  the  mortgagor's 
representative  character,  and  that  the  mortgage 
could  not  prevail  against  the  right  of  those  bene- 
ficially entitled ;  and  this  on  the  supposition  that 
a  statement  had  been  made  to  tne  mortgagee 
that  the  mortgagor  was  entitled  absolutely. 
Stein  y.  Stein,  16  W.  R.  69. 

See  aUo  Notice. 

7.  mobtoaoes  of  personalty— noticb  to 

Legal  Owiteb. 

Kotiee  to  Trustee— Charge  of  Mortgage  Debt 
by  First  Mortgagee— Subsequent  Mortgage — 
Kotiee  by  sub-Mortgagee.] — Several  persons 
were  incumbrancers  upon  a  fund  due  to  E.  in  the 
hands  of  W.  By  agreement  between  £.  and  the 
incumbrancers  it  was  arranged  that  the  money 
should  be  paid  over  to  G.,  to  be  distributed 
between  himself  and  the  other  incumbrancers 
according  to  their  priorities.  Prior  to  this 
arrangement,  M.,  who  was  the  first  incumbrancer 
for  1,300Z.,  charged  that  sum  with  400/.  in  favour 
of  G.  No  notice  of  the  charge  was  given  to  W., 
neither  was  it  mentioned  in  the  agreement.  M. 
afterwards  assigned  to  N.  the  whole  of  the  1,3002. 
as  a  security  for  a  loan.  N.  had  no  notice  of  G.'s 
charge.  He  gave  notice  both  to  W.  and  to  G. : 
— Held,  that  N.'s  charge  was  entitled  to  priority. 
Public  Worlu  Ommienoners  v.  Harhy,  23  Beav. 
508 ;  26  L»  J.,  Oh.  472 ;  3  Jur.  (N.S.)  478 ;  5 
W.R.400. 

By    Seeond    Mortgagee  —  Subsequent 

Judgment  Creditor.]— By  his  will  a  testator 
devised  and  bequeathed  his  real  and  personal 
estate  to  two  trustees  to  sell  the  same,  and,  after 
paying  an  annuity,  to  divide  the  proceeds  among 
a  certain  class,  of  which  F.  P.  D.  was  one.  A  suit 
was  instituted  for  the  administration  of  the 
testator's  estate.  F.  P.  D.,  by  deed,  dated  in  1837, 
assigned  his  share  to  B.  D.  (one  of  the  tmstees), 
to  secure  advances.  By  deed,  dated  in  1844,  he 
assigned  his  share  to  S.  S.,  to  secure  advances, 
and  notice  of  that  deed  was  given  by  S.  S.  to  the 
trustees.  By  an  order  in  Uie  cause,  dated  in 
1845,  the  real  estates  of  the  testator  were  directed 
to  be  sold,  and  the  produce  to  be  paid  into  court 
and  invested,  and  the  stock  representing  the 
purchase-money  stood  to  the  credit  of  the  cause. 
In  1846  G.  J.  obtained  and  registered  a  judgment 
against  F.  P.  D.,  and  by  a  judge's  order,  under 
the  statutes  1  &  2  Vict,  a  110,  and  3  &  4  Vict. 
c.  82,  it  was  ordered,  that  the  stock  should  stand 
charged  with  the  amount  for  which  the  judgment 
was  obtained ;  and  the  judge's  order  was  filed  in 
November,  1848,  in  the  office  of  the  accountant- 
general  B.  D.,  the  first  assignee,  took  no  steps 
beyond  his  deed,  nor  did  S.  S.  obtain  any  stop- 
order  : — ^Held,  under  these  circumstances,  that 
G.  J.  did  not  obtain  any  priority  over  8.  S, 
Beareliffe  v.  Dernngton,  19  L.  J.,  Gh.  331 :  14 
Jur.  1101. 

Prior  Annuitant — Subsequent  Mortgagee, 

daiming  through  Kotiee  giyen  by  Another.]— 
By  indenture  of  the  2l8t  of  January,  1820,  exe- 
cuted upon  the  marriage  of  B.  G.  M.,  two  sums, 
of  2,0002.  and  3,0002.,  secured  by  the  several 
bonds  and  warrants  collateral  of  Lord  E.  and  his 
son,  were  vested  in  trustees,  upon  trust  for  D.  C.  M. 
for  life,  with  an  ultimate  remainder  to  him  abso- 
lutely, in  case  there  should  be  no  children  of  the 
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marriage.   JndgmeiitB  were  sufafleqaently  entered 
upon  thoee  bonds.     In  Maj,  1825,  the  trustees 
transferred  to  D.  C.  M.  the  bond  for  2,000Z.  and 
the  warrant  collateral,  but  did  not  assign  the 
judgment ;  and  in  the  following  month  B.  C.  M. 
assigned  this  bond  and  warrant  to  W.  S.  as  a 
security  for  1,998/.  17«.  advanced  by  W.  S.  to 
D.  0.  M. ;  and  subsequently  W.  S.  pledged  these 
snme  securities  with  his  bankers,  by  whom,  in 
1833,  for  the  first  time,  notice  was  given  to  one 
of  the  trustees  of  the  settlement  of  1820.    Pay- 
ments were,  from  time  to  time,  made  by  D.  C.  M. 
to  W.  S.,  and  in  the  year  1837  sfOOZ.  only  remained 
due  to  W.  8.,  which  having  been  then  paid  off, 
the  securities  were  got  up  by  W.  S.  from  his 
bankers,  and  reassigned  to  a  trustee  for  D.  0.  M. ; 
and  within  a  few  days  afterwards  that  trustee 
and  D.  G.  M.  assigned  the  same  secarities  to 
the  plaintiff  in  the  second  caase,  in  considera- 
tion of  a  pre-existing  debt  and  moneys  then 
advanced.    Previously  to  this,  in  the  month  of 
November,  1829,  D.  G.  M.  had  granted  to  the 
plaintiff  in  the  first  cause  an  annuity  charged 
upon  his  life-estate.     It  appeared,  in  evidence, 
th^t  in  the  year  1831,  and  even  prior  thereto, 
application  had  been  addressed  by  the  plaintiff 
in  the  first  cause  to  Lord  K.,  one  of  the  obligors, 
and  to  his  agent,  and  that  payments  had  been 
made  by  the  latter  to  the  plaintiff  in  respect  of 
the  ahnuity,  and,  further,  that  in  the  year  1833  a 
suit  had  b^en  instituted  in  the  court  of  exchequer, 
by  the  same  plaintiff,  for  enforcing  payment  of 
the'  annuity,  in  'which  suit  the  trusfees  of  the 
settlement  of  1820  were  made  defendants.    'A 
question  of  priority  having  arisen  between  the 
plaintiffs  in  the  first  and  second  causes  : — Held, 
that  the  plaintiff  in  the  second  cause  could  not 
be  regarded  as  a  party  claiming  through  or  under 
W.  S.,  and  therefore  that  the  notice  given  on  the 
part  of  W.  8.,  in  1833,  could  not  be  considered  as 
operating  for  his  benefit,  and  consequently  that 
his  claim  was  to  be  postponed.     jk^Oarthy  v. 
Kimgiton  (^Earl),  Dr.  439. 

Sole    BurviTing    Trustee   alleging   no 

Kotleo.] — By  a  marriage  settlement,  executed  in 
1834,  trust  funds  were  vested  in  three  trustees, 
for  the  wife  for  her  life,  without  power  of  antici- 
pation, and  (in  the  event  which  happened)  as  she 
should  by  deed  or  will  appoint.     In  1843  the 
husband  joined  with  his  wife  in  appointing  part 
of  the  trust  funds  to  secure  a  debt  due  from  nim 
to  D.,  and  notice  of  that  appointment  was  given 
to  the  two  then  surviving  trustees  of  the  settle- 
ment.   In  1848  the  then  surviving  trustee  of  it 
was  released  from   the  trusts  aod  three  new 
trustees  appointed.    The  two  survivors  of  those 
trustees,  and  afterwards  the  sole  survivor  of  them, 
joined  with  the  wife  in  various  dealings  with  the 
trust  funds.      In   1867  the  wife  appointed  a 
portion  of  the  funds  .to  the  sole  surviving  trustee 
of  the  settlement  by  way  of  indemnity  to  him, 
and  the  estate  of  the  other  trustee  who  had 
dealt  with  the  funds  at  her  request.     There 
were  other  subsequent  dealings  with  the  funds. 
Bills  were  filed  to  administer  the  trusts  of  the 
settlement,  and  ascertain  the  priorities  of  the 
various   incumbrancers.      The    sole    surrving 
trustee  of  the  settlement  alleged  that  he  liad 
had  no  notice  of  the  appointment  of  1843 : — 
Held,   that   the   appointees   under   that  deed 
were  entitled  in  priority  to  all  other  incum- 
brancers on  the  funds.    Phipps  v.  Lotegrove^  42 
L.  J.,   Oh.  892 ;   L.   R.   16   Eq.  80 ;    28  L.  T. 
684;    21W.  R.  590. 


Kotioe  to  Xzeentor.l— G.,  by  will,  gave  to  his 
wife  the  use  of  all  his  nousehold  goods  so  long  as 
she  continued  his  widow ;  he  also  gave  the  rents 
arising  from  his  freehold  and  leasehold  houses  to 
her  so  long  as  she  lived  and  continned  to  be  his 
widow,  for  the  maintenance  of  his  children ; 
and  he  also  gave  the  rents  arising  from  another 
house  to  his  wife  so  long  as  she  lived  and  con- 
tinued to  be  his  widow  ;  and,  if  at  the  death  or 
marriage  of  his  wife  his  youngest  child  should 
have  attained  twenty-one,  then  he  ordained  that 
his  executrixes,  or  the  survivor  of  Hicfn,  and 
the  executor  or  administrator  of  such  survivor, 
should  sell  all  his  freehold  and  leasehold  pro- 
perty and  household  furniture,  and  the  moneys 
arising  therefrom  he  gave  amongst  his  children 
and  R.,  the  son  of  his  wife,  equaUy ;  but,  if  any 
should  die  leaving  no  lawful  issue,  before  the 
death  or  marriage  of  his  wife,  then  the  whole  of 
the  money  was  to  be  divided  equally  amongst 
the  surviving  children  and  R.  The  testator 
appointed  his  wife  and  his  three  sisters  execu- 
trixes, two  of  whom  died  some  time  after,  leaving 
the  widow  and  one  sister  of  the  testator  (who 
subsequently  married  L.)  surviving.  The  widow 
had  not  married  again.  In  June,  1855,  R. 
assigned  to  the  plaintiff  all  his  share,  to  which 
he  was  or  might  become  entitled  under  the  will, 
in  the  real  and  personal  estate,  and  the  proceeds 
thereof,  and  the  rents  of  the  same,  to  secure  the 
payment  to  the  plaii^tiff  of  money  lent  by  them ; 
and  in  July  following  the  plaintiff  gave  notice 
to  the  two  executrixes  surviving  of  the  inden- 
ture of  June.  D.  alleged  that  R.,  by  an  indenture 
dated  in  March,  1854,  assigned  his  reversionary 
interest  under  the  will  to  him  to  secnre  the  pay- 
ment of  money  lent ;  but  in  May,  1855,  one  of 
the  executrixes  wrote  to  the  plaintiff,  stating 
that  R.  had  not,  to  her  knowledge,  made  any 
assignment  or  mortgage.  The  question,  on  a 
bill  to  redeem  or  foreclose,  was  whether  the 
plaintiff,  whose  assignment  was  later  in  date, 
but  of  which  notice  had  been  given,  was  entitled 
to  priority  over  D.,  who  had  neglected  to  give 
notice  to  the  executrixes ;  and  the  court  held 
Hiat  the  plaintiff  was  entitled  to  priority.  Gut- 
golidated  Investment  wnd  Imuranoe  Co.  v.  BUey, 
1  Qiff.  871 ;  29  L.  J.,  Ch.  123 ;  6  Jur.  (N.8.) 
1283  ;  8  W.  R.  102. 

Grant  of  Annnity  out  of  Legaoy-^-CoTO- 

nant  by  Third  Person  to  answer  Aimnity — 
Bnbooquent  Mortgage  of  Legacy.]— A  testatrix 
bequeathed  a  sum  of  1,0001.  to  trustees  in  trust 
to  invest  the  same,  and  to  pay  the  annual  pro- 
duce during  the  life  of  M.  F.  H.  into  her  proper 
hands,  or  to  her  order,  for  her  separate  use.  The 
testatrix  died  in  1838,  and  by  deed  dated  the 
24th  of  October,  1840,  M.  F.  H.,  in  consideration 
of  3002.,  granted  an  annuity  of  302.  to  J.  H., 
payable  half-yearly  during  if.  F.  H.*s  lifetime, 
out  of  the  dividends  and  interest  to  accrue  on 
the  legacy  of  1,0002.  or  the  securities  for  the 
same.  This  annuity  was  afterwards  .assigned  to 
trustees  for  J.  H.  By  another  deed  of  like  date, 
and  made  between  0.  H.  and  the  several  partis 
to  the  other  deed,  0.  H.  covenanted  with  J.  H. 
to  pay  to  her  the  annuity  of  302.  as  often  as 
default  should  be  made  in  payment  thereof  by 
M.  F.  H.,  until  the  legacy  should  be  invested  by 
the  testatrix^s  executor,  and  it  was  by  the  same 
deed  agreed  that  0.  H.  should  stand  in  the  place 
of  J.  H.,  as  regarded  the  interest  and  dividends 
to  accrue  due  to  the  extent  of  any  sums  that 
might  be  paid  by  him  to  J.  H.  previously  to  the 
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investment  of  the  legacy.  C.  H.  paid  diyen 
zSJUDB  to  J.  H.  nnder  his  covenant,  and  in  Novem- 
•ber,  1840,  the  execator  received  notice  of  J.  H/s 
eecarity,  and  in  1S46  he  received  notice  of  a 
sahsequent  mortgage  executed  by  M.  F.  H.  of 
her  interest  in  the  same  dividends  and  interest 
to  8.,  but  no  express  notice  was  given  to  the 
executor  of  tlie  deed  to  which  0.  H.  was  a  party 
until  May,  1848.  In  July,  1848,  the  legacy  ef 
1,0()0Z.,  less  the  duty,  and  the  interest  thereon 
4unounting  to  339Z.  10«.,  were  paid  into  court  by 
the  executor  nnder  the  statute  10  &  11  Vict, 
•c.  96,  to  an  account  intituled  **  The  account  of 
M.  F.  H.  and  her  incumbrancers"  : — Held,  tliat 
C.  H.  was  entitled  to  priority  over  S.  to  the 
extent  of  the  payments  made  by  him  to  J.  H. 
Cawtkorne,  In  re,  12  Bea7.  56  ;   18  L.  J.,  Ch. 

ai6. 

Votiee  of  Deed  not  Kotioe  of  Contents.]  — 
Notice  of  an  assignment  upon  the  purchase  of  a 
part  of  a  fund,  to  which  the  vendor  was  con- 
tingently entitled,  is  not  notice  of  a  covenant  by 
the  vendor  in  the  same  deed  to  pay  the  premiums 
for  keeping  up  a  policy  of  assurance,  or  of  a 
•declaration  that  any  payment  which  may  be 
made  by  the  purchaser'  shall  be  a  charge  upon 
the  entire  fund.  B right' $  TrtuU,  In  re,  21 
Beav.  430  ;  25  L.  J.,  Ch.  449  ;  2  Jur.  (N.s.)  300  ; 
4  W.  R.  381. 

The  vendor  of  part  of  a  fund,  to  which  he  was 
contingently  entitled,  covenanted  in  the  deed  of 
assignment  to  insure  his  life  against  that  of  the 
tenant  for  life,  and  to  keep  tlie  policy  on  foot ; 
but  it  was  declared  that,  in  case  of  default,  the 
purchaser  might  pay  the  premiums,  and  that 
-such  payments  should  be  a  charge  on  the  entire 
fund.  The  purchaser  gave  notice  to  the  trustees 
of  the  assignment  made  to  him,  but  he  omitted 
4l11  notice  of  the  policy  or  the  possibility  of  his 
having  to  pay  the. premiums.  The  vendor  after- 
wards mortgaged  the  remainder  of  his  interest 
in  the  fund  to  other  persons.  The  mortgagees 
gave  notice  of  their  securities,  and,  after  the 
<leath  of  the  tenant  for  life,  the  purchaser  gave 
notice  of  his  claim,  including  in  it  the  sums  he 
had  paid  for  premiums  upon  the  policy  : — Held, 
that  the  first  notice  was  insufficient  to  give  the 
purchaser  a  oriority  for  the  premiums  paid,  and 
that,  so  far,  he  must  be  postponed  to  the  mort- 
Ib, 


Priority  depending  on  Hotiee  to  Trustees  of 
•original  Settlement.! — The  priority  of  assign- 
ments of  the  equitable  interest  in  personal  estate 
■settled  upon  such  trusts  as  A.  shall  appoint,  and 
.appointed  by  A.  to  trustees  for  the  assignor, 
-depends  upon  priority  of  notice  to  the  trustees 
•of  the  original  settlement,  so  long  as  the  trust 
estate  is  under  their  control ;   consequently,  a 
mortgagee  at  such  interest,  who  gave  notice  of 
:his  mortgage  to  the  trustees  under  the  appoint- 
ment, but  not  to  the  trustees  of  the  original 
settlement,  was  postponed  to  a  subsequent  mort- 
gagee without  notice  of  the  prior  mortgage,  who 
gave  notice  to  both  sets  of  trustees.    Bridge  v. 
Beadon,  L.  B.  3  Eq.  664 ;  16  W.  B.  527. 

Kotiee  before  Pnnd  eomes  into  Possession.] — 
Notice  of  a  charge  on  a  fund  given  to  one  before 
the  fund  comes  into  his  possession  is  wholly 
ineffectual.    Somertet  v.  Oox,  33  Beav.  634. 

Notice  of  an  equitable  assignment  having  been 
given  to  the  trustees  before  the  fund  actually 
Teached  their  hands  i-^— Held,  to  give  priority 


over  a  subsequent  assignment,  of  which  earlier 
notice  was  given.  Buller  v.  Piunkttt,  80  L.  J., 
Ch.  641 ;  7  Jur.  (K.8.)  873  ;  9  W.  B.  190. 

See  alio  Assignment. 

H.  TACKING. 

1.  Suceesrive  Mortgages,  1606. 

2.  Further  Advances,  161 1« 

3.  Judgments,  1614. 

4.  Btynds,  1616. 

5.  Simple  Contract  Debts,  1618. 

6.  Ireland  and  Irish  Registry  Act,  1619. 

1.  Successive  Mortoaoes. 

Gtenerally.]  —  As  to  taking  securities,  see 
JUorret  v.  Paske,  2  Atk.  52. 

Third  mortgagee  buying  up  first,  becomes 
prior  to  second.    Hashet  v.  Strong,  2  Str.  689. 

Equitable  Mortgagees.]  —  Where  several 
mortgagees  have  all  equal  equity,  and  the  legal 
estate  is  obtained  by  none  of  them,  but  remains 
in  trustees  throughout,  the  incumbrances  are 
available  according  to  their  several  dates  only, 
and  there  can  be  no  preference  inter  se  ;—  Held, 
therefore,  first  mortgagee  being  also  third  cannot 
tack  the  two  securities,  so  as  to  exclude  the 
mesne  one.  Frere  v.  Moore^  8  Price,  476  ;  22 
B.  B.  759. 

Against  Creditors.]  —  Tacking  securities 
against  creditors  or  assignees  for  valuable  con- 
sideration. Adams  v.  Claacton,  6  Yes.  226 ;  5 
B.  B.  263. 

Kotioe.] — Purchaser  of  an  equity  of  redemp- 
tion cannot  set  up  a  prior  mortgage  of  his  own, 
or  which  he  has  got  in,  against  subsequent 
incumbrances  of  which  he  had  notice.  TouUnin 
V.  Steere,  3  Mer.  210  ;  17  B.  B.  67. 

Withont  Kotiee.  1 — ^It  is  an  established  rule,  in 
equity,  that  a  third  mortgagee  without  notice  of 
second,  may,  by  paying  off  first  incumbrance, 
and  taking  an  assignment  of  his  interest  to  him- 
self, hold  the  estate  against  the  second  mortgagee, 
until  he  shall  be  paid  what  is  due  to  him  on 
both  mortgages.  Belchier  v.  Benforth,  6  Bro. 
P.  C.  292. 

An  owner  mortgaged  first  to  A.,  secondly  to  B., 
and  he  then  conveyed  to  C.  *4n  trust"  to  sell 
and  pay  A.,  and  a  debt  due  to  D.,  and  another 
due  to  C,  and  the  residue  to  the  owner.  C.  had 
no  notice  of  B.'s  mortgage ;  afterwards  got  a 
transfer  of  A.'s  mortgage,  and  with  it  the  legal 
estate  : — Held,  that  C.  was  entitled  to  tack  the 
third  charge  to  the  first  mortgage,  and  exclude 
B.    Spenoer  v.  Pearson,  24  Beav.  266. 

Against  Writ  of  Elegit.] — ^A  mortgagee, 

although  without  notice  of  any  writ  of  elegit 
having  been  issued,  is  not  entitled  to  tack  a  sub- 
sequent charge  to  his  first  mortgage  on  redemp- 
tion by  the  tenant  by  elegit.  Champneys  v. 
Burland,  23  L.  T.  584  ;  19  W.  B.  148. 

Throngh  Solieitor.]  —  A.,  having  pre- 
viously mortgaged  property  to  B.,  entered  into 
an  agreement  with  his  bankers  for  a  second 
mortgage  to  secure  an  overdrawn  balance.  The 
original  mortgage,  after  several  transfers,  became 
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Tested  in  G.  C.  transferred  to  D.,  who  at  the 
same  time  advanced  a  farther  sum.  C.'s  son 
acted  as  his  solicitor  in  the  transfer  to  C,  and  as 
the  solicitor  of  C.  and  D.  in  the  transfer  to  D. 
At  the  time  of  the  transfer  to  C.  notice  was  given 
to  his  son  of  the  second  mortgage  : — Held,  that, 
inasmuch  as  he  did  not  acquire  his  knowledge 
while  acting  as  D.'s  solicitor,  B.  was  not  bound 
by  notice,  and  was  entitled  to  tack  his  further 
charge  to  his  first  mortgage.  Bulpett  v.  Sturgei, 
22  L.  T.  739  ;  18  W.  R.  796. 

Extent  of  Prineiple.] — The  doctrine  of  tacking 
is  applicable  only  in  the  case  of  an  existing  debt. 
Kirktoood,  In  re^  1  L.  R.,  Ir.  108. 

A  mortgagee  cannot  tack  to  his  debt  another 
mortgage  debt,  the  property  mortgaged  to  secure 
which  has  ceased  to  exist.  Banner  v.  Berridge^ 
60  L.  J.,  Ch.  630  ;  18  Ch.  D.  264  ;  44  L.  T.  680  ; 
29  W.  R.  844  ;  4  Asp.  M.  C.  420. 

The  right  to  tack  in  equity  not  affected  by  the 
relation  to  the  act  of  bankruptcy.  KtioU,  Ex 
parte,  11  Ves.  619. 

Foreoloinre  —  Trnita   for    Sale.] — ^The 


rules  as  to  tacking  one  mortgage  to  another 
apply  to  foreclosure  as  well  as  to  redemption 
suits,  and  to  mortgages  of  equitable  personalty, 
by  way  of  trusts  for  ^sale,  as  well  as  to  ordinary 
mortgages  of  real  estate.  Watts  v.  Symes^  1 
De  a.  M.  &  G.  240  ;  16  Jar.  114. 

On  Petition  for  Bale.] — ^A  mortgagee  is 


entitled  to  tack  one  mortgage  to  another  on  his 
petition  for  a  sale,  if  the  assignees  decline  an 
offer  made  by  him  to  abandon  all  right  of  proof 
on  their  releasing  the  equity  of  redemption  in 
both  mortgages  ;  and  semble,  that  he  would  be 
so  entitled  whether  such  offer  were  made  or  not, 
and  that  the  right  of  tacking  is  the  same 
whether  the  party  seeking  relief  is  the  mort- 
gagor  or  the  mortgagee.  Berridge,  Ex  parte, 
Loosemore,  Inre,  3  Mont.  D. &  D,  464 ;  7  Jnr.  1141. 

Eqnitj  of  Bedemption  eoming  to  Firit 


Mortgagee  as  Executor.] — The  right  of  the  first 
mortgagee  with  the  legal  estate  to  take  as 
against  mesne  mortgagee  does  not  cover  a  mort- 
gage of  the  equity  of  redemption  coming  to  him 
as  executor.  Barnett  v.  Wegton,  12  Ves.  ISO  ;  8 
R.  R.  319. 

Equity  of  Bedemption  in  different  Persone.] 

— The  principle  upon  which  a  court  of  equity 
allows  the  tacking  of  mortgages  does  not  apply 
to  a  case  where  the  equity  of  redemption  belongs 
to  different  persons  at  the  time  when  the  mort- 
gagee's title  to  both  estates  accrues.  White  v. 
milacre,  3  Y.  &  C.  C.  C.  597  ;  4  Jur.  102.  See  S.  P., 
Mar  con  t.  Bloxam,  11  Ex.  686 ;  25  L.  J.,  Ex.  193. 

Eight*  of  Traniferee.] — ^Two  estates  subject 
to  distinct  first  mortgages  vested  in  diffemit 
mortgagees  were  both  again  mortgaged  to  the 
same  second  mortgagees ;  afterwards  the  two 
first  mortgages  were  transferred  to  one  person, 
with  notice  of  the  second  mortgagee : — Held, 
that  the  transferee  was,  in  a  foreclosure  suit  by 
him  instituted  against  the  second  mortgagee, 
entitled  to  tack  the  two  first  mortgages  together. 
Vint  v.  Padgett,  2  De  G.  &  J.  611  ;  28  L.  J.,  Ch. 
21  ;  4  Jur.  (N.8.)  1122  ;  6  W.  R.  641. 

After  Bill  brought.] — ^After  a  bill  brought  by 
a  second  mortgagee  against  the  first  and  third 
mortgagees  to  discover  incumbrances,  the  last 
mortgagee  may  get  in  tbe  first  incumbrance,  and 


protect  himself  against  the  second,    HawkimM  v. 
Taylor,  2  Vem.  29. 

Pending  Bill.] — ^Third  mortgagee  buys  in  tbe 
first,  though  pending  a  bill  bronght  by  the  second 
mortgagee  to  redeem  the  first,  yet  tiie  third  mort- 
gagee shall  tack  the  first  mortgage  to  his  third 
mortgage.  Braise  v.  Marlborovgh  (2>»i«),  2 
P.  Wms.  491 ;  Moseley,  50.    See  aUo  9  Mod.  38. 

Pendento  lite.] — Third  mortgagee,  buying  in 
the  first  mortgage  pendente  lite,  shall  exclude 
the  second.    RobinMon-v,  Bavison,  I  Bro.  C.  C.  63. 

Third  mortgagee  having  pendente  lite,  and 
after  the  first  mortgagee  had  by  his  answer 
submitted  (on  payment  of  the  money  due  to  him) 
to  assign  to  the  plaintiff,  the  second  mortgagee, 
obtained  an  assignment  of  the  first  mortgage, 
decreed  to  be  entitled  to  hold  the  estate  against 
the  second  mortgagee,  till  he  should  be  paid  what 
was  due  to  him  upon  both,  he  having  had  no> 
notice  of  the  second  mortgage  when  he  advanoed 
his  money.    Belchier  v.  Butler,  1  Eden,  522. 

A  subsequent  incumbrancer,  though  pendente 
lite,  may  buy  in  a  prior  mortgage,  which,  though 
satisfied,  shall  not  be  taken  from  him  until  all 
the  money  due  to  him  on  the  subsequent  incum- 
brance be  paid  him.  Turner  y.  Richmond^ 
2  Vem.  81. 

After  Decree.] — ^A  third  mortgagee  cannot  take 
in  a  prior  security,  to  displace  a  second  mortgagee,, 
after  a  decree  to  account,  and  before  the  master 
has  made  his  report.  Wortley  v,  Birkhead,  3  Atk» 
811. 

Tacking  allowed  up  to  a  decree  to  settle  priori- 
ties, not  afterwards.  Knott,  Ex  parte,  11  Ves* 
619  ;  8  B.  R.  254. 

Commisiion  of  Bankniptey.] — A.  makes  a 
mortgage,  and  afterwards  a  commission  of  bank« 
ruptcy  is  taken  out  against  him,  and  commis- 
sioners make  an  assignment  of  his  estate,  and 
then  B.  lends  2002.  to  the  bankrupt  on  a  second* 
mortgage,  having  notice  of  the  bankruptcy,  and( 
afterwards  he  gets  in  the  first  mortgage :  this- 
prior  mortgage  shall  not  protect  the  mortgage 
subsequent  to  the  bankruptcy.  Sitehcock  v. 
Sedgwick,  2  Vem.  157. 

The  claim  to  tack  by  a  third  mortgagee,  having^ 
taken  in  the  first  mortgage  of  the  inheritance, 
but  subject  to  a  term  outstanding,  given  up  a» 
against  a  mesne  incumbrancer ;  as  against  the 
assignees  under  the  bankruptcy  of  the  mort- 
gagor, quaere  ;  the  commission  being  subsequent 
to  the  last  mortgage ;  whether  the  act  of  bcmk- 
ruptcy  was  previous,  doubtfuL  No  objection  that 
the  consideration  for  the  last  mortgage  was  a 
debt  originally  by  simple  contract.  Knotty  Ex- 
parU,  11  Ves.  609 ;  8  R.  R.  254. 

Distinction  as  to  tacking  between  a  commis- 
sion of  bankruptcy,  and  a  decree  to  settle- 
priorities,    lb,  619. 

Mortgagee  not  permitted  to  tack  as  against 
the  assignees  in  l»nkruptcy  a  mortgage  subse* 
quent  to  an  act  of  bankruptcy,  though  without 
notice,  and  previous  to  the  commission ,  and  though* 
he  had  the  legal  estate.  Herbert,  Eb  parte,  IS 
Ves.  183. 

Beeond  Legal  Mortgagee  Paying  off  Equitable- 
Mortgage— Effeot  on  Prior  Legal  Mortgage.] — 

W.  was  owner  in  fee  of  oertain  property,  and 
prior  to  the  1st  May,  1879,  mortgi^ged  it  by 
deposit  of  title  deeds  to  secure  an  advance  by  G- 
On  the  1st  May,  1879,  W.  gave  a  l^;al  mortgage- 
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of  the  same  property  to  B.  to  secure  a  debt  owed 
hy  him.  B.  at  the  time  of  the  execution  of  the 
mortgage  did  not  know  of  the  equitable  mort- 
gage to  G.  In  June,  1879,  W.  applied  to  the 
defendant  to  make  an  advance  to  pay  off  the 
charge  held  by  G.  The  defendant  adyanced  the 
money ;  G.  handed  the  deeds  back  to  W.,  who 
handed  them  to  H.,  who  was  acting  for  all 
parties ;  and  H.  in  his  turn  handed  them  to  the 
defendant.  W.  on  or  about  the  same  date  exe- 
cuted a  legal  mortgage  of  the  same  premises  to 
the  defenc^nt  to  secure  his  adyance.  This  deed 
did  not  recite  the  mortgage  of  the  1st  May  to  B., 
nor  was  the  defendant  aware  of  its  existence.  B. 
flubsequently  became  insolvent,  and  his  trustee  in 
liquid&tion  claimed  priority  for  the  mortgage  to 
B.  of  the  Ist  May,  over  that  of  June,  1879,  to  the 
defendant : — ^Held,  that,  as  from  the  nature  of 
the  transaction  between  the  parties  it  was 
intended  that  the  defendant  should  stand  in  the 
place  of  the  equitable  mortgagee,  he  was  entitled 
to  priority  over  the  first  legal  mortgagee  to  the 
extent  of  the  amount  of  the  equitable  mortgage. 
Mason  y.  Rhodes,  53  L.  T.  322. 

Mortga^r,  Fraud  of— Beedi  left  with — Vegli- 
genee — Priority.] — By  two  separate  mortgage 
deeds,  dated  the  7th  August,  1877,  N.,  who  was 
S/s  solicitor,  mortgaged  to  W.  and  S.  two  separate 
estates,  A.  and  B.,  to  secure  1,2502.  on  each  estate. 
The  B.  estate  comprised  five  separate  properties, 
which  were  separately  described  and  numbered 
1,  2,  3,  4,  5.  S.  asked  N.,  as  it  was  a  trust 
matter,  to  send  him  the  d^eds,  and  N.  sent  a 
parcel,  which  S.  sent  on  to  his  bankers  without 
examination.  It  was  afterwards  found  to  con- 
tain only  the  two  mortgage  deeds.  On  the  20th 
October,  1880,  N.  deposited  the  title-deeds  relating 
to  5  with  L.  to  secure  300/.  On  the  18th  May, 
1881,  he  deposited  the  deeds  relating  to  1,  2,  3, 
and  4,  to  secure  an  overdraft  of  3,0002.  with  his 
bankers,  the  plaintifb.  The  deed  relating  to  the 
A.  estate  had  been  previously  deposited  with  the 
plaintiffs  to  secure  his  overdraft.  Neither  L.  nor 
the  plaintifb  had  at  the  time  of  their  advances 
any  notice  of  the  first  mortgage,  nor  had  the 

Jlaintiffs  any  notice  of  the  advance  to  L.  In 
une,  1882,  N.  became  bankrupt.  In  July,  1882, 
the  plaintiffs  took  a  transfer  of  the  mortgages  to 
W.  and  S.  They  then  brought  this  action  for 
foreclosure,  claiming  to  tack  the  sum  due  on 
their  eqtiitable  mortgage  to  that  due  on  the  first 
mortgage  of  B.,  so  as  to  gain  priority  over  L. : — 
Held  (1),  that  S.  had  not  been  gmlty  of  such 
negligence  as  to  postpone  his  legal  mortgage  to 
the  sabsequent  equitable  incumbrances;  (2), 
that  the  general  rule  as  to  tacking  applied, 
though  the  third  mortgage  did  not  include  that 
part  of  the  property  in  the  first  which  was  com- 
prised in  the  second,  and  that  the  plaintifb  had 
A  right  to  recover  the  whole  of  their  debt  in 
priority  to  L.  out  of  all  the  B.  estate.  Atherley 
v.  Burnett,  52  L,  T.736 ;  33  W.  B.  779. 

Trustee  for  M6rtgagor  getting  in  Legal 
liitate.l — The  trustee  of  a  mortgagor  is  not 
entitled  to  avail  himself  of  the  legal  estate  for 
the  purpose  of  altering  the  priorities  of  the 
mortgagees.  Ledhrooh  v.  Passman,  67  L.  J., 
Ch.  855  ;  59  L.  T.  306. 

The  owner  of  a  farm  mortgaged  it  in  succession 
to  three  persons,  the  third  mortgagee  having  no 
notice  of  the  second  mortgage.  By  a  deed  made 
between  the  mortgagor  and  P.,  in  order  (as  was 
•recited  to  stop)  a  forced  sale  by  the  mortgagees, 


the  equity  of  redemption  was  conveyed  to  P. 
upon  trust  for  sale,  with  power  to  postpone  the 
sale  and  raise  money  by  mortgage  or  otherwise 
to  pay  off  the  mortgagees,  and  the  proceeds  were 
to  be  held  by  P.  upon  trust  to  pay  his  costs  and 
expenses,  and,  after  payment  of  the  same  and  the 
mortgages,  to  pay  the  residue  to  the  mortgagor. 
P.,  having  notice  of  the  second  mortgage,  paid 
off  the  &t  and  third  out  of  his  own  moneys 
and  took  a  transfer  of  the  benefit  of  them,  and 
he  subsequently  got  in  the  legal  estate.  Upon 
an  action  by  the  second  mortgagee  for  redemp- 
tion : — ^Held,  that  P.  acted  as  trustee  for  the  mort- 
gagor, and  that  he  was  not  entitled  to  tack  to  the 
prejudice  of  the  second  mortgagee,  but  that  he 
was  entitled  to  add  his  costs  to  his  security.    lb. 

Buying  in  Batiifled  Mortgage,  or  Btatuto.! — 
If  A.  mortgages  land  to  B.,  and  then  makes 
another  mortgage  of  it  to  C.  without  notice,  and 
C.  purchases  a  precedent  mortgage  outstanding 
at  law,  though  nothing  be  due  upon  it,  or 
a  statute  whereon  money  is  due  which  he 
extends,  he  shall  hold  the  land  until  he  is 
satisfied,  though  he  had  notice  of  B.*s  mortgage 
before  his  second  purchase  of  the  prior  security ; 
for,  as  he  lent  his  money  innocently  at  first,  he 
may  do  what  he  can  to  secure  it,  and  it  is  of  no 
consequence  that  money  is  not  due  on  the  first 
incumbrance,  since  the  legal  title  is  bought  up. 
March  v.  Zee,  1  Ch.  Ca.  162,  163,  166 ;  2  Vent. 
337.  Churchill  v.  Orore,  1  Ch.  Ca.  36.  JEkimunds 
y.  Povey,  1  Vem.  187.  Higgon  v.  Syddai,  1 
Ch.  Ca.  149.  Hacheb  v.  WakejuU,  Hardr.  172. 
Boney  v.  Skipunth,  1  Ch.  Ca.  201. 

When  a  purchaser  buys  in  an  old  estate  or 
mortgage,  though  nothing  is  due  upon  it,  yet  in 
equity  he  shall  defend  himself  by  it.  HitchoocU 
V.  Sedgwick,  2  Yem.  159. 

By  Undue  Meani.  ] — So  he  shall  though  he 

got  in  this  prior  incumbrance  by  undue  means.  lb. 

Mortgage  after  Belease  of  Equity  of  Bedemp- 
tion.] — A  man  makes  a  first  mortgage  and  after- 
wards for  a  further  consideration  absolutely 
releases  the  equity  of  redemption,  and  then 
makes  a  second  mortgage :  the  second  mortgagee 
shall  protect  himself  under  an  old  statute.  Mitch' 
coch  V.  Sedgwick,  2  Vem.  160. 

Protection  by  Old  Statute.] — One  articles  to 
sell  lands  to  A.,  and  afterwanis  articles  to  sell 
the  same  lands  to  B.  B.  pays  the  money  and 
gets  a  conveyance,  and  A.  assigns  his  articles  to 
C.,  who  gets  in  an  old  statute  :  he  shall  defend 
himself  by  it.    lb. 

Legal  Mortgagee  Taeking  Subsequent  Equit- 
able Interest.]-— A  legal  mortgagee,  acquiring  a 
subsequent  equitable  interest,  is  entitled  to  tack  the 
subsequent  equitable  interest  to  the  legal  mort- 
gage, so  as  to  exclude  an  intermediate  equitable 
charge,  if  he  had  not  notice  of  that  intermediate 
equitable  charge.  Zloyd  v.  Attwood,  3  De  G.  &  J. 
614  ;  29  L.  J.,  Ch.  97  ;  5  Jur.  (Mr.8.)  1322. 

By  Mortgagee  of  Contraet  of  Sale  as  against 
Purehaaer  of  Estate.] — ^A.,  having  mortgaged  an 
estate  to  B.  and  C.  in  succession,  agreed  to  sell 
it  to  D.  free  from  incumbrances ;  part  of  the 
purchase-money  was  to  be  paid  down,  and  the 
rest  on  the  completion  of  the  purchase.  During 
the  investigation  of  the  title,  A.  induced  D.,  who 
was  ignorant  of  the  mortgages,  to  make  further 
payments  on  account  of  the  purchase-money,  and, 
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having  also  raised  a  further  stun  from  E.  on  the 
secority  of  his  contract  without  giving  him  notice 
of  C.*B  mortgage,  became  insolvent  and  absconded. 
D.thereupon,  with  notice  of  all  that  had  happened, 
paid  off  C.'s  mortgage  out  of  the  balance  of  the 

Eurchase-money  remaining  due,  and  £.,  to  secure 
imself,  took  an  assignment  of  B/s  mortgage. 
But  the  balance  of  the  purchase-money  not  being 
8u£9cient  to  pay  both  £.*s  charge  and  what  £. 
had  paid  to  B. : — Held,  that  E.  was  not  entitled 
to  tack  his  security  to  B.'s  mortgage,  first,  because 
his  security  was  not  a  security  on  the  estate, 
but  only  on  the  purchase  money ;  and  secondly, 
because,  although  £.,  at  the  time  he  advanced 
his  money,  had  no  notice  of  any  particular 
incumbrance  on  the  estate  except  B/s,  he  knew 
that  he  was  dealing  for  a  supposed  balance,  out 
of  which  D.,  having  contracted  for  the  estate 
free  from  incumbrances,  would  be  entitled  to 
pay  off  any  incumbrances  to  which  the  estate 
might  be  found  to  be  subject,  and  therefore  the 
equities  of  D.  and  E.  were  not  equal.  Lacey  v. 
Ingle,  2  Ph.  413. 

Priority,  how  Lost.] — If  third  incumbrancer, 
having  constructive  notice  of  second  mortgage, 
fails  to  keep  on  foot  first  security  for  his  pro- 
tection, he  is  not  entitled  to  stand  in  place  of 
first  mortgagee  against  second.  Parry  y.  Wright^ 
1  Sim.  &  S.  369  ;  6  L.  J.  (0.8.)  Ch.  174  ;  24  B.  B. 
191.  Affirmed,  6  Buss.  142.  And  see  Parry  v. 
Parry  and  Parry  v.  Maddochs^  1  L.  J.  (0.8.)  Ch. 
161. 

A  subsequent  title  which  is  both  legal  and 
equitable  destroys  a  prior  title  in  equity  only. 
Hagslmw  v.  Yatc4, 1  Str.  240. 

Proof  of  Loan.] — ^Third  mortgagee  buys  in  the 
first,  and  brings  biU  to  foreclose  the  second.  He 
need  not  prove  the  money  actually  lent  on  the 
third  mortgage,  the  producing  an  acquittance 
being  sufficient.    HoU  v.  MiU,  2  Yern.  279. 

2.  FuBTHEB  Advances. 

As  against  Judgment.] — ^A.  mortgaged  to  B., 
which  was  registered,  then  A.  borrowed  from  0. 
on  a  judgment  also  registered.  B.  lent  farther  sum 
without  express  notice  of  C.'s  registry,  &c : — ^Held, 

B.  was  entitled  to  foreclosure,  unless  both  debts 
paid.  Wriglitton  v.  Hudson,  2  Eq.  Abr.  498. 
8.  P.,  Bedford  v.  Backhouse,  id.  616. 

After  Votioe.] — Mortgagee,  having  notice 

of  a  judgment,  cannot  tack  against  the  judg- 
ment crSitor  sums  advanced  after  such  notice 
on  security  of  the  mortgaged  premises.  Sish  v. 
Hopkins,  Amb.  793. 

As  against  Mesne  Judgment.] — ^A.  mortgages 
to  B.,  then  confesses  a  judgment  to  C,  and  after- 
wards B.,  without  notice  of  the  judgment, 
advances  a  further  sum  of  money  to  A.,  who 
executes  to  him  a  further  mortgage  of  the  same 
lands  for  the  old  debt  and  the  further  advance. 

C.  cannot  redeem  the  first  mortgage  without  also 
redeeming  the  second.  Tenison  v.  Sweeny,  1 
Jo.  &  Lat.  710  ;  7  Ir.  Eq.  K.  511. 

A  judgment  obtained  against  a  mortgagor  subse- 
quent to  the  mortgage,  but  prior  to  a  further  loan 
advanced  by  the  mortgagee  under  a  borrowing 
clause  not  noticed  in  the  memorial  of  registry 
of  the  mortgage,  will  be  postponed  to  such  subse- 
quent loan.  Purdony.6unibteton,yf9XL'LjTi.2i9. 

After  Votioe.] — An  estate  was  mortgaged 


to  A.  for  a  sum,  and  further  advances.  Afterwards, 


B.  obtained  a  charge  on  the  estate,  by  means  of 
a  judgment : — Held,  that  further  advances  made 
to  the  mortgagor  by  A.,  after  notice  of  the  judg- 
ment, had  no  priority  over  B.*s  claim.  Skuw  v. 
Neale,  20  Beav.  157;  24  L.  J.,  Ch.  663 ;  1  Jnr. 
(K .8.)  666 ;  3  W.  R.  350. 

The  doctrine  of  the  case  of  Oordon  ▼.  Orakam 
(2  Eq.  Ga.  Ab.  598)  doubted.    Ih. 

As  against  Jointure.]— If  a  tenant  in  tail 
mortgages  his  land  for  a  t^m,  and  on  his 
marriage  suffers  a  recovery,  and  settles  a  join- 
tare  in  consideration  of  the  marriage  portiout 
and  then  borrows  more  money  of  the  mortgagee, 
and  appoints  the  term  as  a  security,  the- 
recovery  enures  to  make  good  the  term,  and 
if  the  mortgagee  had  no  notice  of  the  join- 
ture, he  shall  be  allowed  the  second  money  lent, 
as  well  as  the  first.  Goddard  v.  Otmpliny  1 
Ch.  Ca.  119. 

As  against  Charge  fsr  Tonnger  Children.] — 
An  attorney,  having  obtained  a  conveyance  fraoi 
his  client  of  real  estate,  out  of  which  his  wife  was 
dowable,  to  secure  a  debt  and  further  advances, 
afterwaids  became  party  to  a  deed  whereby  the 
wife  (ignorant  of  the  prerious  deed)  relinquished 
her  dower  in  consideration  of  a  jointure  and 
a  charge  on  the  lands  for  the  younger  children : 
— ^Held,  that  further  advances  made  by  Uie 
solicitor  were  not  entitled  to  priority  over  the 
charge  for  younger  children.  Brown  v.  Lyneky. 
2  Jones,  706. 

As  against  Bights  of  Tonnger  Children.] — 
A  testator  in  1832  devised  his  copyhold  estate, 
which  was  subject  to  a  mortgage,  to  his  wife  for 
life,  and  then  to  his  children.  The  will  ^*as 
never  proved,  and  no  notice  of  it  was  entered  on 
the  court  rolls.  The  widow  emigrated  in  184.5, 
leaving  his  eldest  son  in  possession  of  the  estate 
as  her  agent.  In  1851  the  son,  falsely  repre- 
senting himself  to  be  in  possession  as  heir  of  his 
father,  procured  a  further  advance  upon  mort- 
gage 01  the  estate,  and  the  original  mortgage 
being  transferred  to  the  second  mortgagee,  he 
claimed  a  right  to  tack  his  further  advance. 
The  widow  died  in  1860 :— Held,  that  the  mort- 
gagee, having  the  legal  estate,  and  having  no- 
notice  of  any  adverse  title,  was  entitled  to  be 
protected  against  the  rights  of  the  children,  and 
to  tack  his  further  advance.  Young  v.  Toung^ 
L.  B.  3  Eq.  801. 

As  against  Surety.] — ^A.  made  a  mortgage  to 
B.,  and  by  the  same  deed  A.  and  C,  his  sureties, 
covenanted  for  payment  of  the  mortgage  money. 
B.  recovered  the  amount  from  C,  previously  to 
which  he  lent  a  further  sum  to  A.  and  took  a 
further  charge  for  it  on  the  mortgaged  property : 
— ^Held,  that  C.  could  not  compel  B.  to  assign 
the  mortgage  to  him,  unless  he  paid  off  the 
further  sum.  Williains  v.  Owen,  13  Sim.  597 ; 
13  L.  J.,  Ch.  106  ;  7  Jur.  1147. 

A.  mortgaged  his  freehold  and  copyhold 
estates  and  some  drainage  bonds,  and,  by  the 
same  deed,  his  daughters  mortgaged  their 
freehold  and  copyhold  estates,  to  B.,  to  secure 
6,000Z.  lent  by  B.  to  A.,  and  the  deed  declared 
that,  without  prejudice  to  any  of  the  rights  or 
remedies  of  B.,  his  heirs,  executors,  &C.,  as 
between  A.,  his  heirs,  executors,  &c.,  on  the  one 
hand,  and  the  daughters  and  their  heirs, 
executors,  &c.,  on  the  other  hand.  A.,  his  heirsy 
executors,  &c.,  should  be  primarily  liable  to  the 
payment  of  the  6,000/.,  and  that  his  freehold 
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and  copyhold  estates  therein  comprised  should 
be  primarily  liable  to  answer  and  make  good 
the  6f000/.  Six  years  afterwards,  A.  mortgaged 
his  freehold  and  copyhold  estates  comprised  in 
the  prior  mortgage,  and  also  the  drainage  bonds, 
to  B.,  to  secure  700Z.  lent  to  him  by  B. : — Held, 
that  B.  was  not  entitled,  as  against  A.*8  daughters, 
to  tack  his  second  mortgage  to  the  first,  but 
that  the  daughters  were  entitled  to  redeem  the 
first  mortgage  on  payment  of  the  6,000/.  B&wker 
y.  BuU,  1  Sim.  (N.8.)  29  ;  20  L.  J^  Ch.  47  ;  16 
Jnr.  4« 

As  against  Mesne  Mortgagee.] — ^A.  mortgaged 
to  B.,  to  secure  present  and  future  advances,  and 
afterwards  executed  a  similar  mortgage  of  the 
same  property  to  C.  B.  and  G.  hiui  mutually 
notice  of  each  other's  deeds.  B.  made  adyances 
after  the  date  of  C.'s  mortgage : — Held  (affirming 
4  Jur.  (N.S.)  919),  that  C.  was,  in  respect  of  his 
advances,  entitled  to  priority  over  B.,  on  account 
of  such  subsequent  advances  made  by  him. 
BoU  V.  HifphiMon,  3  De  O.  &  J.  177.  Affirmed, 
9  H.  L.  Gas.  514  ;  34  L.  J.,  Gh.  468  ;  7  Jur.  (N.S.) 
1209 ;  9  W.  B.  900. 

Beeond  Mortgage — ^Votiee  to  first  Mortgagee.] 
— A.  mortgages  an  estate  to  B.  to  secure  future 
advances.  He  then  mortgages  the  same  pro- 
erty  to  G.,  who  gives  notice  of  his  security  to 
Qunre,  whether  the  rights  of  B.  under  his 
mortgage  secarity  are  affected  hy  the  transaction 
between  A.  and  G.  Johnton  v.  iaume,  2  T.  &  G. 
G.  G.  268. 


I' 


AdTanees  after  Votieo  of  Moine  Mortgage.] — 
Quaere,  how  far  a  person  having  a  mortgage  for 
a  running  account  is  entitled  to  charge  against 
a  second  mortgagee  advances  made  subsequent 
to  notice  of  his  mortgage.    lb. 

As  against  Mesne  Mortgagee — ^Votice,  Xffoot 
o£] — A.  made  a  mortgage  for  years  to  B.,  to 
secure  a  sum  already  lent,  and  all  sums  there- 
after to  be  lent,  by  B.  to  A.  A.  made  a  second 
mortgage  to  G.,  with  notice  of  the  first,  and  then 
B.,  with  notice  of  G.*s  mortgage,  lent  more  money. 
Per  cur.  The  second  mortgagee  having  notice, 
shall  not  redeem  without  paying  the  whole  due 
to  B.  Gordon  v.  6h'aham,  7  Vin.  Abr.  62,  pL  3  ; 
2  £q.  Ga.  Abr.  698. 

Forgiyeness  of  old  Debt — Creation  of 

new  ]>obt.] — S.,  who  had  a  mortgage  for  4,000/., 
forgave  the  mortgagor  8002.,  and  three  years 
afterwards  lent  him  8002.  again ;  during  the 
intervening  time,  a  mortgage  was  made  to  J. 
for  2,000/.  on  the  same  estate : — Held,  that  the 
loan  of  800/.  cannot  be  considered  as  a  con- 
tinuance of  the  old  mortgage,  and  in  respect 
of  an  intervening  incumbrance  is  a  new  one, 
admitting  6.  to  have  notice.  Shepherd  v.  TUley^ 
2  Atk.  350. 

Advanoes  between  Agreement  Ibr,  and  Aetnal, 
Mortgage.] — A  mortgage  in  fee,  made  in  com- 
pliance with  an  agreement  to  charge  a  sum  of 
money  upon  an  estate,  the  deeds  of  which  were 
depositeci  with  the  equitable  mortgagee  at  the 
date  of  the  agreement,  will  give  him  and  all 
persons  taking  an  assignment  of  his  debt,  and 
the  securities  a  right  to  tack  to  his  mortgage 
in  fee  all  sums  advanced  to  the  mortgagor 
between  the  date  of  the  agreement  and  the 
conveyance  in  fee,  if  they  are  made  bon&  fide. 


and  without  notice  of  advanoes  made  by  other 
persons.  Coohe  v.  Wilton,  29  Beav.  100;  30 
L  J.,  Gh.  467  ;  7  Jur.  (N.S.)  280  ;  9  W.  B.  220. 

Priority  oyer  Judgment  Creditor.]— A  legal 
mortgage  so  made  wlU  relate  back  to  the  date  of 
the  equitable  mortgage,  and  give  priority  over  a 
judgment  creditor  to  the  mortgagee,  who  had  no 
notice  of  the  judgment.    lb. 

As  against  Creditor!  under  Tmit  to  pay 
]>ebts.] — ^Where  mortgagee  is  creditor  of  trustee 
under  will  of  estate  to  pay  debts,  and  advances 
further  moneys  to  trustee  for  payment  of  them, 
and  takes  mortgage  of  estate,  knowing  trust, 
he  cannot  have  a  sale  of  the  estate  in  prejudice 
of  other  creditors  of  testator.  Writer.  &p  parte. 
9  Mod.  418. 

Adraneet  Sefbrable  to  Borrowing  Claofo  in 
Mortgage.] — ^Where  in  an  indenture  of  mortgage 
there  was  contained  a  borrowing  clause,  and 
subsequently  small  sums  were  advanced  by  the 
mortgagee  to  the  mortgagor: — Held,  that  the 
mortgagee  was  justified  in  referring  these  pay- 
ments to  the  borrowing  clause.  Caimerou  v. 
Bradley,  2  Dr.  &  WaL  482. 

Votioe,  What  SnAeient] — ^A.,  having  pre- 
viously mortgaged  property  to  B.,  enteral  into 
an  agreement  with  his  bankers  for  a  second 
mortgage  to  secure  an  overdrawn  balance.  The 
original  mortgage,  after  several  transfers,  became 
vested  in  G.  G.  transferred  to  D.,  who  at  the 
same  time  advanced  a  further  sum.  G.'s  son 
acted  as  his  solicitor  in  the  transfer  to  G.,  and 
as  the  solicitor  of  G.  and  D.  in  the  transfer  to  D. 
At  the  time  of  the  transfer  to  G.  notice  was  given 
to  his  son  of  the  second  mortgage  : — ^Held,  that, 
inasmuch  as  he  did  not  acquire  his  knowledge 
while  acting  as  D.'s  solicitor,  D.  was  not  bound 
by  notice  and  was  entitled  to  tack  his  further 
charge  to  his  first  mortgage.  Bulpett  v.  Sturges, 
22  L.  T.  739  ;  18  W.  B.  796. 

Praotiee.] — ^Where  a  bill  states  a  mortgage  to 
the  defendant,  then  a  mortgage  to  the  plaintiff 
(with  notice  to  each  party),  and  claims  for  the 
second  mortgage  priority  over  any  sums  advanced 
by  the  first  mortgagee  sdEter  he  had  notice  of  the 
second  mortgage,  if  the  first  mortgagee  means  to 
set  up  a  distinct  understanding  between  all  the 
parties  to  the  first  mortgage  (of  whom  the  plain- 
tiff was  one),  that  the  first  mortgage  should  be  a 
continuing  guarantee  for  any  sums  advanced  to 
the  mortgagor  at  any  subsequent  time,  such 
defence  must  be  distinctly  averred  and  proved. 
BoU  V.  Hopkimon,  3  De  0.  &  J.  177.  Affirmed, 
9  H.  L.  Gas.  514  ;  34  L.  J.,  Gh.  468  ;  7  Jur.  (ir.8.) 
1209  ;  9  W.  B.  900. 

3.  JUDOMENTB. 

By  Tint  Mortgagee  against  Seoond.] — ^It  is  a 
settled  rule  that  a  prior  mortgagee  may  tack  a 
judgment  to  his  mortgage,  though  subsequent  in 
time  to  a  second  mortgagee,  provided  he  has  no 
notice  of  the  second,  for  qui  prior  est  in  tempore 
potior  est  in  jui-e.  Shepherd  v.  TUley,  2  Atk. 
350. 

By  Judgment  Creditor.] — Mortgagee  may 

tack  a  subsequent  judgment,  but  a  mere  judgment 
creditor  cannot  tack ;  not  contracting  for  an 


1615 


UOB.TGAGB— Tacking. 


1616 


interest  in  the  land,  though  he  has  a  lien.  Xnott, 
JSx  parte,  11  Yes.  617  ;  8  B.  B.  254. 

A  prior  mortgagee  maj  tack  a  cmbsequent 
judgment,  bat  a  prior  ]adgment  creditor  for 
obtaining  a  subsequent  mortg^  cannot.  Afum., 
2  Yes.  662. 

Whether  a  judgment  creditor  may  as  well 
secure  himself  by  buying  in  a  prior  incumbrance 
as  a  third  mortgagee  may  by  taking  an  assign- 
ment of  the  first  mortgage.  WriglU  t.  PilliTtffy 
Pre.  Gh.  494  ;  Gilb.  Ezch.  Bep.  150. 

Aftor  Assignment  of  Equity  of  BedempUon.] 
—  A.  mortgi^ied  leasehold  property  to  B.  in 
1839.  In  1841  A.  assigned  his  equity  of  redemp- 
tion to  C,  which  assignment  was  registered  on 
the  23rd  September,  but  no  actual  notice  of  that 
assignment  was  given  to  B.  until  the  11th 
December,  1841 ;  at  which  time  B.  had  obtained 
a  judgment  against  A.  in  Michaelmas  Term, 
1841,  which  judgment  was  signed  but  not  regis- 
tered on  the  10th  December  : — Held,  that  B.  was 
not  entitled  to  tack  his  judgment  as  against  C. 
Simmons  y.  PettU,  8  Jur.  209. 

Assignee  of  equity  of  redemption  shall  not  be 
aifectcd  by  judgment  after  confessed  by  the 
mortgagor,  though  the  judgment  creditor  pur- 
chase in  the  mortgage  ;  but  shall  redeem  upon 
payment  of  the  first  mortgage  money  only. 
Breretan  t.  Jone$^  1  Eq.  Abr.  325. 

So  also  if  first  mortgagee  buys  up  a  judgment. 
Ih. 

By  Puisne  Mortgage.] — ^If  a  puisne  mort- 
gagee buys  in  a  judgment  or  statute,  being  the 
first  incumbrance,  he  shall  hold  till  by  law  he 
can  be  evicted.  Brace  t.  Marlborough  (^Duke^ 
2  P.  Wms.  493  ;  Moseley,  50.    See  also  9  Mod.  38. 

Elegit.] — So  if  a  puisne  mortgagee  buys 

in  a  prior  judgment,  extended  on  an  elegit  at  an 
undervcdue,  he  shall  hold  the  extent  till  evicted. 
lb. 


Further  Advanoa.] — So  where  the  first 


mortgagee  lends  a  further  sum  to  the  mortgagor, 
upon  a  statute  or  judgment,  he  shall  retain 
against  mesne  mortgagees  till  the  statute  or 
judgment  is  paid.    lb. 


Eotioe.] — But  in  all  these   cases  there 


must  not  be  notice  of  the  mesne  incumbrances 
when  the  money  is  lent.    lb. 

Satisfied  Judgment.] — ^Third  mortgagee. 


without  notice  at  the  time  of  his  mortgage,  buys 
in  the  first  incumbrance,  being  a  satisfi^  judg- 
ment ;  he  shall  have  the  benefit  of  it.  Udmwnds 
V.  Poreyy  1  Yem.  187. 

Judgment  Obtained  after  BatisfMtion  of  Mort- 
gage.]— Two  sums  were  due  to  A.  from  B.,  one 
on  mortgage  of  lands,  and  the  other  by  covenant. 
A.  having  brought  an  action  for  both  sums,  B. 
paid  the  amount  due  on  the  mortgage  into  court. 
A.  took  this  sum  out  of  court,  and  he  proceeded 
in  the  action  and  recovered  judgment  on  the 
covenant : — Held,  that  the  mortgage  having  been 
satisfied  before  the  judgment  hsd  been  obtained, 
A.  had  no  right  to  tack  his  judgment.  Brecon 
Corporation  v.  Seymour^  26  Beav.  548  ;  28  L.  J., 
Ch.  606  ;  5  Jur.  (N.S.)  1069  ;  7  W.  B.  380. 

Interest  on  Judgment  Bebt.]— Where  a  mort- 
gagee has  tacked  a  judgment  to  his  mortgage,  he 


shall  not  be  confined  to  the  penalty  of  his  judg- 
ment, but  he  is  entitled  to  interest  upon  lus 
judgment  debt,  though  it  should  exceed  the 
penalty.     Godfrey  t.  Watson,  3  Atk.  518. 

Bankmptey.] — ^First  and  second  mortgagees, 
the  mortgagor  a  bankrupt ;  the  first  mortgagee 
entitled  to  took  a  subsequent  judgment^  docketed, 
though  no  execution  had  issued  at  the  time  of 
the  ^nkruptcy.    Baker  y.  Harris,  16  Yea.  397. 

A  mortgagee  by  demise  enters  up  judgment 
against  the  mortgagor  on  another  debt,  azid  diea^ 
His  executors  take  from  the  mortgagor  a  memo- 
randum empowering  them  to  hold  the  title  deeds 
of  the  mortgaged  property  as  a  security  for  a 
part  of  the  judgment  debt,  in  addition  to  the 
original  mortgage  debt : — Held,  on  the  mortgagor 
bea)ming  bankrupt,  that  the  executors  might,  as 
against  a  second  mortgagee,  tack  the  whole  of 
the  judgment  debt  to  the  mortgage.  Cox,  Ex 
parte,  Squibb,  In  re,  2  Mont.  D.  k.  D.  486. 

Copyhold.] — A  mortgagee  of  a  copyhold  cannot 
tack  a  judgment  to  his  mortgage,  because  no 
judgment  can  affect  that  estate.  Cannon  v. 
Pack,  6  Yin.  Abr.  222,  pL  6. 

Praetioe.] — ^When  a  first  incumbrancer,  by 
judgment,  naa  likewise  a  mortgage ;  though  there 
is  another  judgment  prior  to  the  mortgage,  yet,  if 
the  mortgagee  had  no  notice  of  it,  the  court  will 
not  direct  a  sale  in  favour  of  the  second  judg- 
ment creditor,  unless  he  will  pay  off  the  first 
incumbrancer.  Smithson  t.  Thompson,  1  Atk. 
520. 

A  registered  judgment  creditor,  without  having 
sued  out  an  elegit,  and  within  a  year  from  the 
entering  up  of  the  judgment,  filed  a  biU  to 
redeem  a  prior  mortgage,  and  to  foreclose.  The 
plaintiff  afterwards  redeemed  the  mortgage,  and 
amended  his  bill,  seeking  to  tack  the  two  debts : 
— Held,  that  the  suit,  as  originally  framed,  could 
not  be  sustained ;  and  that  the  case  was  not 
bettered  by  the  amendment.  Godfrey  v.  Tucker, 
33  Beay.  280 ;  33  L.  J.,  Ch.  559  ;  9  Jur.  (N.Sw) 
1188  ;  9  L.  T.  359  ;  12  W.  B.  33. 

Held,  also,  that  the  defendant  should  have 
demurred,  and  he  was  aecordingly  not  aUowed 
the  extra  costs  occasioned  by  his  not  doing  so. 
lb. 

4.  Boims. 

Against  Mortgagor.]— Where  bond  is  tacked 
to  mortgage,  mortgagor  cannot  redeem  without 
paying  the  whole,  though  exceeding  the  penalty. 
Peers  y.  Baldwyn,  2  £q.  Abr.  611. 

Second  sum  of  money  lent  to  mortgagor  on 
bond,  he  cannot  redeem  one  loan  without  the 
other.    Anon.,  3  Salk.  84. 

Against  Heir  or  Bevisee  but  not  Mortgagor.] 
— ^A  mortgagor  who  borrows  more  money  from 
the  mortgagee  on  his  bond  shall  redeem  without 
paying  the  bond  debt ;  but  his  heir  cannot ; 
neither  can  the  devisee  of  the  equity  of  redemp- 
tion, since  the  statute  against  fraudulent  devises. 
ChallU  v.  Casbom,  Pre.  Ch.  407  ;  Gilb.  96. 

Hot  against  Assignee  of  Equity  of  Bedemp- 
tion.] — ^A  prior  mortgagee  cannot  tack  a  bond 
debt  against  the  mortgagor,  his  assignee  of  the 
equity  of  redemption,  or  creditors ;  though  he 
may,  as  against  the  mortgagor's  heir,  to  prevent 
a  circuity.    A  non,,  2  Yes.  662. 
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As  againat  Heir  or  Doviaae.] — Mortgagee  may 
tack  a  bond  debt  as  against  heir  or  deyisee. 
Price  T.  Ftutnedge^  Amb.  680. 

Againat  Hair.] — If  a  mortgagor  borrows  more 
money  of  the  mortgagee  on  bond,  and  dies,  the 
heir  shall  not  redeem  without  paying  both  debts ; 
for  the  mortgagee's  interest  is  become  absolute 
by  breach  of  the  condition*  Secus,  if  the  mort- 
gagee brings  a  bill  to  foreclose,  and  the  heir 
tenders  the  principal,  interest  and  costs,  for  the 
bond  originally  was  not  a  lien  on  the  land. 
Amm,,  1  Ch.  Ca.  164 ;  Taylor  t.  Berersham,  2 
Ch.  Ca.  194;  Windam  y.  Jenmngt^  2  Ch.  Rep. 
247. 

Mortgagee  lends  more  money  to  the  mortgagor 
on  bond,  his  heir  shall  not  redeem  without  paying 
ofE  the  bond  as  well  as  the  mortgage,  in  case  the 
heir  is  bound.  Where  a  man  has  two  mortgages 
and  one  is  defective,  if  the  heir  will  redeem  he 
shall  take  both.  Shuttleworth  t.  Layooek,  1 
Vem.  245.    S.  P.,  Baxter  y.  Manning,  id.  244. 


Covenant  to   pay   Mortgage   Bebt.] — 


Where  there  is  a  mortgage  of  land,  ana  a 
covenant  by  the  mortgagor,  for  himself  and  his 
heirs,  to  pay  the  mortgage  money  and  interest, 
the  mortgagee  may  tack  the  personal  liability  on 
the  covenant  as  against  the  heir.  Blvy  v.  i^- 
uoood,  5  De  a.  &  Sm.  240  ;  21  L.  J.,  Ch.  716  ;  16 
Jur.  493. 

Secus,  if  the  suit  were  by  the  mortgagor, 
semble.    lb. 

Vot  againat  Alienee  of  Heir.] — A  man  mort- 
gages lands  and  after  borrows  more  money  of  the 
mortgagee  on  bond ;  the  alienee  of  the  heir  of 
the  mortgagor  is  not  obliged  to  pay  both  the 
mortgage  money  and  the  bond  debt.  Colenian 
Y.  Wince,  Pre.  Ch.  611 ;  IP.  Wms.  775. 

Vot  against  Porchaser  f^om  Heir.] — ^Where 
mortgagor  borrows  more  money  on  bond,  the 
purchaser  from  the  heir  of  the  mortgagor  may 
redeem  without  paying  bond  debt  Bayly  v. 
Jiobson,  Pre.  Ch.  89. 

Vot  against  Creditors.] — ^Bond  not  to  be  tacked 
to  a  mortgage  against  creditors.  Mamerton  v. 
Mogert,  1  Yes.  J.  513. 


By  Exaentor — Against  Heir 
not  Crediton.] — Executor  of  a 
a  further  sum  on  bond ;  he  may 
heir  or  devisee  of  mortgagor, 
other  creditors,  if  the  estate  be 
devised  for  payment  of  debts. 
nedge,  Amb.  685. 


or  Bevisoe,  but 

mortgagee  lends 
tack  against  the 
but  not  against 
charged  with  or 
Price  Y.  Fast- 


Againat  Heir  bnt  not  Specialty  Creditors.] — 

Mortgagee,  having  also  bond,  cannot  tack  it 
against  other  specialty  creditors,  though  he  may 
against  the  heir.  Lowthian  v.  Hatel,  3  Bro.  C.  C. 
162. 

Against  Executor.] — Lessee  for  years  mort- 
gages his  term,  and  afterwards  borrows  more 
money  of  the  mortgagee  on  bond  and  dies ;  his 
executor  shall  not  rSieem  without  paying  the 
bond  as  well  as  the  mortgage.  Anon.,  2  Vem. 
177. 

An  executor  shall  not  redeem  mortgaged  term 
without  paving  a  debt  contracted  after.  Eooles 
Y.  nunvill^'Fre,  Ch.  18. 


Againat  Mesne  Judgment  Creditors.] — ^Upon 
lending  a  sum  of  money  on  mortgage,  the  mort- 
gagee procured,  as  an  additioncd  security,  an 
assignment  of  a  judgment  on  a  bond  in  a  penalty, 
which  had  been  obtained  against  the  mortgagor 
prior  to  the  mortgage,  and  in  payment  of  which 
pirt  of  the  money  advanced  py  the  mortgagee 
had  been  applied.  The  principal  sum  only  was 
due  at  the  period  of  its  assignment : — Held,  that 
the  mortgi^gee  is  entitled  as  against  judgment 
creditors  of  the  mortgagor,  intervening  between 
his  judgment  and  his  mortgage,  to  levy  imder 
bis  judgment  the  full  amount  of  principal,  and 
all  interest  thereon  (the  same  not  exceeoing  the 
sum  due  ou  foot  of  the  mortgage),  cdthough  he 
has  been  paid  the  interest  which  accrued  due  on 
the  mortgage.    JRrby  v.  O'SJiee,  1  Jones,  565. 

Equitable  Assets.] — ^A  mortgagor  died,  having 
made  his  real  estate  equitable  assets.  Defen- 
dants, who  were  both  mortgagees  and  bond 
creditors,  were  held  not  entitled  to  tack.  Irby 
Y.  Irby,  22  Beav.  217. 

5.  SiMPLB  Contract  Debtb. 

Binoe  3  ft  4  Will.  4,  0. 104.]— It  is  veiy  doubt- 
ful  whether  a  mortgagee  can,  even  since  the 
passing  of  3  &  4  Will.  4,  c.  104,  tack  a  simple 
contract  debt  to  his  mortgage.  Uppington  v. 
Bullen,  1  Con.  &  L.  291 ;  2  Dr.  &  War.  184. 

A  mortgagee  or  his  transferee,  under  the 
3  &  4  WiU.  4,  c.  104,  may  tack  his  simple  con- 
tract debt  to  his  security  against  an  heir  or  a 
devisee.  Bolfe  v.  Chester,  20  Beav.  610;  25 
L.  J.,  Ch.  244. 

Since  the  3  '&  4  Will.  4,  c.  104,  a  mortgagee 
of  freeholds  may  tack  his  simple  contract  debts 
as  against  the  heir.  TJionuu  v.  Tltomae,  22 
Beav.  341 ;  25  L.  J.,  Ch.  391 ;  4  W.  B.  345. 

Copyhold.]— Since  the  3  &  4  Will.  4, 

c.  1U4,  a  mortgagee  of  copyholds  may  tack  a 
simple  contract  debt  to  his  mortgage  debt,  as 
against  the  customary  heir  or  devisee,  bat  not 
as  against  specialty  creditors.  Jto^fe  v.  Cheeter, 
20  Beav.  610  ;  25  L.  J.,  Ch.  244. 

Where  Personal  Estate  Vnadministered.] — ^A 
simple  contract  creditor,  though  a  mortgagee, 
has  no  right  as  against  an  heir  or  a  devisee,  to 
tack  his  simple  contract  debt  to  his  mortgage 
where  there  is  personal  estate  unadminister^ 
lb. 

Whore  Equity  of  Bedemption  is  Assets  for 
Payment  of  Bebts.] — Semble,  a  mortgagee  may 
tack  a  simple  contract  debt  to  his  mortgage 
debt  as  against  the  heir,  devisee  or  executor 
whenever  the  equity  of  redemption  is  assets  in 
their  hands  for  payment  of  simple  contract 
debts.    lb. 

A  mortgagee  may  tack  simple  contract  debts 
to  his  mortgage  as  against  the  heir  where  the 
property  descended  is  assets  in  his  hands  for 
payment  of  simple  contract  debts.  Tliomae  v. 
Tlwnias,  22  Beav.  341 ;  25  L.  J.,  Ch.  391 ;  4 
W.  E.  345. 

Hot  against  Creditors.] — The  owner  of  free- 
hold property  mortgaged  it  and  died  insolvent, 
having  devised  his  real  and  personal  estate  to 
trustees  for  payment  of  debts.  In  a  suit  for  the 
administration  of  his  estate  the  mortgagee  con- 
sented to  an  order  directing  the  property  to  be 


1619 


MORTGAGE— Tocitn^. 


sold  and  the  proceeds  to  be  carried  to  a  separate 
accoant,  the  order  being  expressly  without  pre- 
judice to  hiB  right  to  have  simple  contract  debts 
due  to  him  from  the  mortgagor  satisfied  out  of 
the  proceeds : — Held,  that  he  had  no  right  to 
tack  simple  contract  debts  to  the  prejn£ce  of 
other  creditors,  and  that  the  proceeds  were  not 
to  be  regarded  as  sale  moneys  in  his  hands  so  as 
to  give  him  a  right  of  retainer  in  respect  of  such 
debts  ;  and,  consequently,  that  the  balance  left 
after  payment  of  the  mortgage  debt  must  be 
carriea  to  the  account  of  the  general  estate. 
Pile  V.  PUe,  23  W.  R.  440. 

Against  Mesne  Ineumbnuioar.]  —  M.  gaye 
plaintiff  at  different  times  three  notes  to  secure 
different  sums  of  money,  and  expressed  in  each 
"  to  be  secured  on  his  Stoke  Hall  estate,"  which 
was  mortgaged  to  defendant :  plaintiff  took  in 
a  prior  mortgage,  to  protect  the  money  lent  on 
the  notes: — Held,  that  the  plaintiff,  the  note- 
holder, on  his  haying  notice  of  the  second  mort- 
gage to  defendant,  and  paying  off  the  first 
incumbrance,  shall  protect  himseU  against  defen- 
dant's mortgage,  and  shall  be  paid,  not  only  the 
money  due  on  the  first  mortgage,  but  the  money 
due  on  the  notes  also.  Matthewi  t.  Cartwright. 
2  Atk.  347. 


6.  Ireland  akd  Ibish  Bboistbt  Act. 

Taeking,  how  flur  Applicable.  ]— The  doctrine 
of  tacking  securities  applies  in  Ireland  as  well 
as  in  England,  except  where  in  Ireland  it  has 
been  excluded  by  the  operation  of  the  Registry 
Act.  TenUon  ▼.  Sweeny^  1  Jo.  &  Lat.  710;  7 
Ir.  Eq.  R.  611. 

6  Anne,  e.  9.1 — ^A  mortgagee  is  prevented 

by  the  operation  of  the  Registry  Act  (6  Anne, 
c.  2),  from  tacking  so  as  to  gain  priority  against 
mesne  r^istefcd  incumbrances ;  and,  for  the 
purpose  of  adjusting  the  priorities  between  deeds 
under  this  act,  judgments  also  obtain  priorities, 
although  not  generally  within  the  contemplation 
of  the  act.  Latouchs  t.  JhvMany  (Xor«{),  1  Sch. 
&  Lef.  137. 

The  Registry  Act  in  Ireland  does  not  permit 
tacking.    2d,  157. 


I.  CONSOLIDATION. 

Beitriotion  on.]— By  44  k  45  Vict.  c.  41,  s.  17, 
(1.)  A  mortgagor  seeking  to  redeem  any  one 
Mortgage  shall^  by  virtve  of  thie  aetf  be  entitled 
to  do  sOf  untkout  paying  any  meney  due  under 
any  ieparate  mortgage  made  by  him^  or  by  any 
person  tlirough  whom  he  elaime^  on  property 
other  than  that  eomprued  in  the  mortgage  lohieh 
he  Meehe  to  redeem, 

(2.)  Thie  section  applies  only  if,  and  as  far  as, 
a  contrary  iTitention  is  not  expressed  in  the  mort- 
gage  deeds  or  one  of  them, 

(3.)  This  section  applies  only  where  the  mort- 
gages or '  one  of  them  are  or  u  made  after  the 
commencement  of  this  act. 

Extent  of  Principle.] — The  right  of  a  mort- 
gagee, to  unite  two  securities  horn  the  same 
mortgagor,  exists  equally  in  foreclosure  and 
redemption  suits.  Selby  y.  Ponifretj  1  J.  &  H. 
836  ;  30  L.  J.,  Ch.  770.  Affirmed,  7  Jur.  (NA) 
835  ;  4  L.  T.  314  ;  9  W.  R.  683. 

Whei*c  there  are  two  or  more  mortgages,  the 
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court  of  chancery  will  not  compel  s  ledenaptioD 
of  one  without  the  rest  Boe  d.  I[aue  y,  Selew, 
2  Wm.  BL  726. 

The  owner  of  the  equity  of  redemptiom  of  one 
of  two  estates  comprised  in  the  same  nuntgage 
cannot  insist  on  redeeming  that  estate  separately. 
Hall  Y.  Howard,  66  L.  J.,  Ch.  604  ;  32  Ch.  D. 
430 ;  54  L.  T.  810 ;  34  W.  R.  571— C.  A. 

One  makes  two  mortgages  of  several  estates 
for  several  sums,  and  one  of  the  mortgages  is 
deficient  in  value.  If  the  mortgagor  brings  his 
bill  to  redeem  one,  he  must  redeem  both.  P^ 
V.  O/tsloWj  2  Vem.  286. 

Two  separate  mortgages  of  different  estates  to 
the  same  person:  purehaser  of  the  eqaity  of 
redemption  of  one  of  them  cannot  redeem  that 
mortgage  only,  but  must  redeem  both.  Cmter, 
Ex  parte,  Amb.  733. 

Where  two  mortgages  of  different  estates  were 
assigned  to  one  mortgagee  as  a  security  for  one 
gross  sum : — Held,  that  the  purchaser  of  the 
equity  of  redemption  of  both  estates  could  not 
redeem  one  without  redeeming  both.  Viwt  v. 
Padgett,  1  Giff.  446.  Affirmed,  2  De  G.  ft  J.  611 ; 
28  L.  J.,  Ch,  21 ;  4  Jur.  (NJ5.)  1122  ;  6  W.  R.  641 
— L.JJ. 

If  A.  make  two  several  mortgages,  and  die,  and 
one  of  the  mortgages  is  of  an  entailed  estate,  or  is 
deficient  in  value,  the  heir  of  the  mortgagee  shaU 
not  be  admitted  to  redeem  one  without  redeem- 
ing the  other.  Margrave  v.  Le  Hooke,  2  Vem. 
207. 

A  mortgagee,  having  a  number  of  mortgages 
over  different  properties,  all  created  by  the  same 
mortgagor,  is  entitled,  as  against  a  puisne 
mortgagee  of  one  of  these  properties,  to  consoli- 
date all  his  mortgages.  And  this  right  is  not 
affected  by  the  circumstance  that  such  puisne 
mortgagee  is  really  prior  in  point  of  date,  and 
merely  postponed  by  the  operation  of  the  Registry 
Act ;  nor  by  the  circumstance  that  the  mortgage, 
in  respect  whereof  the  right  to  consolidate  is 
claimed,  is  equitable  merely,  and  that  the  puisne 
mortgagee  had  no  notice  thereof.  Xere  t, 
Pennell,  2  H.  &  M.  170;  33  L.  J.,  Ch.  19 ;  9 
L.  T.  285  ;  11  W.  R.  986. 

A  mortgagee  of  two  estates,  A.  and  B.,  of 
which  A.  was  subject  to  a  first  mortgage,  in 
exercise  of  a  power  of  sale  in  his  mortgage,  sold 
the  estate  A.  The  first  mortgagee,  to  whom 
another  debt  was  due  upon  an  equitable  deposit 
of  a  policy  of  assurance  and  other  documents  by 
the  mortgagor,  rcfused  to  join  in  the  conveyance 
to  the  purchaser,  unless  he  received  out  of  the 
purchasie-money  the  amount  due  to  him  on  both 
nis  mortgages.  That  amount  was  paid  to  him 
accordingly,  and  the  documents  comprised  in  the 
equitable  <leposit  were  delivered  to  the  seooaid 
mortgagee.  The  balance  of  the  proceeds  of  sale 
was  insufficient  to  discharge  what  was  due  to  the 
second  mortgagee: — Held,  reversing  the  court 
below,  that,  as  the  equitable  mortgage  was  paid 
with  money  which,  bad  the  first  mortgagee  not 
claimed  the  right  to  consolidate,  wcKdd  have 
belonged  to  the  second  mortgagee,  it  was  in  fact 
paid  by  the  second  mortgagee,  who  by  the  fact 
of  such  payment  became  equitable  transferree, 
and  was  entitled  to  consolidate  that  mortgage 
with  his  mortgage  on  estate  B.  CraekwHl  v. 
Janeon,  48  L.  J.,  Ch.  168 ;  11  Ch.  D.  1 ;  40  L.  T. 
640  ;  27  W.  R.  861. 

Quaere,  whether  a  second  mortgagee,  who 
upon  payment  of  the  first  mortgage  gets  in  the 
legal  estate,  can  tack  this  mortgage  to  another 
mortgage  previously  executed  to  him  by  the 
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same  mortgagor  of  a  different  property.  Orvgeon 
T.  Oerrard,  4  Y.  &  C.  C.  0. 119. 

Bill  of  Sale.] — The  doctrine  of  consolidation 
of  mortgages  does  not  enable  the  grantee  by  a 
registered  bill  of  sale  of  goods  seized  under  a  fi.  fa. 
to  take  a  prior  mortgage  of  other  property  of 
the  grantor,  and  claim  that  the  surplus  proceeds 
of  the  goodSf  after  discharging  the  sum  secured 
by  the  bill  of  sale,  shall  be  applied  in  satisfaction 
of  the  prior  mortgage,  so  as  to  defeat  the  right  of 
the  execution  creditor  to  such  surplus.  Chei- 
worth  V.  JIvnt,  49  L.  J.,  C.  P.  607  ;  6  C.  P.  D.  266  ; 
42  L.  T.  774  ;  28  W.  R.  815  ;  44  J.  P.  605. 

Bankruptey.] — ^Assignees  cannot  redeem  one 
of  several  mortgages  by  bankrupt  to  same  person 
without  redeeming  all.  AUager^  Ex  parte, 
Breeds,  In  re,  2  Mont.  D.  &  D.  328. 

Where  Sqnitiei  of  Bedemption  in  one  Penon.] 

— The  principle,  that,  where  two  distinct  estates 
are  mortgaged  for  two  distinct  debts,  a  separate 
redemption  cannot  be  decreed,  operates  as  long 
88  the  equities  ol  redemption  remain  united  in 
the  same  person.     Willie  t.  Lugg,  2  Eden,  78. 

Bebt  oeaied  to  Bzist.] — ^Two  persons,  partners 
in  a  mercantile  firm,  who  held  a  leasehold  house, 
made  an  equitable  mortgage  of  it  to  W.  After- 
wards the  firm  took  in  another  partner  who 
acquired  a  share  in  the  equity  of  redemption. 
The  firm  then  mortgaged  their  interest  in 
another  house,  which  they  held  as  joint  tenants, 
to  W.  for  a  further  debt.  The  firm  haying 
become  bankrupt,  the  lease  on  the  first-mentioned 
house  was  determined  by  the  bankruptcy,  and 
the  lessor  re-entered.  W.  claimed  to  consolidate 
both  debts,  so  that  the  second-mentioned  house 
should  not  be  redeemed  without  paying  both 
debts : — Held,  that,  one  mortgaged  property 
having  ceased  to  exist,  there  could  be  no  con- 
solidation of  the  two  debts.  Williamt,  Ex  parte, 
Haggett,  In  re,  50  L.  J.,  Ch.  187  ;  16  Ch.  D.  117 ; 
44  L.  T.  4  ;  29  W.  R.  814— C.  A, 

Befault  on  Securitiei.] — Consolidation  only 
applies  where  default  has  been  made  on  all  the 
securities  in  respect  of  which  it  is  claimed. 
Cummins  v.  Fletcher,  49  L.  J.,  Ch.  663 ;  14  Ch. 
D.  699 ;  42  L.  T.  859  ;  28  W.  R.  772. 

Principles  diiontsed.] — The  principles  of 
consolidation  discussed  and  explained.    Ih, 

Mortgage  snbseqnent  to  Beoond  Mortgage.]^ 

The  right  of  a  firat  mortgagee  of  two  separately- 
mortgaged  estates  belonging  to  one  mortgagor,  to 
consolidate  his  mortgages  as  against  a  second 
mortgagee  of  one  of  the  estates,  does  not  extend 
to  a  case  in  which  the  mortgage  of  the  other 
estate  is  subsequent  in  date  to  such  second 
mortgage.  Baher  v.  Oray,  45  L.  J.,  Ch.  165  ; 
1  Ch.  D.  491  ;  33  L.  T.  721 ;  24  W.  B.  171. 

Coniolidating  Bond  and  Mortgage.] — ^A  mort- 
gagor who  borrows  more  money  from  the  mort- 
gagee on  his  bond  shall  redeem  without  paying 
the  bond  debt,  but  his  heir  cannot ;  neither  can 
the  devisee  of  the  equity  of  redemption  since  the 
statute  against  fraudulent  devises.  ChaUis  v. 
Qisbarn,  Pre.  Ch.  407  ;  Qilb.  Eq.  Rep.  96. 

In  ftkYont  of  Equitable  Mortgagee  ae  against 
■nbeequent  Legal  Mortgagee.] — A.  made  two 
equitable  morteages  of  two  several  estates,  the 
one  to  A.  and  the  other  to  B.    He  then  executed 


a  legal  mortgage  of  both  to  C,  who  had  con- 
structive notice  of  the  prior  equitable  mortgages. 

B.  obtained  a  transfer  of  A.*8  mortgage : — Held, 
that  C.  could  only  redeem  B.  on  payment  of  both 
debts.    Tweedale  v.  Tweedale,  23  Beav.  341. 

In  fayonr  of  Beoond  Mortgagee  who  hai 
redeemed  Piret  Mortgagee.]  —  If  two  estates 
are  mortgaged  to  B.,  and  then  one  of  them  is 
again  mortgaged  to  C.  and  the  other  to  D.,  and 

C.  redeems  B.'s  whole  mortgage,  he  shall  hold 
both  estates  (though  one  only  was  comprised  in 
his  own  mortgage)  till  he  is  reimbursed  his  own 
money  and  what  he  has  paid  in  discharge  of  6.*8 
mortgage ;  and  D.  shall  not  be  admitted  to 
redeem,  but  upon  those  terms  ;  for  C.  could  not 
have  redeemed  B.  but  by  entirety,  and,  having 
so  done,  he  stands  in  his  place,  and  has  the 
same  right  to  be  redeemed  in  the  same  manner. 
miey  V.  Davie*,  15  Vin.  447,  pi.  20.  &  C,  2 
Y.  &  C.  C.  C.  399,  n.  And  see  Clarke  v.  Abbot, 
2  Eq.  Abr.  606,  pi.  41. 

Sqnity  of  Bedemption  porehased  before  Beoond 
Mortgage  get  in.] — ^A  person  holding  two  mort- 
gages, created  by  the  same  mortgagor,  on  two 
separate  estates,  by  distinct  deeds,  may  charge 
eaich  estate  with  the  aggregate  of  the  two  debto, 
even  as  against  a  person  who  purchased  the 
equitv  of  redemption  in  the  estate  first  mort- 
gaged before  the  second  mortgage  was  got  in. 
Beevor  v.  Luck,  36  L.  J.,  Ch.  865 ;  L.  R.  4  Eq. 
537  ;  15  W.  R.  1221. 

Mortgage  enbfeqnent  to  Aieignment  of  Eqnity 
of  Bedemption.  1 — ^The  rule,  that  the  mortgagee  of 
two  estates  belonging  to  the  same  mortgagor 
may  consolidate  them  so  that  one  cannot  be 
redeemed  without  the  other,  does  not  apply  to 
a  case  in  which  one  of  the  mortgages  was  created 
subsequently  to  the  assignment  of  the  equity  of 
redemption  to  the  person  seeking  to  redeem. 
Tassell  v.  Smith  (2  De  G.  &  J.  713 ;  27  L.  J., 
Ch.  694)  overruled.  Beetor  v.  Luck  (L.  R.  4  Eq. 
587)  commented  on.  White  v.  BTillacre  (3 
Y.  &  C.  597)  approved.  Jennings  v.  Jordan,  51 
L.  J.,  Ch.  129  ;  6  App.  Cas.  698  ;  45  L.  T.  593  ; 
30  W.  R.  369— H.  L.  (E.) 

ITnion  after  Mortgage  of  Sqnity  of  Bedemp- 
tion.]— ^A.  B.  mortgaged  one  estate  to  C.  D.,  and 
mortgaged  another  estate  to  E.  F. ;  he  then 
mortgf^ed  his  equity  of  redemption  in  both 
estates  to  Q.  H.,  and  notice  of  this  was  given 
to  the  two  original  mortgagees.  The  two  original 
mortgagees  ultimately  became  vested  in  E.,  who 
filed  a  bill  to  foreclose  G.  H.,  in  default  of  pay- 
ment of  all  that  was  due.  G.  H.  insisted  that 
he  was  entitled  to  redeem  one  estate  without 
redeeming  the  other,  but : — Held  (affirming  4 
Jur.  (N.B.)  254 ;  1  Giff.  446),  that  he  had  no 
such  right,  and  that  the  fact  of  C.  D.  and  E.  F. 
having  had  notice  of  the  mortgage  of  the  equity 
of  redemption  made  no  difference.  Vint  v. 
Padgett,  2  De  G.  &  J.  611  ;  28  L.  J.,  Ch.  21 ;  4 
Jur.  (NA)  1122  ;  6  W.  R.  641. 

ITnion  of  Mortgagee  after  Aiiignment  of 
Eqnity  of  Bedemption  of  one.] — When  t  a'o  mort- 
gages made  by  the  same  mortgagor  to  different 
mortgagees  on  different  estates  become  united 
for  the  first  time  in  one  person  after  the  mort- 
gagor has  assigned  (by  way  either  of  sale  or 
mortgage)  the  equity  of  redemption  of  one  of 
them,  the  owner  of  the  two  mortgages  cannot 
consolidate  them  as  against  the  assignee  of  the 
equity  of  redemption,   even  though  both  the 
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mortgages  were  created  before  the  assignment. 
The  assignee  of  an  equity  of  redemption  takes 
it  subject  to  all  equities  which  affect  the  assignor 
in  respect  of  it  at  the  date  of  the  assignment, 
but  the  possibility  that  the  mortgage  may,  by 
virtue  of  its  subsequent  union  in  the  same  per- 
son with  a  mortgage  of  another  estate  made, 
previously  to  the  assignment,  by  the  same  mort- 
gagor to  a  different  mortgagee,  become  liable  to 
consolidation,  is  not  such  an  equity.  Wliite 
V.  HilUusre  (3  Y.  &  C.  697)  approved  and 
followed.  Beevor  v.  Luck  (L.  R.  4  Eg.  537) 
disapproved  and  not  followed.  Vint  v.  Padgett 
(2  De  G.  &  J.  611)  distinguished.  Harter  v. 
Caiman,  51  L.  J.,  Ch.  481 ;  19  Ch.  D.  630 ;  46 
L.  T.  154  ;  30  W.  R.  484. 

A  transferee  of  several  mortgages  made  by  the 
same  mortgagor  to  different  mortgagees  has,  as 
against  a  person  to  whom  the  equity  of  redemp- 
tion of  one  of  the  mortgages  was  assigned  prior 
to  the  union  of  all  the  mortgages  in  one  hand, 
no  right  of  consolidation.  Minter  v.  6brr,  63 
I..  J.,  Ch.  705  ;  [1894]  3  Ch.  498  ;  7  K.  558  ;  71 
L.  T.  526— C.  A.    Affirming  42  W.  R.  619. 

The  right  of  the  assignee  of  the  equity  of 
redemption  to  resist  consolidation  is  not  affected 
by  the  fact  that  he  is  also  puisne  mortgagee  of 
some  or  all  of  the  properties  comprised  in  the 
mortgages.  Vint  T.  Padgett  (2  De  G.  &  J.  611) 
doubted.    /&. 

Where  owner  of  several  properties  has  mort- 
gaged them  to  different  mortgagees,  and  all  the 
mortgages  are  afterwards  transferred  to  one  per- 
son, such  transferee  is  entitled  to  consolidate  all 
these  mortgages,  and  to  refuse  to  allow  the 
mortgagor  or  his  assignee  to  redeem  any  of  the 
mortgages  without  redeeming  all.  Tweedale  v. 
Ttoeedale  (23  Beav.  341)  and  Vint  v.  Padgett 
<2  DeG.&  J.  611)  followed.  Whiter.  Hillaore, 
(3  Y.  &  C.  547),  Jennings  v.  Jordan  (6  App.  Cas. 
698)  and  Harter  v.  Colman  (19  Ch.  D,  630) 
distinguished.  Pledge  v.  Carr,  64  L.  J.,  Ch. 
61  ;  [1895]  1  Ch.  61  ;  8  R.  253,  255,  n. ;  71 
L.  T.  598  ;  43  W.  R.  50— C.  A. 

Where  several  mortgages  originally  vested  in 
several  persons  for  distinct  sums  become  united 
in  one  holder,  the  right  of  consolidation  can  be 
enforced  not  only  against  the  original  mort- 
gagor, but  also  against  the  assignee  of  the  equity 
of  redemption,  notwithstanding  that  the  mort- 
gages which  it  is  sought  to  consolidate  were  not 
united  in  title  in  the  mortgagee  with  the  mort- 
gage which  it  is  sought  to  redeem  until  after 
the  assignment  of  the  equity  of  redemption. 
Vint  V.  Padgett  (1  Giff.  440  ;  2  De  G.  &  J.  611  ; 
28  L.  J.,  Ch.  21)  approved.  JennXngt  v.  Jordan 
(51 L.  J.,  Ch.  129  ;  6  App.  Cas.  698)  distinguished. 
PUdge  V.  White,  65  L.  J.,  Ch.  449  ;  [1896]  A.  C. 
187  ;  74  L.  T.  323  ;  44  W.  R.  589— H.  L.  (E.) 

As  againit  Bursty.] — C.  borrowed  5,0002.  of  a 
life  assurance  company.  This  was  advanced  in 
two  sums,  one  of  2,0002.  and  the  other  of  3,0002. 
Each  sum  was  separately  secured  upon  different 
property,  and  by  different  sets  of  deeds.  F. 
became  surety  for  payment  of  the  2,0002.  and 
interest  only.  C.  afterwards  made  default  in 
payment  of  the  2,0002.  and  interest.  The  com- 
pany then  sued  F.  under  his  bond  to  obtain  pay- 
ment of  the  2,0002.  and  interest.  He  offered  to 
pay  the  sum  due  on  having  the  securities 
assigned.  The  company,  however,  refused  to 
give  up  the  deeds  securing  the  2,0002. ;  and  upon 
a  bill  by  F.,  as  merely  to  restrain  the  proceed- 
ings at  law,  and  asking  that  the  deeds  might  be 


delivered  to  him  upon  payinent  of  the  2,00Ui2. 
and  interest : — ^Hela,  that  the  company  had  a 
right  to  retain  the  securities  relating  to  the 
2,0002.,  and  that  the  property  was  not  redeem- 
able even  by  F.  without  payment  of  the  3,0002^ 
for  which  he  was  not  surety,  as  well  as  the 
2,0002.,  for  which  he  was  surety.  Farehrether 
V.  Wodehouee,  23  Beav.  18  ;  26  L.  J.,  Ch.  81 ;  2 
Jur.  (K.S.)  1178  ;  5  W.  R.  12. 

SnretjilLip  not  disoloied.] — By  a  deed  dated  the 
11th  March,  1875,  G.  mortgaged  to  I.  certain 
real  estate  for  securing  1,0502.,  and  by  a  deed 
dated  the  10th  December,  1875,  G.  mortgaged  to 
I.  certain  Hudson  Bay  shares,  and  by  the  same 
deed  A.  and  wife  mortgaged  to  I.  certain,  rail- 
way shares.  A.  and  wSe  were,  in  fact,  sureties 
for  G.,  but  that  fact  was  not  disclosed  on  the 
deed.  G.  subsequently  executed  other  mort- 
gages of  the  Hudson  Bay  shares  to  other  persons, 
including  M.  The  proceeds  of  the  Hudmn  Bay 
shares  had  been  paid  into  court  under  the  Trustee 
Relief  Act.  M.  presented  a  petition  for  payment 
out  of  court  of  that  fund,  and  in  August,  1887, 
the  petition  was  referred  to  chambers  to  ascer- 
tain the  priorities  of  the  various  mortgagees  on 
the  fund.  The  chief  clerk  found  that  the  first 
mortgagee  was  I.,  and  that  he  was  entitled  to 
consolidate  his  mortgage  of  the  11th  March. 
1875 ;  that  the  second  mortgagees  were  A.  and 
wife  to  the  extent  of  the  value  realised  from  the 
railway  shares  (which  had  gone  in  part  payment 
of  I.*s  securities  of  the  10th  December,  1875), 
and  that  the  other  mortgagees  were  entitl^ 
subject  to  those  priorities.  The  petition  then 
came  on  upon  further  consideration,  together 
with  a  summons  by  A.  and  wife,  to  vary  the 
certificate  by  declaring  that  I.  was  not  entitled 
to  consolidation  as  against  them : — Held,  that 
I.  was  entitled  to  consolidate,  on  the  ground 
that  the  suretyship  not  being  disclosoi  by  the 
deed  of  the  10th  December,  1875,  the  only  right  of 
A.  and  wife  against  the  trust  fund  was  through  G., 
and  was  therefore  subject  to  I.*b  rights  against 
G.     ToogooWe  Legacy  Trvsts,  In  re,  61  L.  T.  19. 

Am  againat  prior  Yolvntary  Settlement]  — 
A.  B.  having  executed  a  voluntary  settlement  of 
the  W.  estate,  mortgaged  it  in  fee  to  X.  Y.  He 
afterwards  mortgaged  the  Q.  estate,  and  that 
mortgage  became  vested  in  X.  Y. :— Held,  that 
X.  Y.  was  not  entitled  to  consolidate  as  against 
the  persons  claiming  under  the  voluntary  settle- 
ment the  mortgages  on  the  W.  and  Q.  estates. 
Walhampton's  Estate,  In  re,  53  L.  J.,  Ch.  1000  ; 
26  Ch.  D.  391  ;  51  L.  T.  280 ;  32  W.  R.  874. 

Partner  and  Finn.] — A.  mortgaged  certain 
leaseholds,  and  the  mortgage  was  subsequently 
transferred  to  C.  Afterwards  A.,  in  conjunction 
with  his  partner  B.,  mortgaged  other  leaseholds 
to  C. : — Held,  that  C.  was  entitled  to  consolidate 
the  mortgages  as  against  the  legal  personal 
representatives  of  A.  llarris  v.  Tuhh,  60  L.  T.  699. 

Semble,  there  can  be  no  consolidation  between 
a  mortgage  by  A.  for  his  own  debt  and  a  mort- 
gage by  A.  and  B.  of  other  property  for  their 
partnership  debt.  Cfunmins  v.  Fletclier,  49  L.  J., 
Ch.  563  ;  14  Ch.  D.  699  ;  42  L.  T.  859  ;  28  W.  R. 
772. 

Bnrplns  of  Money  reeeived  on  Policy — ^Arrean 
of  Annuity.] — G.  died  insolvent,  having  mort- 
gaged an  estate  for  his  own  life  to  secure  an 
annuity  granted  by  himself,  payable  during  hit 
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own  life.  He  had  also  mortgaged  a  policy  on 
his  own  life  to  the  same  mortgagees.  After  the 
death  of  G.  the  mortgagees  leoeived  in  respect  of 
the  policy  a  sum  more  than  sufficient  to  satisfy 
the  amount  secured  on  the  policy  : — Held,  that 
they  had  no  right  to  set  off  the  balance  against 
the  executor  in  respect  of  arrears  of  the  annuity. 
Gregton^  In  re^  ChriHiton  y.  Bolam^  67  L.  J.,  Ch. 
221 ;  36  Ch.  D.  223 ;  57  L.  T.  260 ;  35  W.  R. 
803. 

Two  Hortgmgoea  Tmsteef  for  aame  Ponon.] 
— In  1832  A.  mortgaged  property  for  securing 
1,7007.  and  interest.  In  1856  A.  joined  as  surety 
in  a  mortgage  by  B.,  and  A.  thereby  assigned 
a  policy  of  insurance  on  his  own  life,  for  secur- 
ing 2,0002.  and  interest.  The  persons  named  in 
the  two  deeds  as  mortgagees  were  different,  but 
both  sets  of  mortgagees  were  trustees  for  one 
and  the  same  insurance  company,  and  at  the 
respective  periods  of  the  two  mortgages  A.  knew 
that  the  advances  thereby  secured  were  severally 
made  by  such  company.  In  1841,  and  in  1847, 
A.  mortgaged  the  equity  of  redemption  of  the 
property  comprised  in  the  first-mentioned  mort- 
gage to  C.  to  secure  advances  made  at  those 
periods  respectively  by  C.  A  sale  having,  by 
arrangement  between  all  the  parties  interested, 
taken  place  of  the  properties  comprised  in  the 
mortgages  of  1832  and  1866,  the  property  com- 
prised in  the  last-mentioned  mortgage  proved 
insufficient  to  pay  the  amount  secured  thereon. 
It  was  agreed  that  the  case  should  be  treated  as 
if  no  sale  had  taken  place  : — ^Held,  that,  as  the 
mortgages  of  1832  and  1866  were  held  in  trust 
for  the  same  persons,  the  same  principle  applied 
to  them  as  if  the  same  persons  had  been  named 
in  each  as  mortgagees ;  and  that  G.  could  not 
have  redeemed  the  first  mortgage,  dated  in  1832, 
without  also  redeeming  that  which  was  dated  in 
1856.  The  deficiency  arising  on  the  mortgage  of 
1856  was  therefore  directed  to  be  made  good 
out  of  the  proceeds  of  the  sale  of  the  property 
comprised  in  the  mortgage  of  1832.  Tasiell  v. 
SmUh,  2  De  G.  &;  J.  713 ;  27  L.  J.,  Ch.  694  ;  4 
Jur.  (N.S.)  1090  ;  6  W.  B.  803. 

Mortgage   by   Tmstee    for    Mortgager.]  — 

Whether  a  mortgage  by  three  persons  can  be 
consolidated  with  a  mortgage  by  two  in  trust  for 
the  three,  quiere.  Williams^  Em  parte^  Raggett^ 
In  re,  50  L.  J.,  Ch.  187  ;  16  Ch.  D.  117  ;  44  L.  T. 
4  ;  29  W.  B.  314. 

When  allowed.] — ^A  mortgagor  mortgaged  A. 
to  the  defendant  and  the  plaintiff  as  first  and 
second  mortgagees  respectively,  and  also  mort- 
gaged 6.  to  the  defendant.  The  plaintiff  com- 
menced an  action  against  the  defendant  to  redeem 
the  mortgage  on  A. : — ^Held,  that  the  defendant 
was  not  entitled  to  consolidate  his  mortgage  on 
6.  with  that  of  A.  Squire  v.  Pardee,  66  L.  T. 
242;  40W.  B.  100— C.A. 

Where  Inapplieablo  —  Bailmont  of  Soodt  to 
Monro  Behti.] — ^A  mortgage  was  made  of  estate 
A.  for  300^.,  m  which  sureties  joined  to  secure 
the  debt.  Another  mortgage  of  estate  B.  was 
made  by  the  mortgagor  to  the  mortgagee  to 
secure  1,600Z.,  and  the  title  deeds  of  other  property 
belonging  to  the  mortgagor's  wife  were  deposited 
as  collateral  security  for  300/.,  part  of  the  1,500Z. 
The  first  300/.  was  paid  off  partly  by  the  sureties. 
Afterwards  the  other  principal  security  was 
realised,  and  the  1,600/.  paid  off.    The  mortgagee 


resisted  the  delivery  of  the  deposited  deeds  on 
the  ground  that  the  sureties  might  have  an  equity 
against  them,  and  the  sureties  were  made  parties 
to  a  suit  for  delivery  of  the  deeds.  The  sureties 
did  not  assert  any  claim  in  the  suit : — Held,  that 
the  mortgagor  was  entitled  to  a  decree  for  delivery 
of  the  deeds,  and  to  the  costs  of  the  suit  against 
the  mortgagee,  and  that  the  principle  of  consoli- 
dating securities  did  not  apply  to  a  mere  bailment 
of  deeds  to  secure  one  of  the  debts.  CyickTnore 
V.  Freeetonj  40  L.  J.,  Ch.  137. 


Proper  Bomody.] — In  such  a  case  the 


proper  remedy  is  by  interpleader.    lb. 

Mortgage   by   Testator— Mortgage   of 

Equity  of  Bodemptlon  by  one  of  soYoral 
Deriioes  aa  Tenant!  in  Common.  1— In  1830  W. 
conveyed  certain  real  estates  to  K.  and  T.,  and 
their  heirs,  by  way  of  mortgage,  for  securing  a 
sum  of  400/.,  with  a  power  of  sale  in  case  of 
default.  W.  died  in  1839,  having  devised  the 
same  property,  subject  to  certain  charges  created 
by  his  wul,  to  his  sons.  A.,  6.  and  C,  as  tenants- 
in  common  in  fee.  In  1839,  after  W.*s  death,  6. 
conveyed  all  his  one-third  share  and  interest,, 
under  his  father's  will,  to  B.,  H.  and  N.,  by  way 
of  mortgage,  with  power  of  sale  in  case  of  default* 
B.,  who  was  the  surviving  mortgagee  of  the  deed 
of  1830,  threatened  to  sell  under  the  power  in 
that  deed,  unless  A.,  the  acting  executor  of  W.^ 
would  redeem  both  mortgages.  Upon  a  bill  hy 
A.  to  redeem,  and  for  an  injunction,  the  court, 
upon  motion,  on  payment  into  court  by  A.  of  the- 
money  due  upon  the  first  mortgage,  restrained  B. 
from  selling  under  the  power  of  sale  contained 
in  the  deed  of  1830,  and  from  conveying  the  legal 
estate  in  the  one-third  share  of  B.  comprised  in 
the  mortgage  of  1839.  WhUwarth  v.  Rhodee,  20" 
L.  J.,  Ch.  105. 


Tnrthor  Charge  and  farther  Soonrlty.] — 


In  1843  A.  mortgaged  freeholds  and  leaseholds  to- 
B.  for  200/.  In  1846,  after  reciting  that  mort- 
gage, he  charged  the  freeholds  and  leaseholds- 
with  the  further  sum  of  400/.  which  he  then  owed 
B.,and  assigned  other  property  to  B.  as  a  further 
security  for  that  sum,  and  empowered  B.  to  sell 
the  property,  and  to  retain  the  400/.  out  of  th& 
proceeds  : — Held,  that  the  property  assigned  in, 
1845  was  redeemable  on  payment  of  the  400/. 
only.  Watts  v.  Symee,  16  Sim.  647.  And  see 
8.  a,  13  Jur.  245. 

A  testator  devised  real  estates  in  settlement, 
and  empowered  tenants  for  life  to  grant  mining 
leases.  A  tenant  for  life,  in  1843,  demised  mines 
for  a  term  of  ninety-nine  years  at  a  peppercorn 
rent,  by  way  of  mortgage,  to  secure  6,000/.  and 
interest.  On  the  26th  of  April,  1850,  the  term  of 
ninety-nine  years  and  mortgage  debt  thereby 
secured  were  transferred  to  B.  &  Co.,  and  by  the 
same  deed  the  tenant  for  life  mortgaged  his  life- 
estate  to  S.  &  Co.  to  secure  further  sums,  and 
thereby  made  the  term  of  ninety-nine  years 
redeemable  only  on  payment  of  the  further  sums 
as  well  as  of  the  original  mortgage  debt : — Held, 
that  the  term  of  ninety-nine  years  was  validly 
charged  with  the  further  sums.  Mostyn  v.  Lan^^ 
caster,  52  L.  J.,  Ch.  848  ;  23  CK  D.  683 ;  48 
L.  T.  716  ;  31  W.  B.  686— C.  A. 

Votioo  by  Mortgagees  nndor  s.  90  of  Con- 
Yoyanoing  Aet,  1881,  to  pay  off  one  Mortgage 
—  Slootion.]  —  Mortgagees     holding    seveial 
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mortgages  executed  bj  the  same  mortgagor,  who 
haye  excluded  s.  17  of  the  Gonyeyancin^  and  Law 
of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  are 
entitled  to  consolidate,  although  they  haye  giyen 
notice,  under  s.  20,  to  the  mortgagor  to  pay  off  one 
of  l^e  mortgages,  in  order  to  acquire  a  power  of 
sale,  and  the  mortgagor  has  prepared  for  the  pay- 
ment and  tendered  the  money,  the  doctrine  of 
election  haying  no  application.  6r%ffith  y .  Pound, 
46  Ch.  D.  553. 

Sighti  how  Loat.] — The  right  of  consolidation 
IS  not  lost  by  a  sale  of  one  of  the  mortgaged 
•estates  under  a  power  in  the  mortgage  deed,  but 
the  balance  of  the  proceeds,  after  satisfying  the 
one  mortgage  debt,  may  be  applied  to  the  other. 
Selby  y.  Pomfret,  1  J.  &  H.  336  ;  30  L.  J.,  Ch. 
770.  Affirmed,  7  Jur.  (K.8.)  835  ;  4  L.  T.  314  ; 
-9  W.  B.  583. 

Where  a  mortgagee  took  a  transfer  of  a  mort- 
-gage  of  another  estate  of  the  same  mortgagor, 
.and  sold  the  second  estate  under  a  power  in  the 
mortgage  deed : — Held,  that  he  was  entitled  to 
4ipply  the  surplus  of  the  proceeds  to  the  first 
mortgage.    lo, 

Conitmetioii — ^^Bedeemable."] — H.  adyanced 
imoney  to  P.,  and  by  agreement  was  to  receive 
the  whole  amount  due  from  P.  in  acceptances  of 
the  D.  company  to  C.*s  drafts  at  six,  twelve  and 
•eighteen  months,  **  but,  if  not  sufficient  bills  at 
such  dates  are  received  from  the  D.  company, 
then  the  balance  to  be  made  up  in  similar  bills 
At  twelve,  twenty-four  and  thirty-six  months, 
upon  iVhich  lOZ.  per  cent,  interest  shall  be  payable, 
«uch  last-mentioned  bills  to  be  redeemable  at  any 
time  "  :  —  Held,  that  the  word  "  redeemable  " 
implied  that  the  debtor  P.  might  take  up  the 
last-mentioned  bills  at  any  time,  irrespective  of 
the  other  debts  due  by  him  to  H.  HUU  y.  Parker, 
14  L.  T.  107. 

Praetlee — Bight  iniiited  on.]  —  When  the 
owner  of  an  equity  of  redemption  brings  an 
action  to  redeem  the  mortgaged  property,  and 
the  defendant  insists  on  his  admitted  right  to 
•consolidate  the  mortgage  with  a  mortgage  of 
other  land,  the  equity  of  redemption  in  which  is 
vested,  not  in  the  plaintiff,  but  in  a  third  party, 
the  court  will  not  make  any  decree  in  the  absence 
of  such  third  party.  NiUs  v.  Jennings,  39  L.  T. 
442. 

Partiea.] — A  purchaser  of  an  equity  of 

redemption  filed  his  bill  against  the  mortgagee  to 
redeem.  The  original  mortgagor  having  made  a 
mortgage  of  other  premises  to  the  same  mortgagee 
for  a  distinct  debt,  the  purchaser  cannot  r^eem 
the  first  without  redeeming  the  second  mortgage, 
and  the  parties  interested  in  the  equity  of  re- 
demption of  the  second  mortgage  are  necessary 
parties  to  the  suit.  Ireeon  y.  Denn,  2  Cox,  426  ; 
2  £.  B.  97. 

J.  MARSHALLING, 

Personalty  flrat  Liable.]  —  There  being  a 
borrowing  and  lending  in  tne  case  of  a  mort- 
gage, the  real  estate  is  considered  only  as  a 
pledge,  and  the  personal  liable  in  the  first  place. 
Zanoij  V.  AtJufl  {I>uke),  2  Atk.  444. 

Xstablished  Bootine.]— The  doctrine  is  well 

•  established  that  a  second  mortgagee  of  property 

'held  by  a  first  mortgagee,  with  other  property 


not  included  in  the  second  mortgage,  has  a  right 
to  compel  the  first  mortgagee  to  resort  for  pay- 
ment nom  the  property  to  which  the  second 
mortgage  does  not  extend.  Idiwranee  t.  GaU- 
to&rthy,  3  Jur.  (K.8.)  249. 

Two  properties,  X.  and  Y.,  were  mortgaged  to 
A.,  and  afterwards  X.  alone  was  mortgaged  to 
B. : — Held,  that  B.  is  entitled  to  have  the 
securities  marshalled,  so  as  to  throw  A.*b  mort- 
gage, in  the  first  instance,  on  estate  Y.  Giheem 
v.  Seagrim,  20  Beav.  614  ;  24  L.  J.,  Ch.  782. 

Xarshalling  Prooeedi.] — The  court  will 

marshal  the  proceeds  arising  from  several  mort- 
gaged estates,  so  as  to  prevent  the  first  and 
second  mortgagees  of  different  estates  from 
exhausting  the  proceeds  of  one  estate  upon 
which  alone  a  third  mortgagee  had  taken  a 
security.    lb. 

Mortgaged  Sitates  Sold — Apportionment  of 
Prooeedi.] — The  mortgage  of  a  mesne  incum- 
brancer extended  over  the  whole  of  certain 
estates,  parts  of  which  had  been  previously 
mortgaged  to  other  persons,  and  parts  of  whidi 
were  also  subsequently  mortgaged.  The  mesne 
incumbrancer  filed  his  bill  for  an  account,  and 
for  redemption  of  the  prior  and  foreclosure  of 
the  subsequent  mortgages ;  and  a  decree  was 
made,  by  consent  of  all  parties  interested,  that 
the  whole  of  the  estates  should  be  sold  ;  that  the 
proceeds  of  the  sale  should  be  paid  into  court, 
and  apportioned  according  to  the  value  of  the 
parts  of  the  estates  comprised  in  the  several 
mortgages ;  and  that  the  priorities  of  the  incum- 
brancers should  be  ascertained  on  further 
directions.  No  question  was  raised  as  to  the 
incumbrances  or  their  priorities,  but  only  as  to 
the  costs  : — ^Held,  that  each  of  the  prior  mort- 
gagees was  to  be  paid  his  principaL  interest 
and  costs  out  of  the  sum  in  court  apportioned 
in  respect  of  his  mortgage,  and  not  out  of  the 
genei^  fund.  Wild  or  Lee  v.  Loekhart,  10  Beav. 
320  ;  16  L.  J.,  Ch.  519. 

Charge  of  Legaeiei.] — A  bankrupt,  to 

whom  two  estates  were  devised,  charged  with 
the  payment  of  legacies,  had  mortgaged  each  of 
them  separately,  and  the  assignees  held  the 
estates,  subject  to  the  unpaid  legacies  and  the 
mortgages.  One  of  the  estates  was  sold  for 
1,000Z.  more  than  the  amount  of  the  mortgage 
money  with  which  it  was  charged,  and  which 
surplus  was  sufficient  to  pay  the  legacies ;  but 
the  proceeds  of  the  other  estate  were  scarcely 
sufficient  to  satisfy  the  mortgage  on  it : — Held,  * 
on  the  application  of  the  mortgagees  on  the 
last-mentioned  estate,  that  the  outstanding 
legacies  should  be  charged  exclusively  on  the 
surplus  proceeds  of  the  first  estate.  Hartley, 
Ex  parte,  1  Deac.  288  ;  2  Mont.  &  Ayr.  496 ;  5 
L.  J.,  Bk.  IS. 

Two  Estates  Mortgaged— Seeond  Mortgage  of 

One.] — Where  two  estates  are  mortgaged  to  A., 
and  one  only  of  the  estates  to  B.,  A.  shall  take 
his  satisfaction  out  of  that  which  is  not  in  mort- 
gage to  B.,  though  the  estates  descend  to  two 
different  persons.  Lanoy  v.  MImI  (^Duke),  2  Atk. 
444. 

Ai  between   Pnisae   Ineumlixmaeers.] — A., 

having  two  estates,  mortgages  both  to  B.,  and 
then  one  to  C. ;  then  both  agmn  to  B.,  to  secure 
both  the  original  and  a  further  advance ;  then 
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both  to  D.  The  ptiisne  incumbrancen  haye 
notice  of  the  prior  charges.  The  estates  are  not 
sufficient  to  pay  all  the  mortgages,  but  one  of 
the  estates,  called  No.  82,  is  sufficient  to  pay  B. 
in  fnlL  The  court  will  not,  as  between  C.  and 
D.,  marshal  the  securities  by  directing  B.  to  take 
his  full  payment  out  of  No.  82,  so  as  to  leave  C. 
the  first  incumbrancer  on  the  other  estate  ;  but 
B.'s  debt  must  be  thrown  ratably  on  both  estates. 
BamsiY.  BacTuter,  1  T.  &  C.  C.  C.401  ;  11  L.  J., 
Ch.  228  ;  6  Jur.  595. 

Where  a  person  mortgages  Blackacre  and 
Whiteacre  to  A.,  and  then  mortgages  Blackacre 
to  B.  and  Whiteacre  to  C,  the  rights  between 
B.  and  C.  are  to  compel  the  payment  of  A.*s 
debt  out  of  the  two  estates  ratably,  bo  that 
there  diall  be  left  of  those  estates  the  proper 
proportion  for  B.  and  C.  respectively.  So,  also, 
where  there  are  two  funds,  either  or  both  of 
which  A.  has  the  right  to  apply  In  paying  him- 
self, and  one  of  such  funds  is  assigned  to  B.  and 
the  other  to  0.,  then,  whether  that  right  arises 
from  a  positive  charge  or  by  operation  of  law,  in 
the  circumstances  under  which  the  two  funds 
came  into  A.'8  hands,  it  is  a  right  which  he  can 
exercise  against  both  B.  and  C,  and  an  equity  to 
an  apportionment  of  A.*s  debt  exists  between  B. 
and  0.  Moxon  v.  Berkeley  Building  Society^ 
l>9  L.  J.,  Ch.  524  ;  62  L.  T.  250. 
'  A  second  mortgagee  having  the  security  of 
estates  A.  and  B.,  and  offering  to  redeem  a  prior 
mortgagee  (having  the  security  of  estate  A.  only, 
and  fdso  leases  affecting  the  equity  of  redemption 
of  the  same  estate,  but  subsequent  to  the  second 
mortgage),  cannot  be  compelled  by  the  prior 
mortgi^ee  to  resort  to  estate  B.  in  the  first 
instance.  Oregg  v.  Arrotty  LL  &  G.  t.  Sugd.  246. 
A.  mortgages  Blackacre  to  B.,  and  gives  him, 
as  a  col£iteral  security,  a  judgment  which 
attaches  on  both  Blackacre  and  Whiteacre. 
Subsequently  B.  assigns  his  debt  and  securities 
to  C,  and  A.  at  the  same  time  mortgages  Black- 
acre  to  C.  for  a  further  sum,  with  a  covenant 
against  all  incumbrancers  except  the  mortgage 
to  B. : — Held,  that  C,  as  a  puisne  incumbrancer, 
is  entitled  to  be  paid  the  debt  assigned  to  him 
by  B.  out  of  Whiteacre  first,  so  as  to  leave  Black- 
acre  unimpaired  to  meet  the  second  mortgage 
made  to  G.  himself.  Roddy ^  In  re,  11  Ir.  Ch.  B. 
369. 

A  mortgagor  being  entitled  in  reversion  to 
funds  A.  and  B.,  made  three  mortgages.    Mort- 
gage 1  included  both  funds;  mortgage  2  in- 
cluded A.  only ;  and  mortgage  3  included  botii 
funds.    Mortgages  1  and  2  were  in  the  form  of 
Assignments  of  the  -  funds  to  the  mortgagees, 
upon  trust  to  receive  the  same  when  payable,  to 
pay  the  mortgage   debts   thereout,  and   then 
tnmsfer  or  pay  the  surplus  to  the  mortgagor. 
Mortgage  3  was  an  assignment  of  the  funds  to 
which  the  mortgagor  was  entitled  under  mort- 
gages 1  and  2,  after  payment  of  the  debts  thereby 
secured.    Fund  A.  was  absorbed  in  payment  of 
mortgage  1  : — Held,  that,  although  fund  B.  was 
not  in^uded  in  mortgage  2,  it  must  be  applied 
in  satisfaction  of   that   mortgage   in   full,  in 
priority  to  mortgage  8.    Mower,  In  re,  L.  B.  8 
Ea.  110  ;  20  L.  T.  838. 
When  a  mortgagor  having  two  funds  mort- 
y  gaged  both  to  A.,  then  one  to  B.,  then  both  to 
C. ;  and  B.  claimed  that  A.  should  pay  himself 
first  out  of  the  one  on  which  he,  B.,  had  no 
charge,  C.  objecting  to  B.'s  claim,  it  was  refused. 
Waiesley  v.  Mornington  (Lord),  17  W.  B.  355. 
P.  purchased,  in   1814,  three  roods    twenty- 


three  perches  of  land,  by  the  description  of 
'*  about  one  acre,"  and  in  1815  thirty  perches 
of  land  immediately  adjoining,  all  of  whieh  he 
threw  into  one  piece,  and  built  a  house.  In  1819 
he  mortgaged  the  whole  of  the  premises  to  W. 
for  5,000Z.,  by  a  description  sufficient  to  pass  the 
whole,  and  delivered  up  the  title  deeds  relating 
to  the  purchase  of  1814.  In  1820  he  mort^ged 
the  whole  of  the  premises  to  L.  for  2,0002.,  by 
the  same  description  as  in  1819,  and  delivered 
up  to  L.  the  title  deed  of  1815.  He  acted  on 
this  occasion  as  L.*s  solicitor.  There  was  also  a 
subsequent  incumbrancer,  H.  In  1823  P.  died, 
having  devised  all  his  property  to  trustees  for 
sale.  In  1829  the  trustees  for  sale  contracted  to 
sell  to  G.,  who  was  at  that  time  a  yearly  tenant. 
G.  sent  in  requisitions  on  the  title,  paid  about 
one-third  of  the  purchase-money,  and  continued 
in  unmolested  enjoyment  of  the  whole  of  the 
premises  up  to  the  time  of  the  filing  of  the  bill. 
W.,  L.  and  H.  had  all  assented  to  the  contract 
with  G. : — ^Held,  on  a  bill  by  the  persons  bene- 
ficially interested  in  the  first  mortgage  to  have 
the  contract  carried  out  and  the  sales-monevs 
applied,  that  H.  could  not  in  this  suit  have  the 
securities  marnhalled,  notwithstanding  that  the 
possibility  was  pointed  out  of  W.  and  L.  having 
other  securities  of  sufficient  value  to  cover  their 
advances.  Walli*  v.  Woodyear,  2  Jur.  (n.b.) 
179. 

Between  Freehold  and  Copyhold.] — One  party 
having  a  charge  on  freehold  and  copyhold  estate, 
and  another  party  on  the  freehold  estate  only,  it 
was  held  that  the  latter  was  entitled  to  require 
that  the  former  should  be  satisfied  out  of  the 
copyhold  estate,  so  far  as  it  would  extend.  Ttdd 
V.  Litter^  10  Hare,  157. 

A.,  being  seised  in  fee  of  a  freehold  and  copy- 
hold estate,  borrows  various  sums  of  money  of 
B.,  amounting  in  the  whole  to  4,000Z.,  upon  mort- 
gage of  the  freehold  estate  alone.  A.  after- 
wards, in  1832,  borrows  500/.  more  of  B.,  on 
the  security  of  both  the  freehold  and  copyhold 
estates.  This  mortgage  is  effected  by  distinct 
instruments,  relating  to  each  property  respec- 
tively, neither  of  them  referring  to  the  other. 
In  1833  A.  borrowed  a  sum  of  400Z.  of  C.,  on 
mortgage  of  the  freehold  estate  alone,  subject  to 
B.'s  incumbrances  thereon.  Again,  in  1838,  A. 
mortgages  to  D.  for  600/.  the  copyholJ  estate 
alone,  without  notice  of  the  500/.  incumbrance. 
In  1837  B.  has  notice  of  C.*B  security,  and  in  1838 
(after  having  sold  both  the  estates,  under  powers 
of  sale,  and  received  the  purchase-money)  he  has 
notice  of  D.'s  security.  The  produce  of  the  free- 
hold estate  being  insufficient  to  pay  B.  and  C.  in 
full,  but  that  of  the  freehold  and  copyhold  being 
sufficient  for  that  purpose,  C.  claims  to  have  the 
whole  of  the  600/.  charge  thrown  upon  the  pro- 
duce of  the  copyhold  estate,  in  order  that  he 
may  receive  payment  out  of  that  of  the  freehold. 
On  the  other  hand,  D.  claims  to  be  paid  the  whole 
of  his  debt  out  of  the  produce  of  the  copyhold 
estate  in  priority  to  C. : — Held,  that  the  claim  of 
neither  party  can  prevail  to  the  fullest  extent ; 
but  that,  the  500/.  being,  by  the  security  of  1882, 
charged  on  the  freehold  and  copyhold  estates 
ratably  (that  is  to  say,  in  proportion  to  their 
respective  net  values),  and  without  preference, 
C.  has  an  equity,  of  the  nature  claimed  by  him, 
to  the  extent  of  that  proportion  of  the  600Z. 
which  is  charged  upon  the  copyhold  estate,  while, 
in  other  respects,  in  relation  to  that  estate,  D. 
has   priority  over  0.     Bugden  v.  Bignold^  2 
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Y.  &  C.  C.  C.  377.     And  see  TUley  t.  Davies, 
Id,  399,  n. 

Xortgage  by  Harried  Woman— Beitrsint  on 
Aatieipation.] — C,  a  widow,  was  entitled  to  the 
income  of  one-thlid  of  a  fund  in  court  for  her 
life  for  her  separate  use  without  power  of  antici- 
pation, and  was  also  entitled  to  the  income  of  the 
remaining  two-thirds  of  the  fund  for  her  life,  but 
subject  to  certain  deductions.  She  mortgaged  all 
her  interest  in  the  fund,  and  some  policies  of 
assurance  on  her  life,  to  F.,  and  an  order  was 
made  for  payment  of  the  income  of  the  mort- 
gaged property  to  him.  C.  then  married  M. ; 
and  after  her  marriage  she  charged  all  her  interest 
in  the  fund  in  favour  of  P.  After  this  T.  obtained 
a  judgment  against  her,  and  the  appointment  of 
a  receiver  of  her  separate  estate.  The  income 
received  by  F.  was  more  than  suflScient  for  pay- 
ment of  the  interest  on  his  mortgage  and  the 
premiums  on  the  policies,  and  he  did  not  desire 
to  reduce  his  principal : — ^Held,  that,  as  between 
F.  and  the  subsequent  incambrancers  of  the  fund, 
there  ought  to  be  a  marshalling  of  securities,  and 
that  F.  ought  to  pay  the  interest  on  his  mortgage 
and  the  premiums  on  the  policies  out  of  the 
income  of  the  one-third  with  respect  to  which 
the  restraint  on  anticipation  existed,  so  as  to 
leave  the  income  of  the  remaining  two-thirds  to 
satisfy  the  subsequent  incumbrances.  Loder^s 
Tnfsti,  In  re,  56  L.  J.,  Ch,  230  ;  55  L.  T.  682  ;  35 
W.  R.  68. 

Mortgage  of  Life  Sitate  and  Inanranoe 
Policy.] — ^A  mortgagee  of  a  life  estate  and  policies 
of  assurance  had  b£o  obtained  subsequent  judg- 
ments, being  charges  under  1  &  2  Vict.  c.  110,  on 
the  life  estate.  There  were  intervening  incum- 
brances on  the  life  estate  only.  On  his  first  mort- 
gage being  discharged  out  of  the  life  estate : — 
Held,  that  the  next  incumbrancer  was  entitled, 
on  the  principle  of  marshalling,  to  be  paid  out  of 
the  policies,  and  that  the  first  mortgagee  oould 
not  by  consolidating  his  securities  throw  his  sub- 
sequent charges  on  the  policies  so  as  to  prevent 
this.  Ford  v.  Tynte,  41  L.  J.,  Ch.  758  ;  27  L.  T. 
804. 

Bealty  and  Insnranoe  Policy.] — ^A  trader,  who 
was  entitled  to  certain  real  estate,  and  certain 
policies  of  insurance,  mortgaged  tlie  estate  and 
policies  to  one  person  to  secure  the  same  debt. 
He  afterwards  mortgaged  the  estate  alone  to 
another  person,  and  subsequently  became  bank- 
rupt : — Held,  that  the  general  rule  respecting  the 
marshalling  of  securities  applied,  and  that  the 
second  mortgagee  was  entitled  to  have  the  pro- 
ceeds of  the  policies  of  insurance  applied,  in  the 
first  instance,  in  payment  of  the  debt  due  to  the 
first  mortgagee.  QfrnuxUlj  In  re,  6  Ir.  Eq.  B.  63 ; 
3  Dr.  &  War.  173  ;  2  Con.  &  L.  131. 

At  between  Heir  and  Adminiitratrix.] — ^Land 
already  charged  with  a  mortgage  debt  was  com- 
prised, together  with  other  land  and  a  policy  of 
assurance,  in  a  further  mortgage  for  the  original 
debt,  and  an  additional  debt ;  and  the  mortgagor 
died  intestate : — Held,  that  (as  between  the  heir 
and  administrator  of  the  deceased  mortgagor)  the 
land  originally  charged  with  the  first-mentioned 
debt  remained  primarily  liable  to  it,  and  that  the 
additional  debt  must  be  borne  by  the  lands  and 
the  policy  ratably.  Lipscomb  v.  Lipwomb,  19 
L.  T.  342. 


Yolnntary  Settlement.]— A.  being  seised  m  fee 
of  lands,  subject  to  a  charge  for  marriage 
portions,  gave  judgments  for  the  amount  of  the 
charges  upon  the  occasions  of  the  mairiages. 
Subsequently,  on  his  own  marriage,  he  executed 
a  voluntary  settlement  reciting  those  charges  and 
settling  the  lands  on  himself  for  h'fe,  remainders 
over  in  strict  settlement.  He  afterwards  executed 
two  separate  mortgages  of  the  lands,  and  still 
later,  oa  the  marriage  of  his  son,  executed  artidea 
of  agreement,  reciting  the  voluntary  settlement 
and  the  mortgages.  During  his  life  some  of  the 
incumbrances  were  paid  out  of  his  life  estate,  and 
after  his  death  a  judgment  creditor,  whose  debt 
was  later  in  date  thim  the  mortgage  debts  and 
secured  by  judgment  on  his  life  estate,  sought 
that  so  much  of  the  mortgage  debts  as  had  been 
paid  out  of  his  life  estate  as  should  be  necessary 
to  satisfy  the  demands  of  creditors  whose  demands 
affected  the  life  estate  alone,  should  be  raised  by 
sale  of  part  of  the  inheritance  in  exoneration  of 
the  life  estate : — Held,  that  he  was  not  entitled 
to  the  relief  sought,  since  courts  of  equity  will 
not,  where  there  has  been  a  voluntary  settlement, 
interfere  to  disturb  that  settlement  in  favour  of 
a  person  whose  claim  is  derived  only  through  the 
settlor.  Dolphin  v.  Aylwardy  L.  B.  4  H.  Ij.  486 ; 
23  L.  T.  636 ;  19  W.  B.  49. 

Againit    anbseqnent    Xortgafe«s.]  — 


Where  a  voluntary  settlement  of  freeholds  con- 
tained a  covenant  by  the  setUor  with  the  tmstees- 
f or  quiet  enjoyment,  and  the  settlor  afterwards 
mortgaged  the  settled,  together  with  some  un- 
settled, property: — ^Held,  that  all  those  who 
claimed  under  the  settlement  might  throw  the 
payment  of  the  mortgage  debt  in  the  first  instance 
upon  the  unsettled  property,  and  prove  on  the 
covenant  for  quiet  enjoyment  against  l^e  settlor'a 
estate.  HaUs  v.  Cox,  32  Beav.  118  ;  8  L.  T.  134 ; 
11  W.  B.  331 ;  1  N.  B.  344. 

Againf  t  Prior  Xortgmgeet.] — ^The  settlor^ 

after  making  the  settlement,  but  before  the  mort- 
gage, purchased  the  share  of  his  son  (who  had 
become  bankrupt)  under  the  settlement;  and 
after  the  mortgage  he  resettled  that  share  for  the 
benefit  of  that  son  and  another,  but  did  not  cove- 
nant for  quiet  enjoyment.  After  the  resettlement 
the  son  again  became  bankrupt.  With  respect  to- 
the  parties  claiming  his  interest  under  the  resettle- 
ment:— Held,  that  they  were  also  entiUed  to 
throw  the  payment  of  the  mortgage  debt,  in  the 
first  instance,  upon  the  unsettled  property,  but 
were  not  entitlea  to  prove  under  the  covenant  in 
the  original  settlement.    lb. 


X 


Against  Xortgagee  with  Hotiee.] — ^The* 

daughter  of  a  mortgagor  entitled,  under  a  volun- 
tary settlement,  to  a  charge  on  one  of  two  estates 
comprised  in  a  mortgage,  is  entitled  to  have  the 
other  estate  first  applied  in  satisfaction  of  the 
mortgage,  as  against  a  subsequent  mortgagee  of 
the  two  estates,  with  notice  of  her  chaige. 
Aldridga  v.  Forbes,  9  L.  J.,  Ch.  37  ;  4  Jur.  20. 

Agalnit  nnseenred  Creditors.] — ^A  mort- 
gagee of  lands,  part  of  which  is  comprised  in  a 
voluntary  settlement,  must  first  resort  to  the 
unsettled  lands,  and  will  not  be  thrown  upon  the 
settled  property,  in  order  to  favour  unsecured 
creditors,  against  whom  the  voluntary  settlement 
is  good.    Anstey  v.  Newman^  39  L.  J.,  Ch.  769. 

Charge  for  Tonnger  Sons — Content  to  Xoit- 

gage.]— A  testator  by  wiU,  made  in  1836,  charged 
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his  lands  of  X.  with  2,0002.,  which  he  appointed 
amongst  his  three  younger  sons.  After  his  death 
his  eldest  son  conveyed  the  lands  of  X.  to  trustees 
to  secure  600Z.  hy  way  of  mortgage,  the  younger 
sons  being  parties  to  the  mortgage,  and  consenting 
to  postpone  their  charges  to  the  mortgage.  In 
1841  the  eldest  son  purchased  the  lands  of  Y., 
and  in  1845  a  judgment  was  obtained  against 
him  by  S.,  the  lan(U  of  X.  and  Y.  haying  been 
sold  : — ^Held,  that  the  produce  of  the  lands  of  X. 
were  to  be  applied,  in  the  first  instance,  in  pay- 
ment of  the  mortgage,  and  any  deficiency  was  to 
be  made  up  out  of  the  produce  of  the  lands  of 
Y. ;  that  the  balance  of  the  produce  of  Y.  was 
to  be  applied  in  payment  of  S.'s  judgment ;  and 
that  the  appointees  of  the  charge  of  2,0002.  were 
not  entitled  to  have  the  proceeds  of  Y.  marshalled 
in  their  favour.  LatoaeTy  In  re^  11  Ir.  Ch.  B. 
346 ;  5  L.  T.  188. 

Two  Hoietlet—  Conveyance  of  one  to  Pnrehaser 
with  Coyenant  Ibr  Airfher  Assuranoe.] — ^A  person 
absolutely  entitled  to  one  moiety  of  an  estate  and 
contingently  entitled  to  the  other  moiety  mort- 
gaged both  moieties  to  secure  a  sum  of  1,5002. 
and  subsequently  made  an  absolute  conveyance 
of  the  contingent  moiety  to  a  purchaser.  The 
conveyance  did  not  refer  to  the  mortgage,  and 
the  only  covenant  it  contained  was  one  for  further 
assurance : — Held,  that  the  covenant  for  further 
assurance  was  suificient  to  protect  the  purchaser, 
and  that  as  between  the  two  owners  tlie  unsold 
portion  must  bear  the  whole  mortgage  debt. 
JaneSy  In  re,  Farri?ifftoji  v.  Forrester^  62  L.  J.,  Ch. 
996  ;  [1893]  2  Ch.  461 ;  3  K.  498  ;  69  L.  T.  45. 

Xffect  of  Covenant  against  Inenmbranoes  in 
Karriage  Settlement.] — In  the  year  1810,  a 
testator  devised  his  real  estates  to  E.  B.  in  fee, 
subject  to  the  payment  of  his  debts  and  legacies, 
and  died  in  the  same  year.  A  legacy  of  8002. 
was  never  paid  off.  The  property  consisted  of 
four  estates,  T.,  F.,  P.  and  C.  In  1818  E.  B. 
mortgaged  estates  T.  and  C.  to  W.    In  1822 

E.  B.,  on  his  marriage,  settled  estates  T.,  P.  and 
G.  on  himself  for  life,  remainder  in  strict  settle- 
ment upon  the  first  and  other  sons,  &c.,  of  the 
marriage;  and  he  covenanted  therein  against 
incumbrances.     In  1836  E.  B.  mortgaged  estate 

F.  to  L.  In  1843  the  plaintiff  H.  registered  a 
judgment  against  £.  B.  In  1844  E.  B.  became 
insolvent,  and  C.  was  appointed  his  assignee. 
H.,  the  judgment  creditor,  filed  her  bill  against 
all  the  above  incumbrancers,  against  C,  and 
the  first  tenant  in  tail  ijnder  the  settlement, 
praying  to  be  permitted  to  redeem  prior  incum- 
orances,  ^.,  and  that  C.  should  redeem  her,  or 
be  foreclosed  : — Held,  that  the  effect  in  equity, 
of  the  covenant  against  incumbrances  contained 
in  the  settlement  of  1822,  as  between  the  settlor 
and  the  children  of  the  marriage,  was  to  throw 
the  debts,  which  were  then  charged  upon  the 
four  estates,  upon  that  estate  which  was  left  out 
of  settlement  (F.),  or  upon  the  life-interest  in  the 
settled   estates.      JBugJies  v.    WilliaiM^  1    De 

G.  M.  &  G.  393  ;  3  Macn.  &  G.  683  ;  16  Jur. 
415. 

Two  Estates  mortgaged — Devise  of  one  Subjeet 
to  Debts,  4e.] — J.  B.  being  entitled  to  the  lands 
ef  P.  and  K.  mortgaged  the  same,  and  by  his 
wiU,  having  given  ms  son  H.  B.  all  his  interest  in 
the  lands  of  P.,  devised  thus :  "  I  give,  devise 
and  bequeath  unto  my  son  A.  B.,  but  in  trust 
to  and  for  the  sole  use  and  behoof  of  my  daughter 
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H.  C,  without  the  control  of  her  husband,  all  my 
interest  in  and  to  my  lands  of  E.,  &c,  with  full 
power  to  dispose  thereof  with  the  consent  of 
H.  C,  but  subject  to  my  debts,  legacies,"  &c. 
After  his  father's  death,  H.  B.  took  an  assign- 
ment of  the  mortgage,  and  went  into  possession 
of  all  the  mortgaged  premises.  On  a  bill  filed  by 
H.  C.  and  her  husband  against  H.  B.  and  A.  B., 
praying  a  redemption,  and  charging  that  the 
mortgage  was  then  paid  off  by  the  perception  of 
the  rents  and  profits :— Held,  that  the  lands  of 
K.  were  not  bound  to  exonerate  the  lands  of  P., 
but  that  both  should  contribute  ratably  to  the 
payment  of  the  mortgage ;  but,  the  bill  having 
been  filed  before  the  mortgage  was  paid  off,  the 
costs  of  the  mortgagee  should  be  borne  by 
the  lands  of  K.  exclusively.  Clarke  v.  BreretoTij 
I  Jones,  165. 

Devise  of  Equities  ofBedemption  to  pay  Debts 
—Mortgage  of  one  with  Beeital  that  Debts  wore 
paid.] — ^B.  being  seised  in  fee  of  estates  P.  and  C. 
and  also  of  other  estates,  made  separate  mort- 
gages of  P.  and  C,  and  devised  aU  the  estates 
to  trustees,  upon  trust  by  sale  or  mortgage,  to 
raise  money  to  pay  his  debts  and  legacies,  and 
subject  thereto  upon  trust  for  his  daughter, 
Mrs.  H.,  for  life,  for  her  separate  use,  with 
remainder  upon  such  trusts  as  she  should,  by 
deed  or  will  appoint.  Mrs.  H.,  by  virtue  of 
her  power,  mortgaged  P.  to  A.  in  fee,  by  a  deed 
reciting  that  the  testator's  debts  and  legacies 
had  been  paid  (which  was  not  the  fact),  and 
containing  an  unqualified  covenant  by  Mr.  and 
Mrs.  H.,  against  incumbrances.  Subsequently, 
Mrs.  H.,  by  virtue  of  her  power,  mortgaged  C. 
to  Holmes  in  fee,  and  made  similar  mortgages  of 
other  parts  of  the  estates : — Held,  that,  how- 
ever the  case  might  have  stood,  if  these  mort- 
gages had  been  made  by  virtue  of  on  ownership 
in  fee,  the  recital  and  covenant  in  A.*s  mort- 
gage gave  him  no  right  to  have  P.  exonerated 
from  the  testator's  debts  and  legacies  out  of 
C.  and  the  other  estates,  as  against  Holmes* 
and  the  other  subsequent  mortgages  under  the 
power  of  appointment.  Strtmge  v.  Mawkes, 
4  De  G.  &  J.  632. 


As  between  Pidsno  Mortgagees.  ]— Held, 


also,  that  the  charge  of  debts  contained  in  the  will 
did  not  give  A.  any  right,  as  against  Mrs.  H.*s 
other  mortgages,  to  have  the  testator^s  mortgage 
on  P.  paid  out  of  all  the  devised  estates  ratably, 
but  that  it  must  be  borne  by  P.    lb. 

Devise  of  two  Estates— Mortgage  of  one, 
subsequent  Mortgage  of  other,  to  Bank — Debt» 
how  payable.] — ^A  person,  having  devised  estates 
A.  and  B.,  deposited  the  title  de^  of  A.  with  his 
bankers  to  secure  any  balance  that  might  be 
due  from  him,  and,  being  largely  indebted  and 
unable  to  satisfy  the  debt,  and,  requiring  further 
small  advances,  deposited  with  the  bank  the  title 
deeds  of  B.  The  debt  remaining  due  at  his 
death:— Heid,  that  the  amount  due  up  to  the 
time  of  the  second  deposit  was  payable  out  of  A. ;  * 
and  the  amount  accrued  subsequently  out  of  A. 
and  B.  ratably  ;  the  value  of  A.  to  be  computed 
after  payment  of  the  previous  mortgage.  De 
Roche/ort  v.  Dawef,  40  L.  J.,  Ch.  625  ;  L.  B.  12 
Eq.  540 ;  25  L.  T.  456. 

Trader— Mortgage  by  Consignee.] — ^A  firm  in 
Ceylon  employed  a  firm  in  England  as  their 
agents  and  factors,  the  course  of  business  being 
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that  the  Ceykm  flnn  oonsigiied  caigoes  to  the 
Englidi  firm  fcv  mAe  on  their  acoonnt,  and 
dre^  billa  on  the  EngliBh  firm  against  the  con- 
signments. Consignments  of  ooifee  haying  been 
made  in  this  manner,  and  bills  accepted  by  the 
English  firm  against  them,  the  English  firm 
pledged  the  coffee,  together  with  certain  securities 
of  their  own,  with  T.,  their  broker,  to  secure  a 
large  debt  due  from  them  to  him.  The  English 
firm  became  insolvent,  and  executed  a  creditor's 
deed  under  the  act  of  1861,  and  then  T.  sold  the 
coffee  (which  produced  more  than  sufficient  to 
coTer  the  bills  drawn  against  it)  and  enough 
of  the  other  securities  to  satisfy  his  debt : — Hdd, 
that  the  Ceylon  firm  were  entitied,  as  against  the 
English  firm  in  liquidation,  to  haye  the  remaining 
securities  in  T.*s  hands  marshalled,  and  to  haye 
a  lien  thereon  for  the  balance  due  to  them  upon 
the  coffee  transaction.  Alstonf  Ex  partem  ifol- 
land,  In  re,  L.  B.  4  Ch.  168  ;  19  L.  T.  542  ;  17 
W.  R.  266. 


In  FaTOur  ef  Mortgagee  of  —  Against 


Assignee  in  Baakmptj.] — Mortga^ree  of  trader*s 
furniture,  stock  in  trade,  &c. : — ^H^d,  entitled,  as 
against  the  assignee  of  the  trader  who  had  become 
bankrupt,  to  the  benefit  of  the  doctrine  of  mar- 
shalling ;  and  the  goods  not  in  his  security  held 
first  applicable  to  the  payments  of  the  landlord's 
demand.  Stephensoiij  Ex  parte,  1  De  G.  686 ; 
17  L.  J.,  Bk.  6  ;  12  Jur.  6. 

Between  Judgment  Creditors — Debts  tlurown 
on  nnsettled  Estates.] — A  party  seised  of  several 
estates,  and  indebted  by  judgment,  settles  one 
of  the  estates  for  valuable  consideration,  with  a 
covenant  against  incumbrances,  and  subsequently 
acknowledges  other  judgments : — ^Held,  that  the 
prior  judgments  should  be  thrown  altogether  on 
the  unsettled  estates,  and  that  the  subsequent 
judgment  creditors  had  no  right  to  make  the 
settled  estate  contribute.  Averall  v.  Wade, 
LL  &  Q.  t.  Sugd.  252. 

As  against  Surety.] — Mortgage  of  two  funds 
to  A.  with  a  covenant  by  a  surety.  Second  mort- 
gage of  one  of  the  funds  to  B. ;  B.'s  funds  having 
been  exhausted  in  part  payment  of  A.'s  debt, 
and  A.'s  mortgage  having  oeen  transferred  to  the 
surety  on  payment  by  nim  of  the  balance : — 
Held,  that  B.  had  a  right  to  marshal  the  securities 
as  against  the  surety.  South  v.  Bloxham,  2  H. 
^  M.  457 ;  84  L.  J.,  Ch.  369  ;  11  Jur.  (K.S.)  319  ; 
11  L.  T.  264. 

Taoking  Costs.]  —  Held,  also,  that  the 

surety  could  not  tack,  as  against  B.,  the  costs  of 
a  defence  to  an  action  on  his  covenant,  from 
which  B.  derived  no  benefit,  but  that  he  might 
diarge,  as  against  B.,  all  costs  incurred  for  the 
common  benefit  of  the  persons  interested  in  the 
estate  after  the  first  mortgage.    lb. 

Semble,  also,  that,  as  against  the  original 
mortgagor,  the  surety  might  have  tacked  to  his 
security  all  costs  not  improperly  incurred  as 
surety.    lb. 

Debt  to  Crown— Contilbntion  between  Settled 
and  Vnsottlod  Estates.  ] — ^A  debt  due  to  the  crown, 
overriding  the  entire  estate  of  the  debtor,  having 
been  levied  out  of  one  portion  of  it  only  vested 
in  a  mortgagee,  the  mortgagee  is  not  entitled  to 
contribution  from  purchasers  of  other  portions  of 
the  estate  of  the  crown  debtor,  who  derive  title 
under  a  settlement  for  valuable  consideration 


prior  to  such  mortgage.    HdrUew  y.  0 ' JIaAcrfy, 
LL  ft  G.  t  Plunk.  208. 

CoUatsnl  Soenrity.]— P.  D.  mortgaged  estates 
X.  and  Y.,  and,  as  a  coUateral  securi^,  his  sons 
assigned  their  estates  in  K.  P.  D.  afterwards 
sold  X.  to  the  defendant,  covenanting  against 
incumbrances,  the  mortgagee  purporting  to  be  a 
party  to  but  never  executing  the  conveyance ; 
and  P.  D.'s  sons  executing  a  bond  of  indenmity 
to  the  defendant  against  all  incumbnuicers.  In 
1805  the  mortgagee  filed  a  bill  of  foreclosure 
against  P.  D.,  his  sons,  and  the  defendant,  and 
in  1806  the  sons  made  an  equitable  mortgage  of 
N.  to  the  plaintiff,  who  took  without  notice  of 
the  defendant's  claim : — Held,  that  the  defendant 
had  a  right  to  have  N.  applied  in  payment  of  the 
mortgage  before  the  lands  sold  to  him,  and  that 
the  plaintiff  took  subject  to  the  same  liability; 
held,  also,  that  the  plaintiff  had  a  right  to  have 
Y.  sold,  and  to  redeem  the  mortgage  on  N.  Goinf 
V.  Farrell,  Beat.  472. 

Semble,  but  for  the  pendency  of  the  suit,  the 
plaintiff,  as  equitable  mortgagee,  would  have  had 
priority  to  the  defendant.    A. 

K.  PAYMENT    OFF,    RECONVEYANCE, 

AND   DEEDS. 

» 

1.  PaymeXb  and  Dieeharge,  1636. 

2.  Reconveyanee,  1646. 
8.  I>eedi,  1652. 

1.  Payment  ai^d  Dibchabgb. 

a.  What  Amounts  to,  1636. 

b.  Title  to  Money,  1642. 

c.  Presumption  of,  1643. 

d.  Joint  Receipt,  1643. 

e.  Tender,  1644. 

/.  Interest  and  Costs  after  Tender— &€ 
INTSRBST,  ante,  C.  2,  coL  1470,  and 
Costs  and  Expenses,  post,  8.  3,  & 
COL1843. 

a.  Wliat  Amonnta  to. 

Half-payment.] — ^A  mortgagee  is  not  bound  to 
accept  half  of  his  debt  Bobineon  v.  Cumwung, 
2  AtL  410. 

Seeurity  Ueld  till  Bebt  Paid.]— Estates  being 
conveyed,  among  other  purposes,  to  secure  a 
debt  of  comparatively  small  amount,  the  court 
will  not  direct  a  release  upon  payment  into  court 
of  the  largest  sum  to  which  the  debt  can  in  profaa> 
bility  amount ;  the  incumbrancer  being  entitled 
to  retain  the  security  till  the  debt  is  discharged. 
PostletkuMite  v.  Blytke,  2  Swanst.  256. 

Time  of.] — ^A  lessee  assigned  the  demised 
premises  to  A.  by  way  of  mortgage,  and  after- 
wards made  two  equitable  mortgages  of  them, 
one  to  B.  and  the  other  to  C,  and  died.  C. 
agreed  to  purchase  the  lease  of  his  executors  free 
from  incumbrances,  and  afterwards  took  posses- 
sion of  Uie  premises,  but  did  not  pay  the  purchase- 
money  : — ^Held,  that,  as  between  C.  and  the 
executors,  the  purchase-money  must  be  con- 
sidered to  have  been  applied  on  the  day  on  which 
C.  took  possession,  towards  satialaction  of  the 
incumbrances,  according  to  their  priorities. 
OreetwxHid  v.  Tayhtr,  14  Sim.  505  ;  9  Jur.  480. 

Premature  Payment]— A  payment  of  the 
mortgage-money  before  the  day  limited  by  the 


1687 


MORTGAGE — Payment  offy  Reconveyance  and  Deeds* 


1688 


•deed  to  the  general  agent  of  the  mortgagee,  bat 
without  the  mortgagee  having  anthor^ed  a  pie- 
mature  repayment,  and  without  his  privity,  is 
not  a  good  discharge  of  the  mortgage  debt. 
Burraugh  v.  Crantton,  2  Ir.  Eq.  B.  203. 

Payment  before  Expiration  of  Hetioe.l— A 
son  who  was  residuary  legatee  under  his  &toer*s 
will,  mortgaged  his  interest  under  that  will  to 
H.  The  son  died,  having  made  P.  his  executor, 
•und  A.  his  residuary  legatee,  A.,  as  residuary 
l^atee,  and  H.,  on  behalf  of  himself  and  the 
other  creditors,  brought  an  action  against  the 
•executors  of  the  son  for  administration  of  the 
-8on*8  estate,  andiH.  brought  an  action  against  the 
executors  of  the  father  for  administration  of  the 
fathei^s  estate.  Shortly  after  this,  P.  gave  notice 
to  H.  that  he  should  pay  off  the  mortgage  in  six 
■<»Jendar  months,  and  this  notice  was  accepted 
by  H. : — Held,  that,  notwithstanding  the  giving 
and  acceptance  of  the  notice,  H.,  having  taken 
proceedings  to  recover  his  mortgage-money,  was 
bound  to  accept,  in  satisfaction  of  his  claims,  his 
principal  money  and  costs  with  interest  up  to 
the  time  of  payment,  though  such  payment  was 
made  before  the  expiration  of  the  notice.  A  leock, 
In  re,  PreseoU  v.  Phipps,  23  Ch.  D.  372  ;  49 
L.  T.  240— C.  A. 

Intereit  in  lien  of  Votioe.] — ^After  default  in 
-payment  of  the  mortgage-money  according  to 
the  proviso  for  redemption  in  the  mortgage  deed, 
the  mortagor  is  at  liberty  to  pay  off  the  mortgage- 
money  without  giving  the  mortgagee  six  months* 
notice  if  he  pays  six  months*  interest  in  advance 
in  lieu  of  the  notice.  Johmon  v.  JBcans,  61  L.  T. 
18— C.  A. 

Bight   of  Equitable  Mortgagee.] — An 

•equitable  mortgagee  by  deposit  of  title  deeds  is  not 
entitled  to  six  months*  notice  before  he  is  bound 
to  accept  a  tender  of  the  amount  due,  nor  to  six 
months*  interest  in  lieu  of  such  notice,  but  he  is 
entiUed  to  a  reasonable  time  to  look  up  the  deeds. 
FittgeralSi  Tnutee  v.  Mellersh,  61  L.  J.,  Ch. 
231  ;  [1892]  1  Ch.  385  ;  66  L.  T.  178  ;  40  W.  K. 
251. 

•  Payment  before  Default — ^Dishonour.  1 — On  the 
2nd  of  May,  1837,  freehold  and  copyhold  estates 
were  mortgaged  by  C.  to  I.,  subject  to  a  proviso 
'for  redemption  on  payment  of  10,000Z.,  on  the 
2nd  of  May,  1844,  vrith  half-yearly  interest  in 
the  meantime.  Prior  to  any  default,  C.  paid  to  I. 
7,0002.  by  cheque,  and  gave  him  two  bills  of 
•  exchange  drawn  by  C.  &  Co.,  upon  and  accepted 
by  C.  for  1,6202.,  at  three  months  after  date,  and 
1,5002.  at  six  months  after  date,  and  for  which 
he  signed  a  receipt  which  concluded  as  follows : 
**and  which  cheque  for  7,0002.  and  bills  for 
3,1202.,  making  together  10,1202.,  are  in  full  of 
principal  and  interest  due  to  me  upon  a  mortgage 
of  C.'s  freehold  property  in  K.  and  8.  for  10,0002., 
and  I  do  hereby  undertake  whenever  required 
to  execute  a  conveyance  of  the  said  property." 
I.  gave  this  memorandum,  together  with  the 
title  and  mortgage  deeds  of  the  premises,  to  C. 
The  cheque  for  7,0002.  was  paid,  but  both  the 
bills  of  exchange  were  dishonoured.  C.  after- 
wards conveyed  aU  his  estate  to  a  trustee  for 
the  benefit  of  his  creditors,  and  then  became 
bankrupt.  I.  never  reconveyed  the  premises: 
— Held,  that,  as  between  I.  and  C.  and  his 
..assignees  by  deed  and  his  assignees  in  bank- 
ruptcy,, the  receipt  of  the  cheque  and  bills,  and 
the  giving  the  jibove  memorandum,  did  not  dis- 


charge the  mortgaged  premises  from  the  mort- 
gage ;  but  that  on  their  dishonour  I.  was  entitied 
to  a  decree  against  them  all  for  the  restoration 
of  the  title  and  mortgage  deeds,  and  to  a  decree 
for  foreclosure.  Teed  v.  CarrutJieriy  2  Y.  &|C. 
C.  0.  31 ;  6  Jur.  987. 

Interest  paid  where  no  Charge.] — ^Interest 
was  paid  on  a  mortgage  of  3602.,  from  1829  to 
1852,  but  the  court,  in  1857,  decided  that  1102. 
of  the  3602.  was  not  well  charged  on  the  pro- 
perty : — Held,  in  taking .  the  accounts,  that  ^e 
interest  thus  paid  for  twenty-three  years  on  the 
1102.  ought  not  to  be  treated  as  payments  in 
discharge  of  the  capital  of  the  remaining  2502. 
Blandy  v.  Xtmber^  25  Beav,  537. 

Depreeiation  of  Seenrity.] — ^Where  a  mort- 
gagee  permitted  an  executor  and  devisee  of 
mortgaged  estates  under  the  mortgagor's  will 
to  remain  in  possession  of  mortgaged  leaseholds 
for  fifteen  years,  and  received  interest  from  him 
during  that  time,  on  the  security  becoming  of 
less  value  than  the  debt,  he  was  not  allowed  to 
have  the  unpaid  portion  of  his  mortgage  made 
good  out  of  a  legacy  given  by  the  mortgagor*s 
will,  and  which  had  been  paid  into  court.  Ridg' 
way  V.  Newitead^  9  W.  B.  31. 

Payment  to  what  Attributable.] — ^A.  B.,  an 
equitable  mortgagee,  lent  the  title  deeds  to 
C.  D.,  the  mortgagor,  to  enable  him  to  arrange 
a  sale  of  the  property.  C.  D.  was  indebted  to 
A.  B.,  both  on  the  mortgage  and  on  a  trade 
account.  C.  D.  paid  to  A.  B.  a  part  of  the 
produce  of  the  sale,  but  there  was  no  evidence 
of  his  having  made  any  express  appropriation 
of  that  payment : — Held,  that  it  must  be  under- 
stood that  the  payment  was  made  on  the  mort- 
gage account,  and  that  A.  B.  had  no  right  to 
appropriate  it  to  a  trade  account.  Young  v. 
English,  7  Beav.  10  ;  13  L.  J.,  Ch.  76. 

Mortgagee  ooneurring  in  Bale.] — ^A  mortgagee 
concturod  with  the  transferee  of  the  equity  of 
redemption  in  selling  the  property,  and  he 
allowed  such  transferee  to  receive  the  purchase- 
money: — Held,  that  the  mortgagee  could  not 
afterwards  sue  .the  mortgagor  for  the  debt,  and 
he  was  perpetually  restrained  from  doing  so,  and 
ordered  to  pay  the  costs  of  the  suit.  Palmer  v. 
Hendrie,  28  Beav.  341. 

Bedemption  of  Guarantee  —  Seenrity  not 
aflieeted.] — ^Husband  and  wife  deposited  title 
de^s  of  real  estate,  to  which  the  wife  was 
entitled,  with  certain  bankers,  to  secure  a  run- 
ning account,  not  exceeding  2,0002.  The  father 
of  the  husband  gave  a  written  guarantee  as  a 
further  security.  The  father  subsequently  paid 
a  portion  of  the  amount  due  on  the  security,  and 
redeemed  his  guarantee : — Held,  that  the  security 
was  not  thereby  released  or  affected.  Waugh  v. 
Wren,  9  Jur.  (N.B.)  365  ;  7  L.  T.  612  ;  11  W.  R. 
244. 

Beeeipt  of  Cknnposition  firom  Partner's  Estate.] 
— ^A  solicitor  invested  money  of  a  client  on  an 
improper  security  (a  fourth  mortgage).  It  being 
supposed  that  the  security  was  worthless,  and 
the  solicitor  having  absconded,  the  client  re- 
ceived a  com])08ition  of  5*.  in  the  pound  from 
the  estate  of  the  deceased  partner  of  the  solicitor, 
under  a  general  scheme  of  compromise  between 
the  executors  and  creditors  of  such  deceased 
partner.    The  mortgaged  estate  having  subse- 
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qucntly  proved  sufficient  to  pay  the  fourth  mort- 
gage : — Held,  that  the  amonnt  receiyed  under 
the  composition  must  be  repaid  to  the  partner's 
estate,  and  did  not  enure  to  the  benefit  of  subse- 
quent incumbrancers  on  the  mortgaged  property. 
Sawyer  v.  Goodtdn,  46  L.  J.,  Ch.  289  ;  1  Ch.  D. 
351  ;  34  L.  T.  635  ;  24  W.  R.  493— C.  A. 

Solicitor-Agent  to  receiye  Interest  only.] — 
Where  a  solicitor  employed  by  mortgagor  and 
mortgagee  received  the  interest  on  the  mortgage 
debt  regularly,  and  after  a  time  fraudulently 
obtained  part  of  the  principal  from  the  former  ; 
and,  although  the  interest  was  not  regularly 
paid  to  the  mortgagee,  he  made  no  complaint  to 
the  mortgagor : — Held,  that  the  solicitor  was 
agent  of  the  mortgagee  to  receive  the  interest, 
but  not  the  principal.  Xent  v.  Thomas,  1  H.  &  N. 
473. 

A.  lent  to  B.  1,000Z.  upon  the  security  of  a 
deed,  which  contained  a  covenant  by  him  to 
surrender  copyhold  premises  to  A.*s  use.  No 
surreuder  was  made.  D.,  who  acted  as  attorney 
for  both  parties,  signed  a  receipt  for  the  money, 
and  the  title  deeds  were  delivered  to  him,  and 
he  prepared  and  delivered  to  B.,  but  without  A.'s 
knowledge,  a  schedule  of  the  deeds,  at  the  foot 
of  which  was  a  memorandum,  signed  by  D., 
acknowledging  the  receipt  of  the  deeds,  and 
undertaking  to  deliver  them  up  on  payment  of 
the  princi^  money  and  interest.  The  mort- 
gage deed  remained  in  D.'s  possession,  and  he 
from  time  to  time  received  the  interest,  and  paid 
it  over  to  A.  The  principid  money  was  paid  to 
D.,  who  appropriated  it  to  his  own  use,  and  died 
insolvent : — Held,  first,  that  D.*s  receipt  for  the 
principal,  and  the  memorandum  signed  by  him, 
were  admissible  in  evidence  for  A.  Wilhijuon 
V.  Candlith,  5  Ex.  91  ;  19  L.  J.,  Ex.  166. 

Held,  secondly,  that  neither  the  possession  of 
the  mortgage  deed,  nor  the  receipt  of  the  interest, 
was  any  evidence  of  an  authority  to  D.  to  receive 
the  principal,  and  consequently  that  A.  was 
entitled  to  recover  it  from  B.    IK 

Giving  np  Seeds.]  —  Mere  delivery  up  of 
deeds  does  not  cancel  mortgage  4ebt ;  but,  when 
accompanied  with  mortgage  bond,  on  purpose 
to  release  debt,  in  case  donor  should  die  of  then 
present  illness,  is,  as  it  seems,  a  good  donatio 
caus&  mortis.  Hunt  v.  Beach,  5  Madd.  351  ;  21 
R.  R.  304. 

If  the  scrivener,  having  the  custody  of  the 
security,  delivers  it  up,  being  a  bond,  payment  of 
the  principal  is  good.  Whitlock  v.  Walthaniy 
1  Salk.  157 ;  1  Vem.  150. 

Absence  of  Consideration.] — By  an  inden- 
ture made  in  1858,  G.  mortgaged  to  his  father  a 
share  of  personal  estate  to  which  G.  was  entitled 
in  reversion,  expectant  on  his  mother's  death. 
The  father  died  in  1872,  having  made  another 
son,  C,  his  executor  and  residuary  legatee.  The 
mother  died  in  1887.  C.  shortly  afterwards  sent 
a  letter  to  G.,  enclosing  the  indenture,  and  stating 
that  he  handed  it  over  to  G.  in  compliance 
with  the  wish  of  their  late  mother.  C.  after- 
wards changed  his  mind  and  claimed  the  share 
under  the  mortgage.    No  interest  had  ever  been 

{)aid  on  the  mortgage  debt  by  G.,  and  no  acknow- 
edgment  given  by  him  in  respect  of  it : — Held, 
that,  in  the  absence  of  any  consideration,  the 
letter,  though  coupled  with  delivery  of  the 
mortgage  deed,  was  not  an  effectual  release,  and 


was  incomplete  as  a  gift,  and  did  not  amount  to 
a  declaration  of  trust,  and  that  C.  was  entitled 
to  the  share.  Sdneock,  In  re,  Hancock  v.  Berrey^ 
57  L.  J.,  Ch.  793  ;  59  L.  T.  197  ;  36  W.  E.  710. 

Deed  omitting  to  assign  Dsbt.1 — ^A  deed  was 
executed  by  a  legal  mortgagee  of  leaseholds,  the 
executor  of  the  mortgagor,  and  a  new  mortgagee^ 
whereby,  in  consideration  of  the  payment  by  the 
new  mortgagee  of  the  old  mortgage  debt,  the 
discharge  of  which  the  old  mortgagee  thereby 
acknowledged,  and  in  consideration  of  a  f urthor 
advance  to  the  executor  of  the  mortgagor  by 
the  new  mortgagee,  the  old  mortgagee  and  the 
executor  assigned  the  mortgaged  premises  to  the 
new  mortgagee,  with  a  new  covenant  by  the 
executor  of  the  mortgagor  for  payment  of  the 
aggregate  sum,  and  a  new  proviso  for  redemp- 
tion. The  deed  contained  no  assignment  of  the 
old  mortgage  debt,  but  the  operative  words 
extended  to  all  the  right  and  title  of  the  old 
mortgagee  in  the  premises  : — Held,  that  the  okl 
mortgage  was  not  extinguished  as  far  as  regarded 
priority  over  a  subsequent  incumbrance.  Phillips 
V.  GuUeridqe,  4  De  G,  &  J.  531. 

Deed  not  executed  by  Wife  clsiming  Dower.]^' 

A  lessee  of  land  for  ninety-nine  years  created  a 
mortgage  term  which  ultimately  became  vested 
in  a  trustee  for  a  mortgagee  and  subsequently 
acquired  the  fee.  He  afterwards  became  bimk- 
rupt.  In  pursuance  of  an  agreement  between 
his  assignees,  himself  and  the  mortgagee,  a  deed 
was  executed  by  which  the  mortgagee  released 
the  mortgage  debt,  and  the  fee  simple  was  con- 
veyed to  the  mortgagee  freed  and  discharged 
from  all  equity  of  ademption.  It  was  intended 
that  the  wife  of  the  mortgagor,  who  was  married 
in  1832,  should  join  in  the  deed  for  the  purpose 
of  releasing  her  dower,  but  she  refused  to  execute 
it,  and  after  his  death  she  filed  a  bill  to  enibro& 
her  right  to  dower : — Held,  that  the  mortgage 
debt  was  not  extinguished,  and  that  the  term 
was  not  satisfied  within  the  Satisfied  Terms  Act 
(8  &  9  Vict.  c.  112),  s.  2,  and  that  the  term  afforded 
the  purchaser  protection  against  the  right  of 
dower.  Anderson  v.  Pignet,  42  L.  J.,  Ch.  310 ;. 
L.  R.  8  Ch.  180 ;  27  L.  T.  740 ;  21  W.  E.  150. 

Payment  by  Wife,  Tenant  Ibr  Lifb  nnder  Wili 
of  Husband.] — Where  a  second  wife  takes  large 
benefits  under  her  husband*s  will,  and  pays  off 
a  mortgage  on  lands  devised  by  the  husband 
to  her  for  life,  with  remainder  to  the  issue  of  the 
former  marriage,  and  by  her  consent  the  mortgage- 
term  is  assigned  to  attend  the  inheritance ;  tJus- 
payment  is  prim&  &cie  a  gift  to  the  remainder* 
woman,  and  the  wife  cannot  afterwards  set  it 
aside,  except  on  the  ground  of  fraud  or  mistake. 
Tt^lU  v.  Van  dor  Heyde,  4  Y.  &  C.  173  ;  9  L.  J., 
Ex.  Eq.  27. 

Payment  of  Xortgagee  by  Purchaser.] — ^A. 

having  a  reversionary  interest  in  personal^, 
which  he  had  mortgaged  first  to  B.  and  next  to 
C,  agreed  to  sell  it  to  D.  for  1,5002. ;  and,  D. 
having,  at  his  request,  paid  off  B.  out  of  the 
1,5002.,  he  agreed  that,  until  the  sale  should  be- 
completed,  D.  should  stand  in  the  place  of  B., 
and  have  the  full  benefit  of  her  security : — Held, 
that  B.*s  debt  was  extinguished  by  the  payment 
made  to  her  by  D.,  and,  consequently,  that  D. 
was  not  entitled  to  priority  over  G»  Waits  v.. 
&ymes,  16  Sim.  640 ;  13  Jur.  245. 
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TuldBg  CoaTtjaiMa  of  Sqnitj  of  BodemptioiL] 

—A  second  mortgagee  took  a  convejance  of  the 
equity  of  redemption,  in  consideration  of  the 
debts  doe  to  hiniself  and  the  other  mortgagees, 
which  he  thereby  took  npon  himself  and  cove- 
nanted to  pay  : — Held,  tlutt  his  debt  was  extin- 
guished, and  therefore  that  in  a  foredosure  suit 
instituted  against  him,  by  the  parties  entitled 
to  the  first  and  third  mortgages,  he  was  not 
entitled  to  be  paid  his  debt,  in  priority  to  the 
third  mortgage.  Brown  v.  ^ead^  5  Sim.  535  ;  2 
L.  J.,  Ch.  45. 

Transfor  to  Correspondont,  not  8atisflMtion.]-- 
A.  having  borrowed  money  on  mortgaee  fromB., 
such  mortgage  was  afterwards,  with  the  concur- 
rence of  A.,  transferred  to  C,  the  correspondent 
of  C,  who  paid  the  money  to  B.  by  bills,  for 
which  he  charged  A.  in  the  general  account 
between  them  :-r-Held,  that  this  was  a  transfer, 
and  not  a  satisfaction,  of  the  mortgage.  Campbdl 
V.  DeiU,  2  Moore  P.  C.  292. 

Bond  in  Snbititntion  of  Xortgago.] — ^A  bond 
from  the  owner  of  an  estate,  charged,  to  the 
incumbrancer,  who  signed  a  receipt  for  the 
amount,  is  not  a  substitution  for  the  charge,  but 
merely  an  additional  security ;  and  the  estate 
not  thereby  released.  Saunden  v.  Leslie^  2 
Ball  k  B.  509  ;  12  B.  B.  114. 

Sridoneo.]  —  It  is  not  incumbent  on  the 
creditor  to  prove  that  it  was  not  the  intention 
of  the  parties  to  this  transaction  that  the  bond 
should  be  a  substitution  of  the  charge,  but  it  lies 
on  the  owner  of  the  estate  to  make  out  that  the 
estate  is  discharged.    lb. 

Payment  into  Court — 7  0eo.  8,  e.  20.] — ^When 
a  mortgagor  who  is  being  sued  at  law  for  the 
mortgage  debt  obtains  an  order  under  7  Geo.  2, 
c.  20,  for  payment  into  court  of  the  money  due 
from  him,  and  pays  such  money  into  court 
accordingly,  such  payment  operates  as  a  com- 
plete discharge  from  the  mortgage  debt,  and  the 
mortgagor  is  not  bound  to  see  to  the  application 
of  the  money.  Baurton  v.  WUliaftUy  39  L,  J., 
€h.  800  ;  L.  R.  5  Ch.  655  ;  18  W.  R.  1089. 

Payment  under  Protest.]'— If  mortgagee  makes 
unfounded  claims  and  refuses  to  reconvey  unless 
they  are  paid,  and  mortgagor  pays  under  protest, 
he  can  maintain  bill  for  repayment.  Chappie  v. 
Malion,  Ir.  B.  5  £q.  225. 

Practice — ^Belief.] — The  mortgagee,  on  her 
marriage,  settled  the  mortgaged  estate  on  herself 
for  life,  remainder  to  the  issue  of  that  marriage. 
The  mortgagor  brings  a  bill  to  redeem.  Mort- 
gagee omits  setting  forth  the  settlement  in  her 
Answer  ;  the  mortgagor  has  a  decree  to  redeem, 
and  pays  the  mortgage  money ;  afterwards  the 
issue  of  the  mortgagee  brings  an  ejectment  on 
the  settlement  and  recovers  the  mortgaged 
premises.  The  mortgagor  relieved,  having  paid 
his  money  pursuant  to  the  decree,  and  having 
been  in  no  fault.  Chapman  v.  Dmusomhe^  2  Yem. 
142. 

Hon-payment  on  Day.] — ^Where  a  mort- 

fj^agee  agrees  to  take  a  portion  of  his  debt  in  lieu 
of  the  whole,  upon  payment  on  a  given  day,  the 
court  will  not  relieve  against  the  effect  of  its 
non-payment  on  that  day.  Ford  v.  Chesterfield 
(^Earl),  19  Beav.  428. 
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Letters  eanooUinsr  Xortgago.]— Letters 

by  a  mortgagee  to  defendants  beneficially  in- 
terested in  the  equity  of  redemption,  promising 
that  her  executors  should  cancel  the  mortgage, 
and  containing  words  of  gift: — Held,  to  1^  no 
defence  to  a  suit  of  foreclosure  by  the  executors 
of  the  mortgagee.  Scalet  v.  Maude^  6  De  G. 
M.  ft  a.  43;  25  L.  J.,  Ch.  433  ;  1  Jur.  (N.S.)  1417  ; 
4  W.  R.  109. 


b.   Title  to  Koney. 

Xxeontor,  not  Heir,  Entitled.]— The  executor, 
not  the  heir,  of  a  mortgagee  in  fee  is  entitled  to 
the  money  secured  by  the  mortgage*  Thamr 
borough  v.  Baker,  3  Swanst.  628. 

SoToral  Xortgageoi.] — ^Where  a  mortgage  is 
made  to  several  persons  jointly,  they  are  in 
equity  tenants  in  common  of  the  mortgage 
money.  Viohers  v.  Cowell,  1  Beav.  529 ;  3  Jur. 
864. 

Beriteei  f6r  Lifb  and  in  Fo6.]~Where  mort- 
gagee devises  mortgage  to  A.  for  life,  remainder 
in  fee  to  B.,  and  mortgage  in  fee  is  redeemed, 
tenant  for  life  takes  one-third,  and  remainderman 
two-thirds  of  mortgage  money.  Brent  v.  Bett, 
1  Vem.  70. 

Tenant  for  life  and  Benudndermen.] — The 
bill  was  to  redeem  a  mortgage.  It  was  objected 
that  the  defendant  was  only  tenant  for  Ufe  of 
the  equity  of  redemption,  and  the  remaindermen 
over  were  not  made  parties.  Court  directed  a 
bill  to  be  brought,  the  defendant  to  have  a  sale, 
the  mortgage  debt  paid,  and  the  surplus  dis- 
tributed amongst  the  tenants  for  life,  and  the 
remaindermen  in  proportion  according  to  their 
respective  interests.  TJiynn  v.  Dutall,  2  Yem. 
117. 

Payment  into  Court.] — Testator,  having  a 
debt  secured  on  lands,  gives  the  mortgage  money 
to  the  mortgagor,  and  desires  that  he  will  give  a 
reversionary  interest  therein  to  a  third  person. 
The  mortgagor,  selling  the  estate,  shall  bring  ih& 
mortgage  money  into  court  for  the  use  of  the 
devisee,  subject  to  the  life  estate.  LeusU  v. 
King,  2  Bro.  C.  C.  600. 

Sale  of  Property.] — ^A  mortgagee  having 

commenced  an  action  against  the  mortgagor  to 
recover  the  mortgage  money  upon  a  collateral 
security,  the  mortgagor  obtained  an  injunction 
against  the  action,  upon  the  terms  of  his  paying 
into  court  the  sum  which  appeared  to  be  really 
due  upon  the  mortgage.  The  sum  was  accord- 
ingly paid  in  and  invested  in  stock,  and  that 
stock  was  afterwards  blended  with  other  stock, 
purchased  with  another  sum  of  money  paid  into 
court  in  the  same  suit.  The  mortgaged  property 
having  been  afterwards  sold  under  a  decree  in  a 
different  suit  between  the  mortgagee  and  mort- 
gagor, the  mortgagee  became  the  purchaser,  and 
he  was  allowed  to  deduct  from  the  purchase- 
money  the  amount  due  to  him  on  the  mortgage : 
— Held,  that  the  mortgagor  was  entitled  to 
receive  back  the  stock  which  had  been  purchased 
with  the  sum  paid  in  by  him  upon  obtaining  the 
injunction,  and  also  the  accumulated  dividends 
which  had  accrued  on  that  stock.  Taylor  v. 
Waters,  1  MyL  &  Cr.  266 ;  5  L.  J.,  Ch.  210. 


Joint  Tonaney  or  Tenaney  in  Common.]  — 

Mortgages  in  fee  were  taken  in  the  name  of 
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three  Biaten  as  joint  tenants,  each  of  the  deeds 
containing  a  clause  by  which  it  was  declared 
that  the  mortgage  money  belonged  to  the  mort- 
gagees on  a  joint  account  in  equity  as  well  as  at 
Uw.  The  money  advanced  on  the  security  of 
the  mortgages  formed  part  of  the  proceeds  of  the 
estate  of  a  brother,  to  which  the  three  sisters 
were,  under  his  will,  entitled  as  tenants  in 
common.  Having  regard  to  this  fact  and  the 
other  facts  in  evidence: — Held,  that  notwith- 
standing the  insertion  of  the  joint  account 
clause  the  mortgagees  were  entitled  to  the  mort- 
gage money  as  tenants  in  common.  Jackson,  In 
re,  Smith  v.  Sihthorpe,  56  L.  J.,  Gh.  593 ;  84 
Ch.  D.  732  ;  66  L.  T.  562  ;  36  W.  R.  646. 

See  dUo  Executor  and  Administbatob. 


o.  Presiunptlon  of. 

Alter  Twenty  Tears.] — Satisfaction  of  a  mort- 
gage to  be  presumed  after  twenty  years*  posses- 
sion by  the  mortgagor,  without  payment  of 
interest,  demand  or  acknowledgment.  Semble. 
Chrietopliere  v.  Sparks,  2  J.  ft  W.  223. 

Twenty -fiye  Tears.]  —  Mortgage  presumed 
satisfied,  no  interest  having  been  received  for 
twenty-five  years.  Hillary  v.  Waller,  12  Ves. 
266. 

Babattal.] — ^Twenty  years  are  not  an  absolute 
bar  to  a  mortgagee.  It  is  merely  a  case  of  pre- 
sumption which  may  be  rebutted.  Stewart  v. 
NiekolU,  Tarn.  807. 

Praetloe.] — There  is  no  general  rule  in  this 
court  for  presuming  a  mortgage  satisfied  after 
twenty  years,  or  any  other  period  of  time, 
elapsing  without  payment  or  demand  of  prin- 
<;ipal  or  interest ;  and,  if  a  jury  should  on  that 
ground  presume  the  bond  satisfied  which  is  given 
as  a  collateral  security  to  the  mortgagee,  yet  the 
mortgagee  is  not  thereby  prevented  from  shewing 
the  truth  of  the  case  in  ttiis  court,  if  in  fact  the 
money  has  not  been  paid.  ToplU  v.  Baker,  2 
Cox,  119;  2  B.  B.21. 

Baferenea  to  Inquire.] — ^Although  non- 
payment of  interest  for  twenty  years  on  a 
mortgage,  where  clear,  and  no  demand,  raises  a 
presumption  of  payment,  yet  on  doubtful  cir- 
cumstances, and  the  original  mortgage  admitted, 
it  was  referred  to  the  master,  to  inquire  whether 
any  interest  had  been  paid.  Trash  v.  White,  3 
Bro.  C.  0.  289. 

See  also  Limitations,  Statute  of. 

d.  Joint  Receipt. 

Equitable  Charge.] — ^When  an  equitable  charge 
is  vested  in  two  persons  even  as  joint  tenants, 
the  money  cannot  be  paid  to  one  without  special 
authority  from  the  otner,  so  as  to  discharge  the 
estate  which  forms  the  security.  Matson  v. 
Dennis,  4  De  G.  J.  ft  S.  345  ;  10  Jur.  (N.8.)  461  ; 
10  L.  T.  891 ;  12  W.  B.  926. 

Sereral  Xortgages — Payment  by  Pnrohaier.] 
— ^A.  being  entitled  to  4,500/.  secured  on  his 
father's  estate,  and  payable  after  his  father's 
death,  borrowed  1,5002.  of  B.,  and  assigned  to 
him  the  4,500Z.,  with  power  to  sell  the  same  and 
give  an  effectual  discharge  to  the  purchaser.  A. 
afterwards  borrowed  money  of  other  persons  and 
gave  similar  securities  to  them.    The  estate  was 


subsequently  sold  under  the  Other's  will : — ^Held, 
that  the  purchaser  of  the  estate  could  not  safely 
pay  the  whole  4,500/.  to  B.  on  his  sole  receipt, 
but  that  all  the  other  persons  who  had  chuges- 
on  that  simi  must  be  made  parties  to  the  con- 
veyance and  give  receipts  for  the  portions  of  it  to> 
which  they  were  respectively  entitled.  Brasiter 
V.  Hudson,  9  Sim.  1. 

Deed  ezecntad  by  One  Joint  Xortgagee  Onlj.l 
— ^A  mortgage  made  to  A.,  B.  and  C,  vras  paid 
off.  The  d^ad  of  release  recited  that  the  sum  of 
3,000/.,  part  of  the  mortgage  debt,  was  not  the 
money  of  A.,  B.  and  C,  bat  belonged  to  D.  and 
E.,  upon  a  joint  account.  D.  and  E.  were  parties- 
to  the  deed,  and  purported  to  acknowle^e  the 
receipt  of  the  money.  The  deed  was  not  exe- 
cuted by  D.,  and  E.  received  the  3,000/.  The 
estate  being  subsequently  sold : — Held,  that  the 
purchaser  could  not  ref  yse  to  complete,  on  the 
ground  that  there  was  no  sufficient  discharge  of 
the  3,000/.  mortgage  debt.  Matson  v.  BenmiSy 
10  L.  T.  391  ;  12  W.  B.  696. 


6.  Tender. 

Hot  Payment.] — ^In  cases  of  l^;al  or  equiuble 
mortgage,  a  tender  properly  made  and  improperly 
rejected  is  not  eqmvalent  to  payment.  Bank  if 
New  South  Wales  v.  O'  Connor,  58  L.  J.,  P.  C.  82 ; 
14  App.  Cas.  273 ;  60  L.  T.  467 ;  38  W.  B.  465— 
P.O. 

Cheqne  instead  of  Cash— SoUeitor't  Authority.] 
— ^A  solicitor,  having  authority  from  the  mort- 
gagees to  accept  a  tender  of  the  amount  due  under 
the  mortgage,  has  no  Implied  authority  to  accept 
the  tender  of  a  cheqne  in  lieu  of  cash,  so  as  to 
make  such  a  tender  good  in  law  as  against  the 
mortgagees.  Blumberg  v.  Life  Interesis  and 
Reversionary  Securities  Corporation,  66  L.  J., 
Ch.  127;  [18971  1  Ch.  171  ;  75  L.  T.  627:  45 
W.  B.  246.  Affirmed  on  the  facts,  67  L.  J.,  Ch. 
118  ;  [1898]  1  Ch.  27 ;  77  L.  T.  506— C.  A. 

Absolatoor  ConditioiLal.] — ^Under  the  circum- 
stances of  the  case,  a  tender  of  mortgage  mon^ 
held  to  be  absolute  and  not  conditionaL  Morley 
V.  Bridges,  2  ColL  C.  C.  621. 

Plaee  of.] — Six  months*  notice  given  to  pay  in 

the  mortgage  money  at Hall,  thougn  this 

be  not  the  place  mentioned  in  the  proviso  of  the 
deed,  yet  where  money  was  lent  in  town,  and 
no  objection  made  to  the  notice,  no  reason  for  a 
personal  tender,  or  to  make  a  man  carry  a  great 
sum  to  a  person  in  the  country.  Gyles  v.  UaU, 
2  P.  Wms.  378. 

Lapse  of  Time  After.] — Tender  of  payment  by 
mortgagor  to  agent  of  mortgagee,  and  refusal  to 
accept,  and  twenty-four  years  thereafter  suffered 
to  elapse  by  mortgagee  without  demand  of  prin- 
cipal or  interest.  Payment  of  principal  and 
interest  for  whole  time  decreed  under  the  circum- 
stances.   Meade  v.  Bandon  (Earl),  2  Dow,  268. 

Hotioe.l — ^As  to  a  tender  of  mortgage  money 
there  ougnt  to  be  reasonable  notice  olt  paying  it 
in,  and,  if  the  tender  be  insisted  on  to  stop 
interest,  the  money  must  be  kept  dead  from  that 
time,  because  the  party  is  to  oe  always  ready. 
Gyles  V.  Hall,  2  P.  Wms.  378. 
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PraetiM — Baftual  to  Aeoopt.]  —  Upon  the 
expiration  of  a  notice  to  pay  oH  mortgase  money, 
the  mortgagees  are  bound  to  know  and  to  state 
the  amount  dne  for  principal,  interest,  and  costs. 
And,  if  the  mortgagees  refose*  to  xeceiye  the 
amoant  tendered  by  the  mortgagor,  as  doe  for 
principal,  interest,  and  costs,  they  do  so  at  their 
own  risk.  And  a  sam  having  been  tendered  and 
refused  : — Held,  upon  a  claim  to  redeem,  that  the 
mortgagors  were  entitled  to  a  decree  for  an 
account  of  the  principal,  interest,  and  costs,  and 
that  the  interest  (if  the  principal  did  not  appear 
to  have  been  lying  idle)  must  be  continued  to 
the  time  of  taking  the  account ;  and  that,  if  the 
sum  tendered  did  not  amount  to  the  sum  dne,  the 
plaint  iffs  must  pay  the  costs ;  but,  if  it  exceeded 
the  amount  found  due,  the  defendants  must  pay 
the  costs.  Harmer  v.  PriegOey,  16  Beav.  569 ;  22 
L.  J.,  Ch.  1041  ;  1  W.  R.  343. 

BofBsal  to  BeeonTOj.] — A  mortgagee 


having  refused  to  reconvey  and  deliver  up  the 
title  deeds,  though  the  amount  of  the  mortgage  I 
money  and  interest  was  tendered  to  him  on  the 
day  on  which  the  mortgage  was  redeemable,  a 
decree  was  made  against  him,  with  costs ;  and, 
the  money  having  been  paid  into  court,  no 
interest  was  allowed  to  him  subsequent  to  the 
tender.    RobarU  v.  Jefferyt,  8  L.  J.  (OA)  Ch.  137. 

What  amounts  to  Tender.] — The  defen- 


dants  having  mortgaged  a  house  to  the  plaintifb 
assigned  the  equity  of  redemption  to  a  purchaser, 
who  executed  a  further  charge  to  the  plaintiffs. 
The  plaintifEs  then  sued  the  defendants  upon  the 
covenants  of  the  mortgage.  The  defendants 
took  out  a  summons  for  a  stay  of  proceedings 
upon  payment  within  a  month  of  principal, 
interest,  and  costs,  and  for  a  reconveyance  of 
the  mortgaged  premises  ;  but  no  order  was  made 
upon  the  summons,  in  consequence  of  the  refusal 
of  the  plaintiff  to  reconvey  except  on  payment 
of  the  further  charge.  The  question  between  the 
parties  was  subsequently  stated  in  a  special  case, 
and  was  decided  in  favour  of  the  defendants,  the 
costs  being  reserved.  In  taking  the  mortgage 
accounts  the  chief  clerk  computed  the  Interest 
down  to  the  date  of  payment.  The  defendants 
took  out  a  summons  to  vary  the  certificate  by 
disallowing  all  interest  from  the  date  of  the 
hearing  of  the  summons  to  stay  proceedings : — 
Held,  that  the  summons  to  stay  was  not  equiva- 
lent to  a  tender,  and  that  the  application  failed 
— that  the  plaintifiiB,  having  in  effect  disputed 
the  right  of  the  defendants  to  redeem,  ought  to 
be  deprived  of  the  costs  occasioned  by  their 
unsuccessful  claim,  but  that  they  were  entitled 
to  the  other  costs  of  the  action.  Xmnairdy. 
Trollope,  68  L.  J.,  Ch.  656 ;  42  Ch.  D.  610 ;  60 
L.  T.  892. 

I^junetioii  against  IQectmont.]— The 

plaintiff,  being  the  purchaser  from  a  co-heir  of  a 
mortgagor,  hwl  tendered  the  mortgage  money. 
An  injunction  was  granted  to  restrain  the  mort- 
gagee in  possession  from  proceeding  in  ejectment 
against  a  lessee  of  the  property,  the  plaintiff 
undertaking  to  make  the  other  co-heirs  parties. 
Hemes  v.  Griffiths,  2  W.  B.  72. 

Pamsing  Assignment.]  —  On  tender  of 

redemption  of  mortgage,  mortg^igee  is  entitled  to 
have  a  reasonable  time  to  peruse  the  assignment. 
WiUlMwy.  Smith,  9  Mod.  441. 

Where  covenants  are  inserted  in  a  deed  of 
assignment,  on  the  part  of  a  mortgagee,  he  may 


refuse  to  take  the  principal  and  interest,  though 
tendered,  till  he  had  advised  with  his  attorney 
on  the  safety  of  executing  the  assignment.  8,  C, 
3  Atk.  89. 

2.  Reconvetaitoe. 

a.  Right  to,  1646. 

h.  Presumption  of,  1650. 

0.  None  Executed,  1650. 

d.  Obtained  by  Fraud,  1650. 

e.  Under  Conveyancing  Act,  1881,  s.  15.  See 
Assignment  and  Tbansfeb,  ante,  D.  6,  ooL 
1490. 


a.  Biffht  to. 

Ctonorally.]  —  Bill  against  a  mortgagee,  to 
oomnel  him  to  reconvey  upon  payment  of  prin- 
cipal and  interest.    Cox  v.  Coj/in,  9  Mod.  12M). 

Equitable  mortgagees  by  deposit  of  title  deeds 
took,  at  the  time  of  the  mortgage,  a  conveyance 
from  the  mortgagor  of  the  legal  estates  in  the 
mortgaged  properties.    They  were  subsequently 

Eaid  off,  when  they  surrendered  to  the  mortgagor 
is  title  deeds,  but  did  not  give  up  the  convey- 
ance. They  afterwards  claimed  a  right  to  retain 
it  as  agaiost  his  subsequent  mortgagees  of  the 
same  properties,  on  the  ground  that  it  com- 
prised other  property  besides  those  specifically 
mortgaged  to  them  : — Held,  that  those  claiming 
under  Sie  mortgagor  were  entitled  to  a  recon- 
veyance of  the  legal  estates  in  the  specifically 
mortgaged  properties.  Yo%ng  v.  Wkitekureh 
and  EUeimere  Banking  Co.,  87  L.  J.,  Ch.  186  ; 
17  L.  T.  406. 

Hot  till  Payment.] — ^Until  a  mortgagee  is  paid 
off,  he  is  not  obliged  to  re-convey.  Lacey  v. 
Waghorne,  59  L.  T.  208. 

Bolbre  Period  iUad  for  Ropayaiant.] — ^A  mort- 
gagor cannot  compel  a  mortgagee  to  reconvey 
the  premises  prior  to  the  period  fixed  in  the 
proviso  for  redemption  for  repayment  of  the 
mortgage  money,  although  the  mortgagor  tenders 
the  principal  and  full  amount  of  interest  which 
would  be  due  at  that  period.  JBroton  v.  Oole,  14 
L.  J.,  Ch.  167  ;  9  Jur.  290. 

After  Xonej  in  Xortgageo'a  Hands.] — Mort- 
gagee cannot  be  compeUed  to  reconvey  till  the 
money  due  is  actually  in  his  hands.  On  payment 
into  court,  is  not  sufficient.  PosUethwaite  v. 
Blythe,  3  Madd.  242. 

After  PayBiant.]  — A  purchaser  of  property 
collaterally  charged  to  secure  a  bond  debt,  for 
which  he  mortgages  the  purchased  estate,  and 
pays  the  remainder  of  the  purchase-money,  is 
not  entitled  to  insist  on  having  the  property 
leconveyed  to  him,  free  of  incumbrance,  before 
he  pays  the  sum  so  secured  by  mortgage  ;  and,  if 
he  file  a  bill  to  have  the  estate  reconveyed  to 
him,  and  a  declaration  of  court  as  to  the  persons 
entitled  to  receive  the  money,  where  there  are 
two  sets  of  claimants,  he  will  be  considered  as 
merely  a  mortgagor  filing  bill  to  redeem,  and 
must  pay  idl  costs,  although  he  has  paid  the 
money  into  court.  Brew  v.  Marman,  5  Price, 
319. 

Every  mortgagor  has  the  right  to  have  a  recon- 
veyance of  the  mortgaged  property  upon  pay- 
ment of  the  money  due  upon  the  mortgage,  and 
the  mortgagee  is  charged  with  the  duty  of 
making  such  'reconveyance  upon  such  payment 
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being  made.  WeUher  v.  Jones,  35  L.  J.,  P.  C.  30 ; 
L.  R.  1  P.  C.  50  ;  12  Jur.  (NJB.)  381 ;  14  L,  T. 
686  ;  14  W.  R.  484. 

Collateral  Seeurity  —  SerenuLee.!  —  Where, 
therefore,  a  mortgagee,  having,  besides  the  pro- 
perty mortgaged,  certain  promissory  notes  made 
oy  the  mOTtgagor  as  collateral  security  for  his 
debt,  transf en«d  the  mortgage  without  assigning 
the  collateral  securities : — Held,  is  not  entitled 
so  to  sever  the  debt  from  the  security.    lb, 

Ii^UBOtion.] — ^An  injunction,  granted  against 
his  proceeding  at  law  to  recover  the  amount  of 
one  of  his  notes,  pending  a  suit  instituted  by  the 
mortgagor  to  redeem  and  to  settle  the  equities  of 
the  parties,  was  sustained.    Ih, 

After  Payment  on  Collateral  Security.]  — 
Where  a  debt  is  secured  by  mortgage,  covenant 
and  bond,  if  the  mortgagee  obtain  full  payment 
on  the  bond  or  covenant,  the  mortgagor  becomes 
entitled  to  the  estate.  Lockhart  v.  Hardy^  9 
Beav.  349  ;  16  L.  J.,  Ch.  347  ;  10  Jur.  532. 

To  Whom.] — ^A  mortgagee  is  not  bound  to 
convey  the  legal  estate  in  the  mortgaged  pro- 
perty and  to  deliver  up  the  title  deeds  to  a  person 
from  whom  he  has  accepted  payment  of  principal, 
Interest,  and  costs,  if  that  person  has  only  con- 
tracted to  purchase  a  part  of  the  mortgaged 
estate,  and  has  not  accepted  the  title.  Pea/roe 
V.  Marrit,  39  L.  J.,  Ch.  342  ;  L.  R.  6  Ch.  227  ;  22 
L.  T.  190  ;  19  W.  R.  196.  Varying  38  L.  J.,  Ch. 
566  ;  L.  R.  8  Eq.  217  ;  21  L.  T.  287  ;  17  W.  R. 
1001. 

A  mortgagee  cannot  be  compelled  to  place 
another  person  in  his  stead  as  mortgagee,  and 
he  may  therefore  refuse  to  convey  the  mort- 
gaged premises  to  any  person  who  should 
become  mortgagee  by  that  conveyance.  In  the 
absence  of  contract,  he  can  only  be  called  upon 
to  reconvey  to  the  mortgagor  or  his  assignee. 
A  petition  of  a  tenant  for  life  of  an  equity  of 
redemption  for  a  transfer  of  the  first  mortgage 
on  payment  by  her  into  court  of  the  moneys 
secured  thereby,  while  a  second  mortgagee  was 
in  possession,  was  dismissed  with  costs.  Calyer 
V.  Colyer,  3  De  G.  J.  &  S.  676  ;  9  L.  T.  214  ;  11 
W.  R.  587,  1051. 

In  Aeoordanoe  with  Limitationi.] — ^The  same 
tenant  for  life  having  filed  her  bill  to  redeem 
that  and  a  second  mortgage,  the  case  was  con- 
sidered as  though  the  plaintiff  Were  tenant  in 
fee,  and  a  decree  was  made,  but  with  a  direction 
that  the  reconveyance  should  be  made  according 
to  the  limitations  of  the  wiU  under  which  the 
plaintiff  was  tenant  for  life.    1  b. 

On  Tender  by  Person  partially  Intereited.]— 
On  tender  by  a  person  having  a  partial  interest 
giving  a  right  to  redeem,  the  mortgagee  is  bound 
to  convey,  but  the  conveyance  should  reserve  the 
equities  of  the  other  persons  interested.  Pearce 
v.  MarHtf  supra. 

To  Administrator— Hotwithitanding  Infiuitf 
Intereited.] — In  a  suit  for  the  foreclosure  of  a 
mortgage  of  leasehold  premises  created  by  an 
administrator  and  next-of-kin,  an  order  was 
made  on  motion  for  the  mortgagee  to  assign  the 
mortgaged  premises  to  the  administrator,  upon 
payment  of  principal,  interest,  and  costs ;  not- 
withstanding that  some  of  the  persons  interested 
in  the  equity  of  redemption  were  in&nts,  and 


that  the  case  was  not  within  the  stat.  7  Geo.  8, 
c.  20.  6frans  v.  MUehell,  10  Sim.  484  ;  9  Ii.  J., 
Ch.  171. 

Ho  Party  to  Conyey.] — ^An  executor  of  a  mort- 
gagee restrained  from  enforcing  payment,  and 
the  money  ordered  into  court,  whero  there  was 
no  heir  of  the  mortgagee  who  could  reoooTey. 
Schoole  V.  8aU,  1  8ch.  ac  Lef.  176. 

Conitmetlon.] — ^Wherc  in  a  deed  of  mortgage 
it  was  recited  that  the  mortgagor  was  entitled 
under  his  father's  will  to  a  life  estate  in  the 
hereditaments  comprised  in  the  said  deed,  with 
remainder  to  his  children  as  tenants  in  tail 
general,  with  cross-remainders  between  them, 
and  that  for  the  purpose  of  Increasing  the  mort- 
gagee's security  one  of  his  daughters  and  her 
husband  (parties  thereto  of  the  second  part)  oad 
agreed  to  bar  the  estate  tail  in  remainder  vested 
in  them,  the  reconveyance  to  be  made  to  the 
mortgagors  respectively  according  to  their 
original  respective  estates  and  interests  therein : 
— Held,  that,  according  to  the  true  construction 
of  the  proviso  for  redemption,  the  parties  were 
entitled  to  a  re-conveyimoe  of  the  estates  as 
originally  created  by  the  will,  and  not  as  altered 
for  the  purposes  of  the  mortgage.  Plondeyy. 
Felton,  58  t.  J.,  P.  C.  60  ;  14  App.  Gas.  61 ;  60 
L.  T.  193— P.  C. 

Hotioa.] — An  equitable  mortgagee,  who  had 
proved  his  debt  before  the  master,  was  ordered 
to  reconvey  to  the  purchaser,  upon  receiving  his 
money,  without  the  usual  notice.  Matson  v. 
Sioift,  5  Jur.  646. 

Under  7  Geo.  9,  e.  20.] — A  first  morigagee 
brought  an  action  on  the  covenant  in  the  mort- 
gage deed,  having  received  a  notice  from  a  second 
mortgagee  not  to  deliver  up  the  deeds.  The 
mortgagor  applied  to  the  court  to  compel  the 
plaintiff,  under  the  7  Geo.  2,  c.  20,  to  reconvey 
the  premises  upon  payment  of  the  principal, 
interest  and  costs ;  and  the  court  held  it  to  be  a 
case  within  the  statute,  and  nmde  the  order. 
Dixon  V.  Wigram,  2  C.  &  J.  61 3  ;  1 L.  J.,  Ex.  233. 

The  7  Geo.  2,  c.  20,  s.  1,  applies  only  to  cases 
in  which  the  mortgagee  is  not  in  possession,  and 
in  which  he  has  not  attempted  to  exercise  the 
right  of  sale.  Sutton  v.  Bawlingi,  3  Ex.  407  ;  6 
D.  ac  L.  673 ;  18  L.  J.,  Ex.  249. 

Therefore,  where  a  mortgagee,  in  pursuance  of 
a  power  of  sale,  attempted  to  dispose  of  the  pro- 
perty, but  without  success,  the  court  refusea  to 
compel  him  to  reconvey  the  premises  and  deliver 
up  the  deeds,  except  on  payment  of  the  costs  of 
the  abortive  attempt  at  sale,  and  of  shewing 
cause  against  the  rule.    lb. 

Hotiee  Diipnting  Bight  to  Bodooin.] — 

To  a  rule  calling  upon  the  mortgagee  to  shew 
cause  why,  upon  payment  of  principal  and 
interest,  he  should  not  reconvey  the  mortgaged 
premises,  and  deliver  up  the  deeds,  it  is  an 
answer  that  the  mortgagee  has  delivered  a  notice 
in  writing  that  he  disputes  the  right  of  the 
mortgagor  to  redeem,  although  the  delivery  of 
such  notice  has  been  made  since  the  rule  was 
obtained.    FUbee  v.  BopUns,  6  D.  &  L.  264. 

Where  a  mortgagee,  by  notice  to  the  mort- 
gagor, under  7  Geo.  2,  c.  20,  s.  3,  seeks  to  deprive 
the  latter  of  taking  advantage  of  an  I4>plicatiaa 
to  a  court  of  oonmion  law,  such  notice  should 
contain  sufficient  to  enable  the  court  to  form  an 
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opinion  as  to  the  nature  of  the  objection  npon 
which  the  right  to  redeem  is  disputed,  and 
"whether  or  not  a  case  for  the  exercise  of  its 
jtmsdiction  exists.  Doe  d.  Marrijum  v.  Zou4!h, 
6  D.  &  L.  270  ;  18  L.  J.,  Q.  B.  278 ;  14  Jur.  868. 
If  such  a  notice  contains  a  mere  statement 
that  the  mortgagee  insists  that  the  mortgagor 
has  no  right  to  redeem,  by  reason  of  the  mort- 
gaged premises  being  chargeable  with  other 
principal  sums  than  those  appearing  on  the  face 
of  the  mortgaged  deed,  or  amnitted  by  the  mort- 
gagor to  be  due,  it  is  insufficient.    lb, 

Praetioe — ^Bight  disputed— 7  Geo.  9,  e.  20.] 

•^The  court  will  not  interfere  under  the  7  Geo.  2, 
c  20,  upon  an  application  by  the  mortgagor  to 
compel  the  mortgagee  to  reconvey  the  mortgaged 
premises,  where  the  right  to  redeem  is  disputed 
upon  the  affidavits.  Ooodtitle  d.  FisMr  y« 
BUhop,  1  Y.  &  J.  344. 


Betting  aside  Sale.]— Where  an  owner 


of  an  estate  has  first  mortgaged  the  property, 
and  then  parted  with  the  whole  interest,  he  may, 
eren  upon  a  bill  framed  as  a  redemption  bill, 
obtain  a  reconveyance  of  the  estate,  it  the  facts 
are  such  as  to  entitle  him  to  have  the  trans- 
action set  aside  on  any  established  ground  of 
equitable  relief.  JenkinM  v.  Parry^  14  L.  T.  503. 
But  where  a  plaintiff  alleges  that  the  defen- 
dants who  purchased  the  property  were  acting 
at  the  time  as  his  professional  advisers,  and  they 
by  their  answer  admitted  that  they  had  acted 
in  that  capacity,  but  that  they  had  ceased  to  do 
80  for  some  time  previously  to  the  transaction, 
and  the  plaintiff  did  not  amend  the  bill  and  put 
the  fact  in  issue ;  and  where  the  case  made  by 
the  bill  was  in  several  material  points  varied  by 
the  evidence,  the  plaintiff  is  disentitled  to  relief, 
and  the  decree  of  the  court  below  was  reversed. 
lb. 


Conenrrenee  of  Bonoileiariet.] — ^A  mort- 


gagee, in  whom  a  satisfied  mortgage  term  was 
vested  : — ^Held,  under  the  circumstances,  bound 
to  assign  it  to  the  trustee  of  the  will  of  the  mort- 
gagor, without  the  concurrence  of  the  parties 
beneficially  interested  in  the  property  unaer  the 
will.  Poole  V.  Pais,  1  Beav.  600 ;  8  L.  J.,  Ch. 
325. 


Perusal  of  Assignment.] — On  tender  of 


redemption  of  mortgage,  mortgagee  is  entitled  to 
have  a  reasonable  time  to  peruse  the  assignment. 
WiUhaw  V.  Smith,  9  Mod.  441. 


Form  of  Deed.] — ^Where  all  the  persons 


interested  in  an  equity  of  redemption  concur  in 
the  deed  of  reconveyance,  the  mortgagee  cannot 
insist  on  having  the  dealings  with  the  equity  of 
redemption  stated  in  the  deed,  or  object  to  the 
deed  because  it  contains  no  recitals  whatever. 
Hartley  v.  JBurton,  L.  R.  3  Ch.  366  ;  16  W.  B. 
876. 


In  Cluunbort.]— Semble,  that  a  judge  in 


chambers  wiU  not  order  a  reconveyance  of  mort- 
gaged premises.  Morley  v.  Bridgety  2  ColL 
C.  C.  621. 

At  Common  Law.] — A  court  of  common 

law  has  no  power  to  compel  a  reconveyance  of  a 
mortgaged  estate  after  payment  of  the  mortgage 
debt,  interest  and  costs.  6hrely  t.  Oorely,  1 
H.  &  N.  144. 


b.  Presamptlon  of. 


Oenerally.] — In  1711  a  mortgage  for  a  term  of 
years  was  made  to  A.  In  1712  a  mortgage  in  fee 
of  the  estate  was  made  to  S.,  in  trust  for  A.  In 
1714  the  term  was  assigned  to  C.  in  trust  for  A., 
to  attend,  &c.,  and  then  the  equity  of  redemption 
in  fee  was  conveyed  to  A.  In  1717  A.,  reciting 
that  he  was  seised  in  fee,  subject  to  a  lease  for 
ninety-nine  years  made  by  a  prior  owner,  grants 
and  confirms  that  lease.  Subsequent  owners  in 
their  wills  and  deeds  used  terms  adapted  to  pass 
the  legal  estate,  granted  leases  for  long  terms, 
and  exercised  other  acts  of  ownership.  A  recon- 
veyance of  the  legal  fee  was  presumed.  Noel  v. 
Bewley,  3  Sim.  103. 

After  Lapse  of  Time.] — Reconveyance  of  the 
legal  estate  presumed  under  obscure  circum- 
stances after  a  great  lapse  of  time,  though  the 
possession  originally  not  adverse,  but  under  a 
trust :  npon  that  presumption  a  specific  perform- 
ance decreed  against  a  purchaser.  Hillary  v. 
Waller,  12  Ves.  239. 

A  reconveyance  of  a  mortgage  made  in  1745, 
but  not  afterwards  mentioned  in  the  title  deeds, 
ought  to  be  presumed  where  no  demand  of  either 
principal  or  interest  has  been  made  for  several 
years,  and  mortgage  deeds  have  been  long  in 
possession  of  the  owner  and  his  ancestors.  Qnihe 
V.  SoUam,  2  Sim.  ft  S.  154  ;  2  L.  J.  (0.8.)  Ch.  30. 

c.  None  Executed. 

Generally.] — It  is  the  rule  of  the  court  that,  if 
the  scrivener  have  the  custody  of  the  security, 
payment  of  the  interest  is  good ;  if  he  delivers 
it  up,  being  a  bond,  payment  of  the  principal 
is  good :  but,  payment  of  the  principcu  in  case 
of  a  mortgage  deed,  the  giving  up  the  deed  is 
not  sufficient  to  restore  the  estate ;  there  must 
be  a  reconveyance.  So  payment  of  interest  good, 
if  mortgagee  consents,  or  after  his  death  his 
executor,  either  expressly  or  by  implication,  as  if 
he  accept  the  money  afterwards  of  the  scrivener, 
though  the  scrivener  have  not  possession  either 
of  deed  or  bond.  WkiOock  v.  Waltham,  1  Salk. 
157  ;  1  Vem.  150. 

Lapse  of  Time.] — ^When  the  money  due  upon 
a  mortgage  has  been  paid  to  the  mortgagee,  out 
no  reconveyance  has  been  executed,  the  mort- 
gagor becomes  from  the  date  of  such  payment  a 
tenant  at  will  to  the  mortgagee,  and  the  legal 
estate  of  the  mortgagee  is  extinguished  by 
thirteen  years*  adverse  possession  of  the  mort- 
gagor. 8a/ndi  to  Thompton,  52  L.  J.,  Ch.  406  ; 
22  Ch.  D.  614 ;  48  L.  T.  210  ;  31  W.  R.  397. 

Belease  without  Boreiting.] — ^If  a  mortgage 
is  found  cancelled  in  the  possession  of  the  mort- 
gagee, it  is  as  much  a  release  as  cancelling  a 
bond,  but  there  must  be  some  deed  to  revest  the 
estate  in  the  mortgagor.  Harrison  v.  Oioen,  1 
Atk.  520. 

d.  Obtained  by  Fraudt 

Generally.]  —  Mortgagees  transferred  their 
mortgage  to  the  plaint^  who  gave  no  notice  to 
tJbe  mortgagors.  Afterwards  the  mortgagors, 
intending  to  redeem,  paid  the  amount  secured 
by  the  mortgage  to  the  solicitors  of  the  mort- 
gagees, without  ascertaining  that  they  were 
authorised   to    receive  it,   and   the    solicitors 
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misappropriated  the  money.  The  mortgagees 
executed  a  deed  prepared  by  their  solicitors,  but 
without  perusing  the  same  or  knowing  its  con- 
tents, which  contained  a  recital  acknowledging 
the  receipt  of  the  money,  and  purported  to 
convey  the  property  by  the  direction  of  the 
mortgagors  to  their  nominees.  There  was  no 
proper  receipt  indorsed  on  the  deed ; — Held, 
that  the  plaintiff  was  entitled  to  the  usual  fore- 
closure decree  against  the  mortgagors.  WUhing- 
tan  ▼.  TfUe,  L.  A.  4  Ch.  288  ;  20  L.  T.  637  ;  17 
W.  B.  659. 

Pnreliaser  withoat  Hotlee.] — ^In  1851  a  mort- 
gage of  real  estate  was  made  to  three  persons, 
the  mortgage  deed  disclosing  the  fact  that  the 
mortgage  money  was  held  by  the  mortgagees 
upon  trust.  In  1856  the  mortgagor  induced  the 
survivor  of  the  three  trustee  mortgagees,  in 
breach  of  his  duty  as  trustee,  to  execute  a 
reconveyance  of  part  of  the  mortgaged  property 
of  such  a  character  as  to  put  anyone  who  saw 
it  upon  inquiry  which  would  have  disclosed  the 
breach  of  trust.  The  mortgagor  then  made  a 
f r^  mortgage  to  other  persons,  from  whom  he 
concealed  the  existence  both  of  the  mortgage  of 
1861  and  the  reconveyance : — Held,  that  the 
mortgagees  of  1856  could  claim  the  benefit  of  the 
legal  estate  which  passed  by  the  reconveyance 
without  admitting  that  they  had  notice  of  the 
mortgage  of  1851,  and  of  the  trusts  upon  which 
the  mortgage  money  was  held;  and  could  set 
up  the  defence  of  purchaser  without  notice 
against  the  persons  beneficially  interested  in  the 
mortgage  of  1851.  Pltclier  v.  Bawlins^  41  L.  J., 
Ch.  48r) ;  L.  B.  7  Ch.  259 ;  25  L.  T.  921 ;  20 
W.  R.  281. 

The  mortgagor  executed  a  deed  purporting  to 
convey  to  the  surviving  trustee  another  part  of 
the  property,  in  consideration- of  a  sum  of  money 
not  actually  paid,  but  the  receipt  for  which  was 
indorsed.  This  conveyance  dia  not  refer  to  the 
mortgage  of  1851  : — Held,  that  a  subsequent 
mortgagee  from  the  surviving  trustee  could  set  up 
the  defence  of  purchaser  without  notice  against 
the  person  beneficially  interested  in  the  mort- 
gage of  1851,  although  this  mortgage  had  been 
concealed  from  him.    lb. 

Two  trustees,  one  of  whom  was  a  solicitor, 
advanced  money  on  mortgage.  The  mortgagor, 
with  the  concurrence  of  the  solicitor  trustee, 
sold  part  of  the  mortgaged  property  without 
disclosing  the  mortgage.  Regular  conveyances 
in  fee  to  the  purc£sisers  were  executed  by  the 
mortgagor,  containing  a  recital  that  he  was 
seised  or  otherwise  well  and  sufficiently  entitled 
in  fee  simple.  The  solicitor-trustee  received  the 
purchase-money,  and  retained  it.  Eleven  years 
afterwards  both  trustees  executed  a  reconveyance 
of  the  property  so  sold,  the  other  trustee 
believing,  on  the  representation  of  the  solicitor- 
trustee,  that  the  property  was  then  about  to  be 
sold  by  the  mortgagor.  Soon  afterwards  the 
solicitor  trustee  absconded,  and  the  other  trustee 
then  filed  a  bill  against  the  mortgagor  and  the 
purchasers,  praying  for  foreclosure  Againat  them  : 
— Held,  that,  though  the  purchasers  were  pur- 
chasers for  valuable  consideration  without  notice, 
they  could  not  avail  themselves  of  any  legal 
estate  acquired  by  means  of  the  reconveyance, 
which,  having  been  obtained  by  fraud,  must  be 
cancelled ;  and  that  they  had  purchased  only 
the  equity  of  redemption.  Heath  v.  Crealoek^ 
44  L.  J.,  Ch.  157 ;  L.  R.  10  Ch.  22 ;  31  L.  T.  660  ; 
23  W.  R.  95. 


Held,  that,  under  the  form  of  oonT^BBce 
adopted,  neither  the  plaintiff  nor  the  mortgagor 
was  estopped  from  denying  that  the  l^ad  estate 
had  passed  by  the  conveyance  to  the  poichflaecs. 
Ih. 

Held,  that  a  decree  must  be  made  against  the 
purchasers,  but  for  foreclosure  and  not  for  sale  ; 
and  that  the  purchasers  would  not  be  ordered  to 
deliver  up  the  deeds  which  were  in  their  pooscs 
sion.    Ih. 

In  1854  a  mortgage  was  executed  of  xeal 
estate  in  Ireland  to  E.  In  1855  the  mcMtgiagor 
conveyed  the  estate,  with  other  property,  to  B^ 
to  secure  a  debt  and  a  farther  aavanoe  noade  to 
him.  B.  had  no  notice  of  the  prior  mortgage, 
the  property  being  conveyed  to  him  as  free  from 
incumbrances.  Before  the  mortgage  to  B.  was 
completed  by  registration  of  the  deeds  the  mort- 
gage to  E.  was  discovered,  and  B.  then  iwa^t^^H 
upon  the  mortgagor  obtaining  a  release  of  the 
estate  from  E.  This  the  mortgagor  agreed  to  do, 
and  subsequently  obtained  a  reconyeyance  to 
himself  from  £.  of  the  estate,  on  an  assignment 
to  him  of  other  securities.  After  the  execatioa 
of  the  reconveyance  to  the  mortgagor,  no  further 
conveyance  was  made  to  B.,  but  B.  was  apprised 
of  its  execution,  and  allowed  the  mortgage  to 
continue.  The  other  securities  assigned  by  the 
mortgagor  to  E.  turned  out  fictitious,  having 
been  fabricated  by  the  mortgagor  for  the  pur- 
pose of  obtaining  Uie  reconveyance.  £.  claimed 
the  benefit  of  the  original  mortgage,  on  the 
ground  that  the  reconveyance  was  obtained  by 
fraud.  The  court  in  Ir^nd  held  that  B.  was 
a  purchaser  for  value  of  the  release,  as  having 
been  procured  by  the  mortgagor  in  pursuance 
of  the  covenants  in  the  mortgage  deed,  and  that 
he,  being  in  ignorance  of  the  fraud  of  the  mort- 
gagor, was  entitled  to  retain  the  advantage 
wMch  the  release  had  given  him.  On  apptti 
this  decision  was  reversed.  Eyre  v.  Burmetter^ 
10  H.  L.  Cas.  90 ;  8  Jur.  (N.s.)  1019 ;  6  L.  T.  838  ; 
10W.R.587.  AndseCiS.  61,4  De a.  J.ft  8.435; 
33  L.  J.,  Ch.  652 ;  10  Jur.  (NJ8.)  687 ;  10  L.  T. 
673  ;  12  W.  R.  993. 

The  claim  of  E.  was  against  the  mortgagor, 
by  paramount  right  to  recover  the  estate,  oi 
which  he  had  been  deprived  by  fraud  ;  and  the 
mortgagor  acquired  no  interest  by  the  recon- 
veyance to  feed  his  prior  contract  with  by  Yirtoe 
of  that  fraudulent  transaction.    Ih, 

Although  all  matters  affecting  the  title  to 
property,  or  the  interest  of  other  persons  in  con- 
nection with  it,  all  circumstances  which  would 
entitle  parties  to  equitable  priorities,  or  change 
the  character  of  rights  which  depend  upon  want 
of  notice,  if  known  to  the  solicitor,  nave  the 
same  effect  as  if  actually  known  to  the  client, 
this  imputed  knowledge  has  never  been  extended 
to  matters  which  have  no  reference  to  rights 
created  or  affected  by  the  transaction,  but  which 
merely  relate  to  the  motives  and  objects  of  the 
parties.    Ih, 

3.  Deeds. 

a.  Right  to,  1652. 
h.  Loss  of,  1654. 

c.  Production  of,  1656. 

d.  Costs  of  obtaining— &^  Costs  and  Ex- 
penses, post,  S.  2,  c,  coL  1836. 

a.  Bight  to. 

Put  in  Court.] — Deeds  sometimes  ordered  into 
court  for  their  security.  Bixiet  v.  JSUUrjf, 
Cary,  19. 
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BatwMa  Xortgag6M.]-^Wheie  there  is  a  sub- 
sequent mortgagee  without  notice,  who  has  pos- 
session of  the  title  deeds,  the  first  mortgagee  snail 
not  compel  a  delivery  of  the  writings  from  him, 
Dvithout  paying  him  his  mortgage  money.  Mead 
▼.  JSgerUm^  3  P.  Wms.  280. 

Between  adTorte  Claimants.] — One  who  lends 
money  on  a  security,  which  he  is  advised  by  a 
lawyer  to  be  a  good  one,  yet,  if  it  is  otherwise  and 
he  has  notice  that  another  made  title  to  it,  he 
must  deliver  up  all  the  writings  relating  to  it, 
but  not  the  mortgage  deed,  for  there  may  be 
covenants  in  that  for  payment  of  the  money. 
Opie  V.  Godolphin,  Pre.  Ch.  548. 

Tnut  of  Xortgage  Xonejt.] — ^Where  mort- 
gagee declared  trusts  of  the  mortgage  moneys, 
and  transferred  the  mortgages  by  the  same 
deeds: — Held,  that,  on  redemption  the  trust 
deeds  must  be  delivered  to  the  mortgagor,  or,  in 
the  case  of  one  of  them  (being  a  marriage  settle- 
ment), the  mortgagees,  retaining  it  by  his  consent, 
were  bound  to  furnish  him,  at  their  expense, 
with  attested  copies,  and  a  covenant  for  pro- 
duction. Bobson  V.  Landj  4  De  G.  &  Sm.  575  ; 
8  Hare,  216  ;  19  L.  J.,  Ch.  484  ;  14  Jur.  288. 

On  Forgery.] — Mortgagees  ordered  to  deliver 
np  title  deeds  of  estate  mortgaged  to  them  by  a 
fraudulent  or  forged  mortgage  deed.  Since  the 
judicature  act,  the  chancery  division  has  juris- 
diction on  the  application  of  the  legal  owner  of 
title  deeds  to  order  them  to.  be  delivered  up  by  a 
purchaser  for  value  without  notice.  McLeod  v. 
Drummond  (14  Ves.  853 ;  17  id,  152)  distin- 
guished.  Cooper,  In  re,  Cooper  v.  Vesey,  51 
li.  J.,  Ch.  862  ;  20  Ch.  D.  611 ;  47  L.  T.  80 ;  30 
W.  R.  648— C.  A. 

After  Payment — Copies.] — A  mortgagee  or 
transferee  of  a  mortgage,  though  entitled  to  keep  a 
fair  copy  of  the  dn^t  deed  for  his  own  protection 
until  tne  transaction  is  completed,  has  no  right  to 
keep  copies  of  the  mortgage  deed  or  deed  of 
transfer  after  he  is  paid  off,  but  whatever  copies 
he  has  are,  as  a  general  rule,  Qopies  paid  for 
by  the  mortgagor,  and  to  be  deliverea  up  to 
him  when  he  pays  off  the  mortgage.  Wade  and 
Thomas,  In  re,  50  L.  J.,  Ch.  601 ;  17  Ch.  D.  848  ; 
44  L.  T.  599  ;  29  W.  R.  625. 

After  BeeonToyanee.] — ^After  a  reconveyance 
by  a  mortgagee  to  the  mortgagor,  the  attorney 
of  the  mortgagee  cannot  retain  the  deeds  against 
the  mortgagor  as  a  security  for  the  expenses  of 
the  transaction  due  from  the  mortgagee  to  the 
attorney.  Wakefield  v.  Newbon,  6  Q.  B.  276 ; 
13  L.  J.,  Q.  B.  258  ;  8  Jur.  735. 

On  Bedemption — After  BeeonToyanee  and 
Bo-mortgage— Bight  to  Original  Deeda.] — When 
there  have  been  an  assignment  of  a  mortgage 
and  a  reconveyance  to  the  mortgagor,  and  after- 
wards a  re-mortgage  to  the  same  mortgagee, 
upon  an  order  on  r^emption  for  delivery  up  of 
de^  relating  to  the  title  of  the  mortgaged  pro- 
perty, the  original  mortgage  and  reconveyance, 
as  they  form  links  in  the  title,  ought  to  be 
delivered  up.    Hudeon  v.  Malcolm,  10  W.  B.  720. 

OnForeolotnre.] — The  common  decree  in  fore- 
closure does  not  direct  the  delivery  up  of  the 
title  deeds  by  the  mortgagor  to  the  raor^geein 
the  case  of  foreclosure,  but  merely  that  the 
mortgagor  shall  be  absolutely  barred  and  fore- 


closed  of  all  right  and  equity  of  redemption  ; 
and  it  is  only  where  there  is  a  covenant  to  deliver 
them  in  case  of  default  in  payment  of  the  prin- 
cipal money  and  interest,  that  the  court  makes 
snch  a  decree.  WUeman  v.  Westland,  1  Y.  ft  J. 
117  ;  30  B.  B.  765. 

A  decree  for  foreclosure  being  made  against  a 
purchaser,  at  the  suit  of  a  mortgagee,  who  was  n 
mortgagee  only  for  a  term: — Held,  that  the 
purchaser  ought  not  to  be  directed  to  deliver  up 
the  deeds  to  the  mortgagee.  Stint  v.  Elmee,  2 
De  G.  F.  &  J.  578 ;  30  L.  J.,  Ch.  255 ;  7  Jur. 
(N.8.)  200 ;  3  L.  T.  796  ;  9  W.  B.  362. 

When  a  judgment  for  foreclosure  is  given 
against  a  puisne  mortgagee,  the  plaintiff  is  not 
entitled  to  delivery  up  of  deeds  of  subsequent 
date  to  his  own  mortgage,  dealing  only  with  the 
title  to  the  equity  of  redemption.  Greene  v. 
FoOer,  52  L.  J.,  Ch.  470 ;  22  Ch.  D.  566 ;  48 
L.  T.  411  ;  31  W.  B.  285. 

On  PnrohaM.] — ^A  purchaser  who,  in  a  suit  to 
realise  a  mortgage  security,  has  paid  the  purchase 
money  of  the  mortgaged  property  into  court  is 
entitled,  before  its  distribution,  to  the  delivery 
of  the  title  deeds.  Fowler  v.  Soott,  25  L.  T.  784  ; 
20  W.  B.  199. 

As  against  Bankrupt's  Assignees.] — ^In 

April,  1826,  A.  having  contracted  to  purchase  an 
estate  from  B.,and  having  had  the  title  deeds  de- 
livered to  him,  agreed  to  deposit  the  same  with  C. 
as  a  security  for  Sieloan  of  5,000Z.,  and  to  give  him 
the  mortgage  as  soon  as  the  l^^al  estate  was  con- 
veyed to  him.  B.  afterwards  conveyed  the  estate 
to  A. ;  but  before  such  conveyance  was  made, 
and  after  the  title  deeds  had  been  deposited  with 
C,  the  latter  refused  to  complete  the  morigage, 
unless  A.  would  agree  to  pay  usurious  interest 
upon  the  sum  of  5,000Z.  A.,  having  so  agreed, 
delivered  to  C.  the  deed  of  conveyance  of  the 
estate  from  B.  to  A.  A.  afterwards  became 
bankrupt.  In  an  action  of  trover  brought  to 
recover  the  deeds : — Held,  that  the  original 
possession  of  the  title  deeds,  being  perfectly 
good,  gave  C.  a  right  to  the  estate  whenever  B. 
should  have  conveyed  that  estate  to  A. ;  and  that 
he,  and  not  A.*s  assignees,  had  a  right,  therefore, 
to  the  deed  of  conveyance  from  B.  to  A.  Wood 
V.  Orimwood,  10  B.  k  C.  679  ;  8  L.  J.  (OJB.)  E.  B. 
192. 

Praotioo — Deeds  to  be  giTon  up.] — Defendant 
stating  himself  trustee  for  mortgagees,  decreet! 
to  deliver  up  deeds,  because  he  did  not  name 
them ;  so  that  plaintiff  could  amend.  Sear- 
borough  (JEarV)  v.  Parker,  1  Ves.  J.  267. 

Where  the  court  establishes  a  prior  equitable 
title  to  an  estate  as  against  a  person  who  took  an 
equitable  mortgage  by  deposit  of  the  title  deeds 
from  the  l^^al  owner  without  notice  : — Semble, 
that  it  will  go  on  to  order  him  to  deliver  up  the 
deeds,  though  he  acquired  them  for  value  and 
without  notice  from  the  person  who  at  law  was 
the  absolute  owner  of  them.  Netoton  v.  Newton, 
88  L.  J.,  Ch.  145  ;  L.  B.  4  Ch.  143  ;  19  L.  T.  588  ; 
17  W.  B.  238. 

b.  Loss  of. 

Indemnity.] — ^Upon  bill  of  foreclosure,  mort- 
gagee having  lost  title  deeds,  payment  of  mortgage 
money  within  limited  time  was  decreed,  and  on 
payment  of  the  same  a  reconveyance  was  directed, 
with  a  bond  of  indemnity.  Shelmardine  v. 
Harrop,  6  Madd.  39  ;  22  B.  B.  232. 
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Where  mortgagee  had  lost  some  of  the  title 
deeds,  he  was  oMered,  on  a  bill  to  redeem,  to 
giye  an  indemnity,  approved  by  the  master. 
Midleton  (Lord)  v.  Etiot,  15  Sim.  581 ;  11  Jar. 
742. 

Form  of  bond  of  indemnity  from  mortgagee  to 
mortgagor  on  redemption  as  to  title,  where  mort- 
gage deeds  have  been  lost.  Stokoe  y.  Rohson^ 
6  Madd.  41,  n.     /Sse  22  B.  B.  234,  n. 

Under  a  bill  of  foreclosure  by  derisee  of  a 
mortgagee,  the  mortgage  deed  being  lost,  a  recon- 
veyance directed  with  an  indemnity,  and  costs 
against  plaintiff.    8,  C,  19  Yes.  885  ;  8  Y.  &  B.  51. 

Compeniatlon.] — ^A  mortgagee  having  inadvert- 
ently burnt  the  mortgage  deed  and  the  documents 
relating  to  the  title  to  Sie  mortgaged  estate,  some 
of  which  were  original,  and  others  attested  and 
office  copies,  was  ordered,  in  a  foreclosure  suit,  not 
only  to  procure  fresh  attested  and  office  copies, 
but  to  make  compensation  for  the  damage  done 
to  the  estate  by  the  destruction  of  the  deeds,  the 
amount  to  be  settled  by  the  roaster,  and  deducted 
from  the  mortgage  debt.  Hornby  v.  Matcham^ 
16  Sim.  325  ;  17  L.  J.,  Ch.  471 ;  12  Jur.  825. 

Compensation  and  Indemnity.] — S.  being  in 
the  position  of  a  mortgagee  whose  mortgage  was 
paid  off,  being  called  upon  for  a  reconveyance 
and  redelivery  of  the  deeds,  and  unable  to  pro- 
duce many  of  the  most  important,  B.,  the 
mortgagor,  filed  his  biU  praying  for  the  redelivery 
of  the  deeds,  and,  in  case  they  should  not  be 
delivered  up  to  him,  for  an  inquiry  into  the  cir- 
cumstances, and  for  indemnity,  and  for  general 
relief.  The  Master  found  that  the  deeds  had 
been  lost,  but  when  lost  was  wholly  uncertain. 
At  the  bar,  B.  prayed  compensation  as  well  as 
indemnity : — Held,  that  he  was  entitled  to  both, 
and  that  compensation  could  be  given  under  the 
prayer  for  general  relief.  Brown  y.  Sewell^  22 
L.  J.,  Ch.  1068  ;  17  Jur.  708. 


Xeature  of.] — ^The  court  refused  to  take 


into  consideration  the  speculative  damages  which 
the  title  or  marketable  value  of  the  estate  might 
sustain  upon  any  future  dealing  with  it,  from 
the  absence  of  the  deeds,  yet  held  that  the  mort- 
gagor was  upon  the  authorities  entitled  to  relief 
in  respect  of  the  additional  expense  of  producing 
evidence  of  his  title,  and  directed  a  reference  (as 
in  Hornby  v.  Matcluim^  16  Sim.  325),  to  ascertain 
what  ought  to  be  allowed  to  him  as  a  sufficient 
compensation  for  the  damage  done  to  the  estate 
by  the  loss  of  the  deeds.    8.  C,^  11  Hare,  49. 

Inquiry.] — Title  deeds  being  stolen  from  mort- 
gagee, account  decreed,  with  an  inquiry  as  to 
them.  Stokoe  v.  Robion^  3  Yes.  &  B.  51.  8.  C,^ 
6  Madd.  41,  n. ;  19  Yes.  385.    8ee  22  B.  B.  234,  n. 

Fraotioe.J — ^Notice  to  redeem  a  mortgage  hav- 
ing been  given,  a  title  deed  was  missing ;  and 
the  mortgagor  brought  his  action  for  redemption 
and  for  an  indemnity : — Held,  that  the  action 
was  rightly  brought,  in  order  that  the  loss  of  the 
deed  might  be  established  and  that  the  plaintiiFs 
title  justified,  although  the  defendants  had  before 
the  action  offered  an  indemnity,  the  terms  of 
which  were  in  controversy.  James  v.  Rumeey^ 
48  L.  J.,  Ch.  345  ;  11  Ch.  D.  398  ;  27  W.  B.  617. 

Interest.]  —  Held,   also,  that  interest 

<;eased  to  run  on  the  day  fixed  for  redemption 
under  the  notice.    Ib» 


Fraud.] — ^It  having  been  found  in  the 

suit  that  the  deed  was  in  the  hand  of  a  thiid 

Earty,  to  whom  the  defendants'  former  solicitor 
ad  fraudulently  pledged  it,  leave  was  given  to 
plaintiff  to  take  proceedings  for  its  recovery, 
Tb, 

Seareh  and  Inquiry.] — ^A  mortgage  deed 

being  lost,  the  execution  of  it  was  admitted  in 
the  answer  of  a  foreclosure  bill,  but  the  defendant 
swore  there  was  an  indorsement  of  certain  pay< 
ments  on  it.  The  memorial  executed  by  the 
mortgagor  and  a  counterpart  in  his  poeseaBoa 
were  offered  in  evidence,  but  a  sufficient  search 
for  the  original  was  not  proved  : — Held,  that 
there  should  be  a  decree  to  acconnt,  with  an 
inquiry  as  to  the  original  deed  and  t^e  indofse- 
ment.     OmUon  v.  Williame,  9  Xr.  £q.  R.  287. 

Proot]— Where  a  deed  has  been  lost,  it 

is  not  necessary  to  prove  the  actual  fact  of  tiie 
loss.    Abington  v.  Green^  14  W.  B.  852. 

A  policy  had  been  mortgaged  to  secure  a  debt, 
and  the  deed  was  missing  after  the  death  of  the 
mortgagee,  but  had  been  in  existence  a  abort 
time  before.  The  court  refused  to  assume  that 
the  mortgagee  had  cancelled  the  deed  when  in 
extremis,  and  allowed  secondary  evidenoe  of  its 
existence.    lb. 

An  equitable  mortgagee,  by  deposit  of  deeds, 
is  not  deprived  of  his  right  to  recover  his  debt 
by  his  inability  to  prepuce  either  the  deeds 
deposited  or  any  memorandum  of  the  deposit, 
when  the  court  believes  that  there  was  soch 
deposit,  and  that  the  deeds  have  been  reallv  lost. 
Baskett  v.  Skeel,  11  W.  B.  1019.  8.  €„  2  N.  B. 
547. 


o.  Production  of. 

i.  Of  Mortgage  Deed,  1656. 

ii.  Of  Title  Deeds  and  other  Securities,  1658L 

1  Of  Mortgage  JOeed, 

Generally.] — ^Mortgage  deed  in  the  hands  of 
of  the  mortgagee  ordei^ed,  on  the  application  of 
the  mortgagor,  to  be  produced  for  the  purpose  of 
inspecting  an  indorsement  on  the  instrument 
PhiUips  V.  Evan»,  2  Y.  &  C.  C.  C.  647. 

It  was  held,  upon  a  question  raised  as  to  the 
costs  of  a  foreclosure  suit,  that  the  mortgagee 
was  not  bound,  until  payment  of  principal  and 
interest,  to  produce  his  mortgage  deed  to  the 
devisee  of  the  mortgaged  estate,  though  requested 
to  do  so  by  the  latter  for  the  purpose  of  ascertain- 
ing the  amount  due,  and  the  other  particulars 
of  the  security ;  and  the  refusal  to  produce  it 
will  not  subject  the  mortgagee  to  costs.  Browne 
V.  Loehhart,  10  Sim.  421 ;  9  L.  J.,  Ch.  167  ;  4  Jur. 
167. 

Unless  a  special  case  is  made  out,  a  plaintiff 
is  not  entitled  to  inspect  the  mortgage  deeds 
either  of  a  prior  or  of  a  subsequent  mortgagee, 
though  the  mortgagee  by  his  answer  craves  leave 
to  refer  to  the  de^.  Howard  v.  BoHneony  4 
Drew.  522  ;  6  Jur.  (N.S.)  136  ;  7  W.  B.  223. 

A  bill  was  filed  by  a  legatee  of  a  legacy  charged 
on  a  term  against  the  trustee  and  against  the  mort- 
gagee of  the  term  under  a  mortgage  made  by  the 
surviving  trustee,  who  had  power  to  give  reoeiptEL 
The  bill  made  a  case  against  the  mortgagee  of 
knowledge  of  circumstances  which  affecSed  him 
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"With  a  breach  of  trnst ;  but  did  not  allege  that 
tlie  deed  disclosed  those  circumstances.  The 
mortgagee's  answer  admitted  the  de^,  and 
crav^  leave  to  refer  to  it  when  produced,  but 
denied  the  notice  : — Held,  that  the  plaintiff 
could  not  have  production  of  the  mortgage  deed. 
JTb, 

In  a  suit  by  assignees  in  trust  from  T.  of  two 
policies  of  assurance  (which  formed  part  of  a 
trust  estate  in  T.*s  hands  as  surviving  executor 
of  J.)  to  impeach  an  alleged  prior  mortgage  of 
the  policies  by  T.  to  the  company  which  issued 
them,  the  bill,  in  effect,  alleged  (though  the 
answer  denied)  that  the  giving  of  the  prior  mort- 
gage was  a  breach  of  trust  on  T.*8  part  of  which 
the  company  was  aware  at  the  time.  The  bill 
also  alleged,  and  the  answer  admitted,  that  the 
company  intended  to  surrender  the  policies  or 
sell  them  by  auction.  On  summons  by  the 
plaintiffs  for  production  of  documents : — Held, 
that  the  plaintiffs  had  not  shewn  sufficient 
interest  in  the  mortgage  deed  to  entitle  them  to 
its  production.  Carter  y^Mubback,  24  W.  B. 
854. 

The  policies  being  the  plaintifb'  title  deeds, 
■were  ordered  to  be  produced.    lb, 

A  mortgagee,  though  not  bound  generally  to 
produce  deeds  which  he  has  obtained  in  that 
character,  will  always  be  ordered  to  produce  the 
actual  mortgage  deed  to  the  mortgagor,  because 
that  deed  shewed  the  mortgagor's  right  to  re- 
deem. Patch  V.  Wardy  L.  B.  1  £q.  436  ;  12  Jur. 
(K.B.)  2  ;  13  L.  T.  496  ;  14  W.  B.  166. 

Ill  a  suit  by  a  mortgagor  to  open  a  foreclosure 
decree,  the  court,  on  a  motion  by  the  mortgagor, 
will  order  the  production  of  the  mortgage  deeds 
in  the  possession  of  the  mortgagee.    lb. 

Where  a  solicitor  has  acted  for  both  mortgagor 
and  mortgagee  in  the  preparation  of  a  mortgage, 
and  he  afterwards  acquires  a  right  to  the  money 
thereby  secured,  and  a  decree  is  made  in  a  suit 
to  foreclose  the  mortgage,  the  mortgagor  is 
entitled,  in  a  suit  instituted  by  him  to  impeach 
that  decree,  to  call  for  the  production  of  the 
mortgage  deed  against  a  person  holding  it  as 
trustee  for  the  solicitor,  sithough  no  tr&ud  is 
alleged  in  the  preparation  of  the  deed.    2  b. 

Under  a  commission  against  a  bankrupt  mort- 
gagor, the  commissioners  have  authority  by  the 
G  Geo.  4,  c.  16,  ss.  33,  34,  to  enforce  from  a  mort- 
gagee of  the  bankrupt*s  property  the  production 
of  his  mortgage  deed.  The  rule  that  a  purchaser 
for  valuable  consideration,  without  notice,  can- 
not be  compelled  to  discover  his  title  deeds,  does 
not  extend  to  the  mortgage  or  purchase  deed 
itself.  Caldeoctt,  Ex  pivrte^  WhUe^  In  re,  Mont. 
55. 

On  a  bill  by  a  mortgagor  for  redemption,  the 
mortgagee  is  bound  to  produce  the  mortgage 
deed  for  proof  at  the  hearing ;  but  the  mort- 
gagor is  not  entitled  to  see  the  deed  for  any 
other  purpose.  Beawiumt  y,  Fogter^  5  L.  J., 
Ch.  4. 

In  a  bill  to  redeem,  the  plaintiff  contested  the 
validity  of  one  of  several  mortgages  held  by  the 
defendant : — ^Held,  that  he  was  not  entitled  to  a 
production.     CrUp  v.  Platel^  8  Beav.  62. 

In  a  redemption  suit  the  mortgagor  is  not 
entitled  to  have  the  mortgage  d^  produced 
and  left  with  the  clerk  in  court  for  the  usual 
purposes,  although  admitted  by  the  defendant, 
the  mortgagee,  to  be  in  his  possession.  He 
is,  however,  entitled  to  the  production  in  an 

account  of  rental.     M^Comb  v, ,  6  L.  J., 

Ch.2. 


ii.    Of  Title  Deeds  and  Other  Seeuritiei. 

Oentrally.] — A  mortgagee  has  no  right  to 
shew  the  title  of  his  mortgagor.  Lambert  v. 
JRogers,  2  Mer.  489 ;  16  B.  B.  204. 

A  mortgagor  is  slways  entitled  to  inspect  the 
mortgage  deed,  although  not  the  other  title  deeds 
in  the  hands  of  his  mortgagee.  Patch  v.  Ward^ 
L.  B.  1  Eq.  436  ;  12  Jur.  (N.S.)  2  ;  13  L.  T.  496  ; 
14  W.  B.  166. 

By  Xortgagee— Before  Payment.] — Mortgagee 
may  refuse  to  part  with  the  deeds  till  the  money 
is  paid,  but  ought  not  to  deny  an  inspection  in 
his  hands.  ThomhiU  v.  Evam^  2  Atk.  332 ;  9 
Mod.  331. 


AUo    Bzecntor.]  —  A    defendant,   the 


trustee  and  executor,  was  also  mortgagee  of 
part  of  the  estate.  Upon  a  bill  for  the  adminis- 
tration of  the  estate : — Held,  that  the  defendant 
was  not  bound  to  produce  the  mortgage  and  title 
deeds,  but  that  he  must  produce  all  accounts  in 
his  possession  relating  to  the  mortgage.  Freeman 
V.  Butler^  33  Beav.  289. 

By  Tenant  in  Common.] — ^Motion  on  the  part 
of  the  plaintiff  for  the  production  of  a  deed 
alleged  to  be  in  possession  of  the  defendant  a» 
tenant  in  common  with  the  plaintiff,  refused  ;  it 
appearing  by  the  answer  that  defendant  had 
sold  his  share,  and  was  in  possession  of  the  deed 
in  question  only  as  mortgagee  to  the  purchaser. 
Lambert  v.  Jtogen,  2  Mer.  489  ;  16  B.  B.  204. 

By  Pnrohaser  for  Yalne.] — ^A  deed  in  the 
custody  of  a  purchaser  for  valuable  considera- 
tion, which  the  bill  impeached  for  fraud,  oidered 
to  be  produced.    Kennedy  v.  Oreen,  6  Sim.  6. 

Between  Xortgagee  and  Pnrohaser.]  — Bill 
by  mortgagee  of  a  term  of  years,  against  a  defen- 
dant claiming  to  be  purchaser  of  the  fee  for 
valuable  consideration  without  notice.  The  plain- 
tiff held  not  to  be  entitled  to  production  of  title 
deeds  in  the  defendant's  possession;  but  the 
defendant  held  bound  to  produce  one  of  the 
deeds,  the  contents  of  which  he  partially  de- 
scribed in  his  answer.  Hwnt  v.  JSlmes,  5  Jur, 
(N.S.)  645  ;  7  W.  B.  471. 

Xortgagoo  Purchaser  of  Equity  of  Bedemp* 
tion.]--<)rder  for  the  production  of  title  deeds  of 
a  mortgagee,  who  also  claimed  to  be  a  purchaser 
of  the  equity  of  redemption,  refused.  Green* 
wood  V.  Ettthwell,  7  Beav.  291 ;  13  L.  J.,  Gh.  226, 

In  1799  A.  executed  a  mortgage  of  his  estate, 
by  demise  thereof  for  a  term  of  1,000  years, 
for  securing  400/.  and  interest.  A.  afterwards 
made  his  will,  dated  in  1811 ;  devised  the  same 
estate  to  J.  G.  for  life,  with  remainder  to  all  and 
every  issue  of  J.  G.,  share  and  share  alike  ;  and 
died  in  1812.  After  the  death  of  A^,  and  about 
the  year  1823,  J.  G.,  together  with  the  executors 
and  trustees  named  in  his  will,  sold  and  conveyed 
the  mortgaged  premises  to  A.  T.  absolutely, 
A.  T.  laid  out  a  large  sum  of  money,  on  the 
premises,  in  erecting  a  mill  and  other  buildings, 
and  afterwards  mortgaged  the  same  for  3,000Z. 
to  W.  B.,  to  whose  trustee  the  term  of  1,000  years 
was  assigned.  W.  B.  had,  by  means  of  recitals 
contained  in  the  deeds  in  his  possession,  con- 
structive notice  of  the  title  of  toe  plaintiffs,  the 
issue  of  J.  G.,  under  A.'s  will,  but  ne  claimed  to 
be  paid  not  only  the  original  mortgage  sum  of 
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400L,  and  fRtercst,  bat  also  the  amount  expended 
on  the  premise6H^>e£cae  he  could  be  required  to 
produce  the  deeds  relating  to  the  same.  On 
motion  for  production  of  the  deeds  in  W.  R.*s 
possession,  relating  to  the  premises,  it  was  held 
that  he  was  not  bound  to  produce  Uiem  for  the 
plaintijQTs  Inspection.    lb. 

On  Bale.] — A  mortgagee,  who  was  a  party  to 
the  suit,  consented  to  a  sale  of  the  mortgaged 
property : — Held,  that  he  must  produce  and  leave 
in  the  Master*s  office  the  title  deeds  which  were 
necessary  in  order  to  complete  such  sale.  Litetey 
T.  Harding,  1  Beav.  343. 

Dooumsntf  depending  on  Impeached  Deed.] 
— If  a  title  deed  ia  the  defendant's  possession 
be  impeached,  all  subsequent  documents  which 
depend  upon  and  proceed  from  it  may  be  re- 
quired to  be  produced,  as  well  as  the  deed  itself ; 
and,  therefore,  in  a  suit  to  set  aside  a  convey- 
ance of  an  equity  of  redemption  to  the  defen- 
dant, a  receipt  for  the  mortgage-money  obtained 
by  him  after  the  date  of  the  deed  must  be  pro- 
duced.   JoTijes  V.  Jones,  1  Kay  <App.)  vL 

Copies  retained  by  Xortgager—Prodnotion 
to  Chargee.l — The  defendant  being  entitled  to 
an  estate,  suoject  to  a  charge  thereof,  belonging 
to  the  plaintiff,  mortgaged  it,  and  delivered  the 
title  deeds  to  the  mortgagees,  but  he  retained 
copies  : — Held,  that  he  was  bound  to  produce 
the  copies,  though  the  mortgagees  were  not 
parties  to  the  suit.  Hercy  v.  Ferrers,  4  Beav. 
**7  ;  10  L.  J.,  Ch.  273. 

Settlement  reyening  general  Power  of 
Appointment.] — By  a  deed  of  settlement  a 
general  power  of  appointment  over  estates  was 
reserved  to  the  settlors,  subject  to  which,  the 
estates  were  limited  to  the  settlors  for  their  lives, 
with  remainder  to  other  persons  in  strict  settle- 
ment. The  settlors  executed  their  power  of 
Appointment  by  mortgaging  the  estates : — Held, 
that  the  mortgagees  could  not,  in  a  suit  for 
redemption  brought  by  one  of  the  remainder- 
men, be  ordered  to  produce  the  deed  of  settle- 
ment or  to  g^ve  any  aiscoveiy  as  to  it.  (^iehester 
▼.  Bengali  (^Marquis'),  39  L.  J.,  Ch.  694; 
L.  R.  6  Ch.  497;  22  L.  T.  468;  18  W.  R. 
531. 

Seenrity  for  DeliTory.] — ^Mortgagee  has  a  right 
to  proceed  on  his  mortgage  and  Ixmd  at  the  same 
time ;  but  mortgagor  shall  not  be  obliged  to  pay 
upon  his  bond  unless  secure  of  his  title  deeds 
being  delivered  up.  SehooU  v.  SaU,  1  Sch.  &  Lef . 
176. 

Coyenaat  to  prodnso.] — ^A  mortgagee,  being 
decreed  to  reconvey  one  undivided  moiety  of  an 

estate  included  in  his  security  (a  part  of  the 
•debt  being  satisfied)  to  the  mortgagor,  and  being 

entitled  to  retain  the  title  deeaJB  of  the  whole 
•estate,  is  bound  to  covenant  to  produce  the  deeds. 

Yates  v.  Plvmhe,  2  Sm.  &  G.  174  ;  2  W.  R.  242. 

Fraotiee— Admiiiion.] — A.  was  a  transferee  of 
:a  mortgage  for  4,000/.,  and  claimed  also  under  a 
judgment  880Z.  A  bill  was  filed  by  a  subsequent 
mortgagee  to  redeem  the  mortgage  for  4,000Z.,  and 
-for  payment  of  the  plainti#s  incumbrance  in 
priority  over  the  judgment  debt.  The  bill 
alleged  that  A.  hafl  in  his  possession  a  deed 
^f  conveyance  of  the  estate,  in  which  was  a 


recital  that  the  judgment  debt  had  been  paid 
off.  A.  admitt43d  the  possession  of  the  dc»d,  and 
set  out  a  portion  of  it,  by  which  it  was  recited 
that  the  judgment  debt  was  paid  off ;  bat  he  aud 
that  in  &ct  this  was  only  done  for  the  pnrpOBe 
of  clearing  the  estate,  and  that  he  had  tt^sen  an 
assignment  of  the  debt : — ^Held,  that  if  he  had 
not  been  a  mortgagee  he  must  have  prodaoed  the 
deed  ;  and  4,000T.  having  been  paid  to  him.  with- 
out prejudice  to  any  question  in  the  cause: — 
Held,  that  he  could  not  set  off  8802.  of  that  as 
due  to  the  judgment  debt,  but  must  be  taken  to 
be  paid  off  as  mortgagee,  and  therefore  liable  to 
produce  the  deed  Oawnoek  v.  Jaunoey^  1  Drew. 
497  ;  I  W.  R.  378. 

Ezenso  Dnr  non-Prodnetion.] — ^Where.  in 

a  suit  for  the  administration  of  a  testator's 
estate,  a  mortgagee  was  ordered  to  prodooe 
before  the  Master  all  deeds  and  writings  relating 
to  the  estate  which  were  in  his  custody  or  power, 
he  does  not  sufficiently  account  for  the  non- 
production  of  them,  by  stating  that  several  yeais 
before  the  decree  he  had  deposited  them  with  a 
third  person  as  a  collateral  security  for  money 
advanced  by  him.    Rogers  v.  Rogers,  6  Jar.  497. 


Doniial  of  Mortgage.] — The  plaintiff  im- 


peached a  certain  deed  in  the  defendant's 
sion,  and  stated  in  his  bill  that  this  deed  had  been 
left  with  the  defendant  as  a  security  for  a  loan  of 
money  which  had  been  since  repaid.  The  de- 
fendant, in  his  answer,  admitted  the  possession 
and  relevancy  of  the  impeached  deed,  and  stated 
that  it  was  a  bonft  fide  conveyance  to  him  for 
valuable  consideration,  and  denied  that  it  had 
ever  been  so  deposited  with  him  as  in  the  bill 
mentioned  : — Held,  that,  as  the  defendant  denied 
that  he  was  a  mortgagee,  the  plaintiff's  whole 
statement,  that  there  had  been  such  a  mortgage, 
and  that  it  was  paid  off,  must  be  regarded,  and 
that  the  plaintiff  was  entitled  to  the  production 
of  the  deed.  Secus,  if  the  defendant  had  claimed 
the  privilege  of  a  mortgagee  to  refuse  production 
of  the  deed.    Jones  v.  Jones,  I  Kay  (App.)  vi. 

Priviloge,] — ^In  a  suit  for  redemption  by 

a  mortgagor  against  the  transferee  of  the  mort- 
gage oidy,  the  plaintiff  confessing  the  defendants 
title,  but  stating  that  he  was  unable  to  discover, 
and  seeking  discoveiy,  by  what  means  the  de- 
fendant made  it  out : — Held,  that  the  defendant 
was  not  boxmd  to  produce  the  deed  of  tiansfer  to 
him,  which  his  answer  admitted  to  be  in  his  pos- 
session, and  to  be  relevant  to  the  matters  in 
question,  on  the  ground  that  it  was  privileged  as 
the  defendant's  title  deed.  Lewis  v.  Daris,  17 
Jur.  258. 


-^Tnift  ftir  Sale.] — ^I'he  purchaser  from  the 


trustee  of  an  equity  of  redemption  devised  in 
trust  for  sale  cannot,  in  a  suit  for  redemption 
instituted  by  some  of  the  cestuis  que  trustent, 
refuse  to  produce  the  agreement  for  sale  and 
conveyance,  on  the  ground  that  they  relate 
exclusivcdy  to  his  title.  Stnith  v.  Rames  So 
L.  J.,  Ch.  109 ;  11  Jur.  (N.8.)  924  ;  13  L.  T.  402 ; 
14  W.  R.  96. 


Anawon  to  Xaqniriot.] — Mortsagee  in- 


sisting by  his  answer  that  he  is  not  bound  to 
produce  his  title  deeds,  but  admitting  that  he  is 
mortgagee  of  part  of  certain  estates,  he  is  sot 
bound  hi  answer  to  the  inquiries  of  the  bill  to 
say  what   part,  as  that  would  be  stating  the 
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'Contents  of  his  title  deeds.    Addison  y.  Wdlier. 
^  y.  &  C.  442. 

Answer  refuing  Psrtioiilan.  ] — ^A  second 

mortgagee  of  premises  filed  a  biU  to  redeem 
Agaii^  the  first  mortgagees,  who  were  a  firm  of 
Imnkers,  and  alleged  that  one  partner  had  died 
.and  another  had  retired,  ana  asked  that  the 
•defendants  might  set  forth  a  short  statement  of 
.all  deeds  and  transactions  whereby  the  mortgage 
2iad  become  vested  in  the  remaining  partners. 
The  defendants  admitted  the  death  and  retire- 
ment of  the  two  partners,  and  that  by  certain 
•deeds  the  mortgage  had  become  Tested  in  them, 
but  refused  to  set  forth  the  particular  statements 
required : — ^An  exception  to  this  answer  was 
overruled.  Bridgxoater  v.  De  WiTiton^  33  L.  J., 
Ch.  238 ;  9  Jur.  (N.s.)  1270 ;  9  L.  T.  568 ;  12 
W.  R.  40. 

The  mortgage  stated  a  settled  account  between 
the  parties  shewing  5,0002.  to  be  due ;  but  the 
bill  alleged  that  there  was  no  settled  account, 
.and  that  no  such  amount  was  due,  r  id  asked  how 
the  defendants  made  out  the  amount.  The  de- 
fendjmts  answered  that  the  account  was  not 
made  out  in  writing,  but  was  stated  orally  to  the 
mortgagor,  and  was  admitted  by  him  to  be  correct, 
and  that  they  believed  5,000Z.  was  due  from  the 
mortgagor  to  the  defendants,  who  were  bankers, 
upon  the  balance  of  account  current,  at  the  date 
of  the  mortgage,  and  in  respect  of  bills  held  by 
the  defendant's  firm,  upon  which  they  had  made 
advances  ;  and  they  refused  to  state  further  par- 
ticulars:— An  exception  to  this  answer  was 
allowed.    lb, 

Ditelosing  Aoooonts  with  Third  Parties.] 

— ^Where  a  bill,  to  redeem,  charges  that  a  secret 
partnership  existed  between  the  mortgagees,  who 
were  bankers,  and  other  persons  whom  the  mort- 
.gagees  declared  to  be  customers  merely,  the 
mortgagees  will  not  be  compelled  to  disclose  the 
accounts  between  themselves  and  the  other  per- 
sons.   Ih, 

Inoonsisteney.] — Where  there  is  an  acci- 
dental inconsistency  between  the  answer  and  the 
schedule,  a  defendant  will  be  compelled  to  put 
in  B  further  answer.    Ih. 

Xertgager  enly  Surety.]— Where  a  bill 

alleged  that  the  mortgagors  were  sureties  only, 
the  mortgagees  were  compelled  to  set  out  their 
•dealings  with  the  alleged  principals.    lb, 

Order  belbre  Defenoe.] — In  an  action  for 

redemption  against  a  mortgagee  in  possession, 
an  order  for  production  of  documents  made 
before  the  defenoe  was  delivered,  and  without 
any  special  case  for  production  being  made,  was 
affirmed.  Hancock  v.  Ouerin  (4  Ex.  D.  8)  con- 
sidered. Umon  Bank  of  London  v.  Manby^  49 
L.  J.,  Ch.  106 ;  18  Ch.  D.  239 ;  41  L.  T.  898  ; 
58  W.  R.  23. 

After  Beplieation.] — ^Where  a  plea  of  the 

statute  of  limitations  was  pleaded  to  a  bill  for 
redemption  against  a  mortgagee  in  possession, 
and  the  bill  stated  that  interest  had  been  paid 
within  twenty  years,  but  contained  no  charge 
•of  documents,  and  the  plaintifE  had  filed  a  repli- 
<cation : — Held,  that  the  plaintiff  might  never- 
theless compel  production  of  documents  by  the 


defendant,  for  the  purpose  of  obtaining  evidence 
upon  the  issue  tendered  by  the  bill  as  to  pay- 
ment of  interest  within  twenty  years.  Parkin- 
son  V.  Chambers,  1  E.  &  J.  72 ;  24  L.  J.,  Ch. 
47 ;  8  £q.  R.  284  ;  3  W.  R.  130. 


Penon   Interested.] — Person  interested 


in  issue  devisavit  vel  non,  refusing  to  be  party 
to  it,  is  yet  allowed  to  attend  triid  by  counsel, 
and  ordered  to  produce  deeds,  &c.,  except  those 
she  held  as  mortgagee.  Pindar  v.  Smith,  6 
Madd.  48. 


Fraud.] — ^Where,  as  a  security  for  money 


advanced  from  time  to  time  to  A.,  the  creditor 
of  A.  had  taken  various  biUs  of  sale  and  assign- 
ments of  A.*s  personal  property,  but  had  left  A. 
in  the  visible  user  and  enjoyment  of  that  pro- 
perty ;  upon  a  bill  filed  by  a  subsequent  judg- 
ment creditor  of  A.,  impeaching  the  prior 
securities  for  fraud  : — Held,  upon  motion  before 
hearing,  that  plaintiff  was  entitled  to  production 
of  the  several  bills  of  sale  and  assignments. 
!  Keate  v.  Latimer,  2  Y.  &  C.  C.  C.  257.  AflOrmed, 
11  Bligh  (N.S.)  112. 


Transfer  after  BiU.] — After  a  bill  for 


redemption  had  been  filed,  but  before  the  sub- 
poena had  be^i  served,  the  mortgagee  transferred 
his  mortgage,  and  his  transferee  was  brought 
before  the  oourt  by  supplemental  bill.  It  was 
alleged  that  the  transfer  had  been  made  for 
fraudulent  and  vexatious  purposes  : — Held,  that 
the  plaintiff  was  not  entitled  to  the  production 
of  the  deed  of  transfer.  GHXl  v.  JSyton,  7  Beav. 
155. 

Hotiee — Ooits.] — In  a  mortgagee's  suit  for 
payment  at  a  fixed  time  and  place,  or  for  a  sale, 
the  mortgagor  has  a  right  to  require  the  produc- 
tion of  an  affidavit  of  documents  by  the  mort- 
gagee, but  he  must  give  notice  that  he  requires 
it,  and  it  must  be  at  his  own  expense.  Wtfcks 
V.  Stourton,  12  L.  T.  71  ;  18  W.  R.  489. 

Where  an  affidavit  of  documents  was  not  made, 
and  a  power  of  attorney  refused  to  be  produced 
on  the  one  hand,  and  payment  refused  on  the 
other,  payment  was  ordereii  on  a  future  day  on 
production  of  such  affidavit,  but  no  costs  of  a 
summons  to  determine  the  right  in  point  of 
practice  given,  there  being  no  rule  on  the  subject. 
lb. 

Xffeet  of  8olieitor*i  Lien.]— iSw  Solioitob. 

L.  REDEMPTION. 

1.  Right  to,  1663. 

2.  Concealment  of  Prior  Mortgage,  1677, 

8.  Equity  of  BedemptUyn,  1678. 

4.  ^»w/w,1683. 

See  also  B.  2,  ante,  col.  1449. 

6.  Proceedings  for,  1686. 

6.  Costs  and  Expenses,    See  post,  S.  4,  coL  1849. 

1.  RlQHT  TO. 

a.  General  Pn^ciples,  1663. 

b.  Crown,  1666. 

c.  Joint  Right,  1666. 

d.  Puisne  Mortgagee,  1667. 

e.  Other  Cases,  1669. 

/.  Judgment  Creditors — See  JUDQifESTT. 


1668 


UOHTQAGE— Redemption. 


1664 


a.  General  Prindph 


Corenaiit  agaimt.]  —  Coyenant  against  re- 
demption of  mortgage  is  unreasonable,  and  not 
enforced.  £ast  India  Co,  y.  Atkyns,  1  Ck)myn, 
849. 

No  agreement  in  a  mortgage  can  make  it 
irredeemable,  either  after  the  death  of  the  mort- 
gagor, or  upon  failure  of  issue  male  of  his  body. 
lioward  v.  Harris,  1  Vem.  190. 

Fetter  en.]— Where  mortgagee  by  agreement, 
either  in  the  mortgage  deed  or  a  separate  one, 
fetters  the  redemption  with  a  fraudulent  design 
to  get  the  estate,  it  will  not  ayaiL  Mellor  v. 
Lees,  2  Atk.  494. 

Abienee  of  Covenant  to  repay.]  —  In  common 
mortgages,  the  want  of  a  covenant  for  repay- 
ment of  the  mortgage-money  is  no  bar  to  a 
redemption.    lb. 

Bight  ftriotly  adliered  to.] — ^Where  a  clause 
of  redemption  is  in  a  separate  deed,  the  court 
adheres  to  it  strictly,  to  prevent  the  equity  of 
redemption  from  being  entangled  to  the  pre- 
judice of  the  mortgagor.  JBaker  v.  Wind,  1  Ves. 
161. 

Prioe  o£] — ^The  price  of  redeeming  the  mort- 
gaged premises  is  tne  same  in  a  suit  by  the  mort- 
gagor to  redeem  as  it  would  be  in  the  like  cir- 
cumstances in  a  suit  hj  the  mortgagee  to  fore- 
closure. Du  Vigier  v.  Lee,  2  Hare,  826 ;  12  L.  J., 
Ch.  846  ;  7  Jur.  299. 

Compoliion  to.] — The  owner  of  the  equity  of 
redemption  of  one  of  two  estates  comprised  in 
the  same  mortgage  cannot  be  compelled  to 
redeem  it  separately,  his  right  being  to  redeem 
the  whole,  subject  to  the  equities  of  the  other 
persons  interested.  Hall  v.  Heward,  65  L.  J., 
Ch.  604  ;  32  Ch.  D.  430  ;  54  L.  T.  810  ;  34  W.B. 
671— C.  A. 

Title— Knit  be  iliewn.] — ^He  that  comes  to 
redeem  a  mortgage  must  shew  a  title  to  the 
equity  of  redemption.  Lomax  v.  Bird,  1  Vem. 
182. 

Upon  a  bill  to  redeem,  a  primA  facie  title  is 
sufficient ;  and  an  issue  shall  not  be  directed, 
though  the  title  is  complicated,  if  uncontra- 
dicted. Pym  V.  Beyyreman,  3  Swanst.  241 ;  19 
B.  B.  201. 

Who  may  redeem.]— The  rule  laid  down,  that 
no  person  shall  be  allowed  to  redeem  in  equity 
but  he  that  has  the  legal  estate,  is  right ;  there- 
fore, if  an  executor,  or  an  assignee  of  a  bankrupt, 
will  industriously  get  in  the  mortgagor's  estate, 
the  creditors  shaU  not  have  a  bill  to  redeem  ; 
but  otherwise,  the  minor  part,  or  even  one 
creditor,  may  bring  a  bill  at  the  peril  of  costs. 
Francklyn  v.  Fern,  Barnard.  30. 

Collusion.] — The  mortgagor  or  his  heirs 

only  can  sue  the  mortgagee  for  an  account  and 
redemption, unless  it  can  be  shewn  that  there  is 
collusion  between  them  and  the  mortgagee. 
White  V.  Pamther,  1  Enapp,  179. 

'—^  After  being  foreelosed.] — ^A  party  to  a 
foreclosure  suit,  whose  interest  is  thereby  fore- 
closed, and  who  afterwards  becomes  entitled  to 
an  interest  in  the  same  estate  by  devise  or  other- 


wise from  another  person  who  was  not  a  party 
to  the  foreclosure,  may  bring  his  bill  of  redemp- 
tion.   Bromitt  v.  Moor,  9  Hare,  374. 

Belief  will  not  be  given  in  such  a  case,  on  a 
claim  for  redemption  stating  only  that  the 
plaintiff  is  entitled  to  the  equity  of  redemption 
under  certain  instruments,  but  not  stating  any 
of  the  proceedings  in  the  suit  for  foiedosuie  or 
the  grounds  on  which  the  plaintiff  seeks  to  set  it 
aside.    lb. 

Against  whom.] — Courts  of  equity,  with  a 
view  to  remedy  the  great  inconveniences  which 
formerly  arose  from  the  mortgagee's  estate 
becoming  absolute  at  law,  if  the  mortgagor  did 
not  pay  off  the  money  borrowed  on  the  day 
appointed,  have  uniformly  maintained  the  maiu 
gagor's  right  of  redemption,  not  only  against 
tenants  in  dower,  and  by  the  curtesy,  but  against 
the  lord  by  escheat,  and  all  persons  claiming 
under  the  feoffee.  Pawlett  v.  AtU^Qen^  Haidr. 
460,  465. 

Pnrohaeer  from   Trustee  for   Bale.]  — 

Semble,  that  a  mortgagor  having  oonveyea  ta 
trustees  for  sale  cannot  redeem  as  against  a 
purchaser  under  the  trustees ;  his  remeidy  is  to- 
set  aside  the  sale  and  have  a  new  sale  made. 
Mamser  v.  Dim,  3  Jur.  (N.S.)  253 — L JJ. 


Seoond  Xortgagee  buying  under  Power  of 


Sale.] — A  second  mortgagee  buying  under  a 
power  of  sale  contained  in  the  first  mortgage  is 
not  subject  to  redemption  by  the  mortgagor. 
Kirkwood  v.  Thompson,  2  De  G.  J.  &  S.  613  ;  1^ 
L.  T.  Ill;  13  W.  B.  495,  1052.  Affirming  2 
H.  &  M.  392 ;  34  L.  J.,  Ch.  30.5,  501 ;  11  Jur. 
(N.S.)  385. 

The  circumstance  that  the  second  mortgage 
is  in  the  shape  of  a  trust  for  sale  does  not  alter 
the  case.    li. 

Inns  of  Court  Chambers.] — A   bill  in 

equity  will  not  lie  to  redeem  a  mortgage  of 
chambers  in  the  inns  of  court,  but  the  plaintiff 
must  apply  to  the  bench,  or  to  the  judges  of  the 
society.  Secus,  if  on  application  to  the  bendi^ 
they  refer  the  plaintiff  to  his  remedy  in  equity. 
Bakestraw  v.  Brewer,  Sel.  Ch.  Ca.  55 ;  Hoseley,. 
189  ;  2  P.  Wms.  511. 


Tenant  in  TaU.]— A.  B.,  on  his  mairiage,. 


settled  certain  estates,  then  in  mortgage,  on  him- 
self for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  and  covenanted  against  incum- 
brances ;  he  af  terwiods  mortgaged  other  estates^ 
and  became  insolvent.  A  bill  was  filed  by  his 
assignee  under  the  insolvency  against  the  sevoal 
incumbrancers  on  all  the  estates,  and  against  the- 
tenant  in  tail,  praying  an  account  of  what  was 
due  on  the  several  incumbrances,  that  their 
priorities  might  be  ascertained,  and  for  a  sale  or 
a  redemption.  A  decree  was  made  in  the  suit 
directing  that,  on  the  plaintiff  and  defendant, 
the  tenant  in  tail,  paying  what  was  due  on  the- 
respective  incumbrances,  the  unsettled  estates- 
should  be  conveyed  to  the  party  redeeming,  and 
that  the  settled  estates  should  be  convejned  on 
the  trusts  of  the  settlement ;  and,  in  de&ult  of 
redemption,  that  the  bill  should  be  diamiHsed  : — 
Hdd,  by  the  Lord  Chancellor,  that  the  decree 
for  redemption  being  permissive  only  as  against 
the  tenant  in  tail  was  correct,  and  that  a  decree- 
for  a  Side  would  have  been  improper.  ChagpsH 
V.  Bees,  1  De  G.  M.  &  G.  393 ;  16  Jur.  415. 
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Bj  EamaliiilftTmOT,  agftinit  XortgagM 

of  Partieiilar  Bitate  in  Sqiii^  of  BodemptioiL] 
— ^A  mortgagee  who  is  also  assignee  or  mort^ 
gagee  of  a  particular  estate  in  the  equity  of 
redemption  is  not,  during  the  continuance  of 
that  particular  estate,  subject,  without  his  con- 
sent, to  redemption  at  the  hands  of  a  remainder- 
man. Ratald  y.  Bustell  (Younge,  9, 21)  followed. 
JPraut  V.  (hek,  66  L.  J.,  Ch.  24 ;  [1896]  2  Ch. 
808  ;  75  L.  T.  409  ;  45  W.  B.  157. 

Uiurioiu  Loan.] — ^If  A.  mortgage  stock 

to  B.,  by  a  conveyance,  which  is  apparently 
absolute,  and  B.  assigns  it  to  C.  as  a  security  for 
an  usurious  loan,  A.'s  right  of  redemption  is  not 
affected  by  the  transaction  between  B.  and  C, 
but  is  as  extensive  against  0.  as  against  B. 
Johnson  V.  WUlianuhurst,  1  L.  J.  (O.B.)  Ch.  112. 

4  ft  5  WUL  k  X.  0. 16.]— If  a  mortgage  by 
the  statute  4  ac  5  WiU.  k  M.  c.  16,  becomes 
irredeemable,  it  will  remain  so  in  the  hands  of 
the  assignee,  though  assigned  in  consideration  of 
the  principal,  interest  and  costs  due  thereon. 
Stafford  v.  SOby,  2  Vem.  590. 

If  a  aubsequent  mortgagee  redeems  such  mort- 
gage, he  shaU  hold  the  estate  irredeemably.    lb. 

If  there  are  more  lands  in  the  second  mort> 
gage  than  in  the  first,  that  seems  to  be  a  case 
omitted  out  of  the  statute ;  but  the  adding  an 
acre  or  two  shall  not  exempt  it,  for  that  may  be 
a  contrivance  to  evade  the  statute.    lb. 

Fraud.]— Where  possession  is  gained  against  a 
mortgagee  by  frauo,  pending  a  suit,  it  must  be 
restored  before  there  can  be  any  redemption. 
Zant  V.  Crisp,  15  Vin.  Abr.  467,  pL  16. 

Xortgagee'f  Bight  to  Betain  Securities.]— -A 
mortgagee  who  is  being  redeemed  cannot  retain 
any  of  his  securities  to  answer  contingent 
liabilities  of  the  mortgagor  to  him,  in  the  absence 
of  an  express  agreement  to  that  effect.  Mer- 
chants'  Bank  of  London  v.  Maud,  18  W.  B.  312. 

Biipating  Bight  to  Bodeem — Bitoppol.]— 
Service  of  notice  of  foreclosure  by  the  mort- 
gagee on  the  occupant  of  the  mortgaged  pre- 
mises doeii  not  estop  the  mortgagee  from  disput- 
ing the  oocupanVs  title  to  redeem.  Prannath 
Jtay  Chowdry  v.  JtamruUon  Roy,  8  W.  B.  29— 
P.O. 

Oonstmotioii — *  *  Bodeemablo."]  — H.  advanced 
money  to  P.,  and  by  agreement  was  to  receive 
the  whole  amount  due  fiom  P.  in  acceptances  of 
the  D.  company  to  C.'s  drafts  at  six,  twelve  and 
eighteen  months,  "  but,  if  not  sufficient  bills  at 
such  dates  are  received  from  the  D.  company, 
then  the  balance  to  be  made  up  in  similar  bills 
at  twelve,  twenty-four  and  thirty-six  months, 
upon  which  lOZ.  per  cent,  interest  shall  be  pay- 
able, such  last-mentioned  bills  to  be  redeemable 
at  any  time"  : — Held,  that  the  word  "redeem- 
able "  implied  that  the  debtor  P.  might  take  up 
the  last-mentioned  biUs  at  any  time,  irrespective 
of  the  other  debts  due  by  him  to  H.  BiUs  y. 
Parhsr,  14  L.  T.  107. 

Praotioo— Bodemption  not  Prayod.]— Although 
a  mortgagor  is  not  entitled  to  a  decree  for 
redemption  on  a  bill  which  impeaches  the  mort- 
gage security  and  contains  no  prayer  for  redemp- 
tion, yet  such  rule  does  not  apply  where  the 
issues  disclosed  by  the  pleadings  are  not  merely 

VOL.  IX. 


mortgage  or  no  mortgage,  bat  whether  the  defen- 
dant, by  means  of  his  acts  subsequent  to  the 
impeached  mortgage,  had  ceased  to  be  mort- 
gagee and  had  become  absolute  owner,  and  also 
whether  the  mortgagee's  advances  on  the  footing 
of  the  mortgage  had  not  been  more  than  satisfied 
by  his  receipts,  the  bill  praying  for  an  account 
and  offering  to  aUow  to  the  mortgagee  all  just 
credits.  National  Bank  of  AustrtuaStia  y.  United 
Hand-in-Hand,  S^c,  Co.,  4  App.  Cas.  391 ;  40  L.  T. 
697  ;  27  W.  B.  889— P.  C. 


b.  Grown. 

Equity  of  Bodemption  in.] — A.  died  intestate, 
unmarried  and  illegitimate,  having  mortgaged 
his  real  estates  to  B.  for  500  years,  and  having 
subsequently  mortgaged  them  to  B.  for  an 
additional  sum  by  deposit  of  the  title  deeds. 
The  fee  simple  was  not  worth  the  mortgage 
money : — Held,  nerertheless,  that  the  mortgagor 
could  not  be  deemed  a  bare  trustee  for  the  mort- 
gagee within  the  statute  4  &  5  Will.  4,  c.  23,  s.  2, 
so  as  to  deprive  the  crown  of  the  equity  of 
redemption  ;  but  it  was  ordered  that  the  estate 
should  be  sold  in  the  administration  of  assets, 
and  B.  declared  a  purchaser  with  liberty  to 
apply  to  the  crown  for  a  grant  of  the  fee  simple. 
Rogers  v.  MauU,  1  T.  &  0.  C.  C.  4. 

Sioheat.] — A.,  having  mortgaged  freeholds  for 
a  term,  with  a  proviso  for  cesser  on  payment, 
died,  intestate  and  without  heirs : — ^Held,  that 
the  crown  was  entitled  to  the  legal  reversion  in 
fee  by  escheat ;  and  would  have  iSsen  a  necessary 
party  to  a  suit  by  the  administratrix,  could  it  have 
been  maintained.  Cattley  v.  Sampson,  S3  Beav. 
551 ;  34  L.  J.,  Ch.  96  ;  12  W.  B.  927. 

Bodemption  by  Outlawry.] — J.,  having  made 
a  mortgage  of  his  estate,  was  afterwards  indicted 
and  outlawed  for  high  treason.  The  attorney- 
general  thereupon  exhibited  a  bill  in  the  court 
of  exchequer  to  discover  the  consideration  of 
the  mortgage,  and  what  was  due  upon  it,  and 
that  the  crown  might  redeem  if  anything  was 
due.  The  court  directed  several  issues  to  be 
tried  at  their  own  bar,  relative  to  the  considera- 
tion of  this  mortgage,  &c.  Upon  the  trial,  ver- 
dicts were  found  in  favour  of  the  mortgagee ; 
but  these  verdicts  were  so  general  that  applica- 
tion was  made  on  behalf  of  the  crown  for  a  new 
triaL  This  was  not  only  refused,  but  the  court, 
on  hearing  the  cause  upon  the  equity  reserved, 
ordered  the  information  to  stand  dismissed.  On 
an  appeal,  this  decree  was  reversed ;  and  the 
attorney-general,  on  behalf  of  the  crown,  was 
admitted  to  redeem.  Att.-Oen,  v.  Crqfts,  4 
Bro.  P.  0. 136. 


o.  Joint  Bifflit. 

Generally.]  —  Where  several  persons  take 
interests  in  an  equity  of  redemption  by  one  and 
the  same  instrument,  only  one  common  right  of 
redemption  is  given  to  them  all  by  the  decree ; 
but,  if  they  take  under  different  instruments, 
they  are  entitled  to  have  the  mortgaged  property 
offered  to  them  successively,  according  to  the 
dates  of  the  instruments  under  which  they  take. 
The  latter  rule  applies  where  a  purchaser  or  a 
mortgagee  of  an  equity  of  redemption  of  one 
estate  is  compelled  to  redeem  another  also  by 
virtue  of  the  doctrine  of  oonsolidation.    Beevor 
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V.  Luck,  36  L.  J.,  Gh.  865  ;  L.  R.  4  Eq.  537  ;  15 
W.  R.  1221. 

J.  devised  a  lease  for  lives  (after  payment  of 
his  debts)  to  his  two  gn^andchildren,  R.  and  W., 
bat,  if  eitiier  of  them  died  without  heirs  of  their 
own  bodies,  then  the  share  of  him  so  dying 
should  go  to  the  testator^s  other  grandchild,  C. 
W.  died  without  issue ;  and,  on  a  bill  filed  by  a 
mortgagee  to  foreclose,  it  was  held  that  H.  and 
0.  were  entitled  to  redeem  in  equal  moieties. 
Wdstneyt  v.  Chappell,  3  Bro.  P.  G.  50. 

Lapse  of  Time— -Acknowledgment  of  one  Joint 
Xortgagee.]  —Two  joint  mortgagees  of  lands  had 
been  in  possession  of  the  mortgage  property  for 
more  than  twenty  years,  but  within  the  twenty 
years  one  of  the  mortgagees  had  written  letters 
which  were  held  to  amount  to  a  recognition  by 
him  of  the  mortgagor's  title  : — Held,  that  such 
recognition  by  one  of  the  joint  mort^gees  did 
not  operate  as  an  acknowledgment  within  3  &  4 
"Will.  c.  27,  8.  28,  and  that  the  equity  of  redemp- 
tion was  barred.  Eichardfon  v.  Taunaej  39 
L.  J.,  Ch.  475  ;  L.  R.  10  Eq.  275  ;  18  W.  R.  800. 
Affirmed,  40  L.  J.,  Ch.  338  ;  L.  R.  6  Ch.  478  ;  25 
L.  T.  230  ;  19  W.  R.  612. 

Jointure.] — An  estate  in  jointure  was  subject 
to  mortgage.  The  jointress  and  reversioner  must 
redeem  in  proportion ;  the  jointress  one-third, 
and  the  reversioner  two-thirds.  So  and  if  estate, 
subject  to  a  mortgage,  is  devised  to  A.  for  life, 
remainder  to  B.  in  fee,  they  may  redeem  in  the 
same  proportion.    Flud  v.  Flua,  2  Frecm.  210. 

d.  Puisne  Kortgraffee. 

*  Xuit  Redeem  Entirely.] — Subsequent  mort- 
gagee redeeming  a  prior  mortgage  must  redeem 
it  entirely.  Pdlk  v.  Clinton,  12  Yes.  59;  8 
R.  R.  283. 

If  a  man  mortgages  all  his  estate  to  one 
person,  he  may  notwithstanding  slip  it  into  ten 
puisne  mortgages  more.  But  if  all  such  puisne 
mortgages  should  have  a  right  to  redeem,  on 
payment  of  proportionable  contributions,  the 
first  mortgagee  could  never  come  to  his  due, 
until  all  those  proportions  were  settled ;  and  an 
original  mortgagee  ought  not  to  be  entangled 
wiUi  questions  arising  among  subsequent  mort- 
gages, for  he  has  a  right  to  be  redeemed  entire, 
and  not  by  parcels.  Lord  Chancellor  said,  such 
a  redemption  was  never  allowed.  TUley  v.  DavieSy 
15  Vin.  Abr.  447,  pL  19.  &  C,  2  Y.  &  C.  C.  C.  399,  n. 

What  Entitled  to.]~The  only  relief  to  which 
a  second  mortgagee  is  entitled  is  to  a  decree  for 
the  redemption  of  the  first  mortgagee,  and  for 
the  foreclosure  or  redemption  of  the  mortgagor. 
He  has  no  right  to  compel  the  first  mortgagee  to 
transfer  to  him  his  first  mortgage,  on  payment 
of  what  is  due,  or  to  call  on  the  mortgagor  to 
join  in  such  transfer.  Ramtibottom  v.  WallU,  5 
L.  J.,  Ch.  92. 

BiSrht,  how  Extinguished.] — A  purchase,  by 
a  trustee  in  bankruptcy,  from  the  first  mort- 
gagee of  the  bankrupt  does  not  extinguish  the 
right  of  the  second  mortgagee  to  redeem.  BeU 
V.  Sunderland  Building  Society,  53  L.  J.,  Ch. 
.509  ;  24  Ch.  D.  618 ;  49  L.  T.  566. 

After  Foreoloiure  of  Xortgagor.] — Subse- 
quent incumbrancers  may  redeem  the  first  mort- 
gagee, though  the  mortgagor  is  foreclosed  by  a 


decree,  and  the  account  taken  in  the  suit  where 
such  decree  was  obtained  will  not  bind  the 
subsequent  incumbrances.  Morrett  v.  Wetterme^ 
2  Vem.  663. 

First  Xortgageo,  Duty  of.] — ^Fizst  mortgagee 
ought,  without  a  judiciid  proceeding,  to  acoepfc 
payment  from  a  second  mortgagee,  and  there- 
upon to  convey  to  him  the  mortgaged  estate, 
with  (Mr  without  the  concurrence  of  the  mort- 
gagor.   Smith  V.  Chroen,  1  CoU.  C.  C.  555. 

Beolining  to  bo  Bedoomed.] — ^Where  a  first 
mortgagee  refuses  to  accept  an  offer  rightly 
made  by  a  second  mortgagee  to  redeem  him, 
and  an  action  for  redemption  is  commenced, 
the  defendant  was  ordered  to  pay  the  plaintUTa 
costs  of  the  action  up  to  and  including  the  trial 
as  well  as  the  costs  of  a  successful  appeal  by  the 
plaintiff.  Squire  v.  Pardoe,  66  L.  T.  342 ;  40 
W.  R.  100— C.  A. 

I^jiinetion.] — A   puisne   incumbrancer 

offered  to  pay  off  the  first  mortgagee,  which 
being  declined,  he  filed  a  bill  to  compel  a  trans- 
fer. The  first  mortgagee  having  afterwards 
proceeded  to  sell  the  property  was  restrained 
from  transferring  the  first  mortgage  and  part- 
ing with  the  legal  estate  and  title  deeds.  Bkodet 
V.  BucUand,  16  Beav.  212. 

Praotiee.] — ^Where  there  was  a  suit  by  a  first 
mortgagee  {in  possession)  against  the  mortgager 
and  numerous  other  mortgagees,  the  comt, 
having  r^[ard  to  the  rights  of  all  parties,  refused 
a  motion  by  the  second  mortgagee  that,  on 
payment  of  the  plaintiff's  princij^d,  interest  and 
costs,  the  estate  might  be  conveyed  to  him  and 
all  proceedings  stayed;  but  directed  inquiries 
as  to  the  priorities  and  incumbrances  of  the 
parties.  Paine  v.  EdioardSy  8  Jur.  (N.S.)  1200 ; 
6  L.  T.  600 ;  10  W.  R.  709. 

Abionee  of  Xortgagor.] — ^There  cannot 

be  an  adverse  redemption  between  mortgagees, 
in  the  absence  of  the  mortgagor  ;  if,  therefore, 
by  contract  or  other  circumstances,  a  second 
mortgagee  is  precluded  from  bringing,  or  is 
unable  to  bring,  the  mortgagor  before  the  ooort, 
a  suit  by  such  second  mortgagee  to  redeem  the 
first  cannot  proceed.  JRamshottom  y.  Wallii^  6 
L.  J.,  Ch,  92. 

First  Xortgageo  not  Appearing.] — ^If, 

in  a  suit  for  redemption  against  several  succea- 
sive  mortgagees,  the  first  mortgagee  does  not 
appear  at  the  hearing,  a  subsequent  mortgagee 
will  be  allowed  to  make  the  decree  ab«>late 
against  him.  Cottingham  y.  ShrewtHmry,  5  Sim. 
395. 


Beyoral  Parties  entittod  to 

One  Time  llzod  Ibr  Redemption.] — In  an  action 
by  second  mortgagees  against  subsequent  incom- 
brancers  and  the  mortgagor's  trustee  in  liquida* 
tion,  there  being  evidence  that  the  sale  of  the 
property  would  leave  a  very  small  margin  for 
the  subsequent  incumbrancers,  only  one  of  whom 
appeared,  one  time  certain  was  fixed  for  all  the 
defendants  to  redeem  or  be  foreclosed.  Cr^ppt 
V.  Woody  51  L.  J.,  Ch.  584. 


Answer  to  Interrogatories.] — In  a  re- 


demption suit  by  a  second  mortgagee  against 
the  first  mortgagee,  he  is  bound  to  state  in 
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answer  to  interrogatories  not  only  the  amonnt 
due  npon  his  security,  bnt  also  what  secnrities 
he  holds  for  his  debt.  Wett  of  England  and 
JSouth  Wales  Bank  v.  NiekolU,  6  Ch.  D.  618. 


Aoooont,  how  Taken.] — ^In  a  redemption 


4u;tion  by  a  second  moi-tgagee  against  the  first 
mortgagee,  the  acconnt  to  be  taken  at  the 
instance  of  the  second  mortgagee  must  be  taken 
in  all  respects  as  thongh  it  were  being  taken  at 
the  instance  of  the  mortgagor  himself ;  and  the 
second  mortgagee  may  assert  snch  equity  as  the 
mortgagor  himself  might  have  had  to  exclude 
any  particular  item  from  the  account.  Main^ 
land  Y.  U]9John,  58  L.  J.,  Ch.  361  ;  41  Ch.  D. 
126;  60  L.  T.  614  ;  37  W.  R.  411. 

e.  Other  Ocums. 

Who  may  Bedeem — Penonal  BepreientatiTe.l 
— ^The  personal  representative  of  a  mortgagor  of 
freehold  estate  has  no  right  to  file  a  bill  against 
the  mortgagee  to  redeem.  Catiey  t.  Sampson^  33 
Beav.  651  ;   34  L.  J.,  Ch.  96  ;  12  W.  R.  927. 

C,  being  entitled  to  real  estate,  demised  it  for 
1,000  years,  by  way  of  mortgage,  subject  to  a 
proviso  for  cesser  of  the  term  on  payment  of  the 
mortgage  money  by  C,  his  heirs,  executors  or 
administrators.  C.  was  illegitimate,  and  he  died 
intestate  and  without  issue.  His  wife  having 
taken  out  letters  of  administration  to  her  husband, 
filed  a  bill  to  redeem : — Held,  that  she  could  not 
sustain  the  suit.    Ih, 

A  bill  by  an  administratrix,  with  the  will 
annexed,  of  a  mortgagor,  having  also  a  beneficial 
interest,  but  becoming  an  insolvent  debtor  after 
the  commencement  of  the  suit  for  redemption 
against  a  mortgagee  and  others,  including  the 
heir-at-law  of  the  mortgagor,  who  refused  to  be 
joined  as  plaintiff,  the  assignees  in  insolvency 
being  made  defendants,  and  the  trustees  of  the 
mortgagor's  will  having  died  in  the  testator's 
lifetime,  dismissed  with  costs ;  there  being  no 
authority  for  the  proposition  that  where  a  trustee 
is  appointed  for  the  payment  of  debts,  and  he 
neglects  his  duty,  a  leged  personal  representative, 
having  no  beneficial  interest,  may  maintain  a 
suit ;  and  the  bill  not  stating  what  means  there 
^ere  for  effecting  a  redemption.  Fray  v.  Drew^ 
11  Jur.  (N.8.)  130 ;  11  L.  T.  730  ;  13  W.  R.  367. 

Where  an  administrator  mortgages  leasehold 
premises,  reserving  the  equity  of  r^emption  to 
himself  and  his  executors,  administrators  and 
assigns,  the  right  to  redeem  after  his  death 
l)eIong8  to  his  own  representatives,  and  not  to 
the  administrator  de  bonis  non  of  his  intestate. 
Skejffington  v.  WhUekurtt,  3  Y.  &  C.  1 ;  7  L.  J., 
Ex.  Eq.  65.  But  this  was  questioned  on  appeaL 
S,  C,  nom.  Skfiffinffton  v.  Budd,  9  CL  &  F.  219  ; 
6  Jur.  809. 


Pertonal  XepreientatiTe.]— R.,  in  1840, 


assigned,  by  way  of  mortgage,  his  two  fourth 
shares  in  a  newspaper  to  the  defendant.  The 
deed  contained  a  proviso  for  redemption,  and  a 
power  of  sale  in  default  of  payment  to  the  mort- 
gagee. Part  of  the  mortgage  money  was  paid 
off  by  R.,  bat  default  was  made  in  payment  of 
the  balance ;  and  thereupon  the  defendant 
acquired  a  right  to  exercise  the  power  of  sale. 
By  deed,  in  1841,  for  an  expressed  consideration 
of  1,000^.,  the  defendant  assigned  the  two  shares 
to  his  brother,  absolutely  freed  from  the  mort- 
gsige  debt.  The  owner  of  the  other  two  fourth 
shares  assigned  them  for  the  benefit  of  his  credi- 


tors to  trustees,  who  in  1847  assigned  them  to 
the  defendant ;  and  the  defendant  afterwards 
procured  from  his  brother  an  assignment  to 
himself  of  the  two  first-mentioned  shares,  who 
thus  became  legal  owner  of  the  whole  four  shares 
in  the  newspaper.  R.  died  in  1852,  and  the  plain- 
tiff became  personal  representative.  In  1855 
the  plaintiff  filed  a  bill  lor  redemption,  alleging 
that  there  was  no  sale  in  1841  by  the  defenduit 
to  his  brother ;  that  the  assignment  was  a  mere 
fraud  on  the  part  of  the  defendant  to  acquire 
the  absolute  ownership,  and  to  exclude  the  mort- 
gagor from  the  property  ;  that  no  consideration 
passed  ;  and  that  the  defendant  never  accounted 
to  the  mortgagor  : — Held,  that  the  plaintiff  was 
entitled  to  retieem.  Jlohertsan  v.  Norris,  4  Jur. 
(N.S.)  443— L.  C. 


XTneoiueioiiable    Bargain.]  —  A    man 


twenty-six  years  of  age,  entitled  to  a  reversion 
of  600Z.,  but  wholly  without  present  means, 
applied  to  a  money-lender,  who  advanced  him 
85Z.  on  a  mortgage  of  the  reversion  for  1002., 
with  a  provision  that,  if  default  should  be  made 
in  payment  of  the  1002.,  the  lOOZ.  should  bear 
interest  at  5  per  cent,  per  month.  Twelve  years 
afterwards  the  reversion  fell  into  possession,  and, 
on  a  bill  filed  by  the  personal  representative  of 
the  mortgagor,  a  decree  was  made  for  i-edemp- 
tion  on  payment  of  the  sum  borrowed  and 
simple  interest  at  5  per  cent.  Beynon  v.  Coohy 
L.  R.  10  Ch.  889 ;  82  L.  T.  358 ;  23  W.  R.  531. 

Sqxdtahle   Mortgagor  by  Bepoiit.]  — 

When  there  has  been  an  equitable  deposit  of 
deeds  to  secure  repayment  of  a  loan,  an  action  of 
detinue  cannot  be  maintained  therefor  prior  to 
repayment.  The  remedy  is  by  a  suit  for  redemp- 
tion, or  by  summary  application  for  the  deeds  on 
terms  of  substituting  for  the  security  a  sum  of 
money  equal  to  the  amount  secared  with  a  proper 
margin.  Bank  of  New  South  Wales  v.  0^  Connur^ 
58  L.  J.,  P.  C.  82 ;  14  App.  Cas.  273  ;  60  L.  T. 
467  ;  38  W.  R.  466— P.  C. 

Mortgagor  after  Asiignxnent  of  Equity 

of  Redemption.] — ^A  mortgagor,  who  has  abso- 
lutely assigned  his  equity  of  redemption  in  the 
mortgaged  property,  acquires,  when  sued  by  the 
mortgf^ee  upon  the  covenant  to  pay  principal 
and  interest  contained  in  the  mortgage,  a  new 
right  to  redeem,  and  is  entitled  upon  paying  the 
mortgage  money  to  a  reconveyance  to  himself, 
subject  to  any  equity  of  redemption  vested  in 
any  other  person.  And  he  is  so  entitled  even  if, 
after  the  assignment  of  the  equity  of  redemption, 
the  assignee  has  further  charged  the  property 
either  to  the  original  mortgagee  or  to  some  other 
person.  Kinnaird  v.  TroUope^  57  L.  J.,  Ch.  905  ; 
39  Ch.  D.  636  ;  59  L.  T.  433 ;  37  W.  R.  234. 

XTnder  Mortgage  by  Way  of  Trust.] — 

Under  a  mortgage  of  real  estate  made  by  way  of 
a  conveyance  to  a  trustee,  upon  trust  to  sell  at 
discretion  and  out  of  the  proceeds  of  sale  to  pay 
the  mortgage  debt  and  to  pay  the  surplas  moneys 
to  the  mortgagor,  the  only  right  of  the  mortgagor 
is  to  redeem,  and  he  cannot  file  a  bill  for  a  sale. 
Locking  v.  Parker,  42  L.  J.,  Ch.  257  ;  L.  R.  8 
Ch.  30  ;  27  L.  T.  635  ;  21  W.  R.  113* 

Asiignoe.] — Proviso  in  a  mortgage,  that 

the  mortgagor,  or  the  heirs  male  of  his  body, 
might   redeem  : — Decreed,  the   assignee  might 
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redeem.     Howard  t.  Harris,  1  Vem.  33;   2 
Ch.  Ca.  147. 


Yolnnteer.] — One  that  claims  under  a 


Tolnntary  conveyance  may  redeem  a  mortgage. 
Howard  v.  Harris^  1  Vem.  193. 

Tenant  for  Life.] — ^Where  property  sub- 
ject to  a  mortgage  is  settled,  the  tenant  for  life 
is  entitled  to  ledeem,  and  to  have  the  legal  estate 
conveyed  to  himself,  but  must  hold  the  equity  of 
redemption  subject  to  the  trusts  of  the  settle- 
ment.     Wiclu  v.  Scritens^  1  J.  &  H.  215. 

The  same  principle  applies  where  the  security 
is  in  the  form  of  a  trust  for  sale.    Ih. 


Tenant  in  Tail.] — ^A  father  (tenant  for 

1  y4._       ^       J.     i  J JIN       i__       4  OOf         J^1__J 


life),  and  a  son  (tenant  in  tail),  in  1831,  joined 
in  mortgaging  the  estate  to  secure  payment  of  a 
debt  of  the  son,  under  an  agreement  between 
them  to  suffer  a  recovery,  and  resettle  the  estate. 
As  to  the  remainder,  after  the  death  of  the  tenant 
for  life,  in  case  the  father  should  at  any  time  be 
obliged  to  pay  any  part  of  the  interest  of  the 
mortgage  debt,  or  the  son  should  not  pay  off  that 
debt  by  a  certain  day,  and  the  father  should  then 
pay  it  off  and  release  the  son  therefrom,  to  the 
use  of  the  father  in  fee ;  the  father  covenanting 
to  convey  or  devise  a  seventh  part  of  the  estate 
to  the  son  ;  and,  in  case  the  son  should  pay  off 
the  mortgage  by  the  time  mentioned,  then  to  the 
son  and  uie  heiis  of  his  body,  charged  with  5002. 
for  such  persons  as  the  father  should  by  deed  or 
will  appoint.  The  son  did  not  pay  off  the  mort- 
gage debt,  nor  did  the  father  pay  it  off,  or  release 
the  son  therefrom,  but  the  father  paid  the  interest 
until  his  death  in  1841,  and  after  his  death  his 
devisees  paid  off  the  mortgage  : — Held,  that, 
neither  party  having  performed  the  agreement, 
or  apparently  acted  upon  it,  in  the  lifetime  of 
the  uither,  the  court  would  not,  after  the  death 
of  the  father,  enforce  the  specific  performance  of 
the  agreement,  nor  would  the  court  in  such  a 
case  enforce  the  specific  performance  of  an  agree- 
ment, which,  apparently,  was  an  agreement  for 
the  sale  of  the  son's  reversionary  interest  in  the 
estate  at  an  under- value ;  that,  as  the  agreement 
could  not  be  specifically  performed,  the  original 
rights  of  the  parties  remained  ;  and  the  son  was 
therefore  entitled  to  redeem  the  estate  upon 
payment  of  the  mortgage  debt  and  the  interest. 
Pla/i/ford  V.  Playford,  4  Hare,  546. 

Testator  devised  his  real  estates  to  E.  R.  in  fee, 
subject  to  the  payment  of  his  debts  and  legacies, 
and  died  in  1810.  A  legacy  of  8002.  was  never 
paid  off.  The  property  consisted  of  four  estates, 
T.,  F.,  P.  and  C.  In  1818  B.  R.  mortgaged  T. 
and  G.  to  W.  In  1822  E.  R.,  on  his  marriage, 
settled  T.,  P.  and  C.  on  himself  for  life,  remainder 
in  strict  settlement  upon  the  first  and  other  sons, 
^.,  of  the  marriage  ;  and  he  covenanted  therein 
against  incumbrances.  In  1836  E.  R.  mortgaged 
F.  to  L.  In  184H  the  plaintiff  H.  registered  a 
judgment  against  E.  R.  In  1844  E.  R.  became 
insolvent,  and  G.  was  appointed  his  assignee.  0. 
filed  a  bill  against  all  the  prior  incumbrancers, 
and  against  the  tenant  in  tail,  praying  a  sale  of 
the  estates,  &c.,  or  permission  to  redeem  : — Held, 
by  Lord  St.  Leonards,  first,  that  the  decree  was 
right  in  not  granting  a  sale ;  secondly,  that  the 
decree  was  not  vicious  by  reason  of  there  being 
a  permission  to  the  tenant  in  tail  as  well  as  the 
plaintiff  to  redeem,  the  decree  being,  that,  upon 
either  of  them  paying  off  the  charges,  the  settled 
estates  should  be  conveyed  upon  the  trasts  of  the 


settlement  of  1822.    Hughes  v.  WtUiauu,  3 
fc  a.  683  ;  1  De  Q.  M.&  O.  393  ;  16  Jur.  4X5 


Tenant  for  Yomi»]^A  tenant  for  yeaia 

under  an  agreement  for  lease  made  subsequently 
to  a  mortge^  on  the  demised  property,  and  by 
which  the  mortgagee  is  not  bound,  is  entitled  to 
redeem  the  mortgage.  The  principle  is  the  same 
whether  the  tenancy  is  beneficial  or  otherwise. 
Tarn  v.  Turner,  57  L.  J.,  Ch.  1085  ;  39  Ch.  D. 
456  ;  69  L.  T.  742 ;  37  W.  &.  276— C.  A. 

Protestant  Kin.]— The  next  protestant 

of  kin  may  redeem  a  mortgage  by  a  popisb 
heir.  Jones  v.  Meredithy  Bunb.  346 ;  2  Comvn^ 
661. 


Tenant    by    Elegit,    Staple,    CnrtMy* 

Dower.] — So  may  a  tenant  by  elegit,  statute 
mercluuit,  staple,  or  tenant  by  curtesy,  or  in 
dower,  as  well  as  the  mortgagor,  his  heir,  assignee 
or  subsequent  incumbrancer.    S.  61,  Bunb.  347. 

BoweroH.] — A  doweress  may  redeem  a 

term  against  a  mortgagee,  and  remove  it  out  of 
the  way  against  an  heir.  Sioannock  v.  L^ord^ 
Amb.  7.  S,  C,  sub  nom.  Hill  v.  Adams,  2  Atk. 
200. 

A  doweress  has  a  right  to  redeem  a  mortgage^ 
and  hold  over  till  satisfied.  Palmes  v.  Dankg^ 
Pre.  Ch.  137. 

The  wife  joins  in  a  mortgage,  and  levies  a  fine 
to  bar  her  dower ;  under  consideration  thereof 
the  husband  agrees  the  wife  shall  have  the 
equity  of  redemption  in  lieu  of  her  dower,  and 
afterwards  he  makes  a  second  mortgage.  This- 
agreement  is  fraudulent  as  against  the  second 
mortgagee,  so  far  as  to  entitle  the  wife  to  the 
whole  equity  of  redemption,  but  decreed  she 
should  have  her  dower  notwithstanding  the  fine. 
Dolin  V.  Chltman,  1  Vem.  294. 

The  widow  of  a  mortgagor  who  had  joined 
with  him  in  the  mortgage  for  the  ptirpoee  of 
barring  her  dower,  and  to  whom  he  subsequently 
left  an  annuity  in  lieu  of  dower  (not  charged,, 
however,  on  his  real  estate),  has  no  equity  as  a 
bon&  fide  purchaser  of  the  annuity,  to  have  it 
paid  out  of  the  mortgaged  estate,  and  her  repre> 
sentatives  cannot  file  a  bill  for  the  purpose  of 
redeeming  it.    White  t.  Pamther,  I  ICnapp,  179. 

Lord  by  Eaeheat]— Where  the  lord  of 

the  manor  took  by  escheat,  on  the  death  of  the 
tenant  without  heirs,  the  fee  simple  subject  to  a 
mortgage  for  a  term  created  by  the  tenant : — 
Held,  that  as  against  the  mortgagee  the  lord  had 
a  right  in  equity  to  redeem.  Doume  QViseouni} 
V.  Morris,  3  Hue,  394  ;  13  L.  J.,  Ch.  337  ;  8  Jur. 
486. 

Trustee  for  Payment  of  Debti.] — ^Trustee 

in  receipt  of  the  rents  and  profits  of  mortgaged 
estate  under  an  old  conveyance  of  equity  of 
redemption,  on  trust  to  sell  and  pay  off  certain 
debts  which  bad  been  long  since  satisfied,  is  not 
entitled  to  redeem  the  mortgage.  James  v.  Bitm, 
Ouren  V.  Flack,  2  Sim.  &  S.  600 ;  4  L.  J.  (o.a.)  Ch. 
202. 

Creditorg.]~The  plaintiff  in  a  creditors* 

suit,  after  a  decree  for  sale  of  the  real  estate,  may 
sustain  a  suit  for  redemption  against  a  mortgagee 
or  a  party  entitled  to  a  lien  on  the  title  deeds. 
Christian  v.  Field,  2  Hare,  177 ;  11  L.  J.,  Ch. 
97;  5  Jur.  1130. 
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Creditors  under  deed  of  tnut  cannot  have  a 
•decree  for  redemption  of  mortgage  against  mort- 
gagee nnless  on  special  case,  as  coUnsion,  that 
•trustee  refuses,  &c.  Trov^hton  v.  Binkes,  6  Yes. 
^73  ;  6  E.  E.  401. 

In  1850  H.  conreyed  estates  to  trustees  for  the 
benefit  of  creditors,  and  Y.,  who  prepared  the 
•deed,  was  appointed  the  solioitor,  and  acted  in 
4he  matters  of  the  trust.  Y.,  in  1867,  in  reply 
•to  inquiries  on  behalf  of  H.,  stated  that  he  liad, 
in  Febmaiy,  1853,  purchased  interests  in  the 
.property,  and  was  willing,  on  receiving  the 
4unount  that  would  be  due  to  him,  to  deliver  up 
all  the  deeds  in  his  possession,  but  limiting  the 
•offer  to  that  month.  The  statement  of  account 
sent  with  the  letter  was  disputed.  Y.  refused  to 
cfnniish  a  copy  of  the  deed  of  1850,  as  the  docu- 
jnent  was  his  title  deed.  The  original  bill  of  H. 
was  filed  in  March,  1859,  and  was  dismissed  in 
July,  he  residing  abroad,  and  not  being  able  to 
•comply  with  an  order  obtained  by  Y.,  requiring 
security  for  costs.  The  bill  was  again  filed  in 
^uly,  1862,  and  prayed  for  declarations  that  Y. 
was  a  mortgagee  in  possession,  and  entitled  to 
such  sums  as  hsMi  been  actually  paid  by  him,  and 
Jor  accounts.  On  the  6th  December,  1862,  Y. 
put  in  his  answer,  stating  that  he  ceased  to  be 
khe  solicitor  to  the  trustees  in  October,  1862  ; 
•that  the  interests  in  the  estates  and  certain 
•policies  were  conveyed  and  assigned  to  him  in 
April,  1853 ;  that  he  had  never  set  up  any  title 
.as  purchaser,  but  was  willing  to  be  treated  as  a 
mortgagee.  On  the  7th  January,  1863,  Y.  filed 
^  biU  for  foreclosure,  to  which  H.  put  in  an 
4inswer  in  March.  H.  filed  an  amended  bill  in  Feb- 
Tuaiy,  1863,  setting  forth  all  the  correspondence, 
ifor  the  purpose  of  shewing  that  Y.  had  insisted 
•upon  his  position  of  purchaser,  and  to  that  bill 
Y.  filed  a  voluntary  answer  in  March: — Held, 
•that  H.  was  entitled  to  redeem ;  that  Y.  must 
•pay  the  costs  of  the  litigation  up  to  the  time  of 
filuig  his  answer  in  December,  1862,  when  he 
•consented  to  be  considered  as  a  mortgagee  in 
possession  ;  and  that  H.  must  pay  aU  the  costs 
•of  the  subsequent  litigation.  letU  v.  SUtorif 
«  Jut.  (K.B.)  1273  ;  9  L.  T.  502. 

Covenant  to  pay  Pzinoipal  and  Interest  on 
'Speeifled  Day,  but  no  Covenant  for  Pay- 
ment of  Subsequent  Interest.] — ^A  mortgage 
of  reversionary  interests  in  personal  estate 
contained  a  covenant  by  the  mortgagor  for 
payment  of  the  mortgage  money  with  interest 
at  5  per  cent,  on  a  specified  day,  but  there  was 
no  provision  for  payment  of  any  subsequent 
interest.  No  interest  was  ever  paid.  Fourteen 
years  after  the  date  of  the  mortgage  an  action 
was  brought  for  foreclosure  and  the  usual  decree 
was  made : — Held,  that  redemption  could  only 
be  allowed  on  payment  of  interest  at  5  per  cent, 
for  the  whole  period  of  fourteen  years.  MelUrsh 
V.  Broum,  60  L.  J.,  Ch.  43  ;  45  Ch.  D.  225 ;  63 
Ij.  T,  189  ;  38  W.  E.  732. 

Mortgage  before  Bankruptcy  Petition.]— The 
plaintiff  filed  his  petition  in  the  court  of  bank- 
ruptcy under  the  provisions  of  the  act  5  &  6  Vict. 
«.  116,  for  the  relief  of  insolvent  debtors,  not 
owing  more  than  300/.,  and  pawed  his  examina- 
tion, and  obtained  his  interim  and  final  orders 
for  protection  ;  he  then  filed  an  affidavit  in  the 
court  of  bankruptcy,  stating  that  he  had  satisfied 
and  obtained  a  discharge  from  all  the  creditors 
named  in  his  schedule,  and  that  he  had  noti- 
fied sncb  satisfaction  and  discharge  by  public 


advertisement ;  the  plaintiff  then  applied  to  the 
official  assignee  for  a  release  of  his  estate,  which, 
acoordinjg  to  the  provisions  of  the  act,  vested  in 
such  assignee  on  the  presentation  of  the  petition, 
but,  in  the  absence  of  any  proviso  in  the  act  for 
determining  the  duties  of  the  official  assignee  in 
such  a  case,  the  plaintiff  was  unable  to  obtain 
any  release  or  reconveyance ;  the  plaintiff  then 
filed  his  bill  against  the  defendant  as  mortgagee, 
for  the  redemption  of  an  estate  which  had  l^n 
mortgaged  beiore  he  presented  his  petition  to  the 
court  of  bankruptcy.  Upon  the  objection  of 
the  defendant  that  the  estate  of  the  plaintiff  (if 
any)  was  vested  in  the  official  assignee : — Held, 
that,  in  the  absence  of  any  statutory  jurisdiction 
on  the  subject  in  the  court  of  bankruptcy,  and 
upon  the  submission  of  the  assignee,  the  plain- 
tiff was  entitled  to  sustain  the  suit  at  the  hear- 
ing. Whether,  if  the  defendant  had  demurred, 
the  bill  would  have  been  sustained,  quaere. 
Pretton  v.  Wilson^  6  Hare,  125;  16  L.  J.,  Ch. 
137 ;  11  Jur.  201. 

Aeeount  between  Mortgagor,  Mortgagee  and 
Attorney.] — On  bill  for  account  of  all  transac- 
tions between  mortgagor  and  mortgagee,  and 
attorney  who  acted  as  agent  for  both,  and  agent 
and  quasi  banker  for  mortgagor,  such  account 
having  been  decreed,  the  court  will  order,  on 
application,  if  any  of  the  transactions  developc<l 
in  the  investigation  appear  to  warrant  it,  that 
deputy-remembrancer  take  a  separate  account 
(and  report  it  specially)  of  the  mortgaged 
account  strictly  speaking ;  and,  if  found  to  have 
been  satisfied  (however  less  the  amount  may 
be  than  the  money  actually  advanced  by  the 
attorney),  they  will  admit  the  mortgagor  to 
redeem,  or  where  the  whole  has  not  been  satisfied, 
on  paying  what  shall  not  have  been  already  paid. 
Letoeg  V.  Morgan^  5  Price,  42  ;  19  E.  E.  566. 

Two  Estates  —  Buooessive  Inoumbranoes — 
Apportionment.]— Prior  to  1885  the  owner  of  two 
estates  X.  and  i .  made  a  first  mortgage  of  both 
to  H.  for  6,0002. ;  a  second  mortgage  of  both  to 
the  plaintiff  for  5,0002. ;  and  a  third  mortgage  of 
X  alone  to  the  plaintiff  for  2,5002.  In  1885  a 
deed  was  executed  by  which  the  plaintiff  trans- 
ferred his  mortgage  of  2,5002.  on  X.  to  H.,  and 
also  released  the  X.  property  from  his  mortgage 
of  5,0002.,  so  that  H.  thereby  became  first  and 
second  mortgagee  of  X.  as  well  as  remaining  first 
mortgagee  of  Y.  The  plaintiff  subsequently,  by 
means  of  an  order  of  foredoeure  absolute,  became 
the  owner  of  the  equity  of  redemption  of  the  Y. 
estate,  subject  to  H.'s  first  mortgage  of  6,0002. 
thereon.  The  plaintiff  then  brought  an  action  to  re- 
deem the  Y.  estate  on  the  payment  off  of  H.'s  mort- 
gage of  6,0002.  thereon,  and  claimed  to  be  entitled 
also  to  have  the  X.  estate  conveyed  to  him  as  one 
of  the  securities  for  the  6,0002. :— Held,  that  the 
plaintiff  was  entitled  by  the  payment  of  6,0002. 
to  redeem  H.'s  mortgage  on  x.  and  to  have  Y. 
conveyed  to  him  al»olutely ;  that  he  was  also, 
on  making  such  payment,  entitled  to  have  X. 
conveyed  to  him,  but  only  as  a  security  for  such 
part  of  6,0002.  as  was  proportionate  to  the  rela- 
tive values  of  X.  and  Y.  respectively  ;  and  that 
there  was  nothing  in  the  terms  of  the  deed  of 
1885  inconsistent  with  these  rights  of  the  plain- 
tiff. Barnes  v.  Bactter  (1  Y.  &  C.  C.  C.  401), 
and  Bngden  v.  Bignold  (2  Y.  &  C.  C.  C.  377), 
approved.  Flint  v.  Howard^  62  L.  J.,  Ch.  804  ; 
[1893]  2  Ch.  54  ;   2  E.  886 ;  68  L.  T.  390— 
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First  Xortgagoe  agreeiiig  to  postpone  Bobt 
— Parol  Eridoiiee.] — ^A  mortgagee  of  leaseholds 
for  1,1502.  entered  into  a  parol  agreement  with 
the  mortgagor  to  concnr  in  a  new  mortgage  for 
7501.J  to  be  paid  to  the  original  mortgagee  in 
reduction  of  ner  debt,  so  that  the  new  mortgage 
should  be  the  first  charge,  but  upon  an  express 
understanding  that  the  mortgagor  should  execute 
to  her  &  second  mortgage  for  Uie  balance.  The 
new  mortgage  was  executed  accordingly ;  and 
the  deed  witnessed  that,  in  consideration  of  7502. 
paid  to  the  origiual  mortgagee,  she  and  the  mort- 
gagor assigned  the  mortgage  premises  to  the  new 
mortgagee  for  7502.,  discharged  from  the  original 
mortgage.  Afterwards  the  7502.  was  paid  off  by 
another  person,  to  whom  the  mortgagor  applied 
for  that  purpose,  on  an  agreement  for  an  assign- 
ment ;  but  all  parties  had  notice  of  the  agree- 
ment with  the  original  mortgagee.  On  the 
original  mortgagee  tiling  a  bill  to  be  declared 
first  incumbrancer  or  to  redeem : — Held,  that 
she  might  adduce  parol  evidence  of  the  agree- 
ment with  her,  and  was  entitled  to  redeem  on 
payment  of  the  7502.  and  interest,  but  had  not  a 
lien  prior  to  that  of  the  person  who  had  last 
advanced  that  sum.  Banks  v.  WUittall^  1  De  G. 
&  Sm.  536.    Affirmed,  17  L.  J.,  Ch.  352. 

Bpeoifio  Porformanoe  of  Agreemont  for  Be- 
demption.] — Specific  performance  decreed  of  an 
agreement  by  a  purchaser  to  allow  the  mortgagor 
to  redeem  an  estate  sold  under  a  power  of  sale 
by  ttie  mortgagee.     Omie  v.  Wright^  3  Jur.  19. 

Preventing  Forfeitnre.] — ^A.  mortgaged  his 
lands,  on  condition  to  re-enter  if  he  or  his  heirs 
should  pay  1002.  at  such  a  day  ;  A.  died,  leaving 
a  daughter,  and  his  wife  enceinte  with  a  son ;  the 
daughter  paid  the  money  at  the  day,  and  then 
the  son  was  bom.  The  daughter  shall  keep  the 
lands,  for  she  became  a  purchaser,  and  by  her 
vigilance  prevented  the  lands  from  being  for- 
feited at  law.    KirtorCi  Case,  Cro.  Cas.  87. 

Bight  of  Be-pnrohaie^ Assignment  of.] — ^A. 
in  consideration  of  a  cash  payment  covenanted 
with  an  assurance  company,  if  he  should  survive 
his  father,  to  pay  to  the  company  an  annuity 
during  his  life ;  and  as  beneficial  owner  con- 
veyed to  the  company  certain  property  as 
security  for  the  annuity.  The  deed  provided 
that  A.  might  on  giving  the  company  notice  pay 
off  the  sum  advanced  and  re-purchase  the 
annuity,  and  thereupon  the  company  should  re- 
oonvey  the  property  charged  as  security.  A. 
assigned  all  his  interest  in  the  property  charged 
to  B.,  who  tendered  the  amount  of  the  re-pur- 
chase to  the  company,  which  they  refusea  to 
accept: — Held,  that  the  deed  was  a  mortgage, 
and  that  the  right  of  re-purchase  was  not  per- 
sonal to  A.,  but  was  capable  of  assignment,  and, 
therefore,  that  6.  was  entitled  to  redeem. 
Secretary  qf  State  for  India  v.  British  Empire 
Mutual  Life  Assurance  Co.,  67  L.  T.  434. 

Barring.] — 0.,  a  cotton-spinner,  being 


under  advances  from  B.,  a  cotton-broker,  for 
which  B.  held  an  equitable  mortgage  of  the  mills 
and  premises,  came  to  a  general  composition  with 
his  creditors  in  July,  1850,  paying  them  the 
amount  of  their  compositions  by  means  of  pro- 
missorv  notes,  in  which  B.  joined,  and  which  B. 
had  ultimately  to  pay.  B.  got  no  composition, 
but  the  whole  spinning  mills  and  business,  as  a 
going  concern,  was  sold  to  B.  by  0.,  with  a  pro- 
viso that,  if  within  ten  years  0.  should  repay  B. 


principal  and  interest,  or  if  the  profits  o€  the 
business,  after  deductions  for  necessaries  and 
repairs,  should  within  ten  years  repay  the 
principal  and  interest,  then  B.  should  reoonvey 
to  O.  It  was  further  agreed  that,  if  at  any  period 
of  the  ten  years  the  result  of  six  months*  busi- 
ness, on  an  account  thereof  being  taken,  should 
be  that  there  was  not  enough  net  profit  to  poj 
interest  on  the  whole  principal  moneys  advanced 
by  B.,  B.  might  give  O.  two  months'  notice  to 
bar  the  right  of  repurchase ;  and,  if  within  that 
period  of  two  months  O.  should  not  pay  up  to  B. 
all  principal  and  interest  then  due,  all  the  right 
and  equity  of  redemption  should  be  barred.  B. 
further  agreed  to  continue  to  employ  O.  as 
manager  at  32.  per  week.  In  November,  1850, 
stock  was  taken,  and  showed  sufficient  profit. 
In  September,  1851,  an  account  was  taken, 
which  showed,  as  B.  alleged,  a  loss  of  3,0002. 
Thereupon  B.  sent  a  notice  dismissing  O.  from 
his  situation  as  manager,  on  the  ground  of  dis- 
obedience, and  calling  on  him  to  pay  up  in 
two  months  the  amount  of  principal  and  interest. 
or  to  stand  barred  : — Held,  that  the  notice  to 
bar  the  right  of  repurchase  might  well  be  given 
on  the  account  in  question,  sdthough  it  was  a 
nine  months*  account,  not  a  six  months*  account, 
as  required  by  the  provision,  provided  that  it 
could  be  shown  that  a  loss  upon  the  business  for 
the  six  months  ending  July,  1851,  had  actuaUy 
been  incurred ;  and  an  inquiry  was  directed 
accordingly,  notwithstanding  a  statement  in  the 
answer  that  the  amount  of  profit  or  loss  ooukl 
not  now  be  accurately  ascertained.  Ogden  ▼. 
Battams,  1  Jur.  (N.s.)  791. 

Charging  CommiMion  or  Profit.]— Held,  that 
under  the  circumstances  B.  was  not  entitled  to- 
charge  commission  or  profit  on  cotton  supplied 
to  the  miUs,  and,  thereforo,  in  estimating  the 
profits  made  by  him  at  the  mills,  he  was  to  be 
allowed  to  charge  for  the  cotton  delivered  at  the 
mills  by  him  only  the  price  which  he  had 
actually  paid  for  the  same;  and,  where  that 
could  not  be  ascertained,  then  he  was  to  be- 
allowed  the  market  price  of  the  day.    Ih, 

liberty  to  Surcharge  and  Falsify.] — ^The  book^ 
being  kept  by  B.  while  0.  was  not  manager: 
— Held,  not  binding  on  O. ;  but  O.  having  free 
access  to  the  said  books,  they  were  to  be  taken 
as  primft  facie  evidence,  with  liberty  to  O.  to 
surcharge  and  falsify.    Ih 


Bight  of  Purchaser  £rom  Administrator.] — ^A 
sale  having  been  made  by  a  party  rUiming  «s> 
administrator  cum  testamento  anncxo,  certain 
mortgagees  on  the  property  sold  refused  to  give 
an  account  of  the  moneys  due  to  them,  or  to 
concur  in  the  conveyance  to  the  purohaser  on 
being  paid,  whereupon  a  bill  was  filed  by  the 
vendor  and  purohaser,  as  co-plaintiffs,  a^dnst 
the  mortgagees,  to  redeem.  The  defence  set  up 
by  the  mortgagees  being  that  the  administiator 
had  no  right  to  redeem,  on  the  ground  that  the 
original  executor  had  assented  to  a  bequest  made 
by  the  testator  of  the  property,  the  admini- 
strator refused  to  prosecute  the  suit,  or  to  permit 
the  purchaser  to  do  so.  A  bill  was  then  filled  by 
the  purohaser  against  the  administrator  to  com* 
pel  him  to  put  him  (the  purohaser)  in  a  situatioa 
to  prosecute  the  suit  against  the  mortgagees; 
and  it  was  ordered,  on  the  application  of  Uie 
plaintiff  for  leave  to  prosecute  that  suit,  te, 
that  the  plaintiff  .should  be  at  liberty  to  pay  hia 


1677 


ilOETQAGE—BedempHon. 


1678 


pnzchase-mcniey  into  court ;  and  that  the  defen- 
dant should  concur  in  paying  the  deposit  into 
oourti  and  should  execute  an  assignment  to  the 
plaintiff ;  and  that  the  defendant  should  dismiss 
the  bill  in  the  suit  to  redeem,  at  his  own  expense, 
And  the  plaintiff  should  be  at  liberty  to  institute 
a  suit  against  the  mortgagees  to  ledeem  them. 
JBireh  y.  Baviei,  6  Jur.  909. 

Ooaiolidation.] — ^Property  in  M.  and  S.  was 
mortgaged  separately  to  A.  at  different  times. 
The  property  in  S.  was  then  mortgaged  to  B., 
and  afterwards  the  property  in  M.  to  G.  The 
second  mortgagees  had  no  notice  of  the  first 
mortgage,  and  B.*s  security  turned  out  to  be 
insufficient.  A.  having  obtained  a  decree  for 
foreclosure : — Held,  tlmt,  A.  being  entitled  to 
consolidate,  and  B.*s  mortgage  bdng  prior  in 
point  of  date  to  that  of  C,  B.  was  entitled  to 
redeem  both  properties,  and  hold  them  as  security 
not  only  for  the  amount  paid  to  A.  on  account 
of  his  debt,  but  also  for  the  whole  of  B.'s  own 
debt ;  and  that  C.  was  entitled  to  redeem  B., 
but  only  on  payment  of  the  whole  amount  then 
due  to  B.    Bradley  t.  Riches,  89  L.  T.  78. 

Sale  of  Equities  of  Bedemption— Bights 

of  Porehasers  to  Bedeem.] — When  a  mortgagee 
has  consolidated  several  mortgages  of  different 
properties  made  by  the  same  mortgagor,  who 
nas  conveyed  away  the  respective  equities  of 
redemption  to  different  purchasers,  upon  fore- 
closure by  the  mortgagee,  the  earliest  purchaser 
of  any  part  in  point  of  time,  or  a  subsequent 
purchaser  of  that  part  from  him  who  stands  in 
nis  ^oes,  will  have  the  first  right  of  redeeming 
Uie  wh<de ;  and,  if  he  does  not  do  so,  then  the 
purchasers  of  other  parts  will  be  entitled  suc- 
cessively in  order  of  date  to  redeem  the  whole. 
Loteday  v.  CJiapman,  32  L.  T.  689. 

If  the  first  purchaser  of  a  part  has  bought 
that  part  subject  to  a  mortgage  debt,  he,  or 
whoever  stands  in  his  place  at  the  time  of  the 
consolidation  and  redemption,  must  pay  that 
mortgage  debt.    Ih. 


2.  GONOEALMENT  OF  PBIOB  MOBTOAGB. 

4*5  WiU.  *  X.  0.  16.]— On  a  bill  filed 
against  a  mortp^agor  to  enforce  a  forfeiture  under 
4  fc  6  WilL  &  M.  c.  16,  for  concealment  of  a  prior 
mortgage: — Held,  that  the  statute  confers  no 
active  remedy  in  the  court  of  chancery,  and  the 
bill  was  dismissed  against  the  mortgagor  without 
costs,  and  against  a  puisne  incumbrancer  with 
costs.  JKennard  v.  Futroye^  2  Giff.  81 ;  29  L.  J., 
Oh.  668 ;  6  Jur.  (N.8.)  312  ;  2  L.  T.  80. 

Who  is  Within.]— The  statute  ispenalin 

its  character,  and  must  receive  strict  construc- 
tion ;  therefore  neither  an  equitable  mortgagee 
by  deposit  of  title  deeds,  nor  by  deed  of  further 
cnarge  without  any  proviso  for  redemption,  is  an 
after  mortgagee  within  the  meaning  of  the  act. 
Ih. 


Praetieo— Clean  Hands.] — ^A  person  who  will 
take  advantage  of  the  statute  against  clandestine 
mortgages  must  be  a  honest  mortgagee,  and 
therefore  if  a  man  has  used  any  fraud  or  ill 
practice  in  obtaining  a  second  mortgage  he  shall 
not  have  the  benefit  of  the  statute.  Stafford  v. 
Selhy,  2  Yem.  590. 


3.  Equity  OF  Bedemptioit. 
See  also  E.  uite,  col.  1491. 

a.  General  Incidents  of,  1678. 

b.  Sale  of. 

L  In  General,  1679. 
ii.  Purchase  by  Mortgagee,  1680. 

a.  General  Incidents  of. 

Whether  an  > '  SsUte."  ]— It  is  a  misapplication 
of  words  to  call  an  equity  of  redemption  an 
"  estate "  in  the  proper  technical  legal  sense. 
Pa^et  V.  Me,  43  L.  J.,  Ch.  571 ;  L.  B.  18  Eq. 
118  ;  30  L.  T.  228  ;  22  W.B.  626. 

Qualities  of.]— The  equity  of  redemption  in 
this  court  is  the  fee  simple  of  the  land;  will 
descend,  may  be  granted,  devised,  and  entailed, 
and  barred  by  a  common  recovery ;  which  proves 
that,  in  consideration  of  this  court,  it  is  such  an 
estate  as  there  may  be  a  seisin  of.  Burgess  v. 
Wheats,  1  Eden,  225  ;  1  Wm.  Bl.  121. 

The  owner  of  the  equity  of  redemption  is 
in  equity  considered  as  the  owner  of  the  estate ; 
it  descends  to  his  heir,  may  be  the  subject  of 
settlement,  limited  in  the  same  manner,  and 
those  limitations  barred  in  the  same  manner, 
as  those  of  the  legal  estate ;  the  mortgagee  being 
considered  in  equity  as  a  mere  incumbrance. 
Blake  v.  Foster,  2  Ball  &  B.  402. 

An  equity  of  redemption  may  be  devised, 
granted,  or  entailed,  and  such  entail  may  be 
barred  by  fine  and  recovery,  and  the  person 
entitled  to  it  is  the  owner  of  the  land.  Catbome 
V.  Scarf e,  1  Atk.  603. 

By  a  devise  of  land,  mortgaged  in  fee,  the 
equity  of  redemption  alone  passes  ;  if  for  years, 
the  reveraion  and  equity  of  redemption  passes. 
Forrester  v.  Leigh,  Amb.  174. 

Agreement  to  Convey  must  be  Writton.]— An 
agreement  to  convey  an  equity  of  redemption 
is  not  binding  unless  in  writing.  Massey  v. 
Johnson^  1  Ex.  241 ;  17  L.  J.,  Ex.  182. 

Distinguished  from  Trust.]  —  Distinction  be- 
tween an  equity  of  redemption  and  a  mere  trust. 
Doiime  (Viscount)  v.  Morris,  3  Hare,  394 ;  13 
L.  J.,  Ch.  337 ;  8  Jur.  486. 

Ezeoution.] — Equity  of  redemption  of  a  term 
cannot  be  taken  in  execution.  Lyster  v.  Dolland, 
1  Ves.  J.  431 ;  3  Bro.  C.  C.  478. 

Judgment.! — A  judgment  against  mortgagee 
obtained  suDsequent  to  mortgage  does  not 
Httach  upon  assets  produced  by  a  release  of  the 
equity  of  redemption.  Freeman  v.  Taylor,  1 
Mod.  115. 

Annuity  Aet.] — An  equity  of  redemption  is 
within  the  exception  in  the  Annuity  Act  (stat. 
17  Geo.  3,  c.  26,  s.  8)  repealed,  and  see  53  Geo.  3, 
c.  141,  s.  10.     Tucker  v.  Tkur$tan,  17  Ves.  131. 

4*6  Will.  *  X.  0. 16.]— Until  the  legal  right 
to  redeem  is  determined,  there  can  be  no  equity 
of  redemption  within  the  provisions  of  the  4^5 
WilL  &  M.  c.  16.  Kennard  v.  Futroye,  2  Giff. 
81 ;  29  L.  J.,  Ch.  653  ;  6  Jur.  (N.a)  312 ;  2  L,  T.  30. 

Curtesy.] — Husband  may  be  tenant  by  curtesy 
of  the  wife  s  equity  of  redemption.  Oasbome  v. 
Scarfs,  1  Atk.  603. 

Dower.] — ^A  widow  is  not  dowable  of  an  equity 
of  redemption.    Dixon  y.  SatUU,  1  Bro.  C.  C.  325. 
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Husband  seised  in  fee  mortgages  for  years/ 
and  marries ;  the  mortgagee  never  enters ;  the 
wife,  on  t]be  death  of  her  hnsband,  shall  be 
endowed.    Hamilton  v.  Mohttn,  1  P.  Wms.  121. 

Equity  to  Settlement.]  —  Where  a  person 
entitled  jure  mariti  to  cliattels  real  mortgages 
them,  the  wife  has  not  any  equity  to  a  settlement 
thereout  as  against  the  mortgagee  seeking  a 
foreclosure  and  sale.  HatcheU  v.  JEggltio,  1  Ch. 
Bep.  216. 

b.  Sale  ofL 

i.  1%  General, 

Bale  of  Portion— ApplieatioiL  of  Xoddno.] — 
If  a  mortgagor  sell  a  portion  of  the  equity  of 
redemption  for  good  or  valuable  ponsideration, 
the  entire  residue  is  applicable  in  the  first 
instance  to  the  dischar^  of  the  mortgage,  in 
ease  of  the  bon&  fide  purchaser,  and  a  subsequent 
purchaser  from  the  mortgagor  cannot  be  in  a 
better  situation  than  the  mortgagor  himself. 
Hartley  v.  O'Flaherty,  LI.  &  G.  t.  Plunk.  216. 

Agreement  by  Pnrehaier  to  Pay  Xortgage.] — 
Upon  the  purchase  of  an  equity  of  redemption,  the 
agreement  of  the  purchaser  with  the  vendor  to  pay 
the  mortgage,  without  any  communication  with 
the  mortgi^;ee,  is  not  sufficient  to  make  it  the 
personal  debt  of  the  purchaser.  BfOler  v.  Butler^ 
6  Ves.  534. 

Implied  Covenant  to  Ihdemnii(f.] — Indepen- 
dently of  any  contract,  a.  court  of  equity  will 
compiel  the  purchaser  of  an  equity  of  redemption 
to  indemnity  the  vendor  against  the  mortgage 
debt ;  and  he  may  be  required  to  covenant  to  do 
so.    Bridgman  v.  Daw,  40  W.  B.  253. 

DeatlL  before  Completion.] — If  a  mortgagor 
contracts  to  sell  his  equity  of  redemption,  and 
■  dies  before  completion,  his  heirs  are  necessary 
parties  to  the  conveyance.  Duly  v.  Jfalder, 
35  L.  J.,  Ch.  52 ;  11  Jur.  (N.B.)  921  ;  13  W.  B. 
269  ;  14  W.  B.  45. 

Keeping  Mortgage  on  Foot]— Where  a  mort- 
gagor contracts  to  sell  the  fee  simple  of  a 
mortgaged  estate  free  from  incumbrances,  the 
purchaser,  with  the  concurrence  of  the  mortga- 
gee, is  entitled,  on  procuring  a  discharge  of  the 
vendor  from  all  liability  in  respect  of  the  mort- 
gage debt,  and  bearing  any  extra  expense 
occasioned  by  his  demand,  to  require  a  convey- 
ance of  the  equity  of  i-edemption,  so  as  to  keep 
the  mortgage  on  foot.  Cooper  v.  CarturriglUy 
1  John.  697. 

getting  up  Prior  Xortgage  on.]— Purchaser  of 
an  equity  of  redemption  cannot  set  up  a  prior 
'  mortgage  of  his  own,  on  which  he  has  got  in, 
against  subsequent  incumbrances  of  which  he 
had  notice.  Taulmin  v.  Steere,  S  Mer.  210; 
17  B.  B.  67. 

BeooTory.]— Equitable  tenant  in  tail  aliens  in 
fee  by  way  of  mortgage ;  a  good  equitable 
recovery  may  be  suffered  of  the  secondary  equit- 
able estate  without  the  concurrence  of  the 
mortgagee.  NouaiUe  v.  Orecnwood,  Turn.  &  B. 
26  ;  22  B.  B.  174. 

Fine.] — ^Mortgagee  is  not  bound  by  fine  by 
mort«igor  in    possession.    Pumfret    QEarl)    v.. 
.  Windeor  (Lord),  2  Ves,  482. 


Liability  of  Anignoo — Bankmptey.] — The 
mere  fact  of  assignment  of  the  equity  of  redemp- 
tion of  a  mortgage  does  not  create  a  penonal 
liability  in  the  assignee,  so  as  to  enable  the 
mortgagee  to  prove  for  arrears  of  interest  of  the 
mortgage  debt  against  the  estate  in  baakroptcy 
of  the  assignee.  But  it  may  be  that  soch  a 
liability  may  be  created  by  the  circomstanoes  of 
some  particular  case.  JErrington,  In  re,  Maetm^ 
JBsB  parte,  [1894]  1  Q.  B.  11  ;  10  B.  91 ;  69  L.  T. 
766. 

Such  a  liability  will  not,  however,  neoesBarily 
be  inferred  from  the  fact  that  the  aaaignee  has 
paid  the  interest  for  a  period  of  two  years  in  ih» 
absence  of  the  mortgagor,  who  could  not  be 
heard  of,  and  that  the  days  on  which  interest 
was  to  be  paid  under  the  mortgage  hare  been 
altered  by  arrangement  between  the  assignee  of 
the  equity  of  redemption  and  the  mortgageesi 
who  were  not  parties  to  the  assignment.    lb. 

Section  26  of  the  Conveyancing  Act,  1881, 
does  not  create  a  statutory  liability  in  tfae 
aaaignee  to  the  mortgagee  for  arrears  of  interest, 
so  as  to  give  a  right  of  proof.    lb. 

Bight  of  Xortgagee  to,  on  rejeetion  by 
Aisignoof.] — ^A  mortgagee  of  a  term  gave  an 
equitable  mortgage,  and  subsequently  purchased 
the  equity  of  i^emption  and  became  bank- 
rupt : — Held,  that  the  equitable  mortgagee  was 
entitled  to  a  sale  of  the  equity  of  redemption,  if 
it  be  rejected  by  the  assignees.  T^jffnell,  £x 
parte,  Watte,  Inre,l  Mont  &  Ayr.  620. 

Pendente  lite.] — ^Assignee  of  equity  of  redemp- 
tion pendente  lite  for  redemption  is  subject  to 
decree.  Metcalfe  v.  Pulvertoft,  2  Yes.  &  B.  207 ; 
13  B.  B.  68. 

Pending  a  suit  by  a  mortgagor  for  redemption, 
the  plaintiff  became  an  insolvent,  and  he  a]so 
aliened  property.  Neither  his  assignees  nor  his 
alienee  were  made  parties,  and  in  their  absence 
an  order  was  made  foreclosing  the  plaintiff : — 
Held,  that  the  assignees  in  insolvency  were  not 
bound  by  it,  the  assignment  to  them  by  the 
insolvent  being  in  invitum ;  but  that  it  was 
binding  on  the  alienee  pendente  lite,  and  those 
claiming  under  him.    Wood  v.  Parr,  19  Beav.  651. 

Held,  also,  that  the  latter  could  not  avail 
themselves  of  the  objection  of  the  absence  in  the 
suit  of  the  former.    lb, 

Praotioe— Bill  for  Aooonnt  and  Bedemptioi.] 

1— A.,  entitled  to  a  remainder  in  tail,  to  take 
effect  on  the  death  of  B.,  joined  B.  in  levying 
fines  and  suffering  recoveries  for  the  purpose  of 
selling  those  lands  to  pay  the  debts  of  B.,  who, 
in  consideration  thereof,  in  June  conveyed  to  A. 
other  lands  not  included  in  the  settlement,  but 
then  under  mortgage.  In  October  B.  conveyed 
the  equity  of  redemption  in  these  latter  lands  to 
the  mortgagee,  whereupon  A.  filed  his  bill  in  the 
exchequer  for  an  account  and  redemption,  which 
bill  the  barons  dismissed ;  but,  on  appcad,  the 
lords  reversed  their  decree.  Wrixon  v.  Cotter^ 
1  Bidgw.  P.  C.  295. 


ii.  Purohaee  by  Mortgagee, 

Mortgagor  may  Sell.] — ^A  mortgagor  may 
sell  his  equity  of  redemption  to  his  mortgagee, 
although  the  sale  is  coupled  with  a  ri^t  of 
repurchase  within  a   given   time  upon   fixed 
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terms.     Oomp  t.  Wright,  82  L.  J.,  Gh.  648 ;  9 
Jur.  (N.8.)  692  ;  8  L.  T.  627  ;  11  W.  R.  632. 

BaUtion  of  PartiM  to  Eaeh  Otlior.]— Where 
a  mortgagor  in  consideration  of  the  mortgage 
debt  releases  the  equity  of  redemption  to  the 
mortgagee,  the  parties  should  be  regarded,  until 
^e  contrary  is  shewn  by  the  party  impeaching 
the  deed,  as  on  the  ordinary  footing  of  vendor 
and  purchaser.  Knight  t.  Marjoribankt  (2 
Hac  k  G.  10)  approved.  If  such  a  release  is 
voidable  on  the  ground  of  misrepresentation  or 
mutual  mistake,  an  equity  to  set  it  aside  is 
an  equitable  interest  in  the  property  to  which 
it  relates.  Melbourne  Banking  Corporation  v. 
Brougham,  51  L.  J.,  P.  0.  66  ;  7  App.  Cas.  307  ; 
46  L.  T.  603 ;  30  W.  B.  925. 

CoUnsion.] — ^A  parchase  by  a  mortgagee  of 
•mortgaged  property,  sold  either  under  the  power  of 
«ale  or  in  execution  of  a  decree  against  the  mort- 
fmgor  company,  (obtained  collusively  between 
the  mortgagee  and  the  directors,)  does  not 
operate  to  vest  an  absolute  title  in  the  mort- 
^gee.  National  Bank  of  Auttralasia  v.  United 
Jfand'inrHand,  ^c.  Co.,  4  App.  Cas.  391 ;  40  L.  T. 
-697 ;  27  W.  R.  889— P.  O. 

Agreement  not  Carried  Out — ^Lapso  of  Time.] 
— ^Wben  a  mortgagor  had  executed  an  agreement 
to  deliver  up  possession  of  the  mortgaged  pro- 
perty, and  to  release  all  his  interest  to  the  mort- 
-gagee,  and  the  agreement  was  not  acted  upon 
ior  twelve  years,  when  the  property  was  sold  : — 
Held,  that,  under  the  circumstances,  the  mort- 
f^agor  was  entitled  to  the  surplus  of  the  purchase- 
money.  Iluthbrook  V.  Lawrence^  L.  R.  6  Ch.  3  ; 
21  L.  T.  477  ;  18  W.  R.  101— C.  A. 

Priority,  Loss  of.] — A  first  mortgagee  pur- 
chased the  equity  of  redemption,  which  was 
conveyed  to  him : — ^Held,  under  the  circum- 
stances, that  the  second  mortgagee  had  not 
thereby  obtained  priority  over  the  first.  Hayden 
V.  Kirkpatriek,  34  Beav.  645  ;  11  Jur.  (N.8.)  836  ; 
J13  L.  T.  56  ;  13  W.  R.  1010. 

A.  and  B.  mortgaged  their  estate  to  C.  After- 
wards B.  conveyed  all  his  interest  in  the  estate 
to  A.,  in  consideration  of  a  second  charge  on  the 
estate.  A.  afterwards  sold  and  conveyed  the 
•equity  of  redemption  to  C,  in  consideration  of 
the  mortgage  debt : — Held,  that  the  first  mort- 
gage was  not  extinguished  as  against  6.,  so  as 
to  give  him  priority  over  A.    Ih. 

If  a  creditor  with  a  prior  incumbrance  bays 
the  estate,  which  is  subject  to  a  puisne  incum- 
brance, he  lets  in  the  second  incumbrance  to 
the  injury  of  the  prior  incumbrance,  the  benefit 
of  which  is  completely  lost.  Oarnett  v.  Arm- 
^rong,  2  Con.  &  L.  458  ;  6  Ir.  £q.  R.  533 ;  4 
Dr.  fc  War.  82. 

A  second  mortgagee  took  a  conveyance  of  the 
•equity  of  redemption  in  consideration  of  the 
debts  due  to  himself  and  the  other  mortgagees, 
which  he  thereby  took  upon  himself  and  cove- 
nanted to  pay  : — Held,  that  his  debt  was  extin- 
•  fished,  and,  therefore,  in  a  foreclosure  suit 
.instituted  against  him  by  the  parties  entitled 
to  the  first  and  third  mortgages,  he  was  not 
entitled  to  be  paid  his  debt  in  priority  to  the 
third  mortgagee.  Broton  v.  Stead,  5  Sim.  535  ; 
2  L.  J.,  Ch.  46. 

Intention  to  Postpone  Debt.] — A.,  first 

mortgagee,  after  an  order  for  foreclosure  against 


the  mortgagor,  purchased  from  0.,  the  trustee  in 
bankruptcy  of  his  mortgagor,  the  equity  of 
redemption  in  the  mortgaged  premises.  N.  was 
a  second  mortgagee  of  the  same,  besides  other 
property.  The  deed  of  assignment  contained 
recitals  that  C.  had  agreed  to  sell  to  A.,  subject 
to  the  claim  of  N.,  at  the  price  of  1,400^.,  and 
that  1,380Z.,  the  first  mortgage  debt,  should  be 
retained  by  A.  out  of  the  purchase-money,  and 
it  was  thereby  witnessed  that,  in  consideration 
of  the  sum  of  1,380^.  so  retained  in  full  satisfac- 
tion of  the  mortgage  debt  of  1,3802.,  which  sum 
A.  did  thereby  dedlare  to  be  fully  satisfied,  and 
also  in  consideration  of  20Z.  paid  to  C.  by  A.,  the 
receipt  whereof  making,  with  the  1,380/.  so 
retained,  the  purchase-money  of  1,4002.,  he,  C, 
did  grant,  bargain,  &c.,  all  those  hereditaments, 
.  .  .  subject  to  the  claim  of  N. : — Held,  that 
upon  the  deed  itself  there  was  no  intention 
shewn  on  the  part  of  the  first  mortgagee  to  post- 
pone his  own  mortgage  debt.  Adamg  v.  Angell, 
25  W.  R.  139.  Affirmed,  46  L.  J.,  Ch.  352  ; 
5  Ch.  D.  634  ;  36  L.  T.  334— C.  A. 

Belief^ — The  mortgagor  of  estate  releases 
equity  or  redemption  to  mortgagee  for  a  valuable 
consideration ;  the  mortgagee  at  same  time  gives 
mortgagor  a  note  that,  if  he  should  within  a 
year  pay  a  certain  sum,  being  the  original  mort- 
gage money  and  the  consideration  for  the  release 
of  the  equity,  he  (the  mortgagee)  would  sell  and 
convey  to  him  the  premises : — Held,  that  this 
was  an  original  agreement  between  the  parties, 
and  did  not  operate  as  a  defeasance  of  the 
release  or  raise  any  new  equity  to  the  mortgagor, 
and  that,  the  money  not  being  paid,  the  party 
was  not  entitled  to  any  relief.  Emeworth  v. 
Oriffittig,  5  Bro.  P.  C.  184 ;  16  Vin,  Abr.  468, 
pL8. 

Betting  Aiide.] — A  release  of  the  equity  of 
redemption  was  set  aside  at  the  instance  of  the 
mortgagee,  he  having  been  induced  to  accept  of 
it,  and  in  consideration  thereof  to  covenant  for 
the  payment  of  a  perpetual  annuity  to  the  mort- 
gagor, and  to  give  the  mortgagor  a  perpetual 
right  of  redemption,  by  means  of  misrepresenta- 
tions by  the  mortgagor  and  his  solicitor  (who  was 
also  the  solicitor  for  the  mortgagee)  as  to  the 
title  of  the  mortgagor,  the  value  of  the  premises, 
and  the  nature  of  the  contract  he  was  entering 
into.    Boddy  v.  Williams,  3  Jo.  &  Lat.  1. 

A  conveyance  by  a  mortgagor  to  the  defendant 
of  the  equity  of  redemption  in  real  estate,  part 
of  which  was  at  the  date  of  such  conveyance  in 
mortgage  to  t^e  defendant,  and  other  part  of 
which  was  in  mortgage  to  another  person,  set 
aside  at  the  suit  of  the  assignee  in  bankruptcy 
of  the  mortgagor,  upon  the  ground  of  the  relation 
of  mortgagor  and  mortgagee,  of  pressure,  of  the 
insolvency  of  the  mortgagor  at  the  time  of  the 
conveyance,  and  of  inadequacy  of  consideration. 
Ford  V.  Olden,  36  L.  J.,  Ch.  661 ;  L.  R.  3  £q. 
461 ;  15  L.  T.  558. 

Praetieo.] — Plea  (to  a  bill  to  redeem  a  mort- 
gage) of  a  conveyance  by  the  mortgagor  of  the 
equity  of  redemption,  in  trust  to  sell  and  pay  the 
mortgage,  and  a  bond  debt  from  him  and  two 
other  persons,  and  a  conveyance  from  the  trustee 
to  the  mortgagee,  nobody  offering  at  an  auction 
so  much  as  was  due  for  the  mortgage  money, 
with  interest  and  costs  ;  ordered  to  stand  for  an 
answer,  with  liberty  to  except.  Stdbhaek  v. 
Leatt,  G.  Cooper,  46. 
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4.  Time  fob. 


Before  Day  of  Payment.] — Mortgagor  admitted 
to  redeem  before  the  day  of  payment  in  the  deed. 
Talbot  V.  BraddUl,  1  Vem.  183. 

A.,  in  1657,  conveys  to  B.,  subject  to  redemp- 
tion on  payment  of  380^  in  1688,  and  possession 
is  immediately  delivered.  Redemption  decreed, 
and  an  account  of  profits  before  the  day  of  pay- 
ment in  the  proviso.    S,  C,  1  Vem.  394. 


Demurrer.] — ^Where  a  mortgage  was  in 


the  form  of  a  demise,  with  a  proviso  that,  if  the 
money  secured  should  be  paid  on  a  fijced  day,  or 
on  full  payment  thereof,  either  previously  or 
subseauently,  and  before  the  execution  of  the 
trust  lor  sale  therein  contained,  the  term  should 
cease,  and  a  trust  for  sale  was  declared  in  case 
the  mortgagor  should  not  pay  the  mortgagee  the 
sum  secured  on  the  day  fixed  : — Held,  that  a 
demurrer  would  not  lie  to  a  bill  by  the  mortgagor 
for  an  account,  and  for  reconveyance  on  payment 
of  what  should  be  found  due,  filed  on  the  day 
before  the  day  fixed.  Harding  v.  Tingey^  34 
L.  J.,  Ch.  13  ;  10  Jur.  (N.8.)  872  ;  10  L.  T.  323 ; 
12  W.  R.  684. 


Where  Xertgagee  in  PoMOuion.] — ^Where 


a  mortgagee  takes  possession  he  may  be  redeemed 
before  the  time  limited  by  the  mortgage  for  pay- 
ment of  the  mortgage  money  expires.  Brown  v. 
Cole  (14  Sim.  427 ;   14  L.  J.,  Ch.  167)  distin- 

fuished.     BovUl  v.  Endle,  65  L.  J.,  Ch.  542 ; 
1896]  1  Ch.  648  ;  44  W.  R.  523. 

After  Day  of  Payment.] — The  parties  entitled 
to  redeem  at  law,  at  the  appointed  time,  are  in 
equity  entitled  to  redeem  afterwards.  Skfffing- 
ton  V.  WhUehurst,  3  Y.  &  C.  1 ;  7  L.  J.,  Ex. 
Eq.  65.  And  see  S,  (7.,nom.  SJuffington  v.  Buddy 
9  CI.  &  F.  219  ;  6  Jur.  809. 

After  Forfeiture.] — Bill  to  redeem  a  lottery 
annuity,  mortgaged  to  defendant  upon  the 
common  terms,  for  paying  principal  and  interest ; 
defendant  insisted  upon  the  benefit  of  6  G-eo.  1, 
c.  24,  s.  23,  having  subscribed  the  annuity  after- 
wards into  the  South  Sea  Company,  but  it 
appeared  Uiat  he  subscribed  the  annuity  after 
the  mortgage  was  forfeited.  Redemption  decreed 
as  prayed.  Tkomoi  v.  Pendlehury^  2  Eq.  Abr. 
601. 

After  Foreolorare  Order.  1 — ^In  a  foreclosure 
action  the  mortgagor  can  redeem  after  the  order 
for  foreclosure  al^olute,  and  notwithstanding 
that,  after  the  order,  the  mortgagee  may  have 
disposed  of  his  interest  to  a  purchaser;  but 
whether  or  not  he  shall  be  allowed  so  to  redeem 
lies  in  the  discretion  of  the  court  and  depends  on 
the  circumstances  of  each  particular  case.  Camp- 
hell  v.  Holyland,  47  L.  J.,  Ch.  145  ;  7  Ch.  D.  166  ; 
88  L.  T.  128  ;  26  W.  R.  109. 

On  Pinal  ^g^l^l^g'  of  Bill  for  Foreeloenre  and 
Sale.] — ^A  puisne  mortgagee  filed  a  bill  for  a  fore- 
closure and  sale  against  a  prior  mortgagee  in 
possession.  Upon  the  final  hearing,  the  prior 
mortgagee,  for  the  first  time,  insisted  upon  being 
redeemed: — ^Held,  that  he  had  not  waived  his 
right  by  not  having  made  this  claim  by  his 
answer.    Botheram  v.  Wehh^  4  Ir.  Eq.  R.  52. 

After  Foreeloenre,  on  Payment.] — ^After  judg- 
ment in  a  foreclosure  action,  and  the  certificate 


of  the  master,  finding  the  amount  due  for 
principal,  interest  and  costs  up  to  the  diue  of 
the  certificate,  and  adding  the  amount  of  interest 
due  up  to  the  time  allowed  by  the  judgment  for 
redemption — that  is,  six  months  from  the  date  of 
the  certificate — the  mortgagor  cannot  redeem 
before  the  expiration  of  the  six  months  upon 
payment  of  the  principal  and  interest  up  to  the- 
time  of  payment  only,  but  must  pay  the  full 
amount  found  due  by  the  certificate.  Hill  v. 
Rowlands,  66  L.  J.,  Ch.  689 ;  [1897]  2  Ch.  36U 
77  L.  T.  34  ;  46  W.  R.  26— C.  A. 

Mortgage  of  Bent]— Mortgage  of  a  rent  re- 
deemable at  a  greater  distance  of  time  than  a 
mortgage  of  lands.  Floyer  v.  La^ngUm^  1 
P.  Wms.  269. 

Bestrieting  Payment  OflfL] — ^The  oonrt  will  not 
give  effect  to  a  stipulation  contain^  in  a  mort* 
gage  by  a  client  to  his  solicitor,  whereby  the 
client  is  restricted  from  paying  off  the  mortgage- 
money  for  so  long  a  period  as  twenty  vean. 
Cowdry  v.  Day,  1  Giff.  316 ;  29  L.  J.,  CL  39; 
5  Jur.  (sr.8.)  1200  ;  1  L.  T.  88. 

ConiLrming  Equity  of  Bedemption.] — ^In  case 
of  a  mortgage,  no  clause  can  confine  the  equity 
of  redemption  to  the  lifetime  of  the  mortgagor, 
or  to  him  and  the  heirs  male  or  heirs  only  of  his- 
body.    Floyer  v.  Lavington^  1  P.  Wms.  269. 

Equitable   Xortgago   without    Intereat.]  — 

Where  a  deposit  of  a  lease  was  made  to  secure  a 
debt,  and  from  the  nature  of  the  transaction  no- 
interest  was  to  be  paid  on  the  principal  sum 
secured,  the  equitable  mortgagor,  on  a  bill  filed 
by  the  equitable  mortgagee,  to  have  the  lease 
sold,  is  entitled  to  the  usual  time  to  redeem. 
Meller  v.  Woods,  1  Keen,  16  ;  5  L.  J.,  Ch.  109. 

Abiolate  Conveyanee  Bedeemable.] — A.  made 
an  absolute  conveyance  to  B.  of  the  reversion  of 
an  estate  pur  autre  vie,  and  by  another  deed,  of 
equal  date,  the  lands  were  made  redeemable  at 
any  time  during  the  life  of  the  grantor  only.  A 
died,  not  having  paid  the  money.  Loni  Kotting- 
ham  decreed  that  the  heir  might  redeem,  but  it 
was  against  the  sense  of  the  bar.  Lord  North, 
however,  reversed  the  decree,  it  appearing  that 
A.  had  a  kindness  for  B.,  and  was  rented  to  hin» 
by  marriage,  which  made  it  in  nature  of  a  settle- 
ment ;  and  the  case  was  more  strong,  as  B.  conkl 
not  have  compelled  A.  to  redeem  during  his  life. 
Newcomh  v.  Bonham,  I  Vem*  7,  214,  232;  2 
Vent.  364  ;  2  Free.  C.  C.  67. 

Vo  ProTieo  for  Bedemption.] — A.  conveyed 
lands  to  B.,  on  trust,  in  case  a  sum  and  interest 
should  not  be  paid  by  a  day  named,  to  sell,  and 
after  payment  of  principal,  interest  and  costs, 
to  reconvey  the  lands  remaining  unsold,  or  pay 
over  the  residue  of  the  money ;  and  B.  covenanted 
not  to  sell  without  giving  six  months^  notioe,hat 
the  deed  contained  no  proviso  for  redemption : — 
Held,  that  this  was  a  mere  mortgage,  and  that 
A.  was  therefore  entitled  to  six  months'  time  to 
redeem.  Bell  v.  Oartery  17  Beav.  11 ;  22  L.  J^ 
Ch.  933 ;  17  Jur.  478 ;  1  W.  R.  270. 

Judgment  Crediton.] — Judgment  creditocs  aie 
not  allowed  successive  periods  oi  three  months 
for  redemption.  Bates  v.  HiUeoat,  16  Bear. 
139. 

But  one  period  of  three  months  is  given  t» 
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them,  or  any  of  them.  Radeliff  y.  Salmon,  4 
De  a.  &  Sm.  526. 

Barred  by  Lapie  of  Time.]— Where  twenty 
years  haye  elapsed  from  entry  by  a  mortgagee, 
and  there  has  been  no  subsequent  acknowledg- 
ment, the  mortgagor's  right  of  redemption  be- 
comes extinct,  under  the  Statute  of  Limitations 
(3  ac  4  WilL  4,  c  27),  ss.  28,  34  ;  and,  if  in  such  a 
case  the  mortgage  deed  contained  a  power  of 
sale  with  a  trust  of  surplus  proceeds  for  the 
mortgagor  and  his  representatiyes,  and  that 
power  of  sale  has  not  been  exercised  within  the 
twenty  years  from  entry  by  the  mortgagee,  the 
trust  of  surplus  proceeds  becomes  equally  extinct, 
and  cannot  be  enforced  with  respect  to  surplus 
proceeds  resulting  from  a  subsequent  sale.  Cnav' 
man  v.  Corpe,  41  L.  T.  22 ;  27  W.  R.  781.  Sec 
also  Ca$e9  under  Limitations  (Statute  of). 

Calendar.] — ^The  nine  months  allowed  by  the 
Stat  3  Geo.  1,  c.  2,  s.  4,  to  a  mortgagee  of  an 
eyicted  lease  to  redeem,  are  calendar  months. 
Biddnlph  y.  St.  John,  2  Sch.  jc  Lef.  521. 

Pnetiee — Demurrer.] — A  bill  to  redeem  a 
mortgage,  filed  before  tne  mortgage  has  become 
absolute  at  law,  is  demurrable,  notwithstanding 
the  mortgagor  may  haye  tendered  to  the  mort- 
gagee the  principal  money,  together  with  interest 
up  to  the  day  named  in  the  proyiso  for  redemp- 
tion. Broum  v.  Cole,  14  Sim.  427  ;  14  L.  J.,  Ch. 
167;  9  Jur.290. 

Tender  after  Day  appointed.] — If  the 

plaintifE  in  a  suit  for  redemption  does  not  pay 
the  principal  and  interest  at  the  time  appointed, 
he  will  not  be  allowed  to  redeem,  although,  before 
the  motion  to  dismiss  is  made,  he  has  tendered 
the  amount  reported  due  with  the  subsequent 
interest.  Fanlkner  y.  Bolton,  7  Sim.  319  ;  4  L.  J., 
Ch.8L 

Xotion  of  Coiine.] — Upon  a  bill  to  re- 
deem a  mortgage  and  nonpayment  at  the  time 
appointed,  it  is  a  motion  of  course  to  dismiss 
the  bilL    Stuart  y.  Worrall,  1  Bro.  C.  C.  681. 

Enlarging  Time.] — The  time  not  enlarged 

upon  a  bill  of  redemption  as  upon  a  bill  of  fore- 
closure.   NovosieUH  y.  Wahejield,  17  Yes.  417. 

Terms.] — Where  the  amount  of  principal 

and  interest  found  due  upon  a  mortgage  has  been 
found  by  the  master's  report,  the  rule  now  is  to 
compute  subsequent  interest  upon  the  principal 
only,  and  the  time  for  payment  of  the  money 
found  due  upon  a  mortgage  is  enlarged  upon  the 
terms  of  paying  the  interest  and  costs  found  due. 
WliotUin  y.  Oraddook,  1  Keen,  267  ;  6  L.  J.,  Ch. 
178. 


Order  dismiising  Aetion  in  default  of 


Payment  into  Court  within  a  Bpeoified 
Xztension  of  Time— Xistake.] — Where  in  a  re- 
demption action  liberty  is  giyen  to  lodge  a  sum 
of  money  in  court  before  a  certain  day,  and  in 
default  that  *'  the  action  be  dismissed  with  costs," 
the  action  will  not  be  treated  as  wholly  dead  and 
at  an  end  if  the  money  is  not  lodged  before  the 
specified  day,  so  as  to  preclude  an  application 
made  after  that  day  for  extension  of  the  time 
for  lodgment.  If  the  failure  to  make  the  lodg- 
ment within  the  time  limited  is  due  to  an  honest 
mistake,  the  court  will  fayourably  consider  an 


application  for  extension  of  time,  (hllinton  y. 
Jeffery,  65  L.  J.,  Ch.  376  ;  [1896]  1  Ch.  644 ;  74 
L.  T.  78  ;  44  W.  B.  3n. 

5.  Pboosedinos  fob. 

a.  In  General,  1686. 
5.  Offer  to  Redeem,  1689. 
o.  Accounts,  1690. 
d.  Decree,  1691. 

a.  In  GeneraL 

Pendente  lite.l—Af ter  a  bill  brought  in  the 
exchequer  to  foreclose,  the  defendants  may 
bring  a  bill  in  this  court  to  redeem ;  the 
pendency  of  the  former  suit  is  not  pleadable. 
Newbury  y.  Wren,  1  Beay.  220. 

What  must  be  Alleged.]  —  In  a  bill  for 
redemption,  against  a  mortgagee  stated  to  be  ii^ 
possession  without  acknowledgment  of  a  mort* 
gage  title,  it  is  not  necessary  to  allege  that  sucb 
possession  without  acknowledgment  of  mortgage- 
title  has  not  been  for  twenty  years.  Oreen  y. 
meholU,  4  L.  J.  (0.8.)  Ch.  118. 

Disputing  Xortgagor^g  Title.]— A  mortgagee 
cannot  dispute  his  mortgagor's  title  ;  therefore, 
a  plea,  that  the  mortgagor  was  an  uncertificated 
bfmkrupt  at  the  time  of  his  purehasing  the 
estate,  to  a  bill  of  redemption,  cannot  be  sus- 
tained. Wroe  y.  Clayton,  8  L.  J.,  Ch.  366 ;  9  Ih.^ 
107  ;  4  Jur.  82.    And  see  S  C,  10  Sim.  185. 

Objeetion  to  Bill.]— On  a  bill  to  redeem,  the 
mortgagee  cannot  object  that  the  bill  does  not 
state  a  yalid  legal  conyeyance  to  him.  Bohertr 
y.  Clayton,  3  Anst.  715. 

Pint  Hearing.] — If  a  prior  mortgagee  doesr 
not  insist  on  being  redeemed  at  the  first  hearing, 
he  cannot  do  so  at  the  final  hearing.  Foster  y. 
£er,  12  Ir.  Eq.  B.  51. 

Dismissing  Bill.] — Dismission  on  default  of 
payment  under  decree  upon  biU  for  redemption 
operates  as  a  foreclosure.  Winekester  (Biehopy 
y.  Paine,  11  Ves.  199. 

The  rule  that  the  dismissal  of  the  bill  in  a. 
redemption  suit  operates  as  a  foreclosure  of  th& 
mortgage  does  not  apply  to  an  equitable  mort- 
gage by  deposit  of  aeieds.  Marshall  y.  Shrews- 
bury, 44  L.  J.,  Ch.  302 ;  L.  B.  10  Ch.  250 ;  32 
L.  T.  418  ;  23  W.  B.  803. 

Bffeet  of.]  —  Dismission  of  a  bill  for 

redemption  for  want  of  prosecution  has  not  the 
effect  of  f oreclosiire,  not  preyenting  another  biU. 
Hansard  y.  Hardy,  18  Ves.  460. 

Praying  Belief.] — ^Praying  relief  where  moit- 
gagee  is  a  party  is  the  same  as  praying  to 
redeem  ;  and,  if  on  a  reference  to  a  master  they 
do  not  redeem  him,  the  court  will  dismiss  the 
bill,  which  is  equiyalent  to  a  foreclosure.  CheHm- 
ley  y.  Oofford  QLord),  2  Atk.  267. 

Abseonding  Xortgagee.l— The  proceedings  to 
be  taken  against  an  absconding  mortgagee, 
under  7  Geo.  2,  c.  14,  in  Ireland  are  similar  to 
those  adopted  in  England  to  have  a  bill  taken 
pro  confesso,  and,  if  the  plaintiff  should  obtain 
the  common  conditional  decree  on  sequestration^ 


1687 


UOB,TGAGE— Redemption. 


1688 


it  must  be  vacated.  JBrien  t.  Murphy,  1  Hog. 
480. 

Setting  up  Inonmbnuioe.]— Sabseqnent  mort- 
gagee prays  redemption  of  first  mortgagee,  upon 
payment  of  what  was  dne,  and  pending  suit, 
first  mortgagee  sets  up  another  mortgage  prior 
to  all : — Decreed,  a  trial  of  its  validity  at  law, 
and  an  account  of  money  paid,  &c.  Dowse  v. 
Sue,  9  Mod.  38. 

Betting  up  Gontraot]— In  defence  to  a  bill  for 
redemption,  the  mortgagee  set  up  a  contract 
entered  into  with  him  by  the  mortgagor  for  the 
sale  to  him  of  the  equity  of  redemption.  This 
the  mortgagor  insisted  had  been  abandoned  : — 
field,  that  this  defence  could  only  be  made 
Available  by  a  cross  bilL  HowelU  v.  Wilson,  84 
Beav.  573  ;  34  L.  J.,  Ch.  693  ;  12  L.  T.  818  :  13 
W.  R.  1011. 

Enforcing  j^reement  for  Compromise.] — In  a 

redemption  suit  against  the  mortgagee  in  posses- 
-sion  of  business  premises,  a  compromise  was 
4igreed  upon,  under  which  the  mortgagor  was  to 
pay  a  fixed  sum  on  a  certain  day,  and  the  mort- 
.gagee  was  to  carry  on  the  business-  in  the  mean- 
time and  give  up  possession  on  payment,  and  all 
proceedings  in  the  suit  were  to  be  stayed.  The 
mortgagor  failed  to  pay  the  money  at  the  time 
appointed : — Held,  that  the  agreement  for  com- 
promise could  not  be  enforced  on  motion  in  the 
enit,  but  a  fresh  bill  must  be  filed  for  specific 
performance.  Pryer  v.  Cfrihhle,  44  L.  J.,  Ch. 
676  ;  L.  B.  10  Ch.  534  ;  32  L.  T.  238  ;  23  W.  R. 
642. 

Failure  of  Suit.]— A  suit  for  redemption  which 
fails  cannot,  under  the  prayer  for  general  relief, 
be  turned  into  a  suit  for  an  account.  Patch  v. 
Ward,  7  L.  T.  413  ;  11  W.  B.  135. 

BevivaL] — Mortgagor  brings  bills  to  redeem  ; 
An  account  is  decreed,  and  a  report  is  made,  and 
divers  proceedings  are  had  in  the  cause,  and 
plaintiff  is  ordered  to  pay  costs  and  deliver 
possession.  The  defendant,  the  mortgagee,  dies : 
his  executor  can  revive  the  suit.  Stowell  (Lady') 
V.  Cole,  2  Yem.  296. 

Supplemental  Suit.]— Heir-at-law  filing  a  bill 
to  redeem  a  mortgage,  having  also  brought  in 
the  claim  of  a  third  person  to  the  heirship ;  if  he 
himself  is  found  upon  an  issue  not  heir,  ne  can- 
not, by  supplemental  bill,  have  the  benefit  of  the 
original  suit,  as  the  purchaser  of  the  heirship 
in  such  third  person.  On  demurrer  to  supple- 
mental bill.    Jbnkin  v.  Lethhridge,  G.  Cooper,  43. 

Connter-olaim.] — ^When  a  question  arises  as  to 
the  rights  of  mortgagees  and  sub-mortgagees 
who  are  co-defendants,  the  proper  course  to 
pursue  is  to  raise  it  by  counter-claim,  and  to 
deliver  it  to  the  co-defendants.  Shephard  v. 
JBeane,  2  Ch.  D.  223  ;  24  W.  B.  363. 

Votioe.]— In  the  Judicature  Act,  1873,  s.  24, 
eub-8.  3,  and  Rules  of  Court,  1876,  Ord.  XVI., 
rr.  17, 18  and  19,  "  notice  "  is  applicable  to  third 
parties,  and  not  to  co-defendants.    lb. 

Deed  Kissing  after.]— Notice  to  redeem 

a  mortgage  having  been  given,  a  title  deed  was 
missing ;  and  the  mortgagor  brought  his  action 
Jor  redemption  and  for  an  indemnity: — Held, 


that  the  action  was  rightly  brought  in  order  that 
the  loss  of  the  deed  might  be  established  and  the 
plaintifTs  title  justified,  although  the  defendants 
had  before  the  action  offered  an  indemnity,  the 
terms  of  which  were  in  controversy.  James  v. 
Rutnsey,  48  L.  J.,  Ch.  346  ;  11  Ch.  D.  398 ;  27 
W.  B.  617. 

It  having  been  found  in  the  suit  that  the  deed 
was  in  the  hands  of  a  third  party  to  whom  the 
defendants'  former  solicitor  had  fraudulently 
pledged  it,  leave  was  given  to  plaintiff  to  take 
proceedings  for  its  recovery.    lb. 

Loss  of  Xortgage  ]>eed  and  other  Doevnunti 
—Indemnity.]— In  1867  M.  mortgaged  his  life 
interest  in  certain  funds  subject  to  the  trusts 
of  his  marriage  settlement,  and  thiee  policies  of 
insurance  on  his  own  life.  In  1876  he  executed 
a  second  mortgage  of  his  life  interest  to  the 
plaintiffs.  This  mortgage  did  not  include  the 
policies  of  insurance.  In  1886  an  action  was 
brought  by  the  plaintiffs  against  the  mortgagor 
and  H.,  the  legal  personal  representative  of  the 
first  mortgagee,  to  redeem  the  first  mortgage  and 
foreclose  the  mortgagor.  Pending  tlie  progress 
of  the  action  it  was  discovoed  that  the  mort- 
gage of  1867  and  the  policies  were  not  in  the 
possession  of  H.,  and  an  inquiry  was  directed  as 
to  the  loss  of  the  documents,  and  whether  any 
and  what  indemnity  should  be  given  in  respect 
of  the  loss  in  case  it  should  be  found  that  any 
of  them  had  been  lost.  In  the  meanwhile  the 
plaintiffs  had  paid  into  court  the  amount  which 
had  been  certified  to  be  due  to  the  defendmt  H. 
under  the  mortgage  of  1867,  and  for  her  taxed 
costs  of  the  action.  The  chief  clerk,  in  answer 
to  the  inquiry,  found  that  the  mortgage  of  1867 
and  the  policies  had  been  lost,  and  he  also  found 
that  the  plaintiffs  were  entitled  to  ^'such  an 
indemnity  as  will  equal  that  which  the  insurance 
company  may  require."  The  plaintiffs  took  out 
a  summons  to  vary  this  certificate,  by  which  they 
asked  that  the  whole  of  t^e  fund  in  court  might 
be  retained  tmtil  further  order  by  way  of  indon- 
nity  to  them.  The  insurance  company  declined 
to  make  any  arrangement  with  regard  to  an 
indemnity  until  claims  should  be  made  on  the 
policies  : — Held,  that  the  plaintiffs  were  entitled 
to  a  bond  of  indemnity,  to  be  given  by  the  defen- 
dant H.  as  executrix,  the  bond  to  be  settled  in 
chambers  in  case  the  parties  differed,  and  that 
they  were  also  entitled  to  have  retained  in  court 
the  sum  of  1002.,  uad  no  more,  to  meet  any 
possible  costs  that  might  be  incurred  when  the 
policies  should  become  claims.  OaldweU  ▼. 
MaUheios,  62  L.  T.  799. 

Votiae  for  AilLdaTit  of  Doonmsnts.!  —  If  a 

mortgagor,  intending  to  redeem  under  the  usual 
decree  in  a  foreclosure  suit,  requires  an  affidavit 
of  the  documents  to  be  delivered  to  him,  he 
should  give  previous  notice  to  that  effect  to  the 
mortgagor.  Weeks  v.  Stourton^  11  Jur.  (K.&) 
278  ;  12  L.  T.  71  ;  13  W.  B.  489. 

Where  a  mortgagor  had  not  given  such  notice, 
and  the  mortgagee  was  not  prepared  with  such 
affidavit,  a  new  day  and  place  for  payment  were 
fixed  on  an  application  by  sunmions.    lb* 

Prodnotion  of  Doonmonts.] — ^In  an  action  for 
redemption  against  a  mortgagee  in  possession  an 
order  for  production  of  documents  made  before 
the  defence  was  delivered,  and  without  any 
special  case  for  production  being  made,  was 
affirmed.     Union  JSank  of  London  v.  Manhy,  49 
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L.  J.,  Ch.  106  ;  13  Ch.  D.  239 ;  41  L.  T.  393  ;  28 
W.  B.  22— C.  A. 

Costs.] — Bill  by  the  owner  against  his  mort- 
gagees and  the  trustee  of  a  fund  to  compel  pay- 
ment : — Held,  to  be  a  suit  for  administration, 
and  not  redemption,  and  the  costs  of  aU  parties 
i^ere  ordered  to  be  paid  out  of  the  fund  in  the 
first  instance.  Bryant  y.  Blacktoell^  15  Beav. 
44. 

b.  Offer  to  Badeem. 

Bnle  as  to.] — Although  neither  a  mortgagor, 
nor  any  person  deriving  title  under  him,  can 
make  a  mortgagee  defendant  to  a  suit  without 
offering  to  redeem  him,  this  rule  does  not  apply 
where  other  relations  besides  those  of  the  mort- 
gagor and  mortgagee  subsist  between  the  parties. 
Jefferys  v.  Dicltson,  35  L.  J.,  Ch.  376 ;  L.  B.  1 
Ch.  183 ;  12  Jur.  (N.8.)  281 ;  14  L.  T.  208  ; 
14  W.  B.  322. 

Accordingly,  where  a  mortgagor,  by  deed  to 
which  his  mortgagees  were  parties,  conveyed  the 
mortgaged  estates  to  trustees  for  better  securing 
to  the  mortgagees  payment  of  the  interest  on  their 
incumbrances,  and  to  accumulate  the  surplus 
rents  as  a  fund  to  satisfy  the  incumbrances,  and, 
subject  thereto,  for  the  mortgagor,  with  a  pro- 
Tiso  that,  when  the  incumbrances  should  be 
satisfied,  the  trusts  should  cease  : — ^Held,  that  a 
subsequent  judgment  creditor  could  make  the 
mortgagees  defendants  to  a  bill  against  the 
trustees  for  an  account  without  offering  to  redeem 
them.    Ih, 

Held,  also,  that,  although  a  receiver,  appointed 
by  a  mortgagee  under  the  ordinary  power  is  the 
agent  of  the  mortgagor,  who  may  file  a  bill  against 
him  for  an  account  without  making  the  mort- 
gagee a  party,  in  this  case  the  trustees  were  not 
mere  receivers,  and,  therefore,  the  mortgagees 
were  properly  made  parties  to  the  sait.    Ih, 

Held,  also,  that  the  account  should  be  taken  as 
from  the  filing  of  the  bill  only.    Ih, 

Bill  Without.]— A  bill  by  a  person  claiming 
under  a  mortgagor  against  the  morteagee  is 
irregular,  unless  it  offers  to  redeem.  Jaughes  v. 
Gwi,  34  Beav.  407. 

The  plaintiff  waa  entitled  to  an  estate,  subject 
to  a  mortgage  created  by  his  ancestor.  He  insti- 
tuted a  suit  against  the  mortgagee  and  the 
representatives  of  his  ancestor,  praying  to  have 
the  mortgage  paid  out  of  his  assets  or  by  sale  of 
the  estate,  ana  also  for  the  delivery  up  of  inde- 
pendent securities  given  by  the  plaintiff  to  the 
defendant : — Held,  that  the  suit  was  multifarious, 
and  a  demurrer  to  it  was  allowed.    Ih. 

A  bill  by  a  person  entitled  to  a  mortgaged 
estate  under  the  mortgagor's  will,  against  the 
mortgagee  and  the  mort^igor's  representatives, 
to  have  the  mortgagor's  estate  applied  in  p^- 
ment  of  the  mortgage,  cannot  be  sustained,    fh. 

Demurrer  by  mortgagee  to  a  bill  by  a  trustee 
under  the  will  of  the  mortgagor  to  carry  into 
execution  the  trusts  of  the  w^  without  offering 
to  redeem  the  mortgage,  allowed.  M^Dommgh  v. 
Shewhridge,  2  Ball  &  B.  555. 

A.  being  entitled  to  an  annuity  out  of  an 
estate,  it  was  afterwards  conveyed  to  a  trustee, 
in  trust,  out  of  the  rents,  or  by  a  sale,  to  raise  a 
sum  due  to  A.  The  owner  of  the  estate  after- 
wards mortgaged  it  to  B.,  who  filed  his  bill, 
praying  the  execution  of  the  trusts  of  the  first 
deed,  and  a  sale  of  the  estate,  but  the  bill  did 
not  offer  to  redeem  : — Held,  that  it  was  demur- 
rable.    Cave  T.  FoulU»,  6  L.  J.,  Ch.  206. 


A  person  entitled  to  an  equity  of  redemption 
cannot  make  the  mortgagee  a  party  to  a  suit 
respecting  the  mortgaged  estates,  without  offering 
to  redeem ;  but  where  a  mortgagor  by  deed,  to 
which  the  mortgagee  was  not  a  party,  had  con- 
veyed another  estate  to  trustees  to  sell  and  pay 
off  the  mortgage,  so  as  to  exonerate  the  mortgaged* 
estate,  it  was  held  that  a  person  interested  in  the 
equity  of  redemption  might  file  a  bill,  not  offer- 
ing to  redeem,  against  the  mortgagee  and  trustees,, 
to  have  an  execution  of  the  trust.  JkUtonr, 
Hayter^  7  Beav.  313. 

Summons  to  detexmine  Construotion.] — 

A  mortgagor  may  proceed  by  originating  sum- 
mons, under  Ord.  LIV/l.  r.  1,  to  have  a  question* 
of  construction  arising  on  the  mortgage-deed 
determined  without  making  an  offer  to  re^leem. 
Nohhi  V.  Law  Meversionary  Interest  Society,  65- 
L.  J.,  Ch.  906  ;  [1896]  2  Ch.  830 ;  75  L.  T.  309. 

What  Suffloioat.]— A  mortgagor  filed  a  bill< 
against  a  mortgagee  for  an  account,  and  to 
restrain  him  from  selling  the  mortgaged  premises, 
and  prayed  that,  **  on  payment  by  the  plaintiff 
to  the  defendant  of  what,  on  taking  sucIp 
accounts,  might  be  found  due,  the  defendant 
might  be  ordered  to  "  reconvey  the  property : — 
Held,  that  this  was  not  a  sufficient  offer  to  pay 
what  should  be  found  due,  and  a  demurrer  to  the 
bill  allowed,  with  leave  to  amend  the  bill  by- 
inserting  a  formal  offer  to  pay.  Sarding  v. 
Tingey,  34  L.  J.,  Ch.  13  ;  10  Jur.  (K.S.)  872  ; 
lOL.  T.  323;  12W.B.684. 

B£EMt  of.] — ^If  a  bill  is  not  for  redemption,, 
but  for  a  totally  different  object,  and  is  quite- 
incapable  of  being  used  as  a  bill  of  redemption,, 
an  offer  at  the  bar  to  redeem  will  not  sustain  it> 
as  such.  Gordon  v.  HorgfaU,  5  Moore,  P.  C.  393  ; 
11  Jut.  569. 

Courts  of  Equity  Bzehequer  and  Chaaeorj.] — 

In  the  court   of    equity    exchequer,   a  puisne- 
mortgagee  need  not,  on  a  bill  of  foreclosure  andi 
sale,  offer  to  redeem  a  prior  mortgage  ;  alitor,  in 
the  court  of  chancery.    Perrott  v.  CHalloran,. 
2  Ir.  £q.  B.  428. 

Praotieo— Demurrer.] — ^The  objection  by  a. 
prior  mortgagee  brought  before  the  court  in  a 
foreclosure  suit,  that  the  plaintiff  haa  not  offered 
by  his  bill  to  redeem  him,  if  valid,  ought  to  be 
taken  advantage  of  by  demurrer.  BaXfe  v.  Lord^ 
4  Ir.  Eq.  B.  648 ;  2  Dr.  fc  War.  480  ;  1  Con.  &  L. 
519. 

Order,] — ^Where  a  mortgagor  obtains  a  decree > 
for  an  account,  but  neither  the  bill  nor  the 
decree  contains  the  usual  offer  by  the  mortgagor 
to  pay  any  balance  found  due  to  the  mortgagee, 
if  a  balance  is  found  due,  the  court  cannot  o^er 
the  payment ;  but,  if  the  bill  contains  allegations^ 
which  fail,  will  direct  all  the  costs  to  be  paid  by 
the  mortgagor.  HollU  v.  Bulpett^  12  L.  T.  293  ; . 
13  W.  B.  492. 


o.  Aooounts. 

Setting  out.] — A  defendant  in  a  redemption 
suit,  who  admits  that  the  plaintiff  is  entitled  to^ 
a  decree,  cannot  refuse  to  set  out  in  his  answer 
his  accounts  as  mortgagee.  The  rule  as  to  answer- 
ing applicable  to  redemption  suits  4s  the  same  as 
for  any  other  suits  for   accounts.     Elmer  v... 
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Crea^,  43  L.  J.,  Ch.  166 ;  L.  B.  9  Ch.  69  ;  29L.  T. 
632  ;  22  W.  R.  141. 


Death  of  Xortga^r  after  Taking.]— A  mort- 
gagor brings  a  bill  to  redeem,  obtains  a  decree  for 
an  account,  &c.,  in  the  usual  manner,  and  the 
account  is  accordingly  taken  by  the  master. 
Before  any  further  proceedings,  the  plaintifEdies, 
and  his  infant  son  and  heir  revives  and  carries 
on  the  suit : — Held,  that  he  is  bound  by  the 
account  already  taken,  but  he  shall  be  at  liberty 
to  surcharge  and  falsify  it  if  he  can.  Badham 
V.  Odell,  4  Bro.  P.  C.  349. 

Particularg.] — ^It  was  alleged  by  counter-claim 
to  a  redemption  action  that  the  mortgage  com- 
prised :— (1)  certain  commission  ;  (2)  a  sum  also 
secured  by  bills  of  exchange ;  (3)  a  sum  due 
•on  open  account ;  and  that  the  mortgagee  had 
received  divers  sums  in  respect  of  the  bills  of 
•exchange  and  on  the  open  account.  The  mort- 
gagee counter-claimed  for  an  accoxmt  and  fore- 
•closure  or  sale.  Particulars  of  the  sums  received 
by  him  on  the  bills  of  exchange  and  open  account 
were  ordered  to  be  given.  Kemp  v.  Ooldherg^ 
36  Ch.  D.  605  ;  56  L.  T.  736. 

d.  Decree. 

Generally.]— As   to  decree  to   redeem,  and 
•delivery  up  of  title  deeds,  see  Kendall  v.  MtilUy 
11  Jur.  864. 

Against  first  Xortgagee  not  Appearing.] — If 

in  a  sait  for  redemption  against  several  successive 

mortgagees,  the  first  mortgagee  does  not  appear 

.at  the  hearing,  a  subsequent  mortgagee  wiU  be 

.  allowed  to  make  the  decree  absolute  against  him. 

.  Cottingham  v.  Shrewehury^  5  Sim.  396. 

In  Absenoe  of  Party.]  —  Beal  and  personal 

.  estate  were  mortgaged  together.    The  mortgagor 

•  died  leaving  a  will  of  personalty,  but  intestate  as 

to  real  estate.      It  was  not  known  who  was  the 

heir-at-law,  and  the   mortgagee   entered    into 

possession.     The  executrix  of   the   mortgagor 

.  claimed  to  redeem  the  whole  of  the  mortgaged 

property,  which    claim    was    resisted  by  the 

mortgagee,  who  insisted  that  her  only  right  was 

to  redeem  the  mortgaged  personalty  on  payment 

.  of  a  proportionate  part  of  the  mortgaged  debt. 

The  executrix  brought  an  action  for  redemption. 

and  the  court  ms^e  a  decree  for   the   usual 

accounts  as  against  a  mortgagee  in  possession, 

.  directing  that  on  payment  of  what  was  found 

■  due  the  mortgagee   should  convey  and  assign 

the  mortgaged  properties,    real   and    personal, 

to    the    pl^tin,    subject    to   such    equity    of 

redemption  as  might  be  subsisting  therein  in  any 

other  person  or  pei-sons.  The  defendant  appealed : 

— Held,  that,  although  the  heir-at-law,  if  known, 

ought  to  have  been  a  party,  the  court  would  not 

deSiy  making  a  decree  until  he  was  ascertained 

and  made  a  party.     Hall  v.  Heward^  55  L.  J., 

Ch.  604 ;  32  Ch.  D.  430  ;  64  L.  T.  810  ;  34  W.  R, 

671— C.  A. 

Form.] — Form  of  decree  in  a  suit  for  redemp- 
tion of  a  first  mortgagee  (in  possession),  and 
foreclosure  of  the  mortgagor.  SeKolefieid  v. 
Ingham^  C.  P.  Cooper,  477. 

In  a  suit  against  A.,  an  incumbrancer,  and  B., 

a  sub-incumbrancer,  to  redeem  the  securities : — 

Held,  that  the  proper  form  of  decree  was  that, 

>  upon  the  amount  due  from  the  plaintiff  to  A. 


being  paid  into  court,  both  A.  and  B.  ahoold 
reconvey  the  estate  and  deliver  the  deeds  to  the 
plaintiff,  and  that  the  plaintiff  was  not  bound  to 
wait  until  the  accounts  had  been  taken  and  the 
equities  settled  between  A.  and  B.  Lygaght  v. 
Wegtnuicott,  33  Beav.  417. 

In  a  suit  for  redemption  by  the  heir  of  the 
mortgagor,  against  the  assignee  of  the  mortgagee, 
who  was  idso  the  personal  represoitative  of  the 
mortgagor,  the  court,  besides  the  usual  decree  for 
redemption,  declared  the  plaintiff  entitled  to  have 
the  balance  which  should  be  found  due  from  him, 
and  which  should  be  paid  by  Him  to  the  defendant, 
in  respect  of  the  mortgage  debt,  interest,  and 
costs  of  the  redemption,  repaid  to  him  oat  of 
the  personal  estate  of  the  mortgagor  in  a  due 
course  of  administration,  and  decr^  accordln^y, 
the  bill  being  properly  framed  with  a  view  to 
such  relief.  LUn/d  v.  Wait,  1  Ph.  61 :  6  Jnr. 
466. 

Fntnre  Aeeount»] — In  decrees  against  a 

mortgagee  on  a  bill  for  redemption,  or  against  an 
executor  to  account,  it  is  the  course  of  the  court 
to  direct  it  without  future  words ;  and  yet,  if  the 
person  decreed  to  account  receive  any  snms  sab- 
sequently  to  the  decree,  they  must  bring  such 
sums  into  the  account  before  the  master.  B^ 
strode  v.  Bradley,  8  Atk.  682. 

GonditionAl   Bedemption.]  —  Form   of 


decree  of  conditional  redemption  where  a  second 
mortgage  by  another  has  been  given  to  secure 
the  first  Beckett  v.  MicklethtoaUe,  6  Madd.  199 ; 
22  K.  B.  274. 

Prodnetion  for  Correotion.] — The  representa- 
tive of  a  mortgagor,  who  had  obtained  a  decree 
for  redemption,  ordered,  on  the  petition  of  the 
mortgagee,  to  produce  the  original  decree,  for  the 
purpose  of  correction.  Bird  v.  Heath,  6  Hare, 
236. 

SmnmonM  nnder  Ord.  XV.  r.  I,  after  Writ]  — 
The  plaintiff,  after  issuing  the  writ  in  a  redemption 
action,  took  out  a  summons  for  an  account  under 
Ord.  XV.  r.  1 : — Held,  that  the  order  under  the 
summons  must  be  limited  to  preliminary  accounts, 
and  that  the  usual  terms  of  a  final  judgment  for 
redemption  ought  not  to  be  added  without  the 
plaintiff's  consent.  Clover  v.  Wilts  and  Western 
Benefit  Building  Society,  53  L.  J.,  Ch.  622 ;  60 
L.  T.  382  ;  32  W.  B.  895. 

M.  BEMEDIES  OF  MOBTGAOEE. 

(See  also,  post,  FoBECLOSUBB  (ool.  1707  foD.), 
Sale  by  Coubt  (col.  1757  folL),  Salb  tjitdeb 
PowEB  (ool.  1770  folL),  Bbceiybb  (coL  1797 
foU.).) 

1.  In  G^eneral,  1692. 

2.  On  Covenant,  1696. 

3.  On  Collateral  Securities,  1699. 

4.  Distress — Attornment  Clause,  1701. 
6.  J^ectnient,  1706. 

1.  In  General. 

Bight  to  eyery  Seenrity.l— A  mortgagee,  if  he 
is  not  redeemed,  is  entitled  to  every  possible 
security  for  his  title,  and  has  a  right  to  buy  in 
an  anterior  mortgage  at  any  price  he  pleases. 
Kirhuxwd  v.  Thompson,  11  Jur.  (N.8!)  385. 
Affirmed,  2  De  G.  J.  &  S.  613  ;  34  L.  J.,  Oh.  601; 
12L.  T.  811;  13W.  B.1052. 
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Where  a  debt  is  secnred  by  mortgage,  covenant 
And  bond,  the  mortgagee  may  pursue  all  his 
remedies  at  the  same  time.  Zoeihart  v.  Hardy, 
•9  Beav.  349  ;  15  Lu  J.,  Ch.  347  ;  10  Jur.  532. 

Xortgagee  of  Leaie  ai  againit  Devifee.] — 
Relief  in  favour  of  the  moi*tgagce  of  a  lease 
4&gain8t  the  devisee  of  the  mortgagor.  Oregton 
T.  HinMey,  7  Jur.  248. 

Bight  of  Bign^  againit  Pnimo  Xortgagee.]— 
Bight  of  eignd  as  against  a  puisne  mortgagee  to 
enforce   all   his   remedies   at   the   same  time. 
Ofckell  V.  Baeon,  16  Beav.  158. 

Equitable  Xortgagee.] — ^An  equitable  mort- 
.gagee  is  entitled,  at  his  option,  either  to  a  fore- 
•closure  or  sale.    Perry  v.  Xeane,  6  L.  J.,  Ch.  67. 

By  Depofit.]— The  right  of  an  equitable 

iportgagee  by  deposit  of  deeds  without  a  written 
memorandum  is  a  decree  of  foreclosure,  not  sale. 
Backhouse  v.  CliarlUm,  8  Ch.  D.  444  ;  26  W.  B. 
^04. 

The  proper  remedy  for  an  equitable  mortgagee 
with  a  deposit  of  title-deeds  is  by  a  decree  of 
foreclosure,  and  not  a  sale.  James  v.  JameSj  42 
I..  J.,  Ch.  386  ;  L.  R.  16  Eq.  163 ;  21  W.  R.  522. 

An  equitable  mortgagee  by  deposit  of  deeds, 

4Kxx>mpanied  by  an  agreement  to  execute  a  legal 

mortgage,  is  entitled  to  either  sale  or  foreclosure. 

York  Union  Banking  Co,  v.  Artley^  11  Ch.  D. 

^6  ;  27  W.  R.  704. 

Bight  of,  in  Administration.]— Where, 

in  an  administration  suit,  the  personsil  estate  is 
insufficient  to  pay  the  debts  in  full,  an  equitable 
mortgagee,  who  is  also  a  simple  contract  creditor 
in  respect  of  the  same  debt,  and  whose  security 
is  also  insufficient,  is  entitled  to  prove  for  and 
take  a  dividend  upon  the  entire  debt  for  the 
time  being  actually  unpaid,  notwithstanding 
that  the  security  has  been  realised  by  order  of 
the  court,  and  the  proceeds  have  been  carried  on 
to  a  separate  account  to  meet  the  mortgage 
claim.  But  such  creditor  must  not  ultimately 
receive  more  than  twenty  shillings  in  the  pound 
from  all  sources.  Bhodes  v.  Moxhay,  10  W.  R. 
103. 

Under  Xortgage  by  Way  of  Trust.] — ^Under  a 
viortgage  of  r^  estate  made  by  way  of  a  convey- 
ance to  a  trustee,  upon  trust  to  sell  at  discretion, 
And  out  of  the  proceeds  of  sale  to  pay  the  mort- 
age debt,  and  to  pay  the  surplus  moneys  to  the 
mortgagor,  the  only  right  of  the  mortgagee  is  to 
have  the  property  sold,  and  he  is  not  entitled  to 
foreclose.  Locking  v.  Parker^  42  L.  J.,  Ch.  257  ; 
li.  R.  8  Ch.  30  ;  27  L.  T.  636  ;  21  W.  R.  113. 

Treating  Xortgagor,  and  Claimants  nnder 
liim,  as  Trespassers.] — Semble,  the  mortgagee 
•can  in  all  cases  treat  the  mortgagor,  and  all  who 
claim  under  him,  as  trespassers.  Evans  v. 
JSlliaU,  9  Ad.  &  E.  342  ;  1  P.  &  D.  256  ;  8  L.  J., 
<l  B.  51. 

Against  Inftints.]— Where  a  decree  had  been 
made  in  two  suits,  framed  for  the  purpose  of 
administering  the  testator's  personal  estate  only, 
and  the  devisee  of  the  real  estate  was  an  infant, 
a  suit  by  mortgagees,  for  the  purpose  of  realising 
their  security  by  a  sale  of  the  mortgaged  pre- 
mises, was  properly  instituted.  Davis  v. 
JJotoding,  2  Keen,  246  ;  7  L.  J.,  Ch.  169. 


In  8nit  by  SetUor,  as  Co-plaiatiC]— In  a  bill 
filed  by  the  settlor  for  the  purpose  of  a  setting 
aside  the  settlement,  the  mortgagee  of  her  interest 
under  the  settlement  joined  as  a  co-plaintifE. 
He  can  obtain  no  relief  in  such  a  suit.  BUX  v. 
Oureton,  2  MyL  &  K.  503  ;  4  L.  J.,  Ch.  98. 

Bankmptey.] — ^A  mortgagee  may  petition  to 
stav  bankrupt's  certificate.  The  circumstance 
of  nis  not  having  tendered  proof  till  third  meet- 
ing will  not  prevent  him  from  presenting  such  a 
petition.  Where  the  amount  of  mortgage  debt 
was  disputed,  the  certificate  was  lodged  in  bank- 
rupt office  till  it  should  be  ascertained.  Wliit- 
church,  Ex  parte,  2  J.  &  W.  648  ;  1  Glyn  fc  J.  71. 

After  taking  Debtor  in  Bzeoution.] — ^A  mort- 
gagee, who  has  taken  the  body  of  his  debtor  in 
execution  for  the  mortgage  debt,  is  nevertheless 
entitled  to  the  benefit  of  his  mortgage  security. 
Davis  V.  Battine,  2  Russ.  &  M.  76. 

Arrest  pending  Foreelosoro.] — A  party  having 
a  mortgage,  and  also  a  bond  as  a  security  for  the 
same  debt,  may  arrest  the  defendant  on  the  bond 
pending  a  suit  in  equity  for  a  foreclosure. 
Burnell  v.  Martin,  2  Dougl.  417. 

After  glTiag  up  Xortgage,  and  Proof  in 
Bankmptey.] — Mortgagee  having  given  up  mort- 
gage, and  proved  under  a  commission  of  buik- 
ruptcy  against  the  mortgagor,  not  allowed  to 
retract.    Bobinson  v.  Chant,  18  Yes.  290. 

Where  Xortgager  Outlawed.] — Mortgagor 
having  been  outlawed,  the  first  mortgagee 
obtained  a  decree  to  foreclose  subsequent  mort- 
gagees, and  if  they  should  not  redeem,  to  sell 
against  the  crown.  Scott  v.  Roharts,  4  W.  R. 
499. 

After  Foreolosnre — ^Impossibility  of  Bestoring 

Estate.]— A  mortgagee  who  has  forecloeed  is  not 
debarred  from  taking  proceedings  against  the 
general  estate  of  the  mortgagor  to  recover  his  debt 
in  cases  where  it  has  become  impossible,  through 
no  default  of  the  mortgagee,  to  restore  the  mort- 
gaged estate.  Burrell,  In  re,  Burrell  v.  Smith, 
38  L.  J.,  Ch.  382  ;  L.  B.  7  Eq.  399 ;  17  W.  R.  516. 

Xortgage  of  Trust  Fund.] — I'he  assignee  of  a 
trust  fund  by  way  of  mortgage,  with  power  to 
give  receipts  in  the  name  of  the  mortgagor, 
cannot  compel  the  trustees  of  the  fund  to  pay 
the  whole  over  to  him,  notwithstanding  the 
existence  of  puisne  incumbrancers.  All  thiett  he 
is  entitled  to  demand  is  the  amount  due  upon 
the  mortgage.  Bell,  In  re^  Jejfery  v.  Sayles, 
65  L.  J.,  Ch.  188  ;  [1896]  1  Ch.  1  ;  73  L.  T.  391 ; 
44  W.  R.  99— C.  A. 

Bepreeiation.] — Where,  at  the  death  of  a  mort- 
gagor of  leaseholds,  the  value  of  the  mortgaged 
property  exceeded  the  mortgaged  debt,  and  the 
mortgagee  took  no  steps  to  realise  his  security 
for  fourteen  years  after  the  death  of  the  mort- 
gagor, and  in  the  meantime  the  property  became 
very  much  deteriorated  in  value  : — Held  (affirm- 
ing 2  Giff.  492),  that  the  mortgagee  was  not 
entitled  to  recover  the  deficiency  arising  on  his 
security  from  thsyix.  legatees  of  mortgagor  who 
had  been  paid.  llidgway  v.  Newsttad,  30- 
L.  J.,  Ch.  889 ;  7  Jur.  (n.s.)  461 ;  4  L.  T.  6 ;  9 
W.  R.  401— L.  C. 
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UglLt  againit  Betidoary  LegateM.]— The 

right  of  mortgagees  of  real  estate  whose  secnritj 
proves  insufficient,  to  come  against  the  residuaiy 
legatees  of  the  mortgagor,  amongst  whom  his 
personal  estate  has  been  distributed,  is  a  purely 
equitable  right,  and  the  court  will  not  enforce  it 
if  there  are  circumstances  which  would  make  it 
inequitable  to  do  so.  Blake  y.  OaJet  65  L.  J.,  Ch. 
559 ;  32  Ch.  D.  671 ;  55  L.  T.  234  ;  34  W.  E.  666 
— C.A. 


Proof  in  Adnriniitratloii  for  Befloiency.] — 


In  a  suit  to  foreclose  by  a  mortgagee  (all  parties 
consenting),  the  premises  were  ordered  to  be  sold 
and  the  proceeds  paid  into  court.  The  purchase- 
money  was  inyested,  at  the  instance  of  the  mort- 
gagee, in  consols,  without  objection  on  the  part 
of  the  peraonal  representative  of  the  mortgagor ; 
but,  when  again  converted  into  money,  (owing  to 
a  fall  in  the  price  of  stock,)  was  insufficient  to 
satisfy  the  plaintiffs  claim  : — Held,  that  the 
plaintiff  was  entitled  to  come  in  and  prove  for 
the  deficiency  in  a  suit  to  administer  the  mort- 
gagor's estate.  Ibrnpsett  v.  WickejUf  3  Sm.  k  G. 
171 ;  2  Jur.  (N.8.)  10  ;  4  W.  R.  136. 

By  Action — For  Honey  Lent.] — When  a  mort- 
gage deed  contains  no  covenant  for  repa3rment, 
so  that  no  action  can  be  maintained  on  the  deed, 
an  action  for  money  lent  will  lie.  Yates  v. 
Atton,  3  G.  fc  D.  351  ;  4  Q.  B.  182  ;  12  L.  J.,  Q.B. 
160;  7  Jur.  83. 

A  deed  of  mortgage,  and  conditional  sale,  con- 
tained a  covenant  for  possession  by  the  mortgagee 
during  the  mortgage  term.  Possession  was 
withheld,  though  the  mortgagor  received  the 
mortgage  money  : — Held,  that  an  action  would 
lie  by  the  mortgagee  against  the  mortgagor  for 
recovery  of  the  principal  and  interest  on  the 
money  advanced.  Raja  Oodit  Purhash  Sing  v. 
MarHndell,  4  Moore,  Ind.  App.  444. 

The  plaintiff  was  mortgagee  under  a  mort- 
gage from  the  defendant  to  him,  with  a  power 
of  sale  in  the  event  of  nonpayment  of  a  sum  of 
money,  which  was  further  secured  by  a  bond 
given  by  the  defendant  to  him.  The  property 
was  afterwards  sold  by  the  plaintiff  under  the 
power,  but  did  not  produce  sufficient  to  discharge 
the  debt.  An  account  was  then  stated  between 
the  plaintiff  and  the  defendant,  charging  the 
defendant  with  the  full  amount  of  the  principal 
and  interest,  and  giving  him  credit  for  the  net 
proceeds  of  the  sale.  The  defendant  admitted 
the  correctness  of  the  account,  and  promised  to 
pay  the  balance,  to  recover  which  the  plaintiff 
brought  an  action  for  money  lent  and  due  on  an 
account  stated: — ^Held,  that,  the  debt  having 
been  secured  by  specialty,  the  action  could  not 
be  maintained,  except  upon  the  deed.  Middle- 
ditch  V.  Ellis,  2  Ex.  623  ;  17  L.  J.,  Ex.  366. 

After  Bobbery  of  Title  Deeds.]— Upon  a  bill 
of  foreclosure,  the  mortgagee  having  been  robbed 
of  the  title  deeds,  payment  of  the  mortgage 
money  within  a  limited  time  was  decreed  ;  and 
on  payment  of  the  same  a  reconveyance  was 
directed,  with  a  bond  of  indemnity.  Shelmardine 
V.  Harrop,  6  Madd.  39  ;  22  R.  B.  232. 

Practice— Bi^t  of  Equitable  Xortgagee 
against  Legal  £state.] — In  an  action  by  an 
equitable  mortgagee  for  sale  or  foreclosure  the 
court  granted  an  interim  injunction  to  restrain 
dealing  with  the  legal  estate  till  the  next  motion 
day,  on  an  ex  parte  application  by  the  plaintiff ; 


there  being  ground  for  believing  that  the  defen- 
dants intended  to  part  with  the  legal  estate 
pendente  lite.  Lonaon  and  Gnmty  Bankimg  Of. 
V.  Lewis,  21  Ch.  D.  490 ;  47  L.  T.  501. 


Staying  Proceedingi.]— Bill  by  a  mort^ 

gagee  for  an  account,  and  for  foreclosure,  and  a 
sale  after  a  decree  in  a  creditors*  suit,  under 
which  the  plaintiff  in  the  second  suit  had  gone 
in  before  the  master,  and  proved  his  ch^ge 
before  he  filed  his  bill :  application  to  stay  th& 
proceedings  in  the  second  cause,  as  involving  the 
same  accounts,  refused :  the  plaintiff  having 
more  speedy  and  effectual  relief  is  entitled  to  go 
on  ;  as,  where  there  are  litigated  points  beyond 
that  of  the  amount  of  his  demand,  he  is  required 
to  go  on,  in  his  separate  suit,  up  to  such  point 
as  sdl  ulterior  relief  can  be  equally  had  in  the 
suit  first  instituted :  and,  as  to  staying  the  pro- 
ceedings in  the  first  suit,  while  properly  con- 
ducted, the  court,  however  anxious  to  guaid 
against  unnecessary  expense,  has  no  authority, 
Uniacke  v.  Rochford,  1  MolL  216. 

In  Abaenco  of  Parties  InterMted.] — ^The 

court  cannot  make  a  decree  for  foreclosure  or 
sale  in  the  absence  of  any  of  the  parties  interested 
in  the  equity  of  redemption.  CaddUk  v.  Cook, 
32  L.  J.,  Ch.  769 ;  9  Jur.  (KA)  454 ;  7  L.  T. 
844  ;  11  W.  R.  395. 

Order    te    Pay — Stamping.] — Where 

plaintiffs  were  mortgagees  in  fee  of  freeholds  in 
M.,  and  of  a  lease  for  lives  of  a  rectory,  ftc^  in 
R.,  and  had  appointed  H.  and  W.  as  receiveta 
as  to  both,  but  the  defendant,  as  tenant  of  the 
tithes,  &C.,  in  R.  under  an  agreement  with  the 
mortgagor,  was  allowed  to  receive  them,  and  the 
mortgagor,  being  in  arrears,  by  letter  directed 
him  to  pay  a  sum,  part  of  the  arreaiB.  to  H.  and 
W.,  and  ciiarge  it  in  the  account  of  tiie  y^ur^a 
tithes,  3cc. : — ^Held,  to  be,  in  effect,  an  order  to- 
pay  money  due  from  the  defendant  to  the  mort- 
gagor as  arrears,  and  not  as  receiver  to  the 
mortgagees  ;  and,  therefore,  void  for  want  of  a 
stamp.  Brayhrooke  QLord)  v.  Meredith,  13  Sinu 
271 ;  12  L.  J.,  Ch.  289  ;  7  Jur.  144, 


2.  Ok  Covenant. 

Bight  to  Bemedy  on  all  Soonritiea.] — A  mort* 
gagee  having  filed  a  bill  of  foreclosure,  and 
having  proceeded  to  execution  in  ejectment,  and 
bein^  in  possession  of  the  rents  and  profits  under 
an  ejectment,  and  having  brought  an  action  for 
the  mortgage  money,  and  obtained  execution  ^ 
the  court  refused  to  discharge  the  defendant  out 
of  execution ;  for  a  mortgagee  has  a  right  to  hia^ 
remedy  on  all  his  securities.  Colby  t.  Oihson^ 
3  Smith,  616 ;  8  R.  R.  738. 

Bemedy  at  Law  not  Compnlfory.]^-A  mort- 
gagee coming  into  equity,  or  being  before  the 
court,  not  sent  to  avail  himself  of  his  securities 
at  law,  since  the  matter  must  finally  come  round' 
to  the  same  end,  on  a  bill  to  redeem.  Jaemkk 
V.  Harwood,  2  Yes.  265. 

Xerger— Sning  for  Diilbronoe  between  latarMta- 
on  Xortgage  and  under  Judgment.] — By  a  mort- 
gage de^  the  mortgagor  covenanted  to  pay  the 
debt  on  a  day  named,  and  (by  a  separate  cove- 
nant) to  pay  interest  at  7/.  per  oent.,  so  long  aa 
the  3,0002.  or  any  part  thereof  should  remain* 
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dne.  The  mortgagee  obtained  a  judgment  for 
the  principal  and  interest  due  at  the  &te  of  the 
judgment  with  interest  at  il,  per  cent,  on  the 
sum  made  up  by  such  principal  and  interest : — 
Held,  that  the  security  of  the  mortgage  was  not 
merged  in  the  judgment,  but  that  the  mortgagee 
was  entitled  to  sue  for  the  difference  between 
interest  at  71,  per  cent,  on  the  mortgage  debt 
and  the  interest  at  4^  per  cent,  paid  under  the 
judgment.  Popple  v.  Sylvexter,  52  L.  J.,  Ch. 
64  ;  22  Ch.  D.  98  ;  47  L.  T.  329  ;  31  W.  R.  116. 
Distinguished  in  FewinaSj  Ex  parte,  Sneydy  In  re^ 
r>3  L.  J.,  Ch.  545  ;  25  Ch.  D.  338 ;  60  L.  T.  100 ; 
32  W.  R.  352. 

After  Foroolosvre  and  Sale.]  —  After  fore- 
closure and  sale  of  the  mortgaged  estate,  injunc- 
tion was  granted  to  restrain  the  mortgagee 
from  recovering  the  difference  at  law.  Perry 
T.  Barker,  8  Ves.  527 ;  9  B.  E.  171. 

After  foreclosure  and  sale,  the  mortgagee  may 
bring  an  action  for  the  residue.  Tooke  v.  Hartley, 

2  Bra  C.  C.  125. 

Ground  for  Bestrainini^.]— It  is  no  ground 
for  restraining  a  mortgagee  from  enforcing  his 
security  at  law  that  he  has  contracted  to  buy 
from  the  mortgagor  another  estate,  from  the 
purchase-money  from  which  the  mortgage  debt 
is  to  be  deducted.  Pell  v.  Stepliem,  Coop.  t. 
Brough.  266. 

The  circumstance  of  the  mortgagee  with  power 
of  sale  having  contracted  to  s^  a  portion  for  a 
sum  exceeding  the  amount  due  to  him : — ^Held, 
not  a  sufficient  ground  for  restraining  him  from 
enforcing  by  action  the  covenant  for  payment. 
iniles  V.  Zevett,  IDe  G.  &  Sm.  392. 

The  plaintiff,  as  mortgagee,  got  possession  of 
the  estate,  sued  at  law  on  the  covenant  for  non- 
payment, and  brought  his  bill  to  foreclose ;  tiiis 
is  regular,  and  the  court  will  not  stop  the  pro- 
ceedings at  law,  unless  the  defendant  brings  in 
the  money.     Mees  v.  Parkineon,  2  Anst.  497; 

3  B.  B.  618. 


Impossibility  of  Bestoring  Estate.] — If 


a  mortgagee  so  deals  with  the  mortgaged  estate 
as  to  render  it  impossible  for  him  to  restore  it 
on  fuU  payment,  a  court  of  equity  mil  prevent 
him  suing  at  law  to  recover  the  mortgage  money. 
Palmer  v.  Hendrie,  27  Beav.  349. 

A  mortgagor  having  transferred  the  equity 
of  redemption,  the  transferee  and  mortgagee 
joined  in  a  partial  alienation  of  the  property, 
but  the  money  was  received  by  the  transferee 
alone :  —  Held,  that  the  mortgagee  could  not 
afterwards  sue  the  mortgagor  on  his  covenant 
to  pay.    lb, 

flinoe  Judicature  Aet.]— Since  the  Judicature 
Acts,  a  second  action  brought  to  recover  arrears 
of  interest  on  the  mortgage  while  the  foreclosure 
action  is  still  pending  wiU  be  stayed  as  vexatious. 
PauleU  V.  Hill,  62  L.  J.,  Ch.  466  ;  [1893]  1  Ch. 
277 ;  2  B.  288 ;  68  L.  T.  476 ;  41  W.  B.  503— 
C.  A. 

Deyisee  in  Trust.] — A  devisee  in  trust  of  mort- 
gaged premises,  for  sale  and  payment  of  the  debts 
of  the  mortgagor,  borrowed  2002.  of  the  plaintiff, 
for  the  purpose  of  paying  off  a  portion  of  the 
debts  of  the  mortgagor ;  and  by  deed  between 
him  and  the  plaintiff,  reciting  these  facts,  charged 
the  premises  with  payment  of  that  amount,  and 
covenanted  that  he  and  his  heirs  should,  out  of 
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the  money  that  should  come  to  his  hands  as  such 
trustee,  or  out  of  the  personal  estate,  if  any,  of 
the  mortgagor,  pay  to  the  plaintiff  the  principsd 
and  interest  secured  by  the  deed: — Held,  that 
the  plaintiff  was  not  entitled  to  sue  the  devisee 
in  an  action  for  money  lent,  but  that  his  remedy 
was  upon  the  covenant  contained  in  the  deed. 
Mathew  y.  Blaekmere,  1  H.  &  N.  762  ;  26  L.  J., 
Ex.  150 ;  6  W.  B.  363. 

Deed  not  ezeouted  by  Xortgagoes.l — There 
were  cross  covenants  in  a  mortgage  deed,  and 
the  mortgagees  did  not  execute  it :  —  Held, 
that  they  might  nevertheless  bring  their  action 
against  the  mortgagor,  who  did  execute.  Morgan 
V.  Pike,  14  C.  B.  473  ;  2  C.  L.  B.  696  ;  23  L.  J., 
C.  P.  64 ;  2  W.  B.  193. 

Delivery  up  of  Doods-~7  Geo.  8,  e.  90,  i.  1.]^ 

Where  an  action  is  brought  on  the  covenant 
for  payment  in  the  mortgage  deed,  the  case  is 
within  the  act,  and  an  order  may  be  made  for 
the  delivery  up  of  deeds.  Smeeton  v.  Collier, 
5  D.  &  L.  184 ;  1  Ex.  457  ;  17  L.  J.,  Ex.  57. 
The  order  may  be  made  at  chambers.    Ih, 

Praotioe — Agreement  not  to  oall  in  is  Con- 
ditional.]— ^When,  default  having  been  made  in 
payment  of  interest,  a  mortgagee  has  recovered 
judgment  for  the  amount  of  the  principal  and 
interest,  and  a  bill  is  filed  to  i-estrain  execution 
and  for  specific  performance,  on  the  ground 
that  the  mortgage  deed  is  not  in  accordance 
with  the  terms  of  a  previous  agreement,  which 
provided  that  the  principal  should  not  be  called 
in  for  a  term  still  unexpired,  an  injunction  will 
be  refused  except  on  the  terms  of  the  amount 
recovered  being  paid  into  court,  since,  if  a  dause 
in  accordance  with  that  provision  in  the  agree- 
ment had  been  inserted  in  the  deed,  it  wouM,  as 
a  matter  of  course,  have  made  the  not  calling 
in  of  the  principal  conditional  on  the  punctual 
payment  of  interest.  Seaton  v.  Ttoyford,  19 
W.  B.  200. 

Pleading— SfDMt  of  Exereise  of  Power 

of  Bale.] — To  a  declaration  on  a  mortgagor's 
covenant  to  pay  the  debt,  the  action  being 
brought  to  recover  the  balance  due  to  the  mort- 
gagee, after  giving  credit  for  the  money  realised 
on  the  sale  of  the  property,  the  defendant  pleaded, 
by  way  of  equitable  defence,  a  plea  which  shewed 
that  the  plaintiff  had  taken  possession  of  the 
property,  and  had  sold  it  under  the  power  of 
sale  contained  in  the  mortgage,  and  had  thereby, 
as  the  plea  alleged,  deprived  the  defendant  of 
his  right  to  have  such  property  conveyed  to  him 
upon  payment  of  the  money  and  interest  due  on 
the  mortgage : — Held,  that  the  plea  was  clearly 
bad,  since  it  did  not  shew  that  sufficient  had 
been  realised  by  the  sale  to  satisfy  the  debt. 
Rudge  v.  Riehent,  42  L.  J.,  C.  P.  127 ;  L.  B. 
8  C.  P.  127  ;  28  L.  T.  537. 

Coneurrent  Actions — Costs.] — A  mort- 
gagee by  deed,  of  lands,  after  commencing  an 
action  in  the  Chancery  Division  for  an  account 
of  what  was  due  on  the  mortgage,  and  for  sale 
of  the  mortgaged  premises,  brought  a  personal 
action  in  a  common  law  division  on  the  cove* 
nant  in  the  mortgage  deed  for  payment  of  the 
principal  debt  and  interest,  and  moved  for  final 
judgment.  The  defendant  had  not  moved  to 
stay  the  second  action : — Held,  that  the  plainer 
ti£b  were  entitled  to  judgment,  but  without  costs 
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of  the  action  or  motion.    Bowrke  t.  Jhmoghme, 
20  L.  Bm  If.  324. 

8.  Oh  Collateral  SsouBinaB. 

0«B«raUj.]<— Hortcagee  has  a  right  to  proceed 
on  his  mortgage  and  bond  at  the  same  time. 
Sohooh  T.  Sail,  I  Sch.  ftXet  176. 

In  a  Boit  by  an  assignee  of  a  policy  of  insur- 
ance npon  trost,  as  a  collateial  secority  accom- 
panying a  mortgage  of  real  estate : — Hdd,  under 
the  circumstances,  that  the  mortgagee  was  not 
entitled  to  a  decree  for  the  sale  of  the  policy. 
Dyson  ▼.  Marris,  1  Hare,  413 ;  11  L.  J.,  Ch.  241 ; 
6  Jur.  297. 

WaiTtr.] — ^If  a  mortgagee  has  a  bond  as  a 
counter-security,  his  issuing  process  or  makinjg 
use  cnC  his  counter-security  is  not  a  waiver  of  his 
mortgage.    JSireh't  Que,  Qilh.  Exch.  Bep.  186. 

.  Sosatio  Kortis  Ca«i&.] — ^Mortgage  or  bond 
given  as  collateral  security  for  money  due  on 
mortgage  cannot  be  made  subject  of  donatio 
mortis  caus&.  JDuffUld  ▼.  EIvdm,  1  Sim.  &;  S. 
239 ;  IL.  J.  (O.S.)  Ch.  213. 


I.]  ^-  The  defendant  having  taken  a 
deposit  of  a  leasees  a  collateral  security,  decreed 
to  take  an  assignment.  Lwuu  ▼.  vom/etford, 
3  Bio.  C.  C.  166  ;  1  Yes.  J.  235.  But  see  8  Sim. 
499. 

l^nitablt  Xortfage  ta  secure  Bend  Bebt.] — 

Where  the  assignee  of  a  bond  debt  had  obtained 
from  his  debtor  an  equitable  mortgage,  by  way 
of  collateral  security,  which  havi^  been  sold 
under  a  decree  of  a  oourt  of  equity  did  not  pro- 
<luoe  sufficient  for  payment  of  the  full  amount 
of  the  debt : — Helo,  that  the  creditor  was  not 
entitled  to  have  the  balance  paid  him,  under  an 
order  of  a  court  of  equity.  JSeffs  t.  WUliamt, 
3  Y.  &  C.  462  ;  3  Jur.  950. 

AltnrBiU  by  Tint  X«rt«agee.]— A.mortgaged 
to  B.  an  oat  mill  and  certain  lands.  He  after- 
wards erected  additional  mills  and  machineiy, 
and  mortgaged  the  equity  of  redemption  U>  C,  to 
whom  he  tSao  gave  a  bond  collateral : — ^Held, 
that,  after  a  biU  of  foreclosure  filed  byB.  to 
which  C.  was  made  a  party  defendant,  C.  could 
not,  under  an  execution  sued  out  on  his  bond, 
seise  the  movable  machine^  erected  after  the 
date  of  B.'s  mortgage.  jfClwMjf  t.  Lemon, 
Hayes,  154. 

iiUr  Feneloraze  and  Sale.]— ^After  fore- 
closure, the  mortgagee  fitirly  sold  the  estate  for 
less  than  what  was  due  to  him  : — Held,  that  he 
could  not  afterwards  recover  from  the  mortgagor, 
upon  his  collateial  personal  securities,  the  amount 
still  remaining  unpaid.  Loehhart  v.  Hardy,  9 
Beav.  349  ;  15  L.  J.,  Ch.  347  ;  10  Jur.  532. 

After  Part  Payment  on  Foreelosnre.] — ^Where 
a  debt  is  secured  on  mortgage,  covenant,  and 
bond,  if  the  mortgagee  forecloses  first,  and  the 
value  of  the  estate  proves  insufficient  to  satisfy 
the  debt,  he  may,  while  the  mortgaged  estate 
remains  in  his  power,  sue  on  the  bond  or  covenant. 

n. 

Bepresentatives  of  mortgagee,  after  foreclosure, 
seU  the  mortgaged  premises,  and,  the  amount  not 
being  sufficient  to  pay  the  debt,  bring  an  action 


on  the  bond.  Injunction  to  restrain  their  pro- 
ceeding dissdved.  2boA0  V.  ^arOey,  2  Bio.  C.  a 
125. 

Extent  of  Seenzitj— Claim  in  Banknqpt^  for 
Dflfieieney.] — ^A  mortgagee,  who  has  a  bond  as  a 
collateral  security,  received  part  of  his  ddit  under 
a  decree  of  foreclosure  and  sale.  The  mortgagor 
having  become  bankrupt,  the  mortoagee,  upon 
giving  up  all  the  remaining  benefit  of  the  deoee, 
was  allowed  to  come  in  for  the  deficieacy  under 
the  commission.  Wyly,  Ex  parte,  Yem.  ac  8criv. 
518. 

Mortgage  of  Poliey— Entering  np  JndgaaU 
«n  Wamnt  of  Atfeornej.] — ^A  d&t  having  been 
secured  }o(j  a  policy  of  insurance  effected  on  the 
life  of  one  of  ue  debtors,  the  debtras,  by  way  of 
further  security,  executed  a  warrant  of  attoniqr 
to  their  creditor  to  enter  up  judgment  for  Hi^ 
debt,  the  defeasance  of  the  warrant  pioYiding 
that,  so  long  as  the  policy  was  kept  on  foot  by  the 
debtors,  judgment  should  not  be  entered  up,  nor 
execution  issued  on  the  warrant ;  by  indoitnie 
of  even  date  with  the  warrant,  and  executed  by 
the  debtoTB,  a  similar  stipulation  was  made  as  to 
execution  on  the  wamnt,  with  a  further  pro- 
vision that,  on  default  by  the  debtors  in  payment 
of  the  premiums  within  a  certain  perwd  after 
they  should  become  due,  the  creditor  might  him- 
self either  keep  the  policy  on  foot,  or  eBoA  a  new 
pcdicy  in  his  own  name,  at  the  expense  of  his 
debtors.  The  debtors  bavins  failed  to  pay  the 
premiums  in  due  time,  and  the  creditor  noc 
exercising  his  right  to  keep  it  on  foot,  the  policy 
became  forfeit^;  four  days  afterwards,  the 
creditor,  who  was  a  director  of  the  insuranoe 
company,  paid  up  the  premium,  and  induced  the 
office  to  renew  uie  policy : — Held,  that  he  was 
nevertheless  entitled  to  enter  up  judgment,  and 
issue  execution  on  the  warrant  of  attorney ;  and 
a  bill  by  the  debtors,  seeking  to  restrain  him  from 
so  doing,  was  dismissed.  Winthrop  v.  Murray, 
8  Hare,  214  ;  19  L.  J.,  Ch.  547  ;  14  Jur.  302. 

Suing  in  Twe  Capacities.] — A  creditor  by 
mortgage  and  collateral  bond  cannot  sue  both  as 
mortgagee  and  also  on  behalf  of  himself  and  all 
other  creditors  of  the  debtor,  such  rights  of  suing 
being  inconsistent  with  each  other ;  nor  for  the 
purpose  of  obtaining  payment  out  of  the  real 
assets  of  his  debtor  can  he  sue  as  scde  specialty 
creditor,  unless  he  make  all  persons  interested  in 
contesting  that  fact  parties  to  the  suit.  White 
V.  HiOacre,  3  Y.  &  C.  597  ;  4  Jur.  102. 

Limitation  by  Lapse  of  Time.] — ^Wheie  a  bond 
is  entered  into  as  a  collateral  security  for  money 
by  mortgage,  and  the  interest  being  in  arrear 
the  mortgagee  takes  possession,  and  remains  in 
possession  upwards  of  twenty  years  without 
taking  interest  otherwise  than  by  receipt  of  rents 
and  profits,  quaere  whether  his  remedy  on  the 
bond  is  not  barred  in  equity  as  well  as  at  law  by 
the  Statute  of  Limitations.    Ih. 

Transfer  on  Bedsmption.] — In  a  foreclosure 
action  personal  judgment  for  the  mortgage  debt 
being  given  against  the  mortgagor,  and  a  fore- 
closure judgment  against  the  mortgagor  and  a 
purehaser  from  him  : — Held,  that  the  pnrehaser, 
m  the  event  of  his  redeeming  the  mortgage, 
would  be  entitled  to  have  transferred  to  him  Uie 
personal  judgment  against  the  mortgagor,  as 
being  one  of  the  securities  held  by  the  mortgagee 
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for  the  delit    Greeno^gh  ▼.  lAUler^  15  Ch.  D. 
93;  42L.T.144;  28  W.  B.  318. 

Leave  was  given  to  the  purchaser  to  apply  in 
chambeTB  lor  a  sale  of  the  property.    Tb» 

SMftittiaing.] — Mortgagee  having  possession 
of  mortgagor's  title  deeds  lodged  them  with  an 
attorney,  who  claimed  a  lien  on  them  for  busi- 
ness done  for  mortgagee.  On  application  o^ 
mortgagor,  mortgagee  was  restrained  from  pro- 
ceeding at  law  npon  his  collateral  security. 
Sekoole  V.  SaU,  1  Sch.  &  Lef.  176. 


Bight  to  Interett— PraotiM.] — On  an 


application  to  stay  proceedings  in  an  action  on  a 
bond  securing  the  principal  uid  interest  payable 
on  a  mortgage,  If  the  mortgagee  seeks  to  obtain 
interest  for  the  intoral  between  granting  the 
rule  and  the  actual  payment  of  the  principal 
into  his  hands,  he  must  make  his  claim  to  it  at 
the  time  of  discussing  the  rule,  for  he  cannot 
afterwards  sustain  it.  Jordan  y«  Chowtu,  8 
D.  P.  C.  709. 


4.  DiSTBBSS— ATTOBNMENT  CLATTSB. 

Distress — ^Anonat  of] — B.  executed  a  mort- 
gage of  certain  real  property  to  secure  the 
payment  of  12,500Z.,  with  interest  at  il.  15#. 
|)er  cent.,  payable  half-yearly,  on  the  8th  May 
4md  9th  November  in  each  year ;  and  the  deed 
oontained  a  clause  by  which  the  mortgagor 
attorned  tenant  from  year  to  year  to  the  mort- 
gagees at  the  yearly  rent  of  593Z.  16i.,  that  being 
the  exact  amount  of  the  interest  reserved  by  the 
deed,  and  payable  on  the  same  days,  namely,  the 
1st  July  and  the  Ist  January.  The  mortgagor 
subsequently  filed  his  petition,  and,  composition 
resolutions  having  been  resolved  upon,  the  mort- 
gagees, on  the  19th  November,  1880,  distrained 
for  a  half-year*8  rent  under  the  attornment 
clause,  although  at  that  time,  in  aooordanoe 
with  an  arrangement  which  had  been  previously 
«nt^ed  into  and  acted  upon  by  both  parties,  the 
dnterest  had  been  paid  by  the  trustees  appointed 
under  the  composition  proceedings  down  to 
July  1st,  1880.  Upon  the  application  of  the 
trustees,  the  county  court  judge  decided  that 
the  mortgagees  were  only  entitled  to  receive  the 
amount  of  rent  or  interest  from  the  Ist  July  : — 
Held,  that  the  mortgagees  were  entitled  to  the 
full  amount  for  which  they  had  distrained,  and 
that  the  balance,  after  payment  of  the  interest 
then  due,  was  applicable  for  the  reduction  of  the 
principal  debt.  Harriion^  Ex  parte,  JBetts, 
In  re,  60  lu  J.,  Ch.  832 ;  18  Ch.  i).  127 ;  45 
L.  T.  290  ;  80  W.  R.  88—0.  A. 

Creation  -of  Belatioa  of  Landlord  and 


Teaaat — ^Hotieo.] — ^A  mortgage  deed  by  which  a 
messuage  and  premises  were  conveyed  to  the 
trustees  e<a  building  society  to  secure  payment 
hj  the  mortgager  of  the  sums  payable  by  him 
tmder  the  rules  df  (flie  society  contained  a  provi- 
sion that,  in  case  of  default  in  such  payment, 
then  immediately,  or  at  any  time  after  such 
•default  should  have  been  made,  the  mortgagor 
should  and  would  hold  the  premises,  expressed 
to  be  thereby  conveyed,  as  yearly  tenant  to  the 
trustees  from  the  day  of  the  date  of  the  deed 
at  a  certain  yearly  rent,  and  that  the  trustees 
should  have  the  same  remedies  for  recovering 
the  rent  as  if  the  same  had  been  reserved  by  a 
oommon  lease.    Default  was  made  by  the  mort- 


gagor under  the  deed,  and  in  the  following  year 
the  trustees  distrained,  for  a  year's  rent,  the 
goods  oi  the  plaintiff  which  were  upon  the  pre- 
mises. No  notice  was  ever  given  to  the  mortgagor 
by  the  trustees  of  the  society  that  they  intended 
to  treat  him  as  tenant.  The  plaintiff  brought 
trover  for  the  goods  so  distrained  against  the 
trustees: — ^Held,  that  the  trustees  were  not 
entitled  to  treat  the  mortgagor  as  a  tenant  until 
they  had  given  him  notice  of  their  intention  to 
alter  the  relation  in  which  he  stood  to  tiiem, 
from  that  of  mortgagor  and  mortgagee  to  that 
of  tenant  and  lan^ni ;  and  that  consequently 
the  distress  could  not  be  justified,  and  the 
plaintiff  was  entitled  to  recover.  Clawei  v. 
JIughet,  39  L.  J.,  Ex.  62  ;  L.  B.  5  Ex.  160  ;  22 
L.  T.  103  ;  18  W.  B.  459. 

— —  On  Partnership  Property.]—?,  and  F. 
were  in  partnership  as  brickmakers,  and  they 
mortgaged  lands  which  they  used  for  their  part- 
nership purposes,  and  of  which  they  were  seised 
as  tenants  in  common,  and  idso  each  of  them 
separately  attotned  as  tenants  to  the  mortgagees 
in  respect  of  a  moiety  of  the  property  which  was 
in  their  joint  occupation  and  at  a  separate  rent. 
Subsequently  the  mortgagees  took  out  separate 
distresses  against  the  mortgagors  for  six  years* 
rent  due  from  each  for  his  one  equal  undivided 
moiety  of  the  premises,  and  they  seized  chattels 
on  the  partnership  premises.  The  mortgagors 
became  bankrupt,  and  the  receiver  in  the  bank- 
ruptcy daimed  the  goods  as  against  the  mort- 
gagees : — Held,  that  the  mortgagees,  having  in 
boUi  cases  distrained  on  goods  which  were  the 
joint  oartnership  property  of  the  bankrupts,  had 
exceeaed  their  rights,,  and  that  they  could  not 
distrain  on  goods  in  which  the  tenant  and 
another  person  had  an  undivided  interest. 
Parke,  JEx  parU,  Potter,  In  re,  43  L.  J.,  Bk. 
139  ;  L.  B.  18  Eq.  381 ;  30  L.  T.  618  ;  22  W.  B. 
768. 

AttonuDont— SffMt  ol]^An  attornment  in 
a  mortgage  deed  by  the  mortgagor  as  tenant  to 
the  mortgagee,  at  a  rent  reserved,  creates  |k 
tenancy  and  rent  with  all  its  incident  remedies, 
so  that  the  mortgagee  can  in  such  a  case  distrain 
upon  the  goods  of  a  third  person,  who  has  no 
notice  of  the  mortgage,  which  may  be  on  the 
mortgaged  premises  at  the  time  of  default  in 
payment  of  rent  by  the  mortgagor.  Keanley  v. 
Philipe,  62  L.  J.,  Q.  B.  681 ;  11  Q.  B.  D.  621 ;  49 
L.  T.  436  ;  31  \V.  B.  909— C.  A. 

A  mortgage  by  mortgagors  in  possession,  of 
premises  used  for  the  purposes  of  trade,  contained 
a  provision  that  the  mortgage  should  continue 
for  five  years  if  the  interest  should  be  regularly 
paid,  and  the  mortgagors  should  not  become 
iMmkrupt,  or  take  proceedings  for  liquidation 
or  composition,  and  also  an  attornment  clause 
whereby  the  mortgagors  attorned  tenants  to  the 
mortgagee  at  a  rent  far  exceeding  the  interest  on 
the  mortgage  or  the  annual  value  of  the  property. 
The  mortgagors  having  gone  into  liquidation,  th^ 
mortgagee  claimed  under  the  attornment  to  dis- 
train for  a  year's  rent : — Held,  that  the  attorn- 
ment clause  was  a  mere  device  for  making  the 
chattel  subject  to  the  mortgage  without  a  bill  ol 
sale,  and,  being  a  fraud  upon  the  bankruptcy 
laws,  an  injunction  must  be  granted  to  lestrain 
him  from  proceeding  with  his  distress.  Thomp- 
eon.  In  re,  WUliame,  Eao  parte,  47  L.  J.,  Bk.  26 ; 
7  Ch.  D.  138 ;  37  L.  T.  764 ;  26  W.  B.  274-^ 
C.A. 
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A.  mortgaged  to  B.  the  lease  of  a  house  and 
two  policies  of  assarance  to  secnre  250Z.,  with 
interest  at  102.  per  cent.,  and  after  covenanting 
to  pay  the  interest,  252.,  the  rent  reserved  by  the 
lease,  115/.,  and  the  premiums  on  the  policies, 
322.  12#.  6<2.,  he  attorned  tenant  from  year  to 
year  to  B.,  the  mortgagee,  at  the  yearly  rent  of 
1752.,  which  sum  exceeded  the  amount  of  the 
interest,  the  landlord's  rent,  and  the  premiums 
by  22.  7i.  6d.  A.  having  become  bankrupt,  the 
mortgagee  distrained  under  the  attornment 
clause  for  1752.,  as  for  a  year's  rent  due,  not- 
withstanding that  the  interest,  the  landlord's 
rent,  and  the  premiums  had  all  been  duly  paid, 
and  seized  gooos  upon  the  premises  belonging  to 
a  third  party : — Held,  that,  notwithstanding  the 
difference  in  the  amounts,  the  attornment  clause 
was  intended  to  secure  the  interest,  the  landlord's 
rent,  and  the  premiums,  and  nothing  more,  and 
that  these  having  all  been  duly  paid,  the  distress 
was  unlawful.  Secus,  if  the  object  of  the  attorn- 
ment clause  had  been  expressed  to  be  for  enabling 
the  recovery  of  the  principal  as  welL  Hampson 
V.  Fcllom,  37  L.  J.,  Ch.  694  ;  L.  R.  6  Eq.  575  ; 
19  L.  T.  6. 

By  a  receivership  deed  executed  contempo- 
raneously with  a  mortgage  in  fee,  which  it  recited, 
the  mortgagor  and  mortgagee  appointed  a  receiver, 
and  constituted  him  their  agent  and  attorney  to 
receive  the  rents  of  the  mortgaged  property,  and 
to  use  such  remedies  by  way  of  entry  and  distress 
as  should  be  requisite  for  that  purpose.  By  the 
same  deed  the  mortgagor  attorned  as  tenant  from 
year  to  year  to  the  receiver,  and  there  was  a 
proviso  that,  if  default  should  be  made  in  pay- 
ment of  the  mortgage-money  or  interest  at  the 
times  appointed,  the  mortgagee  might  enter  and 
avoid  the  tenancy  created  by  the  attornment. 
There  was  also  a  proviso  that  nothing  therein 
t^ontained  should  lessen  the  rights,  powers,  or 
remedies  of  the  mortgagee  under  the  mortgage. 
On  the  mortgagor  being  found  bankrupt : — Hdd, 
that  the  relation  of  landlord  and  tenant  had  been 
created  between  the  receiver  and  mortgagor  by 
the  receivership  deed,  and  that  the  receiver  was 
entitled  to  distrain,  and  take  the  goods  which 
had  belonged  to  the  mortgagor  on  the  mortgaged 
premises.  Jolly  v.  Arbvthnatj  4  De  G.  &  J.  224  ; 
28  L.  J.,  Ch.  547 ;  5  Jur.  (N.8.)  689 ;  7  W.  R. 
532. 

Held,  secondly,  that  the  express  power  of  dis- 
tress was  not  a  power  in  gross,  but  one  annexed 
to  the  tenancy,  and  that  the  distress  was  valid. 
lb. 

The  deed  could  not  operate  as  a  grant  of  a  rent- 
charge,  as  the  mortgagor  had  no  estate  in  him  to 
create  such  a  right.    lb. 

B.,  being  mortgagor  in  possession,  executed  a 
mortgage  on  the  12th  of  September,  1866,  of  the 
premises  to  his  bankers  to  secure  the  repayment 
with  interest  of  certain  advances  to  be  made  by 
them.  The  mortgage  was  by  indenture  between 
B.  and  his  bankers,  but  was  never  executed  by 
them ;  the  deed  recited  the  previous  mortgage 
(which  was  in  fee),  and  by  it  B.  conveyed  all  the 
premises  comprised  in  the  recited  mortgage  to  his 
bankers,  in  fee,  upon  trust  that  they  should, 
either  immediately  or  at  any  time,  sell  them, 
"  and,  as  a  further  security  for  the  principal  and 
interest  for  the  time  being  due  from  B.  to  them, 
B.  did  thereby  attorn  and  become  tenant  to  them, 
their  heirs  and  assigns,  as  and  from  the  date 
thereof,  of  such  of  the  premises  thereby  conveyed 
as  were  in  his  occupation,  for  and  during  the 
term  of  ten  years,  if  that  security  should  so  long 


continue,  at  the  yearly  rent  of  8002.,  to  be  paid 
on  the  1st  of  October,  the  first  yearly  rent  t«  be 
payable  on  the  1st  of  October  then  neist.  7ix>- 
vided  that,  notwithstanding  anything  tiieieiB 
contained,  and  without  any  notice  or  demand  eC 
possession,  it  should  be  lawf id  for  the  bankers, 
their  heirs,  executors,  administrators  or  aasigBs, 
before  or  after  the  execution  of  the  trusts  of  safet 
to  enter  upon  the  mortgaged  premises,  or  any 
part  thereof,  and  to  eject  B.  or  any  person  claim- 
ing through  him,  and  to  determine  the  term  of 
ten  years,  notwithstanding  any  lease  that  might 
have  been  granted  by  B."  The  bankeis  made 
the  stipulated  advances,  and  B.  oontinoed  in 
occupation  of  the  premises ;  and  on  the  15th  of 
October,  1866,  they  distrained  for  the  first  yearns 
rent :  —  Held,  first,  that  the  intention  of  the 
parties,  as  evidenced  by  the  deed,  was  to  create  a 
tenancy  at  will  only,  and  not  a  term  of  ten  years : 
that,  a  deed  being  therefore  unnecessary,  the 
tenancy  was  creatM  by  the  assent  of  the  parties 
and  the  occupation  under  it,  and  that  the  fact 
that  the  bankers  had  not  executed  the  deed  was 
immateriaL  Morttm  v.  Woodsj  18  L.  T.  791. 
Affirmed,  9  B.  &  S.  832  ;  38  L.  J.,  Q.  B.  81 ;  L.  R. 
4  Q.  B.  293  ;  17  W.  R.  414— Bx.  Ch. 

Held,  secondly,  that,  the  parties  having  agreed 
that  the  relation  of  landlonl  and  tenant  should 
be  established  between  them,  the  mortgagor  was 
estopped  from  setting  up  that  the  mortgagees 
had  no  legal  reversion ;  and  that  it  mi^e  no 
difference  that  the  fact  of  the  mortgagor  having 
only  the  equity  of  redemption  appeared  on  the 
face  of  the  deed ;  and  that  the  distress  was 
therefore  lawful.    lb. 

A  mortgage  deed  contained  an  attornment 
clause  whereby  A.  (the  mortgagor)  attorned  and 
became  tenant  from  year  to  year  to  B.  (the  mort- 
gagee) for  and  in  respect  of  the  mortgaged 
premises,  at  the  yearly  rent  of  8002.,  to  be  paid 
by  equal  quarterly  payments.  Aiid  it  was 
thereby  agreed  that  it  should  be  lawful  for  B., 
at  any  time  after  three  months  from  the  date  of 
the  mortgage,  without  giving  previous  notice  d 
his  intention  so  to  do,  to  enter  upon  and  take 
possession  of  the  premises  whereof  A.  had  attorned 
tenant,  and  to  determine  the  tenancy  created  by 
the  aforesaid  attornment.  A.  filed  a  liquidation 
petition,  and  on  the  same  day  a  receiver  was 
appointed,  who  entered  into  possession  of  A.*8 
estate  and  effects.  Kotioe  of  the  petition  and  of 
the  appointment  of  a  receiver  was  sent  to  B., 
who  two  days  later,  by  virtue  of  the  attornment 
clause,  distrained  upon  the  goods  and  chattels  on 
the  mortgaged  premise^  for  a  haJf-year*s  rent 
then  due  : — ^Held,  that  a  tenancy  from  year  to 
year  and  not  a  tenancy  at  will  was  created  by 
the  attornment  clause,  and  that  B.  was  entitled, 
under  the  act  of  1869,  s.  84,  to  distrain  for  the 
rent  due  to  him  from  A.  at  the  time  of  filing  the 
liquidation  petition.  Aftnton  v.  Woods  (L.  R.  4 
Q.  B.  293)  explained.  Queen's  Benefit  BmiUimf 
Soeiety,  Ex  parte,  or  Blakey,  Ex  parte,  Tkrel/aU^ 
In  re,  50  L.  J.,  Ch.  318  ;  16  Ch.l).  274  ;  44  L.T. 
74  ;  29  W.  R.  128— C.  A. 

A  limited  company  gave,  in  1876,  a  mortgage 
to  its  bankers  for  its  account  current,  by  covenant 
to  surrender  its  copyhold  works,  and  by  the  mort- 
gage deed  the  company  became  tenant  to  the 
bankers  at  the  rent  of  5,0002.  No  surrend^  of 
the  copyholds  was  made.  On  the  16th  July, 
1 877,  the  bankers  sent  an  auctioneer  to  dirtrain  for 
10,0002.,  being  two  years*  rent.  The  auctioneer, 
on  the  same  day,  saw  the  managing  director  of 
the  company,  gave  him  formal  notice  ofdiatadni, 
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and  by  airangement  with  him  employed  two 
workmen  of  the  company  to  keep  possession  of 
the  chattels  distrained.  On  the  18th  July,  the 
^mpany  requested  the  bankers  not  to  proceed.to 
an  immediate  sale,  to  which  the  bankers  assented, 
and  the  two  men  remained  in  possession.  On 
the  1 9th  July  a  petition  was  presented  for  winding 
up  the  company ;  and  on  the  28th  July  a  winding- 
op  order  was  made.  By  arrangement  with  the 
liquidator,  the  men  went  out  of  possession  in 
October,  and  in  November  the  bulk  of  the 
chattds  was  sold  by  the  liquidator  without 
prejudice  to  the  rights  of  the  bankers,  and  realised 
less  than  5,000/. : — Held,  that  the  attornment 
<dauBe  created  the  relation  of  landlord  and  tenant ; 
that,  there  being  no  ground  for  saying  that  the 
rent  of  6,0001.  was  so  unreactonable  as  to  be 
fraudulent,  the  mortgagees  had  the  same  rights 
of  distress  as  any  other  landlord ;  and  that,  as 
the  v^ue  of  the  chattels  sold  was  less  than  one 
year's  rent,  on  the  mort^t^ees  abandoning  all 
•claim  to  the  chattels  remaimng  unsold,  the  pro- 
•ceeds  of  sale  must  go  to  them.  Stockton  Iron 
Furnace  Co,,  In  re,  48  L.  J.,  Ch.  417 ;  10  Ch.  D. 
335  ;  40  L.  T.  19  ;  27  W.  B.  433. 

Held,  also,  that  the  doctrine  of  reputed  owner- 
ship had  no  application,  as  a  distress  does  not 
make  the  landlord  the  owner  of  the  goods  dis- 
trained,   lb. 

And  see  JcLcJuon,  Ex  parte,  BoweSy  7n  rtf,  14 
Ch.  D.  726 ;  43  L.  T.  272 ;  28  W.  B.  623— 
CA. 


Death  of  Xortgagor— Payment  of  Intereit 


by  Heir — ^Inference  of  Tenancy.] — ^Where  a  mort- 
gage of  a  freehold  farm  and  chattels  contained  an 
attornment  clause  by  the  mortgagor,  and  the 
-mortgagor  died,  the  court  refused  to  infer  an 
agreement  for  a  new  tenancy  at  will  by  the  mort- 
'gRgor*s  son — entitling  the  mortgagee  to  distrain 
— ^f  rom  the  fact  of  the  son  having  entered  as  heir- 
at-law  and  for  six  years  paid  the  interest  on  the 
mortgage,  he  (the  son)  having  paid  it  as  interest 
and  in  ignorance  of  the  attornment  clause.  Scobie 
V.  OfUifu,  64  L.  J.,  Q.  B.  10  ;  [1896]  1 Q.  B.  375  ; 
15  B.  6;  71  L.  T.776. 

To  Seoond  Mortgagee.] — ^An  attornment 

by  a  mortgagor  to  a  second  mortgagee  is  valid, 
notwithstanding  the  fact  that  the  mortgagor  has 
already  attom(3  tenant  to  the  first  mortgagee 
of  the  same  property.  And,  if  the  amount  of  the 
rents  fixed  by  the  two  attornment  clauses  is  a 
fair  rent  of  the  property,  so  that  there  is  no 
fraud  on  the  bankruptcy  law,  valid  distresses 
can  be  levied  by  both  mortgagees  after  the 
4X>mmencement  of  the  bankruptcy  of  the  mort- 
gagor. Morton  v.  Woods  (L.  B.  4  Q.  B.  293), 
explained  and  followed.  Punnett,  JEx  parte, 
JRtchin,  In  re,  50  L.  J.,  Ch.  212  ;  16  Ch.  D.  226 ; 
44  L.  T.  226  ;  29  W.  B.  129. 


Bills  of  Sale  Aet.]— Sect.  6  of  the  Bills 


of  Sale  Act,  1878  (enacting  that  every  attorney 
'whereby  a  power  of  distress  is  given,  or  agreed  to 
be  given,  by  any  person  to  any  other  person  by 
way  of  security  for  any  debt  or  advance  shall  he 
•deemed  to  be  a  bill  of  sale,  within  the  meaning 
of  the  act,  of  any  personal  chattels  which  may 
be  seized  or  taken  under  such  power  of  di^jtress), 
and  8.  9  of  the  Bills  of  Sale  Act,  1882  (by  which 
a  bill  of  sale  made  or  given  by  way  of  security 
ioT  the  payment  of  money  by  the  grantor  thereof 
shall  be  void  unless  made  in  accoidance  with  the 


form  in  the  schedule),  do  not  render  void  the 
ordinary  attornment  dause  contained  in  mort- 
gages of  real  property  so  as  to  destroy  the 
reUtion  of  landlord  and  tenant  created  by  it 
between  the  mortgagee  and  mortgagor.  Mumford 
V.  Gfllisr,  69  L.  J.,  Q.  B.  662  ;  26  Q.  B.  D.  279  ; 
38  W.  B.  716. 

Aoeonnt.] — ^In  taking  the  account  in  a  fore- 
closure action  between  first  mortgagee  and 
second  mortgagee  and  mortgagor,  an  attornment 
clause  in  his  mortgage  deed  will  not  render  the 
first  mortgagee  liable  to  account  on  the  footing 
of  mortgagee  in  possession  in  respect  of  the  rent 
reserved  by  the  attornment  clause.  Stanley  v. 
Grundy,  62  L.  J.,  Ch.  248  ;  22  Ch.  D.  478  ;  48 
L.  T.  606 ;  31  W.  B.  316. 


6.  Ejbotment. 

Generally.] — Court  refused  to  interfere  by 
injunction  to  prevent  a  mortgagee  from  pursuing 
his  legal  remedy  to  get  possession  of  the  mort- 
gaged premises.    Daviee  v.  Williami,  7  Jur.  663. 

With  Foreclosure.] — Mortgagee  is  not  pre- 
cluded from  bringing  an  ejectment  at  law  at  the 
same  time  he  has  bill  of  foreclosure  depending 
here.    JBootlt  v.  Booth,  2  Atk.  343. 

Mortgagee  may  bring  ejectment  and  bill  to 
foreclose..    QarforCk  v.  Bradley,  2  Ves.  678. 

7  Oeo.  2y  e.  80.]-— A  mortgagor,  in  order  to 
entitle  himself  to  the  benefit,  in  a  court  of  law, 
of  Uie  7  Geo.  2,  c.  20,  s.  1,  must  become  a  defen- 
dant in  the  action  of  ejectment.  Where  he  is 
not  such  defendant  the  court  will  not  interfere. 
i>otf  d. -Hitr^^  V.  «?/[?£»»,  4  A.  &  E.  814  ;  2H.&W. 
286  ;  6  L.  J.,  K.  B.  274. 

Condition  of  Staying.] — In  ejectment  by  a 
mortgagee,  the  court,  or  a  judge,  can  include,  as 
a  condition  of  an  order  for  a  stay  of  proceedings, 
the  payment  of  the  costs  of  an  abortive  attempt 
at  the  sale  under  a  power.  Dowle  v.  Aeale,  10 
W.  B.  627. 

After  Beoeiyer  and  Decree  for  Bale.] — ^A 
second  incumbrancer  having  obtained  the  ap- 
pointment of  a  receiver,  and  a  decree  for  a 
sale,  without  making  the  first  incumbrancer  a 
party,  a  petition  by  the  latter  for  a  reference  to 
ascertain  priorities,  and  for  the  receiver  to  keep 
down  the  interest,  refused,  on  the  ground  that 
the  petitioner  had  commenced  a  suit  for  the 
same  purpose,  and  had  delayed  it;  but  leave 
was  given  to  bring  an  ejectment.  Brooks  v. 
Greathed,  1  J.  &  W.  176. 

Waiyerof  Defaolt— Bestraint  of  ^ectment.] 
— ^Agreement  in  writing  not  to  call  in  a  mort- 
gage for  two  years,  the  mortgagor  fulfilling  his 
covenants.  On  one  occasion,  within  two  years, 
interest  was  not  paid  on  the  day,  and  the  mort- 
gagee shortly  afterwards,  after  giving  notice 
that  he  was  no  longer  bound  by  the  agreement, 
demanded  and  received  payment  of  the  interest 
and  incidental  costs : — ^Held,  a  waiver  of  the 
default,  and  injunction  granted  to  restrain  an 
ejectment  brought  within  the  two  years.  Lang- 
ridge  V.  Payne,  2  J.  &  H.  423  ;  7  L.  T.  23  ;  10 
W.  B.  726. 

Statute  of  Limitations.] — ^A  legal  mortgt^ 
of  freehold  land  in  1856  ;  no  possession  by  the 
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mortgagee,  and  no  payment  of  principal  or 
interest  to  him  nor  any  acknowledgment  of  his 
title.  In  1870  a  bill  by  the  mortgagee  for 
redemption  or  foredosore ;  in  1874  a  decree  nisi 
for  redemption  or  foredosnre ;  and  in  1877  an 
order  absolate  for  foreclosure.  In  1878  an  action 
by  the  mortgagee  to  recover  possession  of  the 
land  : — Held,  that,  although  brought  more  than 
twenty  years  after  the  date  of  the  mortgage  deed, 
the  action  was  not  barred  by  the  Statutes  of 
Limitations  (3  &  4  Will.  4,  c.  27  &  1  Vict.  c.  28). 
JPuffh  V.  Heath,  51  L.  J.,  Q.  B.  367  ;  7  App.  Cas. 
235  ;  46  L.  T.  321 ;  30  W.  B.  653— H.  L.  (B.) 
Semble,  per  Earl  Cairns,  that  the  action  being 
brought  by  one  who  had  become  absolate  owner 
of  the  land  under  the  foreclosure  decree  was  an 
action  as  to  which  the  ri^t  to  bring  it  must  be 
taken  to  have  accrued  within  s.  2  of  3  dc  4  Will.  4, 
c.  27,  at  the  date  of  that  decree  ;  and  that  s.  3 
of  that  act,  in  defining  when  the  right  shall  be 
deemed  to  have  accrued,  is  not  necessarily 
exhaustive,  or  otherwise  inconsistent  with  this 
view.    lb, 

Evidenee.] — In  an  ejectment  by  a  mort- 
gagee against  a  mortgagor,  to  recover  a  house,  he 
gave  in  evidence  the  mortgage  deed  (which 
included  the  house  and  some  other  property), 
and  judgment  in  ejectment  for  the  mortgaged 
property  obtained  in  1847 ;  and  shewed  that  a 
paper  (suggested  to  have  been  the  declaration  in 
ejectment)  was,  in  that  year,  served  on  the 
mortgagor,  and  that  from  1847  the  mortgagor, 
who  had  till  then  been  in  possession  of  fdl  the 
property,  only  held  the  house  : — Held,  that 
there  was  no  evidence  of  possession  by  the  mort- 
gagee, or  of  the  creation  of  a  new  tenancy.under 
him  in  1847,  so  as  to  prevent  the  operation  of 
the  Statute  of  Limitations.  Thorp  v.  Ikcey, 
1  H.  &  B.  678  ;  35  L.  J.,  C.  P.  849 ;  12  Jur.  (N.a) 
741. 

Praettee— Ord.  m.  r.  6— Ord.  ZIV.]— A  mort- 
gage deed  contained  a  clause  by  which,  for  the 
purpose  of  securing  the  punctual  payment  of  the 
interest,  the  mortgagor  attorned  tenant  to  the 
mortgagee,  and  the  mortgagee  had  a  power  of 
re-entry  for  default  in  payment.  Default  having 
been  made,  the  mortgagee  commenced  an  action 
for  the  recovery  of  the  premises,  and  applied  for 
judgment  under  Ord.  XIY. : — Held,  that  the 
mortgagor  was  a  tenant  whose  term  had  expired, 
or  had  been  duly  determined  by  notice  to  quit, 
within  the  meaning  of  Ord.  III.  r.  6  (F.), 
and  the  plaintiff  was  entitled  to  judgment. 
Daubuz  V.  Lavington  (13  Q.  B.  D.  347),  approved 
and  followed.  Hall  v.  Cbmfort,  56  L.  J.,  Q.  B. 
185  ;  18  Q.  B.  D.  11  ;  65  L.  T.  650  ;  35  W.  B.  48. 
S.  P.,  Daubuz  V.  iMvington,  53  L.  J.,  Q.  B. 
283  ;  13  Q.  B.  D.  347 ;  51  L.  T.  206  j  32  W.  B. 
772. 


N.  FOBECLOSUBB, 

1.  RiglUto,  1708. 

2.  Wlio  Bound  by,  1714. 

3.  AgaiMt  Crown,  1715. 

4.  Against  InfanU,  1716. 

5.  Against  Lunatics,  1720. 

6.  Against  Married  Women,  1721. 

7.  Tenant  for  Life  and  Remainderman,  1721. 

8.  Trustee  in  Bankruptey,  1723. 

9.  Under  7  Geo.  2,  c,  20,  1723. 

10.  Time,  1725. 

11.  Attendance  for  Payment,  1732. 


12.  0pening,\19i, 
18.  Staying,  1737. 

14.  Proeeedings  for,  1738. 

15.  Costs  and  Expenses— See  post,  S.  6,  coL  185L 

1.  BlOHT  To. 

OiM  of  Beyeral  Xortgageat.]  —  One  of  aereial 
mortgagees  can  maintain  an  action  to  f Qreclose 
the  mortgage,  making  the  others  co-defendants 
if  they  are  unwilling  to  be  joined  as  oo-plaintiib, 
or  have  done  some  act  precluding  them  fioia 
being  plaintiffs.  LuAe  v.  South  Kensington  Hetsi 
Co,,  48  L.  J.,  Ch.  361  ;  11  Ch.  D.  121  ;  40  L.T, 
638 ;  27  W.  B.  514— C.  A.  See  also  eases,  post, 
B,  1,  b,,  coL  1817. 

OoBYeyaaoe  on  TroBt,  with  Pow«r  of  Salt.}-* 
Conveyance  of  real  estate  upon  trust  to  secure 
the  payment  of  advances  made  upon  the  security 
thereof,  with  a  power  of  sale,  hcdd  not  to  entitk 
the  mortgagee  to  a  decree  for  foreclosure.  Samp' 
son  V.  Pattisonf  1  Hare,  533. 

FnreliMor.]— -A.  mortgaged  three  houses  (23, 
26  and  27)  to  B.,  and  afterwards  contracted  to 
sell  23  (one  of  the  houses)  to  C. ;  G.  paid  the 
purchase-money  to  A.  under  the  contract,  bat 
without  obtaining  a  conveyance,  and  witJi  con- 
structive notice  of  the  prior  mortgage  to  B. ;  C. 
afterwards  paid  off  what  was  due  to  B.  upon  hi» 
mortgage,  and,  having  taken  a  transfer  of  the 
mortgage,  filed  a  bill  against  the  devisee  of  A. 
and  several  mortgagees  under  subsequent  mort- 
gages made  by  A.,  which  included  the  bouses 
26  and  27  and  other  property,  and  obtained 
a  decree  for  the  specific  performance  by  the 
devisees  of  A.  of  the  contract  of  sale  as  to  the 
house  23,  and  for  successive  foreclosure  of  all 
subsequent  mortgagees  and  the  devisees  of  A.,  in 
default  of  the  reidemption  of  the  houses  26  and 
27.    Sober  y.  Kemp,  6  Hare,  155, 160. 

Bqvitable  Xortyajgoo.] — An  equitaUe  mort- 
gagee, as  of  right,  is  entitled  to  a  foredosuie, 
and  not  to  a  sale.     Com  v.  Tbole,  20  Beav.  145. 

An  equitable  mortgagee  is  entitled  to  a 
conveyance  and  foreclosure,  unless  the  mort- 
gagor requires  a  sale,  and  will  make  the  proper 
deposit.  Underwood  v.  Joyce,  7  Jur.  (kjb.) 
566. 

Xortgagoe  by  D«poiit.]~The  proper  remedy 
for  an  equitable  mortgagee  with  a  deposit  of 
title  deeds  is  by  a  decree  for  foreclosure,  and  not 
a  sale.  James  v.  James,  42  L.  J.,  Ch.  386 ;  L.  B. 
16  £q.  153  ;  21  W.  B.  622. 

Without  Xsmorandnm.] — ^The  right  of  an 

equitable  mortgagee  by  deposit  without  memo- 
randum is  foreclosure,  not  sale.  Samble  t.  WUson, 
5  N.  B.  395. 


With  or  without  KsmonoduiL}— The 

relief  to  which  an  equitable  mortgagee  by  deposit 
of  title  deeds  with  or  without  a  memorandum  of 
deposit  is  entitled  is  foreclosure.  Baehkemser^ 
Charlton,  8  Ch.  D.  444  ;  26  W.  B.  504. 


Witik  Xemoraadum  to   ozoemt*  Lofal 


Xortg»ge.1— Where  there  is  a  mortgage  by 
deposit  of  deeds,  and  the  memorandum  states  an 
agreement  to  execute  a  legal  mortgage,  a  decree 
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on  a  bill  to  enforce  the  security  will  not  dizect  a 
sale,  but  foreclosure ;  but  if  there  is  no  memo- 
randum a  sale  will  be  directed.  London  Mem^^ 
tarjf  Adtanee^  A'c,  Co,  t.  Brmvm^  12  L.  T.  199 ; 
13  W.  B.  490. 

When  a  bill  is  filed  for  f oredosnre  or  sale  bj 
an  equitable  mortgagee  by  deposit,  accompanied 
by  a  memorandum  of  agreement  to  execute  a 
1^^  mortgage,  the  court  will  not  decree  a  legal 
sale,  but  will  order  the  execution  of  a  legal 
mortgage,  with  due  provision  for  the  foreclosure 
of  such  legal  mortgage  when  executed.  Teatman 
V.  Reed,  36  L.  J.,  Gh.  136 ;  16  L.  T.  349 ;  16  W.  B. 
168. 

Where  a  deposit  of  title  deeds  was  accompanied 
by  a  memorandum  containing  an  express  stipu- 
lation that  the  depositor  would,  if  required,  exe- 
cute a  mortgage,  upon  a  claim  to  obtain  the 
benefit  of  the  security,  the  depositee  was  held 
entitled  to  a  decree  for  foreclosure.  Moore  t. 
JPerry,  1  Jur.  (N.8.)  126. 


Suit  by,  against  Baalorupt's  Trustee.] — 


An  equitable  mortgagee,  by  deposit  of  title  deeds, 
baring  commenced  an  action  for  foreclosure 
against  the  trustee  of  a  bankrapVs  estate,  the 
Court  of  Appeal  declined  to  interfere  under  the 
Banlouptcy  Act,  1869,  s.  72.  Ptvnnell,  or  Pennell, 
Ex  parte,  Bnglandj  In  re,  47  L.  J.,  Bk.  21 ;  6 
Ch,I).336;  37L.T.460;  26  W.  B.  194. 

Person  standing  in  Shoes  of  Iquitable  ICort- 
gagoe.] — Two  promissoiy  notes  being  given, 
accompanied  by  a  memorandum  and  deposit  of 
title  deeds,  to  remain  as  a  security  for  botn  sums, 
judgments  are  entered  up  against  the  drawer ; 
the  acceptor  of  the  notes  and  depositee  of  the 
debts  truisfers  his  interest  by  a  mortgage  on  the 
premises  comprised  in  the  deeds,  in  which  the 
drawer  confirms  and  the  acceptor  releases. 
Upon  a  foreclosure  claim  by  the  transferee, 
and  the  question  whether  the  transfer  was  not  a 
separate  transaction,  and  therefore  came  after 
the  judgment  debts : — Held,  that  the  plaintiif 
was  entitled  to  foreclosure,  and  stood  in  the  shoes 
of  the  first  equitable  mortgagee.  Never,  Hodges, 
2  W.  B.  316. 

Pledgee  of  Personal  Chattels.] — The  doctrine 
that  an  equitable  mortgagee  by  deposit  of  title 
deeds  is  entitled  to  foreclosure  does  not  extend 
to  a  pledgee  of  persontd  chattels.  Carter  ▼.  Wake, 
46  L.  J.,  Ch.  841  ;  4  Ch.  D.  605. 

Personal  Obligation  with  Deposit.]— ^When  a 
personal  obligation  is  given  to  pay  a  sum  of 
money  advanced  to  a  party,  accompanied  by  a 
deposit  of  copies  of  court  rolls,  a  foreclosure  will 
be  decreed,  and  not  a  sale.  Prioe  y.  Curtis,  1 
Jur.  283. 

Judgment  Creditor. -— The  relief  to  which  a 
judgment  creditor  is  entitled  under  the  1  dc  2 
Vict.  c.  110,  is  a  foreclosure,  and  not  a  sale. 
Janes  t.  Bailey,  17  Bear.  682. 

A  judgment  creditor,  ranking  after  a  first 
mortgagee,  but  prior  in  date  to  a  further  charge 
and  to  other  judgments,  held  entitled  to  a  fore- 
closure, altboagh  all  the  other  parties  insisted  on 
a  sale.    Messer  ▼.  Boyle,  21  Bear.  559. 

Part  Owner.] — A  person  entitled  to  part  only 
of  a  sum  of  money  due  on  mortgage  cannot  file  a 
bill  for  a  foreclosure  of  the  same  part  of  tlie 


mortgaged  estate.  Palmer  ▼.  Carlisle  (JBarl), 
1  Sim.  k,  S.  423. 

Twp  Xnrtgaget,  Ons  Xortgtgee.]— A  mort- 
gagee, having  separate  mortgages  created  by  the 
same  mortgagor  on  two  different  estates,  has  not 
the  rig^t  to  foreclose  both  estates  on  nonpay- 
ment of  the  aggregate  amount  of  the  mortgage 
debts,  but  can  only  foreclose  each  estate  sepa- 
rately on  nonpayment  of  what  is  secured  upon 
it.  Molmes  y.  Turner,  7  Hare,  367,  n.  S.  P., 
Smeathman  y.  Bray,  15  Jur.  1061. 

Where  prior  Xertgages.]— A  mortgagee  of 

two  different  estates,  each  of  which  was  subject 
to  a  prior  mortgage  to  distinct  mortgagees,  was 
held  entitled,  as  against  the  mortgagor,  to  redeem 
or  foreclose  either  or  both  of  such  estates.  Polly 
y.  Watken,  7  Hare,  851 ;  18  L.  J.,  Ch.  281 ;  14 
Jur.  9. 

Copyhold.] — ^Before  admittance,  mortgagee  of 
copyholds  may  bring  bill  of  foreclosure,  and  after 
decree  an  ejectment  for  possession  oiC  the  pre- 
mises.    Smtton  y.  Stone,  2  Atk.  101. 


Annuity  out  of  Lands.] — ^An  annuity  is  granted 
out  of  lands,  and  made  redeemable  on  payment 
of  a  sum  of  money.  The  grantor  cannot  be  fore- 
closed of  the  land,  though  he  may  of  the  redemp- 
tion of  the  annuity.  Camesew  y.  Arseott,  1  Yem. 
209. 

Polioy  of  Assuraiiee— Without  Power  of  flaio.] 
— ^Where  a  policy  of  assurance  on  the  life  of  the 
mortgagor  was,  upcm  a  further  advance  heiag 
made,  assigned  as  a  collateral  security,  with  a 
declaration  of  tmst  that  the  mortgagee  should 
stand  possessed  of  the  moneys  to  te  reoeiyed 
under  tne  policy  upon  trust  to  pay  his  debt,  Jcc, 
and  without  any  power  of  sale  ;  the  court  held 
this  declaration  to  be  a  ground  for  excluding  the 
right  of  sale  which  the  mortgi^;ee  would  other- 
wise have  had,  but  allowed  the  mortgagee  to 
foreclose,  retaining  the  policy ;  the  court  observ- 
ing that  it  would  have  power  to  interfere  if  the 
p<dicy  was  used  for  tne  purpose  of  obtaining 
more  than  the  value  of  toe  debt.  Dyson  v. 
Morris,  1  Hare,  413  ;  11  L.  J.,  Gh.  241 ;  6  Jur. 
297. 

Beyeraionary  Interest  in  Stoek.] — ^The  mort- 
gagee of  a  reversionaiy  interest  in  stock  in  the 
Eublic  funds,  with  a  power  of  sale,  may  bring  his 
ill  for  foreclosure ;  and  is  entitled  to  a  decree 
in  the  common  form  for  an  account,  and,  in 
default  of  payment,  for  foreclosure.  Slade  v. 
i2%,3Hare,35. 

Share  in  Colliery  Partnership.]  —  The  mort- 
gagee of  a  share  in  a  colliery  partnership  is 
entitled  to  a  decree  for  foreclosure,  but  he  is  not 
entitled  to  any  account  of  the  property  paid  or 
distributed  to  shareholders  or  partners  before  he 
filed  his  bill,  nor  is  be  entitled  to  contest  or  call 
the  shareholders  to  account  for  their  previous 
management  of  the  colliery,  but  he  is  entitled  to 
say  that  no  extra  burden  shall  be  thrown  on  his 
shares  which  is  not  in  accordance  with  some 
contract  or  agreement  in  force  at  the  date  of  the 
mortgage.    Bedmayne  v.  Foster,  35  Beav.  529. 

Snb-dsadse  of  Leasehold.]  —  A  mortgage  by 
sub-demise  of  leasehold  property  contained  an 
absolute  declaration  of  trust  by  the  mortgagor  Of 
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his  reversion.  The  mortgagor  having  refused  to 
convey,  the  conrt  decr^d  judgment  for  fore- 
closore  of  the  equity  of  redemption  in  the  pre- 
mises, and  of  the  reversionary  term;  but  the 
court  refused  to  make  a  vesting  order  as  to  the 
reversion  until  the  decree  absolute.  British 
Bmvire  Mutual  Life  Auuranes  Co,  t.  Sugden^ 
47  L.  J.,  Ch.  691  ;  §6  W.  B.  631. 

Alter  Part  Payment  <m  Ooyenaat  or  Bond. — 
Where  a  debt  is  secured  by  mortgiage,  covenant, 
and  bond,  if  the  mortgagee  obtain,  on  the  cove- 
nant or  bond,  part  payment  only,  he  may  go  on 
with  his  foreclosure  suit  and  foreclose  for  the 
remainder.  Loekhart  v.  Hardy^  9  Beav.  349 ;  15 
L.  J.,  Ch.  347  ;  10  Jur.  632. 

On  Ooyenaat.]— Although  by  the  mortgage 
deed  no  day  was  fixed  for  repayment,  yet,  there 
being  a  covenant  by  the  borrower  to  pay  when 
required  to  do  so,  and  a  covenant  by  the  lender 
to  reconvey  upon  being  repaid,  it  was  held  that  a 
bill  for  foreclosure  was  maintainable.  Balfe  v. 
L(yrd,  1  Con.  ^  L.  519 ;  2  Dr.  &:  War.  480 ;  4 
Ir.  £q.  B.  648. 

Presumption  of  Iqnity.]— A  court  of  equity 
wiU  presume  an  instrument  of  this  nature, 
intended  as  a  security  for  money  advanced,  to 
be  an  ordinary  mortgage,  and  the  lender  entitled 
to  the  usual  remedies  of  a  mortgagor,  unless  the 
terms  of  the  instrument  exclude  such  a  construc- 
tion.   Ih, 

m 

Xffeet  of  Oorenant  in  Prior  Mortgage.] — The 
plaintiff  was  transferee  of  a  mortgage  on  the 
defendant's  property,  the  original  mortgage  deed 
containing  a  personal  covenant  by  the  mortgagee 
not  to  proceed  for  the  recovery  of  the  mortgage 
money  until  the  expiration  of  a  notice.  After 
the  transfer  the  plaintiff  made  a  further  advance 
to  the  defendant,  on  the  security  of  a  deed 
-further  charging  the  same  property,  the  de- 
fendant agreeing  that  it  should  not  be  redeemable 
until  the  payment  of  the  whole  amount  due  to 
the  plaintiff.  On  a  bill  by  the  plaintiff,  who  had 
not  given  the  notice,  praying  for  an  account  of 
what  was  due  on  his  securities,  and  for  pay- 
ment or  foreclosure  : — ^Held,  that,  assuming  the 
covenant  as  to  notice  to  affect  the  right  to  fore- 
close the  original  mortgage,  it  did  not  affect  the 
plaintiff 's  rights  under  the  subsequent  mortgage ; 
and  that,  as  the  defendant  had  precluded  himself 
by  his  agreement  from  being  admitted  to  redeem 
the  subsequent  without  also  redeeming  the  prior 
■mortgage,  the  plaintiff  was  entitled  to  the  relief 
which  he  asked  for.  Hamoood.y,  Qregg.  24 
W.  B.  167. 

After  Default  of  Interest] — ^In  a  mortgage  of 
leaseholds  there  was  a  proviso  for  redemption  in 
case  the  principal  should  be  paid  at  the  expira- 
tion of  five  years,  with  interest  half-yearly  in 
the  meantime,  at  6Z.  per  cent.  Defaidt  having 
been  made  in  payment  of  the  interest,  a  bill  of 
foreclosure  was  filed,  although  the  period  for 
payment  of  the  principal  had  not  arrived : — ^Held, 
that,  the  condition  having  been  broken,  the  mort- 
gagee was  entitled  to  a  decree  of  foreclosure, 
notvrithstanding  he  had  taken  possession  of  the 
property,  and  ^d  realised,  by  s^  of  a  portion 
of  it,  more  than  enough  to  cover  the  interest 
due.  EduMvds  v.  Martin^  26  L.  J.,  Oh.  284  :  4 
W.  B.  219. 


Iqnity  of  Bedemption  PnrehAMd  \(j  flnt 
Xertgagee.] — ^A  mortgagee  having  institated  an 
action  for  foreclosure  of  a  mortgage  against  the 
mortgagor,  making  a  second  mortgagee  party, 
during  the  pendency  of  an  action  poichased  the 
equity  of  redemption: — ^Held,  that,  the  intention 
being  apparent  upon  the  deeds  not  to  let  in  the 
second  mortgagee  as  first  mortgagee,  sach  seoond 
mortgagee  could  only  foreclose  on  terms  of  paying 
off  the  amount  secured  by  the  first  mortgage. 
Adams  v.  Angsll,  25  W.  B.  139.  Afllrmcd,  46 
L.  J.,  Ch.  352  ;  5  Oh.  D.634  ;  36  L.T.  334— C.  A. 

Mortgage  I6r  Term  and  Trust  fbr  Sale  of  Fee.] 
— ^Where  money  is  secured  by  mortgage  for  a 
term,  and  by  trust  for  sale  of  the  fee,  the  mort> 
gagee,  if  he  files  a  bill  praying  for  a  «de  only,  is 
not  entitled  to  foreclose  the  fee,  nor,  unleaa  he 
amends  his  bill,  to  foreclose  the  term.  Kerriek 
V.  Saffery,  7  Sim.  371 ;  4  L.  J.,  Ch.  162. 

Notwithstanding  Votioe  to  Pay  off,  or  Deexee 
for  Bedemption.]— Until  the  mortgagee  is  actnaUy 
paid  off  by  his  own  consent,  or  by  a  decree  c^ 
the  court,  he  retains  the  character  of  mortgagee 
with  all  the  rights  incident  to  it,  and  may  file  a 
bill  for  foreclosure  notwithstanding  a  notice  by 
the  mortgagor  to  pay  off  the  mortgage,  and 
even  notwithstanding  a  decree  for  redemption. 
Chugeon  v.  Oerrardj  4  Y.  &  C.  119. 

Under  Assignment.] — ^A.  mortgaged  to  B.,  who 
filed  a  bill  of  foreclosure,  and  B.,  pending  the 
suit,  assigned  to  C,  who  mortgaged  to  D.,  and 
became  insolvent.  D.  filed  a  supplemental  bill, 
to  have  the  benefit  of  the  suit  fbr  foreclosure: — 
Held,  that  he  was  entitled  to  such  reUef.  (hies  v. 
Ibrrest,  10  Beav.  552. 

Bight  to  Stand  in  plaee  of  Assignor.] — ^After 
decree  in  a  suit  by  a  second  mortgagee  to  redeem 
the  first  and  foreclose  the  subsequent  mortgagees, 
one  of  the  latter  assigned  his  interest  in  the 
premises  to  A.,  who  filed  a  biU  against  all  the 
parties  in  the  first  suit,  praying  to  have  the 
benefit  of  that  suit,  and  also,  to  redeem  the  mort- 
gages prior  to  his  own  and  foreclose  the  others. 
This  bill  was  dismissed  with  costs  against  all  the 
defendants  except  the  assignor,  in  whose  place  A. 
was  declared  to  be  entitled  to  stand  in  the  farther 
prosecution  of  the  first  suit.  Booth  v.  Creswiehe^ 
8  Sim.  352. 

Between  Heir  and  Bxeentor.] — ^Theheircrf  the 
mortgagee  forecloses  the  mortgagor,  the  executor 
being  no  party.  Upon  a  bill  by  the  executor 
against  the  heir  of  the  mortgagee  and  the  mort- 
gagor, the  land  was  decreed  to  the  executor :  but, 
if  the  executor  of  the  mort^gagee,  after  a  fore- 
closure by  the  heir,  brings  a  bill  to  have  the 
benefit  of  the  mortgage,  the  heir,  if  he  thinks  fit, 
may  take  the  benefit  of  the  foreclosure  to  himself, 
paying  the  executor  the  mortgage  money  and 
interest.    Gerhson  ▼.  Botoyer,  2  Vem.  67. 

Further  Adyaaee  on  Mortgaged  Bealty,  Ooye- 
nant  and  Assignment  of  Policy.] — ^The  mortgagee 
of  a  real  estate  made  a  further  advance,  and  took, 
as  security  for  the  same,  a  further  chaige  upon 
the  mortgaged  premises,  the  covenant  of  the 
mortgagor  for  payment,  and  an  assignment  of  a 
policy  of  assurance  on  the  life  of  the  mortgagor, 
upon  trust  to  receive  the  moneys  to  become  pay- 
able on  the  policy,  and  thereout  first  to  pay  the 
expenses  of  the  trust,  then  to  apply  the  residue 
towards  payment  of  the  mortgage  debt,  or  so 
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mnoh  thereof  as  should  remain  due,  and  subject 
thereto  upon  trust  for  the  mortgagor.  Upon 
the  bill  of  the  mortgagee  praying  a  sale  of  the 
policy,  and  payment  by  the  mortgagor  of  so 
much  of  the  debt  as  the  proceeds  of  the  sale 
should  be  insufficient  to  pay,  or  in  default  that 
the  mortgagor  might  be  foreclosed : — Held,  that 
the  mortgagee  was  entitled  only  to  the  usual 
decree  for  payment  or  foreclosure  of  the  real 
estate,  and  not  to  a  decree  for  the  sale  of  the 
policy ;  but  that  he  was  entitled  to  retain  the 
policy  upon  the  terms  of  the  trust,  notwith- 
standing the  foreclosure  of  the  real  estate. 
Dywn  ▼.  MifrrU,  1  Haxe,  413;  11  L.  J.,  Ch. 
241  ;  6  Jur.  297. 

OaaeeUing  Mortgage.]— Letters,  which  pur- 
ported to  cancel  a  mortgage,  operating  neither 
DT  way  of  gift  nor  as  valid  declarations  of  trust,  the 
plaintifiEs,  mortgagee's  executors,  were  entitled  to 
the  usual  decree  of  foreclosure.  Scales  ▼.  Mauds, 
1  Jur.  (H.8.)  533 ;  3  W.  B.  627. 

Truftt  «f  'Will.]-'A  testator,  by  his  will,  gare 
to  trustees  a  term  of  600  years  in  real  estate, 
upon  trust  to  levy  and  raise  2,400Z.,  and  when 
80  raised  upon  trust  to  place  out  the  same  at 
interest  upon  government  or  real  security,  and 
caU  in  and  plaoe  out  the  same  from  time  to  time  as 
they  should  think  proper.  In  1828  the  trustees 
mortgaged  the  term  for  2,400Z.,  and  signed  a 
receipt  for  the  money.  In  1846  the  executors 
of  the  original  mortgagee  transferred  the  mort- 
gage to  0.  and  D.,  who  in  1848  filed  a  bill  for 
foreclosure.  One  of  the  defendants,  who  under 
the  will  was  entitled  to  a  portion  of  the  2,400Z., 
raised  a  question  as  to  the  trustees  having  ever 
received  the  sum,  which  it  was  alleged  had  been 
paid  to  other  parties,  and  contended  that  the 
term  was  consequently  not  properly  charged : — 
Held,  that  under  the  trusts  of  the  will  the 
trustees  had  an  implied  power  to  give  a  receipt 
for  the  money,  and  that  the  plainti^  were 
entitled  to  a  decree  for  foreclosure.  Locke  v. 
Looms,  6  De  G.  dc  Sm.  326 ;  21  L.  J.,  Ch.  603 ; 
16  Jur.  813. 

In  this  case,  if  the  mortgagee  had  paid  the 
money  to  the  trustees,  he  would  not  have  be^i 
bound  to  see  to  the  application  of  it ;  and,  if  his 
mortgage  deed  was  regular  on  the  face  of  it,  the 
transferees  would  not  have  been  affected  by  any 
.breach  of  trust  in  which  the  trustees  and  the 
mortgagee  might  have  been  implicated.    lb. 

Bills  Dishonoured,  alter  Beoeipt  giyen  and 
Deeds  handed  OTsr.l — ^Where  there  was  a  mort- 
gage payable  in  1844,  with  interest  only  in  the 
meantime,  and  in  1839  the  mortgagor  paid  the 
principal  by  cheque  and  gave  two  bills,  accepted 
by  himself,  but  drawn  by  a  third  party,  for  the 
arrears  of  interest,  and  thereupon  the  following 
receipt  was  executed  by  the  mortgagee :  "  London, 
28rd  December,  1839.  Received  the  sum  of 
7,000^.  in  cash,  and  two  biUs  of  exchange  as 
under  for  3,1201,^  drawn  by  0.  &  Co.  of  M., 
upon  and  accepted  by  the  said  C.  the  mortgagor, 
and  which  cheque  for  7,000/.  and  bills  for  3,120/., 
making  togetheir  10,120/.,  are  in  full  of  principal 
and  interest  due  to  me  upon  a  mortgage  of  C.'s 
freehold  property  in  K.  and  S.  for  10,000/.,  and 
I  do  hereby  undertake,  whenever  required,  to 
execute  a  conveyance  of  the  said  property. 
(Signed)  T.'*  The  deeds  were  delivered  up  to 
the  mortgagor  together  with  this  memorandum. 


but  the  estate  was  not  reconveycd.  The  cheque 
was  paid,  but  the  bills  were  dishonoured  : — Held, 
that  the  mortgagee  was  entitled  against  the 
assignees  of  the  bankrupt  mortgagor  to  have  the 
deeds  redelivered  up,  and  to  have  a  foreclosure 
of  the  estate.  Teea  v.  CdmtiherSj  2  T.  &  C. 
C.  C.  31 ;  6  Jur.  987. 

For  Ooits  only.]— Where  the  debt  in  the 
nature  of  a  mortgage  debt  is  paid  off,  Uie  mort- 
gagee, entitled  to  a  balance  consisting  of  costs 
only,  cannot  have  a  decree  of  foreclosure  in 
default  of  payment  of  such  a  demand  for  costs 
only,  with  costs.  Drought  v.  Bedford,  1  Moll. 
672. 

Praotice— Iquitable  Defence — Opening  Signed 
Aeeonnts.] — Upon  a  proper  case  for  opening 
signed  accounts  made  by  a  mortgagor  by  his 
answer  and  evidence  in  a  foreclosure  suit  in  issue 
before  the  2nd  November,  1876,  the  court  has 
power  under  the  Judicature  Act,  1873,  s.  24, 
sub-ss.  2  and  3,  to  entertain  this  eauitable 
defence  in  the  same  manner  as  if  a  cross  bill,  or, 
under  the  new  procedure,  a  counter-claim  had 
been  filed  for  the  purpose.  Eyre  v.  Hughes,  45 
L.  J.,  Ch.  395;  2  Ch.  D.  148  ;  34  L.  T.  211 ;  24 
W.  B.  697. 

2.  Who  Bound  by. 

Pniine  Xortgagee  not  a  Fartj.]  — Puisne 
mortgagee  not  bound  by  an  account  taken  in  a 
foreclosure  cause,  to  which  he  was  not  a  party. 
Diek  V.  Butler,  1  Moll.  42. 

Subsequent  mortgagees  of  equity  of  redemp- 
tion are  bound  by  decree  of  foreclosure,  though 
not  parties.  Winchester  (Bishop)  v.  Paine,  11 
Yes.  194  ;  8  B.  B.  131. 

Mortgagor  Tenant  for  LifiB  of  Xoneyi  seonred 
by  Second  Mortgage.] — ^A  mortgagor  being  a 
defendant  to  a  claim  for  foreckwure,  in  that 
character,  and  who,  in  such  character,  has  a 
right  given  to  him  to  redeem,  is  bound  by  the 
foreclosure,  in  respect  of  an  interest  which  he 
may  have  as  tenant  for  life  under  a  settlement 
made  of  moneys  secured  by  a  second  mortgage  of 
the  same  estate,  although  such  latter  interest  be 
not  stated  on  the  claim.  Bromitt  v.  Moor,  9 
Hare  (App.)  xxxix.  n. 

Judgment  after  Foreelosure.] — Judgment  con- 
fessed after  bill  of  foreclosure  is  ineffectual 
against  plaintiff.  Metcalfe  v.  Pulvert4(ft,  2 
y.&B.  207;  18B.  B.63. 

lisne.] — ^Where  settlement,  on  marriage,  is 
made  of  an  estate  subject  to  a  mortgage,  if  the 
mortgagee  forecloses  the  husband  and  wife,  it 
will  bind,  though  issue  is  afterwards  bom. 
Piatt  V.  JB^rigg,  2  Vem.  304. 

• 

Administrator  Pendente  Lite.]  —  Decree  of 
foreclosure  against  an  administrator  pendente 
lite,  plaintiff  knowing  limited  character  in  which 
administrator  represented  mortgagor,  and  that 
there  were  persons  claiming  the  beneficial  title 
to  estate,  not  parties  to  suit,  merely  forecloses 
administrator  pendente  lite.  Sale  directed  by 
decree  of  foreclosure  to  be  made  in  a  month,  on 
the  consent  of  administrator  pendente  lite  ;  not 
binding  on  persons  beneficially  entitled  to  the 
estate,  not  parties  in  the  suit.  JEUis  v.  Beane^ 
Beat.  5. 
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PnreliM0r  nad^r  8«Mnid  MortgAffemadA  pend- 
ing Suit.] — Plaintiff  in  ledemption  salt  became 
insolvent  after  decree,  bat  before  default  in  pay- 
ment. The  bill  was  dismissed  after  default, 
without  bringing  the  assignee  before  the  court : — 
Hdd,  that  l£e  foreclosure  was  good  against  a 
purchaser  under  a  second  mortgage  made  before 
the  insolvency,  but  pending  the  suit,  of  which 
the  purchaser  and  his  vendor  had  notice,  though 
ther  were  not  parties  thereto.  Wood  y.  SurVf  2 
W.  B.  683. 

Creditor!.] — Creditors  of  mortgagor  obtaining 
judgments  between  first  and  second  mortgages, 
who  did  not  come  in  to  take  the  benefit  of  the 
decree  of  foreclosure,  are  bound  by  the  decree, 
and  cannot  follow  the  estate  in  the  hands  of  a 
purchaser  taking  his  title  under  the  decree. 
Steele  v.  Philipg,  Beat.  188. 

Subsaqnaat  Judgment — Creditor!.] — ^M.,  in 
1846,  mortgaged  some  property  to  the  plaintifEs 
for  securing  a  debt.  In  1857  the  plaintifEs 
assigned  to  trustees,  for  their  creditors,  this  and 
another  debt  due  from  M.,  and  all  securities  for 
the  same  (except  the  mortgage  of  1846,  and  the 
premises  thereby  assigned,  and  the  benefit  and 
advantage  to  arise  therefrom).  The  surplus  was 
to  be  paid  to  the  plaintifb,  and  there  was  a 
proviso  that  they  were  to  have  the  property 
comprised  in  the  mortgage  for  their  own 
benefit: — ^Held,  that,  as  against  a  subsequent 
judy^ment  creditor  of  M.,  the  plaintiffs  could 
maintain  a  bill  to  foreclose  the  mortgage. 
Morley  v.  Morley,  25  Beav.  253. 

Beaeflfiiarie!.|| — The  mortgagor  of  a  mortgaged 
estate  devised  it  to  trustees  upon  trust  to  sell, 
with  a  power  to  give  receipts  to  purchasers.  A 
bill  of  foreclosure  being  filed  by  the  mortgagee 
against  the  trustees  only : — Held,  that  a  decree 
in  this  suit  would  not  bind  the  cestui  que  trusts 
under  the  will  of  the  mortgagor.  Chamoerlain  v. 
Thaeker,  18  L.  J.,  Ch.  489  ;  13  Jur.  785 ;  14  Id. 
190. 

Mortgagee  of  Term  by  Szeenter— Sight  ef 

BeneAeiarie!.] — A.  having  a  term  in  a  business 
for  twenty-one  years,  by  will  directs  that  2,000^. 
shall  be  raised  out  of  the  profits  for  his  daughter 
and  her  children,  and  made  B.  executor.  B. 
mortgages  the  term  : — Decreed,  the  daughter 
and  her  children  should  redeem  or  be  foredlMed ; 
but  this  decree  was  reversed  by  the  House  of 
Lords.    Humble  v.  JBillf  2  Yem.  444. 

Person  Dieclaiming  Interest.1 — ^The  court  will 
decree  a  foreclosure  against  defendants  who  dis- 
claim any  interest,  instead  of  simply  dismissing 
the  bill  as  against  them.  Johnson  v.  C^rke^ 
3  W.  R.  193.  S.  P.,  Perkin  v.  Stafford^  10  Sim. 
562. 


3.  Against  Cbowk. 

Fart  of  Mortgagor's  Interest  Tested  in  Grown.] 
— Where  part  of  the  mortgagor's  interest  is 
vested  in  the  Crown,  the  court  will  not  decree 
foreclosure  in  respect  thereof,  but  will  give  the 
plaintiff  liberty  to  apply  in  chambers  for  a  sale. 
Baram  V.  Rer*,  40  L.  J.,  Ch.  599  ;  L.  R.  12  Eq. 
895,  459 ;  24  L.  T.  779 ;  25  Id.  373 ;  19  W.  R. 
1046. 


Intestaey — lUegitinuej  —  Bare  XraitM.]  — 
Where  the  fee-simple  of  estates  mortgaged  by 
an  intestate,  illegitimate,  was  not  worQi  this 
mortgage  money : — Held,  that  the  mortgagor 
could  not  on  that  account  as  against  the  Crown, 
entitled  to  the  equity  of  redempdoo,  be  deemed  a 
bare  trustee  for  the  mortgagee  within  4  Jc  5 
WilL  4,  a  23,  8.  2  ;  the  estate  ordered  to  be  aokl 
in  the  administration  of  assets,  tlie  mortgagee  to 
become  a  purchaser,  with  liberty  to  apply  to  the 
Crown  for  a  grant  oif  the  fee.  Bogert  v.  Mamiey 
1  Y.  &  0.  0.  O.  4. 


Death  witiiont  Heir!.]-— The  mortgagor ^ 

died  entitled  to  an  equitable  InheritaDce  only, 
and  without  heirs,  a  sale  ord^ed,  and  the 
attorney-general  dismissed.  Proioott  v.  TgUr^ 
2  Jur.  870. 

Mortgagee  by  deposit  may  sell  against  the 
Crown,  when  the  mortgagor  has  died  without 
heire.    8.  C,  1  Jur.  470. 


Where  Mortgagor  Attainted.]— Where  mort- 
gagor was  attainted,  the  court  would  not  decree  a 
foreclosure  against  the  Crown,  but  directed  the 
mortgagee  should  hold  and  enjoy  till  the  Crown 
thought  proper  to  redeem  the  estate.  PowM  v. 
Knmoles,  2  Atk.  224. 

CoBTietlon  of  Felony  —  Jnrledletlffn.] — The 

title  deeds  of  a  leasehold  estate  were  deposited 
with  bankers,  by  way  of  equitable  mortgage,  for 
securing  the  balance  of  a  running  aoooont.  The 
party  making  the  deposit  was  subsequently  con- 
victed of  felony.  A  bill  was  filed  by  the  bokiikers. 
claiming  to  be  equitable  mortgagees  by  virtue  of 
the  deposit,  against  the  attorney-general  for  a  sale 
of  the  property  : — Held,  that  the  court  had  no 
jurisdiction,  the  legal  estate  being  in  the  Crown, 
to  decree  a  sale  of  the  estate,  nor  any  power  to 
compel  a  conveyance  by  the  Crown  of  the  legal 
estate,  but  only  to  declare  the  plaintifib  as 
equitable  mortgagees,  entitled  to  hold  possession 
of  the  property  until  the  Crown  shoukl  think  fit 
to  redeem.  Hodge  v.  AU.'6fen.,  3  Y.  &  C.  342 ; 
8  L.  J.,  Bx.  Eq.  28. 


IqnitaUe  Mortgage  of  Leaeehald.]— -In 


a  foreclosure  suit  by  an  equitable  mortgagee  of 
leaseholds,  where  the  mortgagor  has  been  con- 
victed of  felony,  the  court  will  order  a  sale,  but 
has  no  jurisdiction  to  direct  the  Crown  to  convey. 
Jffaneoek  v.  Att.'0en.j  83  L.  J.,  Ch.  661 ;  10  Jur. 
(K3.)  557  ;  10  L.  T.  222  ;  12  W.  B.  669. 

Bale  witk  Condition.]— The  mortgagor 

having  been  convicted  of  felony,  the  mortgaged 
premises  were  set  up  to  be  sold  under  the  decree, 
subject  to  the  condition  that  conveyance  not  to 
be  executed  by  the  attorney-general,  nor  the 
record  of  conviction  to  be  made  up.  jiun^  4  Ir. 
£q.  R.  701. 

4.  AGAINST  INFAITTS. 

a.  In  (General,  1716. 

b.  Decree  Abeolute,  or  Bay  to  shew  Cause, 
1718. 

e.  Sale  when  Ordered,  1720. 

a.  In  Oeneral. 

Error.] — ^An  infant  may  be  foredoeed  subject 
only  to  error.  Winchester  (^Bishop)  v.  Bm^or^ 
3  Yes.  316.   &»  8  R.  R.  132,  n. 

In  a  foredoenre  against  an  infant,  tlxragh  the 
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inCant  has  six  months  after  he  comes  of  age  to 
shew  cause,  &c.,  yet  he  cannot  ravel  into  the 
account,  nor  even  redeem,  but  only  shew  an  error 
in  the  decree.    Afallaek  v.  OaUon,  3  P.  Wms.  852. 

SeeoBd  Xortgagee.] — ^A.  has  a  first  mortgage, 
and  B.  a  second,  and,  subject  to  these  mortgages, 
the  estate  is  settled  on  C.  for  life,  remainder  on 
]>.,  an  infant.  A.  brings  a  bill  to  foreclose,  thouefa 
B.  has  not  the  like  remedy  over  against  D.,  who 
because  of  his  infancy  cannot  be  foreclosed  ;  yet 
B.  must  redeem  A.  in  six  months,  or  be  forecloMd. 
Draper  v.  Clarendon  (Earl),  2  Vem.  518. 

Froperty  TnsuiHeient  to  pay  Debt.] — ^When,m 
a  foieclosure  suit  against  an  infant  heiress-at-law 
of  the  mortgagor,  the  property  was  insufficient 
to  satisfy  the  mortgage  debt,  the  court,  at  the 
instance  of  the  plainti^  and  upon  his  offering 
to  pay  the  defendant's  costs,  made  an  immediate 
and  absolute  foreclosure  decree.  Bennett  v. 
Jfaffoot,  24  L.  T.  86  ;  19  W.  R.  428. 

Iqoitabls  Mortgage  —  Death  belbro  Legal 
Xstate  OoiiTeyed.] — ^Where  a  person  creates  an 
equitable  mortgage,  and  dies  intestate  before  he 
has  conveyed  the  legal  estate,  leaving  an  infant 
heir,  the  equitable  mortgagee  can  obtain  only  a 
modified  decree  against  this  infant.  OHaher  v. 
JPetfard,  2  L.  J.  (O.S.)  Ch.  47. 

Intoreet  on  Interest.] — Bill  to  foreclose  an 
infant.  By  decree  it  is  sent  to  a  master  to  see 
what  due.  Master  reports  what  is  due  for 
principal,  interest  and  costs.  Whether  upon  a 
subsequent  order  to  carry  on  interest,  the  former 
interest,  during  the  infancy,  shall  carry  inter^t. 
Benet  v.  Edwards,  2  Vem.  392. 

Beftreaee  when  Ordered.] — ^A  reference,  on 
motion,  to  ascertain  what  is  due  to  the  plaintiff 
in  a  foreclosure  suit,  will  not  be  ordered,  unless 
on  the  application  of  all  the  defendants  having  a 
right  to  redeem,  nor  if  any  of  the  defendants  are, 
through  infancy  or  otherwise,  incompetent  to 
admit  the  right  and  title  of  the  plaintiff. 
ZvshiHffton  V.  iV/<?e,9  Sim.651 ;  8  L.  J.,  Ch.  254. 

Deeree  only  witk  Consent  of  Mortgagee.] — 
Upon  a  bill  of  foreclosure  against  an  infant 
entitled  to  the  equity  of  redemption,  no  sale  will 
be  ordered,  nor  any  other  decree  than  the  common 
decree  of  foreclosure  made,  unless  by  the  consent 
of  the  mortgagee.  AdkintY.  ffraveSy  3  L.  J.  (0.8.) 
Ch.  62. 

Befenee — Statute  of  Limitationi.] — In  a  fore- 
closure suit  the  defendants  (some  oi  whom  were 
minors)  by  their  answer  relied  on  the  Statute  of 
Limitations,  as  disentitling  the  plaintiff  to  more 
than  six  years*  interest.  In  the  progress  of  the 
cause  an  order  was  made  on  consent,  in  pursuance 
of  which  a  payment  was  made  to  the  plaintiff 
on  account  of  his  demand: — Held,  that,  although 
such  payment  would  have  defeated  the  bar  of  the 
statute  set  up  by  the  answer,  had  the  transaction 
taken  place  between  adults,  yet  as  the  interests  of 
minors  were  concerned  the  payment  ought  to  be 
considered  as  made  without  prejudice  to  the 
rights  and  subject  to  the  equities  of  the  parties 
in  the  cause,  and  ought  not  therefore  to  be  per- 
mitted to  defeat  the  defence  relied  upon  by  the 
answer.    Tkwaites  v.  M^Donough,  2  Ir.  £q.  B.  97. 

Praetioe — ^Answer  on  Oondng  of  Age.] — ^Where 
a  decree  has  been  made  against  an  infant  defen- 


dant, who  put  in. the  oommon  amwer  by  his 
guardian,  the  general  rule  is  that  such  defendant, 
on  coming  of  age,  has  the  privilege  of  putting  i» 
a  new  answer  stating  a  different  case,  and  of 
going  into  evidence  in  support  of  that  case.  The 
privilege  does  not  extend  to  foreclosure  suits. 
£eleaUr.  JCeUaU,  2  Myl  &  K.  409. 

Behearing.l — ^An  order  had  been  obtained  on 
an  ordinarv  chum  for  foreclosure.  It  afterwards 
appeared  that  two  of  the  defendants  were  stiU 
infants.  The  court  declined  to  allow  the  claim 
to  be  set  down  for  rehearing  against  the  infants, 
but  directed  a  supplemental  claim  to  be  filed 
against  them.  Scatoen  v.  JMcIwlien,  22  L.  J, 
Ch.  632 ;  17  Jur.  869. 

b.  DacKva  ▲baoluta,  or  Day  to  ahaw  Oaiuo. 

Bight  of  Inikiit.]— An  infant  defendant  in  an 
action  to  foreclose  a  legal  mortgage  is  still 
entitled  to  have  a  day  given  him  on  which  to 
shew  cause  against  the  jmigment  for  foreclosurer 
Gray  v.  Bell,  46  L.  T.  521 ;  30  W.  B.  606. 

An  infant  cannot  be  foreclosed  without  a  day 
to  shew  cause.  But  the  proper  way  is  to  decree 
a  sale,  and  that  binds  the  inmnt.  Booth  v.  Bichj 
1  Vem.  295. 

Lands  were  mortgaged  in  fee,  subject  to  which 
the  equity  of  redemption  was  settled  in  strict 
settlement.  The  first  tenant  in  tail  was  a  minor : 
— Held,  that  in  a  decree  for  a  foreclosure  and 
sale,  at  the  suit  of  the  mortgagee,  a  day  to  shew 
cause  ought  not  to  be  given  to  the  minor. 
Ilutt&n  V.  Mayne,  3  Jo.  &  Lat.  584  ;  9  Ir.  Eq.  B. 
343. 

Where  the  decree  is  for  an  immediate  sale, 
and  no  conveyance  of  the  legal  estate  is  required 
from  a  minor  dd^endant,  the  decree  ought  not 
to  give  him  a  day  to  shew  cause.    lb. 

In  a  decree  for  a  sale  in  mortgage  cause  an 
infant  owner  of  the  equity  of  redemption  is  not 
entitled  to  a  day  to  shew  cause.  Sutton  v. 
Mayne,  9  Ir.  Eq.  B.  343  ;  3  Jo.  k  Lat  586. 

ifor  is  the  infant  heir  or  devisee  of  the  mort- 
gagor. Clinton  v.  Bernard,  Dr.  287  ;  6  Ir.  Eq.  B. 
355. 

Order  fbr  Oonyeyaaoe  by  Infkat.] — ^The 

court  will  make  an  order,  under  the  statute 
1  WiU.  4,  c  47,  s.  11,  that  the  infant  shaU 
execute  the  conveyance  to  the  purchaser.    lb. 

Bight  on  Attaining  Twenty-one.]  —  Infant 
devisee  of  equity  of  redemption  of  copyhold, 
decreed  to  join  in  sale  at  twenty-one,  had  liberty 
to  shew  cause  against  it  when  he  attained 
twenty-one.    Adamt  v.  Gould,  Dick.  443. 

A  decree  of  foreclosure  and  sale  against  the 
mortgagor  and  against  an  infant,  who  Is  entitled 
under  a  settlement  of  the  equity  of  redemption, 
must  give  the  infiuit  a  day  to  shew  cause  after 
he  shall  have  attained  his  age.  Clibbom  v. 
Forstall,  5  Ir.  Eq.  B.  531. 

Order  f6r  ConToyaneo  by  Infuit] — If  a 


decree  against  an  infant  give  him  a  day  to  shew 
cause,  the  court  will  not,  before  the  day  given, 
order  him  to  execute  a  conveyance  to  the  pur- 
chaser under  the  decree.    lb. 

On  Coming  of  Age.] — ^An  infant  defendant 

entitled  to  a  portion  of  the  equity  of  redemptioi» 

of  lands  decreed  to  be  sold  in  a  foreclosure  suit 

was  ordered  to  execute  the  conveyance  to  the 

I  purchaser.    The  decree  did  not  give  him  a  day  to 
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shew  cause  on  oomiiig  of  age.  Jonet  ▼.  Sdnij  3 
Ir.  £q.  B.  66. 

A  decree  of  foreclosure  against  an  infant  must 
give  the  infant  a  day  to  shew  cause  against  the 
decree,  after  he  attains  twenty^one,  notwith- 
standing the  provisions  of  the  act  11  G^.  4  &  1 
Will.  4,  c.  47,  ss.  10,  11.  Priee  v.  Carver,  3 
Myl.  Sc  Cr.  167.  Overruling  Povoyt  v.  Mansfield, 
6  Sim.  637  ;  5  L.  J.,  Ch.  297. 

In  a  decree  for  foreclosure  against  the  infant 
heir  of  an  estate  subject  to  an  equitable  mort- 
gage, the  infant  ought  to  be  allowed  a  day  to 
shew  cause  against  the  decree  on  coming  of  age. 
Scholefield  v.  Heafield,  7  Sim.  669.  8.  C,,  8  Sim. 
470  ;  7  L.  J.,  Ch.  4. 

In  an  action  by  an  equitable  mortgagee,  with- 
out any  memorandum  of  deposit  of  title  deeds, 
against  the  widow  and  infant  heir-at-law  of  the 
mortgagor  for  foreclosure : — Held,  on  motion  for 
judgment,  the  defendants  not  having  appeared, 
that  the  infant  heir  must  be  ordered  to  convey 
the  estate  when  he  attained  the  age  of  twenty- 
one  yeais,  and  that  he  must  have  a  day  to  shew 
cause  in  the  usual  way.  Prioe  v.  uarver  (3 
Myl.  &  Cr.  167)  followed.  Mdlor  v.  Porter, 
53  L.  J.,  Ch.  178 ;  26  Ch.  D.  168  ;  60  L.  T.  49  ;  32 
W.  R.  271. 

Boieilt  of  Infkat.]— Judgment  for  foreclosure 
was  made  absolute  against  an  infimt  without 
giving  time  to  shew  cause,  the  mortgagee  offering 
to  pay  the  infants  costs  as  between  solicitor  and 
client,  and  the  guardian  of  the  infant  being  of 
opinion  that  it  was  for  the  benefit  of  the  infant 
that  the  order  should  be  made,  and  there  being 
evidence  that  the  mortgage  debt  greatly  exceeded 
the  value  of  the  property.  Touiige  v.  (hekery 
82  W.  R.  369. 

Form.] — Foreclosure  against  an  infant,  the 
decree  absolute  should  repeat  the  clause  nisi,  as 
in  the  original  decree,  giving  six  months  after 
age  to  shew  cause.  IVUliainsan  ▼.  Oardon,  19 
Yes.  114;  12  R.  R.  149. 

CMts.j — Judgment  for  an  immediate  fore- 
closure absolute  against  an  infant  granted,  the 
plaintifb  offering  to  pay  the  defendant's  costs  of 
the  action  as  between  solicitor  and  clieot,  and 
the  defendant's  counsel  not  asking  for  liberty  to 
redeem,  or  that  an  account  should  be  taken  of 
what  was  due  to  the  plaintiffs,  upon  the  court 
being  satisfied  by  evidence  that  the  value  of  the 
propirty  was  not  sufficient  to  pay  the  amount  of 
the  principal  sum  due  on  the  mortgage,  together 
with  interest  and  the  ooets  of  the  action,  and 
that  it  would  be  for  the  benefit  of  the  in&nt  to, 
give  judgment  in  that  form.  Wolrerhampton 
and  Staffordshire  Banking  Co.  v.  George,  24 
Ch.  D.  707. 

Where,  at  the  hearing  of  a  foreclosure  suit 
against  an  infant  heir  of  the  mortgagor,  it 
Appeared  that  the  property  was  not  worth  the 
money  due  on  the  mortgage,  and  the  plaintiff 
offered  to  pay  the  costs  of  the  infant,  the  court 
made  an  order  at  once  for  foreclosure  absolute 
against  him.  Croxon  v.  Lever,  12  W.  R.  237. 
S.  P.,  Bennett  v.  Harfoot,  24  L.  T.  86 ;  19  W.  R. 
428. 

Berviee  of  Subpfisna.] — ^An  infant,  having  a 
day  to  shew  cause  against  a  decree  of  foreclosure 
after  he  attained  twenty-one,  attained  that  age, 
and  left  the  kingdom  before  he  was  served,  to 
avoid  his  creditors  ;  application  to  serve  his  clerk 


in  court  with  the  subpoena:  Lord  Thnrlow 
thought  it  must  be  personal  service,  bat,  it  being 
again  moved  upon  strong  affidavit,  it  was  granted. 
Eleoek  V.  Glegg,  Dick.  764. 

c.  Sale,  when  Ordered* 

Benefit  of  Inliuit.] — Direction  for  sale  of  an 
infant's  estate  in  a  foreclosure  suit  (nnder  cir- 
cumstances shewing  it  to  be  clearly  for  the 
benefit  of  the  infant)  without  giving  time  to 
redeem.    Meare  v.  Best,  10  Hare  CApp.)  It 

Where  the  heir  of  a  mortgagor  is  an  infant, 
the  mortgagee  is  not  entitled  to  a  sale  of  the 
estate,  unless  it  appears,  upon  reference  to  the 
master,  to  be  for  the  benefit  of  the  infant; 
otherwise  the  mortgagee  is  entitled  to  a  fore- 
closure only.  Dame  v.  Bowding,  2  Keen,  24o ; 
7  L.  J.,  Ch.  169. 

Withoat  RefBrenee.]— Where,  from  the 

facts,  the  court  is  able  to  see  that  it  will  be  for 
the  benefit  of  the  infant  that  a  sale  should  take 
place,  it  will  order  a  sale  without  a  previous 
reference  to  the  master.    lb. 

Inquiry.] — ^Inquiry  directed  in  case  the 

mortgagees  consent  to  a  sale,  whether  it  will  be 
for  the  benefit  of  the  infant  heir  of  the  mortgagor. 
Mondey  v.  Mondey,  1  Y.  &  B.  223. 

AdTersely.]— On  a  biU  for  foreclomre,  the 
court  refused  to  direct  a  sale  adversely  on  applica- 
tion on  behalf  of  infants  partially  interested  in 
equity  of  redemptioiL  Farrow  t.  Bees,  4  Beav. 
18  ;  4  Jur.  1028. 

6.  Against  Lunatics. 

Issue  directed— As  to  Validity  of  Mortgage.] 

— ^Where  a  common  foreclosure  clause  was  sap- 
ported  by  affidavits  of  the  attesting  witnesses 
to  the  mortgage  deed,  and  the  defendant,  who 
was  the  heir-at-law  of  the  alleged  mortgagor, 
did  not  cross-examine  the  witnesses,  but  set  up 
by  affidavit  the  insanity  of  the  alleged  mortgagor 
at  the  time  of  the  fdleged  mortgage : — Heki, 
that,  without  instituting  a  suit  of  his  own  to  set 
aside  the  mortgage,  he  might  have  its  validity 
tried  by  an  issue  or  an  ejectment.  Jacobs  v. 
Richards,  18  Beav.  300  ;  6  De  G.  M.  &  G.56  ;  23 
L.  J.,  Ch.  667  ;  18  Jur.  627  ;  2  £q.  R.  299. 

As  to  Sanity.]— After  a  bill  to  foreclose, 

the  mortgagor  was  found  lunatic  by  inquisitioii, 
at  a  date  overreaching  the  mortgage  deed.  At 
the  hearing,  an  issue  was  direct^  as  to  his 
sanity  at  the  date  of  the  mortgage.  Sitook  v. 
Watts,  11  Beav.  106  ;  12  Jur.  444. 

Knowledge  of  Mortgagee.  ]— A  mortgagee  held 
entitled  to  a  foreclosure  decree  in  a  suit  against 
the  real  and  personal  representative  of  a  mort- 
gagor, who  was  a  lunatic  at  the  time  of  the 
mortgage,  there  being  no  evidence  to  shew  that 
the  mortgagee  knew  or  took  advantage  of  the 
lunacy.  CampbeU  v.  Hooper^  3  8m.  &  G.  153  ; 
24  L.  J.,  Ch.  644 ;  1  Jur.  (N.8.)  670  ;  8  Kq.  R. 
727  ;  3  W.  R.  628. 

The  cases  of  Snooh  v.  Watts  (11  Beav.  105 ;  18 
Jur.  444)  and  Jacobs  v.  Richards  (18  Beav.  900) 
observed  upon.    lb. 

Praotioe.] — ^A  charge  in  the  bill,  that  A.  was 
of  a  weak  and  feeble  understanding  approaching 
almost  to  idiotcy,  was  an  allegation  snffidently 
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precidd  (h6  demdirrer  being  taken)  to  pnt  in 
issue  that  A.  was  of  insane  memory ;  it  being 
proved  that  A.  was  incapable  of  managing  him- 
self or  his  affairs,  he  was  held  to  be  within  the 
saving  of  the  statute  7  Geo.  2,  c.  14,  (Ir.,)  o.  8. 
Bat  this  allegation  would  not  have  been  suffi- 
cientlj  precise  on  a  plea,  nor  on  a  biU,  if 
demurred  to.  The  heir  of  the  mortgagor  may 
take  advantage  of  the  saving  in  s.  8  of  the 
statute.    Carew  v.  Johnttonf  2  Sch.  jc  Lef .  280. 

6.  Against  Mabried  Women. 

Ho  Time  to  shew  Geiim.] — ^The  equity  of 
redemption  of  a  mortgage  comes  to  a  feme  covert, 
against  whom  and  her  husband  a  bill  is  brought 
to  foreclose ;  the  feme  covert  shall  be  foreclosed 
absolutely,  and  shall  have  no  time  to  shew  cause 
after  the  death  of  her  husband.  MaUaeh  v. 
Galton,  3  P.  Wms.  852. 

Boyenioiiary  Interest.  J — Assignment  by  a 
husband  of  reversionary  interest  of  his  wife,  and 
of  a  policy  of  insurance  on  his  own  life,  to  secure 
a  running  account  to  a  banking  company.  The 
security  contained  no  power  of  sale,  or  proviso 
for  redemption.  The  limitation  of  the  property 
was  upon  trust  to  pay  the  costs  of  the  assignment 
and  of  keeping  on  foot  the  policy,  and  to  retain 
and  pay  aU  and  every  such  sum  and  sums  of 
money  as  should  from  time  to  time  be  due  and 
owing  to  the  company ;  and,  as  to  the  residue, 
upon  trust  to  retain  and  pay  the  same  unto  the 
husband  and  his  wife  according  to  their  respec- 
tive interests  therein.  On  a  bill  for  foreclosure 
and  sale  : — Held,  that  the  company  was  not 
entitled  to  either  a  decree  of  foreclosure  or  for 
sale  in  respect  of  the  reversionary  interest  of  the 
wife.  Stamford^  Spalding  and  Batton  Banking 
Gk  v.  Ball,  31  L.  J.,  Ch.  143  ;  8  Jur.  (N.8.)  420  ; 
5  L.  T.  594  ;  10  W.  R.  196. 

The  whole  assignment  was  limited  by  the 
trusts  and  by  the  direction  to  ** retain" ;  the 
trust  ooiUd  only  operate,  therefore,  on  the 
reversionary  interest  when  it  fell  into  possession. 
lb, 

A  mortgage  of  a  wife's  reversionary  property 
in  court  was  executed  by  A.  and  B.  after  their 
marriage,  and  after  the  mortgagee  had  knowledge 
of  the  marriage,  the  agreement  having  be^ 
entered  into,  and  a  small  part  of  the  mortgage- 
money  paid  to  B.  before  her  marriage,  the  court 
made  a  decree  of  foreclosure  against  the  husband 
and  wife.  Leiois  v.  Poole,  3  Qiff.  636  ;  8  Jur. 
(X.8.)  536  ;  6  L.  T.  709. 

Form.] — Decree  for  foreclosure  of  the  estate  of 
a  married  woman  should  be  in  the  ordinary  form, 
and  ought  not  to  be  made  absolute  at  once,  even 
by  consent.  Harriionv,  Kennedy,  10  Hare  (App.) 
xlv.,  li. 

7.  Tenant  fob  Life  and  Bemaindebhan. 

Tenant  in  Tail  abroad.] — Decree  of  foreclosure 
against  a  tenant  for  life,  the  tenant  in  tail  being 
abroad.    Fithurich  v.  Lowe,  1  Cox,  411. 

Bemainderman'i  Title  Teiting  long  after 
Booree.] — ^Where  a  decree  of  foreclosure  has 
been  made  against  a  tenant  for  life  of  an  equity 
of  redemption,  who  afterwards  executed  the 
conveyance  to  a  purchaser  under  the  decree,  a 
remainderman  whose  title  did  not,  until  many 
years  after,  vest   In   possession,  filing   a   bill 


immediately  on  the  death  of  the  tenant  for  life, 
not  bound  by  the  decree  or  sale.  Blake  v. 
M)ster,  2  Ball  &  B.  674. 

Betting  aaido  Title  after  Twenty  Tean.]^A 
remote  remainderman  of  an  equity  of  redemp* 
tion,  filing  a  bill  to  redeem  immediately  after  bis. 
title  vested  in  possession  : — ^Held,  not  too  late 
to  set  aside  a  title  founded  on  a  decree  made- 
upwards  of  twenty  years,  which  was  fraudulenit 
and  void  as  against  him,  and  the  other  persons- 
claiming  remainders  under  the  will,  and  length 
of  time  no  bar.  Eyre  v.  Dolphin,  2  Ball  k  B.. 
387  ;  12  B.  B.  94. 


Seleafo  of  Bqnity  of  Bedemption  by  

in  TaiL] — Bill  of  foreclosure  against  tenant  for 
life  ana  the  first  remainder  in  tail.  The  usual 
decree  made  and  the  time  for  redemption  being 
elapsed,  tenant  in  tail  released  the  equity  of 
redemption,  so  that  the  decree  was  never  made 
absolute : — Held,  binding  on  those  in  remainder. 
Reynoldeon  v.  Perkins,  Amlx  564  ;  Dick.  427. 

Distribution  of  Snrplns  Prooeods  of  Bale..] — 
The  bill  was  to  redeem  or  foreclose;  it  was 
objected  that  the  defendant  was  only  tenant 
for  life  of  the  equity  of  redemption,  and  the 
remaindermen  over  were  not  made  parties ;  court 
directed  a  bill  to  be  brought,  the  defendant  to 
have  a  sale  made,  the  mortgage  debt  paid,  and 
the  surplus  distributed  amongst  the  tenants  for 
life  and  the  remaindermen  in  proportion  accord* 
ing  to  their  respective  interests.  Taynn  v.  Duvall, 
2  Vem,  117. 

Death  of  Tenant  fbr  life  bofinro  Hearing.]—- 

Where  a  mortgagee  of  a  tenant  for  life  of  an 
equity  of  redemption  filed  a  bill  for  redlsmptiont 
and  foreclosure  against  the  mortgagees  in  fee 
and  the  remaindermen,  and  the  tenant  for  life 
died  before  the  hearing  of  the  cause,  the  bill  was 
dismissed  with  costs.  Biley  v.  Chyydoni,  10  Jur. 
(N.8.)  1251 ;  13  W.  B.  223. 

Mortgage  by  Tenant  for  Idfb  and-  Szeroise  of 
Power  to  raise  Portions.  ] — A  tenant  for  life  of  real 
estates,  with  a  power  to  charge  20,000/.  for  the 
portions  of  younger  children,  mortgaged  his  life 
estate;  he  covenanted  with  some  of  the  mort- 
gagees that  he  would  not  execute  the  power 
without  their  consent.  He  subsequently  exer- 
cised the  power  for  the  benefit  of  his  children, 
and  created  a  term  of  1,000  years  to  secure  pay- 
ment of  the  20,0002.,  and  upon  the  marriage  of 
one  of  his  daughters  he  appointed  5,000/.  to 
her  for  a  portion.  The  trustees,  and  also  the 
appointees,  had  notice  of  the  mortgages  and  of 
the  covenant  entered  into  by  the  tenant  for  life. 
A  common  decree  of  foreclosure  was  made. 
Hurst  V.  Jlurst,  16  Beav.  372  ;  22  L.  J.,.Ch.  538-; 
1  W.  B.  105. 

Against  Tenant  in  Tiil.]~In  1810  a  testator 
devised  his  real  estates  to  E.  B.  in  fee,  subject 
to  the  payment  of  his  debts  and  legacies,  and) 
died  in  the  same  year.  A  legacy  of  800Z.  was 
never  paid  ofE.  The  property  consisted  of  four 
estates,  T.,  F.,  P.  and  C.  In  1818,  E.  B.  mort- 
gaged estates  T.  and  0.  to  W.  In  1822,  E.  B., 
on  his  marriage,  settled  estates  T.,  P.  and  C,  on 
himself  for  life,  remainder  in  strict  settlement 
upon  the  first  and  other  sons,  tua,,  of  the 
marriage ;  and  he  covenanted  therein  against 
incumbrances.  In  1836,  E.  B.  mortga^d  F. 
to  L.     In  1843,  the  plaintiff  H.  registered  a. 
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jadgment  against  E.  B.  Im  1644,  E.  R.  became 
Insolvent,  luid  C.  was  appointed  his  assignee. 
H.,  the  jndgment  creditor,  filed  her  bill  against 
.all  the  above  incumbrancers,  against  C,  and  the 
rfirst  tenant  in  tail  under  the  settlement,  praying 
to  be  permitted  to  redeem  prior  incumbrances, 
ice.,  and  that  C.  should  redeem  her  or  be  fore- 
iClosed  : — ^Held,  that  both  as  t9  pleading  and  on 
the  merits  it  was  altogether  erroneous  to  tore- 
•<$lose  the  tenant  in  tail.  Hughei  y.  Williams, 
tCkappell  T.  Bees,  8  Mac.  Jc  G.  688 ;  1  De  G. 
M.  k,  G.  398  ;  16  Jnr.  415. 

Aeoonnt.] — ^Though  the  general  rule  of  the 
•oourt  is,  that  where,  in  a  foreclosure  suit,  the 
"tenant  for  life  is  a  party,  aad  the  accounts 
fliiwiimd  are  fairly  ti^en,  suck  accounts  are 
•binding  on  those  in  remainder,  and  they  can 
•only  be  permitted  to  surcharge  and  falsify  them, 
yet  as,  in  this  case,  the  decrees  were  all  upon 
■sequestration,  and  the  accounts  taken  in  the 
absence  of  every  person  interested  in  their  being 
taken  fairly,  and  as  some  doubts  were  thrown 
<Qpon  the  case,  as  to  the  existence  of  any  debt, 
the  remainderman  was  entitled  to  have  a  general 
account  directed.  Wriwon  v.  Vize,  2  Gem.  k  L. 
138  ;  8  Dr.  &  War.  104  ;  5  Ir.  Eq.  B.  173. 

See  aUo  B,  1,  g.,  post,  coL  1822. 

8.  Tbubtse  vs  Baitkbuptot. 

Itustoe  of  Xortgagee  affainit  Tnistea  of 
Hortgagor.] — The  trustee  in  bankruptcy  of  a 
mortgagee  can  obtain  judgment  for  foreclosure 
against  the  trustee  in  baiSmiptcy  of  the  mort- 
gagor, and  is  not  obliged  to  make  his  application 
to  the  court  of  bankruptcy.  Waddetl  v.  Tole- 
man,  9  Oh.  D.  212 ;  88  L  T.  910 ;  26  W.  B.  802. 

Orovad  of  disminiiig  BilL] — ^A  bill  of  foie- 
.  closure  against  the  assignees  of  a  bankrupt  mort- 
gagor, before  the  execution  of  the  bargain  and 
-sale  by  the  commissioners,  will  not  be  dismisHed 
•on  the  ground  that  the  assignees  have  not  any 
interest  that  can  be  the  subject  of  a  foreclosure. 
^ainbridge  v.  Pinham,  Buck,  135. 

Bankrnptej  Ait,  1868,  s.  71l.]^An  equitable 
onortgagee,  by  deposit  of  title  deeds,  having 
•commenced  an  action  for  foreclosure  against  the 
rtrustees  of  a  bankrupt's  estate,  the  Court  of 
Appeal  declined  to  interfere  under  the  Bank- 
ruptcy Act,  1869,  8.  72.  Pannell  or  PenneU, 
JSx  parte,  England,  In  re,  47  L.  J.,  Bk.  21 ;  6 
»0h.  D.  335 ;  37  L.  T.  450  ;  26  W.  B.  194. 

9.  Under  7  Gbo.  2,  o.  20. 

SiBBet  of  Act.]— The  stotute  7  Geo.  2,  e.  20,  as 
to  foreclosure,  gives  no  new  power  to  courts  of 

•  equity.    Praed  v.  Hull,  1  8im.  &  S.  331. 

Applieatton  of  Act — Bubaiisfloa  of  Beteidaat.] 

— ^The  statute  7  Geo.  2,  c.  20,  applies  only  to 

•simple  cases  of  foreclosure,  and  not  where  the 

biU  prays  a  sale ;  but,  if  the  defendant  submits 

to  such  a  decree  as  the  plaintiff  claims  to  be 

•  entitled  to,  the  court,  in  the  exercise  of  its  general 
jurisdiction,  will  make  the  order  upon  motion, 
upon  the  terms  of  the  defendimt  paying  the 
costs.  Aberdeen  t.  C3iitty,  3  Y.  &  C.  382 ;  8 
L.  J.,  Ex.  Eq.  30. 

Subjeet  Matter  of  Bill.]— No  order,  under  7 
'Geo.  2,  c  20,  8.  2,  the  bill  not  being  confined  to 


mere  foreclosure,  but   including  also 
subject    Bastard  v.  Clarhe,  7  Yea.  489. 


So  Beereo  uiImi  Title  admitted.] — ^The  comrt 
will  not,  under  statute  7  Geo.  2,  c  20.  make  a 
decree  of  foreclosure  upon  motion,  where  any  of 
the  defendants  do  not  admit,  though  th^  may 
not  absolutely  dejiy,  the  plaintiff's  title.  B/e 
V.  Wardle,  3  Y.  &  C.70  ;  2  Jur.  640. 

Infint  Befendaat.]— Whether  the  court  will 
not  make  such  a  decree  against  an  infant,  unless 
he  do  more  than  merely  submit  his  rights  and 
interests  to  the  court,  quaere.    lb. 

A  decretal  order  on  foreclosure,  under  7  Gea  2, 
c.  20,  s.  2,  requiring  the  concurrence  of  ail  the 
defendants  who  are  interested  in  the  equity  of 
redemption,  cannot  be  made  where  one  oi  them 
is  an  infant.  LushiMgtan  v.  Pricey  9  Sim.  66 ;  8 
L.  J.,  Ch.  254. 

A.,  seised  in  fee,  mortgaged  for  a  term  of  yean, 
and  afterwards  devised  the  mortgaged  premiaes, 
and  died.  The  mortgagee  brought  his  biU 
against  the  devisees,  some  of  whom  were  infants, 
for  foredoBure : — ^Held,  that  the  defendants, 
during  the  infancy  of  the  devisees,  were  not 
entitled  to  a  decretal  order  on  motion,  under  the 
statute  7  Geo.  2,  c  20,  s.  2.  Taylor  v.  Omits, 
3  Hare,  263. 

Inihiits  latarsttad.] — Where  the  equity  of 
redemption  of  a  term  was  vested  in  A.  as  the 
administrator  of  his  father,  although  his  ftMyimn^ 
who  had  an  interest  in  it,  were  infants,  and 
could  not  admit  the  title  of  the  mortgagee  in  a 
proceeding  under  7  Geo.  2,  c.  20,  the  oourt  held 
that,  independently  of  that  statute,  A.  being 
administrator  and  responsible  for  any  undue 
admission,  an  order  mig^t  be  made  in  a  foxe^ 
closure  suit,  on  motion  made  by  A.  admitting 
the  balance  due,  to  the  same  effect  as  a  decree. 
6hane  v.  MitcheU,  10  Sim.  484  ;  9  L.  J.,  Ch.  IH. 

Sxeeutlon—- Belief:]— No  relief  to  a  mortgagor 
under  the  statute  7  Geo.  2,  c  20,  the  mortgagee 
being  entitled  to  execution.  Amis  v.  LL^id,  3 
V.  &  B.  15. 

Aiiigneei  of  Bankrupt  1— Where  mortgagor 
becomes  bankrupt,  and  a  bill  is  filed  against  him 
and  his  assignees,  the  court  will  not,  on  appli- 
cation of  assignees  alone,  make  an  immeoiate 
decree  under  7  Geo.  2,  c.  20,  s.  2.  Oart^  v. 
Tkamas,  2  Sim.  &  S.  188 ;  3  L.  J.  (OJ^)  Ch.  94. 

Mortgagor  in  Contempt]— Mortgagor,  defen- 
dant to  a  bill  of  foreclosure,  being  in  contempt, 
cannot  obtain  the  reference  on  motion,  under  tne 
statute  7  Geo.  2,  c.20.  Hewitt  ▼.  3tCaHntg, 
13  Yes.  560. 

Befsrenee.] — ^A  reference  under  the  statute  7 
Geo.  2,  c.  20,  must  proceed  upon  admission  of 
the  principal  and  interest  due  upon  the  mortgage, 
and  the  master  cannot  admit  evidence.  Hnsoik 
V.  Hewson,  4  Yes.  105. 

On  motion  for  reference  under  7  Geo.  2,  c.  20, 
the  court  refused  to  direct  master  to  take  into 
account  costs  incurred  at  law,  no  mention  of  pro- 
ceedings at  law  having  been  made  in  the  iSH ; 
but  leave  was  given  to  amend  bill  in  that 
respect,  and  motion  directed  to  stand  over  till 
biU  amended.    Millard  v.  Mt^or,  3  Madd.  433. 

Defendant  to  a  bill  for  an  account  cannot, 
upon  motion  immediately  after  answer,  have  a 
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reference  to  the  masttf  bj  analogy  to  the  case  of 
a  mortgage  by  statute  7  Geo.  2,  c.  20,  and  the 
case  of  specific  performance  according  to  the 
practice  settled,  though  the  reason  of  it  is 
questionable.    Eldridge  y.  Porter^  14  Yes.  189. 

Order  without  Aniwez^— BlMOTery  on  Afl- 

dftTitl — On  a  motion  by  a  defendant  for  an 
immediate  decree,  in  a  foreclosure  suit,  under  the 
statute  7  Geo.  2,  c.  20,  or  under  the  jurisdiction 
of  the  court,  independent  of  the  statute,  the 
order  may  be  made  without  answer ;  and,  if  the 
bill  suggests  that  the  defendant  has  parted  with 
the  equity  of  redemption,  he  will  be  allowed  to 
give  ^e  required  discovery  as  to  the  fact  upon 
AfBdayit  Piggin  t.  Cheethav^  2  Hare,  80 ;  6 
Jur.  819. 

Chroimd  of  rodstiag  XotioiLT— A  motion  by 
defendant  in  a  foreclosure  suit  lor  the  ordinary 
•decree  under  7  Geo.  2,  c.  20,  s.  2,  cannot  be 
resisted  by  the  plaintiff  on  the  ground  that  he 
lias,  pending  the  action,  parted  with  the  legal 
estate ;  nor  (if  the  action  has  been  entered  for 
trial)  on  the  ground  that  he  desires  to  stay  pro- 
ceedings, in  o^erto  take  advantage  of  a  transfer 
and  right  of  consolidation  arising  since  the  entry 
for  trSd.  Mattkewi  y.  AtUrobiM,  49  L.  J.,  Ch. 
:80. 

PlaiatiiFt  Bight  to  dindw  Aotioa.]— Bule 
•of  court,  Ord.  XXIII.  r.  1  (Jud.  Act),  does  not 
entitle  a  plaintiff  to  dismiss  his  action  after  it 
has  been  entered  for  trial.    2  b, 

Staying  Prooeodings.] — On  bill  of  foreclosure, 
defendant  submitting  to  same  decree  as  the  plain- 
tiff, aooosding  to  the  case  made  by  the  bill,  would 
be  entitled  to  at  the  hearing,  may  at  any  time 
stay  an  further  proceedings  in  the  cause,  under 
7  Geo.  2, «.  20.    Praed  ▼.  ffuU,  I  Sim.  &  S.  881. 

Ditoharging  Dooroo.] — A  decree  on  motion 
cinder  7  Geo.  2,  c.  20,  cannot  be  discharged  on 
jnotion.    Cadle  t.  FowUf  1  Bro.  0.  0.  615. 

10.  Time. 

fa.  Computation,  1726. 
b.  Enlargement,  1726. 
<0.  Equitable  Mortgages,  1729. 
*d.  Where  several  Defendants,  1730. 

a.  Oomputatlon. 

Oalondar  not  Lunar.] — ^The  time  granted  on  a 
decree  of  foreclosure  snail  be  computed  by  the 
calendar  and  not  by  the  lunar  month.  Anon,f 
.Barnard.  824. 


b.  Bwlargomeo't. 

Xnlot  of  Court.]— The  rules  of  court  allow 

-mortgagor  in  foreclosure  suit  so  much  time  as 

maybe  occupied  in  procuring  report  of  principal, 

ana  interest,  and  costs,  and  three  months  from 

date  of  that  report.    £llii  v.  Deane^  1  Beat  16. 

Hot  of  oourse.] — In  a   foreclosure   suit,  the 

•  order  to  enlarge  the  time  -  for  payment  of  ^the 

mortgage-money  is  by  no  means  of  course,  but 

may  be  refused  where  no  excuse  for  the  default 

is  stated,  and  the  security  does  not  appear  to  be 

.ample.     Ifyre  .v.  HansonjJi  Beav.  478  ;  9  L.  J., 

*Ch.S02. 


Condition  of.]— The  usual  condition  on  which 
it  is  granted  is  on  payment  of  interest  and  costs 
before  the  time  appointed  by  the  master  for 
payment  of  the  whole ;  in  this  case,  however,  it 
was  ordered  that,  upon  payment  of  the  interest 
and  costs  within  a  month,  the  time  should  be 
enlarged  for  five  months.    lb, 

IMioretionary.] — Motion  to  enlarge  time  for 
foreclosure  is  not  of  course,  although  interest 
and  costs  be  paid ;  and  where  there  is  no  opposi- 
tion it  is  discretionary  in  court.  QuarUt  v. 
KtUgU,  8  Price,  680. 

Ground  I6r.^— The  slightest  ground  will  induce 
a  court  of  equity  to  extend  the  time  of  sale  in  a 
foreclosure  cause.  Je»9(^  v.  Kirig^  2  Ball  &  B. 
97. 

The  defendant  in  a  foreclosure  suit  may  obtain 
an  enlargement  of  the  time  limited  for  absolute 
foreclosure  upon  slight  evidence  of  the  proba- 
bility of  his  being  able  to  pay  off  the  mortgi^ ; 
but  the  order  will  only  be  made  upon  the  terms 
of  his  Paying  a  large  part  of  the  interest  due  to 
the  plaintiff  within  a  short  specified  time,  and 
paying  interest  upon  the  aggregate  sum  found 
to  be  due  to  the  plaintiff  for  principal,  interest 
and  costs  from  the  date  of  the  certificate,  and 
the  costs  of  the  application,  and  that.  If  he  fail 
to  pay  the  specined  sum  to  the  plaintiff  for 
interest  at  the  time  appointed,  he  shall  be  abso- 
lutely foreclosed.  Motford  v.  Yate^^  1  K.  &  J. 
677. 

Where  mortgaged  premises  afford  an  ample 
security  for  the  mort^^ge  debt  and  interest,  the 
court  will,  when  there  is  a  reasonable  prospect 
of  the  mortgagor  being  able  to  discharge  the 
debt,  enlarge  the  time  fixed  for  foreclosure  abso- 
lute upon  immediate  payment  by  the  mortgagor 
to  the  mortgagee  of  a  substantial  portion  of  the 
interest  accrued  due  and  costs.  Forrest  v.  Shore^ 
82  W.  R.  356. 

Inliuits.] — Even  in  the  case  of  infants,  the 
.court  will,  in  a  suit  for  foreclosure,  only  extend 
the  time  for  payment  of  the  mortgage-money 
upon  the  terms  of  immediate  payment  of  the 
interest  and  costs.  Ooombe  v.  ^etoart,  18  Beav. 
111. 

On  Death  of  one  joint  Mortgagee.  ]~A  fore- 
closure was  decreed,  in  default  of  payment,  to 
three  mortgagees,  who  were  entitled  **  on  a  joint 
account"  Before  the  day  appointed  for  pay- 
ment arrived,  one  of  the  mortgagees  diea: — 
Held,  that  the  foreclosure  could  not  be  made 
absolute,  and  the  court  appointed  a  new  day  for 
payment  to  the  survivors.  Cbokbum  v.  Oiitte, 
22  Beav.  614. 

Vogotiationi  hotwoon  Partiot.]— Where,  in  a 
suit  of  foreclosure,  pending  exceptions  to  the 
master's  report,  which  are  afterwards  disallowed, 
and  after  the  time  fixed  by  the  report  for  the 
payment  of  the  money,  the  plaintiff  negotiates 
with  the  defendants,  with  respect  to  the  pay- 
ment of  his  debt,  he  cannot  applv  to  have  them 
foreclosed  from  the  day  originally  given  them. 
Chvte  V.  Cooper,  1  L.  J.  (0.8.)  Ch.  197. 

Under  16  ft  16  Viet.  o.  86.]— In  February, 
1861,  a  decree  for  foreclosure  was  made,  and  in 
January,  1853,  after  report  made,  it  was  ordered, 
by  consent,  that  the  plaintiff,  the  first  mort- 
gagee, should  be  at  liberty  to  continue  in  posses- 
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tion  natil  the  25th  Jane,  1854,  and  that,  upon 
payment  within  one  week  after  that  date  of  the 
amount  which  should  be  found  due,  the  plaintiff 
should  convey,  &c. ;  but,  in  default  of  payment 
within  that  time,  the  defendants  were  to  be  fore- 
closed without  any  farther  order,  and  without 
any  further  extension  of  time.  Motion  by  second 
mortgagee,  under  statute  15  &  16  Vict.  c.  86,  s.  i8, 
that  the  time  for  foreclosure  might  be  enlarged 
to  the  second  day  of  Michaelmas  term,  and  that 
the  property  might  be  in  the  meantime  sold  by 
and  under  the  direction  of  the  court,  zefased, 
with  costs.     Campbell  v.  Moxhay^  18  Jur.  641. 

Under  6  Geo.  9,  o.  85.] — ^Time  enlaiged  for 
appearance  to  a  bill  of  foreclosure  under  statute 
5  Geo.  2,  c.  26,  notice  in  the  parish  church 
having  been  prevented  while  under  repair. 
Knowlet  v.  Broome^  1  Y.  &  B.  305. 

Uttder  7  Geo.  8,  o.  80.] — ^Under  statute  7  (}eo. 
2,  c.  20,  s.  2,  the  time  for  payment  of  money  on 
mortgage  may  be  enlarged  on  usual  terms. 
Wakerell  v.  Delight,  9  Ves.  86. 

After  8iz  Tears.]  —  Equity  will  not  enlarge 
time  to  redeem  mortgage  after  six  years*  acqui- 
escence, under  forfeiture  by  mortgagor's  own 
consent,  specially  if  there  have  been  any  im- 
provements on  the  estate.  Lant  v.  CrUjpe,  5 
Bro.  P.  C.  200. 

Fourth  Order  for.] — ^Under  circumstances,  a 
fourth  order  made  for  enlargement  of  time  for 
payment  of  mortgage-money.  Edwards  v.  Oun^ 
lijf'e,  1  Madd.  287. 

.  On  a  decree  of  foreclosure,  six  months  were 
given  to  the  mortgagor  in  the  usual  way  ;  then 
six  more  months  were  granted,  which  time  was 
enlarged  for  six  months  longer,  on  his  under- 
taking not  to  ask  for  more  time.  Yet  the  court, 
on  motion,  allowed  him  another  six  months,  to 
be  peremptory,  because  the  estate  was  of  greater 
value  than  the  incumbrance  upon  it.  Anon.j 
Barnard.  221. 

Till  Szoeptio&i  disposed  of.] — ^Where,  in  fore- 
closure suit,  exceptions  are  taken  to  the  master's 
report,  and  the  time  appointed  for  payment  of 
ihe  mortgage-money  is  liKely  to  elapse  before  the 
exceptions  are  heard,  the  defendant  should  apply 
to  the  court,  upon  the  exceptions  being  filed,  to 
have  the  time  enlarged  until  the  exceptions  are 
disposed  of.    Benroize  v.  Cboper,  1  Sim.  k,  S.  364. 

Pending^  Appeal.] — The  time  appointed  for 
redemption  enlarged,  on  terms,  pending  an 
appeal  to  the  House  of  Lords.  Finch  v.  Shaw, 
Myer  v.  Finch,  20  Beav.  555. 

After  Beoree.] — When  a  decree  is  to  foreclose, 
the  court,  in  cases  of  necessity,  will  enlarge  the 
time  for  the  performance  in  paying  the  money, 
though  the  decree  be  signed  and  enrolled.  Cocher 
V.  BeviSy  1  Ch.  Ca.  61. 

The  inrolment  of  an  order  absolute  of  fore- 
closure does  not,  any  more  than  an  inrolment  of 
the  decree  of  foreclosure,  preclude  the  court  from 
again  enlarging  the  time  in  a  proper  case,  and 
upon  the  usual  terms.  Ford  v.  Wadell,  2  Ph. 
51U  ;  17  L.  J.,  Ch.  368  :  12  Jur.  404. 

The  time  fixed,  by  the  decree  in  a  foreclosure 
suit,  for  payment  of  principal,  interest,  and  costs, 
enlarged    by  vice-chancellor,    notwithstanding! 
the  ilecree  had  been  made  absolute,  and  the  j 
onler  absolute  had  been  signed  and  enrolled,  j 


ThomhiU  v.  Manning,  I  Sim.  (VJB.)  451 ;  20 
L.  J.,  Ch.  604. 

In  a  foreclosure  suit,  the  court  will  not  lefiaiB 
from  pronouncing  the  usual  decree  for  a  sale,  at 
the  motion  of  the  defendant,  soggesting  the 
appointment  of  a  receiver,  unless  apon  oonsent; 
but  it  will,  after  decree,  enlarge  the  time  for 
redemption,  on  a  proper  case  being  madeu  Anam^ 
10  It.  Eq.  R.  174. 

Seferenee.] — The  defendant  in  a  foreclosuc 
suit  made  default  in  the  payment  of  the  mort- 
gage debt  at  the  time  and  place  appointed, 
whereupon  the  order  for  foreclosure  was  made 
absolute.  He  then  moved  for  a  reference  to  the 
master  to  compute  subsequent  interest,  and  tax 
subsequent  costs,  and  appoint  a  further  time  for 
payment,  upon  affidavits,  shewing  that  the 
default  had  been  owing  to  accidental  and 
unusual  circimistanoes.  Motion  granted.  J0ne$ 
V.  Oreewieke,  9  Sim.  304;  9  L.  J.,  Ch.  113; 
4  Jur.  216.  S.  P.,  Nanfan  v.  PerhinM,  Cromaitm 
V.  Effingham  (^EarV)^  Joachim  v.  IPDauaU,  Let  v. 
Heath,  Abney  v.  Wordsworth,  Ismoord  t.  Clay- 
pool,  and  Clay  v.  ,  stated  in  the  notes,  9 

Sim.  306,  et  seq. 

Interoit— Vogloet  to  Paj.]— On  bill  of  fxxt- 

closure,  an  order  being  obtained  for  enlarging 
time  for  payment  of  principal  money  on  oonditioQ 
of  interest  being  paid ;  the  defenduit  neglecting 
to  pay  the  interest,  plaintiff  obtained  the  usual 
decree  absolute  on  motion,  as  of  coarse.  A 
petition  to  discharge  this  decree  as  obtained  bf 
surprise  was  dismissed  with  costs.  Jimes  v. 
Boberts,  M'Cle.  &  Y.  567. 

OompmtatioB  otT— Where  the  time  fixei 


by  the  decree  in  a  foreclosure  suit  for  payment 
of  principal  and  interest  and  costs  is  enlaiged, 
the  court  will  direct  subsequent  interest  to  be 
computed  on  the  aggregate  sum  found  due  for 
principal,  interest  and  costs.  Bruere  v.  Whar* 
ton,  7  Sim.  483. 

Where  the  time  for  payment  of  principaL 
interest  and  costs,  undear  a  foredosare  decree. 
is  enlarged,  and  no  terms  are  imposed  as  to  pay- 
ment of  subsequent  interest,  sach.  subsequent 
interest  is  to  be  calculated  upon  the  principal 
due  and  the  unpaid  costs,  and  not  upon  the 
aggregate  of  principal,  interest  and  costs.  IfHt^- 
Jield  V.  BoherU,  7  «fur.  (N.&)  1268  ;  9  W.  R.  844. 

Applieation  refbsed.] — ^A  first  applicatian  br 
a  mortgagor  to  change  the  time  for  the  paynw&t 
of  mortgage-money,  refused.  Xamty  v.  EHwmrd*^ 
4  Buss.  124  ;  6  L.  J.  (».&)  Ch.  20 ;  28  R.  R.  34. 


Where  Mortgagor  fzwratod 
Itenti.] — ^Where,  after  the  second  report  and 
day  of  payment  fixed,  in  a  foreclosure  suit,  the 
mortgagor  was  prevented  by  the  act  of  the  mort- 
gagee from  receiving  the  rents  of  the  propertr, 
the  time  of  payment  was  ordered  to  be  enlazged 
for  three  months,  upon  paymoit  of  the  mort- 
gagor, within  one  month,  of  the  interest  and 
costs  found  due  by  the  report^  notwithstanding 
there  was  a  doubi  whether  the  value  of  the 
security  was  ample.  Oeldard  t.  Hasmky^  1 
Hare,  251 ;  6  Jur.  78. 


Xortgagor  not  Afiisailn — Msrtgagos  hL 
Soeoipt  of  RoatB.] — Upon  a  motkn  bj  mort- 
gagees for  judgment  for  fbreciosiire  abeohxte. 
and  possession  of  the  propertr,  to  which  the- 
mortgagor  did  not  appear,  and  the  mortgagees- 
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had  leceiyed  rents  since  the  date  of  the  certifi- 
cate, the  court  enlarged  the  time  for  redemption 
by  one  month,  and  directed  the  plaintifEs  to  file 
and  deliyer  to  the  registrar  an  affidavit  shewing 
what  would  be  the  balance  due  to  them  up  to 
that  date  for  principal,  interest  and  costs  ;  and 
ozdered  that,  if  the  amount  should  not  be  paid, 
the  defendant  should  be  absolutely  foreclosed, 
and  the  plainti&  should  have  possession  of  the 
property,    Zaoon  v.  Tyrrell^  56  L.  T.  483. 

Xortgagor  not  Insisting  on  Bademption.] — 
On  motion  by  mortgagor  for  further  time  to 
redeem,  and  that  mortgage  should  stand  as 
security  only  for  what  was  bon&  fide  advanced, 
but  forfeited  as  to  what  was  won  at  play : — 
Held,  that,  as  mortgagor  in  a  former  cause,  where 
he  might  have  done  It,  did  not  insist  on  a 
redemption,  the  foreclosures  could  not  regularly 
be  kept  open,  but  on  the  whole  circumstance 
three  months  were  allowed.  Fleetwoods,  Jamen, 
2  Atk.  467. 

8eixe  fMias.] — Upon  scire  facias  taken  out  on 
a  judgment,  defendant  shall  insist  only  on  what 
he  might  have  done  at  the  hearing  of  the  original 
cause.  The  rule  in  equity  is  the  same,  with  this 
difference  only,  that  if  anything  new  have 
happened  since  the  hearing,  defendant  may 
avail  himself  of  it.    Id.  468. 

Before  Puisne  Mortgagee  Foreeloied.] — In  an 

action  by  executors  of  a  mortgagee  against  the 
mortgagor  and  a  puisne  mortgagee  an  order  nisi 
for  foreclosure  was  made,  giving  successive 
periods  of  redemption.  After  the  time  fixed 
for  redemption,  and  before  final  judgment  was 
obtained  against  the  puisne  mortgagee,  and 
before  the  expiration  of  the  time  allowed  to  the 
mortgagor,  the  plaintifb  received  a  sum  of  money 
for  rent.  A  further  account  had  been  taken 
against  the  mortgagor,  and  a  further  day  fixed 
for  redemption  by  him  : — Held,  that  it  was 
irregular  to  fix  a  further  time  for  the  mortgagor 
to  redeem  until  the  puisne  mortgagee  had  been 
finally  foreclosed.  Tne  order  was  to  foreclose 
the  puisne  mortgagee  absolutely,  and  to  take  a 
farther  account  against  the  mortgagor.  Webster 
v.  Patteeon,  53  L.  J.,  Ch.  621 ;  25  Ch.  D.  626 ; 
50  L.  T.  252  ;  32  W.  R.  581. 

o.  Equitable  DCortgaffea. 

8iz  Months  before  Sale.] — In  a  suit  by  an 
ciquitable  mortgagee,  the  decree  will  give  the 
mortgagor  six  months  to  redeem  before  a  sale  of 
the  estate.  Th<nye  v.  OarUide,  2  Y.  &  Coll.  730  ; 
7  L.  J.,  Ex.  Eq.  30. 

Deposit  of  Deeds.] — In  the  decree  upon  a  bill  by 
an  equitable  mortgagee,  the  equitable  mortgagor 
will  be  allowed  six  months  to  redeem  the  depo- 
sited deeds.  Parker  v.  ffousejieldf  2  Myl.  &  K. 
419  ;  4  L.  J.,  Ch.  57. 

Equitable  mortgagees  by  deposit  of  deed  ;  the 
court  refused  to  suspend  the  execution  of  a 
decree  obtained  by  a  mortgagee  until  six  months 
after  hearing  an  appeal,  but  gave  six  months  on 
bringing  the  money  into  court,  consenting  to 
a  receiver,  and  paying  interest  and  costs,  on 
plaintiff  undertaking  to  repay  if  the  decree  should 
be  reversed.  Monkhouse  v.  Bedford  Corporation^ 
17  Vcs.  380. 

Of  Lease.] — ^Where  a  deposit  of  a  lease 

was  made  to  secure  a  debt,  and  from  the  nature 
of  the  transaction  no  interest  was  to  be  paid  on 
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the  principal  sum  secured,  the  equitable  mort- 
gagor, on  a  bill  filed  by  the  equitable  mortgagee 
to  have  the  lease  sold,  is  entitled  to  the  usual 
time  to  redeem.  Meller  v.  Woode^  1  Keen,  16  ; 
5  L.  J.,  Ch.  109. 

d.  Where  Several  Defendants. 

General  Bole.] — As  a  general  but  not  invari- 
able rule,  when  there  are  several  defendants  to 
a  foreclosure  action,  one  period  for  redemption 
should  be  allowed  to  all  the  defendants.  Mutual 
Life  Auwrance  Society  v.  LangUy^  26  Ch.  D.  686  ; 
51  L.  T.  284  ;  32  W.  R.  792. 

Where  there  were  two  defendants  to  a  fore- 
closure action — the  mortgagor  and  a  second  mort- 
gagee who  had  joined  in  the  plaintiff's  security 
to  postpone  his  previously  prior  right,  and  as 
surety  for  the  plaintiff : — Held,  that  only  one 
period  of  six  months  should  be  allowed  for 
redemption  by  both  defendants.  Bartlett  v. 
Rees  (L.  R.  12  Eq.  395)  and  General  Credit  and 
DUcount  Co,  V.  Glegg  (22  Ch.  D.  549)  followed. 
Smith  V.  Olding,  54  L.  J.,  Ch.  250  ;  25  Ch.  D. 
462  ;  50  L.  T.  357  ;  32  W.  R.  386.  Contra,  Svoeet 
V.  Comhley,  25  Ch.  D.  463,  n. 

Queitioni  of  Priority.]— In  a  foreclosure 


suit,  when  questions  as  to  priorities  not  affecting 
the  plaintiff  are  raised  between  co-defendants, 
the  court  will  fix  a  day  certain  for  all  to  redeem 
or  be  foreclosed,  without  prejudice  to  the  rights 
of  the  several  defendants  inter  se.  Bartlett  v. 
Beet,  40  L.  J.,  Ch.  599  ;  L.  R.  12  Eq.  395  ;  25 
L.  T.  373  ;  19  W.  R.  1046. 

Several  Puisne  Xortgagees.]  —  Foreclosure 
ordered  with  one  term  of  redemption  for  all  the 
puisne  mortgagees.  Bartlett  v.  Bees  (L.  R.  12 
Eq.  395)  foUowed.  Oeneral  Credit  and  Bis- 
count  Co,  V.  megff,  52  L.  J.,  Ch.  297  ;  22  Ch.  D. 
549  ;  48  L.  T.  182  ;  31  W.  R.  421. 

A  suit  having  been  instituted  by  a  first  mort- 
gagee to  redeem  or  foreclose  several  subsequent 
incambrances,  the  court  made  a  special  decree 
fixing  a  day  for  any  of  the  subsequent  incum- 
brancers to  redeem  or  to  be  foreclosed.  JBdwards 
V.  MaHin,  28  L.  J.,  Ch.  49  ;  4  Jur.  (N.S.)  1044  ; 
7  W.  R.  30. 

A.,  a  first  mortgagee,  brought  an  action  for 
foreclosure  against  the  mortgagor,  his  trustee  in 
Imnkruptcy,  and  two  subsequent  incumbrancers, 
C.  and  R.  The  defendants  all  appeared,  and 
both  C.  and  R.  delivered  defences.  C.'s  ddfence 
alleged  that  his  mortgage  was  r^:istered  in 
Middlesex  without  notice,  and  therefore  had 
priority  over  R.  R.'s  defence  made  no  answer 
to  this  allegation  : — Held,  that  the  mere  fact 
that  R.'s  defence  did  not  deny  the  allegation  of 
priority  in  C.'s  defence  could  not  be  taken  as  an 
admission  by  R.  of  the  priority  of  C.'s  mortgage ; 
that,  therefore,  the  priorities  were  in  dispute, 
and  the  plaintiff  was  entitled  to  have  only  one 
period  of  redemption,  as  in  Bartlett  v.  Bees  (L.  R. 
12  Eq.  395).    TufdneU  v.  Meholls,  56  L.  T.  152. 

A  first  mortgage  is  prim&  facie  entitled  to  a 
judgment  in  a  foreclosure  action  limiting  only 
one  period  for  redemption,  both  as  against  sub- 
sequent incumbrancers  and  the  mortgagor,  and, 
where  there  are  conflicting  claims  as  to  priority 
between  co-defendants,  the  practice,  as  settled 
by  BaHlett  v.  Bees  (L.  R.  12  Eq.  395),  is  to 
grant  only  one  period  for  redemption.  Where, 
however,  the  defendants  have  put  in  a  defence  or 
appeared  at  the  bar  and  have  proved  or  offered 
to  prove  their  incumbrances,  and  there  is  no 
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judgments ;  some  of  the  jadgment  creditors  gave 
the  mortgagee  notice,  and  he  afterwards  obtained 
a  decree  to  foreclose  the  mortgagor.  Those  who 
gave  notice  may  redeem  as  creditors  for  a 
valuable  consideration,  but  those  who  gave  no 
previons  notice  of  their  judgments  are  barred  of 
all  redemption.  Smith  v.  Valence,  1  Gh.  Rep. 
170.  And  see  Weldon  y.  BallUon,  1  Oh.  Hep. 
171. 

Seeent  Foreoloiure.] — ^BiUbya  conusee  of  a 
statute  of  the  mortgagor,  to  redeem,  after  a 
decree  of  foreclosure,  defendant  pleaded  the 
decree,  and  that  the  statute  was  acknowledged 
pendente  lite,  without  notice  to  him.  Per  cur., 
this  is  a  recent  foreclosure,  and  plaintiff  shall 
redeem,  paying  what  is  due,  with  costs.  CfrUp  y. 
Heath,  7  Vin.  Abr.  62,  pL  2. 

After  Yean.] — ^After  a  decree  of  foreclosure 
made  absolute,  and  an  acquiescence  of  eleyen 
years  in  mortgagee's  possession  under  it,  no  parol 
evidence  of  his  promising  to  account  and 
reconyey  on  payment  of  his  money,  can  be 
admitted.     WichalM  y.  Short,  3  Bro.  P.  C.  568. 

A  decree  of  foreclosure  was  opened  in  this 
case  after  sixteen  years,  the  mortgagee  being 
interested,  and  the  equity  of  redemption  being 
worth  more  than  was  due  on  the  account. 
Bnrgh  v.  Lanton,  16  Vin.  Abr.  476,  pL  2  ;  5  Bro. 
P.  C.  213. 


Erron  of  Form.]  —  A  decree  of  fore- 


closure, after  an  acquiescence  of  twenty  years, 
shall  not  be  set  aside  upon  a  bill  of  review  for 
eiTors  in  form  only,  and  not  of  substance,  and 
therefore  a  demurrer  to  such  a  bill  is  good. 
Jones  V.  Kenrick,  6  Bro.  P.  C.  244. 

Votwithitanding  Mortgagee  has  Sold.] — In  a 
foreclosure  action  the  mortgagor  can  redeem 
after  the  order  for  foreclosure  absolute,  and 
notwithstanding  that,  after  the  order,  the  mort- 
gagee may  have  disposed  of  his  interest  to  a 
purchaser ;  but  whether  or  not  he  shall  be 
allowed  so  to  redeem  lies  in  the  discretion  of  the 
court,  and  depends  on  the  circumstances  of  each 
particular  case.  Campbell  y.  Holyland,  47 
L.  J.,  Ch.  145 ;  7  Ch.  D.  166  ;  38  L.  T.  128.  S,  C, 
26  W.  R.  160. 

Surprise.] — On  bill  for  foreclosure,  and  order 
being  obtained  enlarging  payment  of  principal 
money  due  on  condition  of  interest  being  paid,  the 
defendant  neglecting  to  pay  the  interest,  plaintiff 
obtained  the  usual  decree  absolute,  on  motion  of 
course.  Petition  to  discharge  decree  as  obtained 
by  surprise  was  dismissed  with  costs.  Jonee  y. 
Boberts,  M'Ole.  &  Y.  567. 

Fraud.] — After  a  foreclosure  decree  absolute 
a  mortgagor  will  not  be  allowed  to  redeem, 
although  he  alleges  that  the  decree  was  obtained 
by  fraud.  He  must  seek  to  have  it  set  aside. 
Patch  y.  Ward,  7  L.  T.  413  ;  11  W.  R.  136. 

Setting  Aside.] — W.,  as  solicitor  of  V.,  a 
second  mortgagee,  received  the  rents  of  the 
mortgaged  property.  The  first  mortgagees 
obtain^  a  decree  for  foreclosure,  and  a  first 
report  was  made  finding  what  was  due  to  them. 
W.  paid  them  off  with  his  own  money,  in  V.'s 
name,  and  also  paid  off  V.  The  proceedings 
went  on  without  W.'s  interest  being  disclosM, 
and  shortly  aftei-wards  a  second  report  was  made 


finding  what  was  due  to  V.  in  respect  of  his  own 
security,  and  of  what  he  had  paid  to  the  first 
mortgagees,  after  allowing  for  the  rents  receiyed 
by  him.  P.,  the  mortgagor,  not  paying  this,  an 
order  absolute  for  forecloisure  was  made,  V. 
making  the  usual  affidayit  that  he  had  receiyed 
nothing  towards  payment  of  the  sum  found  due. 
Between  the  second  report  and  the  making  thia 
affidayit  W.  had  gone  on  receiving  rents.  He 
was  entitled  to  an  undisputed  thini  mortgage, 
giyen  him  by  P.,  on  the  same  property.  P., 
twelve  years  afterwards,  filed  a  bill  to  impeadk 
the  order  for  foreclosure  absolute  as  haying  been 
obtained  by  fraud : — ^Held,  that  it  was  not  the 
duty  of  W.,  when  he  became  owner  <tf  the  mort- 
gages, to  disclose  his  interest,  and  make  himself 
a  party  to  the  proceedings ;  and  that»  although 
the  affidayit  maae  by  V.  was  in  the  circumstances 
irregular,  the  irr^fnlarity  did  not  proye  any 
fraudulent  design  on  the  part  of  W.,  as  it  was 
a  doubtful  question  whether  he  was  not  entitled 
to  retain  the  rents  towards  satisfaction  of  this 
third  mortgage,  which  he  claimed  to  do ;  and  if 
he  was  so  entitled  y.*s  affidavit  was  substantially 
correct :  and  that,  therefore,  the  decree  for  fore- 
closure absolute  could  not  be  set  aside.  Patch 
y.  Ward,  L.  B.  8  Oh.  203 ;  18  L.  T.  134 ;  1^ 
W.  R.  441. 


Against  alleged  Heir  of  Xortgagor.]^* 


Judgment  was  giyen  in  a  foreclosure  action 
against  the  son  and  supposed  heir-at-law  of  C. 
A  contract  for  sale  of  the  property  was  entered 
into,  but  the  chief  clerk  declined  to  sanction  it, 
there  being  no  proper  eyidence  that  the  defien- 
dant  was  heir-at-law.  On  an  application  to 
amend  the  writ  and  pleadings  by  adding  the 
name  of  any  person  claiming  to  be  the  true 
heir-at-law,  or  to  set  aside  the  judgment,  the 
judgment  was  set  aside  and  the  action  dismissed 
without  costs.  Lancaster  Banking  Cb.  y» 
Oaoper,  9  Ch.  D.  694  ;  27  W.  R.  164. 

First  Xortgagee  Foroeloiiiig  Seeond  aid 
Deyiting  to  Mortgagor.] — ^A.  mortgages  land  to 
B.,  and  afterwards  mortgages  the  same  land  to 
0.  B.,  the  first  mortgagee,  forecloses  C,  and 
afterwards  devises  the  premises  to  the  mortgagor. 
Whether  0.  may  now  in  equity  set  aside  the 
first  mortgage,  qussre.  Cook  y.  Sadler,  2  Yem.. 
235. 

Plea  in  Bar.] — ^Bill  to  redeem  mortgagee  being 
oyerpaid  : — Defence  of  foreclosure,  signed  and 
inroUed,  is  good  plea  in  bar.  Malloch  y.  Qattim^ 
Dick.  66. 

Beiiiting — Costs.] —  Mortgagee  resisting  the 
right  to  redemption,  on  the  ground  of  a  decree  of 
foreclosure  coUusively  obtained,  decreed  to  pay 
so  much  of  the  costs  as  was  occasioned  by  h& 
resistance.  Harvey  y.  Tebbutt,  1  J.  &  W.  197 ; 
21  R.  R.  146. 

b.  Subsequent  Beoeipt  of  Rente  and  Profits. 

After  Default  of  Payment.]— When  a  mort- 
gagee receives  rents  after  default  is  made  in 
payment  of  the  principal  and  interest  on  the 
day  fixed  by  the  chi^  clerk^s  certificate,  but 
before  the  affidavit  of  such  de&ult  is  made,  an 
order  for  final  foreclosure  will  be  granted  with- 
out further  account.  Cbnetable  y.  Hoteiek,  5  Jur. 
m.8.)  331 ;  7  W.  R.  160.  S.  P.,  National  BuUdin^ 
Society  v.  Baper,  61  L.  J.,  Oh.  73  ;  [1892]  1  Ch^ 
54  ;  65  L.  T.  668 ;  40  W.  R.  73. 
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After  Aeeonnt  taken.! — ^A  foreclosure  is  not 
complete  until  the  final  order  has  been  made, 
and  the  final  order  cannot  be  obtained  if  rents 
haye  been  received  by  the  mortgagee  since  the 
account  was  taken.  Preet  v.  CuJte^  L.  B.  6  Ch. 
645. 

Opening  Aoeonnt.] — ^A  mortgagee  in  possession, 
who  receives  a  snm  by  way  of  rent  from  the 
mortgaged  property  in  the  interval  between  the 
filing  of  the  chidE  clerk's  certificate  and  the  day 
fixed  for  payment,  thereby  opens  the  account 
and  cannot  get  a  final  order  without  getting 
another  certificate  fixing  another  day  for  redemp- 
tion. Allen  V.  Edwards,  42  L.  J.,  Ch.  455  ;  21 
W.  R.  471. 

After  Beport.] — ^A  mortgagee  received  rents 
between  the  master's  report  and  the  day  fixed 
for  the  payment;  default  being  made: — Held, 
that  the  mortgagee  was  not  then  entitled  to  an 
order  absolute.  Qarlich  y.  Jaokson,  4  Beav. 
154. 

Farther  Beferenoe.] — If   a   mortgagee 

receives  rents  after  the  master's  report  and  before 
the  day  appointed  for  payment,  there  must  be  i^ 
further  reference  and  account  and  a  new  day 
appointed  for  payment.  Alden  v.  Foster,  5  Beav. 
692.    S.  P.,  MIU  V.  Griffiths,  7  Beav.  83. 

7  Oof  tf .]  —  Where   a   mortgagee   receives 

rents  between  the  report  and  the  day  of  pay- 
ment, it  is  not  the  practice,  on  directing  the 
accounts  to  be  continued,  and  the  time  to  be 
extended,  to  order  the  mortgagor  forthwith  to 
pay  the  arrears  of  interest  and  costs.  Buchanan 
T.  Chreemoay,  12  Beav.  355. 


13.  Staying. 

On  Payment  into  Court.] — In  a  suit  for  fore- 
doeure,  on  motion  by  a  subsequent  mortgagee, 
the  bill  was  ordered  to  be  dismissed  on  the 
mover  paying  into  court  a  fixed  sum  on  or  before 
a  day  specified,  to  answer  the  plaintiffs  claim, 
and  the  costs  of  the  plaintiff  and  other  defen- 
dants.    ChaUie  v.  Gicynne,  1  Kay  (App.)  xlvi. 

In  a  foreclosure  suit  by  a  subsequent  mort- 
gagee (to  which  the  prior  mortgagees  were 
parties),  an  order  was  made  on  the  motion  of 
the  mortgagor  to  stay  proceedings,  and  that  the 
plaintiff  should  reconvey  the  estates  subject  to 
the  prior  mortgages,  on  payment  into  court  of  a 
sum  sufficient  to  satisfy  the  amount  due  to  him 
for  principal,  interest  and  costs  (as  between 
solicitor  and  client)  of  him  and  all  the  other 
mortgagees,  defendants  in  the  suit.  Lastett  v. 
Cliffs,  9  L.  J.,  Ch.  393.    Affirmed,  5  Jur.  493. 

Terms  of.] — ^In  a  foreclosure  suit  the  court 
will  not  stay  proceedings  on  the  application  of  a 
defendant,  except  upon  the  terms  of  his  paying 
down,  or  having  previously  paid  or  tendered  to 
the  plaintiff  Y&  principal  and  interest,  and  all 
the  costs  of  the  suit.  Paynter  v.  Carmo,  1  Kay 
(App.)  xxxvi. ;  23  L.  J.,  Ch.  596  ;  18  Jur.  417  ; 
2  Eq.  B.  496  ;  2  W.  B.  345. 

BMiiting.] — Other  incumbrancers,  who  are 
parties  to  the  suit,  have  not  such  an  interest  in 
it  as  to  enable  them  successfully  to  oppose  a 
motion  to  stay  proceedings,  because  the  plaintiff 
might  at  any  time  dismiss  the  bill  against  them 
upon  payment  of  their  costs.    Ih, 


On  Payment  on  ftitiire  Day.] — ^The  court  will 
not  make  an  order  to  stay  proceedings  upon 
payment  of  principal,  interest,  and  costs  on  a 
future  specified  day,  however  near,  because  the 
right  of  a  mortgagee  is  to  pursue  any  or  all  of 
his  remedies  without  hindrance,  until  he  actually 
obtains  payment  of  his  demand.    Ih. 

By  Plaintiif  in  hii  own  8iiit.]~A  decree  was 
made  in  a  suit  for  the  administration  of  a  mort- 
gagor's estate.  The  mortgagee  afterwards  filed 
a  foredoeure  bill,  but  subsequently  obtained  full 

Eayment  in  the  administration  suit : — ^Hdd,  that 
e  was  entitled  to  stay  proceedings  in  his  own 
suit,  and  to  have  the  costs  of  it.  Broohshank 
V.  Higginbottom,  Bent  v.  Buckley,  31  Beav.  35. 

Two  Suits.] — ^When  an  action  was  commenced 
by  an  equitable  mortgagee,  whose  claim  was  dis- 
puted, to  establish  his  charge,  and  also  seeking 
general  administration,  and  the  usual  adminis- 
tration decree  as  to  personalty  was  subsequently 
made  under  an  administration  summons  taken 
out  by  another  creditor,  the  court  stayed  all  pro- 
ceedings in  the  first  action,  added  an  inquiry 
as  to  incumbrances  to  the  decree,  and  gave  the 
conduct  of  the  decree  to  the  plaintiff  in  the 
first  action.  Matthetos  v.  Matthews,  WUlyams 
V.  Matthews,  45  L.  J.,  Ch.  711  ;  34  L.  T.  718. 

Bill  by  a  mortgagee  for  an  account,  and  for 
foreclosure,  and  a  sale  after  a  decree  in  a  credi- 
tor's suit,  under  which  the  plaintiff  in  a  second 
suit  had  gone  in  before  the  master  and  proved 
his  charge  before  he  filed  his  bill,  application  to 
stay  the  proceedings  in  the  second  cause,  as 
involving  the  same  accounts,  refused ;  the  plain- 
tiff having  more  speedy  and  effectual  relief,  is 
entitled  to  go  on  ;  as,  where  there  are  litigated 
points  beyond  that  of  the  amount  of  his  demand, 
he  is  required  to  go  on,  in  his  separate  suit,  up 
to  stich  point,  as  all  ulterior  relief  can  be  equally 
had  in  the  suit  first  instituted  ;  and,  as  to  stay- 
ing the  proceedings  in  the  first  suit,  while 
properly  conducted,  the  oourt,  however  anxious 
to  guard  against  unnecessary  expense,  has  no 
authority.     Uniaeke  v.  Boehford,  1  Moll.  216. 

Evidence.] — On  a  motion  by  a  defendant  in  a 
foreclosure  suit  to  stay  proceedings  on  payment 
of  principal,  interest  and  costs,  the  defendant 
need  not  produce  an  affidavit  to  shew  that  he 
is  the  only  person  entitled  to  redeem.  Biggin 
V.  Clieetluim  (2  Hare,  80)  disapproved  of.  Beeves 
V.  Glastonbury  Canal  Co.,  14  Sim.  351. 

Palatine  Court.] — The  court  will  not  stay 
proceedings  in  an  action  for  foreclosure  or  sale 
commenc^  in  the  palatine  court  of  Lancaster, 
where  the  property  is  beyond  the  limit  of  the 
jurisdiction  of  the  pidatine  oourt  but  both 
mortgagees  and  mortgagors  are  within  such 
jurisdiction.  Longdendale  Cotton  Spinmnj  Co,., 
In  re,  8  Ch.  D.  150 ;  38  L.  T.  776 ;  26  W.  B. 
491. 

14.  Proceedings  fob, 

a.  Form  of,  1739. 

b.  Disclaimer,  1742. 

c.  Defendant  out  of  Jurisdiction,  1743.         « 

d.  Non-appearance  of  Defendant,  1744. 

e.  Proof  of  Mortgage,  1745. 
/.  Form  of  Decree,  1747. 

g.  Dismissal  of  Bill  «b  Bedeem-^See  Bs- 
DBMPTION,      PBOOEBDINGS     FOB,     IK 

OE17BBAL,  ante,  L.  5  a,  coL  1686.       .    . 
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judgments  ;  some  of  the  judgment  creditors  gave 
the  mortgagee  notice,  and  he  afterwards  obtained 
a  decree  to  foreclose  the  mortgagor.  Those  who 
gave  notice  maj  redeem  as  creditors  for  a 
valuable  consideration^  but  those  who  gave  no 
preyiouB  notice  of  their  judgments  are  barred  of 
all  redemption.  Smith  y.  Valenody  1  Ch.  Rep. 
170.  And  see  Weldon  y.  BallUon^  1  Ch.  Bep. 
171. 

Seeent  Foreolorare.] — Bill  by  a  conusee  of  a 
statute  of  the  mortgagor,  to  redeem,  after  a 
decree  of  foreclosure,  defendant  pleaded  the 
decree,  and  that  the  statute  was  acknowledged 
pendente  Ute,  without  notice  to  him.  Per  cur., 
this  is  a  recent  foreclosure,  and  plaintiff  shall 
redeem,  p^ng  what  is  due,  with  costs.  Crisp  v. 
Heath,  7  Yin.  Abr.  52,  pL  2. 

After  Tears.] — ^After  a  decree  of  foreclosure 
made  absolute,  and  an  acquiescence  of  eleyen 
years  in  mortgagee's  possession  under  it,  no  parol 
evidence  of  kis  promising  to  account  and 
reconvey  on  payment  of  bis  money,  can  be 
admitted.     Wichalse  v.  Short,  8  Bro.  P.  C.  668. 

A  decree  of  foreclosure  was  opened  in  this 
case  after  sixteen  years,  the  mortgagee  being 
interested,  and  the  equity  of  redemption  being 
worth  more  than  was  due  on  the  account. 
Burgh  v.  Lanton,  15  Vin.  Abr.  476,  pL  2  ;  6  Bro. 
P.  C.  213. 


Erron  of  Form.]  —  A  decree  of  fore- 


closure, after  an  acquiescence  of  twenty  years, 
shall  not  be  set  aside  upon  a  biU  of  review  for 
errors  in  form  only,  and  not  of  substance,  and 
therefore  a  demurrer  to  such  a  bill  is  good. 
Jones  V.  KenricJt,  5  Bro.  P.  C.  244. 

Votwithstanding  Mortgagee  has  Sold.] — In  a 
foreclosure  action  the  mortgagor  con  redeem 
after  the  order  for  foreclosure  absolute,  and 
notwithstanding  that,  after  the  order,  the  mort- 
gagee may  have  disposed  of  his  interest  to  a 
purchaser  ;  but  whether  or  not  he  shall  be 
allowed  so  to  redeem  lies  in  the  disci*etion  of  the 
court,  and  depends  on  the  circumstances  of  each 
particular  case.  Campbell  y.  Holyland,  47 
L.  J.,  Ch.  145 ;  7  Ch.  D.  166  ;  38  L.  T.  128.  S,  C, 
26  W.  R.  160. 

Sorpriie.] — On  bill  for  foreclosure,  and  order 
being  obtained  enlarging  payment  of  principal 
money  due  on  condition  of  interest  being  paid,  the 
defendant  neglecting  to  pay  the  interest,  plaintiff 
obtained  the  usual  decree  absolute,  on  motion  of 
course.  Petition  to  discharge  decree  as  obtained 
by  surprise  was  dismissed  with  costs.  Jones  y. 
Boberts,  M'Cle.  &  Y.  567. 

Fraud.] — ^After  a  foreclosure  decree  absolute 
a  mortgagor  will  not  be  allowed  to  redeem, 
although  he  alleges  that  the  decree  was  obtained 
by  fraud.  He  must  seek  to  have  it  set  aside. 
Patch  y.  Ward,  7  L.  T.  413  ;  11  W.  R.  136. 

Setting  Aside.]— W.,  as  solicitor  of  V.,  a 
second  mortgagee,  received  the  rents  of  the 
mortgaged  property.  The  first  mortgagees 
obtained  a  decree  for  foreclosure,  and  a  first 
report  was  made  finding  what  was  due  to  them. 
W.  paid  them  off  with  his  own  money,  in  V.'s 
name,  and  also  paid  off  V.  The  proceedings 
went  on  without  W.'s  interest  being  disclosed, 
and  shortly  afterwards  a  second  report  was  made 


finding  what  was  due  to  V.  in  respect  of  his  own 
security,  and  of  what  he  had  paid  to  the  first 
mortgagees,  after  allowing  for  the  rents  received 
by  him.  P.,  the  mortgagor,  not  paying  this,  an 
order  absolute  for  for^slosure  was  made,  Y. 
making  the  usual  affidavit  that  he  had  received 
nothing  towards  payment  of  the  sum  found  due. 
Between  the  second  report  and  the  making  this 
affidavit  W.  had  gone  on  receiving  rents.  He 
was  entitled  to  an  undisputed  thincl  mortgage, 
given  him  by  P.,  on  the  same  property.  P^ 
twelye  years  afterwards,  filed  a  bill  to  impeach 
the  order  for  foreclosure  absolute  as  haying  been 
obtained  by  fraud : — Held,  that  it  was  not  the 
duty  of  W.,  when  he  became  owner  of  the  mort- 
gages, to  disclose  his  interest,  and  make  himself 
a  party  to  the  proceedings ;  and  that,  although 
the  affidavit  made  by  V .  was  in  the  drcumstanoes 
irregular,  the  irregularity  did  not  proye  any 
fraudulent  design  on  the  part  of  W.,  as  it  was 
a  doubtful  question  whether  he  was  not  entitled 
to  retain  the  rents  towards  satisfaction  of  this 
third  mortgage,  which  he  claimed  to  do ;  and  if 
he  was  so  entitled  y.*s  affidavit  wassubstantiallj 
correct :  and  that,  therefore,  the  decree  for  fore* 
closure  absolute  could  not  be  set  aside.  Patch 
T.  Ward,  L.  R.  S  Ch.  203 ;  18  L.  T.  134 ;  16^ 
W.  R.  441: 

Against  alleged  Heir  of  Xortgagor.^ — 

Judgement  was  given  in  a  foreclosure  action 
against  the  son  and  supposed  heir-at-law  of  C. 
A  contract  for  sale  of  the  property  was  entered 
into,  but  the  chief  clerk  declined  to  sanction  it, 
there  being  no  proper  evidence  that  the  defen- 
dant was  heir-at-law.  On  an  application  to 
amend  the  writ  and  pleadings  by  adding  the 
name  of  any  person  claiming  to  be  the  true 
heir-at-law,  or  to  set  aside  the  judgment,  the 
judgment  was  set  aside  and  the  action  dismissed 
without  costs.  Iioneaster  Banking  Co.  t» 
Cboper,  9  Ch.  D.  694  ;  27  W.  R,  164. 

First  Mortgagee  Foreeloiing  Seeond  aid 
Deviting  to  Mortgagor.] — ^A.  mortgages  land  to 
B.,  and  afterwards  mortgages  the  same  land  to 
C.  B.,  the  first  mortgagee,  foredoses  C,  and 
afterwards  devises  the  premises  to  the  mortgagor. 
Whether  C.  may  now  in  equity  set  aside  the 
first  mortgage,  quaere.  Cook  y.  Sadler,  2  Vem^ 
285. 

Plea  in  Bar.] — ^Bill  to  redeem  mortgagee  being 
overpaid  : — Defence  of  foreclosure,  signed  and 
inrolled,  is  good  plea  in  bar.  Malloek  v.  OaU&ny 
Dick.  66. 

Beiisting — Coetf.] — Mortgagee  resisting  the 
right  to  redemption,  on  the  ground  of  a  decaree  of 
foreclosure  coUusively  obtained,  decreed  to  pay 
so  much  of  the  costs  as  was  occasioned  by  his 
resistance.  Harvey  v.  Tbbbutt,  1  J.  &  W.  197 ; 
21  R.  R.  145. 

b.  Subsequent  Beceipt  of  Rente  and  Profits. 

After  Default  of  Payment.] — ^When  a  mort- 
gagee receives  rents  after  default  is  made  in. 
payment  of  the  principal  and  interest  on  the 
day  fixed  by  the  chi^  derk^s  certificate,  bot 
before  the  affidavit  of  such  default  is  made,  an 
order  for  final  foreclosure  will  be  mnted  with- 
out further  account.  Constable  t.  Hounek,  5  Jnr. 
(N.S.)  331 ;  7  W.  R.  160.  S.  '^,,  National  Building 
Society  v.  Ba2)er,  61  L.  J.,  Ch,  73  ;  [1892]  1  Ch. 
64  ;  66  L.  T.  668 ;  40  W.  R.  73. 
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After  Aeeonnt  taken.] — ^A  lorecloeare  is  not 
complete  until  the  final  order  has  been  made, 
and  tiie  final  order  cannot  be  obtained  if  rents 
have  been  received  by  the  mortgagee  since  the 
account  was  taken.  Prees  y.  Cuke,  L.  R.  6  Ch. 
645. 

Opening  Aoeonnt.] — ^A  mortgagee  in  possession, 
who  reoeiyes  a  sum  by  way  of  rent  from  the 
mortgaged  property  in  the  interval  between  the 
filing  of  the  chi^  clerk*s  certificate  and  the  day 
fixed  for  payment,  thereby  opens  the  account 
and  cannot  get  a  finid  order  without  getting 
another  certificate  fixing  another  day  for  lidemp- 
tion.  Allen  v.  Edwards,  42  L.  J.,  Ch.  455  ;  21 
W.  R.  471. 

After  Report.] — ^A  mortgagee  received  rents 
between  the  master's  report  and  the  day  fixed 
for  the  payment ;  default  being  made  : — Held, 
that  the  mortgagee  was  not  then  entitled  to  an 
order  absolute.  Garlick  y.  Jaekton^  4  Beav. 
154. 

Farther  Beferenoe.] — If   a   mortgagee 

receives  rents  after  the  master's  report  and  before 
the  day  appointed  for  payment,  tJiere  must  be  9k 
further  reference  and  account  and  a  new  day 
appointed  for  payment.  Alden  v.  Foster,  5  Beav. 
692.    S.  P.,  Ellis  V.  Griffitlis,  7  Beav.  83. 

Ooits.] — Where   a   mortgagee   receives 


rents  between  the  report  and  the  day  of  pay- 
ment, it  is  not  the  practice,  on  directing  the 
accounts  to  be  continued,  and  the  time  to  be 
extended,  to  order  the  mortgagor  forthwith  to 
pay  the  arrears  of  interest  and  costs.  Buchanan 
T.  Qreenway,  12  Beav.  355. 


13.  Staying. 

On  Payment  into  Court.] — In  a  suit  for  fore- 
closure, on  motion  by  a  subsequent  mortgagee, 
the  bill  was  ordered  to  be  dismissed  on  the 
mover  paying  into  court  a  fixed  sum  on  or  before 
a  day  specified,  to  answer  the  plaintiffs  claim, 
and  the  costs  of  the  plaintiff  and  other  defen- 
dants.    ChaUie  v.  Gwynne,  1  Kay  (App.)  xlvi. 

In  a  foreclosure  suit  by  a  subsequent  mort- 
gagee (to  which  the  prior  mortgagees  were 
parties),  an  order  was  made  on  the  motion  of 
the  mortgagor  to  stay  proceedings,  and  that  the 
plaintiff  should  reconvey  the  estates  subject  to 
the  prior  mortgages,  on  payment  into  court  of  a 
sum  sufficient  to  satisfy  the  amount  due  to  him 
for  principal,  interest  and  costs  (as  between 
solicitor  and  client)  of  him  and  all  the  other 
mortgagees,  defendants  in  the  suit.  Lastett  v. 
Cliffe,  9  L.  J.,  Ch.  393.    Affirmed,  5  Jur.  493. 

Terms  of.] — ^In  a  foreclosure  suit  the  court 
will  not  stay  proceedings  on  the  application  of  a 
defendant,  except  upon  the  terms  of  his  paying 
down,  or  having  previously  paid  or  tendered  to 
the  plaintiff  h&  principal  and  interest,  and  all 
the  costs  of  the  suit.  Paynter  v.  Carew,  1  Kay 
(App.)  xxxvi. ;  23  L.  J.,  Ch.  596  ;  18  Jur.  417  ; 
2  Eq.  R.  496  ;  2  W.  R.  345. 

Besiiting.] — Other  incumbrancers,  who  are 
parties  to  the  suit,  have  not  such  an  interest  in 
it  as  to  enable  them  successfully  to  oppose  a 
motion  to  stay  proceedings,  because  the  plaintiff 
might  at  any  time  dismiss  the  bill  against  them 
upon  payment  of  their  costs.    lb. 


(hi  Payment  on  fbtare  Day.] — ^The  court  will 
not  make  an  order  to  stay  proceedings  upon 
payment  of  principal,  interest,  and  costs  on  a 
future  specified  day,  however  near,  because  the 
right  of  a  mortgagee  is  to  pursue  any  or  all  of 
his  remedies  wi&out  hindrance,  until  he  actually 
obtains  payment  of  his  demand.    Ih. 

By  Plaintiff  in  his  own  Suit] — A  decree  was 
made  in  a  suit  for  the  administration  of  a  mort- 
gagor's estate.  The  mortgagee  afterwards  filed 
a  foreclosure  biU,  but  subsequently  obtained  f uU 
payment  in  the  administration  suit : — Held,  that 
he  was  entitled  to  stay  proceedings  in  his  own 
suit,  and  to  have  the  costs  of  it.  Brookshank 
V.  HigginhaUom,  Bent  v.  Buckley,  81  Beav.  35. 

Two  Suits.] — ^When  an  action  was  commenced 
by  an  equitable  mortgagee,  whose  claim  was  dis- 
puted, to  establish  his  charge,  and  also  seeking 
general  administration,  and  the  usual  adminis- 
tration decree  as  to  personalty  was  subsequently 
made  under  an  administration  summons  taken 
out  by  another  creditor,  the  court  stayed  all  pro- 
ceedings in  the  first  action,  added  an  inquiry 
as  to  incumbrances  to  the  decree,  and  gave  the 
conduct  of  the  decree  to  the  plaintiff  in  the 
fast  action.  Matthews  v.  Matthews,  Willyams 
V.  Matthews,  45  L.  J.,  Ch.  711  ;  34  L.  T.  718. 

Bill  by  a  mortgagee  for  an  account,  and  for 
foreclosure,  and  a  sale  after  a  decree  in  a  credi- 
tor's suit,  under  which  the  plaintiff  in  a  second 
suit  had  gone  in  before  the  master  and  proved 
his  charge  before  he  filed  his  bill,  application  to 
stay  the  proceedings  in  the  second  cause,  as 
involving  the  same  accounts,  refused ;  the  plain- 
tiff having  more  speedy  and  effectual  rehef,  is 
entitled  to  go  on  ;  as,  where  there  are  litigated 
points  beyond  that  of  the  amount  of  his  demand, 
he  is  required  to  go  on,  in  his  separate  suit,  up 
to  such  point,  as  aU  ulterior  relief  can  be  equally 
had  in  the  suit  first  instituted ;  and,  as  to  stay- 
ing the  proceedings  in  the  first  suit,  while 
properly  conducted,  the  court,  however  anxious 
to  gaaid  against  unnecessary  expense,  has  no 
authority.     Umacke  v.  Boehford,  1  MolL  216. 

Evidence.] — On  a  motion  by  a  defendant  in  a 
foreclosure  suit  to  stay  proceedings  on  payment 
of  principal,  interest  and  costs,  the  defendant 
need  not  produce  an  affidavit  to  shew  that  he 
is  the  only  person  entitled  to  redeem.  Piggvn. 
V.  ClieetJutm  (2  Hare,  80)  disapproved  of.  Beeves 
V.  OlastonbuTnf  Qmal  Co,,  14  Sim.  351. 

Palatine  Court.] — The  court  will  not  stay 
proceedings  in  an  action  for  foreclosure  or  sale 
commenc^  in  the  palatine  court  of  Lancaster, 
where  the  property  is  beyond  the  limit  of  the 
jurisdiction  of  the  palatine  court  but  both 
mortgagees  and  mortgagors  are  within  such 
jurisdiction.  Loiigdendale  Cotton  Spinninj  6b., 
In  re,  8  Ch.  D.  150 ;  38  L.  T.  776 ;  26  W.  R. 
491. 

14.  Pboceedinos  fob, 

a.  Form  of,  1739. 
h.  Disclaimer,  1742. 

c.  D^endant  out  of  Jurisdiction,  1743.         < 

d.  Non-appearance  of  Defendant,  1744. 

e.  Proof  of  Mortgage,  1745. 
/.  Form  of  Decree,  1747. 

g.  Dismissal  of  Bill  «b  Redeem— iSSw  Re- 
demption, Pbooeedinos  fob,  Ik 
Oenebal,  ante,  L.  5  a,  coL  1686. 
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h.  Reference  for  Inquiiy,  1752. 
i.  Accounts,  1754. 
j.  Revivor,  1757. 

a.  Form  ofl 

What  Relief  to  be  aiked.]— The  fact  that  a 
bill  does  not  pray  for  foreclosure  is  not  a  sufficient 
reason  for  refusing  the  assistance  of  the  court. 
Hutton  V.  Sealy,  27  L.  J.,  Ch.  263 ;  4  Jur.  (isr.B.) 
450 ;  6  W.  R.  350. 

General  Creditor'f  Bait.]^Where  a  plaintiff, 
claiming  as  mortgagee,  frames  his  bill  also  as  a 
general  creditor's  suit,  the  course  is,  that  he 
should  go  in  under  the  general  decree  for  an 
account ;  and,  if  not  satisfied  under  that,  then  go 
for  the  unsatisfied  balance  against  his  particular 
security.    Sttnie  v.  Van  Heythuyten^  18  Jur.  844. 

Sammons.] — ^There  is  no  jurisdiction  to  give 
judgment  for  foreclosure  upon  summons,  although 
the  facts  are  not  in  dispute.  Lloyd  v.  David 
Lloyd  4'  Co.,  26  W.  R.  572. 

Pending  Winding-up.] — Liberty  to  a  mort- 
gagee, pending  a  winding-up,  to  institute  a  suit 
for  foreclosure  refused,  there  being  no  special 
difficulty,  and  it  being  competent  to  him  to 
obtain  Uie  proper  order  in  chambers  without  the 
necessity  of  a  suit.  St.  Cnthhert  Lead  Smelting 
Co.y  In  rtf,  35  Beav.  384. 

Short  Cause.] — Bill  of  foreclosure  cannot  be 
set  down  as  a  short  cause,  except  by  consent. 
RaMeigh  v.  Layman,  2  Madd.  147. 

It  is  contrary  to  the  practice  to  advance  a  fore- 
closure suit  to  be  heard  as  a  short  cause,  unless 
with  the  consent  of  the  defendant ;  but  see  the 
4th  genend  order,  9th  May,  1839.  Letoin  v. 
Moline,  1  Beav.  99  ;  8  L.  J.,  Ch.  96. 

Writ  specially  Endorsed  under  Ord.  III.  r.  6.] 

— ^Where  the  writ  in  an  action  for  foreclosure 
was  also  specially  indorsed  under  Ord.  III.  r.  6, 
with  a  claim  for  the  amount  due  on  the  covenant 
to  pay  in  the  mortgage  deed,  an  application  to 
enter  judgment  against  the  mortgagor  under 
Ord.  XIV.  r.  1,  for  the  amount  claimed,  before 
the  action  was  heard,  was  refused.  Sill  v.  Side- 
bottom,  47  L.  T.  224. 

Suit  for  Recovery  of  Money.] — The  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27,  s.  40)  may  be 

S leaded  to  a  bill  of  foreclosure ;  a  foreclosure  suit 
eing  in  fact  a  suit  for  the  recovery  of  the  money 
secured  by  the  mortgage.  Learman  v.  Wychef 
fl  Sim.  570;  9L.  J.,Ch.  76. 

Aotion  for  Recovery  of  Land.] — ^A  foreclosure 
action  is  not  an  action  for  the  recovery  of  land 
within  the  meaning  of  rules  of  court,  1875, 
Ord.  XVII.  r.  2.  Tatoell  v.  Slate  Co.,  3  Ch.  D. 
629. 

Although  a  foreclosure  action  is  an  action  for 
the  recovery  of  land,  a  foreclosure  judgment 
absolute  is  not  a  judgment  for  the  recovery  of 
the  possession  of  land  within  the  meaning  of 
the  Judicature  Act,  Ord.  XL  II.  r.  3,  and  conse- 
quently cannot  be  enforced  by  writ  of  possession. 
Wood  V.  Wheater,  52  L.  J.,  Ch.  144 ;  22  Ch.  D. 
281 ;  47  L.  T.  440 ;  31  W.  R.  117. 

SoliTory  of  Possession — Ex  parte  Application.] 
•-  Y  here  a  summons  for  foreclosure  does  not  ask 


for  delivery  of  possession,  the  sabsequent  order 
for  foreclosure  absolute  and  delivery  of  poesessimt 
will  not  be  made  ex  parte.  Le  Bat  v.  Oratd,  64 
L.  J.,  Ch.  368. 

Where  an  order  nisi  for  foreclosure  and  poases- 
sion  had  been  made,  the  order  absolute  was  made 
ex  parte.  WUJiaU  v.  Nixon,  64  L.  J.,  Ch.  616 ; 
28  Ch.  D.  413  ;  33  W.  R.  565. 

In  a  foreclosure  action  the  plaintiff  did  not 
ask  for  possession  in  his  originating  summons. 
An  order  for  foreclosure  abw>lute  having  been 
made,  the  plaintiff  applied  ex  parte  for  delivery 
of  possession.  The  defendant  had  not  appeared :  ' 
— Held,  that  after  foreclosure  absolute  the  court 
could  make  such  order.  Jenkim  v.  Ridgley,  S- 
R.  628  ;  68  L.  T.  671 ;  41  W.  R.  585. 

Setting  out  Lunacy.] — ^A  mortgage  was  exe- 
cuted by  S.,  who  was  afterwards  found  lunatic 
by  inquisition  as  from  a  date  prior  to  the  mort- 
gage. The  mortgagee  filed  his  claim  for  fore-  ' 
closure  against  the  mortgagor  and  his  committeer 
but  did  not  set  out  the  date  from  which  the 
mortgagor  had  been  found  lunatic  The  deed 
was  proved  by  the  surviving  attesting  witness^ 
who  was  not  cross-examined  by  the  defendants, 
but  they  went  into  evidence  to  shew  that  the 
mortgagor  was  lunatic  both  prior  to  and  at  the 
time  of  the  mortgage  being  executed : — Held, 
that  the  suit  was  properly  by  claim,  and  was  not 
defective  in  not  setting  out  the  prior  lunacy  of 
the  mortgagor.  Jacobe  v.  Richards,  5  De  G. 
M.  &  G.  55  ;  23  L.  J.,  Ch.  557 ;  18  Jur.  527 ;  2 
Eq.  R.  299. 

Impeaching'  Mortgage  by  Cross  Suit] — Semble,. 
that  in  a  foreclosure  suit,  it  is  not  competent  for 
the  defendant  to  impeach  the  mortgage  on  the 
ground  of  fraud  without  instituting  a  cross  suit. 
Eddlegton  v.  Colline,  3  De  G.  M.  &  G.  1 ;  22  L.  J., 
Ch.  480  ;  17  Jur.  331 ;  1  W.  R.  169. 

Demurrer.] — Mortgagee  filed  a  bill  of  fore- 
closure against  his  mortgagor  and  others  whom 
he  considered  subsequent  mortgagees.  B.,  one 
of  the  defendants,  demurs  to  the  bill  for  want  of 
equity,  upon  the  ground  that  A.  shews  by  his  bill 
that  he  is  only  entitled  to  redeem  him,  and  there- 
fore can  have  no  equity  for  relief  so  inconsistent 
with  his  right : — Held,  that  the  demurrer  could 
not  hold,  plaintiff  having,  by  the  admission  of 
the  defendant,  shewn  upon  his  bill  a  title  to  some 
relief,  though  inconsistent  with  the  prayer  of  his 
bill,  and  that  the  hearing  was  the  proper  time  to 
decide  upon  the  precise  relief  for  the  plaint ifE. 
Medley  v.  Morton,  5  Jur.  1031. 

Lisue  Directed  and  Abandoned.] — ^Upon  the 
hearing  of  a  foreclosure  claim  the  court  directed 
an  issue,  in  which  the  defendant  was  to  be  the 
plaintiff.  The  defendant  having  abandoned  the 
issue: — Held,  that  the  plaintiff's  proper  course 
was  to  move  that  the  issue  might  be  taken  pia 
confesso  against  the  defendant ;  upon  which  the 
court  coula  dispense  with  the  issue,  and  the  claim 
would  stand  in  the  same  situation  as  if  the  issue 
had  been  tried  and  found  for  the  plaintiff.  JBlari* 
land  V.  Lancookt,  5  De  G.  &  Sm.  561 ;  21  L.  J.^ 
Ch.  449. 

Evidence  of  KonpaynMnt]— A  mortgagee  had 
obtained  a  foreclosure  judgment  nisi,  and  now 
moved  the  court  to  grant  him  foreclosure  absolute. 
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fie  had  made  no  affidavit  of  nonpayment  of 
moneys  due  to  him,  but  the  solicitor's  clerk,  who 
attended  on  bis  behalf  to  receive  the  money  due 
on  the  security,  had  made  an  affidavit  of  non- 
payment. The  defendant  had  not  appeared  in 
the  action  since  its  commencement :— Held,  that, 
on  a  motion  by  a  mortgagee  for  foreclosure 
absolute,  the  plaintiffs  personal  affidavit  of  non- 
payment might  be  dispensed  with,  in  spite  of  the 
contrary  practice  laid  down  in  Seton  on  Decrees, 
4th  edit.  p.  1091.  Frith  v.  Coohe,  52  L.  T.  798  ; 
33  W.  R.  688. 

Upon  an  application  for  an  order  for  fore- 
closure absolute,  where  an  affidavit  of  nonpay- 
ment had  been  made  by  the  person  atten<^g  on 
behalf  of  the  plaintiff  to  receive  the  mortgage- 
moneys,  the  court  declined  to  dispense  with  an 
affidavit  by  the  plaintiff  stating  that  he  had  not 
received  the  mortgage-moneys  between  the  date 
of  attendance  and  the  date  of  the  application. 
Barrow  v.  SmUh,  62  L.  T.  798;  33  W.  R. 
743. 

Where  one  of  six  mortgagees  had  made  an 
affidavit  for  himself  positively,  and  for  the  other 
mortgagees  to  the  best  of  his  knowledge  and 
belief,  that  the  debt  had  not  been  paid,  and  one 
of  the  remaining  five  mortgagees  was  out  of  the 
jurisdiction,  and  the  others  in  the  jurisdiction  ; 
on  motion,  ex  parte,  on  behalf  of  the  plaintiffs 
for  an  order  absolute  for  foreclosure : — Held,  that 
the  affidavit  in  support  of  the  motion  was  not 
sufficient,  and  that  an  affidavit  must  be  made  by 
all  the  mortgagees  in  the  jurisdiction,  and  the 
matter  mentioned  again  to  the  court.  Kinnaird 
v,  Yorhe,  60  L.  T.  380. 

Upon  a  motion  made  on  20th  March,  for  a 
final  order  of  foreclosure,  an  affidavit  made  on 
20th  Feb.  by  J.  D.,  one  of  two  joint  mortgagees, 
and  by  James  S.,  was  tendered  in  evidence. 
John  S.,  the  other  mortgagee,  had  in  1874  gone 
to  reside  in  New  Zealand,  and  had  granted 
James  S.  a  power  of  attorney  to  act  for  him  in 
the  matter  of  the  mortgage.  Under  the  authority 
of  this  power,  and  under  a  power  of  attorney 
granted  by  J.  D.,  James  S.  had  attended  on 
31st  Jan.  previous,  to  receive  payment  of  the 
mortgage-moneys.  The  affidavit  stated  that 
John  S.  was  still  in  New  Zealand ;  that  default 
had  been  made  in  payment  of  the  mortgage- 
moneys,  and  that  the  whole  of  this  sum  remained 
due  to  the  mortgagees : — Held,  that  the  affidavit 
was  not  sufficient,  and  that  more  recent  evidence 
must  be  adduc^.  At  the  subsequent  hearing 
of  the  motion  on  25th  March,  an  affidavit  made 
by  James  S.  alone  on  21st  March  was  produced. 
In  this  James  S.  stated  that  John  S.  was  still 
residing  in  New  Zealand,  that  J.  D.  was  away 
from  his  home  in  Derbyshire,  and  thai;  his 
whereabouts  was  unknown,  and  that  to  the  best 
of  his  knowledge  the  mortgage-moneys  remained 
unpaid : — Held,  that  an  affidavit  made  by  James 
6.  alone  was  insufficient.  Docksey  v.  EUe^  64 
L.  T.  256. 

XnltifarioasneBi.]  —  Two  separate  portions 
charged  on  real  estates  were  assigned  by  way  of 
mortgage  to  a  person  who  also  b^:ame  the  mort- 
gagee in  fee  of  the  entirety  of  the  same  estates, 
subject  to  the  portions.  The  mortgagee  in  one 
foreclosure  suit  sought  to  foreclose  the  mort- 
gagors of  the  two  portions  and  the  mortgagor  of 
the  entirety.  On  an  objection  taken  by  the 
mortgagor  of  the  entirety  at  the  hearing : — Held, 
that  the  suit  was  not  multifarious.  Pearce  v. 
Watkins,  5  De  G.  &  Sm.  316  ;  16  Jur.  832. 


b.  Dlsolaimer. 


In  Ignoranoe.]—- Where  a  defendant  in  a  fore- 
closure suit  had  filed  an  answer  and  disclaimer, 
in  ignorance  of  her  rights  to  the  equity  of  redemp- 
tion, applied  after  a  decree  to  account  for  liberty 
to  withdraw  the  disclaimer  and  amend  the 
answer,  or  to  file  a  supplemental  answer  stating 
her  claims  to  the  equity  of  redemption;  the 
court  refused  the  order,  without  prejudice  to  any 
application  which  the  defendant  might  make 
after  satisfaction  of  the  plaintiff's  demand  under 
the  decree.     OUnny  v.  Murdoch^  Fl.  &  K.  277. 

By  fome  Defendants.]— If  some  of  the  defen- 
dants in  a  foreclosure  suit  disclaim,  the  court 
will  decree  them  to  be  foreclosed,  and  not  simply 
dismiss  the  bill  as  against  them.  Perkin  v. 
StaWord,  10  Sim.  562.  S.  P.,  Johnson  v.  Clarkey 
3  W.  R.  193. 

Party  tUl.]  —  A  second  incumbrancer  not 
having  disclaimed  interest  by  answer  must 
remain  a  party.    M'Nah  v.  Mensal,  Tam.  876. 

Effoet  of— By  Bankrupt.  ]^A  defendant  (bank- 
rupt mortgagor)  to  a  suit  by  his  mortgagee, 
praying  for  a  declaration  of  priority  and  for 
accounts,  cannot  by  means  of  an  answer  and 
disclaimer  avoid  answering  fully,  for,  though  he 
may  disclaim  his  interest  in  the  subject-matter 
of  the  suit,  he  cannot  disclaim  his  liability  to 
account.  Dobree  v.  NiclwUon^  22  L.  T.  774  ;  18 
W.  R.  965. 


By  Tnutee  of  Bankrupt.] — In  aforeclosure 


action  brought  against  a  bankrupt  mortgagor 
and  his  trustee  in  bankrutpcy  where  the  trustee 
has  disclaimed  and  neither  defendant  has 
appeared,  the  mortgagee  is  entitled  at  the  hear- 
ing to  a  foreclosure  absolute  against  the  trustee, 
but  against  the  mortgagor  he  is  only  entitled  to 
an  ordinary  foreclosure  decree.  English  v.  Bar- 
low,  48  L.  T.  188. 


By  Asiigneei  of  Bankrupt.] — The  dis- 


claimer by  the  assignees  of  a  bankrupt,  of  the 
equity  of  redemption  of  a  term  of  years  vested 
in  the  bankrupt  by  the  devise  to  him  of  the  fee 
simple  of  the  same  estate,  renders  the  bankrupt 
a  necessaiT  party  to  the  bill  of  foreclosure. 
Semble.    Singleton  v.  Cba?,  4  Hare,  326. 

An  insolvent  mortgagor,  even  where  his 
assignees  disdaim  aD.  interest  in  the  equity  of 
redemption,  ought  not  to  be  made  a  party  to  a 
suit  of  foreclosure.  GoIUtis  v.  Shirley,  1  Russ. 
&  M.  638. 

When  may  be  Pleaded.] — ^A  disclaimer  in  a 
foreclosure  suit  can  be  pleaded  as  an  answer  to 
any  further  suit  for  redemption,  but  not  in  any 
other  way.  Burrell,  In  re,  Burrell  v.  Smith, 
38  L.  J.,  Ch.  382  ;  L.  R.  7  Bq.  399  ;  17  W.  R. 
516. 

Duration  ot1  —  Therefore,  when  A.,  being 
lessee  of  a  house  for  a  term  of  years,  made  an 
underlease  to  B.,  by  way  of  mortgage,  and  on  a 
bill  filed  by  B.  for  a  foreclosure  of  the  mortgage, 
A.*s  representatives  disclaimed  : — Held,  that  the 
effect  of  the  disclaimer  upon  the  mortgaged 
properly  was  confined  to  the  period  comprised  in 
the  underlease.    Ih. 

See  aUo  S.  10,  post,  coL  1864. 
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o.  DefendftTit  out  of  Jnrisdiotion. 

Priaoiple.] — ^It  is  a  principle  not  to  foreclose 
an  absent  mortgagee;  aliter,  semble,  as  to  a 
decree  for  sale.  Leahy  y.  Dane«ry  8  MoU.  109. 
S.  P.,  Oowan  y.  Tyghe,  3  MolL  118. 

A  decree  for  foreclosure  or  sale  cannot  be 
made  in  the  absence,  abroad,  of  a  party  entitled 
to  one-third  of  the  equity  of  redemption.  The 
objection  is  not  removed  by  the  15  i,  16  Vict.  c. 
86.     Caddiok  y.  Cook,  82  Beav.  70. 

Deeree — ^Against  soma  of  i6Teral.J — ^A  mort- 
gagor devised  a  mortgaged  estate,  in  trust  for 
sale,  and  to  divide  the  produce  amongst  his  nine 
children ;.  two  of  the  children  were  living  out  of 
the  jurisdiction,  and  on  a  bill  for  foreclosure  a 
decree  was  made  against  the  other  seven  only. 
Huncom  v.  Nleholwn,  5  L.  J.,  Ch.  203. 


Against  Defendaiit  Absconded.] — ^In  a 


foreclosure  suit  where,  the  defendant  having 
absconded,  the  plaintiff  had,  by  leave,  entered 
an  appearance  for  him,  and  advertised  the  repli- 
cation and  subpoena  to  hear  judgment,  the  court, 
on  proof  of  the  facts  in  the  bill,  made  a  decree 
in  Uie  terms  of  the  prayer.  Leehniere  y.  Clamp, 
30  L.  J.,  Ch.  661 ;  9  W.  B.  860. 

Yeiting  Order.] — The  court  also  made  a  pro- 
spective order  under  the  13  &  14  Vict.  c.  60,  ss. 
34,  43,  vesting  the  mortgage  property  in  the 
plaintiff.    Ih. 

On  making  an  order  of  foreclosure  absolute, 
the  court  refused  to  add  a  declaration  under  the 
Trustee  Act,  1850,  that  the  mortgagor  being  out 
of  the  jurisdiction  is  a  trustee,  in  order  to  found 
upon  it  a  subsequent  application  for  a  yesting 
order.  Such  a  declaration  can  be  obtained  only 
on  a  separate  application.  Smith  y.  Boucher, 
1  Sm.  &  a.  72  ;  16  Jur.  1164. 

Seryice — Dispenting  with.] — ^In  a  foreclosure 
suit,  when  the  bill  had  been  ordered  to  be  taken 
pro  confesso  against  a  trustee,  out  of  the  juris- 
diction, and  he  had  been  served  with  the  order 
without  the  notice  specifying  the  time  within 
which  he  must  appear  and  object,  as  required  by 
r.  11  of  the  Cons.  Ord.  XXIL,  the  court,  after 
the  lapse  of  three  years  from  the  decree,  upon 
being  satisfied  that  service  of  the  order  upon 
him  was  unnecessaxr  altogether,  dispensed  with 
such  service,  and  made  the  order  absolute.  Thur- 
good  y.  Cane,  11  W.  R.  297. 

By  AdvertiMinent.]  —  In  a  foreclosure 

suit,  by  a  mortgagee  who  had  been  in  possession 
twelve  years,  against  several  defendants,  trustees 
and  beneficiaries  under  the  will  of  the  original 
mortgagor — some  of  whom  were  out  of  the  juris- 
diction in  America — ^the  bill  haying  been  ordered 
to  be  taken  pro  confesso  against  Uie  defendants 
out  of  the  jurisdiction,  and  at  the  hearing  none 
of  the  defendants  appearing,  service  of  copy 
of  the  decree  upon  the  defendants  out  of  the 
jurisdiction  was  permitted  to  be  made  by  adver- 
tisements in  two  London,  and  one  American, 
newspapers.  Hyde  y.  Large,  L.  B.  19  Eq.  48  ; 
23  W.  R.  22. 

Proceeding  after.] — The  plaintiff  was 

allowed  to  proceed  under  the  decree  at  the 
expiration  of  three  months  from  the  date  of 
the  advertisements.    Ih, 


Fczm.]  —  A  defendant  in  a  foredosore  suit 
haying  made  default,  and  it  being  impossible 
to  find  him,  a  motion  was  made  to  take  the  bill 

Sro  confesso,  and  make  the  decree  absolute.  In 
rawing  up  the  order  the  registrar  considered 
that  he  could  only  make  t^e  order  absolute : — 
Held,  that  there  must  be  an  order  similar  to 
that  in  Leehmere  y.  Clamp  (31  Beay.  578). 
London  Monetary  Adtjonee  Of.  y.  Bean,  18  L.  T. 
349. 


d.  Kon-Appoarance  of  Defendant. 

]>eoree — Ordinary.] — Immediate  foreclosure, 
in  case  the  mortgagor  did  not  appear,  was 
claimed  by  the  pleading.  The  mortgagor  made 
default  in  appearance,  and  the  court  made  only 
an  ordinary  foreclosure  decree.  Patey  y.  ^ligL 
48  L.  J.,  Ch.  696  ;  40  L.  T.  661  ;  27  W.  R.  595; 

The  bill  in  a  foreclosure  suit  was  taken  pro 
confesso  against  two  defendants,  who  at  the 
hearing  did  not  appear  : — Held,  that  the  plain- 
tiff was  entitled  only  to  the  ordinary  decree, 
and  not  to  a  decree  of  foi'eclosure  absolute. 
BrUrly  y.  Ward,  20  L.  J.,  Ch.  46 ;  15  Jur. 
277. 

Visi.] — Defendant  not  appearing  to  bill 

to  redeem  or  foreclose,  decree  nisi  pronounced. 
EetOe  y.  Oorbin,  Dick.  314. 

Under  Mortgage  Aet.]— The  court  felt  itself 
bound,  even  in  a  case  of  hardship,  to  refuse  to 
give  any  effect  to  a  proceeding,  under  the  Mort- 
gage Act,  against  an  absent  mortgagor;  but 
Lord  ChanceSUor  intimated  that,  on  a  bill  filed, 
an  application  might  be  so  framed  as  to  pro- 
tect the  rents  which  should  accrue  during  the 
four  terms  required  by  the  act  to  make  such  suit 
effectual,  from  being  paid  out,  being  received 
in  a  cause  instituted  by  a  puisne  incumbrancer 
to  the  prejudice  of  the  petitioner.  Wolfe  y. 
Jackson,  1  MolL  260. 

Aceount — Ordering.] — When  at  the  trial  of  a 
foreclosure  action  the  plaintiff  asks  for  a  sale  of 
the  property,  and  the  mortgagor  does  not  appear, 
the  court  will  order  an  account  of  what  is  due 
to  the  plaintiff  to  be  first  taken,  and  then  that 
so  mu<m  of  the  property  be  sold  as  will  be  suffi- 
cient to  satisfy  what  is  found  due  to  the  plain- 
tiff. Wade  v.  WiUon,  62  L.  J.,  Ch.  399;  23 
Ch.  D.  236  ;  47  L.  T.  696  ;  31  W.  B.  237, 

DispenBing  with.]— Where,  at  a  trial  of 

a  foreclosure  action,  the  plaintiff  asks  for  a  sale 
of  the  property,  and  the  mortgagor  does  not 
appear,  the  court  wiU  dispense  with  an  account 
of  what  is  due,  if  it  appear  by  the  pleadings 
that  the  security  is  insufficient.  WUliams  y. 
Owen,  48  L.  T.  388. 


7  Oeo.  2,  0.  2.] — A  decree  of  foreclosure  had 
on  sequestration  in  1777,  in  pursuance  of  7 
Geo.  2,  c.  2  (Irish),  against  an  absent  mortgagor, 
known  by  the  plaintiff  to  be  incompetent  from 
mental  imbecility  to  conduct  his  affairs,  and 
advantage  haying  been  taken  in  the  account  of 
the  state  of  the  defendant^  and  of  his  absence, 
and  of  his  having  nobody  to  manage  his  defence ; 
and  a  sale  had  in  1780,  in  pursuance  of  such 
decree,  to  the  person  conducting  the  suit,  set 
aside  as  fraudulent;  and  an  inquiiy  directed 
into  the  circumstances  upon  the  ground  of 
which  the  decree  and  former  proceedings  were 
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impeached :  on  original  bill  filed  in  1785  by  the 
lieir  of  the  mortgagor.  Carew  y.  Johnston,  2 
■8ch.  k  Let.  280. 

Application  of.!— The  statute  7  Geo.  2, 

•cl4  (Irish),  enabling  plaintiffs  to  proceed  where 
defendants  refose  to  appear,  does  not  applj  to 
defendants  labouring  under  incompetencj,  as 
idiotQ7,Jcc.    74.292. 

ConTeyanolng  Act,  1881,  f.  85,  fub-i.  2.] — 
Upon  motion  for  judgment  in  an  action  where 
foreclosure  alone  is  claimed  by  the  mortgagee, 
•and  the  mortgagor  does  not  appear,  the  court 
will  not  exercise  its  discretion  under  s.  25,  sub-s. 
2  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  unless  the  mortgagor  has  had  notice 
of  the  mortgagee's  intention  to  ask  for  a  sale, 
instead  of  foreclosure,  of  the  mortgaged  premises. 
Simth-  Western  DUtriet  Bank  t.  Turner,  47  L.  T. 
433 ;  31  W.  R.  113. 

Judgment  under  Ord.  Zm.  r.  3— Ord.  XY.] — 
A  writ  was  indorsed  with  a  claim  for  an  account 
•of  principal,  interest  and  costs  on  a  mortgage 
aecurity,  and  for  foreclosure  or  sale,  and  also 
with  a  claim  for  a  specific  sum  for  principal  and 
interest  due  under  a  covenant  in  the  mortgage 
deed.  The  defendant  did  not  appear,  and  no 
statement  of  claim  was  delivered.  The  plaintiff 
moYed,  under  Ord.  XIII.  r.  3,  for  liberty  to  forth- 
with sign  final  judgment  for  the  amount  indorsed 
•on  the  vmt,  and,  under  Qrd.  XY.,  for  the  usual 
foreclosure  judgment  nisi : — Held,  that,  under 
Ord.  XIII.  r.  3,  the  plaintiff  was  entitled  to 
aign  judgment  for  the  liquidated  demand,  not- 
withstanding that  the  writ  was  also  indorsed 
with  a  claim  for  an  account  and  foreclosure,  but 
that  he  was  not  entiUed  under  Ord.  XV.  to  a 
foreclosure  judgment.  Observations  on  Blake 
V.  Harvey  (29  Oh.  D.  827).  Biss^  v.  Jotim, 
hb  L.  J.,  Ch.  648 ;  32  Oh.  D.  635  ;  54  L.  T.  603  ; 
34  W.  R.  591. 


e.  Proof  of  DCortg-agBi 

Keed  not  prove  Coniideration.] — On  a  bill  by 
a  mortgagee,  where  the  payment  to  the  mort- 
sagor  of  the  money  secured  by  the  mortgage 
deed  is  not  put  in  issue  by  the  answer,  the 
mortgagee  need  only  prove  her  mortgage  deed, 
and  is  not  obliged  to  prove  also  the  payment  of 
the  consideration.  Minat  v.  Baton,  4  L.  J.  (O.S.) 
Oh.  134. 

Third  mortgagee  bays  in  the  first,  and  brings 
his  bill  to  foreclose  the  second ;  he  need  not 
prove  the  money  actually  lent  on  the  third 
mortgage,  the  producing  an  acquittance  being 
aufficient,    IToU  v.  MUl,  2  Vem.  279. 

Proof  of  Beeond  Mortgage  by  Pint  Xort- 
.^agee.]— On  a  bill  to  foreclose  by  first  mortgagee 
against  mortgagor  and  second  mortgagee,  the 
plaintiff  should  prove  the  second  mortgage, 
otherwise  he  can  only  take  an  inquiry  at  me 
Arst  hearing.  Guardner  t.  Boucher,  13  Beav. 
•68. 

By  Proof  of  Handwriting  of  Witness.]  — Mort- 
.gage  bequeathed  to  wife  of  sole  subscribing 
witness  of  mortgage  ;  proof  of  his  handwriting 
jmfficient  proof  of  execution  of  mortgage  between 
mortgagor  and  mortgagee.  Inman  y.  Parsons, 
4  Madd.  271. 


Deed  primA  ikeie  valid.  ]— A  mortgage  was 
executed  by  S.,  who  was  afterwards  found 
lunatic  by  inquisition  as  from  a  date  prior  to  the 
mortgage.  The  mortgagee  pleaded  his  claim 
for  for^osure  against  the  mortgagor  and  his 
committee,  but  Sid  not  set  out  the  date  from 
which  the  mortgagor  had  been  found  lunatic. 
The  deed  was  proved  by  the  sunriving  attesting 
witness,  who  was  not  cross-examined  by  the 
defendants,  but  they  went  into  evidence  to  shew 
that  the  mortgagor  was  lunatic  both  prior  to  and 
at  the  time  of  the  mortgage  being  executed  : — 
Held,  that,  the  deed  being  a  gc^  one  prim& 
facie,  the  defendants  could  not  be  permitted  to 
shew  its  invalidity  in  the  present  suit  (except, 
semble,  by  cross-examination  of  the  attesting 
witness),  and  that  the  court  would  act  upon  it 
until  it  was  set  aside  by  a  court  of  law.  The 
usual  foreclosure  decree  was  made,  with  a  direc- 
tion for  it  not  to  be  drawn  up  for  six  months, 
the  defendants  to  be  at  liberty  in  the  meantime 
to  take  proceedings  to  set  aside  the  deed.  Upon 
appeal  to  the  Lords  Justices,  the  claim  was 
ordered  to  be  retained  for  a  year,  with  a  direc- 
tion to  the  plaintiff  to  bring  an  action  of  eject- 
ment. Jacobs  V.  RicJuirds,  5  De  G.  M.  &  G.  55  ; 
23  L.  J.,  Ch.  557  ;  18  Jur.  527  ;  2  Eq.  R.  299. 

Judgment,  prima  faeie  Evidence.] — In  1818, 
A.  and  B.  agreed  to  build  a  mill  at  their  joint 
expense,  A.  undertaking  to  advance  the  whole 
sum.  B.  gave  him  a  mortgage  for  400/.  as  his 
moiety  of  the  cost.  The  miU  was  afterwards 
sold.  In  1831  A.  brought  an  action  a^inst  B., 
on  the  mortgage  deed,  and  obtained  a  judgment, 
but  took  no  further  steps.  In  1837  A.  filed  a  bill 
of  foreclosure,  admitting  that  240Z.,  part  of  the 
mortgage-money,  was  paid  in  1824.  B.,  by  his 
answer,  insisted  that  the  whole  was  satisfied  by 
the  mill  transaction,  and  gave  in  evidence 
general  admissions  by  the  plaintiff  to  thiM  per- 
sons, made  before  the  action  at  law,  to  that 
effect : — Held,  that  the  judgment  was  prim& 
facie  evidence  of  the  strongest  nature  that  a 
debt  was  due  at  the  time,  and  that  it  could 
not  be  impeached  in  equity  by  evidence  of 
conversations  and  general  admissions  on  the  part 
of  the  plaintiff,  which  might  have  been  used  as 
a  defence  to  the  action  at  law.  Caldecott  v. 
WUliams,  10  L.  J.,  Ex.  Eq.  26. 

Affidavit,  by  whom  to  be  made.] — ^A  common 
foreclosure  decree  was  made ;  but  the  registrar 
objected  to  draw  up  the  decree,  on  the  ground 
that  the  affidavit  was  made  by  an  officer  of  a 
public  company  : — Held,  that  the  affidavit  was 
properly  made,  and  the  objection  of  the  registrar 
was  overruled.  Consolidated  Investment  and 
Insurance  Society  v.  Dodd,  9  W.  R.  12. 

Copy  of  Deed  and  Be-eonveyanoe.] — ^A  mort- 
gage deed  could  not  be  produced,  and  a  copy 
purporting  to  have  been  furnished  by  the  soli- 
citor who  held  the  deed  was  produced  on  behalf 
of  the  plaintiff  as  evidence  of  the  deed ;  the 
plaintiff  also  deposed  to  the  existence  of  the 
mortgage.  The  defendants  had  in  their  answers 
not  expressly  challenged  the  mortgage  deed,  and 
had  admitted  that  there  had  l^n  a  recon- 
veyance of  part  of  the  property  comprised  in 
the  mortgage : — Held,  that  as  against  them  the 
mortgage  deed  was  sufficiently  proved.  Heath 
V.  Crealock,  44  L.  J.,  Ch.  157  ;  L.  R.  10  Ch.  22  ; 
31  L.  T.  660  ;  23  W.  R.  95. 
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Draft!  good  leeondary  ETidenee.]  —  Drafts 
produced  from  the  proper  custody,  and  bearing 
indoisement  in  the  handwriting  of  a  solicitor 
shewing  that  the  deeds  were  engrossed  from 
them  and  were' duly  executed  and  stamped,  and 
the  diary  of  a  deceased  clerk  containing  entries 
in  his  handwriting  made  in  the  regular  course  of 
his  business,  and  shewing  that  he  had  drawn  the 
drafts  and  had  attended  the  execution  and 
stamping  of  the  deeds,  were  good  secondary 
evidence  of  the  mortgages.  Waldy  v.  Oray^  44 
L.  J.,  Ch.  394  ;  L.  B.  20  Eq.  238  ;  32  L.  T.  531  ; 
23  W.  R.  676. 

Interrogatiiig  Defiondant.] — ^In  every  bill  for 
redemption  and  foreclosure  it  is  relevant  for  the 
plaintiff  to  interrogate  the  defendant  as  to  the 
dates  of  his  securities,  the  amount  of  money 
which  he  has  actually  advanced,  and  the  rates  of 
interest  reserved.  Beavan  v.  Cook^  20  L.  T.  689  ; 
17  W.  E.  872. 


f.  Form  of  Decree. 

Common  Seeree,  what.] — The  common  decree 
in  foreclosure  does  not  direct  the  delivery  up  of 
the  title  deeds  by  the  mortgagor  to  the  mortgagee 
in  case  of  foreclosure,  but  merely  that  the  mort- 
gagor shall  be  absolutely  barred  and  foreclosed 
of  all  right  and  equity  of  redemption  ;  and  it  is 
only  where  there  is  a  covenant  to  deliver  them  in 
case  of  default  in  payment  of  the  principal  money 
and  interest  that  the  court  makes  such  a  decree. 
WUeman  v.  Wetland,  1  Y.  &  J.  117  ;  30  R.  R. 
766. 

In  Action  by  leoond  Mortgagee.] — In  an  action 
by  a  second  mortgagee  to  ledeem  the  first  mort- 
gagee, and  to  foreclose  the  mortgagor,  the  proper 
form  of  judgment  is  that  in  default  of  the  plain- 
tiff redeeming  the  action  is  to  stand  dismissed 
with  costs.  Hallett  v.  Furze,  55  L.  J.,  Ch.  226  ; 
81  Ch.  D.  312  ;  54  L.  T.  12  ;  34  W.  R.  225. 

Where  Debt  payable  by  Instalments.] — ^Form 
of  foreclosure  judgment  when  mortgage  debt  is 
pavablc  bv  instalments.  Oreenhotufh  v.  Littler^ 
15'Ch.  D.  U3  ;  42  L.  T.  144  ;  28  W.  R.  318. 

Personal  Payment  combined  with  Foreolosore.] 

— In  a  foreclosure  action,  since  the  Judicature 
Acts,  where  both  forms  of  relief  are  expressly 
claimed,  an  order  for  personal  payment  may  be 
combined  with  an  order  for  for^osure.  Oibban 
V.  Walker,  38  L.  T.  217. 

Since  the  Judicature  Acts,  it  is  the  practice  in 
foreclosure  actions  to  make  a  personal  order  for 
payment  of  the  sum  found  due  for  principal  and 
interest.  Paulett  v.  Hill,  62  L.  J.  Ch.  466; 
[1893]  1  Ch.  277  ;  2  R.  288 ;  68  L.  T.  476  ;  41 
W.  R.  503— C.  A. 

A  mortgagee,  being  now  entitled  to  combine  in 
one  action  his  right  to  judgment  on  the  mort- 
gage  covenant  against  the  mortgagor  personally 
with  his  right  to  foreclosure,  is  entitled  :— (a)  I^ 
the  amount  of  debt  and  interest  is  proved, 
admitted,  or  agreed  to  at  the  trial,  to  judgment 
for  immediate  payment  of  the  whole  amount ; 
(b)  If  the  an^ount  is  not  so  proved,  admitted,  or 
agreed  to,  to  an  account  of  what  is  due  to  him 
for  principal  and  interest  in  respect  thereof,  and 
to  judgment  for  payment  of  the  whole  amount 
immediately  the  same  is  certified— unless  in  either 
case  the  judge    in  his    discretion    gives  time. 


Semble,  the  allowance  of  one  month  for  payment 
from  the  date  of  the  certificate  is  a  reasonable 
exercise  of  such  discretion.  Farrer  y.  Xory,  55 
L.  J.,  Ch.  149  ;  31  Ch.  D.  42 ;  53  L.  T.  515  ;  34 
W.  R.  22— C.  A. 

Where  Penonal  Judgment  against  Kortgagor.J 

—Form  of  judgment  in  a  foreclosure  action, 
when  a  personal  judgment  is  taken  against  the 
mortgagor  on  his  covenant  for  payment  of  prin- 
cipal and  interest.  The  form  in  Grundy  v.  &rict^ 
Seton  on  Decrees,  4th  ed.  voL  ii.,  p.  1036  (Foml 
No.  2)  modified.  Hunter  v.  Myatt,  54  L.  J.,  Ch. 
615  ;  28  Ch.  D.  181 ;  62  L.  T.  509  ;  33  W.  R. 
411. 

Where  Widow  elaims  Sewer.]— Form  of  & 
decree  of  foreclosure,  where  a  widow  claimed 
dower  out  of  the  mortgaged  premises,  paramount^ 
to  some  extent,  to  the  mortgage.  Jtmes  v.  OrijffUh^ 
2  Coll.  C.  C.  207. 

On  equitable  Mortgage.]  —  By  a  foreclosure 
decree  on  an  equitable  mortgage,  the  mortgagor 
was  declared  a  trustee,  and  an  order  was  made 
vesting  the  estate  in  the  mortgagee.  Zeekmers 
V.  Clamp,  30  Beav.  218. 

A  decree  for  foreclosure  in  the  case  of  an 
equitable  mortgage  ought  not  to  omit  the  word 
"  foreclose,"  but  ought  to  contain  directions  that 
upon  default  the  morigajror  will  be  foreclosed, 
that  the  hereditaments  will  be  discharged  from 
all  equity  of  redemption,  and  that  a  conveyance 
must  be  executed.  Leet  v.  I^isher,  22  Ch.  D.  283 ; 
31  W.  R.  94. 

A  foreclosure  decree  upon  an  equitable  mort- 
gage should  contain  the  word  "foreclose"  in 
addition  to  the  words  used  in  Seton  on  Decrees, 
p.  1126,  Form  4.    lb. 

Againit  Infants.] — Form  of  equitable 

mortgagees'  decree,  some  of  the  defendants, 
devisees  of  the  mortgagor,  being  infants.  Letris 
V.  John,  C.  P.  Cooper,  8  ;  9  Sim.  366  ;  7  L.  J.,  Ch. 
242. 

In  a  foreclosure  action,  where  the  estate  of  the 
mortgagor  was  devised  in  trust  for  sale  and  had 
become  vested  in  an  infant,  who  was  also  one  of 
the  persons  beneficially  interested  : — Held,  that 
the  decree  should  contain  a  direction  that,  in 
case  the  mortgagees  were  not  redeemed  within 
six  months,  the  infant  should  be  a  trustee  for 
them  within  the  meaning  of  the  lYustee  Act,  and 
the  executrix  of  the  mortgagor  be  ordered  to 
convey  the  estate  to  the  mortgagees  on  his  behalf. 
Fogter  V.  Parker,  8  Ch.  D.  147. 

Where  Equity  divided.  ]— Form  of  decree  where 
equity  of  redemption  is  oivided.  Thomeyertft 
V.  Crocket,  7  Jur.  712. 

One  Decree  in  Two  Causei.] — Where  the  more* 
gagor  met  a  foreclosure  suit  by  a  bill  for  an 
account  (the  mortgagee  being  also  a  trustee),  it 
was  held  that  the  court  might  make  one  decree 
in  both  causes,  so  as  to  give  the  mortgagor  any 
set-ofE  he  might  be  entitled  to,  or  make  a  decree 
of  foreclosure  in  the  former  suit,  and  a  separate 
decree  for  an  account  against  the  trustee  per- 
sonally in  the  latter,  according  to  the  circum- 
stances and  justice  of  the  case.  Dodd  v.  LydaU^ 
IHare,  333. 

Where  Mortgagee  has  two  Xortgaget.]— Form 

of  decree  of  foreclosure  where  the  mortgagee 
had  two  mortgages,  by  one  of  which  property. 
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belonging  partlj  to  A.  and  partly  to  B.,  was  con- 
Tcyed  to  secure  money  advanced  to  A.  and  B.  in 
different  proportions,  with  a  proviso  for  redemp- 
tion on  payment  of  the  money  by  them,  or  either 
of  them ;  and,  by  the  other,  property  belonging  to 
A.,  and  partly  comprised  in  tne  first  mortgage, 
was  covenanted  to  be  conveyed  to  secure  the  debt 
of  A.  IliggiM  v.  Franku,  16  L.  J.,  Ch.  329  ;  10 
Jut.  328. 


Both  legal  and  equitable.]  —  Form  of 


decree  for  foreclosure  where  the  mortgagee  has  a 
legal  mortgage  for  the  whole  of  his  debt  on  one 
of  the  mortgagor's  estates,  and  an  equitable 
mortgage  for  part  of  his  debt  on  another  of  the 
mortgagor's  estates.  Holme*  v.  Turner^  7  Hare, 
367. 


Mortgages   of  both   Mortgagor's   and 


Surety's  Estates.] — Form  of  decree  in  a  fore- 
closure suit,  where  A.,  whose  estate  was  already 
mortgaged  to  the  plaintiff,  joined  B.  as  his  surety, 
in  a  mortgage  to  the  plaintiff  of  both  their  estates, 
for  a  further  sum.  Aldworth  v.  RolnntoTi,  2  Beav. 
287. 

Separate  Orders  against  Mortgagor  and  puisne 
Mortgagee.]  —  Under  a  decree  of  foreclosure 
against  puisne  mortgagees  and  the  mortgagor, 
the  mortgagor  is  not  to  be  foreclosed  before  the 
foreclosure  has  been  made  absolute  against  the 
second  mortgagee,  and  the  foreclosure  is  not  to 
be  made  absolute  agdinst  the  second  mortgagee 
and  the  mortgagor  by  one  and  the  same  order. 
Whitbread  v.  Jyyall,  3  Sm.  &  G.  314.  S.  C,  8 
De  G.  M.  &  G.  383 }  25  L.  J.,  Ch.  791  ;  2  Jur. 
(N.B.)  671. 

Against  Offleial  Beoeiyer  and  puisne  Inenm- 
branoers.] — A  mortgagor  was  adjudicated  bank- 
rupt, and  his  estate  became  vested  in  the  official 
receiver  in  bankruptcy  for  the  county  of  Lan- 
caster. The  mortgagee  assessed  the  value  of  his 
mortgage  security  in  accordance  with  the  rules 
contained  in  the  second  schedule  to  the  Bank- 
ruptcy Act,  1883.  The  mortgage  debt  amounted 
to  4,566Z.  10«.  \d.y  and  the  assessed  valuation  of 
the  mortgage  security  was  3,600Z.  The  mort- 
gagee commenced  a  f  oi-cclosure  action  against  the 
official  receiver  and  subsequent  incumbrancers. 
Upon  motion  for  judgment  in  default  of  pleading: 
— Held,  that  the  judgment  for  foreclosure  ought 
to  shew  on  the  faice  of  it  that  the  official  receiver 
was  entitled  to  redeem  the  mortgaged  property 
at  a  sum  less  than  that  at  which  the  subsequent 
incumbrancers  were  entitled  to  redeem  the  mort- 
gaged property.  Ktwwles  y.  Dibbs^  60  L.  T.  291 ; 
37  W.  R.  378. 

Beeree  for  Partition,  how  ftur  inoident  to  Fore- 
closure or  Bedemption.] — ^A  decree  for  partition 
is  not  properly  incident  to  a  foreclosure  or  redemp- 
tion suit  in  such  a  way  that  the  owners  of  the 
equity  of  redemption  can  be  allowed  to  insist  on 
it  against  the  will  of  the  mortgagee,  who  has  no 
interest  in  the  question.  Watkins  v.  WUliamSf 
3  Mac.  &  G.  622 ;  21  L.  J.,  Ch.  601 ;  16  Jur. 
181. 

Kon  -  Admission,  subsequent  Admission,  of 
Bebt.] — ^Where  a  mortgagor  in  his  defence  to  a 
foreclosure  action  did  not  admit  the  mortgage 
debt,  but  afterwards  admitted  it  at  the  trial,  the 
court,  in  giving  judgment  for  personal  payment 
under  the  covenant  and  for  foreclosure,  declined 


to  grant  a  month*s  time  for  payment.  Ifutone 
V.  Elnulis,  64  L.  T.  730  ;  34  W.  B.  592. 

Puisne  Ineumbranoer  haying  Priority.] — 
Where,  in  a  foreclosure  suit,  a  subsequent  incum- 
brancer is  held  to  have  priority  by  reason  of  the 
possession  of  deeds,  in  case  the  first  mortgagee 
elects  not  to  redeem  him,  the  bill  will  be  dis- 
missed against  him  only,  and,  as  against  the 
subsequent  incumbrancers,  there  will  be  the 
usual  foreclosure  decree.  Layardy,  Maud.  16 
L.  T.  738. 

Where  Bents  reoeiyed  by  Seceiyer  after 
Certiflcate — ^liberty  to  apply.] — When  in  a  fore- 
closure action  the  plaintiff,  in  order  to  avoid 
opening  the  foreclosure  by  claiming  payment  of 
rents  come  to  the  hands  of  the  receiver  in  the 
action  between  the  date  of  the  certificate  and 
the  day  fixed  for  the  redemption,  submits  to  be- 
charged  in  account  with  a  simi  certain  in  the- 
hands  of  the  receiver  in  respect  of  such  rents, 
the  judgment  should  reserve  liberty  to  either 
party  to  apply  for  payment  of  any  money  come 
to  the  hands  of  the  ixjceiver.  Liuk  v.  Sebright y. 
71  L.  T.  59. 

After  Beoeiyer  appointed— Liberty  to  apply.] 

— ^Where,  after  the  commencement  of  a  foreclosure- 
action  concerning  certain  property  subject  to  a 
mortgage  which  included  the  goodwill  of  a  busi- 
ness, a  receiver  and  manager  had  been  appointed, 
the  court  directed  a  proviso  to  be  inserted  in  the 
order  for  foreclosure,  that  any  person  redeeming, 
or  in  the  event  of  foreclosure  the  plaintiff,  should 
be  at  liberty  to  apply  to  the  judge  in  chambers 
for  payment  of  any  money  in  court,  or  in  the 
hands  of  the  receiver.  Smith  v.  PearnuiJiy  58^ 
L.  T.  720  ;  36  W.  R.  681. 

Bpeoial  Cirenmstanees.] — On  motion  for 

judgment  for  default  of  appearance  in  a  fore- 
closure action,  in  which  a  receiver  had  been 
appointed,  an  order  in  the  form  made  in  Colemun 
V.  Idetoellin  (34  Ch.  D.  143)  was  refused,  there 
being  no  special  circumstances  to  justify  the 
insertion  oi  the  provision  therein  contained. 
Cheston  v.  Wells,  62  L.  J.,  Ch.  468  ;  [1893]  2* 
Ch.  161 ;  3  R.  367  ;  68  L.  T.  197  ;   41  W.  R.  374. 

Mortgage  of  Land  in  Colonies.] — ^A  foreclosure 
decree  being  a  decree  in  personam  depriving  the 
mortgagor  of  his  personal  right  to  redeem,  the 
court  has  jurisdiction  to  make  such  a  decree  in 
respect  of  a  mortgage  between  an  English  mort- 
gagor and  mortgagee  of  land  in  one  of  the 
colonies.  Paget  v.  Ede,  43  L.  J.,  Ch.  571 ;  L.  R. 
18  Eq.  118  ;  80  L.  T.  228  ;  22  W.  R.  625. 

Siffbrenee  between  Causes  in  England  and 
IrelsAd.] — The  course  of  proceedings  in  fore- 
closure causes  in  Ireland  and  in  England  is 
materially  different :  in  England,  it  is  merely  a 
suit  between  mortgagor  and  mortgagee,  to  bar 
the  equity  of  redemption  of  the  former ;  but  no 
sale  is  directed,  and  no  provision  made  for 
creditors,  as  under  similar  decrees  in  this  court. 
Steele  v.  Phillips,  Beat.  192. 

For  Seliyery  of  Possession.] — A  summons  for 
foreclosure  asked  for  delivery  of  possession  in  the 
event  of  foreclosure.  The  usual  foreclosure  order 
was  made  without  any  direction  as  to  the 
delivery  of  possession.  Default  in  payment 
having   been  made,  the  order  for   foreclosure 
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was  made  absolute.  The  plaintiff  then  moved 
in  the  action  for  an  order  on  the  defendant 
to  deliver  up  possession  of  the  mortgaged  pro- 
perty : — Heldf  that  such  an  order  ought  to  be 
made,  and  that  the  plaintiff  ought  not  to  be 
obliged  to  bring  a  new  action  for  the  purpose  of 
recovering  possession.  Xdth  v.  Day^  58  L.  J.,  Ch. 
118  ;  39  Ch.  D.  462  ;  60  L.  T.  126 ;  37  W.  R.  242 
— C.A. 

After  an  order  absolute  for  foreclosure  made 
on  an  originating  summons,  the  court  will  grant  an 
order  for  possession,  although  possession  was  not 
asked  for  by  the  summons ;  and  will  also,  on 
motion,  grant  an  injunction  to  restrain  removal 
of  chattels  comprised  in  the  security,  and  an  order 
for  restitution  of  chattels  wrongfully  removed. 
Jfanehsster  Banking  Co.  v.  Parki/uon,  60  L.  T. 
258. 

An  order  for  foreclosure  absolute  in  a  fore- 
•closure  action  commenced  by  summons  may,  as 
against  the  defendant  mortgagor  in  possession 
(he  haviog  been  served  and  not  appearing), 
include  an  order  for  delivery  of  possession  by  him 
to  the  plaintiff,  even  though  the  summons  did  not 
ask  for  delivery  of  possession.  Betty.  Applegate 
67  L.  J.  Ch.  606 ;  37  Ch.  D.  42;  57  L.  T.  599  ;  36 
W.  R.  397. 

Under  bid.  XVIII.  r.  2,  of  the  rules  of  the 
supreme  court,  Dec.  1885,  the  court  has  jurisdic- 
tion in  a  foreclosure  action  to  order  delivery 
of  possession  where  possession  is  asked,  not 
against  a  third  party,  but  against  the  mortgagor, 
notwithstanding  that  the  plaintiff  has  not  asked 
for  possession  either  in  the  writ  or  statement  of 
claim.    Salt  v.  £dgar,  54  L.  T.  374. 

The  minutes  of  the  order  in  a  mortgagee's 
action,  where  possession  of  the  mortgaged 
premises  is  (inter  alia)  claimed,  should  contain 
a  direction  that,  in  default  of  the  defendant 
redeeming,  he  should  deliver  up  possession  of  the 
mortgaged  premises  to  the  plaintiff,  inasmuch  as 
the  order  for  possession  is  a  conditional  order 
like  a  foreclosure  order,  and  requires  to  be  made 
absolute  like  a  foreclosure  order.  WUlianuon  v. 
Barrage,  56  L.  T.  702. 

Where  an  order  nisi  for  foreclosure  and  pos- 
session had  been  made,  the  order  absolute  also 
provided  for  possession  and  was  made  ex  parte. 
WithaU  V.  yixon,  54  L.  J.,  Ch.  616 ;  28  Ch.  D. 
413  ;  33  W.  R.  565. 

An  order  for  the  delivery  of  pooocogion  of  mort- 
gaged property  (forming  part  of  an  order  for 
foreclosure  absiDlute)  should  oontain  the  descrip- 
tion of  the  property  contained  in  the  mortgage 
deed,  so  that  the  writ  of  possession  may  be  filled 
up  in  such  a  way  as  to  enable  the  sheriff  to  j 
identify  the  property.  Thgnne  v.  Sari,  60  L.  J., 
Ch.  590 ;  [1891]  2  Ch.  79  ;  64  L.  T.  781. 

Sy  Oonioit,  without  Aeeonnt.  ] — Form  of  order 
for  foreclosure  taken  by  consent  without  account.  < 
Boyddl  V.  Manhy,  9  Hare  (App.)  liii.  ' 

When  new  Aeeonnta  and  Mveiml  Defen- 
dants.]—  In  a  foreclosure  action  when  new 
accounts  and  directions  are  necessary,  and  there 
are  several  defendants,  the  form  of  order  will 
follow  that  suggested  by  Lord  Selbome  in 
JrH Kings  t.  Jordan  (6  App.  Cas.  698),  rather 
than  that  in  Seton  on  Judgments  and  Orders, 
5th  edit.,  p.  1628.  Biddvlph  v.  BUlUer  Street 
OJieee  Ch.,  18  R.  572  ;  72  L.  T.  834.  | 

I 

Liberty  to  apply  Ibr  Sale.]— The  court,  in' 
making  a  foreclosure  decree,  gave  liberty  to  any . 


party  to  apply  in  chambers  for  a  sale. 
V.  Moxan,  35  Beav.  310. 

g.  DlBmissal  of  Bill  to  Bad 

See  Redemption,  Pbocekding6  fob,  Is 
OENEBAli,  ante,  ooL  1686. 

h.  Beference  for  Inqniry. 

Between  Defbiidaatt.] — An  inquiry  directed 
between  two  defendants.  JSde  v.  Kfioiclef,  2 
Y.  &  C.  C.  C.  172. 

Aa  to  Priority.] — Upon  a  bill  of  fore- 
closure by  first  mortgagee,  there  was  a  contest 
between  the  defendants,  the  prnsne  mortgagees, 
as  to  their  respective  priorities.  The  court  held 
that  it  must,  in  the  first  instance,  direct  an 
inquiry.    Buberly  v.  Z^y,  14  Beav.  9. 

Beeree  without   Inquiry.] — Decree  for 

foreclosure  against  divers  sub-mortgagees  and 
parties  having  derivative  interest  under  the 
mortgagor,  subsequent  to  the  plaintiff,  withoat 
any  inquiry  as  to  their  respective  priorities;. 
Lang  v.  Storie,  9  Hare,  651 ;  21  L.  J.,  Ch.  521 ; 
16  Jur.  349. 

As  to  Hotioe  of  Plaintiff 'f  Title.  V-A  defendant 
claiming  as  a  mortgagee,  and  by  his  answer 
denying  notice  of  the  plaintiffs  title,  which  was 
neither  alleged  by  the  bill  nor  proved,  an  inquiry 
for  the  purpose  of  affecting  him  with  notice  was 
refused,  first,  upon  a  petition  to  vary  the  minutes, 
and,  again,  upon  a  rehearing.  Mardy  v.  Bsetet, 
5  Ves.  426. 

Am  to  Sum  adTaaeed.] — An  inquiry  as  to  what 
sums  he  had  advanced  upon  the  security  of  the 
mortgage,  and  at  what  times  respectively,  was 
granted.     lb. 

Am  to  Bepain  and  Improrementa.] — ^Befezence 

for  an  inquiry  as  to  substantial  repairs  and 
lasting  improvements  will  not  be  ordered  at  the 
hearing  on  further  directions,  merely  on  the 
statement  of  counsel  for  an  incumbrancer  that 
such  repairs,  kc,  have  been  made,  unless  all 
parties  interested  consent ;  a  petition  is  necessary. 
Pelly  v.  Wathen,  5  Hare,  351  ;  18 L.  J.,Ch.231 ; 
14  Jur.  9. 

Surplus  Fund  in  Court]— Where  there  was  a 
clear  surplus  fund  in  court,  which  had  been  pr»> 
duced  by  a  sale  under  a  decree  in  a  foredosme 
cause,  the  court,  on  motion  of  the  plaintiff,  who 
was  also  a  creditor,  by  judgment  subsequent  to 
his  mortgage,  granted  a  reference  to  the  remeot- 
brancer,  to  inquire  and  report  who  was  entitled 
to  the  surplus,  and  whether  the  applicant  had 
any,  and  what  lien  upon  it ;  and,  if  so,  whether 
there  were  any,  and  what,  prior  b'ens  thereon. 
Jlackay  v.  Hdrtine,  1  Ir.  Eq.  R.  331. 

Benefit  of  Iniiuit.1 — ^In  a  suit  for  realising  a 
mortgage  security  wnere  the  devisee  or  heir  of 
the  mortgagor  is  an  infant,  the  court  usually 
directs  a  r^erence  to  the  master  to  inquire 
whether  a  sale  of  the  mortgaged  premises  will 
be  for  the  benefit  of  the  infant ;  but,  where  it  is 
clear  that  such  sale  will  be  for  the  infant's  benefit, 
the  court  will  direct  a  sale  in  the  first  instance. 
BavU  v.  Dmcding,  2  Keen,  245 ;  7  L.  J.,  C3l 
169. 
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ITnder  6th  Order  of  lUy,  1889.]--The  court 
'Will  not  direct  preliminaiy  inquiries  to  be  made 
under  the  5th  order  of  Maj,  1839,  unless  it  is 
plain  that  they  would  be  directed  at  the  hearing, 
and  would  be  binding  on  the  parties  to  the  suit. 
Meinhertzhagen  v.  Davis^  10  Sim.  289  ;  3  Jur. 
1025. 

The  court  will  not,  under  the  5th  order  of 
the  9th  of  May  1839,  direct  an  inquiry  in  a 
suit  for  foreclosure,  of  who  was  the  heir-at-law 
of  a  party  who  was  entitled  to  the  equity  of 
redemption  of  mortgaged  premises.  Warner 
V.  Moore,  10  L.  J.,  Ch,  371 ;  5  Jur.  910. 

Adding  Aeeountf  and  Iiiqniref  after  Judg- 
ment.]— ^When  some  time  after  a  judgment  of 
foreclosure  directing  accounts  against  the  plain- 
tifb  as  mortgagees  in  possession,  but  containing 
no  inquiry  or  direction  as  to  improper  working, 
a  probable  case  was  made  out  that  the  mortgaged 
property  had  been  seriously  damaged  by  the 
improper  working  of  the  mortgagees  in  possession, 
or  persons  acting  under  their  authority  : — Held, 
that  the  mortgagors  should  not  be  absolutely 
foreclosed  and  left  to  the  remedy  of  proceeding 
against  the  plaintifEs,  either  as  mortgagees  or  as 
leasees  in  respect  of  their  breach  of  the  covenants 
of  the  lease,  but  were  entitled  to  an  inquiry  with 
reference  to  the  injury  caused,  and  to  a  declara- 
tion diarging  tiie  plaintifEs  with  the  amount  of 
the  loss  or  damage  caused  thereby.  Such  an 
inquiry  should  be  obtained  either  by  means  of  a 
supplemental  judgment,  or  by  an  addition  to  the 
existing  judgment.  Ihylor  y.  Moetyn,  55  L.  J., 
Ch.  893  ;  33  Ch.  D.  226  ;  66  L.  T.  651--C.  A. 

Exception  to  Beport.] — Leave  given,  under 
the  circumstances,  to  except  to  a  report,  although 
the  party  had  not  carried  in  objections  to  it. 
Wood  V.  Lamhirth,  9  Sim.  195. 

Jurisdietion  nnder.] — ^To  a  foreclosure  bill, 
filed  by  a  mortgagee,  stating  subsequent  incum- 
brances, and  that  some  specified  defendants 
claimed  an  interest  in  the  mortgaged  property, 
one  of  these  defendants  put  in  an  answer  claim- 
ing to  be  entitled  under  a  security  which  was 
void  for  usury.  By  the  decree  the  usual  reference 
was  directed  as  to  incumbrances  and  their 
priorities.  The  defendant  claimed  as  an  incum- 
brancer under  this  decree,  and  the  master  dis- 
allowed his  claim : — Held,  that  the  master  had 
jurisdiction  so  to  decide,  although  the  security 
w^as  not  impeached  by  the  pleadings.  Mansfield 
CJSarl)  V.  Ogle,  7  De  G.  M.  &  G.  181 ;  24  L.  J., 
Ch.  450  ;  2  Jur.  (N.8.)  603  ;  3  W.  R.  557. 

Form.] — Form  of  inquiry  in  a  bill  of  fore- 
closure, where  the  defendant  suggests  by  his 
answer  that  the  plaintiff  has  been  in  possession 
and  paid  himseU  interest.  Doheon  v.  Lee,  1 
Y.  &  C.  C.  C.  714. 

Practiee  on.] — ^Where  the  plaintiff  in  a  fore- 
closure suit  asks  to  be  redeemea  by,  or  to  foreclose, 
a  defendant  whose  security,  stated  upon  the 
pleadings,  is  questionable  but  not  questioned  by 
the  plaintiff,  he  can  only  proceed  against  the 
defendant  as  being  a  person  entitled  to  redeem, 
or  as  having  no  right  to  redeem  ;  and,  therefore, 
where,  on  an  inquiry  before  the  master  as  to 
what  incumbrances  affected  the  estates,  a  con- 
troversy arose  as  to  the  validity  of  a  security 
which  was  not  questioned  in  the  pleadings,  it 
was  held,  allowing  the  exception,  that  it  is  not 
in  accordance  with  the  practice  of  the  court  to 


contest  questions  in  the  master's  office  not  raised 
by  the  pleadings.  Baker  v.  Bradley,  1  Jur. 
(N.B.)  416. 

Staying  Proeeedings.] — On  a  reference 


in  a  foreclosure  suit  to  ascertain  what  is  due  to 
the  plaintiff  for  principal,  interest  and  costs,  the 
plaintiff  must  ascertain  his  rights,  and  have  his 
costs  taxed,  or  the  defendant  may  apply  to  have 
the  proceedings  in  the  cause  stayed.  Creed  v. 
Bj/me,  1  Hog.  108. 

See  alio  next  eubdivUion. 


L  Acoonnts. 

Form  of.] — Form  of  inquiry  and  accounts  in  a 
bill  of  foreclosure,  where  the  defendant  suggests 
In  his  answer  that  the  plaintiff  has  been  in 
possession  and  paid  himself  interest.  Bohson  v. 
Lee.lY.A.  C.  C.  O.  714. 

Acoonnt  of  Coitf.] — ^The  plaintiff  in  a  fore- 
closure action  is,  as  a  general  rule,  entitled  to  an 
account  of  only  principal  and  interest  due  to  him 
on  his  mortgage,  and  of  the  costs  of  the  action. 
To  entitle  him  to  an  account  of  any  other  costs 
he  must  make  out  a  special  case.  But,  where  the 
plaintiff  was  tiie  transferee  of  a  mortgage,  on 
which  interest  was  overdue  at  the  date  of 
the  transfer,  and  the  mortgagor  was  a  bankrupt : 
— Held,  that  the  plaintiff  was  entitled  to  an 
account  of  costs  generally.  Bolinghrohe  v. 
Hinde,  53  L.  J.,  Ch.  704 ;  25  Ch.  D.  795 ;  32 
W.  E.  427. 

Puisne  llbrtgagee  not  a  Party.]  —  Puisne 
mortgagee  not  bound  by  an  account  taken  in  a 
foreclosure  cause,  to  which  he  was  not  a  party. 
Bich  V.  Butler,  1  Moll.  42. 

BnToharge.]— A  mortgagee  having  notice  of  a 
judgment  before  his  foreclosure  and  purchase 
of  the  equity  of  redemption,  the  judgment 
creditor  may  go  before  the  master  and  surcharge 
and  falsify  the  mortgagee's  account,  but  the 
mortgagee  is  not  to  account  for  the  profits  since 
the  decree  of  foreclosure.  Bird  v.  Qandy,  7 
Vin.  Abr.  45,  pL  20. 

Bill  of  Beview.] — It  having  been  referred  Uy 
a  master  to  take  an  account  between  mortgagor 
and  mortgagee,  under  a  foreclosure,  and  the 
report  being  confirmed  in  1786,  Lord  Hardwicke 
dismissed  defendant's  petition  for  a  bill  of  review,, 
as  it  appeared  that  his  attorney,  solicitor  and 
agent  had  then  attended  the  settling  of  the 
account  before  the  master,  by  which  defendant 
should  be  bound.  Gonld  v.  Tanored,  2  Atk. 
533. 

Working  out  suooessive  Foreelosurei.] — In 
working  out  a  decree  for  successive  foreclosures, 
an  order  absolute  to  foreclose  the  person  having 
the  first  right  to  redeem  must  be  obtained,  before 
the  chief  clerk  can  proceed  to  take  an  account  of 
subsequent  interest  and  costs,  and  to  appoint  a 
time  for  redemption  by  the  person  next  entitled 
to  redeem.  WhitbreadY,  Lyall,  8  De  G.  M.  &  G. 
383  ;  25  L.  J.,  Ch.  791 ;  2  Jur.  (N.S.)  671.  S.  C.y 
3  Sm.  &  G.  314. 

Interest,  eomputing.] — ^When a  judgment 


for  foreclosure,  obtained  by  a  first  mortgagee 
against  subsequent  mortgagees,  and  the  mort- 
gagor directs  successive  redemptions,  and  fore- 
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closure  in  default  of  redemption,  and  a  puisne 
mortgagee  fails  to  paj  the  amount  found  due 
from  him  to  the  prior  mortgagee  for  principal, 
interest  and  costs,  and  is  accordinglj  foreclosed, 
in  taking  the  account  against  the  person  next 
•entitled  to  redeem,  subsequent  interest  ought  to 
be  computed  on  the  whole  sum  found  due  from 
the  person  who  has  failed  to  redeem,  i.e.  upon 
the  interest  found  due  from  him,  as  well  as  upon 
the  principal  and  costs.  Elton  y.  Curteis,  51 
L.  J.,  Ch.  60  ;  19  Ch.  D.  49  ;  45  L.  T.  435  ;  30 
W.  K.  316. 

Interest  —  Form  of  Order.] — ^A  mortgagee 
•claimed  payment,  or,  in  default,  sale  or  fore- 
closure. Judgment  was  given  for  immediate 
payment  of  principal  and  interest  proved  to  be 
■due,  and,  in  default,  for  foreclosure,  the  account 
-being  directed  with  interest  at  the  rate  provided 
by  the  mortgage,  the  plaintiff  bringing  into 
account  what,  if  anything,  should  be  received 
Tinder  the  judgment.  Lee  v.  DuMn/ordf  54  L.  J., 
•Ch.  108 ;  51  L.  T.  590. 

Bentf  and  Profltt  in  Beoeiver'f  Hands — 
Form  of  Order.] — In  taking  the  usual  account 
of  what  is  due  on  the  security  in  a  foreclosure 
action  where  a  receiver  has  been  appointed,  the 
mortgagees  must  be  charged  with  the  whole  of 
the  rents  and  profits  in  the  receiver*s  hands  at 
the  date  of  the  chief  clerk*s  certificate,  and  not 
merely  with  such  a  sum,  if  any,  as  they  submit 
*to  be  charged  with  in  respect  thereof.  Form  of 
order  in  Ba/rler  v.  JeckelU  (Seton,  p.  2142) 
•corrected  accordingly.  Simmons  v.  Blandy,  66 
L.  J.,  Ch.  83 ;  [1897]  1  Ch.  19  ;  76  L.  T.  646  ; 
45  W.  R.  296. 

Irregnlarity  of  Certifieato.l — To  facilitate  the 
computation  of  interest  in  a  foreclosure  suit,  the 
chief  clerk's  certificate  was  dated  the  15th  July, 
1874,  but  was  not  signed  by  the  chief  clerk  till 
the  31st  July,  1874 :— Hekl,  that  the  certificate 
was  irregular.  Bitcheridge  y.  Whalley^  23  W.B. 
.224. 


Waiver.] — The  defendant  attended  several 


appointments  to  settle  the  certificate  between 
the  15th  and  31st  July  : — Held,  that,  as  he  must 
have  known  that  the  15th  July  was  fixed  as  the 
date  of  the  certificate,  he  had  by  his  conduct 
waived  the  irregularity.    Ih. 

Abstaining  firom  bringing  in — Order  insisted 
on.] — Mortgagees  abstained  from  bringing  in  the 
accounts  directed  by  a  foreclosure  judgment  on 
the  ground  that  needless  expense  would  be  occa- 
sioned thereby,  the  security  being  alleged  to  be 
already  insufficient : — Held,  that,  there  being  no 
evidence  before  the  court  that  the  taking  of  the 
accounts  would  be  a  reckless  proceeding,  the 
mortgagors  were  entitled  to  an  order  on  the 
mortgagees  to  bring  in  the  accounts,  but  that 
the  order  must  be  prefaced  with  a  statement  that 
it  was  insisted  on  by  the  mortgagors,  and  be 
without  prejudice  to  an  application  by  the  mort- 
gagees to  stay  proceedings  in  case  they  should  be 
able  to  prove  the  proceedings  to  be  reckless. 
Taylor  v.  Mottyn,  53  L.  J.,  Ch.  89  ;  25  Ch.  D. 
48  ;  49  L.  T.  483  j  32  W.  R.  266. 

Costs.] — Whether  this  statement  would 

give  the  court  jurisdiction  as  to  the  costs  if  it 
turned  out  that  the  accounts  had  been  asked  for 


yexatiously  and  unreasonably,  and  whether  the 
court  would  not  on  a  substantive  application  by 
the  plaintiff  stay  the  taking  the  accounts  if  it 
was  satisfactorily  shewn  that  taking  them  would 
be  useless,  quaere.    Ih, 

Praotiee — Speoial  Cironnurtaneee,  when  to  be 
mentioned.]  —  Any  special  circumstances 
affecting  the  taking  of  an  account  under  a 
foreclosure  judgment  should  be  brought  to  the 
attention  of  the  court  at  the  triaL  Singuinttti 
y.  StucJtey'i  Bank,  65  L.  J.,  Ch.  340 ;  [1896] 
1  Ch.  602  ;  74  L.  T.  269  ;  44  W.  R.  308. 

The  trustee  in  bankruptcy  of  a  mortgagor 
having,  after  a  foreclosure  judgment  directing 
the  usual  accounts  and  inquiries,  claimed  to  be 
entitled  to  have  the  accounts  taken  on  the  footing 
that  he  was  entitled  to  redeem  on  payment  di. 
the  amount  at  which  the  mortgagee  had  valued 
his  security  in  the  bankruptcy : — Held,  that  the 
trustee  should  have  asked  at  the  hearing  for  a 
special  declaration,  and  that  in  the  absence  of 
any  such  declaration  the  question  could  not  be 
raised  during  the  mechanic^  operation  of  taking 
an  ordinary  account.    Ih. 

Oeneral  Order,  88nd  June,  1842.1 — The  general 
order  of  22nd  June,  1842,  is  not  to  have  the  effect 
of  involving  plaintifEs  in  the  account  of  the  sums 
due  on  incumbrances  puisne  to  their  demands. 
Davia  y.  Bowo/n,  2  Con.  k  L.  154  ;  3  Dr.  &.  War. 
478. 

Bnlof  of  Court,  1875.1 — When  an  order  for 
preliminary  accounts  is  obtained  under  rules  of 
court,  1875,  Ord.  XV.  r.  1,  after  issuing  the  writ 
of  summons  in  a  foreclosure  action,  and  after 
simple  appearance  to  the  writ  by  the  defendant, 
the  order  should  not  prejudice  the  trial  of  any 
issues  which  might  be  raised  by  the  pleading 
subsequently  delivered  by  inserting  as  of  common 
form  the  words  "and  the  judge  not  requiring 
any  trial  of  this  action  other  than  this  appUca- 
tion."  Oatti  v.  Webster,  48  L.  J.,  Ch.  763  ;  12 
Ch.  D,  771  ;  41  L.  T.  18  ;  27  W.  R.  935.  See 
also  Greerumgh  v.  LUtUsr,  16  Ch.  D.  93  ;  42  L.  T. 
144  ;  28  W.  R.  318. 

The  plaintiff,  after  issuing  the  writ  in  a 
redemption  action,  took  out  a  summons  for  an 
account  under  (Jud.  Act)  Ord.  XV.  r.  1  : — Held, 
that  the  order  under  the  summons  must  be  limited 
to  preliminary  accounts,  and  that  the  usual  terms 
of  a  final  judgment  for  redemption  ought  not  to 
be  added  without  the  plaintiff^s  consent.  Clorer 
y.  Wilts  and  Western  Benefit  Building  Society^ 
53  L.  J.,  Ch.  622  ;  50  L.  T.  382 ;  32  W.  B. 
895. 

Bnlei  of  Oonrt,  1888.1 — In  foreclosure  actions, 
where  there  is  no  preliminary  question  to  be 
tried,  the  plaintiff  may  obtain,  under  rules  of 
supreme  court,  1883,  Ord.  XV.,  an  order  for  an 
account  with  all  necessary  inquiries,  and  the 
usual  directions  as  in  a  common  foredosnre 
judgment  nisi.  Smifk  v.  Bavies  or  Daries  v. 
Smith,  54  L.  J.,  Ch.  278;  28  Ch.  D.  650;  62 
L.  T.  19  ;  33  W.  R.  211. 

Summons  in  Chambers — Costs.] — Such  order 
should  be  applied  for  by  summons  in  chamben, 
and  not  by  motion  in  court,  and  only  the  costs 
of  a  summons  in  chambers  attended  bv  counsel 
will  be  allowed.    lb. 
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j.  Bevlvor. 

Upon  Heath  of  PlaintiflBl]— The  heir-at-law  of 
-ft  mortgagee  of  real  estate,  of  which  there  was  no 
Revise,  applied  for  a  oommon  order  to  reviye 
under  16  &  16  Vict.  c.  85,  s.  52,  a  foreclosure 
«uit  abated  hj  the  death  of  the  sole  plaintiff : — 
Held,  that  the  order  ought  to  be  made.  Ward 
▼.  Shakeshaftf  1  Dr.  &  Sm.  607 ;  7  Jur.  (N.S.) 
1229  ;  5  L.  T.  342  ;  10  W.  R.  6. 

Upon  Transfer.] — ^When  a  decree  has  been 
made  in  a  foreclosure  suit,  and  the  plaintiff  has 
subsequently  transferred  his  interest,  the  trans- 
iferee  may  obtain  an  order  of  revivor  under 
15  &  16  Vict.  c.  86,  s.  52,  whether  the  transfer 
took  place  before  or  after  the  chief  clerk  had 
made  his  certificate.  BihJyy  y.  Naylor,  43  L.  J., 
€h.  405 ;  L.  R.  17  Eq.  14  ;  22  W.  R.  52. 

O.  SALE  BY  COURT. 

1.  Whm  Ordered,  1757. 

2.  Leave  to  Bid,  and  Begei*v0, 1766. 

3.  Conveyance,  1768. 

4.  Other  Mature,  1768. 

1.  When  Ordered. 

a.  In  General,  1757. 

h.  Equitable  Mortgages,  1765. 

a.  In  QeneraL 

Generally.] — Sale  of  plantation  decreed  for 
money  charged  on  it.  Oa-iooigne  y.  Bonglae, 
Dick.  431. 

Tenant  for  life  subject  to  mortgage  is  not 
entitled  to  pray  sale ;  though  mortgagee  may,  if 
security  be  scanty.  Kinwnd  QEarl)  v.  Money,  3 
Swanst.  208,  n. 

Mortgagee  may  pray  a  sale  of  the  mortgaged 
premises  in  the  first  instance,  where  the  heir 
and  personal  representative  are  the  same  person, 
and  the  personal  estate  is  clearly  deficient. 
Tweddell  v.  Twedddl,  2  Bro.  C.  C.  155.  S.  P., 
J)a7uel  V.  Skipunth,  lb. 

Charge  on  BriUing-hall.]— The  court  will 
jgive  effect,  by  sale,  to  a  charge  on  a  building 
used  as  a  drilling-haD.  for  a  volunteer  corps. 
Grissell  v.  M(mey,  38  L.  J.,  Ch.  312. 

In  Forecloinre  Bolt.] — ^Immediate  sale  directed 
-on  a  foreclosure  suit,  instead  of  the  common 
foreclosure  decree.  Anfiing  v.  Zaverg,  1  W.  R. 
19. 

Application  by  the  mortgagor  for  sale,  instead 
t>f  foreclosure.  Boy  dell  v.  Mam.hy,  9  Hare  (App.) 
Uii. 

Conveyanoe  on  Trust.] — ^A  conveyance  of  an 
estate  to  A.,  in  trust  that  the  same  should  stand 
•chargeable  with  a  sum  of  money  and  interest, 
and  subject  thereto  in  trust  for  B.,  with  a  power 
of  sale  by  A.,  upon  nonpayment,  after  notice, 
does  not  entitle  him  to  a  decree  of  foreclosure, 
•lint  only  for  a  sale.  Sampeon  y.  PattieoTi,  1 
Hare,  533. 

Xortgage  for  Term  and  Trust  of  Fee.] — Where 
money  is  secured  by  mortgage  for  a  term,  and 
by  trust  for  sale  of  the  fee,  the  mortgagee,  if  he 
iQes  a  bill  praying  for  a  sale  only,  is  not  entitled 
to  foreclose  the  fee,  nor,  unless  he  amends  his 
bill,  to  foreclose  the  term.  KerricU  v.  Saffery, 
7  Sim.  317  :  4  X..  J..  Ch.  ir,2. 


Assignment  on  Tmst  to  sell.] — Certain  tene- 
ments were,  upon  a  loan  of  200Z.,  assigned  by 
the  owner  to  the  lender  for  a  long  term  of  years, 
upon  trust  to  sell,  and  out  of  the  proceeds,  first, 
to  pay  the  costs  of  sale ;  secondly,  to  pay  the 
200h  and  interest ;  and  thirdly,  to  pay  the 
surplus  to  the  owner.  The  deed  contained  a 
covenant  by  the  owner  to  pay  to  the  lender  the 
200Z.  and  interest  at  the  end  of  six  months,  and 
also  absolute  covenants  by  the  owner  for  title, 
as  upon  a  mortgage,  and  for  quiet  enjoyment  by 
the  lender  after  dSault.  Upon  a  bill  to  foreclose 
the  equity  of  redemption  in  the  form  No.  6,  of 
schedule  A.  to  the  orders  of  April,  1850  : — 
Held,  that  the  case  was  one  for  a  sale,  and  not 
for  a  foreclosure.  Jetikin  v.  Row,  5  De  G.  &  Sm. 
107. 

Where  Agreement  for  Payment  out  of  Bents 
of  other  Lands.] — ^Where  the  agreement  of  the 
parties  to  a  loan  is  that  the  money  shall  be 
repaid  by  the  creditor  retaining  the  rents  of 
certain  lands  of  which  he  was  tenant  to  the 
debtor,  a  sale  of  the  lands  will  not  be  decreed. 
Maguire  v.  O'BeiUy,  9  Ir.  Eq.  R.  335 ;  3 
Jo.  &  Lat.  224. 

In  Exoneration  of  mortgaged  Estate.] — By  a 
family  settlement  it  was  agreed  that  the  K. 
estate  should  exonerate  the  L.  estate  from  a 
charge  of  60,0002.  which  affected  them  both,  and 
the  trustees  were  empowered,  from  time  to  time, 
as  occasion  should  require,  to  sell  the  whole  or 
part  of  the  K.  estate  to  indemnify  the  L.  estate. 
The  L.  estate  was  afterwards  mortgaged,  with 
the  benefit  of  the  provision  from  exoneration, 
and  this  mortgage  came  by  assignment  to  the 
mortgagees  of  tibe  60,0O0Z.  A  second  mortgage  of 
the  L.  estate  was  made  to  the  plaintiff,  subject 
to  the  former  mortgage  thereof.  The  plaintiff 
filed  his  bill  to  have  the  K.  estate  sold  for 
relieving  the  L.  estate  from  the  60,0002.  The 
interest  on  this  sum  not  being  in  arrear,  and  no 
demand  having  been  made  for  payment  of  the 
principal,  and  the  defendant,  who  was  bene- 
ficially entitled,  undertaking  to  keep  down  the 
interest,  and  to  give  notice  to  the  plaintiff  of 
any  application  for  payment  of  the  principal, 
the  Court  of  Appeal  held,  that  no  occasion  for 
the  sale  had  arisen;  but  retained  the  bill  on 
the  file,  the  plaintiff  paying  all  costs  up  to  the 
hearing.  Jlooke  v.  KenHngton  (^Lord),  25  L.  J., 
Ch.  567 ;  4  W.  R.  582— L.  JJ. 

Kotwithstaading  Limitation  of  Bight  to  sell.] 
— The  common  order  for  sale  made  on  a  mort- 
gage, with  power  of  sale,  notwithstanding  a 
proviso  that  it  should  not  be  exercised  for  five 
years,  and  the  mortgagor  had  become  bankrupt 
within  the  five  years.  Bignold,  JEx  partOy 
Theobald,  In  re,  3  Mont.  &  Ayr.  477 ;  3  Deac. 
151 ;  7  L.  J.,  Bk.  35. 

Where  Covenant  not  to  redeem.] — A  mort- 
gage contained  a  covenant  by  the  mortgagor  not 
to  redeem  for  eight  years,  and,  five  years  being 
yet  unexpired,  the  mortgagor  presented  a  peti- 
tion for  sale  in  the  usual  form  : — ^Held,  that  the 
covenant  was  cause  against  making  an  absolute 
order  for  sale,  ffone'e  Estate,  In  re,  Ir.  R.  8  Eq. 
65. 

On  doubtfal  Title  and  Lapse  of  Time.] — Bill 
by  mortgagee  for  a  sale  under  trust  for  that 
purpose  in  the  mortgage  deed,  dismissed  upon 
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doubtful  evidence  of  tide,  and  poeseaeion  for 
twenty  years  without  payment  of  interest, 
demand,  or  acknowledgment.  Chriitopherg  t. 
Sparke,  2  J.  &  W.  223. 

Bight — On  ConftmotioB  of  Deed.] — By  a  deed, 
property  was  conveyed  to  the  sons  of  the  settlor 
upon  certain  trusts  for  the  benefit  of  the  children 
and  grandchildren  of  the  settlor.  The  trustees 
had  power  to  sell,  and  extensive  powers  of 
management,  and  provisions  were  made  that  any 
trustee  advancing  money  to  tiie  settlor,  or  pay- 
ing off  any  part  of  a  certain  mortgage  debt, 
should  be  entitled  to  a  charge  by  way  of  mort- 
gage on  the  estate.  One  of  the  trustees  advanced 
considerable  sums  to  the  settlor,  and  paid  off 
part  of  the  mortgage  debt : — Held,  on  the  con- 
struction of  the  deed,  that  the  trustee  was  not 
entitled  to  have  such  a  mortgage  on  the  estate 
as  would  empower  him  to  foreclosure,  and  was 
entitled  only  to  a  sale.  Tennant  v.  Trenehard^ 
88  L.  J.,  Ch.  169  ;  L.  B.  4  Gh.  537  ;  20  L.  T.  856. 

Where  Infants  interested.] — Although  there 
are  infants  interested  in  the  equity  of  redemp- 
tion of  property  (devised  to  trustees  subject  to 
mortgages),  the  court  will  direct  an  immediate 
sale  where  it  appears  to  be  for  the  benefit  of  the 
infants.     Cflckbum  v.  Ankett,  3  W.  K.  641. 

In  Bankraptcy.] — The  court  will  not,  sitting 
in  bankruptcy,  on  behalf  of  the  sureties  of  a 
bankrupt,  direct  a  sale  of  mortgaged  premises 
for  payment  of  the  debt  secured  by  reco^izance, 
or  n>r  payment  of  any  other  security  except  a 
mortgage.     U9her^  Eao  parte^  1  Ball  &  B.  197. 

Besale  after  Pnrehase  by  Bankrupt*!  As- 
signee.!— ^An  assignee  who  was  also  a  mortgagee 
of  the  Bankrupt's  freehold  property  haviug  pur- 
chased it  for  himself  when  it  was  put  up  for  sale, 
the  estate  was  ordered  to  be  resold,  subject  to 
any  claim  of  the  assignee  by  virtue  of  his  mort- 
gage.    Turvill^  JSof  parte,  3  Deac.  &  C.  346. 

In  Prijndioe  of  Creditors.] — ^Where  mort- 
gagee is  a  creditor  of  trustee  under  will  of 
estate  to  pay  debts,  and  advances  further  moneys 
to  trustee  for  payment  of  them,  and  takes  mort- 
gage of  estate  knowing  of  trust,  he  cannot  have 
a  Kile  of  estate  in  prejudice  of  other  creditors  of 
testator.     Turner,  Ex  parte,  9  Mod.  418. 

7or  Benefit  of  Bankrupt's  Estate.] — ^Where 
there  have  been  several  mortgages  of  different 
estates  by  a  bankrupt  for  distinct  debts  to  one 
and  the  same  mortgagee,  and  the  latter  petitions 
to  have  a  consolidated  account  taken  of  what 
is  due  on  all  the  securities,  and  the  amount 
realised  by  sale  of  all  or  any  of  the  mortgaged 
estates,  and  the  circumstances  of  the  case  shew 
that  such  a  course  would  be  beneficial  to  the 
bankrupt's  estate,  the  court  would  adopt  it. 
JBerridge,  Ex  parte,  3  Mont.  D.  &  D.  464  ;  7 
Jur.  1141. 

Against  Ezecutors.] — Semble,  the  mortgagee 
may  maintain  a  suit  against  the  executors  of  the 
mortgagor  for  a  sale  of  the  property  comprised 
in  the  security,  and  for  the  payment  of  any 
deficiency  out  of  the  general  estate  of  the  testator. 
King  v.  Smith,  2  Hare,  239  ;  7  Jur.  694. 

Against  Widow  and  Deviseet  in  Trust.] — 
B.,  by  indenture,  in  1851  conveyed   freehold 


lands  and  tenements  unto  and  to  the  use  of  B. 
and  M.,  their  heirs  and  assigns,  to  secure  repay- 
ment of  3,0002.  and  interest,  but  subject  to 
redemption.  The  indenture  contained  a  power 
to  the  mortgagees,  after  six  months*  notice,  to 
sell  the  premises,  and  to  hold  the  moneys  ansing 
thereby  upon  the  trusts  therein  mentioned,  for 
better  securing  the  repayment  of  the  mortgage- 
moneys.  The  mortgagor  died  in  1856,  having 
by  his  will  devised  and  bequeathed  all  his  real 
and  personal  property  for  the  benefit^  as  to  the 
real  estate,  of  his  wife  for  life ;  and  after  her 
decease,  upon  trust,  as  to  both  the  real  and 
personal  estates,  for  the  benefit  of  his  twelve 
nephews  and  nieces.  B.  and  M.  afterwards,  in 
conformity  with  the  terms  of  the  power,  gave 
notice  of  their  intention  to  exercise  the  power 
of  sale  at  the  expiration  of  six  months,  if  their 
debt  was  not  previously  paid ;  but  in  1857  they, 
instead  of  selling  under  the  power,  pursuant  to 
their  notice,  filed  a  bill  against  the  widow  of  tiie 
mortgagor  and  his  devisees  in  trust,  praying  for 
an  account  of  the  mortgage  debt,  that  the  pre- 
mises might  be  sold  under  the  direction  of  the 
court,  and  that  the  sum  found  due  to  the  plain- 
tifb  in  respect  of  the  debt  might  be  paid  out  of 
the  proceeds  of  sale,  together  with  all  the  costs 
of  the  suit :  —  Held,  &at  the  plaintifib  were 
entitled  to  a  decree  in  the  terms  of  the  piaver. 
Button  V.  Sealy,  27  L.  J.,  Ch.  263 ;  4  Jur.  (xjs.) 
450. 

At   Bequoit   of  Seeond   Xortgagee — Settled 

Property.] — At  the  request  of  a  second  mort- 
gagee, the  court  ordered  a  sale  of  some  settled 
property  that  had  been  mortgaged,  and  for  fore- 
closure in  case  a  sale  were  not  effected.  Sa%l  ▼. 
PattinMon,  55  L.  J.,  Gh.  831  ;  54  L.  T.  670 ;  84 
W.  B.  661. 

Mortgage    by    Beneficiary  — Mortgage    bj 

Trustee.^ — ^A  bishop's  lease  was  assign^  to  a 
trustee,  in  trust  for  the  husband  for  life,  then 
to  secure  a  jointure  to  the  wife,  and,  after  her 
decease,  in  trust  for  the  husband  absolutely ;  and 
the  husband  covenanted  to  procure  the  lease  to 
be  renewed.  The  husband  subsequently  mort- 
gaged his  interest  in  the  lease  ;  and,  having  ne- 
glected- to  procure  the  lease  to  be  renewed,  the 
trustee  mortgaged  the  legal  estate  under  the 
lease,  for  the  purpose  of  obtaining  money  where- 
with to  procure  a  renewal.  A  renewal  was  after- 
wards executed  to  the  mortgagee  of  the  trustee  : 
— ^Held,  that,  although  the  mortgagee  of  the  hus- 
band was  entitled  to  redeem  the  mortgagee  of 
the  trustee,  he  was  not  entitled  to  have  the 
legal  estate  in  the  lease  sold  for  payment  of  his 
demands.    Tremble  v.  Simpson,  6  Ir.  Bq.  R.  98. 

Property  luproduotiye — ^Biieretioin  of  Conrt.] 

— ^When  a  mortgagee  of  leasehold  property  which 
was  unlet  and  could  not  be  let,  and  was  conse- 
quently unproductive,  asked  in  a  suit  for  fore- 
closure or  sale,  for  an  immediate  sale,  under 
15  &  16  Vict,  c  86,  s.  48,  and  the  court  below 
decreed  accordingly,  the  Court  of  Appeal  declined 
to  interfere  with  what  the  court  below  had  done. 
Foster  v.  Harvey,  4  De  G.  J.  &  S.  59 ;  9  L.  T. 
404  ;  12  W.  B.  92  ;  3  N.  B.  98.  ■ 

Property  unlikely  to  BelL] — In  an  action  for 
foreclosure  by  first  mortgagees  of  a  residential 
estate  and  plots  of  freehold  and  leasehold  lands 
in  different  places,  the  second  mortgagees  and  aa 
aHeged  incumbrancer  asked  for  a  sale.    The  first 
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mortgagees  and  the  owner  of  the  equity  of  redemp- 
tion asked  for  foreclosnre,  the  latter  anticipating 
that  the  property  mi^t  increase  in  value,  and 
allow  of  redemption.  The  court  was  not  satisfied 
as  to  the  sufficiency  or  insufficiency  of  the 
security ;  but,  considering  that  the  property  was 
in  Tarions  places,  and  not  likely  to  sell,  except 
as  a  speculation,  in  one  lot,  decUned  to  exercise 
its  discretion  by  ordering  a  sale.  Provident 
Clerkt^  Association  y.  Zewis^  62  L.  J.,  Ch.  89 ; 
67  L.  T.  644. 

Sents  insufficient  to  keep  down  Interest.] — 
Where  leaseholds  were  subject  to  a  first  mortgage, 
an  annuity  and  subsequent  incumbrances,  and 
the  rents  were  insufficient  to  keep  down  the 
interest  on  the  first  mortgage : — ^Held,  that  it 
was  a  proper  case  for  an  immediate  sale  at  the 
first  mortgagee's  instance.  Phillips  v.  Outteridge^ 
4DeG.&J.  531. 

Hotwithstanding  Third  Xortgagee  elalming 
Foroelosure  and  Eedemptlon.] — Decree  for  sale 
ordered,  at  the  request  of  the  first  and  second 
mortgagees  and  the  mortgagor,  notwithstanding 
the  thiid  incumbrancer  insisted  on  a  decree  for 
foreclosure  and  redemption,  the  y^ue  of  the 
property  not  being  proved.  Wickham  y.  NiohoU 
soil,  19  Beay.  38. 

Defendant  not  appearing  at  Hearing.]— In  a 
foreclosure  claim,  the  defendants  appeared  to 
the  daim,  but,  though  duly  summoned,  did  not 
appear  at  the  hearing.  The  plaintiff  asked  for 
an  immediate  sale.  The  court  declined  to  direct 
an  immediate  sale,  but  ordered  that  an  account 
should  be  taken,  and  that,  in  default  of  payment 
within  a  short  period,  the  property  should  be 
sold.  Smith  v.  BohinsoTi,  1  Sm.  &  Q.  140 ;  22 
L.  J.,  Ch.  482  ;  1  W.  R.  123. 

By  OoBient  in  Foreelosure  Decree.] — On  pro- 
nouncing a  final  decree  in  a  foreclosure  suit,  the 
court  will  not  order  an  immediate  sale,  however 
desirable  it  may  appear,  except  upon  consent. 
Betlhom  y.  Mitchell,  6  Jr.  Eq.  R.  218. 

After  Decree  f6r  Foreclosure.] — ^After  a  decree 
for  foreclosure,  but  before  it  was  drawn  up,  a 
sale  was  directed  on  the  application  of  one  of 
the  defendants,  a  puisne  mortgagee,  with  the 
consent  of  the  prior  mortgagees,  in  the  absence 
of  the  mortgagor,  against  whom  the  bill  had 
been  taken  pro  conf esso.  Woodford  v.  Brooking, 
L.  R.  17  Eq.  425  ;  22  W.  R.  683. 

Under  the  15  &  16  Vict.  c.  86,  s.  48,  the  court 
has  power  after  decree  for  foreclosure  to  direct  a 
sale.  On  the  petition  of  an  insolvent  mortgagor 
and  two  of  his  creditors,  with  the  concurrence  of 
the  plaintiff  (the  first  incumbrancer),  the  court, 
after  a  decree  in  a  foreclosure  suit,  and  upon 
payment  into  court  of  a  sum  sufficient  to  indemnify 
a  puisne  incumbrancer,  made  an  order  for  a  sale. 
Ladett  v.  Cliffe,  2  Sm.  &  G.  278  ;  2  W.  R.  636. 

Under  16  4  16  Vict.  c.  86.]— Principles  on 
which  the  court  acts  in  directing  a  sale  of  a 
mortgaged  estate,  under  the  15  &  16  Vict.  c.  86. 
Hurst  V.  Hwrst,  16  Beav.  372 ;  22  L.  J.,  Ch. 
538  ;  1  W.  R.  105. 

Under  the  15  &  16  Vict.  c.  86,  s.  48,  the  court 
has  a  discretion,  and  will  not  direct  the  sale  of 
an  incumbered  estate,  unless  it  is  manifestly  for 
the  benefit  c^  all  parties.    Ih. 

Under  the  15  &  16  Vict.  c.  86,  s.  48,  the  court 

VOL.   IX. 


requires  a  case  to  be  made  for  a  sale  instead  of  a 
foreclosure.    RoJfcH  v.  Price,  1  W.  R.  303. 

A  sale  will  not  in  general  be  ordered  under 
the  15  &  16  Vict.  c.  86,  s.  48,  instead  of  fore- 
closure, unless  there  is  such  complication  that 
the  common  decree  cannot  be  conveniently 
worked.  Sioms  v.  Holtom,  16  Beav.  259 ;  16 
Jur.  1077. 

The  court  refused,  on  the  application  of  the 
mortgagee,  after  a  decree  of  foreclosure  had  been 
made,  to  vary  the  decree  by  directing  a  sale, 
under  the  48th  section  of  the  15  &  16  Vict,  c  86. 
Oirdlestone  v.  Lavender,  9  Hare  (App.S  liii. ; 
16  Jur.  1081. 

Consent  of  Xortgagor.]— Under  statute 

15  k  16  Vict.  c.  86,  s.  48,  the  court  will  not 
make  a  decree  for  sale  instead  of  foreclosure 
without  the  consent  of  the  mortgagor,  except 
under  special  circumstances.  Prohert  v.  Price, 
1  Eq.  Rep.  51. 

The  court  has  power.  In  a  foreclosure  suit, 
under  s.  48  of  the  15  4c  16  Vict.  c.  86,  to  make 
an  immediate  order  for  sale,  if  it  thinks  fit,  with- 
out the  consent  of  the  mortgagor.  Under  the 
circumstances  the  court  direct^  a  sale  within 
three  months.  Newman  v.  Selfe,  83  Beav.  522  ; 
83  L,  J.,  Ch.  527  ;  10  L.  T.  152 ;  12  W.  B. 
564. 

Where    Xortgagee   in   Possession.] — 

Mortgt^ed  premises  were  a  distillery,  at  which 
no  business  was  carried  on,  and  held  under  a 
lease,  of  which  about  twenty-five  years  were  to 
run,  and  on  which  several  subsequent  mortgagees 
disputed  their  respective  priorities.  The  mort- 
gagee was  in  possession,  and  liable  to  ^e  rents 
and  covenants  in  the  lease.  No  income  was 
derived  from  the  property: — ^Held,  that  the 
mortgagee  was  entitled  to  a  decree  for  immediate 
sale  under  the  16  k,  16  Vict.  c.  86,  s.  48,  instead 
of  one  for  foreclosure.  Foster  v.  Harvey,  4 
De  G.  J.  &  S.  59  ;  9  L.  T.  404  ;  12  W.  R.  92. 


Where  Inftnts  interested.] — In  a  fore- 


closure suit  under  15  &  16  Vict.  c.  86,  s.  48,  an 
immediate  sale  will  be  ordered,  notwithstanding 
that  infants  are  interested  in  the  equity  of 
redemption,  without  inquiring  whether  such 
sale  is  for  their  benefit.  Wlgham  v.  Measor,  6 
W.  R.  394. 

At  instance  of  Subsequent  Inoambranccr 

— Deposit  to  ooTcr  Expense] — In  a  foreclosure 
suit  a  sale  was  directed,  under  the  15  k,  16  Vict. 
c.  86,  s.  48,  at  the  instance  of  a  subsequent 
incumbrancer,  upon  deposit  of  2002.,  sufficient  to 
cover  the  expenses  of  an  abortive  sale,  and  upon 
a  bidding  being  reserved  sufficient  to  oover  the 
amount  found  due  to  the  plaintiff.  WhUVread 
V.  Boberts,  28  L.  J.,  Ch.  431 ;  5  Jur.  (HJS.)  118 ; 
7  W.  R.  216. 

Terms.] — ^Whatever  other  terms  may  be 

imposed  by  the  court  in  its  discretion,  upon  a 
mortgagor  asking  a  sale  instead  of  a  foreclosure 
under  the  15  &  16  Vict.  o.  86,  s.  48,  a  deposit 
to  cover  the  expense  of  a  sale  must  be  made. 
Observations  as  to  the  terms,  and  amount  of 
deposit.  Bellamy  v.  Cockle,  23  L.  J.,  Ch.  466 ; 
18  Jur.  465  ;  2  Eq.  R.  435  ;  2  W.  R.  826. 

On  Interlocutory  Application.] — ^The  court  has 
no  power  to  order  a  sale  under  s.  48  of  the 
Chancery  Improvement  Act,  on  interlocutory 
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application,  bat  only  where,  before  the  act,  fore- 
closure might  have  been  decreed.  Wdyn  v. 
Leujis,  1  Drew.  487 ;  22  L.  J.,  Ch.  1051 ;  1  W.  B. 
344. 

Sect.  65  of  the  stat.  15  &  16  Vict.  c.  86,  is 
applicable  only  to  cases  in  which,  for  the  pro- 
tection of  property  or  other  like  cause,  it  is  neces- 
sary to  apply  to  the  court  for  a  sale,  and  it  was 
not  intended  to  enable  parties,  in  a  contested 
suit,  to  obtain,  upon  an  interlocutory  application 
before  the  hearing,  a  decision  upon  the  questions 
in  contest.  Prince  t.  Cooper,  16  Beav.  546 ;  23 
L.  J.,  Ch.  848. 

The  55th  section  of  the  Chancery  Procedure 
Act,  1852,  does  not  authorise  the  court  in  an 
ordhiaiy  foreclosure  action  to  direct  a  sale  on  an 
interlocutory  application.  Jxmdon  and  County 
Banking  Co.  v.  Dover,  48  L.  J.,  Ch.  336 ;  11  Ch. 
D.  204 ;  27  W.  B.  749. 

Jnxif diotioiL  —  Sale  any  Time  befbre  Fore- 
olosure  absolute  —  Conveyaneing  Act,  1881, 
f .  86.1 — ^A  decree  for  successive  redemptions  and 
foreclosures  having  been  obtained  in  an  action 
by  a  second  mortgagee  against  the  first  mort- 
gagee and  several  successive  incumbrancers,  the 
second  mortgagee  redeemed  the  first,  and  then 
applied  for  a  sale  of  the  mortgaged  property  : — 
Held,  that  under  the  Conveyancing  and  Law  of 
Property  Act,  1881,  s.  25,  the  court  has  jurisdic- 
tion to  order  a  sale  of  mortgaged  property  in  a 
foreclosure  or  redemption  action  at  any  time 
before  the  suit  is  concluded  by  foreclosure  abso- 
lute, and  a  sale  was  ordered.  Union  Ba^  of 
London  v.  Ingram,  61  L.  J.,  Ch.  608  ;  20  Ch.  D. 
468  ;  46  L.  T.  507  ;  30  W.  B.  375— C.  A. 

At  Bequest  of  Second  Xortgagee — ConTeyane- 
ing  Act,  1881.] — In  an  action  for  foreclosure  by 
first  mortgagees  of  a  building  estate  at  Man- 
chester, the  second  mortgagees  and  mortgagor 
requested  a  sale,  and  offered  to  pay  into  court  a 
sum  sufficient  to  meet  the  costs  of  sale.  The 
value  of  the  estate  was  insufficient  to  cover 
what  was  due  on  the  first  mortgage ;  but  the 
applicants  produced  evidence  stating  tJiat  since 
the  date  oi  the  action  such  value  had,  in  conse- 
quence of  the  subsequent  passing  of  the  Man- 
chester Ship  Canal  Act,  increased,  and  was  likely 
to  continuously  increase  : — ^Held,  that  the  court 
had  no  power  to  grant  the  application,  notwith- 
standing the  discretion  confeired  by  the  Con- 
veyancing Act,  1881,  8.  25,  sub-s.  2.  Merchant 
Banking  Co,  v.  London  and  Haneeatic  BanJL  66 
L.  J.,  Ch.  479. 

Under  Conveyaneing  Act,  1881.]— Under  s.  25 
of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  the  court  has  power  in  a  redemption  action 
to  order  a  sale  of  the  mortgaged  property  on  an 
interlocutoiy  application  made  before  the  trial  of 
the  action  by  a  person  interested  in  the  equity 
of  redemption.  In  an  action  by  the  owner  of  the 
equity  of  redemption  of  property,  subject  to 
several  mortgages,  for  the  reaemption  of  the 
mortgitges,  the  plaintiff,  soon  after  the  issue  of 
the  writ,  applied  by  summons  for  an  order  giving 
him  liberty  to  sell  the  mortgaged  property,  and 
asking  that  he  might  have  the  conduct  of  the 
sale.  The  first  and  second  mortgagees  opposed 
the  application,  the  other  supported  it : — ^Held, 
that  an  order  for  sale  ought  to  be  made,  but  that 
a  reserved  price  must  be  fixed  large  enough  to 
cover  what  was  due  on  the  first  and  second 
mortgages,  and  that   the   plaintiff   must  give 


secnrity  for  the  costs  of  the  sale.  The  conduct 
of  the  sale  was  given  to  the  plaintiff,  on  the 
ground  that  he  was  more  interested  than  the 
first  or  second  mortgagees  m  obtaining  as  large 
a  price  as  possible  for  the  property.  Aad  it  was 
oidered  that  the  sale  should  take  place  oat  of 
court,  and  that  the  proceeds  of  sale  should  be 
paid  into  court.  Woolley  v.  Colman,  51  L.  J^ 
Ch.  854;  21  Ch.  D.  169 ;  46  L.  T.  737;  30 
W.  B.  769. 

Where  one  tenant  in  common  has  mortgaged 
his  interest  in  the  property  to  another  tenant  in 
common,  the  mortgagor  cannot  enforce  a  sale  of 
the  property  against  the  will  of  the  mortgagee, 
except  on  the  terms  of  paying  off  the  mortgage, 
and  this  rule  is  unaffected  by  sub-s.  2  of  a.  25  of 
the  Conveyancing  and  Law  of  Property  Act, 
1881.  Qibhi  V.  Haydon,  47  L.  T.  184;  30 
W.  B.  726. 

Upon  motion  for  judgment  in  an  action  where 
foreclosure  alone  is  claimed  by  the  mortgagee, 
and  the  mortgagor  does  not  appear,  the  court 
will  not  exercise  its  discretion  under  s.  25,  snb-s. 
2,  of  the  Conveyancing  and  Law  of  Property  Act. 
1881,  unless  the  mortgagor  has  had  notice  of  the 
mortgagee's  intention  to  ask  for  a  sale  instead  of 
foreclosure  of  the  mortgaged  premises.  Scuth- 
Western  District  Bank  v.  Turner,  47  L.  T.  433  ; 
31  W.  B.  113. 

Setting  Aside  Order  fbr  Sale.]— A  bill  tofoie- 
close  having  been  filed  in  this  case,  the  court 
made  a  decree  and  ordered  the  mortgaged  lands 
to  be  sold ;  afterwards  a  third  person^  who  had 
paid  off  the  mortgage  and  taken  an  assignment 
thereof  and  of  the  decree  of  foreclosure,  applied 
to  the  court  to  set  aside  their  ozder  for  sale, 
which  the  court  refusing,  he  appealed  to  the  lords, 
by  whom  the  order  of  refusal  was  affirmed  with 
costs.     Crowe  v.  Halliday,  2  Bidgw.  P.  a  50. 


of  Becree.] — ^On  bill  by  first  mort- 
gagee to  foreclose  and  sell  a  competent  part,  the 
decree  could  not  be  extended,  except  by  consent 
of  the  mortgagor,  to  sell  a  further  piut  sufficient  to 
cover  the  demands  of  subsequent  charges  made 
by  defendants  :  it  is  limited  to  provide  for  the 
plaintiff  and  prior  incumbrancers ;  but  such 
subsequent  incumbrancers  brought  before  the 
court,  if  they  do  not  redeem,  are  entitled  to  costs. 
EUU  V.  Molloy,  1  MolL  536. 

Praetiee — ^Forrn.] — An  order  for  sale  made  on 
a  claim  for  foreclosure,  at  the  request  of  the 
mortgagee,  such  sale  to  be  "  one  month  after  the 
judge's  clerk  shall  have  made  his  certificate  of 
the  amoxmt  of  the  principal,  interest  and  oosts 
due  to  the  mortgagee,  if  such  amount  shall  not  be 
paid."  Staines  v.  Budlin,  9  Hare  (App.)  liil  n. ; 
16  Jur.  966. 

Aocounti.] — A  sale  of  mortgaged  pro- 
perty, consisting  of  freehold  and  leasehold 
premises,  and  a  policy  of  life  insurance,  ordered 
in  a  foreclosure  suit,  at  the  request  of  the  mort- 
gagee. Themort^gors  were  bankrupt,  and  the 
suit  was  against  tbeir  assignees  and  against 
incumbrancers  subsequent  to  the  plaintiff.  The 
decree  directed  the  accounts  of  what  was  due  to 
the  several  incumbrancers,  and  directed  the  pro- 
ceeds of  the  different  property  to  be  distin- 
guished. Cator  V.  Beef)es,  9  Hare  CApp.)  liii.  n. ; 
16  Jur.  1004. 

In  Admisstratlon  Snita.] — See  Ezboutob  A27d 
Administrator. 
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b.  Equitable  Xortsares. 

i.  In  General,  1765. 
iL  By  Deposit,  1765. 

i.  In  General, 

Zztent  of  Saleable  Interest.  ]^An  equitable 
mortgagee,  from  vendee  who  has  not  paid  par- 
f  chase-money,  can  sell  bankmpt's  interest  only, 
unless  vendor  consents,  and  the  court  will  not 
act  till  he  is  served.  Wright,  Em  parte^  WatU^ 
In  re,  3  Mont,  k  Ayr.  49. 

If  Xortgag^r  Bead.] — ^An  equitable  mortgagee, 
if  the  mortgagor  is  d&id,  is  entitled  to  have  the 
estate  sold,  and  the  proceeds  applied  in  ^y- 
ment  of  his  debt,  and  to  stand  as  a  creditor, 
for  the  balance  (if  any)  on  the  general  assets  of 
the  mortgagor.  JSroeldehurit  v.  Jeetop^  7  Sim. 
438. 

Benefit  of  Ixiftnt.]— On  a  bill  filed  by  an 
«Kiuitable  mortgagee  praying  a  sale,  the  court 
will  order  an  immediate  sale,  although  the  heir 
of  the  mortgagor  is  an  infant,  if  it  appears  that 
such  a  sale  will  be  for  the  benefit  of  the  infant. 
Hedshato  v.  Newhold,  12  Jar.  838. 

Sale  under  Agreement  for  Equitable  Mort- 
gage.]— The  agreement  for  an  equitable  mort- 
gage must  be  free  from  all  taint  and  suspicion ; 
otherwise,  the  court  will  not  make  the  usnal 
order  for  the  sale  of  it.  NuTvn^  £x  parte,  1  Deac. 
393. 

Where  Contest  as  to  Priority.] — Where  a  con- 
test existed  between  equitable  mortgagees  as  to 
priority,  and  a  question  arose  wheUier  the  one 
who  had  the  title  deeds  would  be  bound  to  give 
them  up,  the  difficulty  was  removed  by  ordering 
a  sale,  and  all  parties  to  concur  therein,  reserv- 
ing the  rights  of  the  parties  as  against  the 
purchase-money.  Langttaff  v.  ^Icnoliofif  25 
Beav.  160. 

Where  Sale  rcjeoted  by  Assignees.] — ^A  mort- 
gagee of  a  term  gave  an  equitable  mortgage, 
and  subsequently  purchased  the  equity  of 
redemption  : — Held,  that  the  equitable  mort- 
gagee was  entitled  to  a  sale  of  the  equity  of 
redemption,  if  rejected  by  the  assignees.  Tuff- 
nell,  ±!x  parte,  Watte,  In  re,  1  Mont.  &  Ayr. 
620  ;  4  Deac.  &  G.  29. 

iu  By  Depotit, 

Eight.] — ^Whcre  an  equitable  security  is  given 
by  the  deposit  of  deeds,  the  plaintiff,  on  a  bill 
brought  to  give  effect  to  his  securi^,  is  entitled 
to  a  decree  for  a  side.  Pain  v.  Smith,  2  Myl.  k  E. 
417. 

Ennning  Balanoe.] — On  a  claim  by  an  equit- 
able mortgagee  under  a  deposit  of  title  deeds, 
with  a  memorandum  for  securing  a  running 
balance,  limited  to  a  certain  amount,  the  court 
will  direct  a  sale.  Lloyd  v.  Whittey,  22  L.  J., 
Ch.  1038  ;  17  Jur.  754. 

Pledgee  of  Personal  Chattels.] — The  doctrine, 
that  an  equitable  mortgagee  by  deposit  of  title 
deeds  is  entitled  to  for^osure,  does  not  extend 
to  a  pledgee  of  personal  chattels.  Carter  v. 
Wake,  46  L.  J.,  Ch.  841 ;  4  Oh.  D.  605. 

A.  deposited  with  B.  certain  Oanada  railway 


bonds  as  security  for  a  debt.  On  biU  filed  by 
B.  for  foreclosure  or  sale : — Held,  that  B.  was 
entitled  to  an  order  for  sale  only.    Ih. 

As  against  Prior  Voluntary  Conveyanoe.] — 
An  equitable  mortgage  by  deposit  of  title  deeds,  ' 
with  an  agreement  in  writing  by  the  party 
making  the  deposit  to  execute  a  formal  mortgage 
of  the  property  to  the  mortgagee  for  the  balance 
which  might  be  due  to  him,  constitutes  the 
equitable  mortgagee  a  purchaser  for  good  con- 
sideration within  the  statute  27  Eliz.  c.  4,  in 
respect  of  such  balance ;  and,  it  being  a  term  of 
the  agreement  that  the  mortgage  to  h^  executed 
should  contain  a  power  of  «de,  the  court,  on  a 
bill  to  set  aside  a  prior  voluntary  conveyance 
by  the  mortgagor  as  fraudulent  and  void  under 
the  statute  27  £liz.  c.  4,  decreed  that  on  default  of 
payment  the  mortgaged  property  should  be  sold. 
LUter  V.  Turnsr,  5  Hare,  281  ;  16  L.  J.,  Ch. 
336 ;  10  Jur.  751. 

Agreement  with  Beposit — EfliBot  oil — An 
agreement  in  writing,  accompanying  a  deposit 
of  deeds,  to  charge  l^ds  with  a  sum  of  money, 
is  nothing  more  than  an  equitable  charge 
enforceable  in  equity  by  having  the  money 
raised  by  sale  or  mortgage,  and  gives  no 
right  to  foreclose,  nor  to  ask  for  a  legal 
mortgage.  Mattheioe  v.  Chodday,  31  L.  J.,  Ch. 
282 ;  8  Jur.  (N.B.)  90 ;  5  L.  T.  572 ;  10  W.  U. 
148. 

A  contract  to  charge  land,  and  also,  if  required, 
to  give  a  legal  mortgage,  accompanied  by  a 
deposit  of  deois,  gives  a  right  to  a  sale,  but  does 
not  compel  the  mortgagee  to  take  a  legal  mort- 
gage,   lb. 

Under  Conveyanoing  Ast,  18S1,  s.  25.]— An 
equitable  mortgagee  by  deposit  of  deeds  is 
entitled  under  s.  25,  sub-s.  2,  of  the  Conveyancing 
Act,  1881,  for  an  order  for  sale  instead  of  fore- 
closure, although  there  is  no  memorandum  of 
the  charge  and  no  agreement  by  the  mortgagor 
to  execute  a  legal  mortgage.  Oldham  v.  Stringer, 
51  L.  T.  895  ;  33  W.  B.  251. 

Where  an  equitable  mortgagee  by  deposit  of 
deeds  applied,  under  s.  25,  sub-s.  2,  of  the  Con- 
veyancing Act,  1881,  for  an  order  for  sale  instead 
of  foreclosure,  there  being  a  memorandum  of 
the  charge,  and  an  agreement  by  the  mortgagor 
to  execute  a  legal  mortgage,  the  court  made  an 
order  for  sale  of  the  property,  such  sale  not  to 
take  place  until  three  months  after  the  chi^ 
clerk's  certificate,  as  to  the  amount  due  to  the 
plaintiff,  should  be  filed ;  but  refused  to  order 
an  immediate  sale  after  such  certificate.  Oreen 
V.  JBigge,  52  L.  T.  680. 

2.  Leave  to  Bid,  and  Bebebyb. 

Generally.] — Mortgagee  of  premises  to  be  sold 
under  the  general  order,  permitted  to  bid  at  the 
sale.    DunowM,  Ex  parte,  Buck,  18. 

Leave  to  the  plaintiff  to  bid  at  the  sale  with-  ^ 
out  taking  from  him  the  carriage  of  the  decree, 
where  he  was  the  first  incumbrancer,  and  the 
property  clearly  insufficient  to  pay  his  demand. 
Steele  v.  DevonpoH,  11  Ji.  £q.  E.  339. 

Trustee,  Benefioiaries  objeeting.] — ^If  any  of 
the  cestuis  que  trustent  object,  a  trustee  of  an 
estate,  though  also  a  mortgagee,  will  not  be 
allowed  to  bid  at  a  sale  of  the  estate  directed  by 
the  court ;  but,  semble,  if  the  estate  is  not  sold 
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at  the  sale,  the  trustee  may  be  allowed  to  become 
the  purchaser  under  proposals  to  the  court. 
Tennant  y.  Trenchard,  38  L.  J.,  Ch.  169 ;  L.  B. 
4  Oh.  537  ;  20  L.  T.  856. 

laenmbraiieert.}  —  Incumbrancers  will  be 
allowed  to  bid  at  the  sale  of  the  premises 
chained ;  but  the  sale  must  not  be  under  their 
direction.    Slacks  JBxparte,  1  L.  J.  (0J9.)  Gh.  70. 

Baiikruptey.] — Mortgagee  of  bankrupt's  estate 
allowed  to  bid  on  sale  of  it.    Manh,  Esb  parte  ^ 

1  Madd.  148. 

Creditors.]  —  A  mortgagee  who  was  sole 
assignee  and  principal  creditor,  there  being  only 
one  other  creditor  to  a  small  amount,  permitted 
to  bid  for  the  estates  subject,  &c.  Aium^  Buck, 
245. 

Assignees.] — ^A  reserved  bidding  allowed  to 
assignees  on  the  sale  of  an  estate  which  had  been 
mortgaged  by  the  bankrupt.    EUU,  JEao  partem 

3  Deac.  &  G.  297. 

Under  what  circumstances  a  reserved  bidding 
refused  to  assignees,  on  the  sale  of  property 
under  an  equitable  mortgage.  Bernard^  Ex 
parte,  3  Deac.  &  G.  291 ;  1  Mont.  4c  Ayr.  81. 

Equitable  Mortgagee.] — Where  an  equitable 
mortgagee  is  allowed  to  conduct  the  sale,  and 
wishes  to  bid  and  become  the  purchaser  of  the 
premises  comprised  in  his  mortgage,  the  court 
will,  before  giving  leave,  ascertain  the  value  of 
the  preiDiRes  and  fix  a  reserved  bidding.  Cow^ 
mercial  Bank  of  London^  Ex  parte^  ffUUy  In  re, 
9  L.  T.  782. 

Must  pay  Deposit.]  —  Equitable  mort- 
gagee is  not  entitled  to  be  excused  from  paying 
deposit  on  sale.    Stephem,  Ex  parte  and  In  re, 

2  Mont.  &  Ayr.  31. 

Costs.] — ^Where  an  equitable  mortgagee 

applies  for  leave  to  bid  at  the  sale  of  the  mort- 
gaged premises,  the  practice  is  for  him  to  pay 
the  costs  of  the  application.  Eobinton,  Exparte^ 
Mont.  &  M'Ar.  261. 

Condition  ol] — Before  a  mortgagee  with  a 
power  of  sale  can  apply  for  leave  to  bid,  he  must 
waive  his  power  or  sale,  and  come  before  the 
court  in  the  simple  character  of  mortgagee. 
Davit,  Ex  parte,  JUagley,  In  re,  3  Deaa  «  G. 
504  ;  1  Mont.  &  Ayr.  89. 

Deposit.] — The  court  will  not  exempt  a  mort- 
ragee  whooids  from  paying  a  deposit.  Tatham, 
Ex  parte,  Sheppard,  In  re,  1  Mont.  &  Ayr.  835  ; 

4  Deac.  &  G.  640. 

Purchase  without  Lears.]  —  A  mortgagee 
having  bid  at  the  sale  of  the  mortgage  property, 
and  become  the  purchaser  without  having 
previously  obtained  an  order  for  him  to  bid,  the 
court  granted  him  an  order,  nunc  pro  tunc. 
Pedder,  Ex  parte,  Hadvcen,  In  re,Z  Deac.  4c  G. 
622  ;  1  Mont.  4c  Ayr.  327. 

Although  it  is  the  usual  and  the  prudent 
practice  for  a  mortgagee  to  apply  to  the  court 
for  leave  to  bid,  the  court  will  not  rescind  the 
sale  where  the  mortgagee  has  purchased  the 
property  without  such  leave  if  the  purchase  has 
tseen  made  by  him  bon&  fide.    AMMey,  Ex  parte. 


BeU,  Inre,  3  Deac.&G.  510  ;  1  Mont,  t  Ayr. 82  ; 
3  L.  J.,  Blqr.  9. 

3.  GONYETANCB. 

PartiM  to  —  Xneninbraneers.]  —  An  incum- 
brancer paid  off  by  the  proceeds  of  the  sale 
under  a  decree  is  not  obliged  to  assign  his  securitT 
to  the  purchaser.  He  is  only  bound  to  join,  (C 
required^  in  conveyance  to  the  purchaser.  Ajum^ 
2  MoU.  505. 

Corenantaes.]  —  A    colliery    company 

covenanted  to  appropriate  6J.  per  too  to  secure 
money  lent,  and  gave  to  the  lenders  power  to 
appoint  receivers  and  powers  of  distress  orer  all 
their  property : — ^Held,  that  on  a  sale  in  liquida- 
tion of  a  colliery  the  covenantees  were  not 
necessary  parties  to  the  conveyance.  Satnkty 
Brook  Cbai  Co,,  In  re,  41  L.  J.,  Gh.  119. 

In  Bankruptey  —  Compelling  Seeond  Xsn- 
gagee  to  join  in  Bale.] — The  lord  chancellor 
has  no  authority  in  bankruptcy  to  compel  a 
second  mortgagee,  not  claiming  under  tiie  com- 
mission, but  resting  upon  his  security,  to  join 
in  a  sale  obtained  by  a  prior  mortgagee  under 
the  general  order,  8th  March,  1794,  not  prodacing 
enough  for  both  mortgagees.  Jaekeon,  Ex  parte^ 
6  Ves.  367. 

4.  OTHEB    MATTEB& 

Sale,  wbether  Snlgeet  to,  or  Disahmzged  froa. 

Lease.] — ^To  a  bill  to  raise  a  charge  secured  by  a 
term,  a  subsequent  mortgagee  of  the  inheritance^ 
and  a  lessee  who  claimed  under  a  lease  made  by 
the  inheritor  after  he  had  executed  the  mortgage, 
were  made  parties.  The  bill  prayed  that,  if 
necessary,  the  lands  should  be  sold  discharged 
of  the  lease.  There  was  a  consent  to  seU  the 
inheritance  instead  of  the  term.  The  mortgagee 
insisted  hj  his  answer  that  the  lease  had  been 
made  at  a  gross  under- value,  and  that  the  lands 
should  be  sold,  discharged  of  it.  The  lessee 
insisted  that  the  lease  was  made  at  the  full  value, 
and  tiiat  the  lands  should  be  sold  subject  to  it. 
The  plaintifi!  amended  his  bill,  but  did  not  put  in 
issue  the  case  made  by  the  mortgagee  :— Held, 
that  in  this  suit  the  mortgagee  was  not  entitled 
to  have  the  lands  sold  di^haiged  of  the  lease ; 
and  the  lands  were  directed  to  be  sold  subject  to 
the  lease,  without  prejudice  to  the  mortgagee 
filing  a  bill  to  have  them  sold  discharged  of  it. 
CoUhurit  V.  CbUhurtt,  2  Jones,  262. 

Sale  Under    Sztsnt— Bight  of  Grown.] — If 

estate  subject  to  mortgage  be  sold  absdately, 
under  extent,  and  purchase-money  paid  into 
court,  crown  will  not  be  allowed  on  motion  to 
satisfy  mortgagee,  but  court  will  order  reference 
to  deputy  remembrancer  to  ascertain  what  isdne 
on  mortgage.    Bex  v.  Ooombet,  1  Price,  207. 

Voties.] — Kotice  of  motion  for  order  of 

sale  of  crown  debtor's  mortgaged  Umds  imder 
extent  should  be  given  to  mortgagee  befoce 
motion.    lb. 

Equitable  Mortgages.] — Equitable  mortgages 
is  not  entitled  to  costs  of  defending  extent  in  aid, 
or  to  be  excused  from  paying  deposit  on  sale; 
Stephens,  Ex  parte  and  iW  re,  2  Mont.  k.  Ayr.  31. 

Inlhnt  Coming  of  Ago— Sight  to  Show  Causa.} 
— On  a  decree  for  sale,  in  case  of  an  equitable 
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mortgage,  the  infant  heir  ought  not  to  be  aUowed 
the  six  months  to  show  cause  against  the  decree 
on  coming  of  age.  Scholefield  y.  HeaJiM,  7  Sim. 
€67.    A  a,  8  Sim.  470  ;  7  L.  J.,  Ch.  4. 

Beneflt  of  Infiant — Sight  to  Procoedi.] — ^An 
estate  was  mortgaged  to  A,  for  a  term  of  five 
handred'  years.  iL  filed  a  bill  of  foreclosure 
against  the  persons  entitled  to  the  equity  of 
redemption  and  the  reversion,  some  of  whom 
were  infants.  By  consent  it  was  ordered  that 
the  master  should  inquire  whether  a  sale  in  fee 
would  be  for  the  benefit  of  the  infant,  and,  if  he 
should  so  find,  that  the  property  should  be  so 
sold.  The  nroperty  was  sold  under  the  decree, 
but  realisea  less  than  the  mortgage  debt:  — 
Held,  that  the  defendants  were  entitled  to  the 
difference  in  yalue  between  the  term  and  the 
fee.  Foiter  t.  Eddy,  18  L.  J.,  Gh.  151 ;  13  Jur. 
761. 

Priee.] — Sale  by  order  of  the  court.  Incum- 
brancer's suit.  Contract  by  first  mortgagor 
before  the  suit,  for  460Z.,  went  oiL  Offer  by  a 
person  to  purchase  at  that  price  accepted  by  the 
court,  on  affidavit  of  surveyor  that  the  estate 
would  probably  fetch  less  by  auction,  on  consent 
of  the  other  incumbrancers,  the  estate  being 
deficient,    jdium.,  1  Jur.  625. 

Sale  of  TTnneoosfarily  Large  Portion — Balaneo 
of  Pnrohaso  -  Money,  whether  Bealty  or 
Personalty.! — In  a  mortgagee's  suit  for  fore- 
closure and  sale,  a  decree  was  made  that,  in 
default  of  payment  within  the  usual  time,  the 
mortgaged  lands,  or  a  sufficient  part,  should  be 
sold,  and  that  after  payment  of  the  incumbrances 
the  remainder  should  be  paid  to  the  mortgagor, 
and  that  if  any  part  of  the  lands  remained 
nnsold  they  also  should  be  reconveyed  to  the 
mortgagor.  A  larger  part  of  the  estate  was  sold 
than  was  sufficient  to  satisfy  all  the  incum- 
brancers. The  mortgagor  made  two  applications 
to  the  court  as  to  the  investment  of  this  surplus 
fund,  on  the  second  of  which  it  was  invested  in 
government  stock.  No  further  proceedings  had 
ever  been  taken  as  to  the  fund  till  the  present 
action : — Held,  that  the  capital  of  the  fund  was 
to  be  deemed  a  portion  of  the  mortgagor's  real 
estate,  and  descended  to  his  helr-at-mw.  Scott 
y.&att,9h.  E.,Ir.  367. 

Inquiry.] — ^A  mortgagor  of  property  continued 
to  retain  control  of  the  same,  which  was  seized 
by  the  landlord  for  arrears  of  rent  due  from  the 
mortgagor.  An  inquiry  had  been  directed  in  the 
suit  as  to  what  part  of  the  mortgaged  property 
had  been  sold  by  the  mortgagee,  and  a  direction 
that  the  property  sold  by  him  should  be  set  off 
against  his  mortgage  debt.  The  chief  clerk  found 
that  the  part  of  the  property  in  question  had  not 
been  sola  by  the  mortgagee.  His  fiuding  was 
Upheld  by  tiie  court.  Ayluxird  v.  Shnmpton, 
14  W.  E.  628. 

Speoifle  Performanoe.]-— Specific  performance 
of  sale  under  Lord  Loughborough's  Older  decreed 
by  this  court,  although  the  following  objections 
were  urged,  vis. — 1st.  That  particuEuB  of  sale 
did  not  state  that  sale  took  puice  under  order  of 
<M)urt,  it  appearing  that  purchaser  must  have 
known  the  fact  that  it  was  so.  2nd.  That  a  third 
mortgagee  of  equity  of  redemption,  and  an 
assignee  on  prior  insolvency  of  bankrupt,  were 
not  parties.  3rd.  Though  the  petitioning  creditor's 


debt  on  which  this  fiat  was  founded  was  con- 
tained in  the  schedule  in  prior  insolvency, 
especially  as  the  purchaser  was  presumed  to  have 
known  Of  all  the  objections  to  tne  title,  and  was 
held  to  have  waived  them  by  granting  a  lease  of 
the  premises  purchased  by  him  before  the  title 
to  him  was  completed.  Qussre,  whether  this  court 
has  jurisdiction  to  direct  specific  performance 
of  contract  of  purchase  of  bankrupt's  property, 
where  the  purchaser  did  not  know,  and  had  no 
means  of  knowing,  that  the  sale  took  place  imder 
order  of  this  court,  or  of  commissioners.  Side- 
botham,  Em  parte,  2  Mont.  &  Ayr.  146  ;  4  L.  J., 
Bk.  27.    iS^4  Deac.  &C.  461. 

Betting  Aeide— On  Applieationof  Afsignee.]— 
A  bill  to  foreclose  having  been  filed  in  tnis 
case,  the  court  made  a  decree  and  ordered  the 
mortgaged  lands  to  be  sold ;  afterwards  a  third 
person,  who  had  paid  off  the  mortgage  and  taken 
an  assignment  thereof,  and  of  the  decree  of  fore- 
closure, applied  to  the  court  to  set  aside  the 
order  for  a  sale,  which  the  court  refusing,  he 
appealed  to  the  lords,  by  whom  the  order  of 
refusal  was  affirmed  with  costs.  Orovoe  v.  HaUi- 
day,  2  Kidgw.  P.  C.  50. 

Fraud.] — Decree  of  foreclosure ;  the  pro- 


ceedings and  sale  under  it  set  aside  as  fraudulent, 
the  res  gestae  of  the  parties  concerned  affording 
conclusive  evidence  of  a  contrivance  to  use  the 
process  of  the  court  to  effect  fraudulent  sale,  to 
obtain  the  estate  under  colour  of  pursuing  the 
legitimate  right  to  recover  a  debt.  Elite  v. 
Dearie,  Beat.  5. 

Laohet.l — ^A  man,  though  no  party  to  decree, 
may  preclude  himself  from  aid  of  a  court  of 
equity,  if  he  knowingly  allowed  parties  to  pro- 
ceed under  it,  and  used  unreasonable  delay  in 
bringing  forward  his  complaint,  but  every  case 
of  this  kind  depends  on  its  own  circumstances. 
Id,  21. 

Diligence.] — It  is  the  settled  course  that  an 
incumbrancer,  using  reasonable  diligence  in 
clearing  the  title,  has  a  right  to  have  it  sold  such 
as  it  is,  being  set  up  subject  to  the  incumbrances 
reported.     Oalway  v.  Butler,  2  MoU.  504. 

Sale  of  Property  Out  of  Court— Besenred  Bid- 
dings and  Bemuneration  of  Anctionoer  to  be 
Pixed  by  Jndge — ^Form  of  Order.] — ^In  a  fore- 
closure action,  where  an  order  is  made  for  the 
sale  of  the  mortgaged  property  by  the  plaintiffs 
out  of  court,  but  the  reserved  biddings  and  the 
remuneration  of  the  auctioneer  are  to  be  fixed  by 
the  judge,  and  the  proceeds  of  sale  are  to  be  paid 
into  comt  by  the  plaintifb — such  order  must  be 
prefaced  wiih.  the  declaration  (required  when  the 
proceedings  are  sitogether  out  of  court)  that  the 
]udge  is  satisfied  by  the  evidence  that  all  persons 
int^^sted  in  the  estate  to  be  sold  are  before 
the  court.  Chmberland  Union  Banking  Co.  ▼. 
Maryvort  Hematite  Iron  Co.  61  L.  J.,  Ch.  335 ; 
[1892]  1  Ch.  92  ;  66  L.T.  103. 

P.   SALE  UNDER  POWER. 

1.  EsButenee  of  Pou)er,n7l. 

2.  Validity  <if,177i, 

3.  BiglU  to  Proceeds,  1784. 

4.  Purchase  by  Mortgagee,  1790. 
6.  Purchase  by  Mortgagor,  1792. 
6.  Pre-emption,  RiglU  to,  1792. 
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7.  Injunction  AgaifUt,  1793. 

8.  Setting  Aside,  1794. 

9.  Specific  Perfomm'Me^  1796. 

1.  Existence  op  Power. 

Kature  ol] — ^A  power  of  sale  in  a  mortgage 
deed  is  to  be  regarded  as  limiting  the  exercise  of 
the  rights  of  legal  ownership  of  the  mortgaged 
property,  and  at  the  same  time  as  enabling  the 
mortgagee  to  realise  his  security;  and,  as  the 
mortgagee  is  the  sole  jndge  of  what  is  necessary 
to  enable  him  to  realise,  his  motives  in  exercising 
the  power  will  not  be  regarded  by  the  court,  and 
so  long  as  he  does  all  that  he  fairly  can  do  to 
obtain  a  fair  price,  as  a  prudent  owner  intending 
to  sell  for  his  own  advantage  and  to  the  best  of 
his  judgment,  he  will  come  under  no  liability  to 
the  mortgagor  or  puisne  incumbrancer.  CoUon 
V.  Wmiam9,  68  L.  J.,  Ch.  539  ;  61  L.  T.  71. 

Creation  of— Under  88  *  84  Viet.  e.  146, 
tt.  11-84.] — ^A  power  to  raise  money  by  sale  or 
mortgage  authorises  a  mortgage  with  a  power  of 
sale.    Bridget  v.  Longman,  24  Beav.  27. 

Where  Xortgaget  sub-mortgaget.l— Where  a 

mortgagee  sub-mortgages,  it  is  doubtful  whether 
his  power  of  sale  is  not  gone.  Cmee  v.  Nouxll, 
26  L.  J.,  Ch.  709 ;  2  Jur.  (N.S.)  636  ;  4  W.  B. 
619. 

Mortgage  by  TTuderleaie— 88* 84  Viet.  e.  14ff.] 
— ^The  23  &  24  Vict.  c.  145,  s.  16,  gives  power  to 
a  mortgagee  of  leaseholds  by  underlease  to  sell 
the  whole  of  the  original  term.  Hiatt  v.  Hillman, 
26  L.  T.  56  ;  19  W.  R.  694. 

After  Trancfer.] — In  1825  D.  mortgaged  an 
estate  to  I.  in  fee.  The  mortgage  deed  contained 
a  power  of  sale.  In  1830, 1,  having  called  for 
payment,  a  deed  of  tranrfer  was  executed: — 
Held,  that  the  power  of  sale  in  the  mortgage  of 
1825  was  still  subsisting,  and  capable  of  being 
exercised.  Boyd  v.  Petris,  41  L.  J.,  Ch.  378  ; 
L.  B.  7  Ch.  386  ;  26  L.  T.  460 ;  20  W.  B.  613. 

And  Change  of  Covenant.] — ^A  mortgage 

contained  a  power  of  sale.  The  mortgage  was 
transferred,  with  the  benefit  of  the  provisoes, 
&c.,  contained  therein.  The  mortgagor  con- 
curred and  covenanted  to  pay  a  different  sum  on 
a  different  day  : — ^Held,  that  the  power  of  sale 
still  existed,  and  that  a  good  title  could  be  made 
upon  a  sale  under  the  power.  Young  v.  Bobertt, 
15  Beav.  558. 


On  Bemise  by  Mortgagor  and  Xortgagee  npon 
Trait.] — A  mortgagor  and  a  mortgagee  with  a 
power  of  sale  joined  in  demising  the  mortgaged 
hereditaments  upon  trust,  at  the  request  of  the 
mortgagee  during  the  continuance  of  the  security, 
and  at  the  request  of  the  mortgagor  after  the 
satisfaction  of  the  mortgage,  to  grant  leases  of 
the  premises  in  such  manner  as  the  person 
making. such  request  should  appoint,  and  to 
permit  the  mortgagor  to  receive  the  rents  until 
default  was  made  in  payment  of  the  mortgage 
money  or  interest,  and  upon  trust  after  de&ult 
to  receive  the  rents  and  apply  the  same  in 
keeping  down  the  interest  upon  the  mortgage. 
These  trusts  were  not  declared  to  be  subject  to 
the  power  of  sale  in  the  mortgage :— Held,  that 
they  were  so  in  effect,  and  that  the  trustee  was 
bound,  without  the  concurrence  of  the  mortgagor, 


to  join  in  conveying  the  ho^ditamenta  to  a 
purchaser  from  the  mortgagee  under  the  power 
of  sale.    £ing  v.  Heenan,  3  De  a.  M.  &  G.  890. 

Under  Boyal  Charter  and  Beed  of  8ettlsnant.l 

— ^An  institution  was  incorporated  by  xoyal 
charter  and  deed  of  settlement,  authorising  the 
council  or  managing  body  to  hold  lands,  tene- 
ments or  hereditaments,  and  to  sell,  grant, 
demise,  exchange  and  dispose  of  the  same ;  bat 
no  sale,  mortgage,  incumbrance  or  other  dis- 
position of  any  such  lands,  tenements  or  heredita- 
ments to  be  made,  except  with  the  approbatioD 
and  concurrence  of  a  general  meeting  of  the 
proprietors  of  the  corporation.  At  a  general 
meeting  of  the  proprietors  the  council  were* 
authorised  to  mortgage  the  property  of  the 
corporation  for  26,0002. : — ^Held,  that  the  oooncil 
had  no  power  to  grant  a  mortgage  with  a  power 
of  sale.  Clarke  v.  Boyal  Panopticon,  4  Drew.  26  ; 
27  L.  J.,  Ch.  207  ;  3  Jur.  (K.8.)  178  ;  6  W.  R.  332. 
Secus  as  to  trustees  of  chattels.    Ih, 

Agreement  not  to  Sell.]— By  a  deed,  the 
amount  due  to  the  first  mortgagee  was  confirmed 
to  him  by  the  subsequent  incumbrancers,  and  he 
thereby  agreed  not  to  execute  his  power  of  sale 
for  a  limited  time  : — ^Held,  that  a  party,  who  by 
his  bill  contested  the  amount  so  admitted  to  be 
due  to  the  first  mortgagee,  could  not  take 
advantage  of  the  stipulation  in  the  deed,  not  to 
sell  within  the  time,  and  an  injunction  to  restrain 
each,  sale  was  refused.  ChekeU  t.  Btuton^  16 
Beav.  168. 

After  Tender.] — Semble,  that,  where  the  costs 
are  unascertained,  and  the  security  ample,  a 
mort^iagee  after  a  tender  of  principal  and  interest 
is  not  entitled  to  proceed  with  the  sale.  Jenkins 
V.  Jones,  2  Giff.  99 ;  29  L.  J.,  Ch.  493 ;  6  Jur. 
(N.8.)  391 ;  8  W.  R.  270. 

Joint  Xortgageet— Bight   of  SnnriYor.] — ^A 

power  of  sale,  and  to  give  receipts  in  a  mortgage 
given  to  the  two  mortgagees,  their  hdrs  and 
assigns,  it  being  declared  that  the  mortgage 
money  was  advanced  by  them  out  of  moneys  in 
their  posRssion  on  a  joint  account : — ^Held,  to  be 
exercisable  by  the  survivor.  Stnd  v.  pioU,  1 
E.  k  J.  383 ;  1  Jur.  (K.S.)  371  ;  3  £q.  E.  449  ;  S 
W.  E.  331. 

A  fortiori  where  the  proceeds  of  the  sale  were 
to  be  applied  to  reimburse  "  themselves  and  him- 
self,'* ail  expenses  which  ^'  he  or  they  "  should  be 
put  to  in  making  the  sale,  &c.,  and  then  to  reim- 
burse "  themselves  and  himself,**  the  mortgage 
money  and  interest,  aud  it  was  declared  that  the 
receipts  of  the  *' survivor**  of  them  should  be 
good  discharges  for  the  mortgage  debt  and 
interest.    2h. 

Adminiitrator  of  "Asaign."]— The  adminia- 
trator  of  an  assign  of  a  mortgagee,  who  has 
obtained  a  conveyance  from  the  heir  of  snch 
assign  to  a  trustee  for  himself,  can  exercise  a 
power  of  sale  given  by  the  mortgage  deed  to  the 
original  mortgagee,  his  heirs,  executors,  adminis- 
trators and  assig^ns,  with  a  direction  that  the 
receipts  of  the  same  persons  should  be  good 
discharges ;  for  the  legal  representatives  of  an 
*' assign"  must  be  oonfidered  to  be  assigns 
within  the  meaning  of  such  a  power.  Qfoke  v. 
Crawford  (13  Sim.  91)  distingirished.  SetUnoay 
V.  Strawbridge,  1  K  &  J.  371.  Affirmed,  7 
De  G.  M.  &  G.  694 ;  25  L.  J.,  Ch.  121 ;  1  Jar. 
(KJ3.)1194;  4W.  R.  84. 


1778 


MORTGAGE— iSafo  under  Power. 


1774 


TTad«r  ConYeyanoiiig  Act,  1881.1 — The  power 
of  sale  incident  to  the  estate  of  the  mortgagee 
under  8. 19  of  the  Conveyancing  Act,  1881,  which 
enables  him  to  sell  the  "mortgaged  property 
or  any  part  thereof,"  does  not  authorise  him  to 
sell  the  trade  machinery  apart  from  the  freehold. 
Yatetj  In  re,  Batcheldor  or  BatcTielor  y.  7afe», 
57  L.  J.,  Ch.  697 ;  38  Ch.  D.  112 ;  69  L.  T.  47  ; 
36  W.  R.  663— C.  A. 

Equitable  Mortgage  by  Bead  —  Lord  Craa- 
worth'f  Aft.] — An  equitable  mortgagee  in  fee, 
by  deed  made  before  1882,  by  a  mortgagor  who 
has  the  legal  estate,  can,  under  Lord  Cranworth*s 
Act,  88. 11, 16,  sell  and  conyey  the  legal  estate ; 
and  that,  notwithstanding  s.  71  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881. 
SoloiiKm  to  MeagJier^  In  re^  68  L.  J.,  Ch.  339 ; 
40  Ch.  D.  508  ;  60  L.  T.  487  ;  37  W.  B.  381. 

Be^tratioii — Sale  by  Mortgagee  under  Statu- 
tory Power.] — ^A  mortgagor  registered  with  an 
indefeasible  title  made  three  successive  mort- 
gages, all  of  which  were  entered  on  the  register 
of  incumbrances ;  the  first  mortgagee  sold  under 
his  power  of  sale,  and  conveyed  the  estate  to  a 
purchaser  :  —  Held,  that  the  purchaser  was 
entitled  to  be  registered  with  an  indefeasible 
title,  although  the  second  and  third  mortgages 
remained  on  the  register  of  incumbrances. 
Bichardson,  In  re,  40  L.  J.,  Ch.  616 ;  L.  B.  12 
£q.  398  ;  25  L.  T.  12  ;  19  W.  B.  1048. 

The  former  order  made  in  Riohardw^  In  re, 
supra,  varied.  Richardson,  In  re,  41  L.  J.,  Ch. 
221  ;  L.  B.  13  Eq.  142 ;  20  W.  B.  163. 

BemoYal  of  Incumbrancet.] — ^When  the  owner 
of  an  equity  of  redemption  of  real  estate  is 
entered  on  the  register  of  estates  with  an  inde- 
feasible title,  under  the  Transfer  of  Land  Act 
(25  &  26  Vict.  c.  53),  subject  to  a  mortgage,  and 
the  mortgagee  afterwards  exercises  his  power  of 
sale,  and  conveys  part  of  the  registered  property 
to  a  purchaser,  such  purchaser  is  entitled,  after 
his  conveyance  ^as  been  entered  on  the  register, 
to  have  the  property  bought  by  him,  and  all 
entries  relating  thereto,  removed  from  the  register 
without  the  consent  of  the  mortgagor.  WirUer, 
In  re,  42  L.  J.,  Ch.  318  ;  L.  B.  15  Eq.  156  ;  27 
L.  T.  842  ;  21  W.  B.  320. 

Staying  Adverse  Procoedingi.]  —  When  a 
petition  for  sale  of  lands  was  presented  by  an 
owner,  for  the  purpose  of  defeating  an  incum- 
brancer's power  of  sale,  the  proc^dings  were 
stayed  to  enable  the  incumbrancer  to  selL 
Bedington's  Ettate,  In  re,  23  L.  B.,  Ir.  603. 

Where  Authorised  by  Power  to  Mortgage.] — 
See  POWEBS. 

In  Caie  of  Ezeoutors.]— iSS^  Eilegutob  and 
Administrator. 

Duty  of  Solieitor  to  Insert  Power  of  Sale  in 
Mortgages  firom  Client] — See  Fraud. 


2.  Validity  op. 

a.  In  General,  1774. 

b.  Notice  to  Mortgagor,  1778. 

e.  Auction  or  Private  Contract,  1780. 

d.  Price.  1780. 

e»  Management  and  Conduct,  1782. 


/.  Conditions,  1788. 

g.  Severance  of  Minerals,  1783. 

h.  Deposit,  1784. 

a.  In  Oeneral. 

Oeneially.] — If  a  mortgagee  selling  under  a 
power  of  sale  acts  in  good  &ith  and  in  compliance 
with  the  terms  of  the  power,  the  sale  cannot  be 
Impeached.  Kennedy  v.  Be  Trafford,  66  L.  J., 
Ch.  413 ;  [1897]  A.  C.  180 ;  76  L.  T.  427  ;  45 
W.  B.  671— H.  L.  (B.) 

Two  Xortgagoeo  reoeiying  eaoh  a  Portion  of 
Purehaio-XoBoy.]— The  first  and  second  mort- 
gagees of  an  estate  had  power  of  sale  and  of 
giving  good  receipts.  They  joined  together  in 
selling,  and  each  received  his  portion  of  the  pur- 
chase-money, for  which  they  gave  a  receipt  to 
the  purchaser : — Held,  that  a  title  depending  on 
this  sale  was  perfectly  good.  M^^Carogher  v. 
WhieUon,  34  Beav.  107. 

Buying  with  Knowledge  of  Inyalidity.]— A 
purchaser  who  buys  with  knowledge  of  circum- 
stances sufficient  as  against  a  mortgagee  to 
invalidate  the  sale  becomes  a  party  to  the 
transaction,  and  is  not  protected  by  the  proviso 
that  the  purchaser  needs  maJke  no  inquiry. 
Jenkins  v.  Jones,  2  Giff.  99  ;  29  L.  J.,  Ch.  493 ;  6 
Jut.  (N.S.)  391 ;  8  W.  B.  270. 

Puiohmser's  Proteetion  dauM.]— A  pro- 
viso relieving  a  purchaser  under  a  power  from 
inquiring  as  to  the  regularity  of  a  sale  does  not 
protect  a  purchaser  who  knows  of  an  irr^alarity 
which  cannot  have  been  waived : — Qu»re  (per 
Bowen,  L.J.),  whether  the  same  rule  would 
apply  where  the  irregularity  was  one  which 
might  have  been  waived.  Parkinson  v.  Hanhury 
(L.  B.  2  H.  L.  1)  followed.  Selwyn  v.  Garfit, 
57  L.  J.,  Ch.  609  ;  38  Ch.  D.  273 ;  59  L.  T.  233  ; 
36  W.  B.  513— C.  A. 

Bon&  ildo  Purehaser  without  Kotioe.]  —  A 
mortgage  contained  a  power  of  sale  to  be 
exercised  bv  the  mortgagee  after  default,  with 
a  proviso  tnat,  upon  any  sale  purporting  to  be 
made  in  pursuance  of  the  power,  the  purchaser 
should  not  be  boxmd  to  inquire  whether  default 
had  been  made  in  payment  of  any  principal  or 
interest,  or  as  to  the  propriety  or  expediency  of 
such  sale,  and  that  notwithstanding  anv  impro- 
priety or  irregularity  in  any  such  sale,  the  same 
should,  as  regarded  the  protection  of  the  pur- 
chaser, be  taken  to  be  witnin  the  power,  and  the 
remedy  of  the  mortgagor  should  oe  in  damages 
only.  The  mortgagee  purported  to  exercise  the 
power  in  favour  of  a  purchaser  for  value.  In  a 
suit  by  an  incumbrancer  of  the  mortgagor  to 
establish  his  priority  over  the  mortgagee,  it  was 
alleged  that  if  the  accounts  were  taken  it  would 
show  that  the  security  was  satisfied  at  the  time 
of  the  sale : — ^Held,  that  the  sale  having  been 
made  to  a  bonft  fide  purchaser  without  notice, 
was  valid,  even  if  the  security  should  prove 
to  have  been  satisfied.  Dicker  v.  Angersteinj  45 
L.  J.,  Ch.  764  ;  3  Ch.  D.  600  ;  24  W.B.  844. 

Xquitablo  Xortgago  by  Bepoiit,  with  Homo- 
randum — Subioquent  Legal  Xortgago.]  —  In 
May,  1849,  W.  deposited  title  deeds  as  a  security 
for  200/.  to  be  advanced  to  him,  and  signed  a 
memorandum  engaging  to  execute  a  mortgage 
deed,  when  called  upon  to  do  so.    In  June,  1849, 
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and  before  any  mortgage  was  executed,  W.  sold 
the  premiseB  comprised  in  the  title  deeds,  and, 
treating  the  intended  mortgage  as  in  existence, 
conveyed  the  property  to  the  purchasers,  **  subject 
to  a  certain  mortgage  to,  &a,  for  securing  200^ 
and  interest,  but  with  the  benefit  of  the  pro- 
visions for  redemption,  contained  in  the  mortgage 
deed."  The  purchasers  made  no  inquiry  of  the 
intended  mortgagees  respecting  the  contents  of 
the  supposed  mortgage,  and  shortly  after  the 
purchase  the  2001.  was  advanced ;  and  in  July, 
1849,  W.  executed  a  mortgage,  with  a  power  of 
sale,  under  which  the  mortgagees  sold  the 
premises  to  the  plaintiff.  Upon  a  bill  by  the 
plaintifE  against  the  purchasers  from  W. : — 
Held,  that  the  power  of  sale  was  validly  created 
as  against  the  latter,  and  they  were  declared 
to  be  trustees  of  the  legal  estate  for  the  plaintiff, 
and  ordered  to  convey  the  same  accordingly. 
Zeigh  ▼.  JJoydy  85  Beav.  466  ;  34  L.  J.,  Gh.  646 ; 
12  L  T.  813  ;  13  W.  B.  1064. 

FuioliaM-XoBAy  to  Bemain  on  Xortgage.] — 

The  lessee  of  premises  mortgaged  them  to  the 
defendant,  the  mortgage  deed  containing  a  power 
of  Kde  in  the  event  of  the  nonpayment  of  the 
mortgage  money.  Upon  default  of  payment  the 
defendant  contracted  to  sell  the  premises  to  B., 
but  in  canying  out  the  arrangement  It  was 
agreed  that  the  greater  part  of  the  purchase- 
money  should  remain  on  mortgage : — Held,  in 
the  absence  of  any  proof  that  the  contract  of 
sale  to  B.  was  not  bonft  fide,  that  the  defendant 
had  duly  executed  his  power  of  sale,  and  that  he 
was  not  bound  to  have  iUsposed  of  the  premises 
for  ready  money  only.  Thurlaw  v.  Maeksson,  38 
L.  J.,  Q.  B.  67  ;  L.  B,  4  Q.  B.  97  ;  19  L.  T.  448  ; 
17  W.  B.  280. 

A  mortgagee,  who  has  bonft  fide  contracted  to 
sell  according  to  the  power  of  sale  in  his  mort- 
gage deed,  may  aUow  part  of  the  purchase-money 
to  remain  outstanding  on  a  mortgage  of  the  pro- 
perty, though  the  power  of  sale  makes  no  mention 
of  any  such  privilege.    lb. 

Agrooment  for.] — Lands  were  mortgaged 


in  fee,  with  power  of  sale,  by  auction  or  private 
contract,  in  case  of  default  in  payment  of  the 
mortgage  money.  The  mortgagee  sold  part  of 
the  property  by  private  contract,  containing  an 
agreement  that  more  than  half  of  the  purchase- 
money  might  remain  on  mortgage  of  the  land 
sold  for  four  years,  if  interest  should  be  regularly 
paid,  and  that,  if  a  stated  sum  were  laid  out  on 
the  land  in  the  erection  of  houses  within  a 
specified  time,  the  mortgage  money  might  remain 
for  a  longer  period.  On  a  bill  fileid  by  the  owner 
of  the  equity  of  redemption  to  redeem  and  set 
aside  the  sale : — ^Held,  that  there  being  no  fraud 
nor  inadequacy  of  price,  the  transaction  could 
not  be  impeached  ;  and  the  bill  was  dismissed 
with  costs.  JDavey  v.  JhtrratU,  26  L.  J.,  Gh. 
830. 

Sale  to  Institution.] — The  same  mortgagee, 
being  in  possession,  offered  to  give  a  portion  of 
the  land  as  a  site  for  a  building  in  the  nature  of 
a  hospitid,  but,  being  apprised  by  the  proposed 
grantees  that  his  title  dia  not  enable  him  to  do 
this,  he  agreed  to  sell  the  site  to  the  institution 
at  a  valuation,  and  to  give  the  price  to  the 
charity.  The  land  was  conveyed  in  pursuance  of 
the  contract : — ^Held,  that  this  was  not  a  valid 
sale  within  the  terms  of  the  power.  S.  C,  1 
De  G.  &  J.  636. 

The  mortgagors  had  approved  of  a  general 


building  plan,  with  which  the  edifice  bnilt  for 
the  chuity  was  not  at  variance: — Held,  that 
the  transaction  could  not  be  set  aside  on 
reimbursing  to  the  grantees  the  whole  sum  laid 
out  by  them  upon  the  land.    lb. 

Bemiso  of  Term  Lois  One  Bay.] — ^A.  mortgagee 
contracted  to  sell  two  properties,  leaaehold  imd 
freehold,  to  the  equity  of  redemption  in  which 
the  mortgagors  were  entitled  in  aifferent  shares. 
The  leaseholds  had  been  mortgaged  to  him  by 
underlease.  The  purchaser  refused  to  complete, 
and  the  vendor  filed  a  bill  for  specific  perfor- 
mance. At  the  date  of  filing  the  bill  the 
mortgagors  were  willing  to  concur ;  but,  before 
the  decree  was  made,  some  of  them  died,  leaving 
infants  interested  in  the  equity  of  redemption : — 
Held,  that  the  23  k  24  Vict.  c.  145,  a.  la. 
empowered  the  vendor  to  sell  the  whole  of  the 
term  of  the  leaseholds,  though  they  were  only 
demised  to  him  for  the  residue  of  the  term 
less  one  day.  Hiatt  v.  SUlman,  25  L.  T.  55  ; 
19  W.  B.  694. 

Benoflt  of  Infants.]— Held,  also,  that  the 
in&nts  interested  in  the  equity  of  redemption 
must  be  bound  by  the  sale,  as  it  was  for  their 
advantage  that  the  two  properties  should  be 
sold  together ;  and  that  the  vendor  could  make 
a  good  title.    lb. 

Tenants  in  Common — ^Pniohaso  \tf  oao  C6- 
tenant.] — If  after  notice  by  the  mortgagee  to 
both  or  two  co-owners  that  he  is  prepared  to 
sell  for  the  amount  of  principal,  interest  and 
costs,  no  objection  is  taken,  he  may  so  sell  though 
the  purchaser  be  one  of  the  co^wners,  and  such 
co-owner  is  entitled  to  buy  without  liability  to 
the  other.  Kennedy  v.  Be  Trafford^  66  L.  J.,  Ch. 
418 ;  £1897]  A.  G.  180 ;  76  L.  T.  427 ;  45  W.  K 
671— H.  L.  (B.) 

Asiignment  to  Soeond  Xortgagoo,  oaTnut  to 
Sell.] — Property  subject  to  two  mortgages  was 
assigned  to  the  second  mortgagee  upon  trust  to 
sell,  and  out  of  the  proceeds  to  pay  off  the  firet 
mortgage,  then  the  second  mortgage,  and  pay  the 
surplus  to  the  mortgagor  : — Hdd,  that  this  did 
not  bind  the  trustee  not  to  sell  unless  he  could  so 
pay  off  the  first  mortgage,  and  that  a  sale  subjecc 
to  the  first  mortgage  was  valid.  Manter  v.  J>ix^ 
3  Jur.  (N.B.)  252— L.JJ. 

Convoyanoo  on  Trust — Appointment  of  How 
Tmstoo.] — ^Where  a  conveyance  by  way  qH  mort- 
gage is  made  to  a  trustee  for  the  mortgagee  in 
trust  to  sell,  and  the  trustee  becomes  bankrupt, 
the  mortgagor  should  join  in  the  application  for 
the  appointment  of  another  trustee.  OryiU,  Ex 
parte,  2  Deac  &  G.  413. 

Xortgagoo  in  Possoition  haying  Bonta  in 
Hand.] — Whether  a  mortgagee  in  possession, 
having  a  balance  of  rents  in  hand  more  than 
sufficient  for  payment  of  the  interest  and  all 
expenses  he  has  incurred,  can  be  heard  to  say  that 
interest  is  in  arrear  so  as  to  justify  a  sale  because 
no  account  has  been  rendered  and  no  appropria- 
tion made,  quaere.  Ofckbum  v.  SduMtrdSj  51 
L.  J.,  Gh.  46  ;  18  Gh.  D.  449  ;  45  L.  T.  500 ;  SO 
W.  B.  446— G.  A- 

Without  fiiroeloting  Equity  of  Bodmnption  ] — 
Exchequer  annuities  were  assigned  by  way  of 
mortgage  for  securing  5,000Z.  and  interest  The 
money  not  being  paid,  the  mortgagee  (after 
repeated  notice  to  the  executor  of  the  mort^sgor. 
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and  demand  of  his  money)  sold  the  annuities  on 
exchange  at  the  market  price : — Held,  that  this 
was  a  good  sale,  and  that  there  was  no  necessity 
of  preyioosly  foreclosing  the  equity  of  redemp- 
tion. Wilson  V.  Tooker,  5  Bro.  P.  C.  193 ;  1 
P.  Wms.  261. 

Xortgage  by  Client  to  Bolioitor— TTnusnal  Pro- 
▼isiont.] — In  a  mortgage  to  a  solicitor  by  his 
client  there  was  a  power  of  sale  without  qualifica- 
tion. It  was  not  explained  to  the  mortgagor 
that  it  was  usual  to  insert  a  proviso  that  the 
power  should  not  be  exercised  unless  interest 
was  in  arrear  for  three  months  or  notice  to  pay 
off  had  been  given : — Held,  that  the  power  could 
not  be  properly  exercised  as  against  the  mort- 
gagor, though  three  months'  interest  was  in  arrear. 
Craddock  v.  Bogen,  63  L.  J.,  Ch.  968  ;  51  L.  T. 
191. 

In  April,  1879,  P.  owed  450Z.  to  his  solicitor 
K.,  who  was  pressing  for  payment.  On  the  11th 
of  April,  1879,  he  gave  K.  his  promissory  note  for 
4662. 119, 10<2.,  payable  three  months  after  date, 
and  on  the  31st  of  May  signed  an  agreement  to 
mortgage  to  E.  his  interest  in  a  railway  for  the 
4662.  17#.  10^.  The  agreement  contained  a  pro- 
vision that,  if  that  sum  was  not  paid  on  the  11th 
of  July,  K.  should  be  at  liberty  to  sell  the  property 
without  notice.  The  agreement  was  drawn  by  K., 
and  P.  had  no  independent  advice.  Default 
having  been  made,  K.  sold  without  giving  such 
notice  as  is  required  in  the  common  form  of  power 
of  side  : — Held,  that  as  this  was  not  an  oroinary 
mortgage  transaction,  but  an  arrangement  for 
giving  the  <^ent  time  for  payment  of  a  debt 
presently  payable,  the  doctrine  of  CocTiburn  v. 
Edvoard*  (18  Ch.  D.  449)  did  not  apply  ;  that  it 
was  not  incumbent  on  K.  to  explain  to  P.  the 
unusual  form  of  the  power  of  sale ;  and  that  the 
sale  could  not  be  impeached  on  the  ground  that 
it  was  npt  authorised  by  the  common  form  of 
power.  Pooley'i  Tnutee  v.  Wliethum^  55  L.  J., 
Ch.  899  ;  33  Ch.  D.  Ill ;  55  L.  T.  333  ;  34  W.  R. 
689— C.  A. 

A  solicitor  advanced  money  to  his  client  on  a 
second  mortgage,  in  which  was  inserted  a  power 
of  sale  exerciseable  at  any  time  without  the  usual 
proviso  requiring  that  notice  should  be  given,  or 
some  interest  should  be  three  months  in  arrear  ; 
and  it  was  not  shown  that  he  explained  to  the 
client  that  the  power  was  not  in  the  usual  form. 
The  solicitor  afterwards  took  possession,  and  for 
several  years  received  the  rents,  which,  together 
with  some  payments  made  by  the  mortgagor, 
exceeded  the  interests  of  both  mortgages.  He 
then  sold  the  property  without  notice : — ^Held,  in 
an  action  by  the  mortgagor  against  the  solicitor, 
that  the  omission  from  the  power  of  sale  of  the 
usual  qualifying  clause  was  a  breach  of  duty,  and 
that  the  mortgagee  was  liable  in  damages  as  for 
an  improper  fi^e,  unless  it  could  be  shown  that 
some  interest  was  three  months  in  arrear  ;  and, 
whether  the  absence  of  explanation  did  not  make 
it  improper  even  if  there  was  interest  in  arrear, 
quere.  Coekhum  v.  JSdwardSf  51  L.  J.,  Ch.  46 ; 
18  Ch.  D.  449 ;  45  L.  T.  500 ;  30  W.  R.  446— 
C.  A. 

Held,  that  the  fact  that  the  mortgagee  had 
received  rents  to  an  amount  more  than  sufficient 
to  pay  t^e  interest  would  not  by  itself  prove  that 
there  was  no  interest  in  arrear  if  no  appropria- 
tion was  shown  to  have  been  made.  The  dictum 
in  BrocJtlehurst  v.  Jessop  (7  Sim.  442)  overruled. 
Jb, 

But  held,  that,  as  in  an  account  sent  by  the 


mortgagee  to  the  mortgagor  the  interest  was 
treated  as  satisfied  up  to  a  certain  day  out  of  the 
rents,  there  was  evidence  of  an  arrangement  that 
the  rents  should  be  applied  in  discharge  of  inte- 
rest, and  that,  as  the  final  account  showed  that 
if  the  rents  were  thus  appropriated  there  would  be 
no  interest  in  arrear  at  the  time  of  sale,  the  sale 
was  improper.    2  b. 

Held,  also,  that  the  difference  between  party 
and  party  costs  and  solicitor  and  client  costs  of 
the  present  action  could  not  be  given  to  the 
plaintiff  by  way  of  damages.    lb, 

ConTeyandng  Act,  1881  —  Power  te  oonTey 
Logal  Estate.] — An  equitable  mortgagee  by  deed 
who  sells  in  exercise  of  the  power  of  sale  con- 
ferred by  the  Conveyancing  Act,  1881,  cannot 
convey  the  legal  estate  vested  in  the  mortgagor. 
JSbdsan  and  5ow&C  Gmtmet,  In  re^  56  L.  J.,  Ch. 
755 ;  35  Ch.  D.  668  ;  56  L.  T.  837  j  35  W.  R. 
553— C.  A- 


Improper  Szereise  of  Power— Action  fbr 


Bamaget.]  —  The  remedy  in  damages,  which, 
under  sub-s.  2  of  s.  21  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  "  any  person  damni- 
fied by  an  unauthorised,  or  improper,  or  irregular 
exercise  of  the  power"  of  sale  conferred  by  the 
act  has  "against  the  person  exercising  the  power," 
may  be  obtained  by  means  of  a  common  law 
action  brought  in  the  county  court,  under  s.  56  of 
the  County  Courts  Act,  1888,  where  the  amount 
claimed  is  witiiin  the  county  court  jurisdiction. 
Am^  V.  Higdon,  69  L.  T.  292. 

Whether  Szeroiseable  by  Assign.] — See  Rum^ 
ney  v.  Smith,  66  L.  J.,  Ch,  641  ;  [1897]  2  Ch. 
351  J  76  L.  T.  800  ;  45  W.  R.  678— C.  A. 

b.  Notice  to  ICortffaffor. 

Suffioienoy  of  Service  of.] — S.  took  a  convey- 
ance of  an  estate  from  W.,'his  father,  and  then 
mortgaged  the  estate,  with  a  power  of  sale  in 
d^aiSt  of  payment  of  the  mortgage  money  and 
interest  within  three  months  after  notice  in 
writing  given  to  S.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  or  left  at  his  or  their  usual  or 
last  known  place  of  abode.  The  conveyance  to 
S.  from  W.  was  afterwards  declared  void  as 
against  the  creditors  of  W.  Some  years  after- 
wards, the  mortgagee  caused  the  notice  demand- 
ing payment  to  be  afiSxed  to  the  door  of  the 
house  which  was  the  last  known  place  of  abode 
of  S.,  and  the  mortgagee,  a  short  time  before  the 
expiration  of  the  tidree  months,  entered  into  a 
contract  for  the  sale  of  the  property : — Held, 
that,  as  the  right  of  the  mortgagee  under  the 
power  of  sale  was  paramount  to  that  of  the 
creditors  of  W.,  the  notice  to  S.  was  sufficient ; 
that  such  notice  was  well  served  by  being  fixed 
on  the  door  of  S.*s  last  known  place  of  abode ; 
that  the  contract  for  sale  of  the  property, 
although  made  before  the  expiration  of  the 
notice,  was  not  therefore  invalid.  Ma^or  v. 
Ward,  5  Hare,  598. 

Lapse  of  Years  After.] — The  power  of 

sale  in  a  mortgage  provided  that,  upon  default  of 
payment  of  the  principal  and  interest  as  therein 
mentioned,  and  if  the  mortgagee,  his  heirs, 
executors,  administrators,  or  assigns,  should  give 
to  the  mortgagor,  his  heirs,  or  assigns,  '^six 
calendar  months*  previous  notice  in  writing  of 
his  or  their  intention  to  proceed  to  a  sale,  unless 
the  principal  and  interest  should  be  paid  at  the 
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expiration  of  such  notice,"  it  should  be  lawful 
for  the  mortgagee,  hig  heirs,  executors,  adminis- 
trators or  assigns,  "  immediately  or  at  any  other 
time  after  the  expiration  of  the  notice,"  so  long 
4ia  the  principal  and  interest  should  remain 
unpaid,  without  the  consent  of  the  mortgagor, 
his  heirs,  or  assigns,  to  sell  the  mortgaged  pro- 
perty. Default  haying  been  made  in  payment 
of  the  mortgage  money,  the  devisee  of  the  mort- 
gagee, on  tibe  4th  of  August,  1853,  caused  a 
notice  in  writing,  dated  the  16th  July,  1853,  to 
be  served  on  the  mortgagor,  requiring  payment 
of  the  mortgage  money  "  at  the  expiration  of  six 
calendar  months  from  the  date  thereof."  On 
the  25th  of  May,  1867,  the  mortgage  money 
being  still  unpaid,  the  devisee  of  the  mortgagee, 
without  any  further  notice  to  the  mortgagor  and 
without  his  consent,  sold  the  mortgaged  property. 
Upon  a  bill  by  the  mortgagor  against  the  pur- 
chieiser  and  the  devisee  of  the  mortgagee  to  set 
aside  the  sale,  on  the  ground  of  its  having  been 
made  without  due  notice  to  the  mortgagor : — 
Held,  that  the  notice  was  good,  and  the  bUl  was 
dismissed  with  costs.  Metters  v.  Brawn,  33 
L.  J.,  Ch.  97  ;  9  Jur.  (N.8.)  968  ;  8  L.  T.  667 ;  11 
W.  R.  744. 

Bavival  of.] — Mortgage  of  the  equity  of 
redemption  of  premises  as  security  for  payment 
of  a  sum  of  money,  with  the  condition  tbat,  if 
default  should  be  made  for  seven  days  after 
notice  requiring  payment,  the  mortgagee  might 
sell.  The  mortgagee  subsequently  ga^e  due 
notice,  and  on  Uie  ^th  day  after  took  a  bill 
of  exchange  at  three  months  for  the  amount 
from  the  mortgagor,  who  died  the  following  day. 
The  bill  was  dishonoured,  and  thereupon  the 
mortgagee,  without  giving  any  further  notice, 
sold  the  premises  to  the  plaintifF,  who  brought 
ejectment  against  the  defendant,  the  mortgagor's 
widow  : — Held,  that,  the  power  of  sale  having 
been  well  exercised,  the  defendant  was  not 
entitled  to  redeem,  but  must  give  up  possession 
to  the  plaintiff.  That  the  giving  of  the  bill 
operated  as  a  suspension  of  the  remedy  by  sale, 
and  of  the  running  of  the  notice,  and  that  both 
revived  when  the  bill  was  dishonoured ;  and  no 
further  notice  was  therefore  necessary.  Wood  v. 
MvrUtn,  47  L.  J.,  Q.  B.  191 ;  37  L.  T.  788. 

Infant  Heir.] — In  a  mortgage  power  of  sale  it 
was  required  that  notice  should  be  given  to  the 
mortgagor,  his  heirs,  or  assigns.  The  mortgagor 
died,  leaving  an  infant  heir  : — Held,  that  notice 
to  the  infant  heir  and  her  guardian  was  good 
notice.  Tracy  v.  Lawrence,  2  Drew.  403;  18 
Jur.  590  ;  2  W.  R.  610. 

Equitable  Mortgage  by  Deposit— Kotloe  to, 
and  Coaenrronoo  of;  AMignoos  in  Bankraptey,] 
— Where,  at  time  of  deposit,  by  way  of  equitable 
mortgage,  power  of  sale  has  by  agreement  been 
given  to  mortgagee,  on  notice  being  given  to 
repay  the  money  secured,  mortgagee  cannot 
make  a  valid  assignment  of  premises,  in  event 
of  bankruptcy  of  party  pledging  without  notice 
to  and  concurrence  of  assignees  of  bankrupt  in 
the  conveyance.  Hawkine  v.  BafMhottom,  1 
Price,  138. 

Votloo  to  Second  Xortgaget.] — ^A  mortgage 
contained  a  power  of  sale,  with  a  proviso  that 
the  mortgagee  was  not  to  execute  the  power 
without  giving  notice  to  the  mortgagor  or  his 
assigns.  The  mortgagor  assigned  his  equity  of 
redemption  by  way  of  mortgage  to  a  second 


mortgagee : — Held,  that  such  second  mortgagee 
was  entitled  to  receive  notice  of  the  first  mort- 
gagee's intention  to  exercise  his  power  of  sale* 
and  was  entitled  to  damages  from  him  fin- 
default  in  giving  such  notice.  Hoole  v.  8mUK 
50  L,  J.,Ch.676;  17  Ch.  D.  434 ;  45  L.  T.  38; 
29  W,  R.  601. 

Pnrokaio  before  Votieo  Klapiod.] — ^Under  the 
usual  power  of  sale  contained  in  a  mortgage, 
a  contract  was  entered  into  by  the  defendant  to 
purchase  the  property  of  the  mortgagees  before 
the  three  months*  notice  required  by  the  mort- 
gage deed  to  be  given  to  the  mortgagor  bad 
elapsed.  The  defendant  refused  to  complete  the 
purchase  in  consequence  of  the  non-concurrence 
of  the  mortgagor ;  and,  on  a  bill  filed  for  the 
specific  performance  of  the  contract,  the  court 
declined  to  decide  as  to  the  necessity  of  sncii 
concurrence,  as  the  time  for  making  a  valid  con- 
tract had  not,  when  it  was  entered  into,  arrived ; 
and  the  only  order  made  was  that  the  title 
should  be  investigated.  Ford  t.  Seelf^  3  Jur. 
(N.S.)  1116  ;  5  W.  R.  516. 

Pnrohaaing  with  Knowlodgo  that  ao  Votice 
had  boon  given.]  —  Where  a  first  mortgagee, 
under  his  power  of  sale,  sold  the  mortgaged 
premises  by  private  contract  to  the  second  mort- 
gagees, who  were  mortgagees  in  possession,  and 
also  trustees  for  sale  for  the  mortgagor,  and  the 
mortgage  deed  required  that,  before  any  sale 
should  be  made,  three  months*  notice  shonld  be 
given  to  the  mortgagor,  and  contained  a  clause, 
that  a  purchaser  should  not  be  required  to  ascer- 
tain that  previous  notice  had  heea  given,  or  to 
inquire  into  the  necessity  or  expediency  of  the 
sale,  and  that  the  mortgagee's  receipt  should  be 
a  8a(Bcient  discharge.  The  second  mortgagees. 
at  the  time  they  purchased,  knew  that  the  three 
months*  notice  h^  not  been  given  to  the  mort- 
gagor, he  having  died  some  time  before,  and  on 
administration  having  been  taken  out  to  his 
estate,  upon  a  suit  for  redemption  by  the 
mortgagor's  administratrix:  —  Held,  that  she 
was  entitled  to  redeem,  and  that  the  danse,  dis- 
charging a  purchaser  horn  ascertaining  whether 
proper  notice  had  been  given,  did  not  protect 
a  purchaser  who  purchases  with  actual  know- 
ledge that  such  notice  had  not  been  given. 
Parhiiuon  v.  Hanhnry,  1  Dr.  k  Sm.  143 ;  8  W.  K 
576. 

o.  Auction  or  Private  Oontraot. 

PurehaM-Xoney  to  remain  on  Mortgage.] — 

A  mortgagee  with  a  power  of  sale,  either  by 
public  auction  or  private  contract,  and  a  proviso 
that  all  arrangements,  sales,  conveyances,  acta, 
matters,  and  things  made  and  done  by  him, 
should  be  as  valid  without  as  if  made  with,  the 
concurrence  of  the  mortgagor,  sold  by  private 
contract,  and  agreed  that  a  part  of  the  purchase- 
money  might  remain  on  a  mortgage  of  the 
property  sold  : — ^Held,  that  the  aale  was  not 
invalidated  by  the  want  of  a  previous  attempt  to 
sell  by  auction,  or  by  the  stipulation  as  to  the 
purchase-money  remaining  on  mortgage,  but  was 
good  as  regarded  both  the  purchaser  and  the 
mortgagee.  Davey  v.  Durrant,  1  De  G.  Ac  J.  535  ; 
26  L.  J.,  Ch.  830. 

d.  Prioe. 

Bnty  to  got  Boit.]—It1s  the  duty  of  a  mort- 
gagee, with  a  power  oi  sale,  to  use  every  exertion 
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to  sell  the  property  at  the  best  price.  A  person 
who  has  acted  as  the  agent  oi  the  mortgagee, 
being  the  medimn  through  which  the  money  is 
advanced,  surveying  the  security  and  receiving 
the  interest  regularly  for  the  mortgagee,  is  not  a 
competent  purchaser  from  the  mortgagee  onder 
a  power  of  sale.     Orme  v.  Wrightj  3  Jur.  19. 

Aetion.] — B.,  in  consideration  of  a  sum 

of  money  lent  to  him  by  parties  who  carried  on 
business  under  the  name  of  *<The  City  Invest- 
ment and  Advance  Co.,"  assigned  by  deed  certain 
goods  of  his  to  the  company,  to  hold  as  their  own 
proper  goods ;  neverthdess,  by  way  of  mortgage, 
for  securing  the  repayment  of  the  loan,  with  full 
power  to  &e  mortgagees  to  sell  the  goods,  and 
out  of  the  proceeds  to  reimburse  theinuBelves  the 
loan  and  costs  of  sale,  and  to  pay  the  residue,  if 
any,  to  B.  : — ^Held,  that  the  property  in  the 
goods  passed  by  such  deed  to  the  mortgagees, 
and  that  a  party,  who  claimed  the  same  goods 
under  a  subsequent  assignment  to  him  from  B., 
could  not  maintain  an  action  against  them  for 
BelUng  the  goods  without  taking  reasonable  care 
to  obtain  the  best  prices  for  them.  Maughan 
T.  Sharpe,  17  C.  B.  (N.s.)  443 ;  84  L.  J.,  C.  P. 
19 ;  10  Jur.  (N.S.)  989  ;  10  L.  T.  870  ;  12  W.  E. 
1057. 

Liability  to  make  good  Defloieney  in.] — ^A  mort- 
gagee in  possession,  by  not  taking  proper  means 
to  ascertain  the  right  value  of  the  mortgaged 
property,  sold  it  at  a  loss : — Held,  that  he  was 
liable  to  make  good  the  difference  between  the 
price  at  which  the  property  was  sold  and  that 
which  it  would  have  produced  had  it  been  sold, 
at  a  reserved  price,  under  a  decree  of  the  court. 
Wolff  V.  Vanderzee,  20  L.  T.  363  ;  17  W.  R.  647. 

Want  of  Biligenee.] — A  mortgagee  is  charge- 
able with  the  full  value  of  the  mortgaged 
property  sold  if,  from  want  of  due  care  and 
diligence,  it  has  been  sold  at  an  undervalue. 
Kational  Bank  of  A%bttralana  v.  United  HandAn- 
Hand,  ^v.  Co.,  4  App.  Cas.  391 ;  40  L.  T.  697  ;  27 
W.  R.  889— P.  C. 

Where  Bona  Fides.] — If  a  mortgagee  exercises 
his  power  of  sale  bon&  fide  for  the  purpose  of 
realizing  his  debt  and  without  collusion  with  the 
purchaser,  the  court  will  not  interfere  even 
though  the  sale  be  very  disadvantageous,  unless 
the  price  is  so  low  as  in  itself  to  be  evidence  of 
fraud.  Warner  v.  Jaool,  61  L.  J.,  Gh.  642 ;  20 
Ch.  D.  220  ;  46  L.  T.  666 ;  30  W.  R.  721. 

Xisdeieription  canting  Diminution  in  — 
Xeasnre  of  Liability  for.j—A  mortgagee  who, 
in  the  exercise  of  his  power  of  sale,  personally  or 
by  his  agent  commits  a  mistake,  such  as  a  mis- 
description of  the  property,  whereby  a  material 
diminution  is  caused  in  the  price  realised,  is 
liable  to  the  parties  interested  in  the  equity  of 
redemption  for  the  loss  so  occasioned ;  but  the 
amount  of  that  diminution  is  not  necessarily  the 
measure  of  the  compensation  payable  by  the 
mortgagee.  Tbmlin  v.  Luce,  69  £.  J.,  Ch.  164  ; 
43  Ch.  D.  191  ;  62  L.  T.  18 ;  38  W.  R.  323 ;  64 
J.  P.  486— C.  A. 

Where,  therefore,  mortgaged  property  was 
sold  for  20,8002.,  and,  in  consequence  of  a  mis- 
statement in  the  particulars  by  the  auctioneer 
employed  by  the  mortgagee,  a  compromise  was 
come  to  between  the  purchaser  and  mortgagee, 
which  the  court  held  to  be  a  reasonable  one, 
whereby  8967.  was  allowed  to  the  purchaser  out 


of  the  purchase-money  : — Held,  that  that  sum 
was  not  necessarily  to  be  taken  as  the  measure 
of  compensation  to  be  allowed  as  between  the 
mortgagee  and  the  owners  of  the  equity  of 
redemption,  and  an  inquiry  was  directed  whether 
the  property  would  have  sold  for  any,  and  (if  any) 
what  sum  in  excess  of  19,905Z.  (the  original 
purchase-money  less  the  sum  allowed  to  the 
purchaser),  in  case  the  property  had  been  sold 
without  the  misstatement  in  the  particulars. 
2b. 

6.  Management  and  Oondnot. 

By  Xortgagee.]  —  Biddings  opened  on  an 
advance  of  366/.  on  7,3002.,  but  as  the  mortgagee 
applied  he  was  not  allowed  to  conduct  the  resale. 
DomviUe  v.  BerringUm,  2  Y.  &  C.  723 ;  7  L.  J., 
Bx.  Eq.  68. 

Beet  AdTantage.]— Where  a  mortgagee  enters 
into  possessioii  of  the  mortgaged  property  with 
a  view  to  a  sale  of  it,  he  is  l^und  to  act  with 
the  same  care  and  prudence,  and  to  use  evety 
effort  which  a  prudent  man  would  use  to  have 
the  sale  conducted  in  a  manner  to  obtain  the 
greatest  advantage.  MarrUftt  v.  Anchor  Reter- 
tionary  Co.,  30  L.  J.,  Ch.  671 ;  7  Jur.  (K.8.)  713  ; 
4  L.  T.  690  ;  9  W.  R.  726— LJJ.  Aflarming,  2 
Oiff.  467. 

A  mortgagee  with  power  of  sale  is  not  bound 
to  wait  till  a  more  advantageous  sale  can  be 
effected,  neither  is  he  bound  to  advertise  before 
proceeding  to  a  sale.  Bavey  v.  Burrant,  1  De 
G.  k  J.  636  ;  26  L.  J.,  Ch.  830. 

In  Redemption  Aetion— Seenrity  for  Cofte.] — 

First  mortgagees  of  real  estate  on  the  19th  of 
Nov.,  1891,  gave  notice  to  the  mortgagors  to  pay 
off  the  mortgage  debt  within  three  months,  and 
that  if  it  was  not  so  paid  they  would  proceed  to 
sell  under  their  power  of  sale.  On  the  17th  of 
Feb.,  1892,  the  mortgagors  conmienced  a  redemp- 
tion action,  and  moved  under  s.  26  of  the  Con- 
veyancing Act,  1881,  that  the  property  should 
be  sold  out  of  court  and  the  conduct  of  the  sale 
given  to  the  mortgagors.  The  first  mortgagees 
opposed  this  application,  but  certain  second 
mortgagees  of  the  property  consented  to  it : — 
Held,  that  there  was  jurisdiction  to  allow  a  sale 
by  the  mortgagors  out  of  court,  and  that  they 
should  be  ^ven  liberty  to  sell  within  three 
months,  subject  to  a  reserve  price  being  fixed, 
sufficient  to  cover  the  mortgage  debt,  interest, 
and  costs,  and  to  payment  into  court  by  the 
mortgagors  of  lOOZ.  as  seenrity  for  the  costs  of 
the  mortgagees.  Brewer  v.  Square,  61  L.  J., 
Ch.  616;  [1892]  2  Ch.  Ill ;  66  L.  T.  486 ;  40 
W.  B.  378. 

Under  16  4  16  Viet.  e.  86.]— A  second  mort- 
gagee is  entitled  under  the  16  &  16  Yict.  c.  86, 
to  apply  in  a  foreclosure  suit  for  the  conduct  of 
the  sale  of  the  estate  ;  but  the  court  wiU  exercise 
a  discretion,  and  will  refuse  such  application^ 
upon  being  satisfied  that  expense  will  be  saved 
by  giving  the  conduct  of  the  sale  to  the  first 
mortgagee.  Hewitt  v.  Hanson,  28  L.  J.,  Ch.  49  ; 
7  W.  R.  6. 

Foreeloinre  8nit  Pending.] — ^Although  a  fore- 
closure suit  is  pending  the  court  will  allow  the 
property  to  wmch  it  relates  to  be  sold  without 
the  control  of  the  court,  provided  all  parties 
interested  are  sui  juris  and  consent;  but  the 
purchase-money  will  be  ordered  to  be  paid  into 
court,  at  least  if  there  is  any  question  as  to 
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priority  of  incTunbranoes.    Jtelph  t.  Morton,  19 
W.  B.  220. 

In  Foreolofure  Suit — Boeuritj  fnr  CotU.] — 
An  action  haying  been  brought  to  foreclose  an 
equitable  mortgf^,  the  plaintifi  at  the  hearing 
asked  for  a  sale.  The  defendants  did  not  oppose 
this,  but  they  wished  to  have  the  conduct  olTthe 
sale.  The  parties  left  it  to  the  judge  to  decide 
who  should  have  the  conduct : — Held,  that  the 
defendants  ought  to  have  the  conduct,  because 
it  was  most  to  their  interest  to  obtain  the  best 
possible  price  for  the  property: — ^Held,  also, 
that,  inasmuch  as  the  defendants  alone  would 
be  liable  for  the  costs  of  the  sale,  there  was  no 
reason  for  requiring  them  to  give  security  for 
the  costs.  Woolley  ▼.  Qfloman  (21  Ch.  D.  169) 
not  followed  as  to  such  security.  Ordered,  that 
the  sale  should  take  place  out  of  court,  and  that 
the  proceeds  of  sale  should  be  paid  into  oourt. 
Dames  v.  Wri{fht,  32  Gh.  D.  220. 

After  Order  I6r  Sale.] — ^A  first  mortgagee 
applied  for  leave  to  sell  out  of  court,  under  a 
power  of  sale  in  the  mortgage,  notwithstanding 
the  absolute  order  of  sale : — ^Held,  that  such 
leave  should  not  be  given  in  the  absence  of  evi- 
dence that  the  mortgagee  would  be  damnified  by 
retaining  the  matter  in  court,  or  that  aprofit 
would  l^  made  by  an  immediate  sale.  Ctaire's 
JSttats,  In  re,  23  L.  R.,  Ir.  281. 

Sqnitablo  Xortgage— Belay  of  Assignee.! — 
After  an  order  for  sale  obtained  by  an  equitable 
mortgagee,  if  the  assignees  dday  the  sale, 
semble,  that  the  course  is  not  to  present  a  fresh 
petition  for  a  sale,  but  to  prosecute  the  former 
order.    BoHneon,  Eos  parte,  3  Deac.  k  C.  103. 

Xqnltable  Mortgagee  alio  Assignee.] — ^Where 
an  equitable  mortgagee  is  also  an  assignee,  a 
solicitor  will  be  appointed  to  take  the  account 
and  conduct  the  sale.  Lees,  Ex  parte,  2  Deaa  & 
0.  360. 

f.  Oonditiona. 

Bepreeiatory.] — ^A  condition  of  sale,  on  a  sale 
by  a  mortgagee  under  a  power  of  sale,  entitling 
the  vendor  to  rescind  the  contract  in  case  he 
should  be  unwilling  or  unable  to  answer  any 
requisition,  is  depreciatory  in  a  sense,  but  not  so 
depreciatoiy  as  to  be  improper,  being  one  that  a 
prudent  owner  would  introduce,  and  therefore 
binding  on  the  mortgagor.  Falhker  or  Fanlhner 
V.  JBquitable  Reversionary  Society,  4  Drew.  352  ; 
28  L.  J.,  Ch.  132  ;  4  Jur.  (N.B.)  1214 ;  7  W.R.73. 

Kotiee  in.] — ^When  a  purchaser  from  mort- 
gagees under  a  power  of  sale  has  notice  in  the 
conditions  of  sale  of  an  agreement  between  the 
mortgagor  and  the  tenant  in  possession  that  a 
certain  sum  shall  be  allowed  for  buildings,  he  is 
bound  by  such  agreement  and  by  all  the  equities 
which  bind  the  tenant  thereunder.  Thovias  v. 
Domes,  9  W.  B.  831. 

ff.  Sererance  of  Xinerals. 

Mortgage  excepting  lOnarals.] — ^Mortgagees 
of  real  property,  except  the  minerals,  were  allowed 
upon  petition  to  exercise  their  power  of  sale  by 
sdling  apart  from  the  minerals,  although  a  bill 
for  foreclosure  had  been  filed  by  them,  and 
subsequent  incumbrancers  and  persons  interested 


in  the  equity  of  redemption  opposed  the  petition. 
WUkinsoiCs  Mortgaged  Estates,  /»  fv,  41  L.  J^  Ch. 
392 ;  L.  B.  13  Eq.  634. 

Under  8ft  *  M  Tiet.  o.  108.]— A  mortgagee  <rf 
freeholds,  with  power  of  sale,  may,  under  2o  &  28 
Vict.  c.  108,  sell  the  minerals  separately  from  the 
land,  though  there  are  subsequent  mortgagees 
who  have  not  consented.  Beawmonts  Mortgage. 
In  re,  40  Jj.  J.,  Ch.  400 ;  L.  B.  12  Eq.  86 ;  19 
W.  B.  767. 

Servioe  of  Petition.] — ^It  is  not  neoessaiy  for 
mortgagees,  in  order  to  exercise  the  power  of 
selling  with  such  a  reservation,  to  serve  the 
petition  on  any  subsequent  incumbranoen.    2h. 

A  petition  by  a  mortgagee  of  land,  under  &  2 
of  the  Act  25  &  26  Yict.  c.  108,  for  the  eanctiozi 
of  the  court  to  his  selling  the  surface  of  the 
mortgaged  property,  with  a  reservation  of  the 
mines  and  minerals  thereunder,  must  be  served 
on  the  mortgagor.  Dictum  in  Wilkinson's 
Mortgaged  Estates,  In  re  (L.  B.  13  Eq.  634^, 
dissented  from.  Sirst's  Mortgage,  In  re,  60 
L.  J.,  Ch.  48  ;  45  Ch.  D.  263 ;  63  L.  T.  444  ;  38 
W.  B.  686. 

li.  Deposit. 

Taking  Payment  of;  how.]  —  On  a  sale  by 
auction  on  behalf  of  a  mortgagee,  in  exercise  of 
the  power  of  sale  contained  in  his  mortgage  deed, 
the  acceptance  by  the  auctioneer,  on  behalf  of 
the  vendor  and  with  his  concurrence,  of  a  cheque 
(which  was  dishonoured  on  presentation)  in  lieu 
of  cash  for  the  deposit,  is  not,  having  regard  to 
the  common  practice  at  sales  by  auction,  an- 
reasonable,  and  is  not  such  an  act  of  negligence 
on  the  part  of  the  mortgagee  as  to  deprive  him 
of  his  right  to  the  costs  of  the  abortive  sal& 
Farrer  v.  Laey,  55  L.  J.,  Ch.  149  ;  31  Ch.  D.  42 ; 
53  L.  T.  515  ;  34  W.  B.  22— C.  A. 

Whether  Mortgagee  need  Boqidre.] — ^Wben  a 
mortgagee  sells  under  his  power  of  sale,  he  is  not 
bound  to  require  a  purchaser  to  pay  a  deposit  of 
ten  per  cent.  8,  C,  53  L.  J.,  Ch.  569  ;  25  Ch.  D. 
636 ;  50  L.  T.  121 ;  32  W.  B.  196. 

Aoconntability  for.  ] — A  first  mortgagee  joining 
in  a  sale  by  a  subsequent  mortgagee  executing 
conveyances  and  signing  receipts  for  the  pur- 
chase-money of  lands  in  mortgage: — ^Held,  not 
accountable  either  to  the  mortgagor  or  to  the 
subsequent  mortgagee  in  respect  of  depoeiis 
which,  pursuant  to  the  conditions  of  sale,  the 
purchasers  had  paid  to  the  solicitor,  and  with 
which  the  solicitor  had  absconded.  Barrow  t. 
WhUe,  2  J.  &  H.  580. 

3.  Bight  to  Pbgceeds. 

a.  In  General,  1784. 

h.  Between  Mortgagor  and  Mortgagee, 

1786. 
e.  Of  Puisne  Incumbrancer,  1788. 
d.  Whether  Beal  or  Personal  Estate— 

See  CONYEBSION. 


a.  In  Qenaral. 

Bnty  and  Liability  of  Vendor.]  —  Where  a 
mortgagee  sells  under  his  power  of  sale  and,  after 
he  has  paid  himself  his  debts  and  costs  out  of 
the  purchase-money,  a  surplus  remains  in  his 
hands,  it  is  his  duty,  if  he  cannot  ascertain  who 
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are  the  persons  entitled  to  the  surplus,  to  set  it 
apart  so  as  to  be  fruitful  for  their  benefit,  and  if 
he  fails  to  do  so  he  will  be  charged  with  interest 
at  four  per  cent,  from  the  time  of  the  completion 
of  the  sale.  Charles  v.  JoJieSj  56  L.  J.,  Gh.  746  ; 
36  Ch.  D.  644  ;  56  L.  T.  848  ;  85  W.  B.  645. 

Threatened  XisappUoatloB  —  Appoiat- 

mMLt  of  BeeeiTor.] — ^A  mortgi^^ee  of  chattels  in 
possession,  and  proceeding  under  the  power  in  his 
deed  of  assignment  to  sell  the  mortgage  property, 
is,  i^ter  satisfying  the  amount  of  his  mortgage 
security  and  the  expenses  of  the  sale,  a  trustee 
of  the  surplus  proceeds ;  and  where  the  mort- 
gagee, by  his  answer  to  the  bill  of  an  execution 
creditor,  decliured  his  intention  to  pay  such 
proceeds  to  certain  claimants,  in  respect  of  an 
execution  and  an  assignment,  both  subsequent 
to  the  delivery  to  the  sheriff  of  the  writ  of 
execution  obtained  by  the  plaintiff,  the  surplus 
proceeds  of  the  .property  already  sold  were 
ordered  to  be  paia  into  court,  and  a  receiver 
appointed  of  the  moneys  to  arise  by  the  future 
sales.    Oouthtvaite  v.  Rippon^  8  L.  J.,  Ch.  139. 

Apportlonnient  between  Judgment  Creditor 
and  Appointee.] — D.,  being  entitled  to  three 
estates,  the  first  unincumbered,  the  second 
mortgaged  for  1,400^,  and  the  third  for  3,000/., 
settl^  them  to  the  use  of  himself  for  life, 
remainder  to  such  uses  as  he  and  his  wife  should 
jointly  appoint,  with  an  ulterior  limitation  as  to 
one  moiety  to  himself  in  fee,  and  as  to  the  other 
moiety  as  his  wife  should  appoint.  Subse- 
quently, D.  and  his  wife  appointed  the  first  and 
second  estates  to  A.,  by  way  of  mortgage,  to 
secure  1,000/.  borrowed  by  D.  Subsequently 
A.  entered  into  possession  of  the  first  and  second 
estates,  kept  down  the  interest,  and  paid  off  part 
of  the  principal  out  of  the  rents.  D.  and  his 
wife  died,  and,  upon  A.  selling  under  a  power 
contained  in  his  mortgage  deed,  there  remained 
a  net  surplus  in  his  hands  after  satisfying  the 
1,400Z.  and  his  own  debt: — Held,  by  fiomilly, 
M.B.,  first,  that,  as  between  a  judgment  creditor 
of  D.  and  the  appointees  of  his  wife,  the  principal 
debt  of  1,400/.  must  be  borne  equally  by  the 
respective  moieties  of  the  husband  and  wife  of 
the  proceeds  of  sale,  so  as  to  restore  to  the 
husband^s  estate  the  rents  and  profits  applied 
by  A.  in  satisfaction  of  principal ;  and,  secondly, 
that  no  counter  equity  existed  on  the  part  of  the 
appointees  of  the  wife  to  have  the  surplus  rents 
and  profits  applied  in  discharging  the  interest  of 
the  3,000/.  wbich  had  been  suffered  by  D.  to  fall 
into  arrear.  Upon  appeal,  the  decision  upon  the 
first  point  was  affirmed ;  but,  as  to  the  second, 
held,  that  the  judgment  creditor  was,  as  between 
himscdf  and  the  appointees  of  the  wife,  subject 
to  the  same  equity  arising  from  the  obligation  to 
keep  down  the  interest  as  the  tenant  for  life 
himself  would  have  been  subject  to,  and,  conse- 
quently, that,  if  any  loss  had  accrued  to  the 
appointees  by  reason  of  the  tenant  for  life 
having  failed  to  keep  down  the  arrears  of 
interest,  they  would  have  a  right  of  set-off  to 
the  e^^tent  of  this  loss  against  the  judgment 
creditor.  Scholejield  v.  Locktoood^  33  L.  J.,  Ch. 
106  ;  9  Jur.  (N.s.)  738  ;  8  L.  T.  409  ;  11  W.  R,  555. 

Beotifleation.] — ^In  the  settlement  referred 

to,  the  mortgage  on  the  second  estate  was  erro- 
neously stated  to  be  for  1,200/.  (instead  of 
1,400/.),  but  in  subsequent  deeds  executed  by 
the   parties    and  proved,    the   mortgage   was 


recognised  as  being  for  1,400/. :— Held,  by 
Bomilly,  M.B.,  that  the  court  might  treat  the 
settlement  as  having,  in  fact,  been  made  subject 
to  a  mortgage  for  1,400/.  without  any  suit  to* 
rectify  it.    lb, 

ICortgagee'f  Sight  to  retain  more  than  Six 
Tears'  Arrears  of  Interest.] — Sect.  42  of  the 
Statute  of  Limitations  (3  &  4  Will  4,  c.  27)  does 
not  affect  the  right  of  a  mortgagee  who  has  sold 
under  his  power  of  sale  to  retain  out  of  the 
proceeds  more  than  six  years'  arrears  of  interest. 
Marshfleldt  In  fv,  Manhjield  v.  Svtohijigs,  5& 
L.  J.,  Gh.  599  ;  34  Ch.  D.  721 ;  56  L.  T.  694  ;  35 
W.  R.  491. 

After  the  judgment  for  the  administration  of 
the  estate  of  a  second  mortgagee  of  real  estate,, 
the  first  mortgagees  sold  the  mortgaged  property 
under  their  power  of  sale  and  received  the 
proceeds.  A  summons  in  the  action  was  then 
taken  out  by  the  plaintiff,  a  beneficiary  under 
the  will  of  the  second  mortgagee,  to  determine 
the  question  whether  the  first  mortgagees  were 
entitled  to  retain  more  than  six  years'  arrears  of 
interest.  The  first  mortgagees  were  not  parties 
to  the  action,  but  consented  to  appear  on  the 
summons  to  argue  the  question.  The  second 
mortgage  absorbed  all  the  possible  surplus  of  the 
proceeds  of  sale : — Held,  that  the  first  mort- 
gagees were  entitled  to  retain  more  than  six 
years'  arrears  of  interest.  JBdmundt  V,  Waugh 
(L.  R.  1  Eq.  418)  approved  of.    lb. 

Surplus  Proeeeds — ^Xoney  in  Hands  of  First 
Xortgagee— Interest.]— Where  upon  the  realisa- 
tion of  mortgaged  property  the  first  mortgagee 
receives  and  retains  more  money  than  is  sufficient 
to  satisfy  his  claim  under  his  mortgage,  the- 
court  will  order  him  to  pay  to  the  second  mort- 
gagee simple  interest  upon  the  surplus  moneya 
so  retained  by  him,  unless  there  are  circum- 
stances in  the  particular  case  before  the  court 
which  render  such  an  order  unjust.  The  &ct, 
that  the  second  mortgagee  has  wilfully  abstained 
for  four  years  from  taking  proceedings  to  cnf orce- 
his  claim  to  the  surplus  moneys  retained  by  the 
first  mortgagee,  is  not  a  circumstance  upon  whicb 
the  court  will  deprive  him  of  interest.  Eley  v. 
Read,  76  L.  T.  39— C.  A. 

b.  Between  Xortffagor  and  Xortgaffee. 

Xortgagee  Trustee  for  Mortgagor.] — ^A  mort- 
gagee in  exercising  his  power  of  sale  is  not 
(except  as  to  the  balance  of  the  purchase- 
money  after  a  sale)  a  trustee  for  the  mortgagor, 
even  if  the  mortgage  is  in  the  form  of  a  trust  for 
sale.  Downee  v.  Oraxebrooh  (3  Mer.  200)  and? 
Robertson  v.  Jfarrie  (1  Qiff.  421)  observed  upon. 
Warner  v.  Jacob,  51  L.  J.,  Ch.  642 ;  20  Ch.  D. 
220  ;  46  L.  T.  666  ;  30  W.  R.  721. 

Applieation  of  Surplus  to  pay  simple  contraot 
Debt.] — When  a  mortgacor  dies  insolvent,  and 
the  mortgagee  then  realises  his  security  and, 
after  paying  himself  the  mortgage  debt  out  of' 
the  proceeds,  has  a  surplus  in  his  hands,  he 
cannot  retain   that  surplus  in  payment  of  a 
simple  contract  debt  due  to  him  from  the  mort- 
gagor, and  so  give  himself  a  preference  over  the 
other  creditors,  but  must  h^d  it  over  to  the- 
mortgagor's  legal  personal  representative  as  pert 
of  his  estate ;  the  mortgagee  being  merely  in  th4 
position  of  a  trustee  of  the  surplus  for  the  estate.. 
Talbot  V.  Frere,  9  Ch.  D.  568  ;  27  W.  R.  148. 
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Where   Mortgagee  Szeoutor.] — If    the 

mortgagee  in  such  a  case  happens  to  be  the 
executor  of  the  mortgagor,  still  he  cannot,  under 
an  executor^s  general  right  of  retainer  or  prefer- 
ence, retain  the  surplus  in  payment  of  the  simple 
contract  debt,  to  the  prejudice  of  a  creditor  of  a 
higher  degree,  whether  the  debt  is  due  to 
himself  individually  or  to  a  partnership  of  which 
he  happens  to  be  a  member.    lb, 

Betainiag  Balaaee  inBeduetion  of  Prineipal.] 
— If  a  mortgagee,  even  when  his  interest  is  in 
arrear,  enters  into  possession  and  sells  part  of 
the  estate  imder  a  power  of  sale  in  his  mortgage, 
and  after  payment  of  his  costs  and  interest  then 
due  retains  a  balance  of  the  proceeds  in  his 
hands,  that  balance  will  be  considered  as  applied 
in  reduction  of  the  principal  debt,  and  future 
interest  can  be  charged  only  on  the  amount  of 
the  debt  so  reduced.  Th4}mpsan  y.  JIudsonj  40 
L.  J.,  Ch.  28  ;  L.  E.  10  Bq.  497  ;  23  L.  T.  278  ; 
18  W.  R.  1081. 

Several  Xortgagei  in  oneXortgagee.]— Semble, 
that,  if  two  distinct  mortgages  by  the  same  mort- 
gagor, each  containing  a  trust  to  apply  the 
proceeds  of  a  sale  under  the  power,  first  in  pay- 
ment of  costs  of  sale,  then  of  the  interest,  and 
then  of  the  principal  due  upon  it,  come  into  the 
hands  of  the  same  person  as  mortgagee,  he  may 
sell  the  lands  subject  to  one  mortgage,  and 
apply  the  proceeds  in  payment  of  arrears  of 
interest  on  the  other  mortgage  before  reducing 
the  principal  of  the  first  one.    lb. 

If  there  be  several  mortgages  for  distinct  debts 
to  one  mortgagee,  who  applies  to  commissioner 
in  usual  manner  for  sale,  the  proceeds  of  each 
must  be  applied  to  the  particular  debt ;  and 
surplus  of  one  cannot  be  applied  to  deficiency  of 
another.  Bignold^  Ex  parte,  Newton,  In  re, 
3  Mont.  &  Ayr.  9;  2  Deac  66;  6  L.  J., 
Bk.  65. 

Compromiie— Sale  twelve  yean  later.] — Pre- 
paratory to  a  contemplated  sale  under  a  trust 
for  sale  in  a  mortgage  deed,  an  ejectment  was 
brought  by  the  fist  and  second  mortgagees 
iigainst  the  heir  of  the  mortgagor,  and  com- 
promised upon  the  terms  that  he  should  give  up 
possession  on  the  29th  day  of  September  follow- 
ing, and,  if  required,  release  to  the  mortgagees 
all  his  right,  claim  and  interest,  if  any,  in  the 
premises.  The  sale  did  not  take  place,  the  heir 
was  not  required  to  execute  any  i^ease,  and  he 
did  not  give  up  possession  of  the  premises. 
Twelve  years  afterwards,  the  mortgaged  property 
<wa8  sold  under  the  trust  for  sale  for  considerably 
more  than  enough  to  pay  principal,  interest  and 
costs : — ^Held,  that  the  mortgagees  were  not 
entitled  under  the  compromise  to  retain  the  sur- 
plus purchase-moneys  for  their  own  use.  RubK- 
brook  T.  Lavorenoe,  39  L.  J.,  Ch.  93  ;  L.  B.  6  Gh. 
3  ;  21  L.  T.  477 ;  18  W.  B.  101. 

lien  for  Purehase-moiiey  of  mortgaged  Pro- 

.perty.] — G.  A.  bequeathed  all  his  furniture, 
plate,  pictures  and  books  (subject  to  his  debts) 
to  his  wife  S.  A.  for  life,  remainder  to  his  son 
H.  A^  and  appointed  them  his  executrix  and 
executor.  With  the  sanctJon  of  the  court  of 
chancery,  which  had  made  a  decree  for  sale,' 
and  directed  the  purchase-money  to  be  paid  into 
eourt,  H.  A.  agreed  to  purchase  and  became  the 
purchaser  of  the  books  and  paintings  at  a  valua- 
tion of  2,050Z.  15#.,  and,  for  the  purpose  of  paying 


the  amount  and  to  supply  the  other  wants  of 
H.  A.,  he  and  his  mother,  S.  A.,  by  deed,  assigned 
to  M.  by  way  of  mortgage,  the  furniture,  plate, 
pictures  and  books  for  2,8002.,  and  both  jointly 
covenanted  for  payment.  H.  A.  aft^wards 
became  the  purchaser  of  the  plate  and  furniture, 
with  the  sanction  of  the  court  of  chancery,  at  a 
valuation  of  7062.  8«. ;  and  to  enable  him  to 
make  the  purchase  M.  advanced  him  6002., 
secured  by  deed  of  H.  A.,  executed  after  the 
death  of  his  mother,  S.  A.,  whereby  he  covenant eil 
that  the  furniture,  plate,  pictures  and  books 
assigned  by  the  first  deed  should  stand  charged 
with  and  be  a  security  to  M.  for  payment  of  the 
6002.,  and  should  not  be  redeemable  until  pay- 
ment of  that  sum,  as  well  as  of  the  2,800i2.  The 
6002.  was  paid  into  the  hands  of  H.  A.'s  solicitor, 
but  the  purchase-money  for  the  plate  and  furni- 
ture was  never  paid  into  court,  M.  having  sold 
the  plate,  furniture,  pictures  and  books  under  a 
power  of  sale  contained  in  the  first  deed  : — Held, 
in  an  action  by  him  against  the  executor  of  S.  A. 
on  her  covenant  for  payment,  that,  althoagfa  M. 
as  against  8.  A.*s  representatives  could  not,  by 
force  of  the  second  deed,  in  equity,  deduct  the 
6002.  out  of  the  moneys  so  raised,  yet  be 
was  entitled  to  deduct  the  impaid  porchaae- 
money  of  7062.  8^.,  as  he  could  not  sell  the 
whole  of  the  mortgaged  property  without  satis- 
fying the  lien  of  the  court  to  that  extent. 
Maroon  v.  Bloxam,  11  Ex.  586;  25  L.  J., 
Ex.193. 

Payment  into  Court  and  Inveitment — Ikipm- 
elation.] — In  a  foreclosure  suit  the  mortgaged 
estate  was,  by  the  consent  of  all  parties,  sold. 
and  the  purchase-money  invested  in  conaoU, 
which  were  subsequently  sold  at  a  lower  price, 
and  the  produce  paid  to  the  mortgagee.  At  the 
time  of  investment,  the  purchase-money  was 
sufficient  to  satisfy  the  debt,  but  the  produce 
of  the  consols  was  not  sufficient.  The  mortgagee 
claimed  to  be  entitled  to  the  difference  out  of 
the  assets  in  an  administration  suit : — ^Held,  that 
the  mortgagee  was  still  a  creditor,  and  entitled 
to  the  balance  of  his  principal,  interest  aiitl 
costs,  including  the  costs  of  the  application. 
TompgeU  v.  Wiekent,  2  Jur.  (X.S.)  10  ;  4  W.  IL 
186. 

Bepayment  fnr  Permanent  Improvementt.] — 

If  a  mortgagee  in  possession,  or  a  mortgafpee 
selling  under  his  power  of  sale,  has  reasonably 
expended  money  in  permanent  works  on  the 
property,  he  is  entitled  on  prim&  fade  evidence 
to  tnat  effect  to  an  inquiry  whether  the  outlay 
has  increased  the  value  of  the  property,  and.  if 
it  has  done  so,  he  is  entitled  to  be  repaid  his 
expenditure  so  far  as  it  has  increased  8n<^  value. 
And  in  such  case  it  is  immaterial  whether  the 
mortgagor  had  notice  of  the  expenditure. 
Notice  to  the  mortgagor  is  only  material  when 
the  expenditure  is  unreasonable,  for  the  purpose 
of  showing  that  he  acquiesced  in  it.  Sandon  v. 
Hooper  (6  Beav.  246 ;  14  L.  J.,  Gh.  120)  com- 
mented on.  Shepard  v.  Jones,  21  Ch.  B.  469 ; 
47  L.  T.  604 ;  31  W.  B.  808— C.  A. 

o.  Of  Foiane  Inoambranoar. 

Payment  into  Court— Petition.] — ^A  first  mort- 
gagee sold  under  a  power,  and,  after  deducting 
his  debt,  paid  the  balance  into  court.  On  a 
petition  by  a  puisne  mortgagee  to  have  his  debt^ 
interest  and  costs  paid  to  him  oat  of  the  tand^ 
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the  Older  was  made,  without  an  account  being  Ch;  1081 ;   29  Ch.  D.  954 ;   53  L.  T.  442 ;  33 


directed.    Bingham  y.  XUiff^  14  W.  B.  414. 

Where  Question  of  Priority. — ^Although 

a  foreclosure  suit  is  pending,  the  court  wiU  aUow 
the  property  to  which  it  relates  to  be  sold 
without  the  control  of  the  couit,  provided  all 
parties  interested  are  sui  juris  and  consent ;  but 
the  purchase-money  wUl  be  ordered  to  be  paid 
into  court,  at  least  if  there  is  any  question  as  to 
priority  of  incumbrances.  Relph  ▼.  Horton^ 
19  W.  R,  220. 

Compulsion  of  subsequent  Ineumbraneer  to 
redeem  out  of  Prooeeds.]  —  Semble,  where  a 
subsequent  incumbrancer  has  an  independent 
right  to  sell  the  premises  for  payment  of  his  own 
incumbrance,  the  court  of  exchequer  wUl  not 
compel  him  to  redeem  a  prior  mortgage,  other- 
wise than  out  of  Uie  sale  of  the  mortgaged 
premises,  unless  the  mortgagee  insists  that  the 
premises  are  an  insufficient  security  to  pay  him, 
and  that  he  ought  to  be  redeemed  in  the  first 
instance:  alitor,  where  the  subsequent  incum- 
brancer has  no  such  independent  right  to  selL 
Crofti  Y.  Poe^  1  Jones,  540. 

Furehaser  liable  for  allowing  irregular 
Application.]  —  Prior  judgment  creditor  who 
n^lected  to  come  in  and  prove  before  final 
decree  for  a  sale,  directed  to  obtain  a  report. 
And  then  apply  to  extend  the  sale  to  cover  his 
demand,  a  motion  to  amend  the  minutes  being 
refused.  Purchaser  under  the  decree,  after  such 
a  motion,  could  not  plead  want  of  notice ;  and, 
although  he  had  the  legal  estate,  would,  it 
appears,  be  liable,  if,  having  notice  of  such 
prior  judgment  creditor,  he  allowed  the  pur- 
chase-money to  be  applied  to  subsequent  incum- 
brances contrary  to  the  order  of  priority  of 
•charge.    Leake  v.  Moore,  2  MolL  127. 

Contribution.] — ^A.  borrowed  money  on  a  mort- 
gage of  his  estates  D.  and  S.,  to  which  B.,  a 
prior  incumbrancer  on  D.,  and  C.,  a  prior  incum- 
orancer  on  S.,  were  parties,  and  consented  to 
give  the  mortgage  priority  over  their  respective 
charges.  The  lands  were  subsequently  sold,  and 
the  mortgage  paid  out  of  the  joint  produce.  The 
residue  of  the  fund  produced  by  sale  of  the  S. 
estate  was  not  sufficient  to  pay  C.'s  incum- 
brance:— Held,  that  C.  was  not  entitled  to 
•contribution  against  B.,  there  not  having  been 
any  common  liability  to  pay  a  common  demand. 
JKeily,  In  re,  9  Ir.  Ch.  R.  87. 

Balance  handed  to  Mortgagor — ^Liability  of 
flnt  to  seoond  Xortgagee.] — A  mortgagor  of  a 
leasehold  house,  with  the  concurrence  of  the  first 
mortgagees,  who  had  notice  of  a  second  equitable 
mortg^e,  sold  the  property.  Upon  completion 
the  balance  of  the  purchase-money,  after  pay- 
ment of  the  first  mortgagees,  was  handed  to  the 
mortgagor.  In  an  action  by  the  seoond  mort- 
gagees against  the  mortgagor  (who  did  not 
Appear)  and  the  first  mortgagees : — Held,  that  the 
first  mortgagees  were  liable  to  make  good  to  the 
plaintiff  the  amount  of  their  security  to  the 
extent  of  the  balance  of  the  purchase-money. 
The  doctrine  in  Peacoehy,  BuH  (4  L.  J.,  Ch.  83) 
will  not  be  extended.  Dictum  of  Wood,  V.-C, 
in  Batee  v.  JoJinson  (Johns.  304,  813),  as  to  the 
right  of  a  first  mortgagee  to  transfer  to  a  third 
mortgagee  in  preference  to  the  second,  ques- 
-^oncd.  Weet  London  Chmmeroi4l  Bafut  v. 
Melianoe  Permanent  Building  Society,  54  L.  J., 


W.  R.  916— C.  A. 

Balance  paid  into  Bank— Bight  to  Interest.] 
— A  first  mortgagee,  having  sold  the  mortgaged 
property  under  a  power  of  sale,  gave  notice  to 
the  subsequent  mortgagees  that  he  vraa  ready  to 
pay  over  the  balance,  after  satisfying  his  own 
mortgage.  The  second  mortgagee  required  that 
the  money  should  ^ot  be  parted  with  until 
disputes  between  the  incumbrancers  should  have 
be^  settled.  The  money  vraa  thereupon  paid  by 
the  first  mortgagee  into  his  bankers,  and  was 
allowed  to  remain  unproductive  for  several 
years : — ^Held,  that  the  first  mortgagee  could  not, 
under  the  circumstances,  be  charged  with  interest 
upon  the  money.  JUathison  v.  Clark,  25  L.  J., 
Ch.  29  ;  4  W.  R.  30. 

Under  Oamiiheo  Order.] — M.  mortgaged  a 
leasehold  to  W.  and  then  to  B.  A  judgment 
creditor  of  B.  obtained  a  garnishee  order  against 
M.  After  this  W.  sold  the  property  under  a 
power  of  sale,  and  an  action  was  brought  to 
distribute  the  surplus  proceeds : — Held,  that  the 
judgment  creditor  had  no  claim  against  the 
surplus  proceeds  of  sale,  for  that  a  garnishee 
order  has  not  the  efEect  of  transferring  the  debt 
due  from  the  garnishee  with  the  benefit  of  the 
securities  for  it,  and  that  to  treat  the  garnishee 
order  as  fleeting  the  land  before  execution 
would  conflict  with  the  provisions  of  27  &  28 
Vict.  c.  112.  Chatterton  v.  Watney,  60  L.  J.,  Ch. 
535  ;  17  Ch.  D.  259  ;  44  L.  T.  391 ;  29  W.  R.  673 
— C.A. 

Sale  in  Creditor*!  Suit— Bight  of  Equitable 
Xortgagee  by  Deposit.] — The  unexpired  term  in 
a  house,  and  the  goodwiU  of  a  business  estab- 
lished in  it,  were  sold  in  a  creditor*s  suit,  with 
the  consent  of  a  person  with  whom  the  lease  had 
been  deposited  as  a  security,  and  brought  a  price 
less  tha!n  the  amount  of  his  debt : — Held,  that 
the  equitable  mortgagee  was  entitled  to  the 
whole  of  the  purchase-money,  whether  arising 
from  the  value  of  tiie  goodwill,  or  from  the  value 
of  the  lease,  independently  of  the  goodwill. 
Chiseum  v.  Dewet,  5  Russ.  29 ;  29  R.  R.  10. 

LDjunetion  against  parting  with  Proceeds.] — 
A  mortgage  with  a  power  of  sale  having  been 
made,  judgment  was  entered  up  by  a  creditor 
against  the  mortgagor,  who  was  subsequently 
imprisoned,  and  discharged  under  the  Insolvent 
Debtors  Acts.  The  mortgagees,  whilst  the  mort- 
gagor was  in  prison,  sold  under  their  power,  and 
the  purchase-money  was  invested  in  the  names 
of  the  mortgagor  and  the  assignees.  At  the  suit 
of  the  judgment  creditor,  they  were  restrained 
from  parting  with  a  part  of  the  purchase-money. 
Robinton  v.  Hedger,  13  Jur.  846.  And  see  19 
L.  J.,  Ch.  468  ;  14  Jur.  784. 

On  a  bill  by  a  judgment  creditor  of  a  mort- 
gagor, the  court  granted  an  injunction  to  restrain 
mortgagees  who  were  about  to  sell  under  their 
power  &om  p^ing  the  surplus  to  the  mortgagor. 
Thornton  v.  Mnch,  4  GlfL  515 ;  34  L.  J.,  Ch. 
466. 

4.  PUBOHASB  BT  MOBTGAGEE. 

Generally.  ]— A  mortgagee  purchased  part  of 
the  mortgaged  estate.  His  principal  and  interest, 
calculate  up  to  the  24th  of  March,  exceeded 
the  purchase-money.  He  was  let  into  possession 
from  the  preceding  Christmas.  Bates  v.  Bonnor^ 
7  Sim.  427. 
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Bight  of  puif&e,  on  8ale  by  prior  Kortgagee.] 

— ^There  is  no  rule  in  equity  which  precludes  a 
puisne  mortgagee  from  purchasing  the  mortgaged 
property  on  t^e  occasion  of  the  exercise  by  a 
prior  mortgagee  of  his  power  of  sale,  and  a 
puisne  mortgagee  so  purchasing  acquires  as 
against  the  mortgagor  an  absolute  Irredeemable 
title.  Sh4iw  y.  Bv/nny,  2  De  G.  J.  &  8.  468  ;  34 
L.  J.,  Ch.  257  ;  11  Jur.  (K.8.)  99  ;  11  L.  T.  645  ; 
13  W.  B.  374. 


Setting  aside.] — A  purchase  by  the  mort- 


gagees of  the  mortgaged  property  from  a  prior 
mortgagee  seUing  under  a  power  of  sale  will  be 
set  aside,  as  a  purchase  by  a  trustee  of  trust  pro- 
perty. Parkimon  y.  Hanburyy  2  De  G.  J.  &  S. 
450 ;  11  L.  T.  755  ;  13  W.  K.  331. 

Property  being  put  up  for  sale  by  a  first  mort- 
gagee was  bought  by  a  second  incumbrancer,  to 
whom  the  equity  of  redemption  had  been  con- 
veyed on  trust  for  sale  on  default  in*  payment  of 
his  debt.  This  sale  having  been  set  aside  at  the 
suit  of  the  representative  of  the  mortgagor  (see  1 
Dr.  &  Sm.  143  ;  8  W.  B.  575) :  —  Held,  that  the 
possession  of  the  purchaser  was  to  be  referred  to 
the  character  of  trustee,  and  the  account  of  the 
rents  received  by  him  was  not  as  of  course  to  be 
on  the  footing  of  wilful  neglect  and  default.  The 
second  incumbrancer,  being  not  an  ordinary 
mortgagee,  but  a  trustee  for  sale,  was  incapaci- 
tated from  purchasing.    Ih. 


Bnle  of  Eqnity.] — There  is  no  rule  in 


equity  that  a  second  mortgagee  shall  not  purchase 
from  a  first  mortgagee  seUing  under  his  power  of 
sale.    &  C,  1  Dr.  &  Sm.  143  ;  8  W.  B.  575. 


Whether  second  Kortgage  being  Tmit 


for  Sale  makes  Biflforenee.^ — A  second  mortgagee 
may  purchase  from  the  first  mortgagee  selling 
under  his  power  of  sale  ;  and  with  respect  to  the 
question  of  undervalue  he  is  in  the  same  position 
as  a  stranger.  The  circumstance  that  the  second 
mortgage  is  in  form  of  a  trust  for  sale  makes  no 
difference ;  nor  is  it  material  that  the  second 
mortgagee  is  in  possession  at  the  time  of  sale. 
Kirkwood  v.  Thompson,  2  De  G.  J.  &  S.  613  ;  12 
L.  T.  811 ;  13  W.  B.  1052.  Affirming,  2  H.  &  M. 
392  ;  34  L.  J.,  Gh.  305  ;  11  Jur.  (N.B.)  385. 

Tmit  to  Sell.] — ^A.,  having  contracted  for  the 
purchase  of  an  estate,  agrees,  by  deed,  to  convey 
it  to  two  partners  to  whom  he  was  indebted,  upon 
trust  to  sell,  and,  after  paying  prior  charges,  to 
retain  their  own  debt ;  and  it  was  provided  that 
the  power  of  sale  might  be  exercised,  by  the 
partners,  before  any  conveyance  should  be  made 
to  them.  Ko  conveyance  was  ever  made  or 
required  to  be  made  to  the  partners,  nor  did  they 
attempt  to  exercise  the  power  of  sale,  and,  one  of 
them  having  died,  the  survivor  agrees  with  an 
agent  of  A.  to  purchase  the  estate  : — Held,  that 
he  was  not  a  trustee,  but  stood  in  the  situation  of 
a  creditor,  with  a  security  for  his  debt,  and  there- 
fore was  not  disqualified  from  purchasing  the 
estate.  Chambers  v.  Walters,  3  Sim.  42.  8.  C, 
on  appeal.  Coop.  t.  Brough.  91.  Affirmed,  S,  C, 
nom.  Waters  v.  Groom,  11  01.  k  F.  684. 

Sale  by  Xortgagee  to  himself  ~  VaUdity^ 
Subsequent  Sale  to  Third  Person.] — Where  a 
mortgagee  whose  interest  is  in  arrear  puts  the 
mortgi^ed  property  up  to  auction,  and  goes 
through  a  form  of  sale  with  one  who  is  in  reality 
acting  on  his  behalf,  the  transaction,  although 


not  necessarily  a  fraud  or  evidence  of  fraud,  is 
inoperative.  A  subsequent  sale  by  the  mort- 
gagee to  an  innocent  third  party  is,  tfaeref ofre, 
good.  Mend&rson  v.  Astwood,  [1894]  A.  C.  160 ; 
6  B.  450— P.  C. 

Pnrehaae  by  Oompany  of  whieh  Mortgng—  a 

Xember.] — ^The  mortgagors  of  a  quany  broog^ht 
an  action  to  set  aside  a  sale  of  the  mortgaged 
property  made  by  the  mortgagees  under  the 
power  of  sale  in  the  mortgage  to  a  limited  com- 
pany who  were  defendants  to  the  action.  The 
sale  was  impeached  on  the  ground  that  F.,  one  of 
the  mortgagees,  was  personally  interested  in  the 
purchase,  being  at  the  time  of  the  sale  the  holder 
of  shares  in  the  company  to  the  amount  of  ovie- 
tenth  of  the  subscribed  capital  of  the  company 
and  also  being  the  solicitor  to  the  company  : — 
Held,  that,  although  a  mortgagee  oould  not  adlto 
himself,  nor  could  two  mortgagees  sell  either  to 
one  of  themselves,  or  to  one  of  themselves  and 
another,  the  reason  being  that  there  could  not  be 
any  real  independent  bargaining  as  between 
opposite  parties,  yet,  where  mortgagees  sold  to  a 
corporation  such  as  a  public  company,  there  were 
prim&  facie  two  independent  contracting  parses 
and  a  valid  contract,  and,  if  the  bargaining  wna 
real  and  honest,  and  conducted  independenSy  by 
the  mortgagees  on  the  one  hand  and  hy  the  direc- 
tors on  the  other,  and  it  was  satisfactorily  shown 
that  in  the  concluding  terms  of  the  sale  the  parties 
were  in  no  way  affected  by  the  circumstance  that 
one  of  the  mortgagees  had  some  interest  as  & 
shareholder  in  the  company,  there  was  no  suffi- 
cient reason  for  setting  aside  the  sale ;  that  in 
the  present  case  the  material  terms  of  the  bargain 
were  honestly  and  independently  settled,  and 
were  not  in  any  degree  affected  by  the  fact  that 
F.  subsequently  agreed  to  become  a  member  of 
and  to  act  as  solicitor  for  the  company,  and  that 
the  sale  ought  not  to  be  set  aside  merely  because 
he  was  a  member  of  and  acting  as  solicitor  for 
the  company  at  the  time  when  the  formal  ooo- 
tract  was  signed.  Farrar  v.  Ihrrars,  58  L.  J^ 
Ch.  185  ;  40  Ch.  D.  396  ;  60  L.  T.  121 ;  37  W.  B. 
196— C.  A. 

5.  Pttbohasb  bt  Mobtoagos. 

Charge  for  Defloieney.] — ^A  mortgagor  having 
made  two  successive  mortgages  of  his  estate  to 
different  persons  purchased  the  estate  from  tbe 
first  mortgagee  under  a  power  of  sale  contained 
in  his  mortgage,  and  subsequently  granted  farther 
incumbrances  to  other  persons  who  had  notice  of 
the  second  mortgage.  The  purchase-money  not 
being  sufficient  to  pay  off  the  first  and  second 
mortgages  :  —  Held,  that  the  second  mortgagee 
was  entitled  to  a  charge  upon  the  estate  fox-  the 
deficiency,  and  that  he  might  obtain  a  decree  of 
foreclosure  against  the  mortgagor  and  the  sub- 
sequent mortgagees.  Otter  v.  Vaux  (Lord).  S* 
E.  &  J.  650.  Affirmed,  6  De  G.  M.  ft  a.  6S8; 
26  L.  J.,  Ch.  128  ;  3  Jur.  (2^.8.)  169  ;  5  W.  B.  188. 

Qu»re,  whether  this  would  be  the  case  if  the 
estate  had  been  sold  under  the  power  to  a 
stranger,  and  subsequently  purchased  from  such 
stranger  by  the  mortgagor.    Jh* 

6.  Pbs-emptioh,  Bight  to. 

Enl6roing  after  Sale.] — Eqnity  will  not,  after 
a  sale,  enforce  a  covenant  of  pre-emption  against 
mortgagor,  in  favour  of  mortgagee.  Orky  v. 
Trigg,  9  Mod.  2. 
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7.  iNJTTirCTION  AOAIKBT. 

Ctacnl  Bule.]— The  general  rule  is  that  a 
sale  by  a  mortgagee  will  be  restrained  only  on 
payment  into  court  by  the  mortgagor  of  the 
amount  which  the  mortgagee  swears  to  be  due 
to  him,  but  this  does  not  apply  where  the  court 
can  see  on  the  terms  of  the  deed  that  this  amount 
cannot  be  due  on  the  security.  Sill  v.  Kirkwood 
(28  W.  B.  358)  considered.  Hiehton  t.  Darlow, 
23  Ch.  D.  690 ;  48  L.  T.  449 ;  31  W.  B.  417— 
C.A. 

In  1830  W.  conveyed  certain  real  estates  to  R. 
and  T.  and  their  heirs,  by  way  of  mortgage,  for 
securing  400/.,  with  a  power  of  sale  in  case  of 
default.  W.  died  in  1839,  having  devised  the  same 
property,  subject  to  certain  charges  created  by 
nis  will,  to  his  sons,  A.,  B.  and  C,  as  tenants  in 
common  in  fee.  In  1839,  after  W.'s  death,  B. 
conveyed  all  his  one-third  share,  under  his 
father*s  will,  to  R.,  H.  and  N.  by  way  of  mort- 
gage, with  power  of  sale  in  case  of  d&ult.  R., 
the  surviving  mortgagee  of  the  deed  of  1830, 
threatened  to  sell  under  the  power  in  that  deed 
nnless  A.,  the  acting  executor  of  W.,  would 
redeem  both  mortgages.  Upon  a  bill  by  A.  to 
redeem  and  for  an  injunction,  the  court,  upon 
motion,  on  payment  into  court  by  A.  of  the 
money  due  upon  the  first  mortgage,  restrained  R. 
from  seDing  under  the  power  contained  in  the 
deed  of  1830,  and  from  conveying  the  legal  estate 
in  the  one- third  share  of  B.  comprised  in  the 
mortgage  of  1839.  WhituHyrth  v.  Bhodet^  20 
L.  J.,  Ch.  106. 

Where  Xortgagee  it  Selieitor  of  Xort- 


gagor.] — ^The  ordinary  rule,  that  the  court  will 
not  grant  an  interlocutory  injunction  restraining 
a  mortgagee  from  exercising  his  power  of  sale 
except  on  the  terms  of  the  mortgagor  paying 
into  court  the  sum  sworn  by  the  mortgagee  to 
be  due  for  principal,  interest  and  costs,  does  not 
apply  to  a  case  where  the  mortgagee  at  the  time 
of  taking  the  mortgage  was  the  solicitor  of  the 
mortgagor.  In  sudh  a  case  the  court  will  look 
to  all  the  circumstances  of  the  case,  and  will 
make  such  order  as  will  save  the  mortgagor 
£rom  oppression  without  injuring  the  security  of 
the  mortgagee.  Madeod  v.  Jones,  53  L.  J.,  Ch. 
145  ;  24  Ch.  D.  289  ;  49  L.  T.  321  ;  32  W.  R.  43— 
C.A. 

Trustee  for  Sale  proeeeding  Preoipitatelj.] — 
Injunction  not  granted  to  restrain  mortgagee 
from  selling  under  power  in  mortgage  deed  ; 
otherwise,  where  there  is  a  trustee  for  sale^  and 
he  proceeds  precipitately  and  without  notice  to 
both  parties.    Anon,,  6  Madd.  10. 

Belling  after  Offer  by  Puifne  to  pay  off  First 
Xortgagee.]— A  puisne  incumbrancer  offered  to 
pay  off  the  nrat  mortgagee,  which  being  declined 
he  filed  a  bill  to  compel  a  transfer.  The  first 
mortgagee,  having  afterwards  proceeded  to  sell 
the  property,  was  restrained  from  transferring 
the  first  mortgage  and  parting  with  the  legal 
estate  and  title  deeds.  Rhodes  v.  Bneklajid,  16 
Beav.  212. 

In  Arbitration.] — Injunction  to  restrain  the 
exercise  of  a  power  of  sale  given  to  secure  a 
balance  to  be  ascertained  by  an  arbitrator, 
refused,  although  the  award  was  made  after  the 
plaintiff  had  executed  a  deed  for  the  purpose  of 
revoking  his  authority.  Harcourt  v.  Rams- 
boUojf^,  IJ.  &  W.  505. 

VOL.   IX, 


Sale  wifbioiit  Votioe.]— Where  a  covenant  in 
a  mortgage  deed  not  to  exercise  the  power  of 
sale  except  after  three  months*  notice  was 
followed  by  a  proviso  that  the  purchaser  should 
not  be  affeotea  by  the  absence  of  such  notice, 
and  that  the  remedy  of  the  mortgagor  should  be 
by  an  action  for  damages : — ^Held,  that  the  court 
had  no  jurisdiction  to  restrain  the  mortgagee 
from  selling  without  giving  the  required  notice. 
Prichard  v.  WiUan,  10  Jur.  (N.8.)  330  ;  11  L.  T. 
437  ;  3  N.  R.  350. 

Deed  of  Arrangement  indorsed  on  Mort- 


gage.]— By  a  deed  of  arrangement,  indorsed 
upon  a  mortgage  deed,  which  contained  the 
usual  power  of  sale  upon  notice,  the  mortgagee 
was  appointed  receiver  of  the  mortgaged  premises, 
without  prejudice  to  his  rights  and  powers  under 
the  mortgage  deed ;  and  it  provided  that,  upon 
the  mortgagee  giving  three  months'  notice  to  the 
mortgagor  to  put  an  end  to  the  trusts,  he  should 
be  at  liberty  to  exercise  the  power  of  sale  and 
other  powers  contained  in  the  mortgage  deed. 
Upon  motion,  the  mortgagee  was  restrained  from 
exercising  his  power  of  sale,  he  not  having  given 
notice  to  determine  the  trusts  of  the  deed  of 
arrangement.  QUI  v.  ^Tewton,  12  Jur.  (N.S.) 
220 ;  14  L.  T.  240  ;  14  W.  R.  490. 

Stringeney  of  Conditions.! — ^Where  a  mort- 
gagee had  a  power,  on  default  of  payment,  on 
notice,  to  sell  the  premises,  together  or  in  lots,  by 
private  contract  or  by  public  auction,  subject  to 
such  special  or  other  conditions  of  sale  as  he 
might  think  fit,  Bnd  he  proceeded  to  a  sale  after 
ample  notice,  but  under  very  special  conditions 
of  sale,  directed  against  certain  defects  of  title 
which  the  mortgagor  himself  had,  since  executing 
the  mortgage,  insisted  upon,  the  court  refused  to 
interfere  to  prevent  the  sale  under  such  stringent 
provisions.    Kershaw  v.  JCalow,  1  Jur.  (K.S.)  974. 

Surprise  and  Underralne.] — Motion  by  mort- 
gagor for  injunction  to  restrain  completion  of 
sale  of  mortgaged  premises  by  mortgagee  under 
power  of  sale,  on  the  ground  of  surprise  and 
undervalue,  refused,  mortgagor  having  acted 
unfairly,  and  in  some  degree  sanctioned  the 
transactions  relating  to  the  sale.  Ferrand  v. 
Clay,  1  Jur.  265. 

Praetiee — ^Alleged  Breaeh  of  Trust — ^Aniwor.] 
— On  a  bill  by  a  mortgagor  to  restrain  a  mort- 
gagee from  enforcing  his  power  of  sale  under  the 
mortgage  deed,  and  where  no  answer  had  been 
put  in,  but  it  was  alleged  by  the  bill  that  a  breach 
of  trust  had  been  committed  by  the  mortgagee, 
the  court,  on  motion,  granted  an  in  junction  until 
the  filing  of  the  answer  or  further  order.  Merest 
V.  Murray,  14  L.  T.  321. 

8.  Setting  Aside. 

Generally.]— An  alleged  sale  under  a  power  of 
sale  in  a  mortgage  was  set  aside  as  ajgainst  persons 
claiming  the  equity  of  redemption.  KeUy  v. 
HuUon,  37  L.  J.,  Ch.  917  ;  L.  R.  3  Ch.  703  ;  19 
L.  T.  228 ;  16  W.  R.  1182. 

Veither  Fraud  nor  Under-yalue.]— A  few 
weeks  after  death  of  mortgagor  and  before  pro- 
bate of  his  will,  mortgagee  proceeded  to  exercise 
power  of  sale  of  reversionary  interest.  Com- 
munications were  taking  place  at  the  time 
between  solicitor  of  mortgagee  and  solicitor  act- 
ing for  family  of  mortgagor,  the  latter  protesting 
against  sale  as  unnecessary  and  oppressive,  and 
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offering  to  pay  all  principal  money,  interest 
and  costs  so  soon  as  assignment  could  be  pre- 
pared. No  fraud  or  undervalue.  Bill,  by  execu- 
trix of  mortgagor,  to  set  aside  sale  was  dismissed 
with  costs.  Matthie  y.  Edwards,  16  L.  J.,  Ch. 
405  ;  11  Jur.  761— L.  C.  Eeversing  2  ColL  C.  C. 
466  ;  10  Jur.  847. 

Sale  after  Tender.}— Where  a  mortgagee,  after 
tender  of  his  principal  and  interest  (the  costs 
being  unascertained),  sold  under  the  power  in 
his  deed,  the  court  set  aside  the  sale  against  him, 
and  a  person  who  had  bought  with  knowledge  of 
the  tender.  Jenkins  v.  Jones,  2  Giff.  99 ;  29 
L.  J.,  Ch.  493  ;  6  Jur.  (N.8.)  891  ;  8  W.  R.  270. 

Suppression  of  Information.]  —  First  mort- 
gagee with  power  of  sale  had  entered  into 
arrangements,  but  not  a  binding  contract  for  the 
advantageous  sale  of  part  of  the  mortgaged 
property.  After  this,  he  bought  up,  at  a  reduced 
price,  l^e  interest  of  the  second  mortgagee,  with- 
out informing  him  of  the  arrangements  for  sale  : — 
Hd^d,  that  he  was  not  bound  to  inform  the 
second  mortgagee  of  the  opportunity  he  had  of 
selling,  and  a  bill  to  set  aside  the  sale,  on  the 
ground  of  suppression  of  information,  was  dis- 
missed, with  costs.  Dolman  v.  Nokes,  22  Beav.  402. 

Irre^arity  in  Kotiee.] — Semble,  that,  even 
where  there  has  been  a  serious  irregularity  in 
the  notice  to  sell  by  a  mortgagee  under  a  power 
of  sale,  if  the  purchaser  has  entered  and  expended 
money  on  the  property,  the  court  will  not,  in  the 
absence  of  fraud,  interfere  to  set  aside  the  pur- 
chase. Metiers  y.  Brown,  33  L.  J.,  Gh.  97 ;  9 
Jur.  (N.8.)  968  ;  8  L.  T.  667  ;  11  W.  R.  744. 

Undervalue.] — ^A  sale,  not  completed,  by  a 
solicitor-mort^gee,  at  a  price  which  appeared 
to  be  below  the  value,  was  set  aside.  Jones  v. 
LiTiton,  44  L.  T.  601. 

Fraud  —  Leaving  Purchase-Xonej  on 

Xortgage  —  Mistake.] — B.  being  entitled  to  a 
sum  of  2,9162.  stock  m  reversion  expectant  on 
the  death  of  an  old  lady  aged  eighty-two, 
obtained,  through  the  defendant  £.  who  acted  as 
solicitor  for  both  parties,  a  loan  of  1,6602.  upon 
mortgage.  The  mortgage  contained  a  power  of 
sale  upon  three  months*  notice,  or  on  interest 
being  one  month  in  arrear.  The  interest  being 
in  arrear,  the  stock  was  sold,  under  the  power,  for 
1,960Z.,  as  subject  to  succession  duty  at  3  per 
cent.  The  tenant  for  life  was  then  in  a  pre- 
carious state  of  health,  and  died  within  three 
months.  It  was  afterwards  found  that  only  11, 
was  payable  for  succession  duty.  None  of  the 
purchase-money  was  paid  except  the  deposit,  the 
rest  being  left  upon  mortgage  of  the  stock. 
There  was  evidence  that,  having  regard  to  the 
age  and  health  of  the  tenant  for  life,  from  100/. 
to  2002.  might  have  been  obtained  for  the  rever- 
sion : — Held,  that  the  sale  could  not  be  set 
aside,  either  on  the  ground  of  undervalue,  as 
there  was  no  fraud  ;  nor  the  leaving  of  the  pur- 
chase-money on  mortgage ;  nor  the  mistake  as  to 
succession  duty,  that  being  merely  a  matter  for 
compensation.  Bettyes  v.  JUaynard,  49  L.  T. 
389  ;  31  W.  R.  461— C.  A. 

Sale  Initigated  by  Solieitor.] — Bill  by  mort- 
gagor against  mortgagee  andhis  solicitors,  praying 
to  have  a  sale  under  the  mortgage  deed  set  aside 
for  fraud  and  oppression,  dismissed  as  against 
the  solicitors,  the  main  charges  in  the  bill  against  | 


them  not  having  been  made  out,  but  without 
costs,  on  the  ground  that  they  were  the  sub- 
stantial movers  and  authors  of  the  sale,  which, 
as  between  the  mortgagor  and  the  mortgagee, 
was  proved  not  to  be  sustainable  in  a  court  of 
equity.  Matthie  v.  Edwards,  2  GolL  G.  C.  465  ; 
10  Jur.  347.    See  8,  C.  reversed,  supra. 

9.  Specific  PEBFORiCAiircB. 

Generally.  ] — ^The  owner  of  a  plot  of  land  granted 
a  lease  of  it  for  ninety-six  years  to  P.,  who  mort- 
gaged to  the  lessor  (through  a  trustee),  to  aecure 
2,1002.  and  future  advances,  the  mortgage  deed 
containing  a  power  of  sale,  and,  default  being 
made,  the  property  was  contracted  to  be  sold  to 
G.  under  the  power.  The  contract  stipulated 
for  the  completion  of  a  house  on  the  land  by  a 
fixed  day,  the  lessor  to  deliver  an  abstract  and 
title  commencing  with  the  lease,  and  paying 
2602.  and  interest  at  62.  per  cent.,  performing  the 
covenants,  paying  the  costs  of  the  agreement-^ 
not  to  inquire  into  the  right  of  the  lessor  to 
exercise  the  power  of  sale,  or  whether  anything 
was  due  on  the  mortgage.  The  lessor  did  not 
deliver  an  abstract,  but  G.  took  noasessian, 
finished  and  let  the  house,  and  paicl  interest, 
until  he  heard  that  judgments  were  outstanding 
against  the  mortgagee.  The  l<ssor  died,  and  P. 
paid  off  the  mortgage,  took  a  reassignment,  and 
brought  two  actions ;  one  of  ejectment,  and  the 
other  for  the  interest  against  G.  On  a  bill  by  G. 
to  restrain  the  actions,  and  for  specific  perform- 
ance of  the  contract : — Decree  made  with  costs 
against  P.,  except  the  costs  of  the  action  as  to 
interest,  and  the  costs  of  the  executors  of  the 
lessor.  Qutteridge  v.  Fletcher,  12  L.  T.  226  ;  13 
W.  R.  640. 

Mortgagor  not  Joining.] — Specific  perform- 
ance against  a  purchaser  under  a  power  of  sale 
in  a  mortgage  deed,  without  the  mortgagor, 
though  under  a  covenant  to  the  mortgagee  to 
join  in  a  sale  :  without  costs,  the  only  authority 
produced  being  MS.  Corder  v.  Morgan^  18  Veau 
344. 

Delivery  of  Possesaion.] — ^A  mortgagee. 


having  a  power  to  sell,  contracted  for  sale  with- 
out the  concurrence  of  mortgagor,  who,  as  the 
purchaser  insisted,  was  a  necessary  party  to  the 
conveyance,  though  the  vendor  offered  to  deliver 
possession  : — ^Held,  that  there  should  be  a  refer- 
ence as  to  vendor*s  ability  so  to  do,  and,  if  able, 
then  there  should  be  a  specific  performance,  with 
costs.    Allen  v.  Martin,  6  Jur.  239. 

Coneurrenoe  of  Mortgagor.] — A  mortgagee  con- 
tracted to  sell  together  two  properties  mortgaged 
to  him  by  different  persons ;  and  on  the  pur- 
chaser objecting  to  the  title,  the  mortgagors, 
some  of  whom  were  married  women,  verl^Uy 
promised  to  concur.  The  purchaser,  however, 
refused  to  complete,  and,  before  a  final  order  for 
specific  peif  ormance  could  be  obtained,  some  of 
the  mortgagors  died  leaving  infants  interested 
in  the  equity  of  redemption: — ^Held,  that  the 
willingness  of  the  mortgagors  to  ooncur  covered 
the  defect  in  the  title.  Hiatt  v.  HiUman^  25 
L.  T.  66  ;  19  W.  R.  694. 

Joint  Xortgagon — ^Benefit] — ^The  mortgagors 
had  so  mortgaged  the  property-  that  the  d^tinct 
powers  of  side  could  not  be  exercised  separately 
without  selling  undivided  shares: — Held,  that 
under  the  circumstances  they  would  be  benefited 
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by  a  joint  exercise  of  the  powers,  and  must  be 
bound  by  it.    lb. 

Confivrrenoe  of  Partiei— Variation  in  Titlo.] — 
Mortgagees  sold  under  their  power,  withoat 
form^  notice  to  the  second  mortgagees  or  to  the 
trustee  in  bankruptcy  of  the  mortgagor,  subject 
to  conditions  which  stated  that  the  vendors  were 
mortgagees  selling  under  a  power  of  sale,  and 
that  the  assignment  was  to  be  accepted  from 
them  under  such  power,  without  the  concurrence 
of  other  persons.  The  purchaser  repudiated  the 
contract  on  the  gronna  of  the  absence  of  the 
three  months*  notice  required  by  s.  20  of  the 
Conveyancing  Act,  1881.  Subsequently  the 
▼endors  offered  to  procure  the  concurrence  of 
the  second  mortgagees  and  the  trustee  in  bank- 
ruptcy of  the  mortgagor  : — Held,  that  the  con- 
currence of  the  other  parties  did  not  prevent  the 
title  from  being  a  title  under  a  mortgagee's  power 
of  sale ;  and  that  the  purchaser  was  bound  to 
complete  notwithstanding  the  variation  in  the 
title  offered.  Thimipsan  and  ffoWs  Ckmtraot^ 
Jn  re,  59  L.  J.,  Ch.  661  ;  44  Ch.  D.  492  ;  62  L.  T. 
€51 ;  38  W.  R.  524. 

Delsnoe  to  Snibreement  of  Conveyanee.] — A 
mortgagee,  with  power  of  sale,  obtained  a  fore- 
closure decree,  and  then  entered  into  an  agree- 
ment to  scdl  the  estate,  with  a  clause  providing 
that  as  the  vendor  was  mortgagee,  with  power 
of  sale,  she  would  only  enter  into  the  usual 
covenant  that  she  had  not  incumbered.  The 
purchaser  objected  to  the  validity  of  the  fore- 
closure decree,  and  insisted  upon  having  the 
conveyance  under  the  power  of  sale ;  and,  on 
the  vendor  declining  to  convey  in  that  form, 
instituted  a  suit  for  specific  performance,  in  which 
the  vendor  adduced  evidence,  shewing  that  the 
above-mentioned  clause  was  inserted  by  inadvert- 
ence, and  that  slie  never  intended  to  incur  the 
risk  of  opening  the  foreclosure  by  conveying 
under  the  power : — Held,  that  the  misapprehen- 
sion was  a  sufficient  defence  to  the  enforcement 
of  a  conveyance  under  the  power.  Wation  v. 
Martton,  4  De  G.  M.  &  G.  230. 

Q.  RECEIVER. 

1.  Appointment,  1797. 

2.  Bights,  Dutiee,  and  LiabUUise,  1810. 

3.  Receipt  of  Money e  by,  in  Foreeloeure,  1814. 

1.  APPOINTMENT. 

a.  In  General,  1797. 

b.  Against  Mortgagee,  1801. 

o.  At  Suit  of  Mortgagee,  1802. 

d.  Under  Judicature  Act,  1873,  1807. 

4.  Under  Irish  Mortgage  Act,  1808. 

a.  In  General. 

For  whose  Benefit.]  —  The  appointment  of 
receiver  is  for  benefit  of  incumbrancers  only  so 
far  as  expressed  to  their  benefit,  and  they  choose 
to  avail  themselves  of  it.  Gi'eeley  v.  Adderley, 
1  Swanst.  579  ;  18  R.  R.  146. 

Xortgagee  to  be  before  the  Court.] — A  receiver 
cannot  be  appointed  without  mortgagee's  being 
before  the  court,  if  a  mortgage  appears  upon 
tlie  face  of  pleadings.  Pi^ice  v.  Williams,  G. 
Cooper,  31. 

Hot  Complete  till  Seonritj  Given.] — ^An  order 
was  made  at  the  suit  of  an  equitable  mortgagee 


"that  C.  E.  M.,  upon  his  giving  security,  be 
appointed  receiver'^  of  certain  chattels  com- 
prised in  the  security.  After  this  oider,  but 
before  security  had  been  given,  an  execution 
creditor  of  the  mortgagor  took  the  chattels  in 
execution  : — Held,  that  the  receiver  was  not  con- 
stituted receiver  till  he  had  given  security,  and 
that  the  taking  the  chattels  in  execution  was  not 
a  contempt  of  court  Edwards  v.  Edwards,  45 
L.  J.,  Ch.  891 ;  1  Ch.  D.  291 ;  34  L.  T.  472 ;  24 
W.  R.  713. 

By  Xortgagor  and  Xortgagee  Jointly— Whose 
PosseBiion.] — A  mortgagor  having  only  a  life 
interest  in  the  mortgaged  premises,  and  a  mort- 
gagee having  a  charge  both  on  the  life  interest 
and  on  the  interest  in  remainder,  by  a  joint  deed, 
appoint  a  receiver,  who  is  directed  to  pay  certain 
debts,  expenses,  and  the  charge  on  the  life 
interest,  and  to  keep  down  the  interest  on  the 
residue.  The  mortgagee  dies,  and  afterwards  the 
mortgagor  ;  the  receiver  continues  in  receipt  of 
the  rents  and  profits  after  the  death  of  the  mort- 
gagor, and  pays  some  part  of  the  rents  to  the 
representative  of  the  mortgagee  :  —  Held,  that, 
upon  the  construction  of  the  deed,  the  possession 
of  the  receiver  was  not  the  possession  of  the 
mortgagee,  but  there  was  ground  for  an  inquiry 
whether  the  representative  of  the  mortgagee  had 
by  any  acts  constituted  the  receiver  her  agent 
exclusively.  Jones  ^r.  Smith,  1  Hare,  43.  Affirmed, 
1  Ph.  246 ;  12  L.  J.,  Ch.  381  ;  7  Jur.  431. 

Beeeiying  Bents  after  Diseharge.]— A  receiver 
was  appointed  by  the  court  of  an  estate  which 
had  been  mortgaged  to  A.  By  a  decree  dated  in 
December,  1827,  the  receiver  was  ordered  to  be 
discharged,  and  pay  the  balance  in  his  hands  to 
A.  The  receiver  continued  to  receive  the  rents 
until  1830,  but  paid  them  over  to  A.,  and,  after 
that  time,  the  rents  were  paid  by  the  tenants  to 
A. : — Held,  that  the  po&iession  of  the  receiver 
after  December,  1827,  was  the  possession  of  A., 
and  that,  therefore,  A.  had  been  in  possession 
from  that  time.  HorlocU  v.  Smith,  11  L.  J.,  Ch. 
157  ;  6  Jur.  478. 

A  Suit  of  Annuitant.] — A.,  having  charged  his 
estates  by  mortgages  and  other  incumbrances  to 
a  very  large  amount,  appointed  B.  to  be  his 
steward  or  receiver  of  all  his  estates,  with  verbal 
directions  to  pay  the  interest  to  the  mortgagees, 
and  to  pay  over  the  surplus  of  the  rents  to  him- 
self. On  the  making  a  fifth  mortgage,  A.,  by 
deed,  appointed  B.  receiver  of  the  estates  com- 
prised in  that  mortgage,  in  trust  to  keep  down 
the  interest  of  that  mortgage,  and  to  pay  over 
the  residue  of  the  rents  to  himself  ;  A.  afterwards 
granted  several  annuities,  which  he  charged  on 
all  the  mortgaged  premises,  and  demised  the  same 
to  a  trustee  for  securing  the  said  annuities  in 
manner  therein  mentioned,  and  subject  thereto 
to  permit  A.  to  receive  the  surplus  for  his  benefit. 
At  the  time  of  granting  these  annuities  A.  repre- 
sented the  estates  to  be  free  from  all  incum- 
brances. On  a  bill  filed  by  the  annuitant's 
against  A.  and  B.  (without  making  any  of  the 
prior  incumbrancers  parties),  the  court  will 
restrain  B.  from  paying  over  any  pai*t  of  the 
rents  to  A.,  and  will  appoint  a  receiver,  without 
prejudice  to  the  prior  mortgagees  taking  posses- 
sion.   Dalmer  v.  Dashwood,  2  Cox,  378. 

Charge  on  Hotel — ^Whether  Business  oompriied 
in  Security.] — The  defendant,  being  about  to 
erect  an  hotel   under   a   building  agreement, 
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charged  ''the  said  buildinpf  agreement,  and  all 
the  premises  comprised  therein,  and  the  hotel 
and  buildings  to  be  hereafter  erected  as  afore- 
said," with  the  repayment  of  an  advance,  and 
contracted  with  the  lender  to  execute,  as  soon  as 
the  lease  was  granted,  a  mortgage  which  should 
be  in  such  form,  and  contain  such  powers,  cove- 
nants and  provisions,  as  the  solicitor  or  counsel 
of  the  mortgagee  should  advise  or  require.  The 
hotel  was  built,  and  the  mortgagor  carried  on 
business  there  as  an  hotel-keeper : — Held,  in  an 
action  by  the  mortgagee  for  sale  or  foreclosure, 
that  the  goodwill  or  business  of  the  hotel  was 
not  included  in  the  security,  and  the  court  could 
not  appoint  a  manager.  Whitley  v.  ChallU, 
61  L.  J.,  Ch.  307  ;  [1892]  1  Oh.  64  ;  65  L.  T.  838  ; 
40  W.  R.  291— C.  A. 

Lease  of  Collieries.] — ^The  court  has  jurisdic- 
tion, at  the  instance  of  mortgagees  of  collieries 
hdd  under  leases  containing  working  covenants, 
to  appoint  a  receiver  and  manager  of  the  pro- 
perty and  business,  notwithstanding  that  the 
latter  is  not  specifically  referred  to  in  the  mort- 
gage security.  Campbell  y.  Lloyd's  JSankj  58 
L.  J.,  Ch.  424. 

Xortgage  of  Vewspaper.] — On  motion  by  a 
mortgagee  of  a  newspaper  a  receiver  and  managei 
of  the  mortgaged  property  were  appointed  until 
the  hearing  of  the  cause.  Chaplin  v.  Young^ 
6  L.  T.  97— L.  0.  And  see  Kelly  v.  Mutton, 
infra. 


Sale — Co-owner's  Applioation  for  Be- 


eeiyer.]  —  K.  obtained  a  decree  that  he  was 
entitled  to  a  moiety  of  a  newspaper,  subject  to  a 
lien  thereon  in  favour  of  his  co-owner  H.,  and 
the  decree  directed  certain  accounts  to  be  taken. 
H.  had  mortgaged  his  interest  (including  his 
lien  on  K.'s  share)  to  M.  K.  had  no  interest  in 
the  premises  where  the  business  of  printing  and 
pulnishing  the  newspaper  was  carried  on,  nor  in 
the  plant  used  in  the  business.  The  books  of 
account  were  in  the  possession  of  H.  Great 
delay  took  place  in  taking  the  accounts,  both  H. 
and  M.  placing  every  obstacle  they  could  in  the 
way.  XJltimately  M.  purported,  as  mortgagee,  to 
sell  the  whole  interest  in  the  newspaper  to  J. 
Thereupon  K.  filed  another  bill  against  M.  and 
H.  and  J.,  praying  that  the  sale  to  J.  might  be 
declared  void  as  against  K.,  and  that  the  news- 
paper might  be  sold  by  the  court,  and  that  till 
sale  a  receiver  and  manager  might  be  appointed, 
and  that,  if  necessary,  the  suit  might  h&  treated 
as  supplemental  to  the  first  suit : — Held,  that  a 
receiver  and  manager  ought  to  be  appointed. 
Kelly  v.  Uutton,  20  L.  T.  201 ;  17  W.  R.  425. 

Praotioe— Amending  Kotioe  of  Xotion— Two 
Suits.] — The  notice  of  motion  for  a  receiver  and 
manager  having  been  entitled  only  in  the  second 
suit,  the  vice-chancellor  amended  it  by  entitling 
it  also  in  the  first  suit,  and  made  the  order  in 
both  suits  : — Held,  that  it  was  competent  to  the 
vice-chancellor  to  make  the  order  in  both  suits. 

n. 

Mortgagee  Appointed.] — A  defendant,  a  mort- 
gagee, in  the  absence  of  any  direct  authority  to 
be  found  in  the  books,  was  appointed  the  con- 
signee, manager  and  receiver  of  the  mortgaged 
estates.    Davis  v.  Barrett,  13  L.  J.,  Ch.  304. 


On  Bill  to  oaibroe  Agreement  fn  Xortgage.] 

— On  advance  of  money  defendant  agreed  to 
execute  mortgage,  but  failed.  Arrears  of  interest 
of  advance  due.  On  bill  for  specific  performance^ 
receiver  granted.  Shahel  y.  Marlborimgk  (Jhtke)^ 
4  Madd.  463. 

On  Bqnitable  Charge  and  Judgment.] — Be- 
ceiver  granted  in  default  of  payment  into  court, 
on  an  equitable  charge  and  a  judgment,  bat 
execution  prevented  by  the  circumstances  of  the 
title.  The  right  not  affected  by  a  subsequent 
variation  of  circumstances,  and  established  over 
the  whole  estate,  though  of  great  value  compared 
with  the  debt,  as  a  reasonable  part  may  be 
tendered  as  security,  or  the  debt  may  be  paid 
into  court.     Curling  v.  TowjuheTid,  19  Yes.  62& 

Kortgagor  out  of  JTnrisdiotion.] — ^The  condi- 
tional order  for  a  receiver  in  a  mortgage  matter 
cannot  be  enforced  against  a  mortgagor  who 
resides  and  has  been  served  out  of  the  juzisdic- 
tion.     Wolfe  v.  Jackson,  2  Hog.  199. 

Action  Pending.] — A  legal  mortgagee,  being  in 
possession  of  the  mortgaged  property,  applied  to 
the  court  for  the  appointment  of  a  receiver : — 
Held,  that,  although  the  mortgagee  might,  ander 
the  Conveyancing  Act,  1881,  appoint  a  reoeiyer 
without  coming  to  the  court,  it  was  more  desirable, 
where  an  action  was  pending,  that  the  appoint- 
ment should  be  made  by  the  court  onaer  the 
Judicature  Act,  1873.  TUlett  y.  Mron,  53  L.  J., 
Ch.  199 ;  25  Ch.  D.  238  ;  49  L.  T.  598  ;  32  W.  B. 
226. 

Pending  Bill  to  Foreclose.] — The  court  will 
appoint  a  receiver  of  the  rents  of  lands  in  mort« 
gage,  pending  a  bill  to  foreclose.  O-owe  ▼. 
HaUiday,  2  Kidgw.  ?.  C.  58. 

Practice— Appointment  ez  parte.] — ^A  receiver 
and  manager  hail  been  appointed  on  an  ex  parte 
application  by  the  plaintiff  in  a  foreclosure  action 
under  a  mortgage  of  brewery  premises.  The 
mortgagor,  the  defendant,  afterwards  became 
banlmipt  on  his  own  petition.  The  official  re- 
ceiver opposed  a  motion  by  the  plaintiff  for  the 
oontinuanoe  of  the  original  receiver  and  manager, 
contending  that  he  ought  to  be  substituted : — 
Held,  that  an  order  must  be  made  confirming 
the  previous  appointment,  and  continuing  the 
person  then  appointed  as  receiver  of  the  rents 
and  profits  of  the  premises  comprised  in  the 
mortgage,  and  as  manager  of  the  business,  he  to 
be  at  liberty  to  use  any  ol  the  vats,  fixed  motive 
machinery,  and  other  property  comprised  in  the 
mortgage,  but  nothing  else.  Deacon  y.  Ardeny 
50  L.  T.  584. 

Bill  by  Zqnitoble  Xortgagees— Disap- 
pearance of  Deli»ndant.] — When  a  defendant  had 
disappeared  after  failing  to  arrange  with  his 
creditors  in  bankruptcy,  and  a  bill  vras  filed  by 
the  plaintiffs  as  equitable  mortgagees,  service  of 
which  could  not  be  effected,  the  court  appointed 
a  receiver  of  the  mortgaged  property  on  an  ez 
parte  motion.  London  and  South  Western  Dank 
V.  Facey,  24  L.  T.  126  ;  19  W.  B.  676. 

Form,] — Form  of  order  appointing  a  receiver 
and  manager  with  an  injunction.  Truman  v. 
Redgrave,  50  L.  J.,  Ch.  830  ;  18  Ch.  D.  547  ;  45 
L.  T.  605  ;  30  W.  R.  421. 
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b.  Agalnrt  Xoriffa^ee. 


"Wlien  Xortgtgee  not  in  Poiietfion.] — ^When 
the  first  mortgagee  is  not  in  possessionf  a  reoeiyer 
may  be  appointed  at  the  soit  of  a  subsequent 
incumbrancer,  without  prejudice  to  the  first 
mortgagee's  taking  possession.  Berney  t.  SeweU^ 
IJ.  &  W.  637 ;  21  R.  R.  266. 

WhMi  XortQ^ee  in  PoMesiion.] — ^When  a  first 
mortgagee  is  in  possession,  a  receiver  will  not 
be  appointed  against  him,  except  on  his  oon- 
fession  that  he  has  been  paid  off,  or  his  refusal 
to  accept  what  is  due  to  him.    Ih. 

On  Applioation  of  Cr6ditorf.]^When  a  mort- 
^gee  is  not  in  possession,  the  court  will,  upon 
application  of  creditors,  appoint  a  receiver  of  the 
mortgaged  premises,  but  without  prejudice  to 
the  right  of  the  mortgagee  to  obtain  possession. 
Bryan  v.  Oormiclt,  1  Cox,  422.  And  see  Burney 
V.  Sewell,  IJ.  &  W.  637 ;  21  R.  R.  266. 

On  Belialf  of  Judgment  Creditors.] — ^Where 
judgment  creditors  had  duly  taken  out  writs  of 
elegit,  but  possession  could  not  be  given  by  the 
sheriff  in  consequence  of  the  existence  of  prior 
outstanding  mortgages,  the  mortgagees  being 
alleged  not  to  be  in  possession,  and  to  refuse  to 
take  possession,  the  court  appointed  a  receiver  of 
the  mortgaged  premises,  without  prejudice  to  the 
rights  of  the  mortgagees,  the  prior  incumbrancers. 
Jlhi*dei  v.  Moityn  (LarS),  17  Jur.  1007 ;  1  W.  R. 

On  Applioation  of  Speeialty  Croditon — ^Mort- 
gage of  Equitable  Interest.] — The  court  refused, 
upon  motion  by  specialty  creditors  of  a  testator, 
to  appoint  a  receiver  of  the  rents  of  real  estate, 
where  the  persons  in  possession  and  in  receipt  of 
the  rents  were  mortgagees  of  a  devisee  for  life 
of  an  equitable  interest  Caldtoell  v.  MlUon, 
9  L.  T.  751 ;  12  W.  R.  299. 

Xiimanagement — Partnerihip.] — Motion  for 
receiver  against  mortgagee  of  mines,  who  had 
become  al»o  partner,  on  ground  of  mismanage- 
ment, and  excluded  mortgagor  from  interference, 
refused ;  the  parties  having  regulated  their  rights 
by  subsequent  agreement,  and  mortgagee  denying 
his  mortgage  was  satisfied.  The  rights,  ^.,  of 
person  in  the  joint  situation  are  not  to  be 
governed  solely  by  principles  applicable  to  one 
holding  as  mortgagee  or  partner ;  and,  to  deprive 
him  of  possession  on  ground  of  mismanagement, 
it  must  be  of  a  clear  and  specified  nature.  Botoe 
7.  Wood,  2  J.  &  W.  553  ;  22  R.  R.  208. 

Praotioe— Ai&davit  Eridenoo.] — On  motion  for 
receiver  against  mortgagee  insisting  by  answer 
he  is  not  fully  paid,  court  will  not  try  that  fact 
Km  affidavit.    lb. 

Ground  for  Xotion,  bofbre  Answer.]  — The 
management  of  the  estates,  and  misapplication 
•of  the  rents,  and  collusion  with  the  mortgagor, 
iire  not  grounds  for  a  motion,  before  answer,  to 
take  po^ession  from  him.  Berney  v.  Sewell,  1 
J.  &  W.  647  ;  21  R.  R.  265. 

After  Deoree.] — ^Receiver  against  a  mortgagee 
in  possession  granted  after  decree,  on  the  appli- 
cation of  another  mortgagee,  a  co-defendant. 
Miles  V.  Moore,  15  Beav.  175. 


Xortgageo  not  thewing  ]>ebt]~A.  B.,  the 

third  mortgagee,  took  possession,  and  then  bought 
up  the  first  mortgage.  Having  retained  posses- 
sion many  years,  and  receiv^  a  consiaerable 
sum,  a  receiver  was  appointed  against  him,  on 
the  application  of  the  second  mortgagee,  the 
affidavit  of  A.  B.  not  satisfactorily  shewing  that 
anything  remained  due  on  the  first  mortgage. 
Jb. 

Where  Bebt  not  Aioertained.] — Receiver  upon 
a  mortgagee  in  possession,  who  cannot  ascertain 
the  debt  due  to  him.  Codrington  v.  Parker^  16 
Ves.  469. 

o.  At  Snit  of  Kortffafireo* 

i.  Legal  Mortgagee,  1802. 
ii.  Equitable  Mortgagee,  1802. 
iii.  Subsequent  Mortgagee,  1803. 
iv.  Other  Cases,  1804. 

i;  Legal  Mortgagee. 

Oenerallj.] — ^A  mortgagee  who  has  the  legal 
estate  cannot  have  a  receiver.  Berney  v.  SeweU^ 
IJ.  &  W.  647  ;  21  R.  R.  265. 

A  mortgagee  having  the  legal  estate  is  not 
entitled  to  have  a  receiver  appointed  by  the 
court,  although  the  tenants  may  be  numerous, 
and  the  rents  difficult  to  collect.  Stureh  ▼• 
Toung,  5  Beav.  557  ;  12  L.  J.,  Ch.  56. 

In  PoMOSiion.] — ^A  legal  mortgagee  who  has 
once  gone  into  possession  of  the  mortgaged  pro- 
perty is  not  entitled,  as  of  right,  to  have  a 
receiver  appointed.  Mason  v.  Westoby  (32  Ch.  D. 
206),  discussed.  Prytlierch,  In  re,  Prytheroh  v. 
WUliams,  59  L.  J.,  Oh.  79 ;  42  Ch.  D.  590 ;  61 
L.  T.  799 ;  38  W.  R.  61. 

The  rule  laid  down  in  Prytherch,  In  re,  Pry^ 
tlufreh  V.  Williams  (42  Ch.  D.  590),  that  the 
court  will  not  by  appointing  a  receiver  assist  a 
legal  mortgagee  to  retire  from  possession,  is  not 
an  absolute  rule  of  law,  but  is  subject  to  the 
discretion  of  the  court.  A  receiver  appointed, 
in  the  exercise  of  that  discretion,  at  the  instance 
of  a  mortgagee  in  possession.  County  of  Glou- 
eester  Bank  v.  Budry  Merthyr  Steam,  J^e,  Oo,^ 
64  L.  J.,  Ch.  451  ;  [1895]  1  Ch.  629  ;  12  R.  183 ; 
72  L.  T.  375 ;  43  W.  R.  480 ;  2  Manson,  223— 
C.A. 

Intorloentory  Applioation.] — A  legal  mort- 
gagee of  business  premises,  sach  as  an  hotel, 
who  is  prevented  by  the  mortgagor  from  taking 
possession  under  the  mortgage,  may  obtain,  upon 
an  interlocutory  application,  an  order  for  the 
appointment  of  a  receiver  and  manager,  and  an 
injunction  restraining  the  mortgagor  from  inter- 
fering with  the  management  of  the  business  and 
the  possession  of  the  premises.  TYvman  v.  Bed- 
grate,  50  L.  J.,  Ch.  830  ;  18  Ch.  D.  547  ;  45  L.  T. 
605  ;  30  W.  R.  421. 

ii.  Equitable  Mortgagee. 

a.  In  General. 

Generally.] — ^Upon  a  bill  by  equitable  mort- 
gagees, a  receiver  was  directed  to  be  appointed, 
with  liberty  to  the  parties  to  propose  themselves. 
Meaden  v.  Sealey,  6  Hare,  620 ;  18  L.  J.,  Ch.  168. 

Against  subsequent  Xortgageo— Xortgagor 
out  of  Jnriidiction.]— A  bill  being  filed  by  an 
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equitable  mortgagee  against  a  sabseqnent  equi- 
table mortgagee  and  the  mortgagor,  who  was  out 
of  the  jurisdiction,  and  had  not  appeared,  but 
was  sworn  to  be,  by  his  agent,  in  receipt  of  the 
profits  of  the  mortgaged  premises : — Held,  by 
the    vice-chancellor,    that   the  court  will  not 

appoint  a  receiver.     v.  Chadwieh,  4  L.  J. 

(0.8.)  Ch.  67. 

b.  By  Deposit. 

Before  Answer.] — Receiver  of  rents  of  mort- 
gaged premises  appointed  before  answer  upon 
bill  by  equitable  mortgagee  by  deposit  of  title 
deeds,  the  court  thinking,  from  the  circum- 
stances, that  it  was  a  case  of  danger  to  the  plain- 
tiff, unless  the  court  interfered.  Aberdeen  v. 
ChUty,  3  Y.  &  C.  379  ;  8  L.  J.,  Ex.  Eq.  30. 

Practioe^Assnmptlon  in  fftYOur  of  Deposi- 
tor.]— In  a  suit  to  establish  an  equitable  mort- 
gage by  deposit  of  deeds,  if  the  court  is  satisfied 
as  to  the  deposit,  it  will  for  the  purpose  of  a 
motion  for  a  receiver  assume  the  probability  that 
such  deposit  was  made  for  an  advance  of  money, 
and  that  the  plaintiff  may  be  entitled  to  some 
relief  at  the  hearing  and  make  an  order  for  a 
receiver.    Bodger  v.  Bodger,  11  W.  R.  160. 

Against  Jndgment  Creditors.] — W.  ft  Ck>., 
bankers,  being  equitable  mortgagees  by  deposit 
■imder  agreement  in  writing  with  C,  the  owner 
of  certain  freehold  estates,  filed  their  bill  against 
B.  and  D.,  judgment  creditors  of  C,  who  had  by 
Iqgfal  process  under  writs  of  elegit,  and  for  the 
purpose  of  satisfying  their  debts,  entered  into 
possession  of  those  estates.  The  bill  stated  a 
strong  case  of  fraud  and  collusion  against  B.  and 
D.,  also  against  C,  and  charged  that  the  actions 
brought  by  B.  and  D.  respectively  against  C.  Tin 
which  the  judgments  were  obtained  and  tbe 
elegits  afterwards  sued  out)  were  brought  with 
the  view  and  for  the  purpose  of  defrauding  the 
plaintifb,  and  defeating  their  equitable  lien  on 
G.*s  estate,  and  that  the  elegits  were  therefore 
void  as  against  the  plaintiff.  The  bill  prayed  a 
declaration  that  the  plaintifb  were  entitled  to  a 
priority  over  the  elegit  creditors  respectively,  and 
that  the  judgments  and  elegits  might  be  declared 
fraudulent  and  void  as  against  the  plaintiff,  and 
that  a  receiver  might  be  appointed : — Held,  on 
motion  for  an  injunction  and  receiver,  that,  the 
charges  of  fraud  and  collusion  having  been  posi- 
tively denied  by  the  affidavits,  and  the  plaintiffs 
not  having  insisted  on  a  right  of  priority  of 
their  security  over  the  defendimts,  independently 
of  the  fraud  and  collusion  charged  by  the  plain- 
tiffs, the  court  would  not  inteifere  in  favour  of 
the  plaintifb  with  the  defendants'  title.  Whit- 
worth  V.  Gaugain^  Cr.  ft  Ph.  325  ;  10  L.  J.,  Ch. 
817  ;  6  Jur.  623. 

iii.  Subsequent  Mortgagee, 

Oenerallj.] — ^Where  the  first  mortgagee  is  not 
in  possession,  a  receiver  may  be  appointed  at  the 
suit  of  a  subsequent  incumbrancer  without  pre- 
judice to  the  first  mortgagee's  taking  possession. 
Bemey  v.  Sewell,  IJ.  ft  W.  647  ;  21  R.  R.  266. 

Consent  of  First  Xortgagee.l — Second  mort- 
gagee, the  mortgagor  living,  cannot  have  receiver 
without  consent  of  first  mortgagee.  Phipp*  v. 
Bath  a7id  WelU  (,Biehop),  Dick.  608. 

Against  Tenant  and  Xortgagee  eombined  in 
One  Person.] — ^A  second  mortgagee  (the  plain- 


tiff) applied  for  receiver ;  this  was  oppoeed  by  s 
defendant  who  had  purchased  from  plaintiff  port 
of  mortgage  and  was  in  possession  as  tenant  of  s 
part  of  estate  of  which  the  rent  was  equal  to  the 
interest  of  his  share  of  the  mortgage.  The  coort 
held  the  two  characters  of  tenant  and  mortgagee 
could  not  be  united,  and,  therefore,  granted  tlie 
receiver.  Archdeacon  r.  Bawee,  3  Anst.  752; 
4  R.  R.  855. 

Death  of  BeoeiTor.] — ^A  mortgagee  had  power 
by  his  mortgage  deed  of  appointing  a  receiver  in 
certain  events.  He  did  so,  and  the  receiver  had 
recently  died.  On  a  suit  by  a  seoond  mortgagee 
to  redeem  : — Held,  that  the  court  would  appoint 
a  receiver  ;  the  first  mortgagee  to  have  a  right 
to  nominate,  subject  to  any  proper  objection. 
Bord  V.  Tollemache,  1  N.  R.  177  ;  7  L.  T.  52«. 


iv.  Other  Caeee, 

Two  separato  Setatei,  one  primarily  liable.] 

— ^A  brother  and  sister  conveyed  their  separate 
estates  to  a  mortgagee,  and  the  deed  oontjiined  a 
proviso  that  recourse  should  not  be  had  to  the 
sister's  estate  so  long  as  the  brother's  estate  was 
sufficient  to  pay  the  money  lent.  The  brother's 
estate,  owing  to  prior  mortgages,  was  insuffi- 
cient, but  no  formal  administration  of  his  estate 
had  been  made  upon  a  bill  to  foreclose  the 
sister's  estate : — Held,  that  the  plaintiff,  like  a 
subsequent  mortgagee,  was  entitled  to  a  receiver. 
Acland  v.  Gravener,  31  Beav.  482  ;  32  L.  J.,  Ch. 
474.    See  iSL  61, 1  N.  R.  350. 

Xortgago  of  vadiTided  Share.] — In  a  snit 
for  foreclosure  and  partition  by  mortgagees  of  an 
undivided  share  in  property,  the  court  allowed 
a  receiver  to  be  appointed  of  the  undivided  share 
which  belonged  to  the  plaintiffs'  mortgagor. 
FaU  V.  Elkint,  9  W.  R.  861. 

A  receiver  may  be  appointed  over  the  whole 
of  a  property  at  the  instance  of  a  mortgagee  of 
an  undivided  share.  Qumnon  t.  Crwtw^l,  31 
W.  R.  399. 

Equitable  Xortgagee  of  equal  XoiotiM.] — 
Where  two  parties,  entitled  in  equal  moieties  in 
the  premises,  concurred  in  an  equitable  mort- 
gage, and  one  being  out  of  the  jurisdiction,  tbe 
rents  were  received  by  the  other : — ^Heki,  a  fit 
case  for  a  receiver  being  appointed  of  the  whole 
rents.  Holmee  v.  Bell,  2  Beav.  298  ;  9  L.  J.,  Ch. 
217. 

Mortgage  of  Leaseholds — Ejeetment  by  LaaA- 
lord.] — If  a  mortgagor  of  leasehold  premises 
allows  an  arrear  of  rent  to  fall  due,  and  an  eject- 
ment to  be  brought  by  the  landlord,  the  mort- 
gagee may  pay  the  arrear  and  costs,  and  applj 
for  a  receiver.    Kelly  v.  Staunton,  1  Hog.  393. 

Where  the  head  landlord  threatened  to  evict 
mortgaged  premises  for  nonpayment  of  rent ; 
the  court,  on  bill  filed  for  a  foreclosure,  and 
before  answer  or  process,  granted  a  conditional 
order  for  a  receiver.  Barrett  v.  Mitekell,  & 
Ir.  Eq.  R.  601. 

W.  L.  O.  mortgaged  certain  leasehold  premises 
to  the  plaintiff  ;  the  deed  contained  a  ^nse  of 
redemption  on  payment  of  the  principal  and 
interest  on  the  1st  of  May,  1842.  By  a  deed  of 
the  same  date,  reciting  an  agreement,  on  the 
treaty  for  the  mortgage,  that  the  principal  sum 
should  not  be  called  in  until  after  the  aeath  of 


1805 


MOETGAGE— Eecetper. 


1806 


W.  L.  0.,  and  that,  by  mistake,  it  was  stated  in 
the  mortgage  deed  that  it  might  be  called  in 
after  the  Ist  of  May,  1842,  the  plaintiff  cove- 
nanted that  the  principal  sum  shonld  not  be 
called  in  until  after  the  decease  of  W.  L.  O. ; 
W.  L.  O.  became  insolvent,  and  the  interest  of 
the  mortgage  fell  in  arrear.  The  plaintifE  paid 
an  arrear  of  head  rent  in  order  to  save  the  pre- 
mises from  eviction  by  the  head  landlord : — 
Held,  that  the  plaintifE  was  not  entitled  to  fore- 
close the  mortgage  daring  the  life  of  W.  L.  O., 
bnt  was  entitled  to  a  receiyer  to  keep  down  the 
interest  on  the  mortgage  and  his  adyances. 
£urr<noe9  ▼.  JHolloy,  8  Ir.  Eq.  B.  482  ;  2  Jo.  &  Lat. 
621. 

On  Sale  and  Pnrehate— Vendor  re-entering 
ibr  Forfeiture.] — An  agreement  was  entered  into 
by  A.,  for  the  sale  of  an  estate  to  B.,  to  be  com- 
pleted, and  the  purchase-money  paid,  on  or  before 
the  expiration  of  five  years,  and,  in  the  mean- 
time, interest  on  the  purchase-money  was  to  be 
paid  half-yearly  by  the  purchaser;  the  vendor 
reserved  a  right  of  avoiding  the  contract,  in 
case  the  interest  should  be  in  arrear  for  twenty- 
one  days.  To  enable  B.  to  pay  the  interest  then 
in  arrear,  C.  advanced  a  sum  of  money  on  mort- 
gage of  B.'s  interest  in  the  property,  and  the 
vendor  afterwards  verbally  agreed  with  C.  to 
extend  the  term  of  payment  of  the  half-yearly 
interest.  The  interest  became  afterwards  in 
arrear  in  such  a  way  that  A.,  by  the  original 
agreement,  had  a  right  to  annul  the  contract ; 
but  he  had  no  such  right,  under  the  varied  agree- 
ment ;  A.  re-entered  as  for  a  forfeiture.  The 
court,  on  the  application  of  C,  appointed  a 
receiver  over  the  property.  Dawtan  v.  Tatet, 
1  Beav.  301  ;  2  Jur.  960. 

Mortgage  of  Bates.]  —  The  commissioners 
appointed  under  a  local  act  were  empowered  to 
raise  money  upon  the  security  of  the  rates  for  the 
purposes  of  lo^  improvements.  Of  the  money 
so  lx)rrowed  the  sum  of  1002.  at  the  least  in  every 
year  was  to  be  repaid  to  such  of  the  mortgagees 
as  should  be  selected  by  ballot.  The  interest 
upon  the  mortgage  was  duly  paid,  and  annual 
instalments  were  paid  in  the  prescribed  manner, 
though  not  with  complete  regularity.  The  mort- 
gagees gave  notice  to  the  commissioners,  requiring 
them  to  pay  off  their  mortgage  (800Z.)  in  six 
months.  The  commissioners  refused  to  do  so, 
whereupon  the  mortgagees  filed  a  bill  to  establish 
their  right  to  be  paid  off,  and  for  a  receiver  of 
the  rates : — Held,  that  they  had  no  right  to  have 
their  mortgage  debt  paid  off,  except  under  the 
provisions  of  the  act,  and  that  the  court  had  no 
jurisdiction  to  appoint  a  receiver  of  the  rates. 
Preston  v.  threat  Yarmouth  Corporation^  41 
L.  J.,  Ch.  760  ;  L.  B.  7  Ch.  656  ;  27  L.  T.  87 ;  20 
W.  B.  875. 

Mortgage  of  Tolli.] — ^A  canal  company,  under 
the  authority  of  various  acts  of  parliament,  raised 
money  on  mortgage  of  the  undertaking.  The 
instrument  of  mortgage  assigned  the  navigation 
and  the  rates  and  tolls  to  the  lender,  his  execu- 
tors, administrators  and  assigns,  to  hold  till 
principal  and  interest  were  paid  and  satisfied ; 
and  the  acts  provided  that  all  the  mortgages 
should  be  satisfied  pari  passu.  A  mortgagee  gave 
the  company  six  months*  notice  requiring  to  be 
paid  off,  and  the  company  refused  to  do  so : — 
Held,  that  he  was  entitled  to  have  a  receiver 


of  the  rates  and  tolls  appointed  by  the  court. 
Hopkins  V.  Worcester  and  Birmingham  Cinal 
Navigation  Of. ,37  L.  J.,  Ch.  729  ;  L.  B.  6  Eq.  437. 

A  mortgagee  of  turnpike  tolls  and  toll-houses 
which  are  leased  and  are  subject  also  to  other 
mortgages,  may  apply  to  have  a  receiver  ap- 
pointed, instead  of  taking  steps  to  obtain  posses- 
sion at  law.  Crewe  (Lord)  v.  JSdleston,  1  De  G.  &  J. 
93  ;  3  Jur.  (n.s.)  1061  ;  L.  B.  6  Eq.  437. 

Where  several  mortgages  were  made,  under 
the  authority  of  an  act  of  parliament,  of  a  canal 
navigation  and  imdertakmg,  and  the  works, 
lauds,  hereditaments  and  capital  subscription 
calls,  debts,  sums  of  money,  property,  estate  and 
effects  belonging,  due  or  owing,  or  thereafter  to 
belong,  or  be  due,  or  owing  thereto,  and  all  tolls, 
rates  and  duties  arising  by  virtue  of  the  acts 
under  which  the  company  was  formed,  the  mort- 
gagees being  equally  entitled,  one  with  the  other, 
to  their  proportions  of  the  tolls  and  premises,  the 
court,  at  the  suit  of  one  of  the  mortgagees,  whose 
interest  had  been  a  long  time  unpaid,  appointed 
a  receiver  of  the  tolls,  rates  and  duties,  and  of  the 
estate  of  the  company.  Fripp  v.  Chard  By,y  11 
Hare,  241. 

A  receiver  was  appointed  by  the  court  of  the 
rates,  tolls,  duties  and  other  property  of  a  canal 
and  railway  company,  incorporated  by  act  of 
parliament,  notwithstanding  that  the  act  of 
incorporation  provided  that  a  committee  of  pro- 
prietors should  be  elected  at  every  annual  general 
meeting  to  manage  the  afbirs  of  the  company. 
lb. 

A  receiver  of  the  rates,  tolls,  duties  and  other 
property  of  the  company,  appointed  by  the  court 
at  the  suit  of  a  mortgagee  whose  interest  was 
long  in  arrear,  notwithstanding  the  act  of  incor- 
poration gave  the  mortgagee  in  such  a  case  the 
specific  remedy  of  applying  to  and  obtaining  the 
appointment  by  two  justices  of  the  peace  of  a 
receiver  of  such  rates,  tolls  and  duties,  until  the 
interest  in  arrear  and  the  costs  and  charges 
should  be  satisfied,  accompanied  by  a  provision 
that  the  act  should  be  without  prejudice  to  any 
remedies  which  such  mortgagee  might  have  either 
in  law  or  equity.    lb. 

Oyer  Property  of  Company.] — ^It  is  no  objection 
to  the  appointment  of  a  receiver  over  the  pro- 
perty of  a  company,  whose  business  is  in  the 
nature  of  a  trade,  that  the  application  is  made  by 
one  of  several  mortgagees^  who,  according  to  the 
terms  of  their  mortgages,  have  the  legal  estate  in 
the  property,  nor  is  it  any  objection  that  the 
company  has  duties  to  perform,  the  neglect  of 
which  might  subject  them  to  indictment,  for  the 
order  of  the  court  always  gives  the  parties  liberty 
to  apply,  whereby  any  such  consequence  may  be 
averted.    Ib» 

A  receiver  appointed  at  the  suit  of  a  mortgagee, 
having  a  charge  forming  about  a  ninth  of  the 
entire  mortgage  debt  of  the  company,  although 
the  other  eight-ninths  of  mortgagees  did  not 
concur  in  tiie  application.    lb. 

Consideration  on  the  selection  of  a  receiver  and 
manager  of  the  property  and  business  of  a  com- 
pany, so  as  to  avoid  the  appointment  of  any 
person  whose  individual  pecuniary  interest  might 
confiict  with  the  duties  of  his  office,  in  respect  to 
those  for  whose  benefit  the  appointment  is  made. 
lb. 

On  Debtor's  Admission.] — ^A  receiver  will  be 
appointed  on  the  admission  of  the  debtor,  that 
an  arrear  of  interest  is  due  to  the  plaintiff  on  a 
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mortgage,  althoogh  s  creditor  in  poasesBion  of  the 
mortgaged  premises  does  not  make  any  admission 
on  the  subject  Pag0  ▼.  Wellede^  (^marquui),  1 
Hog.  179. 

Alter  Deeree.  ] — ^The  defendant  in  a  f oreclosaie 
suit,  not  faATing  complied  with  the  order  in  the 
decree  to  bring  in  tne  title  deeds,  the  court,  on 
motion,  referral  it  to  the  master  to  appoint  a 
receiver,  althon^  the  decree  was  merely  for  a 
sale,  and  did  not  direct  a  receiver  to  be  appointed. 
JTarm  v.i^M,  6  Ir.Eq.B.54S;  IJo.  ft  Lat  91. 

After  7orMlofiire  absolute.]— After  judgment 
for  foreclosure  absolute,  the  action  being  at  an 
end,  the  plaintiff  cannot  obtein  an  order  for  the 
appointment  of  a  receiver  of  the  mortgaged 
property,  even  though  the  conveyance  of  the 
property  to  the  plaintiff  remains  to  be  settled. 
Wm  T.  Xvjf,  67  L.  J.,  Ch.  563 ;  88  Ch.  D.  197  ; 
86  W.  a  671.  Affirmed,  W.  N.  1888,  p.  191-> 
O.A. 


Xridsnoe.] — ^When  upon  a  decree  pro  confesso, 
in  a  foreclosure  suit,  tne  plaintiff  moves  for  a 
receiver,  he  must  shew,  by  affidavit,  the  sum  due 
for  principal,  interest  and  costs,  after  all  just 
allowances,  and  that  defendant  is  in  possession ; 
the  stetement  in  the  bill  as  to  the  sum  due,  is  not 
enough.    Bogers  v.  Newton^  2  Ir.  Eq.  B.  40. 

Intwlooutcny  AppUeatioa  for  Possossion.]— 
In  an  action  brought  by  brewers  for  foreclosure 
of  a  mortgage  of  a  public-house  of  which  the 
mortgagor  was  in  possession,  a  receiver  and 
manager  had  been  appointed  by  order  on  inter- 
locutory motion  in  the  form  given  in  Truman  v. 
Medgrave  (18  Ch.  D.  647).  The  mortgagor  con- 
tinued in  occupation  of  a  part  of  the  premises,  and 
was  alleged  to  have  act^  in  a  manner  which 
interfered  with  theproper  conduct  of  the  business 
by  tiie  receiver.  The  plaintiff  now  moved  for  an 
order  directing  the  mortgagor  to  give  up  posses- 
sion to  the  receiver,  and  restraining  him  from 
remaining  in  occupation  of  any  part  of  the 
premises  : — Held,  that  the  mortgagee  was  not 
entitled  to  such  an  order  before  judgment. 
Tayl&r  v.  Soper,  62  L.  T.  828. 

Praotioe— Suit   for  EedemptioB.] — At   the 

hearing  of  a  suit  for  redemption,  the  court  will 
not,  on  the  application  of  the  defendant,  grant 
a  receiver  against  the  plaintiff,  the  mortgagor 
in  possession,  none  being  prayed  by  the  bilL 
Whether  it  can  be  done  oy  petition,  qusore. 
Barlow  v.  Gains,  8  Beav.  829. 

d.  tinder  Judicature  Act,  1878. 

Aotion  pending-— Conyeyanolng  Aot,  1881.1 — 

A  legal  mortgagee  being  in  poseession  of  the 
mortgaged  property,  applied  to  the  court  for  the 
appointment  of  a  receiver : — Held,  that,  although 
the  mortgagee  might,  under  the  Conveyancing 
Act,  1881,  appoint  a  receiver  without  coming  to 
the  court,  it  was  more  desirable,  where  an  action 
was  pending,  that  the  appointment  should  be 
made  oy  the  court  under  the  Judicature  Act,  1873. 
TilleU  V.  Mwon,  63  L.  J.,  Ch.  199  ;  26  Ch.  D.  238  ; 
49  L.  T.  698  ;  32  W.  B.  226. 

Bight  of  Xortgageo  in  PossossioB.]  —  Under 
B.  26,  sub-8.  8,  of  the  Judicature  Act,  1873,  a 
mortgagee  in  possession  is  entitled  to  the  ap- 
pointment of  a  receiver,  notwithstanding  that 


he  has  been  paid  all  his  interest  and  costs  ofat  of 
rente  received  by  him  while  in  pospcssiop,  and 
that  he  has  surplus  rents  in  his  hands.  JfiuMt  t. 
Wettobjf,  66  L.  J.,  Ch.  607 ;  32  Ch.  D.  206  ;  M 
L.  T.  626 ;  34  W.  B.  498— V.-C.  B. 


BztouUm  of  Order.]— Under  the  power  gii 
by  the  Judicature  Act,  1873,  s.  26  (8),  to  ^ipoint 
a  receiver  in  all  cases  in  which  it  shall  appemx 
just  and  convenient,  the  order  made  on  inter- 
locutory application  for  tiie  appointment  of  a 
receiver  was  extended  to  the  whole  prcperty 
comprised  in  the  plaintiff 's  security,  as  to  part  A 
which  he  was  legal  and  as  to  part  equitable  mort- 
gagee. Pease  v.  Fletcher,  46  L.  J.,  Ch.  265 ;  1 
Ch.  D.  273  ;  33  L.  T.  644  ;  24  W.  B.  168. 

On  behalf  of  Sub-mortgagee.]— The  plaintiff  in. 
an  ejectment  action  which  was  set  down  for  trial, 
but  had  been  steyed  until  another  action  affecting 
the  same  property,  and  brought  by  the  defendant 
in  ejectment  against  the  plaintiff  and  others, 
should  be  ready  for  trial,  moved  for  a  receiTer 
and  for  attornment  to  him.  The  defendant  in 
ejectment  set  up  a  defence  that  in  equity  the 
plaintiff  was  only  a  sub-mortgagee.  The  evidence 
in  support  of  the  motion  shewed  that  the  property 
was  wasting,  and  that,  even  if  the  plaintiff  was 
only  sub-mortgagee,  it  was  insufficient  for  the 
original  mortgage  upon  it ;  and  this  evidence  vraa 
not  met  to  the  sati^action  of  the  court : — Hcdd, 
that  under  the  circumstances  it  was  just  and 
convenient  within  the  Judicature  Act,  1873;  s. 
26,  sub-s.  8,  now  to  appoint  a  receiver ;  and  an 
order  was  made  accordingly,  unless  the  defendant 
elected  within  four  days  to  pay  an  occupation 
rent  into  court,  the  amount  to  be  settled  in 
chambers.  Real  and  Personal  Advance  (h,  ▼. 
McCarthy,  27  W.  B.  706. 

In  Irelaad.]— The  3rd  section  of  19  &  20  Vict, 
c.  77,  has  been  repealed  by  the  28th  section  of  the 
Judicature  (Ireland)  Act,  sub-s.  8,  and,  therefore, 
the  court  may  appoint  a  receiver  on  foot  of  any 
judgment  mortgage,  notwithstending  that  the 
rental  of  the  estate  is  less  than  100/.  per  annom. 
The  court  will,  under  special  circumstances, 
appoint  a  receiver  where  less  than  one  yearns 
interest  is  due.  Martiu's  Estate,  In  tv,  13  I4.  H. 
Ir.  43. 

e.  tinder  Irish  Kortga^e  Act. 

Applieation  of  Act.]- Mortgage  Act  contem- 
plates rente  only ;  and,  therefore,  a  receiver  of 
the  produce  of  mines,  on  the  petition  of  a  mort- 
gagee to  whom  a  large  arrear  of  interest  was  due 
upon  his  mortgage,  was  refused.  Darcy  v. 
BlaJie,  1  Moll.  249. 

The  11  &  12  Geo.  2,  c  10,  does  not  authorise 
the  appointment  of  a  receiver  over  mines  in  the 
respondent's  possession.  The  court  is  not  in  the 
habit  of  ordering  any  lands  to  be  let  under  a 
mortgage  petition,  which  were  not  producing 
rent  at  the  time  when  the  receiver  was  appointed. 
Frere  v.  Hibernian  Mining  Co,,  2  Hog.  ^. 


Jurisdiction  after  19  ft  90  Viet  o.  77.]  — 
Where  the  receiver  in  a  matter  under  the  Mort- 
gage Act  pending  at  the  passing  of  the  19  &  20 
Vict.  c.  77,  dies,  the  court  has  power  to  appoint 
a  new  receiver,  notwithstanding  the  repeal  ol  the 
former  by  the  6th  section  of  the  latter  act. 
Harstone  v.  Tottenham,  6  Ir.  Ch.  B.  144. 
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Where  Xortgage  impeMlied.] — A  petition  by 
a  mortgagee  for  a  receiver,  under  the  Mortgage 
Act  (12  Geo.  3,  c.  10,  Ir.)i  will  be  dismissed,  if  it 
appears  that  the  mortgage  is  impeached.  Leahy 
▼.  Arthur,  1  Hog.  92. 

The  court  will  not  appoint  a  reoeiyer  under 
the  11  ft  12  Geo.  S,  c  10,  where  the  mortgage  is 
impeached  upon  probable  grounds,  but  the  mere 
impeachment  of  the  mortgage  is  not  a  sufficient 
cause  against  the  appointment  of  a  receiver  under 
that  statute.  Qugrave  ▼.  Oantum,  FL  &  K.  228 ; 
8  Ir.  £q.  B.  433. 

Where  a  petition  is  presented  under  the  Mort- 
gage Act,  the  mere  impeachment  of  the  mort- 
e^S^  ^7  affidavit,  without  shewing  probable 
grounds  for  such  impeachment,  is  not  sufficient 
to  prevent  the  court  from  appointing  a  receiver. 
But,  semble,  if  a  bill  were  filed  to  impeach  the 
mortgage,  the  court  would  not  distribute  the  fund 
received  by  the  receiver  till  the  suit  was  disposed 
of.  The  case  of  Cotgrave  y.  Gammon  (8  Ir.  Eq.  K. 
433)  approved  of.  Whaley  v.  Whaley,  11  Ir. 
Eq.  R.  276. 

If  the  validity  of  the  security  is  impeached 
upon  probable  grounds,  or  from  length  of  time, 
or  other  circumstances,  it  should  be  presumed  to 
be  paid  off.  A  receiver  will  not  be  appointed  in 
a  summary  way  under  the  Mortgage  Act ;  but 
where  the  subsistence  of  the  mortgage  was  doubt- 
fully denied,  and  the  affidavit  was  positive,  a 
receiver  was  appointed.  Shepherd  y.  Murdoeh, 
2  Moll.  631. 

Beceiver  under  the  Mortgage  Act  only  where 
the  mortgage  is  not  questioned.  But  where  it 
v^as  impeached,  but  the  objection  appeared 
groundless  and  frivolous,  no  costs  were  given, 
although  it  could  not  be  resisted,  for  no  inquirv 
can  be  entered  into.  Daroy  v.  Blake,  1  Moll. 
247. 

Opposition  «f  prior  Ineumbranoer.] — ^Applica- 
tion for  receiver  under  Mortgage  Act  granted, 
althoQgh  opposed  by  prior  incumbrancer,  who 
is  not  in  possession.  Mundell  y.  WeUesley 
iMarquu),  3  MoU.  116. 

Setting  aside.] — ^A  mortgagee  having  obtained 
a  conditional  order  for  a  receiver  under  the 
Mortgage  Act,  payments  were  made  on  account 
of  interest,  and  a  receiver  was  appointed  by  a 
judgment  creditor.  A  petition  being  presented 
by  the  mortgagee,  the  conditional  order  was  made 
absolute,  and  the  receiver  extended  on  the  mort- 
gage, in  chambers.  On  an  affidavit  stating  the 
intermediate  payments,  the  order  was  set  aside. 
Goldemidt  v.  Glengdll  (Lord),  11  Ir.  Eq.  B.  608. 

Senrieo  of  Order.]— Service  of  the  conditional 
order,  under  the  Mortgage  Act,  not  substituted, 
the  act  only  contemplating  the  case  of  mortgagor 
within  the  jurisdiction.  Barlow  y.  Marvey,  1 
Moll.  246. 

Service  of  the  conditional  order  for  a  receiver 
under  the  Mortgage  Act,  11  &  12  Geo.  3,  c.  10 
<Iri9h),  upon  the  mortgagor  abroad,  not  effectual, 
not  by  analogy  to  service  of  original  process, 
which  is  altogether  different ;  personal  service 
out  of  the  jurisdiction  of  such  conditional  order 
qua  notice  being  good,  but  failing  of  its  effect 
on  the  ground  that  the  act  did  not  contemplate 
the  case  of  an  absent  mortgagor,  which  is  inferred 
from  that  case  having  b^n  provided  for  other- 
wise.   Johneon  v.  Nagle,  1  MoU.  240. 

Praotioe — Shewing  Cauie.]— When  a  petition 
for  a  receiver  has  been  presented  under  the  Mort. 


gage  Act.  the  defendant  cannot  shew  cause 
without  filing  a  petition  ;  and,  if  the  petition  has 
not  been  filed,  the  court  has  no  jurisdiction  even 
to  give  costs,  against  the  respondent,  of  a  motion 
to  shew  cause.  Pakenham  v.  Darey,  7  Ir.  Eq.  B. 
476. 

2.  BiaHTS,  Duties  Ain>  Liabilities. 

a.  In  General,  1810. 

h.  Under  Ii-ish  Mortgage  Act,  1814. 


a.  In  OeneraL 

i.  Of  Receiver, 

Bighti — To  bring  ^eetment.]— A  receiver  in 
a  mortgage  cause  will  not  be  permitted  to  bring 
an  ejectment  on  the  title,  against  a  lessee  of  the 
mortgagor,  after  mortgage  executed,  where  the 
lessee  has  been  in  possession  for  twenty  years, 
where  the  consideration  of  the  mortgage  security 
has  been  impeached  by  a  cross  bill,  and  the  mort- 
gagee has  not  proceeded  for  eighteen  years  to 
foreclose  his  mortgage  after  it  was  so  impeached, 
and  no  account  has  been  taken  between  the 
parties.    JHurtin  v.  Walker,  Sau.  &  Sc.  139. 


To  Bepayment  of  Szponset.] — By  a  deed 


made  by  K.,  the  plaintiffs  and  the  defendant, 
by  which  K.  mortgaged  to  the  plaintiff  the 
^ngston  rectory  estate,  consisting  of  a  number 
of  small  holdings  and  tithes,  many  of  which 
were  taken  in  kind,  it  was  agreed  that  the  defen- 
dant, an  attorney  practising  in  London,  should 
be  appointed  receiver  with  the  usual  powers. 
The  deed  provided  for  the  application  of  the 
rents,  &c.,  as  follows,  vis. :  that  the  defendant 
should,  **in  the  first  place,  pay  all  the  costs, 
charges  and  expenses  which  he  should  bear, 
sustain,  incur,  or  be  liable  to  in  or  about  the 
collecting,  receiving  and  compelling  payment 
of  the  rents,  &c.,  including  therein  all  expenses 
of  suit,  action,  process,  distress  and  all  other 
charges  of  management  whatsoever."  It  pro- 
vided that  the  interest  upon  the  mortgages  should 
be  paid,  and  that  the  defendant  should  pay  over 
to  fc.  the  residue  of  the  rents,  &c.,  af  t«r  answer- 
ing the  purposes  aforesaid,  and  deducting  and 
detaining  out  of  such  residue  for  his  own  use 
so  much  and  such  sums  of  money  as  he  should 
reasonably  deserve,  as  a  compensation  for  his 
care  and  pains,  and  trouble  and  expense  in 
collecting,  receiving  and  paying  the  rents,  &c., 
for  the  time  being  received  or  collected : — Held, 
that  the  receiver  was  entitled  to  repay  himself 
such  sums  as  were  reasonably  expended  by  him 
in  the  collection  of  the  rents  (including  a  salary 
or  percentage  paid  to  a  collector),  before  apply- 
ing the  rents,  &c,  to  the  satisfaction  of  arrears 
of  interest  due  upon  the  mortgages.  Gilbert  v. 
Dyneley,  3  Scott  (N.a.)  364  ;  3  Man.  &  G.  12  ;  5 
Jur.  843. 


To  sne  for  Bent  in  Fame  of  Xortgagor't 


Heir-at-law.] — ^A  mortgagor  died,  having  devised 
the  mortgaged  lands  to  two  trustees  upon  certain 
trusts.  One  of  the  trustees  predeceased  him,  and 
the  other  disclaimed.  The  principal  money  and 
interest  for  over  two  months  being  due,  the  mort- 
gagee appointed  a  receiver,  under  the  Convey- 
ancing and  Law  of  Property  Act,  1881 : — Held, 
that,  under  s.  24,  sub-s.  3,  of  the  act,  the  receiver 
was  entitled  to  sue  for  rent  in  the  name  of  the 
heir-at-law  of  the  mortgagor,  upon  giving  him 
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a  safficicnt  indemnity.    Fairholme  y.  Kennedy^ 
24  L.  B.,  Ir.  498. 


To  Distrain.] — A  receiver  of  an  estate 


was  appointed  by  a  mortgagor  and  mortgagee. 
They  gave  him  power  of  distress  and  entry,  and 
the  mortgagor  attorned  as  tenant  to  the  receiver 
at  a  certai n  rent.  The  deed  provided  that  nothing 
therein  should  abridge  the  rights  of  the  mort- 
gagee. The  mortgagor  afterwards  became  bank- 
rupt, and  the  receiver  distrained  for  the  rent : — 
Held,  that  the  validity  of  the  distress  depended 
upon  the  existence  of  a  tenancy  to  the  receiver ; 
that  such  a  tenancy  was  created,  pursuant  to  the 
intention  of  all  parties,  by  the  attornment  of  the 
mortgagor  to  him,  with  the  consent  of  the  mort- 
gagee ;  and  that  the  express  power  of  distress  was 
not  a  power  in  gross,  but  annexed  to  the  tenancy, 
and  that  the  distress  was  valid,  entitling  the 
mortgagee  to  the  pnxluce  of  it.  Jolly  r,  Arlmth' 
not,  28  L.  J.,  Ch.  547 ;  5  Jur.  (N.S.)  689  ;  7  W.  R. 
532. 


To  move  for  Beferenee.] — A  motion  by 


a  receiver  for  a  reference  to  inquire  and  report 
whether  any  and  what  sum  was  due  on  foot  of 
a  mortgage,  and  whether  it  would  be  for  the 
advantage  of  the  parties  that  the  receiver  should 
make  certain  payments  on  account  of  any  sum 
reported  due,  will  be  refused  with  costs,  as  the 
receiver  ought  not  thus  to  interfere  with  the 
rights  of  the  parties  in  the  cause.  0  ^Comior  v, 
Malone,  1  Ir.  Eq.  R.  20. 

Duties— Infant's  Estate.]  —  Court  will  not 
order  receiver  of  infant'.s  estate  to  keep  down 
interest  of  mortgage  debt,  unless  master  reports 
it  due.    Anon,,  G  Madd.  9. 

ii.  Persons  Interested, 

Xoney  in  hand  of  Beceiyer  —  To  whom 
belonging.] — A  prior  mortgagee  instituted  a  fore- 
closure suit  in  chancery,  and  obtained  a  decree 
for  a  sale.  A  puisne  mortgagee  instituted  a  similar 
suit  in  the  exchequer,  in  which  the  prior  mort- 
gagee was  not  a  party,  and  obtained  a  receiver. 
The  receiver  having  brought  a  sum  of  money, 
being  by-gone  rents  of  the  mortgaged  premises  : 
— Held,  that  the  puisne  mortgagee  was  not 
entitled  to  this  sum  as  against  the  prior  mort- 
gagee, who  had  filed  a  bill  in  the  exchequer  to 
attach  it.    Lismore  v.  Chamley,  Hayes,  329. 

Baok  Bents  oome  into  Beoeiver's  hands 
before   Xortgagee  takes   Possession.]— Money 

in  the  hands  of  a  receiver  is  not  in  custodia  legis 
in  the  same  way  as  it  is  when  in  the  hands  of  a 
sequestrator.  A  mortgagor  of  shares  in  a  com- 
pany paid  interest  on  the  loan  till  1888,  and  died  in 
1889.  In  a  creditor's  action  for  the  administra- 
tion of  his  estate  a  receiver  was  appointed,  to 
whom  the  company  issued  debenture  bonds 
representing  dividends  accrued  due  on  the  mort- 
gaged shares  during  the  mortgagor's  life.  The 
mortgagee  subsequently  took  possession  by  being 
registered  as  transferee  of  the  shares: — Held, 
that  the  receiver  stood  in  the  place  of  the 
executors  so  far  as  the  receipt  of  assets  was  con- 
cerned, and  that  the  mortgagee  was  not  entitled 
to  the  bonds.  Belany  v.  Mansfield  \(\  Hogan, 
234)  questioned.  Iloare,  In  re,  Hoare  v.  Ov^sn, 
61  L.  J.,  Ch.  541  ;  [1892]  3  Ch.  94  ;  67  L.T.  45  ; 
41  W.  R.  105. 


BeeeiTership  of  Tolls — Judgment  Grediter 
prooeeding  to  Attaeh — ^Iigunetion.] — ^In  a  snit 
by  mortgagees  of  a  dock  against  the  trustees  and 
a  judgment  creditor,  the  chairman  was  appointed 
receiver  of  the  tolls,  with  direction  to  pay  into 
court  the  balance,  after  paying  the  expenaes  of 
carrying  on  the  concern,  and  the  interest  on  the 
mortgages.  A  judgment  creditor  having  after- 
wards proceeded  to  attach  the  tolls  under  the 
Common  Law  Procedure  Act,  1854,  was  restrained 
by  injunction.  It  was  insisted  that  the  posses- 
sion of  the  receiver  was  either  that  of  the  do(^ 
company  or  of  the  mortgagees,  and  tJiat  in  the 
former  case  the  judgment  creditor  ought  not  t* 
be  restrained  in  the  exercise  of  his  l^al  remedies 
against  the  company,  and,  in  the  sec^ui,  that  the 
mortgagees  had  no  power,  under  the  acts  of  par- 
liament, to  carry  on  the  concern  ;  but  this  argu- 
ment was  held  unavailing.  Ames  v.  Birhemhead 
Docks,  20  Beav.  332  ;  24  L.  J.,  Ch.  540  ;  I  Jur. 
(N.&)529;  3W.  B.  381. 

Increase  of  Interest  in  IkTour  of  lint,  as 
against  Seoond,  Xortgagee.] — A  first  mortgage 
was  made  to  secure  the  principal  with  interest  at 
5Z.  per  cent.,  and  was  accompanied  by  a  receiver- 
ship deed  in  the  common  form.  A  subsequent 
mortgage  was  made  to  M.,  containing  a  stipula> 
tion  that,  if  the  interest  should  be  in  arrear  forty 
days,  the  receiver  under  the  former  deed  should 
act,  and  should  stand  possessed  of  the  rents,  after 
payment  of  interest  on  the  first  mortgage,  in 
trust  to  pay  the  interest  on  M.*s  mortgage,  and 
pay  the  ultimate  surplus  to  the  mortgagor.  The 
first  mortgagees  and  the  receiver  haid  notice  of 
this  deed.  By  a  subsequent  deed  the  property 
was  changed,  in  favour  of  the  first  mortgi^gces, 
with  an  extra  \l.  per  cent,  interest  in  the  sum 
secured  by  the  first  mortgage.  The  receiver  at 
times  took  possession  at  tibe  instance  of  the  first 
mortgagees,  and  from  the  date  of  the  last-men- 
tioned deed  interest  at  the  increased  rate  was 
uniformly  paid  to  the  first  mortgagees,  sometimes 
by  the  mortgagor,  and  at  other  times  by  the 
receiver  with  his  oonsent,  no  notice  ever  having 
been  given  to  the  receiver  to  pay  interest  to  M., 
or  that  his  interest  was  in  arrear.  A  foreclosure 
suit  having  been  instituted  by  the  first  mort- 
gagees, a  decree  was  made  directing  the  unxal 
account  of  what  was  due  on  the  first  mortgage. 
The  chief  clerk  certified  the  whole  princi|Md  to 
be  due,  but  the  vice-chancellor  directed  him  to 
review  his  certificate,  and  to  charge  Uie  first 
mortgagees  with  everything  they  had  received 
from  the  receiver  in  excess  of  57.  per  cent. : — 
Held,  that  this  decision  could  not  be  maintained, 
for  that,  whether  the  extra  IL  per  cent,  was 
rightfully  received  or  not,  itvras  neither  paid 
nor  received  in  respect  of  the  principal  moneys 
and  interest  secured  by  the  first  mortgage,  and 
could  not  be  attributed  to  it,  nor  taken  into 
account  in  ascertaining  what  was  due  on  the 
first  mortgage,  and  that  M.*s  claim  (if  any)  in 
respect  of  such  extra  payments  must  be  enforced 
by  some  independent  proceeding.  Law  v.  Qlenn, 
L.  R.  2  Ch.  634. 

Bight  to  Payment  of  Prineipal.] — ^Where  it 
is  i^ewn  to  be  for  the  benefit  of  an  owner  or 
puisne  incumbrancer  that  the  principal  as  well 
as  interest  of  a  first  diarge  should  be  paid  off  by 
a  receiver  out  of  the  rents  and  profits,  the  oourt 
will  make  an  order  to  that  effect.  HenkelVs 
Estate,  In  re,  23  L.  R.,  Ir.  540. 

But  in  the  absence  of  special  circumstanoes 
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the  conrt  will  not  order  payment  by  a  receiver 
of  the  principal  money  dae  upon  an  incum- 
"brance.  Keamey^i  Ettate^  In  re,  25  L.  B.,  Ir. 
89. 

Xeferenoe.] — ^A.  demised  to  B.  two  acres  of  the 
lands  of  M. ;  B.,  on  the  next  day,  re-demised  to 
A,,  the  two  acres  of  M.,  together  with  six  acres 
of  the  lands  of  S.,  at  a  gross  rent.  A.  then  mort- 
gaged the  land  of  M.  A  receiver  was  appointed 
over  the  lands  of  M.  in  a  suit  to  foreclose  the 
mortgage.  An  arrear  of  the  rent  reserved  on  the 
lease  from  B.  to  A.  having  accrued,  the  receiver 
"was  ordered  to  pay  to  B.  the  sum  in  his  hands, 
the  produce  of  the  two  acres  of  the  lands  of  M. ; 
and  it  was  referred  to  the  remembrancer  to 
ascertain  the  sum  so  in  the  receiver's  hands,  and 
the  rent  properly  payable  out  of  the  two  acres  of 
M.,  having  regard  to  the  value  of  the  whole  of 
the  lands  comprised  in  the  lease  from  B.  to  A., 
and  the  part  included  and  not  included  in  the 
mortgage,  with  liberty  of  B.  to  proceed  at  law, 
as  he  might  be  advised,  in  regard  to  any  balance 
that  might  remain  due  to  him  after  payment  by 
the  receiver  as  aforesaid.  Peard  y.  FaiUke,  5 
Ir.  Eq.  B.  589. 

Settraining  Beeeiver  from  maUng  Pa j- 

mentf.] — ^The  priorities  of  incumbrancers  upon  an 
estate  were  declared,  and  a  receiver  appointed, 
-vTith  direction  to  keep  down  the  incumbrances 
in  a  suit  to  which  the  first  incumbrancer  was 
not  a  party.  The  first  incumbrancer  filed  a  bill 
against  the  receiver  and  the  several  parties  to 
the  former  suit  to  establish  his  priority,  and 
praying  "  that,  if  necessary,  the  second  bill  might 
be  taken  as  supplementiaJ  to  the  first."  The 
plaintiff  in  the  second  suit  moved  for  an  injunc- 
tion to  restrain  the  receiver  from  making  any 
further  payments  to  the  other  incumbrancers  : — 
Held,  irregular,  and  that  he  ought  to  have 
applied  in  the  first  suit  for  leave  to  enforce  his 
le^  remedies  : — Held,  also,  that  the  court  woidd 
not,  on  this  occasion,  determine  whether  this  was 
to  be  taken  as  a  supplemental  bill.  Smitfif  v. 
Effingham  {EarV),  2  Beav.  232. 

Aoeount.l — Where  a   person   and  his 

incumbrancers,  £.,  G.  and  D.,  joined  in  the 
appointment  of  a  receiver  who  covenanted  to 
keep  down  the  incumbrances,  according  to  their 
priorities,  and  pay  the  surplus  to  A. : — Held, 
that  a  subsequent  mortgagee  from  A.  could  not 
snstain  a  bill  against  the  receiver  and  A.  for  an 
account  of  the  rents,  and  an  injunction  against 
paying  the  surplus  to  A.  in  the  absence  of  B., 
C.  and  D.  Ford  v.  Rackham,  17  Beav.  485  ;  23 
L.  J.,  Ch.  481 ;  2  W.  R.  9. 

Discharge.] — Gestuisque  trustent  under  a  will 
instituted  a  suit  to  have  the  trusts  carried  into 
effect,  and  to  set  aside  a  mortgage  of  a  part  of 
the  trust  estate  made  by  the  trustees.  By  the 
terms  of  the  mortgage  the  mortgagees  were  not 
entitled  to  take  possession  except  upon  a  pre- 
scribed notice.  Before,  this  notice  had  been 
given  the  plaintiff  had  obtained  an  order  for  a 
receiver,  and  also  an  order  to  take  proceedings 
with  respect  to  a  claim  adverse  to  tne  interests 
of  all  parties  to  the  suit.  Afterwards  a  decree 
was  made  establishing  the  validity  of  the  mort- 
gage and  directing  a  sale,  in  which  all  parties 
were  ordered  to  join.  The  mortgagees  neither 
consented  to,  nor  opposed,  the  orders  being  made, 
nor  did  they  at  the  hearing  ask  for  a  dismissal 


of  the  bill  as  against  themselves,  or  oppose  the 
insertion  of  the  direction  for  a  sale.  They  after- 
wards applied  to  have  the  receiver  discharged 
and  to  be  let  into  possession,  and  gave  the  notice 
prescribed  by  the  mortgage.  On  their  applica- 
tion being  refused,  they  appealed  from  the 
refusal,  and  at  the  same  time  from  so  much  of 
the  decree  as  rendered  it  obligatory  on  them  to 
concur  in  the  sale : — ^Held,  that  they  had  not 
adopted  the  proceedings  in  the  suit,  but  were 
entitled  to  priority  over  the  costs  of  it  and 
of  the  action,  and  also  to  have  the  receiver 
discharged  and  the  decree  varied  so  far  as  it 
bound  them  to  join  in  the  sale.  Langton  v. 
Langton,  7  De  G.  M.  &  G.  SO  ;  24  L.  J.,  Ch.  625 ; 

I  Jur.  (N.8.)  1078  ;  8  Eq.  R.  394 ;  8  W.  R.  222. 
Held,  also  (the  testator's  estate  in  the  subject 

of  the  security  being  equitable),  that  the  court 
might  direct  possession  to  be  delivered  to  the 
mortgagees.    2  b. 

b.  TTnder  Irish  Mortffafire  Act* 

Bightf.] — ^A  receiver  under  the  Mortgage  Act, 

II  k  12  Geo.  3,  c.  10,  will  be  permitted  to  pay 
over  money  to  a  third  person,  upon  the  consent 
of  all  parties.    Xelly  v.  O'Brien,  Hay.  &  J.  377. 

Liability.] — ^In  a  petition  matter  under  the 
Mortgage  Act,  the  court  will  not  decide  equities 
between  owners  of  different  parts  of  the  mort- 
gaged premises ;  and,  therefore,  where  a  receiver 
had  received  all  the  rents  out  of  the  portion  of 
A.,  who  had  a  right  to  be  indemnified  out  of  the 
portion  of  B.,  who  had  been  required  to  pay 
nothing  to  the  receiver  for  some  years,  the  court 
refused  to  charge  the  receiver  as  for  default  at 
the  instance  of  A.,  the  mortgagee  having  been 
paid  all  his  interest.  Lane  v.  Lyneh,  9  Ir.  Eq. 
B.  501. 

Extansion— To  whom  roeeiTod  Bents  belong.] 
— A  puisne  mortgagee  having  obtained  a  receiver 
under  the  Mortgage  Act,  a  prior  mortgagee,  in 
a  year  after,  extended  the  receiver,  no  rents 
having  in  the  meantime  been  collected  by  him  : — 
Held,  that  the  prior  mortgagee  was  entitled  to 
all  the  rents  due  before  the  extension  by  him, 
but  not  collected  till  af  terwaids.  Boyd  v.  Burke^ 
8  Ir.  Eq.  R.  660. 

A  receiver  was  appointed  in  an  annuity  cause, 
and  was  afterwards  extended  to  the  matter  of  a 
petition  presented  by  a  prior  mortgagee  under 
the  Mortgage  Act: — Held,  that  rents  received 
by  the  receiver  before  the  conditional  order  for 
extending  the  receiver  to  the  matter  was  made, 
and  which  were  still  in  court,  belonged  to  the 
annuitant.    Bawren  v.  Collins,  2  Jones,  806. 

8.  Rbosupt  09  Moneys  bt,  nr  Fore- 

CLOSURE. 

Generally.] — ^Money  in  the  hands  of  a  receiver 
in  a  foreclosure  suit  is,  in  the  first  instance,  to 
be  treated  as  the  plaintiff^s  fund.  Paynter  v. 
Carew,  23  L.  J.,  Ch.  696 ;  18  Jur.  417 ;  1  Kay, 
(App.)  xxxvi ;  3  Eq.  R.  496  ;  2  W.  R.  345. 

Appointment  after  Foreeloinro — ^Balance  in 
BeoeiTor's  luuids.J  —  Where  a  receiver  was 
appointed  after  a  judgment  for  foreclosure,  and 
there  was  a  balance  in  his  hands  representing 
the  corpus  of  the  mortgaged  property,  the  plain- 
tiff was  held  to  be  entitlea  to  have  the  fore- 
closure judgment   made   absolute.      Welch   \\ 
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Nathnal  Cycle  Worlu  Co,,  55  L.  T.  673  ;  35 
W.  B.  137. 

Before,  and  after,  day  fixed  for  Sedemption.] 
— The  receiTer,  appointed  before  judgment  in  a 
foreclosure  action,  received  rente  both  before  and 
after  the  day  fixed  for  payment  of  the  mortgage 
money : — Held,  that  a  further  account  must  be 
taken,  and  a  further  period  of  one  month  from 
the  date  of  the  new  certificate  g^ven  to  the 
mortgagor  to  redeem.  Peat  v.  KiehoUoti,  54 
L.  T.  569  ;  34  W.  R.  451. 

The  I'eceiver  and  manager,  appointed  before 
judgment  in  a  foreclosure  action,  received  moneys 
that  represented  the  gross  takings  in  the  business 
of  the  mortgaged  property,  which  was  a  leasehold 
public-house.  The  moneys  were  received  from 
day  to  day,  partly  before  and  partly  after  the 
date  fixed  for  retlemption.  The  court  made  a 
final  order  for  foreclosure,  and  directed  that  the 
receiver  and  manager  should  pass  forthwith  his 
final  account,  and  be  discharged,  his  recognisance 
and  bond  to  be  vacated.  The  court  also  directed 
that  the  balance  of  the  moneys  on  the  receiver's 
account  should  be  paid  into  court,  and  gave 
liberty  to  any  of  the  parties  to  apply  in  chambers 
as  to  such  balance,  and  also  as  to  the  costs  of 
the  present  application,  such  costs  being  reserved. 
BoU  V.  Beagle,  55  L.  T.  592. 

Since  Oertiflcate.] — At  the  date  limited  for 
redemption  in  a  foreclosure  action,  money  was 
in  court  and  in  the  hands  of  a  receiver  paid 
under  a  mining  lease  since  the  issue  of  the  chief 
clerk's  certificate.  The  foreclosure  judgment 
gave  Uberty  to  any  pei-son  redeeming,  or,  in  the 
event  of  foreclosure,  to  the  plaintifEs,  to  apply 
for  p;«ymcnt  to  themselves  of  funds  in  court  or 
in  the  hands  of  the  receiver  : — Held,  that  the 
plaintifEs  were  entitled  to  an  immediate  order 
for  foreclosure  absolute,  and  for  payment  of  the 
money  in  court  and  in  the  hands  of  the  receiver 
without  any  further  account.  Jenner'Fvit  v. 
Seedliam  (32  Ch.  D.  582)  distinguished.  Cole- 
man V.  Llewellin,  56  L.  J.,  Ch.  1 ;  34  Ch.  D.  143  ; 
56  L.  T.  647  ;  35  W.  R.  82— C.  A. 

Vo  Bar  to  Foreclofure.] — In  a  foreclosure 

action  the  fact,  that  a  receiver  appointed  by  the 
court  has  received  rents  since  the  certificate 
under  the  order  nisi,  is  no  bar  to  an  immediate 
order  of  foreclosure  absolute  on  default  of  pay- 
ment pursuant  to  the  certificate.  Hoare  v. 
Stephens,  55  L.  J.,  Ch.  511  ;  32  Ch.  D.  194  ;  54 
L.  T.  230 ;  34  W.  R.  410. 

Between  Certificate  and  day  fixed  for  Bedemp- 
tion— To  whom  belonging.]— Where  a  receiver 
has  received  rents  of  mortgaged  property  between 
the  date* of  the  certificate  under  a  foreclosure 
judgment  and  the  day  fixed  for  redemption,  the 
mortgagee  is  not  entitled  to  the  rents  so  received, 
except  on  the  terms  of  bringing  them  into  account 
.as  between  mortgagee  and  mortgagor,  and  a 
fresh  date  must  be  fixed  for  redemption.  Jenntr- 
Ftuft  V.  Needham,  55  L.  J.,  Ch.  629 ;  32  Ch.  D. 
.582  ;  55  L.  T.  37  ;  34  W.  R.  709— C.  A. 

Practice.] — The  court  to  save  the  expense  and 
<iclay  of  a  further  reference  to  chambers  allowed 
mortgagees  to  file  an  affidavit  shewing  the  exact 
amount  which  would  be  due  to  them  for  principal, 
interest  and  costs,  after  allowing  for  everything 
received,  brought  down  to  the  day  for  which 
notice  of  motion  was  given  to  fix  another  day 
for  redemption.    Ih, 


R.  PARTIES. 

1.  Su,it»  for   Foreelosttre,  Sale,  or  Itcdrmptioti^ 

1816. 

2.  Suite  for  Account,  1830. 

1.  Suits  fob  Foreclosure,  Sale,  ob 
Redemption. 

a.  General  Principles.  1816. 

b.  Joint  Owners,  1816. 

e.  Judgment  Qreditor.  1817. 

d.  Mortgagee  or  his  Heir,  1819. 

e.  Mortgagor  or  his  Heir,  1820. 
/.  Personal  Representative,  1821. 

g.  Tenant  for  Life  or  Remainderman,  IS'22. 
li.  Trustee,  1823. 
i.  Cestui  que  Trust,  1825. 
j.  After  Assignment,  1828. 
'%.  Transferee  after  Decree,  1828. 
I.  Other  Cases,  1829. 

a.  Oeneral  Prinoiples. 

All  Perione  Interested.]— Generally  all  per- 
sons interested  are  necessary  parties  to  bill  of 
foreclosure.     Calverley  v.  Phelp,  6  Madd.  229. 

Partiec  entitled  to  whole  Xortga^-monej.] — 

There  can  be  no  redemption  or  foreclosure  unl^s 
parties  entitled  to  the  whole  of  mortgage-money 
are  before  the  court.  Palmer  v.  CarlUle  (EartX, 
1  Sim.  &  S.  423. 

Parties  to  Deed.]- In  a  foreclosure  suit,  the 
parties  to  the  mortgage  deed,  and  those  claiming 
under  them,  ought  alone  to  be  made  parties. 
Audeley  v.  Horn,  26  Beav.  195. 

Allegation  of  Depoeit— Depoeitee,  whether  a 
neceisarj  Party.] — ^An  allegation  in  the  answer 
that  the  defendant  had  deposited  a  deed,  the 
subject  of  the  suit  for  redemption,  with  R.,  by 
way  of  security  for  an  advance,  and  that  the 
deed  was  in  the  possession  of  R.*s  solicitors,  they 
being  also  the  defendant's  solicitors,  does  not 
make  R.  a  necessary  party.  Waters  v.  Mhhu^ 
14  Jur.  341. 


Practice— Bame  Person  both  Plaiatiff  and 
Defendant— Striking  out.] — In  a  foreclosure 
action  by  a  first  mortgagee  against  the  second, 
third  and  fourth  mortgagees,  and  the  executors 
and  trustees  of  the  ^ill  of  the  mortgagor,  the 
plaintiff  was  also  joined  as  a  defendant,  as  one 
of  the  second  mortgagees : — Held,  that  a  man 
could  not  be  both  plaintiff  and  defendant  in  an 
action,  and  that  the  writ  and  pleadings  must  be 
amended  by  striking  out  the  name  of  the  plain- 
tiff as  a  co-defendant.  Wavell  v.  Mitchell,  64 
L.  T.  560. 

Adding,  after  Decree.] — ^A  decree  for  fore- 
closure being  always  liable  to  be  reopened  upon 
proper  cause  within  reasonable  time,  the  action 
may  be  regarded  as  continuing,  and  new  parties 
added  under  Judicature  Act,  Ord.  L.,  r.  4,  after 
a  decree  for  absolute  foreclosure  has  been  made. 
CampheU  v.  Holyland,  26  W.  R.  160.  S,  C,  47 
L.  J.,  Ch.  146  ;  7  Ch.  D.  166 ;  38  L.  T.  128, 

b.  Joint  Owners. 

Person  Partially  Interoited.!— A  bill  for 
redemption  cannot  be  sustained  by  a  party 
having  a  partial  interest  in  the  equity  of  redcmp- 
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tion,  in  the  absence  of  the  other  parties  interested 
in  it.    MejOey  v.  Stone,  3  Bcav.  355. 

A  person  having  a  partial  interest  in  a  real 
estate  filed  a  bill  for  relief  in  respect  of  fraud, 
and  for  a  redemption  : — Held,  that  all  the 
persons  interested  in  the  eqnit}-  of  redemption 
were  necessaxy  parties  to  the  suit.    Ih, 

One  of  Several  Xortgageet.] — One  mortgagee, 
out  of  several  interested,  cannot  sustain  a  bill  of 
foreclosure  for  his  proportion  alone,  without 
making  the  others  parties.  Lowe  v.  Morgan^ 
1  Bro.  C.  C.  368.  But  see  Montgomerie  y.  Bath 
CJfarquis),  3  Yes.  660.  JSnt  see  I  Bro.  0.  G. 
365,  n. 

A.  mortgages  to  B.  in  fee;  B.  dies,  having 
devised  the  mortgaged  estate  to  0.  and  D.  D. 
subsequentlyadvances  money  to  A.  on  the  same 
security  : — Held,  that  C.  was  alone  entitled  to 
file  a  bill  for  foreclosure,  and  that  D.  was 
properly  made  a  party  defendant.  Jlemer  v. 
J^kes,  4  W.  R.  730. 

A  trustee  laid  out  the  money  of  different  per- 
sons on  a  mortgage ;  foreclosure  by  one  cestui 
que  trust  as  to  his  share  allowed.  Montgomerie 
Y.  Bath  (Marqnu)j  3  Ves.  560.  But  see  Zowo 
v.  Morgan,  1  Bro.  C.  C.  368. 

Where  a  mortgage  is  made  to  two  for  a  sum 
of  money,  of  which  each  had  lent  a  portion,  one 
of  the  mortgagees  may  file  a  bill  of  foreclosure, 
making  the  other  mortgagee  a  defendant ;  and 
the  p&intiff  in  such  a  suit  is  entitled  to  the 
usual  decree  of  foreclosure  on  default  of  payment 
of  the  whole  mortgage  debt,  in  the  proportions 
due  to  the  plaintiff  and  defendant  respectively 
together  with  their  respective  costs.  Davenport 
y.  James,  7  Hare,  249  ;  12  Jur.  827. 


Personal  Beprese&tatiTe  of  Deoeasod.] — 


Where  a  mortgage  is  made  to  several  persons 
jointly,  they  are,  in  equity,  tenants  in  common 
of  the  mortgage-money,  and  the  representatives 
of  such  of  them  as  may  be  dead  are  necessary 
parlies  with  the  survivor  to  a  bill  for  foreclosure 
or  redemption.  Vickers  v.  OotoeU,  1  Beav.  529 ; 
8  L.  J.,  Ch.  371  ;  3  Jur.  864. 

Mortgage  of  Interesti  of  Tenants  in  Common.] 
— Parties  necessary  to  a  redemption  action  by 
mortgagees  of  the  interests  of  tenants  in  common, 
whether  of  an  undivided  share  or  of  the  entirety, 
stated.  Bolton  v.  Salmon,  [1891]  2  Ch.  48 ;  64 
L.  T.  222  ;  39  W.  R.  589. 

0.  Judgment  Oreditor. 

Oonerally.] — The  court  ordered  a  bill  of  fore- 
closure to  stand  over  to  make  a  judgment  creditor, 
the  only  incumbrancer  not  before  the  court,  a 
party,  but  would  not  adopt  as  a  general  rule  the 
usual  practice  to  make  all  incumbrancers  parties. 
Winchester  (^Bishop)  v.  Beavor,  8  Ves.  314,  See 
8  R.  R.  132,  n. 

Subsequent  to  Xortgage.]— Judgment  credi- 
tors, whose  judgments  have  been  entered  up 
subsequently  to  the  plaintiff's  security,  must  be 
made  parties  to  a  bill  of  foreclosure ;  it  is  not 
sujfficient  that  they  should  be  served  vnth  copies 
of  the  bill  under  the  twenty-third  of  the  Orders 
of  August,  1841.  Semble,  however,  that  this 
rule  may  be  relaxed  in  cases  where  the  judgment 
creditors  are  inconveniently  numerous.  AdatM 
y.  Paynter,  1  CoU.  C.  C.  530  ;  14  L.  J.,  Ch.  53  ;  8 
Jur.  1063. 


In  a  suit  by  a  first  mortgagee,  sale  was  directed. 
Subsequent  judgment  creditors  of  the  mortgagor 
were  not  parties.  On  objection  by  a  purcni^r 
under  the  decree  : — ^Held,  that  the  judgment 
creditors  were  not  bound  by  the  proceedings, 
and  liberty  was  given  to  bring  them  before  the 
court.  Knight  v.  Poeoch,  24  Beav.  436 ;  27  L.  J., 
Ch.  297  ;  4  Jur.  (K.8.)  197. 

Held,  also,  that  in  their  absence  a  good  title 
cannot  be  made  to  a  purchaser.    Ih. 

The  mortgagor  had  executed  a  creditor's  deed, 
but  the  judgment  creditors  had  not  acceded  ta 
it : — Held,  that  the  trustees  of  the  deed  did  noli 
represent  them  under  the  15  &  16  Vict.  c.  86,  s.  42. 
Ih, 

A  puisne  creditor  by  judgment,  who  is  in 
possession  under  a  grant  in  custodiam,  is  properly 
made  a  defendant  to  bill  by  prior  mortgagee  tO' 
foreclose,  and  cannot  insist  that  the  regular 
course  to  affect  his  possession  is  by  applying  to- 
the  court  of  exchequer  for  liberty  to  traverse 
the  inquisition  ;  the  form  of  the  proceeding  not 
varying  the  nature  of  the  debt,  which  is  still  to- 
be  treated  as  a  private  debt  to  a  subject,  and  the 
use  of  the  king's  name  as  form  merely.  Jf*  Oorney- 
v.  Croghan,  1  MoU.  508. 

Whether  Prior  or  Subsequent  to  Kortgago.] 

— In  a  bill  for  a  foreclosure  and  sale  of  mortgi^ea 
lands  all  the  judgment  creditors  of  the  mort- 
gagor are  neoessaiy  parties,  whether  such  judg- 
ments are  prior  or  puisne  to  the  plaintiffs 
demand,  ana  whether  they  are  a  lien  upon  legal 
or  equitable  estates.  This  doctrine  rests  upon  a 
perfectly  valid  foundation,  whether  referred  to 
the  general  principle  of  courts  of  equity  or  to 
the  effect  of  the  stat.  3  &  4  Vict.  c.  105,  s.  22. 
Bolleston  v.  Morton,  1  Dr.  k,  War.  171 ;  1 
Con.  &  L.  252  ;  4  Ir.  Eq.  R.  149. 

Subsequent  to  Xortgago,  but  Prior  to  Further 
Charge.] — Semble,  a  creditor  by  judgment,  subse- 
quent to  a  mortgage,  but  prior  to  a  further  loan- 
advanced  by  the  mortgagee  under  a  borrowing 
clause,  not  noticed  in  the  memorial  of  registry 
of  the  mortgage,  is  not  a  necessary  party  to  a 
bill  brought  to  foreclose  such  mortgage ;  and, 
therefore,  a  bill  brought  by  such  a  judgment 
creditor  against  the  mortgagee,  who  had  pur- 
chased under  a  decree  for  a  side,  in  a  cause 
instituted  to  foreclose  his  own  mortgage,  and 
praying  to  have  the  account  opened,  was  dis- 
missed.   Pardon  v.  Oumbleton,  Wall.  Lyn.  249. 

Connsees.] — A  judgment  creditor,  whose  judg- 
ment was  registered  pursuant  both  to  the  Registry 
Actjfor  the  West  Riding  of  Yorkshii^,  5  &  6  Anne, 
c.  18,  and  the  1  &  2  Vict.  c.  110,  filed  a  biU  to 
redeem  a  prior  mortgagee  of  lands  in  the  West 
Riding,  and  to  foreclose  the  mortgagor.  The 
mortgagor  had  confessed  other  judgments,  and 
the  conusees  had  registered  them  pursuant  to 
the  1  &  2  Vict.  c.  110,  but  not  under  the  West 
Riding  Act  :~Held,  that  those  conusees  were  not 
necessary  parties  to  the  suit.  Johnson  v.  Holds* 
worth,  1  Sim.  (K.8.)  106 ;  20  L.  J.,  Ch.  63  ;  15 
Jur.  31. 

Sale  instead  of  Foroolosnre.] — Quaere,  whether 
a  judgment  creditor  is  a  necessary  party  to  a  bill, 
filed  by  a  mortgagee,  where  the  practice  of  the 
court  is  to  decree  a  sale  instead  of  a  foreclosure. 
Gordon  y.  HorsfaU,  5  Moore,  P.  C.  393. 

Lease  for  liyos — Renewal— Creditors  who^ 
have  not  Sued  out  Slegitt.] — If  a  lessee  for  lives- 
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renewable  for  ever  ezecntes  a  mortgage,  and 
judgments  are  recovered  against  htm  after  the 
fall  of  all  the  lives  named  in  the  lease,  and  before 
he  obtained  a  renewal,  thej  will  not  attach  on 
the  mortgaged  premises,  if  sold  under  a  decree 
in  a  foreclosure  cause.  A  sabseqnent  renewal 
obtained  by  the  mortgagor  is  in  tmst  for  the 
mortgagee,  and  the  sabseqnent  creditors  on  the 
equity  of  redemption  are  not  necessary  parties 
to  a  bill  for  a  foreclosure  and  a  sale,  unless  they 
had  sued  out  elegits  before  the  bill  was  filed. 
Leland  v.  Hwnt^  1  Hog.  364. 

Befinra  iMua  of  SxeeutioiL] — Semble,  that 
registered  judgment  creditors  who  have  not 
issued  execution  are  not  necessary  parties  to  a 
foreclosure  suit.  Bailey^  In  re.  88  L,  J.,  Ch, 
237  ;  20  L.  T.  168  ;  17  W.  B.  893. 

In  a  foreclosure  suit  by  mortgagees,  judgment 
creditors  who  had  not  issued  execution  were 
made  defendants : — Held,  that  they  were  un- 
necessary parties,  and,  having  disclaimed  all 
interest  upon  being  served  with  a  copy  of  the 
bill,  they  were  dismissed  with  costs.  Cook  v. 
IlaH,  41  L.  J.,  Ch.  143  ;  L.  B.  12  Eq.  469  ;  24 
L.  T.  779  ;  19  W.  B.  947. 

After  Issue  of  Sxeoation.] — ^A.,  a  registered 
judgment  creditor,  who  had  issued  execution  and 
registered,  but  never  executed  the  same,  held  to 
be  a  proper  party  to  a  foreclosure  suit  instituted 
more  than  three  months  after  registration  of 
execution ;  and,  after  having  disclaimed  and 
received  notice  not  to  appear,  was  disallowed  his 
costs  of  appearance.  Appleton  v.  SturgU,  10 
W.  R.312. 


d.  Kortffaffee  or  his  Heir. 

Prior  Xortgagee.] — ^A  puisne  mortgagee  can 
sustain  a  bill  of  foreclosure  against  the  mortgagor 
and  mortgagees  subsequent  to  himself,  without 
making  the  prior  mortgagee  a  party.  Richards 
•v.  Cooper,  6  Beav.  304. 

A  second  mortgagee  may  file  a  bill  of  fore- 
closure against  the  mortgagor  and  third  mort- 
gagee, without  making  the  first  mortgagee  a 
party.    BotoY.  Page,  2  Sim.  471  ;  29  R.  B.  142. 

An  old  mortgage  is  made  to  B.  for  350Z.,  who, 
:in  1705,  makes  an  under-mortgage  to  C.for  300^. 
C.  brings  a  bill  to  foreclose;  B.,  the  original 
mortgagee,  or  in  case  of  his  death,  his  repre- 
sentative, ought  to  be  made  a  party.  Hohart  v. 
Abbot,  2  P.  Wms.  643. 

Puisne  Xortgagee.]— In  a  suit  by  a  prior 
mortgagee  for  foreclosure  and  sale,  the  heir  of 
mortgagee  of  equity  of  redemption  is  not  a 
.necessary  party.  WhiUa  v.  Halliday,  4  Br.  & 
War.  267.  S.  C,  nom.  WhUths  v.  Halliday,  2 
•Con.  &L.  430. 

Puisne  mortgagee  not  bound  by  an  account 
taken  in  a  foreclosure  cause  to  which  he  was 
not  a  party.    Dick  v.  Butler,  1  Moll.  42. 

Second  mortgagee,  whose  deed  is  registered, 
not  made  a  party  to  bill  by  first  mortgagee  to 
foreclose  and  sell,  is  entitled  to  redeem  the  pur- 
chaser under  the  decree.  Ormtby  v.  Thorpe, 
2  Moll.  603. 


Xortgagee  eubiequeut  to  Judgment.] — Judg- 
ment creditor,  prior  to  a  mortgage,  need  not 
make  the  subsequent  mortgagee  party  in  order 
to  postpone  him.  SItepherd  v.  Owinnet,  3  Swanst. 
.151. 


BiU  by  Executor  of  Xortgagee.]— The  heir  of 

the  mortgagee,  to  whom  the  legal  estate  in  the 
mortgaged  premises  has  descended,  is  a  necessary 
party  to  a  bill  of  foreclosure  filed  by  the  exeeotor 
of  the  mortgagee.    SeoU  v.  A1u»^,  3  Bugs.  476. 

Bill  by  DeTOee.l—Eveiy  devisee  of  a  mort- 
gaged estate,  that  brings  a  bill  to  redeem,  need 
not  make  the  heir-at-law  a  party.  If  the  plain- 
tiff  claims  to  have  the  will  established,  it  is 
necessary ;  if  only  a  title  under  the  will,  it  is 
not.     Lewit  v.  Kangle,  2  Ves.  431. 

A  tenant  for  life,  remainder  to  B.  in  fee ;  R. 
mortgaged  his  estate  to  C,  who  devised  it  to  D. : 
D.  need  only  foreclose  against  B.,  for  the  heir  oi 
C.  had  no  interest,  and  need  not  be  made  a  paitv 
Williams  v.  Bay,  2  Ch.  Ca.  32. 

After  Aidgiiment.]— 5<?tf  j.  poet,  coL  1828. 

e*  Xortfiragor  or  hla  Heir. 

Generally.]— The  mortgagor  or  his  heir  should 
be  a  party  to  bill  by  mortgagee.  Sbtces  t. 
WadJiam,  Bidgw.  199. 

Bill  by  Seeond  Xortgagee.]— The  mortgagor 
is  a  necessary  party  to  a  bill  by  &  second  mort- 
gagee  to  redeem  the  first  mortgage,  and  fore- 
close   the   equity  of   redemption.     larmer  v 
CitHis,  2  Sim.  466 ;  29  B.  B.  140. 

In  a  bill  by  a  second  mortgagee  to  redeem  the 
first  mortage,  the  mortgagor  or  his  heirs  must 
be  before  the  court;  heir  beinp  abroad,  the 
court  cannot  proceed.    Fell  v.  Brow/u  2  Bro 
C.C.276. 

A  second  mortgagee,  to  redeem  a  prior  mort- 
gage, must  make  the  heir  of  the  mortgagor  a 
party,  though  the  second  mortgage  is  only  of 
part  of  the  estates  comprised  in  the  first,  and 
under  a  different  title.  Balk  v.  Clinton  CLordX. 
12  Ves.  48  ;  8  B.  B.  283. 

Seeond  Xortgagee  contesting  Xortgage.] 

Second  mortgagee  contesting  by  his  bill  the 
validity  of  the  first  mortgage,  the  mortgagor 
must  be  a  party.  Tfumpson  v.  BaskervUl,  3 
Ch.  Bep.  215. 

Absent  Xortgagor.]— Although  it  is  a  principle 
not  to  foreclose  an  absent  mortgagor,  the  reason 
of  that  depends  mainly  on  the  principle  of  fore- 
closure  as  contrasted  with  sale  of  a  competent 
part.  Lord  Chancellor  has  no  doubt  that  it 
can,  especially  where  a  descent  has  been  cast, 
be  effectually  done  in  substance  where  the  decree 
is  for  a  sale  of  a  competent  part.  Gowan  v 
Tyghe,  3  Moll.  113. 

Absent  Heir.] — It  is  a  principle  not  to 

foreclose  an  absent  mortgagor :  but  there  is  not 
in  the  case  of  absent  heir  any  principle  by  which 
the  court  is  precluded  from  selling  a  deceased 
debtor's  real  estate.  Leahy  v.  Dancer,  3  MolL 
109. 

Xortgagor  of  Collateral  Seouritj.]- To  bill 
of  foreclosure  against  the  principal  mortga^^r, 
the  mortgagor  of  another  estate,  as  a  coUateial 
security,  is  a  necessary  party.  Stokes  v.  Clendom. 
3  Swanst.  150 ;  19  B.  B.  188. 

Bankrupt    Xortgagor.]— Though    on    bank- 
ruptcy of  mortgagor  there  was  no  bargain  and 
sale  of  estate  to  his  assignees,  yet  bankrupt  is 
not  necessary  party  to  bill  of  foreclosure.   Zioyd 
1  v.  Lander,  5  Madd.  282 ;  21  B.  B.  292. 
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Z  Personal  BepresentatiTe* 

Of  Xortgagor.] — The  personal  Tepresentative 
of  the  mortga^r  is  a  necessaiy  party  to  a  biU 
for  the  execution  of  a  trust  for  sale  by  way  of 
mortage.    Chriitop?iers  v.  Sparke^  2  J.  &:  W.  229. 

To  a  bill  against  the  heir  of  the  mortgagor 
to  have  payment  or  hold  without  redemption, 
the  personal  representatives  of  the  mortgagor 
must  be  made  a  party.  Meeker  v.  Tanton^  2  Ch. 
Ca.  29. 

Of  Mortgagee.] — ^Where  the  heir  of  the  mort- 
gagee brings  a  bm  to  compel  the  mortgagor  to 
redeem  or  be  foreclosed,  the  executor  must  be  a 
party.  Freaky. Hea/rsey^  1  Ch.  Ca.  61 ;  2  Free.  C. C. 
180 ;  Nelson,  93.  Clerkson  v.  Bovoyer^  2  Vem.  66. 

On  a  bill  against  the  heir  of  a  mortgagee  to 
redeem,  the  executor  or  administrator  must  be 
made  parties.    Antm,^  2  Free.  0.  0.  69. 

Xortgage  of  Freehold  Lease.] — Personal  repre- 
eentatiye  imortgagee  of  freehold  lease,  sufficient 
defendant  to  bill  to  redeem.  Ryan  v.  Mangan, 
2  MoU.  621. 

Mortgage  by  Term.] — Mortgage  by  tenant  in 
fee  by  creating  a  term,  the  personal  representatire 
ought  not  to  be  a  party  to  a  bill  of  foreclosure. 
Bradtliaw  v.  Outram,  13  Yes.  234 ;  9  B.  R. 
183. 

Joint  Mortgagor!.] — ^A.  and  B.  borrow  money 
from  a  banking-house,  in  which  A.  is  a  partner, 
and  deposit  with  the  house,  as  a  security,  the 
title-deeds  of  some  property  bought  by  A.  and  B. 
jointly  on  a  building  speculation.  A.  dies,  leaving 
an  infant  heir-at-law.  To  a  suit  by  the  surviving 
partners  of  A.  in  the  banking-house  against  B. 
and  the  heir-at-law  of  A.,  to  have  the  mortgaged 
property  sold,  and  their  debt  paid  out  of  the  pro- 
ceeds, the  personal  representative  of  A.  is  a 
necessary  party.  Schotejield  y.  Heajield^  7  Sim. 
4)67  ;  5  L.  J.,  Ch.  218. 

Two  Mortgagees.] — The  representatives  of  one 
of  two  mortgagees  were  held  necessary  parties  to 
a  suit  by  the  survivor,  though  it  was  alleged  but 
not  proved  that  it  was  a  mortgage  in  trust,  and 
that  the  representatives  of  deceased  mortgagee 
iiad  therefore  no  interest  either  in  equity  or  in 
law.  Viekers  v.  Cnoai,  1  Beav.  629 ;  8  L.  J., 
Ch.  371 ;  3  Jur.  864. 

Proeeeding  in  Absenee  of.]— A  bill  of  foreclo- 
sure was  filed  by  a  sub-mortgagee ;  the  mortgagee 
had  died,  and  his  representative  was  not  known  : 
— Held,  that  the  court  could  not,  under  the  44th 
section  of  the  Chancery  Amendment  Act,  direct 
the  suit  to  proceed  in  the  absence  of  a  represen- 
tative of  the  mortgagee,  against  whose  estate  a 
decree  was  asked.  Bruiton  v.  Biroh^  22  L.  J., 
Ch.  911. 

In  a  foreclosure  suit  by  a  first  incumbrancer, 
a  decree  was  made,  and  afterwards  a  defendant, 
a  subsequent  mortgagee  (who  was  one  of  eight 
persons  standing  in  a  precisely  similar  situation, 
and  in  respect  of  whose  mortgages  there  was 
only  one  right  of  redemption  given)  died,  and, 
there  being  a  difficulty  in  obtaining  representa- 
tion to  his  estate,  the  court  ordered  that  the  suit 
should  proceed  without  any  person  representing 
his  estate.  Long  v.  Storie,  23  L.  J.,  Ch.  200  ;  2 
fq.  R.  249  ;  2  W.  R.  183. 


Of  deeeased  Tenant  for  Life.]— The  personal 
representative  of  a  deceased  tenant  for  life  of  a 
mortgaged  estate  is  not  a  necessary  party  to  a 
bill  by  the  mortgagee  against  the  remainderman, 
although  the  bill  pray  payment  of  an  arrear  of 
interest  which  accrued  during  his  lifetime. 
Wynne  v.  Styan,  2  Ph.  303. 

A  tenant  for  life  and  a  tenant  in  tail  joined  in 
a  mortgage  to  A.,  and  afterwards  in  a  sale  to 
another  party.  The  tenant  for  life  died.  A. 
filed  a  bill  for  foreclosure : — Held,  that  the  repre- 
sentatives of  the  tenant  for  life  were  necessary 
parties.     Ckalie  v.  Oioynne,  6  L.  J.,  Ch.  274. 

Of  Vendor.] — Bill  brought  to  redeem  against 
the  defendant,  who  had  notice  of  the  plaintiffs 
title,  but  bought  of  W.,  who  had  no  notice  ;  the 
objection  allowed  for  not  bringing  the  represen- 
tatives of  W.  before  the  court,  or  otherwise  the 
defendant  would  be  deprived  of  that  deCenoe. 
Lowther  v.  Carlton,  2  Atk.  139. 

Party  Dying  befbre  Foreclosure  absolute.]-^ 
The  defendant  to  a  foreclosure  action  died  insol- 
vent before  foreclosure  absolute ;  there  was  no 
legal  representative  of  his  estate  ;  an  order  was 
made  in  chambers  appointing  one  of  his  next  of 
kin  to  represent  his  estate  for  the  purposes  of  the 
action.  The  court  refused  to  make  the  foreclosure 
absolute  in  the  absence  of  a  properly  constituted 
representative  of  the  mortgagor.  Aylward  v. 
ZetoU,  [1891]  2  Ch.  81 ;  64  L.  T.  250  ;  39  W.  R. 
662. 


g.  Tenant  for  Life  or  Bemalnderman. 

Tenant  for  Life.] — A.  having  a  life  estate  in 
the  remainders  over  in  strict  settlement,  subject 
to  a  mortgage  of  the  settled  property  for  a  term 
of  1,000  years,  demised  the  property  for  a  term 
of  200  years,  if  he  should  so  long  live.  A  pur- 
chaser of  the  term  of  200  years  filed  a  biU  to 
redeem  against  the  termor  for  1,000  years,  who 
was  the  first  mortgagee  of  the  estate : — Held, 
that  A.,  the  owner  of  the  life  estate,  subject  to 
the  term  of  200  yeara,  was  a  necessary  party. 
Hunter  v.  Macklew,  6  Hare,  238. 

Trustee  being  also.] — In  a  suit  for  fore- 
closure or  sale,  the  surviving  trustee  and  executrix 
of  the  mortgagor,  being  also  tenant  for  life  of 
the  property,  sufficiently  represents  the  persons 
interested  in  remainder.  Marriott  v.  Kirkham^ 
3  Giff.  536  ;  31  L.  J.,  Ch.  312  ;  8  Jur.  (N.8.)  379 ; 
6L.  T.  17;  low.  R.  240. 


Bepresentatire  of  Mortgagor.] — ^N.,  in 

1790,  entered  into  possession  of  lands  as  assignee 
of  incumbrances  and  purchaser  from  A.,  B.  and 
D.,  who  were  tenants  for  life  of  one-fourth  each. 
A.  died  in  1819,  and  B.  in  1836;  the  next 
remaindermen  of  their  shares,  who  were  tenants 
in  tail  thereof,  filed  a  bill  a^inst  the  devisees  of 
N.  to  redeem  the  premises  : — iHeld,  that  the  suit 
was  imperfect  for  want  of  parties,  inasmuch  as 
the  tenants  for  life,  or  personal  representative  of 
the  mortgagor,  was  not  before  the  court.  Browne 
V.  Qyrk  (^Bishop),  1  Dr.  &  Wal.  700. 

Death  of;  between  Setting  Down  and  Hearing.] 
— A  mortgagee  of  a  tenant  for  life  of  equity  of 
redemption  filed  a  bill  against  the  mortgagees  of 
the  fee  and  remaindermen  for  redemption  or 
foreclosure.  The  tenant  for  life  having  died 
between  setting  down  of  the  case  and  the  hear- 
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ing.  the  bill  was  dismigsed  with  costs.  Rilejf  v. 
Croydon,  2  Dr.  &  8m.  293 ;  10  Jar.  (H.S.)  1251 ; 
11  L.  T.  591  ;  18  W.  R.  223. 

Xzsentor  of  Mortgagor  Tonant  fnr  Life,  in 
Action  by  sueeeoding  Tenant  for  Life.] — ^A.  being 
tenant  for  life  of  an  estate,  and  the  owner  of  a 
charge  of  20,000Z.  thereon,  mortgaged  the  20,000Z. 
to  B.  for  14,000^.  He  afterwutls  mortgaged  it 
and  other  property  to  C.  for  24,000^.  A.  died, 
and  the  succ^ing  tenant  for  life  prayed  a 
redemption  against  C,  on  payment  of  snch  a 
sum  as  was  due  on  account  of  the  6,000Z.  (thus 
splitting  the  charge  of  20,0002.  into  two  por- 
tions) :— Held,  that  both  B.  and  the  executors 
of  A.  were  necessary  parties  to  such  a  suit. 
Xentington  (Lord)  v.  Bouverie^  16  Beav.  194. 

Tenant  in  Tail.]— It  is  sufficient  if  the  first 
tenant  in  tail  is  a  party  to  a  bill  of  foreclosure. 
jReynoldwn  v.  PeriinSf  Amb.  564  ;  Dick.  427. 

Where  mortgagee  in  fee  has  made  an  absolute 
conveyance,  with  several  limitations,  and  remain- 
ders over,  the  first  tenant  in  tail  at  least  must 
be  brought  before  the  court.  Tatei  v.  Bdmbly, 
2  Atk.  237. 

A.  made  a  mortgage  and  then  made  a  marriage 
settlement  of  the  equity  of  redemption,  wherein 
he  limited  it  to  his  wife,  then  to  the  issue  of  his 
body,  remainder  in  tail  to  his  brother;  the 
mortgagee  brought  his  bill  against  the  mort- 
gagor for  a  foreclosure,  but  he  did  not  make  the 
brother  a  party,  yet  he  had  a  decree.  The  mort- 
gagor afterwards  died  without  issue,  and  the 
lands  remained  to  the  brother  by  the  settlement, 
who  brought  his  bill  to  redeem,  which  was  dis- 
missed.   Rofearriek  v.  BaHon,  1  Ch.  Ca.  217, 220. 


Lermen— Proeeeding  in  Absence  of.] — 
Mortgagor,  on  the  marriage  of  his  daughter, 
executed  a  settlement  of  the  mortgaged  property 
to  the  use,  after  the  marriage,  that  his  daughter 
should  receive  a  rent-charge  of  200Z.  a  year  for 
her  life,  and  subject  thereto  to  the  use  of  trustees 
for  a  t^m  of  years,  for  further  securing  the  rent- 
charge,  and  for  raising  4,0002.  for  the  children  of 
the  marriage,  remainder  to  the  use  of  the  mort- 
gagor in  fee.  There  were  several  children  of  the 
marriage,  who,  with  their  father  and  mother, 
were  resident  out  of  the  jurisdiction: — Held, 
that  a  suit  of  foreclosure  could  not  proceed  in 
their  absence.  Anderson  v.  Stather,  2  Coll.  G.  C. 
209  ;  14  L.  J.,  Ch.  377  ;  9  Jur.  806. 

See  also  N.  7,  ante,  col.  1721. 

h.  Tmstee. 

For  Mortgagee.  ] — ^In  bill  to  foreclose  mortgage, 
trustee  for  mortgagee  is  a  necessary  party. 
Wood  V.  Williams,  4  Madd.  186  ;  20  B.  B.  291. 

DeTisee  in  Trust.] — The  devisee  of  the  equity 
of  redemption  in  trust  for  other  persons  is  a 
necessary  party  to  a  foreclosure  suit.  Scully  v. 
Scully,  3  Ir.  £q.  B.  494. 

Trustees  of  a  will,  whereby  property  is  devised 
subject  to  mortgages,  sufficiently  represent  the 
devisees.     Cocklmrn  v.  Aukett,  8  W.  B.  641. 

For  Sale  and  Payment.] — Trustees  appointed 
to  sell  a  reversionary  interest  in  stock,  and  pay 
off  a  mortgage  thereon  and  hold  the  surplus  for 
the  mortgagor,  are  not  necessary  parties  to  a 
bill  of  forecloAure  brought  by  the  mortgagee. 
Slade  V.  Jiigg,  3  Hare,  35. 


Having  agreed  to  ConT^.]~In  a  forfelott  *« 
suit  a  trustee,  in  whom  was  vested  the  l^cu 
estate  in  the  mortgaged  property,  and  who  had 
agreed  to  convey  it  to  the  plakitiff  when  required, 
is  a  necessary  party.  Hichens  T.  JS^eUy^  2  Sm.  &  O. 
264 ;  2  W.  B.  441. 

Betired.] — ^Where  a  marriage  settlement  con- 
tained the  usual  power  to  appoint  new  trustees, 
and  one  of  the  trustees  relinquished  his  trust, 
and  a  memorandum  to  that  effect  was  indorsed 
on  the  settlement,  but  no  new  trustee  was 
appointed  in  his  room,  and,  after  his  retirement, 
the  remaining  trustees  lent  out  the  trust-money 
on  mortgage  : — ^Held,  that  the  retired  trustee  was 
a  necessary  party  to  a  bill  of  foreclosure  of  the 
mortgaged  estate.  Adams  v.  PayiUer^  1  ColL  G.  C. 
532  ;  14  L.  J.,  Ch.  53 ;  8  Jur.  1063. 

Of  Settlement.] — ^A  lessor  having  been  evicted 
for  nonpayment  of  rent,  under  Sie  Ejectment 
Statutes  in  Ireland,  an  equitable  mortgagee  of 
his  interest  filed  a  bill  for  redemption  against 
the  landlord : — ^Held,  that  trustees  of  a  settle- 
ment to  whom  the  lease  had  been  assigned,  were 
not  necessary  parties  to  the  suit.  Oeragkty  v. 
Malone,  1  H.  L.  Gas.  81.  Affirming,  3  Dr.  &  War. 
239 ;  5  Ir.  £q.  B.  549. 

A  tenant  for  life  mortgaged  under  power  the 
inheritance  for  500J.  and  1,000/.,  and  afterwards 
paid  the  first  mortgage,  and  took  aa  assignment 
to  a  trustee.  After  his  death  B.  became  entitled 
to  the  mortgages.  C.,  the  tenant  in  tail,  being  a 
minor,  covenanted  by  marriage  articles.  In  1827, 
to  convey  the  lands  in  trust  to  sell  and  pay  off 
the  debts  then  affecting  them,  and  subject 
thereto  for  herself  for  life,  remainder  to  her 
children,  and  a  recovery  was  suffered  on  her 
majority.  B.  filed  a  bill,  and  obtained  a  report^ 
finding,  in  1835,  that  arrears  of  rent,  and  fines 
due  in  the  life  of  A.,  and  after,  were  paid  off  by 
loan  on  mortgage,  and  found  this  sum  and  the 
two  mortgages,  with  interest  on  them  all  before 
the  death  of  A.  to  the  time  of  the  report,  to  be 
due,  and  a  sale  was  decreed  to  pay  th^.  In 
1840,  B.*s  assignee  filed  a  bill,  not  making  the 
trustee  of  C.*s  settlement  a  psirty,  and  obtained 
a  decree  to  carry  the  former  decree  into  execu- 
tion : — Held,  tluit  the  trustee  was  a  neoessazy 
party  as  representing  the  inheritance.  Magawley 
V.  Brady,  9  Ir.  Bq.  B.  59. 

Two  estates,  A.  and  B.,  were  subject  to  the 
same  mortgage.  The  owner,  on  the  marriage  of 
his  son,  settled  A.  in  strict  settlement,  and  the 
trustees  were  empowered  **from  time  to  time, 
and  when,  as  occasion  should  require,"  to  sell 
any  part  of  A.  and  pay  off  the  mortgage,  so  aa 
to  exonerate  B.  The  owner  afterwarSi  mort- 
gaged B.  to  the  plaintiff,  but  without  any  express 
mention  of  the  exoneration  clause.  The  plaintiff 
having  filed  a  bill  to  enforce  the  exoneration 
clause,  without  making  the  trustees  of  the  settle- 
ment parties,  it  was  dismissed  with  costs.  iZsakr 
V.  Kensington  QLord),  21  Beav.  470. 

The  time  for  exercising  the  trust  for  sale  would 
seem  to  be  when  the  B.  estate  would  be  made 
liable  to  pay  the  charge  on  the  A.  estate.    IK 

And  Sxeontor.] — In  a  foreclosure  action  the 
trustee  and  executor  of  a  mortgagor  sofBciently 
represent  the  cestui  que  trust  under  the  mort- 
gagor's will,  and  therefore  they  are  not  neoessaiy 
parties.  Booth  and  Kettiewelts  Contract,  In  re^ 
62  L.  J.,  Gh.  40;  8  B.  93  ;  67  L.  T.  550. 

In  a   foreclosure   action,   the   trustees  and 
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*^xeouton  cf  the  will  of  a  deceased  mortgagor 
ifficiently  represent  the  estate  of  the  mortgagor 
for  all  the  purposes  of  the  action  ;  and  it  is  not 
neoessaiy  to  bring  the  cestni  qne  trust  before 
the  court  Mitchell,  In  re,  Wweell  y.  Mitchell, 
65  L.  T.  851. 

XFiider  Judioatnze  Act.] — ^Under  Judicature 
Act,  Ord.  XVI.  r.  7,  trustees  of  an  equitj  of 
redemption  sufficientlj  represent  their  cestuis 
que  trustent  in  a  redemption  snit,  no  direction 
to  the  contrary  having  been  given  by  the  court. 
Jfmmngt  v.  Jordan,  51  L.  J.,  Ch.  129  ;  6  App. 
CaB.698;  45L.T.593;  30  W.  R.  369— H.  L.  (E.) 
Affirming.  49  L.  J.,  Ch.  209  ;  13  Ch.  B.  639 ;  42 
L.  T.  169  ;  28  W.  B.  549— C.  A. 

Of  Creditor  Deed.] — Trustees  of  a  creditor 
deed  held  sufficiently  to  represent  all  the  creditors 
in  a  suit  to  foreclose.  Morley  v.  Morley,  25 
Beav.  253. 

A  depositor  by  way  of  mortgage  of  a  lease 
made  a  registered  assignment,  under  the  Bank- 
ruptcy Act,  1861,  of  all  his  estate  and  effects  to 
trustees,  in  favour  of  his  creditors.  The  trustees 
had  not  done  any  act  to  signify  their  acceptance 
of  the  lease.  The  mortgagee  filed  a  bill  for 
foreclosure  or  sale  against  the  mortgagor,  not 
making  the  trustees  parties.  Plea  of  the  assign- 
ment allowed,  with  leave  to  amend.  Metropolitan 
Bank  v.  Oford.  39  L.  J.,  Ch.  820 ;  L.  R.  10  Eq. 
398  ;  22  L.  T.  699. 

For  Sehednled  Creditors.]  —  A  mortgigor 
having  conveyed  the  equity  of  redemption 
together  with  other  property,  to  a  trustee  in  trust 
for  scheduled  creditors  : — Held,  in  a  foreclosure 
action,  that  the  trustee  sufficiently  represented 
the  creditors.  Dohle  v.  Manley,  54  L.  J.,  Ch. 
636 ;  28  Ch.  D.  664  ;  52  L.  T.  246  ;  38  W.  R.  409. 

Where  E.  and  I.,  interested  with  W.  in  a 
residuary  gift,  mortgaged  their  interest  as  a 
security  for  a  debt  of  W.,  and  took  a  second 
mortgage  of  his  interest  as  a  security  to  them, 
W.  afterwards  assigned  his  interest  to  trustees 
for  the  benefit  of  scheduled  creditors,  and  a 
bill  was  filed  by  E.  and  I.  to  redeem  the  mort- 
gaged property  :  —  Held,  that  the  creditors 
scheduleid  were  necessary  parties,  and  not  suffi- 
ciently represented  by  the  surviving  trustees 
alone,  and  that  the  defect  was  not  supplied  by 
a  supplemental  bill  bringing  in  a  few  of  the 
other  creditors,  to  which  latter  bill  the  trustees 
were  not  parties,  the  trustees  being  themselves 
creditors,  and  one  having  a  distinct  mortgage  of 
the  equity  of  redemption.  Holland  v.  Baker,  3 
Hare,  68  ;  12  L.  J.,  Ch.  486  ;  6  Jur.  1011 ;  7  Jur. 
620. 

Proceeding  after  Serriee  on,  but  without 
Hotioa  to.] — A  decree  for  foreclosure  was  made 
against  a  cestui  que  trust,  and  the  bill  was  taken 
pro  confesso  against  his  trustees.  The  decree 
was  served  on  the  trustee,  but  without  the 
necessary  notice.  After  the  expiration  of  three 
years  the  court  dispensed  with  service  of  the 
decree  on  the  trustee  idtogetiier,  and  made  it 
absolate  against  him.  Thurgood  v.  Cane,  32 
Beav.  156. 

See  also  Tiext  subdivisicn. 


i.  Cestui  que  Trust. 

Ai  well   as   Trustee.] — BiU   of    redemption 
against  the  trustee  is  not  sufficient,  the  oestai 
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que  trust  must  be  a  party.     Whietler  v.  Webb, 
Bunb.  53. 

Assent.] — On  the  hearing  of  a  foreclosure 
daim,  it  appeared  that  the  equity  of  redemption 
was  vested  in  trustees  on  certain  trusts,  and  that 
the  persons  interested  under  the  trust  were  not 
made  parties.  The  court  ordered  t  hat  the  persons 
so  interested  should  be  made  parties,  or  that 
evidence  should  be  given  that  they  knew  of  the 
proceedings,  and  did  not  object.  2udor  v.  Morris, 
1  Sm.  &  G.  503  ;  22  L.  J.,  Ch.  1051  ;  1 W.  R.  426. 

Trust  to  Sell.]— Where  equity  of  redemption 
was  conveyed  to  trustees  to  sell,  and  with  power 
to  discharge  purchasers  by  receipt,  it  does  not 
dispense  with  necessity  of  making  cestuis  que 
trustent  parties.  Oalverley  v.  Phclp,  6  Madd. 
229. 

Of  ChapeL]— Trustees  of  a  chapel,  with  the 
assent  of  the  majority  of  the  men  sul^ribers, 
were  authorised  to  mortgage  or  sell  it.  They 
mortgaged  it  for  600Z.,  with  a  power  of  sale. 
The  mortgagee  conveyed  to  S.,  who  sold  it  to 
a  company  for  1,100^  The  trustees  filed  a  bill 
against  S.,  insisting  that  he  was  a  mortgagee, 
and  not  a  purchaser,  and  offering  to  affirm  the 
sale  to  the  company,  sought  to  recover  the 
surplus  purchase-money,  after  deducting  the 
mortgage  : — Held,  that  the  men  subscribers  were 
necessary  parties.  Minn  v.  Stant,  15  Beav.  49  ; 
20  L.  J.,  Ch.  614  ;  15  Jur.  1095. 

Mortgage  by  Trustee  not  Adopted  by.] — Cer- 
tain stock  having  been  sold  out  by  the  trustees 
and  invested  in  mortgage  : — Held  that  the  cestuis 
que  tnistent  of  the  stock,  not  having  been  parties 
to  nor  adopted  the  mortgage,  were  not  necessary 
parties  to  a  suit  for  foreclosure.    Allen  v.  Knight, 

5  Hare,  272.    Affirmed,  16  L.  J.,  Ch.  370 ;   11 
Jur.  527. 

Infant.] — An  equity  of  redemption  was  granted 
by  deed  to  trustees,  upon  trust  for  certain  parties, 
some  of  whom  were  infants.  The  mortgagee 
filed  a  bill  for  foreclosure  against  the  trustees 
of  the  settlement,  and  the  adult  cestuis  que 
trustent  only  as  defendants.  One  of  the  latter 
died  after  the  filing  of  the  bilL  The  court,  upon 
a  motion  for  a  decree  of  sale,  made  the  decree  in 
the  absence  of  the  infant  cestuis  que  trustent 
and  of  the  representative  of  the  deceased  defen- 
dant, upon  an  affidavit  of  the  trustee  of  the 
settlement  that  it  would  be  for  the  benefit  of  the 
infants,  and  ordered  the  proceeds  to  be  paid  into 
court.  The  costs  of  the  trustee,  as  he  would  be 
a  necessary  party  to  reconvey,  were  ordered  to 
be  paid  out  of  the  mortgage  debt.  Siffken  v. 
Davis,  1  Kay  (App.)  zzi. 

Legatee.] — In  a  suit  by  devisee  of  mortgagor 
to  redeem  tne  mortgaged  estate,  where  the  defen- 
dant, the  alleged  mortgagee,  claims  an  absolute 
title  by  virtue  of  the  Statute  of  Limitations, 
legatees,  whose  legacies  are  under  the  will  of  the 
mortgagor,  charged  on  the  mortgaged  premises, 
are  necessary  parties.    Batchelor  v.  Middleton, 

6  Hare,  78. 

Devisee  of  real  estate  in  trust  to  pay  debts 
and  legacies,  and  subject  thereto  the  residue  to 
one  of  the  devisor's  co-heirs,  who  was  also  resi- 
duary legatee.  Mortgage  by  her,  and  (several 
years  after)  bill  filed  against  mortgagor,  and 
against  devisee  in  trust  to  foreclose  : — Held,  on 
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exceptions  to  title  by  purchaser,  under  the  decree 
to  sell  made  in  that  cause,  for  all  persons  having 
proved  charges  prior  to  the  mortgage,  that  the 
co-heirs  who  came  in  and  proved  their  legacies 
charged  on  the  lands  were  not  necessary  parties  ; 
that  no  account  of  testator's  debts  and  legacies 
need  be  specifically  directed,  and  that,  the  same 
person  being  residuary  devisee  and  legatee,  the 
account  of  the  testator^s  personal  estate  was 
immatcriaL    Magewm  v.  FalUm^  2  Moll.  669. 


Betldnary  Mortgage  Term.] — To  a  bill 


for  the  redemption  of  a  mortgage  t«rm,  all  the 
cestuis  que  trustent  interested  in  the  produce  of 
the  term  as  residuary  legatees  under  the  mort- 
gagee's will  are  necessary  parties,  although  they 
are  numerous  and  the  property  smaJl,  and 
although  the  trustees  have  power  to  give  a  dis- 
chai^  to  purchasers.  Oshoume  v.  Fallowi,  1 
Russ.  &  M.  741.    S.  a,  5  L.  J.  (0.&)  Ch.  29. 

XFnder  Will.] — A.  B.  mortgaged  a  leasehold 
property,  and  afterwards  specifically  bequeathed 
it  to  A.  and  B.,  on  certain  trusts  for  C,  D.  and 
E. : — Held,  that  C,  D.  and  E.  were  proper 
parties  to  a  biU  to  foreclose.  Cole*  v.  Forrest^ 
10  Beav.  652. 

A  mortgagor  of  copyhold  estate  devised  all  his 
real  estates  to  two  trustees,  upon  trust  that  they, 
or  the  survivor  of  them,  or  the  heirs  of  such 
survivor,  should  sell  the  same  ;  and  he  declared 
that  their  or  his  receipts  should  be  sufficient  dis- 
charges, and  appointed  them  executors  of  his 
wilL  One  of  the  trustees  and  executors  renounced 
probate  and  disclaimed  the  trusts,  and  died  in 
the  lifetime  of  the  other,  who  was  admitted  to 
the  copyholds,  and  then  died  intestate.  The 
representatives  of  the  mortgagee  filed  a  bill  of 
foreclosure,  making  the  heir  of  the  surviving 
trustee  the  only  defendant ;  but  it  was  held, 
that  the  persons  beneficially  interested  under  the 
will  of  the  mortgagor  were  necessaiy  parties. 
Chamberlain  v.  Thacker,  18  L.  J.,  Ch.  489 ;  14 
Jur.  190. 

XFnder  Settlement] — On  a  bill  by  a  first  mort- 
gagee against  the  mortgagor  and  second  mort- 
gagee, for  foreclosure,  it  appeared  that  the  money 
advanced  on  the  second  mortgage  had  been 
settled  : — Held,  that  the  parties  beneficially  en- 
titled were  necessary  parties  to  the  suit.  Gold- 
ttmid  V.  Stonehewer^  9  Hare  (App.)  zxzviii. ;  22 
L.  J.,  Ch.  109  ;  17  Jur.  199 ;  1  W.  R.  91. 

XFnder  16  4  16  Yiot.  o.  86,  s.  42.]— Decree  for 
foreclosure,  under  the  statute  15  &  16  Victc.  86, 
s.  42,  r.  9,  against  the  devisees  in  trust  and  exe- 
cutors of  the  mortgagor,  being  all  the  persons 
who  had  control  over  the  property  out  of  which 
the  mortgage  was  to  be  satisfied,  in  the  absence 
of  the  cestuis  que  trastent  under  the  will  of  the 
mortgagor.  Sale  v.  Kition,  3  De  G.  M.  &  G.  119  ; 
10  Hare  (App.)  1  ;  22  L.  J.,  Ch.  344 ;  17  Jur.  170. 

The  court  refused  to  act  on  the  15  &  16  Vict, 
c.  86,  s.  42,  r.  9,  dispensing  with  the  parties  bene- 
ficially interested,  in  a  suit  for  foreclosure  against 
the  infant  heir-at-law  of  the  mortgagor,  where 
the  devisees  in  trust  under  his  will  had  dis- 
claimed, and  no  adult  parties  who  would  be  in 
possession  of  funds  to  redeem  were  before  the 
court  as  defendants.  Toung  v.  Ward,  10  Hare 
(App.)  li. ;  Id.  (App.)  Iviii. 

Where,  in  a  suit  instituted  to  foreclose  the 
equity  of  redemption  of  an  estate  vested  in  a 
trustee,  in  trust  for  four  persons,  who  were  not 


made  parties  to  the  suit,  the  court  held  that  the 
proper  course,  notwithstanding  r.  9  of  the 
16  k  16  Vict.  c.  86,  s.  42,  was  to  make  them 
parties.  Cropper  v.  Mellersh,  24  L.  J.,  Ch.  430 ; 
1  Jur.  (N.S.)  299 ;  3  Eq.  R.  492 ;  3  W.  B.  202. 

Since  the  15  &:  16  Vict.  c.  86,  the  trustees  of  a 
mortgage  represent  the  cestuis  que  trastent 
sufficiently  to  protect  the  mortgagor ;  but  where 
the  surviving  trustees,  or  the  representatives  of 
the  trustees,  alone  are  parties,  the  court  requires 
the  cestuis  que  trustent  to  be  also  represented,  ia 
order  to  secure  the  due  application  of  the  trust 
property.    Stansfield  v.  AohMn^  16  Beav.  189. 

Ord.  ZYI.  r.  8.] — ^Foreclosure  action  by  a  first 
mortgagee  against  the  mortgagor,  and  a  second 
mortgagee,  who  had  become  bankrupt.  The 
second  mortgagee  was  a  trustee  of  the  money 
secured  by  his  mortgage,  for  various_penon8 : — 
Held,  that,  notwithstanding  Ord.  X VL  r.  8,  the 
persons  beneficially  interested  under  the  second 
mortgage  were  necessaiy  parties  to  the  action. 
FraneU  v.  HarrUon,  69  L.  J.,  Ch.  248  ;  43  Ch.  D. 
183  ;  61  L.  T.  667  ;  38  W.  B.  329. 

Ord.  ZYI.  r.  9.] — In  a  foreclosure  action  an 
order  had  been  made  in  chambers,  under  OnL 
XVI.  r.  9,  authorising  two  of  a  large  class  of 
persons,  all  having  the  same  interest  in  the 
equity  of  redemption,  to  defend  in  the  action  on 
behafi  and  for  the  benefit  of  the  others  : — Held, 
that  a  foreclosure  order  could  not  be  made  unless 
all  the  persons  interested  in  the  equity  of  redemp- 
tion were  parties  to  the  action.  Griffith  v. 
Pound,  69  L.  J.,  Ch.  622 ;  46  Ch.  D.  663. 


J.  After  AsBigxunent. 

Generally.] — Mortgagee,  having  assigned  the 
whole  of  his  interest,  need  not  be  made  a  party 
to  a  redemption  bill.  Norruh  v.  Marshall,  5 
Madd.  476. 

Wiihout  Xortgagor.]— Heir  of  mortgagor  need 
not  bring  original  mortgagee  before  court  where 
latter  has  assigned  without  mortgagor  joining. 
Hill  V.  Adams,  1  Atk.  39. 

WitneiMd  by  Xortgagor.]— In  this  caae  the 
original  mortgagee  who  had  assigned,  was  made 
a  defendant,  the  mortgagor  not  l^ng  a  party  to 
the  deed ;  but  being  a  witness  to  the  deed. 
Master  of  the  Rolls  said,  there  should  have  been. 
a  direct  charge  that  he  knew  the  contents  of  the 
deed,  and  agreed  thereto.  Jamieson  v.  JSnalish, 
2  Moll.  337. 

Transfer  pendente  lito.] — ^The  plaintiff,  in  a 
bill  to  redeem,  transferred  the  mortgage  property 
pendente  lite : — Held,  that  the  suit  could  not 
proceed  in  the  absence  of  the  transferee. 
Johnson  V.  7%omas,  11  Beav.  601. 

k.  Transferee  after  Beoree. 

Generally.] — If  a  party  to  a  foreclosure  action 
has  assigned  his  interest  after  decree,  the  assignee 
may  be  made  a  party  to  the  action  even  after  the 
order  for  foreclosure  absolute.  Campbell  y.  Holy- 
land,  47  L.  J.,  Ch.  146 ;  7  Ch.  D.  166  ;  38  L.  T. 
128  J  26  W.  R.  109. 

16  4  16  Vict.  e.  86.]— After  a  decree,  a  mort. 
gage  of  the  property,  the  subject-matter  of  the 
suit,  was  created,  and  an  order  was  made,  upon 
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further  consideration,  the  mortgagees  not  being 
made  parties  : — Held,  that  the  52nd  section  of 
the  15  &:  16  Yict.  c.  86,  applied,  and  that  a 
supplemental  bill  was  not  necessary.  Freeman 
V.  PeTtninfftofij  31  L.  J.,  Ch.  216  ;  5  L.  T.  514 ; 
10  W.  R.  184— L.JJ. 


L  Other  Cases. 

Two  Estatei.] — ^A  mortgagee  of  two  estates 
^ed  a  bill  against  the  mortgagor  and  a  second 
mortgagee  of  one,  praying  a  foreclosure  of  that 
only,  alleging  that  the  mortgagor  had  sold  the 
other  to  a  purchaser  without  notice  : — Held,  that 
such  a  purchaser  was  a  necessary  party.  Payne 
▼.  Compton,  2  Y.  &  C.  457. 

Two  estates  being  mortgaged  together,  on  the 
death  of  the  mortgagee,  the  equity  of  redemption 
of  the  one  devolves  on  A.,  that  of  the  other 
on  B.  B.  is  a  necessary  party  to  a  bill  by  A. 
for  redemption.  Chdmondeley  v.  Clinton^  2 
J.  &  W.  2 ;  22  R.  R.  84.     Affirmed,  4  Bligh,  1. 

Whether  a  devisee  and  heir-at-law  can  join  In 
a  bill  claiming  an  equity  of  redemption  upon  the 
allegation  that,  questions  having  arisen  as  to 
which  of  them  was  entitled  to  It,  they  had  agreed 
to  divide  it  between  them,  quaere,    id,  185. 

Annuitants.] — Annuitants  prior  to  a  mortgage 
need  not  be  made  parties  to  a  suit  by  the  mort- 
gagee against  the  mortgagor  for  a  ssde,  but  the 
estate  must  be  sold  subject  to  the  annuities. 
Delabere  v.  Norwood^  3  Swanst.  144,  n. 

A  prior  annuitant,  or  jointress,  Is  not  a  necessary 
carty  to  a  bill  of  foreclosure.  All  prior  incum- 
brancers, whose  rights  ought  to  be  ascertained 
and  provided  for  by  the  decree,  are  necessary 
parties  to  the  cause.    Taite  v.  Pallas,  1  Hog.  261. 

An  annuitant  is  an  unnecessary  party  to  a 
bill  of  foreclosure  by  a  mortgagee  of  lands  subject 
to  an  annuitant.  Paynes  v.  Oreaghy  2  Ir.  Eq.  R. 
190. 

Annuitants,  whose  claims  are  subsequent  to 
the  plaintiff,  are  necessary  parties  to  a  bill  for 
a  sale.  Every  incimibrancer,  having  a  specific 
Uen  on  lands,  whose  rights  will  be  taken  away 
and  divested  by  the  decree,  ought  to  be  a  party  to 
the  cause.    Bodkin  v.  FUzpatruskf  1  Hog.  308. 

Surety.] — A  surety  who  covenants  for  pay- 
ment of  tne  mortgage  money  is  not  a  necessary 
party  to  a  foreclosure  suit,  if  he  has  paid  nothing. 
^edge  v.  Matson,  25  Beav.  810. 

Tenant— Where  Leaae  after  Xortgage  im- 
j»eached.] — If  mortgagee  desire  to  impeach  a  lease 
made  after  mortgage  executed,  he  must  make  the 
tenant  a  party  to  the  foreclosure  suit.  Murtin 
V.  WalJier,  Sau.  &  8c.  139. 

Incnmhraneer  prior  to  Creditor.] — A  prior 
incumbrancer  may  Insist  that  he  will  not  be 
made  a  party  to  a  suit  by  a  puisne  creditor  for 
any  purpose  but  that  of  being  redeemed.  If  he 
should  do  so,  the  estate  must  be  sold,  subject  to  his 
.prior  incumbrance.    Fisher  v.  Barry,  Beat.  143. 

Aisignee  of  Bankrupt.] — ^After  issue  joined  in 
a  foreclosure  suit,  the  plaintiff  discovered  that, 
prior  to  the  creation  of  his  mortgage  security, 
the  defendant,  the  mortgagor,  had  become  bank- 
rupt, whereupon  the  court  gave  the  plaintiff 
leave  to  amend  his  bill  by  making  the  assignees 
defendants,  the  bankrupt  still  being  retained  as 
a  defendant  on  the  record.  Hanson  v.  Preston, 
^  Y.  &  C.  229. 


Olebe  Land— Patron.] — A  vicar  is  a  person 
having  a  limited  interest  within  the  meaning  of 
8.  3  of  the  Landowners  West  of  England  and 
South  Wales  Land  Diainage  and  Inclosure  Com- 
panies Act,  and  may  charge  his  glebe  land  there- 
under. To  a  foreclosure  action  under  such  a 
mortgage,  the  patron  of  the  living  is  not  a  neces- 
sary party.  Goodden  v.  Coles,  69  L.  T.  309  ;  36 
W.  R.  828. 

Persons  Permitted  to  Enter.]- Where  B.  and 
G.  were  permitted  by  a  mortgagee  to  enter  upon 
the  working  of  a  mortgagor's  mine,  sell  the 
mortgaged  property,  and  receive  the  value,  they 
were  properly  made  parties  in  a  suit  to  redeem. 
Hood  V.  EaMon,  2  Giff.  692 ;  2  Jur.  (N.S.)  729  ; 
4  W.  R.  576. 

Beeeiver.]— In  a  suit  in  which  the  priorities  of 
different  incumbrances  on  an  estate  were  deter- 
mined, a  receiver  had  been  appointed.  A.  B., 
who  claimed  to  be  first  incumbrancer,  not  having 
been  made  a  party  to  that  suit,  filed  a  bUl  of 
his  own  to  establish  his  right : — Held,  that  the 
receiver  was  not  a  necessary  party,  and  but  for 
the  decision  in  Letois  v.  ZmcKe  (LorS)  (2  Sim. 
388)  he  would  have  been  considered  an  improper 
party.  Smith  v.  J^ngham  (EarV),  7  Beav.  357  ; 
8  Jur.  479. 

Perion  having  no  Intereet.] — A  mortgagee  in 
fee  died  Intestate  ;  his  heiress-at-law  was  abo  his 
administratrix  ;  die,  by  will,  devised  all  estates 
vested  in  her  as  mortgagee  to  two  trustees,  whom 
she  also  appointed  executors,  and  by  a  codicil 
appointed  the  husband  of  her  heiress-at-law  ^  to 
be  a  trustee  and  executor  of  her  will,  jointly " 
with  the  two  trustees  named  in  the  will,  and 
died.  The  two  trustees  named  in  the  will  dis- 
claimed the  devise  and  renounced  probate,  but 
the  husband  proved.  He  and  his  wife  filed  their 
bill  against  the  mortgagor,  offering  to  reconvey 
and  for  a  foreclosure.  At  the  hearing,  the 
mortgagor  objected  that  the  heiress-at-law  had 
no  Interest,  and  was  Improperly  made  a  co-plain- 
tiff, and  he  asked  the  dismissal  of  the  bill : — 
Held,  that  she  had  no  interest,  and  that,  though 
the  objection  would  have  prevailed  if  it  had  been 
made  by  demurrer,  yet  she  was  not  so  improper 
a  party  as  that  ii&  court  would  entertain  the 
objection  at  the  hearing ;  but  the  court  allowed 
no  additional  costs  occasioned  by  her  being  made 
plaintiff,  or  of  evidence  in  support  of  her  pedigree. 
Pearce  v.  Wathins,  5  De  G.  &  Sm.  315  ;  16  Jur. 
832. 

2.  Suits  pob  Account. 

Where  Mortgagee  in  PoMeision  Aisigns  Orer.] 

— If  a  mortgagee  in  possession  assign  over,  and 
the  mortgagor  prefer  ids  bill,  suggesting  that  the 
debt  is  fully  paid,  and  for  an  account  of  the 
surplus,  he  must  make  the  mortgagee  and  all 
the  assignees  parties ;  but  if  the  bill  be  brought 
for  an  account,  and  to  pay  what  is  due,  he  need 
not  make  the  mortgagee  a  party.  Awm,,  2 
Free.  C.  C.  59. 

Assignor  of  Equitable  Interest.] — E.  was 
entitled  to  one  equal  fourth  part  or  share  of  and 
in  one  equal  eighth  part  or  share  of  the  proceeds 
to  arise  from  real  and  personal  estates  directed 
by  a  testator  to  be  sold  and  converted.  E.  mort- 
gaged his  share  to  the  plaintiff  to  secure  1,500^. 
and  interest  and  further  advances.  The  principal 
being  unpaid,  and  the  interest  in  arrear,  the 
plaintiff  filed  a  bill  against  the  trustee,  not 
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making  the  cestui  que  trust  (the  assignor)  a 
party.  The  prayer  of  the  bill  was  for  an  injunc- 
tion, an  accoont,  and  payment  merely.  The 
defendant  demnnied  for  want  of  parties,  thereby 
admitting  the  statements  in  the  bill : — Held,  that 
the  assignor  was  a  necessary  party,  notwithstand- 
ing the  sum  was  an  equitable  chose  in  action, 
and  of  ascertained  amount.  Levinger  v.  Chrom^ 
hie,  27  L.  T.  637  ;  21  W.  R.  37. 

Assignment  without  Priority  of  Xortgagor.] 

— In  an  assignment  of  mortgage  without  the 
authority  or  privity  of  mortgagor,  the  last  assignee 
only  is  necessary  party  to  bill  by  mortgagor  to 
account.  Chamben  v.  Ooldwi%  9  Ves.  269  ;  7 
R.  R.  181. 

Mortgagoe  of  Tolli.] — ^To  a  bill  by  a  mortgagee 
of  the  tolls  of  a  turnpike  road,  for  the  pa3rment 
oat  of  the  toUs  of  money  due  to  him  for  principal, 
and  a  long  arrear  of  interest  on  his  mortgage  of 
the  tolls,  all  the  other  mortgagees  of  the  tolls  are 
necessary  parties.  MellUh  v.  Brooks^  8  Beav. 
22  ;  9  L.  J.,  Ch.  362  ;  4  Jur.  739. 

Under  a  local  turnpike  act,  a  mortgagee  of  the 
tolls,  who  took  possession,  was  bound  to  pay  the 
interest  on  ^  the  mortgages  pari  passu,  but  the 
principal  was  only  to  be  paid  by  means  of  a 
sinking  fund.  Under  the  general  turnpike  act, 
a  mortgagee  in  possession  was  authorised  to  pay 
the  principal  as  well  as  the  interest.  Some 
mortgagees  took  possession,  and  one  of  the 
trustees  of  the  road  filed  a  bill  against  them  for 
an  account : — Held,  that  the  mortgagees,  being 
interested  in  the  question  as  to  the  payment  of 
the  principal  moneys,  were  necessary  parties  to 
the  suit  Watts  y,  Eglington  (Jjord)^  16  L.  J.,  Ch. 
412. 

Supplemental  Suit.] — A  decree  for  redemption 
and  general  account,  &c.,  having  been  made  in 
the  original  and  revived  causes  in  favour  of  the 
supposed  devisee,  it  cannot  be  restricted  in  the 
supplemental  suit  to  an  account  to  be  taken  as 
between  the  executors  and  mortgagees,  &c.,  to 
the  time  of  the  death  of  the  devisor,  dismissing 
the  bill  as  it  regards  the  interest  of  the  devisee ; 
for  the  devisee  is  a  necessary  party  to  the  account. 
JlylaTuU  V.  LcUouche^  2  Bligh,  667. 

Aeeount  against  Devisor  without  Devisee.] — 
In  a  suit  to  redeem  against  the  devisee  of  the 
mortgage,  an  account  of  the  rents  received  by 
the  devisor  may  be  obtained  without  his  being 
represented  on  the  record.  Truloch  v.  Bohey^  15 
Sim.  277. 


S.  COSTS  AND  EXPENSES. 

1.  Of  Preparation  of  Mortga^e^  1832. 

2.  Collateral,  1833. 

3.  Rights  arid  LiahilUies  of  Mortgagee,  1837. 

4.  Of  Redemption,  1849. 

5.  Foreclosure,  18.51. 

6.  Between  several  Incumhrancers,  1854. 

7.  Under  Decree  for  Sale,  1857. 

8.  In  Administration  Suitx,  1859. 

9.  Bankruptcy,  1862. 

10.  Disclaimer,  1864. 

11.  Of  Transfer,  1869. 

12.  Assignment  pendente  lite,  1869. 

13.  Of  Appeal,  1870. 

14.  Scale,  1870. 

15.  Taxation,  1871. 

16.  Under  7  Geo.  2,  c.  20,  1871. 


1.  Of  PBKPARATIOy  OF  MOBTGAOB. 

Of  Perusal.] — Mortgagee's  solicitor,  at  the 
time  of  ^e  loan,  perused  the  title  deeds,  and 
was  paid  the  costs  therefor  by  the  mortgagor. 
After  the  decree  for  sale  in  the  mortgage  cause, 
the  same  solicitor  prepared  the  abstract  of  title 
under  the  138tli  general  order,  which,  though 
deducing  the  title  to  the  time  of  sale,  did  not 
contain  any  new  deeds.  The  master  having^ 
refused  to  allow  the  costs  of  perusing  the  deeds, 
the  court  refused  to  send  back  hu  taxation. 
Scott  V.  JRng,  7  Jr.  Eq.  R.  483. 

CouniePi  Fee  fbr  Settling.] — ^Where  the  court 
had  ordered  in  a  suit  that  money  should  be , 
raised  by  mortgage,  and  the  mortgage  deed  W9& 
submitted  to  counsel  on  behalf  of  Uie  mortgagee, 
the  fees  for  settling  the  deed  were  directed  to  be 
allowed  by  the  officer  in  taxing  the  mortgagee's 
costs,  the  mortgagee  having  be^  ordered  to  have 
his  costs,  chaj^es  and  expenses.  NickoUon  ▼. 
Jeyes,  22  L.  J.,  Ch.  833  ;  1  W.  B.  278. 

Of  Deeds  not  forming  Part  of  the  Seeurlty.] — 
A  mortgagor  cannot  be  chaiged  with  the  expenses 
of  preparing  a  deed  of  declaration  of  trusty  from, 
the  mortgagee  to  a  cestui  que  tmst,  who 
advanced  the  money  to  the  mortgagor,  as  such 
deed  forms  no  part  of  the  security  of  the  mort- 
gage. Martin  v.  Bamter,  2  M.  &  P.  240 ;  & 
Bing.  160 ;  6  L.  J.  (0.8.)  C.  P.  242. 

Of  Action  against  Xortgagor  by  Third  Party.] 
— D.,  having  given  a  cognovit  for  367/.,  mort- 
gaged certain  premises  as  a  security  for  the 
payment  of  that  sum,  and  the  costs  of  the  judg- 
ment, and  all  other  costs  and  chaiges  whatsoever 
attending  the  same.  The  mortgagee  having 
levied  execution,  her  right  to  the  goods  seised 
was  disputed  in  actions  at  the  suit  of  certain 
persons  who  claimed  to  be  assignees  of  D.  under 
a  bankruptcy.  The  mortgagee  failed  upon  a 
first  trial,  but  succeeded  in  a  second,  D.  not 
proving  to  be  a  bankrupt : — Held,  that  the  mort- 
gagee could  not  daim  from  D.  the  costs  of  this 
action,  as  costs  or  charges  attending  the  judgment 
confessed  by  D.  Doe  d.  HoU  v.  Roe,  6  Bing. 
447  ;  4  M.  &  P.  177  ;  8  L.  J.  (o.s.)  C.  P.  147. 

When  Loan  goes  oflH — Where  a  n^otiation 
for  a  mortgage  goes  off  through  the  default  of 
the  mortgagor,  the  mortgagee's  attorney  cannot 
recover  his  costs  from  the  mortgagor,  in  the 
absence  of  an  express  contract  on  the  part  of 
the  latter  to  pay  them.  WiUsinson  v.  Orant^  1^ 
C.  B.  319  ;  25  L.  J.,  C.  P.  233. 

Where,  upon  a  negotiation  for  a  loan,  the 
borrower  agreed,  in  case  the  loan  went  off,  to 
pay  the  lender's  reasonable  costs : — Held,  that 
this  meant  legal  costs  only,  and  did  not  include 
the  commission  which  had  been  charged  by  the 
bankers,  by  reason  of  the  lender  withdrawing 
the  money  from  the  bank  without  notice. 
Blaheley,  In  re,  9  Jur.  (N.S.)  1265  ;  8  L.  T.  343 ; 
11  W.  B.  656.  S.  a,  nom.  Blaketley  and 
Beswich,  In  re,  32  Beav.  379. 

When  the  n^otiatious  for  a  mortgage  are 
broken  off  owing  to  the  proposed  mortgagee  being 
dissatisfied  with  the  security  upon  investigation, 
the  proposed  mortgagor  has  no  claim  upon  the 
proposed  mortgagee  for  the  costs  attending  the 
investigation ;  but,  if  the  n^otiations  go  off 
without  such  reason,  the  proposed  mortgagee  may 


1838 


MORTGAGE— Co«<»  and  Ententes. 


1834 


recover  his  costs  reasonably  incurred.    Carter  v. 
Merrion,  32  L.  T.  663. 

Where  a  treaty  for  a  loan  on  mortgage  goes 
ofEf  the  lender  not  being  satisfied  with  the  title, 
and  there  being  no  stipulation  as  to  title,  or  as 
to  costs  in  the  event  of  the  treaty  going  off,  the 
proposed  lender  cannot  recover  the  costs  inci- 
dental to  the  investigation  of  the  title.  Melbourne 
V.  CoUrell,  5  W.  R.  884. 

Where  B.,  being  desirous  of  raising  a  sum  of 
money  upon  mortgage,  employed  an  attorney  for 
the  purpose,  who  applied  to  A.,  an  attorney, 
telling  him  at  the  same  time  the  name  of  his 
principal,  and  A.  agreed  to  advance  the  money 
on  behalf  of  a  client,  but  ultimately  the  negotia- 
tion failed  from  a  defect  of  title  : — Held,  that  A. 
could  not  maintain  an  action  against  B.  for  his 
fees,  although  it  was  proved  to  be  the  practice 
for  the  proposed  borrower  to  pay  the  expenses  of 
the  proposed  lender ;  the  course  being  for  the 
attorney  of  the  latter  to  send  his  bill  to  the 
attorney  of  the  former,  who,  if  the  bill  was 
reasonable,  recommended  his  client  to  pay  it. 
Rigley  v.  DayUn,  2  Y.  &.  J.  83 ;  31  R.  K.  554. 
See  urUtell  v.  Moblneony  3  Scott,  329 ;  3  Bing. 
(N.O.)  10 ;  6  L.  J.,  C.  P.  313  ;  Webb  v.  Rfiodee, 
Id.  732  ;  4  Scott,  497  ;  6  L.  J.,  C.  P.  212. 

By  a  written  agreement,  preliminary  to  an 
intended  mortgage,  the  plaintiff  undertook  to 
advance  to  the  defendant  a  sum  on  the  mortgage 
of  certain  named  premises ;  the  defendant  was 
to  deliver  a  complete  abstract  of  title  to  the 
plaintiff's  solicitor  within  a  week  after  the  date 
of  the  agreement,  and  to  produce  the  title  deeds 
necessary  to  verify  the  abstract,  and  deduce  a 
marketable  title  within  a  month  from  such 
delivery.  If  the  defendant  did  not  do  so  at 
either  period,  the  plaintiff  was  to  have  the 
option  of  considering  the  agreement  void.  It 
was  then  agreed  that  the  defendant  should  forth- 
with pay  the  plaintiff  all  costs  and  charges 
incurred  by  him  in  investigating  the  title  to 
the  premises.  Abstracts  were  delivered,  but 
disclosed  no  title  to  some,  and  a  defective  title 
to  other  parts  of  the  premises.  The  time  for 
completing  the  title  expired  on  the  24th  of 
September,  1831,  but  the  negotiations  went  on 
till  14th  of  May,  1832;  the  defendant  had 
repeated  notice  between  those  dates  that  the 
plaintiff's  money  was  lying  idle,  but  he  tried  to 
amend  his  title  till  the  latter  day,  when  it 
remained  defective,  and  the  bargain  was  broken 
off  : — Held,  that  the  original  contract  remained 
in  force,  and  that  its  terms  were  not  sufficiently 
comprehensive  to  enable  the  plaintiff  to  recover 
interest,  or  more  than  the  costs  of  investigating 
the  title.  Sweetland  v.  Smitli^  3  Tyrw.  491  ;  1 
O.  &  M.  585  ;  2  L.  J.,  Ex.  190. 

2.  Collateral. 

u.  Protection  of  Estate  or  Security,  1833. 

b.  Of  obtaining  Administration,  1836. 

c.  Of  obtaining  Deeds,  1886. 

a.  Proteotloii  of  Estate  or  Seonrlty. 

Oenarally.] — A  mortgage  deed  provided  that 
it  should  be  a  security,  not  only  for  the  principal 
flums  advanced,  and  interest,  but  also  for  the 
costs  of  preparing  the  deed,  and  for  all  costs 
which  might  be  incurred  by  the  mortgagee  in 
flelling  the  property,  or  in  any  actions  or  suits 
relating  to  it.  The  mortgagor  filed  a  bill  to 
redeem,  and  a  decree  was  made  directing  an 


account  of  what  was  due  to  the  defendant  for 
principal  and  interest  under  the  mortgage  deed, 
and  an  account  of  sale  moneys,  rents  and  profits 
received  by  the  defendant.  In  taking  the  accounts 
the  defendant  carried  in  a  claim  for  costs  incurred 
in  legal  proceedings  relating  to  the  property, 
which  the  chief  clerk  refused  to  enteriain,  and 
the  defendant  then  appealed  ^m  the  decree  : — 
Held,  by  Selwyn,  L.J.,  that  the  decree  was 
right,  for  that  all  costs  properly  incurred  in  the 
actions  might  be  claimea  under  it  as  just  allow- 
ances ;  and  by  Giffard,  L.J.,  that  the  costs 
might  be  claimed  under  the  decree  as  principal 
moneys  due  under  the  deed.  Blackford  v.  Davis, 
L.  R.  4  Ch.  304  ;  20  L.  T.  199  ;  17  W.  R.  336. 

Of  defending  Xortgago.] — Mortgagee  having 
been  at  great  charges  to  defend  a  suit  at  law, 
brought  by  the  heir  of  the  mortgagor,  who 
endeavoured  to  defeat  the  mortgage  by  an 
entail,  but  could  not  prevail,  upon  a  bill  after- 
wards brought  by  the  heir  to  redeem  mortgage, 
allowed  his  full  costs  expended  in  that  suit,  and 
not  tied  down  to  the  costs  taxed.  Ramsden  v. 
Langley^  2  Yem.  536. 

A  mortgagee  being  requested  by  the  mort- 
gagor to  defend  the  mortgaged  premises,  in  an 
action  which  was  instituted  against  them,  and 
failing  in  said  action,  was,  nevertheless,  held 
entitled,  as  against  puisne  incumbrancers  and 
mortgagees,  to  be  paia  the  costs  incurred  in  such 
action,  in  the  same  priority  with  his  mortgage 
debt.    Barry  v.  Stawell,  1  l)r.  &  WaL  618. 

Where  a  mortgagee  has  been  put  to  expenses 
in  defending  the  title  to  the  estate,  the  defence 
being  for  the  benefit  of  all  parties  interested,  he 
is  entitled  to  charge  such  expenses  against  the 
estate ;  but,  if  his  title  to  the  mortgs^  only  is 
disputed,  the  costs  of  his  defence  should  not  be 
borne  by  the  estate  as  against  parties  interested 
in  the  equity  of  redemption,  unless  they  can  be 
shown  to  have  concurred  in  or  assisted  the 
litigation.    Parker  v.  WatkinSy  1  Johns.  138. 

Of  ^eetment.]  —  The  court,  under  special 
circumstances,  and  considering  itself  bound  by 
the  terms  of  previous  decrees,  declined  to  give  a 
mortgagee  her  costs  of  an  ejectment,  brought  to 
recover  the  mortgaged  premises,  in  which  she 
had,  after  much  difficulty  and  opposition, 
recovered  a  verdict.  Horlock  v.  Smithy  1  Coll, 
C.  C.  298. 


Defending  Action  of  Treipast.] — Mort- 


gagee, after  the  death  of  the  mortgagor  and  the 
person  supposed  to  be  his  heir,  finds  the  mortgaged 
premises,  which  have  been  left  vacant  and  out  of 
repair,  occupied  by  lodgers  placed  there  by  M., 
the  owner  of  the  adjoining  house,  who  had 
entered  by  breaking  through  the  party  wall. 
Possession  having  been  obtained  by  the  mort- 
gagee, M.  enters  with  a  band  of  men  and 
recovers  possession.  The  mortgagee  brings  eject- 
ment, upon  the  advice  of  coimsel,  against  M., 
and  obtains  a  verdict.  M.  had  previously  brought 
an  action  of  trespass  against  the  mortgagee,  in 
which  he  was  nonsuited  : — Held,  that  the  mort- 
gagee was  entitled  to  receive  the  costs  of  the 
proceedings  in  ejectment  out  of  the  estate  of 
the  deceased  mortgagor,  but  not  the  costs  of 
defending  the  action  of  trespass.  Owen  t. 
Orottoh,  5  W.  R.  645. 

Of  obtaining  Stop-Order.]— The  mortgagee  of 
a  fund  in  court  is  entitled  to  the  expense  of 
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making  the  cestui  que  tnut  (the  BBsignor)  a 
party.  The  prayer  of  the  bill  was  for  an  injunc- 
tion, an  account,  and  payment  merely.  The 
defendant  demunied  for  want  of  parties,  thereby 
admitting  the  statements  in  the  bill : — Held,  that 
the  assignor  was  a  necessary  party,  notwithstand- 
ing the  sum  was  an  equitable  chose  in  action, 
and  of  ascertained  amount.  Levinffer  y.  Cfrom- 
hie,  27  L.  T.  537  ;  21  W.  R.  37. 

Assignment  without  Priority  of  Xortgagor.] 
— In  an  assignment  of  mortgage  without  the 
authority  or  privity  of  mortgagor,  the  last  assignee 
only  is  necessary  party  to  bill  by  mortgagor  to 
account.  Chambers  y.  Ooldwin,  9  Yes.  269  ;  7 
R.  R.  181. 

Xortgagee  of  Tollf .] — ^To  a  bill  by  a  mortgagee 
of  the  tolls  of  a  turnpike  road,  for  the  pa3rment 
out  of  the  toUs  of  money  due  to  him  for  principal, 
and  a  long  arrear  of  interest  on  his  mortgage  of 
the  tolls,  all  the  other  mortgagees  of  the  tolls  are 
necessary  parties.  MellUh  v.  BroehSf  3  Beav. 
22  ;  9  L.  J.,  Ch.  362  ;  4  Jur.  739. 

Under  a  local  turnpike  act,  a  mortgagee  of  the 
tolls,  who  took  possession,  was  bound  to  pay  the 
interest  on  all  the  mortgages  pari  passu,  but  the 
principal  was  only  to  be  paid  by  means  of  a 
sinking  fund.  Under  the  general  turnpike  act, 
a  mortgagee  in  possession  was  authorised  to  pay 
the  principal  as  well  as  the  interest.  Some 
mortgagees  took  possession,  and  one  of  the 
trustees  of  the  road  filed  a  bill  against  them  for 
an  account : — Held,  that  the  mortgagees,  being 
interested  in  the  question  as  to  the  payment  of 
the  principal  moneys,  were  necessary  parties  to 
the  suit.  Watts  v.  Eglington  QLord),  15  L.  J.,  Ch. 
412. 

Supplemental  Suit.] — ^A  decree  for  redemption 
and  general  account,  &c.,  having  been  made  in 
the  original  and  reviyed  causes  in  favour  of  the 
supposed  devisee,  it  cannot  be  restricted  in  the 
supplemental  suit  to  an  account  to  be  taken  as 
between  the  executors  and  mortgagees,  &c.,  to 
the  time  of  the  death  of  the  devisor,  dismissing 
the  bill  afl  it  regards  the  interest  of  the  devisee ; 
for  the  devisee  is  a  necessary  party  to  the  account. 
Jiylands  v.  Latouche,  2  Bligh,  567. 

Aooount  against  Devisor  without  Deyisee.] — 
In  a  suit  to  redeem  against  the  devisee  of  the 
mortgage,  an  account  of  the  rents  received  by 
the  devisor  may  be  obtained  without  his  being 
represented  on  the  record.  Trulooh  v.  Eobey,  16 
Sim.  277. 


S.  COSTS  AND  EXPENSES. 

1.  0/  Preparation  of  Mortgage,  1832. 

2.  Collateral,  1833. 

3.  Rights  and  Liabilities  of  Mortgagee,  1837. 

4.  Of  Redemption,  1849. 

5.  Foreclosure,  1851. 

6.  Betioeen  several  Incumbrancers,  1854. 

7.  Uiider  Decree  for  Sale,  1857. 

8.  In  Administration  Suitx,  1859. 

9.  Bankruptcy,  1862. 

10.  Disclaimer,  1864. 

11.  Of  Transfer,  l%^9, 

12.  Assignment  pendente  lite,  1869. 

13.  Of  Appeal,  1870. 

14.  Scale,  1870. 

15.  Taxation,  1871. 

16.  UTider  7  Geo.  2,  c,  20,  1871. 


1.  Of  Pseparatiok  of  Mostgaqb. 

Of  Penual.] — ^Mortgagee's  solicitor,  at  the 
time  of  the  loan,  perused  the  title  deeds,  and 
was  paid  the  costs  therefor  by  the  mortgagor. 
After  the  decree  for  sale  in  the  mortgage  cause, 
the  same  solicitor  prepared  the  abstract  of  title 
under  the  138t^  general  order,  which,  though 
deducing  the  title  to  the  time  of  sale,  did  not 
contain  any  new  deeds.  The  master  having 
refused  to  ^ow  the  costs  of  perusing  the  deeds^ 
the  court  refused  to  send  back  his  taxation. 
Soott  T.  Mng,  7  Ir.  Eq.  R.  483. 

Coonsel'i  Fee  fbr  Settling.] — ^Where  the  court 
had  ordered  in  a  suit  that  money  should  be. 
raised  by  mortgage,  and  the  mortgage  deed  wa» 
submitted  to  counsel  on  behalf  of  the  mortgagee, 
the  fees  for  settling  the  deed  were  directed  to  be 
allowed  by  the  officer  in  taxing  the  mortgagee*» 
costs,  the  mortgagee  having  been  ordered  to  have 
his  costs,  chafes  and  expenses.  Aicholson  t. 
Jeyes,  22  L.  J.,  Ch.  833  ;  1  W.  R.  278. 

Of  Deeds  not  forming  Part  of  the  Security.  J — 
A  mortgagor  cannot  be  charged  with  the  expensea 
of  preparing  a  deed  of  declaration  of  trust,  from 
the  mortgagee  to  a  cestui  que  trust,  wbo- 
advanced  the  money  to  the  mortgagor,  as  such 
deed  forms  no  part  of  the  security  of  the  mort- 
gage. Martin  v.  Baxter,  2  M.  &  P.  240 ;  & 
Bing.  160 ;  6  L.  J.  (O.S.)  C.  P.  242. 

Of  Aetion  against  Xortgagor  by  Third  Party.] 
— D.,  having  given  a  cognovit  for  357^.,  mort- 
gaged certain  premises  as  a  security  for  the 
payment  of  that  sutn,  and  the  costs  of  the  judg- 
ment, and  all  other  costs  and  charges  whatsoever 
attending  the  same.  The  mortgagee  having 
levied  execution,  her  right  to  the  goods  seized 
was  disputed  in  actions  at  the  suit  of  certaiiir 
persons  who  claimed  to  be  assignees  of  D.  under 
a  bankruptcy.  The  mortgagee  failed  upon  » 
first  trial,  but  succeeded  in  a  second,  D.  not 
proving  to  be  a  bankrupt : — Held,  that  the  mort- 
gagee could  not  claim  from  D.  the  costs  of  this 
action,  as  costs  or  charges  attending  the  judgment 
confessed  by  D.  Doe  d.  Holt  v.  Roe,  6  Bing. 
447  ;  4  M.  &  P.  177 ;  8  L.  J.  (CS.)  C.  P.  147. 

When  Loan  goes  ofM — ^Where  a  negotiation 
for  a  mortgage  goes  on  through  the  default  of 
the  mortgagor,  the  mortgagee's  attorney  cannot 
recover  his  costs  from  the  mortgagor,  in  the 
absence  of  an  express  contract  on  the  part  of 
the  latter  to  pay  them.  Wilkinson  v.  Crrantj  1^ 
C.  B.  319  ;  25  L.  J.,  C.  P.  233, 

Where,  upon  a  negotiation  for  a  loan,  the 
borrower  agreed,  in  case  the  loan  went  off.  to 
pay  the  lender's  reasonable  costs : — Held,  that 
this  meant  legal  costs  only,  and  did  not  include 
the  commission  which  had  been  charged  by  the 
bankers,  by  reason  of  the  lender  withdrawing 
the  money  from  the  bank  without  notioe. 
Blakeley,  In  re,  9  Jur.  (N.B.)  1265  ;  8  L.  T.  343 ; 
11  W,  B.  656.  S.  a,  nom.  Blakesley  and 
Beswick,  In  re,  32  Beav.  379. 

When  the  negotiations  for  a  mortgage  are 
broken  off  owing  to  the  proposed  mortgagee  being 
dissatisfied  with  the  security  upon  investigation, 
the  proposed  mortgagor  has  no  claim  upon  the 
proposed  mortgagee  for  the  costs  attending  the 
investigation;  but,  if  the  negotiations  go  off 
without  such  reason,  the  proposed  mortgagee  may 
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recover  his  costs  reasonably  incurred.    Carter  v. 
MerrioTi,  32  L.  T.  663. 

Where  a  treaty  for  a  loan  on  mortgage  goes 
oft,  the  lender  not  being  satisfied  with  the  title, 
and  there  being  no  stipulation  as  to  title,  or  as 
to  costs  in  the  event  of  the  treaty  going  ofE,  the 
proposed  lender  cannot  recover  the  costs  inci- 
dental to  the  investigation  of  the  title.  Melbourne 
V.  attreU,  6  W.  R.  884. 

Where  B.,  being  desirous  of  raising  a  sum  of 
money  upon  mortgage,  employed  an  attorney  for 
the  purpose,  who  applied  to  A.,  an  attorney, 
telling  him  at  the  same  time  the  name  of  his 
principal,  and  A.  agreed  to  advance  the  money 
on  behalf  of  a  client,  but  ultimately  the  negotia- 
tion failed  from  a  defect  of  title  : — Held,  tluit  A. 
could  not  maintain  an  action  against  B.  for  his 
fees,  although  it  was  proved  to  be  the  practice 
for  the  proposed  borrower  to  pay  the  expenses  of 
the  proposed  lender ;  the  course  being  for  the 
attorney  of  the  latter  to  send  his  bill  to  the 
attorney  of  the  former,  who,  if  the  bill  was 
reasonable,  recommended  his  client  to  pay  it. 
Rigley  v.  Daylin,  2  Y.  &.  J.  83  ;  31  R.  R.  554. 
See  wrUsell  v.  Bohinson^  3  Scott,  329 ;  3  Bing. 
(N.o.)  10 ;  5  L.  J.,  C.  P.  313 ;  Webb  v.  Rliodes, 
Id.  732  ;  4  Scott,  497  ;  6  L.  J.,  C.  P.  212. 

By  a  written  agreement,  preliminary  to  an 
intended  mortgage,  the  plaintiff  undertook  to 
advance  to  the  doEendant  a  sum  on  the  mortgage 
of  certain  named  premises ;  the  defendant  was 
to  deliver  a  complete  abstract  of  title  to  the 
plaintiffs  solicitor  within  a  week  after  the  date 
of  the  agreement,  and  to  produce  the  title  deeds 
necessary  to  verify  the  abstract,  and  deduce  a 
marketable  title  within  a  month  from  such 
delivery.  If  the  defendant  did  not  do  so  at 
either  period,  the  plaintiff  was  to  have  the 
option  of  considering  the  agreement  void.  It 
was  then  agreed  that  the  defendant  should  forth- 
with pay  the  plaintiff  all  costs  and  charges 
incurred  by  him  in  investigating  the  title  to 
the  premises.  Abstracts  were  delivered,  but 
disclosed  no  title  to  some,  and  a  defective  title 
to  other  parts  of  the  premises.  The  time  for 
completing  the  title  expired  on  the  24th  of 
September,  1831,  but  the  negotiations  went  on 
till  14th  of  May,  1832;  the  defendant  had 
repeated  notice  between  those  dates  that  the 
plaintiff's  money  was  lying  idle,  but  he  tried  to 
amend  his  title  till  the  latter  day,  when  it 
remained  defective,  and  the  bargain  was  broken 
off  : — Held,  that  the  original  contract  remained 
in  force,  and  that  its  terms  were  not  sufficiently 
comprehensive  to  enable  the  plaintiff  to  recover 
interest,  or  more  than  the  costs  of  investigating 
the  title.  Sweetland  v.  Smith,  3  Tyrw.  491  ;  1 
O.  &  M.  585  ;  2  L.  J.,  Ex.  190. 

2.  Collateral. 

a.  Protection  of  Estate  or  Security,  1833. 

b.  Of  obtaining  Administration,  1836. 
e.  Of  obtaining  Deeds,  1836. 

a.  Protectloii  of  Estate  or  Seonrlty. 

Oenerally.] — A  mortgage  deed  provided  that 
it  should  be  a  security,  not  only  for  the  principal 
«ums  advanced,  and  interest,  but  also  for  the{ 
costs  of  preparing  the  deed,  and  for  all  costs 
which  might  be  incurred  by  the  mortgagee  in 
selling  the  property,  or  in  any  actions  or  suits 
relating  to  it.  The  mortgagor  filed  a  bill  to 
redeem,  and  a  decree  was  made  directing  an 


account  of  what  was  due  to  the  defendant  for 
principal  and  interest  under  the  mortgage  deed, 
and  an  accouut  of  sale  moneys,  rents  and  profits 
received  by  the  defendant  In  taking  the  accounts 
the  defendant  carried  in  a  claim  for  costs  incurred 
in  legal  proceedings  relating  to  the  property, 
which  the  chief  clerk  refused  to  entertain,  and 
the  defendant  then  appealed  from  the  decree  : — 
Held,  by  Selwyn,  Ij.J.,  that  the  decree  was 
right,  for  that  idl  costs  properly  incurred  in  the 
actions  might  be  claimea  under  it  as  just  allow- 
ances; and  by  Giffard,  L.J.,  that  the  costs 
might  be  claimed  under  the  decree  as  principal 
moneys  due  under  the  deed.  Blcuikford  v.  Davie, 
L.  R.  4  Ch.  304  ;  20  L.  T.  199  ;  17  W.  R.  336. 

Of  defending  Xortgage.l — Mortgagee  having 
been  at  great  charges  to  defend  a  suit  at  law, 
brought  by  the  heir  of  the  mortgagor,  who 
endeavoured  to  defeat  the  mortgage  by  an 
entail,  but  could  not  prevail,  upon  a  bill  after- 
wards brought  by  the  heir  to  redeem  mortgage, 
allowed  his  full  costs  expended  in  that  suit,  and 
not  tied  down  to  the  costs  taxed.  Rameden  v. 
Langley,  2  Vem.  536. 

A  mortgagee  being  requested  by  the  mort- 
gagor to  defend  the  mortgaged  premises,  in  an 
action  which  was  instituted  against  them,  and 
failing  in  said  action,  was,  nevertheless,  held 
entitled,  as  against  puisne  incumbrancers  and 
mortgagees,  to  be  paid  the  costs  incurred  in  such 
action,  in  the  same  priority  with  his  mortgage 
debt.     Barry  v.  Stavoell,  1  Dr.  &  WaL  618. 

Where  a  mortgagee  has  been  put  to  expenses 
in  defending  the  title  to  the  estate,  the  defence 
being  for  the  b^iefit  of  all  parties  interested,  he 
is  entitled  to  charge  such  expenses  against  the 
estate ;  but,  if  his  title  to  the  mortg^pe  only  is 
disputed,  the  costs  of  his  defence  should  not  be 
borne  by  the  estate  as  against  parties  interested 
in  the  equity  of  redemption,  unless  they  can  be 
shown  to  have  concurred  in  or  assisted  the 
litigation.    Parker  v.  WatMne^  1  Johns.  138. 

Of  ^eetment.]  —  The  court,  under  special 
circumstances,  and  considering  itself  bound  by 
the  terms  of  previous  decrees,  declined  to  give  a 
mortgagee  her  costs  of  an  ejectment,  brought  to 
recover  the  mortgaged  premises,  in  which  she 
had,  after  much  difficulty  and  opposition, 
recovered  a  verdict.  Horloek  v.  Smithy  1  Coll. 
C.  C.  298. 


Defending  Action  of  Treipasi.] — ^Mort- 


gagee, after  the  death  of  the  mortgagor  and  the 
person  supposed  to  be  his  heir,  finds  ^e  mortgaged 
premises,  which  have  been  left  vacant  and  out  of 
repair,  occupied  by  lodgers  placed  there  by  M., 
the  owner  of  the  adjoining  house,  who  had 
entered  by  breaking  through  the  party  wall. 
Possession  having  l^n  obtained  by  the  mort- 
gagee, M.  enters  with  a  band  of  men  and 
recovers  possession.  The  mortgagee  brings  eject- 
ment, upon  the  advice  of  counsel,  against  M., 
and  obtains  a  verdict.  M.  had  previously  brought 
an  action  of  trespass  against  the  mortgagee,  in 
which  he  was  nonsuited  : — Held,  that  the  mort- 
gagee was  entitled  to  receive  the  costs  of  the 
proceedings  in  ejectment  out  of  the  estate  of 
the  deceived  mortgagor,  but  not  the  costs  of 
defending  the  action  of  trespass.  Owen  v. 
Crouch,  6  W.  R.  645. 

Of  obtaining  Stop-Order.]— The  mortgagee  of 
a  fund  in  court  is  entitled  to  the  expense  of 
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obtaining  a  stop-order  on  the  fund  in  a  case  in 
which  he  is  empoweied  by  the  mortgage  deed  to 
apply  to  the  court  for  that  purpose ;  but  such 
expenses  are  not  allowed  by  the  taxing  master 
under  the  common  order  to  tax  the  costs  of  the 
mortgagee.  WaddUove  v.  Taylor ^  6  Hare,  807 ; 
17  L.  J.,  Ch.  408. 

A  fund  haying  become  distributable,  a  mort- 
gagee, with  notice  that  the  parties  entitled 
had  presented  a  petition  for  payment  out  of 
court  to  the  mortgagee  and  to  themselves,  having 
applied  for  a  stop-order,  was  refused  his  costs 
of  his  application.  Hoole  v.  Rohertt,  12  Jur. 
108. 

Of  Suit  against  Purehaier  for  Speeiflo  Per- 
formanea.] — ^A  mortgagee  had  a  power  of  sale, 
and  of  retaining  his  costs,  charges  and  expenses. 
He  sold ;  but  the  purchaser  resisted  the  com- 
pletion, on  the  ground  of  misdescription.  Being 
advised  by  counsel  that  the  objection  was 
untenable,  he  filed  a  bill  for  specific  perform- 
ance, which  was  dismissed  with  costs  ; — Held, 
upon  a  redemption,  that  he  could  not  charge  the 
costs  of  the  suit.  Peer 9  v.  Ceeley^  15  Beav. 
208. 

Of  Inoumbranseri  on  Lifo  Estate  in  Suit  for 
Sale  of  Inheritanee.] — Incumbrancers  on  a  life 
estate,  who  were  necessary  parties  to  a  suit  for 
the  purpose  of  selling  the  inheritance  to  pay  off 
charges  prior  to  that  life  estate,  are  only  entitled 
to  their  costs  against  that  life  estate,  and  not 
against  the  plaintiffs  generally.  EnnU  v.  Brady ^ 
1  Dr.  &  Wal.  720. 

Of  Inquiry  to  Absoss  Compensation  on  Pnr- 
chaie  under  Statutory  Powers.]  —  Mortgaged 
property,  the  subject  of  a  foreclosure  action, 
was  purchased  by  a  public  body  under  their 
statutory  powers,  and  the  sum  which  had  been 
assessed  for  compensation  was  paid  into  court : — 
Held,  that  the  mortgagee  was  only  entitled  to 
the  ordinary  inquiry  whether  anything  and  what 
was  due  to  him  for  any  and  what  costs,  charges 
and  expenses  properly  incurred  by  him  in  respect 
of  his  mortgage  security,  and  that  he  was  not 
entitled  to  an  expi'ess  direction  for  the  allowance 
of  his  extra  costs  (beyond  those  allowed  on 
taxation  between  himself  and  the  public  body) 
of  the  inquiry  to  assess  the  compensation.  Rees 
V.  Metropolitan  Board  of  TFor^*,  49  L.  J.,  Ch. 
620 ;  14  Ch.  D.  372 ;  42  L.  T.  685 ;  28  W.  R. 
614. 

Praotioo— Inquiry  directed  as  to  Costs  not  of 

Suit.] — In  a  foreclosure  suit  by  a  first  mortgagee 
against  subsequent  incumbrancers  and  the  mort- 
gagor, the  plaintiff  alleged,  and  the  mortgagor 
admitted,  that  the  costs  of  an  action  on  a  cove- 
nant were  properly  Incurred: — Held,  that  the 
decree  for  foreclosure  would  direct  an  inquiry  as 
to  costs  not  being  costs  of  the  suit.  Merriman 
V.  Bonner,  10  Jur.  (N.B.)  634 ;  10  L.  T.  88  ;  12 
W.  R.  461. 

Costs  incurred  after  Decree  and  Accounts 

taken.] — ^A  decree  for  foreclosure  being  made, 
the  mortgagee,  after  the  accounts  had  been  taken, 
incurred  further  costs  in  another  proceeding : — 
Held,  that  he  could  not,  by  petition,  obtain  an 
order  to  add  them  to  his  security.  Barron  v. 
Lancefield,  17  Beav.  208. 

See  aUo  next  eubdirUon, 


b.  Of  obtaining  Adxainlstration. 

Of  Citation  of  Vest  of  Kin.] — If  a  mortgagee 
of  leaseholds,  before  he  files  a  bill  of  foreclosure, 
is  under  the  necessity  of  citing  the  next  of  kin. 
of  the  deceased  mortgagor  before  the  ecclesias- 
tical court,  in  order  to  compel  them  to  take 
out  administration  to  the  deceased,  this  court 
will  not  allow  him  the  costs  of  the  citation, 
unless  he  states  his  case  for  them  on  his  bilL 
Ward  V.  Barton,  11  Sim.  534  ;  10  L.  J.,  Ch.  163  ; 
5  Jur.  405. 

Of  Mortgagee  as  Creditor  of  Xortgagor.] — On 

a  bill  by  an  heir  to  redeem,  the  mortgagee  was 
allowed  the  costs  of  taking  out  administration 
as  principal  creditor  of  the  mortgagor.  Ramtden 
V.  XangUy,  2  Yem.  636. 

To  Incnmbrancer  under  Will  of  Kortgagor.] 
— Mortgagee  allowed  costs  of  procuring  adminis- 
tration to  an  incumbrancer,  under  will  of  mort- 
gagor, as  a  necessary  party  to  foreclosure.  Hunt 
V.  Foume^y  9  Ves.  70. 

By  Mortgagor  to  Perfect  the  Title.] — A  mort- 
gagor, who  has  taken  out  letters  of  administration 
which  were  necessary  to  perfect  the  title  to  the 
mortgaged  property,  is  not  therefore  entitled 
to  be  paid  out  of  the  mortgaged  property  the 
expenses  of  so  doing.  Saundert  v.  Dunman^  47 
L.  J.,  Ch.  338  ;  7  Ch.  D.  825  ;  38  L.  T.  416  ;  26 
W.  R.  397. 

By  Husband  to  Wife,  after  Mortgage  of  Tl^ft's 
Beveriionary  Interest.] — ^A  husband  and  wife 
mortgaged  a  reversionary  interest  belonging  to 
the  wife.  The  husband  afterwards  executed  a 
creditors'  deed,  by  which  any  surplus  which 
remained  after  payment  of  his  creditors  belonged 
to  him.  After  the  death  of  the  wife  the  interest 
fell  into  possession ;  and  the  husband,  at  the 
request  and  cost  of  the  trustees  of  the  creditors* 
deed  who  expected  a  surplus,  took  out  adminis- 
tration to  his  wife.  On  the  death  of  the  husband 
his  administratrix  incurred  other  expenses  in 
perfecting  her  title  to  the  mortgaged  property : 
— Held,  that  the  costs  of  taking  out  aaministra- 
tion  were  only  incident  to  and  not  a  charge  on 
the  fund,  and  could  not  be  paid  out  of  it  as 
against  the  mortgagee.    Ih, 

o.  Of  obtaining  Deeds. 

By  Mortgagor.]  —  Three  mortgages,  on  the 
estates  of  distinct  mortgagors,  were  vested  in 
the  same  trustees  by  one  deed,  which  ^'as  pre- 
pared in  the  master's  office,  in  a  suit  for  exe- 
cuting the  trust.  Upon  the  application  of  one 
of  the  mortgagors  for  liberty  to  redeem  and  to 
have  his  mortgage  deed  delivered  up  to  him  : — 
Held,  that  he  was  entitled  to  have  the  deed  on 
his  executing  to  the  trustees  a  covenant  to  pro- 
duce it,  and  paying  the  costs  of  the  application ; 
and  that  the  costs  properly  Incurred  in  prepar- 
ing and  settling  the  covenant  should  be  borne 
by  the  mortgagee's  estate.  Capper  v.  Terring- 
ton,  1  ColL  C.  C.  103  ;  IS  L.  J.,  Ch.  239 ;  8  Jur. 
140. 

Deeds  in  Custody  of  Court.]  —  Where 


deeds  relating  to  mortgaged  property  (the  mort- 
gage being  absolute  at  law)  come  into  the 
custody  of  a  court  of  equity,  by  means  and  in 
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the  course  of  a  reasonable  and  proper  adminis- 
tration of  the  mortgagee's  estate,  the  costs  of 
remoTing  them  out  of  court,  upon  the  mortgage 
being  paid  off,  must  be  borne  by  the  mortgagor. 
Burden  v.  Oldaker,  1  CoXL  C.  C.  105 ;  13  L.  J., 
Ch.  240 ;  8  Jur.  418. 


Kortgagoe  Daelining  to  Aiiist.] — A  sum 


of  money,  part  of  a  testator^s  estate,  the  subject 
of  a  suit,  was  advanced  by  the  executors  upon 
a  mortgage  security.  The  mortgagor  had  no 
notice  of  the  suit.  Subsequently,  all  papers, 
including  the  title  deeds  of  the  mortgaged  pro- 
perty,  relating  to  Hie  testator's  estate,  were, 
under  an  order  of  the  court,  deposited  in  the 
master's  office.  The  mortgagor,  having  paid  off 
the  mortgage  money,  requested  the  mortgagees 
to  restore  to  him  his  title  deeds,  and,  on  their 
declining  to  take  any  steps  to  obtain  an  order 
for  the  delivery  of  them  out  of  the  master's 
office,  presented  a  petition  for  that  purpose : — 
Held,  that  the  mortgagor  was  entitled  to  have 
his  costs  of  the  petition.  Beed  v.  Freer^  18 
L.  J.,  Ch,  417  ;  8  Jur.  704. 

3.  Bights  and  Liabilities  of  Mobtoaoee. 

See  also  next  tub-head^  col.  1849,  foil. 

a.  In  General,  1837. 
h.  Misconduct,  1838. 
e.  Resisting  Redemption,  1840. 

d.  Paid  or  Overpaid,  1842. 

e.  After  Tender,  1843. 

/.  Equitable  Mortgagee,  1844. 
g,  Solicitor-Mortgagee,  1846. 

a.  In  General. 

Generally.] — Right  to  principal  and  interest 
generally  carries  costs.  Qammon  v.  Stone,  1  Yes. 
839. 

A  mortgagee  is  entitled  to  be  allowed,  in 
account  against  the  mortgagor,  all  expenses 
properly  incurred  for  the  recovery  of  the  mort- 
gage money.  Ellison  v.  Wright,  3  Russ.  458  ;  27 
R.  R.  108. 

A  mortgagee's  reasonable  costs  have  reference 
only  to  such  rights  as  his  mortgage  title  gives 
him.  Dryden  v.  Frost,  3  MyL  k  C.  670  ;  8  L.  J., 
Ch.  235  ;  2  Jur.  1030. 

Mortgagee,  under  circumstances,  not  allowed 

his  costs.    V.   Treeothich,  2  Y.  &  B. 

181  ;  13  R.  R.  57. 

Fetter  on  Redemption.] — ^As  a  mortgagee 
cannot  charge  his  mortgagor  with  more  than  his 
principal,  interest  and  costs,  he  is  not  entitled  to 
charge  the  mortgagor  with  any  sum  payable  for 
his,  the  mortgagee's,  own  benefit,  such  as  pro- 
fessional or  profit  costs  for  the  preparation  of 
the  mortgage  deed,  if  he  is  a  solicitor,  or  for  the 
valuation  of  the  property  for  the  purpose  of  the 
mortgage,  if  he  is  a  surveyor ;  nor,  on  the  principle 
that  a  mortgagee  cannot  clog  the  equity  of 
redemption  with  any  by-agreement,  can  he  con- 
tract with  the  mortgagor  for  any  such  payment. 
Per  Kay,  J.,  in  Field  v.  Hopkins,  59  L.  J.,  Ch. 
174.    Affirmed,  44  Ch.  D.  524 ;  62  L.  T.  774. 

Order  for  Personal  Payment.] — ^In  the  order 
for  personal  payment  the  costs  will  be  limited  to 
such  costs  omy  as  would  have  been  incurred  if 
the  action  had  been  brought  for  payment  only 


of  the  debt.  Farrer  v.  Lacy,  55  L.  J.,  Ch.  149  ; 
31  Ch.  D.  42  ;  53  L.  T.  515  ;  34  W.  R.  22— C.  A. 

On  Setting  Aside  for  Undervalue.] — ^Wherc 
a  security  is  set  aside  on  the  ground  of  under- 
value, costs  are  not  given  against  the  mortgagee  ; 
otherwise,  where  there  has  been  misconduct. 
Tottenh>am  v.  Qreen,  32  L.  J.,  Ch.  201. 

Satisfied  Term.]— A  testator  allowed  a  satisfied 
mortgage  term  to  remain  outstanding  in  the 
mortgs^ee,  and  he  devised  the  estate  to  a  trustee 
in  such  a  manner  as,  in  the  opinion  of  the  court, 
to  entitle  him  to  caU  for  an  assignment  of  the 
term  without  the  concurrence  of  the  parties 
beneficially  entitled :  the  termor,  under  the 
advice  of  counsel,  refused  to  assign  without  such 
concurrence,  and  a  suit  became  necessary  to 
compel  him.  The  court,  though  of  opinion  that 
the  termor  was  not  entitled  to  insist  on  his 
objection,  gave  him  his  costs,  charges  and 
expenses.  Poole  v.  Pass,  1  Beav.  600  ;  8  L.  J., 
Ch.  325. 

Aecoont.] — ^Where  a  canal  company  borrowed 
money,  by  way  of  mortgage,  and  conveyed,  by 
bargain  and  sale,  the  canal,  works  and  the  rates 
payable  under  the  act,  but  without  covenant  to 
pay.  On  a  bill  filed  for  an  account,  no  tender 
having  been  made  of  the  principal  and  six  years' 
interest,  although  the  defendants  were  ready 
and  willing  so  to  do : — Held,  that  they  were 
liable  to  costs.  Hodges  v.  Croydon  Canal  Co.,  3 
Beav.  86. 

Amendment  of  Bill.] — On  a  bill  for  an 

account  against  a  bailiff,  an  issue  was  directed, 
in  which  defendant  was  found  to  be  a  mortgagee, 
and  plaintiff  amended  his  bill  accordingly.  The 
coart,  on  motion  before  hearing,  held  defendant 
entitled  to  all  the  costs  sustained  by  him  up  to 
the  time  of  amendment,  beyond  what  he  would 
have  been  put  to  if  the  bill  had  been  originally 
a  bill  for  a  foreclosure,  such  as  the  costs  of  the 
issue  and  of  the  application.  Smith  v.  Smith, 
G.  Cooper,  141. 

b.  MiBoonduot. 

Generally.] — Where  a  mortgagee  and  real 
creditor  is  brought  before  the  court  to  have  his 
security  impeached,  if  the  bill  is  dismissed,  there 
is  hardly  an  instance  in  which  it  is  not  with 
oosts.    Semble.     Tanner  v.  Itsie,  2  Yes.  467. 

A  mortgagee  is  always  considered  as  primft 
facie  entitled  to  costs,  unless  there  be  some 
circumstance  of  positive  misconduct.  Anon., 
2  Eq.  Abr.  237.     Qamitum  v.  Stone,  1  Yes.  339. 

Mortgagee,  though  entitled  to  costs  in  general, 
deprived  of  costs  occasioned  by  improper  conduct, 
and  even  compelled  to  pay  costs.  DetiUin  v. 
GaU,  7  Yes.  683  ;  6  R.  R.  192. 

Lord  Eldon  mentioned  a  case  of  Shuttleworth 
V.  Lowther,  in  which  a  mortgagee  was  made  to 
pay  costs  on  the  ground  of  a  tender,  and  an 
appropriation  of  the  money,  which  was  paid 
into  the  bank,  and  refused,    lb. 

Nothing  short  of  misconduct  can  deprive  a 
mortgagee  of  his  costs  in  a  redemption  suit,  and 
therefore  where  no  misconduct  is  alleged  and  he 
is  deprived  of  costs,  an  appeal  lies  without  leave. 
McDonnell  v.  McMahon,  23  L.  R.,  Ir.  283. 

A  mortgagee  is  always  entitled  to  costs,  unless 
there  be  positive  misconduct  on  his  part.  Loftus 
V.  Swift,  2  Sch.  k  Lef.  642. 
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Tntad.] — Defendant,  by  his  frandalent  con- 
dact,  though  considered  as  mortgagee  in  possession, 
deprived  of  his  costs.  Morony  y,  (TI>ea^  1  Ball 
&:  B.  109. 

Where  a  sale  or  mortgage  is  a  fraud  on  prior 
incombntncer,  oonrt  wiU  give  costs  against 
vendee  or  mortgagee,  on  setting  aside  the  deeds. 
Taylor  v.  Baker,  5  Price,  306  ;  19  R.  R.  625. 

A  case,  nom.  Taylor  v.  Baker  (5  Price,  306), 
was  cited  in  this  case,  in  which  defendant  was 
a  first  mori^agee,  plaintiff  a  second.  Defendant 
took  from  the  mortgagor  an  agreement  for  charg- 
ing another  snm  on  the  premises.  In  his  answer 
he  denied  notice  of  the  second  security,  and, 
having  got  the  legal  estate,  attempted  to  tack 
the  subsequent  advance  to  his  mortgage. 
Plaintiff,  however,  proved  notice  upon  him,  and 
the  couri^,  for  his  fraudulently  setting  up  the 
second  agreement,  made  him  pay  the  costs. 
Harvey  v.  Tehhutt,  1  J.  &  W.  197 ;  21  R.  R. 
145. 

Upon  a  bill  filed  to  set  aside  a  mortgage 
security  for  fraud,  circumstances  of  oppression 
and  misconduct  being  proved  against  the  mort- 
gagee, it  was  held  that,  inasmuch  as,  if  solvent, 
he  would  have  been  liable  to  pay  part  at  least  of 
the  costs  of  the  suit,  being  insolvent  he  was  not 
entitled  to  receive  costs.  Rider  v.  Jonee,  2  Y.  & 
V.  C  C  329. 

XFaJTif  t  Defence.] — Mortgagee  shall  not  oners te 
his  pledge  with  costs,  which  he  occasions  by 
an  unjust  defence.  Mocatta  v.  Murgatroydy  1 
P.  Wms.  896. 

Where XFnneoetsarj  Parties.] — ^Where  a  mort- 
gagee files  a  bill  against  the  mortgagor  and  other 
parties  to  have  the  benefit  of  a  former  suit,  and 
makes  persons  parties  to  the  suit  who  are 
unnecessary,  and  the  bill  is  dismissed  against 
them  with  costs,  he  is  not  entitled  to  charge 
those  costs  as  between  himself  and  the  mortgagor. 
Booth  V.  Oreewiclie,  13  L.  J.,  Ch.  217 ;  6  Jur. 
763. 

XFsurions  Contract.] — ^Where,  on  a  bill  for 
redemption,  a  party  is  brought  before  the  court 
in  the  character  of  mortgagee,  but  has  acquired 
his  interest  in  the  subject-matter  of  the  suit  by 
an  usurious  contract,  he  will  not  be  allowed  his 
costs.  Johnson  v.  Williamshurttf  1  L.  J.  (O.S.) 
Ch.  112. 

XFndentating  Sum  due.] — ^A  mortgagee  in 
possession  sold  under  his  power  of  sale,  and 
retained  surplus  proceeds  of  sale.  In  an  action 
against  him  for  accounts  he  admitted  that  a  sum 
vras  due  from  him,  and  paid  such  sum  into  court. 
On  the  taking  of  the  accounts  it  appeared  that  a 
considerably  larger  sum  was  due : — Held,  that  he 
ought  not  to  be  allowed  his  costs  of  taking  the 
accounts.  Charles  v.  Jonet,  56  L.  J.,  Ch.  745  ; 
25  Ch.  D.  544  ;  66  L.  T.  848  ;  35  W.  R.  645. 

Kegleet  or  Befual  to  Bender  Acoonnt.] — ^A 

mortgage  to  secure  85Z.,  with  interest  at  51.  per 
cent.,  provided  for  annual  rests  and  the  furnish- 
ing of  accounts  yearly;  the  assignee  of  the 
mortgagee  having  gone  into  possession,  a  suit  for 
redemption  was  instituted  against  his  executor  in 
1874,  who  by  his  answer  alleged  that  at  the  filing 
of  the  bill,  and  thence  to  the  time  of  putting  in 
the  answer,  a  sum  of  1211.  be,  Sd.  wasaue  on  foot 
of  the  mortgage  :  the  accounts  taken  in  the  suit 


showed  a  sum  of  bat  162.  lOf.  8il.due  at  the  filing 
of  the  bill,  and  52.  13e.  only  due  at  the  filing  <rf 
the  answer,  inclusive  of  a  snm  allowed  by  consent 
for  repairs :  three  months  before  the  commence- 
ment of  the  suit  the  defendant  was  called  npon  in 
writing  for  an  aooount,  but  he  n^lected  to  com}  ly 
with    the  requisition : — Held,    first,    that,    the 

Slaintiff  having  failed  to  show  that  the  mortgage 
ebt  was  fully  paid  off,  either  at  the  filing  of 
the  bill  or  answer,  the  defendant  should  not  lie 
deprived  of  his  costs  except  on  the  ground  of 
misconduct ;  but,  secondly,  that  the  neglect 
to  render  an  account  when  called  on  by  the 
plaintiff  to  do  so  constituted  such  misconduct 
and  that  he  should  accordingly  abide  his  own 
costs  of  the  suit.  Cauidy  v.  i^Uitatty  1  L.  R^  Ir 
313. 

A  mortgagee  in  possession  who  had  neglecteil 
or  refused  to  render  an  aooount  upon  the  demand 
of  the  mortgagor  was  refused  his  costs  up  to  th  j 
hearing.  Poicell  v.  Trotter,  1  Dr.  &  Sm.  38S  ; 
7  Jur.  (N.8.)  206  ;  4  L.T.  45. 


0.  Beaifltinff  Bedemptioii« 

Generally.] — Redemption  of  mortgage  resisted 
and  mortgagee  ordered  to  pay  costs.  Baker  v. 
Wind,  1  Ves.  160. 

A  general  charge  of  fraud  does  not  affiect  the 
rule  as  topayment  of  costs  by  a  resisting  mort- 
gagee. Maytoard  v.  Eereey,  14  L.  T.  879;  14 
W.  R.  999. 

On  decreeing  a  redemption,  the  court  refused 
costs  on  either  side,  for,  though  naturally  the 
costs  follow  the  redemption,  the  right  to  redeem 
had  been  disputed  and  it  was  a  doubtful  title. 
Kirkham  v.  Smith,  1  Ves.  258. 

A  second  mortgagee  obtained  the  costs  of  so 
much  of  a  suit  for  redemption  as  had  been 
incurred  by  the  first  mortgagees  unsuccessfully 
disputing  his  rights  to  redeem.  But  the  court, 
instead  of  ordering  those  costs  to  be  paid  to  the 
second  mortgagee  personally,  directed  them  to 
be  set  off  in  case  of  their  redeeming.  Wkeatou 
V.  Graham,  24  Beav.  483. 

A  mortgagee  refused  to  allow  his  security  to 
be  redeemed  by  an  assignee  of  the  mortgagor, 
on  the  ground  that  a  subsequent  incimibrancer 
was  desirous  to  redeem  him : — Held,  that  this 
was  a  ground  for  making  him  pay  the  costs  of 
the  suit  for  redemption.  Tomtiiuon  v.  6hey§, 
15  W.  R.  51. 

Mortgagee  on  bill  to  redeem  insisted  that 
heir-at-law  was  living.  Master,  on  reference, 
reported  him  dead.  Exceptions  were  twice 
taten  thereto,  and  issue  directed,  by  whidi  he 
was  also  found  to  be  dead.  Mortgagee  not  to 
pay  costs  of  issue,  as  it  was  not  vexatious,  so 
long  as  court  thought  it  necessary  to  direct 
issue.  WiUon  v.  Metcalfe,  3  Madd.  45;  18 
R.  R.  193. 

On  Ground  of  Deeree  CoUiuiTely  Obtained.]-- 

Mortgagee  resisting  the  right  to  redemption, 
on  the  ground  of  a  decree  of  foreclosure  coUu- 
sively  obtained,  decreed  to  pay  so  much  of  the 
costs  as  was  occasioned  by  his  resistance. 
Harvey  v.  TehlmU,  1  J.  &  W.  197 ;  21  R.  R. 
145. 

IrrelcYant  Defsnoe.] — Semble,  in  a  redemption 
suit,  the  mortgagee  will  be  ordered  to  pay  the 
costs  occasion^  oy  a  defence,  in  which  he  fails, 
not   connected   with   his   title  as   mortgagee. 
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BoherU  v.   WiUiamM,  11  L.  J.,  Ch.  65 ;  6  Jur. 
1067. 

Improper  Defenoe.] — In  a  suit  to  redeem 
against  a  mortgagee  in  possession,  the  defendant, 
in  his  answer,  set  up  an  unfounded  claim  to  the 
equity  of  redemption,  and  denied  that  the  mort- 
gage had  been  satisfied,  although  a  balance  was 
due  from  him  when  he  filed  his  answer.  The 
court  ordered  him  to  paj  the  costs  occasioned 
by  his  claim  and  the  costs  of  the  suit  subsequent 
to  the  filing  of  his  answer,  and  also  interest  on 
the  balances  in  his  hands  since  the  time  when 
the  mortgage  was  satisfied.  Montgomery  t. 
CaUani,  14  Sim.  79  ;  8  Jur.  436. 

Bispating  Security.]— B.,  a  second  mortgagee, 
filed  a  bill  for  redemption  and  foreclosure  against 
F.,  who  held  the  first  and  third  mortgages  on 
the  property.  F.,  by  his  answer,  disputed  B.'s 
security  by  denying  the  consideration,  and  filed 
a  cross  bill  for  foreclosure  impeaching  that 
security.  By  tlie  decree  made  in  both  suits,  F.'s 
bill  was  dismissed  with  costs,  so  far  as  it  sought 
to  set  aside  B.'s  security,  and  F.  was  ordered  to 
pay  the  costs  of  the  first  suit,  ^^so  far  as  the 
same  have  been  increased  by  the  answer  of  F. 
impeaching  the  validity  of  the  security  of  B." 
The  master  held  that  the  costs  incurred  by  B. 
in  proving  the  consideration,  and  consequent 
thereon,  were  the  increase  of  costs  in  the  first 
suit  which  F.  was  to  pay,  and  that  the  expense 
of  the  hearing  must  be  apportioned  according 
to  the  number  of  folios,  and  that  the  costs  of 
the  second  suit  must  be  apportioned.  He  allowed 
the  costs  of  three  counsel  in  the  second  suit  on 
account  of  the  complexity  of  the  case.  Beghie 
V.  Fenuneky  Fentoici  v.  Beghie^  L.  R.  6  Ch,  869  ; 
25  L.  T.  441  ;  20  W.  R.  67. 

Held,  also,  that  so  much  of  B.'s  bill  as  was 
directed  to  anticipating  the  objection  taken  by 
F.'s  answer  ought  to  be  dealt  with  as  occasioned 
by  the  objection  taken  in  the  answer,  and  that 
in  the  other  suit  regard  ought  to  have  been  had 
in  taxation  to  the  circumstance  that  the  com- 
plexity which  justified  the  allowance  of  three 
counsel  was  owing  to  B.*8  security  being  im- 
peached.   Ih, 

Insisting  on  Mortgage  at  Absolute.] — A  mort- 
gagee insisted  on  an  assignment  of  a  lease  as 
absolute,  when  it  appeared  in  evidence  it  was 
intended  to  be  a  mortgage  only.  Per  cur.,  it 
would  be  going  too  far  to  make  the  assignee  pay 
the  costs ;  but  he  certainly  has  forfeited  his  own 
costs.    FrancTdyn  v.  Ftm^  Barnard.  30. 

Where,  on  a  bill  for  redemption,  defendant 
had  insisted  on  deeds,  which  were  intended  only 
to  be  mortgages,  as  absolute  conveyances,  he 
was  ordered  to  pay  plaintiffs  costs.    England 


d.  Paid  or  Overpaid. 


to  pf 
,  IE 


V.  Codringtonj  1  Eden,  174. 

Mortgagor  to  pay  Costs  of  Sedemption, 
although  inereased  by  Benitanee  of  Mort- 
gagee.]— ^A  mortgagor  was  entitled  to  a  decree 
for  redemption  on  the  usual  terms  of  paying 
principal,  interest,  and  costs  of  suit,  considering 
that  a  great  part  of  the  costs  had  been  occasioned 
by  charges  of  an  injurious  kind  against  the 
mortgagee,  which  had,  on  amendment,  been 
struck  out  of  the  bill,  and  although  the  costs 
had  been  increased  by  the  mortgagee  resisting 
that  right  to  redeem.  Oowdry  v.  2)ay,  1  Giff. 
316 ;  29  L.  J.,  Ch.  39  ;  5  Jur.  (N.s.)  1200 ;  1 
li.  T.  88  ;  8  W.  R.  55. 


Where  Nothing  due  to  Mortgagee.]— Where 
on  a  bill  for  redemption  nothing  is  found  due 
to  the  mortgagee,  he  must  pay  the  costs  of  the 
suit.  Barlow  v.  Gains^  MorrU  v.  lilipy  23  Beav. 
244. 

Decree  against  a  mortgagee  in  possession,  with 
costs,  a  tender  having  been  made  before  suit, 
and  it  having  been  found,  upon  taking  the 
accounts  with  annual  rests  (which  was  the  point 
in  the  cause),  that  nothing  was  at  that  time  due 
to  the  mortgagee.  WiUon  v.  Cluer,  4  Beav. 
214. 

Semble,  if  a  mortgagee  contrive  to  hold  the 
land  after  he  is  satisfied  by  perception  of  profits, 
the  mortgagor  coming  to  redeem  will  be  entitled 
to  costs  instead  of  paying  them.  Woodroft  v. 
Soyi^  Beam.  Costs,  48,  n. 

Pending  a  foreclosure  suit,  the  mortgagee  was 
fully  paid ;  he,  however,  made  further  claims 
and  brought  the  cause  to  a  hearing.  His  claim 
appearing  unfounded  he  was  ordered  to  pay  fJl 
the  subsequent  costs.  Oregg  v.  Slater^  22  Beav. 
314 ;  25  L.  J.,  Ch.  440 ;  2  Jur.  (N.S.)  246 ;  4 
W.  R.  381. 

An  equity  of  redemption  being  subject  to  a 
trust  for  sale,  the  mortgagee,  with  some  of  the 
cestuis  que  trustent  of  the  equity  of  redemption, 
filed  a  bill  for  the  sale  of  the  premises,  alleging 
that  the  whole  of  his  principal,  with  an  arrear 
of  interest,  was  due  to  him,  and  suppressing  the 
fact  that  he  had  been  for  several  yeais  in  pos- 
session ;  the  result  of  the  account  was,  that 
nothing  was  due  on  the  mortgage  when  the  bill 
was  filed  :— Held,  that  the  mortgagee  must  pay 
to  the  defendants  the  costs  of  so  much  of  the 
suit  as  related  to  the  mortgage,  and  the  accounts 
and  inquiries  concerning  it.  Binmngton  v. 
Hdrtoood,  Turn.  &  R.  477. 

Where  a  prior  decree  had  ordered  the  costs  of 
a  defendant  mortgagee  to  be  taxed,  he  will  be 
entitled  to  his  costs,  though  it  appears  at  the 
hearing,  on  further  directions,  that  his  debt  was 
paid  off  before  the  commencement  of  the  suit, 
and  that  he  had  set  up  an  improper  defence. 
WiUon  V.  Metcal/y  1  Russ.  530 ;  25  R.  R.  128. 

Where  Balance  due   to   Mortgager.] — In   a 

redemption  suit  against  a  mortgagee  in  posses- 
sion, a  balance  was  found  to  have  been  due  to 
the  mortgagor  at  the  time  of  the  institution  of 
the  suit;  the  mortgagee  must  pay  the  costs 
of  the  suit.  O'JVeil  v.  InneSj  15  Ir.  Ch.  R. 
527. 

The  tenant  for  life  of  property  subject  to  a 
mortgage  filed  a  bill  against  the  mortgagee  in 
possession,  and  others,  to  redeem  the  property. 
The  decree  made  gave  her  a  right  to  redeem, 
and  also  directed  an  inquiry  whether  any  past 
rents  were  dae  to  her  from  the  mortgagee  in 
possession  in  respect  of  her  life  estate,  and 
declared  that  for  what  (if  anything)  should  be 
so  found  due  to  her  she  was  entitled  to  a  charge 
on  the  property.  After  the  decree  she  died 
without  having  redeemed.  The  suit  was  revived 
by  her  personal  representatives,  and  the  inquiry 
was  prosecuted,  and  the  chief  clerk  found  that 
285^.  was  due  to  the  deceased  plaintifE  in  respect 
of  her  life  estate : — Held,  that  ner  representatives 
were  entitled  to  the  costs  of  the  suit.  Pauley 
V.  Colyer,  16  W.  R.  114. 

Where  Mortgagee  Orerpaid.] — Mortgagee  in 
possession  is   in   general  entitled  to  his  costs 
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incurred  in  that  character,  bat  is  charged  with 
coBte  occasioned  by  his  condact  when  overpaid. 
Arohdeaeon  y.  Bowei,  M*Cle.  149, 167  ;  IS  Price, 
358  ;  28  R.  R.  685. 

Costs  of  a  redemption  suit  institnted  bj  a 
puisne  incumbrancer  against  a  mortgagee  in 
possession,  given  to  the  mortgagee  np  to  the 
filing  of  his  answer,  and  against  him  afterwards, 
he  having  been,  before  answer,  overpaid  the 
sum  due  to  him  at  the  filing  of  the  Dill;  the 
'balance  being  against  him,  and  his  condact 
being  against  conscience.  Sftagg  v.  FrizeU,  3 
Jo.  k  Lat.  383.  S,  C,  nom.  Snagg  v.  Frith^  9  Jr. 
Eq.R.  285. 

Bill  to  redeem ;  decree  referring  it  to  master 
to  take  account,  and  tax  costs,  &c.  The  report 
finds  mortgagee  overpaid  ;  it  is  too  late  to  object 
to  his  having  his  costs.  Gilbert  v.  Qolding,  2 
Anst.  442. 

Usaal  decree  for  redemption  and  account, 
against  mortgagee  in  possession,  who  had  been 
overpaid ;  but,  there  being  no  reservation  in  the 
decree  as  to  costs,  and  the  redemption  being 
decreed  on  payment  of  principal,  interest,  and 
costs,  defendant  was  declared  entitled  to  his 
costs.  Trimleston  v.  Hamill^  1  Ball  k  B.  377, 
386  ;  12  B.  R.  38. 

Where  tenant  bj  elegit  has  received  rents 
and  profits  bejond  the  debt,  though  he  shall 
account  to  the  debtor,  yet  he  shall  not  pay 
costs.  Ovoen  v.  OriffitUj  Amb.  520 ;  1  Yes. 
249. 

A  mortgagee,  who  in  a  redemption  suit  sets  up 
and  fails  to  prove  an  absolute  title  to  the  mort- 
gaged property,  and  is  then  found  to  have  been 
at  the  date  of  the  suit  overpaid  as  mortgagee, 
will  not  only  not  be  allowed  his  costs  of  suit,  but 
may  have  costs  given  against  him.  National 
Bank  of  Australasia  v.  United  Hand-in^Hand^ 
Jj^e.  Co.,  4  App.  Cas.  391 ;  40  L.  T.  697  ;  27  W.  R. 
889— P.  C. 

See  alto  4,  c,  infra,  col.  1850. 

6.  After  Tender. 

Generally.] — Tender  must  be  very  express  and 
formal  to  prevent  costs.  Gammon  v.  Siwie,  1 
Ves.  339. 

Where  a  mortgagor  makes  an  unconditional 
tender  to  the  mortgagee  of  a  snm,  and  the  mort- 
gagee refuses  to  accept  it,  he  does  so  at  his  own 
peril ;  and,  if  the  amount  tendered  was  all  that 
was  due,  the  mortgagee  must  bear  the  costs  of 
a  subsequent  suit  for  redemption.  Harmer  v. 
PrieHleyy  16  Beav.  569  ;  22  L.  J.,  Ch.  1041. 

In  Redemption.] — ^Where  a  mortgagor,  before 
filing  a  bill  for  reidemption,  makes  a  tender  to 
the  mortgagee,  and  the  mortgagee  refuses  such 
tender,  if  it  should  turn  out  that  not  more  than 
the  sum  so  tendered  is  due,  the  mortgagee  will 
have  to  pay  the  costs  of  the  suit  for  redemption, 
and  a  direction  to  that  effect  may  be  inserted  in 
the  decree  made  on  the  hearing.  ITosken  v. 
Sineock,  34  L.  J.,  Ch.  435  ;  11  Jur.  (N.B.)  477 ; 
12  L.  T.  262  ;  13  W.  R.  487. 

A  redemption  suit.  An  incumbrancer,  to 
whom  a  sum  greater  than  the  balance  found  due 
to  him  had  been  tendered  before  the  bill  was 
filed,  ordered  to  pay  the  costs.  Roberts  v. 
WiUiams,  4  Hare,  129. 

In  Foreelosare.]  —  Costs  of  plaintiff  after 
tender  in  foreclosure  suit.  Thomas  v.  Parker^ 
7  Jur.  844.    And  see  Shuttleworth  v.  Lotcther, 


cited  in  BetiUin  v.  GaU,  7  Yes.  583 ;  6  R.  R. 
192. 

After  a  bill  of  foreclosure  filed  by  the  assignee 
of  a  mortgagee,  a  tender  of  what  was  due  to  the 
mortgagee,  with  costs  up  to  that  time,  depriTcs 
the  assignee  of  subsequent  costs.  WiUiamM  t. 
Sorrell,  4  Yes.  389. 

First  mortgagee,  after  the  osnal  notice  given 
him  by  the  second  mortgagee  to  redeem,  files  a 
bill  of  foreclosure  at  the  end  of  the  term  men* 
tioned  in  the  notice ;  the  second  mortgagee 
tenders  the  mortgage  money  and  costs  to  the 
first  mortgagee,  which  the  latter  declines  to 
accept: — ^Held,  under  all  the  circumstances  of 
the  case,  that  the  first  mortgagee  was  not  entitled 
to  the  costs  of  the  suit  after  the  tender.  Smith 
V.  Green,  1  ColL  C.  C.  655. 

Before  Bill.] — ^The  mortgagor  having,  before 
bill  filed,  tendered  principal  and  interest,  and  a 
sum  of  money  for  expenses,  no  costs  were  given 
on  either  side  up  to  the  hearing,  and  fatore  costs 
were  reserved.  Broad  v.  Sel/e,  9  Jur.  (N.S.)  885  ; 
11  W.R.  1036. 

After  Aotlon  Brought.] — After  action  broaght 
by  mortgagee  (a  solicitor)  against  mortgagor  for 
his  bill  of  costs  on  effecting  the  mortgage,  and 
35Z.  taken  out  of  court  in  that  action  by  mort- 
gagee in  satisfaction  of  his  demand,  and  after 
second  action  brought  between  the  same  parties 
to  recover  the  mortgage  money  and  costs  in  that 
action,  taxed  at  191.  I6s.  id.,  mortgagor  tendered 
to  mortgagee  principal  and  interest,  said  sum  of 
191.  I6s.  id,,  and  10/.  for  any  other  costs  and 
expenses  that  might  be  due ;  mortgagee,  however, 
refiised  to  reconvey,  because  the  biU  of  costs,  the 
subject  of  the  first  action,  had  not  been  satisfied, 
and  the  taxed  costs  of  the  second  action  were 
only  costs  as  between  party  and  party.  Upon  a 
bill  filed  by  mortgagor  against  mortgagee  U^ 
compel  a  reconveyance : — Held,  that  the  mort- 
gagee must  pay  the  costs  of  the  suit.  Morley  v» 
Bridges,  2  Coll.  C.  C.  621 ;  11  Jur.  706. 

Administration.] — Motion  to  dismiss  a 

bill,  filed  by  a  mortgagee  on  behalf  of  himself 
and  all  other  creditors  to  administer  the  estate 
of  an  intestate,  on  payment  of  the  debt  and 
interest.  The  defendants  had  tendered  (by  letter) 
all  that  was  due  immediately  after  the  biU  was 
filed,  and  claimed  costs  subsequently  to  the 
tender  : — ^Held,  that  the  defendants  must  pay  all 
the  costs  after,  as  well  as  before,  the  tender. 
Wainwright  v.  Sewell,  11  W.  R.  560.  And  see 
Hblden  v.  Kynaston,  2  Beav.  204. 

t,  Equitable  Kortffa^ee. 

Sale.]  — Equitable  mortgagee  must  pay  the 
costs  of  his  petition  for  sale.  TTorry,  &b  jpafttf 
19  Yes.  472. 

Equitable  mortgagee,  praying  sale  of  mortgaged 
estate,  pays  costs  of  petition  and  of  assignees' 
appearance  to  it,  not  out  of  produce  of  mortgaged 
estate,  but  personally ;  but,  if  assignees  oppose 
petition  on  frivolous  or  mistaken  grounds,  they 
pay  costs  occasioned  by  such  opposition.  Momtj 
Ex  parte,  I  Madd.  622. 

Equitable  mortgagee  is  not  entitled  to  costs  on 
application  for  sale  of  pledge,  &c,  thoa^  it  is 
owing  to  bankrupt  that  no  regular  mort^^ige  was 
made.    Anon,,  2  Madd.  281. 

Bidding  at.] — ^Where  an  equitable  mort- 
gagee applies  for  leave  to  bid  at  the  sale  of 
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mortgaged  premises,  the  practice  is  for  him  to 
pay  the  costs  of  the  application.  Bobinsonj  Ex 
parte,  Mont.  &  M*Ar.  261. 

Costs  come  ont  of  estate  where  equitable 
mortgagee  applies  for  leave  to  bid,  and  also  for 
sale  ;  secus,  if  merely  for  leave  to  bid.  Berkeley, 
Ex  parte,  Deacon,  In  re,  4  Deac.  &  C.  572. 

Aetion  at  Law.]  —  An  equitable  mortgagee 
who  applies  for  a  sale  will  not  be  allowed  the 
costs  of  an  action  at  law  brought  for  the  mort- 
gage money.    Fletcher,  Ex  parte,  Mont.  464. 

Where  an  equitable  mortgagee  at  first  com- 
menced an  action  against  the  personal  repre- 
sentative, on  a  bond  given  as  a  collateral  security, 
and  abandoned  it  on  the  plea  of  plcne  adminis- 
travit,  and  filed  a  bill  for  sale  of  the  estate  : — 
Held,  not  entitled  to  the  costs  of  the  action  at 
law.  Lewl9  v.  John,  9  Sim.  366  ;  C.  P.  Cooper, 
8  ;  7  L.  J.,  Ch.  242. 

XTntucoeiiftil  Defenee  of  Action  at  Law.] — 
An  equitable  mortgagee  is  not  entitled  to  have 
out  of  the  estate  his  costs  of  an  unsuccessful 
attempt  to  defend  an  action  at  law  for  recovery 
of  the  mortgaged  premises.  Dryden  v.  Frost,  3 
MyL  &  C.  670  ;  8  L.  J.,  Ch.  236  ;  2  Jur.  1030. 

Beiisting  Claim  to  Lien.] — ^Where,  in  a  suit  by 
an  equitable  incumbrancer  for  foreclosure,  the 
plaintiff  unsuccessfully  contested  a  right  of  lien 
claimed  by  the  mortgagor's  solicitors  upon  deeds 
relating  to  the  mortgaged  premises : — Held,  that 
the  costs  incurred  by  the  solicitors  in  establishing 
their  lien  were  to  be  paid  by  the  plaintiff,  who 
was  to  be  allowed  to  add  them  to  his  mortgage 
debt.  Pelly  v.  Wathen,  7  Hare,  351  ;  18  L.  J., 
Ch.  281  ;  14  Jur.  9. 

Xztent  in  Aid.] — Equitable  mortgagee  is  not 
entitled  to  costs  of  defending  an  extent  in  aid. 
StepJufns,  Ex  parte  and  In  re,  2  Mont.  &  Ayr.  31. 

6  Geo.  4,  c.  16,  i.  75.] — A  copy  of  a  petition 
by  a  landlord,  imder  6  Geo.  4,  c.  16,  s.  75,  was 
served  upon  an  equitable  mortgagee  of  the  lease  : 
— Held,  that  he  was  entitled  to  have  his  costs  of 
appearing  on  the  petition  paid  him  by  the  peti- 
tioner. Banbury,  Ex  parte,  Wegg,  In  re,  7  Jur. 
660. 

7  Goo.  2|  c.  80.] — ^A  decree  for  sale  upon  an 
equitable  mortgage  not  being  within  the  stat.  7 
Geo.  2,  c.  20,  in  such  a  case  the  court  will  exercise 
its  general  jurisdiction  as  to  costs.  Aberdeen  v. 
ChiUy,  3  Y.  &  C.  382  ;  8  L.  J.,  Ex.  Eq.  30. 

Hemoraadnm.] — Upon  a  bill  filed  to  enforce 
an  equitable  mortgage  by  deposit,  without  memo- 
randum, costs  will  be  given  to  the  plaintiff  as 
against  the  personal  representatives  of  the  mort- 
gagor.    Connell  v.  Hardie,  3  Y.  &  C.  582. 

In  equity  an  equitable  mortgagee,  though  the 
mortgage  be  without!  memorandum,  will  be 
allowed  his  costs  as  against  the  assignees  of  the 
insolvent  mortgagor.  Beg.  v.  Chambers,  4  Y.  & 
C.  54. 

Equitable  mortgagee  by  deposit  of  deeds,  with 
a  writing  expressing  the  terms  of  the  deposit,  is 
entitled,  on  a  petition  in  bankruptcy  for  a  sale, 
to  have  his  costs  out  of  the  produce  of  mortgaged 
premises.  Secus,  if  no  such  writing.  Trew,  Ex 
parte,  3  Madd.  372.  8,  P.,  BriglUens,  Ex  parte. 
Buck.  148  ;  1  Swanst.  3.  See  also  Hams,  Ex 
parte,  cited  8  Madd.  372.  Sikes,  Ex  parte,  Buck. 
349. 

On  a  petition  for  the  sale  of  mortgaged  pre- 


mises by  an  equitable  mortgagee,  under  a  written 
agreement  for  a  mortgage,  the  petitioner  is  en- 
titled  to  costs.  Brightens,  Ex  parte,  1  Swanst. 
3 ;  Buck.  148. 

A  memorandum  in  writing,  drawn  up  entirely 
by  the  clerk  of  an  equitable  mortgagee,  and 
which  was  not  signed  oy  the  bankrupt,  is  not 
sufficient  to  exempt  the  mortgagee  from  paying 
the  costs  of  the  petition  for  the  sale.  Emmerton, 
Ex  parte,  Kingsford,  In  re,  3  Deac.  &  C.  654. 

Action  to  reeoTor  Debt — Correipondenoe  — 
InTottigatiiig  Title— Preparing  Mortgage.]— 
In  an  action  to  foreclose  a  mortgage  by  deposit 
of  title  deeds,  accompanied  by  a  memorandum 
by  which  the  mortgagor  agreed  to  execute  a 
legal  mortgage  of  his  estate  and  interest  at  the 
request    of    the  mortgagee,  the  taxing-master 
disallowed  the  following  charges  in  the  mort- 
gagee's bill  of  costs :  (1)  Costs  of  an  action  in 
the  queen^s  bench  division  for  recovery  of  the 
debt ;  (2)  Costs  of  correspondence  with  a  surety 
who  had  given  a  promissory  note  for  part  of  the 
debt ;  (3)  Costs  of  investigating  the  mortgagor's 
title ;  (4)  Costs  of  preparing  a  legal  mortgage 
which  the  mortgagor  refusal  to  execute;  (5) 
Costs  of  correspondence  with  the  mortgagor  as  to 
the  legal  mortgage  : — Held,  that  heads  (1)  and 
(2)  must  be  allowed,  but  that  the  taxing-master 
was  right  in  disallowing  (3),  (4)  and  (5).    But 
held,  on  appeal,  that  a  mortgagee  is  entitled  to 
be  allowed  in  account  the  costs  of  all  proceedings 
reasonably  taken  by  him  to  enforce  his  rights 
under  the  mortgage  contract,  including  proceed- 
ings to  obtain  the  mortgage  money  or  any  part 
thereof,  either  from  the  mortgagor,  or  firom  a 
surety,  or  out  of  the  estate,  and  that  therefore 
heads  (2),  (4),  and  (5)  must  be  allowed.    That 
(1)  would  ordinarily  be  a  proper  charge,  but  in 
the  present  case  it  could  not  be  aUowed,  as  it 
was  excluded  by  the  special  terms  of  the  order 
directing  taxation,  and  that  (3)  could  not  be 
allowed,  as  an  investigation  of  the  title  was  not 
necessary  for  the  purpose  of  preparing  the  legal 
mortgage,  but  that  the   mortgagees    must  be 
allowed   all  expenses   properly   incurred  with 
reference  to  the  preparation  of  the  legal  mort- 
gage, which  would  include  the  expense  of  such 
inspection  of  the  title  deeds  as  was  necessary  for 
preparing  it.    Ellison  v.    Wright  (3  Russ.  458  ; 
27  R.  R.  108)  preferred  to  Lewis  v.  John  r9  Sim. 
366).    Nati4ynal  Provincial  Bank  of  England  v, 
Gamejf,  55  L.  J.,  Ch.  576  ;  31  Ch.  D.  582 ;  54 
L.  T.  696  ;  .34  W.  R.  600— C.  A. 

ff.  SoUcitor-Kortgagee. 

Profit  Coits — Coitf  Out  of  Pocket]— A  mort- 
gagee who  is  a  solicitor,  and  who  acts  in  person 
in  proceedings  relating  to  the  mortgage  security, 
is  not  entitled,  in  the  absence  of  express  con- 
tract, to  recover  profit  costs  from  the  mortgagor, 
but  will  be  limited  to  costs  out  of  pocket. 
ScUUer  v.  Cottam  (5  W.  R.  744)  and  Roberts,  In 
re  (43  Ch.  D.  52),  approved ;  London  Scottish 
Benefit  Society  v.  Chorlcy  (13  Q.  B.  D.  872) 
explained.  Lichorish,  Ex  parte,  Wallis,  In  re^ 
59  L.  J.,  Q.  B.  500 ;  25  Q.  B.  D.  176 ;  62  L.  T. 
674  ;  38  W.  B.  482  ;  7  Morrell,  148— C.  A. 

A  solicitor  who  advances  money  to  a  client  on 
mortgage  is  not  entitled  to  charge  the  mortgagor 
profit  costs  for  the  preparation  of  the  mortgage. 
Moberts,  In  re,  Evans,  Ex  parte,  or  Evans  v. 
Roberts,  59  L.  J.,  Ch.  26  ;  43  Ch.  D.  52  ;  62  L.  T. 
33  ;  88  W.  B.  225. 
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The  costs  of  preparing  a  mortgage  deed 
claimed  by  a  firm  of  solicitors  (one  of  whom 
was  the  mortgagee)  are  not  mortgagee's  costs ; 
they  are  not  covered  by  the  security,  and  will 
not  prevent  the  mortgagor  from  obtaining  a 
reconveyance  of  the  estate,  or  give  the  mort- 
gagee any  lien  upon  the  title  deeds.  Chegg  v. 
Slater,  22  Beav.  314 ;  25  L.  J.,  Ch.  440 ;  2  Jur. 
<N.s.)  246 ;  4  W.  B.  381.  And  see  Bastard  v. 
Clarke,  7  Ves.  489. 

Aitent   of    Client — Sabieqnent   Question.] — 

Where  an  attorney  had  taken  a  mortgage  from 
his  client  for  his  biU  of  costs  in  preparing  that 
and  another  mortgage,  and  the  client,  before  the 
attorney's  mortgage  was  executed,  assented  to 
the  bill,  but  afterwards,  on  coming  to  redeem, 
questioned  its  accuracy,  the  court  directed  the 
master  to  examine  the  bill,  with  a  view  to  ascer- 
tain the  reasonableness  of  the  charges,  without 
•entering  into  evidence,  as  to  whether  the  busi- 
ness charged  for  had  been  actually  done.  Wragg 
y,  Denham,  2  Y.  &  C.  117  ;  6  L.  J.,  Ex.  Eq.  38. 

Coyenant  to  pay  **  Every  Bum  of  Money 
'whieh  may  become  owing  by  Mortgagor  to 
Mortgagee  "—Profit  Goita— Clogging  Equity  of 
Jtedemption — ^Reopening  Settled  Acoounte.] — 
Where  a  solicitor  was  mortgagee  of  his  client's 
life  estate,  and  also  acted  as  her  agent  for  col- 
lecting, receiving  and  paying  her  income ;  and 
where  the  mortgage  deed  contained  a  covenant 
for  payment  by  the  mortgagor  of  the  sum 
advanced  with  interest,  and  also  for  payment 
of  *'  every  other  sum  of  money  which  may  here- 
after be  advanced  or  paid  by  the  mortgagee  to 
or  on  account  of,  or  become  owing  to  the  mort- 
gagee by,  the  mortgagor " ;  and  the  solicitor- 
mortgagee  had  from  time  to  time  furnished 
accounts  to  the  mortgagor,  in  which  he  had 
debited  her  with  certain  items  of  profit  costs, 
including  those  of  preparing  the  indentures  of 
mortgage  and  further  charge,  duly  delivering  in 
each  case  bills  of  costs  which  had  been  approved 
in  writing  by  the  mortgagor  : — Held  (i.)  that,  in 
the  absence  of  special  contract,  the  solicitor- 
mortgagee  was  not  entitled  to  charge  profit  costs 
for  work  done,  either  as  solicitor  in  connection 
with  the  mortgage  (including  the  preparation  of 
the  indentures)  or  as  agent  in  connection  with 
the  management  of  the  mortgagor's  income ; 
(ii.)  that  the  covenant  for  payment  contained  in 
the  mortgage  did  not  cover  such  charges,  and, 
even  if  it  did  do  so,  would  be  void  as  clogging 
the  equity  of  redemption  ;  and  (iii.)  that,  in  the 
absence  of  sufficient  evidence  to  show  that  the 
solicitor-mortgagee  fully  explained  to  the  mort- 
gagor her  legal  rights  with  respect  to  these 
charges  being  made  at  all,  the  court  would  grant 
to  the  mortgagor  or  her  representatives  leave  to 
surcharge  and  falsify  the  settled  accounts  so  far 
as  they  related  to  such  profit  costs  and  charges. 
Eyre  v.  Wynri- Mackenzie,  63  L.  J.,  Ch.  239  ; 
•  [1894]  1  Ch.  218 ;  8  B.  63  ;  69  L.  T.  823  j  42 
W.  B.  220. 

Sedemption  Suit.] — ^A  mortgagee  who  is  a 
solicitor,  and  acts  for  himself  in  an  action  for 
the  redemption  of  the  mortgage,  is  only  entitled 
to  out-of-pocket  expenses,  not  to  any  remunera- 
tion for  his  personal  trouble.  Stone  v.  Lickorish, 
60  L.  J.,  Ch.  289 ;  [1891]  2  Ch.  363  ;  64  L.  T. 
79 ;  39  W.  B.  381. 

Time  for  raidsg  Objeetion.!— The  court  will 
entertain  an  objection  to  the  allowance  of  profit 


costs  to  a  solicitor-mortgagee  imder  such  circom* 
stances,  although  the  objection  was  taken  for  the 
first  time  before  the  taxing-master,  and  not  at 
the  hearing  of  the  action.    Ih. 

Quaere,  whether  a  solicitor-mortgagee  who  acts 
for  himself  in  a  redemption  suit  is  entitled  to 
costs  beyond  those  actually  out  of  pocket.  Price 
V.  M'Bethy  33  L.  J.,  Oh.  460  ;  10  Jur.  (kjs.)  579 ; 
10  L.  T.  621  ;  12  W.  B.  818. 

The  proper  stage  of  the  suit  at  which  to  raise 
the  question  is  at  the  hearing;  and  a  decree 
having  been  made  in  a  redemption  suit,  contain- 
ing no  special  direction  as  to  costs,  and  ordering 
the  usual  account  to  be  taken  of  what  was  due 
to  the  mortgagees  for  principal  and  interest,  and 
for  their  costs  of  the  suit  to  be  taxed  by  the 
master: — Held,  that  the  master  had  properly 
allowed  t|ie  mortgagees,  who  were  solicitors,  and 
had  acted  for  themselves  in  the  suit,  their  profit 
costs.    lb. 

Defending  Title.] — Where  a  mortgagee  actsaa 
his  own  solicitor  in  a  suit  in  defence  of  his  own 
title,  he  will  be  allowed,  as  against  a  second 
moitgagee,  his  costs  out  of  pocket,  but  no  other 
costs.  Sclater  v.  Cffttam,  3  Jur.  (K.S.)  630 ;  5 
W.  B.  744. 

Partner  of  Solicitor-Mortgagee.] — ^The  partner 
of  a  solicitor-mortgagee  is  entitled  to  receive 
from  the  mortgagor  the  share  of  the  profit  costs 
of  transactions  relating  to  the  mortgage  that  he 
would  have  received  under  the  terms  of  the 
articles  of  partnership  : — Semble,  that,  if  part- 
ners in  a  firm  of  solicitors  agree  that  the  mort- 
gagee partner  is  not  to  share  in  such  profit  costs, 
the  usual  costs  will  be  allowed  in  full  against  the 
mortgagor.  Doody,  In  re,  Fisher  v.  Doody,  and 
HihheH  v.  Lhyd,  62  L.  J.,  Ch.  14  ;  [1893]  1  Ch. 
129  ;  2  B.  166,  n, ;  67  L.  T.  650  ;  41  W.  B.  49. 

A  solicitor-mortgngee  is  not  entitled  as  against 
the  mortgagor  to  charge  profit  costs  in  respect 
of  business  relating  to  the  mortgage  transacted 
by  the  solicitor  acting  for  himself  and  a  co- 
mortgagee,  or  by  a  firm  of  solicitors  of  which  he 
is  a  partner.  Cradock  v.  Piper  (1  Mac.  &  G. 
664)  distinguished  ;  Donaldson,  In  re  (27  Ch.  D. 
644)  overruled.    S.  (1,,  in  C.  A.    Ih, 

Co-Mortgageei.] — Where  one  of  a  body  of 
mortgagees  is  a  solicitor  and  acts  as  such  in 
enforcing  the  mortgage  security,  he  is  entitled 
to  charge  profit  costs  against  the  mortgagor, 
whether  the  mortgagees  are  trustees  or  not.  If 
in  such  a  case  the  mortgagor,  in  applying  for  an 
order  to  tax  the  bill  of  ti^e  solicitor-mortgagee, 
desires  to  raise  the  objection  to  profit  costs,  he 
should  state  his  objection  in  his  petition  for 
taxation.  Donaldson,  In  re,  54  L.  J.,  Ch.  151 ; 
27  Ch.  D.  644  ;  61  L.  T.  622. 

A  mortgage  was  vested  in  two  trustees  of  a 
settlement,  upon  the  trosts  thereof.  One  of  the 
trustees,  who  was  a  solicitor,  acted  professionally 
in  the  matter  of  a  petition  on  beludf  of  his  co- 
trustee and  himself  for  sale  of  the  mortgaged 
premises: — Held,  that  the  rule  in  Cradoek  v. 
Piper  (1  Mac.  k.  G.  664)  applied,  and  that  the 
trustee-solicitor's  costs  of  the  proceedings  were 
entitled  to  rank  on  the  final  schedule  of  incum- 
brances in  priority  to  the  mortgage.  Sa»Uk*s 
Estate,  In  re,  [1894]  1  Ir.  B.  60. 

Where  Administration  Order  Made.] — ^Where 
a  mortgagee,  who  was  also  solicitor  of  a  testator 
and   executrix,  instituted  a  suit,  in  which  a 
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common  administration  decree  was  made,  he  is 
entitled  to  be  paid  his  principal  and  interest  out 
of  a  fund  in  court,  but  not  his  costs,  those  being 
costs  of  an  administration  and  not  a  mortgagee's 
suit.     Walton  v.  Stanton,  10  W.  E.  670. 

Where  a  mortgagee,  who  was  also  solicitor  to 
an  executrix,  filed  a  bill,  in  which  a  common 
administration  decree  was  made,  and  the  next 
of  kin  subsequently  had  the  conduct  of  the 
cause,  by  reason  of  the  plaintiff's  peculiar 
position,  they  must  stand  pari  passu  with  him 
as  to  costs,  both  before  and  after  the  conduct  of 
the  cause  is  taken  away  from  him,  and  he  is  not 
liable  to  pay  the  costs  of  an  administration 
summons  taken  out  by  them,  though  without 
notice  of  his  suit.    lb, 

4.  Of  Bedemptiok. 

Ses  aUo  3,  supra,  coL  1837  foU. 

a.  Liability  of  Mortgagor,  1849. 

h.  Where  Two  Estates,  1860. 

e.  Overclaim  by  Mortgagee,  1860. 

a.  liiabillty  of  Kortaragor. 

Ctoneral  Bule.] — In  a  redemption  suit,  the 
plaintiff,  as  a  general  rule,  must  pay  the  costs 
of  all  necessary  parties ;  therefore,  where  a 
question  arose  between  two  defendants,  as  to 
which  of  them  was  entitled  to  the  sum  brought 
into  court  by  the  plaintiff,  and  the  cause  stood 
over  from  day  to  day  to  have  that  question 
argued : — Held,  that  r^beshing  fees  to  the  defen- 
dants' counsel  were  part  of  the  costs  in  the  cause, 
to  be  paid  by  the  plaintiff ;  a  creditor  also  held 
entitled,  though  paid  off  in  course  of  suit.  Wynne 
V.  Brady,  6  Ir.  Eq.  K.  239. 

A  purchaser  of  property  coUaterally  charged 
to  secure  a  bond  debt,  for  which  he  mortgages 
the  purchased  estate,  and  pays  the  remainder  of 
the  purchase-money,  is  not  entitled  to  insist  on 
having  the  property  reconveyed  to  him  free  of 
incumbrance  before  he  pays  the  sum  so  secured 
by  mortgage ;  and  if  he  file  a  bill  to  have  the 
estate  reconveyed  to  him,  and  a  declaration  of 
court  as  to  persons  entitled  to  receive  the  money 
where  there  are  two  sets  of  claimants,  he  will  be 
considered  as  merely  a  mortgagor  filing  bill  to 
redeem,  and  must  pay  all  costs,  although  he  has 
paid  the  money  into  court.  Drew  v.  Harman^ 
5  Price,  319. 

To  pay  Costs  of  Trustee  and  Cestui  que  trust.] 
— On  a  bill  to  redeem,  costs  were  allowed  to  the 
assignees  in  trust  of  the  mortgage,  and  to  the 
cestuis  que  trustent  also.  Wetherdl  v.  Collins, 
3  Madd.  266  ;  18  B.  B.  229. 

Default  of  Bedemption  on  Day  appointed — 
Beferenoe.l — If  on  a  bill  to  redeem,  the  usual 
decree  and  reference  are  made,  and  a  day 
appointed  to  redeem,  if  the  mortgagor  does  not 
redeem  on  the  day,  the  court  will  dismiss  the 
bill  with  costs  to  be  taxed,  considering  the 
reference  as  a  subsequent  proceeding  beyond  the 
bill  and  answer.  Semble.  Newsham  v.  Chay, 
2  Atk.  286. 

Cross  Cause  in  Foreclosure.] — On  a  bill  to 
foreclose,  the  court  refused  to  order  defendant, 
in  case  he  redeemed,  to  pay  the  costs  of  a  cross 
cause  which  he  had  brought  to  redeem,  and 
which  was  still  depending,  because  the  court 


could  take  no  notice  that  there  was  such  a  cause 
depending.    Anon.,  Moseley,  46. 

Vexatioufl  Conduct.] — Costs  of  a  redemption 
suit  against  a  mortgagee  in  possession  given  to 
him  up  to  answer,  and  against  him  for  the  rest 
of  the  suit,  when  the  sum  due  at  the  filing  of  the 
bill  was  only  lOZ.,  and  the  balance  afterwards 
was  against  him,  and  his  conduct  vexatious. 
Snagg  v.  Frith,  9  Ir.  Bq.  B.  286  ;  8  Jo.  &  Lat.  388. 

Debt  due  when  Bill  filed.] — ^In  a  suit  for 
redemption  a  mortgagee  is  entitled  to  his  costs, 
if  it  is  found  that  anything  was  due  to  him  at 
the  filing  of  the  bill,  although  the  accounts  were 
directed  to  be  taken  against  him  with  annual 
rests.  Barlmo  v.  Oavns,  Morris  v.  Islip,  23  Beav. 
244. 

b.  Where  Two  Bstates. 

Bedemption  of  One  allowed — Coiti  of  Mort- 
gagee.]— ^A  plaintiff  suing  in  formA  pauperis 
brought  his  biU  to  redeem  two  estates,  but  was 
held  to  be  entitled  to  redeem  one  estate  only, 
and  the  mortgagee  was  idlowed  to  add  his  costs 
of  the  suit  in  respect  of  both  estates  to  the 
principal  and  interest  due  to  him  on  the  security 
of  the  redeemable  estate.  Batchelor  y.  Middle^ 
ton,  6  Hare,  86. 

Conyeyaneiag  Act|  1881.] — Since  the  com- 
mencement of  the  Conveyancing  Act,  1881, 
separate  mortgages  were  made  of  distinct  estates 
by  the  same  mortgagor.  The  mortgagee  having 
brought  a  foreclosure  action : — Held,  that  the 
mori^;agor  could  not  redeem  either  estate  without 
paying  all  the  costs  of  the  action.  Clapham  v. 
Andrews,  63  L.  J.,  Ch.  792  ;  27  Ch.  D.  679 ;  51 
L.  T.  86  ;  33  W.  B.  896. 

When  a  mortgagee  brings  an  action  to  fore- 
close two  mortgages  of  two  distinct  estates,  but 
which  mortgages  are  by  force  of  the  statute  or 
otherwise  not  Uable  to  be  consolidated,  the  costs 
of  the  action  are  not  to  be  charged  against  each 
estate,  but  must  be  apportioned  ratably  between 
the  two  estates.  Clapham  y.  Andrews  (27  Ch.  D. 
679)  overruled.  Be  Cauao  v.  Skipper,  31  Ch.  D. 
636  ;  64  L.  T.  481 ;  34  W.  B.  402— C.  A, 

o.  Orerolaixn  by  Mortgagee. 

See  also  3,  d.  supra,  col.  1842. 

Generally.] — ^A  mortgagee  will  not  be  deprived 
of  his  costs  in  a  redemption  suit  because  he  has 
overstated  the  amount  due  to  him.  Cotterell  v. 
Stratton,  42  L.  J.,  Ch.  417 ;  L.  B.  8  Ch.  296  ;  28 
L.  T.  218  ;  21  W.  B.  234. 

Bon&  fide  OTerclaim.] — ^A  mortgagee  cannot 
be  deprived  of  costs  merely  because  he  claims 
bond,  fide  something  more  than  the  court  holds 
him  entitled  to.  Watts,  In  re,  Smith  v.  Wafts, 
62  L.  J.,  Ch.  209 ;  22  Ch.  D.  1 ;  28  L.  T.  167 ; 
31  W.  E.  262— C.  A. 

Vezatioai  Conduct.] — An  overstatement  on 
the  part  of  mortgagees  in  possession  of  a  colliery 
as  to  the  balance  represented  by  them  as  remain- 
ing due  on  their  mortgage,  and  their  refusal  to 
furnish  accounts  to  the  mortgagors  except  on 
being  paid  the  expenses  of  so  doing : — ^Held,  not 
such  vexatious  conduct  as  to  deprive  them  of 
their  costs  of  a  redemption  suit.  Norton  v. 
Cbopw,  5  De  G.  M.  &  &.  728  ;  2  W.  B.  669. 
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5.  FOBBCLOSUBB. 

a.  In  GkeneraL 

Generally.] — SemblCf  in  a  forecloeure  action 
the  costs  of  the  mortgagee,  as  between  solicitor 
and  client,  are  payable  by  the  mortgagor. 
Oriffith,  Jonet  ^  Co.,  In  re,  53  L.  J.,  Oh.  303  ; 
50  L.  T.  434  ;  32  W.  E.  350— C.  A. 

See  a  diet,  in  Howard  y.  Queen' 9  Trusteei  (2 
Mod.  173),  that  if  a  mortgagor  be  foreclosed,  he 
pays  no  costs.    Anon,,  Moseley,  46. 

Bill  or  Claim.}— A  mortgagee  held  not  to  be 
chargeable  with  the  increased  costs  occasioned 
by  his  proceeding  for  foreclosure  by  bill  and  not 
by  claim.    Holford  v.  Yate,  10  Hare  (App.)  1. 

Proof  after  Foreeloinre.] — ^A  mortgagee,  after 
foreclosnre  and  attempted  sale,  admitted  to  prove 
in  an  administration  suit  on  giving  up  the  pro- 
perty, but  not  allowed  costs  of  foreclosure.  Hayjies 
V.  Haynet,  8  Jur.  (n.s.)  504. 

Untenable  Defence.] — ^In  a  foreclosure  suit, 
the  mortgagor,  who  raises  an  untenable  defence, 
will  be  personally  liable  to  pay  the  costs  occa- 
sioned thereby.  Chiardian  Assu/rance  Co,  v. 
Avonr.ifire  (Lord),  Ir.  R.  7  Eq.  496. 

Sub-mortgage  and  Foreoloiure  after  For- 
feiture.]— A  mortgagee,  after  his  mortgage  is  for- 
feited, executes  several  sub-mortgages,  and  files 
a  bill  of  foreclosure,  making  the  sub-mortgagees 
defendants  : — Held,  that  he  was  entitled  to  the 
costs  of  the  sub-mortgagees  against  the  estate. 
Smith  V.  Chichester,  4  Ir.  Eq.  R.  580  ;  1  Con.  & 
L.  486  ;  2  Dr.  &  War.  393. 

Costi  of  Foreclosure  included  in  Decree 
against  Aisets.] — The  bill  was  filed  to  foreclose 
a  mortgage :  after  decree  to  foreclose,  it  appeared 
the  mortgagor  had  no  title.  PlaintifE  then  pro- 
<%eded  against  his  assets  upon  the  collateral 
-security.  Upon  the  final  hearing  of  this  cause, 
the  lord  chancellor  held  plaintiff  entitled  to 
include  the  costs  of  the  foreclosure  cause  in  the 
decree  against  mortgagor's  assets.  Baron  v. 
Bennett,  2  Moll.  459. 

Whether  out  of  Estate  or  out  of  Purchaae 
Money.] — ^At  the  time  of  the  sale,  the  lands  were 
subject  to  a  mortgage.  The  purchaser  retained 
the  purchase-money  for  payment  of  incum- 
brances affecting  the  estate.  The  mortgagee 
afterwards  filed  a  bill  against  the  assignee  of  the 
vendee,  to  foreclose  and  sell.  That  suit  was 
compromised  by  the  mortgagee  going  into  posses- 
sion :— Held,  that  the  mortgagee's  costs  in  that 
suit  were  to  be  paid  with  his  demand  out  of  the 
•estate,  and  not  out  of  the  purchase-money.  Croly 
V.  Calla^han,  5  Ir.  Eq.  R.  25. 

Improper  Action.] — A  mortgagee,  after  filing 
^  foreclosure  bill,  unsuccessfully  moving  for  a 
receiver,  and  rendering  himself  liable  to  the  costs 
of  the  motion,  died,  and  his  executors,  without 
reviving  the  suit,  filed  a  new  bill  for  foreclosure 
of  the  same  estate  : — ^Held,  that,  the  defendants, 
not  by  plea  to  a  new  bill  insisting  upon  the 
former  suit,  but  claiming  by  their  answers  the 
benefit  of  the  objection,  as  it  they  had  pleaded 
it,  the  court  wovdd  not  refuse  the  decree  in  the 
-second  suit,  or  stay  the  proceedings  therein  until 
the  former  costs  should  be  paid  ;  that  the  court, 
not  approving  of  the  course  taken  by  the  plain- 


tiffs, would  give  them  no  costs  of  the  second  snit, 
unless  they  submitted  to  pay  the  costs  to  which 
the  mortgagee  was  liable  in  the  first  suit.  Long 
V.  Storie,  9  Hare,  542 ;  21  L.  J.,  Ch.  521 ;  16  Jur. 
349. 

Withdrawing  Claim  for  Payment.] — ^A  mort- 
gagee issued  a  writ  asking  for  the  usual  order  for 
foreclosure,  and  moved  for  the  appointment  of  a 
receiver,  and  on  the  motion  being  heard  a  receiver 
was  appointed.  A  statement  of  claim  was 
delivered,  but,  the  mortgagor  having  become 
bankrupt,  the  plaintiff  withdrew  his  claim  for 
payment : — Held,  that  the  plaintiff  should  have 
proceeded  by  originating  summons.  The  court 
made  the  usual  foreclosure  order,  but  directed 
the  taxing-master  to  allow  such  costs  as  the 
plaintiff  would  have  been  entitled  to  if  he  had 
proceeded  by  originating  summons  and  no  more. 
Barr  v.  Harding,  58  L.  T.  74  ;  36  W.  R.  316. 

On  a  motion  for  judgment  in  default  of  defence 
in  a  foreclosure  action,  a  mortgagee  asked  for  an 
order  for  an  account  to  be  taken,  and  for  pay- 
ment, and  the  usual  foreclosure  judgment ;  the 
mortgagee,  however,  being  in  possession,  and 
having  therefore  to  account  on  the  footing  of 
wilful  default,  did  not  show  what  he  might  have 
received  but  for  his  wilful  dei^ult.  The  court, 
therefore,  gave  him  the  order  for  an  account  to 
be  taken,  and  the  usual  foreclosure  judgment, 
but  made  no  order  for  payment.  The  defendant 
then  said  that  the  plaintiff  had  abandoned  his 
claim  for  payment,  and  therefore  ought  to  have 
proceeded  by  summons,  and  not  by  action,  and 
was  entitled  under  the  foreclosure  order  to  no 
more  costs  than  if  he  had  applied  by  summons  : — 
Held,  that  as  the  plaintiff  had  not  abandoned  his 
claim  for  personal  payment,  but  had  pressed  it, 
he  was  entitled  to  his  costs.  The  court  refused 
to  allow  the  case  to  go  into  the  general  paper  for 
argument  as  to  the  question  of  costs.  Brooking 
V.  SkewU,  58  L.  T.  73  ;  36  W.  R.  216. 

Ooita  creating  Lien.] — ^Lord  Manners  held,  on 
a  bill  of  foreclosure  and  decree  in  mortgagor's 
lifetime,  the  costs  gave  a  lien  on  the  property 
mortgaged ;  not  a  mere  personal  demand  gone 
by  his  death.    NettervUU  v.  Bennett,  2  MolL  457. 

Interest  on  Taxed  Costs.] — ^A  mortgagee  is  not 
entitled,  in  carrying  in  his  accounts  under  a  fore- 
closure judgment,  to  charge  interest  on  his  taxed 
costs  unless  they  are  directed  to  be  added  to  his 
security,  and  then  they  carry  interest  from  the 
date  of  the  taxing-master's  certificate,  and  not 
from  the  date  of  judgment.  JBardley  v.  Knights, 
58  L.  J.,  Ch.  622  ;  41  Ch.  D.  537 ;  60  L.  T.  780; 
37  W.  R.  704. 

Lippard  v.  Rlckettt  (L.  R.  14  Eq.  291)  con- 
sidered,   llf. 

Tacking.] — An  assignee  of  a  mortgage  cannot 
tack  to  his  debts  in  a  foreclosure  suit  by  him 
costs  incurred  by  his  defence  to  a  cross-bill 
impeaching  the  mortgage  and  which  was  du- 
missed  with  costs.    Darcey  v.  CeUlan,  I  Jones,  614. 

b.  Other  Defendants  to  FozeoloBore  Suits. 

Costs  of  Guardian  of  Infknt  Defimdants.] — 

Where,  in  a  foreclosure  suit,  the  solicitor  to  the 
suitor's  fund  was,  upon  the  application  of  the 
plaintiff,  under  the  28th  Order  of  October,  1842, 
appointed  guardian  to  some  of  the  defendants, 
who  were  infants,  the  court  held  that  the  plain- 
tiffs must  pay  the  costs  of  the  guardian,  and  add 
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them  to  his  own,  even  where  the  security  is 
inadequate.  HarrU  t.  Samlyn,  3  De  G.  &  Sm. 
470  ;  18  L.  J.,  Ch.  403  ;  14  Jur.  65. 

Ezeentor  of  InioWent  Mortgagor.] — The 
executor  of  an  insolvent  mortgagor  is  not  entitled 
to  his  costs  against  the  plaintiS  in  the  ordinary 
suit  for  a  foreclosure  and  sale.  Cfraee  y.  Mount' 
morrU  {ZoreOj  2  Dr.  &  War.  432. 

Szeoutor  of  Legatee  of  Mortgagee.] — ^In  a  suit 
to  foreclose  a  mortgage,  after  the  death  of  the 
mortgagee,  it  appeared  that  the  mortgagee  had 
bequeathed  the  mortgage  debt  in  different  por- 
tions to  several  persons,  and  amongst  those 
2,000/.  had  been  bequeathed  to  A.  and  B.,  and 
the  surviYor  of  them,  his  executors,  &c. ;  the  per- 
«onal  representatiYe  of  the  surrivor  had  been 
made  a  defendant,  and  2,000Z.  was  reported  due 
to  him  : — Held,  that  he  was  entitled  to  be  paid 
his  costs  according  to  the  priority  of  his  demand, 
notwithstanding  that  the  general  rule  of  the  court 
in  foreclosure  suits  was  to  allow  only  one  set  of 
costs  against  the  inheritance.  Cana  y.  JBrownrigg, 
2  Ir.  Eq.  R.  413. 

Aiiignee    of    Inaolyent    Mortgagor.]  —  The 

Assignee  of  an  insolvent  mortgagor  was  made  a 
party  to  a  suit  to  foreclose  the  mortgage,  and  died 
in  the  progress  of  it ;  there  was  no  property  of 
the  mortgagor,  except  the  mortgaged  premises ; 
And  the  plaintiff,  in  order  to  induce  a  creditor  of 
the  mortgagor  to  become  his  assignee,  undertook 
to  pay  him  his  costs  in  the  suit : — Held,  that  the 
plaintiff  was  entitled  to  those  costs  as  part  of  his 
own  costs.    Maxwell  v.  Smyths  Jon.  &  C.  72. 

A  mortgagee  had  been  in  possession.  She  trans- 
ferred the  whole  of  her  interest,  and  afterwards 
became  insolvent.  Her  assignees  were  made 
defendants  to  a  bill  of  foreclosure  : — Held,  that 
their  costs  ought  not  to  be  charged  on  the  mort- 
.gaged  estate,  but  on  the  plaintiff.  Coles  v. 
Forregtj  10  Beav.  652. 

Troftee  of  Mortgagee.] — ^Where  a  trustee  for 
a  mortgagee  is  made  a  defendant  to  a  foreclosure 
suit,  the  plaintiff  must  pay  his  costs  and  add 
them  to  his  own.  Brown  v.  Loekhart,  10  Sim. 
426  ;  9  L.  J.,  Ch.  167 ;  4  Jur.  167. 

The  costs  of  a  motion  to  advance  a  cause,  under 
the  4th  Order  of  May,  1839,  ordered  to  be  paid  by 
the  plaintiff.    lb. 

Mortgagor*!  Trustee  to  bar  Bower.] — Mort- 
gagor's tinistee  to  bar  dower  not  entitled,  as 
against  the  mortgagee,  to  his  costs  of  a  suit 
brought  to  foreclose  the  mortgage.  Horroeke  v. 
Zedsam,  2  Coll.  C.  C.  208. 

Tmftee  of  Mortgagee's  Settlement.  J — A  sum 
due  on  mortgage  was  settled  on  a  marriage.  The 
husband  afterwards  obtained  a  decree  of  fore- 
closure in  a  suit  in  which  the  mortgagor  and  the 
trustee  of  the  settlement  were  defendants.  The 
trustee's  costs  were  ordered  to  be  paid  l^  the 
plaintiff  and  added  to  the  mortgage  debt.  JBartle 
V.  WUUn,  8  Sim.  238. 

Heir  of  Mortgagee.] — Bill  of  foreclosure  by 
devisee  of  a  mortgagee,  against  the  heir  and 
executor  of  the  mortgagor,  the  mortgagee's  heir 
being  also  made  a  party,  to  have  the  will  estab- 
lished against  him.  Plaintifl  must  pay  the  heir 
his  costs,  and  he  would  not  be  entitled  to  have 
them  over  from  the  estate,  the  heir  being  a 
necessary  party,  by  reason  of  the  mortgagee's 


disposition  of  his  property.  SHpp  y.  Wyatt^  I 
Cox,  363. 

Annnitant.  ] — If  the  mortgagee  of  lands,  sub- 
ject to  an  annuity,  file  a  bill  of  foreclosure,  and 
make  the  annuitant  a  party,  the  bill  will  be 
dismissed  with  costs  as  to  the  annuitant.  Paynes 
V.  Oreaghy  2  Ir.  Eq.  B.  190. 

Snb-mortgageei.]  —  A  mortgagee,  after  the 
time  for  payment  of  the  mortgage  money  has 
elapsed,  executes  several  sub-mortgages,  and  then 
files  a  bill  of  foreclosure  and  sale,  making  the 
sub-mortgagors  defendants : — Held,  that  the  sub- 
mortgagees were  entitled  to  their  costs  against 
the  plaintiff.  Smith  v.  Chichester^  2  Dr.  &  War. 
393  \  1  Con.  &  L.  486  ;  4  Ir.  Eq.  B.  680. 

Caitodee — ^Tmitee — Oeitni  que  trust.] — Costs 
of  custodees  in  possession,  made  defendants  to  bill 
of  foreclosure  out  afterwards  struck  out,  the 
custodiams  being  dissolved  on  application  to  the 
court  of  exchequer,  decreed  out  of  the  fund 
reluctantly.  Also  the  costs  of  a  party,  whose 
lease  of  the  mortgaged  lands  subsequent  to  the 
mortgage  was  impeached  by  the  bill,  on  grounds 
removable  by  diligent  inquiry ;  and  of  trustees  and 
cestui  que  trust  answering  separately,  trustee 
being  out  of  the  jurisdiction.  Nicollson  v. 
FaHdner^  1  Moll.  666. 

6.  Between  Several  Inoumbbakoebs. 

Ctonerally.] — ^Lord  chancellor  stated  the  order 
of  payment  of  costs  of  bill  by  a  subsequent  mort- 
gagee should  be — ^prior  mortgagees'  costs,  with 
their  principal  and  interest  seriatim,  then  plain- 
tiff's costs,  with  his  principal  and  interest,  and 
then  the  costs  of  the  defendant  entitled  to  costs, 
but  not  to  be  paid  by  plaintiff,  for  that  might 
prejudice  plaintiff  if  a  deficient  fund;  mort- 
gagor's costs  not  to  be  paid  out  of  the  produce 
of  the  sale  until  all  the  creditors  are  satisfied. 
EllU  V.  Molley,  1  MoU.  636. 

Out  of  Fund.] — The  costs  of  incumbrancers 
upon  a  fund  charged  upon  an  estate,  are  to  be 

borne,  not  by  the  estate  but  by  the  fund.    

V.  Henry,  3  Ir.  Eq.  B.  498. 

Where  One  Snea  for  All.] — ^When  a  puisne 

incumbrancer  sues  for  and  recovers  a  fund  for 
the  benefit  of  all,  his  costs  are  paid,  in  the  first 
instance,  out  of  the  fund  reoov^ed.  Wright  v. 
Kirhy,  23  Beav.  463 ;  3  Jur.  (K.&)  861 ;  6  W.  B. 
391. 

Gofti  of  Others  added  to  Soeorities.] — ^An 

estate  was  greatly  incumbered.  The  first  charge 
was  an  annuity ;  and,  in  default  of  payment,  the 
annuitant  had  power  to  sell  ana  invest  the 
produce  in  the  purchase  of  a  similar  annuity. 
The  grantor  reserved  a  power  of  repurchase.  The 
annuitant  having  sold  tine  estate,  the  fifth  incum- 
brancer filed  a  bill  to  repurchase  the  annuity, 
and  distribute  t^e  produce: — Held,  that  the 
plaintiff's  costs  were  the  first  charge  on  the  fund, 
and  that  the  costs  of  the  other  incumbrancers 
must  be  added  to  their  securities.    Ih, 

Out  of  Fond,  aooording  to  Prlorit7.]~Incum- 
brancers  are  entitled  to  their  costs  out  of  the 
fund,  according  to  their  respective  priorities,  and 
not  against  the  plaintiff  in  the  first  instance. 
HaU  V.  ma,  3  Dr.  k  War.  69  ;  2  Con.  k  L.  136  ; 
6  Ir.  Eq.  B.  11. 
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The  rale  that  the  fimd,  not  the  plaintifE,  is  to 
pay  the  costs,  only  applies  to  formal  parties,  not 
to  prior  incumbrancei's.  As  to  them,  it  is  a 
redemption  bill ;  and,  if  the  costs  are  not  paid 
within  the  usual  time,  in  such  cases  the  biU  as  to 
them  must  be  dismissed.  Jackson  t.  Curtu,  2 
Moll.  466. 

In  an  incumbrancer's  suit  in  Ireland  it  was 
held  that,  according  to  the  practice  of  the  courts 
in  that  country,  the  plaintifb  were  only  entitled 
to  their  costs  according  to  the  priority  of  their 
demand.    Peyton  v.  J^DarmoU,  1  Dr.  &  WaL  198. 

Under  a  bill  by  a  second  incumbranoer,  a 
receiver  being  appointed,  and  the  first  incum- 
brancer taking  the  benefit  of  the  suit,  the  costs 
are  to  be  paid  in  the  first  instance  before  the 
demand  oi  the  first  incumbrancer.  White  v. 
Peterborough  (Bighop)^  Jacob,  402. 

Conflioting  Claimf  of  PriArity.] — The  costs 
incurred  in  respect  of  conflicting  claims  of 
priority  of  lien  or  charge,  in  a  suit  for  redemp- 
tion and  foreclosure  by  a  puisne  mortgagee, 
ordered  to  be  paid  by  the  parties  who  faUed  in 
such  claim  respectively,  the  plaintiff  adding  to 
his  mortgage  debt  the  costs  paid  by  him  in 
respect  of  such  claim  as  he  had  failed  in  estab- 
lishing,— the  questions  having  arisen  from  the 
acts  or  conduct  of  the  mortgagor.  Pelly  v. 
Wathen,  7  Hare,  372.  Affirmed,  1  De  G.  M.  &  G. 
16  ;  21  L.  J.,  Ch.  106  ;  16  Jur.  47. 

Coftf  of  Foreoloiiire,  in  Bademption,  Suit.] — 
The  second  mortgagee  brings  a  bill  to  redeem  the 
first  mortgagee,  who  had  been  put  to  great  charge 
in  foreclosing  the  mortgagor : — Held,  the  costs 
which  the  first  mortgagee  has  been  put  to  shall 
not  be  taxed  as  in  case  of  an  adversary's  suit, 
but  he  shall  be  allowed  all  his  costs  and  charges, 
as  is  done  in  case  of  a  solicitor  who  lays  out 
money  for  his  client,  and  the  profits  of  the  mort- 
gaged premises  shall  be  first  applied  to  pay  off 
those  costs  before  they  go  to  sink  the  principaL 
lAmiax  V.  HidCy  2  Vem.  185. 

A  puisne  creditor  filed  a  bill  to  redeem  a  prior 
creditor  by  mortgage,  and  for  a  sale,  offering  by 
bis  bill  to  pay  the  prior  creditor  what  should 
appear  due  to  him.  The  prior  creditor  was  pro- 
ceeding to  foreclose  the  mortgage.  By  his  answer 
he  accepted  the  offer  of  the  plaintiff,  and  upon 
the  hearing  insisted  that  the  fund  was  deficient 
and  that  the  plaintiff  should  by  the  decree  under- 
take to  redeem  him  : — Held,  that  the  plaintiff 
was  only  bound  to  undertake  to  pay  him  the 
additional  costs  and  expenses  he  might  be  put  to 
by  the  plaintiff's  suit*  AU,'Qen.  v.  Redmond^ 
2  Jones,  264. 

Plaintiff  haying  Two  Inoambranoei.] — In  a 

suit  for  an  account,  foreclosure  and  sale,  by  the 
plaintiff  having  two  incumbrances  upon  the 
estate,  he  is  not  entitled  to  all  his  costs  of  suit  in 
priority  with  his  elder  incumbrance,  but  shall  be 
decreed  his  costs  of  suit  in  priority  with  that 
incumbrance,  save  so  far  as  they  are  occasioned 
by  his  puisne  incumbrance.  And  the  costs  so 
occasioned  he  shall  be  decreed  to  have  in  priority 
with  the  puisne  incumbrance.  Hanouiooh  v. 
Handeock,  1  Ir.  Ch.  B.  444. 

Mortgagee  to  pay  Coits.]  —  Under  circum- 
stances, the  court  compelled  one  of  several  mort- 
gagees to  pay  costs,  and  refused  another  the  costs 
of  a  suit  to  redeem.  Cliff  v.  Wadiworth^  2  Y.  & 
C.  C.  C.  598  ;  7  Jur.  1008. 


In  Suit  to  aaeertain  PrioxitiM.] — ^In  suits  by 
mortgagees  to  ascertain  priorities  upon  an  estatev 
or  upon  a  fund  produced  by  it,  after  the  proper 
costs  of  the  plfljntiff  are  paid,  the  costs  of  the 
other  incnmlnanoerB  are  added  to  their  secnrities. 
and  paid  in  the  order  of  their  priorities.  Fiord 
V.  Chetterficld  (^EarV),  21  Beav.  426. 

Mortgages  Pendente  lite.] — ^A  suit  was  insti- 
tuted to  ascertain  the  rights  of  the  plaintiff  and 
others  to  certain  property  ;  the  plaintiff,  pending 
the  suit,  made  three  mortgages  of  his  share  to 
different  persons,  who  were  brought  before  the 
court  by  supplemental  bilL  A  decree  was  made 
declaring  the  plaintiff  entitled  to  one-fifth  of  the 
estate,  and  directing  the  costs  to  be  paid  as 
between  party  and  party  out  of  the  aggregate 
fund.  The  first  mortgagee  now  presented  a  peti- 
tion for  payment  of  his  principal,  interest  and 
costs.  The  plaintiff  claimed  the  extra  costs  as  a 
prior  charge ;  this  was  resisted  by  the  second 
mortgagee : — Held,  that  the  plaintiff  was  not 
entitled  to  the  extra  costs,  but  that  the  second 
mortgagee  was  entitled  to  take  the  fund,  leaving 
the  plaintiff's  costs  in  that  respect  unpaid. 
Smitk  V.  Plummer,  18  L.  J.,  Ch.  456. 


Poreelotnre  and  Sale — ^Mortgagee  ClaisiB  to 
be  Sedeemed.] — ^A  puisne  mortgagee  filed  a  bill 
for  a  foreclosure  and  sale  against  a  prior  mort- 
gagee in  possession.  By  the  report  made  pursuant 
to  the  decree  to  account,  it  appeared  doubtful 
whether  the  mortgaged  premises  would,  upon  a 
sale,  produce  sufficient  to  pay  off  the  prior  mort- 
gagee and  his  costs  of  suit.  Upon  the  final 
hearing,  the  prior  mortgagee,  for  the  first  time, 
insisted  upon  being  redeemed : — Held,  that  the 
time  of  making  the  claim  only  affected  the  costs 
of  the  suit ;  and  that  either  the  bill  should  be 
dismissed  without  costs,  or,  if  the  plaintiff  elected 
to  take  a  decree  for  a  sale,  he  should  secure  to 
the  prior  mortgagee  the  full  amount  of  his  debt 
and  costs  of  suit.  Rotheram  v.  Webb,  4  Ir.  £q.  R. 
52. 

In  this  case,  the  security  was  given  by  recog- 
nizance conditioned  for  the  payment  of  any 
difference  between  the  produce  of  the  sale  and 
of  the  sum  decreed  due  on  the  foot  of  the  prior 
mortgage  for  principal,  interest  and  costs.    lb, 

Praotioe.] — In  a  suit  for  foreclosure  and  re- 
demption by  one  of  several  successive  mortgagees, 
upon  motion  by  a  subsequent  incumbrancer,  the 
bill  was  ordered  to  be  dismissed  with  costs  against 
all  the  other  defendants,  without  prejudice  to 
any  other  suit,  upon  payment,  by  the  defendant 
moving,  of  a  certain  sum  of  money  into  court 
on  or  before  a  certain  day,  such  money  to  be 
invested  and  accumulated.  The  plaintiff  to  pay 
the  taxed  costs  of  all  the  other  defendants,  and 
to  hand  them  over  from  the  defendant  moving, 
who  was  ordered  to  pay  to  the  plaintiff  and  other 
defendants  their  costs  of  this  application ;  and, 
the  defendant  moving,  by  his  counsel,  under- 
taking to  indemnify  the  plaintiff  against  any 
proceedings  which  might  be  taken  in  the  mean- 
time by  any  party  for  redeeming  the  plaintiff's 
securities,  a  reference  was  directed  to  ascertain 
what  was  due  to  the  plaintiff  for  principal  and 
interest ;  and  the  taxing-master  was  ordered  to 
tax  his  costs  and  those  of  the  mortgagees  other 
than  the  defendant  moving,  who,  as  well  as  the 
plaintiff,  were  to  ha?e  liber^  to  apply.  Jomet  v. 
Tin^ney,  1  Kay  (App.)  xlv. 

See  also  next  sub-division. 
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7.  Undeb  Decreb  fob  Sale. 


Generally.] — A  sale  under  a  decree,  unless 
made  upon  particular  terms,  does  not  vary  the 
right  as  to  costs,  which  each  mortgagee  would 
have  had  if  the  proceeding  had  been  by  fore- 
closure ;  accordingly,  successive  mortgagees  were 
allowed  their  costs  out  of  the  f  ands  produced  by 
the  sale,  according  to  the  priority  of  their  several 
securities.  Barnsi  v.  Racnter^  1  Y.  &  C.  C.  C. 
401  :  11  L.  J.,  Ch.  228  ;  6  Jar.  595. 

A  first  mortgagee  in  fee  with  power  of  sale 
filed  his  bill  against  the  mortgagor  and  all  subse- 
quent claimants,  for  a  sale  under  the  power.  The 
property  produced  less  than  the  amount  of  the 
first  mortgage : — Held,  that  the  subsequent 
incumbrancers  were  nevertheless  entitled  to 
their  costs  out  of  the  produce.  AUton  v.  Parker j 
5  L.  J.,  Ch.  3. 

Beedf  Lost.] — A  first  incumbrancer  having  a 
power  of  sale,  but  having  lost  the  title  deeds, 
institutes  a  suit  to  have  the  estate  sold :  the 
subsequent  incumbrancers  are  entitled  to  be  paid 
their  costs,  although  the  proceeds  of  the  sale  are 
not  sufficient  to  pay  what  is  due  to  the  plaintiff. 
Wontner  v.  Wright,  2  Sim.  543  ;  29  R.  R.  166. 

Consent.] — A  mortgagee,  with  a  power  of  sale, 
obtained  an  order  for  sale,  with  consent  of  the 
subsequent  mortgagees.  Though  the  produce  of 
the  sale  was  insufficient  to  pay  the  first  mortgage, 
it  was  held  that  the  second  mortgagees  were 
entitled  to  the  costs  of  the  suit,  out  of  the  money 
in  court.      Cooke  v.  Brown,   4   Y.   &   C.   227  ; 

9  L.  J.,  Ex.  Eq.  41.     S.  P.,  Kenebel  v.  Sera/ton, 
13  Ves.  370. 

Legal  mortgagees,  having  filed  a  bill  for  fore- 
closure only,  amended  their  bill  by  stating  that 
they  had,  with  the  defendants'  consent,  con- 
tracted to  sell  the  property,  and  prayed  that  the 
purchase  might  be  carried  out  under  the  sanction 
of  the  court.  By  a  consent  decree,  the  court 
ordered  the  sale  to  be  carried  out.  The  purchase- 
money  being  sufficient  only  to  pay  the  principal 
and  interest  with  a  small  balance  over  : — Held, 
that  the  plaintiff  were  entitled  to  their  costs  of 
suit  so  far  as  the  fund  would  go,  before  the 
defendants  were  paid  any  costs.  Cook  v.  Hart, 
41 L.  J.,  Ch.  143  ;  L.  R.  12  Eq.  459  ;  24  L.  T.  779  ; 
19  W.  R.  947. 

A  mortgagee  of  estates,  on  which  the  incum- 
brances were  numerous  and  of  a  complicated 
nature,  filed  a  bill  for  foreclosure  and  redemption, 
and  by  consent  the  estate  was  sold  : — Held,  that 
the  costs  of  sale  ought  not  to  be  paid,  in  the  first 
place,  out  of  the  general  fund,  but  that  the 
money  arising  from  the  sale  of  each  separately 
encumbered  estate  ought  to  be  treated  in  the 
«(ame  manner  as  the  estate  itself  would  have  been, 
and  that  the  mortgagees  ought  to  be  paid  their 
principal,  interest  and  costs  according  to  their 
respective  priorities.     Wild  or  Lee  v.  Lockkart, 

10  Beav.  320  ;  16  L.  J.,  Ch.  519. 

Where,  by  consent  of  a  mortgagee,  property  is 
sold  by  the  court  free  from  the  mortgage  security  : 
— Semble,  that  the  costs  of  other  parties  of  the 
sale  ought  not  to  be  paid  out  of  the  proceeds  of 
sale  in  priority  to  the  mortgage  debt.  Jfaekinlay, 
In  re,  Ward  v.  Mackinlay,  2  De  G,  J.  &  S.  358. 
S.  a,  34  L.  J.,  Ch.  62  ;  10  Jur.  (N.s.)  1063  ;  11 
L.  T.  326  ;  13  W.  R.  66. 

A  first  mortgagee  filed  a  bill  against  the  mort- 
gagor and  subsojuent  mortgagees,  for  aforecloeure, 
but  at  the  hearing  he  consented  to  a  sale.    The 

VOL.   IX. 


proceeds  being  insufficient  to  pay  the  plaintiff 
his  principal  and  interest,  the  court  refused  to 
give  the  defendants  their  costs,  and  directed  the 
whole  fund  to  be  transferred  to  the  plaintiff. 
Upperton  v.  Harrison,  7  Sim.  444. 

Cofts  of  Conoorrenoe  of  Pniine  Mortgagee.] — 

When  at  the  instance  of  a  mortgagee  a  decree 
is  made  for  sale  of  the  mortgaged  property,  and 
a  puisne  moitgagee  concurs  in  a  conveyance  to  a 
purchaser  under  the  decree,  such  puisne  incum- 
brancer is  not  entitled  to  any  costs  in  respect  of 
such  concurrence  unless  the  prior  incumbrancer 
has  been  paid  in  full.  Wonh^im  v.  Machin,  39 
L.  J.,  Ch.  789  ;  L.  R.  10  Eq.  447  ;  23  L.  T.  479  ; 
18  W.  R.  1098. 

Mortgagor  joining.] — Where  a  mortgagor  only 
joined  in  the  sale  of  lands,  the  bill  being  for  that 
end,  he  shall  not  pay^  costs.  Ano-n.,,  2  Eq.  Abr. 
237. 

Mortgagee  joining.] — Where  lands  subject  to 
a  mortgage  had  been  sold  under  a  decree,  in  a 
creditor's  suit,  the  mortgagee  joining  in  a  con- 
veyance of  the  lands  freed  from  his  mortgagee  : 
— Held,  that  he  was  entitled  to  have  the  expenses 
of  the  actual  sale,  but  no  more,  borne  out  of  the 
proceeds  of  the  sale,  the  coste  and  expenses  being 
left  to  be  defrayed  out  of  the  general  assets. 
Berry  v.  Hebhlethtjoaite,  4  K.  &  J.  80. 

Prior  abortiye  Sale.] — The  money  paid  into 
court  by  a  second  mortgagee  in  order  to  obtain 
an  order  for  sale  under  15  &  16  Vict.  c.  86,  s.  48, 
is  applicable  to  indemnify  the  first  mortgagee 
for  his  costs  in  an  abortive  attempt  to  sell. 
Coreellis  v.  Pat  man,  L.  R.  4  Eq.  156  ;  16  L.  T. 
446  ;  15  W.  R.  828. 

W.  was  mortgagee  of  freehold  hereditaments, 
and,  by  deposit  of  deed,  of  leasehold  premises. 
The  mortgagor  died  in  1837,  having  by  his  will 
bequeathed  all  his  interest  in  the  leasehold  pre- 
mises to  £.,  and  devised  the  freehold  heredita- 
ments to  L.,  subject  to  the  payment  of  the 
mortgage  debt,  and  appointed  E.,  L.  and  two 
other  persons  executors  of  the  will.  W.*s  repre- 
sentative (the  plaintiff)  entered  into  possession 
of  the  freehold  hereditaments,  and,  having  on  two 
occasions  subsecjuently  failed  in  his  attempts  to 
sell  them,  he  filed  a  bill  against  the  legatee, 
devisee  and  executors,  seeking  a  foreclosure,  or 
a  sale  of  the  property.  At  the  hearing  of  the 
cause  in  1854  the  usual  accounts  were  ordered, 
and  a  sale  of  the  property  was  directed,  and  both 
the  freeholds  and  leaseholds  were  sold  under  the 
direction  of  the  court,  but  the  proceeds  of  sale 
were  insufficient  to  pay  the  debt  found  by  the 
chief  clerk  to  be  due  to  the  plaintiff.  At  the 
hearing,  on  further  consideration,  the  court  held 
that  the  four  defendants  were  entitled  to  be  paid 
their  costs  (one  set  as  between  solicitor  and 
client)  out  of  the  fund  realised  by  the  sale  of  the 
property.  Macrae  v.  Ellerton,  27  L.  J.,  Ch.  777  ; 
4  Jut.  (N.8.)  967  ;  6  W.  R.  851. 

Deolining  Inquiry.]— A  mortgagee  of  a  1,000 
years'  term  filed  a  bill  for  foreclosure.  At  the 
hearing,  by  arrangement,  a  decree  was  made  for 
the  sale  of  the  fee.  It  produced  a  little  moi*e 
than  sufficient  to  pay  the  mortgage.  The  defen- 
dant declining  an  inquiry  as  to  the  value  of  the 
reversion  in  fee  : — Held,  that  the  plaintiff's  costs 
had  priority  over  those  of  the  defendant.  Cut- 
field  V.  Bichards,  26  Beav.  241. 
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Befkuing  Decree.] — If  a  plaintiff  mortgagee, 
praying  hj  bill  foreclosure  of  the  mortgaged 
estates,  and,  in  the  alternative,*  a  decree  for  sale 
thereof,  with  a  direction  for  payment  out  of  the 
proceeds  of  such  sale  of  certain  moneys  advanced 
by  him  at  the  request  of  the  defendants  to  pay 
debts,  but  not  forming  any  part  of  the  mortgage 
security,  refuses  to  accept  a  decree  for  sale,  the 
court  will  direct  him  to  pay  any  additional  costs 
occasioned,  to  certain  of  the  defendants  claiming 
charges  on  the  estates  subsequent  to  the  plain- 
tiff's security,  by  the  allegation  and  prayer  intro- 
duced into  the  bill,  relating  to  such  advances  by 
the  plaintiff  and  not  forming  part  of  the  mort- 
gage security.  Phillips  v.  Daviet^  12  L.  J.,  Ch.  282. 

Equitable  Mortgagee.] — ^Where  an  equitable 
mortgagee  by  deposit  institutes  a  suit  merely  to 
realise  his  security,  and  not  for  the  administra- 
tion of  the  general  estate  of  the  deceased  mort- 
gagor, and,  a  sale  of  the  mortgaged  property 
having  been  directed,  the  proceeds  of  the  sale 
prove  insufficient  to  satisfy  both,  the  mortgagee 
is  entitled  to  the  payment  of  his  debt,  interest 
and  costs  before  the  payment  of  the  costs  of 
suit  of  a  defendant,  infant  heir  of  the  mort- 
gagor ;  but  the  heir  was  allowed  the  costs  of 
the  vesting  order  under  the  Trustee  Act  of  1850. 
Wade  V.  Ward,  4  Drew.  602  ;  29  L.  J.,  Ch.  42  ;  7 
W.  R.  542. 

Judgment  Creditor.] — In  1817  the  defendi^it 
confessed  a  judgment ;  and  in  1821  he  mortgaged 
his  estate  as  an  additional  security  for  the  sum 
due  on  the  judgment.  The  moi*tgagee  filed  a  bill 
and  obtained  a  decree  for  a  foreclosure  and  sale, 
no  incumbrances  being  proved  under  the  decree 
to  account.  The  purchaser  under  that  decree 
having  objected  to  the  title,  on  the  ground  of  the 
existence  of  judgments  prior  to  the  mortgage, 
the  mortgagee  called  on  the  judgment  creditors, 
by  notice,  to  prove  their  demands  under  the 
decree,  or  that  he  would  file  a  supplemental  bill 
against  them,  and  seek  to  charge  tnem  with  the 
costs.  Several  creditors  proved  accordingly ; 
and  the  fund  was  insufficient  for  payment  of  the 
demands  proved : — Held,  that  the  plaintiff  was 
not  entitled  to  the  costs  of  the  suit  up  to  the 
final  decree  in  the  priority  of  his  judgment. 
Coolis  V.  Campbell,  4  Ir.  Eq.  E.  431. 

Semble,  that,  as  the  conusor  of  the  judgment 
was  alive,  he  would  have  been  entitled  to  the 
costs  of  the  suit  in  the  priority  of  his  judgment, 
had  the  judgment  creditors  voluntarily  come  in 
under  the  decree,  and  sought  to  have  the  benefit 
of  it.    I  b. 

See  also  next  Sub-di^uiiotL 

8.  In  Administbation  Suits. 

Generally.] — Generally,  the  costs  of  a  mort- 
gagee are  adcied  to  his  security ;  under  whatever 
rank  or  order  the  security  stands,  his  costs  are 
united  to  it,  and  form  part  of  it ;  but,  if  he 
institute  a  suit  for  the  administration  of  a 
deceased  mortgagor,  his  costs  are  those  of  a 
plaintiff  in  an  ordinary  administration  suit. 
Wright  V.  Kirhy,  23  Beav.  463  ;  3  Jur.  (N.8.)  861. 

So  far  as  administration  proceedings  are  neces- 
sary to  enable  mortgagees  to  realise  their  security, 
mortgagees  will  be  entitled  to  add  to  their  security 
their  administmtion  costs  in  the  action  so  far  as 
they  relate  to  their  security,  and  be  paid  the 
same  in  priority  to  the  administration  cost«  of 
the  mortgagor's  executor.  Banks,  In  re,  Daws 
V.  Banks,  75  L.  T.  387 ;  45  W.  R.  206. 


In  a  simple  administration  suit  instituted  by 
a  legal  mortgagee,  the  balance  of  the  proceeds 
of  the  mortgaged  property  will  be  applied  in 
payment  of  the  costs  of  suit  of  the  personal 
representative  in  priority  to  the  mortgagee** 
costs  of  realising  the  security.  Spensley,  In  re, 
Harrison  v.  Spensley,  42  L.  J.,  Ch.  21 ;  L.  R.  15 
Eq.  16 ;  27  L.  T.  600  ;  21  W.  R.  95. 

Where  a  mortgagee,  instead  of  simply  filing  a 
bill  to  enforce  his  securities,  institutes  or  adopts 
a  suit  for  a  general  administration,  and  the 
estate  proves  deficient,  the  costs  of  the  suit  are 
to  be  paid,  in  the  first  instance,  out  of  the  estate. 
Armstrong  v.  Stirrer,  14  Beav.  635. 

A  mortgagee,  filing  a  bill  for  the  benefit  of 
himself  and  the  other  creditors  of  the  deceased,  is 
entitled  to  payment  of  his  mortgage-money  ont 
of  the  mortgaged  estate  before  payment  of  the 
costs  of  suit.   Aldridge  v.  Westbrook,  5  Beav.  188. 

In  a  suit  by  l^al  mortgagees  of  real  estate 
for  sale  of  the  mortgaged  property,  and  for  the 
general  administration  of  the  mortgagor's  estate, 
the  proceeds  of  the  mortgaged  property  will  be 
applied  in  payment  to  the  mortgagees  of  their 
principal,  interest  and  costs,  in  priority  to  the 
payment  to  devisees  or  executors,  who  had  been 
made  parties,  of  their  costs  of  the  suit.  Pinckard 
V.  Fellows,  43  L.  J.,  Ch.  227  ;  L.  R.  17  Eq.  421 ; 
29  L.  T.  882  ;  22  W.  R.  612. 

In  an  administration  suit  by  a  simple  ooo- 
tract  creditor  (whose  debt  was  also  secnired  by 
an  equitable  mortgage,  which  proved  insufficient), 
the  assets  of  the  testator,  being  insufficient  for 
payment  of  his  debts  and  the  costs  of  the  suit, 
were  applied  (subject  to  a  retainer  by  the  execu- 
tors of  any  debt  due  to  them  from  the  testator) 
in  payment  of  the  costs  ;  first,  of  the  executors 
(as  between  solicitor  and  client) ;  secondly,  of 
the  plaintiff;  thirdly,  of  the  other  defendants 
(devisees  of  the  mortgaged  estate):  and,  fourthly, 
of  the  debts,  including  any  balance  due  to  the 
plaintiff.  Tapping  v.  Power,  1  Hare,  405 ;  11 
L.  J.,  Ch.  257  ;  6  Jur.  434. 

In  a  creditors'  suit,  a  puisne  incumbranoer, 
who  is  a  necessary  party,  and  against  whom  a 
decree  is  made,  but  who,  from  the  frame  of  the 
suit,  cannot  have  relief  under  the  decree,  is  not 
entitled  to  his  costs  against  the  plaintiff;  the 
plaintiff  to  have  them  over  with  his  demand  out 
of  the  estate.  Joyce  v.  De  Moleyns,  3  Jo.  &  Lat^ 
698  ;  9  Ir.  Eq.  R.  576. 

The  dictum  of  the  Master  of  the  Rolls  in 
Croher  v.  Copley  (2  MolL  471)  denied  to  be  law. 
lb.  ■ 

Sale.] — ^A  defendant  to  a  creditors'  suit,  being 
made  a  party  as  mortgagee  with  power  of  sale, 
and  also  as  claiming  to  be  entitled  to  two 
other  mortgages  on  the  estate,  which  were  set 
aside,  sold  under  his  power,  and  received  the 
purchase-money.  Stuart,  V.-C,  then  made  an 
order  in  chambers,  directing  an  account  of  the 
purchase-money,  and  of  what  was  due  to  the 
defendant  for  principal,  interest  and  costs,  as 
mortgagee,  other  than  the  costs  of  the  suit ;  and, 
after  deducting  such  principal,  interest  and  costs 
out  of  the  moneys  in  his  hands,  payment  of  the 
balance  to  the  plainti&  : — Held,  that  the  oider 
was  right,  and  that  the  defendant  had  no  right 
to  retain  generally  the  costs  of  suit.  WicJtenden 
V.  Rayson,  25 -L.  J.,  Oh.  641 ;  4  W.  R,  443— L.  C. 

Contenting  to  Sale.] — In  an  administration 
suit,  property  was  ordered  to  be  sold  free  from 
a  mortgage,  with  the  consent  of  a  mortgagee, 
and  the  money  to  arise  from  the  sale  was  dire^ed 
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to  be  paid  in  the  first  place  to  the  mortgagee  : — 
Held,  that  the  cost  of  the  other  parties  to  the 
suit  incurred  in  the  sale  ought  not  to  be  deducted 
from  the  sum  paid  to  the  mortgagee.  Ward  v. 
Mackinlay,  2  De  G.  J.  &  S.  358  ;  34  L.  J.,  Ch.  52 ; 
10  Jur.  (N.8.)  1063  ;  11  L.  T.  326  ;  13  W.  R.  65. 

The  rule  that  a  moi*tgagee  consenting  to  a 
sale  in  a  cause  must  submit  to  have  the  actual 
costs  of  sale  paid  out  of  the  proceeds  of  that 
sale,  questioned.    Ih. 

The  mortgagee  or  incumbrancer,  consenting 
to  a  sale  of  the  mortgaged  premises  in  an  adminis- 
tration suit,  does  not  thereby  waive  his  right  to 
be  paid  his  principal,  interest  and  costs,  out  of 
the  moneys  produced  by  the  sale,  in  priority  to 
the  costs  of  the  plaintiffs  in  the  cause.  Htfp- 
worth  V.  Heslop^  3  Hare,  484  ;  9  Jur.  796. 

In  a  creditors'  suit  for  administration,  the 
property  of  the  deceased  was  sold  in  lots,  some 
of  which  were  subject  to  a  mortgage.  The 
mortgagee,  who  had  not  proved  as  an  ordinary 
creditor,  and  was  retumeil  in  the  chief  clerk's 
certificate  only  as  an  incumbrancer,  knew  that 
the  proi)erty  was  to  be  sold,  and  gave  assistance 
in  reference  to  title.  &c.  The  lots  subject  to  the 
mortgage  did  not  realise  sufiicient  to  pay  the 
amount  due  to  the  mortgagee,  and  the  remainder 
of  the  assets  was  insufficient  to  pay  the  costs  of 
suit,  including  those  of  the  sale  : — Held,  that  no 
part  of  the  costs  of  the  sale  should  be  borne  by 
the  proceeds  realised  thereby.  HilUard  v. 
Moriarty,  [1894]  1  Ir.  R.  316. 

In  a  creditors'  administration  action  the  ordi- 
nary rule  is  that  a  mortgagee  does  not,  by  con- 
senting to  a  sale  of  the  premises  mortgaged  to 
him  by  the  deceased,  undertake  to  pay  the  costs 
of  the  sale  in  the  event  of  there  being  a  deficiency. 
lb. 

In  a  creditors'  suit,  a  mortgagee  consented  to 
a  sale,  and  the  produce,  which  was  insufficient 
to  pay  the  mortgage,  was  paid  into  court : — 
— Held,  that  the  parties  to  the  suit  were  not 
entitletl  to  any  costs  of  a  petition  presented  by 
the  mortgagee  for  payment  out  of  the  court  of 
the  fund  to  him.  Carr  v.  ffi'nd^rsoH^  11  Beav. 
415  ;  18  L.  J.,  Ch.  39. 

Troeeedingf  by  Leaye  of  Court.] — Where  there 
wtjre  several  successive  mortgages  created  under 
a  power  in  a  will,  and  the  plaintiff,  having  pur- 
chased the  equity  of  redemption,  tiles  a  bill  for 
the  general  administration  of  the  testator's  estate, 
to  which  the  firet  mortgagee  is  made  a  party,  and 
does  not  object  thereto,  and  in  the  course  of  such 
suit  a  receiver  is  appointed,  and  also  some  pro- 
ceedings are  by  leave  of  the  court  taken  for  the 
protection  of  the  estate  against  a  hostile  suit, 
the  expense  of  which  proceedings  is  directed  to 
be  paid  in  the  first  instance  by  the  receiver  out 
of  the  funds  in  his  hands,  without  reference  to 
the  question  out  of  what  fund  or  by  whom  they 
shall  ultimately  be  borne : — Held,  that,  though 
the  estate  ultimately  turned  out  deficient,  the 
costs  of  the  litigation  so  directed  were  not  to  be 
paid  in  preference  to  the  claim  of  the  first  mort- 
gagee ;  and  the  receiver  was  discharged.  Lang- 
ton  V.  Langton,  8  De  G.  M.  &  G.  30 ;  24  L.  J., 
Ch.  625  ;  1  Jur.  (N.S.)  1078  ;  3  Eq.  R.  394  ;  3 
W.  R.  222. 

Taxation — Seyeral  Incnmbrancei  npon  One 
Share.]  —  There  being  three  sets  of  incum- 
brancers upon  the  share  of  one  person  entitled 
to  a  share  under  a  will,  in  a  suit  for  the  adminis- 
tration of  the  same  will,  the  three  incumbrancers 


will  only  be  allowed  one  set  of  costs  ;  but,  each 
incumbrancer  standing  first  upon  some  portion 
of  the  hereditaments  included  in  the  mortgagor's 
share,  it  was  directed  that  the  taxed  costs  should 
be  divided  between  them  equally.  Carter  v. 
Carter,  3  K.  &  J.  618  ;  27  L.  J.,  Ch.  74  ;  4  Jur. 
(N.S.)  63. 

Acoonnte  and  Inqniriei— SoToral  Sniti.] — ^A 
decree  was  made  in  several  mortgagees'  and 
annuitants'  suits,  directing  accounts  and  in- 
(}uiries  and  appointing  a  receiver,  and  authorising 
him,  as  the  judge  should  direct,  to  keep  down 
the  interest  on  the  incumbrances  and  pay  the 
annuities ;  the  costs  of  the  several  plaintiffs  to 
be  added  to  their  securities.  Tynte  v.  Uodge^  2 
J.  &  H.  692. 

Prior  Suit.] — Prior  incumbrancer  coming 


in,  in  a  subsequent  creditors'  suit,  entitled  in 
taking  the  account  to  be  allowed  the  costs  of  the 
suit  theretofore  instituted  by  him  for  recovery 
uf  his  demand,  so  far  as  incurred  by  him,  he 
undertaking  to  discontinue  further  proceedings. 
Farrtr  v.  Jirvreton,  2  Moll.  93. 

Froeeeding  onBond.] — A  mortgagee  proceed- 
ing on  his  bond  against  the  personal  estate  : — 
Held,  not  entitle<l  to  the  costs  of  the  action 
as  against  the  devisees.  Lewis  v.  John^  C.  1*. 
Cooper.  8  ;  9  Sim.  366  ;  7  L.  J.,  Ch.  242. 

Legacy  oharged  on  Land— Suit  to  raise — 
Coite  of  Mortgagee  of  Deviaee  of  Land.] — Where 
legacy  is  charged  on  land,  and  price  of  land  is 
insufficient  to  pay  legacy,  a  mortgagee  of  devisee 
of  lands  shall  not  be  allowed  his  costs  in  a  suit 
against  him  and  devisee,  for  raising  and  pay- 
ment of  the  legacv.  Shackleton  v.  ShackUston^ 
2  Sim.  &  S.  242  ;  s'L.  J.  (O.S.)  Ch.  141. 

Bill  by  Adminiatrator  againit  Inteitate'i 
Solicitor — Mortgagee.] — A  bill  was  filed  by  an 
administrator  against  the  ^licitor  of  the  intes- 
tate who  claimed  a  mortgage  on  his  estate  and 
against  othera  for  administration,  and  to  ascer- 
tain the  mortgage.  The  solicitor  claimed  1,492/., 
but  his  mortgage  debt  was  ascertained  to  be 
924/.  only.  The  assets  consisted  nearly  wholly 
of  the  produce  of  the  mortgage<l  estate  : — Held, 
that  the  costs  of  the  suit  were  first  payable  out 
of  that  fund.     White  v.  Gudgeon,  30  Beav.  645. 

Mortgage  by  Adminictratrix — Coctc  of  Mort- 
gagee in  Bait.] — An  administratrix  borrowed 
money  for  the  repairs  of  a  leasehold  house,  and 
secured  the  repayment  by  a  mortgage  of  the 
shares  of  herself  and  another  party  in  the 
beneficial  interest.  The  mortgagee  was  made  a 
party  to  a  suit  for  the  administration  of  the 
estate  : — Held,  that  his  costs  could  not  be  paid 
out  of  the  estate.  Scurrali  v.  Srurrah,  2  W.  R. 
53. 

9.  Bankruptcy. 

Oenerally.] — See,  as  to  costs  of  assignee  of 
bankrupt,  Lahey  v.  Bell,  5  Ir.  Eq.  R.  108. 

Defendant,  assignee  of  bankrupt  : —  Held, 
under  the  circumstances  of  the  case,  not  entitled 
to  receive  costs,  though  not  liable  to  pay  costs. 
Edioards  \.  Jones,  1  Coll.  C.  C.247  ;  13  L.  J.,  Ch. 
371  ;  8  Jur.  416. 

Ooits  of  Aisignee  of  Mortgagor.] — ^Where  a 
suit  for  foreclosure  was  institute  by  first  mort- 
gagees against  the  assignees  of  the  mortgagor, 
who  was  a  bankrupt,  and  second  mortgagees, 
and  the  assignees,  by  their  answer,  statetl  that 
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there  were  no  assets,  and  consented  to  a  fore- 
closure, but  claimed  their  costs  : — Held,  that 
they  were  not  entitled  to  their  costs.  Grant  v. 
Allen,  3  Jur.  840. 

In  a  creditors*  suit  against  the  administrator 
of  an  intestate,  and  against  the  assignees  of  the 
administrator,  who  afterwards  became  bankrupt, 
no  costs  of  the  suit  were  given  to  either  the 
bankrupt  or  his  assignees  : — Held,  also,  that  the 
assignees  were  not  entitled  to  the  costs  o^  a 
petition  which  had  been  served  on  them  by  an 
equitable  mortgagee,  not  a  party  to  the  suit, 
prating  payment  to  him  out  of  cour.t  of  moneys 
arising  from  the  sale  of  the  mortgaged  estate 
which  were  not  sufficient  to  pay  the  principal 
and  interest  moneys,  and  to  the  sale  of  which  he 
had  consented.  Carr  v.  Henderson^  11  Beav. 
415  ;  18  L.  J.,  Ch.  39. 

OilLoial  Aisignee — Creditors'  Anignee.] — The 

official  assignee  and  the  creditor's  assignee  of  a 
bankrupt,  who  are  necessary  parties  to  a  suit  for 
foreclosure  in  respect  of  their  interest  in  the 
equity  of  redemption  of  premises  of  which  the 
bankrupt  was  the  mortgagor,  and  which  are  an 
insufficient  security  for  the  amount  of  the  mort- 
gages thereon,  are  not  entitled  to  their  costs  of 
the  suit  from  the  plaintiff.  CaiJt  v.  JMck^r, 
1  Hare,  310  ;  11  L.  J.,  Ch.  196  ;  6  Jur.  190. 

ProYiiional  Aitignee.]  —  The  provisional 
assignee  of  the  insolvent  court,  made  a  defen- 
dant in  a  cause  in  respect  of  his  interest  in  the 
property  of  an  insolvent  debtor  assigned  under 
the  statute,  is  in  the  same  situation  with  respect 
to  costs  as  the  insolvent  debtor  himself  would 
have  been.  Appleby  v.  Jhtke,  1  Hare,  308. 
Affirmed,  1  Ph.  272  ;  13  L.  J.,  Ch.  9  ;  7  Jur.  985. 


In    Foreqlosure.]  —   The    provisional 


assignee  of  a  bankrupt  mortgagor  is  not  entitled 
to  his  costs  against  tW  mortgagee,  the  plaintiff 
in  a  foreclosure  suit.  Hughes  v.  Kelly,  2  Con. 
&  L.  223  ;  3  Dr.  &  War.  482.  And  see  S.  C, 
6  Jr.  Eq.  R.  286.  S.  P.,  Appleby  v.  Duke,  1  Ph. 
272  ;  13  L.  J.,  Ch.  9  ;  7  Jur.  985.  Affirming 
1  Hare,  303. 

The  statute  1  &  2  Vict.  c.  110,  s.  68,  does  not 
make  it  the  duty  of  a  iQortgagee,  as  against  the 
provisional  assignee  of  an  insolvent  mortgagor, 
to  obtain  an  order  from  the  commissioners  of 
the  insolvent  debtors  court  for  a  conveyance  of 
the  equity  of  redemption  ;  and  an  offer  by  the 
provisional  assignee  to  facilitate  the  proceedings 
in  such  an  application  does  not  entitle  him  to  his 
costs  in  a  suit  subsequently  instituted  against 
him  for  foreclosure.  Grigg  v.  SturgU,  5  Hare, 
93  ;  10  Jur.  133. 

In  a  foreclosure  suit,  to  which  the  provisional 
assignee  of  the  insolvent  debtors  court  is  made 
a  party,  as  representing  the  owner  of  the  etjuity 
of  redemption,  the  costs  of  the  provisional 
assignee  will  be  ordered  to  be  paid  by  the 
plaintiff,  who  will  add  them,  along  with  his 
own  costs,  to  the  sum  due  on  the  mortgage. 
Peake  v.  Gibbon,  2  Russ.  &  M.  354  ;  Tam.  605  ;  9 
L.  J.  (0.8.)  Ch.  168.  S.  P.,  Bosicell  v.  Tucker,  1 
Beav.  493,  and  Sprouel  v.  Gates,  2  Ir.  Eq.  R.  323. 

In  a  foreclosure  suit,  the  mortgagor  having 
been  discharge!  under  the  insolvent  debtors 
act,  and  the  provisional  assignee  being  a  defen- 
dant, the  court  refused  to  order  the  plaintiff  to 
pay  and  add  to  his  demand  the  costs  of  the 
provisional  assignee,  as  such  defendant.  Betham 
V.  Mitchell,  6  Ir.  Eq.  R.  218. 


On  Bill  to  set  aside  Mortgage.^ — ^The 

provisional  assignee,  under  the  insolvent  debtors 
act,  was  made  a  defendant  to  a  bill  of  which 
the  object  was  to  set  aside  a  mortgage  security, 
taken  by  the  insolvent  from  the  plaintiff : — 
Held,  under  the  circumstances  of  the  case,  that 
the  assignee  was  not  entitled  to  receive  the  costs 
of  the  suit  from  the  plaintiff.  Ridrr  v.  JbntSy 
2  Y.  &  C.  C.  C.  329. 

Oosts  of  Mortgagee.] — Semble,  a  mortgagee  is 
entitled  to  the  costs  of  a  foreclosure  suit,  prose- 
cuted by  him  after  a  notice  from  the  assignee  of 
the  mortgagor,  a  bankrupt,  requiring  him  to 
proceed  to  sell  the  mortgaged  premises,  under  the 
general  order  in  bankruptcy  in  1832.  Bnrnard 
V.  Sadleir,  4  Ir.  Eq.  R.  61. 

Held,  that  the  mortgagee  was  entitled  to  the 
costs  of  the  suit,  the  notice  from  the  assignee 
not  offering  to  |>ay  him  the  costs  incurred  up  to 
the  time  of  service  on  him.    Jb, 

Where  a  mortgagee  unnecessarily  files  a  bill 
for  foreclosure  subsequently  to  the  bankruptcy  of 
the  mortgagor,  he  will  not  get  more  costs  than  he 
would  have  got  by  proceeding  in  the  matter  of  the 
bankruptcy.  Hogan  v.  Baird,  4  Dr.  k  War.  296. 

Where,  after  bill  of  foreclosure  filed,  plaintiff 
becomes  insolvent,  costs  of  assignee,  afterwanis 
made  defendant,  must  be  paid  by  plaintiff :  he 
cannot  throw  them  on  mortgagor.  Horam.  t. 
Wooloughan,  Beat.  1. 

The  assignee  of  an  insolvent  mortgagor  was 
made  a  party  to  a  suit  to  foreclose  the  mortgage, 
and  died  in  the  progress  of  it :  there  was  no 
property  of  the  mortgagor,  except  the  mortgaged 
premises  ;  and  the  plaintiff,  in  order  to  induce  a 
creditor  of  the  mortgagor  to  become  his  assignee, 
undertook  to  pay  him  his  costs  in  the  suit : — 
Held,  that  the  plaintiff  was  entitled  to  those 
costs  as  part  of  his  own  costs  of  suit.  Majpwell 
v.  Smyth,  Jon.  &  C.  72.  S.  P.,  Maxwell  v. 
iScanlan,  1  Ir.  Eq.  R.  277,  n. 

Equitable  Mortgagee.] — In  equity  an  equi- 
table mortgagee,  though  the  mortgage  be  without 
a  written  memorandum,  will  be  allowed  his  costs 
as  against  the  assignees  of  the  mortgagor,  who 
had  taken  the  benefit  of  the  insolvent  act. 
Beg.  V.  Chambers,  4  Y.  &  C.  54. 

See  also  next  Sub-division. 

10.  Disclaimer. 

Generally.] — The  defendants  in  a  foreclosure 
suit,  pro{)erly  disclaiming,  are  entitled  to  their 
costs.  Silcock  V.  Boynon,  2  Y.  A:  C.  C.  C.  376  ; 
7  Jur.  548. 

A  defendant  to  a  foreclosure  action,  who  was 
originally  properly  made  a  party,  is  entitled  to 
his  costs  incurred  subsequently  to  his  making  a 
proper  offer  to  disclaim.  Green  v.  Foster,  53 
L.  J.,  Ch.  470  ;  22  Ch.  D.  566  ;  48  L.  T.  411  ;  31 
W.  R.  285. 

In  a  suit  for  foreclosure  a  party  interested  in 
the  equity  of  redemption  disclahned,  and  stated 
he  did  not,  and  never  did,  claim  any  interest. 
The  bill  being  brought  to  a  hearing : — Held,  he 
was  not  entitled  to  his  costs.  JBMckanan  t. 
Greenway,  11  Beav.  58. 

In  a  suit  for  foreclosure,  the  assignees  of  a 
mortgagor  disclaimed  and  offered  to  dismiss 
without  costs,  llie  plaintiffs  having  brought 
them  to  a  hearing,  were  ordered  to  pay  their 
costs  subsequently  to  the  disclaimer.  Dati*  v. 
Whit  more,  28  Beav.  617  ;  6  Jur.  (N.S.)  880  ;  8 
W.  R.  596. 
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Where  after  a  bill  filed,  but  before  service  of 
a  copy  of  the  bill,  a  defendant  undertakes  to 
app^,  and  disclaims,  he  is  entitled  to  his  coetfi. 
Ward  V.  Shake^haft,  8  W.  R.  335. 

Where  an  assignee  of  a  mortgagor  is  made  a 
•defendant  to  a  suit,  and  undertakes  to  appear, 
but  before  appearance  disclaims,  but  is  still  con- 
tinued on  the  records  and  puts  in  his  answer,  he 
is  entitled  to  his  costs.    Ih. 

Bnlei  as  to.] — Rules  as  to  the  right  of  a  dis- 
•claiming  defendant  to  costs  in  foreclosure  suits. 
If  a  disclaiming  defendant  shews  that  he  never 
had  and  never  claimed  any  interest,  or,  having 
an  interest,  that  he  had  disclaimed  or  offered 
to  disclaim  before  the  institution  of  the  suit, 
he  is  entitled  to  his  costs.  But  if,  having  an 
interest,  he  neither  disclaims,  nor  offers  to 
•disclaim  till  he  puts  in  his  disclaimer,  he  is  not 
entitled.  These  rules  prevail,  though  the  plaintiff 
never  applied  to  the  defendant  to  disclaim  prior 
to  the  institution  of  the  suit.  In  a  foreclosure 
suit  by  second  mortgagee,  a  subsequent  judgment 
<;reditor,  by  his  answer,  disclaimed  all  interest, 
4ind  stated  that  he  had  never  been  applied  to 
by  the  plaintiff  to  disclaim,  previously  to  the 
filing  of  the  bill ;  but  he  did  not  add  that,  if  he 
had  been  so  applied  to,  he  would  have  disclaimed, 
•or  that  he  had  never  claimed  an  interest : — 
Held,  that  he  was  not  entitled  to  his  costs  from 
the  plaintiff.  Where,  in  consequence  of  a  repli- 
cation being  filed,  a  disclaiming  defendant  is 
•compelled  to  go  into  evidence  in  support  of  his 
.answer,  the  plaintiff  must  pay  his  costs,  but  not 
•otherwise.  Ford  v.  Chesterfield  (^EarV)^  16  Beav. 
-516  ;  22  L.  J.,  Ch.  630  ;  1  V^'.  R.  217. 

In  suits  for  redemption  to  entitle  a  defendant, 
w'ho  has  never  claimed  an  interest,  to  his  costs, 
he  is  not  bound  to  shew  that  he  has  disclaimed, 
•or  given  notice  to  that  effect,  before  he  was 
made  a  defendant  to  the  suit.  Bellamy  v. 
Brichrnden,  4  K.  &  J.  670. 

A  devisee  of  mortgaged  estates,  in  a  suit  for 
redemption,  disclaimed  after  the  suit  had  been 
i*evived  against  him,  denying  that  he  ever  had 
■or  claimed  any  interest : — Held,  that  he  was 
•entitled  to  costs,  notwithstanding  persons  who 
had  acted  as  his  solicitors  in  other  matters,  on 
being  applied  to  by  plaintiff  before  he  was 
made  a  defendant,  to  know  whether  he  claimed 
An  interest,  had  neglected  to  return  any  answer 
to  such  application.    Ih. 

The  rules  laid  down  in  thrd  v.  Clirsterjield 
(^Earl)  (16  Beav.  520),  as  to  costs  of  disclaiming 
•defendants  in  suits  for  foreclosure  or  redemption, 
approved.    Ih. 

By  Second  Mortgagee.] — In  a  foreclosure  suit 
by  the  first  mortgagee  against  a  second  mortgagee 
4ind  the  mortgagor,  the  second  mortgngee  dis- 
claimed, and  was  brought  to  the  hearing  of  the 
-cause  by  the  plaintiff  : — Held,  that  the  plaintiff 
was  bound  to  pay  the  disclaiming  party  his 
costs,  and  was  entitled  to  add  them  to  the  mort- 
gage debt.    Dalton  v.  Lamhert^  15  L.  J.,  Ch.  208. 

Where,  on  a  bill  of  foreclosure  by  a  first  mort- 
gagee against  a  second  mortgagee  and  the  mort- 
gagor, the  second  mortgagee  by  his  answer 
•disclaimed,  yet  the  plaintiff  brought  the  second 
mortgagee  to  the  hearing,  no  costs  were  given  to 
the  second  mortgagee  on  the  decree  against  him, 
upon  the  preponderance  of  modem  decisions, 
though  formerly  the  practice  was  to  give  such 
•disclaiming  second  mortgagee  defendant  his 
•costs,  the  plaintiff  adding  such  costs  to  his  own. 


Ohrly  V.  JenJtiru,  1  De  6.  &  Sm.  543  ;  17  L.  J., 
Ch.  22;  llJur.  1001. 

In  a  foreclosure  suit  by  a  first  mortgagee  against 
the  mortgagor  and  puisne  incumbrancers,  the/ 
plaintiff  alleged  that  application  had  been  made 
to  the  defeniiants  to  pay  the  debt,  interests  and 
costs,  but  that  they  had  refused  so  to  do.  The 
second  mortgagees,  by  their  answer  and  dis- 
\  claimer,  alleged  that  no  application  had  been 
made  to  them,  but  that  had  they  been  applied  to, 
they  would  have  released  and  discharged  all 
interest.  On  the  suit  being  brought  to  a 
hearing  : — Held,  they  were  entitled  to  their  costs. 
Gurney  v.  Jachton^  1  Sm.  &  G.  97  ;  22  L.  J.,  Ch. 
417;  17  Jur.  204;  1  W.  R.  91. 

Foreclosure  bill  against  mortgagor  and  second 
mortgagee.  After  bill  filed  the  second  mortgagee 
stated  that  he  had  been  paid  off,  and  offered  to 
disclaim  at  the  plaintiff's  cost.  This  was  refused, 
and  the  second  mortgagee  filed  a  disclaimer : — 
Held,  that  he  was  entitled  to  his  costs.  Day  v. 
Oudgtn,  45  L.  J.,  Ch.  263 ;  2  Ch.  D.  209  ;  24 
W.  R.  425. 

Appearing  after  Diiclaimer.]  —  A  first 


mortgagee  brought  an  action  for  foreclosure 
against  the  mortgagor  and  a  number  of  subse- 
quent incumbrancers,  of  whom  G.  was  one.  G. 
put  in  a  defence  disclaiming  all  interest  and 
consenting  to  be  dismissed  without  costs.  It 
was  admitted  that  G.  had  had  an  interest,  and 
was  properl}'  made  a  party  to  the  action.  The 
plaintiff,  instead  of  obtaining  the  common  order 
to  dismiss,  served  G.  with  notice  of  motion  for 
judgment  for  a  foreclosure  decree  against  him. 
G.  appeared  at  the  hearing  : — Held,  that  it  was 
unnecessary  for  him  to  appear,  and  he  was  not 
entitled  to  his  costs.  Ltwin  v.  JoneJi,  53  L.  J., 
i  Ch.  loll  ;  51  L.  T.  59.  S.  P.,  Clarke  v.  TolemAn, 
,  42  L.  J.,  Ch.  23  ;  27  L.  T.  699 ;  21  W.  R.  66. 
i  Also  Land  v.  Wood,  1  L.  J.  (o.s.)  Ch.  89. 

By  AsBignee  of  Iniolyent  Mortgagor.] — The 

assignee  of  an  insolvent  mortgagor,  who  by  his 
answer  to  a  bill  of  foreclosure  disclaimed,  and 
before  the  bill  was  filed  had  consented  to  join  in 
conveying  the  estate  to  the  mortgagor,  and  had 
distributed  the  insolvent's  estate  among-  the 
creditors,  was  ordered  at  the  hearing  to  be  paid 
his  costs  of  the  suit  bv  the  plaintiff.  Thompson 
V.  Kendall,  9  Sim.  39*7  ;  9  L.  J.,  Ch.  318  ;  4  Jur. 
I  551. 

I  Assignees  of  an  insolvent  mortgagor  are  not 
I  entitled  to  the  costs  of  a  suit  for  foreclosure, 
'  though  they,  by  their  answer,  disclaim,  and  say 
that  if  they  had  been  applied  to  they  would  have 
I  released  the  equity  of  redemption.  Collins  v. 
Shirley,  1  Ru.s8.  &  M.  638. 

So  the  assignees  of  a  bankrupt  mortgagor. 
Ford  V.  White,  16  Beav.  120. 

In  a  suit  for  foreclosure,  the  assignees  of  the 
mortgagor  disclaimed  and  offered  to  be  dismissed 
without  costs  : — Held,  that,  as  he  had  not  dis- 
claime<l  before  suit,  he  must  bear  his  own  costs. 
Clarke  v.  Toleman,  21  W.  R.  66. 

8ab-mortgagor.] — The  assignee  in  insol- 


I  vcDcy  of  a  sub-mortgagor  disclaimed  : — Held, 
i  that  he  was  not  entitled  to  his  costs.     Staffurth 
V.  PoU,  2  De  G.  &  Sm.  571. 

By  Provisional  Aiiignee  of  Mortgagor.  ]~In 

a  suit  by  a  second  mortgagee,  to  foreclose  and 
redeem,  certain  defendants,  including  the  pro- 
visional assignee  of  the  insolvent  mortgagor, 
disclaimed.      They  were,  however,  brought  to  a 
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hearing,  and,  it  then  appearing  that  there  was  sary  parties,  and,  having  disclaimed  all  interest 
insufficient  to  pay  the  first  mortgage,  the  plain- 1  upon  being  served  with  copy  of  the  bill,  they 
tiff  declined  taking  the  account.  The  bill  was  were  dismissed  with  costs.  Cbok  v.  ffart^  41 
dismissed  as  against  the  disclaiming  defendants,  L.  J.,  Ch.  143  ;  L.  R.  12  Eq.  469  ;  24  L.  T.  779  ; 
without  costs,  and  the  first  mortgagee,  alone,    19  W.  R.  947. 

was  held  entitled  to  his  costs.  Gihmn  v.  Mrol,  C,  a  judgment  creditor  of  a  mortgagor,  was 
9  Beav.  403  ;  15  L.  J.,  Ch.  195  ;  10  Jur.  419.  made  a  defendant  in  a  foreclosure  suit,  and  he 

A  mortgagor  having  taken  the  benefit  of  the  :  then  wrote,  stating  that  he  did  not  claim  any 
insolvent  act,  the  provisional  assignee  was  made  interest  in  the  property,  and  that  he  was  willing 
a  <lefendant  in  a  suit  to  foreclosure.  He  put  in  to  consent  to  be  dismissed  without  costs.  The 
an  answer  claiming  no  interest  in  the  premises  : ,  plaintiff  refused,  and  required  an  answer,  and  C. 
— Held,  that  the  plaintiff  ought  to  pay  him  his  disclaimed  by  his  answer.  On  motion  of  the 
costs,  and  add  them  to  his  debt.  Woodward  v.  j  plaintiff  to  dismiss  without  costs,  the  court 
HaddoH,  4  Sim.  606  ;  1  L.  J.,  Ch.  106.  '  ordered  the  bill  to  be  dismissed  without   costs. 

In  a  foreclosure  suit  against  an  insolvent  mort- ,  except  those  properly  incurred  since  the  filing  of 
gagor,  and  the  provisional  assignee  of  the  Insol-    the  answer.     Oomng  y.  Mowbray,  9  Jur.  (N.S.) 
vent  Court  who  claims  no  interest,  the  plaintiff  '  844  ;  8  L.  T.  531  ;  11  W.  K.  851. 
must  pay  the  costs  of  the  assignee,  and  add  them       -,«^,  ---,_^  n     .s*j^      ,_ 

to  his  debt.    Wearing  v.  Count,  6  Sim.  439.  ,  ^7  Satifiled  Mortgagje.]-A  defendant  whc 

had  been  a  mortgagee  of  the  equity  of  nxlemp- 

By  OiUcial  Aisignee.] — An  official  assignee,  tion  of  the  property,  disclaimed  by  his  answer,, 
who  is  made  a  defendant  to  a  foreclosure  suit,  is  i  stating  that  his  mortgage  had  been  satisfied 
not  entitled  to  have  his  costs  from  tbe  plain- i  before  the  bill  was  filed,  and  that,  if  any  applica- 
tiff,  even  though  by  his  answer  he  claimed  no  tion  had  been  ma<le  to  him  before  making  him  a 
interest  except  as  assignee,  and  disclaimed  at  i  party,  he  would  then  have  disclaimed  : — Held,. 
the  hearing,  and  lias  no  assets  of  the  bankrupt's  |  that'  he  was  entitled  to  his  costs.  Jliorju  v. 
estate  in  his  hands.  Clark  v.  Wilmot,  13  L.  J.,  '  ffoltom,  16  Beav.  259  ;  16  Jur.  1077. 
Ch.  10.     Reversing  1  Y.  &  C.  C.  C.  53.  .  *      t-^   -.     ^        * 

In  a  foreclosure  suit  the  official  assignee  of  the  '  ^7  Awignee  of  Tenant  tor  Life.]— In  a  fore- 
mortgagor,  having  been  matle  a  partv  to  the  suit  closure  suit,  brought  by  mortgagees,  amongst 
and  served  with  the  bill  and  interrogatories,  other  parties  the  assignees  of  a  tenant  for  life 
wrote  to  say  that  he  claimed  no  interest  what-  who  had  executed  the  mortgage  deed,  the 
ever  in  the  subject-matter  of  the  suit,  and  that,  assignees,  by  their  answer,  stated  that  before, 
if  an  answer  was  insisted  upon,  he  should  apply  and  since,  the  filing  of  the  bill  they  hatl  offere«l 
for  costs  against  the  plaintiff.  The  interroga-  '  to  the  plaintiffs  to  disclaim  by  deed,  and  they 
tories  not  having  been  withdrawn,  the  official  ,  ^^Jsclaimed  by  their  answer :  — Held,  that  the 
assignee  put  in  an  answer  and  disclaimer,  and  assignees  were  entitled  to  their  costs.  Lock  v. 
applied  at  the  hearing  for  his  costs  : — Held,  that,    Lonias^  15  Jur.  162. 


as  he  had  not  been  content  simply  to  disclaim, 


By  Tnutee  whose  Title  is  Beieinded — ^Vegleet 


but  ha<l  put  in  an  answer  and  appeared  for  the  .  r.^^  w^****.  i  i„  luTn  «.x^f«;«  «k««,»3IL  ;« 
«  1  •^:  u-  4.  u-  ^  ».  «  *.•*.!  1  to  ffi^e  xlotice.  — In  1870,  certain  chambers  in 
purpose  of  claiming  his  costs,  he  was  not  entitleil  ^  »  ,  ,  -^pre  bv  deed  aisimiod  for  the  residue 
to  any  costs.  Maxwall  v.  Wiqhtwich,  L.  R.  2  Eq.  %^*^/  ^^^  J"^^^'  °-T  ^f^.'  *t  ^^i%M!^2"f 
910     1  -  w  w  qoi  ^  I  of  a  term  of  yeara  to  A.  in  trust  for  B.     In  18/1 

^lu  ,  ID  w .  n.  .wi.  I  jj  mortgaged  his  interest  in  the  chambers  to  the 

By  Creditore.]— Where  a  creditor  defendant  plaintiff,  who  gave  notice  of  her  mortgage  to  A. 
puts  in  an  answer,  and  subsequently  by  affidavit  A.'s  name  was  never  substituted  for  that  of  the 
disclaims,  he  is  not  entitled  to  his  costs.  Ward  assignor  in  the  books  of  the  society,  and,  by  an 
V.  Shakeshaft^  8  W.  R.  335.  order  of  pension  made  in  1873,  a  previous  order. 

_     _   ,  ^     ,.         -,     ,,T,  •    -.  i  permitting  the  assignment  to  A.,  was  rescindedl 

By  Judgment  Creditort.]—W  here  a  judgment '  A.  gave  no  notice  of  this  latter  onler  to  the 
creditor  is  made  a  defendant  to  a  suit  and  is  plaintiff.  To  a  foreclosure  bill  filetl  in  1874,  by 
aware  of  the  fact,  and  disclaims  by  answer,  he  is  I  the  plaintiff,  A.  put  in  an  answer  and  disclaimer, 
not  entitled  to  his  costs.    lb.  ^nd  claimed  to  be  dismissed  with  costs  :— Held, 

Other  judgment  creditors  were  made  defen-  that  A.,  as  he  had  given  the  plaintiff  no  notice 
dants,  who,  after  issuing  execution.  ha<l  assigned  ,  ^f  the  order  of  i)ension  made  in  1873.  was  not 
away  all  their  interests  before  bill  filed,  and  dis-  entitled  to  any  costs.  Slippery.  6WA,36L.T.»2. 
claimed  by  their  answer  : — Held,  that  they  were 

entitled  to  their  costs.  Cork  (^Earl)  v.  RusstlU  By  neoeiiazy  Party.]  —  A  first  mortgagee 
41  L.  J.,  Ch.  226 ;  L.  R.  13  Eq.  210 ;  26  L.  T.  230 ;  having  notice  that  A.,  a  second  mortgagee,  had 
20  W.  R.  164.  agreed,  for  valuable  consideration,  to  transfer  hi& 

In  a  suit  instituted  for  the  redemption  of  prior  mortgage  to  B.,  but  had  not  executed  a  transfer, 
and  the  foreclosure  of  subsequent  incumbrances,  ,  made  A.  a  defendant  to  a  foreclosure  suit.  Befoxe 
creditors  by  judgment  and  by  depasit  of  title  '  appearing,  and  again  immediately  after  appear- 
deeds,  who  had  parted  with  their  interest  in  the  ing,  A.  told  the  plaintiff  that  he  ha<l  no  interest 
securities  before  they  were  made  parties  to  the  ,  in  the  property,  and  offered  to  disclaim,  and, 
suit,  put  in  their  respective  answers,  disclaiming  being  served  with  interrogatories,  he  put  in  an 
all  interest  in  the  estates  mortgaged  :— Held,  answer  and  disclaimer.  Afterwaixls  he  executed 
that  they  were  entitled  not  only  to  the  general  a  transfer  of  his  mortgage  to  B.,and  the  plaintiff 
costs  of  the  suit,  but  also  to  the  costs  of  the  then  offered  to  dismiss  the  bill  against  him  with- 
evidence  which  one  of  them  had  gone  into  in  out  costs :— Held,  that  A.,  untU  he  executed  the 
support  of  the  statements  in  his  answer,  which  transfer,  was  a  necessary  party,  and  that  he  waa 
had  been  replied  to.  Hunt  v.  Hunt,  22  L.  J.,  not  entitled  to  his  costs.  Roberta  v.  Hu^ket^ 
Ch.  546  ;  1  W.  R.  105.  :  L.  R.  6  Eq.  20. 

In  a  foreclosure  suit  by  mortgagees,  judgment  j 
creditors,  who  had  not  issued  execution,  were  I      By  Tmitee  reftuing  to  aot.] — ^A  trustee  put  in 
made  defendants : — Held,  that  they  were  unneces- 1  a  disclaimer  to  a  bill  of  forechwire,  and  set  out  a 
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<x>rre8poiidenoe  to  shew  that  he  had  always 
refused  to  act : — Held,  entitled  to  the  whole  costs, 
for  plaintiff  might  have  shewn  by  the  bill  that 
a  single  disclaimer  was  sufficient.  Bekbow  v. 
Jkiviet,  11  Beav.  369. 

By  Annuitants.] — A  testator  charged  all  his 
real  estate,  with  certain  annuities,  to  two  of  his 
daughters.  The  plaintiff  became  entitled,  by 
the  events  which  had  happened,  to  three  fourth 
parts  of  this  real  estate  ;  other  parties  were 
«ntitled  to  the  remaining  fourth  part.  The 
testator  had  not  directed  any  apportionment  of 
his  estate,  and  the  annuities  were  consequently 
charg^  upon  the  entirety.  The  bill  prayed  a 
partition  of  the  hereditaments  devised.  The 
•daughters  were  made  parties  to  the  cause : — 
Held,  that  the  daughters  were  not  bound  to  dis- 
claim, and  were  entitled  to  their  costs  of  suit. 
Hiofon  V.  Eeutwood,  17  L.  T.  489. 

By  refkuing  Bovitae.] — A  mortgaged  estate 
was  devised  to  A.  B.,  who,  however,  did  not 
accept  the  devise,  or  claim  any  benefit  under  the 
will.  In  a  snit  by  the  mortgagee  to  foreclose, 
A.  B.  was  made  a  defendant,  and  he  disclaimed  : 
— Held,  that  A.  B.  was  entitled  to  his  costs,  to 
"be  paid  by  the  plaintiff.  UlggiTu  v.  Frankh^  20 
L.  J.,  Ch.  16;  15  Jur.277. 

Fonn.] — ^The  proper  form  of  a  disclaimer,  to 
entitle  the  defenaant  to  costs  against  the  plaintiff, 
is  a  disclaimer  of  all  right  and  interest,  legal  and 
equitable  ;  and  that  the  defendant  does  not  and 
never  did  claim  ;  therefore,  where,  in  a  fore 
closure  suit,  a  defendant  states  in  her  answer 
simply  that  she  "disclaims"  all  right  and 
interest,  and  the  plaintiff  afterwards  discovers 
that  such  defendant  has,  in  fact,  no  interest,  and 
amends  his  bill  so  as  to  shew  that  fact : — Held, 
that  the  defendant  is  not  entitled,  on  the  bill 
being  dismissed  as  against  her,  to  have  it  dis- 
missed with  costs.  Vale  v.  Meredith^  18  Jur. 
992. 

11.   Of  Tbansfeb. 

By  Mortgagee  withont  Mortgagor.] — ^When 
the  interest  of  a  mortgage  is  regularly  paid, 
and  the  mortgagor  has  never  been  called  on  to 
discharge  the  principal,  the  costs  of  a  transfer  of 
the  mortgage,  made  by  the  mortgagee  without 
any  communication  with  the  mortgagor,  are  not 
properly  chargeable  against  him.  Radcliffe, 
Jn  rcy  22  Beav.  201 ;  2  Jur.  (N.S.)  387. 

Of  Fmitleu  Journey.] — A  solicitor,  acting  for 
a  third  mortgagee,  negotiated  for  a  transfer  of 
the   first   mortgage,  and  had   proceeded  so  far 
as  to  send  the  drafts.     He  took  a  journey  into  , 
the  country  to  complete  the  matter,  which  proved  ; 
fruitless ;    and   having  previously  received    an  I 
intimation  that  the  second  mortgagee  had  already  ' 
obtained  a  transfer  of  the  first  mortgage,  the  costs 
of  the  journey  were,  on  taxation,  disallowed,  on 
the  ground  that,  after  that  intimation,  he  ought 
to  have  obtained  his  client's  sanction  before  incur- 
ring the  expense.    Price^  In  r«,  9  Beav.  284. 

12.  Assignment  Pendente  Lite. 

Of  Aisignee  of  Mortgagor.] — The  assignee  of 
the  mortgagor's  interest,  pendente  lite,  may  be 
allowed  to  attend  the  master  under  a  reference 
in  a  foreclosure  suit,  upon  payment  of  the  costs 
of  the  application  and  of  all  costs  occasioned  by 
such  attendance.  WhUehurH  v.  Bonestj  9  L.  J., 
Ex.  Eq.  43. 


Of  Aieignee  of  Mortgagee.] — ^Where,  upon  a 
bill  of  redemption  and  foreclosure,  the  mortgagee 
assigns  his  mortgage  after  a  decree  for  the  usual 
accounts,  the  mortgagor  is  not  to  pay  the  costs 
of  the  supplemental  bill  which  is  necessary  to 
bring  the  asbignee  of  the  mortgagee  before  the 
court.    Barry  v.  Wrey,  3  Rass.  465  ;  27  R.  R.  1 1 1. 

The  plaintiff  in  a  foreclosure  suit  having  after 
decree  assigned  his  interest,  the  assignee  must 
pay  the  costs  of  an  order  to  revive  under  the 
15  &  16  Vict.  c.  86,  s.  52.  Jaines  v.  Harding y 
24  L.  J.,  Ch.  749  ;  3  W.  R.  474. 

A  mortgagee  filed  a  bill  of  foreclosure,  and 
pending  the  suit  transferred  the  mortgage  to 
A.  B.,  who  transferred  it  to  C.  D. : — Held,  that 
the  extra  costs  thus  occasioned  were  not  to  be 
charged  against  the  mortgagor.  Colra  v.  Fin^est^ 
10  Beav.  552. 

Pending  a  suit  by  a  first  mortgagee  to  fore- 
close, the  plaintiff  obtained  a  transfer  from  the 
second  mortgagee : — Held, that  the  costs  occasioned 
were  chargeable  against  the  estate.    lb. 

Although,  generally,  an  incumbrancer,  who 
assigns  or  mortgages  his  charge,  after  decree, 
must  pay  the  additional  expenses  thereby 
occasioned,  yet,  where  the  incumbrancer  was 
tenant  for  life  of  the  estates,  who  had  paid  off 
charges  upon  it,  and  it  appeared  that  he  had 
delayed  enforcing  his  claim  for  the  benefit  of 
the  family,  the  court  ordered  the  additional 
costs  occasioned  by  his  assigning  his  interest  to  be 
paid  out  of  the  estate.  Selby  v.  Selby^  2  Jur.  106. 

13.  Of  Appeal. 

By  Mortgagee.] — When  a  mortgagee  appeals, 
and  the  decision  is  reversed,  he  will  be  allowed 
to  add  his  costs  of  appeal  to  his  mortgage 
charge.  Addistm  v.  Cox^  42  L.  J.,  Ch.  291 ; 
L.  R.  8  Ch.  76  ;  28  L.  T.  45 ;  21  W.  R.  180. 


Oyentating  Charge. ]~Appeal    from    a 


decree  disallowing  costs  of  redemption  suit  to 
mortgagees,  who  had  overstated  the  balance  due 
on  their  mortgage,  and  refused  to  furnish  accounts 
to  mortgagors  except  on  payment  of  expenses  of 
so  doing : — Held,  that  the  mortgagees  were 
entitled  to  have  their  costs  of  appeal.  Norton  v. 
Cooper,  5  De  G.  M.  &  G.  728  ;  2  W.  R.  659. 

Where,  in  a  redemption  suit,  mortgagees  had 
overstated  the  amount  due  to  them  but,  it  was 
held,  there  was  nothing  in  their  conduct  which 
would  deprive  them  of  the  right  to  add  their 
costs  of  the  suit  to  their  security  : — Held,  also, 
that  in  such  a  case  an  appeal  as  to  costs  might  be 
maintained ;  and  that  the  costs  of  the  appeal 
might  be  included  in  the  costs  of  the  suit. 
Cotterell  v.  Stratton,  42  L.  J.,  Ch.  417 ;  L.  R.  8 
Ch.  295  ;  28  L.  T.  218  ;  21  W.  R.  234. 

14.  Scale. 

Sum  under  £1,000.] — In  a  suit  to  redeem  a 
mortgage,  when  the  amount  due  at  the  time  of 
filing  the  bill  is  under  1,000/.,  notwithstanding 
that  the  mortgage  was  made  to  secure  a  larger 
amount,  the  defendant's  costs  must  be  taxed  on 
the  lower  scale.  Cotterell  v.  Stratton,  L.  R.  17  Eq. 
543. 

County  Coort.] — In  an  action  to  foreclose  a 
mortgage  for  65^  ISs.  10^.,  where  both  plaintiff 
and  defendant  lived  at  the  same  place : — Held, 
that  the  plaintiff  was  entitled  only  to  such  costs 
as  he  would  have  obtained  in  the  county  court. 
Simofu  V.  Me  Adam  (L.  B.  6  Eq.  324)  followed 
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Crozeir  v.  Dowsett,  55  L.  J.,  Ch.  210  ;  31  Ch.  D. 
67  ;  63  L.  T.  592  ;  34  W.  R.  267. 

16.  Taxation. 

At  Instance  of  Mortgagor.] — The  bill  of  costs 
of  a  mortgagee's  solicitor,  for  business  done  in 
relation  to  the  mortgage,  and  the  sale  of  the 
mortgaged  estate,  is  taxable  at  the  instance  of 
the  mortgagor,  under  the  6  &  7  Vict.  c.  73,  though 
no  part  of  the  business  may  have  been  transacted 
in  any  court  of  law  or  equity.  Leet^  In  re^  5 
Beav.  410;  13  L.  J.,  Ch.  161. 

The  taxation  of  the  bill  of  a  mortgagee's 
solicitor,  at  the  instance  of  the  mortgagor,  takes 
place  as  between  the  solicitor  and  the  mortgagee, 
nis  client.  Harriiton^  In  re,  10  Beav.  57  ;  16 
L.  J.,  Ch.  170  ;  11  Jur.  197.  S.  P.,  WelU.  In  re, 
8  Beav.  416  ;  14  L.  J.,  Ch.  215  ;  9  Jur.  820. 

Where  Mortgagee  Solicitor.] — A.,  a  solicitor, 
being  one  of  three  mortgagees,  arranged  with 
another  solicitor,  B.,  to  "  act  as  his  agent "  in  the 
matter  of  the  mortgage,  on  agency  terms.  B. 
accoidingly  acted,  and  sent  in  his  bill  prepared 
as  between  solicitor  and  client,  which  was  paid 
by  the  mortgagees.  B.  allowed  A.  lOOZ,  as  his 
share  of  the  profits.  After  this,  on  the  applica- 
tion of  second  incumbrancers,  the  bill  was  taxed  : 
— Held,  that  the  taxing-master  was  right  in 
taxing  it  on  the  principle  of  solicitor  and  agent, 
for  the  agreement  between  A.  and  B.  was  valid, 
though  it  enured  to  the  benefit  of  the  mortgagees  ; 
and  that  the  bill  was  properly  taxable  at  the 
instance  of  the  second  incumbrancers,  as  between 
them  and  B.  Taylor,  In  re,  18  Beav.  165  ;  23 
L.  J.,  Ch.  857  ;  18  Jur.  666  ;  2  W.  R.  249. 

A  decree  in  a  redemption  suit  directed  that 
solicitors,  who  were  mortgagees,  and  who  acted 
for  themselves,  should  be  allowed  their  principal, 
interest  and  costs,  and  the  master  allowed  full 
costs.  A  motion  for  an  order  to  review  the 
taxation  on  the  ground  that  the  costs  out  of 
pocket  only  ought  to  have  been  allowed  was 
refused,  but  without  costs,  there  having  been  no 
objection  to  the  form  of  the  decree  at  the  hearing. 
Price  V.  M'Beth,  33  L.  J.,  Ch.  460  ;  10  Jur.  (N.8.) 
579  ;  10  L.  T.  521  ;  12  W.  R.  818. 

Bedemption  of  First  Mortgagee  after  Fore- 
doinre.] — The  second  mortgagee  brings  a  bill 
to  redeem  the  first  mortgagee,  who  had  been  put 
to  a  great  charge  in  foreclosing  the  mortgagor : 
— Held,  the  costs  which  the  first  mortgagee  has 
been  put  to  shall  not  be  taxed  as  in  case  of  an 
adversary's  suit,  but  he  shall  be  allowed  all  his 
costs  and  charges  as  is  done  in  case  of  a  solicitor 
who  lays  out  money  for  his  client,  and  the  profits 
of  the  mortgaged  premises  shall  be  first  applied 
to  pay  off  those  costs  before  they  go  to  sink  the 
principal.    Lomax  v.  Hide,  2  Vern.  185. 

Ac  to  Taxation  generally.]  —  See  Costs — 
Solicitor. 

16.  Undeb  7  Geo.  2,  c.  20.  i 

How  Taxable.] — In  taxing  costs  under  7  Geo.  2, 
c.  20,  in  an  ejectment  by  a  mortgagee  for  the 


recovery  of  the  mortgaged  premises,  costs  are  ta 
be  allowed  as  between  party  and  party,  and  not 
as  between  attorney  and  dient.  Doe  d.  Capp* 
V.  Capp»,  5  D.  P.  C.  634  ;  3  Bing.  (N.c.)  768  ;  4 
Scott,  468  ;  3  Hodges,  136  ;  6  L.  J.,  C.  P.  237  ;  1 
Jur.  357. 

A.  L. 


MORTMAIN. 

S^e  CHARITY. 


MORTUARY. 

Sue  ECCLESIASTICAL  LAW. 


MOTION. 

See  PRACTICE. 


MUNICIPAL  CORPORA. 

TION. 

See  CORPORATION. 
Bleotions.] — See  Election  Law. 


MURDER. 

Set  CBIMINAL  LAW. 


MUSIC. 

Copyright  in.] — See  Copyright. 
Lioenee  for.] — See  Disorqerly  House. 


MUTINY. 

See  ARMY  AND  NAVY. 


MUTUAL  CREDIT. 

See  BANKRUPTCY. 


MUTUAL  WILL. 

See  WILL. 


END   OF   VOLUME    IX. 
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